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ARMSTRONG  ▼.  BACKUS.    (No.  64.) 

(Snpreme  C!ourt  of  Michigan.     June  1,  1917.) 

hi7bband  and  wlfb  «s>236(2)— aobrct  0» 
Husband  fob  Wife— Questions  for  Jubt. 
In  an  action  for  the  price  of  a  battery  fur- 
nished for  defendant's  automobile,  where  it  ap- 
peared without  dispute  that  plaintiff  dealt  with 
defendant's  husband  supposing  that  he  owned 
the  automobile  and  charged  the  account  to  him, 
and  defendant  testified  without  contradiction 
that  she  never  contracted  with  plaintiff  or  au- 
thorized aii7  person  to  contract  on  her  account, 
it  was  error  to  submit  to  the  jury  the  question 
of  the  husband's  agency  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  Si  589,  850,  982.] 

Error  to  Circuit  Court,  Wayne  County; 
Frederick  W.  Mayne,  Judge. 

Action  hy  George  Armstrong,  doing  busi- 
ness as  the  Cass  Avenue  Electric  Garage, 
against  Ada  T.  Backus.  Judgment  for  plain- 
tiff, and  defendant  beings  error.  Reversed, 
and  no  new  trial  granted. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDBR,  BIRD,  MOOIRJE^  STKERE, 
BROOKE,  and  FEUiOWS,  JJ. 

Albert  McCIatchey,  of  Detroit,  for  apitelr 
lant  McPherson,  Dunn  &  Mann,  of  Detroit 
(Raymond  D.  Cooper,  of  Detroit,  of  counsel), 
for  appellea 

KUHN,  G  J.  The  plaintiff  operated  a 
garage  on  Cass  avenue  in  the  city  of  De- 
troit, and  specialized  in  the  storage  for  hire 
and  general  care  of  electric  automobiles. 
The  defendant,  a  married  woman,  was  the 
owner  of  an  electric  automobile  which  had 
been  presented  to  her  by  her  husband  as  a 
birthday  gift.  This  car  was  first  brought  to 
the  garage  by  the  defendant  some  time  lu 
1914.  From  that  time  on  every  item  of  ex- 
pense for  the  upkeep,  repair,  storage,  and 
care  connected  with  the  maintenance  of  said 
car  was  contracted  for  by  the  defendant's 
husband,  Henry  N.  Backus,  on  hi&'  own  ac- 
count The  plaintiff  testlfled  that  he  thought 
the  car  belonged  to  Mr.  Backus,  and  charged 
everything  he  did  with  reference  to  the  car  to 
him,  and  rendered  every  bill  for  the  two 
years  that  the  car  was  in  his  garage  to  him, 
including  the  bill  in  dispute  in  this  case. 


This  controversy  arose  over  a  secondhand 
battery  furnished  by  the  plaintiff  which  It 
is  the  claim  of  Mr.  Backus  proved  unsatis- 
factory, and  he  refused  to  pay  for  it  Hie 
plaintiff  commenced  suit  against  Mr.  Backus 
and  garnished  the  Cass  Avenue  garage,  which 
he  had  sold,  for  the  purpose  of  tying  up  the 
car.  When  the  disclosure  was  filed  showing 
that  the  car  belonged  to  Mrs.  Backus,  the 
plEtlntiff  discontinued  the  suit  against  Mr. 
Backus  and  commenced  the  present  litiga- 
tion. After  the  plaintiff  rested  his  case,  a 
motion  was  made  by  the  defendant's  counsel 
for  a  directed  verdict  for  the  reason  that 
there  was  no  evidence  of  any  kind  or  nature 
to  connect  the  defendant  with  the  bill  here 
Involved.  The  trial  judge  submitted  the  case 
to  the  Jury  on  the  theory  that  they  might  be 
warranted,  under  all  the  circumstances  of 
the  case.  In  finding  that  Mr.  Backus  had  been 
acting  as'  agent  for  his  wife  In  the  transac- 
tion. The  Jury  found  for  the  plaintiff,  and 
the  sole  question  here  presented  is  whether  or 
not,  under  the  undisputed  evidence,  the  trial 
court  should  have  directed  a  verdict  for  the 
defendant. 

The  defendant  testified  that  she  never  con- 
tracted with  the  plaintiff  nor  authorized  any 
person  to  contract  on  her  account  which 
testimony  seems  to  be  uncontradicted.  It 
conclusively  appears  from  the  plaintiff's 
testimony  that  he  dealt  entirely  with  Mr. 
Backus.  Supposing  that  it  was  his  car,  he 
charged  the  account  to  him,  and  subsequent- 
ly started  suit  against  him  to  collect  the 
claim.  It  seems  to  be  the  weU-settled  law 
in  this  state  that  the  wife  is  not  liable  for 
bills  contracted  by  her  husband  for  repairs 
and  Improvements  to  her  property,  unless  it 
is  affirmatively  shown  that  the  wife  author- 
ized the  husband  to  contract  on  her  account. 
The  law  is  thus  stated  in  Fechhelmer  v. 
Pelrce,  70  Mich.  440,  38  N.  W.  325,  by  Jus- 
tice Campbell: 

"We  think  there  was  nothing  to  go  to  the 
jury  against  defendant.  It  is  the  law  of  this 
state  that  a  married  woman  can  make  no  obli- 
gation except  on  account  of  her  own  property, 
and  that  any  one  seeking  to  hold  her  must 
make  out  an  affirmative  case.  It  is  also  well 
settled  that  there  can  be  no  presumption  of  a 
husband's  authority   to  act  for  his  wife,  and 
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that  a  peraon  seeking  to  hold  her  for  acts  done 
by  another  must  show  afflrmatiyely  full  author- 
ity to  bind  her.  See  Willard  t.  Magoon,  30 
Mich.  273 ;  Newcomb  v.  Andrews,  41  MAch.  518, 
2  N.  W.  672:  Morrison  v.  Berry,  42  Mich.  389, 
4  N.  W.  731  [36  Am.  Rep.  446];  Holmes  v. 
Bronson,  43  Mich.  562,- 6  N.  W.  88;  Kenton 
Ins.  Co.  V.  McCleUan,  43  Midi.  564,  6  N.  W. 
8a    •    •    • 

"In  the  absence  of  any  proof  that  there  were 
any  understood  contract  relations  between  her 
and  plaintiff  or  Amberg,  the  jury  had  no  right 
to  draw  any  presumptions  against  her.  Kei- 
ther  could  they  disregard  her  own  uncontradict- 
ed testimony. 

See,  also,  Gero  v.  Abbott,  157  Mich.  573, 
122  N.  W.  307.  In  tbls  case  Justice  Ostran- 
der,  writing  tbe  majority  opinion,  said: 

"It  seems  to  me  that  the  testimony,  all  of 
which  appears  in  Uie  bill  of  exceptions,  tends  to 
establish  one  fact,  which  is  that  defendant's 
husband  purchased  from  the  plaintiff  an  auto- 
mobile in  his  own  behalf  upon  his  own  credit. 
There  is  no  testimony  tending  to  prove  that  in 
purchasing  the  automobile  he  was  acting  as 
agent  for  his  wife.  The  fact  that  he  told  the 
vendor  he  proposed  to  give  the  automobile  to 
his  wife  as  a  present  has  no  probative  force  in 
establishing  agency.  The  fact  that  at  the  re- 
quest of  the  husband  a  statement  was  made  on 
a  billhead  used  by  plaintiff,  reading,  'Mrs.  S. 
G.  Abbott  •  •  •  to  Benjamin  Gero,  Dr.,' 
etc.,  is  not  significant  of  agency,  in  view  of  the 
further  fact  that  the  bill  was  receipted  by  tbe 
plaintiff.  The  fact  that  the  wife,  to  the  ven- 
dor's knowledge,  knew  of  the  transaction,  is,  in 
view  of  other  testimony,  conclusive  of  the  other 
fact  that  plaintiff  sold  the  machine  to  the  hus- 
band, and  not  to  the  wife,  and  not  to  the  hus- 
band for  the  wife." 

It  Is  oar  conclusion  that  the  trial  Judge 
erred  in  submitting  the  question  to  the  Jury 
under  the  facts  of  this  case. 

Tbe  Judgment  Is  reversed,  and  no  new  trial 
granted,  with  costs  to  the  appellant. 


BPIEOBL  V.  STRAW.    CNo.  98.) 
(Supreme  Court  of  Michigan.    May  81,  1917.) 

1.  Anikals     ®=»95(2)  —  DisTBAiNT    Damaox 
Fkasant— Teoveb — Statute. 

The  special  remedy  for  a  person  whose  hog 
was  distrained  damage  feasant,  provided  by 
Comp.  Laws  1897,  »  10708,  10709  (How.  Ann. 
St  H  13764,  13765),  is  exclusive,  and  trover 
will  not  lie  for  the  hog. 

[Ed.    Note.— For   other   cases,   see   Animals, 
Cent  Dig.  {§  406,  408,  415.] 

2.  Animai^    «=3l00(8)— Distbaint    of    Ani- 
mal  ON   PbEMISES— NOMINAI.  DAMAGES. 

Defendant,  who  distrained  plaintiff's  hog  on 
bis  premises  damage  feasant,  was  entitled  to  at 
least  nominal  damages. 

[EA.    Note.— For    other    cases,    se«    Animals, 
Gent  Dig.  SI  361,  384,  413.] 

3.  Animals  «=3l00<0)— Distraint— Requlab- 

ITT   OF  PbOCEEDINOS. 

Where  defendant  gave  plaintiff  written  no- 
tice that  be  bad  distrained  his  hog,  and  demand- 
ed payment  for  damages  and  for  care  and  ex- 
pense, and  later  caused  the  amount  due  him  to 
M  determined,  whether  the  proceedings  were 
regular  cannot  be  determined  in  plaintiff's  action 
of  trover  for  conversion  of  the  hog. 


4.  Animals    ®=>100(9) — Distuaint    Damage 

E^ASANT     AS      DEMENSB  —  SUFFICIBNCT      OF 

Evidence. 
In  trover  for  conversion  of  a  hog,  evidence 
held  InsufiScient  to  justify  the  submission  to  the 
jury  of  the  question  whether  defendant's  claim 
that  he  distrained  plaintiff's  hog  when  tres- 
passing on  his  premises  was  a  mere  pretense, 
not  made  in  good  faith,  but  to  relegate,  plaintiff 
to  his  remedy  under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  {  413.] 

Error  to  Circuit  Court,  Genesee  County; 
Mark  W.  Stevens,  Judge. 

Action  by  Frederick  F.  Spiegel  against 
Burt  Straw.  To  review  a  Judgment  for  de- 
fendant, plaintiff  brings  error.    Affirmed. 

Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTHANDKR,  BIRD,  MOORE,  STEERE, 
BUOOKB,  and  FELLOWS,  JJ. 

Daniel  Helms,  of  Flint,  for  appellant 
Clarence  Tinker,  of  Fenton,  for  appellee. 

FELLOWS,  J.  This  action  originated  in 
Justice  court,  and  is  brought  in  trover  for  the 
conversion  of  one  male  hog,  of  tbe  value  of 
$50.  The  plaintiff  and  defendant  are  neigh- 
boring farmers,  residing  in  Fenton  township, 
Genesee  county.  The  hog  in  question  was 
distrained  damage  feasant  by  defendant  In 
the  spring  of  1915.  Almost  immediately  af- 
ter distraining  the  hog,  defendant  notified 
plaintiff's  wife  In  his  absence  of  such  dis- 
traint, and  upon  her  husband's  return  in  a 
few  hours  she  notified  him.  Instead  of  see- 
ing defendant  himself,  plaintiff  sent  his  wife. 
She  testified  that  she  demanded  the  hog  and 
offered  to  pay  the  damages,'  but  the  defendant 
told  her  the  damage  was  not  anything,  that 
he  wanted  to  see  her  husband,  and  wanted 
him  to  come  himself.  It  is  not  claimed  that 
any  tender  of  nominal  or  other  damages  was 
made,  or  any  offer  to  pay  the  expenses  of  the 
distraint  Tbe  plaintiff  never  called  on  the 
defendant  took  no  steps  to  adjust  matters 
with  him,  and  did  not  apply  to  have  tbe 
amount  for  which  be  was  liable  fixed  by  two 
disinterested  persons,  as  provided  by  the 
statute.  Plaintiff  gave  testimony  tending  to 
show  the  value  of  the  hog  as  alleged  in  the 
declaration.  X>efendant  testified  to  the  cir- 
cumstances of  the  distraint  and  denies  that 
be  said  there  were  no  damages,  but  gives  his 
reasons  for  declining  to  discuss  tbe  damages 
with  Mrs.  Spiegel.  PlaUitiff  then  sought  to 
show  Irregularities  in  the  proceedings  taken 
by  defendant,  but  was  precluded  from  so  do- 
ing, and  a  verdict  was  directed  by  the  court 
for  the  defendant  upon  the  ground  that  tro- 
ver would  not  lie  for  property  distrained  dam; 
age  feasant;  that  the  special  remedy  of  re- 
plevin provided  in  the  statute  was  exclusive 
of  other  remedies.  The  plaintiff  brings  the 
case  here  upon  writ  of  error. 

The  statute  under  consideration  is  not  a 
new  one.  It  has  existed  in  its  present  form 
for  over  70  years.  Chapter  125,  Revised  Stat- 
utes 1846.    During  that  time  it  has  frequently 
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been  coostn^ed  by  this  court  As  construed. 
It  provides  fully  and  completely  tbe  necessary 
proceedings  to  protect  the  rights  of  both  par- 
ties. It  provides  tbe  steps  to  be  taken  by  tbe 
landowner,  and  gives  to  the  owner  of  stock 
distrained  a  remedy  by  Tray  of  special  pro- 
ceeding in  replevin  to  test  the  validity  of  the 
restraint.  We  quote  two  of  the  sections.  Sec- 
tion 21  (section  10708,  O.  I/.  1S9T;  section 
137dl,  Howell's  Anno.  Sts.  2d  Ed.)  iiroT'Ides: 
"If  the  beasts  shall  be  replevied  and  deliver- 
ed to  the  plaintiff,  and  judgment  of  nonsuit  or 
of  discontinuance  be  rendered  against  the  plaiu- 
tiff,  or  if  it  appear  on  the  trial  that  the  beasts 
were  lawfully  distrained,  the  defendant  shall 
have  judgment  for  such  sum  as  shall  be  due  from 
the  plaintiff,  for  the  penalty  or  forfeiture,  or 
for  the  damages  for  which  the  beasts  were  im- 
pounded, together  with  all  the  lawful  fees,  costs, 
charges  and  expenses  incurred  by  reasons  of 
the  ^stress,  to  be  assessed  as  in  other  cases,  and 
also  his  costs  of  the  action  of  replevin." 

Section  22  (section  10Y09,  C.  Ii.  1897;  sec- 
tion 1376S,  Howell's  Anno.  Sts.  2d  BM.)  pro- 
vides: 

"If  the  plaintiff  shall  recover  judgment 
against  the  defendant  by  default,  or  if  it  shall 
appear  upon  the  trial  that  the  beasts  were  dis- 
trained without  any  sufficient  or  justifiable 
canse,  the  plaintiff  shall  recover  his  damages 
caused  by  the  unlawful  detention  of  such  beasts, 
to  be  assessed  ns  in  other  actions  of  replevin, 
together  with  his  costs  of  suit." 

It  will  thus  be  seen  that,  In  case  of  non- 
suit, discontinuance,  or  the  establishment  of 
a  lawful  restraint,  defendant  recovers  his 
damages,  fees,  costs,  charges,  and  expenses, 
and  in  case  of  default  of  defendant,  or  failure 
on  hla  part  to  show  sufficient  or  Justifiable 
cause  for  distraint,  plaintiff  recovers  his  dam- 
ages, together  with  bis  costs;  the  rights  of 
both  parties  are  finally  litigated  and  adjudi- 
cated In  the  one  suit  It  was  said  by  this 
court  in  the  case  of  Johnson  v.  Wing,  8  Mlcb. 
163,  where  the  plaintlfiC  had  brought  replevin 
under  the  general  statute: 

"We  think  the  remedy  given  by  chapter  126 
is  a  special  proceeding  adapted  to  this  case  of 
distress  of  property,  and  that  it  expressly  nega- 
tives a  remedy  by  replevin  in  any  other  man- 
ner than  is  therein  provided.  We  are  therefore 
of  the  opinion  that  the  plaintiff  has  not  pursued 
the  remedy  prescribed  by  the  law  which  gov- 
erns in  such  cases,  and  that  he  cannot  recover 
in  this  action." 

To  tbe  same  effect  see  Marx  v.  Alexander 
Woodruff,  50  Mich.  361,  15  N.  W.  510 ;  Cam- 
pau  V.  Konan,  39  Hlch.  362 ;  Hamlin  v.  Mack, 
33  Mich.  103. 

Tbe  reasoning  of  these  cases  and  others 
which  might  be  cited,  precludes  resort  to  an 
action  of  trover  for  property  taken  damage 
feasant,  and  this  court  so  held  in  Norton  v. 
Hockey,  46  Mich.  460,  9  N.  W.  492. 

[1]  The  provisions  of  this  statute  are  well 
calculated  to  prevent  a  multiplicity  of  suits, 
and  to  adjust  all  the  rights  of  the  parties  in 
one  case.  We  are  not  inclined  to  overrule  the 
cases  cited,  but  adhere  to  the  holding  that 
the  remedy  provided  by  this  statute  is  ez- 
dnsive.  Had  this  statutory  proceeding  been 
resorted  to  in  this  case,  the  question  of  the 
regularity  of  defendant's  proceedings  and  the 


rights  of  both  parties  could  have  been  adju- 
dicated, and  It  Is  highly  Improbable  that  ei- 
ther the  circuit  court  or  this  court  would  have 
been  called  upon  in  this  controversy.  Tbls 
court  has  held  that: 

"A  mere  claim  that  beasts  had  been  distrain- 
ed, where  in  fact  they  had  not  been,  and  the 
claim  was  but  a  mere  preteoKP — an  afterthought 
— wonld  not  defeat  the  plaintiff's  right  to  main- 
tain replevin  under  the  general  statute."  Cam- 
pau  V.  Konan,  supra. 

But  there  Is  in  the  Instant  case  absolutely 
nothing  that  would  justify  the  submission  to 
the  jury  of  the  question  of  whether  the  de- 
fendant in  good  faith  claimed  upon  the  trial 
of  the  case  that  he  distrained  the  hog  under 
the  provisions  of  the  statute.  The  hog  was 
trespassing  lon  defendant's  premises.  De- 
fendant shut  him  up,  and  went  to  the  home 
of  tbe  plaintiff,  and,  finding  plaintiff  absent, 
notified  his  wife  and  requested  her  to  have 
her  husband  come  over  as  soon  as  he  return- 
ed. In  a  few  hours  plaintiff  received  actual 
notice  of  the  hog's  detention.  This  was  suf- 
ficient under  Norton  v.  Rockey,  supra. 

[2]  Defendant  was  entitled  to  at  least  nom- 
inal damages,  but  his  testimony  shows  dam- 
ages to  a  substantial  amount  If  his  testi- 
mony is  to  be  given  any  force,  and  It  is  un- 
disputed, the  damages  were  of  that  character 
that  he  might  well  prefer  to  discuss  with 
plaintiff,  Instead  of  his  wife. 

[J]  The  plaintiff  not  having  called  on  de- 
fendant, defendant  gave  him  a  written  notice 
that  he  had  distrained  the  hog  and  demanded 
payment  for  damages  for  care  and  expense, 
and  later  caused  the  amount  due  him  to  be 
determined.  Whether  the  proceedings  were 
regular  cannot  be  determined  In  this  case,  nor 
are  they  before  us;  but  these  facts  clearly 
demonsti-ate  and  prove  that  defendant  ac- 
tually distrained  tbe  hog  In  question  under 
the  provisions  of  tbls  act  and  took  steps  to 
make  such  distraint  effective.  Whether  the 
steps  were  all  regular  Is  not  before  us.  The 
fact,  standing  alone,  that  he  told  plalntlfTs 
wife  that  the  damage  was  not  anything,  has 
no  tendency  to  establish  that  defendant's 
claim  of  his  rights  under  the  statute  Is  a  sub- 
terfuge, an  afterthought,  and  not  made  In 
good  faith.  The  question  is,  not  what  amount 
of  damages  has  defendant  suffered,  not 
whether  he  Is  claiming  excessive  damages, 
not  whether  he  was  willing  to  waive  any 
damages,  but  whether  his  claim  that  he  dis- 
trained plaintiff's  hog  when  tbe  same  was 
trespassing  on  his  premises  is  a  mere  pre- 
tense, a  subterfuge,  an  afterthought,  and  not 
made  in  good  faith,  but  made  for  the  purpose 
of  relegating  plaintiff  to  his  remedy  under 
the  statute. 

[4]  We  are  unable  to  find  anythlni?  In  this 
record  Justifying  the  submission  of  this  ques- 
tion to  the  jury.  The  court  correctly  exclud- 
ed the  question  of  tbe  regularity  of  the  pro- 
ceeding, and  properly  directed  a  verdict  for 
the  defendant. 

Tbe  judgment  Is  afilrmed,  with  costs. 
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SPIEGEIi  V.   STRAW.     (No.  »7.) 
(Supreme  Court  of  Michigan.    May  31,  1917.) 

1.  Animals  <S=51— Distraint  of  Cattle  at 
IiABQB  IN  HioHWAT— Statute. 

Under  Comp.  Laws  1897,  i  5608,  providing 
that  it  is  lawful  for  any  person  to  seize  and 
take  into  custody  any  anlmtil  in  the  public  high- 
way opposite  land  owned  or  occupied  by  him, 
defendant  had  a  right  to  distrain  plaintiff's  cat- 
tle running  at  large  in  the  highway  opposite 
land  occupied  and  owned  by  defendant 

[Ed.    Note. — For    other    cases,    see   Animals, 
Cent.  Dig.  {§  158-lTl.] 

2.  Anihals  «=951— Dibtrairt  bt  Agent. 

Defendant,  with  the  right  to  distrain  plain- 
tiff's cattle  at  large  in  the  highway  opposite 
land  owned  and  occupied  by  him,  could  do  so 
either  by  his  own  act  or  that  of  his  duly  author- 
ized agent 

[Ed.    Note.— For   other   cases,    see   Animals, 
Cent  Dig.  fi  158-171.] 

3.  AirndLALS  «=951— Distraint— Ratification 
By  Husband  of  Acts  of  Wife. 

Where  defendant's  wife  distrained  plaintiS's 
cattle  at  large  in  the  highway  opposite  land 
owned  and  occupied  by  defendant,  defendant 
ratified  her  acts  by  causing  written  notice  of 
the  distraint  to  be  served  on  plaintiff. 

[Ed.    Note. — For   other   cases,    see   Animals, 
Cent  Dig.  §i  158-171.] 

4.  Andials     ®=>51  —  Distbaint  —  Tebtiho 
Regulabitt— TPboveb. 

Where  plaintiff  had  notice  that  defendant 
had  distrained  plaintiff's  cattle  at  large  in  the 
highway  opposite  land  owned  and  occupied  by 
defendant,  plaintiff  should  have  brought  the  spe- 
cial action  of  replevin  provided  by  Comp.  -Laws 
1897,  §;  1070S,  10709,  if  he  desired  to  test  the 
regularity  of  the  proceedings,  and  he  cannot  do 
so  in  an  action  of  trover. 

[Ed.    Note. — For   other   cases,   see    Animals, 
Cent  Dig.  f§  158-171.] 

6.  Appeal  and  Ebbob  i&=>1052(7)— Habuleqs 

Ebbob— Evidence. 
In  trover  for  cattle  distrained,  where  the 
guestion   of  damages  was  not  reached  by  the 
jury,   testimony   showing   what  the   cattle  sold 
for  was  harmless  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4176.] 

6.  Appeal  and  Ebbob  €=>1053(5) — Habulxss 
Ebbob— Evidence. 

In  trover  for  cattle  distrained,  where  the 
court  repeatedly  charged  that  the  only  question 
for  the  lury  was  whether  the  cattle  were  run- 
ning at  large  in  the  highway,  and  did  not  sub- 
mit the  question  of  the  regularity  or  want  of 
regularity  of  the  proceedings,  defendant's  evi- 
dence of  his  proceedings  to  show  their  regularity 
was  harmless  to  plaintiff. 

7.  Tbial  «=9244(2)  —  Instructions— Consid- 
eration AS  Whole. 

In  trover  for  cattle  distrained,  where  the 
court  in  one  part  of  the  charge  stated  defend- 
ant's claim  as  testified  to  by  defendant's  wife 
and  plaintiff's  claim  as  testified  to  by  plaintiff's 
hired  man,  and  said,  "There  is  the  testimony  of 
the  two,"  but  Inter  in  his  charge  he  again  men- 
tioned the  conflict  between  the  two  witnesses, 
and  called  attention  to  the  fact  that  testimony 
had  been  given  by  both  parties  tending  to  cor- 
roborate the  testimony  of  each,  the  charge  was 
not  erroneous  as  giving  undue  prominence  to 
the  testimony  of  defendant's  wife,  while  not  call- 
ing attention  to  the  fact  that  the  testimony  of 
plaintiff's  hired  man,  who  disputed   her,   was 


corroborated  by  other  witnesses,  since  a  diarge 
must  be  considered  in  its  entirety. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  578.] 

8.  Aniuals   «s»61— Disibaint— Aniicals   at 

Laboe    in    Hiohwat  —  Neouobncb    jjho 

Knowledge  of  Ownbb. 

Cattle  at  large  in  the  highway  opposite  land 

owned  and  occupied  by  defendant  were  sabject 

to  distraint  by  defendant,  irrespective  of  their 

owner's  laclc  of  negligence  in  fencing  and   of 

his  knowledge  that  they  were  in  the  highway. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Ceat.  Dig.  U  158-171.] 

Error  to  Circuit  Conit,  Genesee  County; 
Mark  W.  Stevens,  Judge. 

Action  by  Frederick  F.  Spiegel  against 
Albert  D.  Straw.  To  review  a  Judgment  for 
defendant,  plaintiff  brings  error.     Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
ostrander,  bird,  MOORE,  STEERB, 
BROOKE,  and  FELLOWS.  JJ. 

Daniel  Heima,  of  Flint,  for  appellant 
Clarence  Tinker,  of  Fenton,  for  appellee. 

FELLOWS,  J.  The  parties  to  this  litiga- 
tion are  the  same  as  in  case  No.  27606,  band- 
ed down  herewith.  Spiegel  v.  Straw,  163  N. 
W.  2.  This  case,  like  that  one,  is  trover 
for  beasts  distrained,  and  involves  five  bead 
of  cattle.  The  circumstances  of  shutting  tbe 
cattle  up  is  in  conflict;  the  plaintiff  claims 
tbey  were  upon  the  highway  opposite  de- 
fendant's land  when  taken  by  defendant's 
wife,  but  claims  they  were  not  running  at 
large,  while  she  claimed  they  were  on  the 
premises  owned  by  her  husband.  The  court 
submitted  tbe  question  to  tbe  lury  as  to 
whether  tbe  cattle  were  running  at  large,  and 
charged  that  if  they  were,  or  were  trespass- 
ing on  defendant's  premises  he  was  entitled 
to  a  verdict;  otherwise,  the  plaintiff  was 
entitled  to  recover  their  value.  The  jury 
found  for  the  defendant,  and  plaintiff  brings 
the  case  here. 

[liS]  The  defendant  was  the  owner  and  oc- 
cupant of  the  land  opposite  the  highway 
where  tbe  cattle  were,  if  they  were  in  the 
highway  as  claimed  by  plaintiff.  If  they 
were  running  at  large,  defendant  had  a  right 
to  distrain  them.  Section  6608,  O.  L.  1897. 
If  defendant  had  the  right  to  distrain  them, 
he  could  do  so,  either  by  his  own  act  or  that 
of  his  duly  authorized  agent  It  was,  there- 
fore, competent  for  him  to  prove  that  his 
wife,  in  shutting  up  tbe  cattle  in  his  absence, 
did  so  pursuant  to  his  directions  and  in- 
structions, and,  having  proved  this  without 
dispute,  the  interesting  question  of  whether 
a  wife  occupying  land  with  her  husband  is 
an  occupant  of  the  land,  within  the  meaning 
of  the  statute  above  cited,  becomes  unim- 
portant. Within  12  hours  defendant  ratified 
the  acts  of  bis  wife  by  causing  written  no- 
tice of  the  distraint  to  be  served  on  the 
plaintiff. 

[4]  The  plaintiff,  having  had  notice  that 
defendant  had  distrained  bis  cattle,  should 
have  brought  the  special  action  of  replevin 
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under  the  statnte,  If  be  desired  to  test  the 
regularity  of  the  proceedings.  He  cannot 
do  80  In  an  action  of  trover.  It  will  be  un- 
necessary for  VM  to  repeat  what  we  have 
already  said  on  this  subject  in  the  other 
case. 

[C]  Error  is  assigned  on  the  admission  of 
testimony  showing  what  the  cattle  sold  for. 
If  the  jury  had  reached  the  question  of  dam- 
ages, this  would  be  some  evidence  of  value; 
bat,  that  question  not  having  been  reached 
by  the  Jury,  we  cannot  understand  how 
plaintiff  can  claim  to  have  been  injured  by 
this  evidence. 

[1]  The  defendant,  over  plalntUf's  objec- 
tion, gave  evidence  of  the  proceedings  taken 
by  him  for  the  purpose  of  showing  regularity 
thereof.  As  the  court  in  his  charge  told 
the  Jury  repeatedly  that  the  only  question 
for  them  to  determine  was  whether  the  cat- 
tle were  running  at  large,  and  did  not  submit 
the  question  of  the  regularity  or  want  of 
regularity  of  the  proceedings  to  the  Jury,  the 
error.  If  any,  was  without  prejudice. 

[7]  It  is  insisted  that  the  trial  court  gave 
undue  prominence  to  the  testimony  of  de- 
fendant's wife,  and  did  not  call  attention 
to  the  fact  that  the  testimony  of  plaintiff's 
hired  man,  who  disputed  her,  was  corroborat- 
ed by  other  witnesses.  It  ia  true  that  in 
one  part  of  Ids  charge  the  court  did  state 
the  claim  of  defendant  as  testified  to  by  Mrs. 
Straw  and  the  claim  of  plaintiff  as  testified 
to  by  the  hired  man,  and  said,  "lliere  is  the 
testimony  of  the  two."  He  later  in  his 
charge  again  mentioned  the  conflict  between 
these  two  witnesses,  and  called  attention  to 
the  fact  that  testimony  had  been  given  by 
both  parties  tending  to  corroborate  the  tes- 
timony of  each.  The  charge  must  be  con- 
sidered in  its  entirety,  and  when  so  con- 
sidered this  charge  is  not  open  to  the  objec- 
tion here  urged. 

[I]  It  is  contended  by  plaintiff  that  stock 
cannot  be  considered  as  running  at  large 
when  they  have  escaped  their  owner's  in- 
dosure,  If  the  fence  was  a  proper  one,  until 
the  owner  lias  knowledge  that  they  are  in 
the  highway,  and  the  court  was  requested  to 
so  charge.  This  he  refused  to  do,  and  prop- 
erly so.  If  the  cattle  were  running  at  large 
in  the  highway,  they  were  subject  to  dis- 
traint, and  this  does  not  depend  upon  knowl- 
edge or  negligence  on  the  part  of  the  owner. 

No  error  appearing  on  this  record  to  the 
prejudice  of  the  plaintiff,  and  we  have  ex- 
amined It  with  care,  the  Judgment  Is  af- 
firmed, with  costs  to  the  defendant. 


B.  P,  GOODRICH  RUBBER  CO.  v.  SEWELL 

CUSHION  WHEEL  CO.    (No.  8.) 
(Supreme  Court  of  Michigan.     May  31,  1917.) 

1.  Trial  «=»92— Exclusion    of   Evidbncb— 
VjkXLVJix  TO  Objkct. 
Where  plaintiff  cross-examined  and  recroB»- 
examined  defendant's  expert  witness  fully  after 


bis  testimony  was  received  withoot  objection  by 
plaintiff,  ttie  court's  refusal  to  strike  the  witness' 
testimony  on  plaintiff's  motion  was  proper, 
plaintiff's  objection  coming  too  late,  as  it  could 
not  lie  by  and  experiment  on  the  testimony,  and 
then  exclude  it  on  the  motion  to  strike  out. 

[E>d.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  f§  246,  252.] 

2.  Evidence  <©=»519— Expebt  Testimony. 

In  a  rubber  company's  suit  for  tiie  price  of 
rubber  which  defendant  claimed  it  first  reject- 
ed as  undercured  and  which  was  then  taken  to 
plaintiff's  factory  to  be  recared,  with  tlie  un- 
derstanding and  agreement  that  it  should  be  up 
to  the  standard  of  rubber  theretofore  furnished 
defendant,  it  was  competent  to  show  by  an  ex- 
pert witness  who  analyzed  a  sample  that  the 
recured  rubber  was  not  up  to  the  standiird. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2328.] 

3.  Trial  ®=»140(1)— Wbioht  of  Bvidbnob— 
Question  fob!  Jury. 

Though  portions  of  a  witness'  testimony 
were  inconsistent  with  one  of  liis  answers,  the 
jury  were  the  triers  of  the  facts,  and  it  was 
for  them  to  determine  what  weight  and  credit 
should  be  given  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  334.] 

4.  Sales  i3=»3G3— Corkespondencb  of  Prod- 
uct to  Sample— Question  fob  Juby. 

In  an  action  by  n  rubl)er  company  for  the 
price  of  rnbl)er  sold  defendant,  which  mbl)er  it 
claimed  it  rejected  as  undercured,  plaintiff  agree- 
ing to  recure  it  and  make  it  equal  to  rubber  pre- 
viously famished,  whether  the  recured  rubiier 
was  the  same  as  a  sample  furnished  of  what  ro- 
curing  would  do,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont 
Dig.  S  1064.] 

5.  Appeal  and  Error  «=>207  —  Questions 
Pkesented— Failure  to  Maintain  Objec- 
tion. 

Where  plaintiff  objected  to  the  line  of  argu- 
ment pursued  by  defendant's  counsel,  the  ob- 
jection was  sustained,  and  the  argument  pro- 
ceeded no  further,  and  plaintiff  asked  no  in- 
struction from  the  court  to  disregard  the  argu- 
ment, the  Supreme  Court  need  not  determine  its 
propriety,  as  plaintiff  was  evidently  satisfied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Wg.  $  1500.] 

Error  to  Circuit  Court,  Wayne  (Jounty; 
George  P.  Codd,  Judge. 

Action  by  the  B.  F.  Goodrich  Rubber  Com- 
pany, sudcessor  of  the  Diamond  Rubber 
Company,  against  the  Sewell  Cushion  Wheel 
Company.  To  review  a  Judgment  for  defend- 
ant, plaintiff  brings  error.    Affirmed. 

Plaintiff  and  Its  predecessors  for  a  number 
of  years  manufactured  and  sold  to  defendant 
rubber  cushions,  tised  by  it  in  a  specially  de- 
signed and  patented  automobile  wheel,  used 
principally  on  automobile  trucks.  The  cush- 
ions are  made  of  the  best  grade  rubber  that 
could  be  procured  and  are  sold  on  a  five-year 
guaranty.  In  October,  1913,  defendant  gave 
an  order  for  some  of  these  cushions,  and 
during  the  following  months  shipments  to 
the  amount  of  979  pounds  were  made.  It  Is 
conceded  that  tlie  rubber  was  undercured. 
Plaintiff  was  notified  and  sent  Its  representa- 
tive to  Detroit  Defendant's  president  and 
general  manager,  Mr.  Sewell,  testified: 
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"I  riiowed  Mm  some  of  tlie  defectiye  robber. 
He  asked  for  samplea,  or  a  piece  of  it,  and  want- 
ed to  take  it  back  to  the  factory  to  show  them 
the  condition  of  it  They  notified  ua  that  the 
rubber  was  undercured,  and  that  they  oould  re- 
cure  it  and  ship  it  back  to  us  as  good  as  new. 
We  returned  the  whole  bun(^  to  them.  There 
was  in  the  neighborhood  of  800  or  900  pounds. 
I  did  not  see  any  other  member  or  omcial  of 
the  plaintiff  company  until  after  they  had  sub- 
mitted a  sample  of  that  same  rubber  which  thoy 
daimed  had  been  given  more  heat,  or  cure.  I 
talked  at  that  time  with  Mr.  Noble  and  Mr. 
McPeek.  I  examined  the  sample  we  received 
very  carefully,  and  as  far  as  the  sample  was 
eoDcemed  we  could  find  no  defect  from  the 
good  rubber  we  had  received  before.  I  talked 
with  Mr.  Noble  and  told  him,  if  they  could  re- 
cure  this  rubber,  and  make  it  as  good  as  his 
previous  rubber,  that  we  would  accept  it  again, 
lie  assured  me  that  they  thought  hb  company 
would  do  so." 

After  the  rubber  had  been  recured  by  plain- 
tiff, it  was  returned  to  defendant  It  Is  the 
claim  of  the  defendant  that  upon  examina- 
tion the  mbber  was  found  to  be  very  brittle 
on  the  outside,  might  be  broken,  and  would 
not  stand  a  stretch;  that  Its  tensile  strength 
was  only  about  two-thirds  that  of  the  rubber 
furnished  by  plaintiff  before— in  fact,  It  was 
not  the  kind  of  rubber  it  had  been  using,  and 
defendant  could  not  afford  to  take  the  chanc- 
es of  using  It  In  its  wheels  which  went  to 
all  parts  of  the  country,  with  its  guaranty 
of  five  years'  service.  Defendant  refused  to 
pay  for  the  rubber  and  notified  plaintiff  that 
It  was  held  subject  to  its  order.  Negotia- 
tions followed  which  were  fruitless,  and  this 
suit  was  brought,  resulting  in  a  verdict  and 
judgment  for  defendant,  and  plaintiff  brings 
the  case  here  for  review. 

Argued  before  KUHN,  a  J.,  and  STONE, 
OSTRANDEIt,  BIRD,  MOOBE5,  STEEBE, 
BROOKE,  and  FELLOWS,  JJ. 

Clark,  Emmons,  Bryant  &  Klein,  of  De- 
troit, for  ai^iellant  Rslfb.  S.  Moore,  of  De- 
troit, for  appellee. 

FELLOWS,  J.  (after  stating  the  facts  as 
above).  Three  grounds  are  urged  by  plain- 
tiff in  Its  brief  for  a  reversal  of  the  Judg- 
ment, viz.:  (1)  That  the  court  erred  in  refus- 
ing to  strike  out  the  testimony  of  the  witness 
Robinson;  (2)  that  the  court  erred  in  refus- 
ing to  direct  a  verdict  for  plaintiff ;  (3)  that 
there  was  prejudicial  argument  by  defend- 
ant's counsel. 

[1]  L  Tbe  defendant  <»lled  as  a  witness 
F.  W.  Robiuson,  tL  chemist,  Who  testified  that 
he  had  analyzed  and  made  tests  of  the  rub- 
ber which  had  been  recured  by  plaintiff,  and 
compared  it  with  rubber  received  from  plain- 
tiff about  the  same  time,  which  had  not  been 
recured,  and  gave  the  results  of  such  analy- 
sis and  tests.  His  testimony  was  received 
without  objection  by  plaintiff's  counsel,  who 
cross-examined  him  fully.  At  the  close  of 
the  case,  cotmsel  moved  to  strike  out  the  tes- 
timony of  this  witness.  Error  is  assigned  on 
the  refusal  of  the  court  to  grant  this  motion. 
The  objecticNQ  came  too  late.  The  plaintiff 
could  not  be  permitted  to  Ue  by  and  experi- 


ment upon  the  testimony  and  ascertain  what 
might  come  of  It,  for  benefit  or  disadvantage, 
and  if  It  turns  out  disadvantageous  exclude 
It  upon  a  motion  to  strike  out  Not  only  was 
the  testimony  on  direct  examination  admit- 
ted without  objection,  but  counsel  fully  cross- 
examined  the  witness,  defendant  re-examined 
him,  and  plaintiff  again  cross-examined  him, 
and  not  until  after  other  witnesses  had  been 
called  and  examined  and  both  sides  had  rest- 
ed was  the  motion  to  strike  out  the  testi- 
mony made.  Under  these  circumstances, 
plaintiff  had  no  right  to  the  exclusion  of  the 
testimony.  McWllllams  v.  Lake  Shore,  etc., 
R.  Co.,  146  Mich.  216,  109  N.  W.  272;  Bank 
v.  Greene,  T4  Fed.  439,  20  C.  C  A.  600;  Dug- 
ger  V.  McKesson,  100  N.  C.  1,  6  S.  B.  746; 
King  V.  Haney,  46  Cal.  660,  13  Am.  Rep.  217; 
East  Tennessee,  etc.,  R.  Co.  v.  Turvaville,  97 
Ala.  122,  12  South.  63.  But  we  think  the 
testimony  of  the  witness  Robinson  was  ma- 
terial to  the  issue. 

[2]  It  was  the  claim  of  the  defendant,  as 
we  shall  presently  see,  that  the  rubber  was 
taken  to  Akron  to  be  recured,  with  the  un- 
derstanding and  agreement  that  when  re- 
cured it  should  be  up  to  the  standard  of  rub- 
ber theretofore  furnished  to  defendant  by  the 
plaintiff.  There  was  testimony  to  sustain 
this  dalm,  as  we  shall  discuss  under  the  next 
objection,  and,  such  being  the  case,  it  was 
competent  to  show  that  the  recured  rubber 
was  not  up  to  the  standard  of  the  rubber  be- 
fore then  sold  by  plaintiff  to  defendant 

2.  It  was  the  claim  of  the  plaintiff  that 
the  arrangements  under  which  tne  rubber  was 
recured  amounted  to  a  sale  by  sample ;  that 
It  submitted  a  sample  of  the  recured  rubber 
to  defendant,  and  defendant  approved  the 
sample ;  that  the  rubber  was  recured  and  re- 
delivered to  defendant;  and  that  it  corre- 
sponded to  the  sample.  Plaintiff's  testimony 
sustained  this  theory.  The  defendant,  how- 
ever, did  not  admit  that  this  was  the  arrange- 
ment,  but,  on  the  contrary,  It  Insisted  that  It 
was  agreed  that  the  recured  rubber  was  to 
be  as  good  as  that  previously  furnished.  It 
Is  necessary  to  quote  but  one  sentence  from 
Mr.  Sewell's  testimony  to  show  that  defend- 
ant's claim  was  supported  by  proof.    He  said: 

"I  talked  with  Mr.  Noble  and  told  him  if  they 
could  recure  this  rubber  and  make  it  as  good  as 
his  previous  rubber  that  we  would  accept  it 
again." 

There  was  other  testimony  coming  from 
witnesses,  and  found  In  the  correspondence, 
supporting  this  theory.  There  was  also  tes- 
timony tending  to  show  that  the  sample  of 
recured  rubber  was  as  good  as  that  previous- 
ly famished,  and  that  the  recured  rubber 
was  not.  We  also  find.  In  the  testimony  of 
defendant's  production  manager,  the  follow- 
ing testimony: 

"Q.  Did  you  find  the  reeared  mbber  the  same 
as  the  sample?    A.  No,  sir." 

[3, 4]  While  other  portions  of  the  testimony 
of  this  witness  may  be  said  to  be  inconsistent 
with  this  answer,  the  Jury  were  the  triers 
of  the  facts,  and  It  was  for  them  to  deter- 
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ndne  what  wel^t  and  credit  abould  be  glvea 
this  testimony.  Lonler  t.  Ann  Arbor  Savings 
Bank,  US  Mich.  253,  110  N.  W.  1068.  Oleat^ 
Ijr,  a  case  was  made  for  the  jury. 

[t]  3.  Daring  the  argument  of  the  case  by 
defendant's  oouna^  objection  was  made  to 
the  line  of  argnnient  he  was  puisulng,  and 
the  abjection  was  promptly  sustained,  and 
the  argument  proceeded  no  further.  We  are 
not  prepared  to  hold  that  the  argument  of  de- 
fendant's counsel,  at  the  time  of  the  objec- 
tion, was  Improper.  It  Is  not  necessary  for 
us  to  determine  that  question.  PlaintlS'g 
counsel  was  evidently  satisfled  with  the 
course  pursued  and  asked  no  Instructions 
from  the  court  to  disregard  the  argument. 
Samberg  t.  K.  O.  T.  M.  M.,  168  Mich.  568, 
123  N.  W.  25,  133  Am.  St  Rep.  396. 

The  Judgmrat  is  affirmed,  with  costs  to 
defendant. 


LADIES  OF  MODERN  MACCABEES  T. 
ILLINOIS  SURETY  CO.    (No.  18.) 

(Supreme  Court  of  Midtigan.    May  81,  1917.) 

1.  Pbincipai,  awd  SrsBTT  ®=3C9  —  FiDEtrrr 
Inbubance— CoNartBUCTion  of  Contbactb. 

A  corporate  aorety  company  executing  a 
fidelity  bond  for  a  money  consideration  and  en- 
gigeA  in  sucii  business  for  profit  is  not  entitled 
to  invoke  the  rule  of  strictissimi  juris  as  might 
be  done  by  a  gratuitous  surety,  since  ito  busi- 
ness is  essentially  an  insurance  against  risk. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  103, 103%.] 

2.  Pleading  «=3ll6  —  Action  oh  Pouct  — 

Nonce  OF  Defensi^ 
Wliere  a  fidelity  insurance  company's  de- 
fense to  action  upon  its  bond  was  the  policy 
limitation  of  the  period  in  which  suit  may  be 
brought,  such  limitation  appearing  upon  the  face 
of  the  bond,  which  was  made  a  part  of  the  dec- 
laration, it  was  not  necessary  for  the  defendant 
to  give  notice  of  such  defense;  it  being  patent 
from  the  declaration. 

[Ed.   Note.— EV>r   other   cases,    see   Pleading, 
Cent  Dig.  {{  241,  242.] 

3.  InaDBAircE  •=»177— FiDSLirr  Irsubanov— 
LiKiTATioN  or  Time  fob  Suit. 

Tlie  provisions  of  a  fidelity  insurance  bond 
limiting  liability  thereon  to  losses  discovered 
within  six  months  after  the  employ^  whose 
fidelity  was  insured  ceased  to  occupy  their  posi- 
tions and  within  six  months  after  toe  expiration 
of  the  bond,  and  requiring  suit  to  be  Drought 
within  one  year  after  the  termination  of  the 
bond,  are  viUid  and  enforceable  provisions;  it 
being  for  the  interest  of  parties  to  indemnity 
contracts,  and  to  the  public  generally,  that  de- 
falcations of  parties  holding  positions  of  trust 
and  confidence  should  be  promptly  discovered 
and  stepped,  and  those  guilty  of  such  defalca- 
tions promptljr  dealt  with,  so  that  provisions 
tending  to  bring  about  such  results  are  not 
against  public  policy,  but  are  valid  and  enforce- 
able. 

[Ed.  Note.— For  ether  cases,  sea  Inanrasce, 
Cent  Dig.  ii  372-378.] 

4.  Insusance  «s3  145(1)— Fidbutt  iNeu&AnoB 
—  Renewal  —  Effect  on  Limitation  ot 
Time  fob  Bbinginq  Suit. 

Since  an  original  fidelity  bond  and  its  re- 
newal are  two  separate  contracts,  a  clause  in 
such  bead  requiring  action  for  defalcations  oc- 
curring during  the  fife  of  the  bond  to  be  brought 


witliin  one  year  is  not  extended  by  the  renewal, 
but  action  for  defalcations  occurrmg  during  the 
term  of  the  original  bond  must  be  brought  with- 
in one  year  from  termination  of  such  bond,  and 
for  denlcationB  during  the  continuance  of  the 
bond  must  be  brought  within  one  year  from  the 
termination  of  the  renewal  period. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  276,  278-283.  287-291.] 

Error  to  Circuit  Court,  St  Olalr  County; 
Harvey  Tappan,  Judge. 

Action  by  the  Ladles  of  the  Modem  Mac- 
cabees against  the  Illinois  Surety  Company. 
Judgment  for  plaintiff^  and  defendant  brings 
error.    Reversed,  and  new  trial  granted- 

This  case  was  submitted  on  briefs  at  the 
June,  1910,  term  and  was  reassigned  at  the 
April,  1917,  term.  PlalntlflC  Is  a  fraternal 
beneficiary  association,  incorporated  under 
the  laws  of  this  state.  Its  subordinate  lodges 
are  known  as  "hives."  Each  hive  has  a 
"finance  keeper,"  whose  duty  It  is  to  collect 
assessments  and  per  capita  tax  from  mem- 
bers and  remit  the  same  to  plaintiff,  also  to 
collect  and  disburse  dues  for  the  subordinate 
"hives."  While  the  sum  collected  by  each 
"ifinance  keeper"  Is  not  large.  In  the  aggregate 
many  thousands  of  dollars  pass  through  their 
hands.  In  order  to  insure  the  payment  and 
accounting  of  these  sums  collected  by  the 
"finance  keepers,"  the  plaintiff  applied  to  and, 
for  an  agreed  premium,  was  given  a  bond 
by  the  defendant  a  surety  company  Incor- 
porated under  the  laws  of  the  state  of  Illi- 
nois and  authorized  to  do  business  in  the 
state  of  Michigan.  The  bond  was  dated  De- 
cember 22,  1910,  and  by  its  terms  became 
operative  March  1,  1011,  and  extended  to 
March  1,  1912,  with  provisions  for  renewal 
which  we  shaU  presently  relate.  It  Indemni- 
fied plaintiff  and  the  subordinate  "hives" 
from  loss,  "which  loss  shall  be  discovered 
within  six  months  after  the  officer,  on  ac- 
count of  whom  claim  may  be  made,  aball 
cease  to  occupy  his  position,  and  within  eix 
months  after  the  expiration  of  this  bond." 
The  eighth  clause  of  the  bond  is  as  follows: 

"In  the  event  of  any  suits  at  law  or  proceed- 
ings in  equity,  brought  to  recover  an/  claim  unr 
der  this  bond,  the  same  must  be  instituted  with- 
in one  year  after  the  termination  of  this  iKmd, 
or  any  period  to  which  it  may  be  continued,  or 
within  one  year  after  the  ofiicer  on  account  of 
whom  loss  has  been  sustained  ceases  to  occupy 
the  office  covered  by  tills  bond." 

The  provision  With  reference  to  renewal  Is 
as  follows: 

"This  bond  may  be  continued  for  subsequent 
years  at  the  option  of  the  company,  by  issuing 
in  favor  of  the  obligee  a  continuation  certificate 
or  certificates  duly  signed  and  attested  by  its  au- 
thorized officers  with  its  corporate  seal  at- 
tached." 

Pursuant  to  this  last-quoted  clause^  the 
bond  was  renewed  for  a  second  year.  The 
renewal  certificate  contains  the  following: 

"This  continuation  is  granted  upon  the  condi- 
tion that  the  representations  of  the  employer 
made  to  the  company  at  the  time  said  bond  was 
issued,  are  to  be  taken  as  continuing  warran- 
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tlea,  and  that  sncli  of  said  warranties,  as  applied 
to  the  system  of  accounting,  examinations  and 
audits,  as  set  forth  therein,  have  been  strictly 
adhered  to  and  will  be  strictly  adher^  to,  and 
that  all  examinations  and  audits  therein  men- 
tioned have  been  and  will  be  made,  and  that  the 
employers  know  of  no  reason  why  the  company 
cannot  safely  continue  its  risk  on  behalf  of  said 
employ^.  It  is  also  conditional  on  the  part  of 
the  company  that  its  liability  under  said  bond 
and  this  continuation  tozether  shall  not  exceed 
the  amount  of  said  bond/' 

The  plaintiff  has  auditors,  who,  among  oth- 
er duties,  audit  the  accounts  of  the  "finance 
keepers."  Many  audits  were  conducted  by 
these  officers  showing  shortages  of  "finance 
keepers"  of  subordinate  "hives."  Several  of 
these  audits  covered  the  period  from  March 
1,  1911,  to  March  1,  1913,  and  the  auditors 
who  were  called  as  witnesses  were  unable  to 
state  whether  the  shortages  occurred  In  the 
period  from  March  1,  1911,  to  March  1,  1912, 
or  the  period  from  March  1,  1912,  to  March 
1,  1913,  and  the  court  (the  case  being  tried 
without  a  Jury)  was  unable  to  determine 
from  the  proofs  the  exact  amount  of  short- 
age that  occurred  In  either  of  the  two  peri- 
ods, but  found  that  a  portion  of  such  short- 
age occurred  In  each  period,  that  the  total 
amount  of  such  shortage  was  5833.06,  which, 
with  interest,  amounted  to  $952.95.  He  con- 
cluded, as  matter  of  law,  that  inasmuch  as 
the  bond  by  its  terms  provided  for  its  contin- 
uation, and  the  certificate  of  continuation 
provided  that  all  warranties  and  representa- 
tion of  plaintiS  should  continue,  therefore 
the  bond,  as  to  plaintiff,  should  be  a  continu- 
ing obligation,  and  the  bond  and  Its  renewal 
did  not  constitute  two  obligations,  but  were 
to  be  treated  as  one.  He  therefore  declined 
to  follow  the  contention  of  defendant  that 
plaintiff  could  not  recover  for  shortages  dur- 
ing the  period  from  March  1,  1911,  to  Mardi 
1,  1912,  by  reason  of  the  fact  that  the  suit 
was  not  brought  until  November  24,  1913, 
more  than  a  year  after  the  termination  of 
the  first  period,  and  rendered  Judgment  for 
the  total  shortage,  with  Interest. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORB,  STBDRE, 
BROOKE,  and  FELLOWS,  JJ. 

Lincoln  Avery,  of  Port  Huron,  for  appel- 
lant  John  B.  Mcllwaln,  of  Port  Huron,  for 
appellee. 

FELLOWS,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant's  brief  Is  practi- 
cally devoted  to  the  discussion  of  the  con- 
trolling question,  and  we  shall  only  consider 
this  question:  If  any  defect  exists  in  the 
pleadings,  the  circuit  court  may.  In  Its  dls 
cretion,  cure  It  by  amendment  It  must  be 
And  is  conceded  by  the  defendant  that,  inas- 
much as  it  Is  a  corporate  surety  company  ex- 
ecuting the  bond  for  a  money  consideration 
and  engaged  in  such  business  for  profit,  it  Is 
not  entitled  to  Invoke  the  rule  of  strictissiml 
Juris,  as  might  be  done  by  a  gratuitous  sure- 
ty. People  V.  Traves,  188  Mich.  345,  154  N. 
Wl  130;  American  FideUty  Co.  v.  State,  128 


Md.  60,  97  Atl.  12 ;  People  v.  Cochrane,  264 
Ma  581,  175  S.  W.  599;  Standard  Salt  & 
Cement  Co.  v.  Nat  Surety  Co.  (Minn.)  168 
N.  W.  802  (and  authorities  there  cited); 
Southwestern  Surety  Ins.  Co.  v.  Davis  (Okl.) 
156  Pac.  213;  State  Agricultural  &  Mechan- 
ical Soc.  v.  Taylor,  104  S.  O.  167,  88  S.  E. 
372;  Young  v.  American  Bonding  Co.,  228 
Pa.  373,  77  Atl.  623.  Its  business  is  essential- 
ly an  Insurance  against  risk  and  is  commonly 
called,  and  properly  so,  "fidelity  Insurance." 
The  obligation  sued  upon  may  more  properly 
be  termed  a  contract  of  Insurance,  rather 
tlian  a  bond,  as  it  is  called  In  the  record  and 
briefs;  but,  as  the  latter  term  Is  used 
throu^out  the  case,  we  will  so  style  it  All 
defenses  available  to  gratuitous  suretiea 
may  not  be  available  in  case  of  corporate 
sureties  for  profit,  but  such  defenses  as  would 
be  available  in  actions  on  contracts  of  in- 
surance are  available  here. 

It  will  be  noted  from  the  statement  of  facts 
that  the  t>ond  (so  called)  covered  the  period 
from  March  1,  1911,  to  March  1,  1912;  that 
the  renewal  certificate  covered  the  period 
from  March  1,  1912,  to  March  1,  1913;  that 
the  court  was  unable  to  determine  the  short- 
age In  the  respective  periods;  that  the  suit 
was  not  Instituted  until  November  24,  1913, 
over  a  year  and  nine  months  after  the  ex- 
piration of  the  first  period;  that  many  of 
the  audits  did  not  take  place  until  after 
March  1, 1913;  and  that  therefore  the  shortr 
age  was  not  discovered  until  more  than  six 
months  after  the  expiration  of  the  bond.  It 
is  insisted  by  the  defendant  that  this  is  not 
a  continuing  obligation,  that  the  renewal 
for  the  second  period  constituted  a  separate 
contract,  and  that  Inasmuch  as  this  action 
was  not  brought  until  more  than  a  year  after 
the  termination  of  the  first  period  and  the 
first  contract,  and  the  shortages  were  not 
discovered  until  more  than  a  year  after  the 
termination  of  the  bond,  it  must  fail  as  to 
the  shortage  occurring  during  that  i)eriod; 
that  the  amount  of  such  shortage  not  being 
determined,  or  determinable  from  the  record, 
the  judgment  must  be  reversed  in  its  entirety. 

[2]  The  defendant'  Is  not  Insisting  upon  the 
statute  of  limitations;  If  It  were,  it  would 
be  necessary  to  give  notice  under  Its  plea. 
It  is  Insisting  upon  a  limitation  of  the  period 
within  which  suit  may  be  brought,  which 
limitation,  if  defendant  is  correct  in  its  con- 
tention, appears  upon  the  face  of  the  bond 
which  is  made  a  part  of  the  declaration.  It 
therefore  was  not  necessary  for  the  defend- 
ant to  give  notice  of  a  defense  wliich  was 
patent  from  the  declaration. 

[3]  The  provisions  of  the  bond  limiting  lia- 
bility thereon  to  losses  which  shall  be  discov- 
ered within  six  months  after  the  "finance 
keepers"  ceased  to  occupy  their  positions  and 
within  six  months  after  the  expiration  of  the 
bond,  and  requiring  suit  to  be  brought  with- 
in one  year  after  the  termination  of  the  t>ond, 
are  valid  and  enforceable  provisions.  Lyons 
V.  Nat  Surety  Co^  243  Mo.  607. 147  S.  W.  779; 
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Granite  Bldg.  Co.  v.  Savllle's  Adm'r,  101  Va. 
217,  43  S.  B.  351;  Lombard  IiiTeBtment  Co. 
T.  Amer.  Surety  Co.  (C.  C)  66  Fed.  476.  It 
Is  for  the  interest  of  the  parties  to  these 
Indemnity  contracts,  and  to  the  public  gen- 
erally, that  defalcations  of  parties  holding 
positions  of  trust  and  confidence  should  be 
promptly  discovered  and  stopped,  and  those 
guilty  of  such  defalcations  promptly  dealt 
with.  Provisions  tending  to  bring  about 
such  results  are  not  against  public  policy, 
but  are  valid  and  enforceable. 

[4]  Do  the  bond  and  renewal  constitute 
one  contract?  If  so,  this  Judgment  should 
be  affirmed;  if  not,  it  should  be  reversed. 
We  think  this  question  is  foreclosed  in  this 
Jurisdiction.  In  the  early  case  of  Brady 
T.  Northwestern  Ins.  Co.,  11  Mich.  425,  this 
court  liad  under  consideration  a  policy  of  in- 
surance which  provided  for  renewals  in  the 
following  language:  "This  insurance  may 
be  continued  for  such  further  time  as  shall 
be  agreed  upon" — to  all  legal  intents .  and 
purposes  of  substantially  the  same  effect  as 
is  found  in  the  bond  in  the  instant  case ;  the 
policy  was  renewed  from  year  to  year  for 
several  years.  The  question  before  this  court 
was  whether  such  renewals  constituted  a  new 
contract    This  court  said : 

"We  have  no  doubt  that  each  renewal  of  the 
policy  was  a  new  contract  Bach  was  upon  a 
new  consideration,  and  was  optional  with  both 
parties.  At  the  expiration  of  the  year  over 
which  the  original  policy  extended,  the  obliga- 
tion of  the  insurer  was  ended,  and  it  was  only 
by  the  concurrence  of  the  will  of  both  parties 
that  the  obligation  could  be  continued.  This 
concurrence  is  manifested  by  the  payment  of  a 
consideration  by  the  one  party,  and  a  renewed 
promise  by  the  other ;  and  an  obligation  revived 
or  continued  under  snch  circumstances,  is  an 
original  obligation.  It  must  be  asked  for  by 
the  one,  and  may  be  assumed  or  refused  by  the 
other;  and  the  policy,  which  is  its  evidence,  is 
therefore  only  continued  by  the  positive  act  of 
both  parties.  This  is  according  to  the  terms 
of  the  policy,  and  of  the  certificate  of  renewal ; 
and  the  fact  that  the  insurance  company,  by  the 
very  terms  of  the  certificate  of  renewal,  required 
payment  therefor,  and  that  such  certificate 
should  be  countersigned  by  the  resident  agent 
before  it  should  become  operative,  shows  that 
the  company  regard  the  renewal  as  a  new  con- 
tract, made  at  their  option,  and  dependent  in 
some  degree  upon  the  :udgment  and  knowledge 
of  such  ag«it  Thus,  if  the  agent  should  find 
the  property  depreciated  in  value,  or  the  risk 
incrMsed  from  any  cause,  he  could  refuse  to 
conntersign  the  renewal  receipt,  and  the  prom- 
ise by  the  company  to  renew  the  policy  would  be 
tliereby  terminated.  Now,  it  is  very  clear  that 
all  such  contracts  must  be  mntoal,  and  that 
where  a  right  is  reserved  to  a  party  to  renew  or 
dissolve  an  obligation,  the  determination  of  such 
party  to  renew  an. expired  contract,  if  accepted 
by  the  otha:,  makes  an  original  contract" 

In  accord  with  this  holding  will  be  foand : 
De  Jemette  v.  FideUty  &  Casualty  Co.,  08 
Ky.  658,  S3  S.  W.  828;  Frost  on  Guaranty' 
Ins.  (2d  Ed.)  S  40.  Not  In  accord  with  It 
will  be  found:    First  Nat  Bank  v.  FideUty 


&  Guaranty  Co.,  110  Tonn.  10,  75  S.  W.  1076, 
100  Am.  St  Rep.  765 ;  American  Bonding  Co. 
V.  Morrow,  80  Ark.  40,  96  S.  W.  613,  117 
Am.  St  Rep.  72 ;  14  B.  C.  L.  1320. 

Unless  we  are  prepared  to  overrule  this 
case  the  defendant's  contention  must  be  sus- 
tained and  the  case  reversed.  We  do  not  feel 
called  upon  to  overrule  this  case.  Not  only 
has  it  stood  without  question,  as  the  law  of 
this  state,  for  over  50  years,  but  Its  reason- 
ing is  forceful  and  appeals  to  us  as  announc- 
ing sound  rules  of  law.  Only  by  a  meeting  of 
the  minds  of  the  parties  is  a  contract  effec- 
tuated. Under  the  stipulations  of  the  bond 
In  the  instant  case,  the  renewal  did  not  au- 
tomatically take  place.  The  plaintiff  had  to 
apply  for,  and  the  defendant  accept,  a  con- 
tinuance of  the  obligation.  Nether  could 
compel  action  on  the  part  of  the  other. 
When  the  plaintiff  applied  for,  and  the  de- 
fendant accepted,  the  application,  both  par- 
ties became  bound  for  a  new  term.  It  was 
a  new  contract ;  its  conditions  were  the  same 
as  the  original  bond,  but  it  covered  a  new 
peridd,  was  for  a  new  consideration,  and 
sprang  into  existence  by  the  affirmative  ac- 
tion of  both  parties. 

Construing  the  original  bond  and  Its  re- 
newal as  to  contracts,  as  we  must  under  tbe 
authority  of  the  Brady  Case,  we  are  bound 
to  construe  clause  8  of  the  bond,  quoted  In 
the  statement  of  facts,  as  requiring  that  tbe 
actlMi  brought  for  defalcations  during  the 
lite  of  the  bond  shall  be  br6ught  within  one 
year  from  the  termination  of  bond,  and  that 
actions  for  defalcations,  during  the  contin- 
uance of  the  bond,  shall  be  brought  within 
one  year  from  the  termination  of  tbe  term 
or  period  of  such  renewal  or  continuance  dur- 
ing which  they  occurred.  No  other  construc- 
tion can  be  indulged  in  If  the  renewal  consti- 
tutes a  new  contract,  of  which  we  entertain 
no  doubt 

There  is  some  testimony  In  the  record 
which  tends  to  show  that  tbe  parties  nego- 
tiated with  reference  to  plaintiff's  claim  and 
that  def«tdant  agreed  to  adjust  it,  and  it 
is  said  that  defendant  Is  estopped  frcxn  here 
insisting  upon  this  defense.  But  tbe  case 
was  not  tried  in  the  court  below  upon  the 
theory  of  estoppel,  and  there  are  no  findings 
of  fact  which  would  permit  us  to  dispose  of 
it  upon  that  theory. 

Defendant  in  the  court  below,  submitted 
requests  for  findings  of  fact  and  conclusion.<i 
of  law  which  clearly  raised  the  controlling 
question.  The  trial  court  disposed  of  the 
case  upon  that  controlling  question  and  ni>- 
on  an  erroneous  view  of  the  law. 

It  follows  that  tbe  Judgment  must  be  re- 
versed, and  a  new  trial  granted.  Defendant 
will  recover  costs  of  this  conrt 


Digitized  by 


Google 


10 


163  NOBTHWESTBRN  REPORTEB 


(Midt 


OILCHKIST  V.  MYSTIC  WORKEBS  OF 

THE  WORLD.    (No.  64.) 

(Supmme  Court  of  Michigan.    May  81,  1917.) 

1.  WiTNMSES   «=>219(6)— CONFIDKNTIAI,  COM- 

ircNic.«,TX0N8 — PuYSioiANS— Waives. 
Under  the  statute  prohibiting  disclosure  by 
a  physician  of  information  imparted  to  him  in 
hia  professional  capacity  by  a  patient,  with  an 
•xceptlon  in  case  of  a  contest  of  the  will  of 
such  patient,  a  waiver  by  an  insured,  in  a  fra- 
ternal benefit  policy,  of  a  privilege  relating  to 
the  disclosure  oy  attending  physician  of  infor- 
madou  obtained  while  acting  as  such,  was  in- 
operative to  render  a  physician's  testimony  ad- 
missible in  a  suit  on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  781.} 

2.  Insurance   «=5787— Definition— Statttte 

— "MlBCABKIAGB." 

The  unqualified  word  "abortion"  in  its 
primary  meaning  is  the  equivalent  of  miscar- 
riage, and  does  not  in  the  abstract  import  crime, 
and  Comp.  Laws  1897,  K  11502,  11503,  adopts 
the  synonymous  term  miscarriage,"  and  recog- 
nizes that  causing  or  procuring  it  may  be  in- 
nocent, and  even  necessary  to  preserve  life. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1955,  1957-1969. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abortion;  Miscar- 
riage^] 

3.  Aptkm.  and  Ebsob  «=>970(3)— Dibciuetion 
OF  Trial  Coubi^-Reception  of  Evidence— 

RlSBtrTTAL. 

Whether  evidence  may  be  given  on  rebuttal, 
or  after  the  defense  has  rested,  though  it  could 
and  should  have  been  offered  in  chief  is  a  matter 
within  the  discretion  of  the  trial  court  which 
will  not  be  interfered  with  by  the  appellate 
court  unless  an  abuse  of  the  discretion  is  shown. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3851.] 

4.  Tbial  «=>62(2)— Reception  of  Evioenob— 
Rebuttal. 

In  a  suit  on  a  fraternal  insurance  certificate 

Sroviding  the  society  shall  not  be  liable  for 
eath  caused  directly  or  indirectly,  which  is  the 
result  of  the  willful  act  of  a  member  or  of  hia 
violation,  or  attempted  violation,  of  any  of  the 
laws  in  which  defendant,  in  attempting  to  show 
that  deceased's  death  was  due  to  a  criminal 
abortion,  introduced  testimony  of  a  nurse  that 
deceased  had  stated  that  an  abortion  had  been 
performed  upon  her  by  a  certain  doctor,  and  the 
same  witness  on  cross-examination  testified  that 
deceaaed  had  stated  that  she  had  suffered  a  mis- 
carriage, brought  on  by  working  in  the  garden, 
rebuttal  evidence  of  the  condition  of  deceased 
and  her  acts  tending  to  show  the  improbability 
or  impossibility  of  the  criminal  abortion  having 
occurred  on  the  date  fixed  by  the  nurse  was 
properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  148.] 

5.  INSUBANCB  «3»819(4)— FbATBBNAL  INBCB- 

ANcai— Bvidknck— SurnciENOY. 
In  an  action  on  a  certificate  of  fraternal 
insurance,  evidence  held  to  support  a  Jury  find- 
ing. In  response  to  special  issues,  that  deceased 
did  not  come  to  her  dieath  by  reason  of  an  abor- 
tion, nor  cause  an  abortion  to  be  brought  about. 

Error  to  drcait  Court,  Mecosta  County; 
John  S.  MacDonald,  Circuit  Judge. 

Action  by  Wm.  H.  Qllchrist  against  the 
Mystic  Workers  of  the  World.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 


Argued  before  KUHN,  C-  J.,  and  STONB^ 
OSTRAjyDEU,  BIRD,  STBBBB,  BROOKB. 
and  FIXLOWS,  JJ. 

Charles  E.  Sturtz,  of  Kewanee,  HI.,  and 
Butler  Sc  Everett,  of  Big  Rapids,  for  appel- 
lant. Albert  B.  Cogger  and  Broomfleld  & 
Worcester,  all  of  Big  Rapids,  for  appellee. 

STEERB,  J.  A  former  trial  of  this  case  is 
reported  in  188  Mich.  466,  154  N.  W.  675,  to 
which  reference  may  be  made  for  a  sufficient 
statement  of  the  nature  of  the  controversy 
and  the  undisputed  facts.  The  case  has  been 
retried,  in  the  circuit  court  of  Mecosta  conn- 
ty,  resulting  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  $80450,  being  the  con- 
ceded amount  due  under  the  benefit  certifi- 
cate t]p<»i  whidi  this  action  Is  brought,  pro- 
vided any  liability  Is  shown. 

Defendant  requested  the  court  to  submit 
to  the  Jury  three  special  questions.  The  first 
two  were  submitted,  and  the  third  refused. 
They  are,  Including  the  answers  to  those  sub- 
mitted, as  follows: 

"(1)  Did  Mrs.  Gilchrist  come  to  her  death  by 
reason  of  an  abortion  having  been  committed 
upon   her?    Ans.  No. 

"(2)  Did  Mrs.  Gilchrist  cause  an  abortion  to 
be  brought  about?    Ans.  No. 

"(3)  Did  Mrs.  Gilchrist  consent  to  the  per- 
forming of  an  oi>eration  on  her  which  resulted 
in  an  abortion  being  produced  upon  her?" 

A  motion  for  a  new  trial  was  made  by  de- 
fendant for  the  following  reasons: 

"(1)  That  the  verdict  of  the  jury  was  and  is 
against  the  weight  of  the  evidence,  which  was 
produced  and  received  on  the  trial  of  said  cause. 

"(2)  That  the  court  erred  in  excluding  the  evi- 
dence of  Dr.  George  H.  Lynch,  the  physician 
who  attended  Grace  P.  Gilchrist  in  her  lifetime. 

"(3)  That  the  court  erred  in  admitting  the  evi- 
dence of  the  plaintifTs  witnesseB,  Alta  Scouten, 
Neva  Scouten,  and  William  H.  Gilchrist,  as 
rebuttal  testimony,  for  the  reason  that  the  evi- 
dence of  those  witnesses  did  not  in  any  way, 
rebut  the  testimony  produced  and  recaved  for 
and  in  behalf  of  the  defendant" 

This  motion  was  denied.  The  reasons  giv- 
en by  the  trial  court  for  such  ruling  arc, 
briefly  stated,  that  the  verdict  was  not  so 
clearly  against  the  weight  of  evidence  as 
to  Justify  the  court  in  setting  it  aside;  the 
facts  sought  to  be  proven  by  Dr.  Lynch  were 
In  their  nature  confidential  information  ac- 
quired by  him  while  attending  deceased  pro- 
fessionally, and  that  the  testimony  of  the 
three  witnesses  mentioned  in  the  third 
ground  of  defendant's  motion  was.  In  the 
opinion  of  the  court,  proper  rebuttal  evidence 
against  defendant's  claim  that  deceased  died 
by  reason  of  a  criminal  abortion. 

Defendant  called  Dr.  Lyndi,  the  family 
physician  who  attended  deceased  profession- 
ally in  her  last  sickness,  and  asked  him  ques- 
tions upon  the  subject  calling  for  Information 
obtained  in  his  iHH>fessional  capacity,  to 
which  objection  was  timely  made  and  the 
proposed  evidence  was  excluded  as  privileged. 
When  the  doctor  was  called  defendant's  coun- 
sel frankly  drew  attention  to  the  former  rul- 
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Ing  of  tbls  court  upon  the  admlsslblUty  of 
sudi  evidence,  and  stated  tbat  tbe  proposed 
testimony  was  offered  under  the  wairer 
clause  in  deceased's  application  for  "tbe  pur- 
pose of  making  the  record  at  this  time,  with 
the  benefit  of  an  exception."  Upon  that  ques- 
tion, speaking  through  Justice  Ostrander, 
tbls  court  said  when  the  case  was  here  be- 
fore: 

"The  waiTer  contained  in  the  application  wiis 
therefore  against  public  policy  and  void,  and 
the  testimony  of  the  attending  physicians  as  to 
all  knowledge  obtained  by  them  In  svdi  capacity 
properly  excluded." 


[1]  Counsel  again  urge  and  argue  at 
length,  as  was  done  in  defendant's  applica- 
tion for  a  rehearing  upon  that  decision,  that 
the  former  opinion  on  this  point  should  be 
overruled,  as  against  the  weight  of  authority, 
a  construction  of  the  statute  Inimical  to  legit- 
imate defense  against  fraud,  and  seriously 
detrimental  to  the  interests  of  defendant  and 
other  insurance  companies  doing  business  In 
this  state.  After  further  examination  of  the 
decisions  cited  and  the  statutes  to  whldi  they 
relate  in  the  light  of  the  stringent  prohibi- 
tory terms  of  the  Michigan  statute,  as  now 
amended,  we  remain  of  the  opinion  that  the 
language  of  our  statute  clearly  expresses  the 
legislative  Intent  to  prohibit,  as  a  matter  of 
public  policy,  anticipatory  waivers  of  this 
nature  wliich  are  to  become  operative  after 
the  mouth  of  the  patient  is  closed  by  death, 
and  are  content  with  the  reasons  given  in  the 
former  opinion. 

Deceased  was  a  married  woman  about  30 
years  of  age,  living  with  her  husband  and 
two  children  in  Big  Rapids,  Mich.,  near  the 
home  of  her  parents.  While  at  her  home 
she  was  taken  seriously  ill  In  the  forenoon 
of  Sunday,  May  25,  1013,  and  on  the  advice  of 
their  family  physician  was  removed  to  the 
hospital  on  tbe  following  day,  where  she 
died  on  May  29th.  Plaintiff  was  her  hus- 
band and  the  benefldary  named  in  her  policy, 
or  Iteneflt  certificata  Facts  were  either 
proven  or  admitted  making  out  a  prima 
fade  case  for  plaintiff. 

Defendant  under  its  plea  of  the  general 
issue  had  given  notice  of  the  defense  that  de- 
ceased breached  the  terms  of  Iier  contract  of 
insurance  by  violating  one  of  its  provisions 
reading  in  part  as  follows: 

"The  society  shall  not  be  liable  to  any  injury, 
disability  or  death  caused  directly  or  indirectly, 
in  whole  or  in  part  by  drunken  or  immoral  con- 
duct or  whieb  is  the  result  of  the  willful  act 
of  such  member  or  of  his  violation  or  attempted 
violation  of  any  of  the  laws  of  the  state  or 
country  in  which  he  may  be  at  the  time  of 
such  injury" 

— ^the  willful  act  and  unlawful  conduct 
charged  being  that  deceased  violated  a  crim- 
inal law  of  this  state  in  procuring  and  being 
a  party  to  a  criminal  abortion  upon  herself 
wtiich  resulted  in  her  death.  To  sustain  this 
charge  defendant  Introduced  in  evidence  the 
admissible  portion  of  the  medical  certificate 
of  death  signed  by  deceased's  attending  phy- 


sician, manifestly  prepared  by  filling  oat  a 
blank  form,  which  reads  In  part: 

"The  cause  of  her  death  was  as  follows :  Peri- 
tonitis. Duration,  6  days.  Contributory.  Abor- 
tion." 

[2]  The  unqualified  word  "abortion"  in  its 
primary  meaning  is  tbe  equivalent  of  miscar- 
riage, and  does  not  in  the  abstract  necessarily 
Import  crime.  Our  penal  statute  upon  wtiidi 
defendant  relies  (sections  11502-11603,  Comp. 
Laws  1897)  adopts  the  synonymous  term  "mis- 
carriage," and  recognizes  in  its  provisions 
that,  causing  or  procuring  the  same,  may, 
under  certain  drcumstances,  be  innocent, 
and  even  necessary  to  preserve  life. 

Defendant  also  introduced  as  a  witness 
the  professional  nurse  who  attended  deceased 
in  that  capacity  during  the  time  she  was  in 
the  hospital  and  was  present  when  she  died. 
The  nurse  testified  that  she  heard  deceased, 
on  the  day  before  her  death,  tell  the  attend- 
ing physician,  in  answer  to  his  direct  Inquiry, 
that  an  alwrtion  bad  been  performed  upon 
her  by  a  certain  doctor  oa  the  Saturday  be- 
fore she  was  taken  to  the  hospital ;  that  de- 
ceased also  talked  with  witness  in  regard  to 
It,  describing  in  part  what  had  been  done, 
and  giving  as  a  reason  that  she  could  not  af- 
ford to  raise  any  more  children.  This  wit- 
ness also  testified  on  cross-examination  that 
upon  tbe  day  deceased  was  received  at  the 
hospital  she  stated  tttat  she  had  suffered  a 
miscarriage,  brought  on  by  working  in  the 
garden.  Asked  by  defendant's  counsel  if 
witness  noticed  any  peculiar  condition  after 
she  made  the  statement  on  the  day  before 
she  died,  witness  answered: 

"Just  before  she  made  the  statement  she  seem- 
ed more  restless ;  after  she  made  it  she  seemed 
easier  and  more  calm." 

Plaintiff's  counsel  moved  to  strike  out 
this  answer,  and  the  court  said: 

"Strike  it  out,  the  last  part  of  the  answer, 
that  she  seemed  easier  after  she  made  the  state- 
ment" 

[S,  4]  After  defendant  rested  plaintiff  call- 
ed as  rcA>uttal  witnesses  Alta  Scouten,  Neva 
Scouten,  and  Wm.  H.  Gilchrist,  the  mother, 
sister  and  husband  of  deceased.  Bhror  la 
assigned  on  the  admission  of  the  testimony 
of  these  witnesses,  becaiise  not  rebuttal. 
The  term  "rebuttal  evidence,"  as  commonly 
understood  and  applied  in  practice.  Indicates 
evidence  Introduced  in  denial  of  some  afllrm- 
ative  matter  of  defense  which  the  answering 
party  is  endeavoring  to  prova  In  the  or- 
derly coarse  of  a  trial  each  party  is  pri- 
marily required  to  Introduce  all  the  evidence 
ui)on  whldi  he  relies  to  establish  his  side  of 
the  case  before  he  rests,  following  whldi  a 
plaintiff  may  give  proof  in  reply,  or  rebuttal, 
to  some  affirmative  fact  which  has  been  in- 
troduced to  sustain  the  defeases.  The  first 
evidence  in  this  case  offered  In  regard  to  an 
abortion  was  introduced  by  the  defense,  and 
the  only  evidence  tending  to  show  that  it  was 
unlawful,  and  deceased's  death,  which  plaia- 
tlfl  had  proven,  resulted  indirectly  from  har 
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willful  act  was  the  nurse's  testimony  as  to 
statements  by  deceased.  She  told  of  two 
contradictory  statements,  the  one  implying 
criminality  and  the  other  innocence.  Con- 
ceding that  both  statements  were  made  as 
testified  to,  evidence  of  facts  tending  to  prove 
the  Improbability  of  the  one  implying  crimi- 
nality and  the  probability  of  the  other  would 
fairly  be  in  Its  nature  rebuttal  to  an  affirm- 
ative defense.  The  purpose  and  Import  of  the 
testimony  complained  of  was  In  that  direc- 
tion. But  whether  evidence  may  be  given  on 
rebuttal,  or  after  the  defense  has  rested, 
even  though  it  could  and  should  properly 
have  been  offered  in  chief  Is,  as  a  rule,  rec- 
ognized to  be  a  matter  within  the  discretion 
of  the  trial  court,  which  will  not  be  interfer- 
ed with  by  the  appellate  court,  unless  a  clear 
abuse  of  the  discretion  Is  shown.  The  nurse's 
testimony  as  to  deceased's  admission  of  a 
criminal  abortion  fixes  the  date  as  Saturday, 
May  24th,  and  the  testimony  introduced  for 
rebuttal  relates  largely  to  the  impossibility 
or  improbability  of  such  an  occurrence  in 
fact  upon  that  date.  The  trial  court  rightly 
ruled  that  such  testimony  was  not  subject  to 
the  objection  urged. 

It  was  shown,  amongst  other  things,  by 
this  rebuttal  testimony  that  deceased's  home, 
where  she  resided  with  her  husband  and 
children,  was  near  her  mother's,  and  the  two 
families  were  on  familiar  terms;  that  de- 
ceased was  at  her  mother's  home  daily,  and 
was  there  twice  during  the  morning  of  the 
Sunday  she  was  taken  111,  once  before  the 
family  had  all  arisen,  when  on  her  way  to 
get  milk,  and  again  with  her  two  little  ^rls, 
after  which  she  went  out  with  her  sister, 
who  was  learning  to  ride  a  bicycle  and  in- 
structed her,  helping  her  to  ride,  and  herself 
riding  the  wheel  up  and  down  a  path  near 
her  home.  Both  the  mother  and  sister  tes- 
tified that  she  was  as  usual,  and  apparently 
all  right  then,  but  later  one  of  the  little  girls 
came  over  and  said  her  mother  was  sick, 
when  Mrs.  Scouten  at  once  went  over,  and, 
after  putting  her  in  bed,  called  a  physician; 
she  testified  that  deceased  was  at  home  ail 
day  the  previous  Saturday  (on  which  it  is 
claimed  an  abortion  was  performed),  and 
went  down  town  that  evening  with  her  hus- 
hand  to  get  some  shoes  for  the  children,  re- 
turning while  witness  was  yet  there  with  the 
children;  that  witness  was  at  the  hospital 
«very  day,  as  long  as  her  daughter  lived, 
and  during  a  part  of  the  time,  as  her  condi- 
tion became  worse,  she  had  a  very  high  fe- 
ver and  was  not  in  her  right  mind,  scarcely 
knowing  her  mother  when  she  came  into  the 
room.  Plaintiff,  who  was  away  at  work  dur- 
ing working  hours,  testified  that  he  knew  of 
Ills  wife's  pregnancy,  and  she  was  not  rtck, 
"Just  ailing,  as  you  might  call  It,"  that  on 
Saturday  evening.  May  24th,  he  went  down 
town  with  hifl  wife  to  get  some  things,  and 
she  got  shoes  for  the  children,  when  they 
returned  home  together  and  retired  about  10 


o'clock,  occupying  the  same  room;  that  he 
arose  first  on  Sunday  morning,  and  busied 
himself  getting  hla  garden  ready  to  plant, 
she  getting  breakfast  as  usual ;  that  about  10 
o'clock  on  Sunday  she  was  "taken  worse, 
changed  so  we  really  knew  she  was  sick" 
and  he  sent  for  his  mother-in-law;  that  he 
went  with  her  to  the  hospital,  and  was  there 
with  her  all  the  time  except  as  conditions 
necessitated  his  leaving  the  room;  that  she 
had  a  high  fever  the  day  before  she  died, 
which  was  her  worst  day,  and,  wtiile  he  did 
not  think  she  was  out  of  her  head,  she  was 
"a  little  flighty"  and  "at  random  some  of  the 
time."  In  surrebuttal  the  nurse  testified  ttiat 
deceased  was  rational  when  she  made  the 
statement  before  testified  to. 

In  this  case  we  have  as  proof  of  the  fact 
relied  upon  by  the  defense  only  the  testimony 
of  the  nurse  of  two  statements  by  deceased, 
which  are  not. in  harmony.  Whether  a  per- 
formed criminal  abortion  caused  her  death, 
or  she  suffered  a  miscarriage  from  uninten- 
tional overexertion  is  a  question  of  fact  put 
in  issue  by  the  statement  testified  to.  The 
condition  of  deceased,  her  acts  and  the  sur- 
rounding facts  and  circumstances  on  the  day 
the  a3x)rtion  is  claimed  to  have  been  per- 
formed and  the  next  day,  as  also  her  condi- 
tion when  the  statements  are  said  to  have 
been  made,  cannot  be  pronounced  wholly  im- 
material and  were  within  the  scope  of  evi- 
dential facts  for  the  Jury  to  weigh. 

In  the  somewhat  analogous  case  of  Brown 
T.  Mystic  Workers  of  the  World,  151  IlL 
App.  518,  the  court  states  the  essentials  of 
a  defense  of  this  nature  much  more  strin- 
gently than  applied  here.  That  case  was  an 
action  on  a  benefit  certificate  similar  to  this, 
and  the  defense  claimed  that  the  assured 
had  procured  a  criminal  abortion  by  obtain- 
ing and  taking  pills  to  produce  such  result. 

The  court  there  said  In  part: 

"Aa  we  understand  the  law,;  the  burden  of 
proof  rested  upon  plaintiff  In  error  [defendant! 
to  establish,  by  a  preponderance  of  the  evidence, 
each  and  every  element  constituting  the  crime 
of  criminal  abortion.  •  •  ♦  Practically  the 
only  evidence  in  the  record  tending  to  show  her 
iutcnt  to  produce  a  criminal  abortion  is  the  tes- 
timony of  a  physician  who  attended  her  during 
her  lost  illness.  He  testified  that  sbe  told  him 
she  had  taken  pills  to  produce  the  abortion. 
*  *  •  If  it  be  contended  that  the  crime  of 
criminal  abortion  is  clearly  deducible  or  in- 
ferable from  this  evidence  referred  to,  the  fact 
that  she  wished  an  abortion,  and  the  other  facts 
and  circnmstanees  appearing  in  the  evidence, 
the  reply  is  that  the  Jury,  in  such  a  case  as 
this,  must  be  regarded  aa  fully  as  capable  of 
deducing  or  inferting  correct  condusions  from 
facts  and  circomstanceg  proven  a;B  are  the  mem- 
bers of  this  court.  •  •  •  While  Mrs.  Brown 
said  to  the  doctor  that  she  took  pills  to  produce 
an  abortion,  that  statement  may  not,  for  in- 
stance, have  satisfied  the  jary  and  the  trial 
judge  that  she  took  pills  with  a  criminal  intent. 
Here  such  intent  was  a  necessary  element.  In 
order  to  prevail,  it  was  necessary  for  plaintiff 
in  error  to  prove  such  intent  by  a  preponderance 
of  the  evidence." 

In  the  instant  case  the  court  said  to  the 
Jury: 
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"I  need  not  confuse  you  with  any  definition 
of  abortion.  None  is  necessary.  The  question 
ia,  Did  she  art  the  doctor  to  relieve  her  of 
pr^nancy,  and  did  the  act  of  the  doctor  result 
ia  her  death,  was  that  the  direct,  producing 
cause  of  her  death?    If  you  find  from  a  fair 

Srcponderance  of  the  eividence  this  theory  of  the 
efendant's  is  tme,  then  your  verdict  should 
be  no  cause  of  action.  *  *  *  If  you  find  that 
she  did  come  to  her  death  because  of  her  own 
wrongful  act,  your  Terdict  would  be  no  cause  of 
action" 

— and  later  In  the  diarge,  gave  a  request  of 
defendant  as  follows: 

"I  further  charge  you,  gentlemen  of  the  jury, 
if  you  should  find  from  the  evidence  in  this  case 
that  the  deceased  came  to  her  death  by  reason 
of  procuring  an  abortion  to  be  performed  upon 
her,  diat  such  an  act  would  constitute  a  breach 
of  contract  of  insurance  between  herself  and 
the  defendant  in  this  case,  and  if  you  so  find 
plaintiff  cannot  recover." 

[6]  Tbns  plainly  instructed,  tbe  Jnry  an- 
swered defendant's  two  special  questions  as 
before  related.  Tbe  Jury  were  the  Judges  of 
the  questioned  facts,  and  the  credibility  of 
witnesses.  They  were  deciding  an  issue  of 
fact  upon  which  defendant  had  the  affirma- 
tive. We  are  not  able  as  a  matter  of  law  to 
find  their  conclusion,  from  the  facts  and  cir- 
cumstances proven,  that  defendant  had  failed 
to  affirmatively  establish  the  ultimate,  dis- 
puted fact  to  their  satisfaction,  is  so  against 
the  great  weight  of  evidence  as  to  demand 
that  their  verdict  be  annulled. 

No  reversible  error  is  found  in  the  rulings 
of  the  trial  court.  The  Judgment  will  there- 
fore stand  affirmed. 


B.  P.  STURTEVANT  CO.  v.  ADOIiPH  MJIT- 

EI/T  IRONWORKS.    (No.  76.) 
(Supreme  Court  of  Michigan.     May  SI,  1917.) 

1.  COBPORATIOKS  €=»C73— FOBEIQN   CoBFOBA- 

TION8— Regulation. 
In  an  action  by  a  foreign  corporation  for 
breach  of  a  contract,  whereby  it  sold  and  agreed 
to  install  in  a  school  building  a  ventilating  sys- 
tem, evidence  held  to  show  that  while  the  ap- 
paratus was  somewhat  complicated,  it  had  no 
such  intrinsic  or  peculiar  quality  or  inherent 
complexity  as  made  it  necessary  for  the  man- 
ufacturer to  agree  to  install  it  in  order  to  effect 
sales  generally. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  IMg.  H  2534,  2535,  ^7,  2558,  2650.] 

2.  COBPORATIONS  ^»654— FOBEIGN    OoBPOBA- 
TIONS— REGXTLATION.  • 

Where  a  ventilating  system  which  a  foreign 
corporation  sold  and  agreed  to  install  in  a  school 
building  had  no  such  intrinsic  or  peculiar  quali- 
ty or  inherent  complexity  as  to  require  an  agree- 
ment to  install  in  order  to  effect  sales  generally, 
the  contract  was  not  within  the  exception  in  fa- 
vor of  interstate  commerce  contained  in  Pub. 
Acts  1907,  No.  310,  S  8>  prescribing  the  condi- 
tions on  which  foreign  corporations  may  be  ad- 
mitted to  do  business  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  2551,  2556.] 

Error  to  Circuit  Court,  Kent  County;  Wil- 
liam B   Brown,  Judge. 

Action  by  B.  F.  Sturtevant  Company 
against  the  Adolph  Leitelt  Ironworks.    Judg- 


ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed, 

On  May  8,  1914,  plaintiff  entered  Into  a 
contract  with  defendant  for  the  sale  of  a 
ventilating  system  to  be  installed  in  the 
South  High  School  in  the  city  of  Grand  Rap- 
ids. This  contract  was  breached  by  the  de- 
fendant, and  plaintiff  brought  Its  action  to 
recover  damages  arising  out  of  said  breach. 
Defendant  filed  a  plea  of  the  general  issue, 
giving  notice  under  said  plea  that  it  would 
insist  in  its  defenses  that  the  plaintiff,  at  the 
time  said  contract  was  entered  into,  had  not 
complied  vrlth  the  requirements  of  the  stat- 
ute of  the  state  of  Michigan  permitting  and 
authorizing  plaintiff  to  carry  on  business 
vritliin  tlie  state.  It  is  conceded  upon  the 
record  that  plaintiff  was  never  licensed  to  do 
business  In  Michigan  under  Act  310,  P.  A. 
1907,  as  amended  by  Act  3,  Extra  Session 
1907,  and  Act  266,  P.  A,  1911,  and  Act  277, 
P.  A.  1913.  The  case  was  tried  by  the  court 
without  a  Jury.  At  the  conclusion  of  the 
plaintiff's  case  a  moti<»i  was  made  on  behalf 
of  the  defendant  for  a  directed  verdict,  up- 
on the  sole  ground  that  plaintiff,  a  foreign 
corporation,  at  the  time  tbe  contract  was  made 
was  engaged  in  intrastate  commerce  without 
being  legally  licensed  under  the  laws  of  the 
state  of  Michigan  in  that  behalf.  TblB  mo- 
tion was  granted,  and  the  court  made  the 
following  findings  of  fact  and  law: 

"Findings  of  Fact  and  Law. 
"(Filed  July  25,  1916.) 

"(1)  That  on  the  8th  day  of  May.  1914,  the 
plaintiff  was  a  foreign  corporation,  to  wit,  a 
Massachusetts  corporation,  and  on  said  day  en- 
tered into  a  contract  with  the  defendant  to  fur- 
nish, deliver,  and  erect  on  foundations  to  be  pro- 
vided by  the  plaintiff  all  the  fan  apparatus,  as 
called  for  in  the  specifications  drawn  up  by  the 
engineers  and  architects  employed  by  the  board 
of  education  in  erecting  the  South  High  School 
Building;  in  the  city  of  Grand  Rapids,  Mich. 

"(2)  That  the  said  plaintiff  at  the  time  of 
making  said  contract,  on  the  8tb  day  «f  May, 
1914,  and  at  all  other  times  before  and  since 
said  date,  and  at  the  time  of  making  said  con- 
tract, did  not  hold  an  unrevoked  certificate  from 
the  secretary  of  state,  permitting  and  authoriz- 
ing plaintiff  to  do  business  withm  the  state  of 
'Michigan,  as  required  by  the  statutes  of  the 
state  of  Michigan. 

"(S)  That  the  defendants  were  solicited  l>y 
plaintiff  to  enter  into  said  contract,  and  that 
plaintiff  first  proposed  and  offered  to  sell  to  de- 
fendant the  fan  apparatus  and  material  to  be 
furnished  in  said  contract,  to  be  erected  and  in- 
stalled by  the  defendant 

"(4)  That  the  defendant  did  not  care  to  pur- 
chase said  apparatus  and  install  and  erect  the 
same,  and  so  this  contract  was  entered  into  on 
the  8th  day  of  May,  1914,  and  the  installing 
and  erecting  of  this  apparatus  had  nothing  to 
do,^r  was  not  a  requisite  to  the  sale  of  said  ap- 
paratus. 

"(5)  That  the  apparatus  xwlled  for  in  said  con- 
tract to  be  furnished,  delivered,  and  erected  by 
the  plaintiff  could  have  been  installed  and  erect- 
ed by  any  competent  engineer  familiar  with  the 
installation  and  erecting  of  ventilating  systems 
similar  to  the  apparatus  proposed  to  be  erected 
by  plaintiff. 

"(6)  That  a  considerable  portion  of  the  busi- 
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ness  of  plaintiff  is  the  furnishing  and  delivering 
of  fan  apparatus  and  material,  such  as  was  pro- 
posed in  the  contract  in  question,  to  be  erected 
and  installed  by  engineers  and  contractors  other 
than  those  furnished  by  plaintiff. 

"(7)  The  court  finds  that  the  installing  and 
erecting  of  the  apparatus  in  controversy  in  the 
contract  relied  upon  by  plaintiff  was  not  an  es- 
sential requisite  to  the  sale  of  this  apparatus, 
or  an  essential  requisite  to  the  making  of  this 
contract;  and  plaintiff  failed  to  show  by  evi- 
dence that  this  apparatus  could  not  have  been 
installed  by  other  mechanics  or  engineers  than 
those  furnished  by  plaintiff. 

"Lew. 

"(1)  I,  therefore,  find  as  a  matter  of  law,  that 
the  said  plaintiff,  B.  F.  Sturtevant  Company, 
was  a  foreign  corporation  at  the  time  the  con- 
tract was  entered  into,  and  was  without  au- 
thority to  do  busuiess  within  the  state  of  Michi- 
gan. 

"(2)  I  find  that  this  contract  contemplates  the 
doing  of  intrastate  business,  and  not  inter- 
state commerce. 

"(3)  I  find  that  the  defendant,  Adolph  Leitelt 
Ironworks,  is  not  liable  to  the  said  plaintiff  up- 
on said  contract  sued  upon,  and  that  a  judgment 
of  no  cause  of  action  be  entered  in  favor  of 
said  defendant,  Adolph  Leitelt  Ironworks." 

Plaintiff  proposed  ameudments  to  the  find- 
inga  ot  both  fact  and  law,  which  were  re- 
fused, such  refusal  being  followed  by  appro- 
priate exceptions.  The  principal  and  con- 
trolling amendment  proposed  and  refused  is 
as  follows: 

"The  contract  between  the  plaintiff  and  the 
defendant  in  this  case  is  a  contract  which  relates 
solely  to  commerce  among  the  several  states  of 
the  United  States  and  is  within  the  exception 
described  in  section  S  of  Act  310  of  the  Public 
Acts  of  Michigan  for  the  year  1907  as  amended 
by  later  and  supplementary  acts." 

Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STBBBB, 
BROOKE,  and  FELLOWS,  JJ. 

Heniy  B.  Graves,  of  Detrcdt,  for  appellant. 
H.  Monroe  Dunham,  of  Orand  Rapids,  for 
appellee. 

BROOKE,  X  (after  stating  the  facts  as 
above).  The  question  Is  not  a  new  one  In 
this  state.  It  has  arisen  several  times  under 
contracts  containing  varying  provisions.  The 
latest  case  upon  the  subject  la  Power  Spe- 
cialty Oo.  V.  Michigan  Power  Oo.,  190  Mich. 
699,  157  N.  W.  408,  where  all  the  authori- 
ties are  collected  and  discussed.  That  the 
question  is  not  without  difficulty  Is  Indicated 
by  the  fact  that  both  parties  In  the  case  at 
bar  rely  upon  Power  Specialty  Co.  t.  Michi- 
gan Power  Co.,  supra.  Plaintiff's  counsel 
defines  his  position  as  follows: 

"We,  therefore,  contend  that  the  imdisputed 
testimony  discloses  that  the  engineers  who  drew 
the  specifications  expressly  inserted  a  clause  re- 
quiring the  manufacturer  to  install ;  that  such 
a  provision  is  customary,  because  only  those  spe- 
cially skilled  in  the  work  can  do  it  successfully  ; 
that  there  are  companies  who  make  a  specialty 
of  installing  such  systems,  but  none  shown  to 
be  in  Michigan ;  that  the  installation  was  only 
incidental  to  the  main  contract,  because  only 
costing  4.6  per  cent  thereof.  Such  facts  were 
most  relevant  to  the  issue,  and  should  have  been 
found." 


It  is  the  claim  of  plaintiff  that  the  testi- 
mony Introduced  on  Its  behalf  brings  this 
case  within  that  class  of  cases  recognised  in 
Browning  v.  City  of  Waycross,  233  U.  8.  16, 
34  Sup.  Ct  S78,  68  L.  Ed.  828,  where  a  pro- 
vision by  the  seller  to  install  is  essential  to  a 
sale  "because  of  some  Intrinsic  or  peculiar 
quality  or  Inherent  complexity  of  the  ar- 
ticle." 

It  is  tlie  claim  of  the  defendant  that  the 
testimony,  which  was  all  Introduced  by  the 
plaintiff,  shows  l^e  exact  converse  of  this 
proposition.  Upon  this  point  John  H.  Kassa. 
the  sales  engineer  of  ttae  plaintiff  who  made 
the  contract  In  controversy  here,  testified  as 
follows: 

"Q.  The  fact  was  you  both  tried  to  sell  to  the 
Leitelt  Ironworks  for  them  to  Install,  did  yon 
not?    A.  Yes. 

"The  Court:  What  is  the  answer?  A.  That 
is  correct.  Q.  And  the  Leitelt  Ironworks  did 
not  want  to  take  up  that  end  of  it?  A.  That  is 
true.  Q.  By  their  installing,  it  means  their  as- 
suming all  responsibility  of  the  men  and  any  in- 
juries that  might  develop  to  tlie  men,  etc.?  A. 
Yes,  sir.  Q.  Your  company,  if  ^ou  can  get  a 
local  concern  to  install,  you  desire  to  make  a 
sale  on  that  basis,  if  you  can,  do  you  not?  A. 
We  will  if  we  can.  Q.  And  if  you  can't  do  it 
that  way,  you  make  the  sale  the  other  way,  and 
your  company  install?   A.  Yes." 

Harry  W.  Paige,  western  manager  for 
plaintiff,  testified  In  part  aa  follows: 

"Q.  State  whether  or  not  in  this  particular 
apparatus  manufactured  by  the  B.  P.  Sturte- 
vant Company  there  is  anything  peculiar  that 
requires,  in  order  to  make  a  sale  of  it,  that  the 
B.  F.  Sturtevant  Company  should  erect  it.  A. 
There  is;  yes.  Q.  Bzplaln  to  us  in  a  general 
way  in  your  own  language,  what  that  is  and  why 
it  is.  A.  Well,  the  proper  operation  of  the  ap- 
paratus depends  upon  a  correct  installation  and 
alignment  This  is  a  special  class  of  appara- 
tus, and  in  this  particular  case  the  fan  and  the 
motor  were  being  connected  up  together  and 
would  have  to  be  in  alignment  for  correct  oper- 
ation. Usually  the  people  who  bid  on  this  class 
of  work  are  not  familiar  with  the  handling  and 
lining  up  of  such  apparatus,  and  the  manufac- 
turer is  required  to  at  least  furnish  a  superin- 
tendent and  in  most  cases  completely  install 
on  the  foundation  this  portion  of  the  apparatus. 
Q.  In  your  experience  in  making  sales  m  South- 
em  Michigan,  in  Grand  Rapids,  state  whether 
or  not  you  find  it  necessary  in  order  to  make  the 
sale  to  agree  to  install  it.  A.  We  do.  Q.  State 
whether  or  not  it  would  be  possible  for  a  per- 
son who  had  no  previona  experience  with  the 
Sturtevant  apparatus  to  install  it  correctly?  A. 
•Well,  it  is  barely  possible;  I  would  not  say  it 
was  impossible." 

On  cross-examination  ttae  esame  witness 
testified: 

"Q.  Isn't  it  a  fact,  Mr.  Paige,  that  very  often 
the  apparatus  of  the  Sturtevant  Company  is 
sold  and  delivered  to  the  purchaser  and  erect- 
ed by  him?  A.  Occasionally,  yes.  Q.  So  that 
there  is  no  special  ability  required  other  than 
good  mechanical  ability  and  good  electrical  abil- 
ity to  erect  this  ventilating  system,  is  there? 
A.  Yes;  I  would  say  there  was.  Q.  What  is 
it?  A.  Experience.  Q.  Mechanical  ability  is 
experience.  A  mechanic  that  has  had  ezi)eri- 
ence  in  this  sort  of  mechanical  work?  A.  Cer- 
tainly ;  any  meclianic  who  has  had  experience  in 
this  particular  sort  of  mechanical  work  can  erect 
it  Q.  One  who  has  put  in  ventilating  systems 
(Kf  other  companies  or  who  has  done  work  of 
that  nature  would  be  able  to  follow  the  drawings 
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and  pat  up  this  apparatna.  would  he  not?  A. 
U  he  had  been  competent  with  the  other  firm, 
yes.  Q.  In  other  words,  it  is  not  and  does  not 
require,  to  make  a  snccessful  job,  the  presence  of 
your  <2wn  mechanics  and  yodr  own  superintend- 
ent, does  it?  A.  I  oonid  not  answer  that  ques- 
tion without  quali^ng  it  Q.  People  and  cus- 
tomers do  buy  your  apparatus  and  erect  it  them- 
selves, do  they  not?  A.  Sometimps,  yes.  Q. 
And  so  far  as  you  know,  the  operation  of  that 
apparatus,  after  it  is  erected,  is  just  as  success- 
ful as  the  apparatus  erected  by  the  B.  P.  Sturte- 
vant  Company,  is  it  not?  A.  Not  always.  Q. 
Isn't  it  as  a  general  rule  as  successfully  oper- 
ated as  the  B.  F.  Sturtevant  apparatus  that  is 
put  up  by  their  own  men?  A.  No,  sir.  Q.  Did 
you  ever  have  any  apparatus  installed  by  the 
Sturtevant  Company  itself  that  did  not  operate 
properly?  A.  Yes,  sir.  Q.  That  has  also  oc- 
curred with  apparatus  installed  by  other  i)eople? 
A.  Yes,  sir.  Q.  So  that  the  rule  works  both 
ways,  doesn't  it?  A.  It  does.  Q.  Do  you  know 
of  any  other  apparatus,  ventilating  apparatus  of 
your  company,  that  has  been  installed  in  Grand 
Rapids  by  other  people  than  the  Sturtevant 
Company?  A.  Yes;  I  do.  Q.  Where?  A. 
Hotel  Pantlind.  Q.  Who  installed  that?  A. 
If  I  recollect,  Hanley-Casey  Mechanical  Equip- 
ment Company  installed  it." 

Artbnr  W.  Boylston,  an  engineer  connected 
with  the  Nearlng  ft  Henson  Company,  of 
Wilmette,  111.,  a  man  of  conBlderable  experi- 
ence In  the  installation  of  rentllatlng  appara- 
tus, testified: 

"Q.  State  whether  or  not  as  the  result  of  your 
experience  it  would  be  necessary  in  a  job  of  this 
size,  in  order  to  do  the  work  properly,  that  the 
apparatus  should  be  installed  by  some  person  or 
persons  who  are  fomiliar  with  installing  venti- 
lating apparatus.  A.  The  specific  apparatus 
called  for  in  these  specifications  most  certainly 
should  be  installed  by  some  one  who  had  had 
considerable  experience  with  the  installation  of 
similar  apparatus,  and  of  course  preferably  by 
the  same  manufacturer." 

On  cross-examination  he  gave  the  follow- 
ing  testimony: 

"Q.  Do  you  know  of  any  other  company  in- 
stalling apparatus  similar  to  that  installed  here, 
the  apparatus  manufactured  by  the  Sturtevant 
Company  by  any  other  concern?  A.  There  is 
the  Hanley-Casey  Company,  and  I  was  ideur 
tified  with  the  L.  H.  Prentiss  Company  of  Chi- 
cago. Q.  Have  they  installed  apparatus  similar 
to  this  Sturtevant  apparatus?    A.  Yes,  sir. 

"The  Court:  And  who  else?  By  similar  yon 
mean  Sturtevant  apparatus? 

"Mr.  Dunham:  I  mean  similar,  yes,  to  the 
Sturtevant  apparatus.  A.  Assuming  you  mean 
the  same  type? 

"The  Court:    Made  by  the  same  company. 

"Mr.  Dunham:  Made  by  the  same  company 
and  the  same  type:  A.  The  L.  H.  Prentiss  Com- 
pany of  Chicago ;  there  is  Kehm  Bros.  &  Co.  of 
Chicago.  Might  I  refresh  my  memory?  I  have 
a  list  of  the  contractors,  which  comprises  all  con- 
tractors of  heating  and  ventilating  apparatus  in 
Chicago.     Q.  Yes.     A.  Baker-Smith— 

"Mr.  Dunham:  Where  are  they?  A.  These 
are  aU  Chicago  contractors..  Davis  Construc- 
tion Company.  You  have  Hanley  &  Casey. 
And  General  Fire  Extinguisher  Company.  F. 
W.  liemb.  Phillips  &  Gadskow.  W.  A.  Pope. 
Ilomas  ft  Smith.  Do  you  want  some  more? 
•  •  •  Q.  Then  there  is  nothing  about  this 
particular  work  in  the  South  High  School,  in 
the  installation  of  it,  but  what  these  firms  that 


you  have  named,  and  some  of  the  others  yon 
know  of,  could  do  the  work;  they  could  do  the 
work?  A.  They  could  have  done  the.  work.  Q. 
And  from  yonr  experience,  so  far  as  that  u 
concerned,  any  concern  in  the  state  of  Michi- 
gan, Detroit,  or  Grand  Rapids,  equally  well 
versed  in  the  installation  of  that  kind  of  ap- 
paratus, could  also  install  it,  could  they  not? 
A.  Of  course  we  must  say  raually  well  equipped 
with  the  same  workings.  Q.  I  mean  any  con- 
tracting firm  who  has  done  that  kind  of  install- 
ing and  has  experience  in  that  kind  of  business, 
the  fact  that  they  live  in  Chicago  or  Michigan 
would  not  make  any  difference,  would  it?  A. 
If  the  workmen  were  of  the  same  ability  it  would 
not  make  any  difference  where  they  lived." 

Everett  S.  Wood,  head  of  plalntUTs  adjust- 
ment and  credit  department,  after  testl^ing 
that  in  order  to  effect  sales  of  their  appara- 
tus, of  the  Bice  and  complexity  of  the  apiiara- 
tus  In  controversy  In  this  case,  it  was  neces- 
sary that  the  plaintiff  company  should  either 
install  the  apparatus  themselves  or  superin- 
tend its  Installation,  said  upon  cross-exam- 
ination: 

"Q.  Then  would  yon  say  that  an  engineer 
technically  trained  and  a  mechanic  technically 
trained  with  reference  to  blowpipe  apparatus 
and  ventilating  apparatus  would  be  able  to  suc- 
cessfully install  any  of  this  ventilating  anpara- 
tus,  including  SturteVant?    A.  Yes,  indeed." 

[1]  From  all  the  testimony  contained  in 
the  record  we  have  reached  the  conclusion 
that  whUe  the  apparatus,  the  subject  of  the 
contract  in  this  case,  was  somewhat  compli- 
cated, It  had  no  such  "intrinsic  or  peculiar 
quality  <Nr  inherent  complexity"  as  made  It 
necessary  for  the  manufacturer  to  agree  to 
Install  In  order  to  effect  sales  generally;  in- 
deed, the  contrary  ai)pears  from  the  testi- 
mony of  plaintiff's  witnesses.  Many  persons 
named  by  those  witnesses  purchase  plaintiff's 
apparatus  and  Install  them  and  make  a  busi- 
ness of  installing  them.  The  fact  that  de- 
fendant did  not  show  affirmatively  that  there 
was  a  firm  or  individual  in  the  state  of  Mich- 
igan caimble  of  making  the  installation  (ap- 
parently relied  upon  by  plaintiff),  is,  we 
think,  of  no  consequence.  The  record  does 
show  that  the  apparatus  of  the  American 
Blower  Company  was  installed  in  plada  of 
that  which  the  plaintiff  contracted  to  Itself 
Install.  The  record  further  shows  that  It  Is 
the  claim  of  plaintiff  that  its  apparatus  is 
"equal  to"  the  apparatus  of  the  American 
Blower  Company. 

[t]  Upon  a  conrtderatlon  of  the  whole  rec- 
ord we  conclude  that  the  sale  of  plalntifTs 
apparatus  did  not  depend  upon  its  agreement 
to  Install  because  of  any  "intrinsic  or  pe- 
culiar quality  or  inherent  complexity,"  and 
that  therefore  the  contract  was  not  within 
the  exception  described  in  section  8  of  Act 
310,  P.  A.  1907,  as  amended  W  later  and  sup- 
plementary acts. 

The  Judgment  is  affirmed. 


Digitized  by 


Google 


16 


163  NORTHWESTERN  REPOETBB 


(MlCb. 


WEXFORD  TP.  V.  SEEI/BX  et  al.    (No.  108.) 
(Supreme  Oourt  of  Michigan.     May  31,  1917.) 

1.  Banks  and  Banking  <t=»227(3)— Ratifi- 
CAmoN  OF  SuRBir  Bond— StJFFicntNOT  <»• 

BVIDENCE. 

Evidence  that  defendant  bank's  assistant 
cashier  signed  a  townslup  treasurer's  official 
bond  upon  understanding  that  certain  deposits 
would  be  made  in  the  bank,  and  so  informed 
one  of  the  bank's  partners  who  raisod  no  objec- 
tion but  continued  to  receive  the  deposits,  sus- 
tains a  finding  that  such  partner  ratified  the 
contract, 

2.  Pabtnebbhip  €=>128— Refbebentation  of 

PlEM   BT  PABTNEB. 

One  partner  can  bind  the  other  only  by 
contracts  within  the  partnership's  scope. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  g  193.] 

8.  Banks  and  Banking  ®s309  —  Scofb  of 

Pabtnership. 
Becoming  a  surety  on  a  township  treas- 
nrer's  official  bond  is  within  the  scope  of  a  bank- 
ing partnership's  business,  and  one  partner's 
ratification  of  such  a  suretyship  contract  binds 
the  other. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g°23d.] 

4.  Banks   and    Banking^  ®=999  —   Stjbett 

Bond— Validitt. 
A  banking  partnership's  agreement  to  act 
as  surety  on   a   township  treasurer's  bond  in 
return  for  certain  township  funds  being  deposit- 
ed with  it  is  valid. 

[Bid.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  236.] 

Error  to  Circuit  Court,  Wexford  County; 
Fred  S.  Lamb,  Judge. 

Action  by  the  Township  of  Wexford 
against  John  Seeley  and  others.  Judgment 
for  plaintiff,  and  defendants  David  W. 
Walker  and  Fred  R.  Walker  bring  error.  Af- 
firmed. 

Defendant  Seeley  was  treasurer  of  plain- 
tiff township,  beginning  his  term  in  April, 
1915.  This  action  Is  upon  his  official  bond 
to  recover  a  shortage  of  12,637.61,  which  he 
was  unable  to  produce  at  the  time  of  his 
settlement  with  the  township  board  In  the 
spring  of  1916,  due  to  the  failure  of  the 
Wexford  Bank.  Defendants  David  W.  Walk- 
er and  Fred  R.  Walker,  who  are  partners 
conducting  a  banking  business,  imder  the 
name  of  the  Buckley  Bank,  alone  dispute  lia- 
bility. David  W.  Walker  Is  the  active  mem- 
ber, of  this  partnership  and  has  the  entire 
management  of  the  business.  They  have  in 
their  employ  In  the  bank  Mr.  J.  Warren 
Brown,  who  has  the  title  of  assistant  cash- 
ier, and  who  married  the  foster  daughter  of 
David  W.  Walker,  The  bond  sued  upon  was 
signed  In  the  firm  name  by  Mr.  Brown  as 
assistant  cashier  during  David's  absence  In 
California,  under  an  arrangement  that  the 
township  treasurer  should  deposit  a  portion 
of  the  township's  funds  with  the  partnership, 
the  funds  to  be  deposited  as  evenly  as  pos- 
sible with  the  three  partner^ips  operating 
private  banks,  and  who  are  sureties  on  the 


treasurer's  bond  and  are  defendants  here; 
Mr.  Brown  wrote  David  W.  Walker  of  his 
action  in  signing  the  bond  and  the  arrange- 
ment made  with  reference  to  the  depqsit  of 
funds  and  upon  David's  return  told  him 
again  about  it  As  the  point  Is  made  that  the 
findings  of  fact  are  not  supported  by  the  tes- 
timony, we  quote  from  the  record. 

Defendant  Seeley  was  called  as  an  adverse 
witness  by  the  plaintiff,  and  among  other 
things  testtfled : 

"Q.  Did  you  have  any  talk  with  Mr.  Brown, 
at  that  time,  in  regard  to  deposits  in  the  Buck- 
ley Bank?  A.  Tes,  he  said  he  expected  a  siiare 
of  them,  and  I  agreed  to  give  him  a  portion  of 
the  bond,  or  the  money,  an  equal  share  as  near 
as  I  could.  Q.  Well,  what  did  you  do  as  a 
matter  of  fact?  A.  Well,  I  deposited  the  mon- 
ey in  his  bank  and  also  in  Mr.  Orimmins'  Bank, 
just  as  I  agreed  to,  just  as  evenly  as  I  could. 
*  •  *  Q.  This  money  wliiph  you  deposited 
there,  I  suppose  was  deposited  along  from  time 
to  time  during  the  year?  A.  Yee,  sir.  Q.  Did 
you  do  any  business  along  that  line  with  Mr. 
Walker  himself?     A,  Yos,  sir." 

J.  Warren  Brown  was  called  as  an  ad- 
verse witness  by  the  plaintiff,  and  testified, 
in  part,  as  follows: 

"Q.  Tou  had  some  talk  with  him  (Seeley) 
about  the  matter  of  deposits  in  your  bank  at 
that  time,  didn't  you?  A.  Yes.  Q.  At  the  time 
that  you  signed  the  bond?  A.  Yes.  Q.  What 
was  ttie  talk?  A.  Well;  that  he  would  deposit 
a  portion  of  the  taxes  m  our  bank.  Q.  Well, 
the  talk  or  the  understanding  was,  wasn't  it, 
that  the  money  of  the  township  was  to  be  de- 
posited in  those  three  banks?  A.  Yes,  sir.  Q. 
As  nearly  evenly  as  possible?  Was  that  the 
talk  and  understanding?  A.  I  don't  remember 
about  that  part  Q.  Well,  that  is  the  reason 
you  signed  the  bond,  wasn't  it?  A.  Yes,  sir; 
it  was.  Q.  And  your  bank  did  receive  deposits? 
A.  Yes,  sir.  Q.  From  that  time  on  until  the 
ond  of  the  year?  A.  Yes.  Q.  That  is,  till  the 
next  April,  the  expiration  of  the  treasurer'* 
term  of  office?  A.  Yes,  sir.  Q.  When  did  you 
report  this  arrangement  to  Mr.  Walker?  A.  I 
think  I  wrote  to  him  about  it  soon  after  I 
signed  it  ♦  •  *  Q.  And  you  know,  and 
you  told  Mr.  Walker,  didn't  vou,  that  those  de- 
posits were  to  be  made  there  as  a  part  of  the 
arrangement  in  connection  with  this  bond?  A. 
I  never  stated  it  in  that  way.  Q.  Well,  may- 
be I  haven't  stated  it  exactly  correctly,  but  that 
is  the  effect?  A.  We  received  the  deposits; 
yes,  sir.  Q.  Well,  now  it  is  a  fact,  isn't  it,  and 
you  have  already  sworn  it  was,  that  that  was 
the  arrangement  at  the  time  you  signed  the 
bond,  and  that  that  was  one  of  the  reasons  why 
you  signed  it?  A,  Yes,  sir.  Q.  And  you  told 
Mr.  Walker  that  didn't  you?     A.  Yes,  sir." 

Township  money  was  deposited  with  the 
copartnership  from  time  to  time  during  the 
year,  on  occasions,  the  money  being  accepted 
for  deposit  by  David  W.  Walker  personally. 
While  he  stated  Jo  Brown,  and  might  have 
stated  to  others,  that  he  did  not  think  he 
or  the  partnership  was  bound  on  the  bond, 
he  made  no  such  claim  to  any  member  of 
the  township  board  and  gave  them  no  notice 
that  the  arrangement  made  between  Brown 
and  Seeley  was  not  satisfactory  to  Mm  and 
the  firm. 

The  case  was  tried  without  a  Jury  before 
Judge  Lamb,  who  filed  findings  of  fact  and 
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conclusions  of  lav.  The  following  appears 
In  the  findings  of  fact: 

"The  bond  was  executed  by  the  Budcley  Bank 
on  condition  tliat  a  portion  of  the  funds  coming 
into  the  hands  of  the  township  treasurer  woula 
be  deposited  in  said  Budcley  Bank.  This  was 
called  to  the  attention  of  Mr.  David  W.  Walker, 
on  his  return  from  the  West  The  township 
treasurer  did  deposit  a  portion  of  the  fnn<& 
coming  into  his  hands  as  township  treasurer 
in  the  Bucldey  Bank,  and  the  said  David  W. 
Walker  as  cashier  thereof  took  in  some  portion 
of  the  said  deposit  in  person.     •     *     • 

"The  cashier  and  active  copartner  in  the 
Buckley  Bank,  Mr.  David  W.  Walker,  after 
full  knowledge  of  all  the  material  facts,  con- 
tinued to  receive  the  deposits  from  the  town- 
ship treasurer  and  to  accept  the  benefits  there- 
of, took  no  steps  to  disaffirm  the  contract,  save 
no  notice  to  tho  township  board  of  WeMord 
townriiip  nor  to  any  of  its  members  that  the 
Buckley  Bank  did  not  consider  itself  liable  on 
said  bond.  In  view  of  these  conditions  and 
circumstances,  the  contract  must,  as  a  matter 
of  fact,  be  held  to  have  been  impliedly  ratified 
by  David  W.  Walker  for  the  Buckley  Bank." 

Judgment  passed  against  all  the  defend- 
ants, and  David  W.  Walker  and  Fred  B. 
Walker  bring  the  case  here. 

Argued  befiore  KtJHN,  C.  J.,  and  STONE, 
OSTRANDEB,  BIRD,  MOOBE,  STEEBE, 
BBCK>KE,  and  FELI/OWS,  JJ. 

Covell  &  Cross,  of  Traverse  City,  for  ap- 
pellants David  W.  Walker  and  Fred  R.  Walk- 
er. William  H.  Tearnd,  of  Ga'dlllac,  for  de- 
fendant Bank  of  Meslck.  Fred  C.  Wetmore, 
of  Cadillac,  for  appellee. 

FELLOWS,  J.  (after  stating  the  facts  as 
abore).  [1]  The  findings  of  fact  are  abun- 
dantly BUK[)orted  by  the  testimony.  The 
treasurer,  Mr.  Seeley,  and  assistant  cashier, 
Mr.  Brown,  agree  In  their  testimony  as  to 
the  making  of  the  arrangement  whereby,  In 
consideration  of  the  signing  of  the  bond  sued 
upon,  a  portion  of  the  township  funds  were 
to  be  deposited  with  the  Buckley  Bank.  The 
two  other  banks  had  already  signed  the  bond 
when  it  was  presented  to  Mr.  Brown;  his 
principal  was  in  California;  and  it  was  ap- 
parent to  him,  as  appears  by  his  testimony, 
that  unless  he  signed  the  bond  for  the  imrt- 
nershlp  the  Buckley  Bank  would  get  none  of 
the  township's  funds.  He  had  been  given  no 
authority  to  sign  bonds  for  the  partnership; 
indeed,  the  testimony  would  indicate  that 
his  authority  to  act  for  the  partnership  was 
very  limited.  Nevertheless,  be  signed  this 
bond;  lie  did  not  thereby  bind  the  i>artner- 
ship,  unless  his  acts  were  subsequently  rat- 
ified. He  was  an  adverse  witness  called  by 
the  plaintiff,  and  it  was  only  under  pres- 
sure that  be  gave  some  of  the  testimooy 
above  set  forth.  Under  the  circumstances, 
the  trial  court  was  fully  Justified  In  finding 
that  tbe  arrangements  between  Seeley  and 
Brown  were  made,  and  that  David  W.  Walk- 
er was  made  cognizant  of  the  facts  immedi- 
ately on  his  return.  Mr.  Walker  had  not 
authorized  the  signing  of  this  bond;  nei- 
ther be  nor  the  partnership  was  then  bound 
by  the  arrangement  made  by  Brown;  he 
168M.W.-2 


could  decline  to  carry  It  ont,  and  no  action 
could  be  maintained  against  him,  or  the  part- 
nership. But  he  could  not  take  the  fruits 
of  the  contract,  its  benefits  and  not  be  bound 
by  its  terras.  If  he  appropriated  the  contract 
and  ratified  it,  it  was  the  same  as  though  he 
had  authorized  it  in  the  first  instance.  Did 
he  impliedly  ratify  this  contract  as  found 
by  the  court?    We  think  he  did. 

"Ratification  takes  place  wbm  one  person 
adopts  a  contract  made  for  him,  or  in  his  name, 
which  is  not  binding  on  him  because  the  one 
who  made  it  was  not  duly  authorized  to  do  so. 
Ratification  is  a  question  of  fact;  and,  in  the 
great  majority  of  instances,  turns  on  the  con- 
duct of  ute  principal  in  relation  to  the  alleged 
contract  or  the  subject  of  it,  from  which  his 
purpose  and  intention  thereabout  may  be  reason- 
ably inferred.  Story,  Ag.  §§  253-260.  And, 
generally,  deliberate  and  repeated  acts  of  the 
principal,  with  a  knowledge  of  the  facts,  that 
are  consistent  with  an  intention  to  adopt  the 
contract,  or  inconsistent  with  a  contrary  in- 
tention, are  sufficient  evidence  of  ratifica- 
tion." Oregon  By.  Co.  ▼.  Oregon  Ry.  &  Nav. 
Oo.  (C.  O.)  28  BVa.  B05. 

Mr.  Walker  personally  continued  to  receive 
deposits  with  full  knowledge  of  the  contract 
under  which  they  were  made,  knowing  fall 
well  that  the  township  relied  upon  the  bond 
signed  in  the  name  of  the  Buddey  Bank. 
For  the  period  covered  by  the  bond — the  term 
of  tlie  treasurer — the  Buckley  Bank  had  the 
fkmds  of  the  township  deposited  there  pur- 
suant to  the  contract  made  with  Brown  in 
Walker's  absence,  but  communicated  to  him 
immediately  on  his  return  about  May  1st. 
No  claim  was  ever  made  by  Walkerj  or  any 
one  in  his  beltalf  to  the  obligee,  that  tbe  bond 
was  Invalid,  no  (dalm  that  .he  and  the  co- 
partnership were  not  bound  by  its  terms. 
Every  act  of  Walker's  was  consistent  with 
ratification,  no  act  of  his  was  inconsistent 
with  ratification;  every  act  of  his  was  in- 
consistent with  repudlatl(»k  of  the  contract, 
no  act  of  his  was  consistent  with  its  repudia- 
tion. The  court  below  correctly  found  that 
he  had  impliedly  ratified  the  contract  We 
must  therefore  determine  the  case  as  If 'David 
W.  Walker  had  actually  signed  the  partner- 
ship name  to  the  bond  in  question. 

[2-4]  Is  the  partnership  bound?  Fred  R. 
Walker  took  no  part  In  the  management  of 
the  bank ;  that  was  left  entirely  with  David 
W.  There  is  no  testimony  that  Fred  R.  au- 
thorized or  had  any  knowledge  of  this  trans- 
action. IBla  liability  in  this  action  must  de- 
poid  on  whether  be  is  responsible  for  the  ac- 
tion of  David  W.  The  rule  Is  too  well  es- 
tablished to  need  citation  of  authorities  that 
one  partner  cannot  bind  his  copartner  by 
any  contract  without  the  scope  of  tbe  partner- 
ship, that  each  partner  is  tlie  agent  for  bis 
oopartners  in  the  transaction  of  the  busineas 
of  tbe  copartnership,  but  not  as  to  matters 
foreign  to  such  tmslness.  Was  this  transac- 
tion within  the  scope  of  tbe  partnership  busi- 
ness? Tbe  business  of  the  copartnership  was 
banking;  the  purpose  of  this  contract,  the 
obtaining  of  a  deposit  of  puUic  funds  with 
this  oopartnershlpb  .  There  was  nothing  U- 
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legal  aboat  fbe  contract,  nothing  that  contra- 
vened the  public  policy  of  the  state.  On  the 
contrary,  the  public  policy  of  the  state  con- 
templates the  giving  of  bonds  by  banks  to  se- 
cure the  deposits  of  public  funds.  Section 
1408,  Howell's  Anno.  Sts.  (2d  Ed.),  which  pro- 
vides for  deposit  of  township  funds  in  banks 
and  the  giving  of  bonds  to  secure  such  de- 
posits ;  section  9912,  Howell's  Anno.  Sts.  (2d 
Ed.),  whidi  makes  similar  provisions  with 
reference  to  the  deposit  of  school  funds ;  sec- 
tions 1049-1057,  HoweU's  Anno.  Sts.  (2d  Ed.), 
which  provides  for  the  deposit  of  county 
funds  in  banks,  the  giving  of  bonds  to  se- 
cure such  deposits,  requires  competitive  bid- 
ding for  the  deposit,  and  is  made  applicable 
to  "any  Institution  doing  a  banking  business, 
whether  incorporated  or  not,"  section  808, 
Howell's  Anno.  Sts.  (2d  EM.),  requiring  bonds 
of  banks  for  state  funds  deposited  with  them. 

All  of  this  legislation  indicates  the  policy 
of  the  state  that  public  funds  shall  be  de- 
posited in  banks,  and  recognizes  the  giving  of 
bonds  by  banks  to  secure  such  deposits,  as  a 
proper  incident  to  the  banking  business. 
With  what  force  can  It  be  urged  that  obtain- 
ing the  deposit  of  public  money  with  a  bank- 
ing copartnership  and  signing  a  bond  to  in- 
sure its  safe  return  is  foreign  to  the  banking 
business?  A  deposit  of  public  money  is  a 
desirable  one  for  any  banking  institution; 
it  ia  usually  larger  in  amount  than  private 
deposits  and  continues  through  the  year.  In 
the  instant  case,  it  bore  no  Interest;  what- 
ever benefit  there  was  from  the  deposit  was  a 
benefit  to  the  copartnership.  The  contract 
was  as  clearly  within  the  scope  of  the  busi- 
ness as  would  (e  a  contract  to  pay  interest 
to  secure  the  deposit,  or  to  pay  for  advertis- 
ing In  the  village  paper  to  secure  the  same 
results.  The  wmtract  was  witliin  the  scope 
of  the  banking  business,  and  the  copartner- 
ship was  bound  by  it. 

We  have  examined  the  other  assignments 
of  error  and  find  them  without  force. 

The  Judgment  is  affirmed,  with  costs  to 
plaintiff. 


AMERICAN  STEEL  &  WIRE  CO.  v.  DED- 
RICK  et  bL    (No.  99.) 

(Supreme  Court  of  Michigan.    Jnne  1, 1917.) 

1.  (Chattel  Mobtoaoes  «=»34— Bill  of  Sale. 

A  so-called  bill  of  sale,  reciting  the  maker's 
release  from  so  much  of  his  indebtedness  as  the 
goods  might  sell  for,  AeU  a  chattel  mortgage, 
and  not  a  sale,  subject  to  the  Bulk  Sales  Law 
(Pub.  Acts  1905,  No.  223),  where  possession  was 
not  taken  when  the  instrument  was  executed, 
and  the  instrument  was  later  foreclosed  as  a 
chattel  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  Si  24,  38.] 

2.  APPEAL  AND    ERBOB  «=S>879— REVIEW. 

A  garnishee  defendant,  who  did  not  appeal, 
cannot  have  the  judgment  against  him  reviewed. 
[Ed.  Note. — For  other  cases,  see  AppeeU  and 
Error,  Cent.  Dig.  {g  3681-3583.] 


Error  to  Clrcolt  Court,  Cass  County;  Lu 
Burget  Des  Voignes,  Judge. 

Action  by  the  American  Steel  &  Wire  Com- 
pany against  Fred  Dedrick,  in  whldi  Jcttn 
Dedrick  became  garnishee.  From  the  Judg- 
ment, plaintifF  brings  error.     Affirmed. 

Argued  before  KDHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOOBB,  STEEBE, 
BROOKE,  and  FELLOWS,  JJ. 

Walter  C.  Jones,  of  MarceUns,  for  anitel- 
lant    Otis  Huff,  of  MarceUns,  for  appellees. 

KUHN,  C.  J.  On  September  15,  1916,  the 
plaintiff  recovered  a  Judgment  against  the 
principal  defendant  in  the  sum  of  $396.64 
damages  and  $30.05  costs.  On  January  26, 
1916,  plaintiff  ffied  an  affidavit  of  garnish- 
ment, claiming  the  amount  of  its  Judgment 
and  costs,  with  interest,  as  due  to  it,  and 
alleged  that  John  Dedrick,  the  garnishee  de- 
fendant, had  taken  the  stock  of  goods  of  the 
principal  defendant  without  complying  with 
Act  223  of  the  Public  Acts  of  1905,  known  as 
the  "Sales  in  Bulk  Law."  The  garnishee  de- 
fendant filed  a  written  disclosure,  claiming 
that  he  had  no  money  or  effects  in  his  pos- 
session belonging  to  the  principal  defendant. 
It  appears  that  Fred  Dedrick  was  In  the 
hardware  business  in  Marcellus  some  time 
during  the  year  1914,  and  that  about  that 
time  he  secured  from  his  father,  the  gar- 
nishee defendant,  the  sum  of.  $1,450;  that 
he  became  involved  later  on  in  some  financial 
trouble  by  reason  of  an  official  position  which 
he  held,  and  it  became  necessary  for  him  to 
raise  some  more  money,  and  his  father  gave 
him  $2,600.  At  that  time,  on  or  about  the 
3d  of  June,  1914,  the  loan  was  secured  by 
a  bill  of  sale,  which  on  the  same  date  was 
recorded  in  the  office  of  the  township  clerk. 
Fred  Dedridv  remained  in  possession  of  the 
stock  and  went  on  with  the  business  until  the 
garnishee  defendant  foreclosed  the  bill  of 
sale  in  October,  1915.  The  stock  was  taken 
by  a  deputy  sheriff  and  sold  on  October 
12th  at  public  sale  to  the  garnishee  defend- 
ant for  the  sum  of  $3,500. 

The  real  question  whidi  Is  here  presented 
Is  whether  the  bill  of  sale  given  by  the  prin- 
cipal defendant  to  the  garnishee  defendant 
and  the  transfer  of  the  property  coveted  by 
it,  constituted  a  violation  of  the  so-called 
"Sales  in  Bulk  Law."  The  bill  of  sale  In 
question  contained  among  Its  provisions  the 
following: 

"In  consideration  of  the  sale  and  delivery  of 
the  above-described  personal  property,  said  sec- 
ond party  hereby  agrees  to  allow  said  first  party, 
as  a  credit  on  his  indebtedness  to  the  second 
party,  a  sum  equal  to  the  amount  realized  from 
the  sale  of  said  personal  property  by  said  sec- 
ond party,  less  the  necessary  expenses  of  taking, 
caring  for,  keeping,  and  selling  the  same.  It  is 
agreed  that  the  indebtedness  of  the  party  of  the 
first  part  to  said  John  Dedrick  is  as  represented 
by  one  promissory  note,  to  wit,  one  note  of  $2,- 
600,  dated  March  26,  1914,  dae  March  26,  1915, 
upon  which  said  note  tliere  is  unpaid  and  owing 
by  the  party  of  the  first  part  to  tae  party  of  the 
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second  part,  at  tlie  date  hereof,  the  sum  of 
$2,600,  whicn  aald  aam,  lets  the  net  amount  real- 
ized by  sale  of  property,  as  herein  provided,  said 
first  party  hereby  afrees  to  pay.  Any  excess  of 
collateral  npon  this  note  shall  be  applicable  to 
any  other  note  or  daim  held  by  said  second  par- 
ty atainst  the  anderaisned." 

[1]  While  It  Is  Inartificial  In  oonstruction, 
a  reading  of  this  instrument  la  convlnctng 
that  It  was  given  aa  security,  and  was  in- 
tended as  a  chattel  mortgage,  and  was  so 
construed  by  all  the  parties  in  interest  Pos- 
session of  the  stock  was  not  taken  at  the 
time  the  bill  of  sale  was  given,  and  the  prin- 
cipal defendant  remained  In  possession  and 
conducted  the  business  for  upward  of  16 
months  after  that  time.  Although  no  i)ower 
of  sale  was  given  In  the  instrument  Itself, 
an  attempt  was  made  to  foreclose  It  as  a 
diattel  mortgage,  and  the  property  was  sold 
at  pnbllc  auction.  Having  been  treated  as 
a  chattel  mortgage.  It  should  be  now  so  con- 
strued. Cooper  v.  Brock,  41  Mich.  488,  2 
N.  W.  660.  In  Hannah  &  Hogg  v.  Hlchter 
Brewing  Co.,  149  Mlcb.  220,  112  N.  W.  713, 
12  U  B.  A.  (N.  S.)  178,  119  Am.  St  Bep. 
674,  12  Ann.  Cas.  344,  this  court  held  that 
the  giving  of  a  chattel  mortgage  Is  not  a 
sale,  transfer,  or  assignment  in  bulk  within 
the  meaning  of  the  "Sales  in  Balk  Law." 
Being  of  the  opinion  that  this  bUl  of  sale 
should  be  treated  as  a  chattel  mortgage.  It 
follows  that  the  giving  of  It  did  not  bring 
the  transaction  within  the  provisions  of  said 
law. 

[2]  nte  trial  Jndge,  upon  a  computation 
whldi  be  made  of  the  state  of  account  be- 
tween the  parties,  found  that  the  garnishee 
deftodant  had  Is  his  possession  the  snm 
of  1250,  that  he  was  liable  for,  and  a  jadg- 
ment  was  entered  In  favor  ot  the  plaintiff 
and  against  the  garnishee  defendant  in  that 
sum.  Complaint  Is  made  by  counsel  for  the 
garnishee  defendant  as  to  this  action  of  the 
trial  court;  but  he  not  having  appealed,  no 
rdlef  can  be  given  him  here. 

"Tbe  Judgment  of  the  trial  court  must 
therefore  be,  and  Is  hereby,  affirmed. 


PEOPIiB  ▼.  EATON.    (No.  1j81.) 
(Snpreme  Court  of  Michigan.    June  1,  1917.) 

1.  HoKiciDB  «=>399— AfpeaI/— HABioxas  Bi- 

BOB— Eixci.usioN  or  Evidence. 
Where,  on  a  trial  for  manslaughter,  it  was 
the  contention  of  the  i>roeecution  that  defend- 
ant's ill  treatment  of  his  child  was  responsible 
for  her  death,  and  his  mother  testified  fully  as 
to  the  condition  of  the  child  some  six  or  seven 
years  before,  and  stated  that  at  that  time  she 
was  not  very  strong,  had  a  great  deal  of  trouble 
with  her  stomadi,  and  vomited  often,  the  exclu- 
aion  of  a  question  as  to  what  it  was  she  had 
eaten  that  would  make  her  sick  could  not  have 
prejudiced  defendant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  714.] 


2.  HomOIDR     9=»S88(4)— ATPBAL— HAB1CI.E8S 

Ebbob — Cube. 
The  admission  of  testimony  that  a  witness 
heard  the  cries  of  a  child  being  whipped  in  de- 
fendant's home,  objected  to  because  defendant 
was  not  connected  therewith,  was  not  error, 
where  the  court,  having  previously  stated  that 
he  would  strike  It  out  unless  it  was  connected 
with  defendant  stated  at  its  conclusion  that 
there  were  some  parts  of  the  testimony  with  ref- 
erence to  what  the  mother  did  that  was  entirely 
immaterial,  that  the  claim  was  made  that  de- 
fendant by  his  cruel  conduct  and  neglect  was  re- 
sponsible for  the  child's  death,  and  that  it  would 
be  idle  to  charge  him  with  acts  committed  by 
somebody  else. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  712.] 

3.  CbIminai.  Law  <8=»489— Homoira  «33884 
— Cross- BJxAMiifATioN  of  Expebts  —  Habu- 

lEBS  EBBOB. 

Where  a  doctor  who  offered  himself  as  an 
expert  witness  testified  that  the  child  did  not 
have  pyemia,  full  scope  should  have  been  giv- 
en defendant's  counsel  to  test  the  accuracy  of  his 
knowledge  and  diagnosis,  and  the  exclusion  of  a 
question  asked  him  as  to  how  pyemia  manifested 
itself  was  an  improper  limitation  of  the  cross- 
examination  of  such  witness,  but  where  it  did 
not  affirmatively  appear  that  this  resulted  in  a 
miscarriage  of  justice,  the  conviction  would  not 
be  reversed. 

[Ed.  Note.— BV)r  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1078;  Homicide,  Cent  Dig.  t 

Error  to  Recorder's  Court  of  Detroit; 
William  F.  CcmnoUy,  Recorder. 

Arthur  B.  Eaton  was  convicted  of  man- 
slaughter, and  he  brings  error.    Affirmed. 

Argued  before  KUIIN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERB, 
and  BROOKE,  JJ. 

Thomas  Dalton,  of  Detroit,  for  aiwellant. 
Charles  H.  JasnowsU,  Pros.  Atty.,  and  Har- 
ry B.  Keldan,  Asst  Pros.  Atty.,  both  of  De- 
troit and  Alexander  J.  Groesbeck,  At^. 
Gen.,  for  the  People. 

KTJHN,  O.  X  Respondent  was  convicted 
under  an  Information  containing  three  counts 
charging  blm  and  his  second  wife,  Lottie  C 
Eaton,  with  the  crime  of  manslaughter.  The 
defendant  was  born  In  Plainwell,  Mich.,  and 
prior  to  his  removal  with  bis  family  to  De- 
troit he  had  resided  there,  at  Onaway  and 
Hiree  Rivers.  He  had  been  married  twice, 
and  had  two  children,  Ethel  and  Sylvia,  by 
his  first  wife,  who  died  In  1908.  He  was 
married  the  second  time  In  August,  1912,  and 
came  to  Detroit  to  make  his  home  in  the 
spring  of  1913.  He  lived  on  Perry  street  for 
a  time,  and  In  January,  1914,  he  moved  to 
895  Fisher  avmiue,  where  he  resided  at  the 
time  this  complaint  was  made  against  him. 
It  was  the  claim  of  the  people  that  because 
of  malnutrition  and  a  course  of  lUtreatment 
the  child  Ethel  was  reduced  to  such  a  weak 
physical  condition  that  in  January,  1915,  at 
the  request  of  the  Children's  Aid  Society, 
she  was  sent  to  Harper  Hospital.  Dr.  Rot^ 
ert  Moehllg,  the  house  physician  of  the  hos- 
pital, who  made  a  physical  examination  of 
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bar  the  day  after  she  was  admitted*  testlfled 
as  to  her  condition  as  follows: 
'"She  was  in  an  extremely  emaciated  condition, 
with  the  akin  drawn  over  her  bones,  with  no 
subcntaneoua  fat.  There  were  about  three  or 
four  abscesses  on  her  head.  Her  hair  was  very 
scanty,  and  there  was  a  sore  on  the  left  ear. 
On  the  inside  the  right  eye  was  discolored,  red. 
The  right  eyelid  was  black  and  blue.  The  nose 
was  bleeding.  The  two  central  upper  teeth 
were  broken  off.  She  had  a  bruise  on  her  neck 
on  the  right  side.  She  had  an  abscess  on  her 
right  and  left  shoulder  and  between  the  two 
scapulas.  She  had  'subcutaneous  hemorrhages 
from  the  ensiform  cartilage.  She  had  as  abscess 
on  both  hips.  Her  left  arm  was  practically  one 
abscess,  and  the  index  finger  of  the  left  hand 
was  Infected ;  she  had  an  abscess  on  her  right 
elbow,  and  there  were  two  wounds  on  the  in- 
terior surface  of  the  tibia  about  six  inches  long. 
When  she  would  cry  out  with  pain,  the  skin  of 
the  face  would  go  in  folds,  because  there  was  no 
subcutaneous  fat  B7  extremely  emaciated  I 
mean  that  the  nutrition  was  very  poor;  that 
she  had  no  fat  at  all,  practically  no  fat  These 
marks  on  her  legs  were  caused,  I  should  judge, 
by  a  sharp  instrument  They  were  cuts.  By 
subcutaneous  hemorrhages  I  mean  beneath  the 
skin.  The  abscesses  I  have  described  might  have 
been  caused  by  lying  on  a  hard  object,  like  a 
floor  or  bath  tub.  She  remained  in  the  hospital 
from  January  the  8th  until  February  the  2Sth. 
She  was  under  my  observation  all  of  that  time. 
There  was  a  record  kept  of  her  condition  every 
day  by  the  nurses.  Q.  What  was  the  matter 
with  the  girl?  A.  Malnutrition,  starvation,  that 
was  the  primary  cause.  There  was  an  examina- 
tion made  of  her  blood  by  the  Wasserman  test. 
She  was  examined  by  myself.  Dr.  Haas,  and  Dr. 
Frennd,  and  we  pronounced  her  nontnbercular." 

She  died  on  February  28th,  and  an  autop- 
sy was  performed  by  Dr.  Albert  Frendx,  the 
county  physldan,  who  testified  with  refet^ 
ence  thereto  as  follows: 

"I  determined  the  cause  of  death  to  be  from 
malnutrition.  Malnutrition  is  due  to  insuffi- 
cient assimilation  and  nutrition.  The  symptoms 
of  malnutrition  are  loss  of  weight,  anemia,  ex- 
treme weakness  and  exhaustion.  All  these  exist- 
ed in  this  case.  The  appearance  of  the  body  was 
markedly  emaciated.  It  was  in  a  wasted  condi- 
tion with  the  skin  pale,  the  skin  drawn  tightly 
over  the  bones,  the  ribs  were  easily  seen.  I 
would  say  that  was  from  insufficient  nourish- 
ment The  cheek  bones  were  very  prominent, 
due  to  lack  of  fat.  The  eyes  were  sunken.  The 
size  of  the  organs  was  below  normal.  I  found 
no  evidence  of  disease  other  than  malnutrition  or 
insufficient  feeding.  The  mucous  membranes  had 
practically  no  color.  In  making  a  post  mortem 
examiu(itiou  the  body  is  opened,  and  all  of  the 
organs  are  gone  over  very  carefully  before  they 
are  taken  out  and  examined  separately.  The 
post  mortem  agreed  with  the  d^gnosis  at  the 
hospital." 

[1]  The  assignments  of  error  relate  entire- 
ly to  the  rulings  of  the  court  on  the  admis- 
sion and  rejection  of  evidence.  While  the 
witness  Abigail  Eaton,  the  mother  of  the  de- 
fendant, was  upon  the  stand  she  was  inter- 
rogated concerning  the  condition  of  the  child 
while  she  was  living  with  her  Immediately 
after  the  death  of  the  defendant's  first  wife, 
and  stated  that  at  the  time  she  was  not  a 
very  strong  child  and  liad  a  great  deal  of 
trouble  with  her  stomach  and  vomited  often. 
The  question  was  thereupon  asked,  "What 
was  It  she  had  eaten  that  would  malce  her 


8ick7'  and  the  answer  was  excluded.  We 
are  not  of  the  opinion  that  the  exclusion  of 
the  answer  to  this  question  could  possibly 
have  prejudiced  the  respondent  It  occurred 
six  or  seven  years  before  and  the  witness 
was  allowed  to  testify  fuUy  as  to  her  condi- 
tion at  that  time. 

[2]  The  witness  Catherine  A.  Sidney,  who 
was  a  neighbor  while  the  defendant  lived  on 
Fisher  avenue,  testified  that  she  heard  the 
cries  of  a  child  being  whipped  in  the  Eaton 
home,  and  the  testimony  was  objected  to  be- 
cause the  people  failed  to  connect  the  de- 
fendant with  the  ill  treatment  With  refer- 
ence to  this  testimony  the  court,  having  pre- 
viously stated  that  he  would  strike  it  out 
unless  it  was  connected  with  the  defendant, 
at  its  conclusion  said: 

"Part  of  it  ought  to  stand,  but  there  are  some 
parts  of  the  testimony  with  reference  to  what 
the  mother  did  that  this  witness  has  given  here 
that  are  entirely  immaterial  to  this  issue.  The 
claim  is  made  that  the  defendant  by  bis  cruel 
conduct,  neglect,  etc.,  is  responsible,  as  I  under- 
stand it,  for  the  death  of  the  child.  It  would 
be  idle  to  charge  him  with  acts  that  were  com- 
mitted by  somebody  else." 

We  therefore  find  no  merit  in  this  assign- 
ment of  error. 

[S]  Other  assignments  of  error  relate  to 
the  restriction  of  the  cross-examination  of 
Dr.  Moehlig.  He  was  asked  whether  or  not 
in  his  opinion  the  girl  had  pyemia,  and  an 
attempt  was  made  to  interrogate  him  with 
reference  to  this  disease.  He  was  asked  the 
question,  "How  does  pyemia  manifest  it- 
self?" and  the  answer  was  excluded.  The 
doctor  had  stated  that  she  did  not  have  py- 
emia and  that  he  had  nuide  an  examina- 
tion to  determine  that  The  cross-examina- 
tion of  the  physician,  in  our  opinion,  was  im- 
properly limited  by  the  trial  Judge,  and,  hav- 
ing offered  himself  as  an  expert  witness,  full 
scope  should  have  been  given  counsel  to  test 
the  accuracy  of  the  knowledge  and  diagnosis 
of  the  witness,  who  had  qualified  as  an  ex- 
pert We  cannot  say,  however,  that  under 
the  circumstances  of  this  case  it  was  made 
to  afiirmatively  appear  that  the  limiting  of 
the  cross-examination  of  this  witness  result- 
ed in  a  miscarriage  of  Justice  and  therefore 
refuse  to  reverse  the  case  on  that  ground. 

An  examination  of  the  record  shows  that 
on  the  trial  of  this  case  the  rights  of  the  re- 
spondent were  fully  safeguarded  by  the 
learned  trial  Judge.  The  conviction  by  the 
Jury  is  therefore  affirmed. 


GEER  V.  FINN  et  al.    (No.  70.) 

(Supreme  Court  of  Michigan.     June  1,  1017.) 

1.  Receivers  «=9l8  —  Receivek  Penobittb 
LriE— Discretion  of  Coubt. 
In  suit  for  an  accounting  of  moneys  received 
from  the  sale  of  lands  in  which  both  parties  were 
interested,  etc.,  where  defendant  claimed  he  was 
sole  owner  of  the  property,  and  was  proceeding 
to  collect  installments  due  on  outstanding  land 
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contractB,  and  waa  appropriating  them  to  his 
■ole  DBe,  the  appointment  of  a  receiver  pendente 
lite  was  not  an  abase  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Receivera, 
Cent  Dig.  i  26.) 

2.  lUSCEIVEBS  <3=»200— KECEaVEBSHIP  Pendek- 

TB  Lite— Ekpense. 
Where  plaintiff  waa  compelled  by  defendant 
to  file  his  bill  to  «btain  his  rights  in  the  matter 
in  controversy,  the  court  having  found  that  the 
equities  were  with  him,  and  that  the  alleRations 
of  the  bill  were  sustained  by  the  proofs,  the  ex- 
penses of  a  receivership  pendente  lite  should 
be  borne  by  defendant.  Plaintiff  should  not  be 
made  to  bear  the  burden  of  paying  the  receiver's 
fees,  when,  by  the  defendant's  unlawful  action, 
appointment  of  a  receiver  was  made  necessary. 

[IM.  Note.— For  other  cases,  see  Receivera, 
Cent  Dig.  ii  397-399,  401.] 

Appeals  tntn  CSnniit  Court,  Wayne  Coun- 
ty, In  Chancery. 

Suit  by  Harrison  Oeer  against  Matthevr 
Finn  and  others.  A  receiver  pendente  lite 
was  appointed,  and  from  an  order  allowing 
him  $1,000  for  his  expenses,  both  parties 
appeal.  Decree  directed  to  be  entered,  modi- 
fying the  order,  so  as  to  compel  payment  of 
the  expenses  of  the  receivership  by  defendant 
Finn. 

The  bill  of  complaint  in  this  case  was  filed 
on  February  11,  1914,  against  the  defendant 
Matthew  Finn  and  other  nominal  defendants, 
and  prayed  for  an  accounting,  the  appoint- 
ment of  a  receiver  pendente  lite,  and  for  an 
Injunction  restraining  said  Matthew  Finn 
and  his  agents  from  collecting  any  money  on 
outstanding  land  contracts  spedfled  In  the 
said  bill  of  complaint  Pursuant  to  an  orderto 
show  cause,  on  February  14, 1914,  William  H. 
Hockaday  was,  by  an  order  of  the  court,  ap- 
iwlnted  receiver  pendente  lite,  and  a  restrain- 
ing order  was  Issued  as  prayed  for  in  the  bllL 
Mr.  Hockaday  filed  a  bond  In  pursuance  of 
the  order  and  entered  upon  the  duties  of  a 
receiver  thereunder. 

The  bin  filed  was  one  for  a  partition,  and 
the  dispute  between  the  parties  arose  out  of 
the  purchases  of  certain  real  estate  described 
as  outlots  Nos.  17  and  18  In  the  township  of 
Grosse  Pointe,  Wayne  county,  Mich.  It  Is 
the  claim  of  the  plaintiff  that.  In  buying  this 
property  and  subdividing  It  into  lots,  lay- 
Ing  out  the  streets,  constructing  the  sewers 
and  sidewalks,  and  building  houses  on  some 
of  the  lots,  the  parties  were  Jointly  interested 
as  equal  partners.  It  was  the  contention  of 
the  defendant  that  Mr.  Geer  had  loaned  him 
one-half  the  initial  cost  of  the  purchase  of 
these  two  oxitlota,  and  that  he  took  the  en- 
tire title  thereto  in  his  own  name  as  security 
for  the  money  thus  advanced,  and  that  the 
partnership  and  equal  division  of  profits  ap- 
plied only  to  the  construction  of  the  houses 
upon  the  lots,  and  the  profits  arising  from  the 
pnrdiase  of  the  land  themselves  belonged  to 
Mr.  Finn  alone.  The  case  was  heard'  in  due 
course  of  time  upon  its  merits,  and  the  trial 
Jndgei,  by  his  decree  determined  that  Mr. 
Oeer  and  Mr.  Finn  were  Joint  owners  of  all . 


the  property,  land,  and  houses,  and  were  ten- 
ants in  common  of  the  land,  each  owning  an 
undivided  one-half  interest,  and  that  the  im- 
provements on  the  lots  were  made  by  them  as 
tenants  in  common.  The  matter  was  referred 
by  the  court  to  a  circuit  court  commissioner 
to  determine  the  amount  or  amounts  due. 
After  the  rep(»t  of  the  commissioner  was 
filed  Mr.  Geer  filed  a  petition  tor  a  division 
and  distribution  of  the  funds  in  the  hands  of 
the  receiver  and  for  his  removal.  The  re- 
ceiver filed  an  answer,  and  upon  the  23d  of 
October,  1916,  the  circuit  Judge  allowed  the 
account  and  determined  that  the  amount 
asked  for  by  the  receiver,  $1,000,  for  his 
expenses  as  such,  was  a  reasonable  amount, 
and  it  should  be  borne  equally  by  each  of  the 
parties  to  ttte  action.  It  was  from  this  order 
that  appeals  were  taken  by  both  parties,  the 
plaintiff  claiming  that  the  receiver  is  en- 
titled to  no  compensation,  or,  if  to  any,  that 
such  compensation  Should  be  paid  by  the  de- 
fendant, Mr.  Finn,  and  It  la  Mr.  Finn's  con- 
tention that  the  order  appointing  the  receiver 
was  improvident  and  unnecessary,  but  that 
the  amount  asked  for  by  the  receiver  was 
reasonable,  and  that  it  should  be  paid  by  the 
plaintiff. 

Argued  before  KUHN,  C,  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FELLOWS,  JJ. 

Oeer,  Williams,  Martin  ft  Butler,  of  Detroit, 
for  plaintiff.  Seliing  &  Brand,  of  Detroit, 
for  defendant  Finn. 

KUHN,  O.  J.  (after  stating  the  facts  as 
above).  [1]  We  are  not  of  the  opinion  that 
the  appointment  of  the  receiver  by  the 
learned  trial  Judge  who  made  the  order 
was  an  abuse  of  discretion.  It  was  the  de- 
fendant's claim  that  he  was  the  owner  of 
the  property  and  was  proceeding  to  collect 
the  Installments  on  the  contracts  and  ap- 
propriating them  to  his  sole  use.  This  claim 
was  found  unjustified  by  the  trial  court  upon 
the  hearing  of  the  case  upon  its  merits,  and 
the  contention  of  the  plaintiff  that  the  prop- 
erty in  question  was  owned  l^  the  parties 
as  tenants  in  common  was  fnlly  sustained. 
No  question  is  made  but  that  the  receiver 
took  possession  of  the  property,  and  per- 
formed the  services  that  he  did  in  good  faith, 
acting  under  the  order  of  ttie  court  Counsel 
for  the  defendant  contend  that  the  allow- 
ance made  by  the  court  for  his  services  was 
reasonable,  in  view  of  the  services  performed. 
The  only  question  which,  in  our  opinion.  It  ■ 
Is  necessary  to  decide  here,  is  to  determine 
who,  under  the  circumstances,  should  pay 
for  the  expenses  of  the  receivership. 

[2]  The  rule  governing  has  been  thus  stated 
In  34  Cyc.  364: 

"Receivership  expenses,  in  the  absence  of  stat- 
ute, should  in  all  cases,  as  between  the  parties, 
be  adjudged  upon  equitable  principles." 

It  appearing  that  the  plaintiff  herein  was 
compelled  to  flle  his  bill  to  obtain  his  rights 
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In  tbe  matter,  and  the  conrt  haring  found 
that  the  equities  were  with  blm  and  that  the 
allegatimis  In  his  bill  were  sustained  by  the 
proofs,  we  are  of  tbe  <^ilnion  that  ander 
snch  drcumstancea  tbe  expenses  of  this  re- 
ceivership should  in  equity  and  Justice  be 
borne  by  the  defendant.  The  decree  deter- 
mined tliat  the  defendant  was  in  tbe  wrong, 
and  the  plalntitr  should  not  now  be  made  to 
bear  tbe  burden  of  paying  tbe  receiver's  fees, 
when,  by  the  defendant's  unlawful  action. 
It  was  made  necessary  to  have  a  receiver 
appointed.  We  think  that  the  order  of  the 
lower  conrt  should  be  modified,  so  as  to  com- 
pel tbe  payment  of  the  expenses  of  the  re- 
ceivership by  the  defendant  Mr.  Finn. 

A  decree  will  be  entered,  making  the  modi- 
fication suggested,  with  costs  to  the  plaintiff. 


MILLBB  V.  GILLBSPIB  et  al.     (No.  4.) 
(Supreme  Court  of  Michigan.    May  81,  1917.) 

BeCOBDB  ®=>11— ToHTS— COMPELIINQ  SrBBKN- 

DEB  OF  Police  Records. 
One  discharged  after  arrest  could  not  in  eq- 
uity compel  police  department  to  surrender  rec- 
ords of  arrest  made  in  compliance  with  Detroit 
Charter  and  Laws  1914,  such  records  being  true 
and  not  exposing  plaintiff  to  ridicule  or  being  a 
wrongful  invasion  of  his  rights  of  privacy. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, In  Chancery;  Geo.  W.  Brldgeman,  Judge. 

Suit  by  Francis  J.  Miller  against  John  Gil- 
lespie and  others.  BiU  dismissed,  and  com- 
plainant appeals.     Affiimed. 

Owing  to  what  seems  to  have  been  either 
the  Ignorance  or  malice  of  the  complaining 
witness,  a  warrant  was  Issued  by  one  of  the 
police  Justices  of  the  city  of  Detroit  for  the 
acrest  of  the  plaintiff,  upon  a  charge  of  fe- 
loniously embezzling  and  converting  to  his 
own  use  an  article  of  personal  property.  Tbe 
warrant  was  delivered  for  service  to  one  of 
the  policemen  of  the  dty.  Learning  that  In 
his  absence  an  officer  or  officers  had  visited 
his  home,  plaintiff  called  police  headquarters 
to  find  out  what  was  wanted,  and  was  told  to 
present  himself  at  tbe  police  court  and  that 
a  warrant  for  his  arrest  had  been  Issued. 
Presenting  himself,  he  was  told  by  tbe  offi- 
cers that  he  was  under  arrest,  and,  while 
awaiting  the  calling  of  his  case,  he  was  asked 
by  a  policeman  certain  questions,  which  he 
answered ;  tbe  officer  making  a  memorandum 
in  writing.  Being  arraigned,  he  pleaded  not 
guilty,  gave  his  personal  recognizance  for 
appearance  for  trial,  and,  the  cause  being  at 
a  subsequent  day  called  for  trial,  a  Jury  Im- 
paneled, and  testimony  taken,  be  was  dis- 
missed by  order  of  the  court  It  seems  to  be 
clear  that  be  bad  committed  no  offense  and 
that  tbe  trial  ought  to  have  been  concluded 
with  a  verdict  of  acquittal.  The  entry  made 
in  the  docket  of  the  court  Is:  'Testimony 
taken  and  case  dismissed." 

Plaintiff  Is  a  man  of  affairs,  has  a  family. 


consisting  of  a  wife  and  nine  children,  was 
never  before  arrested  or  charged  with  having 
violated  the  criminal  laws.  The  police  de- 
partment of  the  city  of  Detroit  requires  a>  re- 
port to  be  made  when  an  arrest  is  made  by  (i 
police  officer.  It  is  made  and  preserved  tti 
tbe  form  of  a  card,  and  In  the  particular  case 
the  card  record  contains  the  plaintiff's  name, 
residence,  the  nature  of  the  charge,  which  is 
given  as  "simple  larceny,"  tbe  names  of  the 
officers  who  made  the  anest,  and  tbe  result 
of  the  trial,  whidi  Is  stated  In  the  single 
word  "dismissed."  Upon  the  f&ce  of  tbe 
same  card — the  whole  card  being  a  printed 
form  with  blank  spaces — appears  tbe  follow- 
ing: 

"Date  and  time  Aug.  18il914.  Hour  10  a.  m. 
Age  44.  Sex  M.  Color  W.  Nationality  D.  S. 
M.  or  S.  M.  E.  and  W.  Yes.  Hedght  5  ft.  8% 
in.  Weight  170  lbs.  Hair  black.  Eyes  brown. 
Build  stout.  Complexion  dark.  Occupation  con- 
tractor." 

Plaintiff,  testifying,  said: 

"I  don't  believe  I  asked  the  judge  or  any 
police  officers  in  the  courtroom  that  day  for  the 
card.  I  asked  them  that  later  on,  that  I  would 
Uke  the  records  destroyed.  •  *  *  Q.  Did 
you  get  the  card  back?  A.  No.  I  don't  jnat 
remember  whether  it  was  a  card  or  not." 

The  bill  in  this  cause  is  filed  to  obtain  a 
decree  requiring  defendants,  who  are  respec- 
tively described  as  the  commissioner  of  the 
Metropolitan  police  force  of  the  city,  Its  sn- 
perlntendent,  and  Its  secretary  and  record 
keeper,  "to  surrender  for  cancellation,  all 
statements  claimed  to  have  been  made  In  the 
enforced  statements  from  your  orator,  also 
that  all  reference  to  your  orator  upon  the 
books,  blotters,  statements,  histories,  and  in 
the  records  or  written  memoranda  of  the  po- 
lice department  of  the  dty  ♦  •  ♦  be  de- 
creed to  be  given  up  for  destruction  to  tbe 
register  of  this  court,"  and  for  other  and  gen- 
eral reUef.  The  bill  was  dismissed,  and  com- 
plainant has  appealed. 

Argued  before  KL'HN,  C.  J.,  and  STONB, 
OSTBANDEB,  BIBD,  MOOBE,  STEEBE, 
BBOOKE,  and  FELLOWS,  JJ. 

James  H.  Pound,  of  Detroit,  for  appellate 
AUan  H.  Fraiter  and  GlUette  Wastell,  both 
of  Detroit,  for  appellees. 

OSTBANDEB,  J.  (after  stating  the  facts 
as  above).  It  may  be  assumed,  I  thlnlE,  that 
two  purposes  axe  supposed  to  be  served  by 
making  and  by  presei^ving  in  the  police  de- 
partment a  record  such  as  the  one  in  question 
here.  There  may  be  other  reasons  and  pur- 
poses ;  but  two,  at  least,  appear  to  be  fairly 
obvious  ones.  The  responsible  .B\iperlor  police 
officials  are  thereby  furnished  with  definite 
and  authoritative  data  of  the  activities  of 
tbe  department.  This  is,  I  assume,  one  pur- 
pose. The  other  is  the  preservation,  for  fu- 
ture refeience  and  use,  of  the  data  so  se- 
cured. The  form  of  the  record  before  us 
serves  both  purposes,  and  that  it  was  Intend- 
ed to  do  so  Is  evldenoed  by  the  f  onn  of  the 
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report.  It  glrea  Informatton,  not  only  tbat  a 
peiHon  giving  a  certain  name  bas'  been  ar- 
rested, but  Information  also  of  the  personal 
ajipearance  of  tbe  prisoner  aa  well  as  bla 
nationality  and  some  of  his  acquirements. 

It  is  not  complained  that  the  record  Is  a 
false  one.  It  has  not  been  claimed,  In  argu- 
ment, that  It  is  Improper,  or  a  violation  of 
private  or  inmperty  rights  of  the  person  ar- 
rested that  such  a  r^ort  sbonld  be.  In  the 
first  Instance^  mada  Indeed,  the  statute 
sanctions  it 

"In  every  case  of  arreet  the  same  shall  be 
made  Imown  to  the  captain  or  tergeant  on  duty 
in  the  precinct  wherein  auch  arrest  is  made,  by 
the  person  making  the  game;  and  it  shall  be  the 
duty  of  said  captain  or  sergeant,  as  soon  as 
practicable  after  such  notice,  to  make  written 
return  thereof,  according  to  the  rules  and  reg- 
ulations of  the  deparbnent,  together  with  tbe 
name  of  the  party  arrested,  the  ofFense  and  place 
of  arrest  ana  the  place  of  detention."  Charter, 
Act  to  Establish  a  Ptdice  Qovemment  for  the 
City  of  Detroit,  approved  April  17,  1871,  i  20; 
Charter  and  Laws  1914,  par.  677. 


It  is  not  .contended  tf  ther  that  the  plaintiff 
has  In  the  premises  any  actionable  right  at 
law,  or  that  the  report,  resting  In  the  files  of 
the  police  department.  Is  a  libel.  It  Is  con- 
tended that,  having  served  the  purjmse  of  a 
report,  it  appearing  that  plaintiff  Is  Inno- 
cent and  a  good  citizen,  preservation  of  the 
report  In  a  place  where  future  use  can  be 
made  of  It,  where  It  can  advertently  or  in- 
advertently be  published.  In  a  group  of  rec- 
ords of  criminals,  cannot  be  for  a  lawful  ptir- 
pose  or  Jnstlflable  end,  but  Is  a  distinct,  pery 
sonal,  continuing  wrong,  for  which  a  court  or 
equity  should  afford  a  remedy. 

Once  It  Is  conceded  that  the  rule  of  the 
police  deportment  Is  unreasonable  and  that 
plaintiff  has  the  right  to  have  this  record 
destroyed,  the  conclnsion  is  Inevitable  that 
the  officers  of  the  department  have  committed 
a  wrong  which  may  be  redressed  at  the  suit 
of  an  IndivlduaL  The  right  of  the  Individual 
to  privacy,  to  be  let  alone  so  long  as  he  does 
no  wrong,  is  in  law,  when  no  resulting  pe- 
cuniary Injury  or  Injury  to  property  rights 
is  involved,  rather  Intangible.  Alleged  In- 
vasions by  an  individual  of  this  alleged  right 
and  the  Jurisdiction  of  a  court  of  equity  to 
amend  the  alleged  wrmig  have  been  con- 
sidered by  the  courts,  particularly  in  the 
cases  of  Corliss  v.  Walker  (C.  G.)  67  Fed. 
434;  Id.  (O.  C)  64  Fed.  280,  31  L.  R.  A.  283 ; 
Schuyler  v.  Curtis,  15  N.  Y.  Supp.  787,  147 
N.  T.  484.  42  N.  E.  22,  31  U  a  A.  286,  49 
Am.  St.  Bep.  671;  Boberson  v.  Rochester 
Folding  Box  Ca,  171  N.  T.  688,  64  N.  E.  442, 
:»  li.  R.  A.  478,  89  Am.  St  Rep.  828 ;  Atkin- 
son V.  Doherty  4  Co.,  121  Mich.  372,  80  N. 
W.  285,  46  U  B.  A.  219,  80  Am.  St  Rep.  607. 
See  In  re  Sawyer,  124  U.  S.  200,  8  Sup.  Ct 
482,  31  L.  Ed.  402.  None  of  these  cases  In- 
volve the  wrotag  of  exposing  the  person  com- 
plaining to  dlsgraoe,  ridicule,  or  obloquy,  and 
none  of  them  sostain  the  right  of  the  com- 


plaining party  to  injunctive  or  other  equitable 
n»llet 

On  the  other  hand,  it  has  been  held  (ItJBko- 
vltch  V.  Whltaker,  115  La.  Ann.  479,  39  South. 
499,  1  L.  B.  A.  [N.  S.]  1147,  112  Am.  St  Bep. 
272;  Schulman  v.  Whltaker,  115  La.  Ann. 
628,  39  South.  737)  that  an  Injunction  will  be 
granted  to  restrain  a  police  officer  from  plac- 
ing in  the  "rogues'  gallery"  the  photograph  of 
a  prisoner  not  convicted  of  crime,  who  al- 
leged that  he  was  Innocent  and  an  honest 
citizen.  In  the  first  of  these  cases.  It  was 
said  by  the  court: 

"Every  one  who  does  not  violate  the  law  can 
insist  upon  being  let  alone  (the  right  of  privacy). 
In  such  a  case  the  right  of  privacy  is  absolute. 
It  must  be  said  that  there  is  some  limit  to  this 
right,  which  it  is  not  necessary  to  discuss  in  this 
case.  A  person  may  be  arrested,  imprisoned, 
and  acquitted,  without  right  to  damages.  All  of 
this  Is  true,  but  it  bears  no  application  to  the  is- 
sue in  hand.  Where  a  person  is  not  guilty,  is 
honest  (and  that  is  the  only  light  upon  which  to 
consider  this  case  with  the  issues  before  us),  be 
may  obtain  an  injunction  to  prevent  his  photo- 
graph from  being  sent  to  the  rogues'  gallery. 
He  has  the  personal  right  to  the  restraining  or^ 
der,  at  least  for  the  time  being.  The  theory  in 
opposition  to  this  view  is  substantially  that  the 
picture  should  be  taken  and  exhibited  for  the 
public  good.  There  can  be  no  public  good  sob- 
served  by  taking  the  photograph  of  on  honest 
man  for  the  purpose  before  mentioned.  The 
court  had  jurisdiction  to  issue  the  preliminary 
injunction,  and  to  make  it  perpetual  if  the  evi- 
dence justifies  the  decree." 

The  <4>lnlons  In  some  of  the  cases  I  have 
dted^ezhaustlvely  review  the  subject    None 
ol  them  Is  authority  for  granting  rell^  in 
the  ease  at  bar,  unless  It  can  be  said  that* 
the  mere  preservation  in  the  files  of  the  police^ 
department  of  a  report  proper  to  be  made  j 
W  the  first  Instance — a  true  report — exposes ' 
plaintiff  to  ridicule,  obloquy,  or  disgrace.    I 
jam  of  opinion  that  It  does  not,  and,  with- 
ont  denying  the  Jurisdiction  of  a  court  of 
equity  to  afford  a  remedy  for  a  wrongful  In- 
vasion of  privacy,  conclude  that  the  plaintiff 
is  not  entitled  to  the  relief  asked  for,  and 
that  the  decree  must  be  afflrmed<  without 
costs. 


ONIJl  V.  STDDBBAKBR  COBP.     (No.  46.) 
(Supreme  Oturt  of  Mldiigan.     May  81,  1917.) 

1.  Mabteb  Awn  Servant  ®=»406(1)  —  Work- 
men's Compensation  Act^Intkntionai,  or 

WlLUlTL    MISOONDTIOT   —    SumoiXNCT    OF 

EVIOKNCB. 

In  proceedings  for  compensation  to  an  In- 
jured servant  under  the  Workmen's  Compensa- 
tion Act  (Pub.  Arts  [Ex.  Sese.]  1912,  No.  10),. 
evidence  held  sufficient  to  support  the  finding  of 
tbe  Industrial  Accident  Board  that  claimant  was 
not  guilty  of  intentional  or  willful  misconduct  in 
failing  to  return  to  the  employer's  doctor  for 
further  treatment 

2.  Masteb  and  Servant  «=»405(1)  —  Work- 
men's Compknsation  Act— SuFTtciBNCir  of 
Evidence. 

In  such  proceeding  evidence  AeU  insufficient 
to  show  that  the  injury  to  claimant's  thumb 
would  have  been  healed  in  three  weeks*  time  nn- 
der  any  treatment 
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3.  Mabteb  and  Servaht  «=>417f7)  —  Wobk- 
iCKN'B  Compensation  Act  —  Appeal  from 
Accident  Board — Weight  or  Evidence. 
In  reviewing  a  decision  of  the  Industrial  Ac- 
cident Board,  the  real  question  is  whether  there 
is  evidence  in   the  record  to  support  its   find- 
ins,  and  the  Supreme  Court  is  not  concerned 
with  the  weight  ot  the  evidence. 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  for  compensation  under  the 
Workmen's  Compensation  Act  by  John  Onlji, 
the  employs,  against  tlie  Studebaker  Cor- 
poration, the  employer.  From  a  decision  of 
the  Industrial  Accident  Board  affirming  an 
award  of  the  committee  of  arbitration,  the 
employer  brings  certiorari.    Affirmed. 

Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Sol  Blumrosen,  of  Detroit,  for  applicant. 
Roy  0.  Gamble,  of  Detroit,  for  respondent. 

STONE,  J.  This  proceeding  is  brought 
here  to  review  a  decision  of  the  Industrial 
Accident  Board  affirming  an  award  of  the 
committee  of  arbitration  granting  claimant 
as  compensation  the  sum  of  $0.85  a  week  for 
a  period  of  30  weeks.  There  is  no  question 
that  the  Studebaker  Corporation  was  in  the 
month  of  December,  1915,  engaged  In  busi- 
ness In  Detroit  and  was  subject  to  the  pro- 
visions of  Act  No.  10  of  the  Public  Acts  (Ex. 
Sess.)  of  1912.  On  or  about  the  14th  day  of 
said  month  the  <daimant,  while  in  the  employ 
of  said  corporation  and  working  in  its  'heat- 
ing room,  met  with  an  accident  arising  out  of 
and  in  the  course  of  his  employment  The 
Injury  was  a  bum  of  the  right  thumb.  On 
or  about  December  18,  1015.  claimant  went 
to  the  physician  at  the  hospital  in  the  plant 
of  the  corporation,  and,  upon  examination.  It 
was  found  that  claimant  bad  a  bad  infection 
at  the  end  of  said  thumb.  At  that  time  the 
wound  was  c^)ened  and  dressed,  and  claimant 
was  instructed  to  return  for  further  treat- 
ment. He  went  to  the  said  hospital  again  on 
December  19th,  and  again  on  December  20th, 
at  both  of  which  'times  the  wound  was 
dressed.  The  testimony  shows  that  on  De- 
cember 20tfa  the  wound  was  draining  and 
showed  slight  improvement.  The  foregoing 
facts  are  undisputed,  but  from  this  time,  on 
the  evidence  presented  by  tlie  contending  par- 
ties is  somewhat  at  vaxianoe.  It  should  be 
stated  that  the  claimant  is  a  foreigner,  and 
it  is  aijparent  from  the  record  that  he  under- 
stands the  English  language  very  imperfect- 
ly. The  physician  for  the  appellant  testified 
that  on  the  visit  of  the  claimant  on  December 
20th,  at  the  office  of  the  company  hospital,  he 
was  instnicted  to  return  for  further  treat- 
ment The  claimant  testified  that  he  was  In- 
structed not  to  return.  The  testimony  shows 
that  after  the  failure  of  (daimant  to  return 
for  further  treatment  as  it  was  claimed-  he 
was  instrocted  to  do  by  the  physicijin,  an 
investigator  of  the  appellant  was  sent  out  to 


And  claimant,  but  the  seardi  was  timivaUing. 

It  appears  that  claimant  next  appeared 
at  the  company  hospital  for  treatment  <n  or 
about  Febrnaiy  22,  1910,  at  which  time  the 
end  of  his  right  thumb  liad  practically  rotted 
ofT,  and  amputation  of  the  first  phalange  of 
the  thumb  was  necessary.  Hie  amputation 
was  made  by  a  surgeon  at  the  expense  of 
appellant  on  February  24,  191ft.  It  Is  the 
claim  of  api)ellant  that,  while  the  claimant 
did  not  return  to  the  hospital  of  the  company 
for  treatment  between  December  20,  1915, 
and  February  22,  1916,  he  sought  the  services 
of  no  other  physician,  during  which  time 
necrosis  of  his  right  thumb  was  taking  place. 
There  was  testimony  of  the  claimant,  in  his 
broken  English,  that  after  he  was  told  not  to 
return  by  the  physiciaji  on  Decemiwr  20th 
that  he  visited  aiid  was  treated  by  another 
doctor. 

The  appellant  claiming  that  the  loss  of  the 
first  phalange  of  claimant's  right  thumb  was 
not  the  result  of  the  injury  arising  out  of 
and  in  the  course  of  Us  employment  bat  was 
a  result  of  bis  refusal  of  medical  services 
ofi'ered  by  the  appellant,  has  brought  the  case 
here  for  review.  The  assignments  of  error 
are  as  follows: 

(1)  "That  the  said  Industrial  Accidoit  Board 
erred  in  holding  that  the  loss  of  ttie  first  pha- 
lanx of  clnimant's  right  thumb  is  the  result  of  an 
injury  arising  out  of  and  in  the  course  of  his  em- 
ployment" 

(2)  "That  the  Industrial  Accident  Board  erred 
in  allowing  compensation  for  a  period  longer 
than  the  usual  length  ot  time  for  an  ordinary 
infection  to  heal."  . 

(3)  "That  the  Industrial  Accident  Board  erred 
in  holding  that  a  personal  injury  was  the  prox- 
imate causo  of  the  loss  of  the  first  phalanx  of 
claimant's  right  thumb." 

(4)  "That  the  said  Industrial  Accident  Board 
erred  in  aUowiug  compensation  for  one-half  of 
the  thumb,  for  the  reason  that  the  loss  of  one- 
half  of  his  thumb  is  the  result  of  his  refusal  to 
submit  to  medical  attention." 

1.  While  the  appellant  admits  that  the 
claimant  met  ■vHth  an  accident  arising  out  of 
and  in  the  course  of  his  employment,  it  is 
claimed  that  this  accident  resulted  in  a  minor 
injury  only;  that  claimant  made  no  effort 
to  procure  medical  treatment  for  a  iwriod 
of  six  weeks;  that  during  this  time  the 
thumb  was  continually  growing  worse;  and 
that  claimant  was  guilty  of  sudi  willful  mis- 
conduct as  prohibits  him  from  receiving  the 
benefits  of  the  act.  It  is  also  urged  that  no 
operation  should  have  been  necessary  in  the 
case. 

To  Alls  claimant  replies  that.  Inasmuch  as 
the  findings  of  fact  of  the  board  are  con- 
clusive upon  this  court,  If  supported  by  any 
evidence.  It  only  remains  to  inquire  whether 
there  exists  any  evidence  which  will  support 
the  findings  of  fact.  It  is  said  by  claimant 
that  the  following  evidence  Is  to  the  effect 
that  the  company's  physician  told  claimant 
not  to  return  for  farther  medical  treatment 
after  December  20,  1915,  and  that  this  court 
will  not  wel^  the  evldoioew    The  claimant 
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teaHfled,  referring  to  ttw  company's  pbysi- 
eian,  as  follows: 

"Q.  When  did  yon  next  aee  him?  A.  I  was 
four  or  five  timesi  I  think.  I  was  four  times: 
on  20th  qnit.  He  says,  1>on't  come  any  more.* 
Q.  On  the  2(kh  he  told  yon  not  to  come  any 
more?  A.  Tes;  then  me  no  come  no  more.  Q. 
Did  yoo  quit  the  company  then?    A.  Yea;   not 

Suit,  but  don't  go  to  the  doctor,  to  the  company 
octor.  Q.  The  last  time  you  worked?  A.  Yes; 
doctor  tdd  me  don't  come;  I  don't  come  after 
that.  •  •  •  Q.  Then  you  did  not  go  to  see 
the  doctor  any  more?  A.  No;  because  he  told 
me  not  to  come  any  more.  •  *  *  Q.  Why 
didn't  you  see  some  one?  Why  didn't  you  go  to 
see  the  doctor  after  December  20th?  A.  He  told 
me  not  to  come  any  more ;  'it  Is  all  right.'  Q. 
Be  said  your  thumb  was  all  right?  A.  Yea; 
he  said,  'No  come.'  " 

[1]  The  physician  teatifled  tbat  be  had  no 
Interpreter  when  talking  with  dalmant,  and 
that  he  had  some  difficulty  In  talking  with 
bim — in  making  himself  understood.  It 
seems  to  ns  tbat  this  evidence  tends  to  snp- 
iwrt  tbe  finding  of  the  board  that  claimant 
was  not  guilty  of  Intentional  or  wlllf  id  mis- 
conduct. Bearing  In  mind  the. fact  tbat  tbe 
claimant  was  a  foreigner,  and,  as  appears,  un- 
flunlllar  with  the  SngUsb  language,  it  cannot 
be  said  tbat  there  was  no  evidence  support- 
ing tbe  findings.  Upon  this  subject  tbe  facts 
were  quite  similar  to  those  in  Poniatowski  t. 
SUckley  Bios,  Co.,  160  N.  W.  569. 

2.  It  is  n^  urged  by  appellant  tbat  it 
JVPears  tbat  tbe  Infection  at  tbe  time  claim- 
ant called  at  tbe  hospital  was  only  an  ordi- 
nary localized  Infection,  and  tbat  an  ordinary 
infection  under  the  treatment  usually  admin- 
istered in  such  cases  coidlnues  for  about 
three  weeks;  tberefore^  if  entitled  to  any 
compensation,  it  should  bave  been  only  for 
tbe  period  an  ordinary  Infection  would  in- 
capacitate, and  not  for  tbe  loss  of  one-half 
of  tbe  thumb. 

Tbe  record  does  not  show  that  tbe  thumb 
would  bare  been  saved  If  tbe  claimant  bad 
returned  to  the  company's  physician  for  treat- 
ment after  December  20tb.  Appellant  con- 
cedes "tbat  no  human  being  can  absolutely 
say  that  tbe  tbuinb  would  bave  entirely  re- 
covered from  the  original  infection  in  three 
weeks'  time,"  but  claims  tbat  it  is  a  rea- 
sonable and  fair  assumpticm  tbat  it  would 
bave  done  so.  One  of  tbe  attepding  iibyal- 
cians  testified  as  follows: 

"Q.  On  the  20tb  you  say  you  put  a  note 
down,  'Severe  infection'?  A.  On  the  18th.  Q. 
His  condition  had  not  changed  much  on  the 
20th?  A.  No;  there  was  a  slight  improTement, 
all  yon  could  expect.  Q.  So  that  his  thumb  was 
convalescing?  A.  No;  I  would  not  say  conva- 
lescing: 'it  was  draining;  the  pus  has  to  come 
out  before  there  can  be  an  improvement.  Q. 
Doctor,  the  science  of  medicine,  like  theology, 
is  not  an  exact  science,  is  it?  A.  It  is  not. 
•  •  •  Q.  You  have  known  casea  wnere  an 
infection  of  this  sort  did  not  heal  In  three  weeks' 
time?  A.  I  have  known  cases  where  there  was 
some  direct  injury  to  the  bone  like  a  foreign  body 
or  something  of  tbat  sort  where  necrosis  hap- 
pened in  spite  of  the  best  medical  care,  where 
there  wonla  be  a  foreign  body,  piece  of  steel  or 
something  inbedded  in  the  periosteum,  but  never 


a  simile  infection  have  I  sem  treated  result 
in  a  necrosis  of  the  bone.  Q.  Doctor,  infection, 
severe  infection  to  necessitate  tbe  placing  of  a 
drain  to  draw  off  the  pus,  is  entirely  problemat- 
ical as  to  period  of  diaabUity?  A.  If  for  any 
reason  you  do  not  get  proper  drainage,  yes. 
Drainage  is  an  important  feature.  Tbe  initial 
infection  is  never  in  the  bone.  Tbe  secondary 
infection  is  liable  to  be,  under  poor  medical 
treatment.  That  is  the  present  theory,  and  it 
works  out  ordinarily  weU.  It  is  the  common 
sense  treatment.  •  •  •  Q.  When  you  ampu- 
tated his  thumb  there  was  nothing  to  indicate 
that  the  bone  had  been  pierced  in  any  way,  or 
even  touched,  was  there?  A.  It  would  be  im- 
possible to  tell  that,  llie  bone  was  just  a  rottm 
mass  at  tbat  time,  showing  that  ue  infection 
bad  traveled  into  the  bone.'* 

[2]  It  does  not  appear  from  tbe  evidence 
that  tbe  injury  would  bave  been  bealed  in 
three  weeks'  time,  under  any  treatment 

[3]  3.  It  is  urged  tbat  tbe  finding  of  tbe 
board  was  contrary  to  the  weight  of  tbe  evi- 
dence. We  bave  said  so  often  tbe  real  ques- 
tion is  whether  there  Is  evidence  In  the  rec- 
ord to  snpport  the  finding,  and  that  we  are 
not  concerned  with  the  weight  of  tbe  evi- 
dence, that  we  shall  not  discuss  the  matter. 
Ra)'ner  v.  SUgh  Fumltnre  C3o.,  180  Mich.  108, 
146  N.  W.  665,  Ia  R.  A.  1916A,  22,  Ann.  Cas. 
iei6A,  386 ;  Bayne  v.  Riverside  Storage^  etc., 
Co.,  181  Mich.  878,  148  N.  W.  412. 

4.  It  is  here  urged  by  appellant  that  tbe 
refusal  to  i^tnm  and  take  proper  treatment 
injects  a  new  cause  for  the  loss  of  claimant's 
tbnmb,  and  tbat  the  loss  cannot  be  said  to 
be  the  result  of  tbe  accident  whldi  arose 
out  of  and  in  the  course  of  the  employment, 
but  was  tbe  result  of  bis  refusal  of  medical 
treatment 

Tbe  appellee  replies  tbat  the  evidence  of 
refusal  of  medical  treatment  was  a  disputed 
question  of  fact,  which  tbe  board  passed  npon 
adversely  to  appellant  We  have  already  re- 
ferred to  the  testimony  of  claimant  that  be 
sought  treatment  of  another  physician  after 
he  claims  be  had  been  dismissed  by  the  com- 
pany's physician.  This  testlmMiy  is  some- 
what vague  and  indefinite,  but  we  cannot  say 
tbat  it  was  not  evidence  in  the  case  whidi 
tbe  board  had  the  right  to  consider. 

B^r  the  reascHi  tbat  there  Is  in  the  record 
evidence  to  support  the  finding  and  return  of 
tbe  board  -tbat  tbe  claimant  suffered  tbe  loss 
of  on»-kalf  of  bis  right  thumb,  as  the  result 
of  an  acddoit  arising  out  of  and  in  tbe 
course  of  l>is  employment,  and  tbat  he  was 
not  guilty  of  willful  or  intentional  miscon- 
duct, tbe  decision  of  tbe  board  is  nffii-med. 


COUPLB-GEAB  PBBUGHT  WHEEL  CO.  v. 

LAKE  SHORE  &  M.  S.  RT.  GO. 

(No.  86.) 

(Supreme  Court  of  Michigan.     May  81,  1917.) 

Appeai.    and    Ebbob    «=»7S8(1)  —  Rbvixw  — 

BniEFS. 

In  view  of  Supreme  Court  rule  40,  requiring 

in  appellant's  brief,  distinct  from  the  argument 

a  statement  of  errors  relied  upon,  the  questions 


^=>For  othar  cueg  sea  same  toplo  and  K£nr-MUUBEB  In  til  K«r-Numbw*d-  DlgMta  and  Iod«z«s 
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inTolved,  and  the  manner  In  which  they  are 
raised,  the  Supreme  Court  will  not  search  the 
record  to  discover  error,  hnt  it  is  tor  counsel  to 
point  out  the  errors  claimed  to  have  been  com- 
mitted in  such  manner  that  the  court  may  find 
particular  exceptions  well  grounded  and  partic- 
ular errors  well  assigned.- 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3093.] 


Brror  to  CMrcoit  Court,  Kent  County ;  Wil- 
liam B.  Brown,  Judge. 

Suit  by  the  Couple-Gear  Freight  Wheel 
Company  against  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  KDHN,  C.  J.,  and  STOKE, 
OSTUANUER,  BIRD,  MOOBB,  STBERB, 
BROOKE,  and  FEI/LOWS,  JJ. 

Clapperton,  Owen  &  Hatten,  of  Grand  Rap- 
ids (Samuel  H.  Kelley,  of  liansing,  of  coun- 
sel), for  appellant  Thornton,  Fuller  & 
Starr,  of  Grand  Rapids,  for  appellee. 

FIDB  CURIAM.  Plaintiff's  declaration  c«i- 
tains  two  qpedal  counts  and  the  common 
counts  in  assumpsit  It  is  alleged  in  the 
special  counts,  in  substance  and  effect,  that 
plaintiff,  a  Michigan  corporation,  delivered 
to  defendant  at  Grand  Rapids,  Mich.,  certain 
goods  and  chattels  to  be  transported  to  Mar- 
athon, Tex.,  there  to  be  delivered  upon  the 
order  of  plaintiff;  the  Texas  Motor  Trans- 
portation Company  to  be  notified.  Before  de- 
livering the  goods  for  shipment,  plaintiff  had 
been  informed  by  the  defendant's  agent  that 
the  charges  for  transportation  would  be  ap- 
proximately $178.80,  and  avers  that  the  to- 
tal freight  charges,  according  to  rates  agreed 
upon,  should  have  been  $178.80.  The  goods 
were  delivered  for  transportation  April  16, 
UdlO,  and  an  order  bill  of  lading  was  Issued 
by  defendant  to  plaintiff,  the -consignor  and 
consignee  in  said  bill  of  lading.  The  duty  of 
defendant  and  connecting  carriers  to  trans- 
port and  within  a  reasonable  time  to  deliv- 
er the  said  goods  and  chattels  at  Itarathon, 
Tex.,  and  not  to  demand  or  require  of  plain- 
tiff, or  its  representative  or  assignee,  pay- 
ment of  charges  in  excess  of  those  agreed 
upon,  Is  averred.  The  goods,  it'is  alleged, 
arrived  at  Marathon,  Tex.,  on  or  about  May 
6,  1910;  the  terminal  carrier  being  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company,  which  company  notified  the  Texas 
Motor  Transportation  Company  of  their  ar- 
rival, and  of  freight  charges  thereon  of  about 
$600,  but  afterwards,  after  considerable  ef- 
forts had  been  made  to  reduce  the  said  de- 
mand, on  or  about  June  27,  1910,  admitted 
that  its  demand  was  erroneous,  and  offered 
to  accept  $227.88,  which  it  claimed  was  the 
legal  charge.  Plaintiff  bad  contracted  to 
sell  said  goods  and  chattels  at  Grand  Rapids, 
Mich.,  for  the  sum  of  $3,987.10  to  the  Texas 
Motor  Transportation  Company,  which  said 
company  was  to  pay  the  freight,  and  plain- 
tiff had  sent  the  order  bill  of  lading.  Issued 


by  defendant,  with  a  draft  attacbed,  to  • 
bank  at  Marathon,  Tex.  When  notified  at 
the  arrival  of  said  goods  and  chattels  at 
Marathon,  the  Texas  Motor  Transportation 
Company  was  then,'  and  until  on  or  about 
June  14,  1010,  ready,  willing,  and  able  to 
take  the  said  goods  and  chattels  from  said 
terminal  carrier,  honor  the  said  draft,  and 
pay  legal  freight  charges;  bot  it  refused  to 
honor  the  draft,  accept  ttie  goods,  and  pay 
the  charges  demanded  by  the  said  final  car- 
rier. On  June  27,  1910,  when  the  said 
freight  charges  were  reduced,  said  Texas 
Motor  Transportation  Company  bad  become 
insolvent  and  unable  to  take  the  goods  and 
pay  the  freight  charges  thereon.  Unable  to 
dispose  of  the  goods  at  Marathon,  they  were 
ordered  by  plaintiff  to  be  returned  to,  and 
were  returned  to,  Grand  Rapids,  Mich.,  on  or 
about  September  1,  1910.  Plaintiff  lost  a 
sale  of  the  goods  and  a  profit  on  them;  tbe 
goods  ^ere  deteriorated;  It  had  to  pay 
freight  charges  both  ways.  Defendant  knew 
that  the  plaintiff  had  sold  end  cmitracted  to 
sell  tbe  said  goods  "to  parties  in  the  said 
city  of  Marathon,  Tex.,"  and  had  notice  that 
the  sale  had  been  made  of  them  "to  the  said 
Texas  Motor  Transportation  Company,  as 
and  upon  the  terms  aforesaid."  The  amend- 
ed declaration  was  filed  November  7,  1014. 
The  plea  is  the  general  issue.  Tbe  cause 
came  on  to  be  tried  March  15,  1915,  before 
the  court  without  a  Jury.  Testimony  was  in- 
troduced, and  a  finding  of  facts  and  of  law 
was  made  and  filed.  The  oonclusion  of  tbe 
court  was  that  plaintiff  ought  to  recover  the 
sum  of  $3,031.60,  with  interest  from  Septem- 
ber 27,  1012,  and  a  Judgment  for  plaintiff  for 
$8,548.37  was  entered. 

How  many  days  were  occupied  in  the  trial 
does  not  appear.  The  finding  of  tbe  court  is 
dated  May  9,  1916.  When  it  was  filed  does 
not  appear.  Certain  amendments  to  the  find- 
ing were  proposed  and  refused.  They  are 
6  In  number:  5  of  them  in  the  form  of  a 
finding  of  fact,  and  the  sixth  in  form  a 
conclusion  of  law.  What  particular  finding, 
or  findings,  of  fact  made  by  the  court  these, 
or  any  of  these,  proposed  findings  amend, 
whether  they,  or  any  of  them,  are  proposed 
in  place  of  and  as  a  substitute  for  some  find- 
ing or  findings  of  the  court,  is  not  indicated 
in  their  proposal.  Is  not  pointed  out  in  tbe 
brief  for  the  appellant,  and  is  not  discover- 
able, except  by  comparison  and  analysis. 
The  printed  record  does  not  show  the  time 
of  proposing  or  refusing  the  amendments. 
Exceptions  were  filed  August  17,  1916,  and 
as  to  the  findings  of  the  court  the  exception 
is  that  "they  are  contrary  to  the  clear  weight 
of  the  evidence."  The  record  contains  cer- 
tain exceptions  to  rulings  admitting  testimo- 
ny, and  upon  these  are  based  assignments  of 
error,  19  in  number,  followed  by  assignments 
20  and  21,  which  are,  respectively,  as  fol- 
lows: 

"The  court  erred  in  rendering  the  judgment 
rendered  for  the  plaintifC." 
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"The  coTiTt  erred  ia  refiudng  Uy  amend  the 
findings  of  fact  and  law  as  requested  by  the  de- 
fendant, and  in  the  several  conclusions  of  fact 
and  law  found  by  the  court." 

Act  No.  314,  Public  Acte  of  1916i,  was  in 
force  January  1,  1916.  The  Michigan  court 
rules,  adopted  January  21,  1916,  went  Into 
effect  March  1,  1916,  as  to  all  causes  begun 
on  or  after  that  date,  and  as  to  causes  earli- 
er begun  were  in  effect  to  regulate  proceed- 
ings therein  after  the  date  when  the  same 
were  at  Issue.  When  this  cause  was  begun 
and  tried,  circuit  court  rule  26  of  the  rules 
of  1897  was  in  force.  Ttiat  rule  differs  lit- 
tle, if  any,  from  rule  45,  adopted  in  Janu- 
ary and  going  Into  effect  In .  March,  1916. 
Tiiere  is  in  Act  No.  314,  Laws  1916,  c  18, 
SS  14,  19,  the  following  provisions,  affecting 
the  trials  of  issues  without  a  Jury: 

"Sec.  14.  In  giving  the  decision  in  actions  at 
law,  the  court  riiall  sptecify  in  writing  the  facts 
found  and  the  conclusions  of  law  therein,  upon 
tiie  request  of  either  party.  Such  findings  shall 
be  forthwith  filed  with  the  clerk  of  the  court  and 
judgment  entered  thereon,  and  notice  of  the  en- 
try of  such  judgment  shall  be  given  to  the  par- 
ties, or  their  attorneys,  by  said  clerk. 

"See,  15.  In  such  cases,  either  party  may  file 
exceptions  to  the  findings  of  facts,  that  such 
findings  are  against  the  dear  weight  of  evidence, 
and  may  assign  error  upon  such  exceptions,  and 
if  an  appeal  be  taken,  the  same  shall  be  reviewed 
by  the  Supreme  Court" 

Defendant  did  not,  as  it  might  have  done 
under  this  rule,  present  to  the  trial  court 
points  of  law,  deemed  to  be  material,  to  be 
I>assed  upon  specially;  it  lias  not  alleged 
.that  the  facts  found  by  the  court  do  not  sup- 
port the  Judgment;  it  lias  not  alleged  that 
the  findings  of  fact,  which  are  in  the  nature 
ot  special  verdicts,  are  not  supported  by  evi- 
dence. What  questions  are  then  presented 
for  decision?  Appellant's  main  brief  does 
not  answer  this  question,  altbon^  in  It  one 
should  find,  distinct  from  aigoment,  a  state- 
ment of  the  errors  relied  upon,  the  questions 
involved,  and  the  manner  in  which  th^  are 
raised.  Suprane  Court  Rule  40.  The  brief 
refers  to  no  assignment  of  error,  and  specific- 
ally, in  argument,  to  but  one  page  of  the 
record,  an  examlnatlmi  of  which  shows  that 
no  exception  followed  the  ruling  of  the  court, 
which  was  a  tentative  ruling  only,  made  sub- 
ject to  the  right  to  later  move  to  strike  out 
the  testimony.  No  other  reference  is  made 
in  the  main  or  the  reply  brief  of  appellant  to 
any  of  the  first  19  assignments  of  error. 
No  exertion  is  alleged  to  any  matter  of  law 
embodied  In  the  finding.  It  Is  not  asserted 
that  the  facts  found  do  not  support  ttie  con- 
clusion of  law  and  the  Judgment  No  effort 
is  made  in  either  brief  for  appellant  to  point 
out  why,  upon  what  testimony,  the  proposed 
amendments  to  the  findings  of  fact  should 
have  been  adopted,  and  no  argument  is  made 
to  support  the  proposition  (twenty-first  as- 
signment of  error  as  explained  and  amplified 
by  the  exceptions  filed  to  the  findings)  that 


the  findings  are  contrary  to  the  clear  wel^t 
of  the  evidence. 

This  court  will  not  search  the  record  to 
discover  whether  error  has  been  committed 
by  the  trial  court  It  is  for  counsel  to  point 
out  the  errors  claimed  to  have  been  commit- 
ted In  such  manner  that  this  court  may  find 
particular  exceptions  well  grounded  and  par- 
ticular errors  well  assigned. 

There  being  no  question  presented  for  de- 
cision, the  Judgment  is  affirmed. 


MILMm  ▼.  YOUNO.     (Na  78.) 
(Supreme  Court  of  Michigan.     May  31,  1917.) 

1.  Tbial  ©=345— Reception  or  Verdict— .\b-  . 
8BNCE  ov  Judge— Waivkb  of  iBBEanr-ABiTT. 

Tliat  a  verdict  was  received  by  the  clerk  of 
the  court  in  the  absence  of  the  presiding  judge 
was  a  mere  irregularity  in  practice,  which  was 
waived  where  counsel  had  consented  during  the 
trial  that  the  verdict  should  be  bo  received. 

[Ed.  Note.— -For  other  cases,  see  Trial,  Oent 
IMg.  !|  816-820.] 

2.  LniiTA-noN  or  Aonoirs  i3=»100(7)— Compu- 

.TATIOK    OV    PERlOI^-OOHCKAUaiNI    OF    CON- 
VERSION. 

Where  an  agent  appropriates  his  principal's 
sheep  to  his  own  use,  but  conceals  such  fact 
from  the  owner,  and  deceives  her  into  believing 
that  he  has  let  out  the  flock  for  a  term  of  years 
to  a  third  person  for  the  owner's  benefit,  the 
statute  of  limitations  wiU  not  begin  to  run 
against  the  owner  until  she  learns  of  the  decep- 
tion and  conversion. 

[Ed.  Note. — For  other  cases,  see  limitation  of 
Actions,  Cent.  Dig.  H  323,  486.] 

3.  TsovEB   AAh    Conversion    9=>67— Action 
FOB  Conversion— iNSTBUonoNS. 

Where,  in  ah  action  for  the  conversion  of 
sheep,  there  was  evidence  from  which  the  jury 
might  have  found  that  defendant  let  out  some 
of  his  own  sheep  to  a  third  person,  instead  of 
plaintiU's  eheepj  and  that  plaintiff  was  kept  in 
Ignorance  of  this  fact,  and  led  by  defendant  to 
believe  that  the  sheep  let  out  were  hers,  it  was 
not  error  to  instruct  that  plaintiS  would  be  en- 
titled to  recover,  if  defendant  did  in  fact  let  his 
own  sheep,  instead  of  hers,  but  in  her  interest, 
as  and  for  her  flock. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  295-303.] 

4  Trover  and  Conversion  <s=>40(l)— Action 

FOR    CONVEBSION    —    SUFFICIENCY    OF    EVI- 
DENCE. 

Evidence  in  an  acti(»  for  conversion  of 
sheep,  which  defendant  let  out  and  looked  after 
for  plaintiff  for  several  years,  held  to  sustain  a 
verdict  for  plaintiS. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Cent.  Dig.  §§  232,  240,  244.] 

Error  to  Circuit  Court,  Eaton  County; 
Clement  Smith,  Judge. 

Action  by  Rosa  Miller  against  Daniel  J. 
TouQg.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Argued  before  KUHN,  0.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FELLOWS,  JJ. 

Joseph  B.  Hendee,  of  Eaton  Rapids,  and 
Horace  S.  Maynard,  of  Charlotte,  for  ap- 
pellant Elmer  N.  Peters,  of  Charlotte,  for 
appellee. 
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STEEREi,  J.  Plaintiff  declared  In  tbls  ac- 
tion on  the  common  counta  in  assumpsit,  fil- 
ing a  MU  of  partlcalars  of  her  demand  as 
follows: 

"For  money  received  by  defendant  from  Ben 
Gillett  upon  the  sale  of  a  certain  flock  of  sheep 
belonging  to  the  plaintiff,  and  sold  by  defendant 
to  said  Gillett  on  or  about  the  month  of  October, 
A.  D.  1010,  $31&  Interest  thereon  from  the 
date  of  sale  to  the  date  at  judgment" 

Defendant  pleaded  the  general  Issue,  with 
special  notice  of  the  statute  of  llmlt«itlons, 
and  payment  in  full  of  any  and  all  amounts 
owing  plaintiff  "upon  said  several  supposed 
causes  of  action."  The  case  was  tried  by 
Jury  In  the  circuit  court  of  Eaton  county 
on  October  16,  1915,  resulting  in  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of 
$380.94.  Defendant  moved  for  a  new  trial  on 
numerous  grounds,  especially  urging  that  the 
verdict  was  against  the  weight  of  evidence. 
The  motion  was  denied,  and  reversal  is  now 
sought  in  this  court  on  29  assignments  of  er- 
ror; the  last  being  that  the  court  erred  "In 
refusing  to  grant  defendant  a  new  trial  for 
the  15  reasons  assigned  In  defendant's  mo- 
tion for  a  new  trial." 

Plaintiff  is  a  single  woman  of  middle  age, 
and  sister-in-law  of  defendant,  who,  when 
plaintiff  was  a  child,  married  her  older  sis- 
ter Cora.  Defendant,  who  is  a  farmer,  tes- 
tified that  he  had  lived  In  ISaton  county  about 
57  years,  residing  since  bis  marriage  with  his 
wife  upon  bis  farm  in  Eaton  Rapids  town- 
ship. They  had  no  children.  His  father-in- 
law,  Robert  Miller,  who  died  In  June,  1913, 
had  lived  for  many  years  upon,  and  owned, 
a  small  farm  not  far  from  that  of  defendant. 
He  had  six  daughters,  and  during  a  portion 
of  her  girlhood  plaintiff  lived  In  the  home  of 
defendant  as  a  member  of  Ms  family,  going 
to  school  from  there  for  a  time.  In  those 
days  she  is  shown  to  have  been  a  favorite 
with  defendant  and  his  wife,  who  took  an 
interest  in  her  welfare,  urged  her  to  attend 
school,  made  ber  presents,  etc  She  states 
that  defendant  then  used  to  call  her  "his 
daughter."  Between  1895  and  1900  she  lived 
at  defendant's  home  much  of  the  time,  after 
whidti  she  was  more  at  her  parents'  home,  or 
"working  out"  In  different  families,  but  fre- 
quently visited  and  stayed  at  defendant's, 
going  and  coming  as  she  chose,  helping  de- 
fendant's wife  when  there,  apparently  wel- 
comed and  treated  as  one  of  the  family  on 
such  occasions,  untU  after  her  father's  death, 
with  the  exception  of  one  or  two  Intervals, 
when  defendant  testified  that  something  took 
place  which  did  not  suit  him,  and  be  sent  her 
home  to  her  mother.  The  two  families  ap- 
pear to  have  generally  been  on  very  friendly 
terms,  with  no  lasting  or  serious  differences, 
until  a  disagreement  arose,  after  the  death 
of  plaintiff's  father,  over  the  disposition  of 
the  small  farm  which  he  left;  some  of  the 
children,  Including  plaintiff,  wishing  to  deed 
their  interest  in  it  to  their  mother,  so  that 
she  might  dispose  of  it,  while  others,  includ- 
ing defendant's  wife,  preferred  to  give  her  a 


life  estate  In  It,  so  that  she  would  keep  It 
for  a  home.  This  led  to  friction,  unkindly 
feeling,  and  change  of  attitude  towards  each 
other. 

Of  its  culmination,  to  which  he  attributes 
this  litigation,  defendant  testified  in  part 
that  plaintiff  never  claimed  he  owed  her  for 
sheep,  or  made  any  demand  of  him,  until 
March  20,  1914,  during  a  family  discussion 
at  his  home  over  whether  the  sisters  should 
deed  outright  their  Interest  In  their  father's 
estate  to  their  mother,  which  fats  wife  d©< 
clined  to  do,  and — 

"Rosa  spoke  up,  •Will  you  deed  your  interest 
to  me  for  what  Dan  owes  me?'  I  says.  That 
will  be  a  mighty  small  amount  she  would  receive 
for  her  interest,'  in  the  jpresence  of  Miss  Miller 
and  her  sister  and  my  wife;  she  says,  'Don't  yon 
owe  me  for  those  sheep?"  I  says,  'No:  I  don't 
owe  you  a  nickel,  and  you  know  It.'  'That  drop- 
ped right  there;  she  said  no  more  until  she 
started  to  go  home.  •  *  •  When  she  started 
to  go  home,  she  stepped  up  in  front  of  me  and 
said  in  a  low  tone.  If  you  don't  permit  Cora  to 
deed  the  property  to  ma,  I  will  make  it  hot  for 
you.'  I  says,  'Go  ahead,  I  shan't  do  it.'  She 
went  on  home." 

Plaintiff  on  ber  part  claimed  that  her  own- 
ership of  the  sheep  and  their  increase,  as 
let  out  for  her  by  him,  was  often  discussed 
between  them,  recognized  by  him  to  her  and 
others,  and  never  denied  until  this  disagree- 
ment over  her  father's  estate  arose,  and  he 
thereafter  asserted  he  owed  her  nothing. 

Upon  the  trial  their  respective  conteutlons 
and  proofs  upon  the  Issue  involved  were  In 
brief  as  follows: 

Plaintiff  claimed  that  In  the  spring  of. 
1902  defendant  gave  her  three  lambs  that 
had  been  disowned  by  their  mothers  and  also 
two  runt  pigs,  which  she  took  to  her  father's 
home,  where  she  cared  for,  fed,  and  fatted 
them  until  the  following  November,  when 
defendant  sold  the  two  pigs  for  her  for  tiie 
sum  of  $16,  and  gave  her  two  more  lambs 
for  one  of  the  three,  a  buck,  which  he  sold  to 
a  neighbor,,  after  which  he  sold  ber  12  more 
for  the  $16  which  her  pigs  brwight,  making 
a  flock  of  16  sheep  belonging  to  her,  which 
he  agreed  to,  and  did,  let  out  for  her  on 
shaves,  first  letting  them  to  a  farmer  named 
Smith,  to  be  doubled  in  four  years,  and 
at  the  end  of  the  first  four  years,  in  the 
fall  of  1906,  he  received  back  from  this  let< 
ting  32  sheep,  which  he  then  let  out  for  her 
to  one  Ben  Gillett,  to  be  doubled  in  four 
years  more;  that  as  the  result  of  such  in- 
crease she  owned  64  sheep  in  1910,  and  de- 
fendant told  her  that  he  was  unable  to  let 
them  out  in  that  way  any  longer,  and  they 
would  have  to  be  sold ;  that  he  subsequently 
sold  them  for  $300,  which  be  did  not  then. 
however,  pay  to  her,  nor  did  she  press  him 
for  it  until  after  their  trouble,  when  he  de- 
nied that  he  owed  it  to  ber. 

On  the  other  hand,  defendant  denied  that 
be  ever  let  out  any  sheep  for  plaintiff  at 
any  time  to  any  person,  and  claimed  that 
during  the  summer  of  1902  the  three  lamba 
In  questiim,  which  be  had  given  to  plaintlfl 
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in  1901,  were  brought  back  to  his  fftrm  and 
were  with  his  own  flock,  he  having  agreed  to 
buy  them  of  her  in  case  she  did  not  succeed 
in  letting  them  out;  that  he  tried  to  help  her 
do  so,  and  probably  spoke  to  neighbors  about 
it,  but  they  were  unsuccessful,  and  he  paid 
her  for  them  in  the  fall  as  he  had  agreed; 
that  those  three  sheep  were  the  only  ones  she 
ever  owned,  and  he  had  given  her  the  money 
rec^ved  for  the  two  pigs  at  the  time  they  were 
sold;  that  he  always  kept  sheep  upon  his 
farm,  and  did,  out  of  his  own  flock,  let  sheep 
to  Smith  and  Olilett,  a  transaction  in  which 
plaintiff  had  no  interest,  and  with  which  she 
had  nothing  to  do;  that  in  1907  he  heard 
plaintiff  was  liable  to  make  him  trouble  un- 1 
der  a  claim  that  be  had  sheep  belonging  to] 
her,  and  in  making  a  settlement  with  her ; 
for  work  wliich  she  tiad  done  for  him  in  pldc- 
ing  beans,  amounting  to  some  $10.06,  he  pro- 
posed, when  he  paid  her,  that  they  settle  up 
all  matters  in  full,  so  they  would  know  how 
they  stood,  and  asked  that  she  sign  the  fol- 
lowing receipt,  drawn  by  him,  which  she  did: 
"December  4,  1907. 

"Received  of  D.  J.  Young  $15.00  for  picking 
beans,  and  sbeep  and  otiier  work,  in  full  to  date. 

"KoBa  MiUer." 

After  which  he  made  her  a  present  of  $5. 

The  testimony  introduced  by  the  respective 
parties  upon  this  issue  was  submitted  to  the 
Jury  by  the  court,  resulting  In  a  verdict  as 
above  stated,  and  thereafter  defendant  mov- 
ed for  a  new  trial,  urging  numerous  alleged 
errors  committed  during  the  progress  of  the 
trial,  and  that  the  verdict  was  against  t^e 
weight  of  evidence. 

[1]  One  of  the  objections  presented  against 
the  verdict  in  defendant's  motion  for  a  new 
trial,  and  earnestly  urged  here,  is  tliat  the 
verdict  was  taken  by  the  clerk  of  the  court 
In  the  absence  of  the  presiding  Judge,  and 
therefore  a  nullity.  Tliat  such  was  the  fact 
is  conceded.  An  affidavit  was  presented  to 
the  trial  court  by  defendant's  counsel  as  to 
the  circumstances  of  taking  the  verdict  in 
the  absence  of  the  judge  and  his  understand- 
ing of  the  agreem^it  between  counsel  that 
this  might  be  done.  '  Touching  this  mat- 
ter it  is  said  in  the  opinion  of  the  trial  court 
overruling  defendant's  motion: 

"There,  is  no  dispute  as  to  the  fact  that  the 
verdict  was  taken  m  the  absence  of  the  judge. 
The  proofs  in  this  case  were  closed  on  Friday 
afternoon  after  4  o'clodc.  The  following  day 
being  Saturday,  and  the  court  having  businees 
that  would  require  his  presence  at  home  the 
afternoon  of  Saturday,  stated  to  the  counsel 
for  parties  that  unless  they  would  consent  that 
the  clerk  might  take  the  verdict  in  the  absence 
of  the  judge,  if  it  were  not  reached  before  his 
train,  due  at  11 :26  a.  m,  should  leave,  he  would 
continue  the  case  until  the  following  Tuesday 
morning,  at  which  time  the  court  would  return. 
Counsel  asseoted  that  the  derk  might  take 
the  verdict,'  and  the  argument  was  then  taken 
up  and  an  evening  session  wag  held.  The  case 
was  resumed  the  next  morning  at  8  o'clock.  It 
was  given  the  jury  at  11  o'cleck,  and  the  judge 
left  for  the  train.  The  Jury  retamed  a  verdict 
at  11.30.  In  concluding  the  charge  to  the  jury, 
the  court  said  to  it  as  follows:  'Now,  gentle- 
I  win  probably  not  be  here  when  the  ver> 


diet  is  returned.  I  am  going  to  leave  on  the 
train.  You  have  beard  what  was  talked  last 
night  between  counsel  and  the  court,  and  I  sim- 
ply say  to  you  the  derk  will  take  your  verdict; 
If  you  should  come  in  before  I  go  away,  1  will 
take  it  myself,  or  it  wUl  be  taken  in  my  presence. 
After  you  have  got  through  with  the  considera- 
tion of  this  case,  you  will  be  excused  till  next 
Tuesday  morning  at  9  o'clock.'  Counsel  for  de- 
fendant was  present  when  the  jury  were  in- 
structed, and  when  they  retired.''^ 

Coiuisel  for  defendant  concede  to  Iiaving 
consented  to  what  was  proposed,  and  do  not 
question  that  the  facts  were  as  stated  by  the 
court,  but  contend  they  supposed,  or  under- 
stood, that  if  the  Jury  agreed  a  sealed  ver- 
dict would  be  given  the  derk,  to  be  opened 
and  formally  taken  in  the  usual  manner  on 
the  following  Tuesday  morning,  when  court 
would  convene  with  Judge  and  Jury  present 
It  is  not  claimed  anything  was  said  to  that 
effect  by  court  or  counsel ;  neither  would  the 
consent  of  counsel  Iiave  been  necessary  to  au- 
thorize a  sealed  verdict  We  see  nothing  am- 
biguous in  what  was  said  by  the  court  to 
the  jury  in  the  presence  of  counseL  On  this 
record  the  assignment  squarely  presents  the 
question  of  whether,  in  the  absence  of  other 
disclosed  irregularity  or  prejudicial  inddent, 
a  verdict  in  a  dvU  case,  rendered  witltin 
half  an  hour  from  the  time  the  case  was 
submitted  by  the  judge  to  the  jury,  taken  by 
the  clerk  in  open  court  in  the  customary 
manner,  but  by  consent  of  parties  in  the  ab- 
sence of  the  presiding  Judge,  must  be  regard- 
ed as  void  and  a  nullity,  because  be  was  not 
then  present  in  court 

We  are  not  referred  to  and  do  not  find 
controlling  precedent  upon  the  question  in 
this  state,  and  the  authorities  are  not  found 
uniform  in  other  jurisdictions.  Counsel  on 
both  sides  cite  cases  supporting  their  respec- 
tive contentions.  It  may  be  noted  in  the  out- 
set that  the  course  adopted  in  this  case  was 
irregular  and  unfortunate,  a  practice  liable 
to  result  in  a  mistrial,  which  we  do  not  wish 
to  be  understood  as  approving.  For  obvious 
reasons  the  presiding  Judge  of  the  court 
should  be  present  when  the  court  is  in  ses- 
sion and  its  business  being  transacted.  Be- 
dal  V.  Spurr,  33  Minn.  207,  22  N.  W.  390, 
which  holds,  however,  that  consent  of  coim- 
sel  to  the  clerk  taking  a  verdict  in  a  dvU 
case  in  the  absence  of  the  Judge  was  equiva- 
lent to  a  waiver  of  all  irregularities  in  that 
particular,  and  he  cannot  afterwards  be 
heard  to  object  to  the  verdict  on  that  ground. 
It  has,  on  the  other  hand,  been  held  that  re- 
ceiving a  verdict  is  a  judldal  function,  which 
the  court  cannot  delegate,  eyea  by  consent  of 
parties,  to  a  nonjudicial  officer.  Willett  v. 
Porter,  42  Ind.  260.  This  view  was  at  one 
time  adopted  by  certain  of  the  New  York 
courts,  but  was  subsequently  repudiated,  or 
distinguished,  in  tlie  well-reasoned  case  of 
Oubuc  V.  Lazell  et  al.,  182  N.  Y.  483,  75  N. 
B.  401,  where  it  is  held  that  the  derk.  In  re- 
ceiving a  verdict  in  the  absence  of  the  pre- 
siding Judge  by  consent  of  counsel  for  both 
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parties  In  open  court,  was  exercising  no 
strictly  Judicial  function,  and  the  verdict  so 
received  by  him,  though  Irregular,  was  not 
void. 

The  manner  of  taking  a  verdict  la  a  mat- 
ter of  practice.  Under  the  practice  of  this 
state  it  Is  the  duty  of  the  clerk,  on  return  of 
the  Jury  to  rmder  a  verdict,  to  inquire  if 
they  have  agreed  upon  a  verdict,  and,  if  so, 
what  it  is,  to  receive  the  verdict,  repeat  it 
to  the  Jury,  and,  if  assented  to  by  all,  record 
It  Usually  and  by  proper  practice  this  is 
done  in  the  presence  of  the  presiding  Judge, 
who  is  not  called  upon  to  otherwise  partici- 
pate or  exercise  any  strictly  Judicial  func- 
tion at  that  time,  unless  some  motion  or 
matter  out  of  the  ordinary  arises.  This  is 
a  civil  action  between  private  parties,  in 
which  the  court  haVl  Jurisdiction  of  the  sub- 
ject-matter and  of  the  litigants.  In  such  a 
case  the  parties  may  in  many  ways  waive 
rights  and  stipulate  as  to  the  conduct  of 
the  litigation,  which  will  be  binding  between 
themselves,  and  which,  if  reasonable,  the 
courts  will  recognize  and  enforce.  Presump- 
tively, and  so  far  as  shown,  this  verdict  was 
taken  and  recorded  by  the  clerk  at  the  con- 
clusion of  the  trial  in  the  customary  manner 
without  any  prejudicial  circumstances  or  ir- 
regularities, except  that  the  trial  Judge  was 
not  present — a  palpable  irregularity  in  prac- 
tice, which  the  parties  by  their  consent  could 
and  did  waive.  That  contingencies  might 
have  arisen  in  the  absence  of  the  trial  Judge 
which  would  give  this  question  a  different 
aspect,  and  perhaps  result  in  a  mistrial,  does 
not  render  the  Judgment  invalid.  Under  the 
circumstances  shown  by  this  record,  we  can- 
not find  that  it  is  void  because  the  verdict  was 
received,  with  the  consent  of  counsel,  by  the 
clerk  of  the  court  in  the  absence  of  the  pre- 
siding Judge,  which  was  no  more  under  the 
circumstances  than  a  mere  irr^ularlty  in 
practice,  which  was  waived. 

Aside  from  the  above,  and  the  contention 
that  the  verdict  is  against  the  great  weight 
of  evidence,  defendant's  assignments  of  error 
are  mostly  directed  against  the  charge  of  the 
court,  in  which  it  is  urged  that  the  claims 
and  theory  of  the  defense  were  not  fairly 
submitted  to  the  Jury.  It  is  said  that,  under 
the  issue  tendered  and  testimony  glvoi,  the 
only  question  for  the  Jury,  if  any,  was 
whether  plaintUf  owned  16  sheep  in  1902, 
whid>  were  let  by  defendant  for  her  to  Smith 
to  double  in  four  years,  which  were  taken 
over  from  Smith  during  that  four  years  by 
one  Rogers  to  complete  the  contract,  who  re- 
turned the  32  sheep  to  defendant  In  1906, 
which  32  sheep  were  then  let  for  her  by  de- 
fendant to  one  GiUett  to  double  in  four  years, 
at  the  end  of  which  time,  in  1910,  the  doubled 
flock,  or  64  sheep,  were  sold  by  defendant  for 
$300. 

Defendant  not  only  denied  ever  letting  any 
she^  for  plaintiff  to  any  ona  but  produced 
a  written  contract  between  him  and  GlUett, 


of  October  6,  1906,  showing  that  he  then  let 
GUlet  20  black  top  merino  lambs,  to  be 
doubled  In  four  years,  which  he  testifies  were 
selected  from  his  own  flock,  to  which  he  sub- 
sequently added  12  breeding  ewes  from  his 
own  flock,  and  that  all  of  them  were  taken 
over  by  GUlett  some  time  before  Rogers  re- 
turned those  he  had.  Gillett  testified  that  he 
dealt  with  and  contracted  32  sheep  from 
defendant,  in  1906,  that  he  did  not  know  any 
one  else  claimed  or  had  any  intoest  in  them, 
and  at  the  expiration  of  the  letting  bought 
the  then  64  she^  from  defendant  for  |300, 
paying  for  them  one  year  later,  with  6  p^ 
cent  Interest  This  transaction  is  admitted 
by  defendant  It  is  claimed  that  these  facts 
are  undisputed,  and  plaintiff  has  failed  to 
show  defendant  let  any  sheep  of  hers  to  Gil- 
lett in  1906;  that  when  this  action  was 
brought  more  than  six  years  had  expired 
since  Rog««  returned  the  32  she^  claimed 
by  her,  and  the  court  particularly  erted  in 
instructing  the  Jury  as  follows: 

"While  you  might  find  as  a  fact  thnt  the 
sheep  let  to  GiUett  in  1906  were  not  the  sheep 
that  Smith  and  Rogers  had,  yet,  should  you 
find  that  when  they  were  let  to  Gillett,  diey 
were  let  to  him  by  Mr.  Young  in  the  interest 
of  Miss  Miller  as  and  for  her  fiock,  then  she 
would  be  entitled  to  recover." 

Plaintiff  testified  that  while  she  Uved  at 
defendant's  she  kept  tab  on  the  sheep  more 
or  less;  that  she  knew  Gillett,  who  -lived 
about  a  quarter  of  a  mile  from  defendant, 
got  her  sheep;  that  she  was  not  at  defend- 
ant's place  at  that  time,  and  had  no  personal 
knowledge  of  the  agreement  between  him 
and  defendant,  but  understood  they  were  let 
to  Gillett  to  be  doubled  in  four  years;  that 
before  the  four  years  were  up  defendant  talk- 
ed with  her  about  the  sheep  and  the  difficulty 
of  letting  them  out,  said  "the  fiock  la  getting 
quite  large,"  and  when  she  asked  if  they 
could  not  be  let  in  two  bunches  replied, 
"People  dont  like  to  take  sheep  like  that 
any  more,"  and  she  then  consented  to  their 
being  sold,  If  he  could  not  let  them  out;  that 
he  subsequently  told  her  he  had  sold  them  to 
GUlett,  and  she  found  out  from  GUlett  what 
he  had  paid  for  them.  Various  witnesses, 
mostly  neighboring  farmers,  testified  that 
defendant  had  at  different  times  offered  to 
let  them  sheep  on  shares  belonging  to  "Rosa," 
or  to  his  "wife's  youngest  sister,"  and  state- 
ments made  by  him  that  certain  sheep  which 
he  had  let  out  belonged  to  her. 

[2,  3]  Defendant  does  not  deny  that  he  let 
out  two  bunches  of  sheep  for  four  years  ea<d> 
in  succession,  of  the  number,  at  the  time,  and 
on  the  terms  stated  by  plaintiff.  His  denial, 
which  goes  to  the  foundation  of  her  action 
and  raises  the  test  Issue  of  fact  for  a  Jury, 
is  that  she  had  no  interest  In  them.  If  the  16 
sheep  first  let  out  and  the  32  returned  four 
years  later  were  hers,  which  he  denies,  and 
if  he  then  converted  and  appropriated  them 
to  his  own  use,  concealing  the  fact  from  her, 
and  deceived  her  into  believing  that  he  had 
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let  oat  the  Increased  flock  to  Glllett  tor  four 
years  more  upon  the  same  terms  as  formerly, 
the  Btatate  of  limitations  wonld  not  begin  to 
run  against  her  until  she  learned  of  the  de- 
ception and  conversion.  The  fact,  If  true, 
that  he  let  some  of  his  own  sheep  to  Glllett, 
Instead  of  hers,  would  not  defeat  her  right 
to  recover,  If  she  was  kept  In  Ignorance  of  It, 
and  led  by  him  to  believe  they  were  hers. 
The  court  committed  no  error  against  defend- 
ant in  telling  the  Jury  that  If  defendant  did 
in  fact  let  his  own  sheep  instead  of  hers  to 
Glllett,  but  in  her  Interest,  as  and  for  her 
flock,  she  would  be  entitled  to  recover. 

[4]  This  case,  as  we  view  It,  Is  essentially 
one  of  fact — an  action  In  assumpsit,  based 
In  effect  under  the  testimony  upon  a  dalmed 
ownership  and  contract  of  agency  which 
plaintiff  asserts  and  defendant  denies.  The 
subject-matter  Is  a  number  of  sheep  which 
she  claims  were  hers,  and  handled  for  her  by 
defendant  during  a  term  of  years,  at  the  end 
of  which  time  he  sold  them  with  her  consent 
and  has  not  accounted  to  her  for  the  pro- 
ceeds. His  flat  denial  of  all  the  essential 
facts  she  claims  leaves  no  middle  ground  in 
the  controlling  issue  of  this  litigation,  which 
Is  well  defined  and  not  difBcult  for  the  ordi- 
nary Jury  to  understand.  The  credibility  of 
the  respective  parties  and  their  witnesses 
was  peculiarly  a  matter  for  the  Jury.  The 
court  distinctly  charged  that  the  burden  of 
proof  rested  upon  plaintiff,  and  the  verdict 
should  be  for  defendant,  unless  she  establish- 
ed the  facts  as  she  claimed  them  by  a  pre- 
ponderance pf  evidence.  The  nature  of  the 
controversy,  respective  claims  of  the  parties, 
and  controlling  questions  of  fact  for  the  jury 
were  fairly  stated,  and  the  duty  of  the  jury 
in  the  premises  pointed  out  by  the  court  We 
And  no  prejudicial  error  in  the  charge,  and 
after  an  examination  of  the  entire  cause  can- 
not conclude  that  the  verdict  should  be  dis- 
turbed because  against  the  great  weight  of 
evidence,  or  that  it  afflrmatively  appears  any 
error  a|f  the  court  has  resulted  in  a  mis- 
carriage of  justice. 

The  judgment  is  afilrmed. 


VILLAGE  OF  GROSSB  POINTE  SHORES 

et  al.  V.  HOLMES  et  aL     (No.  13&) 
(Supreme  Court  of  Midiigan.     May  31,  1&17.) 
HiOHWATS  «=»17  —  Acquisition  —  Pbzsuicp- 

TIOK— BVIDENOB— SUFTICIKNOY. 

Evidence  held  insufficient  to  establish  the 
title  of  a  villa|;e  and  township  to  a  highway  by 
user  for  a  period  of  years. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Cwit.  Dig.  {  24.] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery;  George  S.  Hosmer,  Judge. 

Suit  by  the  Village  of  Grosse  Polnte  Shores 
and  the  Township  of  Grosse  Polnte  against 
Clara  Holmes  and  others.  Decree  dlsmls- 
ing  the  bill,  and  plalntlfTs  appeal.    Affirmed. 


Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STBIBRE, 
BROOKE,  and  FELLOWS,  JJ. 

William  M.  Mertz,  of  Detroit  (Frank  N. 
Renaud,  of  Detroit,  of  counsel),  for  appel- 
lants. Stevenson,  Carpenter,  Butzel  &  Bac- 
kus, of  Detroit,  for  appellee  Holmes.  Ward 
Choate  and  W.  W.  Chapln,  both  of  Detroit, 
for  appellees  Walters'  Heirs.  Thomas  G. 
Long,  of  Detroit,  for  other  appellees. 

STONE,  J.  It  is  the  claim  ot  plaintiffs 
that  the  gist  of  this  suit  is  to  have  the 
Vernier  road  approach  into  Lake  St.  Clair, 
east  of  the  Lake  Shore  road,  or  Jefferson 
avenue,  decreed  to  be  a  public  highway,  with 
full  riparian  rights,  to  the  public.  By  their 
amended  bill  of  complaint  jdaintlffs  state 
that  the  said  Vernier  road  (so  called)  within 
the  limits  of  the  village  of  Grosse  Polnte 
Shores,  and  for  a  considerable  distance 
westerly  thereof  in  the  township  of  Grosse 
Polnte,  consists  of  a  strip  of  land  66  feet 
in  width,  taken  from  the  northerly  (some- 
times called  easterly)  side  of  private  claim 
156,  and  is  a  highway  passing  through  said 
village  near  the  middle  thereof,  in  an  east- 
erly and  westerly  direction,  and  connects 
with  other  highways  of  Grosse  Polnte  town- 
ship, westerly  of  said  village,  and  extends 
into  Lake  St  Clair  on  the  east,  crossing  the 
Lake  Shore  road,  known  as  Jefferson  avenue, 
near  the  border  of  the  lake;  that  they  are 
not  definitely  informed,  but  beg  leave  to  dis- 
cover by  what  method  said  Vernier  road  be- 
came a  highway,  but  show  that  the  same  has 
been  a  pubUc  road,  and  has  been  fully  dedi- 
cated to  highway  purposes  for  more  than 
haU  a  century,  and  that  plalntlfl!s,  and  their 
inhabitants,  and  the  inhabitants  of  adjacoit 
territory,  and  all  persons  having  occasion 
to  pass  over  it,  have  fixed  and  lawful  rights 
to  use  said  road  as  a  highway;  that  the 
said  highway  has  been  used  as  an  approach 
into  Lake  St  Glair  by  the  public  traveling 
thereon  ever  since  the  opening  and  use  of 
said  road  for  highway  purposes,  except  as 
the  same  is  now  being  unlawfully  obstructed 
by  the  defoidants. 

By  her  answer  the  only  adult  defendant 
admits  the  said  allegations  of  the  bill,  ex- 
cept that  she  denies  that  plaintiffs  are  ex- 
ercising, or  ever  did  exercise,  any  authority, 
Bnpervisi<m,  or  Jurisdiction  over  that  part 
of  said  Vernier  road,  so  called,  east  of  the 
east  line  of  Jefferson  avenue,  and  denies  that 
said  Vernier  road  extends,  or  ever  did  ex- 
tend, east  of  the  east  line  of  Jeftenaa  ave- 
nue. She  further  admits  the  alleged  location 
and  connections  of  said  Vernier  road,  except 
that  she  denies  that  the  same  extends  into 
Lake  St  Clair  on  the  east,  crossing  the  Lake 
Shore  road,  known  as  J^erson  avenue, 
near  the  border  of  said  lake;  but,  on  the 
contrary,  alleges  that  Vernier  road  does  not 
extend,  and  never  did  extend,  east  of  the 
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east  line  of  said  JeBenon  aventie.  She  then 
states  the  source  of  defendants'  title  to  said 
parcel  of  land. 

It  Is  conceded  In  the  case  that  the  only 
premises  In  dispute  Is  the  short  stretch  of 
land  east  of  the  east  line  of  Jefferson  avenue 
and  extending  to  the  lake;  and  It  may  be 
said  that  the  primary  object  of  this  suit  Is 
to  establish  the  extension  of  Vernier  road 
from  the  east  line  of  Jefferson  avenue  to  the 
lake.  The  case  was  heard  upon  the  plead- 
ings and  the  proofs  taken  in  open  court,  and 
after  argument  a  final  decree  was  entered, 
dismissing  the  plaintiffs'  bill  of  complaint. 
The  plaintiffs  have  appealed. 

It  appears  from  the  record  that  Jefferson 
avNiue  ruhs  easterly  from  the  city  of  De- 
troit, following  more  or  less  closely  the  shore 
line  of  the  Detroit  river  and  Lake  St  Clair. 
It  was  formerly  called  the  Iiake  Shore  road. 
At  some  points  it  is  at  the  edge  of  the  shore 
bank,  leaving  no  dry  land  between  the  road 
and  the  water,  other  than  the  slope  of  the 
bank;  at  other  points  there  are  large  build- 
ing lots  between  the  road  and  lake.  At 
different  points  in  the  northerly  or  easterly 
part  of  the  township  of  Grosse  Pointe  old 
established  public  roads  come  Into  Jefferson 
avenue  from  the  west  (The  latter  street  or 
road  here  runs  in  a  northerly  and  southerly 
direction.)  At  the  point  in  controversy, 
where  the  Vernier  road  comes  from  the  west 
out  onto  Jefferson  avenue,  there  always  has 
been  some  dry  land  between  the  said  avenue 
and  the  water,  varying  in  width  from  prac- 
tically none  at  the  upper  or  northerly  line 
of  Vernier  road  extended  to  40  or  50  feet 
In  width  at  the  southerly  line  of  Vernier 
road  extended.  For  many  years  no  use  was 
attempted  to  be  made  by  any  of  the  riparian 
owners  of  the  land  between  the  Lake  Shore 
road  and  the  lake.  This  was  true,  not  only 
of  the  land  In  question,  but  of  other  lands 
in  the  vicinity.  There  were  no  fences  be- 
tween Jefferson  avenue  and  the  lake — all 
was  left  open.  Vernier  road  was  opened, 
laid  out  and  given  to  the  public  many  years 
ago  by  Lawrence  Vernier,  the  then  owner 
of  the  land.  Fences  were  built  along  each 
side  from  Jefferson  avenue  west  Nothing 
whatever  was  done  between  Jefferson  ave- 
nue and  the  lake. 

The  private  claim,  on  which  Vernier  road 
was  thus  opened,  or  at  least  that  portion 
of  It  here  in  controversy,  remained  in  the 
Vernier  family  until  1906,  passing  from  fa- 
ther to  son,  and  then  to  the  grandson,  John 
Vernier,  from  whom  said  defendants'  fa- 
ther purchased.  With  no  beneficial  use  be- 
ing made  of  the  land  between  Jefferson  ave- 
nue and  the  lake,  and  Vernier  road  being 
opened  from  the  west  out  onto  Jefferson 
avenue,  the  peqple  Uving  in  the  vicinity,  and 
iHUdE  from  the  lake,  would  come  down  Ver- 
nier road  from  the  west,  cross  Jefferson 
avenue,  and  go  into  the  lake  to  get  water  and 
ice,  to  water  cattle  and  other  farm  stock,  to 
unload  logs  for  rafting,  and  for  pleasure 


driving  and  horse  racing  on  the  ice  in  the 
winter.  As  said  by  one  of  complainants'  wit- 
nesses: "Wherever  there  was  an  open  place^ 
they  would  go  down."  It  aKieats  that,  be- 
fore any  beneficial  use  was  made  by  the  Ver- 
niers of  this  land,  between  Jefferson  avenue 
and  the  lake,  they  did  such  work  as  was 
required  from  time  to  time  to  protect  the 
shore  banks  from  the  action  of  the  waves.  A 
log  crib  was  maintained.  A  large  quantity 
of  brush  was  put  in  at  one  time;  also  some 
trees  were  put  and  remained  there.  The 
pathmasters,  on  two  or  three  occasions  dur- 
ing the  time  covered  by  the  testimony,  did 
some  work  which  fulfilled  two  purposes — 
primarily  It  repaired  and  protected  the  bank 
of  the  roadway  on  Jefferson  avenue;  and, 
secondly.  It  made  It  possible  to  get  into  the 
lake  and  haul  out  loads  of  water.  It  is 
claimed  this  was  done  without  the  knowl- 
edge of  defendants'  predecessors  in  title — 
then  the  owners  of  the  land  in  dispute.  At 
one  time  the  waves  washed  away  a  portion 
of  the  roadway  of  Jefferson  avenue,  opposite 
the  northerly  side  of  Vernier  road.  The 
township  authorities  repaired  the  damage 
and  put  in  a  wooden  breakwater.  This  break- 
water was,  however,  supposed  to  have  been 
put  in  on  the  adjoining  private  claim,  and 
not  on  the  land  In  dispute,  or  on  land  owned 
by  the  Verniers. 

A  careful  perusal  and  consideration  of  the 
record  leads  us  to  the  conclusion  that  there 
has  no  such  user  been  shown  as  is  required 
to  constitute  a  highway  over  the  disputed 
strip  of  land.  The  law  of  the  case  is  well 
stated  In  the  recent  cases  of  Stlckley  v. 
Township  of  Sodus,  131  Mich.  510-517,  91 
N.  W.  745,  59  L.  B.  A.  287,  South  Branch 
Ranch  Co.  v.  Emery,  157  N.  W.  419,  and 
Gallnski  v.  City  of  Detroit,  159  N.  W.  371. 
While  the  use  claimed  was  being  exercised, 
the  question  whether  the  land  was  a  public 
highway  never  arose,  because  for  years  de- 
fendants' predecessors  in  title  made  no  bene- 
ficial use  of  any  of  the  land  lying  between 
Jefferson  avenue  and  the  lake.  The  driving 
over  of  cattle,  the  hauling  of  water,  ice,  and 
logs,  in  no  way  came  In  conflict  with  any  use 
which  defendants'  predecessors  In  title  could 
make  of  the  land.  The  evidence  of  the  ex- 
penditure of  public  moneys  on  this  terri- 
tory is  of  an  equivocal  and  uncertain  char- 
acter, and  is  as  consistent  with  the  protec- 
tion and  care  of  Jefferson  avenue  as  with 
the  maintenance  of  a  highway  over  the  land 
in  question.  We  are  of  the  opinion  that  the 
plaintiffs  have  failed  to  show  a  public  high- 
way over  the  disputed  strip  of  land.  We  have 
examined  the  documentary  and  other  evi- 
dence claimed  to  show  a  dedication  of  the 
lands  in  question  for  a  public  highway,  and 
are  of  the  opinion  that  no  dedication  has 
been  shown. 

The  decree  of  the  circuit  court  is  therefore 
affirmed,  with  costs  of  both  courts  to  the 
defendants. 
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OULLBT  V.  BADGLBT.    (Na  fi6v) 
(Siii>remQ  Oonrt  of  liicbigan.    Hay  31,  1917.) 

DivoBCE  ®=>197-— CouNsiTL  Fbes  of  Wrra— Li- 
ability OF  WiFIi. 
Under  Comp.  I.rew8,  §  .8628,  proTiding  that 
Id  every  suit  for  divorce  the  court  may  in  its 
discretion  require  the  husband  to  pay  any  sums 
necessary  to  enable  the  wife  to  carry  on  or  de- 
fend the  suit,  an  allowance  to  the  wife  in  a 
BOit  for  divorce  on  ber  application  on  account 
of  attorney's  fees  did  not  limit  her  attorney  to 
the  amount  so  allowed  or  prevent  him  from 
recovering  the  reasonable  value  of  bis  services 
oo  ber  contract  to  pay  such  reasonable  value. 

[Ed.  Note.— For  other  cases,  see  Divoiyxi, 
Cent  Dig.  !$  582,  583.] 

Case-Made  from  Clrcnlt  CoTirt,  Ja<&80ii 
County;   James  A.  Farklnaon,  Judge. 

Action  by  Estella  Culley  against  Forrest  C. 
Badgley.  FVom  a  Jut^ment  for  plaintiff  for 
an  insufficient  amount,  she  appeals  on  a  caae- 
made.    Affirmed. 

Argued  before  KUHN.  O.  J.,  and  STONE, 
OSTBANDER,  BIBI>,  MOOBE,  STEEBE, 
BBOOKE,  and  FELLOWS,  JJ. 

Grove  H.  Wolcott,  of  Jackson,  for  appellant 
F.  O.  Badgley,  of  Jacltson  (Wilson  4  Cobb, 
of  Jackson,  of  counsel),  for  appellee. 

STONB,  J.  Tbls  action  was  brought  to  re- 
cover certain  moneys  in  the  defendant's  pos- 
session alleged  to  belong  to  the  plaintiff. 
The  plea  was  the  general  Issue,  with  notice 
of  claim  of  lien  for  attorney's  fees  and  tender. 

Hie  case  is  brought  here  by  the  plaintiff 
upon,  case-made,  and  from  the  statement  of 
tasta  we  glean  the  following: 

nie  plaintiff,  having  trouble  with  her  hus- 
band in  the  summer  of  1011,  employed  the  de- 
fMidant  a  practicing  attorney,  to  Institute 
proceedings  against  her  husband  to  dissolve 
the  marriage,  and  obtain  permanent  alimony. 
At  the  time  of  defendant's  employment,  ac- 
cording to  his  testimony,  plaintiff  asked  him 
what  he  would  charge  her  for  his  services. 
He  told  her  that,  inasmuch  as  the  services  he 
might  be  called  upon  to  perform  were  a  mat- 
ter of  great  uncertainty,  he.  could  not  in  ad- 
vance advise  her  as  to  the  amount  he  would 
charge.  He  further  stated  to  her  that  he 
might  be  able  to  effect  a  settlement  with  ber 
husband;  and,  if  so,  the  charge  would  be 
small.  On  the  other  hand,  if  litigation  en- 
sued, he  could  give  her  no  assurance  on  the 
subject,  beyond  saying  that  he  would  expect 
such  compensation  as  his  services  were  rea- 
sonably worth ;  that,  with  this  understanding 
on  his  pert,  defendant  undertook  to  negotiate 
a  settlement  with  the  husband,  but,  this  prov- 
ing unavailing,  in  September,  1911,  the  de- 
fendant acting  as  plaintlfTs  solicitor,  pre- 
pared and  filed  a  bill  of  complaint  to  dissolve 
the  marriage  relation  and  obtain  permanent 
aUmcmy. 

The  plaintiff  made  the  claim  in  her  testi- 
mony that  the  defendant  from  the  outset, 
with  Inference  to  his  employment,  assured  her 
that  bar  huabAnd  would  have  to  pay  all  of  the 


expenses  of  the  divorce  snit,  indndlng  hl» 
fees.  On  July  17,  1911,  according  to  defend- 
ant's testimony,  plaintiff  wrote  him  a  letter,  in 
which  she  said  that  she  was  going  to  get  an- 
other attorney,  and  that  her  attorneys  would 
have  to  get  their  pay  out  of  her  husband,  as 
she  had  no  means.  Defendant  testified  that 
the  first  time  plaintiff  came  into  his  office 
after  the  letter  was  received  he  asked  her 
wliat  she  meant  by  it  to  which  she  repUed: 

"What  I  meant  by  that  was  all  I  had  was  this 
40  acres  of  land  out  there,  and  if  we  get  into  a 
lawsuit  with  Mr.  Culley,  and  if  we  don  t  win  the 
case,  I  don't  know  how  I  could  pay  my  lawyers; 
I  wouldn't  have  anything  to  pay  with." 

To  which  defendant  relied: 

"Of  course,  if  we  don't  win  this  lawsuit,  my 
dharge  to  you  will  be  very  reasonable  and  very 
smalL  If  we  do  succeed  in  this  case.  I  shall  ex- 
pect you  to  pay  what  the  service  is  worth." 

A  hearing  of  the  divorce  case  was  had, 
which  resulted  in  a  decree  in  favor  of  the 
plaintiff.  The  trial,  with  the  hearings  later 
held  for  the  purpose  of  determining  the  value 
of  the  property  of  the  defendant  in  the  di- 
vorce case,  covered  a  period  of  14  days.  The 
decree  in  the  divorce  case  required  the  de- 
fendant therein  to  pay  the  plaintiff  herein  ?2,- 
600  in  cash,  and  also  to  convey  to  her  80 
acres  of  l^nd,  or  at  his  opticm  pay  complain- 
ant $4,400,  and  also  a  solicitor's  fee  of  $800 
and  the  taxed  costs. 

The  husband  appealed  to  tbls  court  The 
stenographer's  transcript  of  testimony  cover- 
ed 1,136  pages,  making  a  printed  record  of 
531  naees. 

After  the  case  had  been  appealed  to  this 
court  the  plaintiff  filed  her  petition.  In 
which  she  stated  that  she  was  informed  by 
her  solicitors  that  they  should  be  paid  at 
that  time  at  least  ?750  to  apply  on  their  serv- 
ices already  rendered,  and  to  be^Tendered  in 
the  preparation  of  the  case  for  hearing  in 
this  court  and  the  final  argument  thereof, 
and  in  addition  thereto  an  allowance  of  $60 
to  cover  the  expense  of  printing  briefs.  In 
both  petitions  filed  In  the  circuit  court  for 
temporary  alimony  and  in  the  petition  filed 
in  this  court  the  plaintiff  stated  that  the 
only  property  she  had  was  40  acres  of  land, 
subject  to  a  Ufe  estate  of  her  mother,  and 
also  subject  to  a  lien  of  a  mortgage  upon 
which  there  was  due  $1,600;  that  she  had  no 
inocmie,  and  would  be  unable  to  prosecute  the 
case  and  defray  the  costs  and  expenses  at- 
tending the  same  without  assistance  from  the 
defendant  therein. 

Upon  a  hearing  of  the  petition  ffied  In  this 
court  an  order  was  made  requiring  the  said 
CuUey  to  pay  a  solicitor's  fee  of  $100  and 
$50  to  cover  the  cost  of  printing  briefs.  OSils 
money  was  paid  to  the  defendant  herein,  who 
immediately  paid  one-half  of  the  solicitor's 
fee  to  Mr.  Noon,  an  attorney  who  was  em- 
ployed 'by  the  plaintiff,  after  the  divorce  suiC 
was  pending,  to  assist  In  the  litigation. 

The  decree  of  the  circuit  court  was  affirmed 
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by  this  conrt  with  costs.  Oalley  v.  OoUey, 
189  Mich.  496,  155  N.  W.  401. 

After  the  decree  of  this  court  some  otmtro- 
versy  arose,  the  plaintiff  herein  claiming  that 
Mr.  CuUey  had  forfeited  his  option  to  pay 
the  sum  of  ?4,400  in  lien  of  conveying  to  her 
the  land.  In  the  meantime  there  had  been 
turned  over  to  the  defendant  herein  $7,460, 
in  whldi  amount  was  Included  the  attorney's 
fee  allowed  by  the  circuit  court  and  this 
court. 

Afterwards  the  present  counsel  for  the 
plaintiff,  having  satisfied  himself  that  the 
plaintiff  was  not  entitled  to  the  land  in  ques- 
tion, requested  the  defendant  herein  to  turn 
over  to  him  the  $4,400  paid  by  CuUey  In  Ueu 
of  such  land,  which  was  done,  and  the  plain- 
tiff thereupon  conveyed  the  land  to  CuUey. 
This  suit  was  brought  to  recover  the  money 
In  defendant's  possesslcoi,  $2,610,  less  $400 
awarded  by  the  courts  as  solicitor's  fees,  be- 
ing. $2,210. 

While  the  controversy  about  the  land  was 
on  the  plaintiff  made  Inquiry  as  to  the  charge 
which  her  attorneys,  the  defendant,  and  Mr. 
Noon,  would  make  against  her  for  services. 
She  was  then  Informed  by  the  defendant  that 
he  had  received  some  money  for  expenses, 
and  $75  of  the  attorney's  fee,  being  $26  al- 
lowed by  the  circuit  court,  and  one-half  of  the 
amount  allowed  by  the  Supreme  bourt,  and 
$300  allowed  by  the  circuit  court,  and  that 
his  charge  would  be  $1,000,  giving  her  cred- 
it for  $400  BoUdtor's  fees  allowed  by  the 
sourt.  Mr.  Noon  informed  her  that  his  charge 
would  be  $500,  less  a  credit  of  $50  which  he 
bad  received  from  the  defendant,  being  one- 
t«Jf  of  the  solicitor's  fee  allowed  by  the  Su- 
(iieme  Court  Upon  receipt  of  this  Informa- 
tion plaintiff  replied:  "I  understood  you 
would  get  your  pay  out  of  Mr.  Culley." 

Before  the  date  on  which  settlement  was 
to  be  made  plaintiff  consulted  Mr.  Wolcott, 
ber  attorney  in  this  suit,  and,  through  him, 
made  written  demand  upon  defendant  for  the 
money  in  his  x>osses8lou,  less  $400  solicitor's 
I'eee  allowed  by  the  court,  and  gave  notice  to 
him  that  he  was  discharged  as  her  attorney. 
A  (ew  days  later  defendant  paid  to  Mr.  Noon 
$4i>0  from  the  funds  in  his  bands,  but  with- 
out any  authority  from  the  plaintifT,  and  de- 
ducted from  the  balance  the  amount  of  his 
cburge  of  $1,000,  less  $400,  and  tendered  to 
Ml.  Wolcott,  who  was  authorized  to  receive 
tike  money,  the  balance  of  the  money  in  his 
hauds,  in  gold,  the  amount  of  the  tender  be- 
ing $1,610,  which  was  refused,  and  suit  was 
brought 

Upon  the  trial  the  plaintiff  claimed  and 
testified  that  she  had  a  bargain  with  defend- 
ant which  in  effect  was  that  he  should  repre- 
sent her  in  said  litlgatloB,  and  take  as  pay- 
ment for  his  services  sudl  sums  as  were  al- 
lowed by  the  court  for  attorney's  £ees.  The 
defendant  denied  that  such  agTeement  was 
ever  made,  and  testified  that  an  agreouent 
was  made  with  the  plaintiff  that  he  would 
charj^  her  what  his  services  were  worth. 
The  trial  court  submitted  the  controversy  to 


a  Jury  to  find  what  the  bargain  was.  The 
Instructions  were  plain  and  specific  that  if 
the  bargain  v^as  as  claimed  by  the  plaintiff, 
the  tender  was  not  sufficient,  and  the  plaintiff 
would  be  entlUed  to  a  verdict  for  $2,210; 
that  If  the  contract  was  as  claimed  by  the 
defendant,  the  tender  was  sufficient  and  the 
plaintiff  would  be  entitled  to  a  verdict  for 
$1,610.  The  jury  found  the  contract  to  be  as 
claimed  by  the  defendant  and  returned  a 
verdict  tor  the  plaintiff  in  the  latter  sum. 

That  defendant's  charge  for  services  was 
reasonable  was  not  disputed  at  the  trial ;  the 
plaintiff  contending  that,  the  courts  having 
awarded  certain  sums  of  money  in  the  way 
of  solicitor's  fees,  the  defwidant  was  obliged 
to  accept  such  awards  in  full  payment  and 
satisfaction  of  his  services,  regardless  of  the 
value  of  such  'services  or  any  contract  I)e- 
tween  the  parties. 

At  the  close  of  the  evidence  plaintiff  moved 
for  a  directed  verdict  In  favor  of  the  plaintiff 
for  the  sum  of  $2,210,  on  the  ground  that,  the 
defendant  having  had  an  allowance  for  solic- 
itor's fees,  oonoeded  to  be  $400  out  of  the 
property  of  the  defendant  in  the  divorce  case, 
and  the  defendant  having  received  the  same, 
he  could  not  dalm  anything  further  of  the 
plaintiff.  The  court  under  the  statute,  re- 
served dedsion  thereon,  and  the  Jury  render- 
ed the  verdict  above  stated.  Plaintiff's  at- 
torney also  requested  the  court  to  charge 
the  Juiy  that  the  defendant  having  had  so- 
licitor's fees  allowed  by  the  court  conceded 
to  be  $400,  oould  not  claim  anything  further 
from  the  plaintiff.  This  request  was  refused. 
Later  plaintiff  brought  up  for  bearing  said 
motion  for  judgment  therem  in  favor  of  the 
plaintiff  for  $2,210  notwithstanding  said  ver- 
dict, which  moticn  was  denied,  and  Judgment 
was  rendered  for  the  amount  of  the  verdict 
with  costs  to  the  defendant 

Under  appropriate  assignments  of  error 
counsel  for  ai^>tilant  says: 

"The  sole  question  for  consideration  by  this 
court  upon  the  agreed  facts,  seems  to  be  whether 
or  not  a  solicitor  employed  by  a  married  woman 
in  a  divorce  case,  after  having  had  an  allowancu 
for  his  fees  made  by  the  court  out  of  the  hus- 
band's estate,  can  make  any  further  claim'  for 
compensation  by  the  wife.  The  question  has 
never,  been  directly  raised  in  this  court  before, 
to  the  knowledge  of  plaintiff's  counsel." 

Our  attention  is  called  to  8ecti(m  8628, 
Comp.  Laws,  and  its  construction  la  Wolcott 
V.  Patterson,  100  Midi.  227,  68  N.  W.  1006,  24 
L.  R.  A.  629,  43  Am.  8t  R^.  466,  and  Jordan 
V.  Westerman,  62  Mich.  170,  28  N.  W.  826,  4 
Am.  St.  Rep.  836.  It  is  urged  that  when  an 
attorney  receives  the  allowance  made  by  the 
court  out  of  the  husband's  estate,  bis  entire 
compensation  is  provided  for,  audi  he.  has  no 
right  to  insist  that  the  wife  etiall  turn  over  to 
blm  a  part  of  ber  alimony  to  make  good  what 
he  considers  inadequate  pay  for  his  services. 
We  understand  counsel  for  appellant  to  claim 
tttat,  no  matter  what  the  contract  was,  when 
the  application  was  made  to  the  court  for 
this  compensation,  and  it  was  allowed  and 
paid  defendant,  be  thereby  waived  any  other 
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or  farther  dalm  against  tbe  plalntUC.  Tbe 
facts  are  that  the  plaintiff  applied  to  the 
courts  for  relief  under  the  statute  (dted,  and 
not  the  defendant  We  do  not  think  that  W 
such  application  the  plaintiff  could  be  re- 
lieved of  her  contract  with  thc/defeodant,  as 
found  by  the  jury.  We  have  lead  the  cases 
dted  by  aM>ellant  with  care,  and  do  not  think 
that  they  support  the  position  <dalined.  In 
tbe  WcHcott  Case  this  court  said: 

"The  statute  clearly  indicates  that  such  pro- 
ceedings are  to  be  maintained  at  tbe  cost  of  tbe 
wife,  unless  the  court  shall  relieve  her  of  such 
cost  by  an  order  for  expense  money  to  be  paid  by 
her  husband." 

In  this  court  the  order  was  made  on  "ao- 
oonnt  of  attorney's  fees,  and  we  do  not  think 
that  this  record  shows  that  the  sums  ordered 
paid  were  to  "relieve"  her  from  such  cost, 
or  from  her  contract  with  defendant  In  the 
Wolcott  Case  we  also  said: 

"It  would  seem  to  follow  logically  that,  having 
the  power  to  bring  suit,  and  being  in  sudi  suit 
responsible  for  costs,  she  must  be  held  competent 
to  contract  for  the  services  of  an  attorney  to 
represent  her  rights.  We  think  the  right  to  con- 
tract for  such  services  is  necessarily  incident  to 
and  induded  in  her  right  to  bring  suit" 

We  think  it  was  the  defendant's  duty,  In 
representing  his  client  to  obtain,  in  Qie  way 
of  costs  and  expenses,  what  he  in  fairness 
could  obtain  at  the  hands  of  the  court,  to 
the  end  that  his  client  might  to  that  extent 
be  relieved.  Did  he,  by  performing  this  duty, 
vitiate  his  contract  with  the  plaintiff,  which 
entitled  him  to  a  fair  compensation  for  the 
services  r«adered7  We  think  not  It  would 
be  unfortunate  for  the  client  if  this  were  so; 
for  no  married  woman  would  be  able  to  have 
a  ccmtract  with  her  counsel,  and  be  at  liberty 
to  apply  to  the  court  for  aid  under  the  stat- 
nte,  without  thus  abrogating  the  contract 

In  McCurdy  v.  DlUon,  135  Mich.  678,  98  N. 
W.  746,  It  was  held  that  a  contract  between 
an  attorney  and  .a  mairled  woman  by  which 
the  attorney  should  receive  as  compensation 
for  his  services  a  certain  per  cent  of  the  ali- 
mony, to  be  allowed  in  the  case,  is  void,  as 
ccmtrary  to  public  policy,  following  Jordan  v, 
Westennan,  mqtm.  This  holding  rendered 
it  necessary  for  this  court  to  pass  upon  the 
rights  of  the  parties,  as  the  service  had  been 
performed.  Chief  Justice  Moore,  speaking 
for  the  court  said: 

"It  is  the  law  of  this  state  that  a  married  wot- 
man  may  make  herself  chargeable  for  the  serv- 
ices of  an  attorney  employed  by  her  in  a  divorce 
suit  Wolcott  V.  Patterson,  100  Mich.  227  (58 
N.  W.  1006,  24  L.  R.  A.  629,  43  Am.  St  Kep. 
466].  If  a  valid  contract  for  retainer  fees  was 
in  fact  made,  it  would  not  be  abrogated  because 
an  attempt  was  made  to  merf^e  it  in  a  void  con- 
tract. *  *  •  On  the  other  hand,  if  no  contract 
was  made  as  to  how  Mr.  McCurdv  should  be 
paid,  except  the  void  contract  then  he  would  be 
entitled  to  recover  what  his  services  were  rea- 
sonably worth.  Cadman  v.  Markle,  76  Mich.  448 
(48  K.  W.  315,  6  L.  K.  A.  707]." 

See,  also.  In  re  De  Spelder's  Estate,  181 
Mich.  153-160, 148  N.  W.  179. 
In  State  v.  Superior  Court,  107  Paa  876,  58 


Wash.  97,  the  Supr^ne  Court  ot  Washington 
considered  statutes  similar  to  ours  in  a  di- 
vorce suit  by  the  wife.  We  quote  from  the 
headuote: 

"Section  988,  authorizing  the  court  in  an  ac- 
tion for  divorce  to  make,  as  between  the  parties, 
such  orders  as  it  deems  proper  for  the  disposi- 
tion of  the  property  and  the  children  of  the  par- 
ties, and  relative  to  the  expenses  of  the  action, 
does  not  give  the  court  jurisdiction  to  determine 
questions  arising  solely  between  the  litigants 
and  their  counsel;  but  section  474,  providing 
that  the  measure  of  oompensation  of  attorneys 
shall  be  left  to  the  agreement  of  the  parties,  ap- 
plies to  an  action  for  divorce." 

The  code  provlsioas  there  referred  to  are 
quite  similar  to  our  sections  8628^  and 
11254,  Compiled  Laws. 

We  And  no  error  in  tbe  record,  and  the 
Judgment  of  the  circuit  court  is  affirmed. 


WHEELER  V.  WHEELER.     (No.  49.) 
(Supreme  Court  ot  Michigan.     Ifay  81,  1917.) 
DivoBc»   «=»130— CauiLTr— StjynciBNOT   or 

EiVIDKNCE. 

In  a  husband's  suit  for  divorce  on  the  ground 
of  extreme  cruelty,  evidence  Aeld  su£Scient  to 
warrant  a  decree  of  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  g§  442-445.] 

Appeal  from  Circuit  Court  Wayne  County, 
in  Chancery ;  George  P.  Codd,  Judge. 

Suit  for  divorce  by  James  D.  Wheeler 
against  Martha  Wheeler.  From  a  decree  for 
complainant  defendant  appeals.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  ,  MOORE,  STBBBB, 
BROOKE,  and  FELLOWS,  JJ. 

Harold  Mclntyre,  of  Detroit  for  appellant 
Louis  J.  Colombo,  of  Detroit  for  appellee 

MOORB,  J.  From  a  decree  of  divorce  in 
favor  of  the  complainant  the  case  is  brought 
here  by  appeaL  The  important  questirai  Is: 
Does  the  record  show  complainant  is  ^iti- 
tled  to  a  decree  of  divorce?  There  are  three 
children  living,  the  youngest  of  whom  is 
more  than  14  years  of  age.  No  property 
rights  are  Involved  as  they  have  been  ad- 
Justed.  The  bUl  was  filed  upon  the  ground 
of  extreme  cruelty.  Tbe  defendant  put  in 
an  answer  in  the  nature  of  a  cross-bill  in 
which  is  the  following  averment: 

"This  defendant  further  alleges  that  said 
complainant  has  grown  cold  toward  her;  that 
bis  treatment  of  ner  has  becomo  cold  and  dis- 
tant; that  he  frequently  comes  home  in  an  in- 
toxicated Cfmdition,  and  that  on  different  oc^ 
cations  be  has  laid  violent  hands  upon  her  per- 
son, pulling  and  yanking  her  violently  around 
by  the  arm,  and  has  on  said  occasions  threaten- 
ed to  do  her  severe  bodily  harm.  This  defend- 
ant further  alleges  that  she  has  good  reasons 
to  believe,  and  alleges  tbe  fact  to  be,  that  he  is 
paying  undue  attentions  to  other  females  In  the 
city  of  Detroit  and  that  he  is  having  improper 
and  indecent  relations  with  them,  all  of  which 
facta  OuB  defendant  is  ready  and  willing  to 
provo  upon  the  trial  of  this  cause." 
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She  prayed  for  a  divorce.  Before  a  de- 
cision was  rendered  tlie  defendant  withdrew 
her  request  for  a  decree  nnder  the  cross-bill. 
After  hearing  all  the  testimony,  the  Judge 
withheld  a  decision  for  some  months,  In  the 
hope  that  because  of  the  children  the  parties 
might  become  reconciled.  Later,  after  some 
supplementary  testimony,  he  granted  the  de- 
cree from  which  an  appeal  is  taken. 

In  support  of  the  averments  of  her  cross- 
bill the  defendant  produced  as  a  witness  her 
brother,  a  young  man  26  years  old.  The 
judge  expressed  himself  as  follows: 

"It  is  my  belief  that  the  complainant  in  this 
case  is  a  respectable  citizen  of  this  community. 
There  has  t>een  an  attempt  on  the  part  of  the 
defendant  to  blacken  liis  character.  It  is  stat- 
ed that  on  two  or  three  occasions  he  was  under 
the  influence  ^  liquor,  and  I  am  satisfied  from 
the  uncontradicted  testimony  that  this  habit, 
if  it  was  ever  a  habit,  has  been  eradicated,  and 
that  he  is  not  addicted  to  the  use  of  intoxicating 
liquors,  and  cannot  come  under  the  name  of 
a  person  so  addicted  to  the  use  of  intoxicating 
liquors  as  to  warrant  a  divorce  l>eiiig  granted 
for  that  cause."  "The  testimony  of  the  witness 
Williamson,  from  his  ^appearance  upon  the 
stand,  is  utterly  tmreliable.  The  man  is  a  self- 
confessed  liborune,  and  it  is  my  judgment  that 
he  has  deliberately  perjured  himself  in  the 
testimony  that  he  gave  with  regard  to  occur- 
rences in  these  bouses  of  assignation  and  ill 
fame.  I  believe  the  testimony  of  the  plaintiff 
in  this  respect.  As  I  stated,  I  come  to  these 
conclusions  from  the  appearance  of  these  wit- 
nesses upon  the  stand — from  the  appearance  of 
the  complainant.  I  also  consider  the  appear- 
ance of  Williamson  upon  the  stand.  He  ap- 
pears, and  under  his  testimony  I  believe  him  to 
be,  a  man  of  no  character;  he  is  a  man  who 
confessedly  would  consent  to  be  supported  by 
a  white  woman  of  the  lowest  character  for  a 
conaiderable  timo.  He  is  a  libertiae,  and  has 
been  for  years,  and  was  at  the  time  he  says 
that  he  saw  this  complainant  In  houses  of  ill 
fame.  Such  testimony  is  unworthy  of  belief 
in  the  hands  of  any  court.  I  do  not  know 
whether  it  is  possible  for  a  criminal  charge  to 
be  made  against  Williamson,  but  I  think  it 
should  be,  because  I  am  myself  becoming  thor- 
oughly disgusted  with  the  reckless  swearing 
given  by  these  men.  This  man  Williamson 
should  be  taught  a  lesson,  that  he  cannot  per- 
petrate such  perjury  and  give  such  testimony  as 
this  again.  The  fact  that  he  has  never  told 
this  until  he  came  into  this  court— if  this  was 
true,  it  might  be  corroborated.  His  appearance, 
his  manner,  his  own  concession  as  to  nis  char- 
acter, prevents  the  court  from  believing  what  he 
said." 

The  plaintiff  In  the  most  positive  terms  de- 
nied the  testimony  of  Mr.  Williamson,  and 
testified  that  the  only  times  he  had  visited 
E^orting  bouses  was  when  he  was  called  there 
In  pursuit  of  his  business  of  delivering  coal, 
and  calling  for  and  delivering  trunks  as  an 
expressman.    PlalntlfC  testified  in  part: 

"She  got  after  mc  one  night;  said  she  put  in 
an  application  for  a  divorce.  She  tried  to  ag- 
gravate me.  •  •  ♦  She  kept  guarrding  and 
nagging  me.  •  •  •  she  demed  that  there 
was  any  mortgage,  and  refused  to  let  me  go 
ahead  on  this  business  deal.  She  was  nagging 
me  right  along  after  that.  •  •  •  She  took 
all  the  papers  in  my  office,  receipts  and  deeds 
of  the  place;  deeds  of  the  place  in  Virginia 
and  insurance  papers.  •  •  *  After  I  came 
from  my  vacation  last  summer  she  would  not 
cook  for  me.  I  would  get  my  own  breakfast 
*    •    «    Sometimes  I  would  go  home  and  get 


my  own  supper.  She  would  como  in  at  10,  11, 
and  12  o'clock.  This  happened  for  six  months 
before  I  filed  my  bill.  •  ♦  ♦  Nagging,  nag- 
ging, nagging.  She  called  me  a  dirty,  nas^ 
nigger,  nothing  but  a  dirty  liar  and  a  fooL" 

He  testified  that  she  threatened  to  poison 
him,  and  that  he  was  afraid  that  she  woiild 
do  so,  and  that  she  insisted  upon  sleeping 
with  her  feet  to  his  face,  and  that  for  a 
long  time  before  they  separated  defendant  re- 
fused to  have  wifely  relations  with  him.  The 
last  statement  she  denies.  Defendant  also 
denied  that  she  had  ever  threatened  to  poi- 
son plaintiff,  but  testified  in  part: 

"I  rememtier  we  had  some  trouble  when  wa 
came  to  mortgage  the  house.  *  *  *  I  ant 
talking  about  tlie  mortgage  on  336  Champlain 
street.  I  read  it  and  asked  him  for  the  papers. 
•  *  •  I  took  it  to  Lawyer  Kelly.  •  *  •  I 
started  my  divorce  several  years  ago  against 
bim,  because  he  had  this  notice  sent  to  mc,  that 
the  property  was  to  be  turned  in  for  a  mortgage. 
Mr.  Hartenstein  sent  it.  Mr.  Wheeler  could 
have  kept  the  payments  up  in  the  mortgage,  and 
I  filed  my  bill  for  divorce  because  they  sent  him 
that  notice. 

"The  Court:  Was  that  the  only  reason?  A. 
That  was  the  only  reason. 

"The  Court:  That  is  the  only  reascm  you 
started  that  bill  for  divorce?    A.  Yes." 

We  have  already  called  attention  to  the 
averment  in  the  cross-bill  and  the  testimony 
In  support  thereof.  An  opinion  written  by 
Justice  Stone  reads  in  part  as  follows : 

"The  trial  court  had  the  advantage  of  having 
seen  and  heard  the  witnesses  testify.  In  some 
matters  charged  there  is  a  sharp  conflict  in 
the  testimony,  which  cannot  be  harmonized. 
As  was  said  by  Justice  Moore  in  Donaldson  t. 
Donaldson,  134  Mich.  291,  96  N.  W.  449: 
'There  are  many  aids  possessed  by  the  judge 
who  hears  the  oral  testimony,  in  deciding  who 
of  the  witnesses  are  truthful,  that  do  not  get 
upon  the  printed  page.'  WbUe  it  is  the  duty  of 
this  court  to  exercise  its  independent  judg- 
ment in  such  cases,  yet  where  our  conclusion  ac- 
cords with  that  of  the  circuit  judge,  and  in  view 
of  the  presumption  favoring  his  condusion  on 
a  question  of  fact,  where  be  has  had  the  oppor- 
tunity above  referred  to,  which  is  denied  us 
Upon  appeal,  we  think  that  we  should  treat 
the  complainant's  case  as  made  out  by  the  proofs 
in  this  case."  Voiirath  v.  VoUratb,  163  Mich. 
308,  128  N.  W.  190. 

In  a  case  where  the  charge  was  extreme 
cruelty  the  court  said: 

"There  was  an  abundance  of  testimony  to  the 
effect  that  defendant  continually  called  complain- 
ant opprobrious  names  and  accused  him  with 
improperly  associating  with  other  women,  and 
that  for  a  numl)er  of  years  she  refused  to  co- 
habit with  him  because  she  had  not  liked  him 
from  the  time  of  her  marriage.  This  testimony, 
if  believed,  justified  the  decree  of  divorce.  •  •  • 
It  is  true  the  defendant  denied  the  testimony 
offered  by  the  complainant,  but  the  judge  heard 
and  saw  the  witnesses.  See  Donaldson  v.  Don- 
aldson, 134  Mich.  291,  96  N.  W.  449.  An  ex- 
amination of  the  record  satisfies  us  he  did  not 
err  in  his  conclusions."  Waldhom  ▼.  Waldhoni» 
165  Mich.  134,  130  N.  W.  199. 

See,  also,  Homing  v.  Homing,  162  Mich. 
133,  127  N.  W.  275,  McCue  v.  McCue,  191  Mich. 
1.  157  N.  W.  369,  and  Cole  v.  Cole,  160  N. 
W.  419. 

In  the  case,  before  us  the  testimony  was 
contradictory,  but  the  fact  that  defendant 
previously  commenced  a  divorce  proceeding 
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sbnply  becanse  she  had  recelyed  notice  of  the 
foreclosure  of  a  mortgage,  and  the  further 
fact  that  she  charged  plaintlfif  In  her  crosa- 
blU  with  improper  relations  with  other  wom- 
en,  and  in  sapport  thereof  offered  the  testi- 
mony of  her  brother,  which  is  so  improbable 
tliat,  after  a  careful  reading  of  It,  we  think 
the  trial  judge  properly  characterized  it  She 
also  charged  him  with  personal  violence, 
when  her  testimony  showed  that  the  only 
act,  which  plaintiff  denied,  which  could  be  so 
C(»>aldered,  occurred  a  long  time  before  the 
parties  separated.  All  these  facts  are  il- 
luminating in  considering  the  probabilities  of 
the  contradictory  testimony. 

The  record  warrants  the  decree  rendered  In 
the  court  below,  and  It  is  affirmed. 


PEOPLE  V.  SMITH  et  al.    (No.  164.) 
(Supreme  Court  of  Michigan.     May  31,  1917.) 

LaRCENT  «=>55— SUFFICnSNCT  OF  EVIDKNCE. 

On  the  trial  of  S.  and  G.  for  stealing  from 
a  man  whom  S.,  while  in  G.'s  company,  accosted 
on  the  street,  stating  that  she  wished  to  speak 
to  him,  evidence  held  sufficient  to  support  a  con- 
viction of  G.,  though  the  money  could  only  have 
been  taken  by  S. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  H  152,  164,  165,  167-169.] 

Error  to  Recorder's  Court  of  Detroit;  Wm. 
V.  Connolly,  Judge. 

Nellie  Smith  and  another  were  convicted 
of  stealing,  and  they  bring  error.    Attirnied. 

Argued  before  KUHN.  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERS, 
BROOKE,  and  FELLOWS.  JJ. 

Thos.  J.  Mahon  and  Thos.  L.  Dalton,  both 
of  Detroit,  for  appellants.  Charles  H.  Jas- 
nowski.  Pros.  Atty.,  of  Detroit,  for  the  Peo- 
ple. 

OSTRANDER,  3.  Respondents  are  Joint- 
ly Informed  against,  charged  with  stealing 
money  from  the  person  of  one  William  Har- 
ris, June  8,  1916.  They  were  tried  together, 
the  trial  beginning  October  14, 1916,  and  were 
found  guilty.  The  record  of  the  Judgment 
is  not  before  us.  It  Is  recited  in  the  printed 
record  that  they  "were  sentenced  from  six 
to  nine  months  In  the  Detroit  House  of  Cor- 
rection," but  when  they  were  sentenced  Is 
not  apparent.  Another  recital  is  to  the  effect 
that  on  January  19,  1917,  "the  court  denied 
motion  for  new  trial,  and  denied  motion  to 
adndt  to  ball."  It  may  be  assumed,  perhaps, 
that  Judgment  had  been  then  pronounced, 
and  that  the  respondents  were  in  conflneuient. 
The  court  gave  no  reasons  for  refusing  a 
new  trial,  no  exceptions  were  taken  to  the 
action  of  the  court,  and  no  exception  Is  re- 
lied upon  or  argued  in  the  brief  for  respond- 
ents, for  whom  the  contention  is  made  by 
counsel: 


"We  therefore,  respectfully  submit  to  this 
court  that,  there  being  no  evidence  in  the  rec- 
ord to  connect  Mabel  Garson  witli  the  oCfense 
charged,  she  should  be  discharged,  and  that  in 
view  of  the  failure  of  Nellie  Smith  to  have  tes- 
timony of  the  witnesses  to  the  alibi  produced  a 
new  trial  should  be  granted." 

It  Is  not  claimed  that  any  newly  discovered 
evidence  was,  upon  the  motion  for  a  new 
trial,  brought  to  the  attention  of  the  court, 
but  some  affidavits  were  used  upon  the 
motion,  and  It  Isi  to  these  that  the  foregoing 
statement  of  respondents'  contention  refers.- 

In  outline,  the  testimony  for  the  people 
t^ided  to  prove  that  Harris,  the  complaining 
witness,  and  a  friend,  walking  on  the  eve- 
ning of  June  8th  at  or  near  the  corner  of 
Hastings  and  Clinton  streets  in  Detroit,  were, 
or  Harris  was,  accosted  by  one  of  the  re- 
spondents, who  were  In  company.  She  (both 
say  It  was  Nellie  Smith)  expressed  a  desire 
to  speak  to  Harris,  and  they  (Harris  and 
Smith)  went  into  "a  sort  of  doorway,"  when, 
after  talking  "a  half  minute,"  some  one  said, 
"Beat  It"  The  women  ran  one  way;  Harris 
and  his  companion  the  other  way.  "I  got 
alnmt  a  half  a  block,  and  I  felt  around  for 
my  money,  and  I  saw  It  was  lost"  This  from 
Harris.  Later,  that  evening,  he  found  $5  on 
the  ground  at  the  doorway.  In  all  $60  was 
taken  from  his  person.  No  one  of  the  party 
except  Nellie  Smith  could  have  taken  the 
money  f^oni  his  person,  and  if  Mabel  Garson 
may  be  rightfully  found  guilty,  It  is  because 
the  testimony  shows  the  women  to  have  been 
in  company,  and  In  agreement  In  the  adven- 
ture; Garson  engaging  Harris'  friend  In  con- 
versation, running  away  when  the  party  broke 
up,  the  two  women  being  found  together, 
later  in  the  evening,  when  they  were  arretted. 
Whether  they  had  agreed  to  commit  a  crime, 
and  each  contributed  something  towards  its 
commission,  was  a  question  submitted  to  the 
Jury,  which  was  instructed  to  acquit  one,  or 
both,  unless  satisfied,  beyond  a  reasonable 
doubt,  of  guilt  The  recorder  must  have  been 
satisded,  as  I  am  from  an  examination  of  the 
record,  that  if  the  testimony  of  the  men  is* 
believed,  necessary  Inferences  Involve  both 
women  In  the  commission  of  the  offense.  The 
men  are  white  men;  the  respondents  are 
black.  They  were  not  acquaintances.  The 
men  were  accosted;  they  stopped;  Harris 
was  invited  into  the  doorway ;  his  pocket 
was  picked  there;  an  alarm  was  made  by  one 
of  the  women;  all  fled.  In  a  few  minutes, 
when  the  men  returned  to  the  scene,  the  wo- 
men were  not  to  be  seen.  They  were  later  on 
arrested,  on  the  street  in  company.  Each 
of  them  testified,  and  respondent  Garson 
denied  a  personal  acquaintance  with  Nellie 
Smith;  said  she  had  Just  met  her  when 
they  were  arrested,  and  that  she  was  not, 
that  night  "anywhere  near  or  In  the  vicinity 
of  Clinton  and  Hastings"  street. 

Reversible  error  Is  not  made  out 
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RASOR  et  al  ▼.  MOTT.    (No.  8T.) 
(Supreme  Court  of  Michi«;an.    May  31,  1917.) 

1.  Wills  <S=5>782(13)  —  Election— SuwrtviNG 
Wira. 

Under  Comp.  Laws  1S97,  8  8935,  providing 
that  a  wife  may  dect  to  take  under.her  huBband's 
will  or  to  be  endowed  of  her  husband's  lands, 
she  may  accept  or  reject  a  devise  of  a  life  In- 
terest in  her  husband's  homestead,  which  was 
appraised  at  over  $1,500. 

IKd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig-  i  2032.] 

2.  Wills  «=>792(4)— Election  by  Sdbvivikg 
WiFB— What  Oonstitotes. 

Where  wife,  her  attorneys,  and  the  probate 
judge  understood  she  elected  not  to  take  under 
her  husband's  will,  and  she  sold  laud  as  ex- 
ecutrix subject  to  the  widow's  dower,  held,  the 
elected  to  be  endowed  of  the  land. 

[Bd.  Note.— For  other  cases,  we  Wills,  Cent. 
Dig.  i  2062.] 

8.  Executors  and  AninNisTRATOSB  4s>367 — 
Sale  or  Real  Estate — Validitt. 
An  executrix's  sale  of  real  estate  subject  to 
dower  and  homestead  rights  for  payment  of  debts 
is  not  void,  where  debts  actually  existed,  though 
the  widow  did  sot  claim  or  have  any  homestead 
ri^ht,  and  the  estate  received  too  little  and  the 
widow  too  much  from  the  sale's  proceeds. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  fg  1545-1549.] 

ESrror  to  Circuit  Court,  Gratiot  County; 
Peter  F.  Dodds,  Judge. 

Action  by  ICing  Rasor  and  Keoka  Bassett 
against  Oassius  M.  Mott  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

The  cause  was  tried  by  the  court,  findings 
ot  fact  and  conclusions  of  law  were  filed, 
and  plaintiffs'  request  for  certain  findings  of 
law  was  filed  and  was  considered  by  the 
court  Judgment  for  defendant  for  costs 
was  entered.    The  findings  are: 

"In  this  action  of  ejectment  the  plaintiff  seeks 
to  recover  possession  of  the  northwest  quarter 
of  the  northeast  quarter  of  section  3&  in  town- 
ship 10  north,  ranee  3  west,  in  the  county  of 
Gratiot,  state  of  Michigan. 

"(1)  On  the  28th  day  ot  May,  1804,  laiah  Hat- 
field died  testate,  seised  of  Uie  above-described 
land,  to  wit:  'Phe  northwest  quarter  of  the 
northeast  quarter  of  section  36  in  township  10 
•north,  range  8  west,  in  said  county  of  Gratiot, 
leaving  him  surviving,  his  widow,  Polly  Hat- 
field, and  his  daughter,  Tressey  Omeida  Rasor. 
The  widow  was  at  that  time  74  years  of  age, 
and  the  daughter  33  years  of  age.  "The  latter  was 
married  to  one  James  Rasor,  and  by  him  was 
the  mother  of  the  plaintiffs.  'The  said  King 
Rasor  was  at  the  time  of  his  grandfather's 
(Isiah  Hatfield's)  death  aUoat  5  years  of  age, 
and  the  said  Keoka  (Rasor)  Bassett  was  about 
14  years  of  age.  The  said  land  was  the  home- 
stead of  the  said  Isiah  Hatfield  and  his  wife  at 
the  time  of  his  death.    The  will  was  as  follows: 

"  'The  last  will  and  testament  of  Isiah  Hat- 
field, of  the  township  of  Newark,  in  the  county 
of  Gratiot  and  state  of  Michigan : 

"  'I,  Isiah  Hatfield,  considering  the  uncertain- 
ty of  this  mortal  life,  and  being  of  sound  mind 
and  memory,  do  make,  publish  and  declare  this 
to  be  my  last  will  and  testament  in  manner  and 
form  following: 

"  'First.  I  give,  devise  and  bequeath  unto  my 
wife,  Polly  Hatfield,  all  of  my  real  estate  of 
whatever  kind  or  nature  and  wherever  the  same 
may  be,  she  to  have  and  hold  the  same  during 


her  natural  life  only;  and  then  at  h«r  death  the 
same  shall  go  to  and  belong  to  my  daughter, 
Tressey  Omeida  Rasor,  during  her  natural  life, 
and  at  her  death  the  same  shall  go  to  her  heirs, 
to  be  equally  divided  share  and  share  alike 
(excepting  James  Rasor,  her  present  husband, 
if  he  shall  in  any  event  become  an  heir  at  law 
of  her,  the  said  "Tressey  Omeida  Rasor,  as  I  do 
not  demre  him  to  take  or  have  anything  by  this 
my  will). 

"  'Second.  I  give  and  devise  to  my  wife,  Polly 
Hatfield,  all  of  my  personal  property  absolutely, 
and  in  case  there  should  he  any  of  ^uch  personal 
property  unsold  at  her  death,  I  desire  my  daugh- 
ter, Tressey  Omeida  Rasor,  to  have  the  same. 

"  "Third.  Hereby  revoking  all  former  wills  by 
me  made. 

"'(n  witness  whereof  I  have  hereunto  set  my 
band  and  seal  this  4th  day  of  August,  A.  D. 
1887.  Isiah  Hatfield.    Ua  S.] 

"  'The  above  instrument,  consisting  of  one 
sheet,  was  now  here  subscribed  by  Isiah  Hat- 
field, the  testator,  in  the  precence  of  each  of  us, 
and  was  at  the  same  time  declared  by  him  to  be 
his  last  will  and  testament,  and  we  at  his  request 
sign  our  names  hereto  as  attesting  witnesses. 
'"Philip  Fritz,  Newark,  Mich. 
"'Byron  H,  Sawyer,  Ithaca,  Midi.' 

"(2)  On  the  81st  day  of  May,  1894,  said  Philip 
Fritz,  one  of  the  subscribing  witnesses  to  said 
will,  petitioned  the  probate  court  for  the  county 
of  Gratiot  for  the  probate  thereof,  and  an  order 
of  hearing  said  petition  was  duly  made  by  said 
probate  court,  fixing  the  2d  day  of  July,  1^4,  as 
the  day  of  hearing  said  petition,  and  ordering  due 
publication  to  be  made  of  said  order. 

"(3)  On  the  2d  day  of  July,  1894,  proof  of 
publication  of  said  order  of  May  31st  was  made 
and  hearing  was  had,  and  said  will  duly  admitted 
to  probate,  and  therein  it  was  ordered,  adjudged 
and  decreed  :  "That  said  instrument  be  approved, 
allowed,  established,  and  have  full  force  and  ef- 
fect as  the  last  will  and  testament  of  said  de- 
ceased, and  that  the  same  be  recorded  as  re- 
quired by  law,  •  •  *  that  the  execution  of 
said  will  be  committed,  and  the  administration 
of  the  estate  of  said  deceased*  be  granted  to  said 
Polly  Hatfield,  who  is  ordered  to  give  bond  in 
the  penal  sum  of  $2,500,  with  sufficient  sureties, 
as  required  by  the  statute  in  such  case  made  and 
prorided,  and  upon  the  same  being  duly  approv- 
ed and  filed  that  letters  testamentary  do  issue 
in  the  premises.'  And  thereupon  on  the  same 
day,  said  bond  having  been  filed  and  approved, 
letters  testamentary,  with  the  will  annexed,  in 
the  regular  form,  was  issued  to  said  PoUy  Hat- 
field, among  the  provisions  of  which  is  the  fol- 
lowing: 'And  whereas,  at  a  session  of  said  pro- 
bate court  held  at  Ithaca,  in  said  county,  on  the 
2d  day  of  July,  in  the  year  one  thousand  eight 
hundred  and  ninety-four,  the  last  will  and  testa- 
ment of  said  deceased  (a  copy  whereof  is  hereto 
annexed)  was  duly  proved,  approved  and  allowed, 
wherein  you  are  appointed  executor  thereof, 
*  •  •  whereby  the  power  of  committing  ad- 
ministration and  full  disposition  of  all  and  Angu- 
lar the  goods,  chattels,  rights,  credits,  and  es- 
tate whereof  the  said  deceased  died  possessed, 
in  the  state  of  Michigan,  and  also  the  hearing, 
examining,  and  allowing  the  account  of  such  ad- 
ministration doth  appertain  unto  me,  and  yon 
have  given  a  bond  in  the  premises  which  has 
been  duly  approved  and  filed  as  required  by  law 
in  that  behalf :  Now,  therefore,  trusting  in  your 
care  and  fidelity,  I  do  by  these  presents,  commit 
unto  you,  the  said  Polly  Hatfield,  full  power 
and  authority  to  administer  and  faithfully  dis- 
pose of  according  to  law  and  the  will  of  the  said 
testator,  all  and  singular  the  goods,  chattels, 
rights,  credits,  and  estate  of  said  deceased  with- 
in the  state  of  Michigan  which  shall  at  any  time 
come  to  your  possession,  or  to  the  possession  of 
any  other  person  for  yon,  and  to  ask,  gather, 
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levy,  recover,  and  receive  all  the  goods,  chattels, 
rights,  credits,  and  estate  whatsoever  of  said 
deceased  which  to  him  while  he  lired  and  at 
the  time  of  his  death  did  belong,  and  to  pay  and 
discharge  all  debts,  legacies,  and  charges  charge- 
able on  the  same,  or  such  dividends  thereon  as 
shall  be  ordered  and  decreed  by  said  court,  here- 
by requiring  you  to  make  and  return  to  said 
court,  within  30  days,  a  true  and  perfect  inven- 
tory of  all  the  goods,  chattds,  rights,  credits, 
and  real  estate  of  said  deceased  whidi  shall  come 
to  your  possession  or  knowledge,  or  to  the  pos- 
session of  any  other  person  for  you,  and  also  to 
render  a  just  and  true  account  of  your  admin- 
istration to  said  court  annually  at  any  time 
when  required  by  said  court,  and  to  perform 
all  orders  and  decrees  of  said  court  by  yon  to 
be  performed  in  the  premises.' 

"In  the  proceedings  thereafter  said  PoUy 
Hatfield  is  described  by  the  probate  court  In 
orden  made,  and  by  herself  in  papers  signed  by 
her,  sometimes  as  executrix,  and  sometimes  as 
administratrix,  and  counsel  for  both  parties  in 
introducing  testimony  and  in  argument  have 
used  the  term  indiscriminately. 

"(4)  On  the  2d  day  of  July,  1894,  two  ap- 
praisers were  appointed  and  took  the  required 
oath,  and  on  the  10th  day  of  July,  1894,  made 
and  filed  their  report  with  the  probate  court 
and  their  toventory  showed  the  appraised  value 
of  the  personal  property  to  be  $233.60,  about 
one-third  of  which  was  household  furniture,  and 
all  said  land  which  was  all  the  real  property  of 
said  estate  to  be  of  the  value  of  $2,000.  This 
land  was  incumbered  by  a  mortgage  of  $650, 
which  bad  been  executed  by  both  Isiah  Hatfield 
and  his  wife,  Polly  Hatfield,  aforesaid.  There 
were  other  valid  claims  against  the  estate  which 
were  afterwards,  on  October  1,  1804,  and  on 
January  2,  1885  (the  days  fixed  for  hearing 
claims),  allowed  at  $890,  including  said  mort- 
gage, and  subsequently  the  further  amount  of 
$122,  amounting  in  all  to  $1,112. 

"(5)  On  the  7th  day  of  March,  1806,  tbe  ad- 
ministratrix, Polly  Hatfield,  petitioned  the  pro- 
bate court  for  license  to  sell  said  real  estate  to 
pay  the  said  debts  against  the  estate,  reciting : 

"  'That  the  personal  estate  of  said  deceased 
that  had  come  into  her  hands  amounts  to  the 
sum  of  $233.60,  of  which  a  small  portion  only 
remains  undisposed  of. 

"  'Xour  petitioner  further  represents  that,  as 
far  as  can  be  ascertained  by  her,  and  as  she  is 
informed  and  verily  believes,  the  just  debts  out- 
standing against  said  estate  amount  to  the  sum 
of  about  $1,100,  and  that  the  char^  and  ex- 
penses, of  managing  and  administering  said  es- 
tate, including  future  probable  charges  and  ex- 
penses, will  amount  to  the  sum  of  ^0. 

"  'Your  petitioner  further  represents  that  it  is 
necessary,  for  the  purpose  of  paying  debts,  charg- 
es, and  expenses,  to  raise  the  sum  of  $450  besides 
the  mortgage  indebtedness  of  $660  or  there- 
abouts, by  the  sale  of  the  following  described  real 
estate,  or  some  part  thereof,  of  which  the  said 
Isiah  Hatfield  died  seised  and  possessed.  The 
description,  condition,  and  value  of  each  parcel 
and  of  the  whole  of  the  real  estate  of  which  said 
deceased  died  seised  and  possessed,  according  to 
the  information  and  belief  of  your  petitimer,  are 
as  follows,  viz. :  The  northwest  quarter  of  the 
northeast  quarter  of  section  thirty-six  (.S6)  in 
township  ten  (10)  north  of  range  three  (3)  west 
of  Gratiot  county,  Mich.  Your  petitioner  fur- 
ther represents  that  the  names  and  residences 
of  the  next  of  kin  and  heirs  at  law  of  said  de- 
ceased, and  other  persons  interested  in  said  es- 
tate, as  your  petitioner  is  informed  and  believes, 
are  as  follows,  viz.:  Polly  Hatfield,  widow,  age 
74,  Pompeii,  Mich. ;  Ross  King  Rasor,  grand- 
son, age  6,  Ashley,  Mich.;  T.iela  Keoka  Rasor, 
granddaughter,  age  15,  Ashley,  Mich. 

"  'Wherefore  your  petitioner  prays  that  she 
may  be  authorized,  empowered,  and  licensed  to 
Mil  the  whole  of  the  real  estate  hereinbefore 


described,  with  the  hereditaments  and  appnrte- 
nances,  or  so  much  and  such  part  thereof  as  the 
court  shall  deem  necessary,  and  most  lor  the 
benefit  of  all  persons  interested,  for  tbe  pnrpoae 
of  paying  the  debts,  expenses,  and  charges  afore-  . 
said,  according  to  the  provisions  of  the  statute 
in  such  case  made  and  provided.' 

"The  said  Treesey  Omeida  Rasor,  daughter  of 
the  said  Isiah  Hatfield,  and  wife,  Polly  Hatfield, 
and  mother  of  plaintiffs,  had  died  previous  to 
the  filing  of  said  petition.  On  the  7tb  day  of 
March  an  order  was  made  by  the  probate  court 
fixing  the  8th  day  of  April,  1896,  as  the  day 
of  hearing  said  petition,  and  ordering  that  no- 
ticebe  given  to  the  interested  parties  by  pub- 
lishing a  copy  of  said  order  for  three  successive 
weeks  in  the  Gratiot  Journal,  a  newspaper 
printed  and  published  in  said  county,  of  which 
publication  the  proof  was  filed  April  10,  1895. 
On  the  said  8th  day  of  April  the  hearing  was  ad- 
journed to  April  20th.  On  the  20th  day  of 
April  James  RJnsor,  father  of  plaintiffs,  appeared 
with  his  attorney,  R.  McOall,  to  at<9  the  sale 
because  he  thought  the  property  belonged  to  his 
children,  and  at  their  request  the  hearing  was 
adjourned  to  the  let  day  of  May,  1895.  The 
order  of  the  court  made  on  that  occasion  was  as 
follows:  ThiB  being  the  time  and  place  as- 
signed by  this  court  for  hearing  the  executor 
of  tbe  estate  of  said  deceased,  praying  that  she 
be  licensed  to  sell  the  real  estate  of  mid  de- 
ceased to  pay  debts,  now  comes  into  court  James 
Rasor  in  person  and  Uy  his  attorney,  B.  McOall, 
and  asks  that  the  case  be  adjourned  to  May  1st 
next' 

"(6)  On  the  Ist  day  of  May,  1890,  hearing 
was  had  upon  said  petition,  and  license  in  the 
regular  form,  was  granted  to  the  administratrix, 
Polly  Hatfield,  to  sell  said  land  for  the  pur- 
pose of  paying  claims  against  the  estata  On 
the  same  day  the  bond  of  the  administratriz 
with  a  penalty  of  $3,000  was  filed  and  approved, 
and  the  oath  before  sale  made  and  filed.  Tbe  li- 
cense to  sell  ordered  the  sale  to  be  made,  'sub- 
ject to  all  incumbrance  by  mortgage  or  otherwise 
existing  at  the  time  of  the  death  of  said  de- 
ceased, or  at  the  time  of  said  sale,  and  also  sub- 
ject to  the  right  of  dower,  and  the  homestead 
rights  of  the  widow  of  the  deceased  therein.'  On 
the  same  day  notices  that  said  land  would  be 
sold  on  the  13th  day  of  July,  1805,  was  given  by 
said  Polly  Hatfield  and  was  published  in  said 
Gratiot  Journal,  and  the  same  was  published 
for  six  successive  weeks,  and  on  the  31st  day 
of  May,  1895,  three  like  notices  of  sale  were  given 
by  her  and  posted  in  the  township  in  which  said 
land  is'  situated.  The  notices  all  contained  the 
same  provision  as  the  license,  to  wit :  'Subject  to 
all  incumbrance  hy  mortgage  or  otherwise  exist- 
ing at  the  time  of  the  death  of  said  deceased,  or 
at  the  time  of  said  sale,  and  also  subject  to  the 
right  of  dower,  and  the  homestead  rights  of  the 
widow  of  the  deceased  therein.' 

"(8)  On  the  said  13th  day  of  July  proof  of 
publication  and  posting  of  said  notice  of  sale  was 
filed  and  sale  was  made  to  Kdgar  W.  Martin  for 
the  sum  of  $600.  On  the  17th  day  ot  July  the 
administratrix  filed  her  report  of  sale,  which 
was  in  tbe  regular  form,  reciting  the  same  was 
made  'subject  to  the  mortgEige  against  said  land 
and  subject  to  the  dower  and  homestead  rights  of 
the  widow  of  said  deceased  to  Edgar  W.  Martin, 
of  Fulton,  in  said  county.'  After  said  report 
was  filed  and  recorded  boUi  the  original  and  the 
record  in  the  o£Sce  of  the  register  of  deeds  was 
changed  so  as  to  read  as  follows:  'Subject  to 
the  rights  of  the  widow  of  suid  deceased  under 
the  will  of  said  deceased  to  Edgar  W.  Martin,  «f 
F'Ulton,  in  said  county.'  This  change  was  made 
without  the  knowledge  of  the  probate  judge,  and 
was  not  made  by  the  administratrix  (who  oonld 
not  write)  nor  hisr  attorney,  and  it  does  not  ap- 
pear by  whom  or  how  long  after  filing  and  record 
the  alteration  was  made.  On  the  saioe  day 
the  sale  was  oonflnned  and  the  deed  ordered  bgr 
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th«  probate  court,  and  the  deed  was  executed 
tiie  uelivered  to  the  purchaser  by  the  administra- 
trix, and  on  the  same  day  placed  upon  record. 
Said  deed  was  in  words  and  figures  as  follows : 
.  "  'Kncrw  all  men  by  these  presents  that  I,  Pol- 
ly Hatfield,  as  executrix  ol  Isiah  Hatfield,  de- 
ceased, pursuant  to  an  Order  of  the  judge  of 
probate  for  the  county  of  Gratiot  and  state  of 
Michigan,  made  at  a  session  of  said  probate 
court  held  at  the  probate  office  in  the  village  of 
Ithaca,  in  said  county  and  state,  ba  the  1st  day 
of  May,  one  thousand  eight  hundred  and  ninety- 
five,  authorizing,  empowering,  and  licensing  me 
to  sell  at  public  auction  in  conformity  to  the 
statute  in  such  case  made  and  provided  sufficient 
of  the  real  estate  whereof  said  Isiah  Hatfield 
died  seised,  for  the  purpose  as  in  said  order 
mentioned,  did  sell  at  public  auction  held  at  the 
premises  described,  in  the  township  of  Newark, 
in  the  county  of  Gratiot,  and  state  aforesaid, 
pursuant  to  legal  notice,  all  the  estate,  right,  ti- 
tle, and  interest  of  said  Isiah  Hatfield  of  and 
in  and  to  a  certain  real  estate  and  premises,  in 
said  order  set  forth  and  hereinafter  described, 
to  Edgar  W.  Martin,  he  being  the  highest  bid- 
der thereto,  which  said  sale  was,  by  an  order 
made  by  said  judge  of  probate,  on  the  17th  day 
of  July,  in  the  year  one  thousand  eight  hundred 
and  ninety-five,  dul^  confirmed,  and  I,  the  said 
Polly  Hatfield,  as  said  executrix,  was  directed  and 
eppowered  to  execute,  acknowledge,  and  deliver  a 
proper  conveyance  or  conveyances  of  said  real 
estate  so  sold,  to  the  purchaser  thereof,  agreeably 
to  the  statute  in  such  case  made  and  provided. 

"  'Now,  know  ye  that,  in  pursuance  of  the  said 
several  orders  and  proceedings  above  referred  to, 
and  in  consideration  of  the  sum  of  $600  paid  to 
me  by  the  said  Edgar  W.  Martin,  the  receipt 
whereof  I  do  hereby  acknowledge,  I  have  sold 
and  do  hereby  grant,  sell,  and  convey  unto  said 
Bdgar  W.  Martin  bis  heirs  and  aasigna,  for- 
ever, the  northwest  quarter  of  the  northeast 
quarter  of  section  number  thirty-six  (36)  in 
township  ten  (10)  north  of  range  three  (3)  west, 
in  Gratiot  county,  Mich.  To  have  and  to  hold 
the  above-granted  premises  with  the  appurte- 
nances to  the  said  Bdgar  W.  Martin,  his  heirs 
and  assigns,  forever.  And  I  do  hereby  cove- 
nant with  said  Edgar  W.  Martin  that  I  will 
warrant  and  defendf  the  said  granted  premises, 
with  the  appurtenances,  unto  the  said  Edgar  W. 
Martin,  his  heirs  and  assigns,  forever,  against 
the  lawful  claims  and  demands  of  all  persons 
claiming  by,  from,  or  under  Isiah  Hatfield,  but 
against  no  other  persons,  excepting  one  certain 
mortgage  of  $652,  and  interest  since  July  25, 
1894,  at  7  per  cent. 

"  'In  testimony  whereof  I  have  hereunto  set 
my  hand  and  seal  at  Ithaca,  in  the  county  of 
Gratiot  and  state  of  Michigan,  this  17th  day  of 
July,  A.  D.  one  thousand  eight  hundred  ninety- 
five. 

"  'Polly    r  Hatfield,    [L.  S.] 
mark 
"  "Executrix  of  Isiah  Hatfield,  Deceased. 
"  'Signed,  sealed,  and  delivered  in  presence  of 
witnesses  to  mark: 
'"Kelly  S.  Searl, 
"  'J.  Lee  Potts.' 
"The  records  and  files  in  the  office  of  the  pro- 
bate judge  do  not  show  that  any  bond  to  pay  the 
mortgage  described  in  the  deed  was  ordered  by 
the   probate  court   or  given   by   the  purchaser, 
Martin,  but  afterwards,  on   October  22,  1898, 
the  same  was  paid  and  satisfied  in  full  and  dis- 
charged of  record. 

"(0)  On  the  said  17th  day  of  July  the  said  Pal- 
ly Hatfield  executed  and  delivered  to  said  Edgar 
W.  Martin  a  quitclaim  deed  of  all  her  rights  to 
said  land  for  a  stated  consideration  of  $500,  the 
same  reciting:  'This  deed  is  made  for  the  pur- 
pose of  transferring  to  said  Martin  all  the  dower 
and  homestead  rights  and  all  other  title  and  in- 
terests of  first  party  in  and  to  said  land.'  This 
deed  was  placed  upon  record  at  th«  same  time  aa 


the  administratrix's  deed.  At  the  time  of  said 
sale  the  value  of  said  land  was  from  $1,700  to 
$1,800,  and  the  amount  paid  by  the  purchaser 
besides  said  mortgage  was  $600  to  her  in  het 
official  capacity  as  administratrix,  and  $500  to 
her  personally.  Between  the  day  of  making  said 
sale  and  the  execution  and  delivering  of  said 
deeds,  to  wit,  July  15,  1^S5  (no  written  petition 
being  of  record  or  in  the  files),  the  said  probate 
court  made  the  following  order:  'It  appearing 
that  the  time  Umited  for  creditors  to  file  their 
claims  against  said  estate  has  expired,  and  it 
further  appearini^  that  James  Rasor  and  Polly 
Hatfield  have  claims  against  said  «atate,  and  de- 
sire to'  file  the  same  and  have  them  established 
as  legal  claims  against  the  estate  of  said  de- 
ceased, it  is  therefore  ordered  and  decreed,  with 
the  consent  of  the  administratrix,  that  said 
claims  be  filed  in  said  court,  and  that  the  time 
for  hearing  same  be  fixed  for  Saturday,  the  20th 
day  of  July,  1895,  at  1  o'clock  in  the  afternoon.' 
On  the  20th  day.  of  Jul^  the  claims  presented  by 
the  said  Rasor  were  disallowed  by  the  probate 
court. 

"(10)  On  the  1st  day  of  October,  1895,  the 
administratrix  filed  her  final  account,  and  the 
same  was  allowed  on  the  23d  day  of  November, 
and  the  administratrix  discharged.  On  the  26th 
day  of  November,  1900,  the  said  Edgar  W.  Mar- 
tin and  wife  executed  and  delivered  a  warranty 
deed  to  the  defendant  herein,  and  the  defendant 
paid  therefor  a  consideration  of  $1,500.  Said 
defendant  had  no  notice  of  any  of  the  alleged  de- 
fects of  the  probate  proceedings  claimed  by 
plaintiffs,  excepting  such  constructive  notice  as 
was  given  by  .the  records.  Said  Martin  and  his 
grantee  have  been  in  continuous  possession  ot 
said  land  since  the  said  17th  day  of  July,  1895, 
and  defendant  is  still  in  possession,  claiming 
title. 

"(11)  At  no  time  durin{;  the  proceedings  to  sell 
said  land  was  any  guardian  ad  litem  appointed 
by  the  court  for  either  of  the  plaintiffs.  No  at- 
tempt was  made  to  carry  out  the  provisions  of 
sections  9134,  9135,  9136,  and  913'?  of  the  Com- 
piled Laws  of  1897.  The  files  and  records  do  not 
show  that  the  widow,  Polly  Hatfield,  filed  any 
express  election  in  writing  not  to  take  under  the 
will  of  her  husband,  except  as  appears  by  the 
proceedings  in  connection  with  the  said  sale,  but 
she  and  her  attorney  and  the  probate  judge  all 
tinderstood  that  she  was  taking  under  the  stat- 
ute and  the  proceedings  were  taken  on  that  the- 
ory. The  said  Polly  Hatfield  died  in  March,  1914, 
before  this  action  was  commenced. 

"Conclusions  of  Law. 

"Counsel  for  the  plaintiffs  have  filed  requests 
for  conclusions  of  law,  17  in  number.  They  are 
somewhat  invdlved,  being  rather  disconnected,  in 
some  instances  several  aiming  at  the  same  ques- 
tion from  different  angles.  I  have  grouped  them 
as  best  I  can  and  have  attempted  to  consider 
them  in  such  a  way  as  to  cover,  in  this  finding, 
the  questions  raised  in  the  requests. 

"As  I  gather  from  the  requests  and  argumenlj 
the  plaintiffs'  counsel  claims  that  the  sale  of 
lands  made  by  the  probate  court  to  pay  the  debts 
of  the  deceased,  Isiah  Hatfield,  in  the  adminis- 
tration of  his  estate,  and  under  which  defendant, 
through  his  immediate  grantor,  Edgar  W.  Mar- 
tin, claims  title,  was  void,  and  that  judgment 
should  be  entered  for  plaintiffs  for  the  following 
reasons: 

"(1)  Because  the  widow,  Polly  Hatfield,  not 
having  elected  not  to  take  under  the  will,  the 
sale  cannot  be  made  subject  to  her  dower  and 
homestead  interests.  (Requests  8  and  6.)  In- 
asmuch as  the  said  Polly  Hatfield  withm  the 
year  granted  for  her  election  acted  upon  and  in 
pursuance  of  the  license  to  sell,  subject  to  the 
widow's  dower,  and  herself  gave  notice  by  publi- 
cation and  posting,  which  notices  contained  th6 
same  clause,  acts  inconsistent  with  her  asking 
under  Uie  will,  and  omisistent  only  with  the  op- 
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poeite  theory,  yrhieb  was  acted  upon  by  the  pro- 
bate judge,  I  conclude  that  such  acta  amonnted 
in  law  to  a  valid  election  to  take  under  the  atat- 
Dte. 

"(2)  Because  the  plaintiffis,  the  remaindermen, 
under  the  provisions  of  the  will,  were  minors  and 
no  guardian  ad  litem  was  appointed  to  protect 
tiieir  interests.  (Requests  7  and  last  clause  of 
S.)  I  think  that  the  proceedings  were  not  void 
because  the  guardian  ad  litem  was  not  appoint- 
ed, bnt  voidable  only  at  the  minor's  election  un- 
der proper  proceedings,  and  that  the  omission 
cannot  be  taken  advantage  of  in  this  action  of 
ejectment. 

"(3)  Because  no  proceedings  were  taken  under 
the  statute  (Compiled  Laws  of  1897,  Si  9134  to 
9137),  the  homestead  interest  bdnx  involved. 
(Kcquesta  1,  2,  3,  4,  5,  6,  and  16.)  The  defend- 
ant's counsel  claims  that  this  is  not  a  case  that 
comes  under  the  requirements  of  this  statute, 
but,  if  it  is  such  a  case,  I  think  the  failure  to 
take  action  wa.s  not  such  an  omission  as  to  ren- 
der the  subsequent  proceedings  and  sale  void. 
As  I  see  it,  the  question  is  involved  in  and 
controlled  by  the  decision  of  onr  Supreme  Court 
in  Brown  v.  Hannah,  152  Mich.  33,  115  N.  W. 
980.  I  conclude  that  it  was  at  most  an  irregular- 
ity that  does  not  form  the  basis  for  collateral 
attack. 

"(4)  Because  no  bond  was  demanded  by  the 
probate  court  nor  furnished  by  the  purchaser  at 
the  probate  sale  to  pay  the  mortgage  then  cov- 
ering the  land  sold.  (Reqnests  10  and  11.)  Even 
if  it  would  be  conclusively  held  that  no  bond 
was  filed  by  the  purchaser  at  the  probate  sale 
because  the  records  and  files  do  not  show  it,  I 
think  it  wonld  not  be  controlling  in  this  case,  in- 
asmnch  as  the  mortgage  was  actually  paid  in 
fnn. 

"(5)  Because  by  the  proceedings  as  taken  the 
entire  mortgage  incumbrance  was  thrown  on  the 
remaindermen,  whereas  the  homestead  and  dow- 
er interest  should  have  borne  a  portion  even  if 
the  sale  had  been  otherwise  valid.  (Request  12.) 
1  do  not  think  the  record  shows  such  was  the 
fact,  but  in  any  case  the  proceedings  are  not  sub- 
ject to  collateral  attack  for  that  reason,  and  I 
conclude  the  question  cannot  be  litigated  in  this 
case. 

"(6)  Because  the  sale  was  made  subject  to  the 
life  estate  of  tihe  widow  contrary  to  the  order 
of  the  court  (Request  9.)  The  same  was  not 
made  contrary  to  the  order  of  the  court  and  I 
therefore  conclude  that  this  request  is  without 
force. 

"(7)  Because  the  facts  in  the  case  do  not  bring 
It  witiiin  the  provisions  of  the  statute.  Compiled 
Laws,  i  9129.  (Requests  13,  14,  and  17.)  I 
think  that  the  facts  bring  the  sale  within  the 
provisions  of  the  statute  (section  9129,  of  the 
Compiled  Laws  of  1897),  and  that  as  all  the  re- 
quirements of  that  statute  have  been  substantial- 
ly complied   with   ejectment   will   not   lie. 

"(8)_  That  the  plaintiff  Keoka  is  not  precluded 
from  joining  in  this  action  because  more  than  5 
years  bad  elapsed  between  the  time  she  was  21 
years  of  age  and  the  time  of  commencing  this 
action.  (Request  15.)  The  plaintiff  Keoka 
Bassett  became  21  years  of  age  in  1901.  Inas- 
much as  Polly  Hatfield  did  not  take  under  the 
will,  she  had  no  title  to  the  land  in  question. 
She  had  no  life  estate  except  her  dower,  and 
the  plaintiff  Keoka  Bassett  could  have  taken 
proper  proceedings  to  set  aside  the  sale  at  any 
time  previous  to  1906.  I  conclude  that  the  stat- 
ute of  limitation  could  be  invoked  after  that 
time. 

"It  appears  that  at  the  time  of  the  death  of 
Isiah  l;atfield  the  personal  estate  was  worth 
$233.60,  one-third  of  which  was  household  furni- 
ture. It  was  therefore  within  the  allowance  to 
the  widow,  whether  she  took  under  the  will  or 
undef  the  statute,  and  could  not  be  considered 
as  a  part  of  the  assets  of  the  estate  nor  liable  to 
be  used  to  pay  debts  of  deceased.  A  vear  later, 
at  the  time  of  Uvft  proeeediogs  to  sau.  this  had 


all' been  used  by  the  widow  'except  a  small  por- 
tion.' 

"The  land  in  question,  which  was  all  the  real 
estate,  was  appraised  at  $2,000,  but  at  the  time 
of  the  probate  sale  it  wns  worth  $1,700  to  $1,- 
800,  and  the  mortgage  thereon  was  $660.  The 
other  debts  against  the  estate  amounted  to 
$467.(X}  besides  the  expenses  of  administration. 
The  purchaser  at  the  probate  sale  paid  $1,750, 
including  the  mortgage  .and  the  $500  he  paid 
the  widow.  Later  he  sold  it  to  defendant  for 
$1,500.  It  is  not  denied  but  that  the  $1,100 
cash  paid  by  the  purchaser,  plus  the  mortjnige, 
was  the  full  value  of  the  land.  The  actual 
wrong  to  the  plaintiffs,  if  any,  consisted  in  al- 
lowing Polly  Hatfield  as  'widow'  to  appropriate 
,too  much,  and  Polly  Hatfield  as  'administratrix' 
too  little,  of  the  proceeds  of  said  sale.  What- 
ever wrong  was  done  could  have  been,  and  per- 
haps can  still  be,  corrected  in  appropriate  pro- 
ceedings, bnt  the  rule  is  a  wise  one  that  will  not 
allow  such  sales  to  be  attacked  collaterally  in 
ejectment,  where  a  recovery  by  plaintiffs  as  here- 
in claimed  would  give  them  the  estate  clear  of 
the  debts  to  which  it  was  subject" 

£:xceptions  to  the  findings  were  filed,  one 
of  them  being  that  the  facts  found  do  not 
support  the  Judgment,  and  the  aasignments 
oi  error,  20  in  number,  are  based  upon  the 
said  exceptions.  No  finding  of  fact  is  dis- 
puted. 

Appellants  state  the  Question  presented  in 
these  words: 

"Briefly,  the  question  in  this  case  is  the  legal 
effect  of  an  attempted  sale  of  homesteaa  lands, 
worth  leas  than  $1,500,  made  subject  to  home- 
stead interests,  and  made  contrary  to  all  the 
provisions  of  the  Amendment  Act  of  1887,  where 
the  widow  did  not  comply  with  the  statute  in 
electing  to  claim  a  homestead  (not  to  take  under 
the  will),  and  sold  said  so-called  homestead  in- 
terest not  as  trust  property,  as  required  by  the 
statute,  but  as  her  individual  property.  The 
only  persons  interested  whose  interests  were  sold 
were  minors,  for  whom  guardians  ad  litem  were 
not  oppointed,  the  lands  also  being  sold  subject 
to  a  mortgage,  without  requiring  a  bond  from 
the  purchaser  as  required  by  section  9109;  all 
proceedings  and  acts  being  matters  of  public  rec- 
ord. It  was  the  contention  of  the  plaintiffs  at 
the  trial  that  for  each  of  these  causes,  and  par- 
ticularly when  considered  collectively,  the  execu- 
trix and  widow's  sales  were  void." 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDCIi,  BIRD,  MOORB,  STEERB, 
BROOKE,  and  FBLIX)WS,  JJ. 

Carl  H.  McLean,  of  Lansing  (O.  L.  Smith, 
of  Ithaca,  of  counsel),  for  appellants.  O.  O. 
Tuttle,  of  Ithaca,  for  appellee. 

OSTRANDER,  J.  (after  stating  the  facts 
as  above).  [1-3]  1  am  of  opinion  that  the 
court  below  reached  the  right  conclusion,  and 
that  the  Judgment  should  be  affirmed.  There 
was  a  devise  to  the  wife  of  a  life  estate  In 
land,  which  land  had  been  the  homestead  of 
the  deceased  and  was  appraised  at  more  than 
$1,500.  She  had  the  right  to  accept  or  to  re- 
ject this  provision  made  for  her.  3  Comp. 
Laws  1S97,  %  SO.'^o.  It  Is  a  fair  conclusion 
from  what  she  did  that  she  elected  to  be  en- 
dowed of  the  land.  It  wns,  ui)on  her  pett- 
tlou,  sold,  subject  to  her  dower  right.  How 
she  acquired  a  homestead  right  in  the  land  I 
do  not  understand.  There  were  no  minor 
Children  of  deceased  and  herself.   There  was 
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a  child,  a  daughter,  mother  of  the  plalntlflb. 
In  Butdi  a  case  the  Constitution  seems  not 
to  have  secured  to  the  widow  a  homestead  In 
lands  of  her  deceased  husband.  But  I  am 
not  troubled  by  the  fact  that  the  land  was 
sold  subject  to  her  dower  and  homestead 
right  or  that  her  quitclaim  deed  puriwrted 
to  be  executed  and  Intended  "for  the  purpose 
of  transferring  »  •*  »  au  the  dower,  and 
homestead  rights  and  all  other  title  and  in- 
terests of  first  party  In  and  to  said  land," 
because  the  enumeration  of  these  rights  may 
be  said  to  merely  indicate  a  purpose  to  cover 
any  and  all  possible  rights,  and  not  a  pur-, 
pose  to  assert  that  all  enumerated  rights  ex- 
isted. No  one  sought  to  save  a  homestead,  to 
define  or  value  a  homestead.  The  land  was 
sold  to  pay  debts.  The  debts  existed  aud  all 
rights  created  by-  the  will  were  subject  to  be 
defeated  by  a  sale  of  the  land  for  their  pay- 
ment Probably  the  widow  received  too 
mu<di,  proportionally,  for  herself,  and  too  lit- 
tle for  the  estate.  But  the  sale,  upitn  this 
record,  was  not  void.  This  Is  euo  vgh  to 
defeat  plainttflfs. 


OANEDX  V.  TURNER  et  al.    (No.  151.) 
(Supreme  Court  of  Michigan.     May  81,  1917.) 

1.  Dkkds  4=9211(1,  4)— EviBBaJCB  —  Soin- 

CIKNOT. 

In  a  suit  to  cancel  a  warranty  deed  made  by 
plaintiff  at  the  age  of  77  to  defendants,  his 
niece  and  her  husband,  pursuant  to  intention 
of  plaintiff  and  wife  that  defendants  should 
have  the  lands,  and  after  going  alone  to  his  bank 
for  such  purpose,  evidence  held  not  to  show  that 
plaintiff  was  incompetent  and  unduly  influenced 
when  he  made  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  637-642,  647.] 

2.  Cancellation   of   Instbcmxnts  4=»57  — 
DiapoaiTioN  OF  Cause. 

In  a  suit  to  cancel  a  deed  made  by  plain- 
tiff to  defendants,  his  niece  and  her  husband, 
where  it  was  shown  that  plaintiff  was  not  in- 
competent to  make  the  deed,  but  d^endants,  who 
admitted  liability  to  care  for  defendant,  offer 
to  submit  to  a  decree  whereby  a  fixed  amount 
may  be  ordered  paid  annually  by  them  to  the 

glamtiff  so  long  as  the  plaintiff  sees  fit  to  make 
is  home  elsewhere  than  with  the  defendants, 
and  the  rental  value  of  the  property  is  $250  per 
year,  a  decree  will  be  ordered  by  the  appellate 
court  providing  in  accordance  with  a  suggestion 
of  the  trial  court  that  while  plaintiff  shall  re- 
main elsewhere  defendants  shall  pay  him  $300 
per  year  from  the  time  plaintiff  ceased  to  live 
with  defendants;  defendants  to  pay  the  taxes 
and  keep  the  premises  in  repair. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {{  114-118.] 

At^>eal  from  Circuit  Court,  Elaton  County, 
in  Chancery ;  Walter  H.  North,  Judge. 

Salt  by  Alexander  M.  Canedy  against  Ken* 
ney  C.  Turner  and  another.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  De- 
cree ordered  In  accordance  with  opinion. 

Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEBRE, 
BROOKE,  and  FELLOWS,  JJ. 


Gardner  &  Hood,  of  lAnslng,  for  appellant 
d.  A.  Shepard  and  W.  D.  Clrommon,  both 
of  Hillsdale,  for  appellees. 

MOORE,  J.  ThU  bill  of  complaint  was 
filed  August  29,  1916,  to  set  aside  a  warranty 
deed  made  January  15,  1915,  by  the  plaintiff 
to  the  defendants.  The  case  was  heard  In 
open  court.  From  a  decree  dismissing  the 
bill  of  complaint  the  case  is  brought  to  this 
court  by  appeal. 

It  is  claimed  plaintiff  was  incompetent  and 
unduly  influenced  when  he  made  the  deed. 
The  trial  Judge  expressed  himself  as  thorough- 
ly satisfied  that  the  preponderance  of  the 
testimony  as  to  each  of  these  questions  Is 
decidedly  against  the  plalntlfTs  claim. 

[1]  Some  question  is  made  about  the  ef- 
fect of  the  pleadings,  but  the  turning  and  de- 
cisive point  In  the  case  is  one  of  fact,  namely, 
was  the  deed  executed  and  delivered  when 
plaintiff  was  competent  to  do  so?  It  is  some- 
what significant  that  plaintiff  himself  filed 
the  bill  of  complaint  and  was  also  a  witness 
in  his  own  behalf.  Upon  the  trial  no  one 
questioned  his  competency  to  do  each  of  these 
things.  When  the  deed  was  drawn  plaintiff 
was  past  77  years  of  age.  His  wife  died 
shortly  before  that  They  had  no  children. 
The  defendant  Delia  Turner  Is  the  plalntitTs 
niece,  being  a  daughter  of  a  sister  of  his  de- 
ceased wife.  Hl«  testimony  on  cross-exam- 
ination discloses  that  before  her  death  his 
wife  desired  in  case  of  her  death  that  the 
husband  should  have  the  defendants  move 
upon  the  farm  and  take  care  of  plaintiff,  and 
that  plaintiff  and  his  wife  had  talked  two 
years  or  more  before  her  death  that  deffflid- 
ants  should  have  the  farm. 

Shortly  after  the  death  of  hla  wife  the 
plaintiff  alone  visited  the  president  of  the 
Michigan  State  Bank  at  Eaton  Rapids,  whom 
he  had  known  for  60  years,  and  had  the 
warranty  deed,  which  Is  the  subject  of  con- 
troversy here,  executed  and  put  In  a  private 
box  plaintiff  had  In  the  bank.  A  little  later 
the  defendants  left  a  little  farm  they  had  in 
Hillsdale  county,  and  moved  into  the  house 
occupied  by  the  plaintiff  and  commenced  car- 
ing for  him.  This  was  done  at  the  request  of 
plaintiff,  and  upon  his  assurance  that  he  had 
deeded  the  property  to  them.  Later  defend- 
ants learned  where  the  deed  was  and  talked 
over  with  the  plaintiff  whether  what  was  done 
was  a  sufficient  delivery  of  the  deed.  Follow- 
ing this  talk  all  of  the  parties  visited  the 
banker,  who  had  drawn  the  deed.  It  was 
taken  from  the  private  box  and  an  indorse- 
ment was  made  on  tfae  envelope  containing 
the  deed  as  follows: 

"Deed  of  Alexander  M.  Canedy  to  Kenney  O. 
Turner  and  Delia  Turner,  this  paper  not  to  be 
delivered  to  either  party  until  all  are  present  and 
only  to  Mr.  and  Mrs.  Turner,  after  the  decease 
of  Mr.  Canedy.  A,  M.  Canedy. 

"K.  O.  Turner. 

"Mrs.  Delia  Turner." 
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And  the  banker  testlfled: 

"That  as  soon  as  that  memorandum  was  drawn 
and  the  deed  was  put  in  the  envelope  that  I  took 
it  and  put  it  in  the  package  where  we  keep  pa- 
pen  of  that  kind,  wills,"  etc. 

In  1916,  after  plaintiff  had  made  a  visit 
to  a  brother,  he  became  dissatisfied  and  this 
proceeding  was  begun. 

Without  going  into  the  details  of  the  tes- 
timony, it  may  be  said  that  no  one  can  read 
this  record  without  reaching  the  conclusion 
that  the  deed  was  made  without  sudi  undue 
Influence  as  shonld  affect  Its  validity,  and 
when  the  plaintiff  was  entirely  competent 
to  make  IL  See  Latham  v.  Udell,  38  Mich. 
238;  Spencer  v.  Terry's  Estate,  12T  Mich. 
420,  86  N.  W.  898;  Hayman  v.  Wakeham, 
133  Mich.  363,  94  N.  W.  1062 ;  Terry  v.  Terry, 
170  Mich.  330,.  136  N.  W.  448;  Reagan  v. 
Murray,  176  Mich.  231,  142  N.  W.  545,  and 
Demerse  v.  Mitchell,  187  Mich.  683,  154  N. 
W.  22. 

[2]  The  trial  Judge  expressed  himself  at 
the  conclusion  of  the  trial  in  part  as  follows: 

"From  the  foregoing  it  follows  that,  if  this 
case  was  to  l>e  disposed  of  on  its  merits,  the 
court  would  have  no  alternative  but  to  grant  to 
the  defendants  a  decree  dismissing  the  plaintifTs 
bill  of  complaint  with  coats  to  be  taxed  by  the 
defendants'  offer  in  open  court  to  submit  to  a  de- 
cree whereby  a  fixed  amount  might  be  ordered 
paid  annual!}^  by  them  to  the  plaintiff,  so  long 
as  the  plaintiff  sees  fit  to  make  his  home  else- 
where than  with  the  defendants.  Unfortunate 
cases  of  this  character  seem  to  have  been  work- 
ed oat  along  this  line,  for  example,  see  Wilson 
V.  Wilson,  160  Mich.  555,  125  N.  W.  385.  The 
faets  in  this  case  in  a  large  measure  are  striking- 
ly similar  to  the  facts  as  reported  in  the  above 
canse.  The  plaintiff,  however,  is  a  man  of  prac- 
tically no  other  property  than  that  involved  in 
this  suit  He  seems  to  be  an  exceptionally  well- 
preserved  man  for  one  of  his  years,  and  while 
the  proofs  show  his  expectancy  to  be  one  of  less 
than  five  years,  still  it  would  not  be  at  all  sur- 
prising if  he  lived  longer.  The  property  which 
he  conveyed  to  these  defendants  consists  of  a 
farm  of  about  79  acres.  'The  proof  as  to  valua- 
tion varies  from  $75  to  $100  an  acre;  and  its 
rental  valne  is  shown  by  the  proof  to  beat  least 
$250  per  year.  Under  these  conditions  it  would 
be  no  more  than  fair  to  this  plaintiff,  in  case  he 
elects  not  to  return  to  the  home  of.  the  defend- 
ants, to  grant  him  a  decree  which  shall  provide 
that  the  defendants  shall  pay  him  the  sum  of 
$300  per  year ;  the  same  to  be  payable  at  equal 

aaarterly  installments,  to  be  computed  from 
ie  time  that  the  plaintiff  cease  living  with  the 
defendants.  In  case  the  plaintiff  elects  to  take 
a  decree  of  this  character,  it  shall  be  done  with- 
out costs  to  either  party,  and  the  fulfillment  of 
the  terms  of  the  decree  may  be  made  a  lien  upon 
the  land  involved.  It  should  also  be  provided 
that  the  defendants  are  to  pay  the  taxes  and  to 
keep  the  premises  in  repair.' 

The  plaintiff  did  not  dect  to  take  such  a 
decree^  but  such  proceedings  were  had  as  we 
have  already  stated. 

In  response  to  an  inquiry  directed  to  coun- 
sel during  the  argument  In  this  court,  of  this 
case  it  was  stated  that  d^endants  recognize 
their  duty  to  care  for  the  plaintiff,  and  that 
their  house  Is  open  to  him.  They  indicated 
a  willingness  to  have  the  court  make  some 


provision  tor  him  In  case  he  tMnks  b0  cannot 
come  back  to  them. 

We  are  satisfied  with  the  suggestionB  made 
by  the  trial  court  In  the  words  we  have  quot- 
ed, and  a  decree  may  be  made  In  this  court 
accordingly.  The  defeadants  wUl  lecover 
their  costs  In  this  conrt. 


LANDERS  v.  CITY  OF  MUSKEGON. 

(No.  14a) 

(Supreme  Conrt. of  Michigan.     June  1.  1917.) 

Mastbb  and  Sebvant  ^=3372  —  Ikjttkieb  to 

Skbv  ANT— '  'Accident." 
A  city  fireman,  a  part  of  whose  regular  dn- 
ties  was  to  help  extinguish  fires,  and  in  doing 
which  it  was  not  unuraal  for  him  to  get  wet, 
and  who  contracted  pneumonia  after  becoming 
wet  at  a  fire,  did  not  die  from  an  "accident, 
which  means  an  unlocked  for  mishap  or  an  un- 
toward event  not  expected  or  designed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accident.] 

Certiorari  to  State  Industrial  Accident 
Board. 

Proceedings  by  Mary  B.  Landers,  widow  of 
William  Landers,  for  worlunen's  compensa- 
tion, opposed  by  the  City  of  Muskegon,  em- 
ployer. Certiorari  by  the  employer  to  review 
an  award  of  the  Industrial  Accident  Board 
in  favor  of  plaintiff.    Reversed  and  set  aside. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STfiERB, 
BROOKE,  and  FELLOWS,  JJ. 

Cross,  Yanderwerp  &  Foote,  of  Muskegon, 
for  appellant  Sutherland,  Johnson  &  Ses- 
sions, of  Muskegon,  for  appellee. 

BIRD,  J.  Claimant's  husband,  William 
Landers,  was  employed  In  defendant's  fire 
department.  On  the  morning  of  December 
30,  1015,  the  department  was  called  upon  to 
extinguish  a  fire  In  the  bold  of  the  steamer 
Nyack,  which  was  being  wintered  In  that 
port.  The  boat  stood  out  of  the  water  about 
40  feet,  and  mwe  or  less  of  the  water  thrown 
from  the  hose  would  strike  the  side  of  the 
boat  and  splash  back  onto  the  firemen.  By 
reason  of  this,  the  deceased  became  very  wet 
He  was  on  duty  nearly  12  hours  before  the 
fire  was  extinguished.  The  next  morning  be 
was  taken  111,  but  k^t  at  his  work  ontll  Jan- 
nary  2d,  when  a  physician  was  called  and 
diagnosed  his  Illness  as  lobar  pneumonia.  On 
January  18th  he  died.  Claimant  afterward 
made  an  application  to  the  Indnstrlal  Acci- 
dent Board  for  compensEtlon,  and  after  the 
nsnal  proceedings  were  had  she  was  allowed 
the  death  award,  provided  in  such  cases,  of 
$7.81  per  week  for  a  period  of  300  weeks, 
and  also  the  further  sum  of  $70.90  for  doc- 
tx>r's  services,  medicines,  and  hospital  charges. 

The  defendant  questions  the  validity  of 
this  award  on  the  following  grounds:  (1)  Be- 
cause no  accident  occurred  to  William  Lan- 
ders, husband  of  claimant,  that  either  direct- 
ly or  Indirectly  caused  the  pneumonia  from 
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vriAA  he  died.  (2)  Because  the  severe  wet- 
ting and  physical  exhaustion  suffered  by  Wil- 
liam Landers  was  a  necessary  incident  to  his 
employment  as  fireman,  and  cannot  be  said  to 
have  been  an  accident  within  the  meaning  of 
Act  No.  10,  Poblic  Acts  of  1912,  Extra  Ses- 
sion. (3)  Because  the  deceased,  William  Lan- 
ders, suffered  no  injury  arising  from  any  ac- 
cident whatever.  (4)  Because  the  pneumonia 
from  which  William  Landers  died  was  not 
due  to  an  accident,  but  was  in  the  nature  of 
an  occupational  disease. 

The  events  which  caused  the  death  of  Lan- 
ders, undoubtedly,  arose  out  of  and  in  the 
course  of  his  employment,  but  did  those 
events  constitute  an  accident  within  the 
meaning  of  the  Compensation  Act?  An  "ac* 
ddent"  is  defined,  in  Fenton  v.  Xhorely  & 
Co.,  72  L.  J.  K.  B.  790,  as  follows: 

"The  expression  'accident'  is  used  in  the  popu- 
lar and  ordinary  sense  of  the  word  as  denoting 
an  unlocked  for  mishap  or  an  untoward  event 
which  is  not  expected  or  designed." 

This  definition  la  approved  in  Adams  v. 
Acme  White  Lead,  etc.,  Works,  1S2  Mich. 
165,  148  N.  W.  4S5,  L.  R.  A.  1916A,  283,  Ann. 
Cas.  191CD,  689. 

Landers  was  employed  as  a  fireman.  It 
was  a  part  of  his  regular  duties  to  go  to  fires 
and  help  extlugulsh  tliem.  In  doing  so,  it 
was  not  an  unusual  thing  for  him  to  get  wet. 
Not  only  does  the  proof  show,  but  we  thinlz 
It  Is  a  matter  of  common  knowledge,  that 
firemen  are  subjected  to  exposure  and  drench- 
ing while  attempting  to  extinguish  fires.  The 
engineer  of  the  department  testified: 

"It  was  nothing  unusual  to  get  wet,  but  we 
don't  get  wet  though  at  all  fires.  We  never  get 
wet  intentionally,  nor  do  we  wet  each  other. 
We  do  everything  possible  to  keep  from  getting 
wet" 

Mr.  McShannock,  one  of  the  firemen,  testi- 
fied: 

"It  is  no  unusual  occurrence  for  us  to  get  wet ; 
the  men  arc  bound  to.  We  wear  oUskin  coats, 
hats,  and  rubber  boots.  We  do  not  get  as  wet 
as  we  did  at  this  fire  every  time." 

We  must  therefore,  conclude  that  pneumo- 
nia was  brought  on,  not  by  an  unexpected 
event,  but  by  an  event  which  was  an  Incident 
to  his  regular  employment. 

At  about  11  o'clock  in  the  forenoon,  there 
was  a  sudden  rush  of  water  from  the  upper 
deck,  which  fell  onto  and  drenched  the  fire- 
men as  they  were  working  around  the  boat 
This  la  assigned  as  the  unexpected,  event 
which  constituted  an  accident.  The  uncon- 
tradicted proof  la  that  they  were  wet  through 
two  or  three  houra  before  this  took  place. 
We  think  this  incident  should  be  classed 
among  the  ordinary  ones  attending  the  du- 
ties of  a  fireman,  and  not  as  an  accident. 

Dr.  Durram,  who  attended  the  deceased, 
testified: 

"The  cause  of  death  was  lobar  pneumonia. 
Lobar  pneumonia  is  a  disease  condition  caused 
by  the  diplococus  germ.  This  germ  moy  lay  dor- 
mant in  the  system.  In  fact,  no  doubt  some 
•of  the  people  in  this  room  have  the  germ  in  tbeir 


system,  and  do  no  harm  until  some  intervening 
cause  arouses  it  to  activity.  The  drenching  ana 
physical  exhaustion  and  exjKwure  would  bring 
the  pneumonia." 

If  it  can  be  said  In  the  present  case  that 
the  diplococus  germ  was  dormant  in  the  sys- 
tem of  the  deceased,  and  that  it  was  aroused 
to  activity  by  his  exposure  at  the  fire,  the 
case  must  fail,  because  the  thing  which 
aroused  the  germ  into  activity  was  caused  by 
events  which  were  incident  to  his  regular 
employment,  and  not  by  the  unusual  and  un- 
expected event 

The  award  made  by  the  Industrial  Acci- 
dent Board  must  be  reversed  and  set. aside. 


CLABE   v.    ONAWAT-ALPBNA   TELE- 
PHONE CO.    (No.  .127.) 
(Supreme  Court  of  Michigan.     May  81,  1917.) 

1.  coepobations  «=>30s(11)  —  olticebs  — 
Actions  fob  Compensation  —  Qdestions 

FOB  .TUBY. 

■  l.viJcnce  held  to  require  submission  to  jury 
of  issue  whether  plaintiff  as  an  officer  of  de- 
fendant corporation  tacitly  assented  or  acquiesc- 
ed in  a  contract  for  employment  at  a  reduced 
salary,  and  to  make  it  error  to  confine  con- 
sideration to  the  question  whether  he  had  so 
expressly  agreed. 

[Ed.  Note. — Kor  other  cases,  see  Corporations^ 
Cent  Dig.  S|  1347-1349.] 

2.  CORPOBATIONS  ®=>308(1D — OFFICEBa— AC- 
TIONS FOB  Compensation — Quksxions  fob 
Jury. 

Evidence  held  insufficient  to  support  a  ver- 
dict for  a  corporation  officer  for  compensation 
on  the  basis  of  an  earlier  contract  than  the  final 
one  in  force  on  the  date  of  his  diiicharge. 

[E^d.  NotCb— For  other  cases,  see  Corporations^ 
Cent  Dig.  §{  1347-1349.] 

3.  Appeal  and  Errob  ^=5304r-ScoPB  or  Re- 
view— ItECOBD— Sufficiency. 

Mere  failure  of  the  court  to  file  reasons  in 

writing  for  the  denial  of  new  trial  does  not 

prevent  consideration  of  the  order  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §{  1757,  1758.] 

Error  to  Circuit  Court,  Alpena  County; 
Frank  Emerick,  Judge. 

Action  by  John  M.  Clark  against  the  On- 
away-Alpena  Telephone  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  granted. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTllANDEU,  BIRD,  MOORE,  STBBRB, 
BROOKE,  and  FELLOWS,  JJ. 

Henry  &  Henry,  of  Alpena,  for  appellant 
I.  S.  Canfleld,  of  Alpena,  for  appellee. 

STONE,  3,  This  Is  an  action  to  recover 
an  amount  claimed  to  be  due  plaintiff  for 
services  as  general  manager  of  the  defendant 
under  a  written  contract  hw-elnafter  set  forth. 
The  plaintiff,  his  wife,  A.  S.  Clark,  and  Mor- 
ris T.  Streeter  were  the  organizers  of  the 
defendant  company  in  October,  1911,  and 
they  comprised  all  of  the  stockholders,  and 
were  elected  the  directors  at  the  first  meet- 
ing, and  thereafter  made  the  plaintiff  presl- 
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dent  of  the  company.  The  same  directors 
continued  In  office  until  the  election  of  a  new 
directorate  in  Septemher,  1913,  except  that  In 
December,  1912,  Mra  Clark  resigned,  and 
this  Tacancy  was  filled  by  a  qualifying  share- 
holder, F.  M.  B.  White,  and  the  minutes  of 
the  directors'  meeting  of  January  21,  1913, 
show  that  the  plaintiff,  Morris  X.  Streeter, 
and  said  White  (all  of  the  directors  at  that 
time)  were  appointed  an  executive  committee 
to  employ  a  general  manager  at  a  salary  of 
not  more  than  $400  a  month,  whose  duties 
should  be  to  have  general  charge  and  supervi- 
sion of  the  business  and  property  of  the 
company,  and  who  should  perform  such  work 
and  have  charge  of  such  aCFalrs  pertaining 
to  such  company  fend  its  property  as  the 
executive  committee  and  directors  of  such 
company  should  determine.  It  was  provided 
that  such  executive  committee  should  have 
power  and  authority  to  enter  into  a  written 
contract  with  such  general  manager  for  such 
loigth  of  time  as  they  should  deem  expedient 
for  the  welftire  of  the  company,  and  it  pro- 
vided that  a  majority  of  such  executive  com- 
mittee should  have  power  to  act  The  plain- 
tiff, F.  M.  B.  White,  and  M.  T.  Streeter  were 
appointed  such  executive  committee.  At  a 
directors'  meeting  held  February  24,  1913,  at 
which  the  plaintiff  and  F.  M.  B.  White  only 
were  present,  the  executive  committee  was 
directed  to  make  a  contract  for  the  employ- 
ment of  a  general  manager,  "when  a  satisfac- 
tory person  for  this  position  shall  be  found." 
^Thereafter,  and  on  April  1,  1913,  the  execa- 
tive  committee,  for  the  defendant,  and  the 
plaintiff,  entered  into  tlie  following  contract: 

"This  memorltndum  of  agreement,  made  and 
entered  into  this  1st  day  of  April,  1913,  by  and 
between  the  Onaway-Alpena  Telephone  Com- 
pany, a  corporation,  with  its.principal  office  at 
Alpena,  Mich,  (by  a  majority  of  its  executive 
committee  duly  autboriMd),  party  of  the  first 
part,  and  J.  M.  Clark,  of  Alpena,  Mich.,  party 
of  the  second  part,  witnesseth  as  follows: 

"I.  For  and  In  consideration  of  the  payments 
and  agreements  hereinafter  contained,  the  party 
of  the  second  part  hereby  agrees  to  continue 
and  remain  the  general  manager  of  the  party 
of  the  first  part,  and  as  such  oeneral  manager 
do  and  perform  such  duties  and  services  as  he 
shall  deem  expedient  and  essential,  and  as  shall 
be  required  of  him  by  the  directors  and  execu- 
tive committee  of  the  party  of  the  first  part,  in 
connection  with  said  corporation,  and  the  run- 
ning, operating,  and  handling  of  the  business  and 
property  of  the  party  of  the  first  part. 

"II.  Said  second  party  shall  have  general  au- 
thority and  supervision  of  the  executive  and 
bnslnesa  department  of  said  corporation,  also 
general  auniority  and  supervision  over  the 
operative  and  construction  dcpartmentB  of  said 
cwporation,  and  shall  in  all  things  have  author- 
ity and  supervision  over  the  conduct  of  the  af- 
fiQrs  of  said  corporations,  wheresoever  the  same 
shall  be  carried  on. 

"III.  Said  second  party,  to  the  best  of  his 
•bility,  shall  see  to  it  that  accurate  and  suitable 
raeorda  are  kept  of  all  the. finances  incident  to 
■aid  business,  which,  records  shall  show  at  all 
times  the  property  of  the  corporation  and  its 
financial  standing.  Suitable  books  shall  be 
k^t,  in  which  shall  be  entered  an  accurate  rec- 
ord of  affairs  of  such  corporation. 

"IV.  Said  second  party  shall  have  authority 
to  employ  and  discharge  any  and  all  help  and 


employes,  and  shall  determine  what  employes 
shall  be  engaged,  and  the  amount  they  shall  re- 
ceive for  their  services.  At  any  time  second 
Earty  shall  deem  cxt)edient,  he  AbU  be  and  is 
ereby  authorized  and  empowered  to  employ  a 
suitable  engineer,  a  suitable  purchasing  agent, 
nnd  a  good  and  competent  bookkeeper  for  such 
time  and  at  such  wages  as  he  may  deem  for  the 
best  interests  of  the  company;  also  competent 
attorney  or  attorneys.  They  shall  be  under 
the  supervision  of  the  said  party  of  the  second 
part. 

"V.  For  and  in  consideration  of  the  employ- 
ment herein  designated,  said  party  of  the  first 
part  shall  pay  said  party  of  the  second  part 
two  hundred  ($200)  doUars  per  month  (pay- 
able monthly  on  the  5^  day  of  the  month  suc- 
ceeding the  month  for  which  payment  is  made), 
and  in  addition  thereto  such  amounts  as  said 
second  party  shall  be  required  to  spend  and 
disburse  in  and  about  the  performance  of  his 
duties  as  general  manager  of  such  corporation, 
and  in  addition  thereto  the  further  compensa- 
tion of  50  per  cent,  of  the  actual  increase  in 
net  earnings  of  the  company's  properties  for  the 
year  beginning  April  1,  1913.  up  to,  but  not  ex- 
ceeding, twelve  hundred  ($1,200)  dollars  for 
tbp  first  year  of  this  contract.  The  second 
year  of  this  contract  the  first  pari?  hereby 
agrees  to  pay  a  straight  salary  of  ($300)  dollars 
per  month,  and  necessary  expenses. 

"VI.  For  and  in  consideration  of  the  agree- 
ments and  provisions  herein  contained,  said 
party  of  the  second  part  is  hereby  employed  for 
a  period  of  two  years,  from  and  after  the  date 
of  this  contract:  and  unless  within  sixty  (60) 
days  prior  to  the  expiration  of  such  employ- 
ment, written  notice  shall  be  given  by  either 
party  hereto  of  the  termination  of  this  con- 
tract, such  contract  shall  renew  itself  from  year 
to  year  thereafter,  without  further  agreement 
between  the  parties  thereto,  and  at  the  same  sal- 
ary as  for  the  second  year  of  this  contract. 

"VII.  This  memorandum  of  agreement  is  de- 
clared binding  upon  the  representatives,  sue- 
cessors,  and  assigns  of  the  parties  hereto." 

"VIII.  This  memorandum  of  agreement  is 
made  in  pursuance  of  the  authority  vested  in 
the  executive  committee  of  said  corporati<Hi,  by 
its  directors,  at  a  regular  meeting  of  such  di- 
rectors. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  this  1st  day  of  April, 
A.  D.  1918. 

"Onaway-AIpena  Telephone  Co., 
"Per  F.  M.  B.  White,  Sec. 
".7.  M.  Clark. 
■   "F.  M.  B.  White, 
"M.  T.  Streeter, 

"Executive    Committee, 
"Party  of  the  First  Part 
"J.    M.    Clark, 

"Party  of  the  Second  Part 
"In  presence  of: 
"R.  B.  MUes. 
"Florence  G.  Shaw." 

After  the  making  of  this  contract  the 
plaintiff  claims  to  have  operated  under  it  for 
the  defendant  The  annual  meeting  of  the 
stockholders  of  July  15, 1913,  was  adjourned 
to  be  held  in  Jackson,  July  22,  1913.  At  this 
meeting  Charles  S.  Davis,  JohQ  W.  Allen, 
and  Charles  S.  Ruthruff  were  elected  dlre<> 
tors,  and  the  board  was  increased  from  three 
to  five  directors.  This  meeting  was  adjourn- 
ed to  September  3,  1913,  when  Charles  R. 
Henry  and  plaintiff  were  also  made  direc- 
tors. The  directors  met  on  September  27th 
and  elected  Mr.  Davis  president.  The  plain- 
tiff was  declared  to  have  been  elected  secre- 
tary on  October  25,  1913.     At  this  meeting 
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tbe  following  resolutions  appear  as  carried 
in  this  meeting: 

"Moved  by  Mr.  Rntliraff,  supported  by  Mr. 
Allen,  that  John  M.  Clark  oe  employed  as  ^n- 
eral  manager  of  what  may  be  called  the  phym- 
cal  side  of  the  activities  of  this  corporation, 
which  by  this  resolution  ift  understood  to  be  the 
exchanges,  lines,  and  telephones,  and  all  acces- 
sories and  mechanical  appliances  pertaining  to 
them,  and  to  the  physical  and  mechanical  side 
of  the  business  of  this  company's  entire  prop- 
erty, and  that  for  his  personal  time  and  service 
as  such  general  manager  he  be  paid  the  sum  of 
1108.33  ^  per  month,  to  be  paid  monthly,  such 
compensation  and  service  as  general  manager  to 
continue  during  the  pleasure  of  this  board,  and 
that  in  addition  to  .the  above  compensation  the 
said  John  M.  Clark  shall  be  paid  five  hundred 
dollars  per  year  for  his  services  as  secretary. 
Carried. 

"Under  authority  conferred  by  article  II,  sec- 
tion 6,  and  section  8,  of  the  by-laws,  it  was 
moved  by  Mr.  Allen,  supported  by  Mr.  Ruth- 
ruff,  that  the  duties  of  the  president  be  extend- 
ed, oeyond  and  in  addition  to  the  duties  speci- 
fied in  article  IV,  section  1,  of  the  by-laws,  to 
include  tbe  personal  management  of  what  may 
be  termed  the  commercial  and  business  side  of 
this  corporation,  and  also  to  include  personal 
oversight  and  authority  over  all  the  employes  oiF 
this  corporation,  except  where  such  oversight 
may  be  delegated  by  him  to  others,  and  that  he 
receive  for  such  extra  personal  time  and  service 
the  sum  of  |175  per  month,  payable  monthly, 
such  extra  time  and  service  and  compensation 
to  continue  during  the  pleasure  of  this  board. 
Carried." 

The  above  minntes  were  signed  by  Mr. 
Davis  as  president,  and  by  the  plaintiff  as 
secretary.  The  plaintiff  did  not  vote  In  favor 
of  these  resolutions,  and  did  not  dissent ;  in 
other  words,  he  did  not  vote  at  all. 

Upon  the  trial  of  the  case  what  was  done 
under  the  last  quoted  resolutions  was  a  dis- 
puted question.  The  plaintiff  denied  that  be 
had  made  thereby  another  contract  with  the 
defendant  at  that  meeting.  He  testified  that 
at  that  meeting  he  agreed  to  accept  compensa- 
tion from  defendant  as  general  manager  un- 
der certain  conditions;  that  he  came  back 
with  a  counter  proposition  of  $108.33^  a 
month,  provided  he  could  have  a  written 
contract  for  one  year.  Mr.  Davis,  the  presi- 
dent, testified  that  it  was  suggested  to  tbe 
plaintiff  that  he  be  offered  compensation  at 
the  rate  of  |1,000  a  year  to  take  charge  of 
the  physical  side  of  the  telephone  property. 
He  was  to  have,  in  addition  to  that,  $500  a 
year  for  acting  as  secretary,  making  a  total 
of  $1,600  per  year;  that  the  proposition  was 
made  to  Mr.  Clark  by  means  of  the  foregoing 
resolutions;  that  Mr.  Clark  refused  to  ac- 
cept it;  that  thereupon  Mr.  Davis  stated  to 
plaintiff  that,  unless  he  accepted  under  those 
conditions,  that  he  was  to  serve  during  tbe 
pleasure  of  the  board,  that  be  would  not  be 
retained  in  any  capacity  as  an  employ^  of  the 
telephone  company;  that  he  stated  to  plain- 
tiff that  there  had  been  Increasing  dissatis- 
faction with  his  management ;  that  the  stock- 
holders were  not  sure  that  he  should  be  In 
their  employ,  but  that  they  were  Willing 
to  give  him  an  abundant  chance  to  prove  that 
be  could  make  good.    Mr.  Davia  further  tes- 


tified that  the  plaintiff  stated  then  that,  if 
tbe  directors  would  agree  to  give  bim  $300 
more,  making  bis  total  salary  at  tbe  rate  of 
$1,800,  he  would  accept,  and  that  the  direc- 
tors were  willing  to  do  that,  and  It  was  done ; 
and  that  they  put  In  the  resolution  $108.33% 
a  month,  which  came  to  $1300,  and  that, 
with  the  $500  a  year  for  bis  secretary  serv- 
ices, made  plaintiff  $1,800  a  year. 

It  Is  tbe  claim  of  tbe  defendant  that  at 
this  time  tbe  directors  and  officers  of  the 
company,  except  the  plaintiff,  did  not  have 
any  knowledge  of  the  contract  of  April  1, 
1913.  The  plaintiff  testified  that  he  did  not 
at  this  meeting  in  any  ^^y  notify  the  other 
directors  of  this  contract  of  April  1,  1913, 
and  that  he  did  not  know  whether  at  that 
time  they  knew  anything  about  It.  He  tes- 
tified that,  after  said  first  contract  was 
signed,  it  had  been  in  the  safe  In  the  office 
of  tbe  telephone  company — a  part  of  the  time 
in  his  private  safe — and  that  he  at  no  time 
called  their  attention  to  this  April  Ist  con- 
tract Mr.  Davis,  the  president,  testified 
that  be  bad  no  knowledge  whatever  on  Oc- 
tober 25th  of  said  April  1st  contract  The 
plaintiff  testified  that  after  the  meeting  of 
October  25th  he  thanked  the  directors  for 
having  passed  the  resolution  and  for  the  con- 
fidence they  had  shown  him  In  passing  it  Tbe 
pay  rolls  and  checks  from  April  15, 1013,  were 
offered  by  the  defendant  and  were  received 
in  evidence.  There  originally  appeared  upon 
the  checks,  on  the  reverse  side  thereof,  tbe 
following:  "Pay  roll  check  In  full  of  ac- 
count for  all  services  rendered  to  and  includ- 
ing" tbe  date.  Certain  of  these  printed  words 
bad  been  scratched  out  In  Ink  and  tbe  word 
"on"  Inserted,  so  that  the  pay  roll  check 
read  "on  account"  J.  M.  Clark.  On  the  cross- 
examination  of  the  plaintiff  the  following  oc- 
curred: 

"Q.  Mr.  Clark,  beginning  with  about  Novem- 
ber 15,  1913,  these  checks  were  signed  by  Mr. 
Green,  were  they?  A.  Some  time  along  there; 
I  don  t  remember  that  date.  Q.  It  was  about 
that  time?  A.  Yes,  sir.  Q.  And  the  checks 
were  delivered  by  Mr.  Green  to  you,  were  they 
not?  A.  1^0,  dr.  Q.  Prom  whom  were  these 
received  by  you?  A.  Mr.  White  usually  hand- 
ed them  to  me.  Q.  Is  it  not  a  fact  that  at  the 
time  you  received  the  checks  the  stamp  on  the 
reverse  side  of  the  check  was  not  scratched  out? 
A.  Most  of  them.  Q.  Sir?  A.  Most  of  them. 
Q.  And  whatever  marking  was  done  on  the  re- 
verse side  of  the  check  was  done  at  the  time  you 
indorsed  the  check,  was  it  not?  A.  Done  when 
I  received  the  check,  usually.  Q.  Ton  accepted 
the  checks  without  any  marking  by  any  one  on 
the  back,  other  than  the  stamp?  A.  Most  of 
them." 

At  this  time  Mr.  White  was  not  a  director 
or  officer  of  tbe  company.  Immediately  fol- 
lowing this  was  tbe  redirect  examination 
of  tbe  plaintiff,  in  which  tbe  following  oc- 
curred: 

"By  Mr.  Canfleld:  Q.  I  notice  these  checks 
that  have  stricken  out  uie  stomp  that  is  on  the 
back  of  them,  Mr.  White  said  he  did  with  some 
of  them — yesterday  iu  bis  testimony — and  some 

{ou  did;  now  what  was  that  for?    A.  Because 
did  not  consider  the  check  payment  in  fuU. 
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Q.  I  win  ask  you  If  you  ttdd  any  person  that 
handed  you  the  check  that  you  would  not  re- 
ceive it  in  full?    A.  I  did." 

Tbere  was  testimony  by  Mr.  Oreen  that  the 
plaintiff  had  requested  hinn,  before  be  went  to 
Jackson,  not  to  mention  the  contract' of  April 
1st  to  Mr.  Davis  and  Mr.  ButhruS,  whom  he 
went  to  see,  and  that  he  did  not  mention  It  to 
them.  The  plaintiff,  upon  the  trial,  claimed 
to  be  at  all  times  perfonsing  services  under 
the  contract  of  April  1,  1913,  and  the  instant 
suit  to  recover  tor  his  services  was  brought 
upon  that  contract  He  claimed  snch  services 
to  have  been  nnder  that  contract  from  Its 
date  until  February  24.  1914,  when  he  was 
discharged  by  the  defendant. 

Much  testimony  was  taken  upon  the  trial 
upon  the  part  of  the  defendant  tending  to 
show  that  the  discharge  of  the  plaintlfl  was 
Justified,  because  of  certain  claimed  irrego- 
laritles  on  the  pert  of  said  plaintiff.  The 
plaintiff  testified  tliat  his  claim  in  the  case 
was  $4,158.  The  Jury,  allowing  some  interest, 
retomed  a  Terdlct  for  the  plaintiff  for  $4,- 
283.94,  upon  which  Jtidgment  was  entered. 
The  defendant  thereafter  moved  for  a  new 
trial,  which  motion  was  dmled  by  the  conrt, 
and  exception  thereto  taken  by  the  defend- 
ant. The  defendant  has  brought  the  case  to 
this  court  upon  writ  of  error,  and  under  an 
appropriate  exception  to  a  parj:  at  the  charge 
of  the  court  it  Is  Its  contention  that  the  court 
erred  In  not  submitting  to  the  Jury  the  effect 
of  the  plaintiff's  conduct  and  actions  after 
the  meeting  of  October  26,  1918. 

It  Is  urged  that  the  court  charged  that  if 
plaintiff  positively  agreed  at  this  meeting 
to  accept  the  different  compensation  he  could 
not  recover;  but  it  is  said  that  plaintiff's 
silence  or  acquiescence,  his  concealment  of 
his  contract  of  April  1st,  and  his  actions  sub- 
sequent to  October  25th  were  not  In  any  form 
snbmltted  to  the  Jury.  It  is  conceded  tliat 
whether  plaintiff  agreed  to  accept  the  new 
compensation  was  in  dispute;  but  It  is  said 
that  he  admits  that  he  would  have  accepted 
this  lower  salary  under  certain  conditions, 
and  that  he  in  no  way  notified  them  of  the 
April  contract,  and  diat  he  did  not  know 
whether  the  other  directors  knew  of  the 
April  contract  While  he  did  not  vote  upon 
the  resolution,  he  signed  the  minutes  of  this 
meeting  as  secretary,  and  later  the  minutes 
of  the  meeting  at  which  these  minutes  were 
approved.  It  is  claimed  by  appellant  that 
the  pay  rolls  and  checks  show  that  the  plain- 
tiff assumed  to  work  under  the  arrangement 
of  October  25th.  The  witness  Qmeo,  who  It 
is  claimed  signed  all  the  checks  of  the  com- 
pany at  that  time,  testified  that  at  the  time 
they  were  signed  there  were  no  erasures  or 
scratching  out  on  the  backs  of  the  checks. 
The  pay  rolls  of  December  16th,  December 
31st, '  January  16tb,  and  January  31st  are 
the  same;  they  show  plaintiff  was  paid  on 
the  basis  of  $160  per  month,  and  the  chedcs 
are  in  eadi.caae  $76  in  an^ount    All  an 


signed  by  Qreeu  and  Indorsed  by  the  plaintiff. 
Upon  this  subject  the  court  chaif;ed  the  Jury 
as  follows: 
"I  charge  you  as  a  matter  of  law  that  U, 

upon  this  occasion,  the  meeting  of  the  board  of 
directors  of  October  25,  1913,  Mr.  Clark  know- 
ing that  the  other  members  of  the  board  of  di- 
rectors had  no  knowledge  of  his  contract  of 
April  1,  1913,  and  that  Mr.  Clark  concealed 
from  them  its  existence,  and  then  agreed  to  re- 
main as'  general  manager  at  the  compensation 
of  $1,800  per  year,  and  no  fixed  term  of  employ- 
ment. If  he  did  that  for  the  purpose  of  contin- 
uing in  the  employ  of  the  company,  or  if  he 
did  it  to  further  any  purpose  of  his  own,  for 
any  reason  that  he  had,  if  he  made  the  agree- 
ment with  them  positively  that  he  would  re- 
main for  that  sum,  he  cannot  recover  now. 
*  *  *  That  ought  to  be  the  law,  and  it  is 
the  law.  •  •  ♦  If  he  positively  agreed  to  ac- 
cept this  reduced  compensation  and  continue  the 
duties  without  any  fixed  term,  he  would  not 
have  anv  standing  in  this  esse,  *  *  *  Now, 
how  will  you  determine  that  issue?  Why,  from 
the  testimony  of  the  parties,  the  testimony  of 
the  witnesses,  their  actions  at  the  time,  their 
suhMqaent  actions,  and  everything  in  this  case 
wliich  you  think  beers  upon  that  issue.  It  is 
an  issue  distinct  by  itself." 

Upon  this  subject  counsel  for  appellant  say: 
"In  other  words,  the  court  said  to  the  jury: 
'You  shall  find  whether  or  not,  on  this  25th  day 
of  October,  1013,  at  the  meeting  of  the  board  of 
directors,  there  was  a  positive  agreement  made 
between  Clark  and  the  company.'  He  prac- 
tically says  that  the  fact  that  Clark  continued 
working  for  the  company,  presumably  under 
the  arrangement  of  October  25th,  that  Clark 
acquiesced  in  this  new  arrangement,  and  ttiat 
all  acts  on  the  part  of  Clark  subsequent  to  that 
date  had  no  bearing  upon  the  case  and  were 
not  for  their  consideration.  The  court  empha- 
sized tlie  necessity  of  finding  that  the  agreement 
was  entered  into  on  October  25th,  and  repeat- 
edly charged  them  that,  to  find  the  defendant 
not  liable,  they  must  find  a  potiUve  agreement 
at  that  date." 

Counsel  for  defendant  had  requested  the 
court  to  charge  the  Jury  as  follows: 

"On  the  25th  day  of  October,  1913,  at  a  regu- 
lar meeting  of  the  board  of  directors  of  the  de- 
fendant, at  which  plaintiff  was  present,  as  di- 
rector, a  resolution  or  motion  was  passed  or 
adopted  whereby  the  plaintiff  was  to  receive  a 
certain  amount  for  his  services  as  general  man- 
ager of  the  defendant  company  and  a  certain 
amount  for  services  as  secretary  of  said  com- 
pany ;  at  the  time  of  the  passage  of  this  motion 
none  of  the  directors  then  present  knew  that 
the  plaintiff  had  before  then  entered  into  any 
written  contract  with  the  defendant  for  any 
kind  of  services  for  said  defendant  The  plaiu- 
tifF  continued  thereafter  to  do  whatever  he  did 
do  for  the  defendant  company  nnder  said  reso- 
lution or  motion,  so  far  as  any  evidence  in  this 
case  shows,  or  so  far  as  any  record  shows, 
-until  the  24th  of  February,  1014,  when  he  was 
discharged.  Bv  the  adoption  of  this  motion  or 
resolution,  bsr  the  conduct  of  the  plaintiff  on  and 
after  the  25th  day  of  October,  1913,  I  charge 
you  as  a  matter  of  law  that  any  prior  contract 
whidi  the  plaintiff  may  have  had  with  the  de- 
fendant relative  to  work  as  general  manager  or 
otherwise  on  behalf  of  said  company  was  waiv- 
ed, and  the  plaintiff  cannot  recover  npon  the 
contract  sued  upon  in  this  cause." 

This  request  was  refused.  Upon  tliis  point 
it  is  urged  by  appellant  that  the  plaintiff 
not  only  remained  silent  when  he  ought  to 
have  mpdum,  but  there  was  testimony  upon 
which  it  can  be  said  he  actually  did  things 
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ratifying  the  new  arrangement,  and  It  is 
the  claim  of  appellant  that  the  court  should 
have  at  least  submitted  these  facts  to  the 
Jury  to  say  whether  the  plaintiff  so  acted  as 
to  make  the  new  arrangement  effectual,  and 
should  have  charged  them  that  if  they  so 
found  plaintiff  could  not  recover;  and  It  Is 
urged  that,  on  the  contrary,  the  whole  charge 
on  this  point  was  confined  to  a  direction  that. 
If  they  found  an  agreement  to  have  been 
made  on  October  25th,  the  defendant  was  not 
to  be  held  liable,  but  that  the  Jury  was  not 
sufladently  i>ermltted  to  consider  in  that 
connection  the  plaintiff's  acts  and  conduct 
subsequent  to  October  25th.  The  following 
cases  are  dted  in  support  of  appellant's  posi- 
tion :  Spicer  V.  Earl,  41  Mich.  191,  1  N.  W. 
023,  32  Am.  Rep.  152;  Collins  v.  Hazleton,  65 
Mich.  220,  31  N.  W.  843;  Bartlett  v.  Street 
Ry.  Co.,  82  Mich.  658,  46  N.  W.  1034;  Bright- 
on V.  Railway  Co.,  103  Mich.  420,  61  N.  W. 
550 ;  Davis  v.  Detroit  Boat  Works,  121  Mich. 
261,  80  N.  W.  38 ;  Lachlne  v.  Manistlque  Ry. 
Co.,  126  Mich.  519,  85  N.  W.  1102;  26  Cyc. 
3039;  1  Corpus  Juris,  564;  Shade  v.  Slsson 
Mill  cfe  Lbr.  Co.,  115  Cal.  357,  47  Pac.  135. 

[1]  A  careful  examination  of  the  record 
upon  this  subject  has  led  us  to  the  conclusion 
that,  after  refusing  said  request  to  charge, 
the  court  should  have  at  least  mor^  specifical- 
ly called  the  attention  of  the  Jury  to  the 
undisputed  dealings  between  the  parties  and 
the  conduct  of  the  plaintiff  subsequent  to 
the  resolution  of  October  25,  1913,  and  not 
have  confined  the  deliberations  of  the  Jury 
to  the  mere  question  as  to  whether  plaintiff 
had  expressly  agreed  to  come  under  that  res- 
olution. Had  the  attention  of  the  Jury  been 
called  to  that  subject,  it  is  doubtful  if  they 
would  have  reached  the  conclusion  which  they 
did,  for  it  Is  a  close  case  upon  the  facts. 

There  was  a  motion  for  a  new  trial,  en- 
tered by  the  defendant  and  submitted  to  the 
court,  upon  the  grounds  that  the  verdict  was 
unrea^nable  and  exoessive,  that  It  .was 
against  the  weight  of  the  evidence,  that  the 
court  erred  in  charging  the  jury  as  indicated 
above,  and  in  other  respects,  and  uix>n  the 
ground  of  newly  discovered  evidence.  The 
newly  discovered  evidence  is  fully  set  forth 
in  the  afSdavlt  pf  the  president  of  the  defend- 
ant and  of  one  Robert  J.  Crable,  a  public 
accountant.  The  affidavits  seem  to  comply 
with  the  rule  pertaining  to  newly  discovered 
evidence,  and  that  the  same  could  not  have 
been  discovered  by  reasonable  diligence  prior 
to  the  trial  of  the  case,  and  that  the  same 
had  heen  developed  and  brought  to  light  by 
the  hearing  in  a  certain  chancery  case  of 
Qiarles  S.  Davis  v.  John  M.  Clark  ct  al., 
which  was  subsequent  to  the  trial  of  the  In- 
stant case.  Such  evidence  was  to  the  effect 
that  on  October  30, 1911,  Charles  W.  Swank 
was  the  owner  of  90  shares  of  the  stock  of 
the  defendant  company;  that  on  or  about 
Korember  2,  1911,  at  a  time  wboi  plaintiff 
was  connected  with  said  defendant  in  the 


capacity  of  president  and  manager,  plaintiff 
issued  the  check  of  said  company.  No.  265,  to 
himself  for  $2,000,  and  charged  said  amount 
on  the  books  of  said  company  to  capital 
stock ;  that  said  check  referred  to  the  Swank 
stock;  that  said  $2,000  was  Issued  for  the 
purpose  of  retiring  said  Swank  stock,  and 
that  the  said  90  shares  of  Swank  stock,  so 
called,  came  back  into  the  treasury  of  the 
defendant  company ;  that  by  said  transaction 
said  plaintiff  used  said  sum  of  $2,000  from  the 
treasury  of  said  defendant  with  which  to 
purchase  and  retire  the  said  90  shares  of 
Swank  stock,  so  called ;  that  thereafter,  and 
on  or  about  January  11,  1912,  said  plaintiff 
caused  83  shares  of  the  Swank  stock,  so  call- 
ed, out  of  the  90  shares  of  stock,  to  be  re- 
issued to  himself  personally ;  that  so  far  as 
the  books  of  said  company  show  no  considera- 
tion passed  from  said  plaintiff  to  said  com- 
pany for  said  83  shares  of  stock,  and  nothing 
was  paid  by  the  plaintiff  to  said  company 
for  said  stock;  that  between  January  11, 
1912,  and  December  19,  1912,  during  which 
time  plaintiff  held  said  83  shares  of  stock, 
for  which  he  paid  no  consideration,  certain 
dividends  were  declared  and  paid  by  the  de- 
fendant; that  vpoa  the  declaration  of  said 
dividends  said  plaintiff  received  and  took  to 
himself  dividends  upon  said  83  shares  of 
stock,  which  Jie  had  reissued  to  himself; 
that  on  December  19,  1912,  plaintiff  sold 
about  83  shares  of  Swank  stock,  so  called, 
which  had  been  reissued  to  himself  to  John 
W.  Allen  at  par,  and  retained  the  proceeds 
thereof ;  and  that  the  proceeds  from  the  sale 
of  said  stock  to  said  Allen  has  been  retained 
by  said  plaintiff  and  never  returned  to  said 
company.  It  is  the  claim  of  the  defendant, 
supported  by  said  affidavits,  that  the  fore- 
going facts  conld  not  be  ascertained  prior  to 
the  trial  of  the  Instant  case,  but  can  now  be 
proved,  and  that  said  facts  fully  Justify  said 
plaintiff's  discharge. 

It,  3]  In  view  of  the  entire  record,  we  are 
Impressed  with  the  fact  that  there  is  merit 
in  the  claim  of  defendant  regarding  this  new- 
ly discovered  evidence,  and,  if  there  is  truth  In 
the  claim  in  Uiat  regard,  the  Judgment  is  not 
only  excessive,  but  unjustified  in  any  amount 
We  are  also  impressed  with  the  claim  that  tSie 
verdict  and  Judgment  are  against  the  weight 
of  the  evidence  in  the  case.  When  the  motion 
for  a  new  trial  was  entered,  a  request  was 
filed  that,  in  case  the  motion  was  denied,  the 
court  should  file  in  writing  its  reas6ns  fot 
denying  the  same.  It  further  aiipears  by  the 
record  that  the  motion  for  a  new  trial  was 
on  April  25,  1916,  denied,  to  which  defendant 
duly  accepted,  but  no  written  reasons  for  de- 
nying the  motion  have  ever  been  filed.  It 
is  the  claim  of  the  appellee  that  under  our 
statute  and  practice  the  motion  for  a  new 
trial  and  the  denial  thereof  are  not  before 
us,  because  no  reasons  in  writing  for  denying 
the  same  were  filed.  This  precise  question 
has  not  before  arisen.    It  seems  to  us,  how^ 
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ever,  that  wbere  the  moTlng  party  has  fully 
complied  with  the  rale,  and  has  filed  a 
request  for  a  written  finding,  and  such  writ- 
ten finding  has  not  been  filed  by  the  court, 
and  exception  to  the  denial  of  the  motion  has 
been  duly  filed,  such  movti^  party  should  not 
be  required  to  apply  to  this  court  for  a  man- 
damus to  compel  the  circuit  Judge  to  comply 
with  the  practice,  but  that  error  may  be  as- 
signed upon  the  refusal,  and  we  think  we 
should  so  hold  in  this  case.  Error  baa  been 
duly  assigned  here.  Upon  the  showing  here 
made,  we  think  the  defendant  was  entitled 
to  an  order  setting  aside  the  Judgment  and 
granting  a  new  trial,  eLa&  that  it  was  re- 
versU^le  error  to  refuse  the  same.  We  find  no 
other  reversible  error  in  the  case. 

For  the  reasons  above  stated,  the  Judgment 
of  the  court  below  Is  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant 


OTTO  ▼.  MANISTEE  &  N.  E.  R.  GO. 
(No.  15.) 

(Supreme  Cburt  of  Michigan.    Tune  1,  1917.) 

CABsimts    «B»1B9(2)— €i.AiKB    FOB    liOss    or 

Goods— TncK  fob  Fxuho. 
Where  plaintiff  shipped  potatoes  on  a  joint 
adventure  agreement  to  another,  who  took  charge 
of  them,  and  found  them  frosted,  and  separated 
the  good  from  the  bad,  but  plaintiff  failed  to  file 
a  claim  against  the  railroaa  within  four  months 
of  the  date  when  his  joint  adventurer  took  pos- 
session, the_  bill  of  lading  having  provided  for 
written  notice  of  loss  within  four  months,  he 
could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  711-713.1 

Error  to  Circuit  Court,  Leelanau  County; 
Frederick  W.  Maync,  Judge. 

Action  by  August  J.  Otto  against  the  Man- 
istee &  Northeastern  Railroad  Company. 
Judgm«it  on  directed  verdict  for  defendant, 
and  i^aintlff  brings  error.    Afitrmed. 

Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTRANDBR,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FEL,IX)W8,  JJ. 

Hall,  Glllard  &  Temple,  of  Grand  Rapids 
(Ralph  E.  Hughes,  of  Sutton's  Bay,  of  coun- 
sel), for  appellant.  "Wilson  &  Johnson,  of 
Grand  Rapids  (Pai-m  C.  Gilbert,  of  Traverse 
City,  of  counsel),  for  appellee. 

KUHN,  O.  J.  On  or  about  January  19, 
1912,  the  defendant,  at  plaintiff's  request, 
placed  for  loading  at  his  warehouse  at  Pro\e- 
mont,  Mich.,  a  refrigerator  car  known  as  "A. 
R.  L.  68972,"  and  734  bushels  of  potatoes 
were  loaded  Into  the  car  to  be  shli^)ed  to 
Pittsburg,  Pa.  It  Is  the  claim  of  the  plain- 
tiff that  when  they  were  loaded  they'  were  of 
No.  1  quality  and  were  not  frosted.  The 
proofs  show  that  the  car  in  question  was 
sibipi)ed  from  Provemoat  on  the  defendant's 
line  January  22,  1912,  and  arrived  at  Pitts- 
burg, Its  destinatl^m,  on  January  30, 1912,  and 
was  immediatdy  Inspected  by  the  consignee. 


The  plalnUff.  testified  that  at  the  time  In 
question  it  took  from  four  to  six  days  for  a 
car  of  potatoes  to  go  from  Provemont  to 
Pittsbui^,  and  that  the  average  running  time 
was  five  days.  It  is  therefore  asserted  that 
the  car  should  have  arrived  at  Pittsburg  on 
January  27th,  so  that  a  delay  of  three  days  is 
claimed,  which  is  the  negUgence  upon  which 
the  plaintiff  relies.  It  is  further  claimed 
that  on  the  22d  day  of  January  the  weather 
that  this  car  experienced  kept  getting  colder 
and!  colder,  nntU  about  the  30th  of  January 
the  weather  was  10  degrees  below  zero ;  that 
when  the  car  was  opened  by  the  consignee  it 
was  found  that  the  potatoes  were  badly  fro- 
zen aa  the  bottcxu,  ends,  and  sides  of  the  car, 
causing  a  total  loss  of  177  bushes  <Qd  89 
pounds. 

Plaintiff  claims  that  the  consignee,  in  order 
to  make  the  loss  on  tbe  car  as  light  as  possi- 
ble, caused  another  car  to  be  placed  next  the 
car  containing  the  potatoes,  so  that  those 
not  damaged  might  be  sorted  out  and  kept 
tcom  those  that  had  been  damaged.  The  car 
in  question  was  moived  under  a  straight  UU 
of  lading  issued  by  the  defendant.  The  third 
paragraph  of  section  3  of  the  conditions  print- 
ed upon  the  back  of  the  bill  of  lading  was  as 
fcdlows: 

"Claims  for  loss,  damage,  or  delay  must  be 
made  in  writing  to  the  carrier  at  the  point  of 
delivery,  or  at  the  point  of  origin,  within  four 
months  after  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delivery,  then  within 
four  months  after  a  reasonable  time  for  deliv- 
ery has  elapsed.  Unless  claims  are  so  made, 
the  carrier  shall  not  be  liable." 

On  February  9,  1914,  the  Interstate  Com- 
merce Commission  made  an  order  allowing 
the  filing  of  all  loss  and  damage  claims  that 
accrued  within  two  years  prior  to  February 
9,  1914,  which  were  filed  with  the  carrier 
on  or  before  April  1,  1914.  The  claim  in  this 
case  was  filed  March  17,  1914.  At  the  dose 
of  plaintiff's  proofs  counsel  for  tbe  def«idant 
moved  the  oourt  to  direct  a  verdict  tot  the 
following  reasons: 

"First.  That  the  defendant  Is  not  liable  for 
the  frecJiing  of  these  potatoes  caused  by  any  de- 
lay in  their  transportation. 

"Second.  Tliat  the  claim  for  damages  was  not 
filed  by  Mr.  Otto  within  four  months  from  the 
delivery  of  the  potatoes  as  tbe  bill  of  lading  re- 
quires. These  potatoes  were  delivered  at  Pitta- 
burg  on  the  30th  or  31st  of  January,  1912.  The 
claim  for  these  potatoes  was  not  filed  until 
March,  1914,  so  that  no  claim  was  filed  within 
the  time.    That,  of  course,  is  undisputed." 

Tbe  trial  court  granted  the  motion,  and  di- 
rected a  verdict  for  the  defendant,  basing  his 
decision  entirely  upon  the  first  ground  of  the 
motion.  Whether  this  action  of  the  trial 
court  wap  proper  is  tbe  question  which  Is  be- 
fore us  for  review. 

The  trial  court  based  his  conclusion  upon 
the  decision  of  this  court  In  the  case  of  Lar- 
dle  V.  Manistee  &  Northeastern  Railroad 
(3ompany,  158  N.  W.  31.  Counsel  for  the  ap- 
pellant seek  to  distinguish  the  situation  here 
presented  from  tbe  facts  in  that  case.    It  Is, 
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however,  mmecessary  for  tis  to  enter  -apaa  a 
discnBsl<«  of  this  phase  of  the  case,  for  in 
our  (pinion  the  trial  Judge  might  properly 
have  directed  a  verdict  on  the  second  ground 
of  the  motion.  It  appears  from  the  testimo- 
ny of  Harry  Keally,  taken  by  deposition  at 
Pittsburg,  that  the  car  of  potatoes  was  deliv- 
ered to  his  firm  on  a  Joint  account  deal  l^ 
whidi  both  parties  divided  the  profits  or  a 
loss,  if  any.  He  testified  that  he  took  possea- 
slon  of  the  car  Immediately  upon  its  arrival, 
and  found  that  the  potatoes  were  badly  fro- 
zen on  the  bottom,  sides,  and  ends  of  the 
car.  There  can  be  no  question  that  the  plain- 
tiff, through  his  r^resentatlve,  assumed  full 
control  of  the  potatoes  on  the  30th  of  Janu- 
ary. It  is  true  that  he  did  not  see  fit  to  r»- 
move  all  the  potatoes  from  the  qar,  hot  or- 
dered another  car  from  the  railroad  company, 
and  with  reference  to  this  he  said: 

"We  then  had  the  railroiid  company  place  an 
empty  refrigerator  car  in  the  rear,  and  had  sev- 
eral men  take  the  good  potatoes  from  car  4972 
and  transfer  them  into  the  empty  car  placed  in 
the  rear.  We  did  this  to  put  the  potatoes  in  a 
salable  condition." 

He  had  as  much  control  of  the  potatoes  as 
if  he  had  removed  them  and  placed  them  In  a 
warehouse,  Instead  of  another  car.  We  see 
no  escape  from  the  conclusion  that  the  claim 
accrued  from  the  time  of  the  delivery  of  the 
potatoes,  which  was  on  January  30,  1912. 
Dnder  the  terms  of  the  bill  of  lading,  the  time 
of  the  filing  of  claims  runs  from  "delivery 
of  the  property."  It  must  be  said,  therefore, 
that  the  claim  does  not  come  within  the  term^ 
of  the  OTder  of  the  Interstate  Commerce  Com- 
mlsslOTi.  That  applies  to  claims  "accruing 
within  two  years  prior  to  the  date  of  this 
report,"  which  was  February  9,  1914.  This 
claim  accrued  January  30,  1912,  which  was 
more  than  the  two  years  prior  to  the  date 
of  the  report  of  the  Interstate  Cwnmerce 
Commiasion. 

This  conclusion  makes  It  also  unnecessary 
to  consider  the  other  question  raised  by  coun- 
sel for  appellee,  wherein  it  is  claimed  that 
the  railroad  company  was  not  bound  to  con- 
sider the  order  of  the  Interstate  Commerce 
Commission,  because  a  bill  of  lading  provision 
of  this  character  cannot  be  waived  by  the 
carrier. 

The  verdict  having  been  properly  directed, 
the  Judgment  of  the  lower  court  is  hereby  af 
firmed*  • 


In  re  WABRING'S  ESTATE. 

Appeal  of  McCABN  et  al    (No,  31.) 

(Supreme  Court  ol  Michigan.    June  1,  1917.) 

1.  Appeal  and  Errok  «=»719(e)— Rebkrvino 
Grounds  fob  Bevikw— Scfficiknot  of  Evi- 
dence. 
The  sufficiency  of  the  evidence  to  sustain  a 
verdict  will  not  be  reviewed  upon  appeal,  where 
no  motion  for  new  trial  wag  made  and  the  as- 


rignmenta  of  error  do  not  properly  raise  the 
question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2978,  3490.] 

2.   TbIAL  «=>244(3)— CONTEST^lNSTBUCnOBT. 

An  instruction  in  a  will  contest  that,  if 
testatrix  made  a  contract  mentioned  in  the  will, 
8a<di  fact  wag  important  and  tended  to  support 
the  wiU,  held  not  reversible  error  because  com- 
menting on  the  Importance  of  part  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cages,  see  Trial,  Cent 
Dig.  §  679.] 

8.   Wn-LS    «=9330(1)— CORTEBl^lNBTBBOnOMfl. 

An  instruction  in  a  will  contest  that  evi- 
dence regarding  a  contract  made  by  testatrix 
should  be  considered  only  upon  questions  of 
mental  capacity  and  undue  influence,  and  that  the 
validity  of  the  contract  was  not  involved,  htli 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  779.] 

4.  Wn-LS  <s=3330(l)— Contest— IHOTBXTCTIONS. 
An  instruction  In  a  will  contest  that  the 
validity  of  a  gift  by  testatrix  during  her  lifetime 
to  a  daughter  is  not  involved  is  proper,  as  if  in- 
valid the  remedy  is  by  action  against  donee. 

[Ed.  Note.— For  other  cases,  see  Will*,  Cent 
Dig.  i  779.J 
6.  Appeai.  akd  ESkbob  <=»1078(1)— BBiKra  — 

ASSIONUENT  OF  EBBOB. 

Assignments  of  error  not  mentioned  in  ap* 
prilanf  s  brief  are  waived  under  direct  provisions 
of  Supreme  Court  Rule  No.  40. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4256.] 

Error  to  arcult  Court,  Wayne  County; 
William  O.  Gage,  Judge. 

In  the  matter  of  the  estate  of  Annie  War^ 
ring,  deceased.  From  a  Judgment  sustaining 
the  will,  Georgia  McCam  and  others  bring 
error.    Judgment  affirmed. 

Argued  before  KLHN,  C.  J.,  and  STONE. 
OSTBANDER,  BIRD,  MOORE,  STBBBE, 
BB(X)KE,  and  FELLOWS,  JJ. 

P.  K.  Owens,  of  Detroit,  tor  appellants. 
Thomas  L.  Dalton,  of  Detroit  (James  S. 
Doyle,  of  Detroit,  of  counsel),  for  appellee. 

KUHN,  O.  3.  This  Is  a  contest  over  the 
will  of  Annie  W»rrlng,  deceased.  She  was  a 
resident  of  the  city  of  Detroit  and  for  many 
years  there  conducted  a  railroad  boarding 
house  which  she  cared  for  herself.  During 
the  last  seven  years  of  her  life,  her  daughter, 
Mrs.  Kate  McGlnnis,  who  is  named  as  ex- 
ecutrix in  the  will,  and  also  one  of  the  lega- 
tees therein,  assisted  her  in  the  boarding 
house  business  and,  when  her  mother  was  not 
able  to  attend  to  the  business  because  of  her 
last  Illness,  was  in  charge  of  It  Mrs.  War- 
ring had  13  children,  10  of  whom  were  alive 
at  her  death,  and  7  appear  as  contestants  in 
this  litigation.  The  will  in  question,  made 
on  the  14th  day  of  February,  1913,  was  as 
follows,  omitting  its  formal  parts: 

"First  I  will  and  direct  that  all  my  just  debts 
and  funeral  expenses  be  paid  in  fall. 

•'Second.  Whereas  my  daughter,  Kate  Waf 
ring  McGinnis,  has  worked  for  me  in  my  home 
during  the  past  seven  years,  in  consideration  of 
the  service  rendered  by  her  in  pursuance  of  an 
express  agreement  with  her  I  have  paid  to  my 
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tald  daughter  and  iMid  her  reeeipt  for  the  ■am 
of  fifteen  hundred  dollarg,  in  foil  satisfaction 
of  my  indebtedness  to  her  for  said  services. 

"Third.  I  will  and  direct  that  the  amount  of 
two  hundred  dollars  due  at  mj  death  on  my  in- 
■orance  in  the  Brotherhood  of  LocomotiTe  Fire- 
men, Ladies'  Auxiliary,  shall  be  paid  to  my 
daaghter,  Kate  Warring  McQinnis,  hereinafter 
appointed  ezecator,  to  be  used  by  her  in  paying 
for  my  funeral  expenses. 

"Fourth.  I  will  and  direct  that  my  ezecator, 
hereinafter  named,  shall  expend  a  sum  not  ex- 
ceeding one  thousand  dollars  to  purchase  and 
erect  a  monnm^it  in  my  lot  in  Holy  Cross 
Conetery.  I  also  will  and  direct  that  my  said 
executor  shall  have  the  grave*  In  Mt.  Elliott 
Conetery  fixed  up  and  a  small  marker  placed 
at  my  mother's  grave. 

"Fifth.  AD  the  rest,  residue  and  remainder  of 
my  estate  of  whatsoever  kind  and  wherever  sit- 
uated, I  give,  devise  and  bequeath  to  my  chil- 
dren, Georgiana  McCorn,  William  Warrin?, 
Mary  Cavanaugh,  Kate  WarriM  McG!nnis, 
Walter  Warring,  Ix)retta  Dodds,  Edward  Wat^ 
ring,  Elisabeth  Daley,  Martha  Bums  and  Jose- 
irfiine  Hollister,  their  heirs  and  assigns  forever, 
to  be  divided  equally,  share  and  share  alike. 

"Sixthly.  I  hereby  appoint  my  daughter,  Kate 
Warring  McGinnis,  of  Detroit,  Wayne  county, 
Michigan,  executrix  of  this  my  last  vrill  and 
teats  mont" 

The  will  was  contested  on  tbe  ground  that 
the  deceased  was  mentally  iQCompetent  at 
the  time  she  executed  the  will,  and  that  she 
was  unduly  influenced  In  making  It  by  her 
daughter,  Mrs.  McGlnnls.  The  Jury,  how- 
ever, found  against  these  contentions '  and 
sustained  the  will.  The  case  Is  brought  here 
by  writ  of  error,  and  64  assignments  are 
set  forth  in  the  record.  Considerable  diffi- 
culty Is  had  in  determining  what  the  real 
questiwis  in  issue  are,  because  of  the  failure 
of  appellants'  counsel  to  observe  in  the  prep- 
aration of  his  brief  the  requirements  of  Su- 
preme Court  Rule  No.  40  (68  N.  W.  vUl). 

[1]  It  is  urged  in  the  brief  that  the  verdict 
la  against  the  weight  of  the  evidence,  and 
the  testimony  upon  the  disputed  questions  of 
fact  la  reviewed  at  some  length.  No  motion 
for  a  new  trial  was  made,  nor  are  there  any 
assignments  of  error  which  properly  raise 
this  question,  and  therefore  it  is  not  before 
us. 

He  trial,  which  was  strongly  contested, 
was  marked  by  frequent  colloquy  between 
the  court  and  counsel.  The  court  at  times 
showed  Irritation  at  the  Insistence  of  coun- 
sel, and,  while  this  Is  to  be  regretted,  it  Is 
matter  of  common  knowledge  to  the  profes- 
ston  that  lawyers,  in  their  zeal  to  pn^erly 
represent  their  clients'  Interests,  sometimes 
unduly  press  matters  after  the  court  has  rul- 
ed and  as  a  result  are  perhaps  unnecessarily 
severely  admonished  by  the  court  It  Is  the 
claim  of  counsel  that,  as  a  result  of  the 
court's  action,  he  became  confused  and  dis- 
turbed and  was  unable  to  properly  represent 
the  contestants'  case  to  the  Jury.  We  have 
carefully  examined  the  matters  complained 
of  and  are  not  Impressed  that  the  contestants' 
case  was  prejudiced  by  the  action  of  the 
court  In  admonishing  counsel  and  making  his 
mllngs. 

[2]  Tb»  court  admitted  evidence  showing 


that  the  deceased  had  negotiated  with  agents 
of  a  firm  selling  monuments,'  and  that  she 
actually  bargained  and  contracted  for  a 
monument  such  as  is  provided  for  in  her 
will.  With  reference  thereto,  the  court 
charged: 

"I  charge  you  that,  if  you  find  by  the  evidence 
that  the  testatrix  was  in  good  health,  she  declar- 
ed her  intentions  to  dispose  of  a  portion  of  her 
property  by  investing  in  a  monument  substan- 
tially in  the  manner  it  is  disposed  of  in  the  will, 
and  that  she  contracted  and  bargained  for  a 
monument  as  provided  in  the  will,  that  is  an 
important  fact  to  be  considered  in  determining 
the  validity  of  this  will  and  as  tending  to  sup- 
port it- 
Fault  is  found  with  this  because  it  Is 
claimed  that  the  instruction  threw  the  weight 
of  the  opinion  of  the  court  against  the  con- 
testants in  favor  of  the  proponents,  and  the 
case  of  Blackwood  v.  Brown,  82  Mich.  104, 
and  cases  <^ed  therein  are  relied  upon. 
While  It  is  true  that  In  these  cases  the  court 
did  criticize  trial  Judges  in  instructing  the 
Jury  as  to  the  weight  or  Importance  to  be  at- 
tached to  any  particular  part  of  the  testi- 
mony, we  do  not  feel  prepared  to  say  that  in 
this  case  the  instruction  complained  of  can 
be  said  to  have  been  prejudicial  error.  The 
Jury  did  have  a  right  to  consider  this  testi- 
mony as  bearing  upon  whether  or  not  the 
will  in  question  was  the  will  of  the  deceased, 
and  in  effect  the  Jury  were  so  told  by  this 
Instruction. 

[3,4]  The  following  excerpts  from  the 
charge  are  also  criticized: 

"Now  the  question  of  the  validity  of  the  con- 
tract between  this  man  making  the  contract  and 
Mm.  Warring,  that  was  signed  bv  Mrs.  Kate 
McGinnis,  to  be  determined  somewhere  else  and 
not  here,  if  there  is  to  be  any  contest  over  it 
this  is  not  the  place.  The  evidence  was  admitted 
here  so  as  to  aid  you  in  determining  whether 
tliis  testatrix  understood  wliat  she  was  domg 
at  the  time,  or  whether  she  Was  laboring  under 
any  undue  Inflaeoce  when  she  made  this  will  and 
entered  into  the  ranvisions  of  the  wllL" 

"As  to  the  $1,600  that  has  been  testified  to 
as  given  to  Kate  McGinnis,  that  has  no  place 
here,  and  in  the  administration  of  the  estate, 
if  it  is  to  be  gotten  away  from  her,  the  adminis- 
trator will  have  to  aae  her  lor  it  and  maks  Iier 
pay  it  back." 

We  think  there  was  no  error  in  these  in- 
stmctlons  of  the  court  If  Mrs.  McGlnnls 
is  not  entitled  to  the  $1,600  which  was  paid 
her,  as  the  court  said,  suit  should  be  brought 
against  her  to  recover  it  The  Issue  here  was 
will  or  no  will,  which  was  determined  by 
the  Jury  against  the  contestants'  claim. 

16]  Other  assignments  of  error  not  men- 
tioned in  the  brief  for  appellants  will  be 
treated  as  waived.  Supreme  Court  Rule  No. 
40;  Ferguson  v.  Wilson,  122  Mich.  97,  80  N. 
W.  1006,  80  Am.  St  Rep.  643;  Garmer  v. 
Hubbard,  123  Mich.  333,  82  N.  W.  64;  People 
V.  Cole,  139  Mich.  312,  102  N.  W.  856;  Nissly 
V.  Detroit,  etc.,  R.  Co.,  168  Mich.  678,  131  N. 
W.  145, 135  N.  W.  268,  Ann.  Cas.  1913C,  719; 
Smith  V.  Realty  Co.,  175  Mich.  600, 141  N.  W. 
636;  Walsh  v.  L.  S.  &  M.  S.  R.  Co.,  185  Midi. 
177, 151  N.  W.  754.    Those  thei«ln  mentioned 
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and  not  herein  dlscusBed  we  find  wtthout 
merit. 

Being  of  the  (pinion  that  the  lasae  In- 
rolved  was  fairly  presented  to  the  Jniy  under 
pr(^>er  Instructions,  and  finding  no  prejudi- 
dal  error  In  tlie  record,  we  affirm  the  Judg- 
meot. 


PERBY  T.  WOODWARD  BOWLING  ALLEY 

CO.  etaL    (No.  109.) 
(Supreme  Gonrt  of  Michigan.    June  1,  1917.) 

Masteb  and  Sebvant  «=>406(4)— Wokkuen's 
Compensation  Act— Cause  of  Death— Suf- 
riciENCT  OF  Evidence. 
lu  a  mother's  proceeding  under  the  Work- 
men's Compensation  Act  (Pub.  Acts  1012  fEz. 
Sess.]  No.  10)  for  compensation  for  the  death  of 
her  son,  eyidence  held  insufficient  to  warrant  the 
finding  of  fact  made  by  the  Industrial  Accident 
Board  that  the  son  died  as  a  result  of  the  in- 
jury which  be  sustained  on  a  certain  date,  when 
employed  as  a  pin  setter  in  a  bowling  alley. 

Certiorari  to  the  Industrial  Accident 
Board. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  Mary  E.  Perry  to  obtain  com- 
pensation for  the  death  of  her  son,  Charles 
Perry,  opposed  by  the  Woodward  Bowling 
Alley  Company,  the  employer,  and  the  Ocean 
Accident  &  Guarantee  Company,  the  Insurer. 
To  review  an  award  of  the  Industrial  Acci- 
dent Board  in  favor  of  claimant,  the  em- 
ployer and  insurer  bring  certiorari  Award 
reversed  and  set  aside. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOOBB,  STEERE, 
BBOOKE,  and  FELLOWS,  JJ. 

Mclnemey  &  Bechtold,  of  Rochester,  N.  Y., 
for  apidicant  Florlan,  Moore  &  Wilson,  of 
Detroit,  for  respondents. 

KUHN,  C.  J.  This  Is  certiorari  to  review  an 
award  for  compensation  made  by  the  Industri- 
al Accident  Board  of  Michigan  In  favor  of  the 
applicant  and  against  the  respondents.  The 
applicant  is  the  mother  of  Charles  Perry, 
deceased,  who  on  the  3d  day  of  February, 
1914,  was  employed  by  the  Woodward  Bowl- 
ing Alley  Company  of  Detroit  as  a  pin  setter. 
On  that  date  he  was  hit  upon  the  thigh  by  a 
flying  pin,  which  broke  the  femur,  or  thigh 
bone,  and  was  taken  to  Grace  Hospital.  He 
was  discharged  from  the  hospital  with  the 
bone  not  entirely  healed,  and  went  to  Boches- 
t»,  N.  Y.,  the  home  of  his  mother.  Tliere 
he  went  Into  the  Municipal  Hospital  on  La- 
bor Day,  1914,  where  he  died  on  September 
13, 1914.  On  February  25, 1914,  the  deceased 
entered  into  an  agreement  In  regard  to  com- 
pensation, which  agreement  was  to  the  ef- 
fect that  the  injured  was  to  receive  $5  per 
week.  At  the  time  of  the  Injury  be  had 
been  getting  $10  per  week.  After  his  death, 
and  on  September  17,  1915,  the  applicant 
made  application  for  adjustment  of  her  claim 
to  the  Industrial  Accident  Board,  and  on  the 
18th  of  October,   1915,  the  claim   was  ar- 


bitrated and  an  award  made,  granting  tba 
applicant  $2.50  per  week  for  the  period  Of 
2682/7  weeks  from  September  13,  1914.  Up- 
on appeal  to  the  full  board  this  award  was 
affirmed.  The  findings  of  tact  at  the  board 
are  as  follows: 

"The  board  finds  that  Chas.  Perry  was  em- 
ployed by  the  Woodward  Bowling  Alley  (Com- 
pany on  Februai7  3,  1914,  and  received  an  in- 
jury arising  out  of  and  in  the  course  of  bis  em- 
ployment on  the  above  date,  and  died  as  a  result 
of  said  injury  on  September  13,  1914.  The 
board  further  finds  that  Mary  E.  Perry,  mother 
of  the  deceased,  was  partially  dependent  upon 
Charles  Perry,  deceased,  at  the  time  of  the  acci- 
dent" 

Bespondents  contend  that  there  are  two 
questions  for  this  court  to  determine,  to  wit: 
Was  the  Injured's  death  the  result  of  his 
accident?  If  so,  was  the  amount  of  com- 
pensation awarded  the  correct  one? 

In  the  interpretation  of  the  Workmen's 
Compensation  Law  we  held.  In  McCoy  v. 
Michigan  Screw  Co.,  180  Mich.  454,  14T  N. 
W.  572,  L.  R.  A.  1916A,  323,  that: 

"The  burden  of  furnishing  evidence  from 
which  the  inference  can  be  legitimately  drawn 
that  the  injury  arose  'out  of  and  in  the  course  of 
his  employment'  rests  upon  the  claimant" 

The  applicant  and  two  physicians,  who  ex- 
amined claimant's  decedent  at  the  time  he 
was  confined  In  the  hospital  at  Rochester, 
were  the  only  witnesses  sworn  In  support  of 
this  claim.  Dr.  Wickens  testified  with  refer- 
ence to  his  examination,  and  upon  being  in- 
terrogated as  to  the  cause  of  the  death  said: 

"I  didn't  examine  him  to  see  what  was  the 
matter  with  him.  I  just  examined  his  leg,  and 
from  my  examination  I  couldn't  say  what  was 
the  cause  of  his  death.  I  wasn't  competent  from 
my  examination  to  express  any  opinion,  because 
I  examined  nothing  particular,  but  his  leg,  and 
that  I  did  carefuUy." 

Dr.  Oomman,  who  made  an  X-ray  pic- 
ture of  the  fractured  bone  at  the  request  of 
Dr.  Wickens,  testified  as  to  what  the  X-ray 
picture  disclosed  as  follows: 

"p.  Doctor,  Was  there  anything  In  yonr  ex- 
amination, digital,  ocular,  or  X-ray,  which 
would  lean  you  to  believe  that  this  man's  death 
was  a  result  of  the  fracture  which  you  examined  ? 
A.  I  don't  hardly  think  so." 

The  claimant  testified  with  reference  to 
her  last  visit  to  the  hospital  and  said: 

"The  last  day  I  saw  him  the  nurse  said  he 
didn't  feel  like  sitting  up.  He  wanted  to  talk  to 
me,  and  as  he  turned  on  his  pillow  I  saw  a  large 
sheet  of  cotton,  it  alarmed  me,  and  I  said :  'What 
has  happened?'  And  the  attendant  said  he  was 
out  of  the  room,  and  he  didn't  know  Charles 
couldn't  use  his  limb,  and  he  wanted  to  get  up, 
and  fell.  There  was  a  large  cot  on  his  head, 
about  four  inches.  The  undertaker  wanted  to 
know  why  it  hadn't  been  sewed  up.  That  was 
the  last  day  I  saw  him  alive.  The  next  morn- 
ing he  was  dead.  Q.  Whereabouts  on  the  head? 
A.  Just  over  the  eye,  and  running  back  toward 
and  over  the  ear.  Q.  This  happened  one  night, 
and  in  the  morning,  about  24  hours  later,  he  was 
dead?    A.  Yes." 

A  careful  study  of  this  record  results  in 
the  conclusion  that  there  was  no  evidence 
produced  to  warrant  the  finding  of  fact 
made  by  the  board  that  the  deceased  died 
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as  a  resolt  of  tbe  Injury  wbl<di  he  sus- 
tained on  February  3,  1014.  In  tact,  the  tes- 
timony of  the  physicians  negatives  any  such 
Inference.  The  record  does  disclose  that 
the  deceased  sustained  an  Injury,  and  dur- 
ing bis  {disability  received  compensation; 
but  It  Is  further  Incumhent  upon  the  claim- 
ant to  show,  by  competeut  evidence  from 
which  fair  Inference  could  be  drawn,  that 
his  death  resulted  from  the  Injury.  This 
the  claimant  has  failed  to  do,  and  compensa- 
tion for  the  death  must  therefore  be  denied. 
The  Industrial  Accident  Board  erred  In 
awarding  the  compensation,  and  Its  deter- 
mination must  be,  and  is  hereby,  reversed 
and  set  aside. 


HOIiTQTJIST  V.  O'OONNBIiL  et  sL    (Nall2.) 
(Supreme  Court  of  Michigan.    May  31,  1917.) 

1.  Tbiai.  €=295(1)— iNSTKTJcnows—CoNSTBtro- 
TioN  AS  A  Whoub— Civil  Liabilitt  of  Sa- 
iXtOH  Kekfxb. 

In  an  action  against  a  saloon  keeper  and  his 
surety  for  damages  snstained  by  plaintiff  when 
her  husband,  to  whom  the  saloon  keeper  had 
been  forbidden  to  sell  liquor,  fell  into  a  hot  pond 
and  suffered  bums  from  which  he  died,  the 
charge,  taken  as  an  entirety,  held  not  such  that 
the  jury  was  misled  into  awarding  plaintiff  a 
recovery  though  her  husband  was  not  intoxicated 
when  he  fell. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
DigTa  T08,  704,  713,  714,  717.] 

2.  Tbiai,  «=»314(1)— Subkissiom  to  Jubt— Co- 
EBciRO  Vebdict. 

Where,  after  the  jury  had  been  out  for  some 
time,  they  returned,  and  the  foreman  stated 
tliat  there  was  bo  prospect  of  their  agr^ng, 
one  of  the  jurors  being  quite  flat-footed  about 
his  position,  and  the  court  stated  that  he  hoped 
the  jury  would  use  every  endeavor  that  their 
oonseience  would  permit  to  agree  on  a  verdict, 
etc.,  that  the  most  important  thing  was  for  them 
to  decide  consdentioualy  in  accordance  with 
what  they  thought  the  facts  were,  but  that  they 
should  remember  that  first  impressions  are  not 
always  correct,  directing  them  to  listen  patient- 
ly to  each  other's  arguments,  etc.,  the  charge  was 
not  improper  as  coercing  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DiJB.  ii  472,  473.  747.] 

8.  New  Tbiai.  «=»108(2)— Newly  DisoovKSBn 

Evidence. 
In  a  widow's  action  for  damages  against 
a  saloon  keeper  forbidden  to  sell  to  her  hus- 
band, the  court  properly  refused  to  grant  new 
trial  for  newly  discovered  evidence  consisting 
of  statements  made  by  a  doctor  in  the  proofs 
of  the  widow's  claim  on  her  husband's  policy 
of  life  insurance,  which  statements  were  not  in- 
consistent with  her  claim  against  the  saloon 
keeper,  there  being  no  showing  that  the  widow 
had  knowledge  of  them,  nor  that  by  due'  dili- 
gence defendant  could  not  have  procured  the 
testimony  in  time  for  the  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  227.] 

Error  to  Circuit  Court,  Mackinac  County ; 
Frank  Shepherd,  Judge. 

Ax±lon  by  Matilda  Boltqulst  against  Dan- 
iel CConnell  and  the  Michigan  Bonding  & 
Surety  Company.  To  review  a  judgment  for 
plalntlS,  defendants  bring  error.    Affirmed. 

Argued  before  KUHN,  0.  J.,  and  STONE, 


OSTBANDBB,    BIRD,    MOOBB,    STBEKB, 
BBOOKE,  and  FELLOWS,  JJ. 

C.  W.  Dunton,  of  Manlstlque,  for  appellant 
O'ConnelL  M.  H.  Baxter,  of  St  Ignace,  and 
A.  F.  Bunting,  of  Detroit  for  appellant  Mich- 
igan Bonding  &  Surety  Go.  Brown  &  Brown, 
of  St.  Ignace  (Henry  Hoffman,  of  St  Ignace, 
of  counsel),  for  appellee. 

MOORE,  J.  It  Is  the  dalm  of  the  plalntlfl 
that  her  husband,  while  ta  a  state  of  Intoxi- 
cation caused  by  drinking  liquor  obtained  at 
the  saloon  of  defendant  O'Oonnell,  after  he 
had  been  forbidden  to  sell  to  Mr.  Holtqulst, 
tell  Into  a  hot  pond  and  suffered  such  severe 
bums  that  he  died  some  days  later.  This 
case  was  brought  to  recover  her  damages. 
V^am  a  Judgment  In  her  favor  for  $2,000,  the 
case  Is  brought  here  by  writ  of  error. 

The  Important  errors  argued  are:  (1)  In 
the  charge  of  the  court  to  the  jury ;  (2)  that 
the  trial  judge  coerced  the  verdict:  and  (3) 
that  the  court  erred  in  refusing  to  grant  a 
new  trial. 

1.  Did  the  court  err  in  his  charge?  Coun- 
sel say  Intoxication  Is  a  prerequisite  to  re- 
covery under  the  provisions  of  section  20  pf 
the  so-called  Civil  Damage  Act  (Laws  1887, 
No.  313),  and  that  the  charge  permitted  a  re- 
covery though  Mr.  Holtqulst  was  not  Intoxi- 
cated when  he  fell  Into  the  hot  pond.  Among 
other  authorities  dted  is  the  case  of  West  v. 
Lelphart,  lfJ9  Mich.  354,  135  N.  W.  246. 

We  quote  from  the  brief  of  counsel : 

"A.  The  defendants  requested  the  court  to 
charge  the  jury.  They  are  as  follows:  (1)  A 
person  is  intoxicated  when  it  is  apparent  that 
he  is  under  the  influence  of  liquor,  or  when  his 
manner  is  dnusual  or  abnormal  and  his  ine- 
briated condition  is  reflected  in_  bis  walk  or 
conversation,  when  bis  ordinary  judgment  and 
common  sense  are  disturbed,  or  his  usual  will 
power  is  temporarily  suspended ;  when  these  or 
similar  symptoms  result  from  the  use  of  liquors 
and  are  manifest  then  a  person  is  intoxicated 
within  the  meaning  of  the  statute.  (2)  If  you 
find  that  Peter  Holtqulst  was  not  Intoxicated 
on  December  17,  1914,  within  the  definition 
above  given,  but  on  the  contrary,  was  suffering 
from  pains  and  scalds  instead  of  intoxication, 
then  your  verdict  must  be  no  cause  of  action 
so  far  as  any  damages  for  the  death  of  Peter 
Holtqulst  is  concerned. 

'Tne  court  gave  request  No.  1,  but  gave  re- 
quest No.  2  with  the  following  modQcation: 
Court:  Do  you  object  to  that  Mr.  Brown?  Mr. 
Brown:  Yes,  your  honor;  I  do.  Court:  Unless 
you  find,  I  will  insert  there,  unless  you  find  that 
the  sale  of  liquor  that  afternoon  whether  or  not 
he  was  intoxicated,  was  a  contributing  cause  to- 
wards his  accident.  In  that  case,  the  defendants 
would  be  liable  whether  he  was  intoxicated  or 
not  if  what  drinks  be  did  have  contributed  to 
that  result. 

'"The  court  was  requested  to  charge  the  jury, 
by  request  No.  6,  as  follows:  (6)  If  you  find 
that  plaintiff's  husband  was  intoxicated  when  he 
came  to  bis  death,  and  that  O'Connell  or  his 
servants  furnished  liquor  which  contributed  to 
that  intoxication,  still  you  must  find  a  verdict 
of  no  cause  of  action  unless  Peter  Holtqulst  was 
a  man  in  the  habit  of  becoming  intoxicated,  and 
I  charge  yon  that  a  man  is  in  habit  of  becom- 
ing intoxicated  when  it  is  his  usual  or  ordinary 
conduct  to  become  intoxicated  as  above  defined, 
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whenever  and  wherever  opportunity  affords  and 
be  no  longer  has  the  will  power  to  withstand 
the  temptation. 

"T%e  court  started  to  read  this  request,  and 
had  read  a  part  of  it,  when  the  f ollowlnc  occur- 
red: Court:  If  you  find  that  plaintiff's  hus- 
band was  intoxicated  when  he  came  to  his  death, 
and  that  O'Connell  or  bis  servants  furnished 
liquor  which  contributed  to  that  intoxication, 
still  you  must  find  a  verdict  of  no  cause  of  ac- 
tion. I  think  I  will  strike  that  out.  Erase  that. 
Mr.  Dunton:  Which  request  was  that?  Court: 
The  fifth.  Mr.  Baxter:  It  explains  it  further 
on  in  the  charge  there,  if  the  court  please. 
Court:  I  refuse  the  fifth.  Mr.  Hoffman:  That 
may  be  correct  so  far  as  exemplary  damages  are 
concerned,  but  not  actual  damages.  Court: 
Well,  I  will  modify  that.  If  you  will  find  that 
plaintiff's  husband  was  intoxicated  at  the  time 
ne  came  to  his  death,  and  that  Mr.  O'Connell 
furnished  liquor  which  contributed  to  that  in- 
toxication, still  you  must  find  a  verdict  of  no 
cause  of  action  unless  Peter  Holtquist  was  a 
man  in  the  habit  of  becoming  intoxicated ;  and 
I  charge  you  that  a  man  is  in  the  habit  of  being 
intoxicated  when  it  is  bis  usual  or  ordinary  con- 
duct to  become  intoxicated  whenever  and  wher- 
ever opportunity  affords,  and  he  no  longer  has 
the  will  power  to  withstand  the  temptation.  Mr. 
Hoffman:  We  withdraw  our  objection.  Court: 
You  withdraw  your  objection  to  No.  5  as  read? 
Mr.  Hoffman:  Yes,  your  honor.  Court:  But 
I  will  modify  It  to  this  extent:  Aside  from  the 
Intoxication,  if  the  sale  of  liquor  that  afternoon 
contributed  to  the  accident,  then  the  defendant 
la  liable  and  the  plaintiff  is  entitled  to  recover. 
(Addressing  Mr.  Brown:)  That  is  your  claim, 
isn't  it?    Mr.  Brown;     xes  that  is  our  claim. 

"I4tter  on  in  the  charge  the  following  occur- 
red: Mr.  Hoffman:  Now  there  la  just  one  other 
point  I  am  not  entirely  dear  about  in  your 
charge.  Now  it  is  incumbent  upon  the  plaintiff 
to  prove  that  the  defendant  sold  liquor  to  the 
deceased  on  the  day  in  question  while  he  was  in- 
toxicated, or  he  must  be  a  man  in  the  habit  of 
becoming  intoxicated,  whether  he  knew  that  or 
not,  in  order  to  make  him  liable.  Court:  That 
is  conceded  by  the  plaintiff  to  be  the  law,  is  it? 
Mr.  Hoffman:  Yes,  we  concede  that  to  be  the 
law.  Court:  I  will  modify  my  charge  somewhat, 
as  given,  gentlemen,  at  the  suggestion  of  the 
plaintiff's  attorney.  I  withdraw  the  statement 
which  I  made  that  the  defendants  would  be  lia- 
ble if  the  mere  sale  of  liquor  contributed  to  the 
result  The  plaintiff  concedes  that  it  is  not  the 
law.  (I  supposed  they  claimed  it  was,  and  noth- 
ing had  been  said  to  the  contrary  upon  the  other 
side.)  That  is  withdrawn.  It  is  now  conceded 
that  the  defendants  are  not  liable  unless  there 
was  an  illegal  sale  of  liquor.  Unless  whisky — 
or  not  whisky,  necessarily— but  unless  intoxicat- 
ing liquor  was  sold  to  Mr.  Holtquist  at  O'Con- 
nell's  place  that  afternoon  when  he  was  intoxi- 
cated, or  when  he  was  in  the  habit  of  becoming 
intoxicated,  it  is  conceded  that  the  defendants 
are  not  liable  for  the  injury  which  occurred  there 
that   afternoon." 

These  extracts  from  tbe  charge  should  be 
read  In  connection  with  what  preceded  and 
followed  them.  The  charge  la  too  long  to 
quote  In  its  entirety,  but  the  Judge  said  to 
the  jury: 

"It  is  the  claim  here  that  Mr.  Holtquist  met 
his  death  because  of  the  liquor  that  he  had 
bought  at  the  defendant's  place  of  business  in 
Engadine. 

"It  is  also  claimed  that  the  plaintiff  was  in- 
jured in  her  means  of  support  because  of  the  fact 
that  he  was  sold  liquor  at  defendant's  place. 

"It  is  also  claimed  that  he  was  in  the  habit  of 
becoming  intozicated,  and  that  the  liquor  that 
he  parchased  there  was  purchased  under  a  viola- 
tion of  the  law,  under  a  disregard  of  plaintiff's 
right  ••  «  wife,  and  that  therefore  she  is  entitled 


to,  not  only  for  the  actual  money  loss  that  she 
haa  sustained,  but  because  of  the  feelings  of  sor- 
row and  indignation  she  has  suffered  because  of 
the  wrong  doing  of  the  defendant. 

"So  you  see  there  are  several  elements  going 
to  make  up  the  claim  of  the  plaintiff,  which  I 
will  define  more  in  detail  when  I  come  to  read 
a  portion  of  my  charge. 

The  defendant  says  that  on  the  day  in  ques- 
tion no  liquor  was  sold  to  Mr.  Holtquist,  and 
that  therefore  the  sale  of  liquor  could  not  have 
contributed  in  any  degree  to  the  unfortunate  cir- 
cumstances that  occurred  on  the  17th  day  of 
December,  1914. 

"The  defendant  says,  and  has  introduced  tes- 
timony in  the  line  of  his  defense,  Oiat  Mr.  Holt- 
quist was  not  a  person  addicted  to  the  drinking 
of  liquor ;  that  he  did  not  furnish  liquor  to,  and 
that  no  liquor  was  ever  sold,  him  when  he  was 
in  an  intozicated  condition. 

"So  you  see  that  you  have  a  very  siiarp  con- 
flict of  testimony  in  this  case.  The  allegations 
made  upon  the  part  of  the  plaintiff  are  strenu- 
ously denied  upon  the  part  of  the  defendant; 
so  it  devolves  upon  you  to  decide  the  several 
questions  of  fact  here  presented.  Did  Mr. 
O'Connell,  by  himself  or  by  bis  clerk  or  agent, 
sell  whisky  to  Mr.  Holtquist  upon  the  day  in 
question?  Did  the  drinking  of  Mr.  Holtquist 
of  that  liquor  sold  to  him  in  Mr.  O'Connell's 
saloon  contribute  to  the  accident  that  occurred 
there  that  evening,  which  resulted  in  his 
death.    •    •    • 

"The  plaintiff  must  prove  each  and  every  de- 
ment in  her  case  by  a  preponderance  of  the  evi- 
dence, that  is,  that  evidence  which  outweighs  or 
is  more  convincing ;  and,  if  she  fails  to  do  so  on 
any  one  or  more  material  dements  in  the  case, 
then  your  verdict  must  be  no  cause  of  action. 
I  also  charge  you  that  the  accident  itself  is  no 
evidence  of  intoxication." 

After  the  Jury  had  been  out  for  a  time 
and  were  recalled,  the  Judge  said  to  them : 

"If  there  were  illegal  sales  of  liquor  which 
contributed  to  the  death  of  that  man  in  the  hot 
pond,  and  those  sales  were  made  by  the  defend- 
ant, then  she  would  be  entitled  to  recover  her 
loss  of  support  If  they  were  made  by  the  de- 
fendant and  the  defendant  knew  that  Mr.  Uolt- 
auist  was  in  the  habit  of  becoming  intozicated, 
lien  she  would  be  entitled  to  damages  to  her 
feelings  also ;  but,  if  there  were  no  illegal  sales, 
or  if  the  sales  that  were  illegally  made  did  not 
contribute  to  the  death  of  Mr.  Holtquist— were 
not  the  cause  of  his  becoming  scalded— why  then 
she  is  not  entitled  to  recover." 

[1]  The  evidence  was  In  dispute,  the  issue 
was  clear-cut  When  the  charge  is  taken  as 
en  entirety,  we  think  it  clear  the  Jury  was 
not  misled. 

2.  Did  the  trial  Judge  coerce  the  verdict? 
This  dalm  is  based  upon  the  following: 

"The  Jury  bad  been  out  for  a  time  when  they 
returned  into  court  and  the  following  occurred: 
Court:  Is  there  a  prospect  of  your  agreeing 
soon?  Foreman:  There  is  not.  I  don't  think 
we  will  agree  at  all.  One  of  the  jurors  is  quite 
flat-footed  about  bis  position.  Court:  I  cannot 
listen  to  any  discussion.  I  hope,  gentlemen,  you 
will  use  every  endeavor  that  your  conscience 
will  permit  to  agree  on  a  verdict.  It  is  diSicult 
for  twdve  men  to  become  of  one  mind,  but  it 
usually  can  be  done.  Of  course,  you  must  bear 
in  mind  that  you  owe  it  to  your  conscience  not 
to  decide  contrary  to  what  you  think  the  facts 
were.  That  comes  first;  that  is  the  important 
thing— the  most  important  thing.  But  remember 
that  we  are  all  human,  and  our  first  impressions 
are  not  always  the  correct  ones.  Listen  patient- 
ly to  each  other's  arguments  and  views.  Perhaps, 
there  may  be  more  in  the  other  fellow's  views 
til  an  you  think  for.  Of  course,  I  have  no  idea 
of  how  yon  stand.    I  do  not  wish  to  know,  only 
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I  will  aak  you  to  take  into  oonsideration  the  ex- 
pense to  the  county  and  the  expense  to  the  liti- 
gants tr^ivg  the  case— trying  a  case  like  this— 
and  see  if  yon  cannot  conscientiously  and  fairly 
bring  your  minds  together  and  agree  up<Hi  a  ver- 
dict. Don't  have  such  a  pride  in  your  own  opin- 
ion that  you  will  do  a  wrong  in  order  to  say 
that  you  have  made  tlie  other  fellow  come  to 
you,  or  the  other  fellows,  as  the  case  may  be. 
Just  be  fair  and  candid  and  listen  to  and  weigh 
the  other  fellow's  arguments.  Just  ask  your- 
selves the  question,  each  one  of  you:  Am  I  giv- 
ing as  much  weight  to  the  arguments  of  the  other 
side  as  I  ought  to  do?  Put  yourselves  in  an  un- 
prejudiced attitude  and  try  to  arrive  at  a  ver- 
dict" 

If  is  said  this  amounted  to  coercion,  and 
counsel  dte  the  case  of  Snowden  y.  D.  &  M. 
Ky.  Co.,  160  N.  W.  414. 

[2]  The  opinion  In  the  case  cited  had  not 
been  handed  down  when  the  instant  case  was 
tried.  The  trial  Judge  In  the  instant  case 
emphasized  the  fact  that  the  verdict  must 
have  the  approval  of  the  conscience  of  the 
Juror.  For  the  reason  stated  In  Snowden  v. 
Railway  Co.,  sapra,  we  decline  to  reverse 
the  case  because  of  that  part  of  the  charge 
We  have  quoted. 

[S]  3.  Did  the  court  err  in  refusing  to  grant 
a  new  trial?  Mu<d>  stress  is  laid  npon  the 
proposition  that  l>ecause  of  new  evidence  the 
motion  of  defendant  should  have  been  grant- 
ed. It  Is  claimed  that  plaintiff  obtained  a 
sum  of  mon^  because  of  a  policy  of  insur- 
ance held  by  her  husband,  and  that  in  the 
proofs  of  her  claim  statements  are  made 
that  are  Inconsistent  with  her  present  claim. 
The  trial  Judge  was  of  the  opinion  that  the 
showing  made  was  not  of  that  positive,  di- 
rect, and  effective  character  that  would 
warrant  the  court  in  believing  it  would  in- 
fluence a  Jury  In  the  rendlticm  of  their  ver- 
dict The  so-called  Inconsistent  statements 
were  made  by  a  doctor.  An  examination  of 
them  do  not  show  they  are  Inconsistent  with 
the  claim  made  in  the  case  before  ns.  It  Is 
not  shown  that  plaintiff  had  Imowledge  of 
the  statements,  nor  that  by  due  diligence  de- 
fendant conld  not)  have  procured  the  testi- 
mony In  time  for  the  trial. 

The  other  assignments  of  error  have  been 
examined,  but  do  not  call  for  discussion. 

The  Judgment  is  affirmed,  with  costs  to  the 
plaintiff. 


GARLAND  v.  MICHIGAN  CENT.  E.  CO. 
(No.  32.) 
(Supreme  Conrt  of  Midiigan.     June  1,  1917.) 
Injury  at  Cbossinq. 

In  action  for  injury  at  crossing,  judgment 
for  plaintiff  affirmed  by  divided  court. 

Appeal  to  Circuit  Court,  Bay  County ;  Ches- 
ter L.  Collins,  Judge. 

Action  by  Emma  Garland  against  the 
Michigan  Central  Ballroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed  by  a  divided  court 

Argued  before  KUHN,  C.  J.,  and  STONE, 
08TRANDER,  BIED,  MOORE,  STEERB, 
BROOKE^  and  VSIAjOWa,  JJ. 


George  M.  Humphry,  of  Saginaw,  and 
Cooley  &  Hewitt,  of  Bay  City  (Humphrey, 
Grant  &  Humphrey,  of  Saginaw,  of  counsel), 
for  appellant.  De  Foe,  Hall  &  Converse,  of 
Bay  01(7.  for  appellee. 

KUHN,  C.  J.  This  is  an  action  brought 
by  the  plaintiff  for  injuries  sustained  by  her 
on  the  evening  of  the  29th  of  June,  1012, 
while  driving  her  automobile  on  Salzburg 
avenue,  in  West  Bay  City,  over  the  crossing 
of  the  defendant  railroad  company,  her  auto- 
mobile colliding  with  the  Detroit-Bay  City 
passenger  train,  it  being  claimed,  as  a  re- 
sult of  the  negligence  of  the  defendant  in  its 
operation.  The  plaintiff  at  the  time  of  the 
accident  was  a  woman  nearly  52  years  of 
ago  who  had  lived  In  Bay  (X^  all  her  life. 
On  the  day  in  question  she  had  driven  her 
car,  in  whldi  were  four  other  ladies,  to  Sag- 
inaw to  shop.  In  the  evening,  after  having 
had  their  dinner  In  Saginaw,  the  party  re- 
turned to  Bay  City.  At  about  9:15  they  ar- 
rived at  Salzburg  avenue,  the  main  business 
street  of  one  of  the  outlying  districts  of  Bay 
City,  and  approached  the  scene  of  the  acci- 
dent Salzburg  aveune  runs  approximately 
east  and  west  and  is  crossed  by  four  sets 
of  traclts,  running  amiroximately  north  and 
south,  at  an  angle  of  about  66  degrees  30 
minutes.  The  two  tracks  at  the  west  be- 
long to  the  defendant  company,  and  the  two 
tracks  to  the  east  to  the  Grand  Trunk  Rail- 
way Company,  and  it  was  upon  the  most 
westerly  track  of  all,  the  first  track  in  the 
direction  from  which  the  plaintiff  was  ap- 
proaching, that  the  train  in  question  was 
running.  West  of  the  intersection  of  the 
track  and  the  avenue,  on  the  south  side  of 
tlie  avenue,  there  is  a  one-story  brick  struc- 
ture about  20  feet  high  known  as  Younga 
planing  mill,  extending  for  about  260  feet 
west  along  the  avenue.  To  the  west  of  that 
and  extending  for  something  over  100  feet  is  a 
two-story  building  known  as  the  sawmill, 
west  of  wlilch  is  a  yard  used  for  the  piling 
of  lumber  and  containing  a  few  small  build- 
ings. Coming  up  to  the  edge  of  the  avoiue, 
but  not  crossing  it,  and  running  parallel  with 
and  right  along  the  easterly  side  of  the  plan- 
ing mill,  is  a  sidetrack,  the  center  of  wMcb 
is  8  feet  east  of  the  building  and  25  feet 
west  of  the  center  of  the  main  track,  or  20 
feet  4  Inches  between  the  nearest  rails.  Up- 
on this  side  track  within  a  few  feet  of  the 
avenue  stood  a  flat  car  loaded  with  lumber. 
The  actual  width  of  this  car  is  not  shown, 
but  the  average  width  of  similar  cars  is 
about  8V^  feet  Just  to  the  north  of  the 
crossing  of  this  track  with  the  avenue  South 
Chilsen  street,  which  runs  north  and  south. 
Intersects  Salzburg  avenue.  On  the  north 
side  of  Salzburg  avenue  to  the  west  of  its  in- 
tersection with  the  track  there  are  simply 
dwelling  houses,  and  Just  west  of  the  cross- 
ing on  the  north  side  stands  the  gatehouse 
from  which  gates  to  protect  the  crossing  are 
operated. 
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It  Is  tbe  plalntUTs  claim  tliat  as  she  reacbed 
the  sawmtu  she  was  driving  the  car  slowly, 
and  she  testified  as  to  what  occurred  as  fol- 
lows: 

"A.  AH  tbe  way  coming  tbe  women  were  sing- 
ing, having  a  good  time,  and  I  was  running  my 
car  very  slowly  and  enjoying  tbe  singing,  and 
when  we  stniclc  tbe  pavement  I  said,  'Now, 
girls,  no  more  noise,  because  I  ;ee  the  mill  is 
making  a  noise  running  nights,  and  here  is  this 
railroad  track ;  .  I  must  be  guarded  for  a  train ; 
I  must  look  out  for  tbe  train.'  I  had  been  over 
that  crossing  before  a  great  many  times,  and 
when  I  said  that  to  the  people  in  the  car  there 
was  no  more  talking  or  singing  or  noise  in  the 
car  after  that  whatever.  As  1  came  up  to  the 
crossing  and  t>efore  I  bad  seen  any  trains  I 
did  not  hear  any  sound  of  any  train.  I  bad 
heard  no  whistle  or  bell.  Q.  As  you  approached 
this  crossing  from  the  west  is  there  any  place 
after  you  reach  Salzburg  avenue  that  you  can 
look  toward  tbe  south  and  see  an  approaching 
train?  A.  No,  sir.  Q.  How  far  away  from 
that  crossing  or  how  far  away  from  Salzburg 
avenue  would  you  say  you  had  to  be  in  order 
to  see  a  train  to  the  south?  A.  Well,  I  never 
took  any  particular  notice  coming  up  there;  I 
always  came  up  there  on  my  guard,  and  I  nev- 
er noticed.  I  have  never  noticed  as  to  whether 
you  can,  when  yon  c^et  anywhere  near  Salsbnrg 
avenue.  Q.  In  driving  along  on  Salzburg  ave- 
nue beside  the  mill  can  you  look  soutb  and  see 
a  train  when  beside  the  mill?  A.  Not  very  far, 
I  know  that.  As  I  come  up  to  the  crossing  that 
night  I  did  look  at  tbe  safety  gates.  They  were 
u^,  and  the  safety  gates  did  not  lower  at  any 
time  that  night  before  the  train  came.  Q.  Now 
as  you  drove  up  to  this  crossing  state  what  yon 
did  with  reference  to  listening  for  a  train.  A. 
Why,  I  threw— put  my  car  under  perfect  control 
with  both  feet  and  hands,  and  was  listening  very 
intently  for  the  noise  of  the  train.  The  miO 
made  a  great  deal  of  noise,  and  I  would  look  out 
to  view  the  track  and  look  to  see  if  tbe  gates 
were  coming  down,  and  I  remember  distinctly 
to  see  if  there  was  a  train,  and  then  I  turned 
my  head  to  look  at  the  gates,  and  the  gate  did 
not  come,  and  I  looked  again  and  I  saw  the 
train.  At  the  time  I  saw  the  train  the  gates 
bad  not  lowered  then.  Q.  Where  were  you  with 
reference  to  the  comer  of  tbe  mill,  if  you  know, 
or  as  you  looked  up  toward  the  train  what  was 
there  between  you  and  the  train,  if  anything? 
A.  Why  the  mill  was  between  me  and  the — the 
comer  of  the  mill  and  the  car  that  was  up  there. 
There  was  a  car  loaded,  a  loaded  car  there.  Q. 
How  long  had  you  been  familiar  with  that 
crossing;  for  some  time?  A.  Near  since  the 
road  was  laid,  I  think.  I  have  lived  in  Bay  City 
all  my  life.  I  have  gone  over  that  crossmg  in 
the  nighttime  a  great  deal  times,  and  in  the 
daytime,  and  have  seen  other  trains  pass  over 
the  crossing.  Q.  Tou  may  tell  the  jury  wheth- 
er or  not  in  all  the  years  that  you  have  been 
familiar  with  that  crossing  you  have  ever  seen 
a  train  approach  it  or  pass  over  it  at  the  rate  of 
speed  at  which  this  train  was  approaching  this 
night?  A.  I  never  saw  a  train  never  that  came 
that  was  coming  at  the  rate  of  speed  that  was 
coming  that  I  spied  that  moment.  I  bad  been 
up  at  that  crossing  in  tbe  nighttime  before  when 
this  passenger  train  came  in  with  Mr.  Garland 
a  great  many  times,  both  with  a  horse  and  au- 
tomobile, and  up  to  the  time  of  this  accident 
I  had  never  been  at  that  crossing  either  in  the 
daytime  or  nighttime  when  a  train  came  through 
when  the  safety  gates  were  not  lowered.  I 
know  of  no  rule  or  regulation  of  any  kind  with 
reference  to  what  hours  tbe  gates  were  operated. 
I  always  supposed  when  the  gates  were  put  there 
there  was  a  man  to  take  care  of  those  gates 
night  and  day,  as  long  as  a  train  went  over  a 
track.  As  I  approached  the  crossing  on  this 
night  I  did  not  know  the  gateman  had  gone 
away.     Q.  Did  you  hear  any  sound  of  the  ap- 


Sroaehing  train  before  It  came  In  sight?  A, 
To,  sir.  Q.  What  was  the  first  knowledge  yon 
had  the  train  was  coming?  A.  When  I  turned 
my  head  from  looking  at  the  gates  I  saw  tbe 
train  coming  with  such  terrific  force;  that  i« 
the  first  I  beard  that  the  train  was  coming. 
Q.  Just  tell  the  jury  as  best  yon  can  what  yoa 
did  or  just  what  happened  so  far  as  you  can 
remember  when  you  looked  up  and  saw  that 
train.  A.  When  I  looked  up  and  saw  that  train 
the  first  thing  that  came  to  me  was  tbe  folks 
that  were  behind  me,  I  was  to  save  them,  and  I 
instinctively  turned  to  get  away  from  the  train 
that  was  coming  on  to  me,  knowing  that  I  didn't 
have  time  to  cross  it.  I  turned  to  the  north. 
After  I  had  done  that  and  started  to  make  the 
turn  I  remember  notiiing  more.  Q.  When 
you  first  saw  the  train  and  attempted  to  turn, 
state  whether  or  not  you  turned  your  car  as 
quickly  or  as  far  as  you  could.  A.  I  must  have, 
because  I  did  not  have  time  to  think  of  anything 
only  simply  the  thought  that  came  at  tbe  mo> 
ment,  to  save  what  I  had." 

It  appeared  that  the  automobile  proceeded 
down  the  track  ahead  of  the  train  until  It 
passed  over  the  pavement  and  was  about  on 
the  north  sidewalk  bade  of  the  gatehouse, 
when  It  was  overtaken  by  the  train,  hit  and 
whirled  end  for  end  off  from  the  track  to  the 
west  against  a  tel^raph  pole  north  of  the 
north  sidewalk  on  Salzburg  avenue.  The 
plaintiff  sustained  sev^'e  and  permanent  In- 
juries, the  extent  of  which  Is  not  questioned 
upon  this  record. 

The  plaintiff  am  the  trial  r^ed  upon  but 
two  acts  of  negligence  em  the  part  of  the  de- 
fendant as  grounds  of  liability,  failure  to 
ring  the  bell  as  required  by  statute,  and  run- 
ning tbe  train  at  an  excessive  rate  of  speed. 
At  the  dose  of  tbe  plaintiff's  proofs,  and 
again  at  the  close  of  the  case,  a  motion  for  a 
directed  verdict  was  made  by  defendant's 
counsel  because  of  the  alleged  contributory 
negligence  on  the  part  of  the  plaintiff,  whldi 
were  denied.  The  jury  brought  In  ti  verdict 
for  the  plaintiff  in  the  sum  of  f S,000.  There 
are  57  assignments  of  error  which  relate  to 
the  admission  of  evidence,  to  the  action  of  tbe 
court  In  overruling  the  motions  for  a  directed 
verdict,  and  alleged  error  In  tbe  charge  and 
refusal  to  give  certain  of  the  defendant's  re- 
quests to  chargBi 

The  first  real  contention  of  counsel  for 
the  defendant  seems  to  be  that  the  great 
weight  of  the  evidence  supports  the  defend- 
ant's claim  that  the  bell  was  rung  and  that 
no  jury  question  upon  that  subject  Is  present- 
ed. It  is  claimed  that,  as  both  the  engineer 
and  fireman  testified  that  the  bell  was  ring- 
ing, this  cannot  be  disputed  by  the  negative 
testimony  of  plaintiff's  witnesses.  It  appears 
that  In  ail  14  witnesses  were  called  who  were 
present  and  heard  or  saw  the  accident.  Two 
men  who  were  at  the  crossing  and  witnessed 
the  accident  testified  that  they  did  not  hear 
the  bell  ring.  Six  witnesses  who  were  pres- 
ent at  the  place  of  the  acddent  and  were  la 
a  position  to  have  heard  It  If  it  had  rung  tes- 
tified that  they  did  not  hear  It  Tlie  question 
of  negative  and  affirmative  testimony  has  re- 
cently had  the  attention  of  this  court  In  Cln- 
adar  ▼.  Det,  O.  H.  &  M.  Bjr.  Oo.,  1S9  N.  W. 
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312,  where  Justice  Stone  In  writing  the  opin- 
ion revlemns  the  cases  upon  the  subject  We 
think  that  here,  as  in  that  case,  the  question 
of  whether  the  signal  was  given  was  a  ques- 
tion for  the  Jury,  who,  in  determining  It,  are 
to  take  all  the  facts  and  circumstances  into 
consideration. 

It  is  the  further  claim  of  the  defendant 
that,  as  a  matter  of  law,  there  is  absolutely 
no  evidence  worthy  of  credence  that  the 
speed  of  the  train  over  this  crossing  was  so 
excessive  as  toi  Justify  an  Inference  of  negli- 
gence ;  that  the  great  weight  of  the  evid^ce 
conclusively  demonstrates  that  the  speed  over 
this  crossing  was  entirely  reasonable  and 
proper,  and  that  there  is  no  evidence  upon 
which  negligence  can  be  predicated.  An  or- 
dinance of  the  dty  of  Bay  City,  offered  in  ev- 
idence, limited  the  rate  of  ^eed  of  trains  in 
the  business  section  of  the  dty  to  8  miles  per 
hour  and  15  miles  per.  hour  in  all  other  sec- 
tions of  the  city.  The  platntifF  contended 
that  the  accident  occurred  in  the  business  sec- 
tion of  the  city,  and  the  court  submitted  that 
question  to  the  Jury  under  a  charge  to  which 
no  exception  was  taken.  Five  disinterested 
witnesses  testified  for  the  plaintiff  as  to  the 
speed  of  the  train,  and  the  lowest  estimate 
given  by  any  is  25  miles  per  hour.  Opposed  to 
this  was  the  testimony  of  three  of  the  train 
crew  who  estimated  the  speed  of  the  train  as 
from  6  to  10  miles  per  hour,  and  one  passenger 
who  was  riding  in  the  smoking  car  estimated 
the  speed  as  15  miles  per  hour.  We  do  not 
think  it  profitable  to  review  the  testimony  of 
these  witnesses,  but  we  are  of  the  oi^nlon 
that  there  was  sufficient  evidence  of  the 
speed  of  the  train  to  warrant  the  submission 
of  the  question  to  the  Jury.  In  fact,  If  the 
Jury  found  that  the  accident  happened  with- 
in the  business  section  of  the  city,  they  would 
have  been  Justified  in  finding  defendant  guilty 
of  negligence  under  the  testimony  of  its  own 
witnesses. 

The  next  question,  and  the  one  upon 
which  counsel  for  appellant  seem  to  place  the 
greatest  reliance  and  which  Is  argued  at 
great  length  in  the  briefs,  is  the  question  of 
the  alleged  contributory  negligence  of  the 
plaintiff.  It  la  urged  that  we  should  deter- 
mine that  nndef  the  facts  the  plaintiff  is 
guilty  of  contributory  negligence,  as  matter 
of  law,  and  the  case  of  Sanford  r.  Grand 
Trunk  Ey.  Co.,  157  N.  W.  38,  is  strongly  re- 
lied upon.  Cknmsel  for  the  plaintiff  contend 
that  this  situation  is  governed  by  the  ruling 
of  this  court  in  Rouse  v.  Blair,  185  Mich.  632, 
152  N.  W.  2(M,  where  it  was  said: 

"This  court  has  recognized  various  exceptions 
to  this  general  rule  of  requiring  the  traveler  to 
■top  before  making  the  crossing,  when  the  view 
is  obstructed." 

Should  we,  as  a  matter  of  law,  determine 
that  under  the  circumstances  of  this  case  the 
plaintiff  is  guilty  of  contributory  negligence? 
We  have  repeatedly  stated  that  before  sneh 
a  conclusion  can  be  arrived  at  all  reasonable 
minds  Should  reach  the  same  conclusion,  that 


under  all  the  circumstances  the  pltdntifl** 
contributory  negligence  should  bar  recovery. 
See  Beach  v.  City  of  St  Josei*,  168  N.  W. 
1045,  and  cases  therein  cited.  The  plaintiff 
approached  this  crossing  in  the  nighttime, 
when  distances  are  of  necessity  deceiving  and 
objects  indistinct  The  gates  which  she  as- 
sumed were  fbr  her  protection  were  up,  but 
she  nevertheless  looked  and  listened  and  pre- 
pared to  stop  her  car  tC  necessity  required. 
As  she  approached  the  track.  Just  how  near 
she  could  not  tell,  this  train  suddenly  ap- 
peared out  of^the  darkness.  Whether  she 
then  acted  as  a  reasonably  prudent  person 
would  have  under  the  circumstances,  it 
seems  to  us,  is  a  question  which  it  is  only 
proper  for  a  Jury  to  determine.  She  says 
she  thought  instinctively  only  of  the  safety 
of  those  in  the  car,  saying: 

"I  did  not  have  time  to  think  of  anything  only 
simply  the  thought  that  came  at  the  moment,  to 
save  what  I  had." 

She  had  a  right  to  expect  of  the  defend- 
ant's train  that  it  would  be  operated  in  a 
lawful  manner,  and  while  she  had  no  right 
to  rely  wholly  cm  the  performance  by  the  de- 
fendant of  Its  legal  duty,  and  therefore  avoid 
aU  caution  for  her  own  safety,  she  did  have 
a  right  to  assume  that  such  duty  would  be 
performed.  She  stated  that  she  had  often 
crossed  the  crossing  at  this  time  of  night, 
and  that  the  gates  bad  always  been  operated 
untU  after  this  train  bad  passed.  Mr.  Heath, 
who  had  always  lived  in  the  vldnlty,  and 
who  had  been  familiar  with  this  crossing, 
stated  that  it  was  the  practice  of  the  wateh- 
man  to  wait  for  that  train  to  go  through  be- 
fore leaving  the  gates,  and  he  said: 

"As  near  as  I  can  remember  I  never  seen  the 
train  going  through  without  the  watchman  low- 
ering the  gates." 

The  engineer  of  the  train  stated  that,  ac- 
cording to  his  experience,  the  gates  were  usu- 
ally down,  and  supposed  that  they  were 
down  on  that  night  The  gateman  disputed 
this  testimony,  but  on  cross-examination  he 
testified: 

"Q.  Now,  it  is  a  fact,  is  it,  when  that  passen- 
ger train  was  late  and  it  came  9  o'clock,  you 
did  not  always  leave  on  the  minute?  A.  Ob,  one 
or  two  minutes,  or  sometimes  thre&  I  did  not 
confine  it  to  two  or  three  minutes  after  9  o'clock. 
Sometimes  I  stayed  longer  than  that  to  take 
care  of  the  crossing,  but  not  very  often.  But  I 
have  done  it  I  did  that  off  and  on  at  times  dur- 
ing all  of  the  years  I  worked  there.  People  that 
went  by  there  at  different  times  might  come  up 
a  little  after  9  o'clock  and  still  find  me  at  the 
gates,  and  that  is  the  way  I  bad  been  doing  my 
work  all  the  time  that  I  had  been  there.  That 
night  I  had  gone  away  before  the  train  came  in." 

The  failure  to  lower  the  gates  was  not  re- 
lied upon  by  the  plaintiff  as  negligence  on  the 
part  of  the  defendant,  but  we  are  of  the  opin- 
ion that  it  may  very  properly  be  considered 
as  affecting  the  plaintiff's  contributory  neg- 
ligence. In  Beagle  v.  Pere  Marquette  Rail- 
road Co.,  184  Mich.  17,  at  page  24,  160  N.  W. 
846,  347,  Mr.  Jnstloe  Brooke,  in  writing  the 
majority  opinion,  quoted  from  the  case  <A 


Digitized  by 


Google 


58 


163  NOBTHWGSTBRX  REPORTBK 


ODOx. 


ElllB  V.  Railroad  Co.,  lfl»  Mass.  600,  48  N.  B. 
839,  where  the  rule  Is  thus  stated: 

"While  the  raising  of  the  gates  justified  the 
pbdntiff  in  attempting  to  cross  when  he  did, 
and  while  that  fact,  and  the  fact^  that  no  whistle 
was  sounded  and  no  bell  was  rung,  are  to  be 
taken  into  consideration  on  the  question  of  how 
much  he  must  himself  look  and  obeerre  as  he 
makes  his  way  across,  these  circumstances  do  not 
excuse  him  from  looking  and  listening,  and  tak- 
ine  thought  for  his  own  safety.  He  cannot  rely 
wholly  upon  them,  and  cannot  recover  without 
showing  more  as  to  his  own  conduct  than  that 
he  so  relied.  •  •  •  We  are  of  opinion  that, 
as  matter  of  law,  there  was  n^  evidence  from 
which  it  could  be  found  that  the  plaintiff  him- 
self exercised  due  care,  and  the  verdict  for  the 
defendant  was  rightly  ordered." 

Judge  Taft,  In  a  case  which  arose  in  this 
state,  Blount  v.  Grand  IJrunk  By.  Co.,  61  Fed. 
376,  0  C.  C.  A.  526,  stated  the  rule  as  follows: 

"It  is  undoubtedly  true  that  the  failure  to 
lower  the  gates  modifies  the  otherwise  impera- 
tive duty  of  travelers,  when  they  reach  a  rail- 
way crossing,  to  look  and  listen,  and  the  pres- 
ence of  such  a  fact  in  the  case  generally  makes 
the  question  of  contributory  negligence  one  for 
the  jury,  when  otherwise  the  court  would  be  re- 
quired to  give  a  peremptory  instruction  for  the 
defendant" 

Judge  Denison  in  the  case  of  Erie  R.  Co.  ▼. 
Schultz,  183  Fed.  673, 106  C.  C.  A.  23,  said: 

"In  this  court  it  has  been  distinctly  reco|:nis- 
cd  that  the  open  gate  is  in  the  nature  of  an  invi- 
tation to  cross,  and  that  the  presence  of  such  a 
fact  in  the  case  generally  makes  the  question 
of  contributory  negligence  one  for  the  jury. 
*  *  *  In  spite  of  the  fact  that,  as  we  think, 
the  traveler,  crossmg  under  circumstances  like 
those  shown  by  this  record,  is  not  bound  abso- 
lutely and  at  all  events  to  look  both  ways  on 
the  very  instant  when  be  comes  dear  of  the  ob- 
structions, still  his  failure  to  use  his  eyes  and 
ears  might,  under  some  circumstances,  be  so 
clearly  not  the  conduct  of  a  prudent  man  that  a 
verdict  would  be  directed  against  him.  But  in 
the  present  case  this  question  was  rightfully  left 
to  the  jury." 

See,  also,  Bademacher  y.  Det.,  Grand  Ha- 
ven &  Milwaukee  Railway  Co.,  158  Mich.  552, 
123  N.  W.  45;  Imus  v.  Ann  Arbor  Bailroad 
Co.,  172  Mich.  292,  137  N.  W.  682. 

It  is  the  well-recognized  rule  of  law  that 
the  plaintiff  could  not  rely  entirely  upon  the 
stationary  gates  to  Insure  her  of  a  safe  pas- 
sage, but  is  required  to  make  an  independent 
observation  before  attempting  to  cross.  This, 
when  considering  the  evidence  in  the  light 
most  favorable  to  the  plaiotifTs  case,  it  must 
be  said  that  she  did. 

We  are  of  the  opinion  tiiat  the  decision  in 
the  Sanford  Case  is  not  necessarily  control- 
ling of  the  situation  presented  by  this  record. 
There  are  many  facts  which  distinguish  it 
from  the  case  at  bar.  The  accident  occurred 
in  that  case  in  the  daytime,  when  the  plain- 
tiff had  every  opportunity  to  judge  as  to  the 
distance  of  the  train,  the  speed  at  which  it 
was  c^>erated.  Ids  distance  from  the  track, 
and  bis  ability  to  stop  his  machine.  It  in- 
volved no  application  of  the  emergency  rale, 
and  it  appears  that  the  plaintiff  there  ap- 
proached the  track  without  seeing  the  train 
as  soon  as  he  should  and  at  a  rate  of  speed 


that  he  could  not  stop  when  be  did.  The  rec- 
ord does  disclose  in  the  Sanford  Case  that 
there  had  been  a  watchman  at  the  crossing, 
but  It  did  not  appear  that  Mr.  Sanford  placed 
any  reliance  on  the  absence  of  the  flagman. 
He  says  he  discovered  that  there  was  no  flag- 
man in  the  flagman's  shanty,  which  was  right 
In  front  of  him,  but  he  had  no  knowledge  or 
opinion  as  to  whether  be  ought  to  liave  been 
at  the  crossing  at  that  time,  never  having 
passed  over  it  before  at  that  time  of  the  day. 
There  was  nobody  there  to  beckon  him  to 
come  over  the  crossing.  Mrs.  Garland  actu- 
ally saw  the  open  gates  indicating  a  safe 
crossing,  and  it  can  be  said,  as  was  said  in 
Beach  V.  City  of  St.  Joseph,  supra : 

"It  could  be  well  contended  that  the  gates, 
which  the  record  discloses  were  easily  seen,  be- 
ing open,  was  (dearly  an  invitation  to  one  ap- 
proaching to  cross,  an  assurance  that  the  way 
was  safe?' 

We  are  of  the  opinion  that  under  all  the 
circumstances  of  this  case  it  should  not  be 
said  as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence,  but  that 
the  court  ruled  properly  in  submitting  that 
questicm,  under  proper  instructions,  to  the 
Jury, 

Being  of  the  opinion  that  the  negligence  of 
the  defendant  and  the  question  of  the  con- 
tributory negligence  of  the  plaintiff  were 
submitted  to  the  jury  under  proper  Instruc- 
tions of  the  court,  we  are  constrained  to  hold 
that  the  judgment  of  the  lower  court  should 
be,  and  is  hereby,  affirmed. 

STONE,  BIBD,  and  MOOBE,  JJ,  concur 
with  KUHN,  O.  J. 

STEERE,  J.  I  think  this  is  controlled  by 
Sanford  v.  G.  T.  B.,  supra,  and  should  be  re- 
versed. 

OSTRANDBR,  BROOKE,  and  FELLOWS, 
JJ.,  concur  with  STEERE,  3. 


OTROWSKI  V.  POLISH-AMBRtOAN  PUB. 
CO,  et  al.    (No.  2.) 

(Supreme  Court  of  Michigan.    June  1,  1917.) 

1.  Libel   and    Si.andi;b   ^=»119— DAitAOBS— 
Mental  SorFEBiNO. 

Mental  anguish  and  suffering  is  a  proper  ele- 
ment of  damage  in  an  action  for  libeL 

[Ed.  Note.— For  other   cases,   see  Libel  and 
Slander,  Cent.  Dig.  S  347.} 

2.  Libel   aKd   Slandbb   «=s>119-— Damaobs— 
Physical  Illness. 

No  recovery  can  be  had  for  physical  illness 
or  ailments  resulting  from  libel  complained  of. 
[Ed.   Note.— For  other  cases,   see  Libd  and 
Slander,  Cent.  Dig.  i  347.] 

3.  LiBKL  ASD  SLANOEB  «=s107(1)— ADMISSION 

OF  EviDE.vcE— Mental  Suffering. 
In  an  action  for  publication  of  an  artide 
libelous  per  se,  physician's  testimony  that  sleep- 
lessness, headaches,  and  loss  of  weight  would 
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naturally  result  fmn  mental  aasoLdi  caoaed  by 
libel  was  admJBsible. 

[£d.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  U  299,  301.] 

4.  IiiBix  AND  Slander  i3=>107(2)— Admission 
or  Evidence— INJXTBY  to  BBa-OTAXiON. 

Where  declaration  for  libel  alleged  that 
plaintiff  was  brought  into  diarepnte,  resjilting  in 
loes  of  law  busineas  to  plaintiff,  statements  of 
third  persons  not  witnesses  regarding  plaintiff 
were  admissible,  and  did  not  violate  the  rule 
against  he&rsay  evidence. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  }  300.] 

5.  LlBEI,  AMD  SIiANDEB  <8=>101(1)— Aduibbion 
•    OF  Evidence— Intent  and  Malice.  _ 

Testimony  of  third  persons  who  advised  de- 
fendant in  libel  action  to  question  plaintiff  be- 
fore publishing  article  was  admissible  as  bear- 
ing upon  defendant's  good  faith  and  as  showing 
malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {$  284,  291.] 

6.  LlBHL  AND  Slandeb  «s>110(H)— Admissior 
OF  Evidence— PiAiNTiFF's  Hepdtation. 

Proof  of  plaintiff's  good  reputation  previous 
to  publication  of  libel  was  proper  where, a  plea 
of  justification  had  been  filed. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §{  309-314.] 

7.  Libel  and  Slandeb  «=»101(1)— Pbkbtjmp- 
TioN  OF  Good  Chabacter. 

In  an  action  for  libel  the  law  presumes  that 
the  character  of  plaintiff  is  good  until  attached. 
[Ed.   Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  $$  273,  277,  278.] 

8.  Libel  and  Slandsr  «=>107(1)— ADiaasiON 
OF  EviBENOB— Plaintiff's  Life  Hisiobt. 

Testimony  concerning  plaintiff's  early  life 
and  training  was  admissible  in  action  for  libel, 
since  it  was  helpful  to  the  jury  in  determining 
extent  of  resulting  injariea. 

[Ed.  Note. — For  otiier  cases,  see  libel  and 
Slander,  Cent  Dig.  {{  299,  301.] 

9.  Libel   and    Slandeb   $=s>123(9)— Subvus- 
sio»  OF  Issues. 

Where  defendant  failed  to  prove  defense  of 
justification  to  publication  of  an  article  libelous 
per  se,  court  was  justified  in  submitting  the  s<de 
Msue  of  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  ^  864.] 

10.  Libel  and  Slandeb  €=3l23(l)— Instbuc- 
TioNS— Liability  of  Manaoeb. 

In  an  action  for  libel,  sourt  was  justified  in 
submitting  to  jury  liability  of  manager  of  a 
newspaper;  the  evidence  showing  that  such 
manager  knew  the  article  was  about  to  be  pub- 
lished and  made  no  effort  to  stop  publication. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |  356.] 

IL  Libel  and  Slandeb  <S=;»121(1)— Damages 
—Amount  Awabded. 

Judgment  of  $5,000  for  attorney's  loss 
of  business  and  of  $5,000  for  injured  feelings 
resulting  from  libelous  publication  held  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  SS3.] 

Error  to  Carcult  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  August  CyrowsU  against  the 
Polish-American  Publishing  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 


The  plaintiff,  an  attorney  at  law,  brought 
suit  against  the  defendants,  pubUahers  of  a 
newspaper  called  the  Polish  Dally  in  the  city 
of  Detroit,  printed  entirely  In  the  Polish  lan- 
guage, and  with  a  circulation  of  about  7,000 
among  the  Polish  people  of  Detroit,  Chicago, 
Bay  City,  Philadelphia,  and  other  dtles,  for 
libel  on  account  of  the  printing  of  certain  ar- 
ticles in  the  Polish  language  in  said  paper  on 
November  20,  22,  23,  1912.  Prior  to  the  allege 
ed  libel  plaintiff  was  a  candidate  for  the 
office  of  state  senator.  The  publications  re- 
Ued  upon  to  sustain  this  action  are  as  fol- 
lows, translated: 


"PoUsh-German-Catholic-Lntheran. 
didate. 


Can- 


"It  is  difficult  to  limit  ourselves  to  only  one 
'Glimpse'  and  it  is  more  difficult  yet  to  pass  in 
silence  the  political  debasement  which  Attorney 
Cyrowskl  committed  being  a  candidate  for  the 
office  of  senator  in  the  Second  district 

"A  man  holding  himself  out  as  a  Pole  and  a 
Catholic,  who  owes  his  position  to  the  Poles  and 
Catholics,  assumes  the  garb  of  a  German  and 
Lutheran,  so  that  thereby  he  might  gain  for 
himself  several  voters  of  other  nationalities. 
Mr.  Cyrowsld  can  have  no  defense  in  his  behalf 
because  the  dection  circular  cited  by  us  in  the 
Glimpses  was  mailed  and  sent  to  all  other  na- 
tionalities and  therefore  known  to  him. 

"There  are  frequent  instances  among  the  Poles 
of  denials  of  their  nationality,  but  they  have 
this  in  common,  that  a  Pole  who  forever  denies 
his  nationality  and  bis  religion  gives  himself 
wholly  into  the  hands  of  Germans,  Lutherans. 
Such  examples,  however,  as  Mr.  Cyrowski  who 
changes  his  nationality,  religion  and  opinion  and 
his  own  soul  to  suit  the  direction  of  the  wind 
we  find  very  few  in  our  post  dismemberment  of 
Poland  history.  Politics  depraves  people  and 
often  dictates  acts  not  in  harmony  with  the  na- 
tionality, but  in  every  instance  has  a  reasonable 
and  logical  foundation  for  the  treatment  of  the 
matter. 

"Mr.  Cyrowski,  announcing  himself  a  German 
and  a  Lutheran,  didn't  do  so  rationally  nor 
logically,  because  be  knew  that  such  political 
maneuver  would  be  detected  sooner  or  later  and 
would  be  given  to  the  public. 

"From  Uiis  time  on  there  is  no  place  for  Mr. 
Cyrowski  amongst  the  Polish  people  nor  amongst 
the  Catholics,  because  be  who  once  has  renounc- 
ed his  fatherland  and  his  religion  for  material 
gains  is  a  traitor  and  will  forever  remain  one. 

"Mr.  Cyrowski  has  gained  a  record  in  the 
political  races  for  offices,  but  gained  it  in  such 
a  manner  and  by  such  means  as  the  greatest  of 
Targowiczanin  would  be  ashamed  to  employ. 
He  has  trodden  on  everything  that  can  be  most 
sacred.  Ue  renounced  the  virtues  which  he 
sucked  out  from  the  breast  of  his  mother,  and 
all  this  to  satisfy  his  ambition.  It  is  painful  to 
write  upon  such  a  subject  and  painful  to  call 
a  man  to  public  account  for  such  national  trea- 
son and  religious  treason,  but  similar  instances 
cannot  be  regarded  as  a  personal  matter  not  fit 
to  be  published,  because  they  are  symptoms  of 
public  character. 

"We  know  that  many  P<dlsh  politicians  in  - 
America  are  renouncing  their  nationality,  are 
catering  to  the  greatest  enemies  of  the  Polish 
name,  but  are  d<nng  that  privately,  quietly,  and 
secretly,  and  are  not  perpetuating  their  perverse- 
nees  black  and  white.  If  we  had  but  one  fact 
in  defense  of  Mr.  Cyrowski,  we  would  pass  this 
by  in  silence,  not  wishing  to  punish  a  man  too 
severely  for  such  act,  but  in  the  matter  of  the 
Polish-  German-  Catholic-  iind  Lutheran  candi- 
date for  senator,  we  have  no  such  fact    The 
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Poles  do  not  need  Bnch  candidates  for  offices, 
because,  supporting  such,  the;  would  be  false  to 
themselves. 

"Who  denies  his  own  nationality,  spits  upon 
the  religion  of  his  forefathers,  is  not  worthy  of 
support  nor  pity;  he  puts  all  his  friends  bi  a 
difficult  position  and  exposes  them  to  the  con- 
tumely among  others. 

"If  Mr.  Cyrowski  had  declared  himself  an 
American,  he  would  thereby  deny  his  nationality, 
bnt  when  he  had  declared  himself  a  German 
and  a  Lutheran,  he  thereby  committed  the  crime 
of  treason  against  his  nation,  joining  our  worst 
enemies,  and  his  act  is  so  much  the  worse,  for 
no  one  in  the  United  States  would  demand  of  a 
Pole  that  he  become  a  German  or  a  Lutheran. 

"A  Hakatist  could  only  do  that,  and  whoever 

Joined  such  and  seeks  his  support  becomes  one 
limself." 

This  article  appeared  In  tbe  issue  of  the 
Polish  DaUy  of  November  20,  1912.  The  fol- 
lowing appeared  on  November  22d  In  answer 
to  a  letter  demanding  a  retraction  written  by 
him  to  the  defendant  publishing  company: 

"An  Answer  to  Mr.  Qyrowski. 

"To  the  request  of  Mr.  Cyrowski  to  rectify  our 
editorial  published  Wednesday  referring  to  a 
certain  coup  employed  during  the  last  political 
campaign,  we  will  reply  with  a  question  to 
which  Mr.  Cyrowslu  as  an  intelligent  and  ed- 
ucated man  will  doubtless  find  an  impartial  an- 
swer. 

"What  would  you  do,  Mr.  Cyrowsiki,  in  a  case 
like  this:  Suppose  you  are  a  man  who  loves 
sincerely  his  native  land  and  the  faith  of  his 
forefathers,  and  you  know  that  a  German  is  the 
greatest  enemy  of  your  faith.  Suddenly  you  re- 
ceive evidence  black  and  white,  that  a  compatriot 
of  yours  in  whose  loyalty  to  tie  fatherland  and 
faith  of  his  forefathers  you  believed  implicitly — 
that  that  compatriot  declares  publicly  before  oth- 
ers that  he  is  a  German  and  a  Lutheran  and  as 
such  is  running  for  office.  What  would  you  do 
in  such  a  case,  Mr.  Cyrowski? 

"Would  you  not  revolt  against  such  a  compa- 
triot, especially  at  present,  when  the  Germans 
are  depriving  your  fathers  of  all  the  divine  and 
human  laws? 

"Would  you  not  grasp  your  pen  to  put  an  end 
to  such  a  practice  for  once  and  ever? 

"Doubtless  you  would  do  so,  because  in  such 
contingencies  the  memory  of  your  downtrodden 
fatherland  and  prosecuted  faith  and  the  care 
for  the  future  of  your  nation  would  be  dearer  to 
you  than  all  the  wordly  considerations,  dearer 
than  your  own  brother,  sister,  or  even  father. 

"Just  consider  yourself  in  this  position  for 
a  moment,  Mr.  Cyrowski,  take  into  your  hands 
this  year's  candidate's  ticket,  glance  at  the  name 
of  the  senatorial  candidate  from  the  Second  dis- 
trict on  the  Progressive  list  and    •    •    •    judge ! 

"If  you  will  render  an  unbiased  judgment,  if 
you  will  read  that  unfortunate  item  as  a  Pole 
and  a  Catholic  should  read  it,  then  you  will  feel 
a  sting  of  shame  for  the  imputed  deed,  and 
with  your  hand  on  your  heart  you  will  repeat 
thrice  over — Mea  culpa— mea  culpa— mea  maxi- 
ma culpa.  Through  my  fault,  through  my  fault, 
through  my  most  grievous  fault." 

On  the  23d  of  the  same  month  the  following 
article  appeared: 

"Poles  Are  Ko  Bandits. 

"Our  case  with  Mr.  Cyrowski,  whom  we  ac- 
cused of  having  declared  bi^msdt  a  German  and 
a  Lutheran  in  a  pamphlet  circulated  and  distrib- 
uted in  the  city,  took  an  unexpected  turn. 

"We  gained  a  new  enemy,  the  local  German 
paper,  instructed  by  Mr.  Cyrowski.  It  attacks 
the  Polish  Daily  for  the  truth  it  printed,  namely, 
that  tbe  German  Haketists  are  tbe  most  abomi- 


nable robbers  permitted  to  exist  on  the  sarface  of 
this  globe. 

"We  cite  the  German  article  verbatim,  and 
those  wishing  to  read  the  original  we  direct  to 
No.  16721  of  the  Abend  Post.  This  article  reads 
88  follows:    [Quoting  the  article.] 

"Thus  wrote  the  German  paper,  informed  by 
Cyrowski.  This  information,  however,  is  anoth- 
er slap  at  the  Polish  people,  which  Mr.  Cyrow- 
ski struck  throufrh  the  Germans,  who  always 
were,  and  ever  will  be,  enemies  of  the  Poles. 

"Mr.  Cyrowski  dares  to  say  that  he  feared 
bodily  harm,  or,  in  other  words,  of  being  beaten 
up.  That  is  such  a  slander  as  only  a  Pole  of  the 
size  and  caliber  of  Cyrowski  would  be  gnilty. 

"How  is  that  Mr.  Cyrowski?  So  yoa  deemed 
Poles  to  be  bandits,  barbarians,  ready  to  commit 
assaults  on  you?  How  would  you  dare  to  in-° 
suit  the  people?  How  couldfyou  dare  to  slander 
the  Poles  through  the  instrumentali^  of  tlie 
Germans? 

"Oh !  no,  Poles  act  differently  in  such  instanc- 
es. They  know  enough  not  to  extend  the  hand, 
and  to  pass  without  recognition  a  man  who  de- 
nies his  nationality  and  faith  bnt  they  don't 
know  how  to  commit  assaults  and  be  bandits. 

"You  are  convinced  of  that  in  your  own  life, 
Mr.  Cyrowski.  Do  you  not  remember  a  certain 
evening  when  you,  as  we  will  hereafter  write, 
preached  in  a  certain  Woodward  avenue  church, 
and  criticized  the  Poles  and  called  them  drunk- 
ards and  slaves?  No  hand  was  raised  against 
you  then,  and  none  demanded  satisfaction  for  the 
slander  of  the  Polish  honor.  Forgive  those  who 
are  of  weak  spirit  for  they  do  not  know  wBat 
they  are  doing  was  the  rule  used  by  the  Pole*. 
You  were  regarded  as  weak  in  spirit  and  fop- 
given  many  things,  but  to-day,  having  passed  the 
required  examination  of  maturity,  and  when  we 
are  convinced  that  you  are  so  poor  in  spirit  aa 
you  appeared  to  be,  you  have  to  answer  for  all 
these  slanders  of  the  Polish  name.  You  may  go 
to  William  of  Prussia  himself  and  ask  his  curses 
on  the  Polish  people  and  forewarn  ns  against 
our  Daily,  but  thereby  you  will  not  stop  ns  from 
fighting  all  those  Poles  who  swore  allegiance 
with  the  Germans  against  the  Polish  people. 

"We  also  told  the  Germans  that  our  article 
contained  an  indirect  attack  on  Lutherans.  As 
far  as  that  is  concerned,  you  and  your  Prussian 
friends  may  take  notice  that  our  Daily  always 
regarded  the  Prussians  as  robbers  of  the  lands 
of  our  fathers,  the  torturers  of  our  Wraesen 
children,  the  persecutors  of  our  rural  and  labor 
population,  the  intelligent  class  and  of  onr  cler- 
gy.   For  those  we  have  only  spit  in  ovr  mouths. 

"Of  course,  we  understand  very  well  that  the 
German  community  is  composed  of  decent  Sax- 
ons, Bavarians,  and  several  other  noble  groups 
and  individuals.  Our  remarks  don't  pertain  to 
them.  But  we  hate  the  Prussians  and  all  Polish 
renegades  whom  we  regard  as  their  equals." 

The  following  paragraph  from  a  pamphlet 
of  the  Civic  Uplift  League,  which  published 
a  list  of  the  candidates  for  the  various  public 
offlces,  was  tbe  foundation  of  the  publications 
and  was  relied  upon  for  the  defense  of  good 
faith,  the  only  defense  offered: 

"Progressive  County  Ticket.  State  Senator, 
Second  district.  6th,  7th,  0th  Wards  of  De- 
troit." 

"Aug.  Cyrowski.'  Res.  905  Russell  Street 
Lawyer,  905  Russell  St." 

"Married,  with  family,  owns  home.  Graduate 
of  Detroit  College  of  Law.  Age  35  years.  Ger- 
man Lutheran.  Highly  recommended  by  those 
who  know  him." 

The  plaintiff  denied  each  and  every  state- 
ment represented  as  coming  from  him  In  thd 
libelous  articles. 

Plaintur  recovered  a  verdict  upon  the  trial 
for  $10,000  damages  for  loss  of  business  or 
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professional  gains  as  an  attorney  and  $6<000 
foi  Injured  feelings.  Upon  a  n)otlon  for  a 
new  trial  the  amonnt  of  the  verdict  waa  re- 
duced to  ^,000  for  damages  for  loss  of  busi- 
ness, while  the  verdict  for  injured  feelings 
was  allowed  to  stand.  The  errors  assigned 
refer  to  the  admission  of  evidence,  the  court's 
charge  to  the  Jury,  and  the  refusal  to  grant 
a  new  trial. 

Argued  before  STONB,  O.  J.,  and  KtJHN, 
OSTRANDEB,  BIBD,  MOORB,  SIEERB, 
and  BROOKE,  JJ. 

Clarence  V.  Mllllgan,  of  Detroit,  for  ap- 
pellants. Monaghan  &  Monaghan,  of  Detroit 
(Frank  Murphy,  of  Detroit,  of  counsel),  for 
appellee. 

KUHN,  J.  (after  stating  the  facts  as  above). 
[1-31  The  first  assignment  of  error  relates  to 
the  testimony  given  by  Dr.  Sadowsky,  who 
testified  that  sleeplessness,  headaches,  and 
loss  of  weight  would  be  the  natural  results 
of  mental  anguish  suffered  by  the  plaintiff 
t)ecause  of  the  libels  published  against  him. 
This  testimony  was  offered  and  received  for 
the  purpose  of  proving  that  the  mental  an- 
guish was  real  and  had  expression.  That 
moital  anguish  and  suffering  is  a  proper  ele- 
ment of  damages  Is  not  disputed,  but  it  is 
urged  that  evidence  of  physical  pain  and  dis- 
ability is  too  remote  In  character  and  cannot 
be  considered  the  usual,  ordinary,  or  necesr 
sary  consequences  of  the  wrong.  While  it  is 
true  that  no  recovery  can  be  had  for  physical 
illness  or  ailment  claimed  to  be  a  result  of 
the  libel,  no  such  claim  of  damages  was  sub- 
mitted to  the  Jury,  and  we  cannot  see  any 
impropriety  in  admitting  the  testimony  to 
show  the  severity  of  the  mental  anguish 
which  was  a  proper  subject  of  damages.  It 
must  be  borne  in  mind  that  the  article  in 
question  was  clearly  libelous  per  se  and  that 
a  retraction  was  demanded.  In  place  of  a 
retraction  other  articles  were  published  sim- 
ilar In  tenor  to  the  first  A  plea  of  justifica- 
tion was  filed,  but  no  effort  to  Justify  it  was 
made  on  the  trial. 

[4]  The  next  assignment  of  error  relates  to 
the  admission  of  the  testimony  of  statements 
of  third  x>^sons  not  produced  as  witnesses 
relating  to  remarks  made  by  them,  their  con- 
duct, and  opinions  as  exhibited  and  express- 
ed by  them  concerning  the  plaintiff  after 
some  time  had  elapsed  from  the  publication 
of  the  alleged  libelous  attack.  It  is  claimed 
that  this  testimony  was  incompetent  on  the 
ground  that  it  was  hearsay.  The  declaration 
In  the  instant  case  alleges  the  following  as  to 
damages: 

"In  consequence  of  the  committini;  of  which 
•aid  grievances  by  the  defendants,  the  plaintiff 
has  not  only  been  peatly  injured  in  his  good 
name,  credit,  and  reputation  and  esteem,  and 
has  been  brought  into  public  scandal,  ridicule, 
and  disgrace,  has  been  and  is  shunned  by  many 
persons,  but  also,  by  means  of  which  the  said 
plaintiff  has  l>een  and  is  greatly  injured  in  liis 
said  practice  of  his  said  profession,  and  hag 
fallal  into  great  discredit,  disgrace,  dislike  and 


disrepute  amongst  his  clients  and  amongst  the 
Polish  people  residing  in  said  state  of  Kichigan 
and  elsewhere  generally  and  amongst  other  good 
and  worthy  citizens  of  the  state  of  Michigan 
with  whom  he  had  dealings  in  his  profession 
and  otherwiae,  as  aforesaid,  and  who  by  reason 
and  on  occasion  of  the  writing  and  publishing 
of  said  libel  have  altogether  refused  to  have  any 
further  dealings  with  him  In  his  profession  as 
aforesaid,  and  plaintiff  has  been  greatly  vexed 
and  harassed  and  injured  thereby,  and  has  lost 
and  been  deprived  of  great  gains  and  profits  in 
his  said  profession,  which  would  have  arisen  and 
accrued  to  him  had  not  the  said  defendants  com- 
posed and  published  and  caused  the  same  to  be 
composed  and  published  as  aforesaid  the  said 
false,  malicious,  defamatory,  and  injurious  libel 
of  and  concerning  said  plaintiff;  and . plaintiff, 
by  reason  of  said  false,  malidous,  defamatory, 
publication  as  aforesaid,  lost  his  said  position  of 
pre-eminence  amongst  the  Polish  people  of  said 
state  of  Michigan  and  his  said  representative 
capacity  thereof  and  his  said  choice  of  high  po- 
litical honors,  and  also  thereby  suffered  great 
mental  pain,  anguish,  and  mortification  and 
thereby  he  is  and  was  otherwise  greatly  in- 
jured." 

The  plaintiff  claimed  that  he  had  become 
a  leader  among  the  Polish  people,  and  that 
be  bad  established  himself  in  a  position  of 
trust  and  confidence  among  them,  and  as  a 
result  of  the  libelous  attack  bis  good  reputa- 
tion was  destroyed,  which  resulted  in  great 
pecuniary  damage  to  him  In  the  loss  of  busi- 
ness as  a  practicing  attorney.  This  element 
of  damage  is  particularly  set  forth  in  the 
declaration,  and  It  would  seem  proper  to 
show  the  fact  that  the  libelous  article  had 
been  read  by  proving  the  statements  and 
conduct  toward  him  of  persons  who  had  in 
all  probability  read  the  article.  A  similar 
question  arose  in  Park  v.  Detroit  Tree  Press, 
72  Mich.  560,  40  N.  W.  731,  1  L.  R.  A.  590,  16 
Am.  St  Rep.  544,  where  Mr.  Justice  Camp- 
bell, in  speaking  of  similar  testimony,  said: 

"Plaintiff  was  not  allowed  to  show  tliat  vari- 
ous other  persona  called  his  attention  to  the 
libelous  article.  We  can  see  no  reason  why  such 
facts  were  not  pertinent  The  mischief  of  a  li- 
bel consists  in  the  fact  that  it  is  actually  seen 
by  third  persons.  The  circulation  of  a  paper 
is  allowed  to  be  shown,  as  making  it  probable 
that  the  article  has  been  read  by  several  persons. 
Evidence  of  actual  knowledge  cannot  be  inferior 
to  presumption.  In  Steketce  v.  Kimm,  48  Mich. 
322,  12  N.  W.  177,  a  claim  was  made  that  there 
could  be  no  presumption  in  an  American  com- 
munity that  articles  in  Dutch  would  be  read  by 
any  one:  but  we  had  no  difficulty  in  finding 
that  Hollanders  could  and  might  do  so.  It 
would  certainly  have  been  proper  in  that  case 
to  show  that  Hollanders  actuidly  did  read  the 
libel,  and  there  was  convincing  proof  that  it 
affected  the  plaintiff's  business.  In  many,  if  not 
most,  cases,  actual  pecuniary  injury  to  business 
ccnld  not  be  shown  without  incidentally  or  di- 
rectly indicating  that  there  must  have  been  in- 
dividual readers." 

The  authorities  seem  also  to  agree  that 
the  rule  against  hearsay  Is  not  violated  by 
such  testimony  because  the  truth  of  the  re- 
marks is  not  at  issue,  but  the  point  in  con- 
troversy is  rather  the  uttering  of  the  libelous 
remarks.  See  Greenleaf  on  Evidence,  voU  1, 
S  100 ;  Jones  on  Evidence,  vol.  2,  p.  &18.  In 
the  case  of  McDuff  v.  Detroit  Journal,  84 
Mich.  5,  47  N.  W.  671,  22  Am.  St  Rep.  673, 
by  the  teatlmony  dhqtatod  an  attenqjtt  was 
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made  to  ebow  that  the  plaintiff  was  sUgbted 
by  certain  acquaintances.  It  was  Iield  that 
it  was  inadmissible  because  the  allegation 
in  the  declaration  as  to  damages  was  general, 
and  no  special  damages  were  alleged.  The 
declaration  in  this  case  alleges  special  dam- 
ages, and  the  testimony  In  question  was 
therefore  proper  in  support  thereof. 

[S]  Q%e  third  assignment  of  error  had  to 
do  with  testimony,  which  was  admitted,  of 
third  persons  who  advised  the  editor  of  the 
defendant  publishing  company  to  question 
the  plaintiff  about  the  truth  or  falsity  of  said 
alleged  libelous  article  before  publication. 
We  are  of  the  opinion  that  it  was  properly 
admitted  as  bearing  upon  the  good  faith  of 
the  defendants  and  as  showing  malice. 

[6,  7]  Another  assignment  of  error  relates 
to  the  admission  of  evidence  of  plaintiff's 
good  reputation  previous  to  the  publication 
complained  of.  In  this  state,  as  held  In 
Hitchcock  V.  Moore,  70  Mich.  112,  37  N.  W. 
914,  14  Am.  St.  Rep.  474,  the  rule  Is  that  the 
law  presumes  that  the  character  of  a  plain- 
tiff Is  good  until  attacked,  and  he  can  safely 
rest  upon  that  presumption,  but  nevertheless 
in  this  case  we  find  a  plea  of  justification 
filed  which  is  In  effect  putting  upon  the  rec- 
ord a  repetition  of  the  defamatory  charge 
and  Includes  a  deliberate  averment  of  Its 
truth.  No  attempt  was  made  on  the  trial  to 
justify  and  It  must  be  said  that  It  takes  it 
from  under  the  rule,  above  referred  to  as  the 
plea  clearly  put  his  reputation  in  Issue. 

[t]  Testimony  was  offered  and  admitted 
concerning  the  early  training  and  life  of  the 
plaintiff.  We  see  no  error  in  admitting  this 
testimony  as  It  was  helpful  to  the  jury  in  de>- 
termlnlng  what  the  injury  from  the  libelous 
declaration  was. 

[S,  10]  Complaint  Is  made  of  the  charge  of 
the  court  In  that  it  did  not  give  the  defoid- 
ants'  theory  of  the  case  and  did  not  give 
proper  instructions  as  to  the  liability  of 
defendant  Welzand  and  on  the  subject  of 
malice.  The  article  being  clearly  libelous 
per  se,  and  the  defense  being  justification  in 
which  the  defendants  admittedly  failed,  the 
trial  Judge  was  justified  in  submitting  to  the 
Jury  the  only  real  question  for  their  con- 
sideration, to  wit,  damages,  which  he  did 
in  a  clear  and  able  charge  which  outlined  the 
entire  situation  with  great  fairness.  Mr. 
Welzand  was  a  stockholder,  director,  and 
general  manager  of  the  publication.  It  ap- 
peared from  the  evidence  that  Zlellnski,  the 
editor,  told  Welzand  that  he  was  going  to 
write  about  the  plaintiff  after  he  had  re- 
ceived the  pamphlet  of  the  Civic  Uplift 
League,  and  that  the  writers  of  the  paper's 
editorials  were  under  his  authority  and  dis- 
cipline. Welzand  testified  that  after  reading 
the  article  he  called  Zielinski's  attention  to 
the  fact  that  they  might  get  into  trouble  over 
publishing  it,  but  did  nothing  to  prevent  him 
from  writing  further  on  the  subject,  and,  aft- 


er answering  plaintiff's  letter  demanding  a 
retraction,  made  no  effort  to  see  that  a  re- 
traction was  published.  His  connection  with 
the  corporation  was  such  that  the  court  was 
Justified  in  submitting  hla  liability  to  the 
Jury. 

[11]  Other  assignments  of  error,  not  be- 
ing specifically  mentioned,  have  been  examin- 
ed and  found  to  be  without  merit.  We  are 
satisfied  that  the  verdict  as  modified  by  the 
trial  judge  on  the  motion  for  a  new  trial  is 
not  excessive  under  the  proofs  In  this  case. 

It  not  afi^rmativcly  appearing  that  the  trial 
resulted  in  a  miscarriage  of  justice,  the  judg- 
ment is  affirmed. 


BARTH    et   al.    v.    OHRIS-nAN   PSYCHO- 
PATHIC HOSPITAL  ASS'N.    (No.  25.) 

(Supreme  Court  of  Michigan.     Jone  1,  1817.) 

1.  NinsANCE  i8=>3(8)— Public  Ntjisancb— In- 
sane ASTLUM. 

Maintaining  a  private  insane  asylum  In 
close  proximity  to  residences  of  plaintiffs,  which 
are  in  a  residential  section  of  city,  would  be  a 
nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  fS  20-22.] 

2.  NmsANCE    €s»l&— lirrENnED    NTrasANCi— 
Abatkmbnt. 

A  bill  will  lie  to  enjoin  one  who  has  con- 
tracted for  purchase  of  a  tract  of  land  adjoin- 
ing lots  used  and  occupied  for  residential  pur- 
poses in  a  residential  district  adjoining  a  dtj 
from  erecting  and  maintaining  a  private  in- 
sane asylum  thereon. 

[Ed.  Note.— For  other  cases,  aeo  Nuisance, 
Cent  Dig.  g  55.] 

Ostrander,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Kent  County, 
in  Chancery;    John  S.  McDonald,  Jndge. 

Bill  by  George  W.  Barth  and  others  against 
the  Christian  Psychopathic  Hospital  Associa- 
tion. Bill  dismissed,  and  plaintiffs  appeal. 
Beversed,  and  decree  entered  for  plaintiffs, 
with  costs. 

Argued  before  KUHN,  C;  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORB,  STEERE, 
BROOBCE,  and  FEMXJWS,  JJ, 

Horace  T.  Bamaby  and  Ganson  Taggart, 
both  of  Grand  Rapids,  for  appellants.  Leon- 
ard D.  Verdier,  of  Grand  Rapids,  for  ap- 
pellee. 

KUHN,  OL  X  The  amended  Mil  seeHa  to 
enjoin  the  defendant  from  erecting  and  main- 
taining a  private  insane  asylum  upon  prop- 
erty described  in  the  bill  and  which  Immedi- 
ately adjoins  the  dty  of  Grand  Rapids  and 
the  property  of  the  several  plaintiffs  her^n. 
The  bill  alleges  that  the  defendant  is  organ- 
ized under  the  laws  of  this  state  for  the  care 
of  imbeciles  and  insane  persons,  and  for  some 
time  past  has  been,  and  Is  now,  conducting 
such  an  institution  Mi  a  4(Nicre  farm  in  the 
township  of  Gaines,  Kent  county.  At  the 
time  of  filing  the  bill  It  had  recently  contract- 
ed to  purchase  a  tract  of  18  acres  of  land  hers 
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In  qnestton  and  Intended  to  erect  and  main- 
tain thereon  an  asylum  for  the  care,  custody, 
and  treatment  of  some  250  intbedles  and  In- 
sane patients.  It  was  made  to  appear  that 
the  plaintiffs  are  the  owners  and  occupiers  of 
the  property  adjoining  and  In  the  immediate 
vicinity  of  the  location  of  the  proposed  insane 
asylum;  that  they  purchased  their  lots  for 
residence  purposes,  and  now  occupy  their 
homes,  and  that  the  neighborhood  is  a  resi- 
dential district  which  has  no  other  presoit 
yalne  than  for  such  purposes.  It  is  alleged 
that  the  property  of  the  plaintiffs  would  be 
depreciated  by  the  establishment  and  main- 
tenance of  such  a  hospital  as  the  defendant 
intends  to  maintain  to  the  amount  of  at  least 
50  per  cent  of  the  present  value  of  the  proi>- 
erty. 

It  is  farther  dalmed  and  alleged  that  the 
establishment  of  such  an  institution  would 
make  living  in  the  vicinity  uncomfortable, 
unpleasant,  and  unsafe,  as  the  residents 
would  be  in  constant  fear  and  danger  of 
violence  from  escaping  inmates,  and  that  they 
would  be  in  constant  danger  and  fear  of  in- 
fection from  disease,  and  annoyed  and  incon- 
venienced by  the  sight  of  such  an  institution. 
Testimony  was  offered  to  prove  the  facts  al- 
leged, but  the  conrt,  being  of  the  opinion  that, 
even  if  these  facts  were  proven,  it  would  not 
(^ange  the  legal  situation,  refused  to  hear 
any  proofs,  and  denied  the  injunction  and 
dismissed  the  bill. 

[1]  It  seems  to  be  conceded  that  the  single 
question  here  involved  is  whether  the  es- 
tablishment and  maintenance  .of  an  Insane 
asylum  in  the  location  in  question  would 
constitute  a  nuisance  as  to  the  several  par- 
ties plaintiff  and  other  residents  of  the  im- 
mediate vicinity.  Counsel  concede  in  their 
brief  that  such  an  Institution  as  an  asylum 
or  hospital  is  not  a  nuisance  per  se,  but  it 
is  contended  by  the  counsel  for  plaintiffs 
that  it  may  be  a  nuisance  by  reason  of  Its 
location.  Hie  following  quotation  from  29 
Cyc.  1175,  states  the  rule  contended  for: 

"A  hospital  is  not  a  nuisance  per  se,  or  even 
prima  facie,  but  it  may  be  so  located  and  c<xi- 
ducted  as  to  be  a  nuisanoe  to  people  living  dose 
to  it" 

It  ts  argued  that  it  may  not  he  a  nuisance 
located  in  Gaines  township  where  it  is  now 
located,  but  by  being  brought  In  a  residential 
district  in  close  proximity  to  the  homes  of 
the  plaintiffs  it  would  become  and  be  a  nui- 
sance. Mr.  Joyce,  in  his  work  on  Nuisances 
(page  33),  makes  the  following  comment: 

"To  live  comfortably  is  the  chief  and  most  rea- 
sonable object  In  the  acquirement  of  property 
by  men,  so  that  any  material  interference  with 
one's  neighbor  in  the  coonfortable  enjoyment  of 
hta  is  a  wrong  which  should  be  redressed." 

It  is  said  that  the  allegatlcms  of  the  bill 
of  complaint  are  merely  speculative,  imagi- 
nary, or  apprehensive  of  a  threatened  evil, 
and  that  no  relief  should  be  granted,  and  that 
the  equity  court  should  not  restrain  the  erec- 
tion of  a  structure  because  it  may  in  its 
operation  become  a  nulsnnce,  relying  upon 
Slegel  T.  Wayne  Circuit  Judge,  155  Mich.  459, 


119  N.  W.  646.  The  suit  at  bar,  however,  is 
not  to  enjoin  the  erection  of  a  building,  but 
the  relief  sought  is  to  enjoin  the  defendant 
from  maintaining  an  Insane  asylum,  which 
is  the  avowed  purpose  of  defendant  In  our 
opinion,  a  clear  statement  of  the  rule  which 
should  govern  cases  of  tills  kind  is  stated 
by  Mr.  Justice  Hotter  in  McMonran  v.  Fitz- 
gerald, 106  Mich.  649.  64  N.  W.  569,  58  Am. 
St  Rep.  511: 

"Injunctions  restraining  the  use  of  property 
in  accordance  with  the  owner's  interests  should 
be  cautiously  granted.  As  a  rule,  the  owner 
may  make  such  use  of  his  premises  as  his  bnsi- 
ness  or  taste  may  dictate,  and  the  only  liaita- 
tion  upon  his  right  is  that  he  must  so  use  his 
property  as  not  to  cause  injury  to  the  property 
or  rights  of  those  owning  property  in  the  vi- 
cinity. There  should  not  be  a  technical  or  fanci- 
ful ioterpretatioo  of  this  rule.  It  must  always 
be  applied  in  the  light  of  the  circumstances; 
and  uses  of  property  which  might  be  improper 
in  one  locality  may  be  proper  in  another.  Thus 
a  slanghterliouse  might  be  protected  in  a  plaxse 
remote  from  residences  or  places  of  business, 
though  the  land  of  an  adjoining  proprietor 
should  not  be  free  from  noxious  odors  arising 
therefrom.  But  in  a  populous  district,  or  in 
case  that  the  adjoining  proprietor  should  choose 
to  erect  a  residence  upon  his  premises,  the  slaugh- 
terhouse would  be  or  might  become  a  nuisance. 
Smc^e  and  noise  which  are  common  in  cities 
would  be  intolerable  in  rural  or  suburban  dis- 
tricts, and,  as  such,  might  be  excluded  by  the 
law.  As  lor>f  as  the  smoke  and  tumult  are  con- 
fined to  portions  of  a  city  which  are  principal- 
ly devoted  to  such  business,  little  difficulty  aris- 
es, and,  though  theoretically  a  resident  of  such 
locality  may  have  the  same  rights  to  immunity 
from  discomfort,  usually  his  personal  interest  in 
the  increase  of  values  which  results  from  occu- 
pation for  business  purposes  satisfies  him.  But 
when  one  invades  a  suburban  district  with  an 
offensive  and  noisy  business,  which  from  its 
nature  is  injurious  to  those  having  homes  in  the 
vicinity,  merely  because  he  can  purchase  land 
cheap,  or  because  the  location  has  pecuUar  ad- 
vantages for  his  purpose,  he  takes  the  risk  of 
being  compelled  to  compensate  the  injured  neigh- 
bors, or  perhaps  desist  from  the  offensive  use 
of  the  property." 

This  is  not  of  that  class  of  cases  where 
the  plaintiffs  have  come  to  the  nuisance,  as 
where  they  have  established  their  homes  in 
the  vicinity  of  an  asylum  already  establish- 
ed. Asylums  are  generally  located,  and  prop- 
erly  so,  In  a  locality  removed  from  residences, 
and  If  people  thereafter  seek  the  vicinity  for 
residential  purposes,  they  do  so  with  a  full 
knowledge  of  the  nuisance  already  establish- 
ed. They  can  take  advantage  of  the  depre- 
dated value  of  the  property  and  thus  buy 
liome  property  at  less  prices  than  they  could 
elsewhere,  and  are  thus  flnnncially  compen- 
sated for  the  nuisance  which  they  are  thus 
called  upon  to  endure.  Having  sought  the 
location  with  a  full  knowledge  of  its  exist- 
ence and  having  gained  the  financial  advan- 
tage of  having  been  able  to  purchase  at  a  less 
price,  they  would  be  in  no  position  to  appeal 
to  the  conscience  of  a  court  of  equity  to  de- 
mand that  the  institution,  located  there  be- 
fore their  arrival,  be  abandoned.  Iliis  dis- 
tinction is  recognized  in  29  Cyc.  1163: 

"There  is  a  marked  distinction  to  be  observ- 
ed in  both  reason  and  equity  between  the  case 
of  a  business  well  established  which  has  become 
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a  naiaance  from  tlie  location  of  buildings  near 
it  and  that  of  a  new  erection  or  busineas  threat- 
ened in  such  vicinity,  and  it  requires  a  mudi 
clearer  case  to  justify  the  enjoining  of  a  busi- 
neas well  established  than  to  prevent  the  estab- 
lishment at  a  business  by  one  who  comes  in  to 
establish  it  for  the  first  time  and  is  met  at  the 
threshold  of  his  enterprise  by  the  remonstrance 
of  the  inhabitants." 

In  the  case  before  us  the  defendant  Is  m^t 
"at  the  threshold  of  his  enterprise  by  the 
remonstrance  of  the  inhabitants."  See,  also, 
Whlttemore  t.  Baxter  Laundry  Co.,  181 
Mich.  564,  148  N.  W.  437,  52  I*  B.  A,  (N.  S.) 
930,  Ann.  Cas.  1&16C,  818. 

[2]  In  our  opinion  it  wonld  be  folly  to  say 
that  they  would  not  be  entitled  to  any  relief 
until  the  asylum  has  been  established.  It 
must  be  conceded  that  the  establishment  of 
such  an  institution  In  close  proximity  to  the 
residences  of  the  plaintiffs,  which  are  in  a 
residential  section  of  the  dty,  would  destroy 
the  comfort,  the  well-being,  and  the  property 
rights  of  the  plaintiffs.  We  think  that  the 
plaintiffs  have  made  out,  upon  the  admitted 
facts,  a  case  of  intended  nuisance,  and  that 
the  defendant  should  be  enjoined  as  prayed 
for  In  the  amended  bill  from  erecting  and 
maintaining  an  asylum  at  the  location  in 
question. 

The  order  of  the  lower  court  will  be  re- 
versed, and  a  decree  here  entered  in  accord- 
ance with  this  oidnlon,  with  costs  to  the 
plaintiffs. 

STONB,  BIRD,  STE2]RE,  MOORB,  and 
BROOKE,  JJ.,  Concur  with  KUHN,  O.  J. 

OSTRANDER,  J.  I  favor  the  afflrmanoe 
of  the  decree. 


HARRINGTON  v.  SHELDON.   fNo,  100.) 
(Supreme  Court  of  Midiigan.     May  31,  1917.) 

1.  Landlobd  and  Tenant  «=»63(6)— Leasej— 

estoppbl. 
In  an  acti<»i  by  a  life  tenant's  administrator 
to  collect  rent  accruing  after  the  life  tenant's 
death,  defendant  tenant  may  introduce  a  deed 
restricting  decedent's  interest  in  the  property  to 
a  life  estate  to  show  that  the  life  tenant's  title 
had  expired. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  176.] 

8.  Landlobd  and  Tenant  «=>119(1)  —  Ldb 

Estates  9=325— Lease. 
A  life  tenant's  death  terminates  a  lease  of 
property  in  which  he  had  only  a  life  interest, 
and  his  lessee  becomes  a  tenant  by  sufferance  of 
the  reversioner. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenantj^  Cent  Dig.  §§428,  430,  431;    Life  Es- 


tates, 6ent.  Dig.  §'  47.] 

3.  Lira  Esttates  ®=>25— Lease. 

The  lessee  of  a  life  tenant  is  charged  with 
notice  of  his  landlord's  title,  especially  where 
it  is  a  matter  of  record. 

[Ed.  Note.— For  other  cases,  see  life  Estates, 
Cent.  Dig.  {  47.] 

4.  DisuissAi.  AND  Nonsuit  «s>58(1)— Motion 
— Sdfficiknct  of  Notice. 

Judicature  Act  (Pub.  AcU  1916,  No.  314,  c. 
14>   }  4,   providing  that  questions  theretofore 


raised  by  plea  or  demurrer  shall  be  raised  by 
motion  to  dismiss,  etc.,  does  not  authorize  dial- 
lenging  the  sufficiency  of  a  notice  under  the 
general  issue  by  a  motion,  since  such  question 
under  the  former  practice  could  not  be  raised 
by  demurrer  or  plea. 

[Ed.  Note. — For  other  cases,  see  Dismisiat  and 
Nonsuit,  Cent  Dig.  §§  134,  138.] 

Error  to  Circuit  Court,  Ingham  Coonty. 

Action  by  William  A.  Harrington,  aa  ad- 
ministrator, against  Charles  Sheldon.  Judg- 
ment for  defendant,  and  plaintifl  brings  er- 
ror.   Affirmed. 

Argned  before  KUHN,  G.  J.,  and  EKTONB, 
OSTRANDER,  BIRD,  MOORB,  STBERB, 
BROOKE,  and  FELLOWS,  JJ. 

William  A.  Harrington,  of  Gaylord,  in  pro. 
per.  Charles  Hayden,  of  Lansing  (Person, 
Thomas,  Shields  &  Silsbee,  of  Lansing,  of 
counsel),  for  appellee. 

STONB,  J.  This  action  was  brought  by 
the  plaintiff,  as  administrator  of  the  estate 
of  Milo  E.  Marsh,  deceased,  to  recover  of  de- 
fendant for  rents  claimed  to  be  Sue  to  said 
estate  for  the  use  of  certain  premises  by  de- 
fendant The  facts  are  not  in  dispute.  On 
January  22,  1909,  Milo  E.  Marsh,  widower, 
executed  and  delivered  to  Harry  L.  Bird  and 
Cora  M.  Bird,  husband  and  wife,  a  warranty 
deed  of  the  premises  in  question,  which  deed 
contained  the  following  provision: 

"Excepting  and  reserving  to  first  ijacty,  how- 
ever, a  life  estate  for  and  during  ms  own  life 
in  said  premises." 

This  deed  was  recorded  on  January  23, 
1909,  In  the  office  of  the  register  of  deeds  in 
the  proper  county.  On  the  24th  day  of  April, 
1912,  Milo  E.  Marsh  made  a  lease  of  the 
premises  to  E.  B.  Ramsay,  which  lease  was 
later  assigned,  with  proper  consents,  to  the 
defendant  This  lease  was  to  run  for  the 
term  of  one  year  from  and  after  the  20tb  day 
of  April,  1912,  with  the  privilege  of  five  years 
more.  The  privilege  was  exercised,  and  the 
defendant  was  in  possession  under  the  lease. 
Milo  E.  Marsh  died  intestate  on  February  6, 
1916.  On  the  date  of  his  death  the  rental 
had  been  paid  to,  and  including  February  20, 
1916. 

Upon  the  trial  the  said  deed  was  offered  by 
defendant  and  received  in  evidence,  over  the 
objection  and  exception  of  plaintiff  that  said 
deed  was  Incompetent  and  Irrelevant,  and 
that  defendant  was  estopped  from  showing 
and  asserting  title  in  any  other  person,  or 
himself,  and  that  he  was  estopped  from  de- 
nial of  bis  landlord's  title.  A  judgment  of 
no  cause  of  action  was  duly  entered  in  the 
case.  The  plaintifl  has  brought  the  case  here 
on  writ  of  error,  and  it  is  urged  by  the  as- 
signment of  error  that  the  court  erred  In  ad- 
mitting in  evidence  the  said  deed. 

The  claim  of  the  plaintiff  is  stated  in  his 
brief  as  follows: 

"That  a  tenant  may  not  dispute  the  title  of 
his  landlord  is  the  general  doctrine  held  by  all 
the  courts,  and  in  Michigan  quite  early  this  was 
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dedared  in  Byrne  v.  Beeaon,  1  Doug.  170.  and 
followed  in  later  cases:  Lee  t.  Payne,  4  Mich. 
106:  Byerson  v.  Eldred,  18  Mich.  12.  Bertram 
V.  Cook.  32  Mich.  518  and  44  Mich.  896  [6  N. 
W.  868],  and  lastly  reaffirmed  by  the  case  of 
Balch  V.  Eadford,  182  Mich.  2d2  [148  N.  W. 
707]." 

t1]  We  tblnk  that  tbe  deed  was  relevant 
and  lutLterial  to  show  that  the  title  of  Marsh, 
the  life  tenant,  had  been  extinguished.  The 
lU^  tenant  is  entitled  to  all  the  rents  accru- 
ing from  the  property  during  the  continuance 
of  his  estate.  Aa  tliis  court  said  in  Jenkln- 
oon  V.  Winana,  100  Mich.  634,  at  page  526,  67 
N.  W.  549,  550: 

"Though  tbe  tenant  cannot  show  that  the  les- 
sor had  no  title  to  tbe  premises  when  the  ten- 
ancy commenced,  be  may  show  that  the  lands 
have  been  sold  at  tax  rales,  and  the  landlord's 
title  thereby  extinguished.  The  estoppel  extends 
only  to  the  title  which  the  landlora  bad  at  the 
time  of  leasing.  If  that  title  has  been  extin- 
guished, it  may  be  shown ;  for  then  the  landlord 
has  no  right  to  the  possession." 

See  cases  there  cited.  See,  also,  Hartz  ▼. 
pUsendegen,  182  Mich.  129,  at  page  136,  148 
N.  W.  433 ;  Balch  v.  Radford,  supra ;  16  Oyc. 
622-62^1,  and  cases  cited. 

[2]  We  think  that  the  death  of  a  life  ten- 
ant terminates  the  lease  of  the  premises  ex- 
isting between  him  and  his  lessee,  and  that 
tbe  latter  becomes  a  tenant  by  sufferance  of 
the  owner  of  the  reversion.  Gutbmann  v. 
Vallery,  61  Neb.  824,  71  N.  W.  734,  66  Am.  St. 
Bep.  476;  Hoagland  v.  Crum,  113  111.  365,  65 
Am.  Rep.  424;  Wright  v.  Roberts,  22  Wis. 
165. 

[3]  The  lessee  of  a  tenant  for  life  Is  charg- 
ed with  notice  of  the  extent  of  his  landlord's 
title,  especially  where,  as  in  this  case,  such 
title  appears  of  record.  We  find  no  error  in 
the  ruling  of  the  court. 

[4]  Appellant,  by  another  assignment  of  er- 
ror, complains  because  the  court  refused  to 
pass  uxx)n  a  motion  alleging  the  Insuffldency 
in  law  of  the  notice  under  the  general  issue, 
and  claims  that  under  the  provisions  of  sec- 
tion 4,  c.  14,  of  the  Judicature  Act  (Pub.  Acts 
1915,  No.  314),  he  was  entitled  to  raise  the 
questions  by  motion.  It  is  a  sufficient  answer 
to  this  claim  to  say  that  under  the  former 
practice  questions  of  the  sufficiency  of  a  no- 
tice could  not  have  been  raised  by  plea  or 
demurrer. 

Finding  no  error  in  the  record,  the  judg 
ment  of  the  circuit  court  is  affirmed. 


2.   GAJMflSHMBNT     «=a84  — AlTIDAVIT  — MON- 
BESIDENT  GaBNISHEX  —  EFFECT  OF  DlSCLO- 

SnRE. 

Though  affidavit  for  ganiishment  did  not,  as 
It  should,  where  the  garnishee  lives  in  soother 
county,  disclose  such  fact,  that  reasons  appear 
of  record  for  directing  the  writ  to  the  sheriSf  of 
a  county  other  than  that  in  which  the  suit  is 
pending,  it  is  enough  to  sustain  the  judgment 
against  garnishee  that  he  njade  a  disclosure  and 
submitted  himself  to  tbe  court's  jurisdiction. 
8.  Appeai.  Awn  En  bob  «=5>688(1)  —  Bboobd — 

Questions  Pbesented. 
TTie  record  not  disclosing  that  garnishee  was 
a  resident  of  another  county,  it  cannot  be  urg- 
ed on  appeal  that  the  court  had  no  authority 
to  remiire  a  garnishee  of  another  county  to  pro- 
duce books  and  papers. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $$  2894,  2895.] 

4.  Gabnishmknt  ^=»178 — Affidavit  fob  De- 
fault. 
Though  the  garnishee  was  ordered  to  appear 
before  "the  circuit  judge  at  his  office,"  tbe  af- 
fidavit for  default  is  sufficient,  tliough  stating 
he  failed  to  appear  before  said  "court"  as  re- 
quired by  said  order. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  §j  329-334.] 

&  Gabnishmbnt  «s=9l78  —  Defauit  and  Ab- 
SE881IBN  T— Notice, 
There  being  no  appearance  of  garnishee  in 
the  proceeding  following  his  disclosure,  notice 
need  not  be  given  him  of  default  for  failure  to 
appear  for  examination,  or  assessment  of  dam- 


NIOHOL  T.  NEVERS  et  al.    <No.  136.) 

(Supreme  Court  of  Michigan.     May  31,  1917.) 

1.  QABNWEUEirr  <g=»77— JxnaswoTiON— Kem- 
dsncb  of  Gabnishee. 

_  A  circuit  court  is  not  deprived  of  jurisdic- 
tion of  garnishment  proceedings  because  tbe  gar- 
nishee lives  in  another  county;  Comp.  Laws,  § 
ip66ft  providing  for  direction  of  the  writ  to  the 
sheriff  of  the  other  county. 

« t^-^"H-T5)Pr  0*^*'  *="«.  see  Garnishment, 
Cent  Dig.  $  143.) 


r^  ^^'^"^^rFj^  S^*^'  ctiaea,  see  Garnishment, 
Cent.  Dig.  §§  329-334.] 

6.  Qabnishment    ®=s>187— Default^Settino 
AsTDB  JtJDOMENT— Affidavit  of  Mebits. 

The  default  judgment  against  a  garnishee 
being  good,  motion  to  set  it  aside,  treated  as  one 
for  new  trial,  or  in  arrest  of  judgment,  should 
be  accompanied  by  affidavit  of  merits. 

/I  ^^■^^^''^rF"!  S"'^'^  cases,  see  Garnishment, 
Cent.  Dig.  §1  859-364.) 

7.  Gabnishuent    <S=>187— Default— Settino 
Aside  Jxtdgment— Dibcbbtion. 

Motion  to  set  aside  a  good  default  judgment 
against  a  garnishee,  treated  as  one  for  new  trial, 
or  in  arrest  of  judgment,  is  addressed  to  tbe  trial 
court's  sound  judicial  discretion. 

[Ed.  Note.— For  other  cases,  see  Gamiahment. 
Cent.  Dig.  Si  35fr-864.]  ^ 

Error  to  Circuit  Court,  Ionia  County; 
Frank  <D.  M.  Davis.  Judge. 

Garnishment  proceedings  against  the  Stiles 
Brothers  Company  In  action  by  John  Nlchol, 
receiver  of  the  Citizens'  Mutual  Pire  Insur- 
ance Company,  of  Jackson,  Mich.,  against 
Wilbur  Nevers.  Judgment  against  garnishee, 
and  it  brings  error.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FELLOWS,  JJ. 

Alfred  R.  Locke,  of  Ionia,  for  appelant 
R.  A.  Colwell  and  John  Nlchol,  both  of  Ionia, 
for  appellee. 

OSTRANDER,  J.  What  Is  Involved  Is  the 
validity  of  a  judgment  rendered  against  the 
garnishee  defendant.  Stiles  Bros.  Company, 
upon  Its  default,  February  26,  1916,  for 
$40.53  and  costs.  The  circuit  court  refused, 
upon  motion  of  the  garnishee,  to  set  the  Jndg- 
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ment  aside.  Whether  the  judgment  is  a  good 
one  must  be  answered  by  the  record.  As  ap- 
pears by  the  record,  John  Nicbol,  as  receiver, 
etc.,  recovered  a  judgment  against  defendant 
Wilbur  Nevers  in  the  circuit  court  for  the 
county  of  Ionia,  on  April  12,  1913,  for  the 
sum  of  $13.42  damages  and  for  costs,  later 
taxed  at  the  sum  of  $22.10.  It  was  a  default 
judgment,  defendant  having  been  personally 
served  with  process,  but  not  having  appeared 
or  pleaded.  On  August  0, 1915,  the  said  John 
Nlchol  made  an  affidavit  for  a  writ  of  garn- 
ishment, which  affidavit  he  filed  August  14, 
1916,  and  In  which  he  sets  up  the  fact  of  the 
judgment ;  that  it  is  unpaid  ;  and  that  Stiles 
Bros.  CJompany,  a  corporation,  "located  in  the 
state  of  Michigan,"  has  property,  etc.,  belong- 
ing to  the  principal  defendant  and  is  indebted 
to  said  principal  defendant  In  this  affidavit, 
the  home  or  principal  office,  or  place  of  busi- 
ness, of  Stiles  Bros.  Company,  is  not  stated. 
Whether  It  is  a  domestic  or  foreign  corpora- 
tlrni  is  not  stated.  Apparently,  this  affidavit 
secured  the  issuance  on  Augrust  16, 1915,  of  a 
writ  of  gamlshmept  out  of  the  circuit  oourt 
for  Ionia  county,  directed  to  the  sheriff  of 
Kent  county,  commanding  him  to  warn  and 
summon  Stiles  Bros.  Company  to  appear  and 
make  disclosure  on  August  31,  1915,  touch- 
ing the  liability  of  said  Stiles  Bros.  Company 
as  garnishee  of  said  Wilbur  Nevers,  etc.  The 
writ  is  not  found  In  the  printed  record,  but 
is  printed  as  Elxhibit  A  in  the  brief  for  appel- 
lee. It  Is  assumed,  because  it  Is  not  ques- 
tioned, tlmt  the  record  is  In  this  respect  in- 
firm and  that  It  may  be  treated  as  thus  sup- 
plied. How  and  when  this  writ  was  served 
Is  not  disclosed.  However,  the  president  of 
Stiles  Bros.  Company,  or  some  one  so  describ- 
ing himself,  made  and  verified  a  written  dis- 
closure and  filed  It  September  13,  1915,  in 
which  an  Indebtedness  of  said  company  to 
the  principal  defendant,  in  the  sum  of  $7.50, 
on  August  23,  1915,  was  admitted.  In  the 
same  style,  an  amended  disclosure  was  filed 
September  22,  1915,  In  whldi  any  UabUlty 
or  Indebtedness  Is  denied  and  In  which  it  is 
stated  that  Nevers  was  Indebted  to  the  garn- 
ishee defendant  <m  August  23,  1915,  "at  the 
time  whoi  the  writ  of  garnishment  In  said 
cause  was  served.  •  •  * "  Plaintiff  de- 
manded an  examination  of  Stiles  Bros.  Com- 
pany before  the  circuit  judge  of  said  circuit 
court  for  Ionia  county  on  September  13, 1915, 
at  1  o'clock  in  the  afternoon,  and  served 
Stiles  Bros.  Company  with  notice  of  the  de- 
mand by  delivery  to  the  president  of  the  com- 
pany In  the  county  of  Kent  on  September  8, 
1915. 

Nothing  further  appears  until  in  Novem- 
ber, 1915,  when  an  affidavit  was  filed  t?y  the 
attorney  for  plaintiff,  setting  up  that  on  Oc- 
tober 19,  1915,  the  affidavit  of  the  said  plain- 
tiff was  filed  in  the  cause,  and  an  order  of 
court  made  requiring  the  garnishee  defend- 
ant to  appear  before  said  court  on  October  30, 
1915,  and  to  submit  to  an  examination  and  to 
prodtice  books  and  papers,  and  that,  lit  serv- 


ing notice  of  socb  affidavit  and  order,  by  a 
clerical  error  the  day  for  appearance  was 
made  to  read  October  20th  instead  of  October 
80th.  The  affidavit  asks  for  an  order  requlp- 
Ing  the  garnishee  defendant  to  appear  "be- 
fore said  court"  at  a  time  to  be  fixed  In  the 
order  by  the  court  The  circuit  judge  there- 
upon made  an  order  dated  November  11, 1915. 
that  the  garnishee  defendant  appear  "before 
me  at  my  office  in  the  city  of  Ionia,  •  •  •  " 
on  November  .30, 1915,  at  10  o'dock  a.  m.,  etc. 
This  order  was  served  at  Grand  Rapids  No- 
vember 19,  1915,  upon  the  secretary  of  Stiles 
Bros.  Company.  An  affidavit  of  the  attorney 
for  plaintiff,  made  December  29, 1916,  sets  up 
the  failure  of  the  garnishee  to  appear  "before 
said  court  at  his  office"  on  November  30, 1915, 
and  to  produce  books  there.  Then  on  motion 
of  plaintiff,  default  of  the  garnishee  for  not 
appearing  and  submitting  to  examination 
was  entered,  and  on  February  26,  1916,  judg- 
ment was  rendered  for  plaintiff  against  the 
garnishee  defendant  for  $40.53,  besides  coet^ 
to  be  taxed. 

I  have  thus  stated  what,  according  to  the 
printed  record  before  the  court,  Is  the  record 
of  the  judgment  sought  to  be  set  aside.  The 
printed  record  does  not  contain  other  matter 
which  was  brought  to  the  attention  of  the 
trial  court  upon  the  motion  to  set  aside 
the  judgment  against  the  garnishee  def«id- 
ant.  It  was  shown,  for  example,  that,  after 
securing  the  judgment  against  the  principal 
defendant,  the  plaintiff,  before  bringing  the 
action  In  garnishment,  sold  the  assets  of  the 
defunct  corporation  renailnlng  uncollected 
and  by  order  of  the  court  transferred  them 
and  was  discharged  as  receiver.  So,  also,  It 
was  shown  by  affidavits  that  counsel  repre- 
senting counsel  for  the  garnishee  defendant 
learned  that  the  circuit  judge  was  absent 
from  Ionia  on  November  30, 1915,  and  was  in 
the  dty  of  Detroit,  and  advised  the  garnishee 
that  It  would  be  useless  for  the  garnishee  to 
go  to  Ionia  or  to  send  any  of  its  officers  there. 
The  certificate  of  the  circuit  judge  to  the  so- 
called  bUl  of  exceptions  contahis  the  follow- 
ing matter,  the  meaning  and  effect  of  which 
I  do  not  understand : 

"I  hereby  fm-ther  certify  that,  at  the  time  of 
the  argument  of  the  motion  to  set  aside  said 
judgment,  I  said  I  thought,  as  I  remembered,  I 
was  in  Detroit  holding  court,  and  said  circuit 
judge  hereby  returns  that  he,  the  said  circuit 
judge,  said  at  that  time  he  was  absent  from  the 
city  of  Ionia  on  the  30th  day  of  November,  A.  D. 
1915,  and  was  holding  court  in  the  city  of  De- 
troit, and  there  was  no  other  circuit  judge  pres- 
ent at  the  city  of  Ionia  or  holding  court  thereat 
on  the  said  30th  day  of  November,  1915." 

[1-9]  Coming  to  reasons,  based  upon  the 
record  of  the  judgment,  urged  against  Ita 
validity,  it  Is  said  the  court  had  no  juris- 
diction because  the  garnishee  defendant  was 
a  resident  of  Kent  county.  This  fact  does 
not  appear  to,  the  record  of  the  judgment, 
and,  if  It  did,  would  not  deprive  the  circuit 
court  for  the  cotmty  of  Ionia  of  jurisdiction 
In  the  garnishment  proceeding.  3  Oomp. 
Laws,  I  10636;    2  Howell's,  |  18472.     It  is 
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said  no  authority  appeats  for  Issuing  the 
writ  to  the  sheriff  ot  Keat  county,  aqd  un- 
doubtedly the  affldBTlt  for  the  writ  of  gar- 
nishment should  specify  when  a  garnishee 
defendant  resides  In  another  county,  or  Is  a 
foreign  oorporatloB.  Orem's  Prac.  (3d  Ed.) 
I  1454.  Otherwise,  no  reason  woidd  appear, 
of  record,  for  directing  the  writ  to  the  sheriff 
of  a  county  other  than  the  one  In  which  the 
suit  Is  pending.  But  the  gamleOiee  defend- 
ant respected  the  writ  and  made  a  disclosure, 
submitting  Itself,  If  an  act  of  submission  was 
necessary,  to  the  Jurisdiction  of  the  court 
It  is  said  that  the  court  had  no  authority 
to  require  a  Kent  county  resident  to  appear 
and  produce  books  and  papers  In  Ionia  coun- 
ty. I  have  pointed  out  that  the  record  of  the 
Judgment  does  not  disclose  that  the  garnishee 
defendant  was  a  resident  of  Kent  county. 

[4]  The  aflldaTlt  of  default  states  that  the 
garnishee  defendant  failed  to  appear  "before 
said  court  or  iwoduce  its  books,  or  submit 
to  an  examination,  as  required  by  the  order 
of  said  court."  It  is  urged  that,  because 
the  garnishee  was  ordered  to  appear  before 
the  circuit  Judge  at  his  office,  the  affidavit 
does  not  make  out  a  default.  This  Is,  I 
thlnlE,  too  technical  an  objection,  although 
advanced  in  a  proceeding  which  la  a  harsh 
one  and  in  whl(A  Jurisdiction  Is  retained 
by  rather  strict  observance  of  procedure. 
The  order  for  appearance  had  been  duly 
served  and  speaks  for  Itself.  The  affidavit 
refers  to  the  parUcular  order  and  Its  non- 
obaervance. 

[S]  Finally,  it  is  urged  that  no  notice  was 
given  of  the  default  or  of  the  assessment  of 
damages.  The  theory  of  the  objection  Is 
that  a  party  who  has  appeared  In  an  action 
Is  entitled  to  notice  of  aU  subsequent  pro- 
ceedings, and.  In  this  case,  filing  of  the  dis- 
closure constituted  an  appearance.  The 
objection  Is  not  good.  There  was  no  appear- 
ance of  the  garnishee  defendant  in  the  pro- 
ceeding which  followed  the  filing  of  the  dis- 
closure. That  proceeding  Is  most  like  the 
one  Instituted  by  the  Issuing  and  service 
of  the  second  summons  In  Justice's  court.  It 
Is  time  that  a  disclosure  by  a  garnishee  de- 
fendant, answers  to  Interrogatories,  and  testi- 
mony given  on  personal  examination,  may 
each  of  them  be,  and  each  of  them  Is,  treated 
as  a  plea,  and  the  affidavit  for  the  writ  Is 
treated  as  a  declaration.  But,  when  the 
garnishee  has  been  defaulted  for  want  of 
answers  to  interrogatories  or  failure  to  ap- 
pear for  examination,  It  has  been  the  prac- 
tice to  enter  Judgment  on  motion.  Stevens' 
Midi.  Prac.  110,  111. 

[6, 7]  An  application  was  made  to  this 
court  for  an  order  requiring  the  circuit  court 
to  grant  the  motion  to  set  aside  this  Judg- 
ment, and  the  order  was  refused  because 
mandamus  was  not  the  proper  remedy.  The 
Judgment  existed,  good  or  b^d,  and  Its  valid- 
ity could  be  determined  on  appeal  by  an  ex- 


amination of  the  record.  It  Is  now  urged, 
however;  as  ground  of  «rror,  that  the  cir- 
cuit court  refused  to  grant  the  motion.  1 
have  reached  the  inclusion  that  the  Judg- 
ment, upon  the  record  thereof,  is  a  good  one 
and  cannot  be  reversed.  Treating  the  mo- 
tion to  set  It  aside  as  one  for  a  new  trial, 
or  in  arrest  of  judgment,  it  was  not  accom- 
panied by  an  affidavit  of  merits  and,  if  it 
was,  is  addressed  to  the  sound  judicial  dis- 
cretion of  the  trial  court 
The  Judgment  Is  affirmed. 


PAUL  T.  DB  CABBIEL     (No.  04.) 
(Supreme  Court  of  Michigan.     May  31,  1917.) 

1.  Appeal  and  'EniRO's,  <3=3l(U7(3)— Habiiless 
Kbbos — RuuNQ  ON  Evidence. 

Striking  oat  plaintiff's  testimonj  on  redirect 

examination   to  a  fact  not  in  dispute  and  to 

which  he  had  previously  testified  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

En-or,  Cent.  Dig.  g  4149.] 

2.  Tbiai.  «=»114  — Abgumsnt  oir  Counsel  — 
Statement  ot  Fact. 

Statement  by  counsel  in  argument  of  an  un- 
dispoted  fact  is  not  objectionable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Kg.  is  27^-278,  296.] 

8.  Trial   ®=>201  —  iNErrBOonoNa  —  Comment 

ON  Testimony. 
Statements  in  instructions  of  testimony  of 
disagreeing   witnesses  with  cautionary   advice, 
not  calculated  to  exalt  the  contention  of  either 
party,  is  not  objectionable.. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  472,  47S.] 

Error  to  Carcult  Court,  Wayne  County; 
Henry  A.  Mandell,  Judge. 

Action  by  Jcdm  P.  Paul  against  Annie 
De  Carrie.  Judgment  for  deiSendant,  and 
plaintiff  brings  error.    Affirmed. 

In  Justice's  court  plaintiff,  filed  a  written 
declaration,  averring: 

That  he  was  owner  of  certain  premises  and 
rented  the  same  to  defendant  and  one  Oliver 
De  Carrie  by  the  montli,  "and  they  remnined 
there  for  a  time."  "Tliat  defendant  became  the 
tenant  of  said  premises,  and  promised  to  keep  the 
same  in  good  repair,  and  that  she, 'the  said  An- 
nie De  Carrie,  and  the  said  Oliver  De  Carrie, 
being  tenants  thereof  by  the  month.  That  upon 
a  certain  day,  to  wit  May  I,  1916,  the  defend- 
ant who  daimed  to  own  all  the  furnitnre  in 
the  sold  building,  came  to  plaintiff,  and  proposed 
to  liim  to  allow  her  (defendant)  to  sell  the  furtti- 
tore  in  the  said  building  No.  108  Mcmtcalm 
Street  East  to  a  Mrs.  Gallagher,  she  (defend- 
ant), Annie  Hi  De  Carrie,  then  and  there  offer- 
ing plaintiff,  if  he  would  consent  to  said  trana- 
fer,  and  accept  the  said  Gallaghers  as  teiumts, 
and  consent  to  said  transfer  of  possession  to  pay 
him,  said  plaintiff,  the  sum  of  $200  for  Uie 
transfer  of  said  holding,  so  that  defendant  could 
sell  her  property  in  said  house  as  a  going  con- 
cern, as  a  rooming  house,  also  to  comijensate 
plaintiff  for  certain  property  connected  with  the 
said  rooming  house^  to  wit,  tlie  spindles  of  the 
stairways,  and  the  lamps,  in  front  of  building, 
and  tor  general  dilapidation  above  reasonable 
wear  and  tear.    •    •    • 

"And  plaintiff  avers  that  he,  being  tendered 
such  an  offer  by  the  defendant  accepted  the 
same,  and  agreed  to,  and  did,  consent  to  the 
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transfer  of  buc6  tenants,  whereby  he  avers  that 
defendant  made  large  ^ins  in  her  own  property, 
and  that  he  (plaintifiO  became  entitled  to  claim 
of  and  from  the  defendant  the  full  sum  of  $200 
for  and  in  consideration  of  his  consenting  to 
said  transfer  or  exchange  of  tenants,  and  for, 
and  in  fall,  to  the  injuries  of  his  property,  and 
its  loss  of  rei^utation,  purposely  caused  by  de- 
fendant to  said  building." 

In  the  circuit  court,  when  plaintiff  rested 
bis  case,  be  had  offered  testimony  tending  to 
prove  that  he  owned  the  particular  premises ; 
that  he  rented  them  when  they  were  new  to 
Mr.  De  Carrie,  defendant's  husband,  from 
month  to  month ;  that  the  building  bad  been 
erected  five  or  tdx  years,  during  all  of  which 
time,  with  the  exception  of  a  few  months,  the 
De  Carries  had  occupied  it,  paying  rent 
therefor;  that  ^defendant,  in  the  month  o£ 
May,  1915,  applied  to  him,  stating  that  she 
bad  a  party  who  wanted  to  buy  her  out  and 
as  to  what  was  said  and  done  he  personally 
testified,  upon  direct  examination,  as  follows: 

"I  told  her  then  that  it  was  all  right  to  make 
the  change,  and  we  got  talking,  and  I  said, 
'Mrs.  De  Carrie,'  I  said,  'that  bouse  is  in  pretty 
bad  shape  there  now,  and,  when  yon  got  it,  it 
was  a  brand  new  house,  and  it  will  cost  me  be- 
tween $300  and  $400  to  fix  it  up,'  and  I  said, 
'You  ought  to  be  able  to  give  me  something  oQt 
of  it  to  help  pay  the  expenses  of  repairing  the 
house.'  And  she  said  she  was  to  get  $1,100,  and 
I  told  her,  'I  think  $200  would  be  a  fair  profit,' 
and  we  agreed  upon  it  And  she  told  me  that 
she  would  pay  me  the  next  day.  And  the  next 
daj  came,  and  she  telephoned  my  daughter  and 
said  she  was  called  out  of  the  city,  and  in  a 
few  days  she  would  be  back.  I  never  got  the 
money,  neither  did  I  see  her  the  next  day.  I 
never  got  any  part  of  it  She  never  come  to 
se«  me,  nor  make  any  explanation  to  me  after- 
ward about  the  money.  I  think  this  talk  took 
place  in  May.  (J-  -^  &  matter  of  fact,  how 
long  did  she  remain  in  the  house  after  she  agreed 
to  give  you  the  money?  A.  I  think  about  a 
week.  Q.  And  she  put  in  her  place  who?  A.  A 
lady  by  the  name  of  Mrs.  Gallagher.  Q.  Was 
that  the  person  she  was  talking  about  at  that 
time  to  you?  A.  Yes.  Q.  During  the  time  that 
she  was  having  this  conversation  with  you,  who 
else  was  in  the  room  with  you,  if  any  one?  A. 
My  daughter,  Nettie.  I  have  two.  There  was 
none  of  the  rest  of  the  family  in  the  bouse  at  the 
time  that  I  know  of." 

On  cross-examination  he  said: 

"Q.  You  had  a  conversation  in  which  she 
agreed  to  iray  you  $200.  is  that  what  vou  tes- 
tified? A.  Yes,  sir;  she  agreed.  Q.  What  was 
the  $200  for?  A.  She  agreed  to  give  me  $200 
the  next  day.  Q.  Was  not  that  $200  what  they 
call  a  bonus.  A.  No,  nothing  said  abont  a 
bonus  at  that  time.  Q.  Didn't  you  testify '  in 
the  lower  court  that  this  $200  was  a  bonus?  A. 
Mo.  Q.  Are  you  positive  about  that?  A.  Yes, 
sir;  that  I  know.  Q.  Wasn't  the  question  a^- 
ed  you,  if  you  did  not  consider  that  a  bonus, 
and  you  said,  'yes'?  A.  No,  you  tried  to  make 
it  appear  that  way,  and  I  said  it  was  not  a 
bonus.  Q.  Have  you  anything  in  writing  for 
this  $200  that  you  say  she  promise^?  A.  No. 
I  took  her  word  for  it.  •  •  •  Q.  What  was 
the  $200  for?  A.  Part  pay  for  the  decorationa 
and  repairini;  the  building.  Q.  Did  you  have  any 
agreement  with  the  De  Carries,  either  with  Mr. 
or  Mrs.  De  Carrie,  about  decorating  or  repair- 
ing? A.  I  did  with  De  Carrie  when  he  first  en- 
tered the  house.  ♦  ♦  •  Q.  When  De  Carrie 
occupied  this  bouse,  as  far  as  the  repairs  on 
the  interior  thev  were  to  make,  thev  Ai  make 
practically  all  toe  renairs?  A.  Partly.  I  made 
some  repairs,  on  ana  «S.    Mr.  De  Carxia  was 


my  tenant  Q.  This  suit  was  brought  against 
Mra.  De  Carrie?  A.  Yes,  sir;  she  owned  the 
furniture  and  Mr.  De  Carrie  owned  the  tenancy 
of  the  house.  Q.  You  did  not  know  that?  A. 
Mrs.  De  Carrie  told  me  this,  and  Mr.  De  Carrie 
told  me  the  other.  Q.  Mr.  De  Carrie  was  the 
one  who  rented  the  house  from  you?  A.  In  the 
first  place,  yes." 

On  redirect  examination  he  said: 
"Q.  When  she  came  and  told  you  about  selling 
out  was  it  a  simple  transfer  of  the  tenant,  or 
a  transfer  of  her  furniture?  A.  A  transfer  of 
the  tenancy.  I  had  nothing  to  do  with  her  fur- 
niture and  I  told  her  she  could  sell  out  the  fur- 
niture or  move  it  out,  if  she  wanted.  I  had 
another  party  who  wanted  the  house,  and  she 
told  me  if  she  had  to  take  the  furniture  out  she 
would  loee  it  all,  because  her  furniture  was  so 
bad,  and  she  agreed  to  give  $200,  and  ctymo 
.down  the  next  day.  •  •  •  Q.  Will  you  state 
whether  or  not  the  bouse  was  injured,  or  was  in 
a  good  condition,  when  Mrs.  De  Carrie  turned  it 
over?  A.  It  was  brand  new  when  the  De  Car- 
ries got  it  Q.  How  was  it  when  the  De  Car- 
ries got  out  of  it?  A.  The  house  was  in  aa 
awful  bad  condition." 

Plaintiff's  daughter  testified  with  reference 
to  the  alleged  arrangement: 

"Q.  What  took  place,  if  you  know,  between 
your  father  and  Mrs.  De  Carrie,  in  the  dining 
room?  A.  Mrs.  De  Carrie  came  out  and  said 
she  had  a  tenant  in  the  other  room,  and  wanted 
to  see  my  father.  She  had  a  tenant  that  would 
take  her  furniture  if  father  would  accept  her  as 
a  tenant,  and  she  hoped  that  he  would  not  stand 
in  the  way  of  her  selling  the  furniture  to  the 
tenant;  that  she  had  to  get  out  of  the  house. 
And  my  father  said  the  house  was  in  pretty  bad 
condition,  and  'it  will  cost  me  quite  a  bit  to  put 
it  in  shape  again  for  the  tenant,'  and  he  said,  'I 
have  several  that  want  the  house.'  Q.  Did  she 
say  anything  about  what  the  price  was  to  be? 
A.  Yes,  sir.  She  said,  'I  will  give  you  $200  if 
you  will  accept  the  tenant'  Q.  What  was  said 
bv  her,  if  anything,  what  she  was  to  sell  the 
place  foi^-her  fruniture?  A.  For  about  $1,100. 
Q.  What  did  your  father  say  when  she  made  the 
proposition?  A.  He  said,  'All  right,  all  right, 
he  would  accept  her  proposition.'  And  with 
that  Mrs.  I>e  Carrie  said  she  weuld  send  the 
money  the  next  morning.  Q.  After  she  got  your 
father's  consent,  what  was  done,  if  anything 
more?  A.  They  went  into  the  room  and  met 
Mrs.  Gallagher.  Into  the  sitting  room.  It  was 
not  the  adjoining  room,  but  two  rooms  apart 
Q.  Did  you  go  along  with  them  into  the  sitting 
room,  or  did  you  stay  back?  A.  I  went  as  far 
as  the  door  with  my  rather,  and  he  was  introduc- 
eil  to  Mrs.  Gallagher,  as  the  lady  that  wanted 
the  house,  and  1  went  out  to  the  dining  room 
again.  Q.  Did  your  father  accept  her  as  a 
tenant  there?    A.  Yes,  sir." 

On  cross-examination  she  said: 

"Q.  What  was  the  $200  for?  A.  That  was 
for  allowing  Mrs.  De  Carrie  to  sell  out  to  this 
party.  Q.  To  sell  out  to  Mrs.  Gallagher?  A. 
Yes,  air.  Q.  You  know  your  father  did  not  give 
Mrs.  De  Carrie  a  lease?  A.  No,  sir.  Q.  You 
know  that  $200  was  what  was  ordinarily  called 
a  bonus?  A.  No,  sir.  Q.  Tell  what  was  said? 
A.  Mrs.  De  Carrie  asked  my  father  if  he  would 
allow  her  to  sell  her  furniture  and  accept  this 
tenant,  this  party  that  she  brought  as  a  tenant 
to  buy  her  out  Q_.  What  did  he  say?  A.  He 
said  the  house  was  in  such  a  bad  condition ;  that 
he  had  other  parties  that  would  give  a  good 
deal  more  rent  for  the  house,  and  he  would  have 
to  fix  it  up,  the  place  was  in  such  a  bad  condi- 
tion. And  Mrs.  De  Carrie  said  she  would  give 
him  $200.  Q.  For  what?  A.  If  he  would  ac- 
cept this  par^  as  a  tenant  and  allow  her  to 
get  rid  of  the  furniture,  which  would  be  a  heav^, 
loss  to  her,  if  she  had  to  move  it  out  and  put  it 
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in  storage.  Q.  What  did  Mrs.  De  Carrie  say? 
A.  She  said  u«  -woold  be  over  the  next  morning 
and  bring  the  $200.  Q.  Nothing  put  in  writing 
at  that  cfme?    A.  Mo»  sir." 

A  son  of  plaintiff  testified,  in  substance, 
that  nothing  was  sp^it  by  plaintiff  to  pnt  the 
house  in  repair  for  Mrs.  Gallagher,  Irat-he 
said  It  would  have  cost  aboat  $300  to  pat  the 
house  "in  ordinary  shape." 

Defendant  was  a  witness,  and  as  to  the 
particular  interview  testified: 

"I  went  in  and  sat  down,  and  said  I  had  a 
tenant  for  them,  and  as  far  as  I  know  tiiey  look- 
ed like  responsible  people,  and  nice  pec^Ie  to 
get  along  with,  and  he  understood  that  my 
health  was  failing,  and  he  said  as  long  as  they 
were  nice  tenants,  and  capable  of  taking  care  of 
the  house  all  right,  and  he  went  in  and  accepted 
the  woman's  rent,  $lCiO,  and  gave  a  receipt  for 
it,  and  bid  ns — snid  good-bye.  and  we  wpnt  out. 
(j.  Pid  you  say  at  any  time  that  you  would  pay 
$200?     A.  CerUinly,  I  did  not." 

This  she  reaffirmed  on  cross-examination. 
It  amieared  further  that  Mrs.  Gallagher 
moved  Into  the  house  May  13th.  The  record 
shows  the  following: 

"During  the  argument  of  the  counsel  for  the 
defendant,  Mr.  Sherman,  arguing  that  plaintiff, 
'De  Carries  liad  been  in  there  about  four  or  five 
years,  and  there  has  been  no  question  about  that.' 
Mr.  Pbond:  'I  take  an  exception  to  that.'  It 
was  stricken  out.  And  again,  further,  Mr.  Sher- 
man said,  'They  got  up;  they  got  together  and 
fixed  up  a  stmry  to  get  her  to  pay  for  the  priv- 
ilege of  selling  her  own  furniture ;  if  there  was 
to  be  any  money  to  pay,  it  should  be  the  other 
way.'    Mr.  Pound:   'An  exception.' " 

Plaintiff  requested  the  court  to  charge  the 
Jury: 

"I.  Under  the  pleadings  and  evidence  in  this 
case,  you  are  directed  to  render  a  verdict  for 
the  plaintiff  for  the  sum  of  $200  and  interest 
at  5  per  cent,  per  annum  since. 

"II.  It  is  agreed  that  the  plaintiff  is  the  own- 
er, and  landlord  of  the  premises  No.  103  Mont- 
calm Street  East  with  no  fixed  tenure,  except 
month  by  month ;  tliat  being  so,  at  the  end  of 
each  month  defendant's  tenancy  terminated. 

"III.  That  the  rent  being  paid  monthly,  the 
longest  defendant  and  her  nusband  could  stay 
was  30  days  from  notice,  and  defendant  having 
said  that  she  had  given  30  days'  notice,  2  months 
in  fact,  her  time  was  up  May  15,  1915. 

"IV.  That  it  was  then  at  plaintiffs  pleasure 
whether  he  would  renew  or  permit  a  change  of 
tenants,  and,  if  he  did  so,  upon  what  terms  he 
would  agree  so  to  do. 

"V.  He,  the  plaintiff,  had  the  right  to  refuse 
to  consent  to  the  change  of  tenants  or  defendant 
and  her  husband  remaining  any  longer  there. 
This  was  his  privilege,  and  it  was  a  valuable 
privilege  which  be  could  sell  or  keep,  insist  upon 
or  waive,  as  he  pleased.  It  was  his  right  and 
property,  and  defendant  had  no  right  whatso- 
ever to  complain  thereof. 

"VI.  It  is  undisputed  that  plaintiff  consented 
to  the  change.  V?hy  did  he  do  so?  If  you  find 
that  the  defendant,  to  obtain  the  consent  of  plain- 
tiff, promised  to  pay  him  $200,  as  he  claims,  for 
stated  damage  or  bonus,  that  is  a  contract  which 
they  had  a  ri^ht  to  make,  and  is  legally  enforce- 
able, and  plaintiff  is  entitled  to  recover  of  de- 
fendant the  sum  of  $200  and  5  per  cent,  inter- 
est thereon  for  nine  mouths  interest,  or  a  total 
ol  $207.60. 

" VTI.  You  are  to  determine  this  case  upon  the 
evidence  and  nothing  else.  Tou  are  not  to  make 
contracts  for  these  people,  but  you  ure  sworn 
Iw  your  verdict  to  enforce  those  which  you  find 
they  made. 


"VIII.  Tou  are  to  survey  and  consider  the 
evidence.  What  did  Mrs.  De  Carrie  say  to  John 
P.  Paul  in  the  dining  room  of  Pauls  house? 
If  you  find  that  she  offered  plaintiff  $200  for  his 
consent  to  the  transfer  of  her  property  by  agree- 
ing to  pay  him  $200  therefor,  then  she  is  bound 
to  pay  that  sum,  and  you  should  so  find  by  your 
verdict. 

"IX.  The  fact  that  one  of  these  parties  liti- 
gant is  a  woman,  and  the  other  a  nian,  you  are 
not  to  allow  to  Influpnce  your  verdict,  but  you 
are  to  decide  this  case  as  though  it  was  between 
two  women  or  two  men,  as  a  matter  of  com- 
merce. 

"X.  This  case  rests  in  a  narrow  compass. 
Did  defendant  promise  plaintiff  to  pay  him  $200 
to  accept  Mrs.  GaUagher  as  his  tenant,  and  did 
he  so  accept  her?  If  you  believe  she  did  so 
promise,  then  she  is  bound  by  it,  and  your  ver- 
dict should  be  for  the  plaintiff." 

The  court  submitted  to  the  jury  whether 
the.  agreement  relied  upon  by  plaintiff,  was 
made,  saying  that  if  It  was  made  plaintiff 
should  recover  the  sum  of  $200  and  interest. 
In  doing  this  the  court  referred  to  some  of 
the  testimony,  calling  attention  to  the  fact 
that  plaintiff,  his  daughter,  and  defendant, 
were  not  In  agreement  concerning  what  was 
said  when  the  alleged  arrangement  was 
made.  The  language  of  the  charge  in  this 
respect  is: 

"Mr.  Paul  says  that  he  made  the  proposition 
that  it  would  be  $200  for  the  privilege  of  letting 
Mrs.  GaUagher,  the  new  tenant,  take  possession. 
The  daughter  sa/s  that  proposition  of  $200  came 
from  the  d^endant.  The  defendant  says  tliat 
there  was  no  proposition  that  was  made  and 
accepted  for  the  payment  of  $200,  so,  gentlemen 
of  the  jury,  the  three  who  it  is  claimed  were 
present  at  that  time  do  not  agree  as  to  what 
occurred  at  that  interview,  and  it  is  for  you  to 
study  all  of  the  testimony  in  the  cose  to  see 
whether  or  not  there  was  an  understanding  that 
was  mutual.  Not  a  proposition  that  was  made, 
not  an  understanding  on  the  part  of  one  or  tlie 
other  of  the  parties  to  the  proposed  contract,  but 
whether  or  not  there  was  a  meeting  of  the 
minds,  or  an  understanding  that  was  mutual 
between  the  plaintiff  and  the  defendant,  by 
which  the  defendant  promised  to  pay  $200  to  the 
idaintiff  in  case  the  plaintiff  permitted  Mrs.  Gal- 
lagher to  become  a  tenant  in  place  of  the  de- 
fendant's husband.  Not  only  should  yon  study 
the  testimony  that  has  been  given  with  regard 
to  what  was  actually  said,  but  because  there 
is  a  contradiction  among  the  witnesses  as  to 
what  was  said,  you  may  study  the  probabilities 
of  the  truth  of  either  the  claim  of  the  plaintiff 
or  the  defendant  from  a  determination  of  the 
general  situation.  The  general  situation  is,  as 
disclosed  by  the  evidence,  that  Mr.  De  Carrie 
was  the  tenant,  and  that  Mrs.  De  Carrie  was 
the  real  proprietress  of  the  house,  and  had 
charge  of  the  furniture,  and  that  Mr.  De  Carrie 
was  a  tenant  from  month  to  month,  and  on  30 
days'  notice  could  have  been  evicted,  or  could 
leave  the  premises  on  30  days'  notice.  Those 
facts  and  circumstances  may  be  taken  into  con- 
sideration by  you  in  determining  the  truth  of  the 
controversy  biere." 

The  jury  returned  a  verdict  for  defend- 
ant, and  the  court  refused  to  set  it  aside  and 
order  a  new  triaL  There  are  26  assignments 
of  error. 

Argued  before  BCUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

James  H.  Pound,  of  Detroit,  for  appellant 
Albert  E.  Sherman,  of  Detroit,  for  aKteUee. 
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OSTRANDHJR,  J.  (after  gtadng  the  facts 
as  above).  [1]  The  first  assignment  Is  based 
npon  a  ruling  striking  out  testimony  elicited 
on  redirect  ezamlnatlcm  of  plaintiff.  He  had 
testified,  more  than  onoe,  that  defendant  had 
occupied  the  premises  in  question  for  sever- 
al years,  without  a  written  lease,  holding 
from  month  to  month.  The  f&ct  was  not  la 
dispute.  The  recros8-examlnatl<ni  and  redi- 
rect examination  of  plaintiff,  as  appears  by 
the  record,  and  the  ruling  complained  about, 
are  as  follows: 

"Becross-examinadon:  Q.  Who  did  you  say 
occupied  the  place  at  103  Montcalm  street  after 
the  De  Carries  left  it?  A.  Mrs.  Gallagher.  Q. 
Did  you  give  Mra  Gallagher  any  lease?  A.  No, 
air. 

"Redirect  examination:  Q.  What  is  the  fact, 
whether  or  not  you  gave  any  one  any  lease?  A. 
No,  sir.  Q.  And  they  staid  with  you  for  years? 
A.  Yes,  sir.  Mr.  Sherman.  I  move  the  last 
question  and  ansrwer  be  stricken  ouL  Court.  It 
may  be.    Mr.  Pound.    Note  an  exception." 

Whatever  the  value  to  plaintiff  of  the  fact 
of  defendant's  continued  occupancy  may 
have  been,  it  was  not  lost  by  this  ruling. 
The  fact  remained  proven  and  undisputed. 

The  second,  third,  fourth,  fifth,  and  sixth 
assignments  are  likewise  based  upon  rulings 
excluding  answera  to  questions  and  are  plain- 
ly without  merit. 

[2]  The  seventh  assignment  is  based  upon 
the  argument  of  counsel  for  defendant  here- 
inbefore referred  to.  Under  r^>eated  rul- 
ings, the  assignment  Is  entitled  to  no  notice. 
Furthermore,  the  fact  stated  by  counsel  In 
his  argument  to  which  the  first  exception 
was  taken  was,  as  I  have  already  indicated, 
an  undisputed  fact  In  the  case. 

[3]  The  remaining  assignments  relate  to 
the  refusal  of  the  court  to  charge  as  request- 
ed, to  alleged  misdirection  in  the  charge  giv- 
en, to  the  refusal  of  a  new  trial.  It  Is  es- 
pecially contended  that  prejudicial  error  re- 
sulted from  the  statement  made  by  the  court, 
above  set  forth,  In  which  the  testimony  of 
certain  witnesses  upon  the  vital  question  in 
the  case  is  contrasted.  A  fair  analysis  of 
the  charge  shows  no  misstatement  of  facts. 
It  must  have  been  evident  to  an  Intelligent 
Juror  that  whether  the  alleged  contract  was 
made  d^)ended  upon  what  was  said  at  the 
interview  at  which  three  witnesses  were 
present,  two  of  them  being  the  parties  to 
this  suit  With  or  without  the  advice  of  the 
court,  the  Jurors  were  bound  to  analyze  the 
testimony  of  each  witness  and  consider 
which  would  be  believed.  It  seems  to  me 
that  the  advice  to  the  Jury  was  cautionary 
only  and  not  calculated  to  exalt  the  conten- 
tion of  either  party.  The  court,  in  sub- 
stance, gave  the  Instructions  requested,  ex- 
cepting the  first  one,  and  I  am  not  able  to 
find  any  misdirection  in  the  charge.  The 
motion  for  a  new  trial  Is  based  upon  no 
point  not  already  considered,  and  it  follows 
it  was  not  error  to  refuse  it. 

The  Judgment  is  afllnued. 


In  re  WALSH'S  ESTATE. 

WALSH  et  aL  T.  KEITH  et  aL 

(No.   22.) 

(Supreme  Ck>urt  of  Michigan.     May  31,  1917.) 

1.  JuBY    «=»136(2)— Drawiho    Jubt— Chal- 

UINOBS. 

In  a  will  contest,  the  sole  issue  being  will  or 
no  will,  the  parties  proponent  and  the  parties 
contestant  are  entitled  to  but  four  peremptory 
challenges. 

[Ed.  Note.— For  other  cases,  see  Jury,  Oent 
Dig.  SS  608,  616,  618.] 

2.  Wiixs  «=>290— BsvooAnOH  — DupuoAiB 
Wills. 

Where  a  will  is  executed  in  duplicate,  de- 
struction of  one  cop^  by  the  testator  raises  the 
rebuttalde  presumption  of  intent  to  revoke. 

[Ed.  Note.— £V>r  other  cases,  see  Wilis,  Cent 
Dig.  f  66ai 

3.  Wills  «=9324(4)— Bkvocaiion— Dupuoatx 
Wills— Question  fob  Jubt. 

Evidence  held  to  make  a  question  for  the 
Jury  whether  testator  by  destruction  of  one  of 
duplicate  wills  intended  a  revocation. 

[Ed.  Note.— F<»  other  cases,  see  Wills,  Oent 
Diig.  U  225,  770.] 

4.  Tbial  «=942— PRonncnoN   or  WrrsKSS— 
Pbobatb— Proof  of  Execution. 

Where  it  was  shown  that  a  witness  to  the 
execution  of  a  will  resided  out  of  the  state  and 
she  had  testified  in  the  probate  court,  and  no 
real  issue  was  made  as  to  the  execution  of  the 
will,  there  was  no  error  in  failing  to  require 
that  audi  witness  be  produced. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H.106-10e.] 

5.  Witnesses     ®=»3G0  —  Cbbdibilitt  —  Bvi- 

DKNCS— AOMISSIBILITT. 

Testimony  as  to  conduct  and  statements  of 
a  proponent  was  properly  restricted  to  the  pur- 
pose of  testing  his  credibility,  and  could  not  be 
used  as  substantive  testimony. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  {  1247.] 

6.  Evidence  «=>14&— Reuoteness. 

Letters  used  in  testator's  divorce  case  25 
years  prior  to  his  death  were  inadmissible  as  too 
remote  to  show  his  ladi  ot  sound  mind. 

[Bid.    Note.— For   other   cases,   see   Evidence, 
Ont  Dig.  {  434.] 

7.  Evidence  «s9474(4)— Opinion  Btioenob— 
Mental  Capacitt. 

Since  sanity  is  normal,  it  is  not  error  in  a 
will  contest  to  admit  opinion  evidmce  of  one 
who  has  transacted  business  with  testator  tliat 
testator  seemed  to  have  capacity  to  attend  to 
his  business  affairs. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
C!ont  Dig.  I  2106.] 

8.  Evidence  «=>472(8)— Opinion  Evidence- 
Mental  Capaoity. 

In  will  contest  it  was  not  error  to  sustain 
objections  to  questions  of  physician  whether 
one  in  the  stages  of  senile  dementia  would  have 
capacity  to  know  the  natural  objects  of  his 
bounty. 

[Ed.    Note. — For   other   oases,    see    Evidence, 
Cent.  Dig.  f  2194.] 

9.  Wills  €=3331(2)  —  Pbobatb  —  Evidence 

— ADMlSSIBILmr. 

In  will  contest,  instruction  that,  If  a  dupli- 
cate copy  was  destroyed  before  testator  handed 
another  copy  to  an  executrix,  there  can  be  no 
conclusive  presumption   that  he  destroyed  the 


^s>For  other  caaw  see  lame  topic  and  KKY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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duplicate  with  intent  to  revoke,  is  not  erro- 
neous. 

[BM.  Note.— Fmr  other  cases,  see  Wills,  Cent. 
Dig.  i  788.] 

Error  to  Circuit  Court,  St  Olair  Oonnty; 
Eugene  F.  liBw,  Judge. 

Will  contest  between  Joseph  and  Nan 
Walsh,  proponents,  and  Emma  Keith  and 
c^ers,  contestapts.  To  review  a  decree  of 
the  circuit  court  for  proiwneiits,  the  con- 
testants bring  error.    AflBrmed. 

Argued  before  STONE,  C.  J.,  and  KUHN, 
OSTEIANDER,  BIRD,  MOOBE,  8TEBRB, 
and  BROOKE,  JJ. 

Sloman  &  Sloman,  of  Detroit  (Adolph  Slo- 
man,  of  Detroit,  of  counsel),  for  appellants 
Ellen  Grace  Kennedy,  Emma  Keith,  and 
others.  Selling  &  Brand,  of  Detroit,  for  ap- 
pellants Flattery.  Mncoln  Avery  and  P.  H. 
PhUUpe,  both  of  Port  Huron  (Walsh  & 
Walsh,  of  Port  Huron,  of  counsel),  for  appel- 
lees. 

STONE,  O.  J.  This  case  presenU  a  contest 
over  a  petition  to  probate  the  alleged  last 
will  and  testament  of  Robert  Walsh,  deceas- 
ed. The  petition  was  granted  in  the  probate 
court  of  St.  Oalr  county,  and  contestants 
appealed  to  the  circuit  court,  wliere  the  mat- 
ter was  tried  before  a  Jury,  which  found  said 
instrument  to  be  the  last  will  and  testament 
of  said  deceased.  The  case  is  bron^t  into 
this  court  by  the  contestants.  The  Instru- 
ment in  contooversy  was  made  by  Mr.  Walsh 
on  the  22d  day  of  May,  1908,  and  was  as 
follows: 

"Last  Will  and  Testament  of  Robert  Walsh. 

"In  the  name  of  Ciod — amen. 

"I,  Robert  Walsh,  ot  Port  Huron,  Michigan, 
do  make  and  publish  this  as  my  last  will  and 
testament. 

"First.  I  give,  grant  and  bequeath  all  mv 
property,  real,  personal  and  mixed  to  Joeej^L 
F.  Walsh  and  Nan  Walsh,  my  executors  herein 
named  in  trust  for  the  usee,  persons  and  pur- 
poses hereinafter  named  to  be  by  them  dispos- 
ed of  as  I  shall  herein  direct. 

"Second.  I  give  and  bequeath  to  each  of  my 
nephews  and  nieces  the  sum  of  one  thousand  dul- 
lars — such  nephews  and  nieces  being  as  follows: 

"William  Flattery,  Thomas  Flattery,  Robert 
Flattery,  Emma  Ij^tter^  Keith,  Belie  Flattery 
Keith,  children  of  my  sister,  Johanna  Flattery. 

"Grace  ITIenuning,  Nellie  Flemming,  Gliomas 
Elemming,  children  of  my  niece,  Grace  Flattery 
Flemming. 

"Ellen  Grace  Kennedy,  Maria  Adeline  Walsh, 
Aloysiaos  Genevove  Walsh,  Robert  Walsh, 
Thomas  Walsh,  Charles  R.  Walsh,  children  of 
my  brother,  Patrick  J.  Walsh. 

"Third.  I  give,  grant  and  bequeath  to  the 
children  (tf  William  Walsh,  the  deceased  son  of 
my  brother  Patrick  J.  Walsh,  each  the  sum 
of  five  hundred  dollars.  •  *  •  And  I  direct 
that  my  executors  shall  ascertain  their  names 
and  pay  that  sum  to  each  of  them  as  hereinafter 
directed  (as  to  time)  in  reference  to  other  be- 
quests. 

"Fourth.  In  the  case  of  the  death  of  any  per- 
son named  or  intended  to  be  named  in  this  will, 
I  direct  that  the  fund  herein  provided  foi  such 
person  shall  be  paid  to  his  or  her  heirs,  in  the 
prtqitortion  that  his  or  her  estate  would  have 
been  distributed  had  such  person  died  intestate. 

"FiftlL  Tho  rest  and  residue  of  my  estate  I 


give,  grant  and  bequeath  to  the  children  of  my 
brother,  Thomas  Walsh,  as  follows: 

".Joseph  F.  Walsh,  Marf_ Walsh  Hayden,  Hel- 
ena Walsh,  EUsabeth  Walsh,  Grace  Walsh, 
Thomas  A.  Walsh,  WiUiam  Walsh,  Regina 
Walsh,  Nan  Walsh  or  Anna  Walsh,  children  of 
Thomas  Walsh,  nine  in  number. 

"Sixth.  I  direct  that  my  executors  shall  pay 
all  legacies  under  this  will  before  distributing 
my  estate  as  provided  in  the  sixth  paragraph. 
•  *  *  Such  payment  to  be  made  out  of  the 
personal  estate  (if  possible)  and  to  bo  made 
within  one  year  after  my  death  if  practicable 
and  otherwise  as  soon  as  practicable  thereafter 
without  sacrifice  of  the  estate.  But  if  the  pay-* 
ment  of  legacies  be  delayed  after  one  year  ul 
such  legacies  shall  draw  interest  at  five  per  cent 
payable  annually  and  shall  not  be  delayed  longer 
than  ten  years. 

"Seventh.  In  case  the  residuary  legatees  nam- 
ed in  the  sixth  paragraph  of  this  will,  shall  not 
all  have  attained  the  age  of  thirty-five  years  at 
my  death  (such  residuary  legatees  being  chil- 
dren of  my  brother,  Thomas  Walsh),  I  direct 
that  my  executors  defer  the  distribution  of 
my  estate  until  the  youngest  of  such  group  shall 
attain  that  age  and  during  that  time  (the  thoe 
intervening  after  my  death)  that  they  manage 
my  estate  and  collect  the  rents  and  income  there- 
from tho  same  as  I  have  been  doing,  making  re- 
pairs and  paying  taxes,  insurance,  etc.,  as  I 
nave  been  doing,  and  investing  the  same  tor  the 
benefit  of  said  estate  and  said  residuary  leg- 
atees; unless  my  said  executors  shall  decide 
that  an  earlier  distribution  is  for  the  best  inter- 
est of  estate  and'  legatees;  and  then  I  direct 
that  such  distribation  shall  take  place. 

"I  hereby  give  and  bequeath  to  my  niece,  Em- 
ma Kdth,  daughter  of  sister  Johanna,  of  the 
city  of  Detroit,  fifteen  (15)  shares  of  the  St. 
Clair  County  Savings  Bank  stock  for  her  use 
and  benefit  during  her  lifetime.  At  the  death 
of  my  niece,  Emma  Keith,  the  use  of  said  stodc 
to  be  equally  divided  among  her  three  nieces  and 
one  nephew  during  their  lifetime,  and  should 
any  of  them  die,  the  survivors  to  take  the  shan 
of  the  said  deceased. 

"I  hereby  nominate  Oapt  Joseph  P.  Walsh 
and  his  sister,  Nan  Walsh,  as  executors  of  this 
will  and  testament 

"Witness  my  hand  and  seal  this  22d  day  of 
May,  A  D.  1008.     Robert  Walsh.    [Sealf' 

"Be  it  remembered  that  on  this  22d  day  of 
May,  A.  D.  1908,  came  the  above-named  testa- 
tor, and  subscribed  the  above  will  and  testament 
in  our  presence  and  we,  at  bis  request  and 
in  his  presence,  subscribied  our  names  hereto 
as  witnesses.  [Signed]    John  L.  Black. 

"Jean  Down." 

This  alleged  will  was  contested  In  the 
court  below  upon  three  grounds:  (1)  Mental 
inoomi)eteney  of  the  testator.  (2)  Undue  In- 
fluence and  fraud  practiced  by  some  of  the 
proponents.  (3)  The  revocation  of  the  will 
by  testator  by  destroying  the  same. 

When  the  will  in  question  was  made,  Mr. 
Walsh  went  to  the  office  of  Mr.  J<4m  L. 
Black,  an  attorney  In  the  dty  of  Port  Huron, 
where  it  was  prepared.  Previous  wills  had 
been  made  by  the  testator,  and  It  is  uncon- 
tradicted that  all  of  such  wills  and  one  codi- 
cil were  made  in  duplicate.  On  May  22, 1906, 
the  testator  went  to  Mr.  Black's  oflSce.  He 
had  with  him  a  will  that  Mr.  Black  had  pre- 
viously drawn  in  the  year  1906  or  1907.  In 
1905,  Mr.  Black  had  prepared  for  the  testator 
a  codicil  to  the  previous  will  drafted  by 
O'Brien  J.  Atkinson  and  executed  by  testa- 
tor on  January  81, 1899.  It  is  uncontradicted 
that  all  three  of  the  wills  above  referred  to 
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were  the  same  In  thrir  general  trend  and 
purpose.  Slight  changes  were  made  In  each 
successive  will,  or  codicil,  to  meet  certain 
(Ranged  conditions,  which  we  do  not  deem  It 
necessary  to  here  detail. 

The  first  will  prepared  by  Mr.  Atkinson 
was  witnessed  by  Mr.  Atkinson  and  George 
6.  Moore,  who  at  that  time  was  In  the  office 
of  Mr.  Atkinson.  As  the  record  shows,  this 
and  all  the  8ut>sequent  .wills  left  the  great 
bulk  of  the  estate  to  what  may  be  termed 
the  members  of  the  Walsh  family  at  Port 
Huron,  children  of  the  testator's  brother 
Thomas  Walsh,  deceased.  The  contestants 
are  the  children  of  the  testator's  deceased 
brother  Patrick  J.  Walsh,  and  also  children 
of  his  sister  Johanna  Flattery,  and  children 
of  the  niece  Grace  Flattery  Flemmlng.  There 
Is  no  question  that,  from  a  period  prior  to  the 
making  of  the  first  will,  until  the  death  of 
the  testator,  his  relations  had  been  very 
close  to,  and  his  Interest  very  great  In,  the 
family  and  children  of  his  deceased  brother 
Thomas  Walsh,  who  are  termed  frequently 
in  this  record  the  Port  Huron  Walshes.  It 
appears  that  when  the  first  will  was  made 
he  expressed  great  Interest  In  this  branch  of 
the  family,  and  the  evidence  shows  that  they 
were  much  In  his  mind.  A  comparison  of 
the  win  here  In  controversy  with  the  one 
drafted  by  Mr.  Atkinson  in  1899  shows  that 
they  are  alike  In  language  and  disposition, 
and  ttie  evidence  shows  that  the  testator  was 
desirous  of  using  the  same  language  In  his 
subsequent  wiUs,  In  the  main,  as  had  been 
used  in  the  original  .will.  The  changes  made 
were  the  provisions  for  Mr.  Trimby  being  la 
paragraph  4  of  the  will  prepared  by  Mr.  At- 
kinson, which  was  dropped  in  the  final  will ; 
the  codicil  to  the  Atkinson  will  prepared  in 
1905  by  Mr.  Black  providing  that  the  divi- 
dends on  some  bank  stock  be  paid  to  Emma 
Keith  and  three  nieces  and  one  nephew.  This 
became  a  part  of  and  was  embodied  in  the 
final  win ;  and  a  nephew,  Thomas  Walsh, 
who  had  been  named  as  executor  In  connec- 
tion with  Joseph  Walsh,  was  dropped  as  an 
executor,  and  his  niece  Nan  Walsh  was  nam- 
ed in  his  place.  In  other  .words,  it  may  be 
said  that  Robert  Walsh,  In  1908,  made  the 
same  provisions  for  the  dilldren  of  his  broth- 
ers Patrick  and  Thomas  that  he  had  made  In 
January,  1899,  and  the  will  prepared  by  Mr. 
Blade  in  1906  m  1907  did  not  In  any  way 
alter  or  change  the  provisions  made  for  these 
two  families  as  contained  in  the  will  of  1899. 
The  testator  stated  his  reasons  explicitly  in 
his  instructions  to  his  attorney  for  his  desire 
to  make  the  changes  which  were  made.  The 
history  of  this  matter  was  given  by  Mr.  Black 
upon  the  trial,  and  In  speaking  of  the  testator 
be  testified,  among  other  things,  as  follows: 

"In  190S,  he  came  to  me  and  wanted  a  codicil 
made  with  relation  to  the  15  shares  of  stock  of 
the  St  Clair  County  Savings  Bank.  At  that 
time  I  drafted  that  codicil  in  duplicate,  and 
tK>tb  duplicates  were  executed  in  the  same  man- 
ner. That  was  Mr.  Robert  Walsh's  idea.  He 
said  that  Mr.  Atkinson  advised  him  to  do  it 


1  naked  him  why  he  wanted  it  in  dnplicate,  and 
he  said  Mr.  Atkinson  advised  him  to  do  so. 
The  Atkinson  will  had  l>een  drawn  in  the  same 
manner  in  duplicate  too.  And  both  of  them  ex- 
ecuted as  originals.  And  he  brought  both  of 
them  with  liim  that  day,  and  I  annexed  thereto 
the  codicil  in  each  instance.  Tlie  codicil  was 
pasted  onto  the  Atkinson  will  in  the  case  of  each 
of  the  two  of  them,  as  I  remember.  The  other 
one,  the  other  original  codicil,  was  pasted  on 
the  other  original  Atkinson  wiJL  That  was  in 
1905.  All  he  wanted  done  at  that  time  was  a 
disposition  of  the  15  shares  of  stock  of  the  St 
Clair  County  Bank  to  go  to  Emma  Keith ;  that 
is  what  he  told  me.  That  was  the  only  matter 
of  discussion  with  me  at  that  time  In  relation 
to  drawing  the  will,  and  also  that  he  wanted  it 
in  duplicate.  I  did  just  as  he  wanted  in  that 
regard.  •  •  •  just  as  I  remember  it,  it 
seems  Mrs.  Keith  Itad  taken  care  of  some  chil- 
dren, and  he  wanted  her  to  get  that  much  more, 
not  alMoIutely,  but  the  life  nse  of  it  Then  it 
was  to  go  to  those  cliildren,  naming  them,  who- 
ever it  was,  I  have  just  forgotten  the  reading  of 
it,  not  absolutely,  but  the  life  use  of  it,  if  I 
remember  rightly. 

"He  came  to  me  again  in  1906  or  190T,  and 
brought  with  him  this  same  Atkinson  will  in 
duplicate  with  the  two  codicils,  one  annexed  to 
each.  I  had  them  there,  and  he  suggested  the 
making  of  a  change  at  that  time  in  the  executors 
and  trustees  under  the  will.  I  made  the  change 
in  ink,  'Nan  Walsh,'  and  'Sister  Nan,'  in  the 
last  two  lines  in  ttie  body  of  the  instrument. 

"His  idea  at  first  was  that,  if  I  would  write 
the  names  in  there  and  let  it  go  at  that,  it  would 
be  sufficient,  and  I,  as  a  lawyer,  undeceived  him 
on  that  j^roposition.  I  told  him  that  the  proper 
method,  if  lie  wanted  to  make  a  change  of  that 
sort,  was  to  make  a  new  will.  I  suggested  to 
him  to  draft  a  new  will  and  re-execute  it  a  new 
will  to  take  the  place  of  the  former  will  and  the 
codicil.  That  was,  as  I  understood,  what  he 
wanted  after  I  explained  it  to  him,  and  he  said 
further  he  wanted  it  word  for  word  as  that  will 
was.  The  reason  I  made  those  changes  in  ink 
there  was  a  guide  for  the  stenographer.  He 
wanted  it  so  fkr  ece  possible  to  be  in  the  same 
language  that  appeared  in  the  Atldnson  wilL 
The  names  were  grouped  there,  and  I  very  sd- 
dom  draw  a  will— I  never  draw  a  will  in  that 
form.  And  the  idea  was  to  use  as  far  as  pos* 
Bible  the  exact  language  of  the  Atkinson  will; 
and  he  wanted  no  change  unless  it  was  abso- 
lutely necessary  so  as  to  put  Nan  in  place  of 
Tom,  and  incorporate  the  codicil  which  I  made 
in  1906  and  the  words,  'Sister  Nan,'  in  place  of, 
'Brother  Thomas.'  With  those  exceptions,  he 
wanted  it  exactly  the  same  as  the  Atkinson  will, 
and  I  did  not  go  into  the  details  of  what  was 
the  Atkinson  wiU  with  him. 

"Then  I  drtfted  in  duplicate  a  new  will,  or 
rather  Miss  Down  did,  for  me.  I  gave  her  this 
will  to  copy  and  told  her  to  incorporate  in  It 
this  paragraph  that  appeared  as  a  codicil." 

On  May  22,  1908,  testator  again  called  on 
Mr.  Black.  On  this  date,  the  provision  for 
Mr.  Trimby  In  the  1699  will,  and  retained 
in  the  1906  or  1907  will,  was  eliminated.  No 
other  changes  were  made.  Referring  to  that 
subject,  Mr.  Black  testified  as  follows : 

"He  came  in  and  said  to  me,  "Now  Tom  Trim- 
by is  not  in  my  employ  now,  and  I  want  that 
paragraph  stricken  oat'  Referring  to  the  will 
which  I  had  drawn  l>efore  I  drew  the  1908  will, 
he  had  that  with  him,  he  said  that  the  will  was 
all  right  with  the  exception  that  Mr.  Trimby 
was  not  now  in  his  employ,  and  that  he  did  not 
wish  to  leave  him  the  $S0O  that  was  in  the  prior 
will,  the  first  wiU  I  drew.  *  *  *  He  didn't 
want  any  other  changes.  On  May  22d  he  came 
into  my  office  along  in  the  morning  alioat  11 
o'clock,  I  think.  Bdiss  Down  prepared  this  in- 
strument that  ia  introduced  here  as  his  wiU. 
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Mr.  WaUt  did  not  remain  in  my  office  while 
that  work  was  being  done  by  my  stenographer. 
I  can't  say  where  he  went,  but  he  said  he  would 
come  back  in  about  an  hour,  if  I  remember  it 
right,  and  did  come  back  in  that  time.  The 
will  had  been  prepared  by  my  stenographer,  the 
running  of  it  off,  while  he  was  gone.  When  he 
came  back  after  the  will  was  drnfted  by  the 
stenographer,  I  think  I  was  in  the  office,  that 
is,  in  the  north  office,  I  read  the  will  to  him. 
*  •  *  He  said  that  was  just  what  he  wanted. 
Miss  Jean  Down  and  I  are  witnesses  to  that 
will.  Mr.  Walafa  signed  this  will  there  in  my 
office,  and  I  saw  tiim  sign  it  Miss  Down  was 
right  there  looking  at  him  when  he  signed  it  in 
our  north  office.'  Q.  How  was  it  that  you  and 
Misa  Down  put  your  names  here  as  witnesses  to 
that  wiU?  A.  At  the  request  of  Mr.  Walsh.  Q. 
Where  was  Mr.  Walsh  when  you  and  Miss 
Down  each  signed  that  as  witnesses?  A.  He 
was  right  there  in  that  office,  in  the  north  office, 
where  he  could  see  us.  After  this  will  was  ex- 
ecated,  signed  by  him  and  witnessed  by  us,  Mr. 
Walsh  took  it  himself.  There  was  a  copy  made 
of  it  at  the  time,  and  that  was  also  executed. 
Miss  Down  and  I  signed  each  one  of  them  in  his 
presence  and  at  his  request,  and  in  the  presence 
of  each  other,  and  he  signed  both  of  them.  Q. 
What  did  yon  do  with  this'  will,  and  also  the 
copy  of  it,  or  tte  dunlicate  of  it  at  that  time? 
A.  Gave  it  to  Mr.  Walsh.  Q.  What  did  he  do 
with  them?  A.  I  can't  tell,  I  know  what  he 
•aid  he  was  going  to  do  with  them.  •  •  • 
He  said  to  me,  'I  will  put  one  of  theae  in  the 
Commercial  Bark  and  the  other  one  in  the  St 
Clair  County  Savings  Bank.'  Then  we  started, 
and  be  asked  me  up  to  have  lunch  with  him  up 
here  to  the  Metropole.  And  we  started,  we  got 
juat  across  the  outer  office,  when  he  said,  'No, 
I  will  put  one  of  them  in  the  bank  and  the  other 
in  mv  safe,  and  if  anything  happens  you  can 
tell  the  folka'  Now,  I  was  met  right  there  by 
aomebody  and  went  back,  and  Mr.  Walsh  went 
oa  up  to  the  Metropole,  because  I  followed  him 
up  later,  and  when  I  got  up  there  he  was  coming 
out  from  dinner.  Q.  Now,  let  us  see  whether 
Toa  and  I  understand  each  other.  You  mean 
by  that  that  he  said  he  was  going  to  put  the 
1906  wills  in  one  place  and  the  1906  wills  in  an- 
other? A.  No,  there  were  two  1908  wills,  they 
were  (Hit  in  one  envelope,  and  he  was  going 
to  place  one  of  them  in  the  Commercial  Bank, 
that  is  what  he  said,  and  one  in  the  St.  Clair 
County  Savings  Bank.  He  told  me  that  before 
he  left  the  inner  office;  then,  when  we  got  to 
the  outer  office,  he  said,  'No,  I  will  put  one  in 
the  hank,'  but  didn't  say  whidi  bank.  Q.  One 
of  the  1906  wills?  A.  Xes,  'and  the  other  one 
I  will  put  in  my  safe.'  Q.  That  is  the  other 
1906  wiU?  A.  Tes.  •  •  •  He  told  me  if 
anything  should  happen  to  him  I  diould  tell 
the  folks  where  'th«qr  are.'  He  said,  'You  can 
notifv  the  folks  if  anjrthing  happens  to  me.'  Q. 
Notify  them  what?  A.  Where  the  wills  are; 
that  tt  what  he  referred  to.  Q.  That  is  what  I 
meant  After  you  heard  of  Mr.  Walsh's  death, 
did  you  notifv  any  one?  A.  I  told,  I  think,  Mr. 
Joe  Walsh  wnat  his  ancle  had  told  me.  Q.  How 
long  was  that  after  the  death?  A.  Well,  now.  I 
think  that  was  after  the  funeral ;  I  should  judge 
it  was  the  next  day.  I  didn't  know  whether  i/u. 
Joe  Walsh  knew  about  the  will  or  not,  and  I 
called  his  attention  to  it  Q.  What  did  he  say? 
A.  He  said  he  would  look  them  up." 

MlsB  Nan  Walsh  was  called  by  the  con- 
testants, under  the  statute,  for  examination, 
and  «t)OD  this  subject  she  testified,  in  part,  as 
foUows: 

"Q.  Nov,  Miss  Walsh,  I  show  vou  this  paper 
marked  'Exhibit  A,'  which  is  the  instrument 
dated  May  22,  1908,  and  this  paper  marked 
'Exhibit  B,'  which  is  the  so-called  Atkinson  will, 
and  annexed  to  whidi  is  Exhibit  G,  the  codicil 
prepared  by  Mr,  Blaek  in  1906,  and  aak  you 


where  those  papers  came  from?  A.  At  the  timk 
of  my  uncles  death,  they  were  in  my  safety 
vault  at  the  Commercial  Bank.  My  uncle  had 
no  key  to  it  and  never  had  one.  1  don't  kno7 
that  he  knew  I  had  that  safety  deposit  vault 
I  don't  believe  I  ever  told  him.  In  fact,  I  know 
I  did  not  At  the  time  of  his  death,  iBzhibits 
A,  B,  and  C  were  in  this  envelope  which  is  pro- 
duced here,  marked  Exhibit  E.  Q.  How  long 
had  those  tliree  papers  in  that  envelope  been  in 
your  personal  safety  deposit  vault  of  which  your 
unde  had  no  knowleoge?  A.  I  couldn't  say 
that  for  sure.  I  would  think  it  was  some  years. 
It  might  be  three,  four,  or  five  years.  Q.  Would 
you  say  that  it  was  prior  to  1910?  A.  I 
couldn't  l>e  sure  of  that  Q.  When  did  vou  first 
get  posseasicm  and  have  possession  of  those  pa- 
pers? A.  Why  these  papers,  this  envelope  was 
given  me  one  day  by  my  uncle  in  the  office  at 
236  Huron  avenue.  As  to  the  date  it  was,  I 
don't  know.  The  only  thing  I  do  know  it  was 
after  the  date  of  this  will,  1906,  it  must  have 
l)een,  because  I  had  the  papers  from  the  day  he 
gave  them  to  me,  and  he  said,  'Keen  this,  lady, 
you  may  want  them  some  day,'  and  I  kopt  those 
papers.  Q.  Can  vou  fix  that,  was  it  in  May, 
1908?  A.  I  couldn't  fix  that  date.  *  *  •  6. 
You  couldn't  be  sure?  All  right  Then  we  will 
paas  to  the  next  point  and  I  will  ask  you  what 
you  did  at  the  time  your  uncle  handed  you  those 
papers;  what  he  did,  and  what  you  did?  A. 
Why,  as  nearly  as  I  can  remember,  I  had  cwne 
in  from  luncheon  at  noon,  and  when  I  came  into 
the  office  Uncle  took  this  envelope,  and  he  took 
it  out  of  his  inside  pocket,  and  he  handed  it  to 
me,  and  said,  'Keep  this,  lady,  you  may  want 
them  some  day,'  'Then  just  about  that  time  he 
took  out  of  his  pocket  the  key  to  the  safe,  and 
he  handed  that  to  me;  that  I  was  to  open  up 
for  the  afternoon's  proceeding,  or  whatever  it 
was.  He  put  on  his  nat  and  went  put  That  is 
as  near  as  I  can  remember.  Q.  Is  it  ilot  a  fact 
that  he  gave  you  the  keys  to  put  those  papers 
in  the  siue,  and  did  you  not  then  and  ther&  in 
his  presence,  put  tliose  papers  in  that  envelope 
in  ma  safe,  dose  the  door,  and  hand  him  back 
the  key?  A.  I  don't  believe  I  did.  •  •  •  Q. 
This  was  his  safe?  A.  It  was.  Q.  By  this  safe, 
I  mean  Robert  Walsh's  safe?  A.  Yes,  sir; 
in  his' office  where  I  was  employed  at  the  time. 
I  couldn't  tell  you  exactly  how  long  those  pa- 
pers remained  in  Robert  Walsh's  safe.  Q.  A 
day,  week,  or  month  ?  A.  I  would  not  know  that 
Mr.  Selling.  Q.  Well,  were  they  there  a  year? 
A.  I  couldn't  be  sure  of  that  Q.  Haven't  you 
any  way  of  locating  the  time?  A,  No,  I  have 
not  not  specially.  Q.  Have  you  any  way  of  lo- 
cating the  time  when  you  took  them  out?  A. 
Yes,  1  have,  decidedly.  Q.  How?  A.  I  took 
them  oat  the  day  before  my  uncle  was  buried, 
last  EVbruary.  Q.  You  took,  thou  out  of  the 
safe?  A.  No,  out  of  the  safety  box,  I  thought 
you  were  speaking  about.  Q.  I  asked  you  about 
the  safe,  tnat  is  where  you  say  you  put  them 
that  day  that  he  handed  you  that  envelope  and 
the  keys  to  liis  own  safer  A.  Yes.  Q.  When 
did  you  take  them  out  of  his  own  safe?  A.  I 
can't  tell  you  that  exactly.  Q.  It  was  some  con- 
siderable period  of  time?  A.  I  wouldn't  know 
whether  it  was;  it  may  have  been  a  month,  it 
may  have  been  a  year,  it  may  have  l>een  two 
years,  I  wouldn't  know  that  for  certain.  Q.  It 
wasn't  longer  than  two  years,  then?  A.  I 
wouldn't  be  sure  of  that, 
be  sure  of  that?    A.  No. 

time  when  vou  took  those  papers  out  of  Robert 
Walsh's  safe  and  put  them  in  your  safety  de- 
posit box,  of  which  he  had  no  knowledge?  A.  I 
can't  remember.  Q.  What  was  the  occasion  for 
your  taking  that  envelope  containing  those  pa- 
pers out  of  your  uncle's  safe  and  putting  them 
m  your  own  safety  deposit  box?  A.  Why,  I 
would  say  that  I  was  afraid  of  fire.  •  *  •  Q. 
Was  your  uncle  in  Port  Huron  at  the  time  you 
did  it?  A.  I  couldn't  tell  you  that,  Mr.  SelUna. 
Q.  You  didn't  tell  him  you  were  going  to  do  it 


Q.  You  wouldn't  even 
Q.  Can  you  locate  the 
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before  yon  did  it,  did  you?  A.  I  never  spoke 
of  it  to  him.  Q.  Yon  never  told  him  you  were 
going  to  do  it,  and  you  never  told  Mm  you  had 
done  it,  isn't  that  true?  A.  I  never  did.  Q. 
So  your  uncle  never  knew  up  to  the  day  of  his 
death  that  you  had  those  papers  in  the  envelope 
in  your  own  private  safety  deposit  box  at  the 
Commercial  Bank  to  which  only  you  had  ac- 
cess, is  that  right?  A.  I  don't  know  that  he  did. 
Q.  Well,  he  did  not  from  you,  did  he?  A.  He 
knew  I  had  them :  he  had  told  me  to  keep  them 
safe;  I  never  told  him,  and  he  never  had  asked 
me.  He  gave  them  to  me  to  keep  safe,  and  he 
knew  I  would  do  it.  Q.  And  he  handed  you 
the  keys  to  his  safe  at  the  time,  is  that  right? 
A.  I  couldn't  say  he  did  them  both  at  one  tune. 
O.  Tou  said  at  the  same  time.  Was  it  not  at 
the  same  time?  Didn't  he  hand  yon  the  keys  to 
the  safe  at  the  same  time  that  he  handed  you 
the  envelope?  A.  Why,  it  was  about  the  same 
time.  Q.  What  do  you  mean  by  about  the  same 
time?  A.  Why,  he  took  those  papers  from  his 
inside  pocket  and  he  handed  them  to  me,  and  he 
said,  'Keep  this,  lady,  you  may  want  them  some 
day.  Then,  a  few  minutes  after,  he  took  and 
handed  me  the  keys.  He  always  handed  me  the 
keys  to  the  safe  when  I  came  in  in  the  after- 
nooa." 

Tbib  printed  record  in  this  case  contains 
nrarly  1,200  pages.  We  find  It  will  be  im- 
practicable to  copy  at  great  length  the  tes- 
timony in  this  Immense  record.  We  shall 
content  ouiselves  with  stating  the  substance 
of  it.  There  was  testimony  pro  and  con  as 
to  the  mental  capacity  of  the  testator,  ex- 
tending over  a  period  of  many  years  before 
his  death,  which  occurred  in  Florida  on  Feb- 
ruary 22,  ).914.  This  question  of  mental 
capacity  was  submitted  to  the  Jury  In  a  very 
elaborate  charge,  and  we  shall  spend  no  time 
in  considering  whether  the  question  should 
have  been  submitted  to  the  jury;  and  the 
same  may  be  said  of  the  question  of  undue 
influence,  which  question  was  also  submitted 
to  the  Jury. 

The  testator  had,  for  a  number  of  years 
prior  to  his  death  and  prior  to  his  going  to 
Florida  in  the  fall  of  1913,  spent  bis  winters 
in  California. 

The  duplicate  of  the  will  of  1908  retained 
by  Robert  Walsh  has  never  been  found,  al- 
though due  search  was  made. 

As  bearing  upon  the  subject  of  revocation 
of  the  will  In  question,  the  contestants  pro- 
duced testimony  of  statements  made  from 
time  to  time  by  the  testator.  Among  others, 
it  was  testified  to  by  contestant  Robert  Flat- 
tery that,  in  1900,  when  Mr.  Flattery  and  his 
wife  were  visiting  the  testator,  Mr.  Flattery 
had  said  to  his  uncle: 

"Uncle,  on  these  trips  oat  to  California,  if 
anything;  should  happf-n  to  you,  have  you  got 
your  thmga  fixed— got  a  will  fixed?" 

To  which  the  testator  had  replied: 

"Will,  be  'dang!'     Everything  will  be  share 

and  share  alike,"  but  says,  "I  do  want  $5,0U0 

for  Father  McManos." 

This  testimony  is  corroborated  by  that  of 
Mrs.  Flattery. 

There  was  also  testimony  that  in  1009, 
when  Mrs.  Mary  A.  Walsh,  the  widow  of 
Patrick  J.  Walsh  of  Detroit,  accompanied  by 
her  three  daughters,  came  to  Port  Huron  to 
•ee  him,  he  said  to  her:    "Mary,  you  are 


getting  old.  Have  you  made  a  will?"  To 
which  she  replied,  "No,  I  haven't  made  a 
wlU."    And  he  said: 

"Well,  vou  might  just  as  well  not  make  a 
will.  It  is  better  not  to  make  a  will.  But,  if 
you  do  make  a  will,  the  only  way  any  one  should 
make  a  will  is  share  and  share  alike.  I  don't 
make  any  will  at  aU." 

There  was  also  testimony  of  Miss  Cole- 
man, the  trained  nurse  who  came  to  take 
care  of  testator  after  his  return  from  Califor- 
nia in  the  spring  of  1913,  and  who  continued 
to  take  care  of  him  until  he  died.  She  testi- 
fied to  the  condition  of  his  mind  much  of  the 
time  while  In  Florida.  She  testified,  in  sub- 
stance, that  about  a  month  before  testator 
was  taken  to  Florida,  probably  in  October, 
1913,  he  asked  her  to  call  Joseph  Walsh  on 
the  telephone,  which  the  nurse  did,  and,  not 
being  able  to  get]  Joseph  Walsh,  left  a  mes- 
sage, and,  Robert  Walsh  seeming  rather  rest- 
less, the  nurse  said,  "Uncle,  do  you  want  to 
see  Joe  on  business  of  tmportanoe?"  And  he 
said,  "Lady,  I  want  to  make  a  will." 

It  appears  from  the  record  that  the  tes- 
tator had  been  scxnewhat  irritated  and  an- 
noyed by  letters  wrltt«i  him  by  one  of  the 
Detroit  family  with  reference  to  property 
matters  in  which  the  testator  and  Patrick  J. 
Walsh  were  interested,  this  propMty  being 
located  at  Port  Huron  and  having  been  in 
charge  of  the  testator,  who  had  made  Ciertaln 
improvements  upon  the  property  and  had 
retained  the  rents  to  reimburse  himself ;  and 
this  niece  Ellen  Grace  Walsh  Kennedy  had 
written  him  letters,  and  it  is  claimed  that 
he  expressed  a  determination  to  cot  her  out, 
or  cut  her  off  from  sharing  in  any  portion  ot 
his  estate. 

Much  time  was  spent  in  the  examination 
and  cross-^camination  of  Miss  Coleman  as  to 
whether  he  said  he  desired  or  wanted  to 
"make  a  will,"  or  to  "change  a  will";  the 
witness  Miss  Coleman  being  of  the  opinion 
that  he  said  he  wanted  to  "make  a  wiU." 
This  witness  also  testified  that  about  three 
weeks  before  his  death  he  said  that,  if  it  had 
not  been  for  the  trouble  "that  one"  made  for 
him,  they  would  all  fare  alike;  and  the  wit- 
ness inferred  that  the  term  "Oiat  one"  refer- 
red to  Grace  Kennedy. 

On  the  part  of  the  proponents,  there  was 
much  testimony  tending  to  show  his  afFection 
for,  and  the  deep  interest  which  he  took  in, 
the  Port  Huron  branch  of  the  family,  called 
sometimes  the  "favored  ones"  in  this  record; 
and  there  are  many  letters  to  dllTerent  mem- 
bers of  this  family,  and  especially  to  Nan 
Walsh,  who  seems  to  have  been  his  confiden- 
tial clerk  during  a  large  portion  of  the  years 
covered  l^  the  testimony,  expressing  the  in- 
terest which  he  took  in  the  family,  and  con- 
taining many  inquiries  regarding  their  wel- 
fare. There  was  also  testimony  t«iding  to 
show  that  he  was  desirous  of  having  different 
members  of  this  family,  especially  the  young 
women,  take  an  Interest  in  the  business  and 
property  which  he  owned  at  Port  Huron,  say- 
ing that  it  would  be  theirs  some  day,  and 
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that  he  wanted  them  to  learn  how  to  care 
for  It 

Aside  from  the  testimony  oa  behalf  of  the 
contestants,  above  referred  to,  there;  was  noth- 
ing in  the  conduct  of  the  testator,  from  the 
time  he  made  what  may  be  termed  the  "At- 
kinson will,"  in  January,  1899,  down  to  the 
time  of  his  death,  to  show  that  he  had  in  any 
way  changed  In  his  feelings  toward  or  Inter- 
est in  the  proponents,  and  the  other  mem- 
bers of  the  Port  Hurwi  Walsh  family.  This 
conduct  covers  many  years  prior  to  the  death 
of  the  testator,  and  we  think  is  significant  as 
showing  the  state  of  mind  of  the  testator  and 
his  determined  purpose  to  jworide  liberally 
for  them. 

We  shall  now  proceed  to  consider  some  of 
the  qaestlons  raised,  and  rulings  of  the  court 
upon  the  trial  ot  the  case  at  the  circuit. 
There  are  358  assignments  of  error,  and  it 
would  be  interminable  for  us  to  consider 
these  assignments  separately.  We  shall  &a- 
deavor  to  dispose  of  them  as  we  proceed  with 
the  case. 

The  first  question  which  we  shall  consider, 
being  raised  by  an  assignment  of  error,  is  the 
claim: 

(J)  That  the  court  erred  in  refusing  to  per- 
mit all  ot  the  contestants  to  have  more  than 
four  peremptory  challenges  upon  the  im- 
paneling of  the  Jury. 

While  it  may  be  somewhat  doubtful  wheth- 
er the  question  is  properly  before  us,  the 
court  having  simply  stated  what  it  would  do 
were  a  further  peremptory  challenge  made, 
yet  we  are  disposed  to  treat  the  matter  upon 
its  merits.  All  are  familiar  with  the  statute 
which  provides  that  eadi  party  may  Chal- 
lenge peremptorily  four  Jurors.  In  this  case, 
all  the  contestants  filed  the  same  objections 
and  appeared  by  the  same  counsel  in  the  pro- 
bate court.  All  of  the  contestants  signed  the 
same  claim  o£  appeal.  One  bcmd  was  filed 
signed  by  all.  In  the  circuit  court,  four  sets 
of  attom^s  claimed  to  represent  different 
contestants. 

(2)  At  the  close  of  the  testimony,  the  court 
dolled  a  motion  on  behalf  of  the  contestants 
for  the  direction  of  a  verdict  upon  the 
grounds  stated  in  the  following  request: 

"The  evidence  in  this  case  shows  undigpntedly 
that  the  instrument  alleged  to  be  the  last  will 
and  testament  of  Robert  Walsh  was  executed  in 
duplicate.  I  charge  yon  that  bodi  duplicates 
constitute  but  one  wiU^nd  that  the  destruction 
of  the  one  by  Robert  Walsh  with  intent  to  re- 
voke such  will  would,  in  the  eyes  of  the  law.  be 
considered  as  a  destruction  of  both  duplicates, 
and  that  under  the  evidence  the  duplicate  which 
appears  to  have  been  last  in  his  possession,  cus- 
tody, and  control,  not  having  been  produced,  or 
its  absence  accounted  for,  the  presumption  is 
that  Robert  Walsh  destroyed  the  same  with 
the  intention  of  revoking  it;  inasmuch  as  the 
two  duplicates  constitute  but  One  will,  that 
game  presumption  would  apply  to  the  duplicate 
of  the  alleged  will  produced,  and  your  verdict 
must  therefore  be  in  favor  of  the  contestants 
and  against  the  admission  to  probate  of  said 
duplicate." 

Error  is  assigned  upon  the  refusal  to  give 
this  request. 


Contestants  maintained  in  tlie  court  below 
that  the  testimcmy  ofTered  by  the  propooeuta 
to  overcome  said  presumption  was  not,  as 
matter  of  law,  suffldott  to  overcome  the 
same,  or  to  bring  pn^^onente  within  any  of 
the  excepttonsl  to  the  rule. 

(8)  Failure  to  call  Jean  Down,  one  of  the 
subscribing  'vtrltnesses. 

This  witness  had  been  examined  Tq>on  the 
hearing  in  the  probate  court.  It  appeared 
that  she  resided  out  of  the  state  of  Michigan, 
and  in  Chicago.  Proponents  offered  to  read 
her  testimony,  takoi  in  probate  court,  wbicb 
had  been  extended  and  Its  correctness  testified 
to  by  the  stenographer.  This  offer  being  ol>- 
Jected  to  by  the  contestants,  the  same  was 
withdrawn.  It  is  claimed  that  this  failure  to 
call  this  witness  was  reversible  error. 

(4)  Upon  the  trial  there  was  testimony  re- 
lating to  certain  conduct  and  statements  of 
Joseph  Walsh,  proponent,  at  the  home  o£  bis 
uncle  Patrick  J.  Walsh  Just  prior  to  the  lat- 
ter's  death,  and  shortly  before  the  making 
of  what  is  termed  the  Atkinson  will.  This 
evidence  was  admitted,  but  the  court  limited 
Its  use  merely  for  the  purpose  of  testing  the 
credibility  of  Joseph  Walsh,  but  denied  its 
use  as  substantive  evidence,  and  In  Its  charge 
to  the  Jury  so  limited  the  use  of  sudi  testi- 
mony, and  Instructed  the  Jury  that  the  state- 
ments could  not  be  used  as  proof  that  undue 
influence  was  exercised  by  Joseph  Walsh. 
The  following  request  was  proffered  by  con- 
testants and  refused  by  the  court: 

"If  you  find  that  Joseph  Walsh,  on  the  Friday 
before  Patrick  J.  Walsh's  death,  went  to  Pat- 
rick J.  Walsh's  house  and  had  a  controversy 
with  him  with  reference  to  an  attempt  upon  the 
part  of  Joseph  Walsh  to  have  Patrick  J.  Walsh 
deed  to  the  Port  Huron  Walshes  certain  proper- 
ty in  Detroit  which  Patrick  Walsh  refused  to 
do,  and  if  you  find  that  Joseph  Walsh  threat- 
ened to  get  even,  then  you  must  consider  wheth- 
er gr  not  Joseph'  Walsh  did  endeavor  to  get 
even,  and  whether  through  his  influence,  and 
the  influence  of  others,  the  Atkinson  will  was 
made  in  the  following  month,  whereby  the  De- 
troit Walshes  were  left  but  fl.OOO  each  and 
the  great  bulk  of  the  estate  left  to  tbe  Port 
Huron  Walshes." 

Error  is  assigned  upcm  this  refusal. 

(5)  It  appeared  In  evidence  that  the  tes- 
tator's wife  procured  a  divorce  from  him  in 
1885;  that  the  case  was  appealed  to  this 
court  and  the  decision  handed  down  in  June, 
1886.  It  also  appeared  that  thcr  record  In 
that  case  contained  a  large  number  of  letters 
which  had  been  written  by  the  testator  to  his 
wife  before  and  pending  that  litigation. 
Those  letters  are  referred  to  In  the  opini(HX 
In  Walsh  v.  Walsh,  61  Mich.  654,  28  N.  W. 
718,  where  the  writer  of  the  opinion  said: 

"They  (Walsh's  letters)  are  such  as  no  man, 
in  any  rank  of  life,  could  write  to  his  wife,  in 
his  right  senses,  unless  he  was  brutal  and  beast- 
ly in  his  nature.  ♦  •  »  They  are,  indeed, 
more  like  the  crazy  ebullitions  of  an  insane 
man  than  they  are  the  production  of  any  rea- 
sonable, decent  human  mind." 

These  letters  were  offered  In  evidence  for 
the  purpose  of  showing  the  mental  state  <Hr 
condition  of  the  writer's  mind  at  the  time 
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they  were  written.  Those  letters  cover  a 
period  running  from  1879  to  1883.  The  let- 
ters, upon  objection,  were  excluded  by  the 
court,  as  was  also  the  opinion  of  this  court 
In  that  case,  to  all  of  which  exception  was 
duly  taken. 

(6)  Objection  was  made,  and  overruled,  to 
certain  testimony  of  Frank  C.  Wellman,  cash- 
ier of  the  St  Clalr  County  Sayings  Bank,  as 
to  the  mental  competency  of  the  testator. 
The  following  questions  were  asked: 

"Q.  From  your  observation  of  Mr.  Walsh  from 
the  time  he  opened  tiie  account  in  1902  up  to 
two  years  before  his  death,  what  is  your_  opin- 
ion of  bis  mental  capacity  to  transact  business? 
(This  question  was  objected  to,  the  objection 
overruled,  and  an  exception  taken,  and  tlie  wit- 
ness answered :)  I  should  judge  that  he  was  com- 
petent to  transnct  any  business  that  he  desired. 
Q.  Now,  was  Mr.  Walsh,  in  your  opinion,  dur- 
ing the  time  he  was  making  these  deposits  and 
doing  the  business  in  your  bank,  in  a  mental 
and  physical  condition  to  transact  business  re- 
quiring an  exercise,  of  judgment  and  the  reason- 
ing faculties  and  consecutive  thought  on  his 
part?  (Objection  and  exception.)  A.  In  my 
opinion  he  was." 

It  Is  claimed  this  was  error. 

(7)  Questions  to  expert  witnesses  Drs.  Bab- 
cock  and  Kennedy. 

In  the  cross-examination  of  Dr.  Babcod^, 
the  ftiUowlng  occurred: 

"Q.  Assuming  that  to  make  the  will  in  ques- 
tion the  jury  must  be  satisfied  that  Robert 
Walsh  at  the  time  of  making  this  wUl  in  May, 
1908,  which  discriminates  among  his  relatives, 
that  not  only  he  had  sufficient  memory  to  recall 
the  several  persons  who  might  or  ought  to  be 
the  fitting  objects  of  his  bounty,  but  sufficient 
understanding  to  comprehend  his  relationship 
to  them,  their  relationship  to  him,  and  their 
claims  upon  him,  that  that  is  the  law,  would 
you  say  that  a  person  suffering  from  senile  de- 
mentia has  that  sufficient  memory?  Mr.  Avery: 
I  object  to  that  question  as  invading  the  prov- 
ince of  the  jury.  (Objections  sustained.  Excep- 
tion.) Mr.  Selling:  Your  honor  gives  me  the 
exception  if  it  is  on  the  legal  proposition  as  to 
our  right  to  put  a  question  of  that  sort,  I 
would  Tike  to  be  heard,  if  the  court  please.  The 
Court:  No,  it  is  the  form  of  the  question.  Q. 
The  will  in  question  here,  Doctor,  is  known  as 
what  is  a  discriminatory  will;  be  leaves  differ- 
ent sums  to  different  relatives  who  are  in  the 
same  degree  of  relationship  both  as  nephews  and 
nieces  and  as  grandnephews  and  grandnieces. 
Assuming  that  to  make  such  a  wul  a  person 
must  have  sufficient  memory  to  recall  the  sev- 
eral persons  who  might  or  ought  to  be  the  fit- 
ting objects  of  his  bounty,  and  sufficient  under- 
standing to  comprehend  his  relationship  to 
them,  their  relationship  to  him,  and  their  claims 
upon  liim,  would  you  say  that  a  person  suffer- 
ing from  senile  dementia  had  that  mental  com- 
petency? (Objected  to,  objection  sustained,  and 
exception.)  Q.  Would  you  say  that  a  person 
Buffering  from  senile  dementia  would  have  suffi- 
cient memory  to  recall  the  several  persons  who 
might  or  ought  to  be  the  fitting  objects  of  bis 
bounty,  and  sufficient  understanding  to  compre- 
hend his  relationship  to  them,  their  relationship 
to  him,  and  their  claims  upon  him?  Mr.  Avery: 
The  same  objection.  (Objection  sustained.  Ex- 
ception.) Q.  What  can  you  say  in  general  as 
to  the  ability  of  a  person  suffering  with  senile 
dementia  to  make  a  discriminatory  -will:  that  is, 
a  will  treating  persons  in  the  same  degree  of 
relationship  in  a  different  manner  and  with  dif- 
ferent bequests  in  amount  and  nature?  (Same 
objection,  ruling,  and  exception.)" 


Subsequently,  after  the  witness  Dr.  Bab- 
cock  had  given  his  testimony,  the  court  8taf> 
ed  that  It  would  permit  an  answer  to  the 
question : 

"Would  you  say  that  a  person  suffering  from 
senile  dementia  would  have  sufficient  memory 
to  recall  the  several  perscms  who  might  or 
ought  to  be  the  fitting  objects  of  his  bounty,  and 
sufficient  understanding  to  comprehend  his  re- 
lationship to  them,  their  relationship  to  him, 
and  their  claims  upon  him?" 

Upon  the  dose  of  the  examination,  that 
question  was  put  to  the  witness  Babcock,  and 
the  answer  was:  "I  should  say  not  In  all  In- 
stances." 

Similar  questions  put  to  the  witness  Dr. 
Kennedy  received  similar  rnlings.  These  wit- 
nesses were  examined  at  great  length,  as  ap- 
pears by  the  record.  Error  is  assigned  upon 
these  rulings. 

(8)  Requests  of  contestants  Flattery  to 
charge.  The  fifteenth  request  to  charge  reads 
as  follows: 

"The  jury  may  consider  the  nature  and  char- 
acter of  the  will,  and,  if  it  be  contrary  to  nat- 
ural Justice,  this,  with  the  other  facts  of  the 
case,  may  be  considered  by  the  Jury  in  the  de- 
termination of  the  question  whether  or  not  the 
testator  was  of  soimd  mind." 

This  request  was  refused,  and  error  is  a»- 
signed  upon  the  refusaL 
The  twenty-ninth  request  was  as  follows : 
"The-  jury  is  instructed  that,  whUe  a  man  is 
not  to  be  regarded  as  of  unsound  mind  simply 
because  the  provisions  of  his  will  are  unjust, 
yet  the  jury  have  a  right  to  take  into  considera- 
tion the  provisions  of  his  will ;  and  if  they 
find  them  to  be  unjust,  in  view  of  the  claims 
tliat  ills  relatives  rightly  had  upon  his  i>owktj, 
the  Jury  liave  a  ri^t  to  consider  this  fact,  m 
connection  with  all  the  other  circumstances  of 
the  ease,  in  determining  whether  or  not  R6\y 
ert  Walsh  had  sufficient  mental  capacity  to 
make  this  wiU." 

This  request  was  also  refused,  and  error 
Is  assigned  upon  it 

The  twenty-sixth  request  to  Cbai^  leads 
as  follows : 

"Men  may  have  mental  capacity  to  compre- 
hend a  few  simple  details,  but  when  an  estate  is 
large,  requiring  the  remembrance  of  many  facts 
and  the  comprehension  of  many  details,  and  the 
disposition  to  be  made  is  complicated,  and  there 
is  a  great  discrimination  between  rdatives  of 
the  same  degree,  it  requires  greater  mental  ca- 
pacity than  simply  to  make  a  will,  leaving  to 
all  relatives  of  the  same  relationship  his  prop- 
erty, share  and  share  alike;  and  you  must,  m 
determining  mental  capacity,  determine  whether 
Robert  Walsh  had  sufficient  mind  and  memory 
to  make  the  discriminatory  will  now  offered  here 
for  probate." 

Also,  the  twenty-seventh  request: 
"It  is  claimed  by  the  contestants  in  this  case 
that  Robert  Walsh,  at  the  time  of  the  making 
of  the  instrument  presented  for  allowance  here,  . 
was  suffering  from  senile  dementia,  a  condition 
of  the  mind  due  very  often  to  the  hardening  of 
the  arteries  leading  to  the  brain,  often  found  in 
persons  of  advanced  years  who  have  led  seden- 
tary lives  and  who  have  had  a  great  dea>  of 
mental  stress  or  worry.  Unless  those  offering 
the  will  for  probate  convince  you  by  a  fajt  pre- 
ponderance of  the  evidence  that  Robert  Walsh 
did  not  have  senile  dementia,  or  that  (be  dis- 
criminations in  his  will  were  not  due  thereto, 
then  you  must  find  against  the  will  in  queo- 
tion." 
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None  of  tiie  foregotng  was  given  in  tbe  Ian- 
gnage  stated,  and  error  Is  assigned  tbereon. 

The  contestants  Emma  Keith  and  others  as- 
sign error  npon  tbe  following  portion  of  the 
ciharge: 

"Now,  if  this  duplicate  copy  was  destroyed  by 
Bobert  Walsh  before  he  handed  the  other  du- 
plicate copy  to  Miss  Nan  Walsh,  there  can  be 
no  conclusive  presumption  that  he  destroyed  it 
with  intent  to  revoke  it,  and  under  those  cir- 
cumstances the  destruction  of  the  duplicate  copy 
by  Robert  Walsh,  before  the  time  he  handed  the 
other  duplicate  copy  here  produced  to  Miss  Nan 
Walsh,  docs  not  necessarily  invalidate  the  du- 
plicate copy  here  produced. 

"In  other  words,  if  Robert  Walsh  destroyed 
one  of  the  duplicate  copies  of  the  paper,  whUe 
he  had  both  in  his  possession,  and  then  after- 
wards handed  the  remaining  duplicate  cops  to 
Miss  Nan  Walsh  with  instructions  to  her  to 
keep  it,  tiiese  facts  taken  together  raise  no  con- 
clusive presumption  that  he  destroyed  the  du- 
plicate with  intent  to  revoke  the  instrument, 
and  if  you  so  find  from  all  the  testimony,  facts, 
and  circumstances,  then  you  would  be  justified 
in  finding  that  Robert  Walsh,  Yfy  the  destruc- 
tion of  one  of  the  duplicate  copies,  did  not  in- 
tend to  revoke  the  instrument  he  had  executed, 
and  that  the  instraroent  here  offered  is  the  last 
will  and  testament  of  Robert  Walsh,  deceased." 

Also  the  following: 

"On  the  other  hand,  it  yon  find  from  all  the 
testimony,  facts,  and  circumstances,  that  Robert 
Walsh  retained  in  his  possession  one  of  the 
duidicate  papers  after  he  had  given  one  of  them 
hito  the  possession  of  Miss  Nan  Walsh,  the  non- 
production  of  this  duplicate  instrument  so  re- 
tained by  him  raises  a  presumption  that,  not 
only  Robert  Walsh  destroyed  this  duplicate  in- 
strument, but  also  that  be  destroyed  it  with  in- 
tent to  revoke  the  will  which  he  nad  so  execut- 
ed in  duplicate,  and  if  you  so  find  you  will 
return  a  verdict  that  the  purported  will  here  of- 
fered Is  not  the  last  will  and  testament  of  Rob- 
ert Walsh,  deceased." 

The  court  added  tbe  following : 

"However,  if  at  any  time,  either  before  or 
after  the  delivery  of  the  -duplicate  copy  of  tlie 
paper  to  Miss  Nan  Walsh,  Robert  Walsh  de- 
stroyed one  of  the  duplicate  copies  of  the  in- 
strument with  intent  to  revoke  it,-  that  act 
wonld  constitute  a  revocation  of  the  instrument 
and  defeat  the  will." 

Tbe  qnestion  whether  tbe  verdict  was  con- 
trary to  the  weight  of  the  evidence  is  not  be- 
fore us,  and  will  not  be  considered ;  tbe  rec- 
ord failing  to  show  any  motion  for  a  new 
trial. 

We  shall  consider  the  subjects  in  the  order 
In  which  they  hare  been  stated. 

1.  Number  of  challenges  allowed  contest- 
anta 

[1  ]  It  should  be  borne  in  mind  that  the  Is- 
sue here  was,  wUl  or  no  wllL  No  matter  how 
many  different  persons  appeal  in  a  will  case, 
they  can  only  raise  one  Issue,  and  there  can 
be  but  one  trial  of  that  issue,  which  is  to 
determine  the  question  of  will  or  no  will. 
The  rule  seems  to  be  that  where  the  issue  was 
a  single  one,  and  where  there  could  be  bat  one 
verdict,  it  was  as  though  there  was  but  one 
party  before  the  court ;  but  where  there  were 
different  issues  and  different  parties,  and 
there  could  be  different  judgments  against  the 
various  parties,  that  the  rule  Is  different 
StnA  V.  ,HbK!hKian,  37  Mich.  490.    This  doq- 


trine  was  approved  -in  a  later  case.  In  a  ,wiU 
contest,  where  an  attempt  was  made  to  have 
separate  challenges  for  tbe  separate  contes- 
tants. The  lower  court  denied  this  claim,  and 
Justice  Cooley,  in  affirming  this  decision, 
said: 

"The  ruling  was  within  the  decision  of  Stroh 
V.  Hincfaman,  S7  Mich.  490,  and  requires  no  dis- 
cussion." Fraser  v.  Jennison,  42  Mich,  at  page 
211,  3  N.  W.  at  page  884. 

Contestants  cite  the  case  of  Tonkus  v. 
McKay,  186  Mich.  203,  152  N.  W.  1031.  In 
that  case,  it  appeared  that  different  Judg- 
ments might  be  entered.   This  court  said : 

"All  of  the  defendants  are  not  liable  to  the 
same  extent,  or  for  the  same  reason,  or  in  the 
same  manner." 

Therefore  it  was  held  that  separate  chal- 
lenges were  proper.  We  think  the  case  readi- 
ly distinguishable  from  tbe  Instant  case,  and 
tbat  the  court  did  not  err  in  this  ruling. 

[I]  2.  Revocation.  This  presents  the  prin- 
cipal question  in  the  case  in  our  judgment. 

The  question  here  presented,  when  applied 
to  a  duplicate  will,  is  a  most  interesting  one 
and  appears  to  be  a  new  question  in  this 
state.  Does  tbe  same  rule  apply  as  in  the 
case  of  a  single  will?  Ck>unsel  for  proponeuts 
concede  tbat  In  case  of  a  single  will  which 
has  been  traced  to  testator's  posaessloD,  and 
is  missing  at  bis  death,  the  law  raises  a  pre- 
sumption tbat  he  destroyed  it,  and  tbat  be 
did  so  with  intent  to  revoke  It  The  authori- 
ties upon  tbe  subject  are  not  numerous,  but 
they  all  seem  to  be  to  the  effect  that  the 
same  rule  applies  in  tbe  case  of  a  duplicate 
wUL 

In  1  Jarman  on  Wills  (6tb  Ed.)  at  star 
page  123,  that  author  says : 

"Sometimes  a  testator  for  greater  secnrity 
executes  his  WiU  in  duplicate,  retaining  one 
part,  and  committing  the  other  to  the  custody 
of  another  person  (usually  an  executor  or  trus- 
tee) ;  and  questions  have  not  unfrequently  arisen 
as  to  the  effect  of  his  subBequenuy  destroying 
one  of  such  papers,  leaving  the  duplicate  entire. 
In  these  cases,  the  presumption  generally  is  that 
the'  testator  means  by  the  destruction  of  one 
part  to  revoke  the  win,  but  the  strength  of  the 
presumption  depends  much  upon  circumstances." 

See,  also,  Thornton  on  Lost  Wills,  {  68. 

But  this  presumption  of  revocation  may  be 
rebutted,  the  same  as  in  other  cases.  While 
there  Is  much  force  in  the  argument  tbat  tbe 
reason  why  a  will  is  made  In  duplicate  is 
that  If  one  becomes  lost,  mislaid,  or  destroy- 
ed, tbe  other  will  be  found  and  put  into  ef- 
fect, yet  the  uniform  rule  seems  to  be  as 
above  stated. 

Tbe  last  expression  of  tbis  court  upon  tbe 
subject  of  lost  wills  is  In  re  Keene's  EJstate, . 
189  Mich.  97,  155  N.  W.  614.    There  Justice 
Knbn  said: 

"It  is  without  question  the  rule  of  law  that 
where  a  will  cannot  be  found  at  the  death  of  the 
testator  upon  proper  search  being  made,  and 
especially  where  tne  will  is  not  traced  out  of 
the  possession  of  the  testator,  it  is  to  be  pre- 
sumed that  it  was  destroyed  by  him  animo  revo- 
canda.  But  it  is  also  established  in  this  state 
that  this  presumption  of  rwocation  can  be  met 
bjr  declarations  of  the  testator.    It  was  aai^  bi 
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Ewing  ▼.  Mclntyre,  141  Micli.  506-617  [104  N. 
W.  787,  791]:  'Bat  counsel  for  contestanta 
contend  that  the  declarations  of  the  testator 
were  not  competent  evidence  to  rebut  the  pre- 
sumption of  reTocation,  and  that  the  great 
weight  of  authority  is  to  that  effect.  •  »  • 
We  do  not  deem  it  necessary  to  enter  upon  a 
discussion  of  the  authorities  to  determine  on 
which  side  the  weight  of  authority  lies,  since  the 
rule  has  been  established  in  this  state  against 
contestants'  contention.  Lawyer  v.  Smith.  8 
Midj.  412  [77  Am.  Dec.  460] ;  Harring  v.  Allen, 
26  Mich.  506;  In  re  Hope,  48  Mich.  518  [12  N. 
W.  6821;  In  re  Lambie%  Estate,  97  Mdcb.  60 
[50  N.  W.  223];  Cheever  v.  North,  106  Mich. 
390  [64  N.  W.  455,  37  L.  R.  A.  561,  58  Am.  St. 
Rep.  499].'  It  was  also  said  in  Re  Foerster's 
Estate,  177  Mich.  674Lon  page  686  [143  N.  W. 
616,  on  page  620]:  'Whether  or  not  the  pre- 
sumption of  revocation  is  rebutted  is  a  ques- 
tion for  the  jury.  Thornton  on  Lost  Wills,  S 
73,  citing  cases.'  " 

Manajrlo  v.  Parker,  76  N.  H.  139,  71  Atl. 
637,  24  L.  R.  A.  (N.  S.)  180,  Ann.  Gas.  1912A, 
269,  Is  a  well-considered  and  interesting  case. 
It  Is  there  held  that,  where  a  will  la  execut- 
ed In  duplicate,  the  presumpticm  of  an  intent 
to  revoke  the  same,  arising  ttom  the  testa- 
tor's act  in  destroying  the  copy  In  hla  cus- 
tody, is  not  an  Irrebuttable  conclusiom,  but  is 
a  mere  Inference  of  fact;  that  such  will  is  not 
revoked  by  the  mere  destruction  by  the  tes- 
tator of  the  copy  in  his  possession,  if  he 
understands  that  the  other  copy  is  left  in 
force;  that  where,  in  such  a  case,  there  is 
evidence  to  rebut  the  inresuniption  of  revo- 
cation by  the  destruction  of  the  copy  In  the 
testator's  possession,  the  question  of  revoca- 
tion is  one  of  fact  for  the  Jury.  In  that  case, 
the  evidence  tended  to  show  that  the  p^)er 
offered  for  probate  was  executed  as  a  will  by 
Hannah  Stevens,  September  14,  1899.  Before 
it  was  signed  and  witnessed,  a  line  was  cross- 
ed out  Shortly  thereafter  a  second  draft, 
identical  with  the  first  draft  except  for  the 
erasure,  was  executed  before  the  same  wit- 
nesses at  the  request  of  the  attorney  who 
drew  the  will,  because  he  did  not  wish  a 
paper  prepared  by  him  to  go  to  probate  In 
the  condition  of  the  first  draft.  When  the 
second  draft  was  signed.  Miss  Stevens  gave 
the  first  to  one  of  the  witnesaes,  Mrs.  Noyes, 
"to  keep  in  case  anything  happened"  to  the 
second,  which  testatrix  retained  In  her  pos- 
sessloq.  Mrs.  Noyes  kept  the  first  draft  until 
about  three  weeks  before  Miss  Stevens  died, 
when  It  was  delivered  to  an  attorney,  who 
retained  it  until  it  was  offered  for  probate. 
Miss  Stevens  kept  the  second  draft  in  her 
own  possession,  and  within  two  years  v<dun- 
tarily  destroyed  it  by  tearing.  At  that  time 
she  declared  that  she  did  not  like  it,  and 
would  not  have  it  She  died  August  12, 1906. 
Subject  to  the  defendant's  exception,  Mrs. 
Noyes  testified  that  about  two  years  after  the 
will  was  made  the  testatrix  asked  If  she 
still  had  the  paper  which  had  been  given  to 
her,  and  said  that  the  one  she  had  kept  had  j 
been  destroyed  because  some  of  her  relatives 
bad  made  a  fuss ;  that  the  testatrix  said  she  | 
bad  earned  the  money  lierself,  had  a  right  to  \ 
dlspoae  of  it  as  she  saw  fit,  and  would  like 


to  see  the  faces  of  her  relatives  when  the 
will  was  read.  Subject  to  the  same  «xev>- 
tion,  Dr.  Danforth  testified  timt  about  two 
weeks  before  her  death  Miss  Stevens  said 
that  she  was  very  fond  of  Miimie  (the  resid- 
uary legatee)  and  did  not  know  bow  she  could 
get  along  without  her;  that  she  was  going 
to  take  care  of,  or  provide  for,  Minnie  If  It 
lay  in  her  power ;  and  that  "ttiat  was  fixed." 
Among  others  things,  the  court  said: 

"From  the  facts  surrounding  the  execution  of 
the  two  documents  by  the  deceased,  it  could  be 
found  that  she  intended  them  for  duplicate  wills, 
and  that  she  understood  that  the  copy  left  with 
her  neighbor  would  continue  to  be  ner  will,  no 
matter  what  was  done  with  the  copy  she  herself 
retained.  Tliere  is  no  evidence  (other  tlian  by 
way  of  presumption)  that  the  testatrix  ever  had 
a  different  understanding.  It  is  true  tliat  there 
was  evidence  that  at  the  time  sihe  destroyed  the 
copy  of  the  wUI  in  her  possession  she  said  she 
did  not  like  it  and  would  not  have  it  Undoubt- 
edly, this  was  sufficient  evidence  to.  support  a 
finding  that  she  intended  to  revoke  her  will; 
but  it  was  not  a  preferred  class  9f  evidence  of 
intent.  Taken  in  connection  with  the  evidence 
of  her  understanding  as  to  the  force  and  effect 
of  the  other  copy,  and  considering  the  fact  that 
she  allowed  that  copy  to  continue  in  the  custody 
of  her  near  neighbor  and  friend  for  five  years 
after  the  destruction  of  the  copy  she  herself  bad, 
the  evidence  of  intent  to  revoke  the  existing  copy 
is  of  a  dubious  sort  That  is,  there  are  facts  in 
evidence  from  which  different  inferences  may  be 
drawn." 

The  will  was  sustained  in  that  case.  Ref- 
erence Is  here  made  to  the  note  to  this  case 
in  Ann.  Gas.  1912A,  273. 

One  of  the  latest  and  best-considered  cases 
we  have  found  upon  the  subject  of  lost  wills 
(decided  in  1913)  is  Jackson  v.  Hewlett,  114 
Va.  673,  77  S.  E.  618.  Many  English  and 
American  cases  are  there  reviewed,  including 
Ewing  V.  Mclntyre,  and  it  was  held  that 
where  the  due  execution  and  contents  of  a 
will  are  admitted  or  clearly  established,  but 
it  cannot  be  found  upon  the  death  of  the 
testator,  and  the  cause  of  its  disappearance  Is 
unknown,  it  is  permissible,  in  order  to  repel 
the  presumption  of  revocation  by  the  testa- 
tor, to  prove  the  declarations  of  the  testator 
made  anterior  to  the  making  of  the  will, 
coincident  with  its  preparation  and  execution, 
and  8ul)sequeat  Ito  its  execution,  showing  his 
state  of  mind  and  determined  purpose  to  pro- 
vide liberally  for  the  legatee  named  in  the 
will,  and  his  state  of  mind  as  to  other  rela- 
tions and  his  desire  that  they  should  not 
have  his  estate  at  his  death ;  that  such  dec- 
larations, repeated  and  persisted  in  from  a 
time  anterior  to  the  making  of  the  will  up  to 
within  a  few  days  of  his  mental  and  physical 
helplessness  culminating  In  his  death,  estab- 
lish a  continued  and  unchanged  purpose  as  to 
the  disposition  he  desired  to  make  of  his  es- 
tate, and  negative  the  presumption  that  he 
had  destroyed  his  will  with  intent  to  revoke 
it;  that  evidence  to  the  testator's  original 
purposes,  and  the  mental  attitude  on-  which 
they  were  founded,  of  the  condition  out  of 
which  that  mental  attitude  arose,  of  the  con- 
summation of  the  purpose  in  the  will  Itself, 
and   of   the  continuance   of  the  conditions 
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wUch  produced  tbe  original  mental  attitude, 
all  bear  on,  and  relate  to,  the  oontiniMuice  of 
that  attitude,  and  tend  to  negative  the  pre- 
sumption of  revocation. 

[3]  In  the  Instant  case,  we  have  first  the 
uncontradicted  fact  that  the  testator  as  far 
back  as  1899  executed  a  will  which  was  to 
all  practical  purposes  Identical  with  the  will 
here  offered.  It  appears  that  he  ''ook  great 
care  in  the  preparation  of  tliat  will;  that 
he  consulted  Mr.  Atkinson,  his  attorney,  sev- 
eral times  in  regard  to  it  That  will  showed 
a  carefully  thought  out  scheme  -of  distribu- 
tion. Jt  remained  uncliajaged  until  1906, 
when  a  codldl  of  no  practical  importance 
was  added.  In  1906  or  1907,  the  testator 
decided  to  change  one  of  his  executors,  and, 
instead  of  adding  another  codicil,  a  new  will 
was  made,  incorporating  the  codicil  and  this 
diange.  The  original  plan  was  strictly  ad- 
hered to,  and  the  exact  language  was  preserv- 
ed, under  his  direction.  In  1908,  a  new  will 
was  drawn  with  only  a  minor  change,  and  the 
exaM  i>rovlslon8  and  language  of  the  so-call- 
ed Atkinson  wlU  were  otherwise  retained. 
Testator's  plan  bad  never  dlianged  during 
tills  period  of  nine  years.  It  appeared  by  the 
testimony  of  Hr.  Moore  that  testator's  ex- 
pressed reason  for  making  the  wUI  was  that 
the  only  human  Interest  which  he  had,  was 
In  the  Port  Huron  family  of  Walshes.  There 
is  no  evidence  that  this  afFection  ever  changed 
to  the  last  moment  of  his  life.  There  is  no 
evidence  that  testator's  property  in  any  way 
changed  so  as  to  form  a  reason  for  revoking 
his  wilL  The  draft  of  the  will  produced  at 
the  hearing  had  been  placed  in  the  hands  of 
one  of  the  executors  for  her  to  take  care  of, 
he  saying:  "Keep  this,  lady,  you  may  want 
them  some  day."  We  are  of  opinion  that  the 
facts  and  circumstances  were  sufiSdent  to  be 
submitted  to  the  jury,  and  that  tlie  trial 
court  did  not  err  in  refusing  to  direct  a  ver- 
"  diet  for  the  contestants. 

[4]  3.  Was  there  error  In  the  ruUng  as  to 
the  failure  to  produce  Jean  Down  at  the 
trial?  She  was  out  of  the  state.  She  bad 
testified  in  the  probate  court  That  testi- 
mony was  offered  by  proponents  at  the  trial, 
but  being  objected  to  by  contestants,  was 
withdrawn.  Under  our  holding  in  Abbott  v. 
Abbott  41  Mich.  540-54.3,  2  N.  W.  810,  and  it 
appearing  by  this  record  that  no  real  issue 
was  made  as  to  the  execution  of  the  will 
tn  question,  we  think  there  was  no  reversi- 
ble error  In  the  ruling  upon  this  question. 
And  we  think  that  the  court  did  not  err 
in  charging  the  Jury  that  the  statutory 
formalities  in  the  execution  of  the  will  had 
be&a  compiled  with. 

[I]  4.  Was  there  error  in  restricting  the 
testimony  as  to  the  conduct  and  statements 
of  Joseph  Walsh  at  the  home  of  Patrick 
J,  Walsh  Just  prior  to  the  latter's  deathT 
It  is  claimed  that  the  court  erred  in  re- 
stricting the  use  of  this  testimony  to  be 
considered  merely  for  the  purpose  of  test- 
ing the  credibility  of  Joseph  Walsh,  the  pro- 


ponent and  one  of  the  l^atees.  We  tUnk 
the  ruling  was  correct  In  re  Ganun's  ffia- 
tate,  174  Mich.  286,  140  N.  W.  561;  In  re 
Shanahan's  Estate,  176  Mich.  137,  142  N.  W. 
573. 

[8]  5.  Did  the  court  err  in  refusing  to 
admit  in  evidence  the  letters  used  in  tbe  di- 
vorce case  of  Walsh  v.  Walsh,  and  in  ex- 
cluding the  opinion  in  that  case?  We  think 
not  We  are  of  opinion  that  the  letters  were 
too  remote  in  point  of  time,  having  been 
written  a  quarter  of  a  century  before  tbe 
will  in  question  was  made.  They  were  not 
material  as  tending  to  show  the  state  of 
mind  of  the  testator  when  the  will  was 
made.  The  opinion  in  the  divorce  case  was 
not  an  adjudication  of  any  question  Involved 
in  the  instant  case.  From  the  opinion  it 
appears  that  this  court  granted  the  divorce 
oin  the  ground  of  extreme  cruelty,  "proven 
out  of  defendant's  own  mouth  by  these  let- 
ters." It  Is  apparent  therefore  that  the  de- 
fendant in  that  case  was  held  to  be  of  sound 
mind  and  responsible  for  his  acts  and  con- 
duct 

[7]  6.  Did  the  court  ejtr  in  receiving  the 
testimony  of  the  witness  Wellman  as  to  the 
comp>^ency  of  the  testator?  Beaping  in 
mind  that  soundness  of  mlud,  or  sanity,  Is 
the  notmal  condition,  and  that  there  is  a 
difference  In  the  nature  of  the  testimony 
requisite  as  a  basis  tor  opinions  in  the  two 
cases  of  sanity  and  insanity,  we  do  not  think 
that  the  court  erred  in  that  regard.  People 
V.  Borgetto,  99  Midi.  836,  58  N.  W.  328; 
Lamb  V.  Upplncott,  115  Mich.  611-617,  73 
N.  W.  887. 

[8]  7.  Did  the  court  err  in  sustaining  the 
objections  to  the  questions  asked  the  expert 
witnesses?  Uud^r  the  holding  of  this  court 
in  Page  v.  Beach,  134  Mich.  61,  95  N.  W. 
981,  and  in  view  of  the  extended  examina- 
tion of  these  witnesses  which  was  permitted, 
we  do  not  tlilnk  that  the  rulings  complained 
of  constituted  reversible  error. 

8.  Requests  to  charge  of  contestants  Flat- 
tery. We  have  examined  with  care  tbe 
charge  of  the  ooart  and  tbe  requests  to 
diarge  which  were  refused.  We  are  of  the 
opinion  that  the  charge  fairly  covered  tbe 
issues  in  the  case,  and  correctly  stated  the 
legal  propositions  Involved.  Hie  Jury  were 
Instructed  that  they  might  consider  the  pro- 
visions of  the  will  itself,  in  determining  its 
validity.  WhUe  some  of  the  requests  whidt 
were  refused  might  well  have  been  given, 
we  are  of  the  opinion  that  their  refusal  was 
not  reversible  error. 

II] . Beferrlng  to. the  assignments  of  error 
of  contestants  Emma  Keith  and  others  re- 
lating to  the  part  of  the  charge  above  quoted, 
and  the  argument  of  counsel  that  there  was 
no  testimony  from  which  the  Jury  could  de- 
termine at  what  time  Hobert  Walsh  destroy- 
ed the  duplicate,  and  that  the  charge  forped 
the  Jury  to  guess  and  speculate  upon  this 
point  counsel  for  proponents  say  that  con- 
testants cannot  make  such  a  daim  in  view 
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of  their  reqneet  which  was  glv«i,  and  which 
was  as  follows: 

"In  order  for  yon  to  6nd  that  the  duplicate 
retained  it/  Bobert  Walsh  was  not  in  existence 
at  the  time  the  other  came  into  the  possession  of 
Nan  Walsh,  you  must  be  convinced  by  a  pre- 
ponderance of  the  evidence  that  such  duplicate 
had  been  actually  lost  or  destroyed  before  that 
time." 

And  It  is  urged  that  having  recognized  at 
the  trial  that  evidence  existed  npon  this  sub- 
ject, and  having  asked  the  court  to  so  charge, 
they  cannot  now  be  permitted  to  allege  that 
no  such  evidence  existed.  We  are  of  opin- 
ion that  the  portion  of  the  charge  comidained 
of,  tn  view  of  what  the  conrt  said  immedi- 
ately following,  was  not  erroneous. 

An  examination  of  this  voluminous  rec- 
ord, and  the  extended  briefs  of  counsel,  sat- 
isfles  us  that  there  is  no  substantial  or  re- 
versible error  in  the  case,  and  we  cannot 
say  that  in  the  trial,  or  in  the  result,  th^e 
was  a  miscarriage  of  Justice. 

The  judgment  of  the  court  below  is  there- 
fore affirmed.  Reassigned  at  April  term, 
1917. 


CORBY  ©t  al.  V.  THOMPSON  «t  aL 
(No.  121.) 

(Supreme  Court  of  Michigan.     June  1,  1917.) 

1.  PuBuo  Lands  «=>110  —  Patxrts  —  Stat- 
utes—Cowstbtjction. 

Act  Cong.  April  17,  1828.  c.  28,  4  Stat.  260, 
confirming  certain  claims  to  land  in  the  territo- 
ry of  Michigan,  which  have  been  confirmed  or 
recommended  for  confirmation  by  commissioners, 
by  direct  legislative  act,  confirmed  title  in  the 
heirs  of  an  occupant  ci  land  which  had  been 
surveyed  by  the  government,  and  with  reference 
to  which  the  commissioners  had  reported  fovor- 
ably  to  a  gift  to  the  heirs,  and  no  patent  was 
necessary  to  pass  the  title,  although  a  patent 
was  subsequently  issued  by  the  government. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  808,  309.] 

2.  Advbbse  Possession.  €=3ll4(l)— Evidxncp: 

— StJFnCIENCT. 

Id  a  suit  to  quiet  title,  evidence  held  to  show 
adverse  possession  on  the  part  of  the  plaintiffs 
and  their  predecessors  in  titles 

[EM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S§  682,  683.] 

S.  Tbraitot  m  OOUICON  ^fsol5{10)-~AD\nsBX 

POBSMBIOW— >EVIDKIfOB— SUFFICMNOY. 

In  a  suit  to  quiet  title,  where  it  appeared 
that  the  first  ancestor  in  title  of  plaintiffs  who 
were  claiming  under  adverse  possession  entered 
into  possession  as  a  cotenant,  evidence  held  to 
show  that  the  character  of  the  possession  on  be- 
half of  plaintiffs  was  of  such  a  nature  as  to  im- 
part information  and  to  give  notice  to  the  co- 
tenants  that  adverse  possession  and  actual  oust- 
er were  intended  to  be  asserted  against  tbim, 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  |  61.] 

4.  Adverse  Possession  «s>ll0(3)— Comklaint 

— SOFFICIENCY. 

In  a  suit  to  quiet  title,  an  allegation  that 
plaintiffs  and  their  predecessors  in  title  had  had 
adverse  possession  of  the  land  was  sufflcient, 
without  alleging  exclusive  possession,  since  in 
order  to  be  adverse  the  possession  must  contain 


all  the  elements  that  go  to  make  np  ttds  by  ad- 
verse possession. 

[Bd.  Note.— For  other  cases,  see  Adverse  Port* 
session.  Cent  Dig.  {S  640,  641.] 

Appeal  from  Circuit  Court,  Wajme  Coqn- 
ty.  In  Cliancery ;  Ouy  S.  (Chester,  Judge. 

Suit  by  Abble  Corby  and  otlters  against 
Adele  Campau  Thompson  and  others.  Decree 
tor  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

Argued  before  KUHN,  O.  J.,  and  STONE, 
08TRANDER,  BIRD)  MOORE,  STEERS, 
BROOKE,  and  FELLOWS,  JJ. 

Daniel  3.  .Oampau,  of  Detroit,  for  ap- 
pellant Adele  Campau  Thompson.  Moore 
&  Moore,  of  Detroit,  for  other  appellants. 
Arthur  E.  Sehrelter,  of  Detroit  (Herbert  O. 
Munro,  of  Detroit,  of  counsel),  for  appellees. 

KUHN,  C.  J.  This  bill  Is  filed  by  the  plain- 
tiffa  to  quiet  the  title  of  certain  land  situated 
In  the  township  of  Gratiot,  Wayne  county, 
Mich.,  known  as  private  daim  No.  11.  The 
testimony  establishes  that  one  Joseph  Ponier- 
ville,  who  was  bom  tn  1756  and  died  In 
1796,  at  one  time  occupied  the  land  which 
is  now  the  subject-matter  of  this  litigation. 
It  appears  tliat  he  left  six  children,  and  some 
years  after  his  death  commissioners  were 
appointed  by  the  federal  government  to  Inves- 
tigate and  asc^taln  whether  his  heirs  should 
be  given  this  land.  In  1828,  the  land  waa 
surveyed,  and  the  commlssionera  reported 
in  favor  of  a  gift  to  the  heirs.  In  the  same 
year,  the  federal  Congress  passed  an  act 
which  contained.  In  part,  the  following  pro- 
visions: 

"An  act  to  confirm  certain  claims  to  lands  in  ttis 
territory  of  Michigan. 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica, in  Congress  assembled,  that  the  claims  pur- 
porting to  he  confirmed,  or  recommended  for  con- 
firmation, by  the  conunissioners  appointed  to  car- 
ry into  effect  the  'Act  to  revive  the  powers  of 
me  commissioners  for  ascertaining  and  deciding 
on  claims  to  lands  in,  and  for  settling  tlie  daims 
to  lands  at,  Green  Ba^  and  Prairie  du  Ohien, 
in  the  territory  of  Michigan,'  passed  on  the  elev- 
enth day  of  May,  one  thousand  eight  hundred 
and  twenty,  which  are  contained  in  volumes  2, 
4,  and  5,  be,  and  the  same  are,  confirmed. 

"Sec.  2.  And  be  it  further  enacted,  that  the 
claims  purporting  to  be  confirmed,  or  recom- 
mended for  confirmation,  by  the  commissioners 
appointed  to  carry  into  effect  'An  act  to  revive 
and  continue  in  force  certain  acts  for  the  ad- 
justment of  land  claims  in  the  territory  of  Mich- 
igan,' passed  the  twenty-first  of  February,  one 
thousand  eight  hundred  and  twenty-three,  which 
are  contained  in  volumes  1,  3,  6,  8,  and  9,  of  said 
reports,  be,  and  the  tame  are  hereby,  confirmed, 

"Sec.  3.  And  be  it  further  enacted,  that  the 
Secretary  of  the  Treasury,  nnder  the  direction 
of  the  President  of  the  United  States,  be,  and 
he  is  hereby,  authorized  and  required,  as  soon 
as  may  be,  to  adopt  such  measures  as  may  be 
necessary,  to  give  full  effect  to  the  reports  of  the 
commissioners  which  are  enumerated  in  the  first 
and  second  sections  of  this  act:  Provided,  that 
this  act  thall  not  be  to  conttrued  at  to  prejit- 
dice  the  rightt  of  third  periont,  or  to  impose  any 
obligation,  on  the  part  of  the  United  States,  to 
Bialie  payment,  or  give  other  lauds,  to  any  claim- 
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•Bt  who  may  W  d(rprlv«d  of  M«  voeeemAoaa  by 
operation  of  law;  nor  thalt  tk»  eonftniKttion* 
made  l>v  thi*  aot  he  so  conttraed  a*  to  eatend 
fitrther  than  to  a  r^ingaithment,  iv  the  United 
Stt(te»,  el  all  intereit  in,  and  to,  laid  lanit, 
nor  to  any  lands  occupied  by  the  United  State* 
for  military  purposes. 

"Sec.  4.  And  be  It  further  enacted,  that  it  shall 
be  the  duty  of  the  register  of  the  land  office  at 
Detroit,  to  issue  patent  certificates,  in  the  forms 
usual  in  similar  cases^  to  claimantt  vhoie  olaitue 
are  oonfirm*d  hy  thu  act,  upon  which  certifi- 
cates, if  legally  and  properljr  obtained,  patents 
■hall  be  granted  by  the  commisMoner  c^  the  gtm.- 
eral  land  office."    (Italics  our») 

It  appeared  that  no  patent  was,  bowever, 
Lssned  to  this  land  rmtil  Atigast  12,  1914— 
after  this  suit  whs  brought — ^when  a  patent 
was  Issued  to  the  "beirs  of  Joseph  Pomerrllle 
and  to  their  heirs  and  assigns  forever." 

One  Joseph  Campau,  prior  to  184S,  pur- 
chased from  different  heirs  of  Joseph  Pomer- 
Tllle,  by  different  deeds,  a  total  of  an'on- 
divided  eleventh-fifteenth  Interest  In  the 
whole  land.  Daniel  Corby,  previous  to  that 
date  purchased  from  another  heir  of  Joseph 
Pomervllle  an  undivided  one-flfth  Interest  in 
the  whole  land.  The  defendant  heirs  of 
Joseph  Ponjervllle  are  the  owners  of  the 
remaining  one-flfteenth  Interest.  It  Is  the 
claim  of  the  plaintiffs,  and  alleged  In  their 
Mil,  that  in  1843  Joseph  Campau  and  Daniel 
Corby  had  a  division  of  their  interest  In  pri- 
vate claim  11 ;  that  a  line  was  drawn  through, 
the  center  of  tbe  farm;  that  Daniel  Corby 
took  the  south  half  and  Joseph  Campau  the 
north  half;  that  a  fence  was  built  on  the 
line ;  and  that  It  had  been  tbe  boundary  llqe 
between  the  parti  of  tbe  private  claim  <daimed 
by  Corby  and  that  part  claimed  and  occupied 
by  Joseph  Oampau  and  his  heirs  from  that 
date  unto  this.  On  August  10,  1S43,  Daniel 
Oorby  conveyed  the  sooth  part  of  private 
dalm  11  and  the  north  part  of  private  claim 
10,  by  warranty  deed,  to  Ms  a<m,  Michael 
Timothy  Corby,  and  on  October  12,  1857, 
Daniel  Cortoy,  v^a  guardian  of  Michael  'i. 
Corby,  a  minor,  conveyed  the  south  65  acres 
of  private  claim  11  to  David  Cuddy  by  guar- 
dian's deed,  In  pursuance  of  an  order  of  the 
probate  court  of  Wayne  county.  David 
Cuddy  on  October  18,  1857,  <iultclalmed  the 
■ame  land  to  Stephen  Corby,  w&o,  in  1870, 
mortgaged  It  as  his  own,  and  upon  hjs  death 
the  south  half  of  private  claljni  U  was  in- 
ventoried at)  part  of  his  estate  and  was  as- 
signed to  his  heirs  at  law. 

It  Is  plaintiffs'  CDotehtlon  that  since  1843 
Daniel  Oorby  and  his  heirs,  by  mesne  con- 
veyances and  1^  Inheritance,  have  b«en  in 
the  actual,  visible,  adverse,  notorious,  con- 
tinuous, exclusive  and  hoBtlle  possession  of 
tbe  south  half  of  private  claim  11,  and  have 
cnlttvated  it,  paid  taxes  upon  It,  built  fences 
upon  It,  and  claimed  to  own  It,  as  against  all 
others  who  might  Clilm  any  interest  therein. 
Onie  defendant  Adele  Campau  Thompson 
Claims  an  undivided  eleven-fifteenth  Interest 
In  said  private  claim  11,  basing  her  dalm 
Won  the  title. dierlved  by  Joseph  Oampau 
168  N.W.-6 


from  the  heirs'  of  losepli  PomervlUe.  If  fttr- 
ther  appears  that  on  June  9,  1910,  Mrs, 
niompson  conveyed  to  Alfred  Lucking  and 
William  Bobbins  \<(j  warranty  deed  a  parcel 
of  land  described  by  metes  and  bounds  c(m- 
tainlng  71.78  acres: 

"Land  in  the  township  of  Oratiot,  county  of 
Wayne  and  state  of  Michigan,  described  as  a 

f)iece  or  parcel  of  land  lying  between  the  north 
ine  of  P.  C.  11  and  fences  on  the  south  line  of 
the  property,"  etc. 

The  decree  of  the  lower  court  gave  the 
plaintiffs: 

"The  south  67.64  acres  of  private  claim  No.  11, 
being  that  portion  of  the  private  claim  set  off 
to  Daniel  Oorby  and  occnpied  l^.-him  and  his 
heirs  since  August  1,  1843.'' 

All  the  defendants  appeal  and  here  con- 
tefDd  that  tbe  i^alntlffs  cannot  increase  or 
enlarge  their  undivided  one-flfth  Interest  by 
adverse  possession  because  of  the  following 
reasons,  as  stated  In  counsel's  brief : 

"(1)  The  legal  title  to  the  whole  of  private 
claim  11  was  in  the  federal  government  until 
after  this  suit  was  bronght,  and  the  complainants 
could  not  acquire  a  title  i^inst  the  government 
by  adverse  possession. 

"(2)  Daniel  Corby  htfving  confessedly  and 
knowingly  entered  into  jMssession  of  the  prop- 
erty as  a  tenant  in  common  coold  not,  under  the 
facts  in  this  case,  acquire  a  title  against  his 
cotenants  by  adverse  possession. 

"(3)  There  is  no  evidence  of  adverse  posses- 
sion. 

[1]  Counsel  urge  the  well-recognized  rule 
of  law  that  no  one  can  acquire  title  to 
government  land  by  adverse  possession,  no 
matter  how  long  that  possession  hns  con- 
tinued. No  dispute  need  be  had  with  refer- 
ence to  the  general  proposition  thus  stated. 
We  have  set  forth,  supra,  parts  of  the  act  of 
Cpngress  of  date  April  17,  1828,  which  in 
our  opinion  by  direct  legislative  act  con: 
firmed  in  the  heirs  of  JoseiA  PoraervlUe  tbe 
land  which  had  been  surveyed  by  the  govern- 
ment and  with  reference  to  wblcb  the  com- 
misslMieta  had  reported  favorably  to  a  gift 
to  these  heirs.  Of  the  power  of  Congress 
to  grant  domain  by  direct  legislation  there 
can  be  bo  dispute,  and,  where  this  is  d<Mie, 
no  patent  Is  necessary  to  pass  the  title, 
although  a  patent  might  be  sabaeqiKntly 
Issued  by  the  government,  for  the  reasons 
stated  In  Whitney  v.  Morrow,  112  U.  S. 
693,  5  Sup.  Ot  333,  28  L.  Ed.  871,  where 
that  court  said : 

"If,  by  a  legislative  declaration,  a  specific  tract 
Is  confirmed  to  any  one,  his  title  is  not  strength- 
ened by  a  snbseqoent  patent  from  the  govern- 
ment. That  instrumODt  may  be  of  great  service 
to  him  in  proving  his  title,  if  contested,  and  the 
extent  of  his  land,  especially  when  proof  of  its 
boundaries  would  otherwise  rest  in  the  uncertain 
recollection  of  witnesses.  It  would  thus  be  an 
instnimtfntof  quiet  and  security  to  bim,  but  it 
could  not  add  to  the  validity  and  completeness  of 
the  title  confirmed  by  the  act  of  Congress. 
Langdeau  v.  Hanes,  21  WaU.  521  (88  U.  S.) 
[22  L.  Ed.]  606 ;  Hyan  v.  Carter,  93  U.  S.  78 
fe3  L.  EdJ  807;  Tripp  v.  Spring,  5  Sawyer, 
209,  216  (BVd.  Cas.  No.  14,180]." 

[2]  An  examination  of  this  record  Is  con- 
vincing that  there  Is  abundant  evidence  of 
adverse  possession  on  the  part  <tf  the  plain- 
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tiffs  In  this  iRilt.  The  ocoopatlon  of  the  Uuiil 
by  the  plaintiffs,  the  payment  of  the  taxea, 
the  transfer  by  warranty  deeds,  the  leasing^ 
Inventorying  and  listing  'of  this  property  as 
their  own,  were  outward  acts  of  exclusive 
ownership  of  an  unequivocal  character,  overt, 
and  notorious.  David  Trombly  who  lived 
on  private  claim  389,  adjoining  private  claim 
11,  and  who  was  75  years  of  age,  testified 
that  he  had  lived  there  since  1811  and  that 
the  Corbys  occupied  the  south  part  of  the 
claim  as  long  as  he  could  remember ;  that  he 
was  an  assessing  officer  of  the  township; 
that  the  Oorbys  paid  the  taxes  on  the  south 
part  of  the  claim ;  and  that  the  rest  of  the  pri- 
vate claim  was  assessed  to  the  Campaus.  -  He 
also  testified :  "There  was  a  line  fence  there 
as  far  back  as  I  can  remember."  The  -Cor- 
bys personally  occupied  the  land  until  about 
1875,  when  it  was  rented  by  them  from  time 
to  time  by  leases  to  Charles  and  Peter  Made- 
leln,  who  occupied  it  for  twenty-four  years. 
Stephen  Corby  testified: 

"There  was  a  fence  made  there,  but  it  was 
not  all  made  by  us.  Mr.  Campan's  tenant  made 
part  of  it.  There  was  about  40  rods  of  Iilr.  Cant- 
pau's  portion,  Mr.  Danid  J.  Campau,  father 
of  this  gentleman,  drove  down  in  back  and  look- 
ed down  the  line,  and  he  ordered  his  men  to 
go  and  cut  new  timber  and  put  a  fence  there, 
and  they  did." 

[>]  We  are  of  the  opinion  that  the  rule  that 
one  cotenant  cannot  acquire  title  by  adverse 
possession  against  the  other  cotenants  has 
no  application  here.  Granting  that  the  an- 
cestors of  the  parties  hereto  entered  Into 
possession  of  this  land  as  tenants  in  com> 
mon,  we  think  that  the  character  of  the 
possession  of  the  plaintiffs  was  of  sudi  a 
nature  as  to  Impart  information  and  to  give 
notice  to  the  cotenants  that  adverse  posses- 
sion and  actual  disseisin  were  Intended  to 
be  asserted  against  them.  The  rule  contend- 
ed for,  that  one  cottaant  cannot  obtain  title 
by  adverse  possession  against  another  cote> 
nant,  is  not  one  of  such  general  application 
that  there  can  be  no  ouster  of  his  cotenant 
by  a  tenant  tn  common.  It  is  true,  as  stated 
by  Mr.  Freeman  in  his  work  <m  Cotenancy 
and  Partition  (secticHi  221),  that: 

"  'From  the  peculiar  and  intimate  connection 
existing  between  tenants  in  common  of  real  esr 
tate,  the  proof  of  an  ouster,  by  one  or  another 
of  toem,  ought  to  be  of  the  most  satisfactory  na- 
ture.'" 

In  the  early  case  of  Campau  v.  Oampaut 
44  Mich.  31,  5  N.  W.  1062,  It  was  said : 

"The  actual  possession  of  a  tenant  in  common 
wlU  not  be  presumed  as  adverse  to  that  of  his 
cotenants,  and  bis  constructive  possession  in  like 
manner  will  be  limited  to  hia  interest  as  tenant 
in  common.  The  possession  of  one  tenant  in 
common,  unless  under  a  claim  of  exclasive  right, 
will  not  affect  the  rights  of  the  cotenants.  Such 
exclusive  claim  and  denial  of  their  rights  should 
be  clear  and  unambiguous  and  brought  home  to 
the  knowledge  of  the  cotenants  either  by  express 
notice,  or  bpr  implication.  And  if  the  latter,  all 
deubt  growmg  out  of  the  nature  and  character 
thereof  should  be  against  an  ouster.  The  pre- 
sumption should  be  that  the  tenant  in  possession 
respects  and  recogniees  tbe  ri^ts  of  bis  coten- 
ant^  natU  the  contrary  clearly  appears;    that 


tiie  poasession  is  rightfal,  and  not  to  tbe  ex- 
elusion  of  oUieTs  .having  equal  rightSk" 

The  continuous  possession  of  a  cotenant 
may,  however,  be  of  such  a  hostile  character 
as  to  convert  it  Into  an  ouster.  With  refer- 
onoe  to  this,  Mr.  Freeman  says  (section  242), 
quoting  from  decisions: 

"  If  one  tenant  in  common  has  been  in  poases- 
sion a  great  number  of  years,  without  any  ac- 
counting to  his  fellow  commoners,  this  is  proper 
evidence  from  which  tbe  jury  may  infer  an  ad- 
verse possession.'  In  some  instances,  sudi  pos- 
session has  been  regarded  as  raising  a  presump- 
tion of  law  which  the  jury  are  not  at  liberty  to 
resist.  An  exclusive  poasession  under  a  claim 
of  title  for  40  years,  while  tbe  other  cotenants 
resided  in  the  same  county  and  failed  to  assert 
any  claim  to  their  property,  warrants  the  pre- 
sumption of  an  actral  ouster." 

We  find  sui^wrt  for  this  conclusion  in  the 
decisions  of  our  own  court  in  Fuller  v.  Sweus- 
berg,  106  Mich.  305,  64  N.  W.  463,  68  Am.  St 
R^.  481,  where  It  was  said : 

"Many  of  the  authorities  hold  that  an  entry 
under  a  conveyance  which  purports  to  convey 
the  entirety  is  equivalent  to  an  express  decla- 
ration on  the  part  of  the  grantee  that  he  enters 
claiming  the  whole  to  himself,  and  is  such  a 
disseisin  as  sets  the  statute  in  motion  in  favor 
of  the  grantee,  Freem.  Ooten.  $  224;  11  Am. 
&  Eng.  Enc.  Law,  1114.  Otier  authorities 
hold  that  tbe  statute  does  not  begin  to  run  until 
the  cotenant  has  had  notice  or  knowledge  of  the 
ouster.  3  Shars.  &  B.  Lead.  Cas.  Real  Prop. 
l21.  But  it  is  not  necessary  that  actual  notice 
be  shown  or  brought  home  to  the  cotenant  It  is 
said  in  Packard  v.  Johnson,  67  Gal.  180,  that 
plaintiff  was  ousted  bom  the  point  of  time  when 
he  became  aware  of  such  claun,  or  (at  the  very 
least)  from  the  time  when,  as  a  prudent  man, 
reasonably  attentive  to  his  own  interests,  he 
ought  to  have  known  that  his  cotenant  asserted 
on  exclusive  right  to  the  land.  Whichever  rule 
is  adopted,  the  full  statutory  period  has  run 
against  complainants,  for  it  must  be  conceded 
that  before  the  expiration  of  the  15  years  a 
prudent  man,  reasonably  attentive  to  his  own 
interests,  ought  to  have  discovered  that  defend- 
ants' grantors  had  asserted  an  exclusive  right  to 
this  parcel  of  land." 

See,  also,  Brlgham  v.  Beau,  138  Mich.  256, 
102  N.  W,  845;  Payment  v.  Murphy,  141 
Mich.  626, 104  N.  W.  1111.  In  Dubois  v.  Cam- 
pau, 28  Mich.  304,  Justice  Campbell  said: 

"The  object  of  statutes  of  limitation  would  be 
defeated  if  a  tenant  in  poasession  could  be  com- 
pelled to  go  back  indefinitely  and  prove  anything 
anterior  to  hia  uniform  and  exclusive  possession 
daring  the  statutory  period.  The  law  presumes 
that  in  that  time  evidence  will  probably  be  lost 
or  at  least  may  be  so,  and  that  a  party  who  has 
been  entirely  inactive  daring  that  period  should 
have  ell  the  risk  and  burden  thrown  upon  hun- 
self  of  proving  what  will  overcome  the  defend- 
ant's right  by  possession." 

In  the  case  before  us,  the  plalntifra  have 
been  in  exclusive  possession  of  this  land 
for  a  period  upwards  of  70  years.  In  fact, 
the  division  line  between  tbe  two  parts  of 
the  private  claim  seems  to  have  been  recog- 
nized by  the  defendant  Mrs.  Thompson  by 
the  deed  to  Lucking  and  Bobbins.  We  think 
all  the  defendants  herein  should  be  held  to 
the  rule  that,  as  prudent  persons  reasonably 
attentive  to  their  Interests,  they  ought  to 
have  discovered  that  the  plaintiffs  and  tlietr 
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grantors  bad  asserted  an  exdualre  rlgtat 
to  this  part  of  the  land. 

[4]  l%e  point  Is  «lso  made  tbat  tbe  bill 
does  not  allege  ezclnslve  possession.  It  did, 
however,  allege  "adverse  possession,"  which 
,ln  order  to  be  adverse  must  contain  all  the 
elements.  Including  exclusive  possession,  tbat 
go  to  make  title  by  adverse  possession. 
These,  as  we  have  said,  are  satisfactorily 
proven  by  the  facts  In  this  case. 

The  decree  of  the  lower  court  should  be, 
and  hereby  Is^  affirmed,  with  costs  to  the 
plaintiffs. 


HAMPTON  V.  VAN  NESTS  ESTATE. 
(No.  111.) 

(Supreme  Oooit  of  Michigan.    May  31,  1917.) 

1.  Appkal  and  Erbob  9s>628(4)  —  Bbcosd — 
Bnx  or  Exceptions  —  affidavit  on  Mo- 
tion fob  New  Tbiai. 

Although  Judicature  Act  (Pub.  Acta  1915, 
No.  814)  c.  18,  {  63,  provides  that  tbe  party 
appealing  from  the  same  may  incorporate  In  tbe 
bill  of  exceptions  a  record  of  all  the  proceedings 
had  on  motion  for  new  trial,  including  reasons 
given  by  tbe  trial  judge  in  refusing  to  grant  said 
new  trial,  where  the  affidavits  presented  on  mo- 
tion for  new  trial  are  not  a  part  of  the  biU  of 
exceptions  signed  by  the  circuit  judge,  but  ex- 
tracts from  such  affidavits  are  printed  in  tbe  rec- 
ord forming  no  part  of  the  bill  of  exceptions, 
but  such  affidavits  appear  to  have  been  con- 
sidered and  are  referred  to  by  the  trial  court, 
the  appellate  court  will  treat  them  as  part  of 
the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error, -Ont  Dig.  {  2374.] 

2.  Tbiai.  ®=»306— Miscowduot  Affeotino  Jr- 
BOB»— Pbesencb  or  Sbsbot  in  Jdbt  Room 
— Evidence. 

Where  affidavits  were  contradictory  on  mo- 
tion for  new  trial  on  tbe  ground  that  the  sherifE 
in  charge  of  the  jury  vras  present  in  the  jury 
room  with  the  ^ury  and  within  hearing  while  they 
were  deliberating  upon  their  verdict  up  to  and 
including  the  time  they  reached  their  verdict, 
and  it  appeared  that  the  sheriff  was  called  to 
the  jnry  room,  which  was  a  town  hall  consistiBg 
of  one  room,  to  replenish  the'  fire  and  furnish 
water  for  tbe  jurors,  and  beard  no  part  of  their 
deliberations  and  entered  into  to  no  conversa- 
tion between  them,  evidence  held  to  sustain  a 
finding  that  the  presence  of  the  sheriff  was  with- 
in the  line  of  his  duties  and  was  required  under 
the  circumstances,  and  that  he  violated  no  part 
of  the  spirit  of  his  oath. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
xAg.  H  72S-730.1 

3.  Tbiai,  «s»30$— MiscoNimcrr  AFFicriNa  Jtt- 

BOBS. 

The  court  should  not  countenance  or  tolerate 
any  act  or  conduct  by  court  officers  that  might 
influence  the  conduct  of  any  memiber  of  tbe  jury 
in  favor  <tf  either  party  in  reaching  conclusions 
in  the  case  they  are  considering. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  728-780.] 

4.  New  Tbiai.  4=»10— OB0tmD&— Sepabation 

or  JOBT. 

Where  counsel  for  both  parties  expressly  as- 
sented in  open  court  to  the  court's  suggestion 
that  the  jury  be  allowed  to  separate  and  go  to 
their  respective  boardinj?  bouses  to  eat  supper 
unaccompanied  by  an  officer,  and  there  is  noth- 
ing in  the  record  to  indicate  that  either  party 
was  injured  by  such  separation,  tbe  court  did 


not  err  h>  denying  a  new  trial  npon  this  ground, 
altiiough  it  is  a  practice  not  to  be  commended. 

[Ed.  Note.— For  other  cases,  see  New  TtM, 
CJent  Dig.  ti  13,  116,  131.] 

6.  New  Tbiai.  (8=3150(1)  —  Obounds — Nkwi.t 
DiscovEBED  Evidence. 

The  court  did  not  err  in  refusing  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
where  no  witnesses  were  named,  and  tbe  pro- 
posed testimony  or  affidavits  of  such  witnesses 
were  not  set  out,  and  tbe  court  was  left  to  sim- 
ple conjecture  as  to  the  materiality  of  the  pro- 
posed evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |i  306^  307.] 

&  Tbiai.  «es234(7)— Instbttctionb. 

In  a  proceeding  to  establish  a  claim  against 
the  estate  of  a  decedent,  an  instruction,  "By 
tbe  burden  of  proof,  as  a  legal  term,  we  under- 
stand that  the  party  asserting  a  claim  •  •  • 
must  produce  to  the  jury  testimony  of  that 
weight,  character,  and  sufficiency  which  over- 
comes in  tbe  mind  of  each  juryman  any  testimo/ 
ny  opposed  to  it,"  and  "That  is  what  we  under- 
stand by  the  burden  of  proof.  The  testimony  of 
tbe  claimants  In  this  case  must  be  of  that  char- 
acter that  it  overcomes  in  your  mind  all  the 
testimony  opposed  to  your  claim" — when  token 
in  connection  with  other  language  used  in  the  in- 
struction to  the  effect  that  the  same  rule  applies 
to  the  claimants  in  tiiis  ease  as  to  the  ordinary 
plaintiff  in  an  action  at  law,  and  that  parties 
that  bring  their  claims  into  court  must  assert 
that  they  have  a  valid  claim,  and  the  burden 
of  proof  is  put  upon  them  to  show  the  validity 
of  their  claun,  etc.,  did  not  require  any  greater 
degree  of  evidence  than  that  of  preponderance 
in  favor  of  the  claimants,  and  was  not  error, 
since,  where  the  testimony  of  plaintiff  prepon- 
derates in  his  favor,  it  is  not  improper  to  say 
that  it  overcomes  the  evidence  upon  the  other 
side, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  537.) 

7.  EXEOUTOBS  AND  Administbatobb  9=3256(7) 

—Disputed  Ciaiub— Evidence— Bubden  of 

Proof. 
In  a  proceeding  against  the  estate  of  a  de- 
cedent on  notes  executed  by  the  decedent,  the 
claim  that  an  affidavit  of  nonexecution  of  tbe 
notes  was  filed  too  late  is  without  merit,  as  cir- 
cuit court  rule  33  (68  N.  W.  vii),  regarding  the 
time  of  filing  affidavit  of  nonexecution  of  notes, 
is  of  doubtful  application  to  a  case  appealed 
from  the  probate  court,  and  the  burden  is  upon 
the  claimant  at  all  times  to  prove  the  execuaon 
of  tbe  instruments  claimed  to  have  been  execut- 
ed by  the  deceased, 

[Ed.  Note. — For  other  eases,  see  Executors  and 
Administrators,  Cent  Dig.  |i  861,  918.] 

8.  ExEctTTOBS  and  Aduiniotratobs  4=:»266(7) 
— CiAiMS— XiHK  FOB  FiLiNo  Affidavits. 

If  circuit  court  rule  33  (68  N.  W.  vii),  pro- 
viding time  for  filing  of  affidavits  of  nonexecu- 
tion of  notes,  applies  to  appeals  from  probate 
conrt,  in  view  of  the  rale's  provision  that  the 
court  may  upon  proper  showing  enlarge  the  time 
for  filing  such  affidavit,  it  was  within  the  discre- 
tion of  the  court  to  permit  the  late  filing  of  such 
affidavits. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  U  861,  918.] 

Error  to  Circuit  Court,  Sanilac  County; 
Watson  Beach,  Judge. 

Action  by  Charles  S.  Hampton  against  the 
estate  of  John  W.  Van  Ntest,  deceased.  Plain- 
tiffs claim  was  disallowed  by  the  commis- 
sioners on  claims,  and  there  was  an  appeal  to 
the  drcult  court    From  a  judgment  of  the 


ttsatfot  other  «a«es  SM  asm*  topte  and  KBT-MUMBSR  In  till  Ker-Nttmb«rad  DigMts  and  tad«x«a 


Digitized  by 


Google 


84 


16B  NORTHWBSIEBN  RBPORTEtt 


■OiWb. 


drcnlt  ooort  dlsaUowing  tdaintUFs  <dalm, 
tbe  plaintiff  brings  error.    Affirmed. 

Argued  before  KUHN,  O.  J.,  and  STONB, 
OSTRANDER.  BIRD,  MOORB,  STBERB, 
BBOOKB,  and  FELLOWS,  JJ. 

Victor  H.  Hampton,  of  Charleroix,  for  ap- 
pellant Cbarles  F.  Gates,  of  Sandusky,  for 
appellee. 

STONE,  J.  This  case  originated  In  tbe 
probate  court  of  Sanilac  county.  The  dalm 
Of  the  plaintiff  having  been  disallowed  by  the 
commissluuers  on  claims,  there  was  an  appeal 
to  the  circuit  court  for  said  county.  This 
case  and  three  others  came  on  to  be  heard 
in  the  circuit  court  In  accordance  with  a 
stipulatloni  which  provided  that  the  said 
four  cases  might  and  should  be  tried  at  one 
and  the  same  time  by  the  same  jury ;  that  a 
separate  verdict  might  and  should  be  asked 
and  taken  for  each  case  and  separate  Judg- 
m«its  entered  therein,  but  that  the  testi- 
mony which  was  competent  and  admissible 
in  any  of  tbe  cases  should  be  taken  and  re- 
ceived at  such  trial,  and  Its  competency,  rele- 
vancy, and  admissibility  as  to  the  several 
cases  should  be  taken  care  of  by  the  court  in 
its  (Charge.  The  result  Is  a  very  bungling  and 
unsatisfactory  record.  As  we  understand  it, 
all  of  the  claims  of  all  of  the  plaintiffs  or 
claimants  grow  out  of  promissory  notes 
claimed  and  purporting  to  have  been  made 
by  said  J.  W.  Van  Nest  in  his  lifetime.  The 
plaintiff,  Charles  S.  Hampton,  was  a  practic- 
ing attorney.  He  had  been  employed  by  one 
R.  H.  Evans,  and  had  rendered  services  for 
Evans  to  the  amount  of  $200.  On  May  4, 
1914,  said  Evans  came  to  Mr.  Hampton  and 
exhibited  to  him  seven  promissory  notes  of 
1^0.  each,  dated  June  4,  1913,  with  interest 
at  S  per  cent,  per  annum,  payable  to  the 
Ehrans  Land  Company,  one  of  which  was 
due  20  months  after  date,  and  the  others  at 
successive  intervals  Of  one  month  each,  and 
all  purporting  to  be  made  and  signed  by  3. 
W.  Van  Nest.  Evans  on  that  occasion  offer- 
ed to  i>ay  plaintiff  what  he  owed  him  If  he 
would  accept  said  notes  in  payment. 

After  making  Inquiry  concerning  the  no^es, 
and  the  property  owned  by  the  alleged  maker, 
and  bdng  Informed  by  said  E^ans  that  the 
Evans  Land  Company,  the  payee  in  the  notes, 
was  a  partnership  composed  of  himself  and 
brother,  and  that  he  had  authority  to  sign 
the  partnership  name,  and  was  in  full  charge 
of  the  business,  Mr.  Hampton  consented  to 
accept  the  seven  notes  for  his  services.  He 
accordingly  gave  a  receipt  in  full  for  $200 
and  paid  the.  difference  of  $10  in  cash  to 
Evans,  who  indorsed  the  notes  in  the  name  of 
tbe  Evans  Land  Company,  per  R.  H.  Evana. 
It  appears  that  Mr.  Van  Nest  had  died  in 
January  or  February,  1914.  At  the  time 
Mr.  Hampton  took  the  notes  he  was  not 
aware  of  any  defense  to  them  on  the  part  of 
said  estate,  and  had  no  knowledge,  notice,  in- 
formation, or  suspicion  that  there  was  any- 
thing irregular  about  the  notes  or  that  they 
were  not  siv«a  for  a  valid  consideration.    On. 


October  16,  1915,  the  case  «ame  on  for  trial 
in  the  circuit  court  before  a  Jury.  Before  tbe 
Jury  was  impaneled  one  of  the  attorneyB  for 
the  plaintiff  stated  that  it  appeared  to  him 
that  an  iasae  of  fact  ought  to  be  framed 
In  the  case.  After  tbe  Jurors  had  been  ex- 
amined and  sworn,  and  tbe  (^petiing  stated 
ment  had  been  ma4e  by  Mr.  Hampton,  the  at- 
torney for  tbe  estate  said: 

"Now,  your  honor,  if  that  -  is  tbe  issue,  it 
.will  be  necessary  to  file  some  thinss  in  writing; 
some  are  absolutely  necessary  to  file  in  writinij. 

"Mr.  Hampton:  If  it  whs  necessary  to  file 
them  in  writing,  I  should  think  tbe  tiine  these 
have  been  pendini? — 

"Mr.  Gates:  We  didn't  know  there  was  to  be 
an  issue  framed  until  this  moment" 

After  tbe  noon  recess  tbe  court  said: 

"Have  you  filed  your  pleas? 

"Mr.  Gates:  Tes.  (Reads  paper.)  Onr  plea  is 
tbe  same  as  would  be  the  general  issue  regularly 
filed  at  the  time,  'The  defendant  comes  and  de- 
mands a  trial  npon  tbe  matters  claimed  by  the 
claimants,'  with  an  affidavit  supplementing  the 
notice  denying  execution  of  the  notes. 

"Mr.  Babcock:  The  claimants  each  object  to 
the  filing  of  the  affidavit  denying  the  signatures 
of  the  notes  at  this  time.  The  notes  have  been 
filed  and  delivered  to  the  commissioners  on 
claims,  and  no  affidavit  filed  denying  the  execu- 
tion of  the  notes  at  that  time.  The  affidavit 
comes  too  late,  and  takes  claimant  by  surprise, 
and  raises  an  issue  that  was  not  raised  at  the 
hearing." 

"Mr.  Gates:  In  reply  to  that  we  will  say  that 
there  is  no  rule  for  filing  an  affidavit  in  the  pro- 
bate court;  they  must  prove  the  execution;  un- 
der the  common  law  yon  must  prove  the  execu- 
tion in  all  cases. 

"Court:  The  objection  is  overruled.  Tbe  for- 
mal issue  may  be  filed,  and  the  trial  proceed 
under  it" 

Whereupon,  without  any  exception  to  the 
ruling,  the  aflfldavit  denying  the  execution  of 
tbe  notes  was  filed,  and  tbe  trial  proceeded. 
After  tbe  testimony  of  numerous  witnesses 
pro  and  con  as  to  tbe  genuineness  of  tbe 
signature  of  tbe  notes  was  taken,  tbe  case 
was  submitted  to  the  jury,  wblt^  rendered  a 
verdict  disallowing  the  plaintiff's  claim,  and 
Judgment  accordingly  followed. 

At  the  close  of  the  charge  Of  tbe  court  to 
tbe  Jury  tbe  following  occurred: 
•  "Court:   If  the  jury  does  not  agree  by  supper 
tine,  is  there  any  objection  to  their  separating 
end  going  to  their  boarding  places? 

"Mr.  Babcock:   No. 

"Mr.  Gates:    No. 

"Court:  Very  well,  you  may  do  so  in  that 
case,  with  the  caution  not  to  <«ceive  any  infor- 
mation or  talk  from  any  one.  If  any  one  desires 
to  talk  with  you,  report  it  to  the  court." 

It  Is  undisputed  that  tbe  Jury  did  s^arate 
and  go  to  their  respective  boarding  places 
before  arriving  at  a  verdict  unaccompanied 
by  an  oflteer  of  tbe  court 

It  was  the  claim  of  tbe  plaintiff  that  tbe 
sheriff,  who  was  In  charge  of  the  Jury  while 
deliberating  upon  their  verdict  remained  in 
the  same  room  with  tbe  Jury  during  their 
deliberations;  and  this  claim,  as  well  as  tbe 
fact  that  the  jury  separated,  was  made,  with 
other  reasons,  the  basis  of  two  motions  for 
a  new  trial,  both  of  whidi  were  denied,  and 
exceptions  duly  taken.  The  plaintiff  has 
brought  tbe  case  here  on  writ  of  error,  and 
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bgr  appropriate  aaadgnmenta  of  error  tbe  fol- 
lowing propositions  are  argued: 

1.  That  the  conrt  erred  In  refnslng  a  new 
trial,  because  the  sheriff  in  diarge  of  the 
jniy  was  present  in  the  Jury  room  with  the 
jary,  and  within  hearing,  wliUe  they  were  de- 
liberating upon  their  verdict  up  to,  and  In- 
truding, tlte  time  they  reached  a  verdict  This 
point  was  urged  upon  a  motion  for  a  new 
trial,  and  there  were  jiuqierous  affidavits  filed 
In  support  of,  and  opposed  to,  the  motion. 

[1]  It  is  urged  by  the  appellee  that  this 
question  is  not  properly  before  the  court,  fo' 
the  (eason  that  the  affidavits  are  not  made  a 
part  of  the  bill  of  exceptions  signed  by  tbe 
circuit  Judge,  but  that  extracts  from  such 
affidavits  have  been  printed  in  the  record, 
forming  no  part  of  tbe  bill  of  exceptions, 
and  reference  is  made  to  section  63  of  chapter 
18  of  tbe  Judicature  Act  (Pub.  Acts  1915,  No. 
814),  whidi  provides: 

"The  party  appealing  the  same  may  incorpo- 
rate in  the  bill  of  exceptions  a  record  of  all 
groceedings  had  on  said  motion  for  a  new  trial, 
icluding  tbe  reasons  given  by  the  trial  judge  in 
cefosing  to  grant  said  new  triaL" 

The  affidavits  appear  to  have  i>een  consid- 
ered by  the  trial  court,  and  we  are  dUs>osed 
to  treat  them  as  a  part  of  the  record,  as  they 
are  referred  to  by  the  court  below. 

[2]  A  question  of  fact  was  here  presented 
to  the  circuit  Judge  as  to  whether  the  sheriff 
was  actually  present  with  the  Jury  dnrljig 
their  deliberations.  The  affidavits  are  contra- 
dictory. The  affidavits  of  the  sheriff  and  a 
number  of  the  Jurors  were  to  the  effect  that 
the  sheriff  was  called  into  tbe  Jury  room, 
which  was  a  town  hall  consisting  of  one  room, 
to  replenish  the  Are  and  furnish  water  for 
tbe  Jurors,  and  that  he  heard  no  part  of  their 
deliberations,  and  entered  into  no  conversa- 
tion with  them.  The  drcult  Judge  in  deny- 
ing the  motion  said: 

"Tbt  presence  of  the  sheriff,  from  the  showing 
made,  was  within  the  line  of  hi*  duties  and  re- 
qulreil,  under  the  circnmstances,  tbe  county 
bnilding  having  been  destroyed,  and  the  city  hall 
was  designated.  It  is  a  single  room  with  a  small 
lobby,  the  evening  was  wet  and  cold,  and  the 
roome  were  heated  by  a  single  coal  stove,  and 
the  court  is  satisfied  that  tbe  sheriff  in  charge  of 
tbe  jury  violated  no  part  of  the  spirit  of  his 
oath." 

It  Is  urged  by  appellant  that  the  cases  of 
People  V.  Knapp,  42  Mich.  267,  3  N.  W.  927, 
86  Am.  Bep.  438,  People  v.  Hoffman,  142 
Mich.  631, 105  N.  W.  838,  and  Goby  v.  Wether- 
Ill,  11915]  2  K.  B.  674,  are  controlling  of 
this  case.  An  examination  of  People  v. 
Knapp,  supra,  will  show  that  in  that  case 
when  the  Jury  retired  to  consider  of  their 
verdict  an  officer  accompanied  them,  and  re- 
mained in  the  room  during  their  delibera- 
tions. The  same  may  be  said  of  the  English 
case,  the  court  saying: 

"Tlie  town  sergeant  went  into  the  retiring 
room  with  the  Jnry,  and  remained  there  for 
about  twenty  minutes  wliile  they  wwe  consider- 
ing their  verdict." 

Those  cases  are  distingnished  from  the 
instant  case,  as  the  facts  were  found  by  the 
circuit  judge  from  the  affidavits  filed.    We 


are.  not  disposed  to  disturb  the  finding  oC  tbe 
drcult  Judge  upon  the  question  of  fact  here 
presented;  there  being  evidence  that  the 
sheriff  was  not  present  daring  any  of  tbe 
deliberations  of  the  Jury. 

[3]  The  doctrine  is  well  established  that 
the  court  should  not  countenance  or  tolerate 
any  act  or  conduct  by  court  officers  that 
might  influence  the  conduct  of  any  member 
of  the  Jury  in  flavor  of  either  party  in  reach- 
ing conclusions  in  the  case  they  are  consider- 
ing. This  subject  is  treated  in  38  Cyc.  page 
1826,  where- the  following  cases  are  r^erred 
tor  Williams  y.  C!hlcagio,  etc.,  R.  Co.,  11  S.  D. 
463,  78  N.  W.  949;  Edw.  Thompson  v.  Gun- 
dersMi,  10  8.  D.  42,  71  N.  W.  764. 

[4]  2.  It  is  next  urged  that  the  court  erred 
in  not  granting  a  new  trial  because  the  Jury, 
before  arriving  at  a  verdict,  were  allowed  to 
separate  and  go  to  their  re^ectlve  boarding 
houses  to  eat  supper,  unaccompanied  by  an 
officer.  Bearing  in  mind  that  this  course  of 
conduct  was  expressly  assented  to  by  counsel 
for  appellant  In  c^ten  court,  as  appears  by 
the  record,  we  do  not  think  that  the  court 
erred  in  denying  a  new  trial  upon  this 
ground.  The  subject  is  treated  in  88  Gya  at 
pages  1820, 1821,  and  numerous  cases  are  cit- 
ed, among  others,  Iowa  Savings  Bank  v. 
Frink,  1  Neb.  (Unof.)  16,  26,  92  N.  W.  916, 
holdhig  that  separation  of  the  Jury  after  sub- 
mission of  the  case  by  consent  of  counsel 
win  not  warrant  a  reversal  where  it  appear- 
ed that  neither  party  was  prejudiced  by  such 
actiwi.  Other  cases  are  cited  in  the  note  to 
the  same  effect  Relating  to  a  similar  ir- 
regularity see  Miller  v.  Toung,  163  N.  W.  27. 

It  is  a  well-known  fact  that  in  the  federal 
courts  held  within  this  state  it  Is  tbe  usual 
practice  to  permit  jurors  to  separate  and  go 
to  their  lodgings  and  meals  after  their  delib- 
erations to  consider  of  their  verdict  in  the 
case  are  entered  upon.  There  is  nothing  in 
this  record  to  indicate  that  either  t>arty  was 
injured  by  the  course  here  adopted,  but  It  Is 
a  practice  not  to  be  commended  under  our 
system. 

Spencer  v.  Johnson,  185  Mich.  86,  161  N. 
W.  684,  is  referred  to  by  appellant,  and  some 
of  the  language  used  by  this  court  Is  quoted 
in  the  brief.  We  find  nothing  in  the  record 
raising  any  presumption  that  the  appellant 
was  prejudiced  by  this  conduct  of  the  Jury. 

[S]  3.  It  Is  further  urged  that  the  court 
erred  in  denying  the  motion  for  a  new  trial 
because  of  uewly  discovered  evidence,  which 
would  result  in  a  different  verdict  on  a  re- 
trial of  the  case.  We  are  content  upon  this 
subject  to  quote  the  language  of  the  trial 
Judge  wherein  he  said: 

"Tbe  showing  of  newly  discovered  evidence  la 
not  in  compliance  with  the  practice,  no  witness- 
es are  named,  nor  is  the  proposed  testimony  oi 
affidavits  of  witnesses  set  out,  and  the  court  ii 
left  to  simple  con^'ecture  as  to  the  materiality 
of  the  proposed  evidence." 

It  may  be  said  in  passing  that  the  last 
motion  for  a  new  trial  was  d«iied  by  tiie 
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drcalt  Judge  upon  tbe  same  groands  as  $itatr 
ed  in  the  denial  of  the  flrat  motion. 

4.  The  next  assignment  of  error  which  Is 
argued  by  counsel  Is  to  the  effect  that  the 
court  erred  In  Its  charge  to  the  Jury  with 
reference  to  the  burdea  of  proof,  and  re- 
quired the  plaintiff  to  prove  his  case  by  a 
greater  degree  of  proof  than  tbe  law  re- 
quired. 

It  appears  that  the  portion  of  tbe  charge 
complained  of  was  the  following: 

"The  same  rule  applies  to  the  claimants  in  tliis 
case  as  would  to  the  ordinary  plaintiff  in  com- 
mencing a  suit  in  this  court.  Partiea  that  bring 
tiieir  claims  into  court  and  assert  that  they  have 
a  valid  claim,  the  burden  of  proof  Is  put  upon 
them,  upon  the  claimants,  to  show  the  validity 
of  their  claims,  the  merits  of  their  claims; 
more  especially  so  in  these  cases  because  the  es- 
tate, the  administrator  defending,  has  caused  an 
affidavit  to  be  filed  denying  the  genuineness  ot 
tbe  signatures  of  the  various  notes  belonging  to 
the  various  parties  who  bring  tbe  claims  into 
court.  IWng  that  affidavit  placed  upon  the 
claimants  the  burden  of  prtx^,  as  we  call  it,  to 
show  that  the  signatures  to  those  notes,  each  of 
them,  are  tbe  genuine  signatures  of  John  W. 
Van  Nest,  deceased.  By  the  burden  of  proof, 
as  a  legal  term,  we  understand  that  the  party  as- 
serting a  claim,  the  claimants  in  this  case,  must 
produce  to  tiie  jury  testimony  of  that  weight, 
character,  and  sufficiency,  which  overcomes  in 
the  minds  of  each  juryman  any  testimony  op- 
posed  to  it.  That  is  what  we  understand  by  the 
burden  of  proof.  Tbe  testimony  of  the  claimants 
in  this  case  must  be  of  that  character  that  it 
overcomes  in  your  minds  all  testimony  opposed 
to  their  claim. 

"Now,  you  have  heard  the  testimony  in  the 
case  on  the  part  of  the  claimants  and  on  the 
part  of  the  estate.  It  is  your  duty  to  weigh  the 
testimony  when  it  is  introduced  and  to  sa^  what 
weight  and  character  you  will  give  each  item  of 
testimony  as  it  is  introduced  before  yon;  that 
is  your  pecnUar  duty  as  jurymen,  to  weigh  the 
testimony  and  find  for  yourselves  where  the 
truth  of  the  testimony  is  and  whether  tbe  bur- 
den has  been  sustained  or  not" 

Special  stress  is  laid  upon  the  following 
language  appearing  In  the  above  excerpt: 

"By  the  burden  of  procrf,  as  a  legal  term,  we 
understand  that  the  party  asserting  a  claim,  tbe 
claimants  in  this  case,  must  produce  to  the  jury 
testimony  of  that  weight,  character,  and  suffi- 
ciency, which  overcomes  in  the  minds  of  each 
juryman  any  testimony  opposed  to  it  That  is 
what  we  understand  by  the  burden  of  proof. 
The  testimony  of  the  claunants  in  this  case  must 
be  of  tbat  character  that  it  overcomes  in  your 
minds  all  testimony  opposed  to  their  claim." 

[S]  When  taken  in  connection  with  the  oth- 
er language  used,  we  doubt  If  tbe  court  In- 
tended or  can  be  held  to  have  here  required 
any  greater  degree  of  evidence  than  that  of 
preponderance  in  favor  of  the  claimant 
When  the  testimony  of  a  plaintiff  preponder- 
ates In  his  favor,  it  Is  not  improper  to  say 
that  It  overcomes  the  evidence  upon  the  other 
side.  Manifestly  It  must  overcome  it  in 
weight  In  order  to  preponderate  In  favor  of 
the  plaintiff.  The  evidence  must  be  heavier, 
and  may  be  said  to  overcome  by  weight  the 
evidence  upon  the  other  side.  Many  of  our 
cases  are  referred  to  by  appellant,  but  we 
do  not  think  any  of  them  controlling  of  the 


question  here  presented,  and  we  find  no  re- 
versible error  in  the  charge. 

[7, 1]  5.  The  next  question  that  is  discuss- 
ed is  that  the  affidavit  of  nonezecntion  of 
the  notes  was  filed  too  late  and  should  not 
have  been  allowed.  At  the  time  of  the  trial 
old  circuit  court  rule  8  was  in  force,  which 
we  find  to  be  precisely  like  the  present  cir- 
cuit court  rule  88  (68  N.  W.  vU).  We  doubt 
If  It  is  applicable  to  c^ses  appealed  from  tbe 
probate  court  We  think  the  burden  was  up- 
on the  claimant  all  the  time  to  make  his  case 
and  prove  the  execution  of  the  instruments 
claimed  to  have  been  executed  by  the  de- 
ceased. If,  however,  the  rule  or  the  spirit 
of  it  did  ai^ly.  It  was  certainly,  under  our 
rulings,  within  the  discretion  of  the  court 
to  permit  the  amendment  to  be  made;  for 
the  rule  expressly  provides  tbat: 

"The  court  may,  upon  proper'  showing,  en- 
large tbe  time  for  filing  such  sflidarit." 

There  was  no  error  in  the  ruling  of  the 
court  upon  this  subject 

We  find  no  other  question  presented  which 
In  oar  opinion  requires  discussion.  There 
being  no  reversible  error  in  the  record,  tbe 
Judgment  of  the  court  l)elow  Is  affirmed. 


BUTTEBTIBLD  v.  BEYNOU>S.     (Na  122.) 
(Supreme  Court  of  Michigan.     May  81,  1917.) 

1.  REI.BA8X  «=331—GoNSTKUCTiON— Right  to 

GONTltlBUTION. 

Plaintiff  and  defendant  were  coindorsers  on 
notes  of  two  corporations.  Plaintiff  and  the 
coiporations  entered  into  a  contract  by  wliich 
plaintiff  agreed  to  continue  his  indorsonents  on 
outstanding  notes  and  the  corporation  agreed  to 
secure  him  by  a  deposit  of  bonds.  On  the  same 
day  plaintiff  executed  an  instrument  releasing 
and  discharging  defendant  from  all  daims  and 
demand  for  any  matter  to  date  of  the  agree- 
ment. At  that  time  there  was  no  contractual 
relation  between  them  other  than  tlie  con- 
tingent liability  of  each  to  the  other  as  coin- 
dorsers. Thereafter  one  of  the  notes  was  re- 
newed by  a  note  on  which  the  payee  demanded 
the  same  indorsers.  The  several  transactions 
constituted  in  fact  but  one  agreement  for  set- 
tlement of  the  varioos  obligations  of  the  par- 
ties. Held,  that  defendant  was  released  from  all 
liability  arising  out  of  his  being  a  cosurety  on 
all  existing  indel>tedne8B,  and  as  the  new  note 
was  not  a  new  indebtedness,  but  only  a  change 
in  the  evidence  of  the  indebtedness,  plaintiff, 
upon  paying  such  note,  was  not  entitled  to  con- 
tribution from  defendant 

[Ed.  Note.— For  other  cases,  see  Rdease,  Cent 
Dig.  il  74-77.] 

2.  Rexkase  «=»13(l)—CoNBTBUOTioir  — Right 

TO  CORTalBUTION. 

In  such  case,  where  the  bonds  deposited 
were  worthless  owing  to  subsequent  bankruptcy 
of  the  company,  there  was  nevertheless  sufficient 
consideration  lor  the  release,  if  an  indebtedness 
of  plaintiff  to  the  corporation  was  released  and 
discharged,  since  plaintiS  had  the  right  to  re- 
lease a  surety  or  indorser  for  a  small  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  a  21,  22,  27.1 
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Appeal  from  CSfcBit  Conrt,  Muskegon 
Couoty,  In  Chancery;  James  E.  Sullivan, 
Judge. 

BUI  by  William  W.  Batterfield  against 
Walter  J.  Reynolds.  From  a  Judgment  dis- 
missing the  bin,  plaintiff  appeals.    Affirmed. 

Argued  before  KUHN,  a  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORB,  STEE>RB, 
BROOKE,  and  FELIX)WS,  JJ. 

Carpenter  &  Jackson,  of  Muskegon,  for 
appellant  Cross,  Vanderwerp,  Foote  &  Ross, 
of  Muskegon  (Jacob  Levin  and  Moses  Levi- 
tan,  both  of  Chicago,  111.,  of  connsel),  for 
appellee. 

aHOKB,  1.  Tbe  bill  of  complaint  In  this 
cause  was  filed  to  enforce  contribution  from 
the  defendant  as  a  coindorser  with  the  plain- 
tiff of  certain  promissory  notes  given  by  the 
Racine  Boat  Manufacturing  Company  to  va- 
rious banks  and  Individuals.  The  defendant 
claimed  that  he  had  been  absolved  from  all 
liability  by  reas<»  of  a  general  release  giv- 
en to  him  by  the  plaintiff  on  April  6,  1911. 
The  conrt  below  sustained  the  defendant's 
contention  and  dismissed  the  bill  with  costs, 
and  from  that  decree  the  plaintiff  has  ap- 
pealed to  this  court 

The  release  and  the  several  agreements 
here  Involved  were  under  consideration  by 
this  court  In  the  case  of  Bntterfield  v.  Rey- 
nolds, 189  Mich.  152,  155  N.  W.  442,  to  which 
we  refer  /or  a  general  statement  of  the  facts 
Involved.  That  was  a  suit  on  the  law  side 
of  the  court,  and  the  particular  note  Involv- 
ed in  that  case  is  not  under  consideration 
here,  but  similar  notes  are  involved,  and  are 
under  consideration.  Referring  to  that  case, 
counsel  for  plaintiff  In  their  brief  In  the  In- 
stant case  say: 

"The  plaintiff  does  not  question  the  construc- 
tion placed  on  the  release,  as  determined  by  this 
court  He  does  claim,  however,  that  there  was 
DO  consideration  for  the  release,  and  therefore  it 
should  not  be  held  operative." 

Owing  to  this  claimed  want  of  considera- 
tion. It  may  be  well  to  further  state  that  the 
plaintiff,  the  defendant,  and  Paul  B.  Mc- 
Cracken  were  directors  of  the  Racine  Boat 
Manufacturing  Company,  and  were  coindors- 
ers  on  certain  notes  given  by  the  company 
for  money  borrowed  for  use  In  its  business. 
While  these  notes  were  outstanding,  the  as- 
sets of  the  Racine  Boat  Manufacturing  Com- 
pany were  purchased  by  the  National  Boat 
and  Engine  Comi>any,  a  Maine  corporation, 
and  the  latter  assumed  ail  of  the  indebted- 
ness of  the  former.  The  notes  of  the  former 
company  were  given  In  renewal  of  those  out- 
standing at  the  time  of  the  purchase,  as  they 
became  due,  and  the  National  Boat  &  En- 
gine Company  Indorsed  the  notes,  together 
with  the  parties  hereto  and  McCracken.  The 
Radne  Boat  Manufacturing  Company  ceas- 
ed doing  business,  and  it  was,  and  is,  con- 
cededly  insolvent 

Long  prior  to  the  transfer  of  its  assets 
to  the  National  Boat  &  Engine  Company  the 


'  plaintiff,  the  defendant,  and  McCracken  were 
the  principal  stockholders  of  the  Racine  Boat 
Manufacturing  Company,  and  had  been  in- 
dorsers  on  a  very  much  larger  amount  of 
the  corporation  paper  than  was  outstanding 
at  the  time  of  the  transfer,  and  the  plaintiff 
then  was  the  only  one  of  the  three  who  had 
any  financial  resources  liable  to  be  called  up- 
on in  case  the  Indorsers  had  to  meet  the 
paper.  The  corporation,  by  practically  unan- 
imous vote  of  Its  stockholders  and  directors, 
authorized  the  execution  to  him  of  a  trust 
mortgage  to  secure  bis  Indorsement  It  was 
executed,  but  was  not  placed  on  record.  He 
still  had  the  Instrument  at  the  time  the 
transfer  was  made  to  the  National  Boat  & 
Engine  Company,  but  at  that  time  promise 
was  made  to  him  by  those  Interested,  and 
who  were  officers  of  the  National  Boat  & 
Engine  Comi>any  when  organized,  that  l>e 
should  be  secured  against  loss  by  reason  of 
his  indorsements  by  bonds  of  the  latter  com- 
pany secured  by  first  mortgage  on  all  its 
property,  being  a  part  of  a  large  Issue.  Ul- 
timately the  president  (this  defendant)  and 
the  secretary  of  that  corporation  placed  in 
the  hands  of  Cross,  Vanderwerp,  Foote  & 
Ross,  as  such  security,  first  mortgage  bonds 
of  the  par  value  of  $88,000,  the  amount  of 
the  Indorsements  at  that  time  being  $44,000. 
At  the  time  the  bonds  were  delivered  (in 
May,  1911)  by  the  officers  of  the  company 
there  were  no  matters  in  controversy  be- 
tween the  plaintiff  and  defendant  personal- 
ly. They  were  attempting  to  settle  only  cer- 
tain unsettled  claims  between  the  plaintiff 
and  the  corporation.  They  made  this  settle- 
ment and  embodied  it  in  a  written  Instru- 
ment 01^  April  6,  191L  See  Butterfleld  v. 
Reynolds,  supra.  That  Instrument  contains 
this  language: 

"It  is  further  understood  and  agreed  that  this 
paper  writing  is  but  a  memorandum  odf  a  caor 
tract  which  is  to  be  reduced  to  legal  form  and 
phraseology  at  Muskegon,  Micb.,  with  all  con- 
venient speed  and  dispatdi  to  carry  out  the  pur- 
poses and  intentioos  of  the  parties,  as  embraced 
in  a  settlement  and  adjustment  of  their  differ- 
ences as  made  tliis  day." 

Such  further  agreement  was  made  on  June 
20,  1911,  between  both  corporations  and  the 
plaintiff.  After  reciting  the  taking  over  of 
the  property  and  Indebtedness  of  the  Racine 
Company  by  the  National  Company,  refers 
ring  to  the  outstanding  notes,  and  the  neces- 
sity of  renewal  thereof,  the  giving  of  the 
trust  deed,  the  fact  that  the  plaintiff  herein 
was  the  secretary  of  the  Racine  Company 
and  an  employ^  of  said  National  Company, 
the  agreement  contains  the  following: 

"Whereas,  there  were  certain  items  of  indebt- 
edness existing  between  said  William  W.  But- 
terfleld, said  National  Boat  and  Engine  Com- 
pany, and  said  Racine  Boat  Company: 

"Now,  therefore,  it  is  hereby  agreed,  that  all 
of  the  matters  in  difference  and  all  claims  of 
any  kind  or  character  growing  out  of  the  rela- 
tiondiip  existing  between  the  parties  hereto,  or 
any  of  them,  or  between  said  William  W.  Bnt- 
terfield and  Walter  J.  Reynolds  and  Panl  B. 
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McCraeken,  two  of  the  stockhdlden  and  officers 
of  Mid  Racine  Boat  Manufacturing  Company, 
and  of  said  National  Boat  &  Engine  Company, 
are  taWj  settled,  paid,  and  discharged,  including 
any  daim  for  salary  made  by  said  William  W. 
Butterfield,  a  part  of  the  said  consideration  for 
said  settlement  being"  the  surrender  of.  said 
trust  deed  to  the  National  Company,  the  con- 
tinnation  of  his  indorsements  on  the  outstand- 
ing notes  until  said  corporation  or  corporations 
were  able  to  pay  the  same,  that  he  should  be 
protected  by  the  deposit  of  bonds,  etc.,  and  con- 
cluding as  loUows:  "That  the  personal  note  of 
said  William  W.  Butterfield  for  the  sum  of  one 
thousand  ($1,000)  dollars,  given  to  the  National 
liumbermen's  Bank,  is  acknowledged  to  be  the 
note  of  said  National  Boat  &  Ehigine  Company, 
to  be  paid  by  it,  and  the  one  thousand  ($1,000) 
dollar  bond  deposited  by  said  Butterfield  to  se- 
cure said  note,  to  be  returned  to  him  within 
twenty  days  from  this  date,  it  being  understood 
and  agreed  that  should  his  indorsement  be  re- 
quired in  taking  up  this  demand  note,  and  in  re- 
leasing said  bond  of  one  thousand  ($1,000)  dol- 
lars, that  he  shall  be  secured  on  his  said  indorse- 
ment as  provided  in  paragraph  3." 

This  agreement  was  signed: 

"National  Boat  &  Ehigine  Company,  by  W.  J. 
Reynolds,  President ;  Racine  Boat  Manufactur- 
ing Company,  by  W.  J.  Reynolda,  President; 
and  by  W.  W.  Butterfield." 

In  September,  1911,  the  National  Boat  St 
Engine  Company  was  duly  adjudged  a  bank- 
rupt by  the  United  States  District  Coait  for 
the  District  of  Maine.  The  holders  of  the 
notes  Involved  then  made  demand  on  the 
plaintiff  for  payment  of  the  same.  He  paid 
the  notes  and  took  assignments  thereof. 
Within  the  statutory  time  Cross,  Vander- 
werp,  Foote  &  Ross  and  the  plaintiff  filed 
proof  of  claim  before  the  referee  in  bank- 
ruptcy on  the  bonds  for  the  amount  of  the 
Indorsements.  The  claim  of  the  $88,000  of 
bonds  was  duly  heard  before  the  referee, 
who  disallowed  the  same.  The  plaintiff  ap- 
pealed to  the  District  Court,  where  the  ac- 
tion of  the  referee  was  sustained,  216  Fed. 
208,  and  he  then  appealed  to  the  Circuit 
Court  of  Appeals  of  the  United  States  for 
the  First  Circuit,  and  that  court  also  disal- 
lowed the  daim,  using  the  fcrilowing  lan- 
guage in  its  opinion,  223  Fed.  956,  960,  139 
0.  C.  A.  436,  440: 

"At  the  time  the  bonds  were  delivered  Butter- 
field was  a  director  in  the  National  Company, 
and  the  referee  in  bankruptcy  and  the  District 
Court  have  found  that  the  National  Company 
was  then  insolvent,  and  that  Butterfield  knew  it 
to  be  so.  The  evidence  fully  warrants  these 
conclusions,  and  they  meet  our  approval  The 
validity  of  the  mortgage,  as  to  the  personal 
property  indnded  therein  is  in  controversy ;  but 
It  appears  that,  even  if  the  mortgage  should  be 
held  to  include  all  of  the  property,  real  and  per- 
sonal, of  the  National  Company,  it  would  be 
inadequate  to  pay  the  outstanding  bonds,  not 
including  those  here  in  question,  and  that  the 
$88,000  of  bonds,  if  allowed,  would  not  reduce 
ttie  assets  of  the  bankrupt  estate  available  to 
pay  the  claims  of  the  general  creditors. 

If,  in  view  of  these  facts,  the  transfer  would 
not  be  voidable  as  a  preference  under  section 
60b  of  the  Bankruptcy  Act  [citing  cases] ;  nev- 
ertheless the  title  oi  the  claimant  to  these  bonds 
cannot  be  sustained  for  it  would  be  inequitable 
and  a  fraud  upon  other  bondholders  to  allow 
the  claimant,  a  director  of  the  company,  to  pre- 
fer himself  by  appropriating  property  of  the 
company  to  secure  an  antecedent  debt  va  which 


he  was  hdden,  at  a  titM  when  the  comoany  was 
insolvent" 

The  plaintiff  made  demand  on  defendant 
for  the  payment  of  one-half  of  the  amount 
paid  by  him  on  the  notes.  He  demanded  one* 
half,  because  both  of  the  comi>anles  were  In- 
solvent, and  McCraeken,  the  other  indorser, 
it  was  claimed,  was  both  insolrent  and  re- 
sided outside 'the  Jurisdiction  of  the  court 
Defendant  refused  to  pay  anything  because 
of  the  release  of  April  6,  1911.  In  speaking 
of  this  release  we  said  in  Butterfield  r.  Rey- 
nolds, supra: 

"It  will  be  noted  that  the  release  given  was 
of  the  most  general  kind  and  very  broad  in  its 
terms.  Taken  in  the  light  of  the  circumstances 
under  which  this  rdease  was  drawn  and  the  pur- 
pose for  whidb  it  was  executed  and  delivered,  we 
think  that  it  was  intended  not  alone  to  release 
defendant  from  liability  arising  from  his  being 
a  cosurety  with  plaintiff  on  any  particular  note 
or  notes  then  existing,  but  that  it  was  also  in- 
tended to  release  defendant  from  all  liability 
arising  out  of  his  being  a  cosurety  on  any  in- 
debtedness as  distinguished  from  evidence  of  in- 
debtedness existing  at  the  time.  The  plaintiff 
testified  that  he  did  not  consider  either  the  de- 
fendant or  McCraeken  as  being  financially  re- 
sponsible and  that  he  alone  would  probably  be 
the  one  to  wh(Mn  the  holders  would  ultimately 
look  for  the  payment  of  this  indebtedness,  if  it 
were  not  paid  by  the  company ;  and  be  further 
testified  that  it  was  for  tne  purpose  of  protect- 
ing himself  against  such  contingent  liability  that 
he  demanded  security  in  the  form  of  $88,000  of 
bonds  of  the  National  Boat  &  Sngine  Company, 
which  he  at  the  time  considered  ample  security 
for  all  the  indebtedness  for  which  he  was  a  sure- 
ty. Having  taken  the  security,  it  was  only  rea- 
sonable that  he  should  release  his  cosureties. 
The  daim  c^  the  plaintiff  is  not  that  the  release 
was  without  constderation  or  that  it  was  obtain- 
ed by  fraud." 

[1]  Id  the  instant  case  it  is  the  daim  ot 
plaintiff  that  his  title  to  or  right  to  recover 
on  the  bonds  renders  the  release  inoperative 
and  void.  He  also  claims  that  the  release  of 
defendant  was  entirely  voluntary,  and  form- 
ed no  part  of  the  transaction  of  the  settle- 
ment In  this  last  claim  we  cannot  agree 
with  the  plaintiff.  There  were  other  rdeases 
given.  Mr.  Butterfield  not  only  gave  a  simi- 
lar release  to  McCraeken,  but  he  himself  re- 
ceived releases  in  the  same  form,  from  both 
of  the  companies.  The  settlement,  the  agree- 
ments and  the  releases  formed  one  transac- 
tion, as  appear  by  the  documents  themselves, 
and  really  as  testified  to  by  the  plaintiff,  al- 
though he  sought  in  the  instant  ease  to  state 
differently.  On  his  cross-examination  the 
following  occurred: 

"Q.  And,  as  I  understand,  thte  was  one  trans- 
action, one  settlement  that  was  effected.  A. 
Yes,  rir." 

On  redirect  examination  he  testified: 
"I  testified  on  my  cross-examination  that  this 
was  one  transaction,  one  settlement.  I  mean  by 
that  that  it  was  all  done  at  the  meeting  in  Mr. 
Reynold's  oflSce  of  the  National  Boat  &  Engine 
Company.  I  think  it  was  at  one  sitting,  or  an 
adjourned  sitting  the  same  day." 

It  is  the  daim  of  the  defendant  that  the 
release  in  question  was  supported  by  a  valu- 
able consideration,  not  limited  to  the  $88,000 
of  bonds,  and  that  such  release  was  within 
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tbe  contemplation  of  the  parties  when  tbey 
met  on  April  6,  1911.  On  Ai>rU  4,  1911,  the 
deftendant  wrote  to  the  plalntifF  the  following 
letter: 

"AprU  4,  1911. 

"Mr.  W.  W.  Bntterfield,  Muskegon,  Midi.— 
Dear  Will:  In  accordance  with  your  telephone, 
I  inclose  herewith  check  for  $15  covering  your 
expenses  to  our  directors'  meeting.  I  also  in- 
close herewith  statement  of  your  account  aa  it 
appears  on  the  company's  books.  You  will  note 
from  this  statement  that  there  is  an  overdraft 
of  $231.16  which  was  allowed  under  the  arrange- 
ments we  had  at  the  time  Washburn  was  pres- 
ent with  us  in  Ross'  office,  on  the  understanding 
that  it  should  in  no  way  prejudice  our  rights. 

"Paul  stayed  over  in  Muskeeon  yesterday 
morning  and  I  threshed  the  matter  out  with  him 
again,  and  he  absolutdy  refused  to  surrender 
any  of  his  securities,  so  it  gets  down  to  a  per- 
sonal matter  with  me.  As  I  have  said  before,  I 
cannot  and  do  not  understand  that  you  have 
any  other  rights  than  those  shown  by  the  state- 
ment inclosed,  bnt  for  the  sake  of  good  fellow- 
ship I  am  willing  to  sacrifice  my  own  securities 
for  the  purpose  of  getting  this  entire  matter  ad- 
justed without  litigation,  and  the  offer  that  I 
am  making  is  made  with  the  express  understand- 
ing that  I  do  not  thereby  acknowledge  any  of 
your  daims,  or  waive  any  of  my  own  rights. 

"Paul  not  being  willing  to  do  anything  in  the 
matter,  and  the  National  Boat  A  Engine  Com- 
pany or  the  Racine  Boat  Manufacturing  Com- 
pany not  being  interested,  it  became  necessary 
for  me  to  give  np  my  own  securities,  and  for 
the  purpose  of  getting  the  matter  closed  at  this 
time,  I  propose  to  give  you  $6,000  of  mj  own  se- 
cnriues  in  the  National  Boat  fe  EIngme  Com- 
pany, divided  as  foUowa:  $5,000  in  the  National 
Boat  &  Engine  Co.  6%  first  mortgage  gold 
bonds;  $1,000  in  National  Boat  &  Engine  Co. 
7%  preferred  stock. 

"The  above  to  be  in  full  settlement  of  yoar  en- 
tire matter  with  the  Racine  Boat  Manufacturing 
Co..  National  Boat  &  Engine  Co.,  Paul  or  my- 
self pers<mally,  and  is  to  clean  up  all  our  trans- 
actions with  the  excepti<m  of  aie  $6,000  note 
you  gave  to  the  Racine  Boat  Manufacturing 
Ca,  and  which  the  National  Boat  &  Bingine  Co. 
took  over.  This  note,  according  to  its  agree- 
ment, is  to  be  paid  from  dividends  of  the  com- 
pany, and,  of  conrse,  is  not  collectable  in  any 
other  way. 

"I  trust  you  will  find  it  agreeable  to  accept  this 
proposition  and  end  a  matter  that  has  not  been 
pleasant  to  either  of  us. 

"I  am  prepared  to  turn  the  securitiea  over 
to  you  at  once. 

"Tours  very  truly,  W.  J.  Reynolds." 

While  denying  that  this  letter  bad  any- 
fblng  to  do  with  the  settlement,  on  cross- 
examination  plaintiff  testified: 

"Q.  Now,  Mr.  Butterfield,  the  letter  has  this 
much  to  do  with  it,  does  it  not,  that  it  led  up 
and  was  a  part  of  the  prior  negotiations  that 
finally  culmmated  on  April  6th  in  the  making 
of  the  agreement  that  ha*  been  introduced  in 
evidence  here?    A.  Yes." 

The  plaintiff  also  testified  as  follows  on 
cross-examination : 

"Q.  Now,  referring  to  this  agreement  of  June 
20,  1911,  defendant's  Exhibit  D,  you  have  al- 
ready stated  that  the  $88,000  of  bonds  provided 
for  therein  were  depoisited  in  escrow  in  May, 
1911.  It  is  a  fact,  is  it  net,  that  all  ol  the 
terms  _  and  conditions  of  this  agreement  were 
complied  with  on  both  sides,  that  is,  by  you  and 
by  the  other  parties?  A.  I  think  so.  After 
the  making  of  this  agreement  I  was  not  called 
upon  to  pay  the  $1,000  note  given  to  the  Na- 
tional Lumberman's  Bank  mentioned  in  the 
fourth  paragr«|>h  of  the  agreement.    Tbe  $1,000 


bond  I  t^t  up  to'  secure  the  payment  of'tbat 
note  was  the  bond  of  a  coal  company,  an  Invest- 
ment bond  of  my  own.  The  market  value  was 
$1,000.  It  was  worth  par.  I  sold  it  at  par 
shortly  after  I  got  it  back  according  to  the  terms 
of  that  agreement  It  was  a  little  longer  than 
the  terms  stated,  but  it  came  back  subsequently. 
The  notes  that  have  been  introduced  in  evidence 
aa  well  as  the  notes  at  the  Hackley  National 
Bank  were  all  renewals  of  former  notes  given 
by  the  Racine  Boat  Manufacturing  Company 
prior  to  January  1,  1911,  or  they  were  renewals 
of  renewals.  On  the  face  of  the  note  the  Racine 
Boat  Manufacturing  Company  was  the  principal 
debtor.  The  consideration  for  the  original  notes 
was  money  that  went  to  that  corporation.  The 
National  Boat  &  Ekigine  Company  took  over 
the  property  and  the  assets  and  assumed  the  ob- 
ligaticms  of  the  Racine  Boat  Manufacturing 
Company  on  January  1,  1911,  I  believe.  At 
that  time  Mr.  Reynolds  and  Mr.  McCracken  and 
myself  owned  about  90  per  cent,  of  the  com- 
mon stock  of  the  Racine  Boat  Manufacturing 
Company.  For  our  sto<&  in  the  Racine  Boat 
Manufacturing  Company  we  got  stock  and  bcMids 
of  the  National  Boat  &  Engine  Company  I 
can't  say  offliand  how  much  preferred  stock  I 
had.  It  is  in  the  record  somewhere.  I  don't 
remember  just  what  it  is.  I  haven't  referred  to 
it  in  a  Iom  while.  Q.  Now  you  received,  did 
you  not,  $3,660  in  bonds,  $14,770  in  preferred 
stock,  and  $184,270  common  stock?  A.  I 
couldn't  say  now,  but  it  is  about  that  propor- 
tion. I  don't  remember  the  figures.  In  addition 
to  the  $88,000  of  bonds  that  were  placed  in 
escrow  with  Cross,  Vanderwerp,  Foots  &  Boss 
on  my  surrender  of  the  trust  deed  I  was  not 
only  protected  on  my  personal  note  of  $1,000 
and  received  back  my  $1,000  bond  of  the  Ooal 
Company,  but  I  also  received  $6,750  in  bonds 
of  the  National  Boat  &  Engine  Company  that 
were  turned  over  to  me  by  Mr.  Reynolds. 

[2]  Assuming,  Tdthout  deciding,  that  the 
failure  of  plaintiff's  tlUe  to  the  $88,000  bonds, 
by  reason  of  the  subsequent  bankruptcy  of 
the  National  C<Hnpany,  and  plaintUFs  i^a- 
tlon  to  it,  operated  as  a  failure  of  considera- 
tion in  so  far  as  the  bonds  were  concerned, 
we  are  of  the  opinion  that  there  was  ample 
valid  consideration  for  the  giving  of  the  re- 
lease in  question.  We  need  only  refer  to  the 
$1,000  bond  and  the  plaintiff's  release  on  the 
$1,000  note  and  the  releases  whldi  be  re- 
ceived from  both  of  the  ctHnpanies.  Accord- 
ing to  plaintiff's  testimony,  he  did  not  con- 
sider the  defendant  financially  responsible. 
He  had  a  right  to  release  him  for  a  small 
consideration.  No  fraud  is  claimed;  and  It 
was  early  held  In  this  state  that,  if  there  are 
several  considerations,  and  some  fail,  yet  if 
the  others  are  good  and  sufficient,  the  good 
will  sustain  the  promise.  Wesleyan  Semi- 
nary V.  Fisher,  4  Mich.  516;  Alderton  v. 
Williams,  189  Mich.  296-299,  102  N.  W.  763. 
Tbe  adequacy  of  consideration  Is  not  involved 
here.  6  Am.  A  Eng.  Ency.  (2d  Ed.)  694-780; 
9  Oyc.  365 ;   84  Cya  1058. 

The  following  language  is  pertinent  here, 
as  relating  to  tlie  release: 

"The  language  is  plain  and  intelligible,  and  its 
meaning  and  effect  could  not  be  misunderstood 
by  any  person  of  ordinary  intelligence,  and,  un- 
less the  plaintiff  was  induced  to  sign  it  by  the 
fraud  of  the  defendant,  or  it  was  wholly  without 
consideration,  it  is  binding  upon  the  plaintiff, 
*  *  *  and  he  cannot  recover  if  he  sign^  the 
paper  deliberately,  with  full  knowledge  of  its 
contents,  or  not  under  the  influence  of  any  mis- 


Digitized  by 


Google 


90 


163  NOUTHWESTBRN  REPORTEB 


(Mich. 


tak^"  etc.    Averill  r.  Wood,  78  lilicfa.  8^-864, 
44  N.  W.  381,  385. 

We  think  the  trial  court  reached  the  right 
conclusion,  and  the  decree  below  Is  affirmed, 
with  coste  to  the  defendant. 


CLBfVBIiAND-OLIFFS  IRON  00.  v.  REPTJB- 
LIO  TP.     (No.  55.) 

(Supreme  Court  of  Michigan.    May  81,  1917.) 

Taxation  iS=»348— Assessments— "Cash  Val- 

xm" — Selling  Price — Mines. 
The  price  at  which  an  iron  mine  was  re- 
cently sold,  a  thing  of  extremely  rare  occur- 
rence, though  under  a  good-faith  agreement,  is 
not  conclusive  of  its  cash  value  at  which  it  is 
the  duty  of  the  aasesBing  officers  to  value  any 
properly,  but  is  only  one  of  the  things  to  be 
considered  by  them,  under  Comp.  Iaws  1807, 
S  3850,  providing  that  the  term  "cash  value 
in  the  taxation  act  means  the  usual  selling  price 
at  the  place  where  the  property  is,  being  the 
price  which  could  be  obtained  therefor  at  pri- 
vate sale,  and  that  in  determining  the  value  the 
assessor  shall  also  consider  the  advantaged  and 
disadvantages  ^  location,  quality,  etc. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  K  684^-589. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cash  Value.] 

Error  to  Circuit  Court,  Marquette  Coun- 
ty ;   Richard  G.  Flannigan,  Judge. 

Action  by  the  Cleveland-OllSs  Iron  Com- 
pany against  the  Township  of  Republic,  to 
recover  part  of  tax  paid  under  protest. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

The  Republic  mine,  an  iron  mine.  Is  In  the 
township  of  Republic,  In  the  county  of  Mar- 
quette. It  Is  a  considerable  mine.  The  aver- 
age annual  shipment  of  ore  therefrom,  for 
five  years  preceding  1914,  was  146,550  tons. 
The  value  of  the  mine  for  the  purpose  of  tax- 
ation was  estimated  in  the  year  1914,  as  it 
had  tor  several  years  theretofore  been  esti- 
mated, according  to  a  report  made  by  the 
company  and  a  method  known,  perhaps,  betr 
ter  than  in  any  other  way  by  the  designa- 
tion, the  Elnlay  method.  It  Is  described  in 
the  opinion  In  Newport  Mining  Co.  v.  City 
of  Ironwood,  185  Mich.  668,  152  N.  W.  1088. 
In  fixing  valuations  of  mines  for  the  year 
1914,  factors  not  those  used  by  Mr.  Flnlay, 
more  favorable  than  his  were  to  the  owners, 
were  used  by  the  board,  and  the  recommen- 
dation of  the  board,  In  the  case  of  the  Re- 
public mine,  was  adopted  and  approved  by 
the  local  assessing  officer.  The  method  was 
uniformly  employed  by  the  board  of  state 
tax  commissioners  In  valuing  mines  for  tax- 
ation. 

There  is  no  evidence  of  any  considerable 
dlftetenoe  of  opinion  prior  to  1914  between 
the  owners  and  the  state  tax  officials  con- 
cerning the  value  of  the  mine.  On  the  con- 
trary, there  is  evidence  that  the  estimate 
of  the  owner  and  the  estimate  of  the  ap- 
praiser as  to  the  ore  in  sight  in  different 


years  were  not  greatly  different,  and  as  to 
the  undeveloped  and  nonvlslble  ore  the  quan- 
tity estimated  by  the  state  officials  was  not 
seriously  disputed.  It  is  not  Intended  to  be 
said  or  to  be  Inferred  that  the  owners  af- 
firmatively am)roved  the  assessments,  or  the 
method  of  valuation  employed.  They  did 
not  protest,  and  it  appears  that  a  responsi- 
ble officer  of  the  owners  was  of  opinion  that 
the  Republic  mine  was  worth  ^1,000,000,  or 
more.  The  taxing  officials,  at  any  rate  the 
board  of  state  tax  commissioners,  had  data 
which  Included  operator's  reports  for  years 
1009  to  and  Including  1918,  total  shipments 
of  ore,  total  profits,  profits  per  ton,  base  val- 
ue per  t(»,  appraised  value  per  ton,  estimat- 
ed ore  reserves  above  bottom  level,  ore  in 
stock.  For  the  year  1913,  the  appraiser  for 
the  state  and  the  tax  officials  accepted  the 
operator's  (Republic  Iron  Company)  estimate 
of  ore  above  bottom  levd,  the  appraiser  add- 
ed an  estimate  of  ore  below  bottom  levels  of 
the  ore  bodies,  and  at  a  meeting  of  the  board 
held  at  Marquette  September  25,  1913,  the 
valuation  of  the  mine  having  been  raised 
above  the  valuatlMi  for  the  previous  year 
and  fixed,  induding  ore  in  stock,  at  $1,219,- 
866,  the  superintendent  of  the  mine,  present 
at  the  meeting,  said,  "I  think  your  valua- 
tion Is  fair."  In  1914,  in  addition  to  all 
other  data,  there  was  before  the  officers  the 
record  for  the  year  1918.  There  was  no  par- 
ticular change  made  In  the  appraisement  and 
valuation  of  the  mine.  Again,  the  appraiser 
and  the  taxing  officers  accepted  the  owner's 
estimate  of  ore  in  stock  and  ore  In  mine  above 
bottom  leveL  Again,  there  was  added  an  esti- 
mate of  ore  "below  bottom  level."  It  Is  rea- 
sonably certain  that  if  no  sale  of  the  proper- 
ty had  been  made,  or  if  it  ba'd  brought  a 
higher  price  than  it  did  at  the  sale  which 
was  made,  questions  now  presented  would 
not  have  arisen  to  vex  counsel  and  the  court. 
After  the  owning  company  bad.  In  .March, 
1914,  made  the  annual  report  required  of  it, 
plalntUT,  in  May,  1914,  purchased  the  mine 
and  some  other  property  from  the  Republic 
Iron  Company  for  $600,000.  Of  its  purchase 
and  the  price  it  had  paid  and  the  terms  of 
the  sale,  it,  on  May  26,  1914,  notified  the 
board  of  state  tax  commissioners  at  a  con- 
ference then  held,  and  asked  for  a  modifica- 
tion of  the  valuation  of  the  property  thereto- 
fore fixed  by  the  board.  The  board  declined 
to  take  actlcxi  reducing  the  valuation;  at 
least  it  did  not  reduce  It,  and  local  assessing 
officers  finally  valued  the  mine  and  stock  pile 
at  $1,115,759.  Plaintiff  appeared  before  the 
township  board  of  review,  and  filed  a  pro- 
test as  follows: 

"To  the  Board  of  Review  of  Republic  Town- 
ship, Marquette  County,  Michigan. 
"The  Cleveland-CJliffs  Iron  Company,  a  cor- 
poration organized  under  the  laws  of  West  Vir- 
ginia and  duly  authorized  to  transact  business 
within  the  state  of  Michigan,  respectfully  rep- 
resents that  It  has  purchased  the  Republic  mine^ 
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stock  pile  and  otiier  propeitjr  of  the  Bnmblic 
Iron  Company  in  your  township,  and  hereby  ob- 
jects to  and  protests  against  the  valuation  which 
yon  have  placed  upon  said  Republic  mino  and 
stoclc  pile  for  the  following  reasons: 

"E^rst.  That  Uio  assessed  valuation  of  $1,- 
660,:^  placed  npon  said  Republic  mine  and 
stock  pile  for  the  year  1914  is  grossly  in  ex- 
cess of  the  true  cash  value  of  said  property  and 
more  than  twice  its  actual  market  value  when 
sold  in  the  usual  coarse  of  business  and  not  at 
forced  sale;  that  tlie  undovigned  has  recently 
purchased  ftrom  the  Republic  Iron  Company  said 
mine  and  stodi  pile,  also  the  houses  and  other 
property  owned  by  said  company  in  the  village 
of  Republic,  and  approximately  5,000  acres  of 
land,  including  its  water  power  plant  on  Mich- 
igamme  river,  and  also  including  timber  lands 
<rf  value,  for  a  total  consideration  of  $600,000, 
80  that  the  purchase  price  of  said  mine  and  stodt 
pile  does  not  exceed  the  som  of  $500,000. 

"Second.  That  the  true  value  of  said  mine  and 
stodt  pile  does  not,  in  fact,  exceed  the  amount 
so  paid  for  it  by  the  undersigned. 

"Third.  That  it  is  a  fundamental  principle  of 
taxation  in  Michigan,  established  both  by  stat- 
ute and  by  court  decisions,  that  the  words,  'trut 
cash  value,'  wherever  used  in  tho  tax  laws,  shall 
be  held  to  mean  the  market  value  of  such  prop- 
erty when  sold  in  the  usual  course  of  business. 

"Fourth.  That  the  assessed  valuatico  so  plac 
od  npon  Uie  Republic  mine  and  stock  pile  con- 
stitutes a  discrimination  against  said  property 
and  against  the  undersigned,  because  ft  is  not 
based  upon  the  same  rule  and  principle  of  tax- 
aficn  applied  to  other  taxpayers  and  to  other 
proper^  in  said  township  of  Republic. 

"Tht  nndortdgned  claims  the  benefit  of  the 
same  rules  and  principles  of  taxation  which  are 
applied  to  other  taxpayers  in  said  township, 
and  asserts  that  the  valuation  so  placed  upon 
said  Republic  mine  and  stock  pile,  if  permitted 
to  stand,  will  constitute  a  gross  fraud  upon  its 
rights  in  the  premises. 

"The  Cleveland-CUffs  IitMi  Oompany,  there- 
fore, requests  this  honorable  boaid  to  reduce 
the  valuation  of  said  property  to  its  true  cash 
value  as  determined  by  its  selling  price  in  the 
market,  wbidi  is  the  basis  fixed  by  the  laws  of 
Midiigan. 

"The  description  of  said  Republic  mine  is  as 
follows:  That  part  of  lot  1  and  of  the  north- 
east quarter  of  northeast  quarter  not  included 
in  village  plat  of  section  7,  township  46,  rango 
29.  Sontheast  quarter  of  northeast  quarter, 
section  7,  township  46,  range  29.  Lots  2,  8,  4, 
5.  6,  and  8,  section  7,  township  46,  range  29. 
ISaat  quarter  of  southeast  quarter  and  south- 
west quarter  of  southeast  quarter  section  7, 
township  40,  range  29.  North  half  of  north- 
east quarter  and  lots  1,  2,  6,  7,  and*  8,  section 
18,  township  46,  ran{^  29.  Mineral  rights  on 
Republic  Iron  Company's  additions  to  the  vil- 
lage of  Iron  City. 

"Dated  this  eth  day  of  June,  1914. 

"The   CleveUud-CUffs    Iron    Ca, 
"By  [Signed]    M.  M.  Duncan,  Agent" 

No  change  In  the  assessed  valuation  was 
made,  no  appeal  was  made  to  the  board  of 
state  tax  commissioners,  and  the  tax  was 
paid  under  protest ;  this  action  being  broag^t 
to  recover  the  money,  or  a  portion  of  it 

The  lands  plaintiff  had  purchased  from  the 
R^ublic  Iron  Company,  aside  from  the  mine, 
were  assessed  at  $86,463.50,  and  no  complaint 
Is  made  of  this  valuation  and  the  taxes  levied 
upon  it  were  paid  without  protest  The  pur- 
diase  price  of  the  mine  and  this  other  prop- 
erty was  $600,000,  leaving  the  purchase  price 
for  the  mine  and  stock  pile,  as  plaintiff 
figures  it,  $563,536.50. 

The  Oambria  Sted  Company  owned  89^ 


per  cent  of  the  capital  stock  of  the  Republic 
Iron  Company.  In  the  sales  agreement  made 
between  the  Republic  Iron  Company  and  the 
plaintiff,  subject  to  a  necessary  three-fifths 
vote  of  stockholders  of  the  Republic  Iron 
Company,  the  consideration  named  for  the 
transfer  of  the  Republic  Iron  Company  prop- 
erty is  $600,000,  the  pur<Aaser  to  assume  all 
liabilities  incident  to  the  operation  of  the 
mine  from  and  after  May  1,  1914.  On  the 
same  day,  an  agreement  was  made  between 
the  plaintiff  and  the  Cambria  Steel  Company 
whldt  recites  the  making  of  the  agreement 
between  plaintiff  and  the  Republic  Iron  Com- 
pany, end  that  it  was  made  at  the  special  in- 
stance and  request  of  the  Cambria  Steel  Com- 
pany, and  that  the  Cambria  Steel  Company, 
in  consideration  of  the  execution  of  that  con- 
tract and  its  agreement  to  pay  the  purchase 
price  therein  named,  agrees  with  the  Cleve- 
land-Cliffs Iron  Company  to  guarantee  the 
fall  and  complete  performance  of  the  said 
contract  on  behalf  of  the  Republic  Iron  Com- 
pany that  the  purdiase  price  of  $600,000 
shall  be  paid  by  the  plaintiff — 

"not  in  cash,  but  in  the  delivery  of  oi«  to  the 
Cambria  Sted  Company  as  hereinafter  provided, 
namdy:  By  the  sale  and  delivery  to  the  Cam- 
bria Steel  Company  of  three  hnndred  thousand 
(300,000)  tons  of  ore;  one  hnndred  thousand 
(100,000)  tons  of  Lake  Bessemer  grade  for  1914 
delivery  at  this  year's  market  price  prevailing 
at  Cleveland,  Ohio;  and  one  hnndred  thousand 
(100,000)  tons  per  year  for  1915  and  191B  de- 
Uveries,  at  the  market  price  prevailing  at  Cleve- 
land, Ohio,  for  said  respective  years.  Said  mar- 
ket {Mrices  for  all  of  said  years  to  be  arrived  at  in 
the  customary  manner  known  to  the  trade  at  the 
opening  of  the  salca  market  for  each  such  year." 

There  is  the  further  provision  that  when 
the  deliveries  of  ore  made  by  the  Cleveland- 
Cliffs  Iron  Company  shall  exceed  the  sum  of 
$600,000  in  value  at  the  prices  fixed,  the 
Cambria  Steel  Company  will  pay  the  balance 
of  the  purchase  price  of  said  ores  to  the 
Cleveland-Cliffs  Iron  Company  in  cash. 

Other  existing  facts  attending  and  influ- 
encing the  sale  of  the  Republic  mine  are 
stated  by  the  trial  Judge  in  bis  opinion  In 
this  way: 

"The  Republic  Iron  Company  is  controlled  by 
the  Cambria  Bteel  Company,  a  Pennsylvania 
Corporation,  which  owns  99^  per  cent,  of  the 
stoclc  of  the  Republic  company.  The  Cambria, 
which  owns  and  operates  various  iron  furnaces 
and  mills,  is  classed  among  tho  very  large  iron 
and  steel  manufacturers  of  the  United  States. 
It  does  not  appear  that  the  Republic  Iron  Com- 
pany owned,  operated,  or  was  interested  in  any 
iron  furnaces  or  mills.  The  tcstimonpr  warrants 
the  inference,  but  furthermore  it  is  common 
knowledge,  that  iron  ores  produced  by  differ- 
ent mines  are  rarely  alike  in  all  respects,  and 
that  the  successful  operation  of  iron  furnaces 
and  mills,  often  .requires  that  ores  from  differ- 
ent mines,  or  of  different  grade  and  character- 
istics, be  intermixed  before  introduction  in  the 
furnace,  and  that  an  ore  which  cannot  be  used 
at  all  in  the  manufacture  of  certain  kinds  of 
iron  or  sted  is  nsaUo,  if  not  necessary  to  be 
used,  in  the  manufacture  of  certain  other  forms 
of  iron  and  steel.  The  iron  ore  reqnirementa 
of  the  Cambria  Company  average  over  2,000,000 
tons  annually.  The  timo  came  when  it  was  not 
able  to  nae  the  ores  piodooed  from  the  Republic 


Digitized  by 


Google 


99 


163  NOUTHWESTBBM  REPOBTEB 


(HldL 


mine,  becanae  tbtj  would  not  make,  what  tfa« 
witness  termed,  a  'congenial  mixture'  in  thoir 
furnaces.  It  does  not  appear  the  Oambria  owned 
or  controlled  other  iron  properties,  or,  if  it  did 
that  such  properties  supplied  their  wants.  They 
wore  obliged  to  have  recourse,  therefore,  for  the 
necessities  of  their  furnaces,  to  the  open  mai^ 
ket.  The  Cleveland-CliSs  owns  and  operates 
a  number  of  iron  mines,  from  which  it  pro- 
duces ores  of  Taiions  grades  and  characteris- 
tics, somo  of  which,  it  may  be  surmised,  from 
what  transpired,  serve  to  make  a  'congenial  mix- 
ture' in  the  Cambria  furnaces.  The  Camfbria 
being  unable  to  smelt  the  same,  adrantueously, 
in  its  own  furnaces,  the  product  of  the  Republic 
mino  was  offered  for  sale  through  M.  A.  Han- 
na  &  Co.,  sales  agents,  of  Cleveland,  Ohio.  M. 
A.  Hanna  &  Co.,  were  unable,  it  seems,  to  find 
among  their  customers,  a  market  eadi  year,  for 
a  tonnago  equal  to  the  capacity  of  the  mine  and, 
findinj;  mining  cost  attending  a  restricted  output 
unsatisfactory,  they  conduded  to  dispose  of  the 
property,  and  to  that  end  opened  negotiations 
with  the  plaintiff  the  Cleveland-Cliffs  Iron  Conir 
p«ny.  The  result  was  that  the  Republic  Com- 
pany  conveyed  to  the  Cleveland-CliSs  the  fee 
of  die  iron  mine,  certain  other  lands,  the  mine 
equipment,  and  personal  property,  for  the  con- 
sideratioD,  expressed  in  the  writings,  of  $600,- 
000,  to  be  paid,  however,  by  the  delivery  by  the 
Cleveland-Cliffs  to  the  Cambria  of  100,000  tons 
of  iron  ore  in  1914,  100,000  tons  in  1915,  and 
100,000  tons  in  191S,  at  the  prevailips  maAet 
price  for  the  same,  at  Cleveland,  Ohio,  for  the 
year  in  which  the  ore  was  delivered.  It  was 
further  stipulated  that  in  such  deliveries,  no 
ore  from  die  Republic  or  from  the  plaintiff's 
mine  known  as  the  'Cliffs  Shaft,'  woold  be  in- 
dnded,  and  that  deliveries  for  1916  and  1916 
ahonid,  at  the  option  of  the  Cambria,  be  either 
of  the  'Standard  Lake  grade*  whidi  was  an  we 
produced  from  its  mines  by  the  Cleveland-GIifb, 
or  out  of  the  latter  company's  standard  nonbca- 
semer  grades  to  be  selected  by  the  Cannbria." 

At  the  trial,  tbe  plaintiff  and  defendant 
each  moved  for  a  directed  verdict  in  its 
favor.  The  court  reserved  decision,  and  tbe 
parties  were  sent  to  tbe  Jury  upon  the  ques- 
tion of  tbe  value  of  tbe  property,  it  being 
stipniated  tbat  plaintiff  would  be  entitled  to 
recover,  In  case  tbe  verdict  was  in  Its  favor, 
16,595.37 ;  the  question  submitted  to  the  Jury 
by  the  court  being  whether  tbe  mine  was 
put  upon  the  assessment  roll  by  tbe  taxing 
officers  at  its  true  cash  value.  Tbe  Jury  was 
instructed  that  U  it  was,  plaintifl  could  not 
recover;  If  it  was  assessed  beyond  its  tme 
cash  value  tbe  plaintiff  could  recover  sudi 
amount  of  its  taxes  as  the  Jury  should  say 
were  paid  upon  the  excessive  valuation.  Tbe 
Jury  was  advised,  too,  that  if  they  found  the 
true  cash  value  to  be  the  amount  of  tbe  pur- 
chase price,  the  verdict  should  be  for  the 
plaintiff.  The  Jury  returned  a  verdict  for  the 
plaintiff.  Thereafter,  June  12,  1916,  the 
court  granted  the  motion  of  defendant  to  di- 
rect a  verdict  in  Its  favor,  and  on  July  21st 
Judgment  was  entered  for  the  defendant. 

Appellant  In  the  brief  states  the  questions 
Involved  to  be: 

"(1)  That  the  failure  and  refnsal  of  the  board 
ot  state  tax  commissioners  to  assess  the  Re- 
public mino  and  stock  pile  at  the  amount  for 
which  the  property  was  sold  in  the  open  mar- 
Itet  to  the  plaintiff  company,  and  its  action  on 
the  contrary  in  assessing  said  property  at  ai^ 
pcofsinuUely  twice  it*  aaid  aala  valuer  operated 


as  a  gross  legal  fraud  against  tiis  rights  of  the 
plaintiff. 

"(2)  That  the  refusal  of  said  board  to  give 
any  consideration  to  said  sale,  althou^  reco^ 
nizing  and  accepting  the  evidence  thereof  as 
correct  and  sufficient,  constituted  a  violation  of 
their  duties  under  the  Michigan  tax  laws,  and 
operated  as  a  fraud  upon  the  plaintiff  compcuiy. 

"(3)  Tliat  by  reason  of  such  discrimination 
against  it,  plaintiff  has  been  compiled  to  pay 
more  than  its  equitable  share  of  the  taxes  of 
said  township,  and  has  been  denied  the  equal 
protection  of  the  laws  of  Michi^n  in  violation 
of  article  6,  {  8,  of  the  Constitution  of  the  Unit- 
ed States,  and  also  of  the  Fourteenth  Amendr 
ment  thereto." 

The  contention  of  the  appellant,  as  It  la 
stated,  and  the  premises  upon  which  the 
contention  is  founded,  are: 

"The  question  involved  in  this  case  is  a  simple 
one.  The  Republic  mine  property  was  sold  in 
the  nsnal  course  of  business  for  what  the  par- 
ties to  the  transaction  considered  its  fall  vuue, 
at  or  about  the  time  when  assessments  are 
made.  Bvidence  of  this  sale  was  placed  before 
the  commission,  but  they  refused  to  give  it  any 
consideration,  not  because  they  were  unconvinc- 
ed as  to  the  facts  submitted,  but  for  tbe  reason 
that  the  commission  concluded  it  was  better  to 
disregard  the  sale  price  entirely  snd  continue  to 
apply  the  so-called  Finlay  method  of  valuation, 
whidi  they  had  theretofore  been  using  in  the  ab- 
sence of  evidence  of  sale  price.  As  a  result,  they 
assessed  the  Republic  property  for  an  amount 
approximately  double  that  paid  by  the  plaintiff. 
Tbe  question,  therefore,  for  this  court  to  de- 
termine is  whether  this  action  can  be  sustained 
under  the  statute  whidi  prescribes  that  real 
property  should  be  assessed  at  its  true  cash  val- 
ue, which  is  defined  as  the  usual  selling  price  ob- 
tamed  at  private  sale.  The  general  principle 
whidi  we  urged  both  before  tho  board  of  state 
tax  commissioners  and  at  the  trial  and 'which, 
it  seems  to  us,  must  be  controlling,  is  tbat  the 
evidence  wbidi  was  submitted  to  the  board  con- 
cerning the  sale  of  the  Republic  mine  establish- 
ed a  fair  presumption  as  to  the  true  cash  value 
of  the  property,  that  this  presumption  was  not 
refuted  by  the  presentation  of  any  other  facts 
or  inferences,  and  that  therefore  it  was  bind- 
ing upon  the  assessing  officers  as  their  standard 
of  valuation." 

In  argument,  in  amidlflcatlon  of  this  con- 
tention. It  is  said,  after  referring  to  the  de- 
cision of  this  court  In  Newport  Mining  Co.  v. 
City  of  Ironwood: 

"It  is  perfectiy  dear  that  the  court  in  that 
case  did  not  intend  to  'diange  or  modify'  this 
'cardinal  rule  of  taxatioa.'  Upon  the  record 
before  them  there  was  no  evidence  of  selling 
value,  nor  any  other  method  suggested  of  as- 
certaining value  for  sale  purposes,  than  that 
presented  by  the  £1nla^  method,  therefore  they 
applied  it.  That  decision  undoubtedly  author^ 
izes  the  use  by  the  commisBion  of  the  Finlay 
method  as  a  supplemental  or  additional  means 
of  ascertaining  selling  value,  when  no  market 
transactions  are  available  to  show  the  usual 
selUng  price  in  the  ordinary  course  of  business. 
Tho  case  does  not,  however,  contain  the  slight- 
est suggestion  that  the  tax  commission  would  be 
authorized,  when  evidence  of  the  selling  val- 
ue in  the  usual  course  of  business  is  available, 
to  reject  such  data  and  substitute  therefor  the 
Finlay  or  any  other  method  of  vaiua  The  case 
at  bar  differs  from  the  Newport  Case.  Here,  we 
have  undisputed  evidence  of  a  recent  sale  of  the 
property,  in  fact  a  sale  made  within  less  than  a 
month  of  the  time  when  the  valuation  was  to  be 

e laced  upon  the  property.  Bven  though  it  may 
e  exceptional  for  a  large  iron  mine  to  be  sold, 
when  it  does  happen,  and  the  data  is  actually 
available^  soction  27  mains  it  uaproper  to  «w 
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some  other  standard  of' vaSne.  The  ooininiflsioii' 
cannot  arbitrarily  disregard  such  sale  and  con* 
tinue  to  follow  the  method  of  valuation  which  it 
has  adopted  for  use  in  the  absence  of  such  data. 
The  coDtro-vers;  in  this  case  aroee  abstdntely  and 
entirdy  from  the  nnwUlingaess  of  the  board  of 
state  tax  commissioners  to  follow  the  standard 
prescribed  by  the  statute.  The  board  erroneous- 
ly assumed  that,  because  the  Finlay  method  of 
assessing  mining  properties  had  been,  as  tiie^ 
thougbt,  quite  generally  regarded  as  satisfac- 
tory, k  would  not  be  'right'  for  them  'to  depart 
from  that  method  in  any  one  instance'  and  make 
a  valuation  on  a  different  basis.  By  Ka«on  of 
their  holding  this  erroneous  and  incorrect  viow 
of  their  legal  duty  under  the  circumstances,  the 
commission  decided  and  announced  that  'it  was 
not  called  upon  to  take  any  action  because  of 
tho  diange  of  ownership  of  the  Republic  mdnei' 
In  pursuance  of  this  opinion  the  commission 
entirely  disregarded  the  sale  of  thig  property 
to  the  plaintiff,  and  assessed  it  according  to  the 
Finlay  method.  In  other  words,  the  tax  cobj- 
mission  erroneously  interproted  the  Newport 
Case  as  authorizing  the  complete  substitution 
of  the  BTnlay  method  for  the  statutory  rule,  so 
far  as  the  assessment  of  mining  properties  is 
concerned.  This  aqtion  on  their  part  was  ill»- 
gal.  and  operated  as  a  legal  fraud  upon  the 
rights  of  the  plaintiff." 

And  again: 

"While  the  aasessing  officers  are  undoubtedly- 
given  wide  discretion  in  determining  what  is 
tho  usual  selUng  price  obtained  at  private  sale, 
when  that  fact  is  determined  it  becomes  abso- 
lutely binding  upon  the  assessing  officers.  They 
are  not  permitted  to  ignore  the  standard  fixed 
by  the  law  and  set  up  aomo  other  or  different 
criterion  of  value.  Otherwise,  there  could  be 
no  equality  in  taxation." 

Argned  before  EUBN,  C.  J.,  and  STONB, 
OSTRANDER,  BIRD,  MOORB,  STEBRE, 
and  BROOKE,  JJ. 

William  P.  Belden,  of  Ishpemlng,  for  ap- 
pellant. W.  T.  Potter,  of  Ishpemlng,  for  ap- 
pellee. 

OSTR-ANDEK,  J.  (after  stating  the  facta 
as  above).  The  purpose  of  the  law  In  requir- 
ing all  assessments  tfy  be  oa  .property  at  Its 
cash  value  Is  to  provide  a  standard  for  de- 
termining an  equality  of  assessments.  The 
Legislature  has  said  that  the  words  cash 
value,  In  this  coimection,  shall  be  held  to 
mean — 

"the  usual  selling  price  at  the  place  where  the 
propert:?  to  which  tho  term  is  applied  shall  be 
at  the  time  of  assessment,  being  tne  price  which 
could  be  obtained  therefor  at  private  sale,  ^nd 
not  at  forced  or  auction  sale."  C!omp.  Laws 
1887,  {  8860. 

This  section  of  the  statute  does  not  stop 
here,  but  continues  as  follows: 

"In  determining  the  valno  the  assessor  shall 
also  consider  the  advantages  and  disadvantages 
«f  looatioB,  qnaUty  of  soil,  quantity  and  value 
of  standing  timber,  water  power  and  privUeges, 
mines,  minerals,  quarries  or  other  valuable  de- 
posits known  to  bo  available  therein  and  their 
value." 

"The  usual  selling  price"  at  the  ijlace  where 
ttie  property  Is  .when  assessed  Is  manifestly 
no  guide  to  an  assessor  In  a  case  where  thd 
property  is  singular  in  character  and  Is  never 
sold,  or  sold  once  In  a  decade.  "Private  sale" 
Is  contrasted  with  "forced  or  auction  sale," 
and  under  proper  conditions  affords  a  guide 


to  the  assessor  with  respect  (o  property  which 
is  commonly  sold  at  private  sale  and  also  at 
forced  and  auction  sales.  Land,  used  for 
farming  purposes  and  for  residence  purpos- 
es, valuable  alone  for  cultivation  or  for  resi- 
dence, or  both,  is  frequently  sold,  both  at 
private  sale  and  at  public  auction.  In  a 
particular  community,  the  cash  value  of  land 
is  determined,  without  very  much  trouble, 
by  experience,  by  history.  Location  and 
quality  of  soil  worild  be  considered  In  fixing 
the  cash  value  of  a  farm.  Location  would  be 
considered  In  valuing  a  city  lot,  but  the 
quality  of  the  soil  would  usually  be  a  uegli- 
glble  factor  In  determining  Its  cash  value. 
And,  In  particular  cases,  quantity  and  yalue 
of  standing  timber,  and  the  value  of  mines 
and  mineral  deposits,  must  be  considered. 
"Fhe  legislative  dieflnltlon,  or  meaning,  of 
"cash  value"  applies  to  personal  as  well  as 
real  estate.  Most  taxable  commodities  are 
bought  and  sold  In  an  open  market,  wher^ 
there  are  competitive  sellers  and  bidders. 
There  is  usually,  for  most  commodities,  a 
market  price.  Suppose,  however,  there  is  not 
a  market  price,  and  ssppose  that  the  proper- 
ty to  be  valued,  real  or  personal,  has  no  us- 
ual selling  price  at  private  sale  and  has 
never  been  sold  in  a  particular  community  at 
forced  or  auction  sale.  Suppose  the  article 
has  never  heen  and  cannot,  reasonably,  be 
duplicated.  In  short,  suppose  that  no  ooe  or 
more  of  the  tests  found  In  the  legislative  defi- 
nition affords  any  aid  whatever  in  aaoertaln- 
Ing  the  cash  value  of  the  aitlde  listed.  Does 
It  therefore  eaeape  taxation?  Or,  suppose 
an  owner  of  real  or  personal  prop^ty  is  will- 
ing, and  perhaps  anxious,  to  dispose  of  It 
for  less  than  It  costs,  and  less  than  it  .would 
cost  to  duplicate  it,  and  does  dispose  of  it  at 
private  sale.  Any  number  of  illustrations 
may  be  given  In  support  of  the  idea  that  the 
legislative  testa  are  not  and  cannot  be  the 
only  ones,  and  are  not  and  cannot  be  ezdu- 
slve  of  others. 

Appellant  does  not,  of  course,  contend  that 
a  purpwted  sale  of  property,  as  land,  or  a 
mine,  must  be  accepted  by  the  assessor  as 
fixing  the  cash  value  of  the  property,  but 
does  contend  that  when  it  appears  that  the 
seller  and  buyer  of  a  mine  are  acquainted 
with  tlie  property  and  with  other  generally 
similar  properties,  know  the  value  of  oves 
and,  generally,  at  any  rate,  tbe  cost  of  min- 
ing, when  they  negotiate  vipon  even  terms 
and  In  good  faith  agree  upon  a  value  to  be 
paid  and  received,  in  cash,  for  the  property, 
the  true  cash  value  for  purposes  of  taxation 
is  thereby  fixed  and  the  assessor  must  ac- 
cept It.  I  think  the  argument,  to  some  ex- 
tent, Is  affected,  unconsciously,  by  the  Idea 
that;  In  the  particular  case,  the  good-faith 
agrc^nent  of  Teudor  and  vendee  has  eliminat- 
ed an  estimated  factoi>— the  factor  of  the 
quantity  of  nonvlsible  ore — employed  by  the 
assessor  in  considering  the  valuable  deposits 
available,  In  the  land,  so  that  what  was  be^ 
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fore  probletnatlcal  and  uncertain  hag  been 
reduced  to  at  least  relative  certainty  by  the 
flzlng  of  the  price  tn  the  agreement  to  buy 
nnd  sell.  If  this  Idea  at  all  affects  the  ar- 
gument, it  should  not  do  so  because  it  Is 
evident  that  the  buyer  and  seller  are  no  bet- 
ter informed  about  the  quantity  and  quality 
of  nonvlstble  ore  in  this  mine  now  than  tb^ 
were  before  the  sale  was  negotiated,  and  no 
better  Informed  than  the  agents  of  the  state 
who  made  the  estimate  of  the  quantity  of 
nonvlslble  ore  for  the  state. 

The  legislative  statement  of  the  meaning  of 
cash'  value,  which  is  really  a  statement  of 
tests  to  be  applied  In  determining  cash  value, 
Is  not  exclusive  or  inclusive.  The  tax  law 
must  be  read  as  a  whole.  The  general  pur- 
pose of  the  law  Is  to  sabject  property  to  a 
proportionate  payment  of  public  levies.  The 
first  step  in  giving  this  purpose  effect  is  list- 
ing and  valuing  of  property.  The  duty  of  the 
nsseesor  Is  to  value  property  at  its  cash  val- 
ue, following  and  guided  by  the  statute  testa, 
and  it  is  also  his  duty  to  list  and  to  value 
property  if  none  of  the  statute  tests  are  help- 
fol.  It  Is  usually  persuasive  of  the  value  of 
a  particular  piece  of  property  when  its  own- 
er after  negotiations  sells  It  at  private  sale 
at  a  particular  price.  The  Cambria  Steel 
Company  is  a  large  user  of  iron  ore  of  some 
grades.  The  Gleveland-Cliflls  Iron  Company 
is  a  producer  of  ore.  It  appears  to  have  tak- 
en over  the  operation  of  this  mine.  There 
is  nothing  to  indicate  bad  faith,  or  that  the 
transaction  amounts  to  anything  else  than 
(he  sale  of  the  fee  of  this  mine  (and  some 
other  property)  for  ?600,000  cash. 

On  the  other  hand,  such  sales  of  mines  are 
not  common ;  are  rarely  made.  There  Is  no 
market  for  the  fee  of  iron  mines,  and  no 
usual  selling  price  for  them.  There  can  be 
none,  and  it  is  likely  that  a  dozen  similar 
sales  would  afford  no  reliable  data  for  the 
valuation  of  any  unsold  Iron  mine.  On  the 
other  hand,  too,  by  approved  methods  the 
state  had  determined  the  value  of  this  mine 
to  be  more  than  $1,000,000,  in  which  It  was 
in  agreement  with  the  superintendent  of  the 
mine,  a  man  of  experience.  In  this  it  em- 
ployed certain  factors,  and  with  all  the  rest 
the  Judgment  of  the  assessing  officers.  The 
factors  are  quite  as  certain,  as  reasonable, 
now  as  they  were  before  the  sale  was  made. 
The  result  arrived  at  by  the  assessing  offi- 
cers, approved  by  experience,  by  the  history  of 
the  mine,  is  questioned  by  nothing  except  the 
price  for  which  the  land  was  sold.  The  fact 
that  the  property  had  been  sold  was  a  fact 
to  be  considered  by  the  assessing  officers  .who 
were  nevertheless,  In  view  of  all  the  facts, 
required  to  determine,  according  to  their  best 
judgment,  the  cash  value  of  the  property. 
The  assessors  adopted  no  wrong  principle  for 
determining  the  cash  value  when  they  con- 
sidered the  factors  approved  as  the  Finlay 
method,  the  official  data  at  hand,  and  the 


fact  of  the  sale  to  plaintiff ;  It  would'  be  un- 
fair to  say  that  they  did  not  consider  the 
fact  that  the  sale  had  been  made  as  affecting 
cash  value.  They  disregarded  none  of  the 
statute  tests.  There  Is  no  evidence  of  fraud- 
ulent purpose. 

The  case  for  plaintiff  la,  I  think,  no  better 
than  this:  The  good  faith,  Judgment,  and 
conclusions  of  the  assessing  officers  is  op- 
posed by  the  good  faith,  Judgment,  and  con- 
Clusi<Mis  of  the  vendor  and  vendee  of  the  land, 
affected,  in  the  case  of  the  vendor  and  vendee, 
by  private  Interest  But  the  duty,  In  this 
behalf,  rests  upon  the  assessing  officers,  and 
their  dlschai^e  of  it,  in  this  case,  cannot  be 
Interfered  with  by  the  court. 

The  Judgment  Is  affirmed,  with  costs  to  ap- 
pdlee. 


McB3JIGHT  V.  LOWITZ.    (No.  84.) 
(Supreme  Court  of  Michigan.     May  81,  1917.) 

1.  Parties  <S=>84(2)— Nowjoindeb  of  Dhtbkd- 
ANTS— Joint  Dbbtobs— Mode  op  Objection. 

Where  nonjoinder  of  joint  debtors  in  ac- 
tion on  contract  is  not  disclosed-  by  the  record, 
it  must  be  taken  advantage  of  by  plea  in  abate- 
ment, and  cannot  be  made  a  ground  of  vari- 
ance. 

[Ed-  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  SS  186,  188, 141,  142.] 

2.  PuiADiNa  «=3l06(l)— Plea  in  Abatement 
— Requisites. 

A  plea  in  abatement  must  not  only  point 
plaintiff's  error,  but  must  indicate  in  what  man- 
ner it  may  be  corrected. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §g  219,  220,  224-227.] 

3.  Pleading  <S=»106(1)— Plea  in  Abatement 
—Existence. 

The  technical  plea  in  abatement  exists  in 
Michigan,  and  the  practice  of  setting  out  such 
matters  specially  in  the  answer,  practicallv  abol- 
ishing the  technical  plea,  has  not  been  adopted. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  a  219,  220,  224-227.] 

Error  to  Circuit  Court,  Oass  County;  L. 
Burgett  Des  Volgnes,  Judge. 

Assumpsit  by  William  F.  McKnlght  against 
Elick  Lowltz.  Judgment  for  plaintiff,  and 
both  parties  bring  error.    Affirmed. 

Argued  before  KUHN.  C.  J.,  and  STONE, 
OSTRANDEK,  BIRD,  MOOIIB,  STBBKB, 
BROOKE,  and  FELLOWS,  JJ. 

Wm.  F.  McKnlght  of  Grand  Rapids  (CHar- 
ence  M.  Lyle,  of  Cassopolls,  of  counsel),  for 
plaintiff.  Gore  &  Harvey,  of  Benton  Harbor, 
for  defendant 

STONB,  J.  This  is  an  action  in  assump- 
sit brought  to  recover  for  professional  serv- 
ices as  an  attorney  at  law,  alleged  to  -have 
been  rendered  by  the  plaintiff  and  his  late 
copartner  to  the  defendant  in  two  transac- 
tions. The  declaration  proceeds  against  the 
defendant  only.  It  consists  of  a  special  count 
and  also  the  common  counts  in  assumpsit 
and  alleges  the  assignment  of  the  claim  to 
the  plaintiff  by  his  former  i)artner.    The  bill 
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of  parUcidars   of   ttie   plalntura    denuuad, 

wblch  wHs  filed,  la  as  follows: 

1908 

Sept.  8k  To  fe«s  for  time  spent  In 
consQltation  with  self  as 
to  organization  of  Cass 
€}ount}r  State  Bank;  time 
spent  at  Cassopolia  in  ef- 
fort to  Induce  people  to 
become  subscribers  to  the 
articles  of  association; 
time  ment  drafting  arti> 
des  M  association,  at- 
tending meeting  of  stock- 
holders on  August  27th 
and  2Sth,  directing  the 
organization  of  the  bank, 
electing  board  of  direc- 
tors, etc. ;  time  spent 
'with  self  as  to  paroiiasa' 
of  bank  property,  ezaai- 
jning  title  of  same,  draft- 
ing agreement,  etc.,  in  re- 
lation to  lease  of  build- 
ing, etc t  20000 

Seiit.  8.    To  cash,  expense  on  trip  to 

Cassopolis,  etc ,         16  00 

1910 

Sept.  8.  To  fees  and  expense,  trip  to 
Iios  Angeles,  Calif.,  In  r« 
settlement  with  creditors 
of  the  Kinunerle  Concrete 
Machinery  Co.,  etc.,  thies 

weeks 650  00 

Interest  at  fire  per  cent. 
(5%) 218  48 


fl.083  43 

Ttie  plea  was  the  general  issue,  accom- 
panied by  notlco  of  the  statute  of  ilmltatioiis. 
From  a  jQdgnient  on  the  verdict  of  the  jury 
for  8277.18  in  faror  of  the  .plalatiff,  both 
parties  have  brought  error. 

Tbe  plaintiff  resided  at  Grand  Bapids. 
The  defmdant  lived  in  Chicago,  where  he 
was  an  oi)erator  on  the  Board  of  Trade,  and 
had  a  sumiBer  residence  on  the  lake  ootalde 
the  village  of  Cassopolis,  in  Cssa  county, 
Midi. 

The  plaintifr  gave  evidence  toiding  to  show 
that  In  the  sammer  of  1908  he  was  employed 
by  the  defendant  In  the  oiganlsatioQ  of  a 
bank  at  CassopqUa,  and  that  he  vertormeA 
services  in  Meeting  the  organization  of  the 
bank  whidi  were  worth  8^00;  and  there  also 
was  evidence  tliat  he  incurred  expenses  to 
the  amount  of  815. 

As  to  the  other  transaction:  33iie-Kimmeile 
Cwicrete  Machinery  Company  was  a  corporai- 
timi  doing  business  in  Los  Angeles,  CaL,  and 
bad  been  operated  largriy  under  the  manage- 
ment of  two  sons  of  Charles  H.  Kinunerle. 
The  defendant  and  Charles  H.  Kimmerle 
were  both  of  them  originally  stockhidders  in 
this  corporation,  and  ttteie  was  evidence 
tending  to  show  that  they  were  partners  in 
their  investments  in  the  stock  of  this  com- 
pany. Defendant  bad  not  paid  in  fall  for 
his  stock,  and  in  Jnly  of  the  year  1910  the 
corporation  bad  been  'mnnlng  behind,  and 
its  afbiirs  were  in  bad  condition,  and  bank- 
ruptcy proceedings  were  threatened.  It  also 
appeared  that  in  the  spring  of  1910  the  de- 
fendant had  formally  transferred  his  Stock 
in  said  company  to  one  Farrol,'  an  employe 


of  ills;  but  it  was  said  that  the  major  part 
of  the  debts  of  the  corporation  had  been 
contracted  and  incurred  before  this  transfer 
was  made,  and  the  question  of  the  liability 
of  defendant  as  a  stockholder  was  involved. 
It  appeared  in  evidence  that  some  time  in 
the  month  of  July,  1910,  the  plaintifr,  being 
at  Cassopolis,  met  defendant  and  Charles  H. 
Kimmerle  and  had  a  general  conversation 
with  them  concerning  the  affairs  of  the  Kim- 
merle Concrete  Machinery  Comi>any.  It  was 
the  claim  of  the  plaintiff  that  it  was  finally 
agreed  that  he  and  Mr.  Kimmerle  should  go 
to  Los  Angeles  and  investigate  the  condition 
of  affairs,  tind  try  to  adjust  the  same  in  the 
Interest  of  defendant  and  Kimmerle.  The 
Idaintiff,  on  or  about  July  25th,  being  on  his 
way  to  British  Columbia,  called,  by  previous 
arrangement,  at  defendant's- ofBce  In  Chicago, 
and  there  had  further  conversation  with 
Kimmerle  and  defendant,  by  which  it  was 
arranged  that,  after  visiting  British  Colony- 
bla,  the  plaintiff  should  proceed  to  Los  Ange- 
les and  as^t  in  straightening  out  the  affairs 
of  said  corporation.  There  was  some  evi- 
jSence  that  on  this  occasion  it  was  agreed 
that  defendant  was  to  pay  one-half  the  ex- 
penses of  the  plaintiff  if  he  made  the  trip 
to  Los  Angeles.  Upon  that  subject,  Charles 
H.  Kimmerle  testified  as  fbllows: 

"Q.  What  was  said,  if  anything,  in  regard 
to  the  expenses  out  there?  A.  Well,  he  was  to 
bear  his  half  of  the  expense,  whatever  it  was. 
That   was   understood   in   all   the   talks,    and 

talked." 

The  evidoice  toided   to  show  that  the 

plaintiff,  on  receiving  telegrams  from  Kim- 
merle, left  his  business  in  Victoria  unfinish- 
ed, and  proceeded  to  Los  Angles,  arriving 
there  on  the  evening  of  August  2l8t,  and 
there  found  Mr.  E^immerle  and  Mr.  Eki.  Bein, 
a  representative  of  the  defendant  and  said 
to  be  bis  confidential  man  of  business.  There 
was  a  good  deal  of  evidence  along  the  line  of 
what  was  done  during  the  stay  of  plaintUT 
at  Los  Angeles,  and  it  is  claimed  that  he 
remained  there  in  the  employ  of  the  parties 
until  September  6th,  when  he  and  Mr.  Kim- 
merle returned  to  Chicago.  There  they  met 
the  defendant,  and  tliere  was  testimony  that 
the  defendant  there  asked  the  plaintiff  the 
questlcm:  "Well,  Mac,  how  much  do  I  owe 
you?  "  And  that  plaintiff  replied  that  there 
was  more  important  business  than  that  on 
hand  Just  then,  and  proceeded  to  speak  of 
the  business  in  which  he  hnd  been  engaged 
in  Califomia.  There  were  subsequent  conr 
versatlons  in  Chicago  In  which  the  defeiui- 
ant,  as  testified  to  by  plaintiff,  among  other 
things,  said  he  would  bear  half  the  expenses, 
osing  ttae  language: 

"Of  course,  I  will  stand  dollar  for  dollar  with 
Charlie  (meaning  Mr.  Kimmerle)  on  this  obli- 
gation or  on  tbis  indebtedness,  •  •  •  and 
we  will  also  pay  MeKnight  his  fees  and  ex- 
pensea  out  there." 

The  record  shows  considerable  correspwid- 
ence  between  the  plaintiff  and  defendant  and 
Mr.  Keii>>  relaUng  to  ttae  matter  of  tbe  ' 
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fomla  company  tmbseqnent  to  this  conversa- 
tton.  The  plalntiirs  charges  for  this  trip 
and  services  were  entered  upon  his  Joamal 
as  follows: 

"September  8,  1910.  Kimmerle  Concrete  Ma- 
chinery Company,  E.  liowitz  and  G.  H.  Kim- 
merle. To  fees,  time  spent  at  Los  Angeles  from 
Aueust  21at  to  September  8th  in  settlement  with 
creditors;  also  irocnring  stock  in  hands  of 
Sweet,  ColUns  &  Robinson,  time  spent  Secretary 
Board  of  Trade  Ixw  Angeles,  etc.,  three  weeiu, 
$1,300.00." 

Some  claim  was  made  by  defendant,  upon 
the  croBs-examinatkm  of  the  plaintltT,  that 
the  words  "B.  Lowltz  and  C.  H.  Kimmerle" 
had  lieen  added  subsequently  to  the  making 
of  the  original  entry.  This  was  denied  by 
the  plaintiff,  and  the  Journal  was  examined 
by  the  court  and  Jury  upon  the  trial,  and 
was  produced  upon  the  argument  In  this 
court  That  anestlon  was  submitted  to  the 
Jury. 

At  the  close  of  the  plaintiff's  evidence,  a 
motion  was  made  by  defendant  for  a  directed 
verdict  in  his  behalf  upon  the  following 
grounds: 

"First.  For  the  reason  that  it  affirmativebr 
appears  that  in  the  first  item  stated  in  the  bill 
of  particulars  the  Cass  County  State  Bank  and 
others  are  jointly  charged  upon  the  plaintififs 
books,  and  b^  the  plaintiff  under  his  direction, 
for  that  service.      • 

"Secondly.  Because  it  appears  beyond  contra- 
diction, and  is  insisted  upon  by  the  plaintiff 
himself  and  his  counsel,  that  for  the  services 
rendered  the  Concrete  Machinery  Company, 
Elick  Lowitz,  and  Charles  H.  Kimmerle  there 
was  a  copartnership  between  Klick  Lowits  and 
diaries  H.  Kimmerle  and  a  joint  interest  be- 
tween them  respecting  that  service ;  that  such 
matter  was  known  to  the  plaintiff  McKnight. 
For  this  reason  it  is  elementary  that  the  bank 
must  l>e  made  a  party,  on  the  ground  of  the  one 
item.  It  is  equally  elementary  that  the  plaintiff 
should  have  joined  as  defendants  the  concrete 
machinery  company  and  Charles  EL  Kimmerle 
in  this  suit." 

The  court  ruled  that  the  first  and  second 
items  relating  to  the  services  in  connection 
with  the  Cass  County  State  Bank,  in  1908, 
were,  nnder  the  evidence,  outlawed  and  sub- 
ject to  the  statute  of  limitations,  and  finally 
directed  a  verdict  against  the  plaintiff  as  to 
those  claims  of  services  and  expenses 
amounting  to  $215.  This  was  asdgned  as 
error  by  the  plaintiff.  The  defendant  offer- 
ed no  testimony. 

There  were  requests  to  charge,  whldi  were 
denied  by  the  court,  as  follows: 

The  plaintiff  requested  the  court  to  diarge: 

"Under  the  undisputed  evidence,  the  plaintiff 
ia  entitled  to  recover  the  sum  of  $650  with  in- 
terest thereon  at  the  rate  of  6  per  cent,  from 
February  17,  1911,  to  date,  or  a  total  sum  of 
$799.80,  principal  and  interest" 

The  defendant  requested  the  court  to 
charge  as  follows: 
"(1)  Tour  verdict  mast  be  for  the  defendant 
"(29  It  is  undisputed,  under  the  evidence,  that 
die  plaintiff  charged  for  services  sued  upon, 
jointly,  the  Kimmerle  Concrete  MachiiMry  Com- 
pany, the  defendant  Mick  Lowitz,  and  0.  H. 
Kimmerle.  I  charge  you  that  this  claim,  as  ap- 
pears by  the  books  of  the  plaintiff  introduced  in 
evidence,  ia  a  j<rfnt  claim ;    that  each  party  , 


thereto  ihoBia  be  joived  as  a  defendant  SSie  de- 
fendant having  been  sued  individually  on  said 
account,  I  charge  you  there  is  a  failure  of  prop- 
er parties,  and  your  verdict  will  be  for  the  de- 
fendant 

"(3)  It  is  uncontradicted  by  the  plainti^s  tes- 
timony that  a  copartnership  existed  between  the 
defendant  and  Charles  H.  Kimmerle  in  regard  to 
the  service  of  the  plaintiff  in  Los  Angeles,  Cal. 
I  therefore  charge  you  that  the  members  of  this 
copartnership  should  be  made  parties  defend- 
ant, and,  the  record  showing  that  the  defendant 
is  sued  individually,  I  charge  you  the  plaintiff 
cannot  recover  in  this  action,  and  your  verdict 
should  be  for  the  defendant 

"(4)  I  charge  you  as  a  matter  of  law  that  the 
concrete  machinery  company  and  Charles  H. 
Kimmerle,  pnder  the  evidence  of  the  plaintiff, 
are  necessary  parties  defendant" 

[1]  There  was  a  motion  for  a  new  trial 
involving  these  and  some  other  questions. 
The  motion  for  a  new  trial  was  denied.  The 
trial  court  denied  the  motion  principally 
upon  the  ground  that  by  pleading  to  the 
merits,  the  defendant  bad  waived  the  right 
to  have- co-obligors  Joined  in  the  action,  us- 
ing the  language: 

"In  my  opinion,  if  persona  who  ought  to  have 
been  made  codefendants  were  not  joined,  the  de- 
fect should  '  have  been  taken  advantage  of  by 
plea  in  abatement" 

— calling  attention  to  the  fact  that  the  dec- 
laration and  pleadings  did  not  disclose  Joint 
liability,  and  for  that  reason  it  was  only 
open  on  plea  In  abatement 

It  Is  the  claim  of  the  defendant  that  the 
plaintiff's  testimony  tended  to  prove  a  cause 
of  action  against  the  Kimmerle  Concrete 
Machinery  Company,  Mick  Lowlts,  and 
Charles  H.  Kimmerle,  and,  the  proof  show- 
ing no  Inidlvidna]  contract  or  liability  of  the 
defendant,  that  the  plaintiff  cannot  recover 
in  this  action,  saying: 

'^he  plaintiff  predicated  his  case  ia  his  dec- 
laration solely  upon  an  individual  contract  with 
Ellck  Lowitz.    The  proof  whoUy  fails." 

This  qnfestion  is  argued  at  great  length 
by  deifendant  and  many  authorities  are  cit- 
ed. In  our  opinion,  the  authorities  relied 
npon  by  defendant  do  not  support  the  posi- 
tion claimed.  It  ia  not  accurate  to  say'there 
was  no  indivldnal  liability.  It  may  be  said 
there  was  no  sole  iadividual  liability  of  de- 
fendant Conceding  that  there  was  evidence 
tmdlng  to  show  a  partnership,  as  is  claimed, 
between  Kimmerle  and  defendant  and  that 
the  indebtedness  was  a  Joint  one  against 
the  Kimmerle  Concrete  Machinery  C<Hnpany, 
the  defendant  and  Kimmerle,  under  the  con- 
dition in  which  we  find  the  declaration  and 
bin  of  particulars,  we  are  of  opinion  that  the 
nonjoinder  of  these  parties  has  been  waived; 
the  same  not  having  been  pleaded  in  abate- 
ment Where  nonjoinder  of  defendants,  who 
ought  to  be  Joined  in  an  action  on  contract 
is  not  disclosed  by  the  record,  It  must  be 
taken  advantage  of  by  a  plea  in  abatement 
81  Oyc.  175,  and  note.  And  this  doctrine  ap- 
plies as  well  to  partners  as  to  other  Joint 
debtors.  Some  of  the  many  Michigan  au- 
thorities upon  this  subject  are  the  following: 
People  T.  Dennis,  4  Mich.  009-416,  68  Aan. 
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Dec.  S38;  BaUaa  v.  Hill,  25  Micb.  204;  Hin- 
man  v.  Eaklns,  2B  Mich.  80;  Bovren  v.  Culp, 
86  Ifldi.  224;  Mitchell  v.  CSiambers,  43 
Mich.  150,  B  N.  W.  57,  38  Am.  Rep.  167; 
Hecht  v.  Ferris,  45  M1<A.  376,  8  N.  W.  82; 
Mmm  ▼.  Haynes,  46  Mich.  140,  0  N.  W.  136; 
Porter  V.  I^eache,  66  Mich.  40,  22  N.  W.  104; 
Cioon  T.  Anderson,  101  Mich.  296,  59  N.  W. 
007;  DUlenbeck  v.  Simons,  105  Mich.  378, 
eS  N.  W.  488;  Clark  t.  O'BoBrke,  111  Mi«b. 
108,  60  N.  W.  147,  66  Am.  St.  Rep.  380; 
Schroder  v.  Plndi,  126  Mich.  186,  85  N.  W. 
464. 

In  Peoiiile  y.  DmuIs,  snpra,  the  decdarsr- 
tion  did  not  show  on  itS'  ftice  whether  Ben- 
Sim  vna  a  party  to  the  recognizance  <a  not 
This  court  said: 

"The  evidence  on  the  trial  showed  that  in 
this  case  Benson,  the  principal,  recognized  joint- 
ly with  the  defendants;  but  it  ia  well  settled 
uat  in  actions  ex  contractu  the  nonjoinder  of 
the  co-contractor  Is  not  a  ground  of  variance, 
and,  unless  it  appear  on  the  face  of  the  dedaror 
tion,  can  only  be  taken  advantage  of  by  plea  In 
abatement"— citing  cases. 

Coon  V.  Aodersoo,  supra,  inyolved  a  part- 
nership question  and  the  same  rule  was 
applied. 

In  Schroder  r.  Pln<di,  supra.  Justice  Grant, 
speaking  for  this  court,  said: 

"Defendant  wss  liable  as  a  member  of  the 
firm,  and  no  doubt  could  arise  as  to  plaintiff's 
right  to  recover  as  against  the  members  nf  the 
firm.  The  declaration  infsrmed  him  of  the  na- 
ture of  the  claim,  end  he  could  only  take  ad- 
vantage of  the  nonjoinder  of  his  partner  as 
defendant  by  a  plea  in  abatement" — citing  cases. 

[2, 3]  Where  there  is  a  plea  at  the  general 
issue,  as  in  this  case,  and  the  evidence  shows 
that  others  than  the  defendant  are  liable 
upon  the  contract,  the  plaintiff  may  still 
recover  against  the  defendant.  In  the  ab- 
sence of  a  plea  in  abatement.  It  is  elemen- 
tary that  the  plea  in  abatement  must  not 
only  point  out  the  plaintiSTs  error,  but  must 
also  indicate  in  what  manner  it  may  be 
corrected ;  or,  as  it  is  commonly  expressed, 
the  Idea  must  give  the  plaintiff  a  better  writ. 
In  many  of  the  Code  Jurisdictions,  the  tech- 
nical plea  In  abatement  has  been  practically 
abolished,  the  matter  in  abatement  being  set 
out  specially  in  the  answer,  but  such  prac- 
tice does  not  obtain  in  Michigan,  and  never 
has. 

We  are  not  concerned  here  about  the  pe- 
culiar relationship  existing  between  part- 
ners; nor  where  a  Judgment  has  been  en* 
tered  against  one  defendant  only,  on  a  joint 
obligation,  whether  he  can  make  the  other 
Joint  debtors  contribute.  We  are  dealing 
with  a  matter  of  practice.  While  the  rale 
stated  Is  a  somewhat  technical  one,  yet  it  is 
as  old  as  our  common  law. 

The  other  alleged  errors  complained  of 
by  the  defendant  have  received  attention, 
and  in  our  opinion  they  are  not  well  as- 
signed. 

Coming  to  the  appeal  of  the  plaintiff,  we 
first  note  what  he  claims  In  regard  to  the 


statute  Of  limitations.  '  We  do  not  'under-' 
stand  what  plainUff  means  when  he  says: 
"No  notice  of  this  statute  was  given  with 
the  plea  of  the  general  issue."  This  record 
shows  the  contrary.  Nelttier  does  It  appear 
by  this  record  that  the  plaintiff  had  an  open 
or  mutual  account  against  the  defendant. 
We  do  not  think  the  court  erred  In  refusing 
to  submit  the  claim  relating  to  the  Cass 
County  State  Bank  to  the  consideration  of 
the  Jury.  As  the  evidence  stood,  th&  statute 
had  run.  This  suit  was  begun  March  26, 
1915. 

It  is  next  claimed  that  the  court  erred  In 
refusing  to  direct  a  verdict  for  the  plaintiff 
for  $650  and  interest  While  the  testimony 
of  the  witness  Kinnane,  on  direct  examina- 
tion, tended  to  show  that  to  have  been  a 
reasonable  amount,  this  testimony  was  a 
good  deal  modified  upon  cross-examination, 
and  we  think  the  whole  Question  became  one 
of  fact  for  the  Jury. 

We  hare  examined  the  other  assignments 
of  error  of  the  plaintiff,  but  think  them  with- 
out merit  We  do  not  think  the  plaintiff  was 
prejudiced  by  any  of  the  matters  upon  which 
error  is  assigned.  It  is  apparent  that  the 
Jury  found  the  contract  to  be  tm  claimed 
by  the  plaintiff,  with  reference  to  the  Cali- 
fornia service,  and  much  of  what  is  com- 
plained of,  -at  most,  could  be  harmless  error. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  court  below  is  affirmed. 


DETROIT,  B.  C.  &  W.  R.  CO.  v.  FIRST  NAT. 

BANK  OF  YALE  et  al.     (No.  82.) 
(Supreme  Court  of  Michigan.     June  1,  1017.) 
EuiNENT  Domain  <£=»145(5) — Coufknsation— 

AWABD. 

In  a  railroad's  proceedings  under  How.  Ann. 
St  1912,  5§  6596-6601,  to  acquire  a  right  of  way 
intersecting  defendants'  lands,  held,  that  the  ju- 
ry's award  of  compensation  to  the  several  de- 
fendants was  proper  (affirmed  by  a  divided 
court). 

Appeal  from  Probate  Court,  Sanilac 
County. 

Proceedings  by  the  Detroit,  Bay  City  & 
Western  Railroad  Company  to  acquire  a 
right  of  way  against  the  First  National  Bank 
of  Xale,  Mich.,  and  others.  From  an  award 
of  compensation,  defendants  appeal.  Pro- 
ceedings, affirmed. 

These  pnoceedings  were  instliutad  in  the 
probate  court  of  Samllac  county  under  chap- 
ter 107,  3  How.  Mich.  ^ats.  (2d  Ed.)  i  6886 
to  and. including  §  6601,  for  the  puriK>se  of 
acquiring  a  right  of  way  for  the  petitioner, 
which  right  of  way  crossed  or  intersected 
the  lands  of  the  respondents.  Prior  to  filing 
the  petition  negotiations  were  had  between 
representatives  of  the  petitioner  and  respond- 
ents with  the'  end  in  view  of  securing  the 
right  of  way  from  each  of  them.  They 
were  unable  to  agree  upon  the  compensation, 
and  the  petition  was  filed  as  provided  by 
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law.  A  Jury  wm  chosen,  viewed  the  prem- 
ises, and  heard  the  proofs  and  argnments  of 
counsel.  An  award  was  returned  by  them, 
objections  of  counsel  heard,  and  the  award 
conflmied  by  the  judge  of  probate.  The 
amounts  of  the  awards  were  as  follows: 
To  John  Wellman  and  Hattle  Wellman,  own- 
ers of  2.14  acres,  and  Otto  H.  Cain,  mort- 
gagee, 1150;  to  William  Wellman,  owner  of 
3.7  acres,  and  Henry  Patterson,  mortgagee, 
$250;  to  Robert  Sibbald,  owner  of  2.80  acres, 
$75 ;  to  Mary  Ann  Rolls,  owner  of  2.69  acres, 
$175;  to  Thomas  Grimes,  owner  of  1.7  acres, 
and  the  estate  of  Charles  Palmer,  deceased, 
mortgagee,  $50;  to  the  First  National  Bank 
of  Yale,  Mich.,  and  Charles  G.  Cork,  inter- 
ested in  2.87  acres  of  land  aa  mortgagees,  no 
dollars. 

About  three  acres  of  land  was  taken  from 
the  Mitchell  farm,  upon  which  the  First 
National  Bank  bad  a  first  mortgage  lien. 
Mitchell  had  given  a  bonus  note  of  $150, 
and '  subsequently  gave  a  quitclaim  deed  to 
this  right  of  way  for  a  surrender  of  this  note. 
The  mortgage  lien  was  not  released,  and  the 
mortgagee  received  no  part  of  the  considera- 
tion, and  was  not  a  party  to  the  agreement 
between  Mitchell  and  i)etUloner. 

Objection  was  made  to  the  admissibility  of 
certain  evidence,  and  the  court  ruled  that 
the  Jury  passed  upon  the  admissibility  of  the 
evidence,  and  that  he  bad  no  power  of  keep- 
ing any  evidence  from  going  to  the  Jury. 
The  respondents  appeal  to  this  court,  and 
uo  question  of  Jurisdiction  or  of  the  neces- 
sity for  taking  the  particular  parcels  of  lands 
sought  to  be  acquired  under  the  petition  Is 
Involved  in  this  case.  The  questions  for 
review  presented  by  the  record,  as  stated  by 
appellants'  counsel,  are  as  follows: 

(1)  Can  a  jury  in  a  railroad  condemnation 
proceeding  set  off  against  the  value  of  land  taken 
for  a  right  of  way  the  general  benefits  to  be  de- 
rived by  the  community  as  a  whole? 

(2)  Can  general  benefits  be  used  to  reduce  the 
amount  of  damages  to  the  remaining  land  after 
a  right  of  way  is  taken? 

(8)  Can  a  jury  refuse  to  determine  the  value 
of  land  taken,  when  the  same  is  subject  to  a 
mortgage  lien,  the  mortgagor  having  released 
the  right  of  way  subject  to  the  mortgagee? 

(4)  Is  it  within  the  province  of  a  condemna- 
tion jury  to  pass  on  the  sufficiency  of  the  securi- 
ty to  satisfy  a  mortgage  indebtedness,  and  award 
nothing  for  mortgaged  land  taken  for  a  right  of 
way,  if  in  its  opinion  sufficient  land  remains, 
subject  to  the  lien,  to  satisfy  the  debt? 

Argued  before  EUHN,  C.  J.,  and  STONE, 
OSTRANDBR,  BIRD,  MOORE,  STEBRE, 
BROOKE,  and  FELLOWS.  JJ. 

Lincoln  Avery,  of  Port  Huron,  for  appel- 
lants. John  C.  Hewitt  and  Walter  S.  Wix- 
son,  both  of  Bay  City  (C.  F.  Gates,  of  San- 
dusky, of  counsel),  for  appellee. 

KUHN,  C.  J.  (after  stating  the  facts  as 
above).  Upon  the  hearing  before  the  Jury 
it  was  claimed  by  petitioner's  counsel  that 
the  benefits  should  be  taken  Into  considera- 
tion In  arriving  at  the  compensation,  and 
only  auch  contpenaation  should  be  allowed 


as  the  testimony  showed  the  value  Vt  the 
several  parcels  were  depreciated  by  the  pro- 
posed improvements,  and  the  respondents 
contended,  and  so  argued'  before  the  Jury, 
that  no  benefits,  general  or  sperial,  should 
be  offset  against  the  value  of  the  land  taken 
or  against  the  damages  to  the  remaining 
land.  Regarding  this  contention,  under  the 
present  state  of  the  law  in  this  state.  In  <rar 
opinion  the  respondents  were  correct.  The 
statute  under  which  these  proceedings  are 
brought  (section  21,  art  2,  c.  164,  O.  L,  1897) 
nowhere  refers  to  benefits,  and  no  anthority 
is  vested  in  the  Jury  to  esttmate  the  benefits 
and  reduce  the  award  for  the  value  by  tak- 
ing therefrom  the  amount  of  the  estimated 
benefits.  In  the  case  of  Township  of  Custer 
V.  Dawson,  178  Mich.  367,  144  N.  W.  882, 
the  statute  expressly  provided  that  "the  ben- 
efits accruing  to  owners  of  lands  by  reason 
of  laying  out  or  altering  any  highway  shall 
be  taken  Into  consideration,"  which  distin- 
guishes that  case  from  the  one  now  under 
consideration.  It  is  argued  that  "just  com- 
pensation," as  used  in  the  Constitution  (sec- 
tion 1,  art  13),  means  a  compensation  whldi 
would  be  Just  in  regard  to  the  railroad  com- 
pany as  well  as  ta  regard  to  the  individual, 
and  if  the  Jury  should  be  satisfied  that  the 
individual  would  receive  benefits  from  the 
taking  of  the  property.  It  could  not  be  said  to 
be  Jnst  compensation  to  give  him  full  value. 
This  question  was  recently  considered  by  us 
In  the  case  of  Plantenga  ▼.  Grand  Rapids 
Railway  Co.,  157  N.  W.  425,  and  I  was  of 
the  opinion  that  the  petitioner's  oontention 
was  a  Just  and  reasonable  constructlcm  of  the 
language  of  the  Constitution.  The  majority 
of  my  Brethren  did  not  agree  with  me,  and  I 
therefore  now  defer  to  their  Judgment,  and 
it  must  be  said  that  the  rule  in  this  state  is 
that.  In  the  absence  of  authority  given  by 
statute,  benefits  cannot  offset  the  damages 
and  should  not  be  considered  in  proceedings 
of  this  kind. 

It  was  early  decided,  however,  that  the 
Jury  In  proceedings  such  as  these  are  Judges 
of  both  the  law  and  the  facts.  In  Toledo, 
Ann  Arbor  A  Grand  Trunk  Ry.  Co.  v.  Dun- 
lap,  47  Mich.  456, 11  N.  W.  271,  Justice  Camp- 
bell, in  commenting  upon  this  statute,  said: 

"The  judge  formed  no  part  of  this  sj^ecial 
tribunal.  The  statute,  indeed,  allows  the  judge 
to  'attend  said  jury,  to  decide  questions  of  law 
and  administer  oaths  to  witnesses.'  Section  21, 
art.  2.  But  the  same  statute  which  allows  this 
allows  him  to  designate  a  circuit  court  commis- 
sioner for  the  same  purpose,  and  also  allows  the 
jury  to  proceed  without  either.  Whatever  the 
langniM^  of  this  statute,  literally  construed,  may 
mean,  it  is  very  clear  that  any  such  functions 
must,  at  most,  be  advisory,  llie  jury  will  un- 
doubtedly be  regarded  as  accepting  and  doing 
what  they  permit  to  l>e  done.  But  in  all  such 
cases  the  Constitution,  as  well  as  the  principles 
of  the  common  law,  makes  them  judges  of  law 
and  fact.  Chamberlain  v.  Brown,  2  Doug.  120. 
Their  conclusions  are  not  based  entirely  on  testi- 
mony. They  are  expected  to  use  their  own  judg- 
ment and  knowledge  from  a  view  of  the  premla- 
es,  and  their  experience  as  freeholders,  quite  as 
much  as  the  testmiony  of  witnesaes  to  matters  of 
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opinion.  And  while  an  appellate  court  is  bound 
in  such  cases  to  set  aside  proceedings  which  ap- 
pear to  he  based  on  false  principles,  it  cannot 
properly  deal  with  rulings  as  if  they  were  ex- 
cepted to  on  a  common-law  trial  or  dispose  of 
the  controversy  on  merely  technical  notions. 
Chamberlain  v.  Brown,  supra;  Michigan  Air- 
Line  Railroad  Company  t.  Bamea,  44  Mich.  222, 
6  N.  W.  651." 

It  was  the  claim  of  the  petitioner,  and  the 
testimony  tended  to  show,  that  the  benefits 
exceeded  the  damages,  and  the  several  farms 
would  be  of  greater  value  after  the  railroad 
was  constructed  across  ttiem  than  before  the 
coudeumatloo.  The  Jury  viewed  the  premr 
Ises,  beard  the  proofs,  the  argument  of  ooun- 
8^  and  accepted  the  theory  of  respondents, 
rejecting  tlie  theory  of  the  petitioner,  and 
allowing  tbe  several  owners  of  the  fee  sub- 
stantial damages  In  each  case.  It  Is  not  to 
be  presumed  that  the  Incompetent  evidence 
which  was  introduced  regarding  benefits  In- 
fluenced their  Judgm^it  any  more  than  the 
same  evidence  would  U  It  had  come  to  them 
when  acting  merely  as  citizens  buying  and 
selling  the  land.  See  Detroit  Western  Trans- 
fer &  Junction  Ballroad  Co.  v.  Crane,  50 
Mi«A.  182,  16  N.  W.  73.  We  are  therefore 
of  the  opinion  that  the  respondents  cannot 
be  beard  to  complain  as  to  Uie  first  and  seo- 
<m&  propositions  here  advanced  by  them. 

With  reference  to  the  other  contentions  of 
respondents'  counsel  It  must  be  borne  In  mind 
tbat  the  mortgagor  had  released  the  right 
of  way  to  the  petitioner,  and  that  the  mort- 
gagee i)ossessed  no  title  to  the  land,  and  Its 
interest  in  the  real  estate  Is  simply  to  see 
that  the  value  Is  not  diminished.  The  Jury 
found  that  the  mortgagee's  security  was  not 
Impaired  by  the  taking  of  the  2.87  acres  of 
land  of  the  mortgagor.  Whether  in  arriving 
at  this  conclusion  they  recognized  the  claim 
as  to  benefits  or  decided  for  other  reasons 
that  the  changed  conditions  did  not  impair 
the  value  of  the  mortgagee's  security  is  con- 
jectural. If  the  Jury,  after  carefully  viewing 
the  premises  and  hearing  the  testimony,  be- 
came satisfied  that  the  value  of  the  security 
in  dollars  and  cents  remained  equal  to  what 
It  was  before,  the  mortgagee  is  in  no  respects 
injured,  and  the  Jury  would  not  be  warranted 
In  awarding  damages  or  compensation  under 
such  circumstances.  We  see  no  valid  reasons 
for  disturbing  the  award  of  the  Jury,  and  the 
proceedings  are  therefore  affirmed,  with  costs 
to  the  petitioner. 

STEBBE,  BBOOKE,  and  MOORE,  JJ.,  con- 
cur with  KUHN,  C.  J. 

FELLOWS,  J.  (dissenting).  I  am  unable 
to  agree  with  the  Chief  Justice  In  the  dis- 
position to  be  ntade  of  this  case.  I  under- 
stand the  rule  to  be  that  this  court  will  not 
ordinarily  set  the  award  In  condemnation 
proceedings  aside  because  of  the  introduc- 
tion of  Improper  evidence  (Detroit,  etc.,  B. 
Co.  V.  Campbell,  140  Mich,  384,  103  N.  W. 
866,  and  cases  there  cited) ;    bat  where  we 


are  dearly  satisfied  that  Improper  and  preju- 
dicial testim<»iy  was  received  and  acted  uj)on 
by  the  Jury,  and  the  award  made  was  the 
result  of  such  Improper  and  prejudicial  testi- 
mony, or  the  result  reached  by  the  Jury  was 
clearly  brought  about  by  the  adoption  of  an 
erroneous  theory  of  the  law,  our  duty  Is 
plain.  As  was  said  by  Mr.  Justice  Campbell 
in  O.  R.  &  I.  R.  R.  Co.  V.  Welden,  70  Mich. 
390.  38  N.  W.  294: 

"The  powers  and  duties  laid  upon  us  by  the 
statute  require  us  to  see  that  substantial  jus- 
tice shall  not  be  disregarded  by  the  jury  or  in- 
quest. We  are  not  disposed  to  be  governed  by 
such  technicalities  as  are  not  in  the  furtherance 
of  justice.  But  we  are  bound  to  see  that  par- 
ties are  not  deprived  of  their  property  with- 
out necessity,  or  without  full  compensation  for 
being  compelled  to  relinquish  it." 

I  do  not  believe  It  to  be  within  the  prov- 
ince of  courts,  or  a  Jury  of  Inquest,  to  de- 
prive a  mortgagee  of  a  portion  of  the  securi- 
ty agreed  upon  and  covered  by  the  terms  of 
the  contract  of  mortgage,  even  for  a  public 
purpose,  without  Just  compensation.  In  the 
case  of  Long  v.  Kaiser,  81  Mich.  618,  46  N. 
W.  19,  as  In  the  Instant  case,  the  mortgage 
had  been  foreclosed.  The  trial  court  there 
found  as  a  fact  that  the  value  of  the  prem- 
ises was  considerably  in  excess  of  the  amonnt 
of  the  mortgage,  tMit  this  court  saM: 

"The  effect  of  this  decree.  If  allowed  to  stand, 
would  be  to  compel  the  mortgagees  to  accept  a 
part  of  the  property  held  by  them  as  security,  in 
satisfaction  of  their  debt.  This  the  courts  have 
no  right  to  do,  unless  it  clearly  appears  that  the 
mortgagees  have  released,  or  agreed  to  release, 
such  part  of  the  mortgaged  {>remises.  This  the 
complainant  alleged  in  his  bill,  but  the  circuit 
judge  did  not  so  find,  nor  do  we  think  there  is 
any  evidence  in  the  case  of  such  an  agreement. 
Every  mortgagee  has  a  right  to  have  all  the 
property  covered  by  his  mortgage  brragbt  to  sale 
for  the  satisfaction  of  his  debt.  The  courts 
cannot  appraise  the  property,  and  say  to  the 
mortgagee:  'You  may  have  so  much,  which,  in 
our  judgment,  is  enough  to  satisfy  you.'  The 
courts  can,  in  a  proper  case,  order  a  sale  of  the 
property  in  parcels,  and  in  a  certain  order,  but 
cannot  say  that  "the  mortgagee  shall  release  a 
part,  and  take  the  remainder  for  hig  debt." 

The  defendant  First  National  Bank  of 
Yale  held  a  mortgage  on  100  acres  of  land 
owned  by  one  Andrew  B.  Mitchell.  This 
mortgage  had  been  foreclosed,  and  the 
amount  due  the  bank  when  the  equity  of  re- 
demption expired  would  be  >6,880.  The 
amount  of  land  taken  by  the  railroad  in  this 
proceeding  was  2.87  acres.  The  plaintiff 
produced  only  one  witness  who  testified  with 
reference  to  the  value  of  this  land.    He  says: 

"In  mjy  opinion,  the  entire  value  of  the  Mitch- 
ell land,  100  acres,  as  it  Ues,  based  on  the  price 
a  man  said  he  would  take  it  for,  is  $6,500; 
it  may  be  worth  $7,000.  Based  upon  my  own 
knowledge  of  value,  for  farming  purpose,  I  think 
it  would  be  worth  from  $60  to  $65  an  acre;  the 
north  end  would  not  be  worth  more  than  $50 
an  acre." 

Defendant  produced  one  witness  who  testi- 
fied that  this  land  was  worth  $60  per  acre 
and  another  witness  who  put  the  value  at 
$50  to  $55  per  acre.  It  also  gave  testimony 
tending  to  show  damages  to  the  extent  of 
$10  per  acre  by  reason  of  the  oonstruction  of 
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the  railroad.  In  addition  to  the  bank's  mort- 
gage, there  was  a  second  mortgage  for  fSOO 
held  by  one  Cork,  whose  claim  did  not  re- 
ceive any  consideration  or  award  by  the 
jury.  As  he  has  not  appealed,  we  cannot  ad- 
judicate his  rights,  but  we  may  consider  this 
action  of  the  Jury  as  showing  the  theory  up- 
on which  they  proceeded  In  reaching  the  re- 
sult. Andrew  E.  Mitchell  had  executed  a 
quitclaim  deed  of  the  right  of  way  to  the 
plaintiff,  but  he  could  not,  and  did  not,  there- 
by wipe  out  and  discharge  the  lien  of  the 
bank  or  of  Cork.  Proper  practice  required, 
as  contended  by  defendant,  that  the  jury 
should  fix  the  damages  to  this  piece  of  land; 
then  an  apportionment  of  the  award  to  those 
entitled  might  be  had,  pursuant  to  the  provi- 
sions of  sectl(m  6249,  0.  L.  1397  (section  6602, 
Howell's  Ann.  Stats.  [2d  Ed.]).  I  am  not 
prepared  to  hold  that  a  failure  to  follow  this 
practice  would  constitute  such  error  as  would 
justify  setting  aside  the  award  where  sub- 
stantial justice  has  been  done.  However, 
the  practice  adopted  in  the  instant  case 
makes  patent  the  error  into  which  the  jury 
feU  by  adopting  plaintiff's  theory  and  evi- 
dence. 

It  was  the  plaintiff's  theory  that  the  jury 
"should  consider  the  general  benefits  to  the 
lands  of  each  defendant  for  the  construction 
of  petitioner's  railroad,  and  to  set  off  the 
sam^  against  the  value  of  the  land  taken  and 
the  damages,  if  any,  to  the  remaining  land," 
and  witness  after  witness  was  called  by 
plaintiff  and  gave  testimony  tending  to  show, 
not  only  such  special  benefits  to  the  owners 
of  land  traversed  by  the  railroad,  but  also 
testimony  was  given  tending  to  show  gen- 
eral benefits  to  the  community  at  large.  The 
failure  to  allow  any  damages  to  the  bank, 
although  nearly  three  acres  of  its  security 
was  taken  from  it,  and  the  balance  of  its  se- 
curity seriously  damaged,  puts  beyond  cavil 
that  the  jury  adopted  the  theory  so  forceful- 
ly urged  upon  them  by  the  able  counsel  for 
the  plaintiff.  This  is  fortified  by  the  fact 
that  Cork,  and  his  mortgage  of  |000  Junior 
to  that  of  the  bank  also  appears  to  have 
been  entirely  lost  sight  of,  and  no  damages 
were  awarded  to  him.  Upon  no  theory  could 
this  result  have  been  reached  upon  this  rec- 
ord, other  than  that  the  benefits  derived 
from  the  building  of.  this  railroad  equaled  or 
exceeded  the  value  of  the  land  taken  together 
with  severance  and  other  damages  to  the 
land  remaining. 

Being  satisfied  that  plaintiff's  theory  was 
adopted  as  to  the  Albert  E.  Mitchell  land,  I 
think  we  must  conclusively  presume  that  it 
was  adopted  as  to  the  other  lands  taken  and 
that  it  permeated  the  entire  award. 

But  I  am  not  content  to  rest  my  conclusion 
as  to  the  other  awards  on  this  presumption. 
The  damages  awarded  as  to  the  other  pieces 
of  land  taken  is  equally  persuasive  that  the 
same  theory  was  adopted  as  to  them.  Robert 
Slbbald  was  awarded  $75  for  2.89  acres  of 
land  in  the  village  of  Roseburg.    Witness  But- 


tle, plaintiff's  right  of  way  man,  testified  that 
he  offered  Slbbald  $50  per  acre,  which  was 
refused,  and  he  later  offered  $100  per  acre. 
He  says: 

"I  think  I  made  him  a  fair  offer.  I  don't  think 
he  would  be  entitled  to  any  damages  or  com- 
pensation at  all  by  reason  of  the  benefits  he  got." 

Plaintiff  gave  no  further  testimony  as  to 
the  value  of  the  Slbbald  piece,  and  there  is 
no  testimony  in  the  record  justifying  a  con- 
clusion that  the  land  taken  was  worth  less 
than  $50  per  acre.  At  $50  per'  acre  the  land 
taken  Is  worth  $144.50,  and  when  we  consider 
that  It  was  a  strip  66  feet  wide  and  extend- 
ing 1,908  feet  through  Mr.  Slbbald's  land  the 
conclusimi  is  Irresistible  that  the  Jury  did 
adopt  plaintifTs  theory,  and  not  only  offset 
supposed  benefits  arising  out  of  the  construc- 
tion of  the  railroad  to  wipe  out  severance 
damages,  and  other  damages  to  the  remain- 
ing land,  but  also  by  the  same  process  wiped 
out  nearly  one-half  the  value  admitted  by 
plaintiff  for  the  actual  land  taken.  Mr.  Jus- 
tice Campbell,  In  Railroad  v.  Chesebro,  74 
Mich.  466,  474,  42  N.  W.  66,  69.  said: 

•>  •  •  *  fnhg  mere  taking  of  4  acres  for  a 
right  of  way  coald  not  be  regarded,  in  any  sensi- 
ble point  of  view,  as  compensated  by  one-tenth 
of  the  value  of  the  40  acres,  taking  acre  for  acre. 
The  damages  in  such  a  case  must  be  such  as  to 
fully  make  good  all  that  results,  directly  or  In- 
directly, to  the  injury  of  the  owners  in  the  whole 
premises  and  interests  affected,  and  not  merely 
the  strip  taken." 

In  the  instant  award  the  Jury  have  allow- 
ed only  about  one-half  the  admitted  value  per 
acre  of  the  land  taken.  This  award  can  be 
permitted  to  stand  only  upon  the  theory  that 
benefits  may  be  offset  against  damages,  a 
theory  out  of  accord  with  the  Planteuga  Case^ 
cited  by  my  Brother  KUUN. 

John  Wellman  and  Hattle  Wellman,  own- 
ers, and  Otto  H.  Cain,  mMtgagees,  were  al- 
lowed $150  for  2.14  acres  of  land.  The  only 
testimony  offered  by  plaintiff  as  to  the  value 
of  this  land  was  its  offer  of  $80  per  acre  for 
It  At  this  figure  per  acre  the  strip  taken 
was  worth  $171.20.  But  like  the  Slbbald 
strip  It  was  66  feet  wide,  and  the  record  dis- 
closed that  it  entered  a  40  at  the  northwest 
corner  and  run  practically  diagonally  across 
It,  coming  out  556  feet  west  of  the  southeast 
comer.  Can  we  close  our  eyes  to  the  right 
of  the  owner  to  just  compensation  under  both 
federal  and  state  constitutions,  and  to  the 
fact  that  such  just  compensation  Includes 
not  only  the  value  of  the  land  taken,  but  also 
all  damages  to  that  remaining,  and  conclude 
that  the  jury  of  Inquest  adopted  the  correct 
theory,  that  advanced  by  the  defendant, 
when  they  allowed  less  than  the  admitted 
value  of  the  land  taken.    I  think  not. 

I  shall  not  take  up  the  other  awards. 
Some  of  them  are  not  as  marked  as  those  to 
which  attention  has  been  called.  Some  of 
them,  when  properly  analyzed,  are  equally  so. 
The  conclusion  is  Irresistible,  the  record  es- 
tablishes beyond  doubt,  that  the  jury  accept- 
ed plaintifTs  theory  that  benefits  could  be 
offset  against  damages  In  condemnation  pro- 
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ceedlngB,  and,  belleTing  the  great  mass  ot 
plausible  testimony  as  to  such  benefits,  did 
not  award  to  the  defendants  that  Just  com- 
pensation secured  to  them  by  the  Constltu- 
tioa  when  their  private  property  is  taken  for 
a  public  use. 

I  think  the'  award  should  be  set  aside,  and 
a  new  appraisal  ordered. 

stone;    OSTRANDER,    and    BIRD,    JJ., 
concur  with  FELIX)WS,  J. 


LA  FRANCE  v.  OULLEN.     (No.  43.) 
(Supreme  Court  of  Michigan.    June  1,  1917.) 

1.  Satjes  «a>58(l)— OoNTBA<n>— QmcsnoNB  of 

JiTBT. 

In  replevin  to  recover  a  buSet  sold  defendant 
under  a  contract  of  conditional  sale,  whether 
a  lottery  agreement  printed  on  a  card  and  de- 
livered to  the  defendant  at  the  time  of  the  *aie 
was  made  a  part  of  the  contract  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  (3ent. 
Dig.  H  145-147,  14».] 

2.  Lotteries  €=»3 — ScREini  for  the  Distri- 
bution   OF   FCRNITUKB — STATUTE. 

Under  How.  Ann.  St.  1912,  S  14856,  provid- 
ing punishment  for  the  disposal  of  chattels  or 
merchandise  by  way  of  lottery  or  gift,  etc.,  an 
agreement  between  a  furniture  dealer  and  a  cus- 
tomer providing  for  the  formation  of  a  club  the 
members  of  whicii  were  to  conduct  a  drawing 
and  the  successful  member  obtained  ^n  article 
of  furniture  for  leas  than  its  value  was  illegal 
and  amounted  to  a  gambling  contract. 

[Ed.  Note.— For   other   cases,   see   Lotteries, 
Cent.  Dig.  |  3.] 
8.  Contracts  «s>137(1)— Partiai.  Iludoaxxtt 

OF  CoNBiDEEATioN— Effect. 
In  any  part,  of  the  consideration  of  a  con- 
tract is  ille^,  the  whole  consideration  is  void. 

(Bid.  Note.— Fonr  other  cases,  see  Contracts, 
Cent.  Dig.  H  701,  70ft-712.] 

Error  to  Circuit  Court,  Bay  County;  Nelson 
Sharpe,  Judge. 

Replevin  by  Peter  La  France,  trading  as 
the  P.  La  France  Furniture  Company,  against 
Delia  CuUen.  Judgment  for  plaintiff  in  the 
justice  court,  and  on  appeal  to  the  circuit 
oonrt  Judgment  was  for  defendant,  and  plain- 
tiffB  brings  error.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FELLOWS,  JJ. 

James  Donnelly,  of  Bay  City,  for  appellant 
Stoddard  &  McMillan,  of  Bay  City,  for  appel- 
lee. 

KUHN,  C.  3.  The  plaintiff  brought  an  a<s 
tlon  of  replevin  In  the  Justice  court  to  recov- 
er a  buffet  from  the  defendant.  In  that  court 
he  was  successful  in  his  contention,  and  on 
appeal  to  the  circuit  court,  where  the  case 
was  tried  before  a  Jury,  a  verdict  was  ren- 
dered for  the  defendant,  and  the  prqp^ty  or- 
dered returned. 

The  plaintiff  Is  the  proprietor  of  a  furni- 
ture store  in.  the  city  of  Bay  City,  Mich.,  and 
on  Norember  14, 1912,  entered  hito  a  contract 
with  the  defendant  whereby  the  defendant 


purchased  the  buffet  under  a  lease  or  Instal-' 
ment  contract  for  the  sum  of  $37.  Five  dol- 
lars was  paid  down  at  the  time  of  the  pur- 
chase, and  the  buffet  was  delivered  to  the 
defendant's  home  by  employ^  of  the  plain- 
tiff. The  contract  entered  into  between  the 
parties  was  written,  and  stated  that  the 
transaction  was  a  lease  with  the  title  remain- 
ing in  the  plaintiff  until  the  buffet  was  fully 
paid  for.  At  the  same  time  the  defendant 
was  given  a  card  upon  which  were  to  be 
credited  the  weekly  payments  made  by  her, 
and  on  the  back  of  the  card  appear^  the 
following  : 

"We  agree  to  sell  to  holder  of  this  contract 
any  of  the  articles  herein  listed  for  $15.00  in 
advance  at  the  rate  of  25  cents  or  more  weekly. 
As  a  special  advantage  to  customer  holding  this 
contract  we  will  place  a  $15.00  article  for  less 
than  cost  every  week  in  each  section  to  advertise 
the  business,  and  the  party  who  receives  this 
$15.00  article  will  be  given  a  clear  receipt  re- 
gardless of  what  amount  they  have  paid.  Re- 
cipients of  advertising  articles  wiU  be  selected 
by  the  management  to  advertise  the  business, 
this  method  being  used  instead  of  paying  out 
thousands  of  dollars  for  catalogues  No  money 
can  be  lost  during  the  life  of  this  contract,  as 
amount  paid  is  held  to  holder's  credit,  and  can 
be  applied  on  any  $15.00  article.  No  orders 
are  accepted  on  articles  for  less  than  $16.00, 
no  money  refunded  on  discontinued  or  lapsed  con- 
tracts, but  customers  wishing  at  any  time  to 
pay  the  balance  due  on  their  contract  to  $15.00 
in  one  payment  will  be  allowed  a  discount  of 
10  per  cent.  If  customer  fails  to  make  payment 
re^larly,  said  customer  forfeits  benetits  for 
time  back  in  payments,  or  otherwise  by  special 
agreement  with  our  collector.  No  lottery  meth- 
ods of  anj'  kind  enter  into  this  contract,  and  we 
do  not  authorize  aeents  to  make  statements  or  ar- 
rangements, verbal  or  written,  either  to  add, 
ehange,  erase,  infer  or  specify  terms  contrary  to 
this  contract,  and  contract  holder  agrees  not  to 
enter  into  arrangements  with  agent,  contrary  to 
contract ;  any  sudi  arrangements  will  not  be 
recognized  by  us. 

"As  evidence  that  I  have  read  and  fully  agree 
to  the  terms  of  this  contract,  I  make  my  first 
payment" 

Some  dispute  arose  about  a  damage  to  the 
buffet,  which  it  is  claimed  the  plaintiff  agreed 
to  r^alr,  but  the  defendant  continued  to 
make  payments  until  the  sum  of  $33  had  been 
paid,  when  she  refused  to  pay  any  more,  and 
thereupon  this  litigation  was  Instituted. 

The  principal  assignment  of  error  and  the 
one  upon  which  this  case  turns  rdates  to 
whether  or  not  the  court  erred  in  admitting 
the  testimony  with  inference  to  what  was 
printed  upon  the  card  which  was  delivered  to 
the  defendant  at  the  time  she  made  the  pur- 
chase of  the  buffet  in  question.  It  is  the  con- 
tention of  the  appellant  that  what  was  print- 
ed ui)on  the  back  of  the  card  and  what  was 
said  to  the  defendant  with  reference  thereto 
was  severable  from  the  contract  upon  which 
plaintiff  now  bases  his  right  to  recover,  and 
was  an  entirely  different  and  separate  trans- 
action. The  learned  trial  Judge  Instructed 
the  Jury  with  reference  to  this  claim  as 
follows: 

"The  law  requires  that  plaintiff  to  maintain 
his  suit  must  have  made  demand,  and  there  must 
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have  been  a  refusal  on  her  part  to  deliver  the 
possession  back  to  him.  It  is  the  daim  of  de- 
fendant that^  even  if  you  find  that  fact  in  favor 
of  the  plaintiff,  if  you  find  that  the  demand  was 
made,  that  still  the  plaintiff  in  this  case  is  not 
entitled  to  recover.  The  defendant  claims  that 
at  the  time  this  contract,  as  it  is  termed  here, 
was  entered  into,  that  the  same  time  another 
agreement  was  entered  into,  an  agreement  in 
writing  printed  on  a  card  ;  that  was  delivered  to 
Mrs.  Cullen,  and  it  is  claimed  by  defendant  that 
that  was  made  a  part  of  .this  contract.  The 
plaintiff  denies  that.  Now  it  is  for  you  to  say 
whether  or  not  that  was  true.  If  you  find  that 
it  was  true,  if  you  find  that  the  arrangement 
that  Mrs.  Cullen  held  this  property  under  was 
not  only  that  in  the  written  contract  -or  lease 
which  she  signed,  but  also  in  the  card  providing 
for  a  drawing  and  her  getting,  perhaps,  this 
property  without  fully  paying  for  it  as  provided 
in  this  card,  then  I  say  to  you  that  the  plaintiff 
in  this  case  cannot  recover  in  this  suit,  because 
that  is  an  illegal  contract  as  provided  for  in 
our  law." 

[1]  We  are  of  the  opinion  that  nnder  the 
drcamstances  of  this  case  the  trial  Judge 
was  correct  In  submitting  the  question  to  the 
Jury  in  the  way  that  he  did.  The  defend- 
ant testified  that  she  would  not  have  pa]> 
chased  the  buffet,  which  she  claims  she  did 
not  need,  If  it  had  not  been  for  the  induce- 
ment that  was  offered  her  to  enter  Into  this 
club  arrangement  through  which  she  hoped 
that  she  "might  be  lucky  and  get  a  cheap 
piece  of  furniture."    She  further  testified: 

"Mr.  Le  France  sent  for  me  to  come  over 
that  he  had  a  club  he  wanted  me  to  join ;  so  he 
said,  'You  can  have  any  piece  of  furniture  in  the 
store  you  want ;'  so  I  thought  it  over,  and  he 
showed  me  this  bnffet;  so  I  thought  if  joining 
the  club  that  if  I  would  be  lucky  to  draw  the 
right  number  that  would  give  me  a  cheap  buffet 
About  the  club,  there  was  so  many  members  in 
the  club,  I  don't  just  remember,  and  there  was 
to  be  a  drawing  taken  place  each  week  to  some 
of  these  members,  so  he  told  me  where  there  was 
a  drawing  to  take  place,  and  I  went  to  this 
place,  but  there  wasn't  any  drawing  to  this 
place,  but  Mr.  Bloch,  that  was  his  agent  for 
the  dub,  brought  an  envelope  over  to  the  house, 
and  I  dr^wed  one  ticket,  but  he  kept  the  ticket 
himself.  •  *  *  I  was  told  by  Mr.  L*  Prance, 
maybe  about  a  week  after  that,  that  there  would 
be  a  drawing.  He  told  me  every  week  there 
would  be  a  drawing.  It  might  have  been  two 
weeks  after  that,  as  near  as  I  can  say,  when  Mr. 
Bloch  came  with  the  ticket  that  I  spoke  of. 
Mr.  La  France  said  that  I  would  have  to  do  no 
more  on  my  contract  in  case  I  drew  a  lucky 
number;  the  buffet  would  be  mine.  Mr.  lit 
France  gave  me  the  card  the  day  I  paid  him 
the  $6." 

[2]  It  is  also  clear  to  us  that  the  contract 
or  agreement  on  the  back  of  the  card  was  Il- 
legal and  amounted  to  a  gambling  contract 
under  section  14856,  Howell's  Michigan  Stat- 
utes (2d.  Ed.).  This  statute  had  the  consider- 
ation of  this  court  In  People  v.  McPhee,  139 
Mich.  68T,  103  N.  W.  174,  60  L.  R.  A,  505,  5 
Ann.  Cas.  835,  where  Justice  Ostrander,  writ- 
ing the  opinion,  said,  with  reference  to  a 
similar  scheme,  the  purpose  of  which  was  to 
increase  the  business,  although  there  was  no 
chance  for  the  members  of  the  club  to  sus- 
tain a  loss: 

"It  cannot  be  denied  that  the  respondent 
sought  to,  and  presumably  did,  increase  his  busi- 


ness by  a  device  or  scheme,  the  feature  of  which, 
so  far  as  securing  patrons  and  customers  was 
concerned,  was  the  chance  to  obtain  $20  worth 
of  clothing  for  some  sum  of  money  less  than  $20. 
It  was  calculated  to,  and  did,  appeal  to  the 
gambling  propensity  of  men,  was  within  the  mis- 
chief at  which  the  legislation  is  aimed,  was 
within  the  terms  of  the  statute,  and,  in  our  opin- 
ion, a  disposition  of  property  by  way  of  lottery." 

[3]  It  Is  also  the  established  law  in  this 
state  that.  If  any  part  of  the  consideration  of 
a  contract  Is  illegal,  the  whole  consideration 
is  void.  See  McNamara  ▼.  Gargett,  68  Mich. 
454,  36  N.  W.  218,  13  Am.  St.  B^.  355.  The 
jury,  by  their  verdict,  must  have  found  that 
one  of  the  Inducements  which  led'  the  defend- 
ant to  enter  into  the  lease  was  that  the 
plaintiff  explained  the  card  arrangement  and 
the  drawing  to  her,  and  that  she  might  per- 
haps get  this  piece  of  furniture  for  less  than 
the  contract  price.  The  charge  of  the  court 
fully  covet«d  the  questions  at  issue  and  sub- 
mitted them  to  the  Jury  with  proper  instruc- 
tions as  to  the  law. 

Finding  no  error,  we  affirm  the  Judgment 
of  the  court  below. 


In  re  MacDONAIyD'S  ESTATB. 
MacDONALD  v.  HOLT. 


(No.  84.) 
(Supreme  Court  of  Michigan. 


Hay  31,  t»17.) 


CotjBTs  «=9202(5)— Appbal  to  Circuit  Ootjbt 

—Remand  fob  Aicenduent. 
Where  a  daimant  against  testatrix's  estate 
and  her  executrix  filed  a  stipulation  in  the  pro- 
bate court  tiiat  the  estate  might  be  settled,  but 
that  nothing  done  thereunder^  should  prevent 
the  prosecution,  appeal,  and  final  dispoaitioo, 
though  the  stipulation  had  not  been  executed, 
and  a  contract  was  made  between  the  claimant 
and  executrix  for  the  closing  of  the  estate,  where- 
by it  was  agreed  that  the  executrix  individually 
assumed  liability  for  any  amount  which  m,ight 
be  found  due  eUumant,  and  that  Ulb  estate  might 
be  settied,  etc,  and  the  estate  was  closed  by  ortler 
of  the  probate  court,  on  claimant's  appeal  to  the 
circuit  court  from  the  disallowance  of  bis  daim 
the  drcuit  court  improperly  remitted  the  case  to 
the  probate  court  to  allow  daimant  to  apply 
for  leave  to  amend  his  daim;  as  the  probate 
court  was  dosed  to  the  parties,  because  of  the 
agreement,  and,  the  parties  having  selected  the 
drcuit  court  as  the  fomm  in  which  the  case 
should  be  tried,  such  court  had  power  to  make 
amendments  neceseai7  to  a  disposition  on  the 
merits. 

[Ed.  Note.— -For  other  cases,  see  Courts,  Cent. 
Dig.  §1  486,  626.) 

Certiorari  to  Circuit  Court,  Delta  County; 
Richard  C.  Flannlgan,  Judge. 

Claim  by  James  R.  MacDonald  against  the 
estate  of  Vilna  I.  MacDonald,  deceased.  To 
review  an  order  of  the  circuit  court  remanding 
or  remitting  the  caae  to  the  probate  court 
after  appeal  from  the  decision  of  commission- 
ers disallowing  the  claim,  th«  executrix 
brings  certiorari.    Order  reversed. 

Argued  before  KLHN,  G.  J.,  and  STONB, 
OSTRANDER,  BIRD,  MOORB,  STBSERE, 
BROOKE,  and  FELLOWS,  JJ. 
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A.  H.  Ryall,  of  Bscanaba  (Martin,  Martin 
&  Martin,  of  Qreen  Bay,  Wis.,  of  counsel), 
for  claimant.  O.  R.  Bmpson  and  S.  M.  Mat- 
thews, both  of  Escanaba  (William  0.  Quarlea, 
of  Mllwaolcee,  Wis.,  of  counael),  for  execu- 
trix. 

STONE,  J.  Flora  B.  Holt  is  the  ezecotrlx 
and  residuary  legatee  under  the  last  will  and 
testament  of  Vllna  I.  MacDonald,  deceased. 
It  appears  that  said  will  was  duly  allowed  for 
probate  In  the  probate  court  of  Delta  county, 
and  while  said  estate  was  being  administered 
in  said  court,  and  on  February  20,  1915, 
James  R.  MacDonald  filed  a  claim  for  $100,- 
000  in  and  against  the  said  estate,  alleging 
that  there  was  an  oral  contract  between  him- 
self and  the  said  Vllna  I.  MacDonald  to  the 
effect  that.  If  he  would  aid  and  assist  her 
in  connection  with  her  affairs  and  property 
during  her  lifetime,  he  would  be  left  by  her 
a  large  and  substantial  portion  of  her  es- 
tate; that,  relying  on  said  promises,  claim- 
ant performed  numerous  seryices  for  said 
Vllna  I.  MacDcmald  during  each  and  every 
year  from  and  after  January,  1889,  up  to  the 
time  of  her  death  In  the  fall  of  1914.  The 
particulars  of  this  claim  are  fully  set  forth 
in  the  record,  but  we  do  not  deem  it  neces- 
sary to  repeat  them  here.  The  executrix 
filed  her  written  objection  to  the  allowance 
of  said  claim.  Commissioners  on  claims  were 
duly  appointed. 

On  March  22,  1915,  said  daim  came  on  for 
hearing  before  said  commissioners,  but  nei- 
ther said  (dalmant  nor  any  one  for  him  hav- 
ing appeared  at  said  hearing,  and  no  evidence 
being  introduced  to  support  said  claim,  the 
commissioners  on  claims  disallowed  the  claim 
of  the  said  James  R.  MacDonald  against 
said  estate.  Affairs  being  in  this  condition, 
the  following  stipulation  was  duly  made  and 
filed  in  said  estate  on  said  March  22d,  viz.: 

"State  of  Michigan.  The  Probate  Court  for 
the  County  of  Delta.  In  the  Matter  of  the  Es- 
tate of  Vilna  I.  MacDonald,  Deceased. 

"It  is  hereby  stipulated  by  and  between  James 
R.  MacDonald,  of  Escanaba,  Mlcbigaii,  claim- 
ant, ajcainst  said  estate,  and  hig  attorney,  and 
Flora  B.  Holt,  executrix  oi  said  estate,  and  her 
attorneys,  that  said  estate  may  be  settled  and 
disposed  of  according  to  law.  But  nothing  done 
hereunder  shall  in  any  wise  operate  to  prevent 
the  prosecution,  appeal,  and  final  disposition 
in  the  usual  manner  of  the  claim  of  claimant 
asainst  said  estate,  the  same  as  though  this  stip- 
ulation had  not  been  executed." 

Dpon  the  same  day  a  contract  was  entered 
Into  ^y  and  between  the  said  claimant  and 
the  said  executrix  for  the  closing  of  said  es- 
tate, whereby  it  was  agreed  that  said  Flora 
B.  Holt  individually  assumed  a  primary  lia- 
bility for  any  amount  whidi  might  be  finally 
determined  to  be  due  said  claimant  on  the 
claim  filed  by  him  against  the  estate  of  Vllna 
I.  MacDonald,  deceased,  and  for  the  con- 
sideration mentioned  in  said  agreement,  that 
said  estate  might  be  settled  and  disposed  of 
according  to  law,  nothing  contained  in  said 
agreement,  however,  to  operate  to  prevent 


the  prosecution,  appeal,  and  final  diq>OBitl(»i 
of  said  claim  against  said  estate,  except  that 
any  Judgment  should  be  enforced  against  the 
said  Flora  B.  Holt  Individually.  It  further 
appears  that  said  estate  was  by  an  order  of 
the  probate  court,  duly  closed  on  April  19, 
1915.  On  April  10,  1915,  said  James  R.  Mac- 
Donald made  application  for  an  appeal  to 
the  circuit  court  for  said  county  from  the 
decision  of  said  commissioners  disallowing 
his  claim  against  said  estate,  and  on  April 
12,  1915,  an  order  was  duly  entered  in  said 
estate  allowing  said  appeal. 

On  October  20,  1915,  said  Flora  B.  Holt, 
by  her  attorney,  filed  a  motion  la  the  circuit 
court  to  require  claimant  to  furnish  a  more 
specific  statement  of  his  account,  which  mo- 
tion was  granted,  and  on  November  6,  1915, 
claimant,  1^  his  attorney,  filed  a  more  specific 
statement  of  claim,  which  appears  In  the 
record. 

On  April  25,  1916,  said  case  came  on  to 
be  heard,  and  a  Jury  having  been  duly  Im- 
paneled, and  the  attorney  for  claimant  hav- 
ing made  his  opening  statement  to  the  Jury, 
and  having  offered  to  introduce  evidence, 
the  said  Flora  B.  Holt  objected  to  the  In- 
troduction of  any  evldMice  for  the  following 
reasons: 

(1)  "That  the  contract  as  fi^ed  in  this  court 
is  too  indefinite  and  uncertain  to  be  made  the 
basis  of  a  recovery." 

(2)  "That  the  contract  stated  and  alleged  in 
this  claim  is  void  under  the  statute  of  frauds." 

(3)  "That  the  daim  does  not  constitute  or 
state  a  cause  of  action." 

The  trial  court  entered  an  order  reciting 
the  proceedings  and  concluding  as  follows: 

"And  the  said  claimant  and  appellant  having 
asked  leave  of  court  to  amend  his  claim  therein, 
and  it  further  appearing  that  said  cause  should 
be  remitted  to  the  probate  court  for  the  county 
of  Delta  for  firther  proceedings,  in  order  to 
allow  the  said  claimant  to  apply  to  said  probate 
court  for  leave  to  amend  his  said  claim  hereto- 
fore  filed  in  this  cause,  and  it  appearing  to  die 
court  that  said  leave  should  be  granted,  and 
that  said  cause  be  remitted  in  accordance  with 
the  provisions  of  the  statute  in  such  case  made 
and  provided,  it  is  therefore  ordered  by  the 
court  that  the  said  cause  be,  and  the  same  is 
hereby,  remitted  to  the  probate  court  for  the 
county  of  Delta  for  further  proceedings  in  order 
that  claimant  and  appellant,  James  R.  MacDon- 
ald, may  apply  to  said  court  for  leave  to  amend 
his  daim  heretofore  filed  In  this  cause,  and  that 
the  said  jury  be  discharged  from  further  consid- 
eration of  this  case,  and  that  the  same  be  certi- 
fied accordingly." 

Exception  was  taken  by  said  Flora  B.  Holt 
to  the  entry  of  said  order  for  the  following 
reasons:  (1)  That  the  entry  of  said  order 
was  entirely  Irregular  and  v<Ad ;  (2)  that  the 
court  had  no  Jurisdiction  to  enter  said  or- 
der ;  (3)  that  the  entry  of  said  order  was  not 
according  to  law;  (4)  that  the  said  claim- 
ant had  his  day  In  the  probate  court,  and 
failed  to  take  advantage  of  It,  and  should  not 
be  permitted  to  advantage  by  his  neglect 

After  a  motion  to  vacate  said  order,  and  a 
denial  (hereof,  the  said  Flora  B.  Holt  applied 
for  the  writ  of  certiorari,  alleging  that  the 
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trial  conrt  erred  tn  not  proceeding  to  the 
trial  and  determination  of  said  appeal,  and  In 
entering  the  order  remitting  said  cause  to 
the  probate  court  for  further  proceedings 
In  order  that  said  claimant  might  apply  to  the 
probate  court  for  leave  to  amend  his  claim. 
The  writ  of  certiorari  was  allowed. 

We  are  of  the  opinion  that  by  virtue  and  In 
pursuance  of  the  agreement  and  stipulation 
of  the  parties  the  estate  was  closed  in  the 
probate  court,  and  the  trial  court  erred  in  re- 
mitting or  remanding  the  case  to  that  court ; 
that  by  reason  of  the  agreement  and  stipula- 
tion the  probate  court  was  closed  to  these 
parties,  and  they  should  be  held  to  perform- 
ance of  their  agreement ;  that  because  of  the 
agreement  and  stipulation  the  usual  rule 
refusing  the  amendment  of  claims  in  the 
circuit  court,  on  appeals  from  the  probate 
court,  is  not  applicable  here,  and,  the  parties 
having  by  stipulation  and  agreement  select- 
ed the  forum  In  which  the  case  should  be 
tried,  to  wit,  the  circuit  court,  that  court  has 
the  power  to  make  any  and  all  amendments 
necessary  to  the  proper  disposition  of  the  case 
upon  its  merits. 

The  order  remitting  or  remanding  the  case 
to  the  probate  court  was  erroneous,  and 
should  be  vacated. 

The  order  of  the  circuit  court  is  reversed. 


SNYDER  V.  MATHISON  et  aL    (No.  30.) 
Supreme  Court  of  Michigan.     May  31,  1917.) 

1.  Appeal  and  Esbob  «=>207— Tbial  ®s>133 
(2)  —  Pbesebvation  or  Objections  —  EJxam- 

INATION  OP  JUBOB  ON   VOIB  DiBE— RBVEBSI- 
BLE  XJBBOB. 

In  an  action  for  injuries  sustained  in  an 
automobile  collision,  plaintififs '  counsel's  ques- 
tion to  juror,  on  voir  dire,  whether  he  represent- 
ed an  insurance  company,  was  not  reversible 
error,  in  absence  of  request  for  a  charge,  being 
sufficiently  cured  by  remarks  of  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1500;  Trial,  Cent  Dig,  ( 
316.] 

2.  JuBT  e=i>110(ll)  —  Objections  to  Ques- 
tions TO  JuBOB— Waives. 

Where  a  venireman  was  passed  for  cause 

by  defendant  after  plaintiff  bad  asked  him  an 

erroneous  question,  the  error,  if  any,  waa  waived. 

[Bd.  Note. — 1<\>r  other  cases,  see  Jury,  Cent. 

Dig,  {  617.] 

3.  Witnesses      «=»276—Gboss- Examination 
OF  Defendant. 

In  an  action  for  injuries  sustained  in  an  au- 
tomobile collision,  requiring  defendant  on  cross- 
examination  to  answer  question,  "Your  car 
came  around  there  with  such  force  that  the 
rear  whed  hit  the  Fountain  street  curb,  didn't 
It?"  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  97&-978.] 

4.  Witnesses  ■8=s»373— Iupsachment— Rbbut- 
TAl.  Testimont. 

After  witness  had  denied  on  cross-ezamina- 
tion  making  certain  statements  showing  prej- 
udice towards  one  of  plaintilTB  attorneys,  it  was 


proper  in  rebuttal  to  contradict '  him  on  these 
matters,  as  it  affected  his  credibility. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1200.] 

6.  Witnesses  <S=3372(1)— Cboss-Ezavination 

—Showing  Hostility. 
Questions  tending  to  show  hostility  to  and 
prejudice  towards  one  of   plaintiff's  attorneys 
were  proper  on  croae-ezamination. 

[Ed.  Note.— For  other  cases,  see  Witnesses 
Cent  Dig.  {J  1192,  1197,  1199.] 

6.  Damages  <S=9l31(l)— Pebsonal  Injxtbies— 

Excessive  Damages. 
A  verdict  of  S3CK)  for  a  broken  rib  sustain- 
ed in  an  automobile  collision,  necessitating  plain- 
tiff's absence  from  his  work  for  some  time, 
held  not  cz'cessive,  or  contrary  to  the  weight  of 
tlie  evidence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  357,  363,  364,  370.] 

Error  to  Circuit  Court,  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Robert  Snyder  against  Frank 
H.  Mathlson  and  another.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
ostrander,  bird,  MOOHE,  STEEBE, 
BROOKE,  and  FEI^LOWS,  JJ. 

H.  Monroe  Dunham  and  John  M.  Dunham, 
both  of  Grand  Rapids,  for  appellants.  Smed- 
ley  &  Unsey,  of  Grand  Rapids,  for  appellee. 

STONE,  J.  This  Is  an  action  on  the  case 
to  recover  damages  for  personal  Injuries  re* 
oeived  by  the  plaintiff,  growing  out  of  the 
collision  of  two  automobiles  in  the  dty  of 
Grand  Rapids  on  November  22,  1915.  On 
that  day,  about  noon,  the  plaintiff,  a  man 
75  or  76  years  of  age,  was  riding  in  a  Ford 
car,  being  driven  by  one  William  Bailey,  go- 
ing south  on  College  avenue,  and  at  the  in- 
tersection of  said  College  avenue  with  Foun- 
tain street,  an  east  and  west  street,  they 
collided  with  a  seven-passenger  Kissel  au- 
tomobile being  driven  west  by  the  defend- 
ant Vandenberg.  Both  streets  were  paved. 
In  bis  declaration  the  plaintiff  charges  the 
defendants  with  negiig^ice  in  the  operation 
of  the  said  automobile,  owned  by  the  de- 
fendant Mathlson  and  being  driven  by  the 
other  defendant  The  plea  was  the  general 
issue. 

Upon  the  trial,  which  appears  to  have  been 
the  second  trial  of  the  case,  It  was  the  plain- 
tiff's claim  that  the  c(dllsion  was  the  result 
of  the  negligeut  operation  of  the  larger  au- 
tomobile by  the  defendant  Vandenbeiv  He 
claimed  that  Bailey,  who  was  driving  the 
Ford  car,  was  operating  it  at  a  moderate 
rate  of  speed;  that  defendants'  car  was  go- 
ing about  twice  as  rapidly  as  the  other  car, 
and  was  exceeding  the  speed  limit;  that  said 
defendant  did  not  have  his  car  under  con- 
trol; that  if  he  had  gone  in  a  straight  line 
the  collision  would  not  have  happened,  but 
that  be  swerved  his  car  to  the  south  and 
ran  Into  the  Ford  car,  threw  it  against  the 
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carb,  and  tamed  it  over,  injuring  the  plain- 
tiff; and  tbat  Bailey  was  a  careful  driver, 
was  on  tbe  right-band  side  of  tbe  street,  and 
exercised  care  and  caution,  find  that  tbe 
Ford  car  had  the  right  of  way  at  this  inter- 
section. Plalndfl  further  testified  that  one 
of  bis  ribs  was  broken,  and  that,  because  of 
Ids  age,  the  sbock,  injury,  and  pain  result- 
ing from  tbe  injury  bad  kept  Iilm  from  his 
work,  and  tliat  be  would  be  unable  to  work 
for  some  time;  and  that  bis  business  was 
that  of  buying  poultry  and  meats  on  commis- 
sion, and  bis  earnings  were  about  $12  a 
week.  This  trial  took  place  in  May,  1916, 
about  six  months  after  the  Injury. 

On  the  other  hand,  it  was  defendants' 
daim  that  Bailey,  tbe  driver  of  ttie  Ford  car 
in  which  plaintiff  was  riding,  was  exceeding 
tbe  speed  limit,  driving  from  20  to  30  miles 
an  hour;  that  be  was  driving  on  the  wrong 
side  of  the  street ;  that  be  threw  his  brakes 
on  when  directly  ahead  of  defendants' .  car, 
without  any  signal,  thus  causing  the  colli- 
sion; that  be  did  not  have  his  car  under  con- 
trol; that  said  defendant  bad  tbe  right  of 
way;  and  that  tbe  accident  was  caused  sole- 
ly by  reason  of  the  negligence  of  Bailey. 
Defendants  further  claimed  that  at  no  time, 
as  be  approached  the  intersection,  was  Van- 
denberg  going  over  13  miles  an  hour;  that 
when  he  was  25  or  30  feet  east  of  the  cross- 
ing be  saw  Bailey,  60  to  75  feet  north  of 
the  intersection,  and  that  he  was  coming 
rapidly;  that  as  he  neared  the  crossing  Van- 
denberg  realized  be  would  be  struck  if  be 
continued  in  a  straight  line,  so  he  put  on  bis 
brakes  and  swung  bis  car  quickly  to  tbe 
soutb;  that  Bailey  turned  to  his  right,  and 
tried  to  shoot  out  across  and  ahead  of  de- 
fendants' car ;  that  said  defendant  had  near- 
ly passed  plaintiff's  car  when  tbe  right  fen- 
der of  defendants'  car  struck  the  Ford;  that 
Bailey  improperly  applied  tbe  brakes  to  his 
car  Just  before  be  was  struck,  and  that  he 
gave  no  signal  to  Vandenberg;  that  the  slip- 
pery condition  of  the  pavement  caused  de- 
fendants' car  to  skid,  and  after  striking  the 
Bailey  car  with  the  fender,  further  prog- 
ress of  the  defendants'  car  was  stopped,  and 
tbe  force  and  weight  of  defendants'  car 
upon  the  slippery  pavement  caused  it  to  turn 
completely  around,  so  that  it  was  beaded 
east  when  it  stopped. 

Both  parties  gave  testimony  tending  to 
support  their  respective  claims,  and  we  are 
satisfied  that  tbe  questions  presented  by  tbe 
evidence  were  for  the  Jury,  as  there  was  a 
sharp  conflict  in  the  evidence  upon  nearly 
every  question  involved.  The  traffic  ordi- 
nance of  the  city  was  put  in  evidence. 
Among  other  things  it  provides  as  follows: 

"In  all  the  streets  of  the  city,  except  those 
lyin^  within  tho  congested  district  thereof,  a.s 
herein  defined,  in  case  of  vehicles  approaching 
each  other,  the  right-hand  vehicle  shall  have 
the  ri^ht  of  way.  •  *  «  Drivers  or  operators 
of  vehicles  before  turning,  stopping,  backing,  or 
dianging  their  coarse,  shall  make  sure  that  sach 
movement  caa  be  made  safely,  and  shall  give  a 


plain  signal  to  otiiers  on  the  street  by  extending 
or  elevating  the  hand." 

It  was  conceded  tbat  the  streets  involved 
were  not  In  the  congested  district,  but  were 
in  the  residence  district  of  said  dty. 

I>uring  the  examination  of  Juror  Eleveld, 
by  Mr.  Llnsey,  counsel  for  plaintiff,  tbe  fol- 
lowing occurred: 

"Q.  How  long  have  you  known  Mr.  Ten 
Broek?  A.  Nearly  40  years.  Q.  Do  you  rep- 
resent the  London  &  Lancashire  Indemnity  Com- 
pany of  London?  A.  No,  sir.  Q.  You  have 
nothing  to  do  with  that?    A.  No,  sir. 

"Mr.  Dunham  (counsel  for  defendants):  It 
does  not  strike  me  that  these  questions  relative 
to  automobile  insurance  are  competent  in  this 
case.  There  is  no  question  of  insurance  in  this 
case.  It  is  the  personal  liability  of  these  defend- 
ants. 

"Mr.  IJlnsey:  Counsel  knows  by  whom  he  is 
employed,  and  I  think  I  have  a  right— 

"Mr.  Dunham:  I  do  not  think  counsel  is  war- 
ranted in  making  that  statement,  trying  to  get 
things  before  the  jury  that  are  not  competent, 
and  I  take  an  exception." 

"Court:  The  statement  is  not  proper.  A  mat- 
ter of  that  kind  ought  not  to  be  suggested  or 
brought  into  the  case;  it  is  absolutely  prohibit- 
ed under  the  law,  under  the  ruling  of  the  Su- 
preme Court,  and  it  is  reversible  error  if  the 
statement  is  made. 

"Mr.  LJnsey :  I  did  not  mean  anything  wrong 
by  it,  your  honor.  I  thought  I  was  within  my 
rights  in  examining  tbe  juror,  but  I  may  not 
have  been." 

Counsel  for  defendants  exercised  only  one 
peremptory  challenge;  After  exercising  this 
diallenge  another  Juror  was  called,  and  after 
his  examination  the  following  took  place: 

"Mr.  Dunham:   Pass  the  juror  for  cause. 

"Court:    Any  i>eremptories? 

"Mr.  Dunham:   We  ere  satisfied." 

Following  tbat,  Mr.  Llnsey  excused  anoth- 
er Juror;  a  Juror  was  called  in  his  place,  and 
at  the  close  of  bis  examination  tbe  following 
took  place: 

"Mr.  Dunham:   We  pass  the  juror  for  cause. 

"Mr.  Linsey:    We  are  satisfied,  your  honor. 

"Mr.  Dunham:   I  am  satisfied." 

Whereupon  tbe  Jury  were  sworn  and  the 
trial  proceeded. 

The  defendant  Vandenberg  was  called  for 
cross-examination  under  the  statute  by  tbe 
plaintiff,  and  in  the  course  of  his  examina- 
tion he  was  asked  by  Mr.  Linsey  tbe  follow- 
ing question: 

"Your  car  came  around  there  with  sudi  force 
that  the  rear  wheel  hit  the  Fountain  street  curb, 
didn't  it? 

"Mr.  Dunham:  Just  a  minute;  the  question 
is  objected  to  as  calling  for  a  conclusion. 

"Mr.  Linsey:    This  is  cross-examination. 

"Court:    Go  on. 

"Mr.  Dunham:  I  think  the  question  la  not 
competent.     • 

"Court:   Take  the  answer. 

"A.  I  struck  the  telephone — my  car  skidded 
after  I  put  my  brakes  on,  but  I  don't  know  how 
far." 

Dr.  William  J.  Dubois  was  sworn  as  a 
witness  on  behalf  of  the  defendants.  He  tes- 
tified that  he  saw  the  accident  in  question. 
On  cross-examination  he  was  asked  the  fol- 
lowing questions  by  Mr.  Linsey: 

"The  firm  of  Dunham  &  Phelps  were  formerly 
your  attorneys,  weren't  they?    A.  Yes,  sir.    Q. 
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And  yon  had  an  aatomobile  accident  yourself, 
where  Mr.  Smedley,  my  partner,  was  proeecut- 
ine  you,  didn't  you? 

'Mr.  Dualiam:  Jost  a  minute;  it  does  not 
seem  to  me  that  is  competent,  or  has  a  tiling  to 
do  with  the  case. 

"Mr.  linaey:  Your  honor,  I  dnim  this:  What- 
ever goes  to  show  the  prejudice  or  bias  of  any 
witness  is  competent,  and  the  jury  is  told  that 
in  every  case,  in  every  civil  case,  or  any  kind 
of  a  case.  I  think  it  bears  upon  the  bias  or  prej- 
udice of  this  witness. 

"Court:   Well,  answer  the  question. 

"A.  I  did.  Q.  And  following  that  you  said 
you  would  get  even  with  Mr.  Smedley,  didn't 
you? 

"Mr.  Dunham:   I  object  to  that. 

"A.  I  never  said  any  such  thing.  Mr.  Snyder 
came  to  my  office  onco  after  this  accident  Q. 
And  didn't  you  tell  him  that  the  Matbison  car 
was  being  driven  recklessly  and  carelessly?  A. 
I  did  not  Q.  And  didn't  you  tell  Mr.  Snyder 
that  he  iiad  a  good  case 'for  damages  against  the 
Mathison  people?  A.  I  did  not.  •  *  *  You 
called  mc  over  the  phone  before  the  other  trial, 
and  I  told  you  I  w^dn't  talk  to  you  about  the 
case.  I  had  one  experience  talking  to  your 
firm.  I  didn't  know  that  Smedley  &  Linsey 
were  representing  Snyder  at  the  time  Snyder 
talked  to  me,  nor  did  I  know  it  until  I  talked 
with  Mr.  Iiinsey  over  the  telephone." 

In  rebuttal  the  plaintiff  was  recalled,  and 
he  testified,  among  other  things: 

"Aftor  the  accident  I  went  up  to  see  Mr.  I>a- 
bois.  It  was  after  that  that  I  retained  Smed- 
ley &  Liinsey. 

"Mr.  Linsey:  I  ask  you  whether  or  not,  when 
you  went  up  there  to  see  Dr.  Dubois,  that  Dr. 
Dubois  didn't  tell  you  that  the  big  car  driven 
from  the  oast  was  being  driven  in  a  reckless 
and  careless  manner? 

"Mr.  Dunham:  Just  a  minute.  The  question 
is  objected  to:  B^rst,  it  is  leading;  secraid,  it 
is  improper,  as  impeaching. 

"Mr.  Linsey:  The  same  question  I  asked  Dr. 
Dubois. 

"Mr.  Dunham:  It  hasA't  a  thing  to  do  with 
this  case.  If  ho  wera  a  party,  the  question 
would  be  all  ri^ht;  Init,  when  he  is  a  mere  wit- 
ness, it  is  entirely  improper  and  incMnpetent 

"Mr.  Linsey:  It  is  competent  to  impeach  a 
witness  in  that  manner,  as  I  understand  it. 

"Court:  Ho  may  answer. 

"A.  Yes;  he  did.  Q.  And  whether  or  not  he 
told  you  at  that  time  that  you  had  a  good  case 
for  damages  against — 

"Mr.  Dunham:  That  is  objected  to  as  a  mere 
conclusion.  I  don't  think  the  doctor's  opinion 
as  to  legal  matters  ought  to  govern  in  a  case 
of  tlUs  und. 

"Mr.  Linsey:  It  does  not;  it  simply  goes  to 
the  credibility  of  the  witness,  is  all.' 

"Court:  I  do  not  think  the  doctw  was  asked 
that  question. 

"Mr.  linsey:    Yea. 

"Court:  I  hardly  think  be  was  asked  tliat 
question.  If  he  was  not,  of  course  this  is  not 
proper. 

"(ToBtimony  read.) 

"Court:    Take  the  answer. 

"Q.  Didn't  Dr.  Dubois  tell  you  that  you 
had  a  good  case  for  damages  agaijist  the  Matb- 
ison people?  A.  He  did.  Q.  Did  Dr.  Dubois  at 
that  time  know  that  Smedley  ft  Linsey  were 
your  attorneys?  A.  He  did  not;  I  had  not  seen 
them. 

"Mr.  Dunham:  That  is  objected  to;  what  Mr. 
Snyder  knew  and  the  doctor  knew." 

"Q.  You  did  not  tell  the  doctor  that?  A.  I 
had  not  employed  any." 

Counsel  far  the  defendants  requested  the 
court  to  charge  the  jury  as  follows: 

"If  you  find  that  this  accident  would  not  have 
■Vtppeoed  t>ut  for  the  conduct  and  actions  of 


Bailey,  the  driver  of  tlie  car  in  which  the  plain- 
tiff was  riding,  and  that  that  conduct  and  thoae 
actions  were  not  such  as  would  be  exercised  by 
a  reasonably  prudent  and  careful  man  under 
tliose  conditions,  then  your  verdict  should  be, 
'No  cause  of  actirai.' " 

I'be  substance  of  that  request  was  given. 
The  court  then  added  the  following: 

"That  instruction  has  reference,  I  apprriiend, 
to  Bailey's  claim  that  he  set  the  brakes  just  be- 
fore the  car  was  struck  by  the  Mathison  car. 
Now,  that  is  a  circumstance  that  you  may  con- 
sider as  bearing  upon  Bailey's  oontributoiy 
negligence  in  driving  his  car.  If  a  reasonably 
prudent  person  would  not  have  done,  under  the 
circumstances  as  they  existed  at  that  time  and 
as  Bailey  thought  as  Bailey  did  in  setting  his 
brake  in  that  particular  crisis,  then  Bailey 
would  be  guilty  of  contributcvy  n^ligenc^  and 
the  plaintiff,  of  course,  could  not  recover.'' 

The  case  having  been  submitted  to  the 
Jury  In  a  very  lengthy  charge,  the  trial  re- 
sulted in  a  verdict  and  judgment  for  the 
plaintiff  In  the  sum  of  $400.  There  was  a 
motion  by  the  defendants  for  a  new  trial, 
based  upon  the  grounds  that  the  verdict  was 
contrary  to  the  evidence  in  the  case;  that  it 
was  contrary  to  the  great  weight  of  the  evi- 
dence; that  the  amount  was  grossly  exces- 
sive and  unreasonable;  also  because  the  ju- 
ry was  not  guided  by  the  Instructions  of  the 
court,  and  were  Influenced  by  prejudice  and 
sympathy;  and  for  errors  committed  In  the 
reception  of  testimony,  which  are  also  cov- 
ered by  the  assignments  of  error,  which  it  Is 
not  necessary  to  repeat  The  trial  court  de- 
nied the  motion  for  a  new  trial,  upon  condi- 
tion, however,  that  the  plaintiff  Should  re- 
mit $100  of  the  judgment,  and  it  was  pro- 
vided that  upon  the  filing  of  such  remittitur 
the  motion  would  be  denied.  The  $100  was 
remitted,  so  that  the  Judgment  standing 
against  the  defendants  ts  In  the  sum  of  $300. 
The  refusal  to  grant  a  new  trial  was  duly 
excepted  to. 

[1,2]  1.  The  defendants  have  btoaght  the 
case  here  on  writ  of  »ror.  Error  Is  first 
based  upon  what  occurred  relating  to  the 
examination  of  Juror  Eleveld,  above  set 
forth.  It  appears  that  this  subject  was  not 
again  referred  to  by  court  or  counsel  upon 
the  trial.  We  do  not  think  that  what  occur- 
red should  work  a  reversal  of  the  case.  We 
are  not  satisfied  that  the  questtcxi  was  not 
asked  In  good  faith,  and  much  latitude  is 
allowed  in  the  examination  of  a  Juror  on 
Ills  voir  dire.  We  do  not  think  that  the  cas- 
es dted  by  appellants  are  in  point  They 
relate  to  the  examination  of  witnesses  upon 
the  trial.  The  language  of  the  trial  court  in 
sustaining  the  objection  of  appellants  was 
sufficiently  emphatic.  No  request  to  charge 
on  the  subject  was  presented,  and  we  think 
the  subsequent  announcement  of  satisfaction 
operated  as  a  waiver  of  the  matter.  Wni. 
R.  Roach  &  Co.  v.  Blair,  190  Mich.  11,  106 
N.  W.  686. 

[3]  2.  The  second  assignment  of  error  is 
based  upon  the  ruling  relating  to  the  que»- 
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tion  asked  of  defendant  Yandenberg.  We 
do  not  think  there  Is  any  merit  in  the  point. 

[4]  3.  The  fifth,  sixth,  seventh,  and  ninth 
assignments  of  error  are  based  upon  the 
qnesttons  asked  of  the.  plaintiff  In  rebuttal 
relating  to  the  statemoits  of  Dr.  Dubois.  It 
appean  by  the  record  that  Dr.  Dubois'  at- 
tention had  been  called  to  these  matters  on 
his  cro8s-examlnatl(Ki,  and  he  denied  that  he 
had  so  stated  to  the  plaintiff.  We  are  of  the 
opinion  that  sufficient  foundation  had  been 
laid  for  the  asking  of  the  questions  In  rebut- 
tal, and  that  they  were  proper  as  affecting 
the  credibility  of  that  witness. 

[i]  4.  The  third,  fourth,  and  eighth  assign- 
ments of  error  are  based  upon  the  alleged 
Improper  cross-examination  of  Dr.  Dubois. 
The  questions  tended  to  show  hostility  to 
and  prejudice  toward  one  of  plaintiff's  attor- 
neys, and  for  that  purpose  we  think  they 
were  proper.  The  matter  was  not  followed 
up,  probably  because  plalnUff  was  bound  by 
the  answer  of  the  witness.  We  do  not  think 
there  was  reversiWe  error  here. 

5.  By  numerous  assignments  of  error  ap- 
pellants complain  that: 

"The  court  failed  to  instruct  the  jury  that  the 
rarious  prejudicial  matters  complained  of,  which 
were  interjected  into  ^he  trial  of  this  cause  by 
counsel  for  the  plaintiff,  were  improper  and 
should  not  be  considered.  These  things  were  not 
corrected  in  any  way." 

In  the  absence  of  requests  to  charge  upon 
the  subject,  and  In  view  of  what  we  have  al- 
ready said,  we  need  not  further  discuss  those 
matters. 

6.  Ckimplalnt  Is  made  of  the  charge,  and 
especially  that  part  of  It  above  referred  to. 
The  charge  was  a  very  lengthy  one,  consider- 
ing the  questions  presented,  covering  16  pag- 
es of  the  printed  record.  We  have  examined 
It  with  care,  and  are  of  the  opinion  that  it 
presented  every  phase  of  the  case  in  a  fair 
way,  and  is  not  open  to  the  criticism  of 
counsel  which  Is  Indulged  In.  We  find  no 
reversible  error  In  the  charge. 

[(]  7.  Finally  counsel  assign  error  because 
the  court  refused  to  grant  a  new  trial  It 
certainly  doea  not  appear  that  the  fina^ 
Judgment  of  $300  Is  excessive,  or  contrary 
to  the  weight  of  the  evidence. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  of  the  circuit  court  Is 
affirmed. 


CHAPMAN  V.  ANN  ARBOR  R.  CO.    (No.  34.) 
(Supreme  Court  of  Michigan.     June  1,  1017.) 

1.  MASrtKK  AND   8EKVANT  «=>a04(l)— FEDERAL 
EltPLOTRBS'  LlABIUTT  ACT— ASSmiPTION  OF 

Bisk. 

Under  the  federal  Employers'  Liability  Act 
(Act  AprU  22,  1908.  c.  149.  35  Stat  65  [U.  S. 
Gomp.  St.  1916,  H  8857-8666]),  an  employe  as- 
■nmes  the  ordinary  and  usual  risks  incident  to 
his  employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  544.] 


2.  Master  and  Sekvant  «=3288(6),  28&(ffiH- 
Sbbvant'b  Injury — Question  foe  Jubt  — • 
Assumption  op  Risk. 

The  question  of  whether  an  empIoy6  should 
have  Imown  of  danger  when  engafied  in  unload- 
ing timbers,  and  whether  he  conducted  himself 
as  a  iierson  of  ordinary  care  and  diligence  would 
have  done,  and,  failing  to  do  so,  that  he  assumed 
the  risk,  was  a  question  for  the  jury, 
■  [Ed.  Note.— Per  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SJ  1071,  1113.] 

3.  Dam AOBS  $=>130(1>— Excessive— Pcbsoitai. 

IftiVVX. 

Verdict  of  $1,800  for  employe's  pain  and  suf- 
fering, disfigurement,  humiliation,  and  loss  of 
time,  neld  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  fj  367,  863,  864,  366,  370.] 

4.  Appeai.  and  Ebbob  ®=9l003  —  Review  — 
Vebdict— Weight  or  E>vi]>ence. 

A  case  will  be  reversed  on  the  question  of 

the  weight  of  the  evidence  only  when  verdict  is 

against  the  overwhelming  weight  of  the  evidence. 

[Ed.  Note.— For  other  casea  see  Appeal  and 

Error,  Cent  Dig.  {§  3938-3943.] 

5.  Master  and  Servant  «=»204(1)— Assukp- 
TioN  OF  Risk. 

Plaintiff  employed  in  unloading  bridge  tim- 
bers from  a  car  assumed  the  risk  under  the  fed- 
eral Employers'  Liability  Act  that  without  neg- 
ligence of  his  coemploySs  the  timbers  might  es- 
cape from  their  control. 

lEH.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  544.] 

Error  to  Circuit  Court,  Shiawassee  Coun- 
ty;   Selden  S.  Miner,  Judge. 

Action  by  James  L.  Chapman  against  the 
Ann  Arbor  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  action  Is  brought  by  James  lu  Chap- 
man, through  his  guardian,  Amelia  Voss, 
against  the  defendant  railroad  company  un- 
der the  federal  Employers'  Liability  Act  for 
Injuries  received  while  In  the  employ  of  the 
defendant  on  August  20,  1915,  In  the  dty  of 
Owosso,  Mich. 

Plaintiff  had  been  working  for  the  defend- 
ant since  August  8,  1915,  and  on  the  day  In 
question  was  employed,  together  with  three 
other  men.  In  unloading  bridge  timbers  from 
a  freight  car.  These  bridge  timbers  were 
about  10  feet  long  and  10  Inches  square,  and 
weighed  between  3(X)  and  400  pounds,  and 
lay  lengthwise  In  the  car.  Two  of  the  men 
worked  Inside  the  car,  and  two  on  the  out- 
side to  receive  the  timbers  as  they  were 
rolled  onto  a  skid  by  the  men  on  the  inside. 
This  skid  was  a  timber  one  end  of  which 
rested  on  the  middle  of  the  sill  of  the  car 
door,  and  the  other  end  on  the  ground,  and 
later,  as  the  timbers  were  unloaded,  on  the 
pile  of  unloaded  timbers.  One  of  the  men  In 
the  car  would  place  a  roller  under  one  end 
of  the  timber,  and  the  other  man  would  push 
the  timber  onto  the  skid.  The  men  on  the 
outside  stood  on  each  side  of  the  skid,  and, 
as  the  timber  came  Into  view,  would  steady  It 
down  the  skid  and  lift  it  onto  the  pile. 

On  the  day  In  question,  plaintiff  and  the 
other  three  men  bad  been  unloading  timbers 
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from  this  car  all  day.  A  few  minutes  before 
the  accident,  the  car  had  been  switched  to 
allow  the  passing  of  a  train  and  then  switch- 
ed back  again  to  Its  original  position.  Dur- 
ing the  operation,  plaintiff,  who  was  working 
on  the  outside  of  the  car,  got  into  the  car  to- 
gether with  Ms  companions.  After  the  car 
was  switched  back  into  position,  plaintiff 
jumped  to  the  ground,  assisted  In  replacing 
the  ekld  against  the  doorslU,  and  stood  by 
the  side  of  the  skid  with  his  right  hand  on 
the  pile  of  timbers  on  the  ground  and  with 
his  head  turned  slightly  away  from  the  car. 
\V3ille  in  tills  position,  a  timber  shot  out  of 
the  car  door  without  any  warning  and  struck 
the  pile  of  timbers  at  the  point  where  his 
hand  was  resting  and  injured  it  It  was 
the  explanation  of  the  men  in  the  car  that 
one  of  them  had  just  placed  the  roller  under 
the  end  of  the  timber,  wMch  was  up  on  top 
of  the  pile  in  the  car,  and  the  other  man 
started  to  push,  the-  intention  being  to  low- 
er the  front  end  onto  the  floor  or  onto  the 
skid,  when  the  timber,  by  reason  of  its 
weight,  got  away  from  them  and  went  out 
of  the  door  as  described. 

There  was  conflict  in  the  testimony  regard- 
ing a  custom  of  the  men  Inside  the  car  warn- 
ing those  outside  the  car  when  a  timber  was 
to  be  shoved  out.  As  to  the  }njury  to  plain- 
tiff's hand,  it  appeared  that  a  portion  of 
the  bone  of  the  third  or  ring  flnger  was 
crushed  at  the  middle  joint  and  had  to  be 
removed;  but  no  iwrtion  of  that  or  any  other 
flnger  had  to  be  amputated.  When  the  ri'.ijj 
finger  was  healed,  it  had  a  sldewlse  flexion  of 
about  10  per  cent  and  a  flexion  toward  the 
palm  of  about  25  per  cent.  The  little  flnger 
was  anchylosed  In  the  middle  joint,  causing 
a  flexion  toward  the  palm  of  the  hand.  It 
is  claimed  that  the  totire  injury  resulted  in 
a  loss  in  the  efficiency  of  the  hand  of  from 
10  to  20  per  cent,  and  there  was  evidence  to 
the  effect  that  the  injury  was  permanent  and 
might  grow  worse. 

The  trial  court  submitted  the  case  to  the 
jury,  after  overruling  defendant's  motion 
for  a  directed  verdict,  and  a  verdict  was  re- 
turned for  the  plaintiff  for  $1,800.  The  de- 
fendant thereupon  moved  for  a  new  trial  on 
the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence,  that  the  amount  of 
the  verdict  was  gross  and  excessive  and  out 
of  proportion  to  the  actual  damages  proved, 
and  that  the  court  had  erred  in  overruling 
the  motions  for  directed  verdicts.  The  court 
overruled  the  motion,  but  made  the  following 
order  as  to  the  amount  of  the  verdict: 

"That  If  the  defendant  shall  within  60  days 
deposit  with  the  clerk  of  this  court  the  amount 
ol  $1,500  or  a  certified  check  for  that  amount 
payable  to  the  plaintiff,  then  the  plaintiff  shall 
receive  the  same.  In  case  he  refuses,  a  new  trial 
shall  be  granted,  without  costs  to  either  party." 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  STEERE,  BROOKE, 
knd  FELLOWS,  JJ. 

Gustavus  Ohllnger,  of  Toledo,  Ohio,  and  S. 
<i.  Fulver,  of  Owosao  (Alexander  L,  Smith, 


of  Toledo,  Ohio,  of  counsel),  for  appellant 
Geo.  E.  Pardee,  of  Owo^o,  and  Roy  M. 
Chrondi,  for  appelle& 

KUHN,  O.  J.  (after  stating  the  facts  as 
above).  The  principal  question  raised  by 
appellant's  assignments  of  error  relates  to 
the  alleged  error  of  the  trial  court  in  over* 
ruling  defendant's  motion  for  a  directed  ver- 
dict in  its  favor.  It  Is  based  upon  the  con- 
tention that,  as  the  common-law  defense  of 
assumption  of  risk  Is  retained  under  the 
federal  Employers'  Liability  Act  except 
where  a  statute  enacted  for  the  benefit  of 
empolySs  is  violated,  under  the  evidence  in 
this  case  It  should  be  held  that  the  plaintiff 
assumed  the  risk  as  a  matter  of  law.  In 
this  connection,  It  was  claimed  that  the  tim- 
ber which  caused  the  injury  was  taken  from 
a  high  position  in  the  car;  that  the  plaintiff 
stood  in  a  position  where  be  oould,  tf  he 
bad  merely  turned  his  head,  have  looked 
into  the  car  and  seen  what  was  going  on 
there;  that  U  was  one  of  the  obvious  risl&i 
tliat  the  plaintiff  assumed  that  the  timber 
might  pass  beyond  the  control  of  the  men; 
that  an  ordinarily  prudent  person  would 
have  looked  in  the  direction  of  the  car;  and 
that  the  danger  would  have  been  obvious  to 
him. 

[1,2]  The  trial  Judge  submitted  the  ques- 
tion of  whether  the  risk  was  a  usual  or 
ordinary  one  to  the  Jury  with  the  following 
instructions: 

"Now,  the  defendant  claims  that  the  plaintiff 
assumed  all  of  these  risks  when  he  entered  the 
employmeot  of  the  defendant.  Now,  the  law  up- 
on that  is,  by  virtue  of  the  contract  of  service 
between  the  plaintiff  and  defendant,  the  plaintiff 
assumed  the  usual  and  ordinary  risk  incident  to 
the  employment.  He  assumed  the  usual  and 
ordinary  risk  incident  to  the  employment;  that 
is,  such  risks  as  were  usual  and  ordinary.  Those 
be  assumed.  Such  risks  that  he  knew  of,  or  by 
the  use  of  ordinary  precaution  ought  to  have 
known.  I  will  read  that  again.  The  plaintiff, 
by  -lartue  of  the  contract  of  service  lietween  the 
plaintiff  and  defendant,  the  plaintiff  assumed  the 
usual  and  ordinary  risk  incident  to  the  employ- 
ment. 

"So,  in  this  case,  if  what  happened  there  that 
day  about  the  timbers  coming  out  was  usual  and 
an  ordinary  incident,  plaintiff  assumed  them; 
or  if  it  is  such  an  incident  that  plaintiff  knew 
would  happen,  or  by  the  use  of  ordinary  precau- 
tion ought  to  have  known,  then  he  would  have 
assumed  them,  and  he  could  not  recover  in  this 
case." 

It  was  the  contention  of  the  plaintiff,  and 
there  was  evidence  to  support  it  that  after 
a  period  of  rest  it  was  usual  to  warn  the  par- 
ty on  the  outside  before  a  timber  was  put 
out,  and  it  is  claimed  that  if  the  men  in  the 
car  had  given  that  warning  the  accident 
would  not  have  occurred.  We  are  of  the 
opinion  that  whether  the  plaintiff  should 
have  known  of  the  danger,  and  whether  he 
conducted  himself  under  the  circumstances 
as  a  person  of  ordinary  care  and  diligence 
would  have  done,  and,  falling  to  do  to,  that 
he  assvmed  the  risk,  w(is  a  question  of  fact 
for  the  jury  and  was  properly  submitted  to 
them  by  the  trial  court.    Walker  y.  Lake 
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StMne  *  VL  8.  Jtr.,  104  Mlcb.  606,  62  N.  W. 
1032;  BaUioff  v.  Mich.  Cent.  B.  B.  Oo.,  106 
Mlcb.  606,  65  N.  W.  502;  Tbomas  t.  A.  A.  R. 
K.  Co.,  114  Mich.  50,  T2  N.  W.  40;  Shadford 
V.  St  Co.,  121  Mich.  224,  80  N.  W.  30; 
Nichols  T.  P.  M.  E.  Co.,  145  Mich.  643,  108 
K  W.  1016;  McClure  v.  Det  Sou.  R.  Co., 
146  Mich.  457,  109  N.  W.  84T;  Huber  v. 
Twin  City  E.  Co.,  168  Mich.  531,  134  N.  W. 
980;  Gila  Valley,  G.  &  N.  E.  Co.  v.  Hall,  232 
r.  S.  94,  34  Sup.  Ct  229,  58  U  Bd.  521; 
Texas  &  Pac.  B.  Co.  v.  Harvey,  228  U.  S.  319, 
33  Sup.  CL  518,  57  U  Ed.  852. 

[3]  Defendant's  counsel  aso  urge  that  the 
trial  court  erred  In  overruling  defendant's 
motion  for  a  new  trial  on  the  ground  that  the 
amount  of  the  vei'dict  was  excessive.  Con- 
sidering the  pain  and  sufCeilng  which  the 
record  shows  the  plaintiff  endured,  his  loss 
of  time,  his  disfigurement  and  humiliation  be- 
cause thereof,  we  are  not  prepared  to  say 
that  the  verdict  was  so  excessive  as  to  war- 
rant our  Interfering  with  the  Judgment  of 
the  jury. 

[4]  Other  assignments  of  error  relate  to 
errors  In  the.  Introduction  of  evidence  and  to 
the  claim  that  the  verdict  was  against  the 
weight  of  the  evidence.  There  was  a  sharp 
conflict  of  evidence  as  to  there  being  a  cus- 
tom to  warn,  but  we  are  not  satisfied  that  the 
▼erdlet  Is  against  the  weight  of  the  evi- 
dence under  the  rule  announced  In  Gardiner 
v.  Courtright,  165  Mich.  54,  130  N.  W.  322, 
and  since  repeatedly  cited  with  approval. 

It  not  having  been  made  to  afllrmatlvely 
appear,  after  an  examination  of  the  entire 
cause,  that  the  verdict  and  Judgment  resulted 
in  a  miscarriage  of  Justice,  It  is  unnecessary 
to  discuss  the  assignments  of  error  with  ref- 
erence to  the  introduction  of  evidence. 

The  Judgment  Is  affirmed. 

STONE,  BIRD,  STEERE,  FELLOWS,  and 
BROOKE,  JJ.,  concur  with  KUHN',  C.  T. 

OSTRANDER,  J.  (concurring).  [Bl  The 
trial  Judge,  in  the  Instruction  concerning  as- 
sumption of  risk  by  the  plaintiff,  in  the  last 
clause  quoted  In  the  opinion  of  the  Chief 
Justice,  used  an  illustration — made  an  ex- 
planation— which  maSde  the  whole  instruo' 
tion  erroneous.  There  was  a  risk  that  a 
timber  might,  without  negligent  conduct  of 
the  men  in  the  car,  escape  their  control.  It 
seems  to  me  this  cannot  be  doubted.  But 
what  happened  there  was  not  a  usual  or 
OPdlnary  Incident.  Fortunately,  most  of  the 
risks  assumed  by  workmen  do  not  culminate 
In  Injury.  And  when  the'  court  said,  "If 
what  happened  there  that  day  about  the 
timbers  coming  out  was  usual  and  an  ordi- 
nary Incident,  plaintiff  assumed  them,  or  if 
it  Is  such  an  Incident  as  plaintiff  knew  would 
happen,  •  •  •  ••  everything  before  that 
Btated  upon  the  subject  was  Improperly  quali- 
fied,  to   defendant's  prejudice.     A    correct, 


charge  would  have  been  that  plaintiff  aaaom- 
ed  the  risk  that,  without  negligence  on  th^ 
part,  the  timbers  might  escape  from  the  oon- 
trol  of  the  men  la  the  car.  The  complaint 
made  by  appellant,  however.  Is,  not  that  the 
charge  is  faulty  in  the  respect  pointed  out. 
but  that  the  court  should  have -charged  the 
Jury,  generally,  that  plaintiff  assumed  the 
risk,  a  position  emphasized  by  the  form  of 
appellant's  request  to  charge  upon  this  sub- 
ject. 

I  concur  In  holding  that  whether  plaintiff 
assumed  the  risk  was  a  question  for  the  Jury, 
and  that  the  Judgment  should  be  affirmed. 

STONE,  BIRD,  and  STEERE,  JJ.,  concur 
with  OSTRANDER,  J. 


SOHEJNK  V.  CITY  OP  ANN  ARBOR. 

(No.  135.) 

(Supreme  Court  of  Mldiigan.     May  31,  1917.) 

1.  Watebs  and  Wateb  Coubsks  €=»101— Peb- 
ooLATiNo  Watebs— Right  of  Landowiteb. 

The  right  of  a  landowaer  to  take  therefrom 
pereolating  water  is  qualified  by  the  rule  of  rea- 
sonable user,  that  he  may  not  divert  it  to  use 
ebewbere  to  the  Injury  d  other  landowners  in 
their  right  of  reasonable  use  of  pereoUting  wa- 
ters in  their  lands. 

[Ed.  Note.— For  other  cates,  see  Waters  and 
Water  Courses,  Cent  Dig.  If  110,  111.] 

2.  Mdnicipai,  Cobpobatioks  i3=9834— Divbb- 
sioN  of  Pebcolatino  Watebs  —  Right  oj" 
Landowneb. 

-  The  right  of  a  landowner  to  use  percolatjng 
waters  is  none  tho  less  qualified  by  the  rule  c3 
reasonable  user,  because  it  is  a  city  and  is  seek- 
ing water  for  its  inhabitants. 

[BUL  Note. — EV>r  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1784.} 

3.  MiTNtoiPAi.  Oobfobavions  93»S34— DmcB- 
810N  of  Pebcolatino  Watebs— Remedt. 

Where  a  city  may  divert  percolation  waters 
from  its  land  for  its  inhabitants  without  violat- 
ing the  rule  of  reasonable  user,  and  in  so  doing 
is  not  harming  plaintiff,  it  will  not  be  enjoined; 
but  plaintiff  will  be  allowed  damages  for  prior 
injury,  with  right  to  apply  to  the  court  in  case 
of  future  injury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1784.] 

Knbn,  C.  J.,  and  Btooke  and  Steere,  JJ.,  dis- 
senting. 

Appeal  from  Circuit  Court,  Washtenaw 
County ;  £.  D.  Klnne,  Judge. 

Action  by  Gustavo  A.  Schenk  against  the 
City  of  Ann  Arbor.  From  the  decree,  both 
parties  appeal.    Modified  and  affirmed. 

Argued  before  STONE,  a  J.,  and  KUHN, 
OSTRANDER,  BIRD,  MOORB,  8TBBRB; 
and  BROOKB,  JJ. 

Frank  B.  DeVIne,  of  Ann  Arbor  (A.  F. 
Freeman,  of  Ann  Arbor,  and  John  P.  Kirk, 
of  Tpsllantl,  of  counsel),  for  appellant  Ar- 
thur Brown,  of  Ann  Arbor,  for  appellee. 

OSTRANDER,  J.  The  demand  of  the  in- 
habitants of  the  city  of  Ann  Arbor  for  water 
for  domestic  and  other  purposes  exceeds  3,- 
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000,000  galloos  dally.  The  mnnldpaUty  owns 
and  operates  the  water  plant  supplying  water 
to  the  Inhabitants.  Its  present  nsed  sources 
of  supply  are  wells,  some  springs,  and  the 
Huron  river,  which  flows  through  the  city. 
It  is  dissatisfied  with  the  quantity  and  the 
quality  of  water  thus  available  for  the  use 
of  the  city  and  its  citizens.  The  charter  of 
the  city  In  terms  grants  the  power  to  par- 
diase,  erect,  and  maintain  grounds  and  build- 
ings, within  or  not  exceeding  three  miles  out- 
side of  the  limits  of  the  city,  for  waterworks. 
Act  No.  331,  Local  Acts  of  1889,  as  amended 
by  Act  No.  66S,  Local  Acts  of  1907.  South, 
and  some  three  miles  distant  from  the  city, 
is  a  considerable  tract  of  marsh  land,  under- 
lying which  is  a  large  bed  of  water-bearinj; 
gravel,  within  easy  reach  of  the  surface  of 
the  ground,  and  there  are  also  two  other 
beds  of  gravel  lower  down,  one  80  and  the 
other  140  feet  below  the  surface,  each  of 
them  ccmtaining  water.  Underlying  this 
region,  the  formations  are  so  distributed,  to 
use  the  language  of  a  witness: 

"That  there  is  a  slope  for  the  underground  wa- 
ter from  the  western  part  of  Washtenaw  towards 
Lake  £ric,  end  what  is  true  of  this  region  is 
true  all  the  way  from  Hillsdale  county  norther- 
ly to  the  headwaters  of  the  Uuron  river  up  in 
Oakland  county,  so  that  the  area  that  lies  be- 
tween the  western  part  of  Washtenaw  county 
and  the  Steere  farm  has  a  slope  to  the  southeast, 
a  general  slope  to  the  southeast,  and  a  general 
drainage  to  the  southeast,  and  a  general  un- 
derground flowage  to  the  southeast.  This  is 
the  natural  result  of  the  conditions  prior  to  the 
deposition  of  the  glacial  deposits.  •  •  •  Tfie 
gravel  deposits  are  very  homogeneous.  There  is 
a  great  deal  of  fine  marl,  with  clay  in  it.  Trav- 
ersing this  are  beds  of  gravel  and  sand  that 
we  find  exposed,  and  these  are  found  at  various 
levels.  These  gravel  deposits  arc  in  the  neigh- 
borhood .of  200  feet  thick;  in  Lodi  township 
they  exceed  250  feet;  and  in  the  vicinity  of  the 
Steero  farm  they  exceed  1,350  feet.  Because  of 
the  great  thickness  of  the  gravel  deposits  there 
are  running  through  these  deposits  at  various 
levels  various  channels,  so  that  in  sinking  wells 
it  is  not  a  difficult  matter  in  this  region  to  obtain 
a  considerable  supply  of  water,  so  that  there  are 
hardly  any  farmers  in  this  neighborhood,  I  gath- 
er, who  were  unsuccessful  in  obtaining  water; 
If  not  within  a  few  feet  of  the  surface,  they 
could  by  going  deeper.  •  •  *  The  contribut- 
ing area  would  come  in  through  these  western 
townships  of  the  county — from  Dexter,  lima, 
and  Freedom  townships,  and  part  of  Sylvan  and 
the  townships  to  the  west.  They  would  con- 
tribute to  this  underground  water,  the  natural 
flow  of  this  area  is  this  way,  and  this  is  demon- 
strable from  the  records  of  the  wells  X  have  ob- 
tained through  the  intervening  area." 

Ab  early  as  the  year  1910  attention  was 
directed  to  this  possible  source  of  a  water 
snpply  for  the  city,  and  in  the  year  1912  and 
thereafter  tests  were  made  to  determine  the 
quantity  of  water  procurable.  There  were  a 
ntmiber  of  small  wells  uiX)n  the  marsh  from 
which  water  was  flowing.  Other  wells  were 
driven,  five  8-lnch  wells,  and  later  another 
8-inch  and  a  12-lnch  well,  being  put  do^n  by 
the  dty,  to  an  average  depth  of  about  30 
feet  As  many  as  715,000  gallons  of  water 
flowed  freely  from  the  first  five  8-lnch  wells, 
and  from  senHi  wells  the  dally  flow  was  886,- 


200  gallons,  a  quantity  whlA  was  materially 
increased  by  the  use  of  a  pump.  In  the  year 
1915  the  dty  constructed  upon  the  land  a 
well  16  feet  In  diameter,  from  which  it 
pumped  water  from  May  12th  until  July  6th, 
the  pumping  being  fairly  continuous,  day 
and  night,  although,  for  various  reasons, 
pumping  was  for  short  periods  of  time  in- 
terrupted. The  result  was  from  3,700,000  to 
3,800,000  gallons  of  water  daily.  The  pump- 
ing lowered  the  water  In  the  well  from  a 
point  above  the  level  of  the  ground  to  with- 
in three  feet  of  the  bottom  of  the  well.  At 
some  time,  before  or  after  the  tests  were  be- 
gun, the  city  bought  and  owns  130  acres  of 
the  land,  including  that  upon  which  the  test 
wells  were  constructed.  Upon  this  land  it 
desires  to  erect  a  costly  pumping  station, 
pump  the  water  therefrom,  force  it  to  the 
city,  and  distribute  It  to  the  inhabitants. 

It  is  the  theory  of  the  city,  whldi  its  tes- 
timony, and  especially  its  opinion  evidence, 
tends  to  support,  that  it  can  for  an  indefinite 
period  take  from  the  wells  upon  this  land 
a  quantity  of  water,  approximating  4,000,000 
gallons  dally,  without  lowering*  the  head  of 
the  underground  water,  or  the  water  table, 
more  than  it  was  lowered  during  the  tests  it 
has  conducted.  It  is  its  theory,  also  support- 
ed by  its  opinion  evidence,  that  the  water  in 
the  water-bearing  gravel  rfeached  by  its  wells 
does  not,  by  Its  presence  In  the  eaVth,  by 
seepage  or  percolation,  affect  agriculture  up- 
on or  over  or  near  to  the  particular  tract  of 
land;  that  it  is  from  rains,  and  not  from 
percolation  or  seepage  from  the  subterranean 
body  of  water,  that  agriculture  is  supplied 
with  required  moisture. 

The  plaintiff,  and,  it  appears,  other  land- 
owners, upoh  the  marsh  and  on  higher  land, 
contend,  and  offer  testimony  to  support  the 
contention,  that  as  a  result  of  the  pumping 
operations  wells  In  the  vicinity  have  gone 
dry,  flowing  wells  upon  the  marsh  have 
ceased  to  flow  or  flow  a  diminished  qnantlty 
of  water,  and  that  thk  agricultural  produc- 
tiveness and  value  of  land  for  a  half  mile  in 
every  direction  from  the  large  well  of  the 
city  will  be  unfavorably  affected  by  continued 
pumping  of  water  from  the  city's  property. 
The  testimony  for  the  plaintiff  tends  to 
prove  that,  when  the  city  began  to  pump 
water  from  the  large  well,  the  water  in  plain- 
tlfTs  well,  200  rods  north  and  west  from  the 
city  well,  was  4  feet  deep,  and  lowered  at 
the  rate  of  about  a  foot  a  week  during  the 
first  two  weeks,  and^  thereafter  an  Inch  a 
day  for  a  week,  and  then  one-half  inch  a 
day,  until  there  was  no  water  left  In  the 
welL  When  the  pumping  ceased,  the  water 
returned  at  the  rate  of  one-half  inch  a  day, 
and  at  the  time  of  the  hearing  there  were 
40  inches  of  water  in  the  well.  While  the 
pumping  was  continued,  plaintiff  was  obliged 
to  get  water  from  a  neighbor  tuid  to  draw 
water  In  a  tank  from  the  county  ditch  for  his 
stock.    Upon  another  turm  of  281  acrea,  east 
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and  aerooB  the  road  from  tlie  plaintiff's 
farm,  were 'two  wells,  one  dag  at  the  bonse 
and  one  at  the  barn,  and  two  flowing  wells 
in  the  fields  for  the  uae  of  stock.  The  well  at 
the  house  had  been  dng  more  than  15  years, 
and  had  always  furnished  suffldmit  water  for 
domestic  use.  The  water  In  this  well  was 
lowered  daring  the  pumping,  so  that  no  water 
conld  be  pumped  from  It,  and  after  the  pump- 
ing ceased  the  water  In  the  well  did  not  re- 
turn. The  well  at  the  bam  was  affected  In 
a  similar  way.  Tlie  Sowing  wells  upon  this 
farm  were  about  three-quarters  of  a  mile 
north  and  west  of  the  large  Well  put  down 
hy  the  <dty.  From  one  of  th«n  the  water 
ceased  to  flow  at  all,  and  from  the  other  only 
a  small  quantity  ran  away,  and  at  the  time 
of  the  hearing  the  flow  of  water  had  returned. 
In  one  well  not  at  all  and  in  the  other  only 
In  reduced  quantity.  Upon  another  fcirm 
south  of  plaintiff's  land,  and  west  of  the  land 
owned  by  the  city,  was  a  flowing  well,  a  mile 
from  the  large  well  owned  by  the  dty.  It 
was  a  3-Inch  well,  and  before  the  pumping 
began  had  flowed  a  stream  of  water  two- 
thirds  the  size  of  the  pipe.  Tlie  flow  was  al- 
most entirely  cut  off  while  the  pumping  was 
carried  on,  and  after  It  ceased  about  one- 
half  of  the  original  flow  returned. 

In  various  directions,  and  at  various  dis- 
tances from  the  test  wells,  wells  and  property. 
It  Is  claimed,  were  affected  by  the  pumping 
operations,  and  a  number  of  the  owners  of 
property  began  actions  against  the  city,  seek- 
ing to  restrain  the  further  taking  of  water 
from  the  wells,  charging  various  resulting 
injuiy,  temporary  and  permanent,  to  the 
land,  occasioned  by  the  taking  of  this  large 
quantity  of  water  from  the  earth.  One  of 
these  cases  was  heard  In  the  court  below  on 
demurrer  to  the  bill  of  complaint,  and  from 
the  decree  which  was  entered  an  appeal  was 
taken.  Osbom  v.  City  of  Ann  Arbor,  189 
Mich.  96,  155  N.  W.  1102.  We  declined  to 
determine,  upon  demurrer,  the  questions 
which  were  presented.  In  the  case  at  bar 
the  plaintiff  dug  his  well  deeper,  and  secured 
a  supply  of  water.  The  learned  trial  Judge 
concluded  that  an  Injunction  ought  not  to  be 
continued,  and  that  plaintiff  should  be  sat- 
isfied with  a.  decree  for  such  damages  as  had 
resulted  from  his  apparent  ascertainable  in- 
jury. From  a  decree  granting  such  relief, 
both  parties  have  appealed. 

If  the  court  might  accept  as  final  what  the 
parties  decline  to  so  accept  and  act  upon, 
the  opinions  of  gentlemen  having  special 
extra  knowledge  of  the  subject  that  the  tak- 
ing of  3,000.000  gallons  and  more  of  water 
from  the  city  wells  for  an  indefinite  period 
will  produce  no  other  or  greater  Injury  to 
other  owners  of  land  than  was  produced  by 
the  tests  whidi  were  made,  the  question 
whether  such  use  was  a  reasonable  use  would 
be,  i>erhaps,  presented  for  decision.  It  Is  obvl- 
ooB,  however,  that  no  Judicial  guarantee  can 
^  given  that  esjperience  will  sustain  the.  con- 


tentlontr  of  either  partr  reepectktg  the  ranlt* 
of  continued  pumping  ot  the  water.  Under 
the  drcumstauces,  the  Important  guestion 
which  is  Involved,  namely,  whether  the  court 
will  enjoin  the  dty  from  further  contemplat- 
ed use  of  the  water,  can  be  answered  only 
by  considering  what  are  the  rights  of  the 
parties.  There  are  some  ascertainable  oon- 
trolling  facts,  and  upon  them  and  applicable 
rules  of  law  a  conclusion  must  be  based. 

[1  ]  The  controlling  ascertainable  facts  may 
be  briefly  stated.  The  parties  do  not  occupy 
the  position  of  riparian  owners.  If  there  was 
(I  think  there  Is  not)  occasion  to  aid  the  tes- 
timony by  presumption,  the  presumptljon 
necessarily  employed  wonld  be  that  the 
waters  In  the  particular  gravel  deposit  are 
percolating  waters,  and  not  subterranean 
waters  fiowing  In  a  defined  channel,  or  cott- 
talned  In  an  underground  lake  or  pond.  De- 
fendant city  does  not  propose  to  use  only 
the  volume  of  water  flovring  naturally  from 
Its  wells;  It  has  augmented,  and  proposes 
to  augment,  that  flow  by  artifidal  means, 
by  pumps,  by  which  means  It  will  draw  to 
its  lands  waters  out  of  the  surrounding 
lands,  lowering  over  a  considerable  area  the 
head  of  water  naturally  carried  In  the  gravel. 
Existing  flowing  wells,  the  waters  from  which 
are  used  for  the  Irrigation  of  crops  suitable  to 
be  grown  In  the  marsh,  will  cease  to  flow, 
and  agriculture- be  thus,  to  some  extent,  di- 
rectly affected.  It  proposes  to  use  none,  or 
at  most  only  an  Inconsiderable,  part  of  the 
water  upon,  or  for  the  benefit  of,  the  land 
from  which  It  takes  it,  or  for  Ita  own  bene- 
fit as  landowner;  on  the  contrary,  Its  pur- 
pose is  to  pipe  the  water  away  from  the  land, 
to  sell  some  of  it,  to  use  some  of  it  for  ma-; 
nicipal  purposes,  not  to  return  any  of  it  to 
the  land.  It  cannot  be  now  ascertained 
whether  In  time  agriculture — surface  condi- 
tions of  land  In  the  vicinity  of  the  well  or 
weUfl — will  be  affected  injuriously  by  the 
continued  drawing  off  of  the  underground 
water. 

Under  such  drcumstauces,  the  right  of  the 
landowner,  to  the  Ir<ury  or  detriment  of 
other  landowners,  to  take  from  his  own  land 
such  percolating  waters  as  he  may  thus  be 
able  to  collect,  la  not  an  unqualified,  but  is  a 
qualified,  right.  The  letter  of  the  law,  as  it 
has  been  expounded  in  many  cases  in  England 
and  America,  affirms  the  right  of  the  owner 
of  land  to  sink  wells  thereon,  and  use  the  wa- 
ter therefrom,  supplied  by  percolation.  In 
any  way  he  chooses  to  use  It,  to  allow  It  to 
flow  away,  even  though  he  thereby  diminishes 
the  water  In  his  neighbor's  wefls  or  dries 
them  entirely,  and  even  though  in  so  doing 
he  Is  aduated  by  malice.  Such  a  right  has 
been  held  a  property  right,  which  cannot  be 
taken  away  or  impaired  by  legislation,  unless 
by  the  ex^clse  of  the  right  of  eminent  do- 
main or  the  police  power.  Huber  v.  Merkel, 
117  Wis.  355,  94  N.  W.  354,  62  L.  R.  A.  589, 
98:  Am.  St  B^..  933. .  See  Acton  r.  Blundelf, 
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12  lf.:&  W.  324;  Chfts^nore  v.  Blchards,  7 
H.  L.  Cas.  349;  Houston  &  Texas  Cent  R. 
Co.  V.  East,  98  Tex.  146,  81  S.  W.  279,  66  L. 
El.  A.  T38,  107  Am.  St.  Rep.  620,  4  Ann.  Cas. 
B27 ;  Fraaier  t.  Brown,  12  Oblo  St  294.  In 
Pixley  V.  Clark,  85  N.  Y.  520,  91  Am.  Dec.  72, 
the  common-law  doctrine  was  accepted  In 
this  language: 

"An  owner  of  the  soil  may  divert  percolating 
water,  consume  or  cut  it  off,  with  iwpnnity.  It 
is  the  same  as  land,  and  cannot  be  distinguished 
in  law  from  land.  So  the  owner  of  the  land  is 
the  absolute  owner  of  the  soil  and  of  percolating 
water,  which  is  a  part  of,  and  not  different  from, 
the  soil.  No  action  lies  ajpainst  the  owner  for 
interfering  with  or  destroying  percolating  or  cir- 
culating water  under  the  earth's  surface." 

While  this  Is  the  rule  applied,  and  to  be 
applied.  In  respect  to  most  of  the  ordinary 
■uses  of  land,  and  the  ordinary  operations 
carried  upon  and  In  land,  there  Is  other  doc- 
trine, apparently,  but  not  strictly,  a  modifi- 
cation of  the  early  couuuon-law  doctrine  re- 
ferred to,  which  Is  sometimes  called  the  doc- 
trine of  reasonable  user,  and  which  was  in- 
troduced by  equity  to  the  law.  The  distinc- 
tion between  the  rules  and  the  reasoning  up- 
on which  each  Is  based  is  stated,  very  much 
to  my  own  satisfaction,  by  Chancellor  Pitney 
in  Meeker  v.  East  Orange,  77  N.  J.  Law,  6.23, 
74  AU.  379,  25  L.  R.  A.  (N.  S.)  465,  134  Am. 
St  Rep.  798,  In  an  opinion  approved  by  each 
of  the  members  of  the  Court  of  Errors,  from 
which  opinion  I  take  the  following: 

"The  English  rule  seems  to  he  rested  at  bot- 
tom upon  the  maxim,  'Cnjus  est  solum,  ejus  est 
usque  ad  coelum  et  ad  inferos.'  Thus,  in  Acton 
V.  Blundell,  12  Mees.  &  W.  354,  Chief  Justice 
Tindal  said  that  the  case  fell  within  'that  prin- 
ciple which  gives  to  the  owner  of  the  soU  all  that 
lies  beneath  his  surface;  that  the  land  immedi- 
ately below  is  his  property,  whether  it  is  solid 
rode,  or  porous  ground,  or  venous  earth,  or 
part  soil,  part  water;  that  the  person  who  owns 
the  surface  may  dig  therein,  and  apply  all  that 
is  there  found  to  ms  own  purposes  at  his  free 
will  and  pleasure.'  Hero  the  impracticability 
of  applying  the  rule  of  absolute  ownership  to 
the  fluid,  water,  which  by  reason  of  its  nature 
is  incapable  of  being  subjected  to  such  owner- 
ship, is  apparently  overlooked.  If  the  owner  of 
Whiteacre  is  the  absolute  proprietor  of  all  the 
percolating  water  found  beneath  the  soil,  the 
owner  of  the  neighboring  Blackacre  must,  by 
the  same  rule,  have  the  like  proprietorship  in 
his  own  percolating  water.  How,  then,  can  it 
be  consistent  with  the  declared  principle  to  al- 
low the  owner  of  Whiteacre  to  withdraw,  by 
pumpiiig  or  otherwise,  not  only  all  the  percolat- 
ing water  that  is  normally  subjacent  to  his  own 
soil,  but  also,  and  at  the  same  time,  the  whole  or 
a  part  of  that  which  is  normally  subjacent  to 
Blackacre?  Where  percolating  water  exists  in  a 
state  of  nature  generally  throughout  a  tract  of 
land,  whose  parcels  are  held  in  several  owner- 
ship by  different  proprietors,  it  is,  in  the  nature 
of  things,  impossible  to  accord  to  each  of  these 
proprietors  the  absolute  right  to  withdraw  ad 
libitum  all  percolating  water  which  may  be 
reached  by  a  well  or  pump  upon  any  one  of  the 
several  lots,  for  such  withdrawal  by  one  owner 
necessarily  interferes  to  some  extent  with  the 
enjoyment  of  the  like  privilege  and  opportunity 
by  the  other  owners.  Again,  the  denial  of  the 
applicability  to  underground  waters  of  the  gen- 
eral principles  of  law  that  obtain  with  respect 
to  waters  upon  the  surface  of  the  earth  is  In 
part  placed  upon  the  mere  difficulty  of  proving 


the  facts  respecting  watir  that  is  concealed  fr<om 
view.  Bat  ezpttrience  has  demonstrated  in  a 
multitude  of  cases  that  this  difficulty  is  often 
readily  solved.  When  it  is  solved  in  a  given 
case,  by  the  production  of  satisfactory  proof, 
this  reason  for  the  rule  at  once  vanishes.  •  *  * 
Upon  the  whole  we  are  convinced,  not  only  that 
the  authority  of  the  E>Dglish  cases  is  greatly 
weakened  by  the  trend  of  modem  decisions  in 
this  country,  but  that  the  reasoning  upon  which 
the  doctrine  of  'reasonable  .user'  rests  is  bcttw 
supported  upon  general  principles  of  law  and 
more  in  consonance  with  natural  justice  and 
equity.  We  therefore  adopt  the  latter  doctrinow 
This  does  not  prevent  the  proper  user  by  any 
landowner  of  the  percolating  waters  subjacent 
to  his  soil  in  agriculture,  manufacturing,  irri- 
gation, or  otherwise,  nor  does  it  prevent  any 
reasonable  development  of  his  land  by  mining 
or  the  like,  although  the  underground  water  of 
neighboring  proprietors  may  thus  be  interfered 
witii  or  diverted;  but  it  does  prevent  the  with- 
drawal of  underground  waters  for  distribution 
or  sale  for  uses  not  connected  with  any  bene- 
ficial ownership  or  enjoyment  of  the  land  whence 
they  are  taken,  if  it  results  therefrom  that  the 
owner  of  adjacent  or  neighboring  land  is  intei> 
fered  with  in  his  ri^t  to  the  reasonable  user 
of  subsurface  water  upon  his  land,  or  if  hia 
wells,  springs,  or  streams  are  thereby  materially 
diminished  in  flow,  or  his  land  is  rendered  so 
arid  as  to  be  less  valuable  for  agriculture,  pas- 
turage, or  other  legitimate  uses." 

The  earlier  cases  In  New  York  repeatedly 
approved  the  rule  laid  down  In  Acton  y. 
Blundell  and  Cbasemore  y.  Richards,  but  In 
Smith  y.  City  of  Brooklyn,  32  App.  Dlv.  257, 
52  N.  T,  Supp.  983,  affirmed  In  160  N.  Y.  357, 
54  N.  E.  787,  45  L.  R.  A.  664,  It  was  held  that, 
whatever  may  be  the  rule  with  respect  to  the 
right  of  a  landowner  to  use  the  water  perco- 
lating through  the  earth,  and  thereby  to  af- 
fect the  sources  of  wells  or  wrings  upon  hla 
neighbor's  land,  he  may  not  divert  and  di- 
minish the  natural  flow  of  a  surface  stream 
by  preventing  Its  usual  and  natural  supply, 
thereby  causing,  through  suction  or  other 
methods,  a  subsidence  of  Its  waters.  In  that 
case,  the  action  was  brought  to  recover  dam- 
ages for  the  draining  of  a  stream  and  pond 
upon  plaintiff's  premises.  For  many  years 
the  plaintiff  had,  by  means  of  a  dam,  made  a 
pond,  and  made  use  of  It  In  connection  with 
his  farming  operations,  for  the  collection  and 
sale  of  Ice,  and  for  boat-buIldlng  purposes. 
The  defendant,  at  a  distance  of  some  2,400 
feet  from  the  pond,  had  constructed  an  aque- 
duct for  the  purpose  of  conducting  water  for 
Its  municipal  purposes,  which  it  did  by  wells 
and  pumps  upon  Its  own  land.  Hie  com- 
plaint was  that  the  defendant  drained  the 
plalntHTs  water  course  and  iwnd,  and  evi- 
dence was  offered  tending  to  prove  that  the 
direct  cause  of  the  stream  running  dry  was 
the  draining  of  the  territory  by  defendant's 
construction  of  Its  system  of  conduits,  wells, 
and  pumps,  and  the  use  of  suction.  The  ver- 
dict of  the  Jury  sustained  the  contention  of 
the  plaintiff,  and  a  judgment  upon  the  ver- 
dict was  snstained,  upon  the  ground  that  the 
water  of  a  natural  surface  stream  Is  for  the 
benefit  of  all  the  riparian  owners,  and  that 
to  divert  or  to  diminish  its  flow  In  any  way 
is  an  Interferenoe   with  a  natoral   right. 
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whlcb  gives'  rise  to  an  action  for  the  Injury. 

In  Forbell  v.  City  of  New  York,  164  N.  Y. 
522,  58  N.  E.  644,  51  L.  R.  A.  695,  79  Am.  St 
Bep.  666,  fletermlned  in  November,  1900,  a 
I)erpetaal  Injunction  was  granted  restraining 
the  city  of  New  York  from  operating  Its  en- 
gines, driven  wells,  and  pumping  stations, 
known  as  the  "Spring  Creek  pomping  sta- 
tion,'  in  the  borough  of  Queens,  and  award- 
ed past  damages  to  tlie  plaintiff  in  the  stun 
of  $6,000.  The  plaintiff  was  the  lessee  of 
certain  farm '  lands  situated  near  Spring 
creek,  and  be  used  a  portion  of  tb»  lands  for 
the  purpose  of  growing  c^ery  and  water 
cressesi  The  city  of  Brooklyn  constructed  a 
pumping  station  in  the  place  in  question  in 
1885,  and  In  1894  sunk  additional  wells  and 
made  an  additional  pumping  station.  The 
effect  of  pumping  at  this  station  was  to  lower 
the  underground  water  table  on  this  land, 
and  thus  made  it  unfit  for  the  cultivation  of 
cdery  and  water  cresses,  and  the  crops  fail- 
ed for  several  years  prior  to  the  commence- 
ment of  the  action.  In  affirming  the  Jiidg> 
ment,  the  Court  of  Appeals  said : 

"It  may  be  conceded  that  the  letter  of  the  law, 
as  entoonded  in  many  cases  in  this  state,  denies 
liabihty  [citing  numerous  cases).  The  earlier 
cases  lollbwed  the  law  as  stated  in  Acton  v. 
BInndell,  12  Mees.  &  W.  324,  and  Grcenleaf  v. 
Francis,  18  Fick.  117.  So  far  as  the  eactraction 
or  diversion  of  underaroand  water  upon  the  land 
<^  one  proprietor  affects  no  surface  stream  or 
pond  upon  the  neighboring  land,  but  simply  the 
underground  water  therein,  the  rule  is  still  ad- 
hered ta" 

But,  in  argoment,  after  stating  tlie  reason 
for  the  English  role,  the  court  uted  the  fol- 
lowing language: 

"In  the  citses  in  which  the  lawfnlness  of  inter- 
ference with  percolating  waters  has  been  upheld, 
eitlier  the  reasonableness  of  the  acts  resulting 
In  the  interference,  or  the  iinre.isonableness  of 
imposing  an  nnnecessary  restriction  upon  the 
owner's  dominion  ot  his  own  land,  has  been  rec- 
ognised." 

In  Hattaom  v.  Natural  Oarbooic  Qas  Co., 
194  N.  Y.  326,  87  N.  B.  604,  2S  L.  B.  A.  (N. 
8.)  436,  128  Am.  St.  Bep.  565,  16  Ann.  Oas. 
9S9,  the  object  of  the  suit  was  to  restrain  the 
appellant,  the  gas  company,-  from  using 
punips  and  other  apparatus  for  the  purpose 
of  accelerating  and  increasing  the  flow  of 
subterranean  percolating  water  and  gas 
tbrongh  deep  wells  which  it  had  snnk  upon 
its  premises  in  tbe  town  of  Saratoga  Springs ; 
the  plaintiffs  contending  that  in  their  com- 
plaint they  set  forth  a  canae  of  action  both 
at  common  law  and  under  the  provisions  of 
the  statute  of  New  York  for  ttie  protection  of 
tbe  natural  mineral  springs  of  tiie  state  and 
to  prevent  waste  and  inq>airment  of  its  nat- 
ural minerals  waters.  It  was  beard  and  de- 
termined upon  demurrer  to  tbe  complaint 
From  the  prevailing  opinion  delivered  by 
Hiscock,  J.,  I  take  the  following : 

"I  shall  endeavor  first  to  apply  to  the  pleading 
thos  attacked  the  test  of  commoo-law  prrndples, 
and  the  question  whether  measured  by  them  it 
does  set  forth  a  cause  of  action  may  be  stated 
in  a  more  concrete  form  applicable  to  the  specific 
facts  involsed  in  this  action.    Thus  <  stated,  it 
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will  be  whether  a  landowner  has  the  right  by 
the  use  of  pumps  and  other  apparatus  greatly 
to  accelerate  and  increase  tho  nataral  Sow  o£ 
subterranean  percolating  mineral  waters  and 
gas  through  deep  wells  bored  into  a  widely  ex- 
tended common  supply  of  such  substances,  not 
for  any  pupposo  connected  with  the  enjoyment 
of  his  lands,  but  for  the  purpose  of  procuring 
from  the  waters  a  supply  of  gas  to  be  marketed 
throughout  the  country,  and  with  the  result  of 
wasting  great  quantities  of  mineral  waters,  and 
of  destroying  or  impairing  the  natural  flow  of 
such  waters  and  gas  in  and  through  the  springs 
of  other  landowners  throughout  a  largo  area, 
and  of  destroying  or  impairing  the  valuable 
character  of  such  waters  for  the  purposes  for 
which  they  have  been  habitually  used.  The 
earlier  decisions  in  this  and  other  states  laid 
down  tho  general  rule  that  a  landowner  might 
not  be  enjoined  from  doing  an  act  on  his  own 
premises  which  resulted  m  diverting  or  even 
wholly  destroying  the  flow  of  percolating  waters 
from  or  upon  his  neighbor's  land.  Ellis  v.  Dun- 
can, 21  Barb.  [N.  Y.]  230:  Pixley  v.  Clark,  35 
N.  Y.  520  [91  Am.  Dec.  721;  Trustees  of  Vil- 
lage of  Delhi  V.  Youmans,  45  I«f.  Y.  362  [6  Am. 
Rep.  100] ;  Bloodgood  v.  Ayres,  108  N.  Y.  400 
[15  N.  E.  433,  2  Am.  St.  Hep.  443];  Haldeman 
V.  Brockhart,  45  Pa.  514  [84  Am.  Dea  511]; 
Greenleaf  v.  Francis,  18  Pick.  [Mass.]  117; 
Frazier  v.  Brown,  12  Ohio  St.  294.  In  thus 
holding  they  but  followed  the  rule  laid  down  in 
the  leading  case  of  Acton  v.  Blundell,  12  M.  ft 
W.  324,  354,  wherein  was  approved  the  prin- 
ciple 'which  gives  to  the  owner  of  the  soil  all 
that  liee  beneath  his  surface;  •  •  •  that 
the  person  who  owns  the  surface  may  dig  there- 
in, and  apply  all  that  is  there  found  to  lus  own 
purposes  at  his  free  will  and  pleasure;  and  that 
if,  m  the  exercise  of  sudi  right  he  intercepts 
or  drains  off  tbe  wator  collected  from  unde^ 
ground  springs  in  his  neighbor's  well,  this  in- 
convenience to  his  neigiibor  falls  within  the  de- 
scription of  damnum  absque  injuria,  which  can- 
not become,  the  ground  of  an  action.'  It  will 
hardly  be  profitable  to  consider  all  of  the  differ^ 
ent  reasons  wbichi  led  tbe  courts  to  adopt  these 
principles,  but  it  is  important  to  bear  in  mind 
that  they  were  invariably  applying  them  to  oases 
in  each  of  which  the  party  oomidained  of  liad 
interfered  with  the  enjoyment  by  another  of 
percolating  waters  by  some  act  which  was  di- 
rectly and  naturally  connected  with  th.e  improve- 
ment or  enjoyment  of  his  own  land.  Thus,  in 
the  Acton  Case,  the  act  which  resulted  in  the 
interference  complained  of  consisted  in  mining 
operations  on  a  man's  own  land.  In  the  case 
of  Ellis  V.  Duncan,  the  person  intercepting  the 
flow  of  percolating  waters  on  his  neighbor's 
land  had  done  so  by  digging  a  trench  or  ditch 
and  opening  a  quarry  on  his  premises.  No  ques- 
tion was  presented  in  these  cases  of  a  landowner 
depleting  or  exhausting  a.  common  supply  of 
underground  waters  by  artificial  methods  for 
purposes  not  in  any  way  connected  with  the 
enjoyment  or  use  of  his  own  lauds.  But  with 
the  increased  demands  upon  natural  resources, 
such  as  water,  this  question  did  begin  to  arise. 
It  seems  to  have  been  first  suggested  in  England 
in  the  case  of  Chasemoro  v.  liicbards,  7  H.  L. 
Gas.  349.  There  the  question  arose  whether  the 
flow  of  percolating  waters  on  another's  lawl 
might  be  diverted  or  destroyed  by  pumping  foi 
purposes  of  supplying  a  municipality  with  wa- 
tor, and  while  it  was  finally  held  that  this  might 
be  done,  it  was  only  after  the  right  had  been 
seriously  questioned.  In  this  state  it  was 
first  discussed,  though  not  actually  involved,  in 
Smith  V.  City  of  Brooklyn,  i&  App.  Div.  340 
[46  N.  Y.  Supp.  141],  and  it  was  there  stated 
by  Judge  Hatch  that  the  right  in  this  state 
had  never  'been  upheld  in  the  owner  of  laud  to 
destroy  a  stream,  a  spring,  or  well  upon  his 
neighbor's  land,  by  cutting  off  the  source  of  its 
suijply,  except  it  was  done  in  the  exercise  of  a 
legal  right  to  impeove  the  land,  or  make  some 
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use  of  the  same  in  connection  with  the  enjoy- 
ment of  the  land  itself,  for  purposes  of  domestic 
use,  agriculture,  or  minine,  or  by  structures  for 
business  carried  on  upon  the  premises.'  Finally, 
in  the  case  of  Forbell  v.  City  of  New  York,  164 
N.  Y.  522,  826  [68  N.  B.  644,  61  L.  R.  A.  095, 
79  Am.  St.  Rep.  666],  the  question  rr^acbed  this 
court,  and  the  necessity  was  recognized,  not 
for  an  alteration  of  the  rules  which  had  boen 
applied  by  earlier  cases  to  the  facts  then  pre- 
sented, but,  rather  for  an  enlargement  and  ex- 
tension of  such  rules,  so  that  they  would  be  ap- 
plicable to  new  conditions.  That  case  for  toe 
first  time  in  this  state  at  least  laid  down  the 
rule  of  the  reasonable  use  of  percolating  waters 
which  I  think  is  api^icable  to  and  controlling 
of  the  facts  in  this  case  There  the  city  of  New 
York  tapped  waters  percolating  under  some 
lands  puroiased  by  it,  and  which  were  part  of  a 
connected  system  or  supply  extending  over  a 
large  area,  and  then  by  powerful  apparatus  so 
forced  the  flow  of  this  water  as  to  exhaust  the 
snpply  which  had  formerly  supplied  plaintiff's 
land,  and  this  was  done  for  the  purpose  of  fur- 
nishing a  supply  of  water  for  the  defendant. 
The  court,  reviewing  many  earlier  cases  passing 
upon  the  right  of  a  landowner  to  enjoy  the  sub- 
Burfaco  waters  under  his  premises,  said:  'In  the 
cases  in  which  the  lawfulness  of  interference 
with  percolating  waters  has  been  upheld,  either 
the  reasonableness  of  the  acts  resulting  in  the 
interference,  or  the  unreasonableness  of  impos- 
ing an  unnecessary  restriction  upon  the  owner's 
dominion  of  his  own  land,  has  been  recognized. 
In  the  absence  of  contract  or  enactment,  what- 
ever it  is  reasonable  for  the  owner  to  do  with 
his  subsurface  water,  regard  being  had  to  the 
definite  rights  of  others,  ho  may  do.  He  may 
make  the  most  of  it  that  he  reasonably  can.  It 
is  not  unreasonable,  so  far  as  it  is  now  appar- 
ent to  OS,  that  he  should  dig  wells  and  take 
there^om  all  the  water  that  he  needs  in  order 
to  the  fullest  enjoyment  and  usefulness  of  his 
land  as  land,  either  for  purposes  of  pleasure, 
abode,  productiveness  of  soil,  trade,  manufac- 
ture, or  for  whatever  else  the  land  as  land  may 
serve.  He  may  consume  it,  but  must  not  dis- 
charge it  to  the  injury  of  others.  But  to  fit  it 
up  with  wells  and  pumps  of  such  pervasive  and 
potential  reach  that  from  their  base  the  defend- 
ant can  tap  the  water  stored  in  the  plaintifTs 
land,  and  in  all  the  region  thereabout^  and  lead 
it  to  his  own  land,  and  by  merchandising  it  pre- 
vent its  return,  is,  however  reasonable  it  may 
appear  to  the  defendant  and  its  customers,  un- 
reasonable 88  to  the  plaintiff  and  the  others 
whose  lands  are  thus  clandestinely  sapped,  and 
their  value  impaired.*  The  principles  thus 
adopted  in  the  Forbell  Case  have  been  fairly  up- 
held in  the  courts  of  other  states.  Gagnon  v. 
French  Lick  Springs  Hotel  Co.,  163  Ind.  687 
(72  N.  E.  849,  68  L.  R.  A.  175];  Richmond 
Nat.  Gas  Co.  v.  Enterprise  Nat.  Gas  Co.,  31  Ind 


App.  222  [66  N.  B.  7821;  Willis  v.  City  of  Per- 
ry, 92  Iowa,  297  [60  N.  W.  727,  26  L  R.  A. 
124]:    Katz  V.  Walkinshaw,  141  Cnl.  116  [70 


Pac.  663,  74  Pac.  766.  64  U  R.  A.  2:!6,  99  Am. 
St  Rep.  35.]  Tho  situation  deecrilied  by  the 
complaint  in  this  action  is  relatively  of  the  same 
general  character  as  that  with  which  the  court 
dealt  in  the  case  dtcd.  One  proprietor  by  arti- 
ficial and  unusual  methods  has  so  increased  thfi 
flow  of  percolating  waters  and  gas  upon  its 
lands  that  it  is  obtaining  a  greatly  increasnd 
proportion  of  a  common  supply  at  the  expense 
of  Its  neighbors,  and  it  is  doing  this  in  order 
to  supply  a  public  market  for  a  portion  of  these 
produ)^  while  the  others  are  wasted.  l%e  only 
important  tMtnro  distingiii.shing  the  cases  is 
the  element  of  waste  present  in  this  one  and  ab- 
sent in  the  earlier  one.  If  these  facts,  resting 
DOW  merely  on  the  allegations  of  a  pleading, 
shall  be  established  by  evidence,  the  trial  court 
will  in  my  opinion  be  fully  authorized  to  draw 
tbe  conclusion  that  they  disclose  a  case  of  un- 
reaaonable  and  improper  conduct  by  tlu  appel- 


lant in  the  premises,  and  make  oat  in  favor  of 
respondents  a  sufficient  cause  for  appeal  to 
ana  relief  by  a  court  of  equity." 

See  People  v.  New  York  Carbcmlc  Add  Oas 
Co.,  196  N.  Y.  421,  90  N.  E>.  441. 

In  Katz  T.  Walkinshaw,  141  CaL  116,  70 
Pac  668,  74  Pac  766,  64  L.  B.  A.  236,  99  Am. 
St  Rep.  35,  the  maxim,  "Sic  atere  tuo  nt 
allenum  non  ifedas,"  Is  held  applicable  as  be- 
tween adjoining  users  of  percolating  waters 
whenever  Justice  requires  its  ai^Ucatlon; 
a  headnote  which  fairly  states  tbe  conclo- 
Bion  arrived  at  by  the  oonrt  being: 

"Bach  owner  of  soil  lying  in  .a  belt  which  be- 
comes saturated  with  percolating  water  is  en- 
titled to  a  reasonable  use  tliereof  on  his  own 
land,  notwithstanding  such  reasonable  use  may 
interfere  with  water  percolation  in  his  neigli- 
bors'  soil;  but  he  has  no  right  to  injure  his 
neighbors  by  an  unreasonable  diversion  of  the 
wato-  percolating  in  the  belt  for  the  purpose  of 
sale  or  carriage  to  distant  lands." 

One  reason  given  by  tbe  coort.  It  is  true, 
for  tbe  ruling,  is  that  the  common-law  rule 
that  percolating  .water  belongs  unquaUfledly 
to  the  owner  of  the  soil,  and  that  he  has  tbe 
absolute  right  to  extract  and  sell  It,  is  not 
applicable  to  tbe  condltionB  existing  in  a 
state  .where  attiflclal  Irrigation  is  essential  to 
agriculture,  and  artesian  wells  In  percolating 
belts  are  necessarily  used  for  tbat  purposa 
Upon  tbe  general  subject,  see  30  Am.  A  Eng. 
Ency.  of  I.aw,  308  et  seq.  See,  also,  Hart  v. 
Jamaica  P.  A.  Corp.,  133  Masa  488;  Bas- 
sett  T.  Salisbury  Mfg.  Co.,  43  N.  H.  569,  82 
Am.  Dec.  170 ;  Swett  ▼.  Cutta,  60  N.  H.  439, 9 
Am.  Rep.  276. 

[2]  I  have  said  that,  In  view  of  tbe  circum- 
stances, the  right  of  defendant  to  make  use 
of  the  water  is  a  qualified  right.  It  is  quali- 
fied by  this  rule  of  reasonable  user,  a  rule 
quite  In  harmony  wlltb  the  provisions  of  Act 
No.  190,  Public  Acte  of  1880,  and  Act  No. 
107,  Public  Acts  of  1905.  There  is  no  appar- 
ent r«ison  for  saying  tbat,  because  defoid- 
ant  Is  a  municipal  corporation,  seeking  water 
for  tbe  inhabitants  of  tbe  dty,  it  may  there- 
fore do  what  a  private  .owner  of  the  land 
may  not  do.  ■  Tbe  city  is  a  private  owner  of 
this  land,  and  the  furaidilng  of  water  to  its 
Inhabitants  is  Its  private  business.  It  is  im- 
perative that  tbe  people  of  tbe  dty  bave 
water ;  it  is  not  imperative  that  tbey  secure 
It  at  the  expense  of  those  owning  lands  ad- 
joining lauds  owned'  by  tbe  dty. 

13]  It  does  not  follow  that  tbe  dty  may  not 
reasonably  make  use,  for  the  purpose  in- 
tended, of  a  large  volume  of  water  from  this 
land.  I  have  stated  the  rule  by  which  tbe 
rights  of  the  city  and  other  landowners  must 
be  determined.  Manifestly  the  dty  must 
take  the  chances  of  experience.  The  decree 
will  not  be  reversed,  and  an  injunction  grant- 
ed to  plaintiff,  although  it  should  be  so  modi- 
fled  as  to  permit  jrialntlff  hereafter  to  amply 
to  tbe  court,  upon  the  footing  of  the  decree 
and  upon  new  matter,  for  equitable  relief. 
The  court  cannot  know  what  action  tb«  de- 
fendant dty  will  take  ia  tbe  premlaea.   It  is 


Digitized  by 


Google 


iar«L> 


CASE  ▼.  CITT  OF  aAG-TSlAW 


115 


sot  now  banning  the  p&intlff,  and  tbe  decree' 
secures  to  him  compensation  for  such  actual 
Injury  as  he  Is  shown  to  have  sufTered, 

Hie  decree  modified  as  indicated,  will  b^ 
affirmed,  and  no  costs  of  this  a^eal  will  be 
awarded  to  either  party, 

STONE,  BIRD,  and  MOOKB,  JJ„  concur- 
red with  OSTBANDEK,  J. 

BROOKE,  J.  {dissenting).  I  am  unable  to 
agree  with  the  oonclnsion  reached  by  my 
Brother  OSTRANDBR  In  this  case.  The  final 
paragraph  of  his  opinion  leaves  the  door  open 
to  the  defendant,  tbe  city  of  Ann  Arbor,  to 
proceed  with  the  erection  upon  its  property 
of  an  expensive  pumping  plant,  use  of  which 
may  thereafter  at  any  time  be  enjoined  by 
tlie  court  upon  a  tdiowlng  that  continuing 
damage  results  to  plaintiff  through  such  use. 
I  think  that  the  defendant  should  either  he 
permanently  enjoined  from  proceeding  with 
the  oontemplated  enterprise,  at  ttila  time  and 
upon  the  testimony  in  this  record,  or  that 
injunctive  relief  should  b«  denied,  and  the 
decree  of  tbe  court  below  affirmed,  by  the 
terms  of  wldch  plaintiff  was  awarded  dam- 
ages for  such  injury  as  has  already  occurred 
and  his  right  to  recover  for  future  damages 
preserved. 

Inasmuch  as  the  right  of  the  public  to  an 
adequate  supply  of  pure  drinking  water  is 
paramount  to  private  property  rights,  I  am 
of  opinion  that  the  law  in  this  state  should 
be  clearly  enunciated  as  follows:  That  any 
municipality,  requiring  water  for  domestic 
or  municipal  purposes,  may,  imder  the  au- 
thority granted  by  the  Legislature,  procure 
such  water  from  lands  acquired  by  it  for  that 
purpose  and  that  the  resulting  damage,  if 
any,  to  adjacent  landowners,  must  be  borne 
by  such  munldpaltty ;  such  damages  to  be 
ascertained  in'  gross  and  tn  a  single  action 
at  law  by  tbe  injured  landowner.  These 
views  are  not  out  of  harmony  with  those  ex- 
pressed by  the  writer  in  the  case  of  Loranger 
V.  Caty  of  Flint,  1S5  Mich.  454, 152  N.  W.  251, 
whei«  the  municipality  was  taking  its  water 
from  a  navigable  stream  upon  which  It  was 
a  riparian  owner. 

The  decree  of  the  court  below  should  be 
amended,  to  provide  for  the  bringing  of  a 
single  action  at  law  against  defendant  by 
plaintiff  for  the  recovery  of  his  damages  tn 


KUHN,  O.  J.,  and  STEEBE,  J^  concurred 
wttta  BKOOKB,  J. 


CASE  V.  OITT  OF  SAGINAW  et  aL 
(No.  68.) 

(Supreme  Court  of  Michigan.     June  1,  1917.) 

Municipal  Coepobations  e=>513(8)— Special 

IMPBOVBMBNIS — SUIT    TO     EMJOIN     InSTALL- 

lUNT  OF  Special  Tax  on  Tax  Rolls. 
In  suit  to  enjoin  the  city  assessor  of  the 
city  of  Saginaw  from  spreading  on  tbe  1916  tax 


roll8,  against  premiewa  dtuabed  in  the  eity,  bid 
a9  to  the  state  for  delinqnent  taxes  for  the  yean- 
1905  to  1910,  deeded  to  the  state  by  the  Auditor 
General  in  1914,  and  conveyed  to  plaintiff  as 
trustee  by  the  commissioner  of  the  state  land 
office  in  1914,  the  1916  installment  of  a  special 
sewer  tax,  the  first  instaUment  of  which  was 
levied  in  1912,  and  the  1916  installment  of  a 
special  sidewalk  tax,  the  first  installment  of 
which  was  levied  in  1914,  held  that  order  dis- 
missing the  btU  of  complaint  was  proper  (af- 
firmed by  divided  court). 

[Ed.  Note. — ^For  other  oases,  see  Municipal 
Corporations.  Cent  Dig.  {{  1193,  1200.] 

Error  to  Circuit  Court,  Saginaw  County, 
in  Chancery;   Wm.  G.  Gage,  Judge. 

Suit  by  Winfred  L.  Case  against  the  City 
of  Saginaw,  Its  Council  and  Assessor.  Prom 
an  order  dismissing  the  bill  of  complaint, 
plaintiff  appeals.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDEB,  bird,  MOORE,  STEEBE, 
BROOKE,  and  FELLOWS,  JJ. 

A.  Elwood  Snow,  of  Saginaw,  for  appel- 
lant. Robert  T.  Holland,  of  Saginaw,  for 
appellees. 


KUHN,  C.  J.  This  Is  an  appeal  from  an 
order  dismissing  a  bill  of  uomplalnt  ffled  to 
enjoin  the  city  assessor  of  the  city  of  Sagi- 
naw from  spreading  on  the  Idld  dty  tax 
rolls,  against  certain  premises  sltnated  in 
said  city  of  Saginaw,  the  1916  installment 
of  a  special  sewer  tax,  the  first  instaUment 
of  which  was  levied  in  1912,  and  the  1910 
installment  of  a  special  sidewalk  tax,  the 
first  Installment  of  which  was  levied  in  1914, 

The  premises  in  question  were  bid  oK  to 
tlie  state  of  Michigan  for  delinquent  taxes  . 
for  the  years  1905  to  1910,  inclusive,  and  on 
January  28,  1914,  were  deeded  to  tbe  state 
by  the  auditor  general.  On  August  18,  1914, 
the  commissioner  of  thie  state  land  office  con- 
veyed the  premises  to  the  plaintiff  as  trus- 
tee, and  plaintiff  still  retains  tbe  title.  Dur- 
ing the  year  1911  the  city  of  Saginaw  caused 
a  sewer  to  be  constructed  In  a  street  run- 
ning along  one  side  of  the  property,  and  an 
assessment  was  made  by  the  city  against  tbe 
property  and  became  a  lien  against  it  on 
Mar<^  26,  1912.  The  assessment  was  not 
paid,  and  the  city  divided  it  Into  ten  equal 
parts  and  spread  same  over  a  period  of  ten 
years.  At  the  time  of  the  transfer  of  the 
land  to  tbe  state  two  assessments  only  bad 
been  spread.  During  the  year  1913  tbe  dty 
caused  a  sidewalk  to  be  constructed  on  a 
street  bounding  this  pro[)erty,  and  an  assess- 
ment was  made  against  tbe  property  for 
this  sidewalk  which  became  a  lien  on  No- 
vember 15,  1913.  The  assessment  was  not 
paid,  and  the  city  divided  It  into  five  equal 
parts  and  spread  the  same  over  a  period 
of  five  years. 

At  tbe  time  of  the  transfer  of  the  property 
to  the  state  there  had  been  returned  delin- 
quent state,  county,  and  city  taxes  amount- 
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U«  to  the  SQAi'of  $S93j05;  of  which  $62.14 
were  state  taxes,  $25.50  county  taxes,  and 
$307.71  city  and  local  taxes.  Included  In 
the  last  sum  was  the  item  $54.60,  the  1912  in- 
stallment of  the  special  sewer  tax.  The 
plalntltr  paid  $B00  to  the  state  for  the  prem- 
ises, and  this  sum  was  divided  between  the 
state,  county,  and  city  in  the  ratio  of  the 
above  amounts,  viz.  to  the  state  $78.65,  to 
the  county  $35.32,  to  the  city  $368.03.  In 
arriving  at  the  amount  to  be  paid  to  the  city, 
no  consideration  was  given  to  installments 
for  6i)ecial  taxes  which  were  spread  in  1Q13 
and  1914,  nor  to  those  which  would,  under 
ordinary  conditions,  have  I)een  spread  in 
future  years  to  complete  the  payment  of  the 
Improvements,  making  a  total  of  $704.07. 

The  defendants  threaten  to  levy  the  as- 
sessments for  the  year  1916  against  said 
property,  amounting  to  the  sum  of  $105.13. 
The  plaintiff  contends  that,  inasmuch  as 
these  assessments  became  a  lien  upon  the 
property  before  It  was  sold  to  the  state,  the 
lien  became  canceled  by  the  transfer  to  the 
state,  that  they  are  no  longer  a  lien  upon 
the  property,  and  he  is  not  chargeable  with 
them.  He  relies  upon  sections  127,  130,  and 
131  of  Act  No.  206  of  Pnb.  Acts  1893,  as 
amended  by  Act  No.  107  of  the  Public  Acts 
of  1899,  and  Act  No.  211  of  the  PnbUc  Acts 
of  1905,  to  uphold  his  contention.  The  prin- 
cipal question  involved  is  whether  the  lan- 
guage of  sectlMi  130  of  the  general  tax  law — 
"all  taxes  charged  against  such  lands  in  the 
office  of  the  auditor  general  at  the  tim^  they  are 
deeded  to  the  state  shall  be  canceled,"  and  "the 
supervisor  shall  omit  and  cancel  from  bis  as- 
sessment roll  all  said  lands  so  deeded  to  the 
state,"  and  "said  lands  so  deeded  as  aforesaid 
,  shall  not  be  liable  to  any  assessment  for  any 
'  purpose  until  the  same  are  again  sold  and  deed- 
ed by  the  state," 

— ot)erates  to  cancel  the  lien  of  the  special 
taxes  referred  to  in  the  bill  of  complaint. 
Being  satisfied  that  the  construction  given 
this  statute  by  the  learned  trial  Judge  is 
correct,  and  he  having  given  us  the  benefit 
of  a  written  opinion  supporting  his  conclu- 
sions, we  herewith  set  forth  and  adopt  cer- 
tain parts  thereof  as  follows: 

"It  is  apparent  that,  if  the  contention  of  the 
complainant  is  correct  that  wherever  the  ex- 
pense of  the  laying  of  pavements  of  seweri 
and  of  sidewalks  is  felt  to  be  a  burden  by  the 
owner  of  a  piece  of  property,  especially  if  it 
is  unimproved  real  estate,  in  order  to  throw  the 
burden  of  constructing  these  improvements  upon 
the  city  at  large,  it  is  for  bis  interest  to  let  the 
taxes  accumulate  against  the  property  from  year 
to  year,  until  it  is  finally  sold  to  the  state  and 
then  get  some  one  else  to  buy  it  from  the  au- 
ditor general,  thereby  releasing  it  from  all  the 
expenses  of  making  the  improvements  mentioned. 
It  is  also  apparent  that,  after  making  these  im- 
provements and  paying  for  them  out  of  the  funds 
of  the  taxing  district  at  large,  the  taxing  dis- 
trict must  stand  all  of  the  cost  of  these  improve- 
ments notwithstanding  the  fact  that  the  charter 
provides  that  the  expense  of  such  improvements 
shall  be  charged  upon  the  property  benefited,  so 
the  words,  'All  taxes  charged  against  such  lands 
in  the  office  of  the  auditor  general  at  the  time 
tliey  are  deeded  to  the  state  shall  be  canceled,' 
authorize  the  canceling  of  these  special  assess- 
ments'by  the  aifditor  general.    If  sq,  where  is 


'the'  warrant  for 'so  hiSldingT  Gataitaty  it  is 
not  found  in  the  language  quoted.  These  spe- 
cial assessments  were  not  'charged  against  such 
lands  in  the  office  of  the  auditor  general'  at  the 
time  that  the  land  was  takea  over  by  the  state 
and  beonme  state  tax  land.  The  prwious  see- 
tion,  129,  throws  light  on  the  proper  eon^truc- 
tion  of  this  part  of  section  130,  and  it  reads 
as  foUows:  'The  commissioner  of  the  state  land 
office  shall  inake  a  list  or  entry  in  books  in  his 
office  of  such  lands,  separate  from  other  state 
lands,  showing  the  amount  of  taxes  due  and  the 
years  for  which  such  land*  were  delin<]^uent  for 
taxes.  *  *  • '  This  section  olearlv  uidicatM 
that  these  are  the  taxes  to  be  canceled  as  pro- 
vided for  in  the  next  section.  The  word  'taxes* 
in  section  134  does  not  include  special  assess- 
ments for  local  purposes.  It  was  early  decided 
is  this  state  that  the  exemption  of  houses  of 
public,  worship  from  taxation  applies  only  to 
taxes  imposed  under  the  general  system  of  rnxa- 
tion  adopted  for  the  state,  counties,  townships, 
or  otket  muaicipal  corporations,  and  does  not 
extfflid  to  assessments  for  the  expense  of  paving 
of  streets  imposed  upon  the  Owners  or  occnpnntf 
of  lots.  Le  Fevre  v.  MUyor  of  Detroit,  2  silch. 
587 ;  Mots  v.  Detroit,  18  Mich.  495 ;  City  at 
San  Diego  y.  Linda  Vista  Irrigation  Districtt 
108  CaL  189  [41  Pac.  291]  35  L.  &.  A.  3&  See, 
also,  note  1  of  the  last  volume. 

"The  provision  of  article  10,  g  3,  of  the  state 
Constitution,  which  reads  in  part  as  follows: 
'The  Legislature  shall  ptovids  by  law  a  uniform 
rule  of  taxation,  exeept  on  property  paying 
specific  taxes'— is  uniformly  held  by  the  courts 
not  to  refer  to  special  assessments  for  local 
purposes,  but  to  refer  to  the  general,  taxes  im- 
posed upon  die  public  for  general  govsnusantal 
purposes.  Rolph  v.  B*argo.  7  N.  D.  640  [76  N, 
W.  242],  42  L.  R.  A.  648,  at  page  651 ;  Mayor 
r.  Klein,  89  Ala.  461  [7  South.  3861  8  li.  R. 
A.  369,  and  notes.  It  is  unnecessaxy  to  cite  an- 
tborities  to  the  point  that  where  a- local  act  con- 
flicts with  tba  general  statutes  the  Legislature  is 
presumed  to  have  intended  that  the  local  act 
be  an  exception  to  the  general  statntak  It  is 
equally  weU  established  that,  the  later  statute. 

governs.    The  diarter  is  the  last  expression  of 
le  legislative  purpose.    PattinstHi  v.  Flayer,  158 
Mich.  56  [122  N.  W.  216]. 

"The  law  cited  by  connsd  does  not  provida 
that  all  lands  transferred. to  the  state  under  the 
provisions  of  section  127,  Act  107  of  the  Public 
Acta  of  1899,  shall  be  relieved  of  all  liens  for 
local  improvements.  It  is  true  that  the  charter 
permits  the  city  to  avail  itself  for  the  cojleotum 
of  all  revenues  due  to  it,  of  the  macbinery  pro- 
vided by  the  general  statute  for  the  collection 
of  taxes  due  for  township,  county,  and  state 
taxes.  The  city  might  have  proceeded  to  sett'  the 
property  for  the  collection  of  such  reveniaes,  as 
does  Detroit  and  many  other  municipalities,  by 
separate  proceedings  for  the  collection  of  its  lo- 
cal as.sessments.  It  cannot  be  because  the  city 
availB  itself  of  the  proceedings  provided  by  the 
general  statute  for  the  collection  of  these  reve- 
nues that  it  thereby  is  to  suffer  the  loss  of  oU 
the  money  that  has  been  expended  by  it  for  local 
improvements,  which  have  not,  at  the  time  the 
property  is  taken  over  by  the  state,  been,  as  yet, 
placed  in  the  general  tax  rolL.  AH  special.  e»- 
sessments  for  such  improvements  may  be  re- 
assessed under  the  provisions  of  the  charter. 

"Charter  of  1904,  page  88,  {  26,  reads  as  fol- 
lows: 'Whenever  any  special  assessment  for  the 
imprweitient  of  streets  or  for  sny.  other  nublic 
work  shall  in  the  opinion  of  the  council  be  deem- 
ed invalid  the  common  council  may  vacate  and 
set  aside  the  same;  and  whenever  any  sndi  spe- 
cial assessment  shall  be  so  vacated  or  shall  be 
held  invalid  by  a  judgment  or  decree  of  any 
court  of  competent  jurisdiction  the  common 
council  may  cause  a  new  assessment  to  be  made. 
Such  new  assessment  shall  be  madb  in  the  man- 
ner provided  for  making  original  assessments  of 
llike  nature,  and  whenever  |the  tax,  or  Any  jMlt 
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thereof,  assesaed  npon  any  lot  or  parcel  of  real 
estate  by  the  original  assessment,  has  been  paid, 
and  shall  not  have  been  refunded,  it  shall  be 
the  duty  of  the  assessor  and  controller  to  apply 
such  assessment  upon  said  lot  or  parcel,  and  to 
make  a  minute  tt^reof  on  the  new  assessment 
roll.'  Such  a  proceedinB  has  been  upheld  by  our 
Supreme  Court  in  A.  P.  Cook  Co.  v.  Auditor 
General,  79  Mich.  100  [44  N.  TV.  420],  and  in 
Auditor  General  v.  Gurney,  109  Mich.  472  [67 
N.  W.  525, 1113],  where  it  is  said:  'Even  where 
the  taxes  have  been  set  aside  by  the  court  as 
invalid,  they  may  be  reassessed  against  the  land, 
except  as  to  such  as  are  absolutely  void.' 

"Judge  Cooler  in  his  work  on  Taxation,  voL 
1  (3d  Ed.)  p.  526,  etc.,  says:  The  method  of 
curing  detects  by  reassessment  of  tbe  tax  is 
less  open  to  abuse  than  any  that  has  hitherto 
been  mentioned.  Whether  this  be  done  by  gen- 
eral law,  which  shall  provide  for  all  cases  in 
which  tax  proceedings  prove  bivalid,  and  author- 
ise the  same  tax  to  be  imposed  npon  the  same 
persons  or  property  that  ought  to  be  charged 
therewith,  by  proceedings  begun  de  novo,  or, 
on  the  other  hand,  shall  assume  the  form  of  a 
special  law  providing  for  a  like  reassessment  in 
any  particular  cose,  it  is  scarcely  possible  that 
it  should  caase  serious  injustice  beyond  what 
is  incidait  to  all  tax  legislation.'  Continuing  on 
page  527  Judge  Cooley  holds  that  no  injustice  is 
done  by  such  reassessment  even  in  cases  where 
there  nas  been  a  change  of  owner  since  the  orig- 
inal assessment  was  levied  (citing  May  v.  Hc)- 
dridge,  23  Wis.  98 ;  Mills  v.  County  Treas.,  29 
Wis.  40©.  9  Am.  Rep.  678;  Evans  v.  Sharpe, 
29  Wis.  564 ;  Chase  v.  Whiting,  30  Wis.  544). 
For  a  careful  discussion  of  this  power  of  reas- 
sessment, see  Tallman  v.  Janesville,  17  Wis.  71, 
at  page  76,  etc 

"In  the  Tallman  Case  the  Supreme  Court  by 
Cole,  J.,  says:  'Almost  every  system  of  taxation 
operates  more  or  less  unequally,  and  works  In- 
justice in  individual  cases.  The  objection  here 
taken  would  lie  with  equal  force  against  the 
provision  of  the  Revised  Statutes  which  author- 
uses  the  assessor,  upon  discovering  that  any  land 
liable  to  taxation  in  his  town  was  omitted  in 
the  assessment  roll  in  either  or  both  the  two 
previous  years,  to  assess  the  same  for  those 
years  it  was  omitted,  in  order  that  the  taxes, 
to  the  amount  which  shonld  have  been  paid  in 
the  years  of  such  omission,  may  be  imposed  and 
collected*  (citing  Revised  Statutes  of  Wisconsin). 
'Under  these  provisions  it  is  very  apparent  a 
tax  might  be  levied  and  collected  upon  lands 
which  had,  by  purchase,  become  the  property 
of  other  persons  than  those  who  owned  them 
when  the  tax  should  have  been  paid.' 

"  "Where  a  special  tax  •  •  •  to  pay  for 
tity  improvements  is  invalid  by  reason  of  some 
defect  of  power  in  the  municipal  authorities,  it 
is  competent  for  the  Legislature  to  supply  the 
defect,  and  to  provide  for  a  reassessment'  May 
V.  Hcldridge,  23  WU.  93. 

"If  the  complainant  in  this  case  had  examined 
the  assessment  rolls  in  the  office  of  the  city  as- 
sessor, he  would  hare  discovered  that  these  spe- 
cial assessments  had  never  been  paid  on  that 
property,  and  certainly  in  justice  to  the  city 
should  be  paid. 

"As  I  have  before  stated,  the  statute  under 
which  these  lands  were  acquired  by  the  state  and 
by  the  complainant  nowhere  provided  that  they 
should  be  discharged  of  all  liens  for  special  as- 
sessments for  local  improvements,  and  It  would 
bs  a  manifest  injustice  to  the  city  to  so  con- 
strue this  statute  as  to  deprive  the  city  of  all 
the  moneys  which  it  bad  expended  for  those  im- 
provements. Complainant  cites  the  case  of  Au- 
ditor General  v.  Clifford,  143  Mich.  630  [107 
N.  W.  287],  in  which  it  is  held  that  a  conveyance 
in  due  form  for  taxes  extinguishes  all  prior 
liens,  whether  for  taxes  or  otherwise.  That 
is  no  new  doctrine ;    that  has  always  been  the 


law  of  this  state.  But  the:  question  here  is  on» 
of  statutory  construction.  If  you  adopt  the  one 
contended  for  by  the  complainant,  we  abrogate 
the  provisions  of  the  city  charter;  which  wwa 
devised  for  the  protection  of  the  city  in  the  or- 
derly improvement  of  its  streets.  If  the  other  !• 
adopted,  the  charter  and  the  general  law  ars 
reconciled  and  made  to  stand.  I  am  of  the  opin- 
ion that  the  latter  course  ought  to  be  taken, 
and  the  blU  should  be  dismissed." 

The  order  dlsmisalng  the  bill  of  complaint 
is  affirmed,  ■with  costs  to  the  defendants. 

MOORE  and  BSJOOKE,  JJ,,  concur  with 
KUHN,  C.  J. 

FELLOWS,  J.  (concurring).  1  am  not  pre- 
pared to  agree  with  all  that  was  said  by  the 
learned  circuit  Judge  in  his  opinion  filed  in 
this  case.  I  think  it  sufficient  to  hold,  and 
that  we  should  hold,  that  special  assessments 
which  are  to  fall  due  In  the  future  and  for 
the  payment  of  which  these  lands  were  not 
delinquent  when  bid  off  to  the  state  are  not 
"taxes,  ctiarged  against  sucti  lands  In  the  of- 
fioe  of  the  auditor  general  ah  the  time  they 
are  deeded  to  the  state"  ;  tbat  the  lands  were 
not  liable  for  special  assessments  falling  due 
while  they  were  owned  and  held  by  the  state, 
but  were  liable  for  such  special  assessments 
as  became  due  aft«-  they  became  subject  to 
private  ownershipL  I  agree  with  the  CHIEF 
JUSTICE  that  tbe  caae  should  be  affirmed. 

DSTRANDBR,  J.  (dissenting).  It  is,  I 
think,  Illogical  to  say  that,  when  the  state 
acquires  title  to.  lands  in  tibc  prooeedlngs,  a 
lien  for  a  special  tax,  existing  when  title  is 
so  acquired,  remains,  to  be  enforced  wbeu- 
evter  the  state  secures  a  purchaser  for  the 
land.  After  lands  are  deeded  to  tlie  stat^ 
the  supervisor  is  directed  by  the  law  to  omij; 
them  Crom  his  roU.  While  they  bdong  to  the 
state,  they  are  liable  to  no  assessment,  for 
any  purpose.  If  any  tax  Is  charged  against 
them  in  the  office  of  the  auditor  general,  it 
must  be  canceled.  The  state,  then,  has  all 
the  title  there  is,  and  when  it  sells  and  con- 
veys the  land,  the  purchaser  acquires,  prima 
fade,  a  fee.  The  law  does  not,  in  my  opinion, 
contemplate  a  continuing  lien  for  special  tax- 
es after  the  state  has  acquired  its  title.  . 

The  order  dismissing  the  bill  should  be 
reversed,  with  costs  to  appellant,  and  tfie 
record  r»ianded. 

STONE,  BIRD,  and  STEERB,  JJ.,  concur 
with  OSTKANDER,  J. 


McVICKER  et  al.  v.  KNEELAND  et  aL 
(No.  lie^) 

(Supreme  Court  of  Michigan.    May  31,  1917.) 

Taxation  «=a805(2)  —  Quietino  Title— Pos- 
session TJNDEB  Tax  Deed  fob  oveb  Twen- 
TT  Yeabs. 
In  view'of  Howell's  Ann.  St.  1912, 1 11965, 
allowing  chancery   suit  to  clear  title,   by   one 
claimmg  legal  or  equitable  title  or  claiming  title 
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through  tax  deeds,  wh«tb«r  in  poMession  or  not, 
Bj^inst  a  person  not  in  possession  who  is  set- 
tinir  up  a  title  thereto  in  opposition  to  the  title 
claimed  by  the  complainant,  etc.,  tvhere  plain- 
tiff's ancestor  in  title  acquired  title  to  land 
through  tax  deeds  for  the  taxes  of  1888  and 
1889,  and  he  and  his  grantees  have  been  in'V>8- 
sesaion  and  exercised  acts  of  ownership  over 
the  premises-  and  paid  taxes  each  year  for  more 
than  20  years,  a  mortgage  and  tax  deeds  of  date 
prior  to  1888  were  cut  off,  and  plaintiff  is  enti- 
tled to  a  decree  quieting  his  title  to  the  land 
without  payment  of  the  outlawed  claims. 

[Ed.  Note. — For  other  cases,  se«  Taxation, 
Gent.  Dig.  i  1594.] 

Appeal  from  Circuit  Court,  Gratiot  County, 
In  Chancery;  Kelly  S.  Searl,  Judge. 

Suit  by  George  McViclcer  and  another 
against  Frank  O.  Kneeland  and  others.  From 
a  decree  for  plaintiffs,  defendants  api>eal. 
Affirmed. 

Argued  before  KUHN,  O.  J.,  and  STOKE, 
OSTKANDEB,  BIRD,  MOOBE,  STEBRB, 
BROOKE,  and  FEIJX)WS,  JJ. 

Gbas.  H.  Chase,  of  Lansing  (Edwin  H. 
Lyon,  of  St  JviiUB,  of  counsel),  for  appel- 
lants. O.  O.  Tnttle,  of  Ithaca,  for  appellees. 
Chas.  W.  Glddlngs,  of  St  Louis,  for  Helen  U 
Kneeland. 

MOORE,  J.  The  bill  of  complaint  In  this 
case  was  filed  In  March,  1914,  for  the  pur- 
pose of  removing  a  cloud  upon  title  to  a  piece 
of  real  estate.  From  a  decree  In,  favor  of 
the  complainants  the  case  is  brought  here  by 
appeaL 

It  is  averred  In  tbe  Mil  of  complaint  that 
the  complainants  are  the  owners  in  fee  and 
in  possession  of  certain  lands,  to  which  they 
acquired  title  on  the  12th  day  of  May,  1914, 
by  warranty  deed  from  Frederick  W.  Hooper 
and  his  wife ;  that  Frederick  W.  Hooper  pur- 
chased said  land  on  the  2d  day  of  August 
1893,  from  Bert  Woodward  and  wife,  who 
were  the  ovrners  of  valid  tax  titles  against 
til  em  for  tbe  years  1888  and  1889  and  who 
conveyed  them  to  Mr.  Hooper  by  warranty 
deed,  and  said  Hooper  took  immediate  pos- 
session of  the  lemd,  and  remained  in  the 
open,  continuous,  exclusive,  hostile,  unin- 
terrupted, and  adverse  possession  of  the  same 
for  more  than  20  years;  that  the  land  was 
assessed  to  Mr.  Hooper  each  year  from  1893 
to  1914,  both  inclusive,  and  he  paid  all  taxes 
assessed  against  them  amounting  to  $587.58, 
exclusive  of  interest  thereon. 

Defendants  claim  liens  for  taxes  assessed 
against  said  land,  based  on  mesne  convey- 
ances from  the  purchaser  of  tax  titles  of  said 
land  for  the  years  1865  to  1886,  inclusive, 
except  for  the  year  1875. 

On  the  24th  day  of  February,  1887,  Nel- 
son B.  Jones  and  James  B.  Porter,  claiming 
to  have  an  Interest  in  said  land  by  reason  of 
the  said  tax  sales,  made  a  mortgage  covering 
said  land  and  other  lands,  to  one  Aaron  J. 
Rayner,   guardian,  and  by  assignment  the 


mortgage  was  transferred  to  defendants  Aa- 
ron J.  Rayner,  Augusta  Rayner,  and  Iva  B. 
Bond,  in  whose  names  the  record  title  now 
stands. 
On  the  20th  day  of  Mardi,  1899,  Nelson 

B.  Jones  and  wife  and  Eunice  J.  Porter,  Will 
H.  Porter,  and  Edgar  S.  Porter  executed  and 
delivered  to  Frank  G.  Kneeland  a  deed  of 
said  land,  and  on  the  22d  day  of  November, 
1899,  Nathan  Church  and  wife  and  Clarence 
Church  executed  and  delivered  a  deed  of 
said  land  to  said  Kneeland,  which  deeds  he 
caused  to  be  recorded. 

Defendants  filed  an  answer  In  which  it  Is 
said,  among  other  things : 

"And  while  these  defendants  admit  that  their 
claim  is  one  which  tbey  would  not  be  able  to 
enforce  by  any  suit  for  possession,  tliey  aver 
that  it  is  one  which  is  a  lien  and  a  cloud  on  the 
title  of  said  lands  which  they  have  a  right  to 
retain  in  statu  quo  until  such  time  as  complain- 
ants or  their  successors,  in  possession  do  equity 
by  paying  the  lawful  tax  liens  held  by  these  de- 
fendants with  the  lawful  interest  thereon.  And 
these  defendants  further  aver  that  any  decree 
made  by  this  court  to  quiet  title  and  remove 
clouds  should  be  made  on  the  express  condition 
that  said  complainants  do  equity  by  paying  said 
tax  liens  with  the  said  interest  thereon." 

The  trial  Judge  said  iq>on  tbe  hearing: 
"The  only  question  in   this  case  is  whether 
the  holder  of  an  outlawed  tax  title  has  the  right 
to  insist  that  complainant  may  not  have  a  decree 
quieting  his  title  without  payment  of  the  tax." 

Tbe  contmtlon  of  appellant  Is  stated  by 
counsel  as  follows :   We  quote  from  the  brief : 

"And  upon  the  trial  of  said  case  said  defend- 
ants admitted  that  tbey  were  not  contending 
that  they  had  such  title  that  they  could  come 
into  court  by  suit  in  ejectment  and  acquire  title, 
or  that  they  could  disturb  possession  of  com- 
plainants, but  merely  asserted  that  when  com- 
plainants come  into  court  and  ask  for  a  decree 
quieting  title,  they  ought  to  pay  the  taxes  and 
accrued  interest  thereon,  or,  m  other  words,  'if 
they  have  the  title  cleared  up,  they  must  do 
eqmty.' " 

A  great  many  authorities  are  cited,  bat 
We  do  not  think  they  support  tbe  contention 
of  counsel. 

When  Mr.  Woodward  acquired  his  tax 
deeds  from  the  auditor  general  for  the  taxes 
of  1888  and  1889,  and  he  and  his  grantees 
have  been  In  possession  and  exercised  acts  of 
ownership  over  the  premises  for  tbe  time 
shown  by  this  record,  the  mortgage  and  tax 
deeds  of  prior  date  were  cut  off.  See  section 
11965,  Howell's  C.  L.  (2d  Ed.)  and  the  many 
footnotes;  Cleland  ▼.  Casgrain,  92  Mich.  139, 
52  N.  W.  460 ;  Schneider  v.  City  of  Detroit 
136  Midi.  670,  98  N.  W.  268;  Pence  v.  MU- 
ler,  140  Mich.  205, 103  N.  W.  682;  Flint  Land 
Co.  T.  Fochtman,  140  Mich.  341,  103  N.  W. 
813 ;  Carmell  v.  Parr,  161  Mich.  429,  126  N. 
W.  835.  See,  also,  section  1842,  Howell's 
O.  L.  (2d  Ed.),  and  section  14119,  Howell's 

C.  L,  (2d  Ed.). 

The  decree  of  the  court  below  Is  affirmed, 
with  costs  to  the  complainants. 
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PDOPLB  ▼.  WINNBT.    (No.  KB.) 
(Supreme  Court  of  Michigan.    May  31,  1&17.) 
1-  GRnaNAi.  Law  «=3384— Bvidkncb— Admis- 

8IBIL1TT— REMOTENKSS. 

Where  witnesses  testified  to  the  existence 
of  tradta  in  the  blood  on  the  floor  of  the  room 
-where  the  homicide  occurred  within  two  or  three 
days  after  the  body  was  discovered,  and  while 
the  condition  of  the  premises  remained  substan- 
tially the  same  as  when  the  body  was  found,  it 
was  not  error  to  refuse  to  strike  out  the  testi- 
mony of  another  witness  as  to  the  existence  of 
such  tracks  when  he  examined  the  premises 
nearly  two  months  later ;  the  weight  of  the  evi- 
dence being  for  the  jury. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  |  848.] 

2.  Cbiximai,  Law  «=9404(4)— Evidbroi>-Db- 
monstbative  evidence. 

A  piece  of  paper  with  blood  stains  there- 
on, found  on  the  floor  of  the  room  where  the 
homicide  occurred  a  few  days  after  the  body  was 
discovered,  was  properly  received;  the  weight 
of  the  evidence  being  for  the  jury. 

fEd.    Note.— For   other    cases,   see    Criminal 
Law,  Cent.  Dig.  gg  873,  891,  893,  1457.J 

3.  CBiinNAi.  Law  «=»783(1>— TmaIi^Ikbtbuo- 

TIONS. 

Assignments  of  error  based  on  part  of  the 
charge  relating  to  the  use  that  could  be  made 
of  the  evidence  of  a  burglary  by  defendant,  and 
the  possession  of  revolvers  stolen  by  him  at  the 
time,  and  the  finding  of  a  revolver  in  the  jail  aft- 
er defendant's  arrest,  and  his  testimony  in  that 
connection,  held  without  merit,  as  the  evidence 
bore  upon  the  question  whether  or  not  the  de- 
fendant had  possession  of  the  means  to  commit 
the  crime  of  murder. 

[Ed.    Note. — EV>r   other    cases,    see    Criminal 
Law,  Cent.  Dig.  H  1872-1874,  1876.] 

4.  WiTNESBSa    «=3349— CitOeS-BZAHINATXON— 

DiBCBETioN  or  ConBT. 
On  cross-examination,  the  court  must  be  al- 
lowed considerable  discretion  in  permitting  ques- 
tions eliciting  information  as  to  the  past  life  and 
conduct  of  a  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1135-1188.] 

6.  Cbiuinai.   Law    4s>1169(1)— APFSAir-ItJC- 

VEBSIBIX  EBBOB. 

llie  admission  in  evidence  on  cross-examina- 
tion of  photograph  of  defendant  and  letters  writ- 
ten by  him,  tiiough  not  relevant  was  not  rever- 
sible error. 

[Ed.    Note.— For   other  cases,    see   Criminal 
Law,  Cent.  Dig.  gS  8130,  3187.] 

6.  CsnaNAL  Law  «=s>822(l)— Tbiai^Instbtjo- 
Tions. 

Portions  of  the  charge  relating  to  the  duty 
of  the  jury  in  connection  with  a  view  of  the 
premises  where  the  homicide  was  committed, 
when  taken  in  connection  with  the  whole  charge 
and  with  a  conversatioA  between  court  and  coun- 
sel, Keld  not  erroneous,  although,  some  isolated 
expressions  were  not  correct. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent  Dig.  H  1»90,  1994,  315a] 

7.  Homicide  «=260— Tbiai<— View  of  Pbek- 

xISEB— PCBPOBB— DiSOBETION  OF  COUBT. 

The  matter  of  the  view  of  the  premises 
where  the  alleged  crime  was  committed  is  dis- 
cretionary with  the  court  and  its  purpose  is  to 
enable  the  jurors  to  comprehend  more  clearly  by 
the  aid  of  visible  objects  the  evidence  already 
received,  so  that  it  would  not  be  improijer  to 
permit  a  witness  to  testify  as  to  the  location  of 


objects,  or  as  to  any  other  material  point  lii 
the  presence  of  the  jury  while  taking  the  view. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  555.] 

8.  HoinciDK  «s»260— Tbiai/— Yixw  of  Pbbu- 

ISES. 

Where  a  Jury  had  been  allowed  to  visit  the 
premises  where  the  homicide  occurred,  they  had 
the  right  to  consider  all  that  they  saw  in  the 
room,  having  reference  to  tracks,  imprints,  or 
marks  testified  to  and  mentioned  by  the  witness- 
es in  a  general  way. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  |  C65.] 

9.  Cbiuinai.   Law   «=9864— Tbiai/— Conduot 
OF  JnBT. 

Questions  asked  by  a  juror  as  to  whether  the  ' 
jury  could  use  evidence  they  saw  at  the  scene 
of  the  murder  in  their  deliberation  or  anything 
that  had  not  been  sworn  to,  or  that'  supposiflg 
another  track  had  been  discovered  that  had  not 
been  sworn  to  in  the  evidence  that  would  corre- 
spond with  the  track  which  had  been  sworn  to, 
did  not  indicate  that  the  ^ury  were  considering, 
or  contemplated  considering,  new  evidence,  or 
anything  that  had  not  already  been  testified  to. 
{Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2068.] 

Error  from  Circuit  Court,  Jackson  CX>unty ; 
James  A.  Parkinson,  Judge.   - 

Harold  L.  Wlnney  was  convicted  of  mur- 
der In  tbe  first  degree,  and  be  bitngs  error. 
Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTUANDER,  BIBD,  MOORE,  STEKllE. 
and  BROOKE,  J  J. 

John  F.  Heulgan,  of  Jackson,  for  appel- 
lant Nathan  E.  Bailey,  Pros.  Atty.,  of  Jack- 
son, for  the  People. 

STONE,  J.  The  defendant  was  charged 
with  the  murder  of  Caroline  Sryrock,  a  wo- 
man upwards  of  70  years  of  age,  in  her  house  . 
In  the  township  of  Spring  Arbor,  Jackson 
county,  on  the  26th  day  of  February,  1914, 
by  shooting  with  a  32-caUber  revolver.  It 
was  not  disputed  that  Mrs.  Sryrock  was  mur- 
dered and  under  circumstances  that  made 
the  crime  murder  of  the  first  degree,  but  de- 
fendant denied  all  connection  wltb  the  mur- 
der. Mrs.  Sryrock  lived  alone  in  ber  borne 
and  was  last  seen  alive  on  Thursday,  Febru- 
ary 26,  1914,  between  6  and  6  o'clodc  p.  m. 
It  was  claimed  on  behalf  of  the  people  that 
defendant  did  the  act  with  a  revolver  with 
which  he  had  previously  supplied  himself 
for  that  purpose.  As  tending  to  show  that 
defendant  had  the  means  of  doing  this  act, 
evidence  was  received  tending  to  show  that 
he  committed  a  burglary  in  ttie  hardware 
store  of  Finch,  Rowley  &  Bower  at  the  city 
of  Jackson  on  the  night  before  the  murder; 
and  It  appeared  by  defendant's  testimony,  on 
his  direct  examination,  that  on  the  night 
before  the  murder  was  committed  he  burgla- 
rized said  hardware  store  In  the  city  of 
Jackson  and  there  obtained  two  revolvers  of 
32-caliber  and  a  rifle,  and  some  ammunition, 
and  the  guns  were  produced  at  the  trial,  and 
defendant  testified:,  "I  should  say  the  guns 
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here  as  exhlMts  are  the  same  ones  I  stole." 
It  was  claimed  upon  the  trial  that  defendant, 
and  probably  some  one  co-operating  with 
him,  took  possession  of  a  horse  and  cutter 
standing  on  the  street  In  the  dty  of  Jackson 
on  the  erening  of  Thursday,  February  26, 
1914,  and  made  use  of  this  horse  and  cntter 
as  a  means  of  transporting  himself  to  the 
home  of  Mrs.  Sryrock,  In  the  township  of 
Spring  Arbor,  about  10  miles  from  the  city 
of  Jackson,  early  In  the  evening  of  that  date, 
and  then  and  there  with  the  vsa  of  one  of 
said  revolvers  shot  her  to  death.  Defendant 
at  the  time  was  stopping  temporarily  at  a 
hotel  in  the  city  of  Jackson.  He  was  ac- 
quainted with  Mrs.  Sryrock,  having  recently 
lived  with  his  grandmother,  who  resided  a 
short  distance  from  Mrs.  Sryrock's  home. 
He  testified,  on  his  direct  examination,  that 
6  weeks  or  2  months  before  his  arrest  he 
had  been  at  Mrs.  Sryrock's  home  and  there 
stole  $10  from  her,  and  it  was  the  claim  of 
the  people  on  the  trial  that  the  motive  which 
inspired  this  murder  was  that  of  obtaining 
money.  The  evidence  produced  by  the  people 
was  largely  circumstantial,  together  with 
certain  claimed  admissions  and  statements  in 
the  nature  of  confessions  made  by  the  de- 
fendant The  defense  was  an  alibi  and  a 
complete  denial  by  the  defendant  that  be 
committed  the  crime.  The  defendant  was 
convicted  of  murder  of  the  first  degree,  and 
was  sentenced  for  life,  and  Is  now  under- 
going su(±i  sentence  in  the  state  prison  at 
Jackson.  The  case  has  been  brought  here  by 
the  defendant  upon  writ  of  error,  and,  while 
there  are  many  assignments  of  error,  we 
shall  consider  only  those  which  are  argued 
In  defendant's  brief;  the  case  having  been 
submitted  to  this  court  upon  brlefd. 

It  ought  to  be  here  stated  that  the  homi- 
cide was  not  discovered  until  the  evening  of 
the  27th  day  of  February,  1914.  The  house 
was  then  visited  by  Dr.  Marks,  coroner  of 
the  county,  and  a  deputy  sheriff.  Dr.  Marks 
was  unable  to  state  how  long  Mrs.  Sryrock 
had  been  dead,  but  he  testified  that  she  had 
received  numerous  gunshot  wounds  In  the 
head,  any  one  of  which.  In  his  opinion,  was 
sufficient  to  have  caused  Instant  death.  He 
testified  that  the  body  was  cold,  that  rigor 
mortis  had  either  set  in  and  passed  away, 
or  else  it  had  not  set  in;  that  It  was  im- 
possible for  him  to  say  which;  that  rigor 
mortis  may  last  from  10  or  12  hours  to  24 
hours.  She  was  found  in  the  kitchen  where 
she  had  lived,  and  there  was  a  little  fire  re- 
maining In  the  coal  stove  whleli  was  used 
for  beating  the  room. 

The  defendant  was  arrested  on  the  after- 
noon of  Saturday,  February  28th,  being  the 
last  day  of  February  that  year.  He  is  a 
young  man  who  for  a  number  of  years  had 
been  totally  deaf,  and  had  a  crippled  or  short 
leg,  and  wore  what  is  termed  a  stirrup,  the 
bottom  of  which  was  of  iron,  to  overcome  the 
shortness  of  that  leg. 


The  first  assignment  of  error  is  to  the 
efTect  that  the  court  erred  in  refusing  to 
grant  a  motion  of  defendant's  counsel  to  have 
stricken  from  the  record  the  testimony  of 
the  witness  Holland,  a  deputy  sheriff,  in  re- 
gard to  tracks  in  the  blood  which  he  claimed 
to  have  discovered  on  the  23d  of  April,  be- 
cause the  evldrace  at  that  time  showed  that 
the  tracks  were  not  discovered  by  him  until 
the  2Sd  of  April,  and  it  was  claimed  that  the 
murder  took  place  February  26,  1914,  to 
which  ruling  counsel  for  the  defendant  duly 
excepted.  The  testimony  of  the  witness  Hol- 
land was  to  the  effect  that  he  visited  the 
premises  on  the  evening  of  F^ruary  27, 1914, 
being  Friday  night,  between  8  and  9  o'clodc 
It  is  truie  that  this  officer  did  not  at  that 
time  discover  any  tracks,  or  anything  claim- 
ed to  be  tracks,  in  the  blood  upon  the  floor  In 
the  room  where  the  woman  was  found  killed. 
At  that  time  her  body  was  found  on  the  bed, 
and  her  limbs  were  ott  the  bed  and  her  feet 
down  on  the  floor,  and  the  condition  of  the 
room  was  what  Is  described  as  "In  a  torn  up 
condition."  The  bureau  drawers  had  been 
pulled  out,  and  it  locked  as  though  the  con- 
tents had  been  scattered  about  the  floor. 
This  witness  described  very  fully  the  condi- 
tion of  the  blood  on  the  floor,  and  the  fact 
that  he  pldted  up  two  bullets  in  the  blood. 
They  were  bullets  of  32-callber  size.  The  fol- 
lowing day  he  visited  the  house  again  and 
found  another  bullet  In  the  Mood,  or  close  to 
it,  of  the  same  caliber  as  the  first  two.  This 
witness  described  the  conditions,  stating  that 
It  looked  as  though  the  body  had  been  drag- 
ged on  the  fioor  and  thrown  upon  the  bed, 
and  an  apron  had  been  wound  around  the 
head  of  the  deceased.  Upon  the  trial,  this 
witness  further  testified  as  follows: 

"I  was  cot  there  on  the  23d  of  April,  and  at 
that  time  I  observed  what  looked  to  me  like  a 
track  in  the  dry  blood.  It  appeared  to  me  as 
though  it  was  made  by  an  iron  Btirrap  irom  on 
the  bottom  of  the  shoe  of  a  man  that  was  crip- 
pled in  one.  limb  to  overcome  the  shortness.  Ap- 
peared to  me  there  was  nothing  touched  in  the 
center  of  the  track,  but  there  was  a  rim  right 
around  the  outside  about  half  an  inch  wide.  I 
think  I  went  out  there  again  on  the  27th  with 
Sheriff  Strobel,  Arthur  Havens,  Fidus  Liver- 
more,  and  William  Horsman,  and  yourself,  and 
I  observed  this  track  nt  that  time.  There  was 
another  place  that  looked  as  though  it  might  be 
a  track,  but  it  wasn't  as  plain.  When  I  was 
out  there  with  you  and  the  sheriff  and  Mr.  Liv- 
ermore,  we  had  this  iron  shoe  belonging  to  the 
respondent,  and  it  was  tried  in  there  to  see  if 
it  fitted  that  track  that  was  in  the  blood  we  saw 
there,  and  it  did.  I  don't  know  that  I  ever  had 
any  talk  with  respondent  about  this  matter. 
*  •  •  I  wos  there  when  the  comparison  of 
this  toe  with  that  footprint  out  there  was  made. 
If  you  stand  off  towards  the  southeast  corner 
of  the  room,  perhaps  five,  six,  or  seven  feet,  you 
can  see  that  footprint  very  plainly  in  the  dry 
blood.  Xou  have  to  bend  over  to  look  at  it  in  a 
diagonal  way.  ♦  ♦  •  There  were  a  good  many 
marks  around  on  the  floor  there.  There  was 
what  indicated  a  heel  print  and  that  had  been  af- 
fected by  the  rats.  It  was  less  distinct.  •  •  • 
The  track  is  obliterated  slightly  now  from  what 
it  was  when  I  was. out  there  first  and  saw  it. 
There  baa  beoi— what  I  would  say  the  work  oC 
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rets,  been  gnawing  more  or  less  so  it  isn't  as 
plain  as  it  was  vhen  I  first  saw  it." 

The  teatlnlony  of  the  witness  Holland  came 
in  at  first  without  any  objection.  At  the 
close  of  the  recross-ezamination  of  the  wit- 
ness, defendant's  counsel  moved  to  have 
stricken  from  the  record  the  testimony  of 
this  witness  In  regard  to  these  tracks  In  this 
blood  which  he  claimed  to  have  'discovered 
on  the  23d  of  April,  on  the  ground  that  it 
was  too  remote,  and  that  the  evidence  show- 
ed no  such  tradia  were  discovered  by  him  at 
the  time  of  the  first  visit  The  prosecuting 
attorney  ttien  announced  he  would  produce 
the  testimony  of  4  witnesses  to  show  the 
tracks  were  seen  soon  after  the  body  was 
discovered.  The  court  said  upon  this  an- 
nouncement by  the  prosecuting  attorney: 

"If  at  the  dose  of  the  testimony  yon  call  my 
attention  to  that,  or  in  connection  with  the 
charge,  I  will  try  to  give  proper  instrnctions  in 
r^ard  to  it,  or  possibly  strike  it  out.  I  don't 
know,  bat  at  the  present  time  I  don't  think  I 
ought  to  grant  yonr  motion,  especially  as  the 
prosecutor  says  lie  will  produce  evidence  that 
that  track  referred  to  by  this  witness  Mr.  Hol- 
land was  there  and  noticed  immediately  after 
the  discovery  of  the  crime." 

An  exception  was  taken  to  this  ruling,  bat 
the  matter  was  not  again  called  to  the  at- 
tention of  the  court  during  the  trial. 

As  showing  the  condition  of  the  record 
upon  this  subject  of  the  tracks,  the  witness 
Weldi,  a  deputy  sheriff,  testified  as  follows: 

"I  first  saw  the  imprint  of  the  shoe  in  the 
blood  cA  Sunday,  March  1st.  It  was  an  accident 
I  8aw_  it,  because  you  have  to  stand  back  in  kind 
of  a  diagonal  position  to  see  the  imprint,  but  aft- 
er you  see  it  once  you  can  readily  distingtueb  it 
then.  But  unless  you  was  standing  out  here, 
in  a  glance  you  couldn't — you  wouldn't  pay  any 
attention  to  it,  but  as  you  stand  off  you  can  see 
where  the  shoe  has  pressed  it  into  the  blood,  and 
it  looks  lower  than  any  other  part  of  the  blood. 
The  rest  ^  it  is  up  around  it  right  in  between 
where  the  shoe  was  hollow.  I  also  saw  a  mark 
in  the  blood  there,  I  imagine  about  six  inches 
or  seven  inches  from  where  I  picked  up  this  pa- 
per with  the  blood  on  it,  with  the  imprint  of  a 
shoe,  with  the  heel  of  a  shoe.  It  has  got  kind 
of  a — made  like  bon  of  some  kind.  An  ordinary 
■hoe.  I  don't  think,  would  do  it  I  tried  with 
my  foot  to  see  if  I  could  make  an  imprint  and 
I  couldn't  make  any  Impression  at  all  on  it. 
March  6th  was  the  next  time  I  was  out  there. 
I  was  out  there  some  time  later  than  March 
«th,  too.  I  went  out  there  to  look  over  the  house 
to  see  that  everything  was  all  right  so  as  to 
see  how  cohditiona  was,  and  I  examined  the 
track  then  and  foond  it  just  the  same  way  it 
was  when  I  first  saw  it  I  covered  it  up  with 
paUs  because  I  noticed  on  the  north  end  of  the 
blood,  where  the  Mood  starts  to  run,  from  the 
northwest  corner  point  of  the  blood,  the  rats  had 
omnmenced  to  eat  it,  and  I  covered  it  up  to 
protect  it  so  nothing  would  get  to  it  I  imagine 
the  blood  on  the  floor  would  be  about  2^  feet, 
starting  in  kind  oi  a  diagonal  point  and  running 
from  the  comer  of  this  which  stands  in  the 
northwest  comer  of  the  room,  runs  in  a  diagonal 
shape  towards  the  southeast— towards  the  stove. 
As  it  goes  from  the  north,  the  floor  looks  as  if 
it  sagged  and  more  of  the  blood  had  gone  to 
the  southeast  part  of  the  blood.  The  size  of  the 
tpace  covered  was  about  2^  feet  long  and  about 
a  foot  or  1%  feet  wide.  I  don't  know  it  is  quite 
that  wide.  I  didn't  just  measure  it  but  that 
was  my  observation  of  it.  There  was  quite  a 
eruBt  on  the  blood  when  I  first  saw  it    The  last 


tune  I  was  there,  the  rats  bad  gone  to  eating  it 
and  eat  quite  a  lot  of  it  off  the  floor.  I  picked 
up  a  piece  of  paper  there,  and  that  is  the  paper, 
and  it  is  in  the  same  condition  now  it  was,  fold- 
ed up  just  the  same  way  it  was.  Never  was 
disturbed.  The  writing  was  put  on  by  the  sher- 
iff, so  as  to  prove  the  day  we  got  it  and  where 
it  came  from.  When  I  came  right  back,  I  turn- 
ed it  over  to  the  sheriff  and  he  wrote  on  it 
The  date  ought  to  have  been  put  on.  I  don't 
know  whether  he  put  it  on  or  not.  I  know  I 
brought  it  home  on  Sonday,  March  1st.  *  *  • 
The  heel  mark  was  made  on  this  piece  of  paper, 
and  the  toe  mark  was  made  in  the  pool  of  blood. 
The  mark  of  the  toe  was  made  in  Uie  south  end 
of  the  pool  of  blood  near  the  stove;  that  is 
where  it  was  thicker,  and  that  was  about,  I 
should  imagine,  maybe  8  or  10  inches  from  the 
stove  where  it  stopped  to  run.  The  piece  of 
paper  was  directly  in  front  of  the  stove,  which 
would  be  about  2%  feet  probably  from  the  near- 
est point  of  the  blood  to  where  I  found  that  pa- 
per. We  discovered  some  marks  on  the  floor; 
I  wouldn't  want  to  claim  they  were  put  on  by 
the  heel,  but  later  on,  if  the  jury  goes  out  to 
decide  for  themselves,  not  for  me.  I  discovered 
two  more  marks  on  the  floor  there.  Two  more 
marks  on  the  floor  besides  that  one.  I  found, 
that  on  the  paper^that  was  fomid  nearer  where 
most  of  the  other  marks  was  on  the  floor." 

Lena  Reed  testified  as  follows: 

"The  second  day  after  the  murder,  I  was  on 
the  outside,  and  about  a  week  later  I  was  on 
the  inside  of  the  house.  I  thintc  it  was  just  a 
week  from  the  day  of  the  murder  I  was  inside, 
but  I  don't  know  the  date  exactly.  Mr.  Curtis, 
Mr.  Welch,  and  St  Clair  Pardee  was  there  at 
that  time.  I  noticed  a  pool  of  blood  there,  and 
I  noticed  a  heel  print  in  the  blood.  It  was  near 
the  edge  of  the  pool  on  the  east  side.  It  looked 
as  though  it  had  been  stepped  in  as  they  were 
going  out.  The  foot  was  fadng  east  It  was 
just  a  common  heel  print,  as  far  as  that  was 
concerned,  when  the  shoe  was  facing  east  I 
didn't  see  more  than  one  track,  and  Mr.  Cur- 
tis called  my  attention  to  it.  It  looked  like  an 
ordinary  heel  track  with  the  toe  pointing  east. 
That  was  the  only  track  I  seen.  *  »  •  Mr. 
Welch  was  in  the  room  with  us  when  Mr.  Cur- 
tis called  my  attention  to  the  heel  track.  I 
don't  remember  that  he  called  my  attention  to 
what  appeared  to  be  a  track  made  by  the  toe  of 
that  iron  shoe,  or  by  an  iron  shoe  like  that  I 
didn't  pay  much  attention  to  the  heel .  track. 
*  *  *  It  was  the  heel  print  in  the  edge  of  the 
blood  he  wanted  me  to  take  a  picture  of.  I 
developed  the  picture  I  took,  and  after  it  was 
printed  sent  them  a  copy.  I  don't  know  how 
much  space  the  blood  cov^«d.  It  ran  lengthwise 
north  and  south,  and  was  longer  that  way  than 
it  was  across  it  east  and  west  *  *  *  It  ap- 
peared to  me  as  if  some  one  had  stepped  there, 
just  the  heel  of  the  shoe  had  struck  the  blood 
and  the  rest  of  the  foot  escaped  striking  the 
blood.  I  didn't  pay  much  attention  to  the  track 
and  couldn't  tell  much  about  it." 

The  witness  Uvermore  stated: 

"I  noticed  when  I  was  out  there  what  appear- 
ed  to  be  a  footprint  It  has  tlie  indication  of  a 
horseshoe,  or  a  small  horseshoe.  I  saw  the  sher- 
iff compare  the  iron  shoe  with  it,  and  it  seemed 
to  fit.    It  was  the  heel  part  I  saw." 

The  witness  Emma  Pardee  testified  as  fol- 
lows: 

"About  a  week  after  they  found  her,  I  was 
up  there  the  same  time  Mr.  Welch  and  Mr.  Cur- 
tis were  there,  and  it  was  the  same  day  Miss 
Reed  was  there,  but  she  wasn't  there  when  I 
was,  and  I  noticed  an  outline  of  a  foot  in  the 
blood,  but  I  couldn't  tell  from  its  appearance 
what  it  was  made  by.  It  looked  like  the  outline 
shape  of  a  foot,  but  the  blood  was  higher  in 
the  center  than  it  was  at  the  heel,  so  it  wasn't 
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an  ordinary  ft)ot— I  mean  to  the  center  of  the 
ontline.  I  saw  the  same  imprint  the  next  Tues- 
day when  I  was  there  again  with  my  son.  My 
son  called  my  attention  to  it  •  •  *  My  son 
called  my  attention  to  this  imprint  I  saw  on 
Friday.  Mr.  Welch  was  there  at  the  time,  and 
Mr.  Curtis  was  with  him." 
The  witness  Brlgbton  also  testified: 
"I  went  with  Welch  out  to  the  Sryrock  home 
and  saw  an  imprint  in  the  blood.  Welch  and  I 
went  out  there,  I  think  it  was  on  Sunday  or 
Monday  (March  Ist  or  2d).  I  wouldn't  say  for 
sure,  either  one  day  or  the  other,  and,  when  we 
went  out  there,  we  were  looking  for  imprint  or 
any  marks  or  any  tracks  to  identify  who  was 
the  party  or— If  we  could  find  out  who  was  there, 
and  in  the  southeast  comer  of  the  blood  I  should 
say  about  two  feet  from  the  stove,  only  a  few 
inches  from  the  edge  of  the  blood,  we  found  an 
imprint  in  the  blood  that  showed  a  heel.  Fur- 
ther investigation,  we  found  the  toe  of  the  thing 
there.  The  toe  in  the  imprint,  something  similar 
to  that  we  had  examined.  I  had  never  seen  Mr. 
Winney's  shoe  up  until  this,  never  taken  any 
notice  of  it ;  but  the  tosidc  was  hollow,  just  the 
same  as  a  shoe  worn  by  Mr.  Winney." 

This  is  substantially  all  the  testimony  up- 
on the  subject  of  the  tracks  on  the  premises 
which  had  been  found  prior  to  Holland's  dis- 
covery. 

[1]  In  view  of  the  fact  that  other  witnesses 
testified  to  the  existence  of  these  marks 
within  two  or  three  days  after  the  body  was 
discovered,  and  while  the  condition  of  the 
premises  remained  substantially  the  same  as 
when  the  body  was  found,  as,  we  think,  the 
record  shows,  and  it  appearing  that  the  con- 
dition of  the  premises  had  not  changred  down 
to  -the  time  when  the  witness  Holland  tes- 
tified to  seeing  the  marks  on  April  23,  1914, 
we  do  not  think  it  was  error  for  the  court 
to  refuse  to  strike  out  the  testimony  of  Mr. 
Holland  under  the  announcement  made  by 
the  prosecuting  attorney,  which  announce- 
ment seems  to  have  been  substantially  made 
good  by  the  testimony. 

In  the  case  of  People  v.  McCurdy,  68  Cal. 
576,  10  Pac.  207,  evidence  of  the  measure- 
ment of  certain  footprints  found  In  the  vi- 
cinity of  the  place  of  the  homicide,  and  cor- 
responding with  the  footprints  of  the  de- 
fendant, was  admitted.  The  measurements 
were  made,  respectively,  about  five  days 
and  two  weeks  after  the  date  of  the  hom- 
icide. The  court  held  that  the  evidence  was 
admissible,  and  that  its  weight  was  for  the 
Jury,  saying: 

"Had  the  measurements  of  the  footprints  been 
made  at  an  earlier  day,  the  value  of  the  infor- 
mation acquired  as  evidence  would,  no  doubt, 
have  been  greater;  but  it  does  not  follow  that 
the  testimony  was  incompetent." 

We  think  the  weight  of  this  evidence  was 
for  the  Jury  to  consider,  and  that  it  was 
not  error  to  refuse  to  strike  it  out.  As  has 
already  been  remarked,  the  court's  attention 
does  not  seem  to  have  been  called  to  this 
subject  again  by  counsel  for  the  defendant. 

[2]  The  twenty-third  assignment  of  error  Is 
to  the  effect  that  the  court  erred  in  receiving 
in  evidence  the  piece  of  paper  which  the  wit- 
ness Welch  testified  he  itad  found  on  the 
floor  of  tlie  Sryrock  home  on  Sunday,  Martdi 


Ist.  Objection  was  made  to  this  oflFer,  and 
an  exception  duly  taken.  This  was  a  piece 
of  paper  found  at  the  place  of  the  homicide 
with  certain  blood  stains  upon  it  on  Sunday, 
March  Ist ;  the  body  having  been  discovered 
on  Friday  evening. 

We  think  this  ruling  was  not  error,  and 
the  weight  of  the  evidence  was  for  the  Jury. 
The  paper  seems  to  have  been  fully  identified, 
and  was  found  at  the  place  of  the  homicide. 

The  twenty-fourth,  twenty-fifth,  and  twen- 
ty-sixth assignments  of  error  relate  to.  the 
instructions  given  to  the  Jury  by  th*  court 
at  the  time  they  were  about  to  leave  the 
courtroom  to  be  taken  to  the  premises  for 
the  purpose  of  taking  a  view  of  tlie  interior 
of  the  house  where  the  homicide  was  com- 
mitted, its  location,  and  surroundings. 

The  twenty-fourth  assignment  of  error  is 
because  the  court  used  the  expression: 

"What  you  see  there  becomes  a  part  of  the 
evidence  in  the  case  as  I  understand  it" 

The  language  excepted  to  in  the  twenty- 
fifth  assignment  of  error  is  the  following: 

"It  is  simply  for  the  purpose  of  enabling  you 
to  see  what  can  be  observed  by  the  human  eye 
that  you  are  taken  out  there,  and  it  is  simply 
what  you  can  gee  that  you  can  treat  as  evidence 
in  the  case  and  act  upon  it" 

In  the  twenty-sixth  assignment  of  error 
the  following  language  is  excepted  to: 

"But  if  you  think  you  see  something  that  is 
perhaps  overlooked  by  the  others,  in  my  judg- 
ment you  Would  have  a  right  simply  to  call  the 
attention  of  your  fellows  to  it  so  as  to  be  sure 
you  all  see  the  same  thing.  I  say  that  so  when 
you  come  to  consider  this  case,  if  in  your  de- 
liberations anything  comes  up  about  what  was 
seen  out  there,  yon  may  avoid  any  difficulty  or 
embarrassment  because  one  Juror  is  claiming  to 
see  something  that  the  rest  of  them  did  not  see." 

Error  is  assigned  upon  but  a  small  part  of 
what  the  court  said  on  that  occasion.  The 
court  used  the  following  language: 

"What  you  see  there  becomes  a  part  of  the 
evidence  in  the  case,  as  I  understand  it.  It  is 
simply  for  the  purpose  of  enabling  you  to  see 
what  can  be  observed  by  the  human  eye  that 
you  are  taken  out  there,  and  it  is  simply  what 
you  can  see  that  you  may  treat  as  evidence  in 
the  case  and  act  upon  it  That  excludes  any 
statements  which  may  be  made  in  your  pres- 
ence, and,  BO  far  as  anything  concerning  this 
case  or  act  is  concerned,  there  should  be  no 
statements  made  in  your  presence  and  hearing 
while  you  are  gone.  Persons  will  not  be  per- 
mitted to  point  out  anything  to  you,  particularly 
if  the  pototing  out  of  anything  requires  them 
to  say  anything.  The  prosecutor  and  Mr.  Kirk- 
by,  as  attorney  for  the  respondent,  will  be  ther& 
and  the  respondent  himself  will  be  there.  If 
there  is  any  particular  thing  which  you  do  not 
discover  yourselves,  I  shall  permit  the  prosecu- 
tor or  Mr.  Kirkby  to  simply  point  to  the  thing, 
and  you  can  do  the  looking  for  yourselves. 
They  do  not  have  to  tell  you  anything  about  it 
You  should  not  converse  with  anybody  in  re- 
gard to  this  case  or  any  element  in  this  case 
while  you  are  gone.    *    •    * 

"Now  then,  gentlemen,  you  are  not  permitted 
make  any  experiments  when  yon  go  there,  or  to 
permit  anybody  else  to  make  any  experiments. 
You  must  observe  what  is  observable  and  fix  it 
in  your  mind  as  well  as  you  can,  and  then,  aa 
further  testimony  comes  in,  use  it  in  connection 
with  what  you  see,  as  well  aa  the  testimony  ai- 
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ready  taken  should  be  used  in  reference  to  what 
you  can  see  there. 

"The  lew  talk  there  ie  on  the  part  of  anybody, 
the  better.  I  do  not  think  you  ought  to  talk 
about  it  between  yourselves  and  among  your- 
selves further  than  I  think  it  would  be  permis- 
sible if  there  is  anything  any  one  of  you  notices 
which  you  think  is  of  any  importance  that  you 
may  p<ant  out  to  the  others,  but  do  not  discuss 
it,  nor  say  what  you  think  about  it,  or  wheth- 
er yon  think  it  is  significant  or  whether  yon  do 
not.  But  if  you  think  you  see  something  that  is 
perhaps  overlooked  by  the  others,  in  my  judg- 
ment you  would  have  a  right  simply  to  call  the 
attention  of  your  fellows  to  it  so  as  to  be  sure 
you  all  see  the  same  thing.  I  say  that  so  when 
you  come  to  consider  this  case,  if  in  your  delib- 
erations anything  comes  up  about  what  was  seen 
out  there,  you  may  avoid  any  difficulty  or  embar- 
rassment because  one  juror  is  claiming  to  see 
something  that  the  rest  of  them  did  not 
see.    •    *    * 

"Mr.  Kirkbj[  makes  the  suggestion  to  me, 
which  I  think  is  right  and  I  ought  to  say  some- 
thing about  it  You  are  taking  this  view  near- 
ly three  months  after  this  affair  occurred,  and 
you  can  only  see  what  you  can  see  now  after  the 
lapse  of  this  period,  and  the  real  thin;;  is  to 
know  what  was  the  situation  at  the  time,  so 
you  must  take  this  view  and  the  testimony  to  aid 
you  in  determining  how  things  were  at  the  time. 
What  you  see  now  may  be — may  have  been  modi- 
fied somewhat  by  the  lapse  of  time  and  possibly 
interference,  but  so  far  as  we  can  find  out  there 
has  been  no  interference.  That,  gentlemen,  is 
one  of  tlie  dangers  of  taking  a  view  a  long  time ; 
the  danger  that  because  of  changes,  the  view 
may  be  misleading.  You  have  to  use  your  own 
sense  and  judgment  in  this  direction  and  try  not 
to  get  any  perverted  view  traceable  to  changes 
that  may  have  occurred,  Mr.  Kirkby:  I  wish 
the  record  to  show  that  I  take  an  exception  to 
the  instrnctlons  of  the  court  My  understanding 
of  the  law  ia  that  in  taking  a  view  it  is  for  the 
jury  to  apply  what  they  see  to  the  evidence  as 
given  by  the  witnesses  from  the  stand  to  enable 
them  more  dearly  possibly  to  understand  the 
evidence.  The  Court:  That  ia  what  I  mean  to 
aay.  Mr.  Kirkby:  A  view  itself  is  not  evidence 
in  the  case,  especially  when  taken  at  such  a 
late  date  after  the  commission  of  the  alleged  of- 
fense. It  is  simply  to  aid  the  jury  in  applying 
what  they  see  to  the  testimony  as  given  by  the 
witnesses;  to  better — to  give  them  a  better  un- 
derstanding of  it,  but  it  isn't  evidence.  Evi- 
dence is  what  is  given  here  in  court  from  the 
stand  and  by  the  witneasea  Another  thing  the 
court  has  not  mentioned.  The  court  has  said 
they  need  try  no  experiments.  I  see  the  author- 
ities lay  it  down  as  a  proposition  they  should 
take  no  measurements  or  anything  of  that  kind. 
The  Cknirt:  That  is,  distances  or  anything  of 
that  kind.  That  ia  true.  It  is  unimportant, 
gentlemen,  whether  you  consider  what  you  see  as 
a  part  of  the  evidence  in  the  case,  or  whether 
you  do  not,  because  having  learned  what  you 
will  learn  by  observation  you  are  expected  as 
men  of  sense  and  judgment  to  use  that  knowl- 
edge in  a  legitimate  and  proper  way,  and  a  view 
ia  proper  to  aid  ygu  in  the  discharge  of  your 
duties  as  jurora  *  ♦  •  jir  Kirkby,  if  there 
is  anything  else  in  order  to  guard  your  client, 
yon  think  I  ought  to  say,  I  will  say  it— anything 
that  occurs  to  you?  Mr.  Kirkby:  No,  I  am  con- 
tent with  the  exception  I  took  to  the  statement 
of  the  court." 

The  twenty-ninth  asBlgnment  of  error  is  to 
the  effect  that  the  court  erred  In  using  the 
following  language,  already  quoted: 

"What  yon  see  now  may  be— may  have  been 
modified  somewhat  by  the  lapse  of  time  and  pos- 
nbly  interference,  but  so  far  as  we  can  find  out 
tttan  has  been  no  interference." 


In  its  charge  to  the  Jury,  the  trial  court, 
referring  to  the  defendant's  testimony  re- 
lating to  the  burglary,  said: 

"So  far  as  any  statements  he  made  relating  to 
the  burglary,  they  should  not  he  considered  as 
admissions  of  the  crime  in  question." 

This  Is  the  ba,6ls  of  the  forty-seventh  as- 
signment of  error. 

'The  forty-eighth  assignment  of  error  Is 
based  on  the  following  portion  of  the  charge: 

"Now  there  are  some  special  features  of  this 
case  that  I  think  I  ought  to  say  something 
about,  and  the  first  that  occurs  to  me  is  this 
matter  of  breaking  and  entering  of  that  hard- 
ware store  on  the  night  of  February  25th  and 
committing  larceny  tlierein.  The  time  this  evi- 
dence was  lirst  offered  on  behalf  of  the  people, 
I  admitted  it  to  enable  you  to  pass  upon  the 
question  as  to  whether  tlie  pistols  in  evidence 
were  in  the  possession  of  the  defendant  before  the 
murder  and  whether  one  of  them  was  used  to 
kill  Mrs.  Sryrock." 

The  following  is  the  basis  of  the  forty- 
ninth  assignment  of  error: 

"And  the  people  claim  that  this  offense,  the 
breaking  and  entering  and  larceny  of  the  fire- 
arms in  the  store,  was  in  contemplation  of  the 
act  of  the  next  night,  February  26th,  and  a  prep- 
aration for  it  by,  u>  this  way,  prpcuring  the 
means," 

The  court  also  added  the  following: 
"The  general  rule,  gentlemen,  would  exclude 
all  evidence  of  separate  and  distinct  offenses, 
especially  where  Uiey  have  occurred  previous 
to  the  crime  charged  for  which  the  accused  may 
be  upon  trial.  And  this  evidence  cannot  for 
one  moment  be  used  by  you  to  his  prejudice  be- 
cause of  the  commission  of  any  other  distinct 
and  separate  offense. 

"This  evidence  was  not  for  the  purpose  of 
showing  the  respondent  was  a  bad  man  or  a  bad 
character,  or  to  allow  it  to  be  used  to  show  that 
he  was  a  man  likely  to  commit  the  offense  charg- 
ed. It  isn't  the  question  whether  he  is  bad 
enough  to  do  it,  but  did  he  do°  it?  That  is  the 
question,  (Yon  are  to  avoid  allowing  any  force 
to  this  piece  of  evidence  as  any  evidence  that  re- 
spondent committed  the  murder  charged.  It 
RhouJrt  be  used  ony  for  the  legitimate  purpose  of 
showing  he  had  means  to  commit  the  crime  of 
murder,  but  not  as  evidence  that  he  did  murder. 
If  he  uid,  that  fact  should  be  proven  by  other 
evidence.)" 

The  fiftieth  assignment  of  error  is  based 
upon  this  last  language  contained  in  pa- 
renthesis. 

The  flfty-flrst  assignment  of  error  is  based 
upon  the  following: 

"If  you  believe  him  guilty  under  the  evidence 
in  this  case,  you  may  consider  the  means  he  had, 
and  how,  when,  and  where,  and  what  for  they 
were  obtained,  if  the  evidence  shows  what  for 
they  were  obtained." 

The  court  also  added: 

"But  do  not  convict  him  of  this  crime  charged 
on  general  principles,  because  he  may  have  com- 
mitted other  crimes  and  have  been  a  bad  young 
man  as  claimed." 

Also,  the  following: 

"But  after  the  evidence  was  admitted,  when 
the  defendant  took  up  his  own  case  he  became 
a  witness  on  the  stand  in  his  own  behalf,  and  in 
giving  testimony  in  his  own  behalf  he  admitted 
he  committed  the  offense  of  breaking  and  enter- 
ing the  store  in  question  in  the  nighttime  and 
committing  therein  the  larceny  of  firearms  and 
ammunition," 
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The  flfty-flfth  asslgnmeat  of  error  Is  based 
upon  the  following  portion  of  the  charge: 

"Now,  there  hag  been  introduced  In  evidence  a 
photograph,  and  there  have  alao  been  introduced 
certain  letters  which  this  respondent  wrote  to  a 
lady.  These  came  in  upon  his  cross-examination, 
and  they  were  submitted  to  you,  and  you  have 
the  right  to  consider  them  in  connection  with  the 
solution  of  the  question  as  to  the  degree  of  credit 
you  should  give  to  his  testimony.  In  other 
words,  it  was  permitted  in  order  that  you  could 
ascertain  the  kind  so  far  as  the  kind  of  man 
he  was,  or  is,  would  aid  you  in  determining  to 
what  extent  you  ought  to  believe  him,  if  at  all. 
The  fact  he 'got  his  picture  taken  with  an  old 
plug  hat  smashed  down  or  holding  a  pistol  is 
not  of  any  special  significance  and  would  not 
have  been  submitted  except  It  was  part  of  one 
of  these  letters,  mentioned  in  the  letter  and 
went  with  it.  But  so  far  as  it  aids  you  in  de- 
termining the  kind  of  man  he  is  as  a  witness, . 
whrtlicr  he  is  the  kind  of  man  as  a  witness  you 
ougl..  to  believe.  I  admitted  that  testimony." 

The  flfty-Blztb  assigmment  of  error  Is  bas- 
ed upon  certain  Instructions  that  were  given 
by  the  conrt  to  the  jury  when  they  came  In 
for  further  instmctlons  while  considering 
their  Terdlct  The  Jury,  after  being  absent 
for  a  time,  returned  into  court,  where  the 
following  proceedings  were  bad: 

"The  Court:  Is  it  coA^ct  that  yon  wanted  to 
ask  me  some  qaestion?  A  Jaror:  Tea,  sir. 
The  Court:  What  is  it?  ▲  Juror:  The  ques- 
tion arises  as  to  whether  we  can  use  evidence 
we  saw  out  at  the  scene  of  the.  murder  in  our 
detiberationB,  or  anything  that  hasnTt  been 
sworn  to,  anythinf  we  saw  there  that  hasn't 
been  sworn  to;  wnether  we  can  use  it  in  our 
deliberations  or  not?  The  Court:  Gentlemen, 
I  think  I  explained  it  distinctly  before  you  left 
for  the  place  of  this  tragedy.  I  told  you  then, 
and  I  didn't  think  it  necessary  to  repeat  it  in 
my  charge,  that  you  went  out  there  to  take  a 
view,  and  that  what  you  saw  would  be  a  part 
of  what  you  would  use  in  your  deliberations  and 
in  considering  the  case.  Mr.  Kirkby  objected 
that  it  wasn't  evidence  of—  Mr.  Kirkby,  I  didn't 
understand  your  position  in  that  regard.  Judge 
Peck  used  to  always  instruct  the  jury  the  view 
wag  a  piece  of  evidence.  Just  what  is  your  con- 
tention in  that  regard?  Mr.  Kirkby:  It  is,  in 
a  sense,  your  honor,  not  in  the  full,  complete 
sense.  Toey  take  the  view  in  connection  with 
the  sworn  testimony  in  the  case  to  get  at  the 
truth  of  the  matter.  The  Court:  That's  all 
right  Yon  use  it  in  connection  with  the  sworn 
testimony.  If  the  testimony  said  there  were 
things  there  and  the  situation  was  so  and  so, 
you  use  what  you  saw  in  connection  with  it. 
IIow  true  and  how  accurate  the  testimony  is, 
or  how  it  lacks  in  truth  or  accuracy.  A  Juror: 
To  make  it  plainer,  your  honor,  we  will  suppose 
there  was  another  track  discovered  there  that 
hadn't  been  sworn  to  in  the  evidence  that  would 
correspond  with  the  track  that  had  been  sworn 
to.  Could  that  be  used —  The  Court  (inter- 
rupting): I  don't  know  how  it  could  be  helped. 
That  is  what  you  went  there  for— was  to  get  in- 
formation and  light.  If  I  hadn't  supposed  it 
would  furnish  you  any  information  or  light,  I 
should  not  have  spent  the  time  in  taking  you  op 
there.     Mr.  Kirkby:  I  think,   your  honor,  the 

iury  should  be  instructed  that  occurred  on  last 
i'riday,  and  they  should  take  into  consideration 
the  remoteness  of  the  time  and  the  condition  of 
the  premises.  The  Court:  Of  course,  Mr.  Kirk- 
by, that  was  two  months  ago  or  more.  The  jury 
as  intelligent  men  must  take  all  those  things 
into  consideration  and  give  to  what  you  saw  no 
more  weight  than  what  you  think  it  is  entitled 
to.  It  was  supposed  at  the  time  you  went,  it 
was  to  enable  yon  to  get  a  clearer  notion  of  this 
matter  the  witaesces  had  told  about  or  describ- 


ed. Prosecuting  Attorney:  There  was  more 
than  one  track  sworn  to,  but  the  other  wasn't  as 
distinct  as  this  particttlar  one.  The  Court: 
Whether  more  than  one  track  was  sworn  to  or 
not  I  do  not  undertake  to  say.  Prosecuting  At- 
torney: There  was  testimony  to  that,  but  it 
wasn  t  as  distinct  as  the  one  the  most  evidence 
was  given  abont.  The  Court:  Ton  were  sent 
there  to  make  the  testimony  clearer  and  to  get 
the  aid  of  your  observations,  and  I  cannot  say 
you  should  be  deprived  of  that  Is  that  all?  A 
Juror:    That's  all." 

The  Jury  therenix>n  retired  and  later  re- 
turned a  verdict  of  guilty  of  murder  of  the 
first  degree 

[3]  The  assignments  of  error  based  on  that 
part  of  the  charge  r^atlng  to  the  use  that 
could  be  made  of  the  evidence  of  the  bur- 
glary, and  the  possession  of  the  rerolrers, 
and  of  the  finding  of  a  revolver  in  the  jail 
after  defendant's  arrest,  and  what  defendant 
testified  to  In  that  connection,  are  all  in  our 
opinion  without  merit.  All  of  this  evidence 
bore  upon  the  question  whether  or  not  de- 
fendant had  possessicm  of  the  means  to  eo- 
able  him  to  commit  the  crime  of  murder. 
In  our  opinion,  this  i>art  of  the  charge  was 
well  guarded.  In  fact,  the  court  might  well 
have  gone  further,  and  might  have  said  that 
the  jury  might  consider  the  means  defendant 
had,  and  how,  when,  and  where,  and  for 
what  purpose  they  were  obtained,  in  deter- 
mining whether  he  was  guilty  of  the  murder 
charged.  People  v.  Wilson,  65  Mich.  609- 
614,  21  N.  W.  905. 

[4]  The  fifty-fifth  assignment  of  error  is  to 
that  part  of  the  charge  relating  to  the  in- 
troduction In  evidence  of  a  photograph  of  de- 
fendant, and  some  letters  written  to  a  young 
woman,  which  matters  were  brought  out  In 
the  cross-examination  of  the  defendant  The 
defendant  admitted  that  these  letters  were 
false  in  their  statements.  They  were  not 
relevant  to  the  case,  and  might  well  hare 
been  excluded.  They  seem  to  have  been  ad- 
mitted for  the  purpose  of  showing  the  un- 
truthfulness of  the  defendant  as  a  witness, 
and  "the  manner  of  man  he  was."  We  have 
often  said  that  on  cross-examination  the 
court  must  be  allowed  considerable  latitude 
of  discretion  in  permitting  questions  calcu- 
lated to  elicit  any  information  as  to  the  past 
life  and  conduct  of  a  witness.  Beebe  y. 
Knapp,  28  Mich.  53-72;  Jacobs  v.  Queen  Ins. 
Co.,  161  N.  W.  936;  People  v.  Klmbrough, 
158  N.  W.  538. 

[B]  We  do  not  think  that  the  reception  of 
this  evidence,  or  the  allusion  to  it  in  the 
charge,  was  reversible  error. 

[1, 7]  This  brings  us  to  the  most  Impor- 
tant question  In  the  case  in  our  opinion; 
that  Is,  the  instruction  of  the  court  with 
reference  to  the  duty  of  the  Jury  in  connec- 
tion with  the  view  of  the  premises,  taking 
into  consideration  all  that  the  conrt  said  be- 
fore and  after  the  view.  In  People  t.  Aner^ 
bach,  176  Mich.  23,  at  page  46,  141  N.  W. 
869,  877  (Ami.  Cns.  1915B,  557),  we  said  that: 

Our  statute  "jirovides  that  the  court  may  ordw 
a  view  by  any  jury  impaneled  to  try  a  criminal 
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case  whenever  soch  court  shall  deem  snch  view 
necessary.  The  matter  of  the  view  of  the  place 
where  an  alleged  crime  has  been  committed 
seems  to  be  discretionary  with  the  court.  The 
question  whether  the  purpose  of  the  view_  Is  to 
furnish  new  evidence,  or  to  enable  the  jurors 
to  comprehend  more  clearly  by  the  aid  of  visible 
objects  the  evidence  already  received,  is  one  apon 
which  the  courts  seem  to  be  divided ;  the  better 
doctrine  being  the  latter  of  the  above  propor- 
tions. It  certainly  would  be  improper  to  permit 
a  witness  to  testify  as  to  the  location  of  objects, 
or  as  to  any  other  material  point  in  the  presence 
of  the  jury  while  taking  the  view." 

We  adhere  to  the  rule  stated  io  that  case. 
Many  cases  will  be  found  upon  the  subject 
in  the  note  to  People  t.  Thorn,  156  N.  1. 
286,  50  M.  £.  tMT,  as  reported  la  42  L.  B.  A. 
368. 

[1, 9]  In  the  Instant  case,  while  there  were 
some  Isolated  expressions  nsed  by  the  trial 
court  with  which  we  cannot  agree,  yet  we 
cannot  say,  taking  all  that  was  said  by  the 
court,  as  weU  as  by  court  and  counsel  In 
their  colloquy,  that  the  Jury  was  misdirected. 
There  Is  no  <dalm  of  any  misconduct  on  the 
part  of  the  Jury.  It  will  be  borne  in  mind 
that  there  was  not  only  testimony  of  a  track, 
but  of  certain  other  Imprints  or  marks  in  the 
blood  on  the  floor  of  the  room  where  the 
homldde  was  doubtless  committed.  Mani- 
festly, the  Jury  had  the  right  to  consider  aU 
they  saw  in  the  room,  tiaving  reference  to 
tracks.  Imprints,  or  marks  testified  to,  and 
mentioned  by  the  witnesses  in  a  general  way. 
If  what  the  witnesses  called  marks  in  the 
blood  the  lury  thought  to  be  tracks,  can  It 
be  said  they  should  not  use  their  senses  In 
the  matter?  Would  it,  after  all,  be  any- 
thing more  than  the  wet^tlog  of  the  evi- 
dence, "to  enable  the  Juboib  to  comprehend 
more  clearly  by  the  aid  of  visible  objects  the 
evidence  already  received?"  It  wotdd  seem 
not.  In  the  colloquy  betweoi  the  Juror  and 
the  court,  it  Is  not  clear  that  the  Juror  was 
not  referring  to  the  same  things  testified  to 
by  the  witnesses  as  "another  mark,"  or  "oth- 
er marks."  The  last  question  asked  by  the 
Juror  presents  a  mere  ^owoBlUtious  case: 
"Suppose  there  was  another  track  discover- 
ed?" At  the  most,  the  Juror  was  referring  to 
a  trade  or  tracks  in  the  blood  on  the  floor 
about  whidi  testimony  had  been  given.  We 
doubt  if  It  can  be  aafC  that  there  is  anything 
to  Indicate  that  the  Jury  was  eonsdderlng,  or 
contemplated  considering,  new  evidence,  or 
anything  that  had  not  already  been  testi- 
fled  to. 

After  mature  consideration  of  this  sub- 
ject we  cannot  say  that  there  was  reversible 
error  In  the  instructions.  In  our  opinion 
none  of  the  errors  complained  of  call  for  a 
reversal  of  the  case,  which  se^ns  to  have 
been  tried  with  care,  nor  can  we  say  that 
the  verdict  and  Judgment  constitute  a  mis- 
carriage of  Justice. 

The  Judgment  of  the  drcuit  court  Is  there- 
fore affirmed. 


OSTRANDEB,  STB^JRE,  and  BIED,  JJ.. 
concur  with  STONK,  J.  KUHN,  C.  J.,  and 
MOOBE  and  BROOKE,  33.,  concur  In  the  re- 
sult. 


STATE  V.  KRUSB.    (No.  2044012].) 
(Supreme  Court  of  Minnesota.    June  15,  1017.) 

(Bvllaitta  hy  Editorial  Staff.) 

1.  Ceiminai,  Law  €=»909  —  New  Trial  — 
Gbounds. 

A  new  trial  should  be  granted  only  where 
the  substantial  rights  of  the  accused  have  been 
so  violated  as  to  make  it  reasonably  clear  that 
a  fair  trial  was  not  had. 

[Eld.  Note.— For  other  cases,  see  Oiminal 
Law,  Gent.  Dig.  §  2131.] 

2,  Criicinal  Law  «=»826(1)  —  New  Tbial  — 
Obotjnds  —  Violation  of  StrBSTAHTiAii 
KioHTS  OF  Accused. 

In  a  prosecution  for  selling  intoxicating  liq- 
uor without  a  license,  the  judge,  after  the  jury 
had  deliberated  some  10  hoars,  came  into  their 
room  and  inquired  if  there  was  any  prospect  of 
an  agreement,  and,  in  answer  to  a  question  of 
the  foreman,  and  in  the  absence  of  the  defendant 
and  his  attorney,  repeated  what  he  had  correct- 
ly told  the  jury  in  his  charge.  JUeidt  that  the 
court  was  not  bound  to  send  messengers  and  find 
either  the  defendant  or  his  counsel  voluntarily 
absent,  and  that  the  irregularity  was  not  a  vio- 
lation of  defendant's  substantial  rights  so  as  to 
eotitlo  him  to  a  new  trial. 

Appeal  from  District  0>urt,  Goodhue  Coun- 
ty;   Albert  Johnson,  Judge. 

Joe  Kruse  was  convicted  of  selling  intoxi- 
cating liquor  in  a  less  quantity  than  five 
gallons  without  a  license,  in  violation  of  the 
statute  making  it  a  misdemeanor,  and  from 
an  order  denying  a  new  trial,  he  appeals.  Or- 
der aHlrmed. 

Arthur  SL  Amtson  and  WUson  &  Ofste- 
dahl,  all  of  Bed  Wing,  and  P.  S.  Aslakson, 
of  Cannon  FaUs,  for  appellant  Lyndon  A. 
Smith,  Atty.  Oen.,  James  El  Markham,  Asst 
Atty.  Oen.,  and  Thomas  Mohn,  Co.  Atty., 
of  Bed  Wing,  for  the  State. 

PEB  CURIAM.  Defendant  was  ccmvicted 
of  selling  intoxicating  liquor  to  ISmil  Swan- 
son  in  less  quantity  than  five  gallons  without 
a  license,  in  violation  of  G.  S.  1913,  §  3109, 
which  declares  that  offense  a  misdemeanor 
punishable  by  a  fine  of  not  less  than  $50, 
and  by  imprisonment  in  the  county  Jail  for 
not  less  than  30  days.  This  appeal  is  from 
an  order  denying  a  new  trial. 

That  the  evidence  sustains  the  verdict  of 
guilty  is  conceded.  Defendant  makes  a  claim 
of  improper  remarks  by  the  county  attorney 
in  his  closing  address  to  the  Jury.  We  find 
no  merit  in  this  claim,  and  need  not  diacuss 
it,  following  in  this  course  the  brief  and 
oral  argument  of  counsel  for  defendant.  ' 

[1 , 2]  The  only  question  arises  upon  the 
following  somewhat  unusual  circumstances: 
After  the  Jury  had  deliberated  some  ten 
hours  the  Judge  came  into  the  courtroom, 
where  the  jury  had  been  holding  Its  delibersT 
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tlooB.  The  Jurymen  took  tbeir  seats  lit  the 
Jury  box,  and  the  court  inquired  if  there 
was  any  prospect  of  their  agreement,  where- 
upon the  foreman  of  the  Jury  asked  the  court 
this  question: 

"Judge,  did  you  tell  us  that  if  the  defendant 
fumiahed  to  Emil  SwanstHi  less  than  fire  gallons 
of  intoxicating  liquor  in  the  town  of  Cannon 
Falls,  as  claimed  in  the  indictment  and  in  viola- 
tion of  law,  that  he  is  guilty?" 

The  Judge  replied  "Yes,"  retired  from  the 
courtroom,  and  did  not  return  until  informed 
that  the  Jury  had  agreed.  At  the  time  this 
question  of  the  foreman  was  asked  and  an- 
sw»ed,  the  defendant  was  out  on  ball,  and 
was  not  in  the  courtroom,  nor  were  his  at- 
torneys. There  Is  no  doubt  that  the  answer 
of  the  court  to  the  question  was  correct.  It 
had  told  the  Jury  Just  that  in  its  charge, 
and  of  course  it  was  the  law.  Defendant  in- 
sists that  his  constitutional  rights  were  vio- 
lated by  the  Incident,  and  that  there  was 
also  a  violation  of  O.  S.  1913,  §  9210,  in  the 
court's  giving  the  Jury  Information  upon  a 
point  of  law  when  the  defendant  was  not 
present  and  without  notice  to  him  or  bis 
counsel. 

This  court  committed  Itself  many  years  ago 
to  the  wholesome  doctrine  that: 

"New  trials  should  be  granted  only  where  the 
substantial  rights  of  the  accused  have  been  so 
violated  as  to  make  it  reasonably  clear  that  a 
fair  trial  was  not  had." 

A  majority  of  the  court  is  of  the  opinion 
that  this  doctrine  controls  the  Irregular  in- 
cident In  this  case;  that  there  was  no  viola- 
tion of  any  substantial  right  of  the  accused ; 
that  any  right  the  defendant  had  to  be  pres- 
ent when  the  answer  to  the  Juror's  question 
was  given  was  waived  by  his  voluntary  ab- 
sence; and  that  the  court  was  not  bound 
to  dlspatdi  messengers  to  And  either  the  de- 
fendant or  his  couns^ 

Order  affirmed. 


In  re  JtTDTCTAL  DITCH  NO.  16  OF  FARI- 
BAULT COUNTY. 

BRECHT  et  aL  v.  TROSKA  et  al. 

(No.  20026.) 

(Supreme  Court  of  Minnesota.    June  9,  1917.) 

(Svllabfu  by  the  Court.) 

Atveal  and  Eerob  «s383— AppEALAnuc  0»- 
DEBS— Obdeb   Vacating   Final  Obdeb  Es- 
tablishing Ditch. 
An  order  vacating  the  final  order  establish- 
ing a  ditcb  in  proceedings  under  the  drainage 
statute  and  granting  a  rehearing  of  the  issues 
involved  in  the  proceeding  is  not  an  appealable 
order. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  523-527.] 

Appeal  from  District  Court,  Faribault 
County;  James  H.  Qulim  and  Bl.  C.  Dean, 
Judges. 

Proceedings  by  F.  J,  Brecht  and  others  for 
the  establishment  of  a  ditch,  opposed  by  Paul 


Troska  and  others.  From  an  order  vacatr 
ing  an  order  establishing  the  ditch  and  grant- 
ing a  rehearing,  petitioners  a^eal.  Appeal 
dismissed. 

Putnam  &  Oarison,  of  Blue  Earth,  and  Hay- 
craft  &  Palmer,  of  Fairmont,  for  appellants. 
Moonan  &  Moonan,  of  Waseca,  and  Henry  A. 
Morgan,  of  Albert  Lea,  for  respondents. 

PER  CURIAM.  In  proceedings  before  the 
district  court  under  the  dralnagre  statute 
(chapter  44,  G.  S.  1913)  a  final  order  estab- 
lishing a  ditch  as  petitioned  for  and  reported 
by  the  engineer  was  duly  entered  on  Dec«n- 
ber  29,  1916,  In  January  following  a  large 
number  of  persons  Interested  in  the  proceed- 
ing and  who  were  opposed  to  the  construction 
of  the  ditch  moved  the  court  to  vacate  the 
order  and  for  a  rehearing  of  the  questions  in- 
volved In  the  proceeding  upon  the  ground  of 
surprise  and  excusable  n^ect  which  prevent- 
ed them  from  presenting  their  defense  and 
objection  to  the  construction  of  the  ditch  at 
the  time  of  the  final  hearing.  After  hearing 
the  parties,  due  notice  of  the  application  hav- 
ing been  given,  the  court  made  an  order 
granting  the  motion,  and  directed  that  a  re- 
hearing be  had  on  June  12,  1917.  From  that 
order  the  petitioners  for  the  dlt<*  appealed. 
Without  stopping  to  consider  whether  the 
court  had  authority  to  grant  the  application, 
either  under  section  7786,  G,  S.  1913,  or  under 
its  Inherent  Jurisdiction,  we  hold  that  the 
order  Is  not  a  final  order  within  the  meaning 
of  section  5577,  which  provides  for  an  appeal 
to  the  Supreme  Court  in  drainage  proceed- 
ings from  any  final  order  entered  therein. 
McNamara  v.  Minn.  Oen.  Ry.  Co.,  12  Minn.  S88 
(Gil.  269).  What  Is  said  In  the  opinion  in 
that  case  with  respect  tO'  what  constitutea 
a  final  order  is  flppllcable  here,  but  the  rule 
there  applied  as  to  the  appealaWllty  of  soch 
an  order  In  condemnation  proceedings  may 
have  been  abrogated  by  statute.  King  v. 
Board  of  Education,  116  Minn.  4SS,  183  N.  W. 
1018. 

Appeal  dismissed. 


GROSS  V.  BOARD  OP  SUP'RS  OF  LIN- 
COLN TP.    (No.  20289  [99].) 

(Supreme  Court  of  Minneeota.    June  8,  1917.) 

(Syllalus  li/  the  Court.) 

1.  CORKECTION     OF    ReCOBIDS— FlLINO     OF    AP- 
PEAL Bond. 

The  evidence  justified  the  trial  court  in  cor- 
recting its  records  so  as  to  show  that  a  bond 
on  appeal  was  filed  within  the  required  time,  and 
in  vacating  a  former  order  dismissing  the  ap- 
I)eal. 

2.  Appeal  and  Ebkob  <S=»807  —  Motion  to 
Dismiss  Appeai^-Power  to  Set  Asms. 

The  time  to  appeal  from  the  fonner  order 
not  having  expired,  the  court  had  power  to  act 
it  aside  on  motion  for  good  cause  shown. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JiS  3177-3188.] 
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Appeal  from  DlBtrlot  Oonrt,  Blue  Bartb 
Count}';  James  H.  Quinn,  Judge. 

liewis  M.  Qross  appealed  from  the  deter- 
mination of  the  Board  of  Supervisors  of  the 
Townsliip  of  Lincoln  to  lay  a  certain  road. 
Motion  to  dismiss  appeal  granted,  and,  from 
an  order  correcting  the  files  in  the  action 
and  setting  aside  the  motion  to  dismiss,  the 
Board  appeals.    Order  affirmed. 

S.  B.  Wilson  and  F.  E.  Morse,  both  of 
Mankato,  for  appellant  O.  J.  Elde,  of  Ma- 
delia,  and  Ivan  Bowen,  of  Mankato,  for  re- 
spondent. 

BTJNN,  J.  Plalntlflr  on  September  15,  1915, 
served  notice  of  an  appeal  to  the  district 
court.  Blue  Earth  county,  from  the  deter- 
mination of  defendant  board,  made  August 
1?.  1915,  to  lay  a  certain  road.  A  bond  on 
appeal  was  executed  and  approved  September 
16th.  Both  notice  and  bond  bear  the  in- 
dorsement, "Filed  September  21,  1915,"  un- 
der the  signature  of  the  clerk  of  the  district 
court.  On  the  call  of  the  calendar,  defend- 
ant moved  to  dismiss  the  appeal,  on  the 
ground  that  the  notice  and  bond  were  not 
filed  in  time.  The  entire  controversy  was  as 
to  the  time  the  notice  of  appeal  and  bond 
were  filed,  whether  within  30  days  from  the 
decision  of  the  board.  Plaintiff  claimed  that 
the  papers  were  In  fact  filed  with  the  clerk 
on  September  17th.  The  court,  by  Its  acting 
Judge,  after  a  bearing  granted  the  motion 
to  dismiss.  This  order  was  made  November 
19,  1915.  Thereafter  and  in  October,  1916, 
plaintiff  moved  the  court  for  an  order  cor- 
recting the  files  in  the  action  so  as  to  show 
the  date  of  the  filing  of  the  appeal  bond  aa 
September  17,  1915,  and  setting  aside  the 
order  of  November,  1915,  granting  defend- 
ant's motion  to  dismiss.  The  court,  after 
a  hearing  upon  new  affidavits,  made  the  or- 
der asked  for,  holding  that  the  bond  was  in 
fact  filed  September  17,  1015,  correcting  the 
records  accordingly  and  vacating  the  prior 
order  of  dismissal.  Defendant  appeals  to 
this  court  from  this  last  order. 

[I)  We  think  the  evidence  clearly  Justified 
the  conclusion  of  the  trial  court  that  the 
notice  and  bond  were  actually  filed  in  time, 
and  that  the  indorsements  of  the  time  of 
filing  were  a  mistake.  The  case  of  plaintiff 
was  stronger  than  that  made  on  the  motion 
to  dismiss. 

[1]  Appellant  contends  further  that  plain- 
tiff's exclusive  remedy  was  to  appeal  from 
the  first  order. "  We  do  not  think  so.  The 
power  of  the  court  to  correct  errors  and 
mistakes,  and  to  modify  Its  Judgments  and 
orders  is  not  limited  to  nonappealable  orders. 
It  does  not  appear  that  written  notice  of  the 
first  order  was  given,  and  hence  the  time  to 
appeal  had  not  expired.  It  is  clearly  the 
rule  that  the  court  may  for  good  cause  shown 
modify  or  set  aside  its  Judgments  or  orders 
on  motion  at  any  time  within  the  period  for 


taking  an  appeal.    G.  S.  1913, 1 77SS;  Pulver 
V.  Segerstrom  Piano  Mfg.  <3o.,  IflO  N,  W.  781. 
Order  afiOrmed. 


HAWIiEY  V.  WALLACE.    (No.  20513  [251].) 
(Supreme  Court  of  Minnesota.    Jane  8,  1917.) 

(8ifUaiu$  hy  the  Court.) 

1.  EI.B0TIONS    «S»295(])— PDBI.ISHIR0    STATE- 
MENTS REI.ATINQ  TO  Opponent— Evidence. 

The  evidence  sustains  a  finding  that  the  con- 
testee  in  an  election  contest  published,  within 
the  meaning  of  Gen.  St  191a,  {  578,  certain 
statements  relative  to  the  contestant. 

[Ed.  ^'ote.— For  other  case«,  see  Elections, 
Cent.  Dig.  i  297.] 

2.  EixcTioNB  <S=>271— Fai,se  Statement  Bx- 
LATiNQ  TO  Opponent— VioiATioN  of  Stat- 

tTFE. 

'Such  statements  were  false  statements  rela- 
tive to  the  contestant,  were  intended  to  affect 
voting  at  the  election  and  tended  to  do  so,  were 
not  trivial  and  unimportant  but  were  deliberate, 
serious  and  material,  and  were  in  violation  of 
Gen.  St  1913,  i§  573,  598,  600. 

[Ed.   Note.— For  other   cases,  see  Elections, 
Cent  Dig.  {  21&1 
8.  Elections  €=9275— Contest— Jubisdioxion 

OF  Court— CiTT  Chakteb. 
The  charter  of  the  city  of  Minneapolis, 
which  provides  that  "the  dty  councU  shall  be 
the  jndge  of  the  election  of  its  own  members," 
but  does  not  make  it  the  "sole"  or  "exclusive" 
judge,  does  not  deprive  the  court  of  jurisdiction 
to  entertain  a  contest  under  the  general  election 
law. 

[Ed.  Note.— For  other  cases,  see  Ellections, 
Cent.  Dig.   H  260-2o6.] 

4.  JOBT  «s»ie(l)  —  StATSS  «S99-JVKT  Tbiai. 

— Election  Contest. 
A  party  to  an  election  contest,  though  the 
basis  of  the  contest  is  the  violation  of  the  cor- 
rupt practices  act  and  though  it  may  result  in 
an  .annulment  of  the  election,  is  not  entitled  to 
a  jury  trial  of  the  issues  of  fact  under  Constitu- 
tion, art.  1,  i  4,  providing  that  "the  right  of 
trial  by  jury  shall  remain  inviolate,  and  shall 
extend  to  all  cases  at  law  witiiout  regard  to  the 
amount  in  controversy";  the  effect  of  this  pro- 
vision being  to  recognize  and  to  continue  the 
right  of  jury  trial  as  it  existed  in  the  territory 
at  the  date  of  the  adoption  of  the  Constitution, 
there  being  at  that  time  no  right  to  a  jury  trial 
in  similar  proceedings,  and  such  a  proceeding 
not  being  a  case  at  law  within  the  meaning  of 
the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  180;   States,  Cent  Dig.  |  4.] 

5.  Witnesses  «=»300— Pbivileoid— Testimont 
AOAINST  Self— Constitutional  Pbovision. 

The  Constitution,  art  1,  {  7,  which  provides 
that  no  person  "shall  be  compelled  in  any  crimi- 
nal case  to  be  a  witness  against  himself,"  does 
not  forbid  the  contestant  calling  the  contestee 
as  a  witness,  but  when  so  called  the  contestee 
will  not  be  required  to  give  testimony  tending 
to  Incriminate  himself. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1042,  1042%.] 

An>eal  from  District  Court  Hennepin 
County;    WlUard  L.  Converse,  Judge. 

Election  contest  by  Edward  W.  Hawley 
against  James  P.  Wallace.  Judgment  an- 
nulling contestee's  election,  and,  from  an 
order  denying  bis  motion  for  a  new  trial, 
he  appeals.     Order  affirmed. 
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John  N.  Berg,'  of  Iflnbeaikolis,  for  appel-  r 
lant.    Keith,  Kingman,  Cross  &  WaUa<!e,  of 
Minneapolis,  for  respondent. 

DIBBIili,  C.  At  the  November  7,  1916, 
general  election  ETdward  W.  Bawley,  the 
ccMitestant,  and  James  F.  Wallace,  the  ccm- 
testee,  were  rival  candidates  for  the  office  of 
alderman  of  the  second  ward  of  Minneapolis. 
Wallace  received  a  substantial  majority  of 
the  votes  cast  Hawley  contested  the  elec- 
tion upon  the  ground  that  Wallace  violated 
the  corrupt  practices  act  The  court  so 
found  and  directed  the  entry  of  Judgment 
annulling  his  election.  Wallace  appeals  from 
the  order  denying  his  motion  for  a  new 
trial, 

[1]  1.  The  statute  prohibits  the  publica- 
tion of  any  false  statement  In  relation  to  a 
candidate  which  is  Intended  to  afCect  voting 
at  any  election  or  tends  to  do  so.  G.  S.  1913, 
§  673.  Just  prior  to  the  election  a  pamphlet 
containing  statements  relative  to  Hawley 
was  circulated  in  the  second  ward.  It  is 
claimed  by  Hawley  that  this  pamphlet  was 
published  or  caused  to  be  published  by  Wal- 
lace and  this  is  an  Issue.  It  purports  to 
have  been  printed  and  circulated  by  one 
Moody.  Moody  was  a  nephew  of  Wallace's 
wife,  worked  in  Wallace's  store,  lived  and 
boarded  at  the  same  house,  and  was  actively 
Interested  in  the  campaign  in  Wallace's  be- 
halt  On  the  Saturday  evening  prior  to  the 
election  Wallace  knew  that  the  pamphlet 
was  in  circulatl(»  and  knew  that  it  was  of 
a  character  which  made  Hawley  protest. 
The  circulation  continued  and  with  his  as- 
sent and  assistance.  He  claims  that  he  did 
not  read  the  pamphlet  There  was  evidence 
of  conversaticms  had  with  Wallace  after  the 
election.  What  he  said  might  be  reasonably 
construed  as  *an  admission  that  he  knew  the 
general  character  of  the  pamphlet  as  early 
as  Saturday  and  knew  that  some  such  a 
pamphlet  was  to  be  published  and  circulated. 
Moody  was  not  a  witness,  nor  was  Madison, 
who  was  employed  and  paid  by  Wallace  and 
was  active  in  the  circulation  of  the  pam- 
phlet 

The  statute  does  not  tnt^id  to  pnnisb  one 
with  the  loss  of  an  office  to  which  he  is  elect- 
ed becauBe  of  statements  circulated  by  his 
friends  in  which  he  does  not  participate.  If 
it  were  otherwise  serious  results  might  come 
to  a.  candidate,  himself  entirely  innocent,  and 
the  statute  thus  be  made  a  means  of  fraud. 
Whether  the  successful  candidate  i>artici- 
pated  in  the  forbidden  publication  is  a  ques- 
tion to  be  determined  upon  a  careful  consid- 
eration and  weighing  of  the  evidence.  A  re- 
view of  It  In  detail  brings  us  to  the  conclu- 
sion that  the  court's  finding  that  Wallace 
participated  in  the  publication  is  sustained. 

[J]  2.  The  statute  is  directed  against  "any 
false  statement  In  relation  to  any  candidate 
or  propoeiti(Hi  to  be  voted  upon,  which  state- 
ment is  intended  to  or  tends  to  afTect  any 
voting  at  any  primary  or  election,"  etc; .  O. 


S.  1913,  i  073.  The  defeatsd  candldAtA,  or  a 
specified  number  <^  voters,  may  contest  G. 
S.  1913,  I  599.  Tike  successful  candidate  is 
not  deprived  of  his  office  if  the  publication 
vas  without  his  knowledge  ot  sanction,  or 
if  the  act  of  which  complaint  is  made  was 
trivial  or  unimportant.    G.  S.  1913,  §  000. 

The  pamphlet  was  entitled  "An  Alderman 
with  Clutdi  Trouble."  It  was  some  tw«rty 
pages  in  length  and  contained  matter  in 
criticism  of  Hawley.  Under  the  head  of  "An 
$847  Grab"  it  was  allured  that  tibis  amount 
was  paid  out  of  the  penuanent  improvement 
fund  for  the  c(Hidemnati<»i  of  an  alley  and 
that  Hawley  participated  in  it;  and  the  rea- 
son given  for  his  doing  so  was  that  a  per- 
son interested  in  the  improvement,  who 
would  have  bad  to  help  pay  if  it  had  been 
paid  by  special  assessment  against  benefited 
property,  was  the  brother  of  the  owner  of  a 
leading  local  newspaper.  Under  the  head  of 
"Another  Attempted  Grab"  It  was  stated  that 
Bawley  used  his  Influence  as  a  member  of 
the  fire  department  committee  in  getting  a 
contract  for  a  friend  and  sought  to  have  him 
paid  without  his  completing  the  contract 
Under  the  heading  "Hawley  Favors  Public 
Service  Corporations"  it  was  said,  among 
other  things,  that  Hawley  refused  to  allow 
a  real  estate  owner  to  plat  certain  property 
until  he  had  given  a  certain  amount  of  the 
land  for  the  private  use  of  a  public  service 
corporation.  There  were  charges.  In  rather 
general  terms,  that  In  placing  city  Insurance 
Hawley  favored  companies  in  which  his  po- 
Ifiical  friends  were  Interested;  that  as  a 
member  of  the  committee  on  health  he  par- 
ticipated in  an  unfair  and  extravagant  man- 
agement of  the  health  department;  that  he 
permitted  certain  of  his  political  friends  to 
conduct  an  offensive  hide  treating  establish- 
ment without  the  required  license;  that  he 
sought  to  railroad  through  the  council  a 
proposition  to  purchase  at  an  exorbitant 
price  unfit  land  for  the  burial  of  the  Indigent 
dead;  that  he  was  engaged  in  a  secret  and 
improper  settlement  with  ,the  gas  company 
of  the  city's  litigation  over  gas  rates;  and 
that  in  his  official  acts  he  favored  the  elec- 
tric company  at  the  expense  of  the  city's 
Interests. 

The  statute  Is  directed  against  false  state- 
ments relative  to  facts.  It  is  not  intended 
to  prevent  criticism  of  candidates  for  office 
nor  to  prevent  deductions  and  arguments 
from  their  official  conduct  unfavorable  to 
them.  It  does  not  reach  criticism  which  is 
merely  unfair  or  unjust.  It  does  reach  false 
statements  of  specific  facts.  Many  of  the 
statements  contained  in  this  pamphlet  were 
not  untrue  and  many  were  not  legally  ob- 
jectionable. There  was  a  skeleton  of  truth 
In  connection  with  nearly  all  of  them,  for 
Hawley  was  a  member  of  the  council  and 
was  concerned  In  the  transactions  of  which 
the  pamphlet  purported  to  give  an  account 
The  charge  throughout  was  that  Hawley  had 
been  dishonest  and  unfaithful  In  the  ctwduct 
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of  bis  office.  No  one  could  bare  miannder- 
atood  it  It  was  more  tban  an  inatnuaUmi. 
It  was  not  all  innuendo.  There  were  direct 
statements  and  charges  of  fact.  In  so  far 
as  the  charges  e](oeeded  criticism  and  were 
statements  of  qpedflc  acts  of  wrongdoing 
they  were  false  statements  of  fact  They 
were  intended  to  affect  voting  at  the  elec- 
tion and  naturally  tended  to  that  result  and 
t&ey  were  not  triyial  or  unimportant  but 
were  deliberate,  serious  and  material  within 
the  meaning  of  sections  599  and  600.  They 
w»e  fully  as  much  within  the  condemnation 
of  the  statute  as  those  considered  and  held 
forbidden  In  Olsen  r.  BiUberg,  J2&  Minn. 
160,  151  N.  W.  650. 

[J]  3.  The  charter  of  the  dty  of  Mlnne- 
aiwlls  provides  that  "the  city  council  shall 
be  the  judge  of  the  election  of  its  own  mem- 
bers," etc.  The  council  is  not  made  the 
"sole"  or  "exclusive"  judge.  The  contestee 
contends  that  the  common  council  alone  has 
authority  to  determine  the  election  of  its 
members  and  that  the  court  is  without  juris- 
diction. There  is  some  ctaiflict  among  the 
authorities.  This  court,  in  accordance  with 
the  weight  of  authMlly,  has  held  that  the 
district  court  has  Jurisdiction  of  a  contest 
under  the  general  election  law.  State  v. 
Dowlan,  33  Minn.  536,  24  N.  W.  188;  State 
▼.  Gates,  86  Mlna  386,  28  N.  W.  927;  State 
T.  Oralg,  100  Minn.  352,  111  N.  W.  3.  See 
note  26  Ia.  S.  A.  (N.  S.)  207.  This  is  the 
settled  law  of  this  state. 

[4]  4.  The  contestee  claims  that  the  con- 
test statute  is  unconstitutional  because  it 
does  not  provide  for  a  jury  trial.  His  con- 
tention is  that  under  the  Constitution  he  is 
entitled  as  of  right  to  a  jury  trial.  The 
Constitution,  art.  1,  }  4,  provides  that  "the 
right  of  trial  by  jury  shall  remain  inviolate, 
and  shall  extend  to  all  cases  at  law  without 
regard  to  the  amount  In  controversy,"  etc. 
From  the  beginning  it  has  been  held  that  the 
effect  of  this  provision  is  to  recognize  the 
right  to  a  Jury  trial  as  it  existed  in  the 
territory  at  the  time  of  the  adoption  of  the 
Constitution  and  to  continue  such  right  un- 
imi>aired.  Whallon  v.  iSan  croft,  4  Minn. 
109  (GU.  70) ;  St  Paul,  etc.,  R.  Co.  v.  Gardner, 
19  Minn.  182  (611.  99),  18  Am.  Bep.  334; 
Ames  v.  Lake  Superior,  etc.,  R.  Co.,  21  Minn. 
241;  Mllle  Lacs  Co.  v.  Morrison,  22  Minn. 
178;  Bruggerman  v.  True,  25  MUin.  123; 
In  re  Howes,  38  Minn.  403,  38  N.  W.  104; 
State  V.  Minn.  Thresher  Mfg.  Co.,  40  Minn. 
213,  41  N.  W.  1020,  3  L.  K.  A.  510;  Schmidt 
T.  Sdunldt,  47  Minn.  451,  50  N.  W.  598; 
SUte  V.  Eingsley,  85  Minn.  215,  88  N.  W. 
742 ;  Peters  v.  Dulnth,  119  Minn.  96.  137  N. 
W.  390,  41  L.  R.  A.  (N.  S.)  1(H4;  State  v. 
Ryder,  126  Minn.  95, 147  N.  W.  953 ;  Morton, 
eta,  Co.  V.  Sodergren,  130  Minn.  252,  153  N. 
W.  527.  At  the  time  of  the  adoption  of  the 
Constitution  the  territorial  statute  gave  a 
Jory  trial  of  Issues  of  fact  "in  an  action  for 
the  recovery  of  money  only,  or  of  mtedflc  real 
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or  personal  property,  or  for  a  diyofroe  from 
the  nijarriage  contract,  on  the  ground  of 
adultery."  B.  S.  1851,  c.  71,  i  6.  The  pres- 
ent statute  Is  the  same.  6.  S.  1913,  (  7792. 
The  term  "cases  at  law"  as  used  in  the  Con- 
stitution has  been  construed  as  referring  to 
ordinary  common-law  actions  as  distinguish- 
ed from  equity  or  admiralty  causes  and  spe- 
cial proceedings  such  as  quo  warranto,  man- 
damus and  the  like.  State  v.  Minn.  Thresher 
Mfg.  Ca,  40  Mina  218,  41  N.  W.  1020,  8  U 
R.  A.  510.  There  is  no  right  to  a  jury  trial 
in  an  election  contest  Whallon  v.  Bancroft, 
4  Minn.  109  (GIL  70);  Ford  v.  Wright,  18 
Minn.  518  (GIL  480).  Nor  is  there  in  quo 
warranto.  State  v.  Minn.  Thresher  Mfg.  Co., 
40  Minn.  213,  41  N.  W.  1020,  3  Li  R.  A.  BIO. 
We  hold  that  a  party  to  a  statutory  election 
contest  has  no  constitutional  right  to  a  jury 
trijBtl.  We  do  not  think  the  question  doubt- 
ful. That  Wisconsin,  under  a  like  consti- 
tutional provision,  and  in  a  similar  election 
contest  proceeding,  adopts  a  contrary  view 
is  not  important  State  v.  Markham,  160  W  is. 
431,  152  N.  W.  161.  At  tb«  time  of  the  adop- 
tion of  the  Wisconsin  Constitution  the  stat- 
ute gavie  a  jury  trial  in  quo  warranto  and 
that  .was  the  proceeding  by  which  the  title 
to  office  was  tried.  The  constitutional  right 
to  a  jury  trial  in  <xie  state  may  well  enough 
differ  from  that  in  another  though  the  ap- 
plicable provision  of  the  Oonstitatlon  is  the 
same  in  both. 

The  condnsion  we  reach  might  be  sapport- 
ed  upon  the  ground  that  the  office  involved  is 
not  a  constitntioaal  one  and  that  llie  Legis- 
lature which  creates  it  may  determine  the 
method  of  trying  the  question  of  right  to  it 
We  prefer  not  to  place  our  holding  upon 
so  narrow  a  ground.  Nor  from  anything  said 
should'  a  holding  be  Inferred  that  a  failure 
to  provide  for  a  jury  trial,  if  a  party  were 
constitutionally  entitled  to  one,  would  ren- 
der the  statute  unconstitutional,  and  that  the 
court,  In  the  absence  of  such  a  provision, 
could  not  call  a  jury. 

[I]  5.  The  contestee  was  called  for  cross- 
examination  under  the  statute.  He  objected 
upon  the  ground  that  the  object  of  the  pro- 
ceeding was  to  oust  him  from  office  for  the 
violation  of  a  criminal  statute  and  that  under 
article  1,  |  7,  of  the  Constitution  he  could 
not  be  compelled  to  be  a  witness.  The  ob- 
jection was  overruled.  This  ruling  presents 
£he  remaining  question.  It  has  been  argued 
at  great  length.    Its  solution  is  not  difficult 

The  violation  of  the  statute  upon  which  the 
contest  is  based  constitutes  a  crime.  G.  S. 
1913,  I  573.  So  far  as  concerns  the  consti- 
tutional question  it  is  not  important  whether 
the  contestant  called  the  contestee  for  cross- 
examination  as  an  adverse  witness  or  made 
him  his  own.  The  provision  of  the  Con- 
stitution, 80  far  as  here  material,  is  as  t<A- 
lows:  "No  person  •  ♦  •  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witaeaa 
aj^alnst  himself."    This  provision  does  mpre 
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than  relleTe  one  from  tbe  necessity  of  being 
a  wltneea  in  a  criminal  prosecution  against 
himself.  It  protects  him  in  any  proceeding, 
civil  <m:  criminal,  or  in  any  investigation,  from 
giving  testimony  tending  to'  show  that  be 
cwnmltted  a  crime,  though  not  then  charged 
with  It.  Simmons  v.  Holster,  13  Minn.  249 
(GU.  232);  Emery's  C^se,  107  Mass.  172,  9 
Am.  Rep.  22;  Counselman  v.  Hitchcock,  142 
U.  S.  547,  12  Sup.  Ct.  195,  35  L.  Ed.  1110; 
People  V.  O'Brien,  176  N.  Y.  253,  68  N.  B. 
853;  6  Jones,  Bv.  {  884  et  seq.  An  Interest- 
ing account  of  the  privilege  against  self- 
incrimination,  both  without  and  with  constl- 
tntlonel  sanction,  is  given  by  Dean  Wigmore. 
S  Wigmore,  Ev.  |  2250  et  seq. 

No  case  Is  cited  where  the  prosecution  call- 
ed the  defendant  as  a  witness  in  a  strictly 
criminal  case.  We  would  not  expect  one. 
Sttch  a  course  would  be  clearly  wrong. 
Where  a  defendant  is  merely  required  to  tes- 
tify before  the  grand  Jury,  and  an  indicts 
ment  is  returned  against  him  on  his  evi- 
dence. It  will  be  quashed.  State  v.  Gardner, 
88  Minn.  130,  92  N.  W.  529;  State  v.  Froi- 
setb,  16  Minn.  296  (611.  260).  In  a  civil  ac- 
tion a  party  may  be  called  as  a  witness.  If 
It  is  then  sought  to  elldt  from  him  incrinn- 
inatlng  testtmcMiy  he  may  assert  Ills  constl- 
tntlonal  privilege  just  as  any  witness  may 
do.  Tbe  contestee  was  not  deprived  of  his 
privilege.  He  was  given  the  opportunity  to 
assert  it  but  was  required  to  submit  himself 
to  examination.  Under  the  corresponding 
provision  of  tbe  federal  Constitution,  and 
under  similar  provisions  of  state  Constitu- 
tions, it  is  held  that  a  proceeding  to  enforce 
a  penalty  or  forfeiture  because  of  the  viola- 
tion of  a  statute  is  a  criminal  action  in  the 
constitutional  sense,  and  that  a  witness  sub- 
ject to  such  a  proceeding  can  Insist  upon  bis 
privilege.  In  some  cases  tbe  question  arises 
wheD  it  is  sought  to  make  the  defendant  a 
witness  in  the  proceeding  to  enforce  tbe  pen- 
alty or  forfdture ;  in  otbers  when  it  is 
sought  to  compel  him  to  give  testimony  or 
disclose  information  which  might  be  used 
against  him  in  such  proceeding.  The  princi- 
ple was  applied  in  Boyd  v.  United  States, 
116  U.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed.  746, 
where  it  was  sought  to  establish  a  forfeiture 
of  goods  fraudulently  imported  without  the 
payment  of  duties;  and  in  Lees  v.  United 
States,  150  U.  S.  476,  14  Sup.  Ct  163,  37  L. 
BJd.  1150,  where  it  was  sought  to  recover  a 
penalty  for  the  Illegal  linx)ortatlon  of  aliens 
under  contract  to  labor ;  and  in  Re  Nickell, 
47  Kan.  734,  28  Pac:  1076,  27  Am.  St.  Rep. 
315,  and  Btt  parte  Gould,  99  Cal.  360,  33  Pac 
1112,  21  h.  R  A.  751,  37  Am.  St  Rep.  67, 
where  it  was  sought  to  compel  a  witness 
diarged  with  contempt  to  be  a  witness  in 
proof  of  it ;  and  in  Robson  v.  Doyle,  191  111. 
566,  61  N.  E.  435,  and  Currier  v.  Concord, 
etc.,  Co.,  48  N.  H.  321,  where  It  was  sought 
by  a  bill  In  chancery  to  compel  a  defendant 
to  disclose  facts  which  would  subject  him  to 
a  penalty  or  forfeiture,'-  and  in  Osborn  r. 


First  Nat  Bank,  154  Pa.  134,  26  AH.  289,  an 
action  of  assumpsit  to  recovei"  penalties  for 
tbe  taking  of  usurious  interest  where  it  was 
held  that  an  affidavit  of  defense,  such  as  was 
provided  by  the  state  practice,  could  not  be 
required  to  prevent  judgment  as  for  want  of 
it;  and  in  Thurston  v.  Clark,  107  CaL  285, 
40  Pac.  435,  a  summary  proceeding  to  remove 
an  oflScer  for  wrongdoing,  where  It  was  held 
that  he  could  not  be  required  to  testify 
against  himself.  And  see  6  Jones,  Ev.  |  892 ; 
3  Wigmore,  EJv.  g  2256  et  seq. ;  40  Cyc.  2533 ; 
50  Cent  Dig.  Wltn.  K  1018-1020;  20  Dea 
I>lgi  Wltn.  S  296.  The  contestee  cites  as  con- 
trolling State  V.  Markham,  162  Wis.  55,  155 
N.  W.  917.  This  was  a  proceeding  to  annul 
the  election  of  a  candidate  because  of  a  vio- 
lation of  the  corrupt  practices  act  The  pro- 
ceeding and  the  statute  under  which  it  was 
brought  were  much  the  same  as  the  proceed- 
ing and  statute  before  us.  An  order  was  ob- 
tained for  tbe  examination  of  the  defendant 
before  trial  pursuant  to  tbe  Wisconsin  stat- 
ute. Stats.  {  4096.  The  purpose  of  the  ex- 
amination was  to  show  that  the  defendant 
was  guilty  of  a  violation  of  the  statute  and 
this  would  restilt  In  tbe  annulment  of  his 
election.  The  order  was  dismissed  because 
tbe  statutory  proceeding,  "bdng  an  action  to 
enforce  a  penalty  or  forfeiture  for  criminal 
misconduct  the  defendant  cannot  be  com^ 
pelled  to  be  a  witness  against  himself  there^ 
in."  The  examination  before  trial  authorlE- 
ed  by  the  Wisconsin  statute  is  a  subetitnte 
for  a  bill  of  discovery  under  the  old  chancery 
practice.  Cleveland  v.  Burnham,  60  Wis.  16, 
17  N.  W.  126,  18  N.  W.  190;  Whereatt  v.  Bi- 
lls, 65  Wis.  639,  27  N.  W.  630,  28  N.  W.  333. 
Courts  of  equity  did  not  by  a  bill  of  dis- 
covery, compel  a  defendant  to  make  a  disclo- 
sure of  facts  which  subjected  him  to  a  crim- 
inal prosecution  or  to  a  penalty  of  forfei- 
ture. 1  Pom.  Eq.  Jur.  {  202;  1  Daniell,  Cb. 
Pr.  606;  4  Jones,  Bv.  {{  702,.  708;  6  Bac 
PI.  &  Pr.  742-744;  14  Cyc.  333-335.  Such  a 
bUl  was  demurrable.  Tbe  ruling  of  the  Wis- 
consin court  was  in  harmony  with  the  cban- 
eery  rule.  We  take  it  tbat  this  was  sub- 
stantially its  extent  So  far  as  concerns  the 
result  it  may  be  ccmceded,  and  it  ia  not  necr 
essary  to  go  further,  that  the  Constitution 
protects  one  against  a  disclosure  which  will 
subject  him  to  a  i)enalty  or  forfeiture  as  well 
as  against  a  disclosure  which  will  subject 
him  to  a  criminal  prosecution.  To  give  one 
the  full  protection  of  the  constitutional  guar- 
anty it  is  not  necessary  to  hold  that  in  an 
election  contest  proceeding, '  triable  by  the 
court,  the  contestee  may  not  be  called  as  a 
witness  and  examined  subject  to  bis  consti- 
tutional privilege.  Any  testimony  which 
would  subject  him  to  a  forfeiture  through 
the  annulment  of  his  election  would,  by  force 
of  tbe  statute,  subject  him  to  a  criminal 
prosecution,  and  the  assertion  of  his  privi- 
lege would  protect  him.  A  holding'  that  the 
constitutional  right  of  the  contestee  is  in- 
vaded when  be  la  called  as  a  witness,  but 
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Is  given  traedom  from  seU-incrlminatlon,  is 
unsupported  by  direct  authority  aad  Is  with- 
out substantial  l^al  basis.  There  was  no 
error  in  permitting  the  contestee  to  be  called 
as  a  witness.  When  a  witness  be  was  enti- 
tied  to  the  constitutional  protection  against 
self-incrimination.  It  may  be  noted  that  the 
election  ccmtest  is  In  its  general  characteris- 
tics a  civil  proceeding  and  it  was  so  consid- 
ered in  MUler  v.  Maler,  161  N.  W.  513,  and 
Saaii  V.  Gleason,  126  Minn.  278,  148  N.  W. 
293. 
Order  affirmed. 


POSCH  V.  LION  BONDING  &  SUEETI  00. 
(No.  20365  [87].) 

(Supreme  Court  of  Minnesota.    June  8,  1917.) 

(SyUaiua  6y  the  Court.) 

1.  iNTOxiCATiNe  I/iquoas  ©=»88(1)— Pabthsb 
«=»30,  88(4)  —  Saloon  Keefer'b  License 
Bond— Suit  aoainbt  Subbtt  Alone— Mia- 
JoiNDEB  op  Defendants— Waivml 

If  Uie  liability  of  a  saloon  keeper  and  the 
surety  on  his  license  bond  is  joint  and  several, 
as  it  probably  is,  the  surety  may  be  sued  alone. 
If  the  liability  is  joint,  and  the  action  is  brought 
against  the  surety  alone,  it  is  simply  a  nonjoin- 
der of  a  party  defendant,  and  must  be  taken  ad- 
vantage 9f  by  demurrer  or  answer,  or  it  is 
waived. 

[£d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  (Tent.  Dig.  {  91 ;  Parties,  C!ent.  Dig.  U 
42-45,  47,  48,  51,  145,  147.]     . 

2.  Pbincipal  and  Sttbbtt  $=>65  —  Aokht'b 

BXECUTZON  OF  SUBXTT  BOND — BFFKOT. 

The  bond  in  this  case  was  executed  in  the 
name  of  and  on  behalf  of  defendant  by  an  agent 
who  had  authority  to  so  execute  it,  and  is  the 
bond  of  defendant.        , 

S.  Intoxicating  Ligtroas  «=»810— Action  or 
Saloon   Kebfek's  License  Bond— Fkoxi- 
MATE  Cause  or  Death— Evidence. 
The  evidence  sustains  the  finding  of  the  jury 

that  the  proximate  cause  of  death  of  plaintiffs 

husband  was  intoxication,   produced   by  liquor 

sold  him  by  the  saloon  keeper. 
[£!d.  Note.— For  other  cases,  see  Intosdcating 

Liquors,  Cent  Dig.  U  449-452.] 

4.  Ihtoxioattno  Liquobs  «=>286  —  Sale  oh 
Sunday— Statutd— Saloon  Keepeb's  Li- 
cense Bond. 

The  sale  was  in  violation  of  the  statute  and 
the  terms  of  the  bond,  in  that  it  was  made  mi 
Sunday,  made  to  an  habitual  drunkard,  and  to 
an  intoxicated   person. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  (Tent.  Dig.  }  420.] 

5.  intoxicatino  liquobb  «=>301  —  saloon 
Ebepeb's  License  Bond— Unlawful  Sale 
—Liability  of  Subett. 

A  sale  to  an  habitual  drunkard  was  a  viola- 
tion of  the  statutes  and  of  the  terms  of  the  bond, 
and  may  form  the  basis  of  liability  on  the  part 
of  the  surety,  altbough  no  written  notice  had 
been  given  the  saloon  Keeper. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  437.] 

6.  Intoxtcatino  Liquobs  '^s»901  —  Saloon 
Keefeb's  Bond— UNLAwruL  Saub— Pbozi- 

HATE  Cause. 
The  fact  that  the  sale  was  made  on  Sunday 
makes  it  unlawful  and  a  violation  of  the  bond. 


Liability  ensues  if  the  sale  was  the  proximate 
cause  of  dam'age. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  437.] 

7.  Misconduct  of  Counsel. 

There  was  no  misconduct  of  counsel  suffi- 
cient to  warrant  a  new  trial. 

8.  Intoxicating  Liquobs  «=>312  —  Unlaw- 
ful Sal»— Civil  Damage- RxcEservs  Dam- 
ages. 

The  damages  are  not  excessive. 
[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  (3ent  Dig.  §g  453-455,  458.] 

9.  Appeal  and  Ebbor  ^=»1064(4)— Harmless 

EBBOB  —   T:«ADVEBTBNT  USE   OF    LaNGUAOX 

IN  Chabos. 
There  was  no  prejudicial  error  in  the  inad- 
vertent use  of  certain  language  in  the  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4224;  Trial,  Cent  Dig.  S9 
475,  525.] 

(Additionat  SyWabui  hy  Editorial  Btaff.} 

10.  Pbincipal  and  Subety  e=55— Power  of 
Attobney— "Municipal." 

Under  a  power  of  attorney  to  the  agent  of  a 
surety  company  to  execute  bonds  on  all  munici- 
pal licensee,  he  was  authorized  to  execute  a 
saloon  keeper's  license  bond,  where  the  license 
was  granted  by  a  county  board,  as  the  word 
"municipal"  is  not  always  used  in  the  limited 
sense  of  applying  to  cities,  towns,  or  villages. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Munici- 
paL] 

Appeal  from  District  Ck>urt,  Morrison 
0>UDty;    William   L.   Parsons,   Judge. 

Action  by  Mary  Poach  against  the  Lion 
Bonding  &  Surety  Company.  Judgment  for 
plaintiff,  and  from  an  order  denying  Its  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict or  for  a  new  trial,  defendant  ai^>eal8. 
Order  affirmed. 

Ware  & .  Junell,  of  Minneapolis,  for  appel- 
lant. D.  M.  Cameron,  of  Little  Falls,  for 
respcHident 

BUNN,  J.  Defendant  is  the  surety  on  the 
liquor  license  bond  of  Nick  Schwieutek,  who 
between  November  12,  1914,  and  November 
12,  1916,  operated  a  saloon  at  Ox>ole,  a  village 
in  Steams  county.  This  action  was  brought 
by  the  widow  of  Frank  Posch  to  recover,  on 
the  bond  for  her  husbaxMl's  deatii,  alleged  to 
have  been  caused  by  liquor  sold  him  in  vi- 
olation of  law  by  Sohwlentek.  The  action  is 
against  the  surety  alone,  the  principal  not 
having  been  Joined  as  a  defendant  There 
was  a  verdict  in  favor  of  plalntiS  in  the 
sum  of  $2,000,  the  full  penalty  of  the  bond. 
Defendant  appeals  from  an  order  denying 
its  motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial. 

Two  points  made  by  defendant  on  this  ap- 
peal may  be  disposed  of  before  considering 
the  case  on  its  merits. 

[1]  1.  It  is  insisted,  first,  that  the  action 
cannot  be  maintained  against  the  surety 
alone.  (3ounsel  do  not  agree  with  our  deci- 
sions holding  that  the  injured  party  may 
bring  suit  on  a  liquor  license  bond,  but  con- 
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cede,  aa  they  must,  that  we  have  so  decided, 
and  do  not  ask  us  to  overrule  Lynch  t.  Bren- 
nan,  131  Minn.  136,  154  N.  W.  795,  L.  E.  A, 
1916B,  269,  and  KosU  t.  Fakkala,  121  Minn. 
480,  141  N.  W.  793,  47  L.  R.  A.  (N.  S.)  183. 
They  accuse  the  court  of  Judicial  legislation, 
and  Implore  ua  not  to  add  to  this  offense  by 
ruling  that  the  Injured  party  may  sue  the 
surety  without  joining  the  principal.  Of 
course  the  surety  is  not  liable  unless  the 
principal  is.  If  the  liability  is  joint  and 
several.  It  is  plain  that  the  surety  may  be 
sued  alone.  This  Is  probably  the  nature  of 
the  liability,  but,  conceding  that  it  is  not, 
and  that  the  liability  Is  joint,  what  is  the 
result?  Simply  the  nonjoinder  of  a  party 
defendant.  The  defendant  did  not  demur  to 
the  complaint  on  this  ground,  nor  raise  the 
point  In  his  answer.    It  was  waived. 

[2,10]  2.  The  second  of  the  points 'men- 
tioned Is  that  the  bond  was  executed  in  the 
name  of  defendant  by  an  agent  who  was 
without  authority  from  It  to  execute  bonds 
of  this  character.  The  Instrument  was  ex- 
ecuted in  defendant's  name,  and  sealed  with 
its  seal.  This  prima  facie  case  was  attempt- 
ed to  be  rebutted  by  the  introduction  In  evi- 
dence of  the  power  of  attorney  given  by  de- 
fendant to  the  agent  whose  authority  la  In 
question.  Among  other  bonds  which  by  this 
Instrument  he  was  authorized  to  execute  on 
behalf  of  defendant  were  "any  and  all  mu- 
nicipal license  and  permit  bonds."  Defend- 
ant seems  to  concede  that  this  would  confer 
authority  to  execute  Uquor  license  bonds 
where  the  license  is  granted  by  a  city.  In 
the  present  case  the  license  was  granted  and 
Issued  by  the  county  board,  and  the  claim  Is 
that  the  power  of  attorney  does  not  cover  a 
license  so  issued.  We  do  not  construe  the 
words  "municipal  license  bonds"  so  narrow- 
ly. We  perceive  no  reason  why  defendant 
should  permit  an  ageut  to  execute  a  liquor 
license  bond  in  one  case  and  not  in  the  oth^ 
er.  The  word  "municipal"  Is  not  always 
used  in  the  limited  sense  of  applying  to 
cities,  towns,  or  villages.  It  has  a  broader 
meaning,  and  we  think  it  was  Intended  to 
have  this  broader  meaning  as  used  In  the 
power  of  attorney.  We  hold  that  the  prima 
facie  case  made  by  the  bond  itself  was 
strengthened  rather  than  rebutted  by  the 
power  of  attorney,  and  that  there  is  no  merit 
in  the  contention  of  defendant 

The  statement  of  facts  which  follows 
should  be  sufflclent  to  an  understanding  of 
the  questions  involved  below  and  on  this  ap- 
peal. Frank  Poscfa  was  a  farmer  who  help- 
ed In  the  farm  work  and  did  work  for  oth- 
ers when  he  was  not  drunk.  On  Sunday, 
October  10,  1015,  at  about  1:30  p.  m.  he  left 
his  home  for  the  saloon  of  Schwlentek,  some 
three  miles  distant,  and  never  returned  alive. 
The  evidence  Is  undisputed  that  on  his  ar- 
rival In  the  saloon  he  was  sober,  but  it  Is 
fairly  clear  that  he  did  his  best,  with  the 
able  aasistanoe  of  the  bartender,  to  overoome 


this  obstacle  to  a  happy  Sunday  afternoon. 
He  took  four  or  five  drinks  of  brandy  ot 
whisky,  probably  the  former,  purchased  a 
pint  of  the  same  liquor,  and  left  the  saloon. 
He  visited  a  store  In  the  village,  where,  with 
a  little  help,  he  consumed  the  pint.  He  then, 
in  company  with  two  friends,  returned  to 
the  saloon.  At  this  time  he  was  admittedly 
"talking  loud"  and  "feeUng  happy."  He  took 
five  or  six  more  drinks  in  rapid  success 
slon,  and  then  bought  another  pint  bottle. 
The  evidence  is  quite  persuasive  that  Fosdi 
was  pretty  well  Intoxicated  at  the  time  of 
this  last  purchasei  He  left  the  saloon  alone. 
This  was  late  in  the  afternoon,  and  it  was 
growing  dark.  Shortly  after  this  he  was 
seen  lying  in  a  ditch  by  the  roadside  some  80 
rods  from  the  saloon.  He  was  asleep.  la 
the  early  evening  the  people  in  front  of 
whose, place  Posch  was  lying  made  an  un- 
successful  effort  to  rouse  him;  he  was  lying 
on  his  face,  and  they  apparently  succeeded 
in  partly  turning  him,  after  which  they  left 
him  for  the  night.  In  the  morning  Posch 
was  found  still  lying  In  the  ditch,  but  dead. 
The  coroner  was  notified,  and  arrived  during 
the  forenoon.  He  testified  that  Posch  was 
lying  with  his  face  down  In  the  ditch,  his 
mouth  was  in  the  mud,  and  some  mud  In 
bis  mouth.  The  coroner,  who  was  a  physi- 
cian of  long  experience,  gave  his  opinion  that 
the  Immediate  cause  of  death  was  suffoca- 
tion from  his  mouth  lying  In  the  mud  or  dirt 
of  the  ditch.  Tha  bottle  was  found  in  a 
pocket,  the  contents  half  consumed. 

[3]  3.  Perhaps  the  chief  contention  of  de- 
fendant on  these  facts  is  that  the  death  of 
Posch  was  not  proximately  caused  by  the 
liquor  sold  him  by  Schwlmtek.  This  ques- 
tion was  carefully  and  correctly  submitted  to 
the  jury,  and  we  find  no  difficulty  In  hold- 
ing that  the  evidence  warranted  its  submis- 
sion and  fully  justified  a  finding  that  In- 
toxication due  to  the  liquor  sold  Posch  at 
Schwientek's  saloon  was  the  proximate  cause 
of  bis  death.  Defendant  claimed  on  the 
trial  that  Posch  had  received  an  Injury  some 
days  before,  and  sought  to  have  the  jui7 
infer  some  connection  between  this  injury 
and  the  death,  but  certainly  the  evidence  on 
this  point  fell  far  short  of  being  conclusive. 
On  the  contrary,  we  are  satisfied  that  but 
for  his  Intoxication  on  this  afternoon  Posch 
would  not  have  selected  the  bottom  of  a 
ditch  for  his  bed,  and  would  have  Uved  un- 
til his  drinking  habits  caused  his  death  In 
some  other  way. 

[4]  4.  There  Is  no  doubt  at  all  that 
Schwlentek,  through' bis  bartender,  violated 
the  law  In  selling  the  liquor  to  Posch.  In 
the  first  place,  it  was  Sunday.  Secondly, 
the  evidence  leaves  no  doubt  that  Posch  was 
an  habltnal  drunkard.  The  testimony  Intro- 
duced by  plaintiff  sufficiently  proved  this, 
and  defendant,  in  Its  effort  to  prove  that 
plaintiff  did  not  lose  much  by  her  husband's 
deatli,  succeeded  in  making  the  case  oeaclu< 
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■Ive  on  OUs  point.  In  tiie  tUrd  place,  as  we 
lutve  before  said,  tbe  evidence  abandantly 
Jnstlfled  the  joiy  In:  finding  that  Posch  was 
Intoxicated  when  the  last  Uqnor  was  sold 
him.  If  not  when  he  came  into  the  saloon 
the  second  time.  The  Jnry  found  by  an- 
swers to  special  qnestlons  that  Foecb  was  an 
habitual  drunkard,  and  that  he  was  intox- 
icated when  the  liquor  was  sold  him. 

[B]  5.  It  Is  urged  that  defendant's  liabili- 
ty cannot  be  based  upon  the  fact  that  Posch 
was  an  habitual  drunkard.  It  Is  probably 
unnecessary  to  decide  this  point,  as  Tiola- 
tions  of  the  terms  of  the  bond  and  of  the 
statutes  are  found  In  the  sale  to  an  Intoxicat- 
ed person  and  In  the  sale  on  Sunday.  But 
tba  statute  (6.  S.  1913,  sec.  3117)  provides 
that  the  liquor  license  bond  shall  be  condi- 
tioned that  the  saloon  keeper  shall  not  s^ 
Uqaor  to  an  habitual  drunkard.  The  con- 
tention is  that  this  language  should  be  con- 
strued in  the  light  of  section  3116,  which 
provides  that  the  bond  shall  be  conditioned 
that  the  saloon  keeper  shall  not  sell  liquor 
"at  any  time  when  tbe  sale  of  such  liquor 
is  forbidden  by  law,  nor  to  any  person  to 
whom  suoh  sale  Is  so  forbidden."  A  sale  to 
an  habitual  drunkard  is  made  a  criminal  of- 
fense by  section  3148  only  after  written  no- 
tice is  given  the  saloon  keeper.  The  bond 
in  this  case  is  conditioned  as  required  by 
section  3117,  and  provides  that  the  saloon 
keex>er  shall  not  sell  to  an  habitual  drunkard. 
We  do  not  sustain  defendant's  claim  that 
the  clause  of  the  bond  as  to  sales  "within 
Aie  year  after  written  noHce"  applies  to 
sales  to  an  habitual  drunkard. 

[I]  6.  Defendant  argues  that  the  fact  that 
the  liquor  was  sold  on  Sunday,  rather  than 
on  a  week  day,  cannot  be  considered  the 
proximate  cause  of  the  death  of  Posch.  This 
Is  correct  enough,  in  that  the  same  result 
might  have  followed  a  legal  sale,  but  the 
argument  leads  nowhere.  Had  It  been  a  le- 
gal sale,  no  liability  would  have  followed, 
whatever  the  proximate  result,  but,  being  11- 
l^al,  the  saloon  keeper  and  his  sur^y  are 
liable  for  the  result  It  was  the  illegality 
of  the  sale  that  made  the  act  a  violation  of 
the  bond,  but  it  was  the  sale  itself  that  was 
tbe  proximate  cause  of  the  death.  The  argu- 
ment confuses  the  question  of  whether  tbe 
act  was  wrongful  and  the  question  of  proxi- 
mate cause. 

[7]  7.  The  claim  of  misconduct  of  plaln- 
tUTs  counsel  need  not  be  discussed  in  detalL 
The  trial  court  did  not  deem  the  conduct 
'complained  of  sufficient  to  warrant  a  new 
trial,  though  subject  to  criticism.  We  con- 
cur. 

[t1  8.  WhUe,  as  tbe  trial  court  said,  the 
Jnry  would  have  been  justified  in  finding 
Pooch's  Ufe  of  little  pecuniary  value  to  plain- 
tiff, owing  to  his  apparently  firmly  fixed  hab- 
it of  getting  drunk  whenever  he  could  obtain 
liquoi',  we  do  not  feel  Justified  in  saying 


that  the  verdict  is  so  large  as  to  warrant  our 
interference.  He  was  a  big,  strong  man,  with 
a  life  expectancy  of  26  or  27  years.  He 
worked  in  the  Intervals  when  he  was  not 
under  the  Influence  of  liquor,  and  had  he 
lived,  we  do  not  know  how  soon  it  would  have 
been  impossible  for  him  to  obtain  the  poison 
that  maide  his  life  of  so  little  value  to  any- 
body. 

[9]  9.  There  is  a  daim  of  error  in  the 
charge  that  may  Justify  mention.  In  defin- 
ing what  would  constitute  intoxication,  the 
court  said  that  if  Posch  was  furnished  in- 
toxlcaUng  liquor  by  Sdliwlentek  or  his  bar- 
tender, and  if,  at  the  time,  he  was  so  affected 
by  »uoh  liquor  taken  into  his  system  as  to 
cause  him  to  lose  s^-control,  etc,  "he  was 
then  intoxicated  at  the  time  that  the  liquor 
was  furnished  to  him."  The  use  of  the  word 
"such,"  construing  that  word  to  refer  to  the 
liquor  then  furnished  Posch,  makes  the  In- 
struction an  absurdity.  It  was  plainly  not 
so  intended,  and  the  use  of  the  word  was  a 
mere  inadvertence.  We  do  not  tlilnk,  in  view 
of  tbe  charge  as  a  whole,  that  the  Jury  could 
have  been  misled.  Even  granting  that  there 
was  error  here,  and  that  defendant  was  not 
obliged  to  call  the  court's  attention  to  the  in- 
advertence at  the  time,  there  could  be  no 
prejudice  in  view  of  the  amply  sustained 
finding  of  the  Jury  that  Posch  was  an  habit- 
ual drunkard,  and  the  admitted  fact  that 
tbe  sale  yr^s  on  Sunday. 

Order  affirmed. 


AM>BN     V.     SACRAMENTO     SUBURBAN 
FRUIT  LANDS  00.    (No.  20838  [152].) 

(Supreme  Court  of  Minnesota..   June  9>  1917.) 

(SyUalut  iy  the  CourtJ 

1.  Bbokebs  €=>86(1) — Action  fob  Coious- 
aiON— Evidence. 

Tbe  evidence  is  held  to  sustain  a  finding  of 
the  jury  that  the  plaintiff  had  a  contract  with 
the  defendant  by  which  he  was  to  have  as  com- 
pensation for  his  services  a  specified  percentage 
of  the  selling  price  of  all  lands  of  tbe  defendant 
for  which  he  procured  purchasers,  and  that  pur- 
suant to  such  contract  he  procured  puicha^rs 
and  earned  the  agreed  compensation. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  S§  117,  lis.] 

2.  Appbai.  and  Ebbob  9;5>1033(9)— Triai.  <t=» 
815— Right  to  Allkqb  Erboe— Amount  or 
Vebdiot. 

The  general  rule  is  that  a  defendant  cannot 
complain  that  a  verdict  is  in  amount  more  favor> 
able  to  him  than  it  might  have  been;  but  where 
the  damages  are  not  unliquidated,  but  are  cer- 
tain, and  the  plaintiff  if  entitled  to  anything  is 
entitled  to  a  specific  sum,  and  the  jury  disregard 
the  issues  and  the  evidence  and  compromise  be- 
tween the  right  of  recovery  and  the  amount  of 
it,  giving  a  sum  greatly  less  than  the  plaintiff 
should  have  if  he  recovered  anything,  the  de- 
fendant may  assail  the  verdict  Ttus  rule  is 
applied  to  a  case  where  the  plaintiff,  if  entitled 
to  anything,  was  entitled  to  10  per  cent,  of  the 
selling  price  of  one  or  both  of  two  tracts  of  land, 
one  of  which  was  sold  for  $10,000  and  the  other 
for  $2,500,  tbe  amount  of  the  agreed  comi>ensa- 
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tion  for  die  sale  of  both  beinac  $1,250,  and  the 
jury  returned  a  verdict  for  $800. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dis.  {  4061 ;  Trial,  C«it.  Di«.  H 
740-742.] 

Appeal  from  District  Court,  Hennepin 
County ;  John  H.  Steele,  Judge. 

Action  by  Andrew  Alden  against  the  Sac- 
ramento Suburban  Fruit  Lands  Company. 
Judgment  for  plalntllt,  and  from  an  order 
denying  defendant's  altematlTe  motion'  for 
judgment  or  a  new  trial,  It  appeals.  Order 
rcTersed. 

Einar  Hoidale,  of  Minneapolis,  fOr  appel- 
lant. John  A.  Nordln,  of  Minneapolis,  for  re- 
spanA&it. 

DIBEOa  C.  Action  to  recover  the  agreed 
compensation  for  securing  purchasers  for 
lands  of  the  defendant.  Verdict  for  the 
plaintifT.  Defendant  appeals  from  the  order 
denying  its  alternative  motion  for  Judgment 
or  a  new  trial. 

[1]  1.  The  defendant  owned  6,000  or  7,000 
acres  of  Oalifomia  lands  and  was  engaged 
in  an  active  campaign  to  sell  them.  Ibe  plain- 
tiff claims  that  he  had  a  contract  by  which 
lie  was  to  have  10  per  cent,  of  the  selling 
price  of  the  lands  for  which  he  procured  pur- 
chasers, and  that  be  procured  two  purchasers 
to  whom  the  defendant  sold.  The  defendant 
denies  that  it  had  a  contract  with  the  plain- 
tiff or  that  he  procured  the  two  purchasers. 
It  admits  tltat  it  sold  to  them.  The  defend- 
ant is  a  corporation  with  its  office  in  Minne- 
apolis. One  Snesrud  was  engaged  in  solicit- 
ing purchasers  for  it  upon  a  commission  ba- 
sis. It  does  not  seem  that  he  had  authority 
to  employ  others.  He  and  the  plaintiff  were 
togetHer,  apparently  co-operating,  and  were 
much  about  the  office.  He  introduced  the 
plaintiff  to  the  defendant's  secretary  in  the 
office  of  the  company.  It  is  there  that  the 
plaintiff  claims  that  the  agreement  for  the  10 
per  cent  commission  was  made.  This  was 
some  months  prior  to  the  two  sales  which 
were  made  in  February  and  Marcti,  1913. 
The  secretary,  without  denying  tliat  he  may 
have  bad  a  talk  with  the  plaintiff,  denies 
that  be  had  a  talk  in  which  he  agreed  to 
I)ay  him  a  commission.  He  says  that  he  had 
a  talk  with  him  in  the  fall  of  1914,  which 
was  after  these  sales  were  made,  and  then 
told  him  that  he  would  give  him  10  per  cent 
on  straight  sales  and  8  per  cent  on  trades, 
and  that  this  was  the  only  time  be  talked 
with  him  on  the  subject  of  compensation. 
The  precise  authority  of  the  secretary  does 
not  appear.  He  was  about  the  office,  though 
not  all  of  the  time,  and  interested  himself  in 
sales.  Later  he  assumed  the  right  to  agree 
upon  compensation  for  future  sales.  At  the 
time  the  company  was  very  active  in  promot- 
ing sales,  arranged  excursions  to  the  lands, 
lutd  lantern  shows  of  them  several  evenings 
at  its  office,  and  on  these  occasions  the  sec- 
r^ai7  and  the  plaintiff  and  many  others 


were  present  nie  evidence  made  It  a  que*- 
tion  tor  the  Jury  whetlL»  the  plaintiff  liad 
an  agreement  with  the  defendant's  secretary 
for  compensation  on  the  basis  of  10  per  cent 
of  the  selling  price  and  whether  the  secre- 
tary was  acting  with  the  authority  of  the 
company.  It  is  hardly  contended  that  wheth- 
er the  plaintiff  procured  tlie  two  purchasers 
was  not  for  the  Jury. 

[2]  2.  The  sale  to  one  jfatdatMet  was  for 
$10,000  and  to  the  other  for  $2,600.  At  the 
agreed  compensation  the  plaintiff,  if  lie  pro- 
cured l>oth  purchasers,  was  entitled  to  $1,000 
plus  $250,  or  a  total  of  $1,200,  and  If  he  pro- 
cured but  one  to  a  sum  computed  on  a  like 
basis.  The  complaint  did  not  allege  the  rea- 
sonable value  of  the  plaintifTs  services  nor 
was  there  proof  of  it  U  entitled  to  any- 
thing the  plaintiff  was  entitled  to  the  con- 
tract rate  of  compensation.  The  trial  court 
charged  the  Jury  to  that  effect  Tlie  verdict 
was  for  $600.  The  plaintlfl  does  not  com- 
plain. He  could.  The  Question  is  whether 
the  defendant  can. 

The  rule  is  general  that  a  party  cannot 
complain  of  a  verdict  more  favorable  to  him 
in  amount  than  it  might  have  been.  With 
the  proper  application  of  this  rule  there  is 
no  quarreL  In  invoking  it  the  plaintiff's  ar^ 
gument  is  that  the  Jury  found  a  contract  to 
pay  10  per  cent  of  the  sale  prices,  and  that 
the  plaintiff  procured  the  purchasers  pursu- 
ant to  it,  and  then  gave  him  less  than  he 
was  entitled  to  rec^ve,  and  that  tlie  defend- 
ant cannot  complain.  The  damages  were  not 
unliquidated.  They  were  entirely  certain. 
The  Jury  did  not  make  a  ntlstaka  They 
were  not  under  a  misappreboidon.  They 
disregarded  the  evidence  and  the  Issues  and 
the  trial  court's  charge.  That  they  compro- 
mised does  not  admit  of  question.  The  ver- 
dict does  not  respond  to  the  evid^ice  of  the 
plaintiff,  or  to  that  of  the  defendant,  or  to  a 
part  of  either  or  of  both.  The  Jury  compro- 
mised, not  on  the  question  whether  there  was 
a  contract  between  the  parties,  nor  upon 
what  it  was,  nor  upon  what  the  recovery  on 
the  contract  basis  should  be,  but  between  the 
right  of  recovery  and  its  amoont  TMa 
compromise  was  a  sacrifice  of  the  very  prin- 
ciple upon  whi<di  a  proper  recovery  rest- 
ed. Neither  the  plaintiff  nor  the  defendant 
liad  the  fair  Judgment  of  the  whole  iuey 
upon  all  the  issues.  Under  such  circum- 
stances the  weight  of  authority  holds  tliat 
the  defendant  may  successfully  assail  the 
verdict  New  Home  Sewing  Machine  Co.  v. 
Simon,  107  Wis.  368,  83  N.  W.  649;  Bress^ 
ler  V.  McVey,  82  Kan.  341,  108  Pac.  97;  Fuld 
v.  Kahn,  24  N.  Y.  Supp.  558  ;i  Plonier  v.  Alex- 
ander, 7  Misc.  Rep.  709,  28  N.  Y.  Supp.  167; 
Metz  r.  Campbell,  U  Misc.  Rep.  284,  82  N. 
X.  Snpp.  155;  Powers  v.  Oouraud,  10  Misc. 
Rep.  268,  44  N.  X.  Snpp.  248;  Feldnuui  ▼. 


i  Reported  In  full  In  tlis  New  York  Supplement; 
reported  ae  a  memorandum  deoleton  wltbont  opta- 
ion  In  4  Mieo.  Rep.  fiOO. 


Digitized  by 


Google 


Minn.) 


IN  RE  JUDIOIAti  DITCH  ^O.  8 


135 


LeT7,  66  Mlac.  Rep.  668,  106  M.  T.  Supp. 
1002.  Hicfalgan  recognises  the  rule.  Bene- 
dict v.  Michigan  Beef  &  ProTUloa  Co.,  116 
Mich.  627,  73  N.  W.  802.  There  are  cases 
opposed.  Evans  v.  Koons,  10  Ind.  App.  603, 
38  N.  £.  SSO;  Fischer  t.  H(rimes,  123  Ind. 
S26,  21  N.  B.  377;  Roberts  t.  Rlgden,  81  Oa. 
440,  7  S.  E.  742.  We  follow  what  we  believe 
to  be  the  practical  working  rule,  and  the  one 
which  Is  supported  by  the  weight  of  author- 
ity, and  hold  that  the  defendant  can  ques- 
tion the  verdict. 
Order  reversed. 


In  re  JUDICIAL  DITCH  NO.  8  IN  KANDI- 
lOHI  AND  MEEKER  COUNTIES. 

BOMSTA  V.  NSLSON  et  al. 

(No.  20380  [141].) 

(Supreme  Covut  of  Minnesota.    June  8,  1917.) 

(Svllahus  hy  the  OovrtJ 

1.  Dbains     «=9S2(3)— Obdeb     Estabushiho 
^\  jTc  H^"- Appeal 

Although  the  statute  (Gen.  St  1913,  {  5577) 
does  not  allow  an  appeal  from  an  order  estab- 
Usliine  a  judicial  ditch,  it  allowa  on  appeal  from 
a  final  order  confirming  an  assessment  therefor, 
and  upon  such  appeal  the  question  may  be  rais- 
ed that  the  assessment  is  void  for  lack  of  author- 
ity to  construct  the  ditch. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  H  81,  84-86.] 

2.  Dbailns  9=350— Sboond  and  Mobe  'Ex.tss- 
BivE  DiTou— Inclusion  of  Fobveb  Ditch. 

Where  a  judicial  ditch  has  been  constructed 
which  provides  drainage  for  only  a  part  of  the 
lands  in  the  drainage  basin  which  require  drain- 
ase^  a  second  and  more  extensive  judicial  ditch 
which  will  provide  drainage  for  lands  not  pro- 
vided for  by'  the  first,  and  will  also  more  effi- 
ciently drain  the  lands  sought  to  be  drained  by 
the  first,  may  be  constructed  and  may  indude 
the  former  ditch  as  a  part  thereof  for  the  pur- 
pose of  widening  and  deepening  the  former  ditch 
and  extending  it  to  a  proper  outlet 

[Ed.  Note.— SV>r  other  cases,  see  Drains,  Cent 
Dig.  H  8,  62.] 

3.  Dbains  ^a>71— Dtfch  AaBB9BicENi<— Addi- 
TIONAI.  BsNEni. 

If  land  which  has  been  assessed  for  the  first 
ditch  receives  an  additional  benefit  from  the 
second  ditch,  it  may  be  assessed  for  the  second 
ditch  in  an  amount  not  exceeding  the  additional 
benefit  so  received. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 

k.  !  74.] 


Dig 


Appeal  Irom  District  Court,  Kandiyohi 
Ciounty;  O.  E.  Qvale,  Judga 

Proceeding  In  the  matter  of  Judicial  Dltdi 
No.  8  in  the  Counties  of  Kandiyohi  and  Meek- 
er. From  an  order  overruling  his  objections 
to  an  assessmoit  and  from  an  order  confirm- 
ing the  assessment,  Andy  H.  Bomsta  appeals ; 
Hemming  S.  Nelson  and  others  respondents. 
Order  affirmed. 

Geo.  H.  Otterness  and  B,  W.  Stanford, 
both  of  Wlllmar,  O.  A.  Fosnes,  of  Montevideo,, 
and  Ij.  K.  Sexton,  of  Litchfield,  for  appellant 
T.  O.  Gilbert,  of  Wlllmar,  and  L.  D.  Barnard, 
of  Renville,  for  respondents. 


TAYLOR,  O.  Under  proceedings  begun  in 
1908,  judicial  dltcb  No.  1  in  the  counties  of 
Kandiyohi  and  Meeber  was  duly  established 
and  constructed,  and  the  cost  thereof  was 
duly  assessed  against  the  property  benefited 
thereby.  The  proceedings  here  in  question 
were  Instituted  to  estaUlsh  and  construct  a 
judicial  ditch,  in  those  counties,  designated 
as  judicial  ditch  No.  8 ;  and,  "by  construction 
of  the  proposed  ditch  No.  8,  which  is  laid  over 
the  course  of  said  dlteh  No.  l,.and  which  ex- 
tends about  two  miles  beyond  the  terminus 
thereof,  it  Is  proposed  to  greatly  enlarge, 
widen  and  deepen  the  main  channel  of  said 
ditch  No.  1,  that  branch  ditches  are  prescrib- 
ed for  ditch  No.  8,  which  were  not  included 
in  ditch  No.  1,  and  that  the  purpose  of  said 
new  ditch  and  the  branches  thereof  is  to 
drain  a  greater  territory  than  drained  by 
dlteh  No.  1,  and  will  more  effectively  drain 
the  entire  territory  covered  by  both  projects." 
Appellant's  property  was  assessed  for  the 
construction  of  judicial  ditch  No.  1,  and  is 
also  assessed  in  the  present  proceedings  for 
the  construction  of  judicial  ditch  No.  8.  He 
filed  written  objections  to  ditch  No.  8  in 
which  he  Insisted  that  the  covat  had  no  pow- 
er to  establish  and  construct  another  ditch 
along  the  route  dt  the  former  ditch,  and  that 
the  proceedings  were  without  jurisdiction 
and  void  for  that  reason.  The  court  made  an 
order  overruling  his  objections;  and  there- 
after, and  at  the  final  hearing,  made  another 
order  confirming  the  assessment  against  his 
land.  He  appealed  from  both  orders.  The 
first  order  Is  not  appealable  and  requires  no 
further  mention.  The  statute  (Gen.  St  1913, 
§  5577)  gives  no  appeal  from  the  order  estab- 
lishing the  ditch,  but  provides: 

"Any  aggrieved  party  •  *  •  against  whose 
property  benefits  are  assessed,  may  appeal  to 
the  Supreme  Court,  as  in  civil  actions,  from  any 
final  <»der  except  an  ordor  establishing  audi 
ditch." 

This  statute  authorized  the  appeal  from 
the  final  order  confirming  the  assessment 

[1]  Appellant  rests  his  appeal  upon  the 
proposition  that  the  court  was  without  power 
to  construct  ditch  No.  8  and  assess  his  land 
therefor,  after  it  had  constructed  ditch  No. 
1  and  had  assessed  the  same  land  for  the 
construction  of  that  ditch ;  and  concedes  that. 
If  the  court  had  power  to  construct  a  second 
ditch  along  the  line  of  ditch  No.  1,  the  pro- 
ceedings were  in  all  respects  regular  and  in 
accordance  with  the  statute.  Although  no 
appeal  is  allowed  from  the  order  establishing 
the  ditch,  and  the  question  presented  neces- 
sarily Involves  the  validity  of  such  order, 
yet  a  party  against  whom  an  order  or  ju^- 
ment  Is  sought  to  be  enforced  may  show  that 
such  order  or  judgment  is  of  no  effect  for  the 
reason  that  the  court  had  no  power  to  ren- 
der it  Sache  v.  Wallace,  101  Minn.  169,  112 
N.  W.  386,  11  L.  B.  A.  (N.  S.)  803,  118  Am. 
St.  Rep.  612,  11  Ann.  Cas.  348 ;  Malmsted  v. 
Minneapolis  Aerie  No.  34,  111  Minn.  119,  126 
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N.  W.  488, 137  Am.  St  B^.  642.  If  the  court 
was  wiUioat  power  to  construct  the  ditch  It 
was  IllcewlBe  Mdthout  power  to  make  an  as- 
sessment therefor  (Cotmty  of  Ramsey  r. 
Stees,  28  Minn.  326,  9  K  W.  879) ;  and  we 
think  appellant,  upon  this  appeal,  may  raise 
the  question  that  the  entire  proceeding  was 
outside  the  Jurisdiction  given  to  the  court 
and  that  the  assessment  against  his  land  la 
void  for  that  reason. 

[2]  The  second  ditch  passes  orer  the  same 
line  as  the  first  ditch  but  extends  to  an  out- 
let two  miles  beyond  the  outlet  of  the  first 
ditch,  and  also  includes  branches  and  latere 
als  not  provided  for  by  the  first  ditch.  The 
project  Includes  the  widening  and  deepening 
of  the  first  ditch,  the  drainage  of  a  larger 
territory  than  was  drained  by  the  first  ditch, 
and  the  more  efficient  drainage  of  the  same 
territoi7  that  was  partially  drained  by  the 
first  ditch. 

Whenever  "one  or  more  of  the  landowners 
whose  land  will  be  liable  to  be  affected  by  or 
assessed  f<»'  the  expense  of  the  construction 
of  the  same"  petitions  therefor  and  the  other 
Jurisdictional  prerequisites  are  found  to  ex- 
Ift,  the  statute  (Gen.  St.  1913,  {  5623)  gives 
authority  to  construct,  "any  ditch,  drain, 
creek  or  other  water  course,"  and  provides 
that: 

"Such  ditch,  drain,  creek  or  other  water  course 
may,  in  whole  or  in  port,  follow  and  consist  of 
the  bed  of  any  stream,  creek  or  river,  whether 
navigable  or  not,  or  any  lake,  whether  meandered 
or  not,  and  they  may  widen,  deepen,  straighten, 
change,  lower  or  drain  the  channel  or  bed  or 
any  creek,  river,  lake  or  other  natural  water 
course,  whether  navigable  and  whether  mean- 
dered or  not." 

The  power  giren  is  broad.  There  is  no 
provision,  as  In  some  states,  for  a  topograph- 
ical survey  of  the  entire  drainage  basin  in 
which  the  pr(^>osed  ditch  is  to  be  construct- 
ed, and  no  requirement  that  the  necessary 
drainage  for  such  drainage  basin  stiall  be 
provided  for  in  one  project.  Under  the  stat- 
ute one  or  more  landowners  may  file  a  peti- 
tion for  a  ditch,  designating  therein  Its  gen- 
eral route  and  the  point  where  it  shall  begin 
and  the  point  where  it  shall  terminate,  and 
if  the  prescribed  conditions  are  found  to  ex- 
ist, the  ditdi  Is  to  be  constructed,  although 
other  lands  within  the  same  drainage  basin, 
which  require  drainage  and  the  drainage 
from  which,  by  reason  of  the  contour  of  the 
country,  must  pass  over  the  same  route  as 
the  proposed  ditch,  are  not  provided  for 
thereby.  In  view  of  the  broad  powers  given 
and  the  purpose  sought  to  be  accomplished 
and  the  absence  of  anything  Indicating  such 
intentioin,  we  cannot  hold  that  the  Legislature 
Intended  that  the  construction  of  a  ditch,  at 
the  Instance  of  certain  property  owners, 
draining  only  a  paH  of  a  drainage  basin, 
tthould  operate  to  bar  the  construction  of  an- 
other ditch,  at  the  instance  of  the  same  or  of 


other  property  owners,  draining  other  parts 
of  such  basin,  although  In  order  to  secure  a 
proper  outlet  It  may  be  necessary  to  extend 
the  second  ditch  over  the  same  route  along 
which  the  first  was  oonstmcted,  and  to  en- 
large and  de^)en  the  channel  of  the  fir«t 
ditch.  The  statute  gives  the  same  right  to 
those  who  petition  for  the  secoind  dlt<^  to 
initiate  their  project  that  It  gave  to  those 
who  petitioned  for  the  first  Altdx  to  Initiate 
that  project,  and  contains  no  provision  that 
a  later  project  shall  be  confined  to  territory 
not  embraced  within  the  earUer  project  To 
hold  that  the  construction  of  the  first  ditch 
exhausted  the  power  granted,  and  that  the 
second  cannot  be  constmcted  for  that  reason, 
would  hinder  the  drainage  of  wet  lands,  and 
tend  to  defeat  and  not  to  further  the  pur- 
pose of  the  statute.  Meranda  v.  Spurlln,  100 
Ind.  380;  Hauschild  t.  Roth,  181  Ind.  183, 
IW  N.  B.  11. 

Appellant  calls  attention  to  sectltm  6  of 
chapter  300  of  the  Laws  of  1915,  which  au- 
thorizes the  county  commissioners  to  make 
repairs  and  Improvements  upon  existing 
ditches  but  we  find  nothing  therein  limiting 
the  previously  granted  power  to  construct 
new  ditches. 

The  fact  that  the  statute  expressly  author- 
izes the  changing  and  enlarging  of  natural 
streams  cannot  be  taken  as  indicating  that 
an  artificial  ditch,  though  not  mentioned, 
may  not  be  changed  and  enlarged  to  make  it 
a  part  of  a  more  extensive  and  efficient  ditch 
system,  for  the  evident  purpose  of  the  Leg- 
islature in  granting  sudi  authority  was,  not 
to  restrict  the  powers  conferred,  but  to  re- 
move the  common  law  restrictions  against  in- 
terfering with  the  course  of  a  natural  stream. 

[3]  It  appears  from  the  record  that  the 
construction  of  the  second  ditch,  instead  of 
impairing  the  usefulness  of  the  first,  will  ac- 
complish more  efi^dently  the  purpose  sought 
to  be  accomplished  by  the  first  Of  course 
the  amount  assessed  against  appellant's  land 
for  the  construction  of  the  second  ditch  can- 
not exceed  the  amount  which  his  land  will  be 
benefited  by  such  second  ditch.  The  first 
ditch  has  already  been  constructed  and  he 
has  paid  his  share  of  the  cost  thereof.  If 
his  land  Is  fully  drained  by  the  first  ditch 
and  vvill  receive  no  additional  benefit  from 
the  second  ditch,  It  cannot  be  assessed  for 
the  construction  of  the  second  ditch ;  but  It 
his  land  Is  not  fully  drained  by  the  first 
ditch,  and  the  second  ditch  will  drain  it 
more  efficiently,  it  may  be  assessed  for  the 
additional  benefit  whi<^  will  be  derived  from 
the  second  ditch. 

We  have  reached  the  conclusion  that  the 
statute  conferred  authority  to  construct  the 
second  ditch,  and  to  make  the  proper  assess- 
ments therefor :  and,  as  the  record  presents 
no  other  question,  the  order  appealed  from 
Is  affirmed. 
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BBKRYHIM/  t.  CliARK  et  aL 
(No.  20146  [43J.) 

(Supreme  Court  of  Minnesota.     June  8,  1917.) 

(Syttabui  iy  the  Court.) 

1.  EjVidbnce  €=>186(4)— Lost  Deed— Proof  of 
EixEounoN  AND  Contents. 

A  party  may  prove  the  execution  and  con- 
tents of  a  lost*  deed  without  first  producing  the 
■abscribing  witnesses  thereto. 

(Ed.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  |  66S.] 

2.  Deeds   «=»208(1)  —  Unkecokdbd  Deed  — 

CONSTBHCTION  BT  PaKTIES— EFFECT  AS  CON- 
VEYANCE. 

Where  a  deed  was  never  recorded  and  nevw 
passed  into  the  actual  possession  of  the  grantee, 
the  fact  that,  for  years  after  the  execution  of  the 
deed,  both  grantor  and  grantee  treated  the  prop- 
erty as  the  property  of  the  grantee,  is  sufficient 
to  show  that  the  deed  was  intended  to  and  did 
take  effect  as  a  conveyance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  625,  630.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  J.  O.  Michael,  Judge. 

Action  by  Charles  J.  Berrylilll  against 
Homer  P.  Clark  and  others;  Mrs.  Charles 
J.  BerryhUl,  interrener.  Judgment  for  Inter- 
Tener,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Order  affirmed. 

William  O.  White,  of  St.  Paul,  for  appel- 
lant Yardley  &  Tiffany,  of  St  Paul,  for  re- 
ivondents. 

TATLOR,  a  Plaintiff  and  intervener  are 
busband  and  wife,  but  apparently  are  not 
now  living  together.  They  were  married  in 
1886,  and  resided  at  No.  .541  on  Portland 
avenue  in  the  city  of  St  Paul  until  1903, 
when  they  removed  to  another  part  of  the 
dty.  The  present  controversy  is  as  to  wheth- 
er their  former  home  Is  tb^  pro{>erty  of  the 
plaintiff  or  of  the  intervener.  The  trial  court 
found  that  it  is  the  property  of  the  inter- 
vener, and  plaintiff  appealed  from  an  order 
denying  a  new  triaL  * 

The  title  was  originally  In  plaintiff,  but 
the  court  found  that  shortly  before  the  par- 
ties removed  from  the  place  in  1903  they 
conveyed  it  to  one  Mayo,  who  reconveyed  It 
to  the  Intervener  as  a  part  of  the  same 
transaction,  and  was  in  fact  a  mere  conduit 
to  pass  the  title  from  the  husband  to  the 
wife.  Whether  these  deeds  were  In  fact  ex- 
ecuted is  the  questicMi  In  dispute.  They  were 
never  recorded.  Intervener  testified  that 
they  were  executed  in  plaintiff's  office  and 
that  he  r^nined  them.  Notice  was  served 
upon  him  to  produce  them,  but  he  failed  to 
do  so  and  asserted  that  no  anch  deeds  had 
ever  been  executed.  ThereupCm  the  interven- 
er proceeded  to  prove  their  execution  by  sec- 
ondary evidence.  She  testified  to  the  fact 
of  their  execution,  and  her  claim  of  title 
to  the  property  through  them  is  supi>orted 
by  such  an  array  of  corroborating  facts  that 
we  have  no  hesitation  in  saying  that  the 


evidence  fully  sustains  the  findings  of  the 
court 

[1]  The  intervener  testified  that  she  saw 
two  persons  append  their  names  to  the  deeds 
as  witnesses,  but  that  she  did  not  know  or 
remember  who  they  were.  Plaintiff  Insists 
that  these  witnesses  must  be  called  to  prove 
the  execution  of  the  deeds  before  any  other 
evidence  to  prove  such  execution  can  be  re- 
ceived.   As  said  by  the  trial  court: 

"Even  if  this  antiquated  rule  be  held  to  still 
exist  and  to  apply  to  a  case  like  this,  it  is  saf- 
ficiently  complietl  with,  for  the  intervener  tes- 
tified that  she  saw  witnesses  sign  the  deeds,  but 
that  she  did  not  know  or  remember  who  they 
were.  Accepting  this  testimony  as  true,  she 
was,  of  course,  unable  to  identify  or  produo* 
these  witnesses  at  the  trial." 

We  think  that  the  absence  of  these  wit- 
nesses Is  not  only  sufficiently  accounted  for, 
but  that  the  rule  Invoked  does  not  apply 
to  such  a  case  as  this.  Persons  called  in  to 
sign  a  deed  as  witnesses  are  not  required  to 
know  its  contrats,  and  in  fact  seldom  do* 
know  its  contents.  Where  the  deed  is  pro- 
duced they  are  able  to  prove  its  execution 
by  identifying  their  signatures;  but  where 
the  deed  is  lost  their  signatures  are  also 
lost,  and  their  testimony  in  such  cases  rank* 
no  higher  than  the  testimony  of  any  other 
witness.  Even  conceding  that  the  rule  would 
apply  where  the  deed  Itself  Is  produced,  yet 
where  the  deed  Is  lost  its  execution  may  bO' 
proven  by  any  available  evidence.  Bslow 
V.  Mitchell,  26  Mich.  500;  Raynor  v.  Norton, 
31  Mich.  210;  Simmons  v.  Havens,  29  Hun 
(N.  Y.)  119;  Masterson  v.  Harris,  87  Tex. 
Civ.  App.  145,  83  S.  W.  428;  Towle  v.  Sherer, 
70  Minn.  312,  73  N.  W.  180;  2  Dunnell's 
Digest  i  8251. 

[2]  Plaintiff  also  contends  that  the  evi- 
dence is  not  sufficient  to  warrant  a  finding 
that  the  deeds  had  been  delivered.  Plaintiff 
states  that  the  rule  in  respect  to  delivery  of 
a  deed  is  well  stated  In  Heiman  v.  Pbcenix 
Mot.  L.  Ins.  Co.,  17  Minn.  163  (Gil.  127>, 
10  Am.  Rep.  164,  as  follows: 

"A  delivery  may  be  either  actual,  that  Is,  by 
doing  something  and  saying  nothing,  or  verbal, 
that  is,  by  saying  something  and  doing  nothing, 
or  it  may  be  by  both.  But  it  must  be  by  some- 
thing answering  to  one  or  the  other  or  both 
of  these,  and  with  an  intent  thereby  to  give  ef- 
fect to  the  deed." 

According  to  the  testimony,  the  deeds  were 
prepared  by  plaintiff,  or  at  his  Instance, 
and  were  executed  In  Ws  office  and  remained 
in  his  possession.  If  nothing  else  appeared, 
this  might  not  be  sufficient  to  establish  an  in- 
tent to  have  them  take  effect  without  any 
other  or  different  delivery.  But  it  appears 
without  dispute  that  after  the  execution  of 
those  deeds  insurance  was  placed  upon  the 
property  by  plaintiff  In  the  name  of  the  in- 
tervener; that  upon  removing  from  the 
premises  In  1903,  they  were  rented  by  the 
Intervener  in  her  own  name  as  owner  and 
have  been  so  rented  by  her  ever  since ;  that, 
while  plaintiff  collected  the  rentals  for  some- 
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yean^  the  payments  wen  usually  made  by 
check  payable  to  the  Intervener  and  Indorsed 
by  her  before  being  cashed;  that  several 
years  ago,  and  after  the  relations  between 
plaintiff  and  the  intervener  had  amwrently 
become  somewhat  strained,  plaintiff  refused  to 
have  anything  more  to  do  with  the  pn^erty 
in  any  way  for  the  reason  that  it  belonged 
to  the  Intervener;  that  ever  since  the  inter- 
vener herself  has  taken  the  exclusive  manage- 
ment of  the  pr(^>erty  without  either  assist- 
ance or  interference  on  the  part  of  plaintiff, 
and  has  rented  it  and  collected  the  rentals, 
and  has  i>alA  the  taxes  upon  It,  and  lias  kept 
It  Insured  and  paid  the  insurance  premiums^ 
and  has  made  improvements  upon  it  amount- 
log  to  more  than  $2,000;  and  that  all  these 
expenditures  were  made  out  of  her  own  funds 
without  receiving  .  any  part  thereof  from 
plaintiff.  Under  the  rule  stated  by  plaintiff 
these  facts  amply  sustain  the  conclusion  of 
_  the  trial  court  that  the  deeds  were  intended 
'  to  and  did  go  into  effect.  See,  also,  8  Rul- 
ing Case  Law,  1002,  |  8^ 

We  find  no  other  questions  requiring  epe- 
dal  menti<«,  and  the  order  is  affirmed. 


ENRIGHT  V.  GRIFFITH  et  aL 

(Supreme  Court  of  Wisconsin.    May  15,  1917.) 

1.  Wnxs  «=>120— Execution— SiQNiNO. 

It  is  not  essential  that  the  witness  to  a  will 
sign  at  the  request  of  the  testatrix,  but  either 
an  implied  request  or  an  assent  to  the  signing  is 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  314-317.] 

2.  Wills  «=»121— Attestation  Oiausb— Nk- 

CESSITY. 

A  formal  attestation  certificate  or  clause  is 
not  essential  to  the  validity  of  a  will,  as  nd- 
ther  is  required  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  H  318,  319.] 

8.  Wills   «s>111(5)  —  HJxscunoir  —  Sufw- 

CIBHOT. 
As  there  is  a  testamentary  right  protected 
by  the  Constitution,  and  as  the  presumption  of 
regularity  supported  by  some  corroborating  cir^ 
oumstances  prevails  in  the  absence  of  clear  and 
satisfactory  evidence  to  the  contrary,  imder  St. 
1915,  {  22S2,  providing  that  a  will,  to  be  valid, 
must  be  "signed  by  the  testator  or  by  some  i>er- 
Bon  in  his  presence  and  by  bis  express  direction 
and  attested  and  subscribed  by  two  salmcribing 
witnesses  in  the  presence  of  each  other,"  where 
the  signature  of  the  witnesses  and  the  testator 
form  parts  of  one  continuous  transaction  and 
all  actors  are  present  from  first  to  last,  the 
mere  order  of  amxing  the  signature  is  not  vital 
to  the  validity  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  274.] 

4.  Wills  <8=>56(1)  —  Actions  to  Contest  — 
Testaiientabt    OAPACiry— Evidence- Suf- 

nCIKNCT. 

In  a  will  contest,  evidence  heid  to  support  a 
finding  that  the  testatrix  was  of  testamentary 
capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  81  137-140,  148-150,  161.] 


5.  Wills  «=»166(1)  —  Action  to  Contsst  — 
Testamentabt   Oapacitt— Evidbnob— Suf- 
ficiknct. 
Evidence  held  to  support  a  finding  that  te»- 
tatrix  did  not  act  under  undue  influence  in  exe- 
cuting the  wiU. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  421.] 

8.  Wills   «=»561(1)  —  Constbuctioit  —  Idkn- 

tification  or  Devise. 
The  fact  that  a  lot  devised  And  referred  to 
by  the  street  numl)er  was  referred  to  with  the 
addition  of  the  word  "acre"  following  such 
number  is  immaterial,  where  the  property  in- 
tended is  identified  without  question. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1221.] 

7.  Wills  9=s>4fH,  406— Oows— Stathtb. 

In  a  will  contest,  St  1916,  |  4041a,  provid- 
ing that  costs  out  of  the  estate  will  not  be 
awarded  to  unsuccessful  contestant  of  a  will 
unless  he  is  a  special  guardian  for  an  infant  ap- 
pointed by  a  county  or  circuit  judge,  etc.,  or 
section  4041b,  providing  that  any  court  of  record 
where  application  for  probate  of  a  will  is  con- 
tested may  allow  attorney's  fee  out  of  the  es- 
tate proponent  and  to  contestant  if  successful  in 
circmt  court  held  not  to  require  the  allowance 
of  costs  to  the  guardian  ad  litem  of  some  of  the 
contestants,  or  that  he  be  burdened  with  costs 
notwithstanding  the  failure  of  the  contestants' 
appeal. 

[Ed.  Note.— For  other  eases,  see  Wills.  Gent 
Dig.  {{  877-^884.] 

Ai^eal  from  a  Judgmott  of  the  Ctrcalt 
Court  for  Jefferson  County;  George  Grimm, 
Circuit  Judge.    Alflrmed. 

Proceedings  were  commenced  in  the  county 
court  for  probate  of  an  instrument  purport- 
ing to  be  the  last  will  of  Agnes  Griffith,  de- 
ceased. It  was  refused.  The  proponent, 
Julia  £kiright,  sister  of  the  deceased,  appeal- 
ed to  the  Circuit  Court  The  result  was 
that  the  decision  of  the  County  Court  was 
reversed  and  Judgment  entered  directing 
probate  of  the  will.  These,  in  substance, 
among  others,  were  found  as  facts:  About 
7:30  P.  M.  Aprtl  9,  1914,  Agnes  Griffith,  aged 
49  years,  died  at  her  residence  in  Waukesha 
County,  Wisconsin.  She  was  survived  by  her 
hu^and,  Henry  Griffith,  four  minor  diildren, 
William  Enright,  her  brother,  a  married  man 
of  family,  and  Julia  Bbright,  an  unmarried 
sister,  the  proponent  The  purported  will, 
dated  April  9,  1014,  about  12  o'clock  noon,  at 
the  residence  of  the  testatrix,  was  duly  signed 
by  her  by  making  h^r  mark  thereto  tn  the 
presence  of  Thomas  Palmer  and  Lydia  Hil- 
lary, who  then,  by  her  Implied  request,  attest- 
ed her  signature,  as  witnesses,  in  her  pres- 
ence, and  in  the  presence  of  each  other.  The 
instrument  was,  in  every  respect,  duly  ex- 
ecuted as  the  last  will  and  testament  of  Ag- 
nes Griffith.  She  was  not  under  the  influ- 
ence of  any  person.  The  Instrument  was 
her  free  and  voluntary  act  and  expressed  her 
wish  as  to  tlie  dit^xisitlon  of  her  pn^erty. 
She  tiad  alK>ut  1350.00  in  value  of  personal 
property  and  a  city  lot  on  Van  Buren  Street, 
Milwaukee,  Wisconsin,  on  the  south  half  of 
which  there  was  a  double  house,  known  as 
488  on  said  street    She  Inherited  the  prop- 
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erty  from  her- mother.  It  was  worth  about 
$5000.  She  was  of  strong  will  and  positive 
character.  The  sister  was  of  middle  age, 
having  no  special  occupation  and  no  means 
of  support,  nor  property  other  than  person- 
alty of  the  value  of  about  $400,  and  a  lot 
inherited  from  her  mother,  on  which  was 
constructed  one-half  of  the  double  house 
aforesaid,  worth  about  $5000.  She  had,  In 
part,  supported  herself  by  keeping  boarders. 
Her  relation  with  the  testatrU  had  always 
been  very  close  and  affectionate.  She  bad 
largely  cared  for  the  testatrix  and  her  family 
In  sldiness.  She  and  the  children  of  the  lat- 
ter were  mutually  affectionate.  The  testa- 
trix's husband  was  worth  about  $35,000, 
largely  accumulated  during  their  married 
life.  He  obtained  $600  from  her  about  the 
time  of  the  marriage  which  was  never  re- 
paid, it  was  incorporated  Into  his  property. 
At  the  time  of  her  decease  he  was  in  middle 
age,  in  good  health,  and  with  f^dr  prospects 
of  accumulating  more  property.  When  the 
will  was  made,  she  was  suffering  from  ap< 
pendlcitis,  complicated  with  peritonitis  from 
which  she  died  a  few  hours  after  the  transac- 
tions. She  took  to  her  bed  April  3d,  1914. 
On  each  day  from  this  time  up  to  the  time  of 
making  the  will,  she  was  In  full  possession 
of  her  mental  faculties.  In  the  morning  of 
the  day  of  her  death,  she  said  she  left  easier 
and  requested  her  nurse,  who  was  alone  with 
her,  to  get  pencil  and  paper,  which  was  done. 
She  then  dictated  what  she  wanted  written 
and  the  nurse  wrote.  She  did  not  own  any 
acre  property  on  Van  Buren  Street  and  knew 
that  her  property  was  known  as  488  Van  Bur- 
en  Street  In  Milwaukee.  By  mistake  the 
nurse  wrote  480  acres  Instead  of  488  on  Van 
Buren  Street  About  an  hour  after  the  writ- 
ing occurred,  at  her  request,  a  doctor,  she 
named,  was  sent  for  to  perform  an  operation 
on  her.  Shortly  after  sending  for  the  doctor, 
she  was  visited  by  Father  Palmer,  who  ad- 
ministered to  her  the  last  rights  of  the  Catho- 
lic Church,  of  which  she  was  a  member. 
Then  she  requested  all  who  were  present, 
except  Father  Palmer,  to  retire  and  the  nurse 
to  be  sent  for.  The  husband  did  not  at  once 
retire  and  she  signified  to  him  that  she  de- 
sired him  to  do  so.  He  compiled.  When 
there  were  present  with  her  only  Father 
Palmer,  and  the  nurse,  she  requested  the 
writing  to  be  produced  and  handed  to  Father 
Palmer.  That  was  done.  It  was  then  execut- 
ed as  before  stated.  She  then  told  Father 
Palmer  to  take  it  and  see  that  it  got  into 
the  proper  hands.  She  then  expressed  a  wish 
to  have  her  children  brought  iq>  In  her  re- 
ligion. About  1:00  P.  M.  thereafter  she  kiss- 
ed them  goodby.  She  took  no  further  active 
part  In  affairs  while  preparations  were  be- 
ing made  for  the  contemplated  operation  ex- 
cept to  ask  what  was  being  done.  Some 
hours  later  she  recognized  her  brother  and 
slBter-ln-law.  She  expired  about  7:30  P.  M. 
thereafter. 
There  waa  evldaice  produqed  as  to  all  the 


matters  referred  to.  The  will  was  written 
by  Miss  Hillary  on  a  paper  she  had  for  use 
as  a  nurse.  There  was  testimony  to  the  ef- 
fect that  she  wrote  what  Mrs.  Grifllth  re- 
quested her  to.  There  was  no  proof  that  the 
writing  W8L8  read  to  Mrs.  Griffith.  It  was 
signed  in  due  form,  her  name  with  her  mark 
appearing  below  the  writing  and  to  the  right, 
and  the  names  of  the  witnesses  a  little  lower 
down  and  at  the  left,  indicating  that  they 
signed  last.  All  occurred  at  one  transaction. 
Father  Palmer  testified,  that  he  wrote  her 
name  and  then  she  made  her  mark  and  that 
she  delivered  the  paper  to  him  after  it  was 
fully  executed.    The  writing  was  as  follows: 

April  9,  1914. 
I  will  Agnes  Griffith  wiH  and  bequeath  to  Sis- 
ter Julia  my  real  estate  480  acre  on  Van  Buren 
Street,  also  all  my  person  things,  to  have  and 
to  h<dd  without  restriction. 

Agnes  Griffith 

her 

X 

mark 

Witnesses: 

Thomas  Palmer 
Miss  Lydia  Hillary 

The  conclusion  of  law  reached  was  that 
the  county'  court  erred  in  disallowing  the 
will  and,  as  before  indicated,  judgment  was 
rendered  accordingly.  The  minor  children  by 
their  guardian  ad  litem,  appealed. 

V.  H.  Tichenor,  of  Waukesha,  for  appel- 
lants. Hennessey,  Hennessey  &  O' Boyle,  of 
Milwaukee  (Vincent  O.  Hennessey,  of  Mil- 
waukee, of  counsel),  for  respondent 

MARSHAIiIi,  7.  [1]  It  Is  first  suggested 
that  the  will  Is  fatally  defective  because  of 
the  witnesses  not  having  signed  at  the  re- 
quest of  the  deceased.  True,  there  was  no 
evidence  of  an  express  request  for  the  sign- 
ing ;  but  that  was  not  essential.  The  Court 
found  that  there  was  an  implied  request  and 
that  is  amply  sustained  by  the  evidence  and 
further,  as  Is  the  fact  that  the  testatrix  as- 
sented to  the  signing.  Mther  is  sufficient 
Will  of  John  Meurer,  44  Wis.  892,  899,  28 
Am.  Rep.  581 ;  Skinner  v.  American,  etc,  92 
Wis.  209,  213,  65  N.  W.  1037;  Huff  v.  Huff, 
41  Ga.  703;  Coffin  v.  Coffin,  23  N.  T.  9,  80 
Am.  Dec.  235;  Gross  y.  Burneston,  91  M^ 
383,  46  Aa  993 ;  Bumey  v.  Allen,  125  N.  a 
314,  34  S.  B.  500,  74  Am.  St  Rep.  637 ;  Sav- 
age V.  Bowen,  103  Va.  640,  49  S.  E.  668;  In 
re  AUen,  25  Minn.  39 ;   40  Cyc.  1116,  note  89. 

[2]  It  is  next  insisted  that  the  finding  as 
to  the  witnesses  having  subscribed  their 
names  to  the  instrument  before  It  was  signed 
by  the  testatrix  is  contrary  to  the  evidence. 
There  is  some  conflict  (m  that  matter,  though 
considering  all  the  circumstances,  we  should 
hesitate  to  hold  that  the  finding  Is  against 
the  clear  preponderance  of  the  evidence.  It 
is  doubtful,  at  least,  whether  such  a  holding 
would  be  Justified  by  the  record.  The  will 
appears  on  its  face  to  liave  been  regularly 
executed.  While  there  Is  not  a  formal  at- 
testation certificate  or  clause,  that  Is  unnec- 
essary since  the  atjatute  does  not  expressly 
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require  such.  It  merely  provides  that  a 
will,  to  be  valid,  must  be  "signed  by  the  tes- 
tator or  by  some  person  in  his  presence  and 
by  his  express  direction  and  attested  and 
subscribed  by  two  subscribing  witnesses  in 
the  presence  of  eadi  other."  Section  2282, 
Stats. 

The  attestation  and  subscription  feature  is 
satisfied  •  by  the  witnesses  signing  their 
names  to  the  instrument  to  prove  that  it  was 
signed  by  the  testator  as  maker.  As  said  in 
Skinner  v.  American  Bible  Society  et  al.: 
"Anything  further.  In  mere  form,  is  not  con- 
templated, and  would  be  mere  supereroga- 
tion." 

[3]  The  Importance  of  conserving  the  con- 
stitutional right  to  dispose  of  property  by 
will  is  such  that  the  efficiency  of  an  attempt 
to  exercise  such  right  should  not  depend  on 
any  "doubtful  or  Inconclusive  proof"  as  said 
In  In  re  Michael  Lewis'  WUl,  51  Wis.  101, 
113,  7  N.  W.  829.  The  appearance,  on  the 
face,  of  regularity  should  be  regarded  as  in- 
volving a  presumption  of  due  execution  so 
strong  as  to  prevail,  in  the  absence  of  dear 
and  satisfactory  evidence  to  the  contrary. 
That  presumption  stands  in  this  case,  sup- 
ported by  some  corroborating  circumstances 
against  some  conflict  in  the  oral  testimony 
of  the  subscribing  witnesses. 

With  what  has  been  said,  we  may  pass 
the  question  of  whether  the  finding  objected 
to  has  sufficient  support  in  the  evidence  with- 
out definitely  deciding  the  matter,  since  we 
have  concluded  that  the  order  of  signing  is 
not  vital,  where  that  of  the  testator  and 
that  of  the  witnesses  occur,  as  in  the  par- 
ticular instance,  when  all  are  present  and 
as  part  of  a  transaction  then  occurring  in 
its  entirety.  This  court  does  not  appear  to 
have  directly  passed  upon  that  question, 
though  it  has  been  referred  to  In  previous 
cases. — In  re  Michael  Lewis'  Will,  supra; 
Allen  V.  Griffin,  69  Wis.  529,  35  N.  W.  21. 
Some  courts  have  held  to  the  contrary,  but, 
generally,  under  statutes  somewhat  differ- 
ent than  ours,  and,  in  effect,  giving  undile 
dignity  to  mere  formality. 

As  indicated  by  the  quotation  from  the 
•statute,  it  does  not  expressly  require  that 
the  testator  ^hall  first  sign  and  then  the 
witnesses  "attest  and  subscribe"  though  it 
is,  doubtless,  the  better  and  the  ordinary 
way.  The  regulations  in  the  written  law  are 
for  the  purpose  of  conserving  the  inherent 
right  to  dispose  of  property  by  will.  Lilte 
all  such  regulations,  they  should  be  admin- 
istered so  as  to  effect  their  purpose,  not  in 
such  technical  way  as  to  Involve  unneces- 
sary difficulties  in  the  enjoyment  of  the  tes- 
tamentary right  and  so  as  to  be  liable  to 
operate  to  the  destruction  of  It  though  the 
intention  of  the  testator  be  clear.  Mere  in- 
formality, where  the  essentials  required  are 
substantially  satisfled,  Is  immaterial. 

The  foregoing  has  ample  support  in  the 
general  treatment  of  the  subject  of  the  exe- 
cution of  wills  under  our  statute.    In  the 


decisions  of  this  court  to  whldi  we  have  re" 
ferred,  and  by  decisions  upon  the  precise 
point  in  courts  elsewhere  referred  to  by 
counsel  for  respondent  In  re  EJstate  of 
George  Horn,  161  Mich.  20,  126  N.  W.  696, 
26  L.  R.  A.  (N.  S.)  1126,  20  Ann.  Cas.  1364; 
Limbach  v.  Bolto,  160  Ky.  204,  183  S.  W.  495, 
I>.  R.  A.  1916D,  1059;  Kaufman  v.  Caugh- 
man,  49  S.  O.  159,  2T  S.  E.  16,  61  Am.  St 
Rep.  806;  GibsoQ  v.  Nelson,  181  HI.  122,  54 
N.  B.  901,  72  Am.  St.  Rep.  254;  Rosser  v. 
Franklin,  6  Grat  (Va.)  1,  52  Am.  Dec.  97; 
Miller  v.  McNeill,  35  Pa.  222,  78  Am.  Dec. 
333;  O'Brien  r.  Galagher,  25  Conn.  229; 
Cutler  V.  CuUer,  13q  N.  C.  1,  40  S.  E.  689, 
57  L.  R.  A,  209,  89  Am.  St  Rep.  854;  In  re 
Shapter,  35  Colo.  578,  85  Pac.  688,  6  L.  R.  A. 
(N.  S.)  575,  117  Am.  St  Rep.  216;  In  re 
Suva's  Estate,  169  CaL  116,  145  Pac  1015, 
1017. 

The  state  of  the  law  on  the  subject  dis- 
cussed Is  well  stated  in  40  Cya  at  page  1127, 
referring  to  a  long  line  of  authorities: 

"The  rule  obtaining  in  England  and  some  of  the 
United  States  is  that  it  is  indispensably  necessary 
to  the  valid  execution  of  a  will  that  the  signature 
of  the  witnesses  be  affixed  subsequent,  in  point 
of  time,  to  that  of  the  testator,  while  the  rule 
prevailing  in  other  jurisdictions  is  that  in  the 
absence  of  an  express  statutory  requirement  that 
the  witnesses  must  sign  after  the  testator,  the 
fact  that  part  or  all  of  them  sign  liefore  is  im- 
material when  all  are  present  at  the  same  time 
and  their  acts  are  part  of  one  continuous  and 
complete  transaction." 

That  the  rule  Is  as  above  indicated,  in 
England,  and  is  followed  in  Joriadictlons  in 
this  country  where  the  distinctioa  between 
the  nature  of  the  testamentary  right.  In  the 
former,  and  in  the  latter,  is  not  appreciated, 
is  most  natural.  In  England  there  la  no  tes- 
tamentary right  strictly  so  caUed.  There  is 
only  a  testamentary  privilege,  whUe  here 
there  Is  sudi  right — one  of  inhermt  charac- 
ter, protected  by  the  fundamental  law,  and 
regulated  by  statute  for  the  purpose  of  rea- 
sonable exercise  and  conservation.  WUl  of 
Dardia,  135  Wis.  457,  115  N.  W.  882,  23  U 
R.  A.  (N.  S.)  783,  128  Am.  St  Rep.  1033,  15 
Ann.  Cas.  740;  Nunnemacfaer  v.  State,  129 
Wis.  190,  108  N.  W.  627,  9  L.  B.  A.-  (N.  S.) 
121,  9  Ann.  Gas.  711 ;  WUl  of  Mce,  150  Wis. 
401,  445,  446,  136  N.  W.  956,  137  N.  W.  778. 

In  view  of  the  nature  of  such  right  as 
recognized  here,  the  purpose  and  the  letter 
of  the  statute,  and  especially  the  weight  of 
authority  in  this  country,  we  unhesitatingly 
htAd  that  where  the  signatures  of  the  wit- 
nesses and  the  testator  form  parts  of  one 
continuous  transaction  and  all  actors  are 
present  from  first  to  last,  the  mere  order  of 
affixing  the  signatures  is  not  vital  to  the 
validity  of  a  will;  though,  as  before  stated, 
the  orderly  and  far  the  better  way  is  for 
the  signature  of  the  testator  to  precede  in 
time  the  signature  of  the  witnesses. 

The  next  suggestion  made  Is  that  the  tes- 
tatrix did  not  know  or  understand  the  con- 
tents of  the  instrument  That  seems  to  be 
Involved  in  the  next  point  made  that  she  was 
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not  of  testamentary  capacity,  and  the  last 
ooe, — tliat  she  acted  under  undue  Influence 
exerdsed  by  ber  sister.  All  those  matters 
are  specifically  covered  by  the  findings  of 
fact  which  are  amply  sustained  by  the  evi- 
dence. 

[4-6]  These  features  of  the  evidence  fully 
warranted  the  findings.  There  was  an  en- 
tire absence  of  any  showing  that  Mrs.  Grif- 
fith was  susceptible  to  undue  Influence,  or 
that  there  was  any  opportunity  for,  or  dis- 
position to  exercise  such  Influence  by  her 
sister  or  any  one  else.  Then  there  ^  the 
nndisputed  evidence  that  the  idea  of  mak- 
ing the  will  was  solely  that  of  the  testatrix 
and  that  she  carried  it  out  without  sugges- 
tion trom^  or  consulting  with,  any  one;  that 
she  directed  the  person  who  did  the  writ- 
ing for  her,  using  paper  and  pencil  which 
were  conveniently  at  hand,  to  act  in  the  mat- 
ter, and  such  person  then  wrote,  in  the  tes-- 
tatrtx's  presence  and  In  the  absence  and 
without  knowledge  of  any  other  person,  at 
ber  dictation,  what  appears  in  the  body  of 
the  instrument;  that  later,  at  her  request, 
the  paper  was  produced,  all  persons  were  ex- 
cluded by  her  from  the  room  except  the  one 
who  had  prepared  the  writing  and  Father 
Palmer,  the  priest  whom  she  had  requested 
to  be  present,  and  then  that  execution  of 
the  instrument  occurred  and  it  was  given  by 
ber  tp  Esther  Palmer  with  express,  definite 
and  proper  directions  as  to  what  to  do  with 
It.  All  these  circumstances,  evince  clearly 
an  Intelligent  formation  of  a  purpose,  unin- 
fluenced by  any  one  afid  a  like  execution 
of  it  The  fact  that  the  lot  devised  was 
referred  to  for  a  description  with  the  addi- 
tion of  the  word  "acre"  is  not  material. 
The  particular  property  intended  is  without 
question.  There  is  nothing  unreasonable 
about  the  disposition  of  property  because  it 
was  left  to  the  sister  while  there  were  sev- 
eral minor  children  and  a  husband  of  whom 
the  testatrix  was  very  fond. 

The  manner  in  which  the  property  was 
willed  is  satisfactorily  explained  by  the  facts 
that  the  latter  was  possessed  of  an  ample 
fortune  and  of  good  prospects  for  the  fu- 
ture; that  the  beneficiary  was  an  only  sister 
to  whom  the  testatrix  waa  warmly  attached 
and  who  was  alone  in  the  world,  quite  along 
In  years,  and  of  a  very  meagre  means  of  sup- 
port; and  the  further  circumstance  that  the 
lot  devised,  and  one  owned  by  the  sister,  ad- 
Joined  and  were  occupied  by  a  building,  the 
whole  having  formerly  belonged  to  the  moth- 
er from  whom  each  derived  her  interest.  It 
was  quite  natural  that  the  testatrix  should 
have  considered  that  her  part  should  go  to 
the  sister  and  the  former  entirety  be  re- 
stored Instead  of  the  latter  being  left  in 
danger  of  having  to  deal  with  a  stranger. 

[7]  There  Is  no  reason,  as  we  view  the 
case,  why  any  costs  or  allowance  should  be 
made  to  the  guardian  ad  litem  under  Section 
4041a  or  Section  4041b  of  the  statutes,  and 


therefore  none  will  be  allowed  in  ibis. court, 
but  such  guardian  and  those  he  represents 
may  well  be  protected  from  being  burdened 
with  costs  notwithstanding  the  failure  of 
the  appeaL  It  is  within  the  power  and  ac- 
cording to  the  practice  of  the  court  to  do 
that  where  Justice  seems  to  require  it. 

The  Judgment  is  affirmed.  No  costs  or  al- 
lowance is  made  to  either  side  in  this  court, 
but  the '  respondent  is  required  to  pay  the 
Clerk's  fees;  this  disposition  not  to  prejudice 
the  competency  of  the  Circuit  Court  or  Pro- 
bate Court,  having  Jurisdiction  of  the  admin- 
istration of  the  estate,  to  make  sudi  allow- 
ance for  costs  and  expenses  Incurred  by  the 
proponent  in  establishing  the  will  as  such 
court  may  deei^  Just,  payable  out  of  the  es-' 
tate  or  otherwise. 


JBSROMB  P.   PARKEK-HARRIS  CO.  ▼. 
KISSEL  MOTOROAB  OO. 

(Supreme  Court  of  Wisconsin.    May  15,  1917.) 

X   COMMEBCB   «S>46— InTEBSTATE   COICIIEBCB— 

Apfuoatxoh  or  Stats  StAVUit. 
The  provisions  «E  St.  Idl6,  ^  1770b,  roauir- 
ing  foreign  corporations  to  file  their  articles 
of  incorporation  as  a  condition  to  receiving  11- 
oetise  to  transact  busitiess  in  the  state,  and  pre- 
scribing a  peaalt7  for  nonoomidianoet  does  sot 
apply  to  transactiona  in  interstate  commerce. 

[EJd.  Note. — Vor  other  cases,  see  Commerce, 
Cent.  Dig.  {{  100,  113,  12a] 

2.  COMUEBCE    ®=»40(1)    —    Inteestatk    Coif- 

MEKCB— PbOVISION    FOB   FOBKIGN    SHIPICEST. 

Where  the  president  of  plaintiS  foreign 
corporation  came  to  Wisconsin  to  purchase 
motorcars  from  a  domestic  manufacturer  to  be 
shipped  out  of  the  state  and  sold  only  in  foreign 
territory  under  a  penalty,  the  transaction  con- 
stituted interstate  commeros,  though  under  the 
contract  of  sale  the  cars  might  have  been  sold 
in  Wisconsin  by  obtaining  the  manufacturer's 
consent;  it  being  immaterial  that  title  passed 
to  the  bliyer  in  Wisconsin. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  fi  2&,  3a] 

Appeal  from  Circuit  Court,  Washington 
County;    Martin  I/.  Lneck,  Judge. 

Action  hy  the  Jerome  P.  Parker-HarrW 
Company  against  the  Kissel  Motorcar  Com- 
pany. From  an  order  overruling  demurrer 
to  a  defense,  plaintiff  °  appeals.  Order  '  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. 

Action  for  damages  for  breach  of  contract 
l)efendant  is  a  domestic  corporation  manu- 
facturing motorcars  at  Hartford,  Wis.  Plain- 
tiff is  a  Tennessee  corporation  domiciled  at 
Memphis,  Tenn.  In  March,  1910,  plaintiff 
at  Hartford,  Wis.,  through  Its  president,  en- 
tered into  an  agreement  with  the  defendant 
whereby  the  latter  allotted  to  plaintiff  the 
states  of  Tennessee,  Mississippi,  Louidana, 
and  Arkansas  for  a  certain  period  of  time 
within  which  to  sell  defendant's  motorcars, 
and  the  plaintiff  agreed  to  purchase  of  the 
defendant  a  certain  numt>er  of  motorcars  at 
stated  Intervals  for  a  specified  price  tab. 
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ears  at  Hartford  to  be  shipped  aa  directed 
by  plaintiff,  and  to  be  handled  by  it  as  Inde- 
pendent merchants  in  the  territory  above 
designated.  The  contract  provided  that  plain- 
tiff was  "not  to  sell  said  automobiles  in  any 
territory  than  herein  spedfled,  except  upon 
written  consent  o(  first  party  [defendant], 
and  in  case  of  unauthorized  sales  in  other 
territory  it  will  pay  to  the  first  party  a  sum 
equal  to  the  discount  under  this  contract  on 
the  car  sold."  Plaintiff  claims  damages  be- 
cause of  defendant's  delay  in  filling  orders  as 
per  contract  and  because  of  its  wrongful  Iq- 
vasloo  of  plalntUTs  territory  and  the  conver- 
sion of  a  deposit  made  with  it  The  defend- 
ant, among  other  defenses,  alleged  that 
t>lalntiff  had  never  complied  with  the  provi- 
sions of  section  1770b,  Stats.  1915.  To  this 
defense  plaintiff  demurred,  and  from  an  or- 
der overruling  the  demurrer,  it  appealed. 

Stuart  H.  Markham  and  John  Oadaliy, 
both  of  Milwaukee,  for  appellant.  Sawyer 
&  Sawyer,  of  Hartford,  for  req;)ondeiit. 

VINJB,  J.  (after  stating  the  facts  as 
Above).  [1  ]  The  appeal  raises  the  questions 
whether  the  transactions  set  out  In  the  state- 
ment of  facts  constitute  interstate  commerce. 
If  they  do,  the  provisions  of  section  1770b, 
Stats.  1915,  do  not  apply  to  them.  Charles 
A..  Stlckney  Co.  v.  Lynch,  163  Wis.  353,  168 
N'.  W.  85.  The  essential  features  of  the 
dealings  between  the  parties  show  that  plain- 
tiff's president  came  to  this  state  to  pur- 
chase motorcars  from  a  domestic  manufac- 
turer to  be  shipped  out  of  the  state  and  sold 
In  foreign  territory.  Such  transactions  con- 
stitute Interstate  commerce  in  substantially 
as  pure  and  simple  a  form  as  It  is  possible 
to  have  them  occur, 

[2]  In  Loverln  v.  Browne  Co.,  135  Wis. 
322,  lis  N.  W.  829,  this  court  held  that 
transactions  Involving  a  physical  transfer  of 
merchandise  from  the  possession  and  title 
of  an  owner  in  one  state  to  the  possession 
qnd  ownership  of  purchasers  in  another 
state  are  interstate.  That  Is  Just  what  this 
contract  provided  for.  Defendant  argues 
that  the  cars  might  be  sold  In  Wisconsin  by 
obtaining  its  consent  True,  bat  that  would 
be  making  another  and  different  contract  If 
sold  in  this  state  without  its  consent  a 
heavy  penalty  must  be  paid.  So  it  Is  clear 
that  if  the  ccmtract  actually  entered  into  is 
observed  the  motorcars  must  be  sold  in  the 
specified  foreign  territory  and  nowhere  else. 
That  the  title  passes  to  plaintiff  in  this  state 
is  immaterial.  The  fact  remains  that  there 
was  a  purchase  of  goods  in  one  state  for 
shipment  to  and  sale  In  other  states,  and 
that  constitutes  Interstate  commerce.  Greek- 
American  Sponge  Co.  v.  Richardson  Drug 
Co.,  124  Wis.  469,  102  N.  W.  888,  109  Am. 
St  Rep.  961 ;  CatUn  &  Powell  Co.  v.  Schup- 
pert,  130  Wis.  642,  110  N.  W.  818;  Loverln 
V.  Browne  Co.,  135  Wis.  322,  115  N.  W.  829; 


United  States  6.  Co.  v.  Gleason,  185  Wis. 
539,  116  N.  W.  238,  17  L.  R.  A.  (N.  S.)  906; 
F.  A.  Patrick  &  Co.  v.  Deschamp,  145  Wis, 
224,  129  N.  W.  1096;  Reglna  Co.  v.  Toynbee, 
163  Wis.  661,  158  N.  W.  313. 

Order  reversed,  and  cause  remanded  for 
further  proceedings  according  to  law. 


OREEN  BAY  FISH  CO.  T.  JORUENSEN. 

(Supreme  Ciourt  of  Wisconsin.    May  15,  1917.) 

1.  COBPOBAnONS        «=>301— OiTicKua        AND 

Agents— DuTiKs  of  Tbe^^ubeb. 
A  treasurer  of  a  corporation  hag  control  of 
the  funds  of  the  corporation  for  its  benefit  and 
in  trust  for  it  and  not  for  himself  or  any  other 
officer  or  employ^.  • 

[Ed.  Note.— -For  other  cases,  see  Ci^poratlona, 
Cent  Dig.  {  1324.] 

2.  COBFOBATIONS    <8=9294r-OJTIC](B8— WBONO- 
FUL  DistHAHOE. 

Where  an  officer  of  a  corporation,  against 
the  express  direction  of  a  superior  officer,  con- 
verted funds  of  the  corporation  to  hia  own  use, 
such  acts  constituted  a  breach  of  duty  justifying 
his  discbarge. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  1263-1266.] 

8.  CoBPOBATioNS  «=s>300— Officers— AtJTHOB- 
rrr  of  Pbesident  to  Bkino  Action. 
The  president  of  a  corporation  who  was 
clothed  by  the  charter  or  by-laws  with  the  man- 
agement of  every  department  of  the  corporation 
had  implied  authority  to  commence  an  action 
for  conversion  of  corporate  funds  by  the  treasur- 
er of  the  corporation,  and  express  authority  was 
not  necessary. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1320-1323.] 

Appeal  from  Municipal  Court  of  Blown 
County ;  Carlton  Merrill,  Judge. 

Action  by  the  Oreen  Bay  Fish  Company 
against  Tom  Jorgenaen,  in  which  defendant 
filed  a  counterclaim,  but  withdrew  it  dur- 
ing the  trial.  From  bo  mu(^  of  a  Judgment 
as  gives  plaintiff  less  damages  than  It  clnlms, 
plaintiff  appeals;  and  from  the  Judgment 
denying  him  relief,  defendant  appeals.  Modi- 
fled  oa  plaintifCs  appeal;  defendant  takes 
nothing  on  his  appeaL 

The  plaintiff  was  one  of  the  original  stodc- 
holders  and  directors  of  the  plaintiff,  a  Wis- 
consin cori)oratlon  organized  in  May,  1914. 
The  defendant  and  one  John  Ketter,  also  a 
stockholder  and  director,  both  lived  in  Green 
Bay  before  and  after  the  Incorporation,  and 
defendant,  as  treasurer  and  manager  of  the 
company,  and  John  Ketter,  as  director  and 
assistant  manager,  conducted  the  afflalrs 
of  the  company  at  its  placei  of  business  In 
Green  Bay.  Jorgensen,  as  such  treasurer, 
had  authority  to  draw  checks  upon  the  com- 
pany's account  kept  at  Green  Bay.  The  re- 
maining stockholders,  Benjamin  Sachs  and 
Meyer  N.  Finder,  both  of  Chicago,  III.,  were 
directors,  and  the  said  Sachs  president  at 
the  company.  By  the  by-laws  of  the  plain- 
tiff the  following  was  described  as  the  duties 
of  the  president : 
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'Th^  managcnwBt  ot  etery  departmeat  of  the 
company  shall  i)e  under  hi*  control.  The  several 
officers  of  the  company  shall  he  responsible  to 
him  for  the  proper  and  faithful  discharge  of 
their  sereral  datie*,  and  shall  make  such  re- 
ports to  him,  touching  the  basiness  of  the  com- 
pany under  their  charge,  as  he  ma;  from  time 
to  time  require." 

That  at  about  tbe  ttme  of  tbe  Inoorporatlon 
Jorgensen,  who  bad  had  many  years'  practi- 
cal experience  la  tbe  .fish  buslnecw,  was  by 
resolution  of  the  board  of  directors  employed 
under  a  written  contract,  to  be  executed  by 
the  company,  as  manager  for  five  years  from 
Aiwll,  1914,  at  a  salary  of  (60  per  week,  and 
John  B^etter  by  a  similar  resolution  was  em- 
ployed as  assistant  manager  for  five  years, 
at  935  per  we^.  The  stock  was  equally 
divided  between  the  Chicago  and  the  Oreen 
Bay  stocUiolders  as  Allows:  Sachs  and 
Finder  each  15  shores,  Jorgensen  20  shares, 
and  KettOT  10  shares,  of  a  par  value  at  $100 
eacb. 

▲t  the  time  of  the  orgaulzatlon  neither 
JorgHisen  nor  Ketter  had  sufBdeot  cash  to 
pay  for  all  of  their  subscriptions.  By  the 
c(«mion  understanding  they  were  permitted 
to  make  payments  thereon  from  time  to  time. 
At  about  the  time  of  tha  organization  it  was 
proposed  by  the  four  to  make  a  written 
agreement,  which  in  stibstanoe  provided  that 
the  stock  of  all  should  be  deposited  with  tbe 
Chicago  Title  &  Trust  Company  of  Chicago, 
so  that  In  ease  of  differences  arising  be- 
tween tbe  parties  sudi  Titie  Ss  Trust  Com- 
pany, Its  president  or  some  person  selected 
by  it,  should  act  as  arbiter  between  the  par- 
ties or  carry  on  the  business.  This  agree- 
ment was  signed  by  Jorgensen  and  Ketter, 
bat  never  by  Sadis  and  Finder.  Jorgensen, 
however,  knew  of  this  failure  on  their  part 
to  sign  at  least  a  year  before  his  discharge. 
The  corporation  from  the  beginning  borrowed 
about  WO.OOO  from  the  company  in  which 
Sachs  was  Int^^sted  in  Chicago  and  used  the 
«ame  in  the  construction  of  buildings  and  the 
conduct  of  the  business,  and  also  owed  about 
^10,000  to  the  bank  at  Green  Bay  tor  loans, 
together  with  other  accounts,  and  was  in 
May,  1916,  with  less  assets  than  liabUiUes. 
The  corporation  continued  with  varying  busi- 
ness success  until  the  ^ring  at  1916.  In 
Hay,  1916,  the  president,  Sachs,  learned  of 
substantial  overdrafts  by  Jorgensen,  among 
others,  a  check  to  pay  his  life  Insurance  pre- 
mium of  $30.50,  another  for  his  personal  use 
of  $40,  and  a  third  to  pay  his  taxes  of  $186.- 
68,  all  drawn  In  April,  and  finally  that  he 
drew  out  practically  all  the  cash  on  hand, 
and  as  found  by  the  court  converted  the  same 
to  his  own  use  to  an  amount  of  $1,601.97  by  a 
check  on  May  8th,  and  thereupon  Sachs  dls- 
cAiarged  defendant.  From  d^endant's  own 
testimony  It  appears  that  at  the  time  this 
money  was  drawn  out  he  knew  that  the  cor- 
poration was  practically  Insolvent,  and  owed 
large  sums  of  money  that  it  had  borrowed ; 
that  be  had  no  authority  to  withdraw  tbe 
sum;  tliat  it  was  without  the  consent  of  the 


president  and  over  his  spetiiflc  objection  to 
any  such  overdraft.  It  also  appeared  that 
Jorgensen  had  i>ermltted<  Ketter  to  overdraw 
his  account,  so  t^iat  at  this  time  Kette^s 
overdraft  practically  equaled  tbe  amonnt  he 
had  theretofore  paid  for  his  stock,  nam^, 
$1,000.  Ketter  thereapon  resigned  and  sor- 
reodered  his  stock. 

The  defendant  dalmed  that  he  was  an- 
tltorlEed  to  withdraw  this  money  for  the  pur* 
pose  of  protecting  what  he  thought  were  his 
rights  against  the  plaintiff  in  the  belief  that 
the  $2,000  worth  of  stock  to  whlcb  be  sub- 
scribed had  not  been  Issued  to  him,  and  Vas 
withhold,  and  that  the  Chicago  directors  had 
not  treated  him  fairly  in  that  the  contract 
with  reference  to  the  depositing  of  the  stock 
in  escrow  with  the  Chicago  TlUe  &  Trust 
Company  of  Chicago  had  not  been  signed  by 
them  or  its  provisions  carried  ont  Although 
the  jury  found  to  the  contrary,  yet  the  de- 
fendant admitted  on  the  trial  that  before  tbe 
oommencement  of  the  action  demand  had 
been  made  upon  him  for  the  return  of  the 
money,  and  that  he  had  refused  to  do  so. 
Tbe  plaintiff  sued  defendant  Jorgensen,  al- 
leging the  conversi<m  of  the  $1,601.97.  The 
defendant  oounterdaimed  for  $2,000,  which 
he  claimed  was  due  him  because  be  had  paid 
for  the  stock  and  bad  not  received  tbe  same ; 
also  for  $5,000  damages  on  the  claim  that 
his  contract  of  five  years  from  May,  1914,  had 
been  terminated  by  the  plaintiff  without 
cause,  and  that  he  wa^  entitled  to  damages 
therefor.  Defendant  withdrew  Us  counter- 
claim for  the  $2,000,  it  appearing  upon  the 
trial  that  the  stock  had  been  sent  blm  and 
sent  back  by  him  to  Chicago. 

By  a  special  verdict  it  was  found  sub- 
stantially as  follows:  First,  as  answered  by 
the  court,  that  the  defendant  on  May  8,  1916, 
took  into  his  possession  $1,601.97  of  money, 
the  property  of  the  plaintiff,  and  converted 
the  same  to  his  own  use  before  the  oom- 
mencement of  the  action ;  that  before  it  dis- 
charged the  defendant  the  plaintiff  demand- 
ed that  he  return  this  sum ;  by  a  further  an- 
swer that  the  defendant  did  not  refuse  to  re- 
turn this  money;  by  the  fourth  question  that 
the  defendant  as  general  manager  and  em- 
ploy4  breached  his  duty  as  such  to  the  plain- 
tiff ;  and  then  by  tbe  fifth  question  that  such 
breach  did  not  constitute  justifiable  grounds 
for  his  discharge.  By  the  sixth  question  the 
jury  found  that  the  defendant's  damages  by 
reason  of  sucb  dls<Aarge  was  $2,500.  This 
answer  was  modified  by  the  court  under  his 
view  of  the  rule  of  damages  to  the  sum  of 
$850.  The  jury  by  tbe  seventh  question 
found  that  the  bringing  of  the  action  by  the 
president  was  not  ratified  by  the  plaintiff 
corporation.  This  answer  was  changed  by 
the  court  to  the  affirmative. 

After  motions  by  the  respective  parties  the 
court  rendered  judgment  upon  the  corrected 
verdict  for  the  difference  between  $1,601.97, 
with  interest  from  May  8,  1916,  and  the  sum 
of  $850,   the  amount  that  was  the  agreed 
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wage  from  the  date  ot  tbe  discharge  to  the 
tfane  of  trial,  making  $792.82  as  plaintiff's 
damages  and  oootsand  dlsbarsements.  The 
plaintiff  appeals,  claiming  that  It  shoold 
have  Judgment  for-  the  entire  amount  foond 
by  the  court  to  have  been  converted  by  the 
def^idant.  The  defendant  appeals,  claiming 
that  he  should  have  allowed  the  $2,500  dam- 
ages found  for  him  by  the  Jury;  and  also 
that  the  court  was  not  Justified  In  finding 
that  the  action  had  been  properly  started  oa 
behalf  of  the  plaintiff  corporation. 

Bllttell,  Jaseph  4  Kedfield,  of  Green  Bay, 
tor  appellant.  Sheridan,  Evans  ft  Merrill, 
and  Martin,  Martin  ft  Martin,  aU  of  Green 
Bay,  for  retHltondent. 

EJSOHWEILBR,  J.  (after  stating  the  facts 
as  above).  The  Important  question  here  Is 
whether  or  not  the  court  below  should  have 
permitted  the  Jury's  finding  that  the  conduct 
of  defmdant  was  not  sufficient  to  warrant 
bis  discharge  to  control  In  the  determination 
of  this  case. 

[1]  We  think  that  under  the  facts  hertin 
as  stated  the  court  should  have  held  as  a 
matter  of  law  that  the  discharge  of  defend- 
ant was  Justified  because  he  breached  his 
duty.  The  facts  here  much  more  than  meet 
the  requirements  laid  down  in  the  case  of 
Green  v.  Somers,  163  Wis.  96,  157  N.  W.  529, 
namely,  that  where  there  is  willful  and  con- 
tumacious refusal  by  the  servant  to  obey  the 
lawful  and  reasonable  commanus  of  the  mas- 
ter, there  is  a  breach  of  duty  Justifying  the 
discharge.  This  case  of  Green  v.  Somers 
evidently  was  not  called  to  the  attention  of 
the  trial  court  in  disposing  of  this  matter, 
and  In  his  decision  he  laid  much  weight 
upon  the  case  of  Scfaumaker  v.  Helnemann, 
99  Wi«.  251,  74  N.  W.  785,  as  requiring  a 
jury's  determination  upon  the  questiwi  ot 
whether  or  not  such  conduct  Justified  a  dis- 
charge. Tt^  earlier  case  does  not  meet  or 
control  tbe  situation  here.  The  defendant  as 
treasurer  and  director  had  control  of  the 
funds  of  the  corporation  for  its  benefit  and 
In  trust  for  It,  not  tor  himself  or  any  otb«r 
officer  or  employ&  As  l)etween  defendant 
and  plaintiff  the  funds  were  Impressed  with 
a  trust  which  he  oonld  not  evade  or  avoid. 
Boyd  V.  Mutual  F.  Ass'n,  116  Wis.  166,  172, 
90  N.  W.  1066,  94  N.  W.  171,  61  U  R.  A.  918, 
96  Am.  St  Rep.  948;    Saranae  &  L.  B.  S. 


Co.  T.  Arnold,  167  N.  T.  368,  60  N.  B.  647; 
Smith  V.  Baker,  101  Midi.  168,  59  N.  W. 
394;    Miller  v.  Jones  (Iowa)  158  N.  W.  671. 

It  requires  no  lengthy  dissertation  to  dem- 
onstrate as  a  legal  and  ethical  proposltloa 
that  where,  as  here,  upon  the  undiluted 
facts  and  the  verdict  of  the  Jury,  It  appears  ' 
that  an  officer  or  servant  against  the  express 
direction  of  his  superior  officer  or  master 
converts  to  his  own  use  funds  of  the  master 
he  has  so  breached  the  duties  that  he  owes 
to  his  employer  that  his  discharge  is  Justi- 
fied. Even  were  the  element  of  express  di- 
rection to  abstain  from  such  use  of  corpo- 
rate funds  lacking  still  a  willful  conversion 
by  a  servant  of  his  master's  funds  would 
Justify  Ills  discharge.  The  court  below  there- 
fore should  have  granted  plaintiff's  motion 
at  the  dose  of  the  trial  for  Judgment  In  Its 
favor  for  the  amount  shown  to  have  been 
converted  by  defendant ;  that  Is,  the  $1,601.- 
97.  This  would  of  necessity  dismiss  the  de- 
fendant's counterclaim  for  any  alleged  breach 
of  contract  by  such  dlsdiarga 

[2,3]  There  Is  no  need  that  express  au- 
thority to  commence  snch  an  action  should 
be  given  by  the  board  of  directors  to  a  pres- 
ident who  is  dotbed  by  the  charter  or  by- 
laws of  the  corporation  with  the  management 
of  every  department  of  the  company.  Such 
authority  may  well  be  implied  in  the  presi- 
dent of  a  corporation,  especially  under  the 
drcomstances  of  this  case  where  one  who 
Is  a  director  and  treasurer  of  the  company 
must  be  sued,  and  that  one  other  of  the 
four  directors  had  himself  overdrawn  bis  ac- 
count and  had  resigned  as  such  director,  as 
Ketter  did.  It  would  be  an  idle  formality  to 
insist  that  the  board  of  directors  should  be 
convened  to  do  by  formal  resolution  that 
which  would  be  and  ought  to  be  so  evidently 
witliln  the  power  of  the  head  of  such  a  cor- 
poration. Thompson  on  Ck>rp.  i  1433 ;  Tru»- 
tees  of  Smith  Charities  v.  Cionnolly,  157  Mass. 
272,  31  N.  E.  1058;  10  Oyc.  904.  Where,  as 
here,  such  proceedings  by  the  president  were 
subsequently  ratified  at  a  meeting  of  th« 
board  of  directors,  the  right  to  conduct  and 
carry  on  such  a  suit  by  the  direction  of  the 
president  is  beyond  ail  question. 

On  plaintiff's  appeal  tbe  Judgment  is  mod- 
ified by  awarding  plaintiff  the  sum  of  $1,- 
601.97,  together  with  interest  from  May  8, 
1916,  together  with  its  costs  and  disburse- 
ments. Defendant  takes  nothing  by  his  ap- 
peaL 
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HANSEN  V.  MAIiLIBTT. 
(Supreme  Ckxirt  of  Nebraska. 


OHo.  19121.) 
May  19,  1917.) 


(SyOabut  J>v  the  Court.) 

TKiAi.  «:9l3S(6)— MiBooHDTJOT  of  OoxntaxL— 

Action  of  Coost. 
Aggravated  miseondnct  of  counsel,  in  stating 
to  tbe  jurr  prejudicial  facts  ontside  of  the  rec- 
ord, and  in  urging  a  disregard  of  the  law  appli- 
cable to  the  issues  and  proofs,  may  require  the 
reversal  of  a  judgment  on  a  verdict  in  bis  cli- 
ent's favor,  thougn  he  was  reprimanded  by  the 
trial  courtj  and  jthough  the  jury  were  directed 
to  base  their  findings  on  the  evidence  and  the  in- 
structions. 

[Ed.  Note.— For  otber  cues,  see  Trial,  Cent 
Dig.  S  S16.] 

Sedgwick,  J.,  diaamting. 

Appeal  from  District  Ck>art,  Cedar  Connty ; 
Graves,  Judge. 

Bastardy  proceeding  by  Charlotte  Hansen 
against  William  E.  Mallett.  Judgment  for 
defendant,  and  plalntilF  appeals.  Reversed 
and  remanded. 

H.  E.  Burkett,  of  Hartlngton,  for  appel- 
lant. "Bt.  3.  Millard,  <rf  Hartlngton,  for  ap- 
pellee. 

HAMISt,  J.  This  is  a  bastardy  cas& 
Tbae  was  a  yerdict  in  favor  of  tbe  defend- 
ant, and  plaintiff  has  appealed. 

The  i^aintifr  was  tbe  servant  girl  working 
Cor  the  defendant  at  bis  b(»ne.  She  began 
to  work  for  him  on  or  about  September  22, 
1913.  She  appears  to  have  worked  continn- 
«u8ly  until  about  Oirlstmas,  except  one  week 
In  the  latter  part  of  October  or  the  early 
part  of  November.  On  July  14,  1914,  she 
gave  birth  to  a  child.  At  the  time  of  the 
trial  it  was  still  alive.  The  claim  la  made 
that  the  plaintiff  got  in  tbe  family  way  on 
Friday  night,  about  the  middle  of  October, 
1913.  At  that  time  tbe  defendant's  wife  was 
away.  She  came  back  the  .next  day.  In 
NoTen^Mr  the  defendant's  wife  appears  to 
have  been  absent  at  Sioux  City  for  tbe  pe- 
riod of  two  weeks.  It  is  claimed  by  the 
plaintiff  that  the  defendant  had  intercourse 
with  her  dnilng  that  time. 

We  do  not  care  to  discuss  the  details  of 
the  evidenca  The  view  that  we  take  of  tbe 
matter  is  that  there  will  hare  to  be  a  new 
trial  because  of  misconduct  of  counsel  dur- 
ing the  trlaL  Immediately  after  the  plain- 
tiff's father  learned  of  his  daughter's  condi- 
tion, the  defendant  went  to  the  hcnne  of  the 
plaintiff's  father  and  there  had  a  conversa- 
tion with  the  plaintiff's  father  and  mother. 
In  this  conversation  he  appears  to  have  said, 
according  to  the  evidence,  that  he  was  aw- 
fully sorrj',  and  wanted  to  know  If  he  could 
do  anything  for  the  plalntlfTs  father.  He 
talked  to  the  girl,  and  according  to  the  tes- 
timony said:  "Dtm't  cry,  Charlotte."  The 
girl  made  accusations  against  the  defendant 
in  the  presence  of  her  father  and  moQier, 
and  recited  something  d  what  she  daitned 


tbe  defendant  had  told  her  aboot  laying  the 
blame  on  some  boyi  The  defendant  claimed 
that  be  was  not  the  father  of  the  diild. 
There  was  an  effort  to  lay  the  blame  on  the 
plaintiff's  cousin,  a  boy  15  years  old.  There 
was  also  an  effort  to  show  that  another  boy 
16  years  old  bad  had  sexual  .  Intercourse 
with  the  girl  There  was  an  objection  and 
the  testimony  was  excluded.  The  defend- 
ant's counsel  in  bis  argument  to  the  Jury 
said: 

"And  yon,  gentlemen  of  the  jury,  are  not  go- 
ing to  believe  that  this  red-haired  defendant  Is 
the  father  of  Charlotte  Hansen's  black-haired, 
black-eyed  babe;  and  you  know  tiiat,  when  she 
swore  that  this  red-haired  defendant  was  the 
father  of  her  black-haired  babe,  she  swore  to  a 
lie." 

Plaintiff's  counsel  objected  to  this,  and  the 
objection  was  sustained ;  .  but  defendant's 
counsel  proceeded: 

"Your  verdict  in  this  case  will  be  either  'guilty' 
or  'not  ^ilty.'  While,  strictly  speaking,  this  Is 
not  a  criminal  case,  it  is,  however,  a  quasi  crim- 
inal case,  and  the  plaintiff  must  have  more  and 
better  evidence  than  is  required  in  a  dvil  case." 

There  appears  to  have  been  an  objection  to 
this,  and  the  trial  Judge  said: 

"The  court  will  instruct  the  jury  as  to  the 
law." 

Counsel  for  the  defendant  also  said  to  the 
Jury: 

"If  I  were  a  inror  in  a  case  like  this,  it  would 
require  more  than  a  prepondorance  of  the  evi- 
dence. The  evidence  wotdd  have  to  be  convinc- 
ing beyond  a  doubt" 

Here  there  was  an  objecticm  upon  the 
part  of  plalntlfTs  counsel,  but  the  court 
does  not  appear  to  have  censured  counsel  for 
the  plaintiff,  and  we  are  unable  to  find  any 
Instructions  of  the  court  to  the  Jury,  telling 
the  Jury  to  disregard  these  remarks.  Counsel 
for  the  defendant  also  said: 

"It  is  true  that  we  did  not  prove  that  the 
plaintiff  had  sexual  intercourse  with  other  men, 
as  I  said  we  would  in  my  opening  statement; 
but  I  am  here  to  tell  you  that  this  defendant  is 
not  the  father  of  her  chUd,  and  that  some  other 
man  ia" 

There  vras  an  objection  to  this,  and  the 
court  sustained  the  objection;  but  he  does 
not  appear  to  have  admonished  counsel  con- 
cerning the  vehemence  of  his  language. 
Counsel  for  the  defendant  does  not  seem  to 
have  retracted  anything  that  he  said.  The 
address  of  counsel  contained  inflammatory 
statements  having  no  foundation  in  the  evi- 
dence, and  he  advocated  a  course  at  vari- 
ance with  law.  This  misconduct  is  asedgned 
as  error. 

In  Birmingham  Railway,  Light  &  Power 
Co.  V.  Drennen,  175  Ala.  338,  B7  South.  870, 
Ann;  Cas.  1914C,  1037,  the  court  held: 

"Where,  in  argument,  the  plaintiff's  counsel 
makes  statements  that  are  prejudicially  errone- 
ous, and  the  court,  although  sustaining  the  de- 
fendant's objection  to  the  statemeats,  does  not 
exclude  them,  or  reprimand  the  counsel  for  us- 
ing them,  and  the  counsel  does  not  retract  the 
statements  after  the  objection  is  sustained,  the 
trial  court  riiould  grant  a  new  trial" 
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In  that  case  the  bill  of  exceptions  ccmtain- 
ed  the  following  recitals: 

"Mr.  Harsh,  in  making  the  doaing  argument 
for  the  plaintiff  in  the  case,  said  to  the  jury: 
'I  know  Hugh  Morrow,  and  I  know  what  I  am 
going  to  tell  you  about  him  is  true.  I  know  that, 
if  he  was  on  the  jury  trying  this  case,  he  would 
render  a  verdict  in  favor  of  the  plaintiff  in  a 
large  amount.'  The  defendant,  by  its  attorney, 
*  *  *  objected  to  the  foregoing  argument  of 
plaintiff's  counsel,  and  the  court  sustained  the 
objection.  At  the  time  of  mailing  the  objection, 
defendant's  attorney  stated  to  the  court,  in  the 
presence  of  the  jury,  that  the  facts  stated  by 
Mr.  Harsh  were  not  in  evidance,  and  were  not 
true  in  substance  and  in  fact." 

The  Supreme  Court  said: 

"This  was  clearly  and  wholly  illegitimate  ar- 
fpument.  It  was  matter  stated  as  a  fax^  to  the 
jury,  of  which  there  was  no  evidence,  and  of 
wludi  fact  evidence  would  not  have  been  ad- 
missible, if  offered.  Its  only  tendency  and  effect 
was  to  prejudice  the  jury  against  the  defense 
of  the  defendant,  and  against  the  sincerity  of  its 
counsel  in  so  defending.  Its  natural  tendency 
was  to  persuade  the  jury  to  render  a  verdict  for 
plaintiff,  because  it  was  practically  confessed  try 
the  attorney  for  defendafat  It  would  be  difficult 
to  conceive  of  argument  more  objectionable,  un- 
fair, and  prejudicial  than  was  this,  coming,  as 
it  did,  in  the  closing  argument,  to  which  the  de- 
fendant's counsel  has  no  opportunity  to  reply. 
Courts  should  not  allow  verdicts  obtained  by 
audi  argument  to  stand.  *  *  *  This  court, 
on  appeal,  can  only  review  the  actions  and  rul- 
ings of  the  trial  courts,  and  not  thoee  of  coun- 
sel ;  hence  on  the  main  appeal  we  cannot  review 
the  action  of  the  trial  court  as  to  this  matter, 
for  the  reason  that  his  ruling,  as  far  as  invoked 
on  the  main  trial,  was  in  favor  of  appellant,  and 
appellant  cannot  therefore  assign  it  as  error" — 
citing  Cutclifi  v.  Birmingham  Kailway,  Light  & 
Power  Co.,  148  Ala.  108,  41  South.  478,  and 
other  cases. 

The  court  farther  said: 

"But  the  defendant  could  and  did  assign,  as 
ground  for  new  trial,  this  illegitimate  argument 
of  plaintiff's  counsel,  whidi  argument  counsel 
failed  to  withdraw,  or  to  attempt  to  correct  the 
erroneous  impression  it  may  have  produced  upon 
the  minds  of  the  jury,  and  the  trial  court  de- 
clined to  set  aside  the  verdict  mi  this  account; 
so,  as  to  the  new  trial,  he  may  assign  such  ac- 
tion as  error.  This  court  has  repeatedly  and 
in  strong  language  condemned  remarks  of  coun- 
sel leas  offensive  and  leas  offending  than  those 
used  in  this  case,  and  haa  awarded  new  trials 
where  the  trial  court  failed  or  refused  to  take 
prompt  and  decisive  action  to  eradicate  such  er- 
roneous impressions,  and  has  done  this  in  cases 
even  where  counsel  making  such  argument  had 
done  all  he  could  to  cure  his  errot ;  that  ia^  by 
retracting  the  offensive  remarks." 

The  court  held  that  It  was  error  to  refuse 
to  grant  the  motion  for  a  new  triaL  Subse- 
quently the  rehearing  was  denied  February 
17,  1912.    This,  therefore^  Is  a  recent  case. 

In  Wolffe  T.  Minnls,  74  Ala.  386,  the  court 
said: 

"It  is  <we  of  the  highest  judicial  functions  to 
see  the  law  impartially  administered,  and  to  pre- 
vent, as  far  as  possible,  all  improper  extraneous 
influences  from  finding  their  way  into  the  jury 
box." 

In  that  case,  when  the  objection  was  made, 
counsel  said,  "Oh,  well,  I'll  take  it  back;" 
but  the  reviewing  court  said: 

"Such  remark  cannot  efface  the  impression. 
The  court  should  have  instructed  the  jury,  in 
dear  terms,  that  audi  remarks  were  not  legiti- 


mate argument,  and  that  they  should  not  con- 
sider anything  thus  said  tn  their  deliberations^" 

In  Chicago,  B.  &  Q.  B.  Co.  v.  Kellogg,  56 
Neb.  748,  76  N.  W.  462,  this  court  said,  oa 
the  rehearing,  as  stated  In  the  syllabus: 

"But  where  the  misconduct  of  counsel  is  so 
flagrant,  and  of  such  a  character  that  neither  a 
complete  retraction  nor  any  admonition  or  re- 
buke from  the  court  can  entirely  destroy  its 
sinister  influence,  a  new  trial  should  be  awarded, 
regardless  of  the  want  of  an  objection  and  ex- 
ception." 

In  that  case  Judge  Sullivan,  delivering  the 
opinion  of  the  court,  cited  Florence  Cotton  tc 
Iron  Co.  V.  Field,  104  Ala.  471,  16  South. 
538;  BuUard  v.  Boston  &  M.  B.  Co.,  64  N.  H. 
27,  6  AU.  838,  10  Am.  St  B^.  367;  Rudolph 
V.  Landwerlen,  92  Ind.  84;  Tucker  v.  Ueonl- 
ker,  41  N.  H.  317;  and  also  two  Nebraska 
cases. 

In  Hughes  v.  City  of  Detroit,  161  Midi. 
283,  126  N.  W.  214,  137  Am.  St  Rep.  504,  the 
couEt  said  that  the  argumoit  was  inflamma- 
tory and  prejudldal,  and  that  it  was  cause 
for  a  reversal.  In  that  case  no  allusion  was 
made  in  the  diarge  of  the  trial  court  to  the 
impr(%)er  argument  of  oounseL  There  had 
been  an  exception  at  the  time  the  objection- 
able language  was  used.  In  that  case  coun- 
sel said: 

"Would  you  take  all  the  money  in  the  dty  of 
Detroit,  and  have  your  sister  go  through  with 
what  this  young  woman  has  gone  through  with? 
*  •  •  tou  have  anybody  mppled  in  the  fam- 
ily, Or  where  their  usefulness  is  gone,  and  see 
how  titey  stand  the  care,  and  wear  away  what- 
ever affection  there  may  be.  *  *  *  As  my  as- 
sociate said,  you  would  not  take  that  injury  for 
all  the  money  that  could  be  piled  up  m  front 
of  us." 

It  was  held  that  the  language  used  was 
"Inflammatory  and  prejudicial."  The  court 
said:  "It  was  cause  for  reversal" — dting 
many  Michigan  cases. 

In  Sullivan  v.  Chicago,  R.  I.  ft  P.  R.  Co., 
119  Iowa,  464,  98  N.  W.  867,  it  was  held  that, 
where  It  reasonably  appears  that  the  verdict 
may  have  been  influenced  by  Improper  re- 
marks made  'by  an  attorney,  a  new  trial 
should  be  granted.  In  BJoraker  v.  Chicago, 
M.  &  St  P.  R.  Co.,  103  Minn.  400,  115  N.  W. 
202,  It  was  held  that,  where  the  language 
used  by  the  attorney  In  his  address  to  the 
Jury  is  not  a  fair  comment  <m  the  evidence, 
or  anything  remotely  dedudble  from  the  evi- 
dence, an  order  of  the  trial  court  denying  a 
motion  for  a  rehearing  will  be  reversed,  and 
a  new  trial  granted. 

In  HaU  V.  WoUr,  61  Iowa,  669,  16  N.  W. 
710,  the  objectionable  language  was: 

"Hall  was  not  the  party  really  interested  in 
said  case;  that  the  r^  animus  of  the  case  was 
the  desire  of  T.  H.  Bead,  president  of  the  First 
National  Bank,  of  Shenandoah,  Iowa,  to  cripple 
and  injure  the  intervener;  that  Mr.  Bogart,  to 
the  great  relief  of  the  dtisens  of  Shenandoah, 
had  started  a  second  bank  there,  and  that  Bead 
was  managing  this  case  in  the  hope  of  destroy- 
ing or  injuring  said  bank;  that  Hall  'was  only 
a  cat's  paw  to  lend  the  cloak  of  respectability 
to  the  case,'  and  that  he  had  not  retained  the 
counsd  who  amxared  for  him,  but  that  was  fur- 
nished by  Bead  B  and  other  banks ;  that  this  was 
a  test  case,  upon  which  depended  all  the  other 
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cases  pending  iigdnat  ^610,  in  wMch  onditora 
were  seeking  to  subject  property  bdd  bv  this 
intervener  under  the  gale  in  controversy. 

It  was  held  that  a  new  trial  should  have 
been  granted  by   the  trial  court,  and  the 
Judgment  was  reversed. 
-  In  State  r.  Duncan,  86  S.  C.  370,  68  S.  E. 
684,  Ann.  Cas.  1912A,  1016,  it  was  said: 

"Within  the  four  comers  of  the  evidence,  great 
latitude  in  argument  is  allowed.  But  it  is  the 
duty  of  the  court,  of  its  own  motion,  to  (dieck 
any  departure  from  the  record ;  and  when  abuse 
of  the  privilege  of  argument  is  allowed,  against 
objection,  to  such  an  extent  that  it  appears 
probable  that  the  verdict  was  thereby  affected, 
a  new  trial  wiU  be  granted.  The  law  guarantees 
every  litigant  a  fair  and  impartial  trial,  and  this 
has  not  been  secured  where  the  verdict  has  been 
influeoced  by  conaideratioiis  outside  of  the  evi- 
dence." 

The  misconduct  of  whidi  complaint  is 
made  was  clearly  prejudicial,  and  prevented 
plaintiff  from  having  a  fair  trial.  For  this 
reason  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


LBTTON,  J.,  not  sitting, 
dissents. 


SB3DGWICK,  X, 


WILLIAMS  V.  WILLIAMS.    (No.  19278.) 
(Supreme  Cionrt  of  Nebraska.    May  Id,  1017.) 

(Byllabus  hy  ih«  Court.) 

1.  DiTOBCK  *=»77— Sbbvice  Outbidi  or  State 
— Stattite. 

Section  1571,  Rev.  St.  191S,  is  a  special  stat- 
ute relating  to  a  special  subject.  The  act  as 
amended,  construed,  and  held,  that  under  this 
section  In  an  action  properly  brought  in  this 
state  personal  service  of  summons  outside  of  the 
state  is  sufficient. 

[Ed.  Note.~For  other  cases,  see  I>ivorce,.Oent. 
Dig.  H  2S1-254.] 

2.  DivoBoi  «s»l31  —  StTFnooinoT  ov  JSvi* 

DKNOE— NOMSUFFOBT. 

The  teatimony  examined,  discussed  in  the 
opinion,  and  Asid,  sufficient  to  sustain  a  decree 
of  divorce. 

[Ed.  Note.— BVmt  other  eases,  see  Divorce,  Gent. 
Dig.  i  449.] 

3.  DivoBOK  *»62(1)  —  JuBianionoN  —  Bjui- 

DEN  OK— STATtrrB. 

In  pursuance  of  section  1671,  Rev.  St  1913, 
the  district  court  has  jurisdiction  to  grant  a  di- 
vorce in  a  proper  case  in  any  county  where  the 
parties,  or  one  of  them,  reside. 

[Bd.  Note.— For  other  cases,  see  Divorce,  Cent 
DigTli  201,  208.] 

Appeal  from  District  Court,  Lancaster 
County;   Cosgrave,  Judge. 

Action  for  divorce  by  Luveme  A.  Wil- 
Uasis  against  Charles  E.  Williams.  Decree 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Strode  &  Beghtol,  of  Ltnooln,  for  appel- 
lant  Guy  T.  Tou  Velle  and  lincoln  Frost, 
botb  of  Lincoln,  for  ai^eUee. 

DBAN,  J.  This  la  a  divorce  action  com- 
menced on  April  15,  1S14,  by  Mrs.  Luverns 


Williams,  plalxtifr,  against  ber  husbamdi 
Charles  A.  WilUama,  defendant  in  the  dis- 
trict court  for  Lancaster  county.  PlaintUC 
obtained  a  decree,  and  defendant  appealed. 

[1]  A  summons,  issued  in  pursuanee  of  sec- 
ti<»i  1571,  Rev.  St  1913,  was  served  on  de- 
fendant in  Oolorada  He  appeared  special- 
ly, basing  his  objection  to  jurisdiction  of  the 
person  "on  the  ground  that  the  statute  ex- 
pressly requires  the  case  in  wbidi  such  serv- 
ice Is  made,  be  commenced  in  the  county  in 
which  the  cause  of  action  arose."  Defendant 
also  contends  that  the  manner  of  serving 
the  notice  In  suit  is  found  in  section  7644, 
Rev.  St.  1913,  and  argues  that  the  two  sec- 
tions should  be  construed  together.  The  spe- 
cial appearance  was  overruled,  to  which  de- 
fendant excepted. 

An  affidavit  showing  the  nonresidence  of 
defendant  was  filed  preliminary  to  an  efTort 
made  to  obtain  service  by  publication  that 
was  not  perfected.  The  summons  was  dated 
April  15,  1914,  and  directed  to  the  sheriff  of 
Lancaster  county,  who  on  the  same  date  by 
indorsement  thereon  appointed  B3.  I.  Cooke  of 
Larimer  county,  Colo.,  special  deputy  to 
make  service  and  return  of  the  writ  on  or  be- 
fore April  27,  1914.  The  return  is  under 
oath  showing  service  on  defendant  April  17, 
1914,  by  copy  delivered  to  defendant  in  per-> 
son  in  Larimer  county,  Colo.,  requiring  him 
to  answer  on  or  before  May  18,  1914. 

Section  1571,  Rev.  St  1913,  is  a  special 
statute  relating  only  to  divorce.  The  statute 
follows: 

"A  petition  or  bUl  of  divorce,  alimony  and 
maintenance  may  be  exhibited  by  a  wife  In  her 
own  name,  aa  well  as  by  a  husband,  and  in  all 
cases  the  respondent  may  answer  such'petiticm 
or  bill  without  oath.  No  person  shall  be  enti- 
tled to  a  divorce  unless  the  defendant  shall  have 
been  personally  served  with  process  if  within 
tills  state,  or  with  personal  notice  duly  proved 
and  appearing  of  record,  if  out  of  this  state,  or 
unless  the  defendant  shall  have  entered  an  ap- 
pearance in  the  case;  but  if  it  shall  appear  to 
the  satisfaction  of  the  court  by  the  affidavit  of 
the  petitioner  or  of  his  or  her  attorney  that  the 
petitioner  does  not  know  the  address  or  residence 
of  the  defendant,  and  has  not  been  able  to  ascer- 
tain either,  after  reasonable  and  due  inquiry  and 
seardi  continued  for  three  months  after  the  filing 
of  the  petition,  the  court  or  judge  in  vacation 
shall  authorise  notice  by  publication  of  the 
pendency  of  the  suit  for  divorce,  to  be  given  in 
a  manner  as  provided  in  other  cases  under  the 
Code  of  cavil  Procedure." 

All  that  part  of  section  1571  following  the 
first  sentence  was  added  by  amendment  in 
1909.  The  Legislature  seems  to  have  divid- 
ed the  amendment  with  respect  to  personal 
service  on  defendants  Into  two  parts,  name- 
ly: The  first  part  relating  to  service  on  a 
defendant  within  the  state,  the  second  part 
to  aerrice  on  a  defendant  out  of  the  state. 
The  summons,  its  service  and  return  were 
la  all  respects  regular,  and  it  follows  the 
trial  court  properly  overruled  the  special  ap- 
pearance. The  special  divorce  statute  serves 
the  good  puipocie  of  req,uirin«  a  plaintiff  to 
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give  a  nonresident  defendant  ill  a  divorce 
action  wbose  address  la  known  actual  notice 
of  the  pendency  of  the  salt  Rev.  St.  1913, 
S  8674. 

State  ▼.  GomeU,  63  Neb.  666,  74  N.  W.  69, 
39  li.  B.  A:  613,  68  Am.  St  Bep.  629: 

"It  is  a  well-settled  rule  of  construction  that 
special  provisions  in  a  law  relating  to  particular 
sabject-matter  will  prevail  over  general  provi- 
sions in  oUier  statutes  so  tar  as  tnere  is  a  con 
fflct" 

To  the  same  effect  are  the  following: 
Bicbardson  County  v.  Miles,  14  Neb.  311,  16 
N.  W.  150;  Albertson  v.  State,  9  Neb.  4a., 
2  N.  W.  742,  892;  McCann  v.  McLennan,  2 
Neb.  286. 

[2, 3]  Defendant  next  contends  that  the 
court  was  without  jurisdiction  of  the  sub- 
ject-matter, alleging  that  the  cause  aroee 
out  of  the  state,  and  that  plaintiff  did  not 
reside  within  the  state  for  2  years  next  be- 
fore bringing  the  suit  With  respect  to  resi 
dence  the  following  among  other  facts  ap- 
pear: The  parties  were  married  la  1898  In 
Springfield,  Mass.,  and  soon  after  they  came 
to  Lincoln  and  resided  until  about  1906, 
when  they  removed  to  Oolorada  Two  chil- 
dren were  born  to  them,  a  boy  and  a  girl, 
now  about  18  and  16,  respectively.  In  1909 
plaintiff  purchased  a  ten-acre  tract  of  laud 
within  a  convenient  distance. of  Lincoln  for 
a  home  on  which  a  substantial  house  was 
afterwards  built  by  her  as  a  residence  for 
the  family,  being  comi^eted  in  1912,  and 
from  thence  being'  the  family  residence  and 
home.  After  the  Lincoln  tract  was  bought 
the  WUliams  family  continued  their  resi- 
dence In  Colorado  untU  February  1,  1912, 
when  Mrs.  Williams  came  to  Lincoln,  bring- 
ing one  of  her  minor  children  with  her.  On 
March  28,  1912,  the  remaining  minor  child 
and  Alice  Williams,  a  girl  of  17,  wlio  made 
her  home  with  the  family,  joined  her  at 
tincoln,  and  platntifl  and  her  children  re- 
sided continuously  in  Lincoln  from  that  time 
nntU  snit  was  begun,  with  the  exception  of 
a  brief  vacation  period  In  the  summer 
months  of  1912.  The  testimony  throughout 
discloses  that  it  was  plaintiff's  bona  fide  In- 
tention to  reside  permanently  In  this  state, 
and  that  in  pursuance  of  such  intention  she 
made  Lancaster  county  her  home  continuous- 
ly, except  for  a  vacation  period  noted  else- 
where, from  the  time  of  her  arrival  on  Feb- 
ruary 1,  1912,  until  this  suit  was  begun  on 
April  15,  1914,  and  that  she  was  then  and 
for  more  than  2  years  had  been  a  resident 
of  Lancaster  county.  Neb. 

It  is  elementary  and  It  is  the  universal 
rule  that  residence  in  a  community  is  deter- 
mined by  the  Intention  of  the  parties.  Swa- 
ney  v.  Hutchins,  13  Neb.  266,  18  N.  W.  282; 
Chesney  v.  Francisco,  12  Neb.  626,  12  N. 
W.  94 ;  Pe<^le  v.  McOlay,  2  Neb.  7.  Defend- 
ant's argument  that  a  wife  cannot  have  a 
residMice  separate  and  apart  from  that 
maintained  by  her  husband  is  not  supported 
by  8ta,tate  nor  by  the  authorltiea    Section 


1567,  Bev.  St  1913,  provides  generally  tbat 
a  divorce  may  be  decveed  by  the  district  court 
of  the  county  "where  the  parties,  or  one  of 
them,  reside."  McGonnell  v.  McOonn^l,  37 
Neb.  67,  55  N.  W.  292.  Xager  v.  Eager,  74 
Neb.  827,  106  N.  W.  636,  107  N.  W.  254,  holds 
that  the  district  court  has  jurisdiction  "to 
hear  and  determine  an  action  for  divorce  in 
any  county  in  the  state  where  the  parties, 
or  one  of  them,  reside."  The  rule  is  genertd- 
ly  recognized,  in  Vence  v.  Vence,  15  How. 
Pac.  (N.  Y.)  407,  it  is  held  that: 

"The  common-law  maxim,  that  Hie  domicile 
of  the  wife  follows  that  of  the  husband,  has  no 
application  in  actions  for  a  divorce,  where  a 
separation  has  actually  taken  place,  and  where 
the  very  proceedings  in  the  action  are  to  show 
that  the  relation  of  husband  and  wife  sboold 
be  dissolved,  or  so  far  modified  as  to  establirii 
separate  interests,  and  especially  of  bed  and 
b(Mird,  and  of  domicile  and  home."  Jones  v. 
Jones,  60  Tex.  451:  Johnson  v.  Johnson,  12 
Bush  (Ky.)  486;  Ca&i  v.  Cain,  6  Pa.  Co.  Ot  R. 
669. 

When  plaintiff  married  defoidant,  or  very 
soon  thereafter,  she  became  the  owner  by  in- 
heritance of  property  of  the  value  of  about 
163,000.  onie  defendant  was  almost  desti- 
tute of  means.  While  they  lived  together  in 
Lincoln  defendant  attended  the  State  Uni- 
versity for  about  3  yeaxa,  plaintiff  in  Uie 
meantime  supporting  the  family  and  main- 
taining the  household.  Some  time  after  de- 
fendant completed  his  education  at  the  State 
University  tbe  parties  moved  to  Colorado, 
and  their  marital  troubles  seemed  to  increase 
notwithstanding  that  plaintiff  purchased  and 
presented  to  defendant  a  valuable  ranch  In 
that  state. 

In  1913  plaintiff  began  in  Colorado  and 
prosecuted  to  judgment  a  suit  against  de- 
f^idant  fbr  divorce.  Defendant  made  no 
appearance  at  the  trial  Afterward  be  at- 
tacked the  judgment  and  on  his  application 
supported  by  afiidavlt  in  which  he  alleged 
that  his  wife  was  then  a  resident  of  Lincoln, 
Neb.,  the  judgment  was  vacated  and  the 
cause-  held  for  retrial,  but  before  It  was 
reached  Mrs.  Williams  dismissed  the  acUotn. 
Defendant  now  argues  that  plaintiff  should 
not  be  permitted  to  maintain  this  action  be- 
cause of  statements  made  by  her  in  her  peti- 
tlon  in.  the  Colorado  case  with  respect  to 
residence.  Whatever  may  have  been  the  fact 
in  tbat  case  it  appeaiis  that  the  defendant 
not  only  in  Us  affidavit  alleged  that  plaintiff 
was  at  that  time  a  resident  of  Nebraska,  bat 
procured  a  vacation  of  the  Jodgment  that 
was  followed  by  a  dismissal.  Confronted  as 
defendant  is  with  bis  affidavit  in  the  Colorado 
suit,  he  is  not  now  in  positi<m  to  t^ange  his 
ground  and  contradict  his  ovm  affidavit  and 
his  plea  then  made  that  plaintiff  was  a  reel- 
d«it  of  Lincoln,  Neb.,  in  1913. 

The  trial  occupied  4  days.  It  was  not 
shown  that  defendant  at  any  time  supiwrted 
his  wife  Of  his  two  children,  thouj^  of  nif- 
fldent  ability  to  do  m.  He  waa  about  42 
years  of  age  at  the  time  of  the  trial,  straog 
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and  ylgorons  In  mind  and  body,  an  BtMete; 
Ugbly  educated,  and  no  anffldent  reaaaa  ap- 
pears why  he  could  not  have  earned  a  eom- 
fOrtabl^  llTlng  for  his  f andly.  The  teatlmony 
fairly  shows  that  the  defendant,  Instead  of 
aiding  to  conserve  the  estate  of  his  wife  and 
endeavoring  to  support  and  maintain  her  and 
his  diildren,  was  a  positive  factor  in  its  dla- 
sipatlon.  The  trial  conrt  found  "generally  for 
the  plaintiff  and  against  the  defendant,  upon 
the  issue  of  nonsupport,  and  finds  that  the 
defendant,  though  being  of  sufficient  ability 
to  provide  and  to  furnish  fitting  and  suitable 
maintenance  and  support  to  the  plaintiff,  has 
grossly,  wrongfully,  and  cruelly  faUed  and 
refused  so  to  do." 

From  a  review  of  the  record  we  are  of  opin- 
ion the  district  court  would  have  been  Justi- 
fied in  granting  the  divorce  on  grounds  other 
and  additional  to  those  named  in  the  decree 
and  that  were  supported  by  competent  tes- 
timony. But  no  good  nor  necessary  purpose 
would  be  subserved  by  a  discussion  herein  of 
that  feature  of  the  case. 

The  Judgment  of  the  district  court  la  right, 
and  Is  affirmed. 

CX)RNISH,  J.,  not  sitting. 


CUNNINGHAM  v.  IAMB  et  aL    (Na  10226.) 
(Saprcme  Court  of  Nebraska.  'May  10,  1917.) 

(Svllaiut  ly  t^'  Court.) 

1.  Ybitdob  and  Purchases  ®=»351(1)  — 
BiBACH  OP  Contract— Damages. 

In  an  action  for  dama^^es  for  breadi  of  a 
eontract  to  convey  land,  the  recovery  of  the 
amount  paid  apon  the  contract  is  a  proper  ele- 
ment of  damages. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {f  1047,  1048,  1052.1 

2.  Judgment  «=>503  —  Mebobb  and  Bab  — 
SPiotTTiNo  Causes— Bbeach  or  Contract— 
Damages  Not  Recovebkd  m  Pbiob  Action. 

Where,  in  aa  action  for  specific  perform- 
ance of  a  contract  to  sell  lands,  the  plaintiff  has 
pleaded  that  the  defendant  had  conveyed  the 
land  for  a  valaable  consideration  before  the  be- 
ginning of  the  actioD  to  a  peraoo  not  a  party 
to  the  suit,  and,  under  a  prayer  foe  general  eq- 
oitable  relief,  the  district  court  has  allowed  the 
plaintitf  credit  for  the  money  paid  upon  the  con- 
tract, to  be  applied  on  a  sum  found  due  defend- 
ant on  other  contracts  involved  in  the  aotiota, 
and  plaintiff  has  availed  liimself  of  such  credit, 
he  cannot  afterwards  maintain  an  action  to  re- 
cover further  damages  for  the  loss  of  his  bar- 
gain. 

[Kd.  Note.— For  other  eases,  see  Judgments, 
Cent  Dig.  |  1108.] 

Ai^>eal  frc«n  District  Court,  Banner  Coun- 
ty ;  Hobait,  Judge. 

Action  by  Franlc  H.  Cunningham  against 
Thomas  Lamb  and  others.  Judgment  for  de- 
fendants, and  plaiutUt  appeals.    Affirmed. 

Bnricett,  Wilson  &  Brown,  of  Lincoln,  for 
appelant  J.  L.  Mcintosh,  of  Sidney,  for  ap- 
pdlees. 


liBTTON,  J;  Action  to  recover  d&aaces 
for  breaOk  of  a  contract  to  sell  real  estate. 
The  petition  alleges  that  the  deCendant,  Thom- 
as Lamb,  in  October,  1800,  was  tbe  eqvltaMe 
owner  of  a  sectloB  of  land  in  KlmlMU  eotmty, 
under  a  contract  of  purdiase  with  tlte  Union 
Padflc  Railroad  Oomiwny ;  tiiat  he  entered 
into  a  contract  with  tlie  pUintiff  to  aaU  him 
the  land  and  assign  the  railroad  oontract; 
that  the  land  at  that  time  was  of  the  reaam- 
able  marliet  value  of  ^000 ;  that  the  amount 
he  was  to  pay  defendant  and  Union  Paolflc 
Railroad  Company  tor  the  land  made  ttie 
total  purchase  price  $S,038;  that  plaintiff 
duly  performed  the  terms  of  tbe  contract,  but 
defendant,  in  disregard  of  tbe  same,  sold  tbe 
land  and  assigned,  the  contract  to  one  Wee- 
oes  in  April,  1911,  to  plalntUTs  damage  In  the 
sum  of  $4,962,  for  which  sum  he  asks  Judg- 
ment. Tlie  answer  consists  of  a  general  de- 
nial, a  plea  of  forfeiture  of  the  contract,  and 
a  plea  that  a  former  action  had  heea  brought 
by  plalntUf  in  EClmbaU  county  against  John 
D.  Lamb  and  Thomas  Lamb,  the  defendant, 
tm  the  specific  performance  of  contracts  to 
sell  section  8,  the  section  In  controversy, 
with  two  other  sections  of  land;  that  tbe 
court  awarded  specific  performance  as  to  the 
other  two  sections,  end  fOnnd  aq  to  the  sec- 
tion involved  here  that,  inasmuch  as  an  inno- 
cent person  bad  acquired  the  ownership  of 
section  3  and  had  paid  tbe  defendants  for 
the  same,' it  would  not  be  equitahle  to  require 
spedflc  performance  as  to  that  section,  but 
that  plaintiff  should  be  entitled  to  credit  for 
the  amount  of  money  he  bad  i>ald  defendant 
and  had  paid  the  Union  Pacific  Railroad 
Company  on  the  contract,  with  Interest, 
amounting  in  all  to  the  sum  of  $602.62 ;  that 
this  Judgment  is  in  full  force  and  efftect ;  and 
tliat,  owing  to  plalntUt  having  accepted  the 
credit  of  $602.62,  he  is  estopped  frcxn  now 
claiming  a  greater  amount  as  damages  for 
the  breach  of  contract  Tbe  cause  was  tried 
by  the  court  without  the  intervention  of  a 
Jury.  Ttie  district  court  found  that  the  Judg- 
ment In  the  Kimball  county  case  was  res  ju- 
dicata of  tbe  rights  of  the  parties,  that  idaln- 
tiff  is  estopped  from  now  claiming  further 
damages,  and  dismissed  the  acti(»i.  Plaintiff 
appeals. 

[1 , 2]  The  only  qnesti<»  presented  by  this 
appeal  is  whether  the  Judgment  bi  tbe  for- 
mer action  is  a  bar  to  this  suit.  The  plain- 
tiff knew  at  the  time  of  beginning  tbe  action 
for  specific  perfbrmanoe  that  tbe  defendant 
had  already  assigned,  transferred,  and  d^v- 
ered  the  land  contract  and  his  interest  in 
tbe  land — presumably  In  good  faith,  since 
fraud  or  bad  faith  is  not  alleged — to  Weeoes, 
who  had  paid  value  tor  it.  He  so  alleged  in 
bis  petition.  He  thus  aslied  for  something 
at  the  bands  of  the  court  whidi  he  was  not 
entitled  to  receive  and  which  the  court  had 
no  power  to  grant,  since  Weeces  was  not  a 
party  to  tbe  salt.    The  only  object  la  making 
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these  alle^tlonB  mtist  have  beeu  to  obtain 
damages,  since  no  otber  relief  could  be  grant- 
ed as  to  this  cause  of  action.  He,  no  doubt, 
thougbt  tbat  the  general  prayer  in  his  peti- 
tion was  broad  enough  to  allow  su<4i  a  recov- 
ery. Whether,  in  such  an  action,  under  such 
allegations  and  such  a  prayer,'  the  district 
court  sitting  as  a  court  of  equity  should  try 
the  question  of  damages,  it  is  unnecessary  to 
decide.  The  question  is  not  free  from  doubt. 
If  a  plaintiff  knows  when  he  begins  his  suit 
that  be  has  no  case  for  equitable  relief,  can 
he  deprive  his  adversary  of  a  jury  trial  by 
praying  for  such  relief?  An  interesting  dis- 
cussion on  this  point  may  be  found  In  86  Cyc. 
747,  750.  Since  the  same  court  now  adminis- 
ters both  law  and  equity,  a  Jury  might  be 
called  to  ascertain  damages. 

The  district  court  evidently  considered  that 
under  the  prayer  for  general  equitable  relief 
it  had  the  power  to  award  damages  for  the 
breach  of  contract  Unless  It  so  considered, 
it  could  not  have  awarded  any  relief  as  to 
section  3. 

Courts  differ  as  to  the  measure  of  damages 
in  case  of  a  failure  to  perform  a  contract  for 
the  sale  of  real  estate.  Some  courts  hold 
tbat  the  measure  is  the  consideration  money 
paid  with  interest;  others,  the  value  of  the 
land  at  the  time  of  the  breach,  or,  what  is  the 
same  thing,  the  return  of  the  consideration 
money  paid  and  the  difference  between  its 
amount  and  the  value  of  the  land  when  the 
conveyance  should  have  been  made.  39  C?yc. 
2106-2H4;  Combs  v.  Scott,  76  Wis.  662, 
45  N.  W.  532,  and  cases  cited  in  the  opinion ; 
Beck  V.  Staats,  80  Neb.  482, 114  N.  W.  633, 16 
L.  E.  A.  (N.  S.)  768.  The  latter  Is  the  rule 
in  thia  state.  In  an  action  for  damages  for 
breaclt  of  a  contract  to  convey  land,  the 
plaintiff  is  entitled  to  recover  all  money  paid 
by  him  on  the  contract  as  well  as  for  his 
loss  of  bia  bargain.  Anderson  v.  Ohnoutka, 
84  Neb.  517,  121  N.  W.  577;  Beetem  v.  FoU- 
mer,  87  Neb.  514,  127  N.  W.  858. 

In  granting  relief  onder  this  prayer,  the 
plaintiff  probably  did  not  receive  all  the  dam- 
ages to  which  he  was  entitled.  He  received 
nothing  for  the  loss  of  his  bargain.  Even  if 
the  court  had  been  mistaken  in  considering 
that  the  general  prayer  for  equitable  relief 
In  a  case  where  the  pleading  showed  no  equi- 
table relief  could  be  had  warranted  the  as- 
certainment and  award  of  damages  in  such 
an  action,  the  plaintiff  made  no  complaint, 
accepted  the  benefits  of  this  holding,  and  took 
advantage  of  the  damages  allowed  as  a  credit 
on  the  amount  he  was  required  to  pay  as  a 
condition  to  the  conveyance  of  the  other  con- 
tracts. He  cannot  split  his  cause  of  action 
by  receiving  a  part  of  his  damages  in  one 
case  and  then  beginning  a  new  action  to 
recover  those  not  then  awarded  him.  He 
was  concluded  by  the  judgment  as  to  the 
amount  of  sncfa  damages  and  cannot  relltl- 
gate  the  question.    The  principles  announced 


in  the  leading  case  of  Cromwell  v.  Sac  Coun- 
ty, 94  U.  S.  851,  24  li.  E^d.  195,  and  the  other 
cases  dted  by  appellant,  are  sound  and  have 
been  followed  by  this  court,  but  the  facts  in 
this  case  are  sudi  that  these  prind^es  are 
not  applicable. 

The  judgment  of  tiie  district  court  is  there- 
fore affirmed. 


KING  V.  DAY.    (No.  19006.) 
(Supreme  Court  of  Nebraska.    May  19,  1917.) 

(Syllahiu  by  the  Court.) 

Fraud  iS=»62— Trial  *=>337— Vebdiot— Con- 

fobmity  to  bvidenob— comfobmity  to  in- 

stbucti0n8. 
Evidence  examined,  and  held,  that  the  ver- 
dict does  not  respond  to  the  evidence  or  the  law 
as  given  in  the  court's  instructions. 

[lid.  Note.— For  other  6asea,  see  Trial,  Cent. 
Dig.  {  790.] 

Hamer,  3.,  dissenting. 

Appeal  from  District  Court,  Lancaster 
County;  Cosgrave,  Judge. 

Action  l:^'  Robert  S.  King  against  W.  W. 
Day,  first  name  unknown.  Judgment  for 
plaintiff,  and  he  appeals.  Reversed  and  re- 
manded. 

Burkett,  Wilson  &  Brown,  of  Lincoln,  for 
appellant  Strode  &  Beghtol,  of  Unooln,  tor 
appellee. 

CORNISH,  J.  Under  a  contract  ottered 
Into  January  17,  1913,  plaintiff  purchased  of 
defendant  all  the  stock  in  the  State  Oil  Com- 
pany, agreeing  to  pay  therefor  $18,500;  the 
business  being  transferred  to  plaintiff  on  the 
afternoon  of  January  29,  1913.  By  the  terms 
of  the  sale  defendant  guaranteed  that  the 
value  of  the  goods,  wares,  and  merchandise 
was  ^6,797.37 ;  that  the  company  owned  1,650 
steel  barrels;  that  the  bUls  payable  did  not 
exceed  $21,950.75,  defoidant  agreeing  to  pay 
all  bills  in  excess  thereof ;  that  the  accounts 
receivable  amounted  to  $12,288.24  and  would 
be  paid  within  three  months.  The  value  of 
the  good  will  was  fixed  at  $2,500.  Alleging 
that  defendant,  "for  the  purpose  of  inducing 
the '  plaintiff  to  make  said  purdiaae  and  to 
enter  into  said  contract,  falsely  and  fraudu- 
lently and  for  the  purpose  of  deceiving  the 
plaintiff"  misrepresented  the  net  value  of  the 
assets,  plaintiff  brought  this  action  to  recover 
$17,943.60 ;  it  being  alleged  that  the  company 
was  Insolvent  at  the  time  plaintiff  purchased 
the  stock.  There  was  a  verdict  for  plaintiff 
for  $1,941.90,  and  from  the  judgment  there- 
on plaintiff  appeals. 

The  controlling  question  on  appeal  Is  plain- 
tiff's contention  that  his  motion  for  a  new 
trial  should  have  been  sustained,  the  proof 
conclusively  showing  that  the  verdict  should 
have  been  returned  for  a  greater  sum  than 
$1,941.00,  to  wit  $16,486.28. 

On  appeal,  plaintiff  classifies  his  elements 
of  recovery  as  follows:   for  unpaid  accounts 
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recdvable,  ^,782.96;  tor  excess  aocouats 
payable,  not  listed  by  defendant,  $4,400.10; 
tor  shorta^  In  Inveatory,  $950.06 ;  tor  goods 
on  consignment,  $1,104.44;  tor  sbortage  In 
barrels,  $1,098.73;   and  tor  good  will,  $2,500. 

Wltbont  considering  these  claims  in  detail. 
It  1b  apparent  that  the  verdict  is  not  In  har- 
mony with  the  evidence.  In  the  list  of  ac- 
counts receivable,  items  aggregating  about 
$600  were  listed  twice  by  defendant  In  the 
list  of  accounts  payable,  there  was  a  mistake 
of  $707.25;  a  debt  of  $775  being  listed  as 
$7.75.  Taxes  not  listed  by  defendant  amount- 
ed to  $139.17.  The  largest  dalm  under  the 
classification  of  excess  accounts  payable  re- 
lates to  two  cars  of  gasoline  and  one  car  of 
oil  fi;om  the  Chanute  Reflnlng  Company, 
which,  with  freight  charges  and  inspection 
fees,  amounted  to  $2,544.86.  There  is  consid- 
erable testimony  about  three  cars  on  the 
switch  track  at  the  State  Oil  Company  at  the 
time  the  Inventory  was  taken,  January  29, 
1913,  and  it  seems  to  be  proved  that  these 
cars  were  not  inventoried.  The  three  cars 
for  which  plaintiff  is  seeking  to  recover  are 
cars  unloaded  while  defendant  was  in  charge 
of  the  company.  The  car  of  oil  was  shipped 
under  an  invoice  dated  January  10, 1913,  for 
$324.16;  one  car  of  gas  imder  an  Invoice 
dated  January  3,  1913,  for  $910.13;  the  other 
ca,r  under  an  Invoice  dated  January  13,  1913, 
lor  $1,000.83.  The  first  two  cars  were  paid  for 
by  plaintiff  February  10th,  and  the  third  car 
February  13th.  The  records  of  the  railroad 
company  show  that  these  cars  were  unloaded 
January  9th,  18th,  and  20tb — some  time 
before  plaintiff  and  defendant  took  the  In- 
ventory of  the  merchandise  on  hand.  De- 
fendant <;ontendB,  however,  that  plaintiff 
bas  not  shown  that  these  cars  were  not  In- 
cluded in  the  accounts  payable,  listed  by  de- 
fendant The  books  kept  by  the  State  Oil 
Company  while  defendant  was  in  charge 
show  that  the  amounts  due  for  these  three 
cars  were  not  listed  by  him  in  the  accounts 
payable.  The  first  item  which  he  listed  un- 
der the  account  of  the  Ohanute  Refining  Com- 
pany WHS  for  oil  and  gas  purchased  December 
leth  and  l£th,  $1,251.80.  Other  records  of 
the  company  show  that  this  was  tor  a  car  ot 
am,  $800.06,  purchased  December  16th,  and 
$961.75  for  a  car  of  gasoline  purchased  De- 
cember IStb.  The  second  Item  listed  by  de- 
fendant was  a  note  dated  January  6,  1918, 
and  due  February  6,  $2,748.82.  It  Is  shown 
Ytyi  otber  records  of  the  company  that  this 
note  covered  oil  and  gas  purchased  from 
Deceibber  2d  to  10th.  The  third  item  Usted 
was  a  note  due  January  27,  1913,  for  $3,000, 
but  other  records  show  that  this  note  was 
given  for  oil  and  gas  purchased  in  November. 

A  oonsideratlon  of  tlie  other  items  claimed 
by  plaintiff  is  unnecessary  to  show  that  the 
verdict  is  not  in  harmony  with  the  omceded 
facts  or  facts  which  are  contduaively  proved. 
&faklng  proper  allowance  for  additional  cred- 


its to  whidbi  defendant  was  entitled,  titte  vei> 
diet  is  less  than  half  the  amount  shown  to 
be  due  plaintiff  on  the  claims  considered 
above. 

The  petition  contains  allegations  pertinent 
to  an  action  for  breach'  of  warranty  and  to 
an  action  for  deceit  Defendant's  motion  to  ' 
require  plaintiff  to  separately  state  and  num- 
ber his  causes  of  action  was  not  sustained. 
At  the  close  of  plaintiff's  testimony,  defend- 
ant's motion  to  require  plaintiff  to  elect  upon 
which  cause  of  action  he  would  rely  was  also 
overruled.  The  Jury  were  given  instructions 
applicable  to  both  theories  of  recovery.  The 
commingling  of  the  two  causes  of  action,  to- 
gether with  the  lack  of  order  In  presenting 
evidence  on  the  different  claims  presented,  no 
doubt  was  confusing  to  the  Jury  and  has 
made  It  difficult  to  review  the  evidence  on 
appeal.  In  any  event  the  verdict  does  not 
respond  to  the  instructions  and  evidence.  The 
trial  court  Instructed : 

"If  the  jury  shall  find  from  the  evidence  that 
the  plaintiff  is  entitled  to  recover  against  the 
defendant,  yon  are  instmcted  that  the  measure 
of  damages  or  the  amount  the  plaintiff  is  on- 
titled  t6  recover  is  the  amount  ot  loss  that  the 
plaintiff  has  suffered  in  the  depreciation  of  the 
value  of  the  stock  be  purchased  by  reason  of 
the  failure  of  any  of  the  representations  or  gunr- 
antles  of  the  defendant;  and  the  jury  are  in- 
structed that  to  determine  this  amount  you  will 
determine  the  diminution  of  the  assets  due  to 
the  defendant's  failure  to  make  lii»  representa- 
tions and  warranties  good." 

On  the  second  trial  plaintiff  lAould  sep- 
arately state  and  number  his  causes  of  ac- 
tion and  should  be  required  to  elect  whicii 
cause  of  actl<m  he  will  present  to  the  jury. 
In  making  the  proof,  and  in  the  cross-ex- 
amination as  well,  so  far  as  possible  a  definite 
order  of  procedure  should  be  ad>hered  to,  in 
order  that  the  Jury  may  not  be  unduly  con- 
fused in  considering  the  various  items  pre- 
sented. With  these  suggestions  in  mind,  a 
Jury  on  a  second  trial  will  probaUy  arrive 
at  a  verdict  responding  to  the  evidence  and 
the  law. 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded  for 
farther  proceedings. 

Beversed  and  remanded. 

HAMffiR,  J.,  dissents. 


WRIGHT  V.  OHAHA  &  C.  B.  ST.  BI.  00. 

(No.  19327.) 
(Supreme  Court  of  Nebraska.     May  19,  1917.> 

(Byllabut  by  the  Court.) 

1.  Mabteb  and  Sebvant  €=9286(20)— Action 
FOR   Injury — Question   fob   Jury— Neoli- 

GENCE. 

In  this  an  action  for  damages  for  personal 
injuries  sustained  by  a  street  railway  conduc- 
tor by  coming  in  contact  with  a  charged  wire, 
the  evidence  is  examined,  and  %eld  to  require  the 
submission  to  the  jury  of  the  question  whether 
the  defendant  was  negligent  in  maintaining  such 
wire  at  the  height  of  6^  feet  above  the  top  of 
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the  raflwa;  car  at  tlie  point  where  the  accident 
occurred. 

2.  Appeai,  and  Ebkob  <S=s»1050(1)— Habjilebb 

£>RBOB — DeMONSTBATIVE    EVIDENCE. 

Where  there  was  a  sharp  couflic^  in  the  tes- 
timony as  to  the  existence  of  any  permanent 
injury  to  or  deformity  of  the  plaintiff's  spine, 
■  defendant  was  not  prejudiced  by  the  court  poi> 
mitting  the  plaintiff  to  bare  his  body  so  mat 
the  doctors  testifying  in  his  l>ehalf  could  better 
describe  the  nature  of  the  injuries  claimed  to 
have  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  1068,  106»,  4153,  415T.] 

3.  Damages  <S=>  132(1)  —  Pebsonal  Injubt  — 
Excessive  Damages. 

Under  the  facta  proved,  a  verdict  for  $80,- 
000  is  excessive. 

[Ed.  Note.— E\)r  other  cases,  gee  Damages, 
Cent.  Dig.  H  357,  863,  364,  370.] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Leslie,  Judge. 

Action  by  Edgar  P.  Wright  against  the 
Omaha  &  Council  Bluffs  Street  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Judgment  a£Brmed  upon  plaintltTs 
entry  of  a  remittitur  of  $10,000;  otherwise 
set  aside,  and  new  trial  allowed. 

John  li.  Webster  and  W.  B.  King,  both  of 
Omaha,  for  appellant.  Sutton,  McKmzie, 
Cox  &  Harris,  of  Omaiia,  for  appellee. 

I/ETTON,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries.  The  plaintiff 
was  a  conductor  in  the  employment  of  de 
fendant,  and  was  in  diarge  ot  an  electric 
street  car  at  the  time  of  the  accident  At 
one  end  of  the  run  the  car  was  turned  by 
means  of  what  is  known  as  a  "T."  In  this 
operation  the  car  Is  backed  over  a  switch 
track  forming  one  side  of  tbe  "Y."  In  June, 
1914,  about  midnight,  on  a  dark  and  rainy 
nlgjit,  tbe  trolley  pole  left  the  wire  wblle  tbe 
car  was  being  switched.  It  was  tbe  duty  of 
plaintiff  to  replace  the  trolley  upon  tbe  wire 
by  means  of  a  rope  attached  thereto,  which 
was  also  fastened  to  the  car.  The  rope  broke 
close  to  the  upper  end  of  tbe  trolley  pole  as 
tbe  pole  sprang  up.  There  was  no  street  ligtat 
near.  As  soon  as  tbe  trolley  left  the  wire 
the  lights  In  the  car  went  out.  Plaintiff 
testifies  that,  as  was  his  duty,  he  went  upon 
the  top  of  the  car  to  release  the  trolley  pole 
and  place  it  upon  the  wire ;  that  he  had  never 
been  upon  tbe  top  of  tbe  car  for  this  purpose 
at  this  point;  that  be  had  been  Instructed 
before  be  l>egan  to  work  and  shown  how  to  do 
this  by  an  old  conductor  assigned  for  that 
purpose  by  the  defendant;  that  he  was  told 
that  tbe  wires  were  not  within  striking  dis- 
tance of  his  head,  and  that  even  if  one  did 
strike  bis  head  there  was  no  danger  as  long 
as  he  was  standing  on  the  top  of  the  car; 
that  be  was  told  that  whea  the  n^e  broke 
and  he  had  to  go  on  tbe  top  of  tbe  car,  it 
was  his  duty  to  push  tbe  trolley  pole  against 
the  wire  so  as  to  move  the  car  forward  far 
enough  to  pull  tbe  trolley  pole  from  between 
the  cross  wires;   that  he  followed  these  In- 


Etructlons;  that  the  motorman  moved  the  car 
up  a  little;  that  he  was  about  to  stop  blm 
when  his  head  struck,  he  received  the  shodc, 
and  knew  nothing  more  until  he  was  idcked 
up  from  the  ground.  Other  testimony  is  to 
the  effect  that  the  wires  at  tbe  place  where 
the  plaintiff  was  injured  were  5  feet  6  Inches 
from  the  tc^  of  the  car.  Tbe  plaintia  was  6 
feet  9  inches  tall. 

The  negligence  charged  is  that  defendant 
was  negligent  in  constructing  and  maintain- 
ing tbe  wires  in  an  unlawful,  careless,  and 
dangerous  manner  about  5  feet  above  tbe  tc^ 
of  the  car;  that  defendant,  while  knowing 
the  state  of  the  wires,  was  negligent  in  not 
advising  the  plaintiff  of  the  dangerous  con- 
struction and  in  failing  to  warn  him  of  the 
dangers  incident  to  putting  the  trollejr  pole 
on  the  wire  at  this  place,  and  was  negligent  in 
not  providing  insulation  for  the  trolley  pole 
and  in  failing  to  provide  sufficient  tools  or 
equipment  for  placing  the  pole  upon  the  wire 
without  exposing  plaintiff  to  danger. ' 

The  answer  denies  negligence,  alleges  that 
the  plaintiff  was  familiar  with  the  manner  of 
construction  of  the  tracks,  cars,  trolley  pole, 
and  trolley  wires,  and  knew  the  dangers  in- 
cident In  the  operation  of  his  work;  that 
plaintiff  had  been  a  conductor  for  3%  years 
prior  to  the  accident,  and  was  familiar  with 
the  construction  and  elevation  of  the  trolley 
wires  at  that  place  for  all  of  said  time,  and 
that,  knowing  the  danger,  he  negligently  took 
hold  of  the  trolley  pole;  that  the  accident 
was  brought  about  by  his  own  carelessness 
and  neglect  of  duty,  and  that  the. pole  and 
wires  were  maintained  and  constructed  in 
the  usual  and  proper  manner,  "nie  Jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  the 
sum  of  $30,000.    Defendant  appeals. 

The  court  Instructed  tbe  Jury  that  tbe  only 
acts  of  negligence  diarged  against  the  de- 
fendant for  them  to  consider  were  "that  the 
defendant  company  was  guilty  of  negligence 
in  the  method  or  manner  of  constructing  or 
maintaining  its  overhead  wires  at  the  place 
of  the  accident  in  question,"  and  "that  tbe 
defendant  company  was  guilty  of  negligence 
in  falling  to  notify  the  plaintiff  of  the  dan- 
gers incident  to  working  on  top  of  the  car  in 
close  proximity  to  the  wires,"  and  tliat  if 
they  failed  to  find  by  a  preponderance  of  the 
evidence  that  tbe  defendant  was  guilty  of  neg- 
ligence In  ^ther  of  these  particulars,  their 
verdict  should  be  for  defendant 

A  number  of  assignments  of  error  are  made 
with  reqpect  to  tbe  introduction  of  evidence, 
but  we  find  no  error  so  prejudicial  to  defend- 
ant as  to  require  a  reversal.  The  evidence 
is'  in  conflict  as  to  the  proper  height  at  which 
such  wires  should  be  maintained ;  as  to  the 
height  above  the  top  of  a  car  at  which  wires 
were  maintained  at  other  localities  in  tbe 
City;  as  to  whether  Wright  had  been  fully 
Instructed  with  respect  to  the  dangers  which 
might  be  Incurred  by  coming  In  contact  with 
diarged  wires;  and  upon  almost  every  other 
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material  fact  inrclvea.  It  la  also  assigned 
that  the  court  erred  in  permitting  the  ex- 
hibition of  plaintiff's  body  In  the  presence  of 
the  Jury. 

[1,2]  The  doctors  called  as  witnesses  by 
plaintiff  testified  that  the  Injury  had  In- 
dnced  the  disease  of  spondylitis  deformans, 
and  had  caused  a  permanent  deformed  con 
dltlon  of  the  spine,  pointing  out  on  plalntlfTs 
body  the  consequences  of  the  Iqjury  as  In 
their  opinion  Qiey  existed.  For  the  defend- 
ant several  witnesses,  doctors  and  surgeons 
of  long  experience  and  high  standing  In  the 
profession,  testified  that  no  degeneration  of 
the  vertebre  had  takea  itoce,  and  that  the 
etoopei  and  bent  over  condition  of  plaintiff 
was  caused  by  a  neorasthenlc  condition; 
that  the  disease  mentioned  did  not  exist; 
that  the  X-ray  pictures  did  not  disclose  a  wast- 
ing away  of  the  spinal  processes;  and  that 
the  bent  condition  of  plaintiff  was  not  perma- 
nent if  he  made  an  effort  to  overcome  It  and 
straighten  up.  There  was  no  error  In  the 
exhibition  of  platntlfTs  body  to  the  Jury  un- 
der such  circumstances.  Felsch  v.  Babb,  72 
Neb.  736,  101  N.  W.  1011;  Booth  t.  Andrus, 
91  Neb.  810,  137  N.  W.  884.  There  were  no 
scars  of  other  wounds  to  confuse  the  Jury 
as  In  the  case  of  McKennan  v.  Omaha  &  C. 
B.  Street  R.  Co.,  97  Neb.  281,  149  N.  W.  826. 

Aside  from  the  claim  that  the  damages  are 
excessive,  the  principal  contentions  of  the 
defendant  are  the  lack  of  evidence  of  negli- 
gence in  the  construction  and  maintenance 
of  the  wire  at  that  height,  and  that  Wtright 
had  been  in  the  service  long  enough  to  see, 
and  had  ample  opportunity  to  know,  the  dan- 
ger of  short  circuits,  and  that  he  did  not 
come  against  the  wire  by  reason  of  Ignorance 
but  through  inadvertence. 

Considering  the  evidence  as  a  whole,  we 
are  satisfied  that  it  was  sufficient  to  submit 
these  questions  to  the  jury.  Wrlj^t  had 
worked  on  this  run  for  over  3  years.  He 
must  have  been  aware,  in  a  general  way,  of 
the  height  of  the  wires,  but  to  a  man  look- 
ing from  the  ground  a  difference  of  about 
8  Inches  In  the  height  of  a  wire  17  or  18  feet 
trmn  the  krovatA  would  be  almost  impercepti- 
ble. There  Is  no  proof  that  be  was  ever  upon 
the  top  of  the  car  at  a  point  nearer  than  30 
feet  from  where  the  accident  occurred,  or 
at  any  point  where  the  wires  were  as  low  as 
here.  A  difference  of  3^  inches  In  the  height 
of  the  wire  would  have  placed  It  beyond  the 
readi  of  his  head.  The  accident  occurred 
at  midnight  on  a  dark  and  rainy  night  The 
lights  in  the  car  were  oat  by  reason  of  the 
connection  being  broken.  Ordinary  care  and 
prudence  would  seem  to  dictate  that  where  a 
conductor  may  be  required,  under  such  cir- 
cumstances as  these,  to  go  upon  the  t(9  of 
the  car  In  the  dark,  the  wire  should  be  high 
enough  so  that  no  part  of  his  body  might 
come  in  contact  with  it,  or  other  precautions 
be  taken  to  prevent  such  an  accident.  There 
is  no  definite  proof  on  behalf  of  defendant 


that  sudi  a  dangerous  constraotlon  was  main- 
tained at  the  height  at  which  approved  metb- 
ods  of  street  railway  constructlMi  In  the 
country  generally  are  maintained,  and  the 
evidence  is  not  so  clear  as  to  justify  the  re- 
moval of  the  question  from  tbe  jury.  We 
find  no  error  in  the  instructions  which  are 
complained  of  covering  these  points. 

[3]  Tbe  principal  complaint  is  that  the  ver- 
dict is  so  excessive  that  it  must  have  been 
the  result  of  passion  or  prejudice.  In  his 
original  petition  plaintiff  prayed  for  $25,000 
damages.  At  the  trial  he  was  permitted  to 
amend  his  petition  to  ask  for  |35,000.  He 
was  earning  $93  per  month  at  the  time  of  the 
accident,  or  $1,116  per  annum.  His  expect- 
ancy was  shown  to  be  28.96  years.  The  ver- 
dict was  for  $30,000.  If  the  opinions  of  the 
medical  witnesses  for  the  plaintiff  are  well 
founded,  as  the  jury  believed,  plaintiff  is  en- 
titled to  substantial  damages  for  tbe  pain 
and  anguish  he  has  suffered,  for  the  perma- 
nent disability,  and  for  the  humiliation  oc- 
casioned by  his  deformity,  in  addition  to  the 
amount  which  he  would  be  entitled  to  recov- 
er for  the  loss  of  his  earning  capacity.  The 
medical  testimony  is  in  such  sharp  conflict 
as  to  the  existence  of  tbe  deforming  disease 
that  it  is  to  be  regretted  that  the  law  does 
not  permit  a  re-eiamlnatlon  as  in  cases  un- 
der the  Workmen's  Compensation  Act  We 
must  accept  the  finding  of  the  Jury  on  this 
point  There  Is  ample  evidence  to  support 
It,  if  the  contrary  opinions  are  rejected,  as 
the  jury  had  a  right  to  do.  Considering  the 
present  worth  of  his  earnings  for  the  period 
of  his  expectancy  and  the  other  elements  of 
damage,  it  would  seem  that  a  recovery  of 
$30,000  Is  excessive,  and  that  the  evidence 
does  not  justify  a  recovery  of  more  than  $20,- 
000.  The  judgment  of  the  district  court  is 
affirmed  upon  plaintiff  entering  a  remittitur 
of  $10,000;  otherwise  it  is  set  aside,  and  a 
new  trial  allowed. 

Judgment  accordingly. 


DIBDBIOHS  v.  STBPHENSON  «t  aL 
(No.  19226.) 

(Supreme  Court  of  Nebraska.     May  19,  1917.) 
fSyUaitu  by  <ke  Court.) 

1.  ATT0BNE7   AND    CLIXNT    0=>123(1)— ATTOR- 

kkt's  Duty— Good  Faith. 
It  is  a  familiar  rule  of  law  that  an  attor- 
ney is  required  to  exercise  the  utmost  good  faith 
In   all  of  Us  relatlcas  and  dealings  with  his 
dleat 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {{  239,  245,  248,  249.] 

2.  Attobnets'  Good  Faith— Kvidkncb. 

The  evidence  examined,  and  held,  that  de- 
fendants, who  are  attorneys,  did  not  violate  the 
foregoing  rule  in  their  relations  with  their  client, 
and  that  their  conduct  in  the  premises  was  with- 
out fraud. 

Appeal  from  District  Court  Lincoln  Coun- 
ty; Hostetler,  Judge. 
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Action  by  William  Dlediichg  against  Laura 
SteiAensoa  (formerly  and  now  Diedrlchs),  im- 
pleaded with  Walter  V.  Hoagland  and  oth- 
ersi  Judgment  for  defendants  Hoagland  and 
another,  and  William  Diedrlchs  and  wife  ap- 
peal   Affirmed. 

R.  H.  Beatty,  of  Brady,  and  Burkett,  Wil- 
son &  Brown,  of  Lincoln,  for  appellants.  J. 
J.  HalUgan  and  W.  V.  Hoagland,  both  of 
North  Platte,  for  appellees. 

DBAN,  J.  The  defendants  Hoagland  are 
members  of  the  bar  of  this  state.  They  re- 
side and  maintain  a  law  office  at  North 
Platte.  Plaintiff's  wife  employed  defendants 
as  counsel  In  a  divorce  action,  and  they  ren- 
dered to  her  valuable  legal  services  in  that 
case,  In  which  she  prevailed  In  both  district 
and  Supreme  Courts,  and  as  well  In  subse- 
quent litigation  that  grew  out  of  the  divorce 
case.  In  payment  therefor  she  conveyed  to 
defendants  a  tract  of  land,  defendants  pay- 
ing to  her  a  sum  of  money  that  represented 
the  difference  in  value  between  the  land  and 
the  reasonable  value  of  the  services.  Plain- 
tiff now  seeks  to  recover  from  defendants  the 
tract  of  land  conveyed  to  them  by  Mre.  Died- 
rlchs on  the  ground  of  fraud,  alleging  owner- 
ship in  the  husband  at  the  time  of  convey- 
ance, a  contenticm  that  is  not  sustained  by 
the  record.  Plaintiff  also  demands  a  large 
sum  of  money  claimed  as  damages.  Mrs. 
Diedrlchs  appears  in  this  action  as  Laura 
Stephenson. 

In  the  divorce  proceeding  the  plaintiff  In 
this  case  was  defendant  He  has  since  re- 
married the  wife  who  divorced  him,  and  is 
now  aided  and  abetted  by  her  in  his  efforts 
to  maintain  this  action.  As  soon  as  plaintiff 
and  his  wife  were  reconciled,  their  Joint  bel- 
ligerence was  directed  against  the  wife's 
rescuer,  a  situation  not  altogether  novel  in 
human  affairs.  If  plaintiff,  who  is  appe- 
lant here,  were  to  prevail,  defendants  would 
be  deprived  of  any  remuneration  for  services 
rendered,  and  besides  would  lose  the  sum  of 
money  paid  to  plalntiCTs  wife  in  part  pay- 
ment for  the  land  when  it  was  conveyed  to 
them.  In  the  trial  court  defendants  prevail- 
ed, and  in  view  of  the  record  before  us  they 
must  prevail  here. 

[1,2]  A  loigthy  statement  of  the  facts  is 
not  deemed  necessary,  nor  is  it  incumbent 
on  us  to  write  an  opinion  long  drawn  out. 
We  believe  it  sufficient  to  say  that  we  have 
carefully  examined  the  record,  and  we  are 
unable  to  find  the  defendants  guilty  of  prac- 
ticing any  deceit  or  fraud  or  bad  faith  to- 
ward their  client.  We  are  not  unmindful  of 
the  familiar  rule  that  requires  an  attorney 
to  exercise  the  utmost  good  faith  in  all  his 
relations  and  dealings  with  his  client.  In 
this  respect  as  in  all  else,  the  record  amply 
supports  the  judgment  that  was  rendered  in 
favor  of  defendants.  The  learned  trial  Judge 
who  beard  the  case  was  abundantly  Justified 


in  finding  on  all  points  In  favor  of  defend- 
ants. 

The  Judgment  is  right,  and  is  in  all  things 
affirmed. 

SEDGWICK,  X  (concurring).  It  appears 
to  be  conceded  by  all  parties  that  the  defend- 
ants Hoagland,  as  attorneys  for  Laura  Died- 
rlchs, acted  in  entirely  good  faith.  Notwith- 
standing tltat  fact,  the  law  Is  so  careful  of 
the  confidential  relation  between  attorney 
and  client  that  If  a  client  conveys  property 
to  her  attorney  while  that  relation  exists  and 
she  is  without  information  as  to  the  value 
of  the  property  at  thei  time,  the  court  in  an 
action  of  this  nature  would  be  very  careful 
to  ascertain  whether  the  value  actually  paid 
was  the  full  value  of  the  property.  In  this 
case,  however,  the  attorneys  were  not  attor- 
neys for  the  plaintiff,  William  Diedrlchs.  No 
relations  of  confidence' existed  between  them, 
and  Laura  Diedrlchs  does  not  appear  to  have 
made  any  complaint  in  regard  to  the  trans- 
actions with  her  attorneys  for  more  than  10 
years  after  the  transaeti<m8  took  place.  It 
is  desirable  that  questioned  relations  betweien 
attorneys  and  their  elicits  should  be  adjust- 
ed at  as  early  a  date  as  is  practicable,  but 
the  statute  of  limitations  had  ran  against 
all  claims  of  Laura  Diedrlchs  before  the  fil- 
ing of  her  cross-petition  in  this  case.  The 
plaintiff,  William  Dledrldis,  appears  to  have 
transferred  this  property  to  avoid  the  pay- 
ment of  his  creditors.  His  original  grantee 
did,  at  his  request,  convey  the  property  to 
Laura  Diedrlchs,  who  was  then  Mr.  Died- 
rlchs' wile.  This  does  not  seem  to  be  equiv- 
alent to  a  reconveyance  to  Mr.  Diedrlchs  him- 
self in  this  case,  because  the  motive  which 
the  law  considers  frandul«it,  that  inspired 
Mr.  Diedrlchs  to  transfer  this  property,  still 
existed,  and  taking  the  title  tn  the  name  of 
his  wife  might  still  defieat  his  creditors.  Mr. 
Diedrlchs,  therefore,  is  not  in  a  position  to 
maintain  such  an  acticm  as  this. 

For  these  reasons,  I  consider  that  the  Judg- 
ment of  the  district  court  Is  correct 

PEOPLE  V.  OALLIARL    (No.  166.) 

(Supreme  Court  of  Michigan.    May  81,  1917.) 

1.  Intoxicating  Liqtjobs  i8=>238(4>— Crim- 
inal PBOSKOUTION  —  EVIDENOB— DCBEOTION 
OF  VEBDIOC. 

In  a  prosecution  for  storing  intoxicating  liq- 
uors, where  it  appeared  that  the  building  in 
which  the  hiding  place  was  found  had  formerly 
been  used  as  a  saloon  by  the  {^resent  occupant: 
that  the  liquor  had  affixed  to  it  a  tag  witn  Ute 
name  of  the  accused ;  that  the  quantities  were 
too  large  to  justify  the  inference  that  It  was  kept 
for  medicinal  purposes ;  that  the  opening  to  the 
hiding  place  was  under  a  rug  in  the  floor;  that 
it  bore  evidence  of  having  been  frequently  open- 
ed ;  that  intoxicating  liquor  had  been  served  on 
the  premises— it  was  not  error  to  fail  to  direct 
a  verdict  of  acquittal. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  (Tent  Dig.  H  328,  830.] 
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2.  IKTOXIOATIITO    LiQDOBS    «S»23S(1)— CUVI- 

NAL  PbOSECUTION— SVIDBNCB. 

In  a  proaecujion  for  illegally  storing  intoii- 
catlng  liquor,  evidence  that  certain  persons  had 
been  seen  on  the  premises  drinking  beer  held 
competent. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  U  20S,  294,  296,  297.] 

3.  Cbiuimal    Law    <S=»939(1)— New    TbiaI/— 
GBOimDa 

In  a  prosecution  for  illegally  storing  intoxi- 
cating liquor,  where  evidence  had  been  given 
that  certain  persons  had  been  seen  drinking  beer 
on  the  premises,  a  motion  for  a  new  trial  was 
properly  denied,  where  it  was  not  claimed  that 
the  persons  so  seen  on  the  inremises  were  not 
in  the  county  or  within  reach  at  the  time  of  the 
trial,  nor  that  they  would  have  denied  the  tes- 
timony introduced. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  {{  2318,  2321-2323.1 

Exceptions  from  Circuit  Court,  Iron  Conn- 
ty;   Richard  C.  Flanagan,  Judge. 

Dolffo  Calllarl  waa  convicted  of  the  stor- 
age of  Intoxicating  liquors,  and  he  excepts. 
Affirmed  and  remanded. 

The  diagram  referred  to  in  the  opinion  Is 
as  follows: 


IIUJ 


Argued  before  EUHN,  a  J.,  and  STONE, 
OSTBANDEB,  BIBD.  MOORE,  STEERE, 
and  BROOKE,  JJ. 


A.  F.  Dixon,  of  Stambaogfa,  tor  appelant. 
August  J.  Waffen,  of  Iron  Blver,  for  tbe 
People. 

MOORE,  J.  'nils  case  Is.  here  on  excq;»- 
tlons  before  sentence.  RestK>Ddent  was  ar- 
rested for  keeping,  storing,  and  possessing, 
on  and  between  May  1,  1916,  and  August  12, 

1915,  Intoxicating  liquors  In  other  than  bis 
private  roildmce,  and  was  convicted  at  the 
September,  1916,  term  of  the  circuit  court 
for  Iron  county.  A  new  trial  was  applied  for 
and  denied. 

Respondent  assigns  the  following  errors: 

"(1)  In  admitting  under  the  objection  of  the 
said  respondent  tbe  testimony  of  witness  M.  J. 
Monahan ;  (2)  in  not  directing  the  verdict  of 
acquittal  u^on  motion  of  the  respondent;  and 
(3)  in  denying  the  motion  of  tbe  said  respondent 
for  a  new  trial  in  said  cause." 

The  attached  diagram  Is  helpful: 

[1]  In  disposing  of  the  motion  for  a  new 

trial  the  trial  Judge  expressed  himself  In 

part  as  follows: 

"Previous  to  May  1,  1916,  the  respondent  con- 
ducted a  saloon  for  the  sale  of  intoxicating  liq- 
uors at  retail,  in  the  barroom  shown  on  tbe  dia- 
gram. From  May  1,  1915,  down  to  tbe  time  of 
the  trial  the  barroom  was  occupied  by  the  re- 
spondent for  the  sale,  as  he  claims,  of  nonintox- 
Icating  liquors.  In  tne  building  which  is  owned 
by  her,  Mary  CalUari,  the  mother  of  tbe  respond- 
ent conducted  a  boarding  house.     August  12, 

1916,  Charles  McFarland,  marshal  of  the  village 
of  Iron  River  and  a  deputy  sheriff,  armed  with 
a  search  warrant,  and  accompanied  by  others, 
who  appeared  as  witnesses,  made  a  search  of  the 
building  in  question  for  intoxicating  liquors. 
On  entering  room  No.  4  on  the  diagram,  which  is 
called  Mrs.  Calliari's  bedroom,  they  found  a 
trunk  resting  on  a  rug,  which  in  turn  rested  on 
the  floor.  On  removing  the  trunk  and  the  rug, 
they  found  In  the  floor  directly  under  the  spot 
where  the  trunk  stood  a  trapdoor,  which  wag 
countersunk  and  did  not  raise  readily.  One  of 
the  jaws  of  a  pair  of  ice  tongs  found  in  the 
room  was  put  In  a  place  between  the  trapdoor 
and  the  floor  and  the  trapdoor  was  pried  up. 
The  jaws  of  the  ice  tongs  fitted  into  tbe  place 
in  such  a  way  as  to  indicate  it  bad  been  often 
used  in  raising  the  trapdoor.  Beneath  the  trap- 
door was  found  a  hole  or  opening  in  the  sou, 
which,  according  to  the  testimony  of  a  witness, 
was  prepared  in  April,  1915,  which  would  be 
shortly  before  the  local  option  law  took  effect. 
In  this  hole  or  opening  were  found  two  barrels 
and  a  number  of  bottles  of  different  kinds  of 
liquor,  all  of  which  it  was  conceded  were  intox- 
icating. On  one  of  the  barrels  or  boxes,  was  the 
defendant's  tag.  It  was  further  admitted  that 
the  liquor  belonged  to  the  respondent  when  he 
was  lawfully  engaged  in  the  sale  of  intoxicating 
liquor,  but  it  was  claimed  by  him,  and  he  and 
his  mother  testified,  that  upon  being  forced  out 
of  the  saloon  business  by  Uie  adoption  of  local 
option  he  transferred  tbe  ownership  of  the  liq- 
uors to  his  mother  in  cancellation  of  an  indebt- 
edness due  her  for  rent  of  the  saloon,  and  that 
at  the  time  of  the  discovery  of  the  liquor  It 
was  owned  by  the  mother.    •    •    • 

"That  the  liquor  belonged  to  the  respondent  be- 
fore he  dosed  out  his  licensed  saloon ;  that 
when  discovered  his  tag  was  on  at  least  one  of 
the  barrels  or  boxes ;  and  that  the  liquor  was  se- 
creted in  the  manner  mentioned — were  conceded 
facts.  If,  as  they  had  a  right  to  do,  the  jury 
believed  the  testimony  of  the  witnesses  for  the 
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people,  they  found  the  existence  of  the  addition- 
al facts,  that  when  the  liquor  was  discovered, 
Mrs.  Calliari  disclaimed  ownership  thereof,  and 
that  on  June  20th,  June  29th,  and  August  4th, 
which  was  but  six  days  before  the  liquor  was 
discoTered  in  the  hole  under  the  floor,  rooms 
marked  on  the  diagram  as' Nob.  1,  2,  and  5,  we^e 
used  for  the  sale  and  consumption  of  intoxicat- 
ing beer,  and  that  such  beer,  on  at  least  one  of 
these  occasions,  was  served  to  the  guests  by  the 
respondent.  It  further  appeared  that  the  re- 
spondent received  by  railroad  from  oatside  ship- 
ments of  liquor  by  the  half  barrel  in  July  and 
by  the  gallon  in  August 

"Mrs.  Calliari  claimed  she  intended  the  liquor 
for  her  sole  use  as  a  medicine.  When  the  quan- 
tity and  variety  of  it  is  considered,  the  jury 
may  well  have  thought  that  claim  extravagant, 
and  that  if  the  liquor  was  honestly  hers,  she 
would  have  claimed  it  instead  of  denying  its 
ownership  when  it  was  first  discovered.    •    •    • 

"The  respondent  was  at  pains  to  give  the  im- 
pression that  there  was  no  intoxicating  liquor 
Icept  in  his  so-called  temperance  saloon  or  else- 
where on  the  premises,  except  in  the  secret  cave 
under  the  bed.  If  the  jury  found  that  intoxi- 
cating beer  was  served  by  the  respondent  to  the 
witness  Monahan  and  oUiers  a  few  days  previ- 
ous to  the  discovery  of  the  liquor,  they  had 
the  right  to  infer  it  came  from  the  hole  under 
the  floor;  and  if  the  respondent  handled  it,  and 
sold  from  it,  and  dealt  with  a  part  of  it  as  his 
own,_  a  few  days  before  the  trapdoor  was  opened, 
the  jury  would  have  the  right  to  infer  he  owned 
it  when  it  was  discovered ;  there  being  no  claim 
of  a  change  of  ownership  between  July  28th  and 
August  12th. 

"The  jury  was  abo  entitled  to  take  into  ac- 
count the  appearance  and  manner  of  the  wit- 
nesses. If  the  members  of  the  jury  were  im- 
pressed, as  was  the  trial  judge,  by  the  demeanor 
of  these  witnesses,  they  had  no  occasion  to  look 
further  for  justification  of  the  verdict. 

"Monahan  testified  that  he  saw  Mike  Dooley, 
Emil  Bruso,  and  A.  Michaelson  in  the  Calliari 
rooms  drinking  beer.  The  respondent  claims 
that  since  the  trial  he  has  discovered  these  per- 
aoat,  or  some  of  them,  would,  if  sworn,  contra- 
dict the  testimony  of  Monahan.  Two  of  these 
persons  were  deputy  sheriffs  of  Iron  county,  and 
the  third  a  well  known  blacksmith.  During  the 
progress  of  the  trial  no  request  was  made  for 
time  and  no  effort  whatever  was  put  forth  to 
procure  their  attendance.  It  is  not  claimed  they 
were  not  in  the  county  or  not  within  reach  at 
the  time.  Furthermore  it  does  not  appear  from 
the  affidavits  filed  in  support  of  the  motion  for 
a  new  trial  that  either  or  all  of  these  witnesses 
would,  if  put  under  oath  deny  the  testimony  of 
Monahan. 

"The  motion  for  a  new  trial  will  be  denied." 

[2,  3]  The  testimony  of  Mr.  Monahan  was 
clearly  competent  The  respondent  was  In- 
sisting that  the  only  intoxicating  liquon  on 
the  premises  were  owned  and  controlled  by 
his  mother,  and  that  the  only  liquor  he 
handled  was  nonlntoxicating.  These  conten- 
tions were  contradicted  by  the  testimony  of 
Mr.  Monaban.  An  examination  of  the  record 
satisfies  us  the  judge  was  quite  right  In  de- 
clining to  direct  a  verdict  or  to  grant  a  new 
trial.  See  People  t.  Wheeler,  185  Mich.  164, 
161  N.  W.  710;  People  ▼.  Lesto-,  162  N.  W. 
72. 

The  conviction  Is  affirmed,  and  the  case  Is 
remanded  for  judgment 


BROWN  T.  BROWN.    (No.  UT.) 
(Supreme  Court  of  Michigan. '  June  1,  1917.) 

1.  Equity  ^s24  —  Reooonition  of  FoBrai> 

TUBES. 

Equity  will  recognize  a  forfeiture  when  it 
is  simply  an  incident  6f  a  past  transaction. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  i§  69-76.]  ^ 

2.  Landlohd   and   Tbnant  «=3277(4)— Stm- 
MABY  Pbocekdimos— Rb-Ertrt-HStatotb. 

The  taking  of  summary  proceediosa  by  plain- 
tiS  landlord  and  judgment  thoreon  amounted  in 
legal  effect  to  a  re-entry  oa  plaintiff's  part  un- 
der Oomp.  Laws  1897,  f§  9714r«726i. 

[Ejd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  f  1178.] 
8.  Crops  «=»2— Ownkbshxp. 

Where  plaintiff  contracted  with  defendant 
that  the  latter  should  sell  plaintiff's  farm,  occu- 
pying it  while  endeavoring  to  do  so,  and  paying 
rent  the  contract  giving  plaintiff  the  option  to 
terminate,  and,  after  defendant  was  indebted  to 
plaintiff  for  rent  they  agreed  that  plaintiff 
should  resell  to  a  third  person,  and  8u<^  third 
person  later,  with  defendant's  consent  plowed 
part  of  the  farm,  and  thereafter  plaintiff  exer- 
cised his  contract  right  to  terminate  defendant's 
tenancy,  growing  crops  on  the  farm  belonged 
either  to  plaintiff  or  the  third  person,  and,  the 
tatter's  interest  having  been  acquired  by  plain- 
tiff, title  was  in  him. 

[Ed.  Note.— For  other  cases,  see  Cropa,  Oent 
Dig.  a  1.  5-8.]  *^ 

4L  Set-Oft  and  Couniebclaik  9=>21  —  Bx- 

FENSES     or     HabVESTINO     and     MABKETINa 

Cbop. 
Whero  defendant  when  plaintiff  sued  on  his 
bond,  given  in  summary  proceedings,  did  not 
apply  to  the  court  for  an  allowance  for  harvest- 
ing and  marketing  crops  involved,  which  allow- 
ance could  properly  have  been  made,  defendant 
having  elected  to  stand  on  the  invalidity  ot 
tho  court's  action,  he  cannot,  on  plaintifrs  peti- 
tion praying  that  an,  order  be.made  to  turn  over 
the  proceeds  of  the  crop  in  the  hands  of  the 
clerk,  set  off  agaihst  the  amount  of  the  bond  his 
expenses  for  harvesting  and  marketing. 

[Ed.  Note.— For  other  casos,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  g  25.] 
6.  Afpeal  and  Ebbob  €=>1234(4)— Ijabilitt 

ON  Bond— Double  Recotebt. 
Where,  in  suit  on  an  appeal  bond  oonditi<Hi- 
ed  on  the  payment  by  defendant  to  plaintiff  of 
all  the  rent  due  or  to  become  due  to  plaintiff 
for  a  farm  up  to  the  time  plaintiff  should  ob- 
tain possession,  plaintiff  showed  a  right  to  rent 
largely  in  excess  of  the  amount  of  the  bond  on 
which  suit  was  brought  (i.  e.  $1,200),  there  was 
no  double  recovery  in  permitting  plaintiff  subse- 
quently to  recover  on  a  $1,400  bond  given  by  de- 
fendant conditioned  upon  liis  aocoimtiug  for 
the  value  of  the  crops  on  the  farm, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4772.] 

Bird,  J.,  dissenting. 

Appeal  from  Circuit  Court  Chippewa  Coun- 
ty, In  Chancery;  Lonls  H.  Fead,  Judge. 

Suit  by  David  Brown  against  Hugh  Brown. 
From  a  decree  for  defendant  on  plaintiff's 
andllary  petition,  plalntUF  appeals.  Re- 
versed, and  decree  directed  to  be  entered  for 
plaintiff. 

See,  also,  188  Mich.  486,  IM  N.  W.  569; 
161  N.  W.  823. 
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In  the  year  1008,  plaintiff,  wbo  was  tlift 
owner  of  a  large  farm,  entered  into  a  con- 
tract with  the  defendant  for  its  sale.  The 
contract  Is  very  full  and  expUdt  and  provides 
among  other  things: 

"And  it  is  further  ezpreMly  aineed  that,  in 
case  this  contxact  is  declared  void  as  aforesaid, 
said  party  of  the  second  part  sliall  at  once  be- 
come a  tenant  of  said  premises  under  said  first 
party,  •  •  •  and  said  second  party  shall  be 
liable  to  said  first  party  for  rent  for  said  prem- 
ises from  the  date  of  this  contract,  untu  the 
Ist  day  of  April  following  the  declaration  of  this 
contract  as  void,  at  which  time  his  tenancy  shall 
cease,  and  he  shall  become  a  tenant  holding  over 
without  permission,  and  said  party  of  the  first 
part  may  then  take  immediate^  possession  of 
said  premises  and  remove  the  said  'party  of  the 
second  part  therefrom." 

Defendant  continued  to  occupy  the  farm 
under  said  contract  until  the  fall  of  1912,  a 
I)erlod  of  more  than  nine  years.  He  had  fall- 
en in  arrears  In  the  payments  provided  for  by 
the  contract,  and  was  Indebted  to  the  plain- 
tiff In  the  sum  of  $4,000  or  upwards.  This 
being  the  situation,  plaintiff  and  the  defend- 
ant agreed  that  plaintiff  should  resell  the 
farm  to  one  Godfrey  for  the  sum  of  $10,000, 
Godfrey  to  secure  possession  of  the  satoa 
on  January  1, 1013.  Deducting  the  several  ac- 
counts due  from  defendant  to  plaintiff  under 
the  terms  of  the  contract,  there  remained  a 
balance  of  something  less  than  $1,000,  which 
constituted  the  equity  of  the  defendant  In  the 
farm.  While  there  Is  no  dispute  between  the 
parties  as  to  the  fact  that  defendant  was  ul- 
timately entitled  to  this  amount,  there  arose 
a  dispute  as  to  when  plaintiff  should  pay  the 
same  to  defendant;  it  being  defendant's 
claim  that  his  equity  should  he  paid  to  him 
In  cash  before  he  surrendered  possession  of 
the  farm,  which  claim  was  disputed  by  the 
plaintiff.  In  the  meantime,  in  the  fail  of 
1&12,  Godfrey,  with  defendant's  consent,  had 
gone  onto  the  farm  and  plowed  about  20 
acres,  which  was  to  be  planted  the  following 
spring. 

Godfrey  having  been  refused  possession  of 
the  farm  under  his  contract,  plaintiff  on  Feb- 
ruary 8,  1913,  served  notice  on  defendant,  de- 
darlng  the  contract  forfeited,  as  he  was  en- 
titled to  do  under  its  express  terms.  The 
service  of  this  notice,  by  the  terms  of  the  con- 
tract, terminated  the  tenancy  of  the  defend- 
ant on  the  1st  day  of  April,  1913.  The 
defmdant,  however,  disregarding  his  contrac- 
tual obllgatlcm,  refused  to  vacate  the  premis- 
es, whereupon,  on  May  14, 1913,  plaintiff  c<m>- 
menced  summary  proceedingB  before  the  cir- 
cuit court  comndssloner  to  secure  possession. 
While  this  suit  was  pending  before  the  com- 
missioner, defendant  filed  a  bill  in  diancery, 
praying  for  an  injunction  restraining  plain- 
tiff from  prosecuting  a  suit  for  possession, 
under  the  claim  that  he  (defendant)  had  no 
legal  defense  to  the  action,  nils  relief  was 
denied  by  the  court  in  chancery,  and  on  May 
23,  1913,  jtktgmnit  in  favor  of  the  plaintiff 
for  the  possession  of  the  premises  was  en- 
tered by  the  commissioner.  Defendant  Im- 
mediately appealed  from  this  Judgment  of 


the  drcnlt  court  contmlssloner  to  tbe  circuit 
court  and  filed  a  statut(»'y  bond  In  the  sum  tfC 
$1,200.  Defendant  continued  in  possessdon 
after  the  judgment  rendered  by  the  circuit 
court  commisslMier  and  proce^ied  to  plant 
with  oats  the  20  acres,  plowed  by  Godfrey  the 
previous  fall.  The  balance  of  the  farm,  some 
130  acres,  was  at  tills  time  covered  with  a 
crop  of  growing  hay. 

On  June  12,  1913,  before  either  the  hay 
or  oat  crop  was  ready  for  harvesting,  plain- 
tiff filed  a  petition  in  the  court  in  chancery, 
asking  for  a  receiver  to  harvest  the  crops 
and  market  them  pending  the  litigation  for 
possession.  °  Defendant  answered  this  peti- 
tion, and  the  matter  came  on  for  hearing  be- 
fore the  circuit  Judge,  who  made  a  decree  in 
the  alternative,  which  provided  for  the  ap- 
pointment of  a  receiver  to  take  possession  of 
the  growing  crops  unless  the  defendant  filed 
a  bond  in  the  penal  sum  of  $1,400,  conditioned 
upon  his  accounting  for  the  value  of  the  same 
to  the  clerk  of  the  court  Defendant  there- 
upon filed  the  bond.  He  still  continued  in 
possession  and  proceeded  In  due  season  to 
harvest  the  hay  cirop  and  the  oat  crap  as  they 
severally  matured.  T^ese  crops  defendant 
sold  with  alacrity  and  refused  to  account  for 
the  proceeds  thereof  to  the  clerk  of  the  court, 
as  by  the  terms  of  the  decree  he  was  com- 
manded to  do.  Having  violated  the  provi- 
sions of  the  bond,  plaintiff  then  filed  a  peti- 
tion with  the  circuit  court  for  leave  to  bring 
suit  upon  the  bond.  This  leave  was  granted, 
and  upon  the  trial  of  that  suit  "defendant  in- 
sisted that  the  bond  In  question  was  ab- 
solutely void,  because  the  plaintiff  had  elect- 
ed to  proceed  against  defendant  by  means  of 
a  suit  at  law  to  recover  possession,  and  there- 
fore that  a  court  of  equity  was  without  juris- 
diction to  either  appoint  a  receiver  or  compel 
the  giving  of  a  bond.  The  court  below,  how- 
ever, was  of  opinion  that  defendant's  oc- 
cupancy of  the  premises  after  April  1,  1913, 
being  clearly  wrongful,  and  according  to  his 
own  petition,  filed  in  chancery,  manifestly  il- 
legal, the  crops  grown  upon  the  farm  during 
such  illegal  occupancy  should  be  preserved 
either  for  the  benefit  of  the  plaintiff  or  fOr 
Godfrey.  A  verdict  was  therefore  directed  in 
f&vor  of  the  clerk  for  the  amount  of  the  bond. 

Defendant  immediately  appealed  from  that 
judgment  to  this  court  It  was  here  contend- 
ed in  that  case,  as  it  was  below,  that  the 
ooort  In  chancery  was  without  jurisdiction  to 
compel  the  giving  of  the  bond  in  the  first  in- 
stance because,  Inter  alia,  the  plaintiff  had 
resorted  to  legal  measures  to  recover  posses- 
sion of  the  farm  from  defendant.  The  con- 
tentions of  the  defendant  were  considered  by 
this  -court,  were  found  to  be  without  merit, 
and  the  judgment  was  affirmed.  ParsIUe  v. 
Brown,  188  Mich.  485,  154  N.  W.  568.  That 
judgment  having  been  aflSrmed,  and  the 
money  being  lb  the  hands  of  the  clerk,  the 
plaintiff  thereupon  filed  an  ancillary  petition 
in  this  cause,  praying  that  an  order  be  made 
to  turn  over  the  money  to  him.  To  this  peti- 
tion defendant  filed  an  answer,  and  a  hearing 
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Id  open  coort  followed.  The  learned  trial 
Judge,  after  full  consideration,  concluded  that 
tbe  plaintiff,  baring  elected  to  proceed  at  law 
for  recovery  by  summary  possession  of  tbe 
premises,  could  not  maintain  bis  right  to  the 
fund  in  question.  He  further  held  that  to 
direct  the  payment  of  the  fund  to  the  plain- 
tiff would  amount  to  tbe  enforcement  of  a  for- 
feiture to  which  equity  will  not  lend  its  aid. 
A  decree  was  thereupon  entered,  providing 
for  tbe  return  to  the  defendant  of  the  money 
In  the  hands  of  the  derk,  from  which  decree 
plaintiff  appeals. 

Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MCK)R£,  STSffiiRBt 
BROOKE,  and  FEIiLOWiS,  JJ. 

John  W.  Sbine,  of  Sault  Ste.  Marie,  for 
appellant  Albert  E.  Sbarpe,  of  Sault  Ste. 
Marie,  for  appellee. 

BROOKE),  J.  (after  stating  tbe  facts  as 
above).  It  is  witirely  apparent  from  a  peru- 
*  sal  of  this  record  that  after  April  1,  1913, 
defendant  continued  in  possession  of  tbe  farm 
without  shadow  of  right.  In  bis  opinion 
herein  the  learned  circuit  judge  says; 

"Defendant's  financial  condition,  his  evident 
desire  to  prevent  complainant  and  Godfrey  hav- 
ing the  use  of  the  farm  as  long  as  he  could  pre- 
vent it,  after  having  agreed  to  deliver  posses- 
sion on  January  1st,  the  fact  he  was  holding,  not 
by  virtue  of  the  originol  contract,  nor  with  a 
claim  of  right,  but  as  a  'strong  arm'  measure 
to  compol  complainant,  in  order  to  save  trouble, 
to  pay  him  the  sums  be  claimed,  the  fact  he  was 
estopped  from  disputing  Godfrey's  right  of  pos- 
session, his  entire  lack  of  good  faith,  led  in- 
evitably to  the  conclusion  that,  unless  the  court 
took  diarge  of  the  crops  in  some  way,  neither 
complainant  nor  Godfrey,  in  case  he  were  final- 
ly found  to  be  entitled  to  them,  would  have  any 
redress." 

It  is  equally  apparent  that  be  determined, 
rightly  or  wrongly,  to  possess  himself  of  tbe 
crop  of  1913  and  to  evade  an  accounting 
therefor  as  ordered  by  the  decree  of  the  dr- 
fult  court.  That  crop,  as  shown  by  our  for- 
mer opinion  (Parsllle  v.  Brown,  154  N.  W. 
509),  was  worth  ?1,900.  On  October  1,  1913, 
having  disposed  of  the  crop,  he  vacated  the 
premises.  In  tbe  meantime  the  Judgment  of 
tbe  drcalt  court  commissioner  has  been  af- 
firmed in  tbe  circuit  court,  and  no  appeal 
has  beea  taken  therefrom.  A  suit  upon  tbe 
bond  given  in  tbe  summary  proceedings  re- 
sulted In  a  Judgment  for  plaintiff,  which  was 
removed  to  this  court  for  review.  An  opin- 
ion in  that  case  Is  handed  down  herewith. 
161  N.  W.  823. 

[1, 2]  We  are  of  opinion  that  the  court  be- 
low was  In  error  in  holding  that: 

"Oomplainant  is  8eekin|[  tbe  aid  of  a  court  vt 
equity  to  enforce  a  forfeiture." 

Equity  will  recognize  a  forfeiture,  when  It 
Is  simply  an  Incident  of  a  past  transaction. 
Bberts  v.  biaher,  44  Mich.  651,  7  N.  W.  211. 
The  petltioc  in  this  case  is  filed,  not  for  the 
purpose  ot  enforcing  a  forfeiture,  but  to  se- 
cnre  the  payment  of  money  heretofore  col- 
lected In  an  action  at  law  and  now  in  the 
hands  of  the  derk  of  the  court    The  forfei- 


ture had  already  become  complete  at  the 
time  the  decree  was  made  providing  for  the 
appointment  of  a  recover  or  the  giving  of  a 
bond  in  the  alternative.  Judgment  of  resti- 
tution of  the  premises  bad  already  been.  r»i- 
dered  against  defendant  His  failure  to  com- 
ply with  the  Judgment  was  tbe  cause  whldi 
induced  tbe  court  to  enter  Its  decree  for  a 
receiver  to  conserve  a  crop  to  which  defend- 
ant had  no  shadow  of  right  Tbe  taking  of 
summary  proceedings  and  Judgment  thereon 
amounted  in  legal  effect  to  a  re-entry  upon 
the  part  of  tbe  plaintiff.  Sections  9714-9725, 
C.  li.  1897;  Alexander  v.  Hodges,  41  Mich. 
(591,  3  N.  W.  187.  The  affirmance  of  Judg- 
ment of  restitution  now  standing  unappealed 
from  conclusively  shows  that  the  conduct  of 
the  defendant  was  wholly  without  warrant 

[3,4]  We  are  of  opinion  that  at  the  time 
of  the  filing  of  the  bill  in  this  case,  which 
was  while  the  crops  in  question  were  grow- 
ing, they  were  In  fact  and  in  law  the  proper- 
ty of  either  the  plaintiff  or  of  Godfrey,  and, 
Godfrey's  interest  having  been  acquired  by 
the  plaintiff,  the  title  was  in  the  plaintiff. 
Upon  this  question  the  following  authorities 
are  in  point:  Heilwig  t.  Nybeck,  179  Mich. 
292,  146  N.  W.  141,  Ann.  Gas.  1915D,  356 
Wadge  v.  Klttleson,  12  N.  D.  452,  97  N.  W 
856;  Freeman  v.  McLellan,  26  Kan.  151 
Grotty  V.  Collins,  13  111.  667 ;  Oheney  v.  Bon 
nell,  58  111.  26&  Aside  from  this  fact,  the 
question  having  been  raised  by  the  bUl  and 
answer  filed  in  this  case,  the  decree  ordered 
a  receiver  for  the  crop  or  the  giving  of  a 
bond  by  tbe  defendant  to  account  therefor. 
The  condition  of  this  lx>nd  was  that,  if  the 
plaintiff  should  be  adjudged  entitled  to  the 
possession  of  the  farm,  the  defendant  should 
account  Plaintiff  has  been  adjudged  entitled 
to  the  possession  and  defendant  has  not  ac- 
counted. It  la  worthy  of  note  that  the  decree 
providing  for  the  appointment  of  a  receiver 
and  the  giving  of  a  bond  stands  unappealed 
from.  The  claim  now  made  by  counsel  for 
appellee  that  the  court  was  without  jurisdic- 
tion to  order  a  bond  in  tbe  prindpal  case  is 
passed  without  discussion,  miat  question  is 
now  foreclosed  by  our  former  opinioo.  Had 
defendant  seen  fit,  when  suit  was  brought 
upon  the  bond,  to  apply  to  the  court  for  an 
allowance  for  harvesting  and  marketing  the 
crops  as  provided  in  the  decree,  such  allow- 
ance could  properly  have  been  made.  He  did 
not,  however,  take  this  course,  and,  having 
elected  to  stand  upon  the  invalidity  of  the 
court's  action,  we  are  of  oidnion  that  he  can- 
not now  set  off  against  the  amount  of  the 
bond  his  expenses  for  harvesting  and  market- 
ing tbe  crop. 

An  examination  of  the  record  in  this  court 
in  the  case  predicated  upon  the  appeal  bond 
shows  that  the  bond  Is  conditioned  upon  the 
payment  by  Hugh  Brown  to  defendant  of 
"all  the  rent  due  <»  to  become  due  to  said 
complainant  for  said  lands  up  to  tbe  time 
when  said  complainant  shall  obtain  posses- 
sion thereof."    It  farther  dlsdoHes  that  at 
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the  time  of  tbe  trial  of  that  case  in  the  court 
below  tibere  waa  due  as  rent  from  Hugh 
Brown  to  David  Biown  apwarda  oi  $5,000. 
It  further  appears  In  that  case  that  no  claim 
was  made  for  the  rent  of  the  farm  for  1913, 
except  for  the  use  of  the  buildings  and  pas- 
ture. In  directing  a  verdict  In  that  case  In 
favor  of  the  plaintiff  the  court  said: 

"The  plaintiff  has,  under  the  undisputed  testi- 
mony in  this  case,  shown  a  right  to  rent  largely 
in  excess  of  the  amount  of  the  bond  upon  which 
suit  la  brought— that  is  to  say,  $1,200— and  con- 
sequently be  would  be  entitled  to  a  verdict  for 
that  amount" 

[(]  It  Is  apparent,  therefore,  that  in  per- 
mitting recovery  upon  the  $1,400  bond  given 
in  tho  case  at  bar  there  is  no  double  recov- 
ery. 

The  decree  of  the  court  below  is  reversed, 
and  a  decree  wlU  be  entered  in  this  court 
provldlug  for  the  payment  to  the  .plaintiff  of 
the  sum  now  In  the  hands  of  the  clerk. 

KUHN,  G.  J,  and'sTONBJ,  QSTRANDER, 
STEEBB,  M0ORE>,  and  FElihOVfS,  33.,  con- 
cur with  BltOOKE,  J. 

BIRD,  3.  (dissenting).  The  proceedings 
before  the  commissioner  resulted  In.  a  verdict 
which  entitled  plaintiff  to  the  possession  of 
the  premises.  Brown  v.  Brown,  161  N.  W. 
S23.  He  could  then  elect  to  sue  on  the  bond 
or  to  proceed  against  the  defendant  to  re- 
cover his  damages  (C.  U  1887,  i  11176),  bathe 
Is  not  entitled  to  pursue  both  remedies 
(Schellenberg  v.  Frank,  139  Mich.  183,  102  N. 
W.  644);  and  this  is  so,  even  though  he 
claims  damages  which  could  not  be  recovered 
in  an  action  on  the  bond  (Id.).  The  Judg- 
ment rendered  for  plaintiff  in  the  summary 
proceeding  Included  all  rent  due  up  to  and 
including  the  year  1913,  and  a  verdict  was  di- 
rected therein  upon  the  request  and  state- 
meat  of  plaintiff's  counsel  that  a  judgment 
for  the  penalty  of  the  bond  would  waive  any 
rent  due  In  excess  of  such  penalty.  In  the' 
present  proceeding  plaintiff  Is  now  seeking 
to  recover  the  value  of  the  crops  raised  In 
1913,  when  he  has  already  recovered  the  rent 
for  that  year.  Brown  v.  Brown,  161  N.  W. 
823.  My  opinion  is  that  there  Is  no  further 
Indebtedness  to  satisfy,  and  no  Indebtedness 
upon  whldi  the  penalty  of  the  bond  in  the 
present  case  can  be  applied. 

Tiiia  was  the  view  of  tbe  trial  court,  and  I 
think  his  conclusion  should  be  affirmed. 


BOTJLOCK  V.  FEHCH.    (Na  20410(204].) 
(Suprone  Court  of  Minnesota.    June  15, 1917.) 

(Syllaiut  hy  ike  Court.) 
Fraud  €=358(1),  59(1)— Exoharok  or  Lahu— 

BVIDENCB. 

The  evidence  in  an  action  for  decdt  In  tbe 
exdiange  of  lands,  which  the  court  dismissed  at 


the  close  of  the  plaintUPs  aa«e,  examined  and 
held  not  to  show,  when  the  plaintiff  resteo,  ac- 
tionable fraud  nor  a  legal  measure  of  the  loss,  if 
any,  sustained  by  the  plaintiff  in  the  transac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §§  56,  60.] 

Appeal  from  District  Court,  Big  Stone 
County ;    St^hen  A.  Flaherty,  Judge. 

Action  by  Clifford  A.  Bullock  against  Mi- 
chael Ferch.  Judgment  for  defendant  dis- 
missing the  action,  and  plaintiff  appeals. 
Affirmed. 

Kaercber  &  Freerks,  of  OrtonvlUe,  for  ap- 
pellant. T.  J.  McElllgott,  of  AiHideton,  for 
respondent 


DIBELIi,  O.  Action  to  recover  damages 
for  deceit  At  the  close  of  the  plaintiff's  tes- 
timony tbe  action  was  dismissed  on  the  de- 
fendant's motl(m.  Judgment  was  entered 
and  the  plaintiff  appeals. 

Tbe  plaintiff  owned  a  farm  in  Big  Stone 
county.  In  October,  1910,  he  entered  into 
an  agre^nent  with  the  defendant  to  exchange 
it  for  a  farm  In  Chippewa  county.  The  plaiu- 
tlfTs  farm  was  heavily  incumbered.  Tbe 
substance  of  the  contract  of  exchange  was 
that  the  plaintiff  would  pay  the  defendant  in 
Installments  for  tbe  CSUppewa  land  tbe 
amount  of  the  Incumbrance  on  the  Big  Stone 
land  plus  $4,800;  in  other  words,  the  lands 
were  exchanged  on  a  difference  in  valuaticm 
of  $4,800.  Tbe  plaintiff  quitclaimed  the  Big 
Stone  land  to  tbe  defendant  and  tbe  defend- 
ant agreed  to  convey  the  Chippewa  land 
by  warranty  deed  upon  the  payment  therefor 
in  Installments.  The  plaintiff  seeks  to  re- 
cover tbe  value  of  his  equity  in  the  Big  Stone 
land  upon  the  ground  that  he  was  Induced 
to  part  with  it  by  the  fraud  of  the  defendant 
His  particular  claim  Is  that  the  defendant 
fraudulently  represented  that  he  owned  the 
land  in  Chlpiiewa  county  when  In  fact  he  did 
not ;  that  he  promised  that  he  would  advance 
him  $1,000  80  that  be  ml^t  crop  the  land  in 
1911,  intending  at  the  time  not  to  do  so;  and 
that  he  promised  to  emidoy  him  at  $50  per 
month  for  six  months  and  disdiarged  him  at 
tbe  expiration  of  tliree  months. 

A  false  representation  of  ownership  where- 
by one  la  Induced  to  part  with  prcqierty  may 
be  actionaMe.  Millw  v.  Brlcker,  117  Minn. 
S&i,  186  N.  W.  14,  is  an  illnstration.  Tbat 
case  Is  quite  different  in  fiacts  and  In  prin- 
ciple from  the  one  at  bar. 

The  plaintiff  does  not  really  claim  In  liis 
evidence  that  the  defendant  represented  that 
he  owned  the  Chippewa  land,  or  that  he  re- 
lied upon  Us  ownership  of  it.  He  claims  that 
the  defendant  represented  that  be  owned  it 
with  one  Bart  When  tbe  October  contract 
was  being  prepared  the  plaintiff  telephoned  to 
Hart  in  an  effort  to  get  a  reduction  In  price. 
He  knew  that  Hart  was  in  some  way  Inter- 
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ested,  In  the  property  And  tbat  the  defendant 
was  at  least  not  the  sole  owner.  It  seems 
hardly  possible  that  actionable  fraud  could 
be  predicated  upon  the  claimed  representation 
of  ownership;  but  the  necessity  of  determin- 
ing the  question  Is  obviated  by  what  follow- 
ed. Later  the  plaintiff  entered  Into  a  con- 
tract with  Hart  for  the  purchase  of  the  Chip- 
pewa land.  This  contract  was  by  its  terms 
to  take  the  place  of  the  contract  with  the  de- 
fendant. It  was  intended  that  by  It  the 
plaintiff  would  get  the  Chippewa  land  through 
Hart  instead  of  through  the  defendant,  but 
upon  the  same  consideration,  that  is,  for  the 
transfer  of  the  Big  Stone  land,  already  made, 
and  the  payment  of  an  amount  equal  to  the 
incumbrances  upon  it  plus  $4,800.  Hart  was 
not  then  the  ovrnea  of  the  land,  but  he  had 
a  contract  of  purcliase,  or. at  least  some  ar- 
rangement for  purchase.  There  was  no  fraud 
affecting  the  execution  of  this  contract  The 
land  was  under  lease  and  the  contract  provid- 
ed that  the  tenant  should  remain  and  that  the 
plaintiff  should  have  the  landlord's  share  of 
the  1011  crop.  This  relieved  the  defendant  of 
aU  obligation  to  advance  the  $1,000  for  put- 
ting in  the  1911  crop.  After  this  no  fraud 
could  be  urged  relative  to  the  $1,000  advance, 
conceding  that  there  could  have  been  before 
and  that  is  very  doubtful,  nor  even  a  breach 
of  contract.  Fraud  cannot  be  predicated  up- 
on the  failure  to  employ  the  plaintiff  for  lon- 
ger than  three  months.  At  the  most  there  was 
not  more  than  a  breach  of  contract  This 
was  the  situation  when  the  order  of  dis- 
missal, of  which  complaint  Is  made,  was  Al- 
tered. The  record  disclosed  no  actionable 
fraud. 

The  plaintiff  got  an  apparent  right  to  ao- 
'quire  the  Chippewa  land  by  his  contract 
with  Hart.  He  got  an  actual  interest  It 
was  of  value.  He  retained  It  and  made  use 
of  it.  It  Is  not  to  be  doubted  that  the  plain- 
tUt  by  performing  could  have  obtained  tltla 
He  had  that  legal  right  The  answer  offers 
to  give  title  upon  performance  and  the  title 
kas  come  to  the  defendant  If  the  plaintiff 
has  not  parted  with  his  right  it  is  still  his. 
In  an  action  for  deceit,  with  facts  such  bs 
these,  the  damages  are  measured  by  the  dif- 
ference between  what  the  wronged  party 
gave  and  what  he  got  There  is  no  evidence 
of  the  value  of  the  Chippewa  land.  The  evi- 
dence gives  no  basis  for  measuring  damages. 

As  the  testimony  was  when  the  plaintiff 
rested  there  was  no  actionable  fraud  shown, 
nor  a  legal  basis  of  measuring  the  plaintiff's 
loss.  If  any.  fbe  court  was  right  In  dismiss- 
ing the  action. 

We  have  examined  in  detail  all  the  points 
made  by  counsel  for  the  -  i^alntiff  in  their 
exhaustive  brief.  Those  not  mentioned  have 
not  been  overlooked.  What  we  have  said  la 
determinative  of  the  appeal. 

Judgment  affirmed. 


JOHNSON  V.  JOHNSON.    (No.  208961100].) 
(Supreme  Court  of  Minnesota.    June  Us  1917.) 

(Eyllaliu  hv  (^  Court.) 

1.  Mdnicipai.  Cobpobations  ®=>705(1)— Use 
OF  Streets— Automobiles— Due  Cake. 

The  driver  of  an  automobile,  in  pasmng  a 
street  car  on  the  side  opposite  the  car  gates, 
which  car  has  stopped  at  the  r^;ular  place  to 
receive  and  discharge  passengers,  is  bound  to 
anticipate  the  probable  sudden  appearance  of 
persons  around  tius  rear  end  of  the  car,  and  must 
give  signals  of  hia  approach  and  have  his  auto- 
mobile under  control,  as  precautionary  measures 
to  avoid  injury  to  them. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Omrporations,  Cent  Dig.  i  1516 J 

2.  MtmtCIPAI,  COBPOKATIONS  «=>T8e(6>— -OP- 
ERATION or  Automobile  —  Neolioencb  — 

QUESmON  FOB  JUEY. 

Evidence  tending  to  show  that  defendant 
without  signal  drove  his  automobile  at  a  high 
rate  of  speed  by  and  dose  to  a  standing  street 
car,  frcHu  which  passengers  were  alighting,  strik- 
ing and  injuring  plaintiff  as  he  stepped  from  be- 
hind the  car,  held  properly  submitted  to  the 
jury  upon  the  issuo  of  defendant's  neglig^tce. 

[Bd,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1518.] 

3.  MuNiciPAi,  Cobpobations  <3=»706(5)— Op- 
eration OF  AUTOHOBILB— PbBSONAI,  IZTJUBY 
— CONTBIBUTOBY   NEaUQENCE. 

The  verdict  exonerating  piaiutiCf  from  the 
charge  of  contributory  negligence  is  stistained  by 
the  evidence 

[fM.  Note. — For  other  casea  see  Municipal 
Corporations,  Cent  Dig.  i  1518.] 

Appeal  from  District  Court,  H«mepin 
County;   Daniel  Fish,  Judge. 

Action  by  Gust  Johnson  against  John  A. 
Johnson.  Judgment  for  plaintlfC,  and  from 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Order  affirmed. 

Thos.  C.  Daggett,  of  St  Paul,  for  appel- 
lant Larrabee  &  Davies  and  Floyd  B. 
Olson,  iall  of  Minneapolis,  for  respondent 

BROWN,  C.  J.  Action  for  personal  in- 
juries claimed  to  have  been  suffered  by  plain- 
tiff' by  reason  of  the  alleged  negligence  of 
defendant  Plaintiff  had  a  verdict,  and  de- 
fendant appealed  from  an  order  denying  a 
new  trial. 

The  assignments  of  error  present  the  ques- 
tion whether  the  evidence  is  sufficient  to 
Justify  a  finding  of  negligence  on  the  part  of 
defendant  and  to  exonerate  plaintiff  from  the 
charge  of  contributory  negligence.  An  ex- 
amination of  the  record  leads  to  an  affirma- 
tive answer  to  the  question. 

The  record  presents  evidence  from  which 
the  Jury  might  find  the  following  facts: 
Plaintiff  had  alighted  from  a  street  car  at 
the  corner  of  Washington  avenue  and  First 
Street  South  in  Minneapolis,  a  populous  part 
of  the  city,  where  there  is  much  street  car 
and  other  traffic,  on  the  early  morning  of 
December  21,  1915,  and  as  he  passed  around 
the  rear  end  (ft  the  car  was  struck  and  in- 
jured by  an  automobile  operated  by  defend- 
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ant  There  Is  no  dlBpnte  as  to  tlie  ttane,  tbe 
place  or  maimer  of  plaintiff's  Injury,  though 
there  la  a  controversy  In  the  evidence  upon 
other  points.  The  street  car  made  vrhat  Is 
known  as  a  "near  side  stop,"  and  plaintiff 
passed  around  the  rear  end  of  the  car.  In- 
tending to  cross  the  street  He  testified  that 
he  listened  for  an  approaching  car  upon  the 
adjoining  i>araUel  street  car  trac^  -which  be 
would  have  to  cross  to  readi  his  intended 
destination,  and  that  as  he  stepped  from  the 
rear  of  the  car  to  look  In  the  direction  from 
whldi'  a  car  or  other  vdil<de  mi(^t  he  ap- 
proachlns  be  was  struck  t^  the  automobile, 
which  was  running  without  signal  upon  the 
adjoining  car  track  and  close  to  the  standing 
street  car  from  which  he  had  Just  all^ted. 
Tbe  testimony  of  a  policeman,  who  saw  the 
automobile  coming  down  the  street  Just  prior 
to  tbe  accident,  was  that  it  was  running  in 
tbe  center  of  the  street,  partly  upon  the 
street  car  track,  and.  at  about  16  miles  an 
hour.  He  heard  no  signal  as  it  approached 
the  standing  street  car.  Be  did  not  witness 
the  accident,  nor  did  he  know  Just  where  the 
car  was  at  the  time  It  struck  plaintiff,  though 
Immediately  tbweafter  It  was  between  the 
street  car  tnck  and  the  sidewalk,  while 
plaintiff  lay  in  the  space  between  the  two 
street  car  tracks. 

Defendant  testified  that  he  had  slowed 
down  his  automobile  before  reaching  the 
street  car,  and  at  the  time  of  the  accident 
was  not  running  beyond  8  or  10  miles  an 
hour.  Be  denied  tliat  he  passed  close  to  the 
street  car,  and  testified  that  the  automobile 
was  astride  the  outer  rail  of  the  car  track, 
which  would  leave  a  space  between  the  au- 
tomobile and  the  car  of  about  6  or  more 
feet  Be  further  testified  that  as  he  ap- 
proached the  street  car  plaintiff  suddenly 
ran  out  from  behind  the  same,  and  though 
defendant  made  every  effort  to  prevent  strik- 
ing him  he  was  unable  to  do  so.  That  he 
made  this  effort  is  clear,  for  when  his  car 
was  8tOM)ed  it  was  between  the  car  tracks 
and  the  streot  curt).  In  this  state  of  tbe 
evidence  the  questions  presented  were  for  the 
Jury.  The  court  below  approved  the  verdict, 
and  that  conclusion  is  not  clearly  or  mani- 
festly against  the  evidence. 

[1-3]  Tbe  law  applicable  to  the  facts,  as 
necessarily  found  by  the  Jury,  is  clear.  De- 
fendant as  he  approached  the  standing  street 
car,  at  the  regular  stopping  place,  was  bound 
to  have  his  antomoblle  undw  control,  and 
sire  the  tunial  signals  of  approach.  In  antic- 
ipation of  the  probable  sudden  appearance 
of  persons  passing  around  the  rear  end  of  the 
street  car.  The  case  Is  no  different  from 
what  it  would  have  been,  had  plaintiff  been 
Btrnck  and  Injured  by  a  street  car,  approach- 
ing without  warning  at  a  high  rate  of  speed 
npou  the  adjoining  track,  and  from  the  direo- 
tlcn  in  which  defendant  came  with  his  auto- 
mobile.  In  such  a  case  the  questions  of  neg- 


ligence and  contribatoiy  segllgence  have  been 
bdd,  upon  evidence  not  substantially  differ- 
ent from  that  here  presented,  properly  sub- 
mitted to  the  Jury.  F<nida  v.  Street  Hallway 
Co.,  71  Minn.  438,  74  N.  W.  166,  70  Am.  St 
Heg.  341 ;  Bremer  v.  Street  Bailway  Co.,  107 
Minn.  326,  120  N.  W.  382,  21  L.  B.  A.  (N.  S.) 
887.  See,  also,  upon  the  issue  of  contributory 
negligence.  Day  v.  Dnluth  Street  Ry.  Co., 
121  Minn.  446,  141  N.  W.  706.  That  view  of 
the  law,  as  applied  to  astomoblles  being 
operated  at  a  high  rate  of  speed  dose  to*  a 
standing  street  car  which  had  stopped  to 
discbarge  passengers,  is  sustained  by  tbe  au- 
thorities. Kauffmen  v.  Nelson,  225  Pa.  176, 
78  AU.  1105;  Minor  v.  Mapes,  102  Ark.  861. 
144  S.  W.  219,  30  L.  R.  A.  (N.  S.)  214 ;  Marsh 
V.  Boyden,  .S3  &.  I.  510,  82  AU.  3SS,  40  L.  B. 
A.  (N.  S.)  682 ;  and  dtations  collected  in  note 
to  Baker  v.  Close,  38  L.  R.  A.  (N.  8.)  at  page 
403.  We  therefore  hold  that  tbe  questions 
of  negligence  and  contributory  negligence 
were  properly  submitted  to  the  Jury,  and  tbe 
evidence  sustains  the  verdict. 
Order  affirmed. 


POST  V.  SUMNHE  et  al.     (Now  20813  [160].) 

(Supreme  Court  of  Minnesota.    June  15,  1917.) 

(SyWtbu*  by  the  Court.) 

1.  EjECTlfEItT    ®=»10  —  TiTLB  —  AnVKBSC   POS- 
SESSION. 

A  plaintiff  in  ejectment  must  rely  upon  the 
strength  of  his  own  title,  not  upon  the  weakness 
of  the  title  of  the  defendant;  and  he  cannot 
ptove  title  by  adverse  possession  through  the 
poBsession  of  those  who  recognised  defendant's 
grantor  as  the  owner. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  g§  30-41.) 

2.  AnvERSE  Possession  <&=»87  —  Pbbbkqui- 
srrEs — Payment  or  Taxes— Statute. 

The  statute,  making  payment  of  taxes  for  at 
least  five  consecutive  years  upon  land  separately 
assessed  a  prerequisite  to  the  aoqoisition  of  title 
by  adverse  possession,  applies  in  all  cases  where 
the  possession  had  not  ripened  into  title  beiFore 
tbe  statute  took  effect 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session.  Cent  Dig.  §§  504-^Z] 

3.  Kjscthsht  «s»ie,  98— RioHT  or  Aonon— 

Possession. 
One  in  actual  possession  of  a  parcel  of  land 
under  a  claim  of  right  may  maintain  ejectment 
against  a  naked  trespasser  who  has  ousted  him 
from  such  possession,  bat  the  evidence  in  this 
case  shows  neither  such  possession  nor  such 
ouster  as  entitles  plaintiff  to  recover. 

[Ed.  Note.— For  othci-  cases,  see  Ejectment, 
Gent  Dig.  {§  30-41.) 

Appeal  from  District  Court,  Houston  Coun- 
ty; Nathan  Klngsley,  Judge, 

Action  of  ejectment  by  Ora  Post  against 
Charles  Sumner  and  others.  Judgment  for 
defendants  dismissing  the  action,  and  plain- 
tiff appeals.    Affirmed. 

Edward  Lees,  of  Winona,  and  Lees  & 
Bunge,  of  La  Crosse,  Wis.,  for  appellant 
J.  C.  Raymond,  of  La  Crescent,  for  respond- 
ents. 
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TATLOR,  O.  Upon  the  death  of  Peter 
Ferxnson  In  1811,  lots  1  and  2  of  block  31 
in  the  village  of  La  Crescent  were  Inven- 
toried as  a  part  of  his  estate,  and  were  as- 
signed to  Marian  F.  Raymond,  his  daughter 
and  sole  heir,  by  the  final  decree  of  the  pro- 
bate court.  Mrs.  Raymond  made  a  contract, 
in  19)12,  to  sell  these  lots  to  defendants,  and 
pursuant  to  this  contract  deeded  them  to  de- 
fendants In  1914.  Defendants  took  posses- 
sion of  the  lots  under  their  contract  of  pur- 
chase and  have  retained  such  possession  ever 
since.  They  and  their  predecessors  in  Inter- 
est have  paid  all  the  taxes  upon  the  lots  for 
nearly  20  years,  but  did  not  connect  them- 
selves with  the  original  or  government  title 
thereto. 

The  "Eenp  Sisters"  for  many  years  resided 
upon  and  presumably  owned  lot  3  adjoining 
lot  2  on  the  east  In  1906,  they  deeded  lot  3 
to  A.  P.  Latto,  and.  In  1910,  Latto  deeded  It 
to  plaintiff,  who  has  resided  upon  it  ever 
since.  Lots  1  and  2  were  apparently  unin- 
closed  and  unoccupied,  except  as  used  by  the 
occupants  of  lot  3,  until  defendants  took  pos- 
session of  them.  When  defendants  took  pos- 
session of  lots  1  and  2  they  plowed  up  lot 
2,  except  the  east  17  feet  thereof  upon  which 
there  were  some  trees,  and  fenced  in  the  en- 
tire lot  Plaintiff  brought  this  action  of 
ejectment  to  recover  possession  of  the  east 
17  feet  of  lot  2,  the  part  not  plowed,  claim- 
ing title  thereto  by  adverse  possession.  She 
makes  no  other  claim  of  title.  While  the 
"Keup  Sisters"  and  Latto  occupied  lot  3  their 
lawn  apparently  extended  over  the  front  of 
lots  1  and  2  and  their  garden  perhaps  ex- 
tended over  the  rear  of  lot  2;  but  neither  the 
"Keup  Sisters"  nor  Latto  conveyed  or  at- 
tempted to  convey  any  part  of  lots  1  or  2, 
and  there  is  no  evidence  that  any  of  them 
ever  claimed  any  title  to  either  of  these  lots. 
On  the  contrary  the  evidence  is  undisputed 
that  they  recognized  Ferguson  as  the  owner 
of  lots  1  and  2  and  paid  him  rent  for  the 
privilege  of  using  them.  Wlhen  plaintiff  took 
possession  of  lot  3  she  continued  to  occupy 
the  front  of  lots  1  and  2  as  a  part  of  her 
lawn  and  the  rear  of  lot  2  as  a  part  of  her 
garden.  Mrs.  Raymond,  who  had  succeeded 
to  whatever  interest  Ferguson  had  In  the 
lots,  demanded  rent  from  plaintiff,  but  plain- 
tiff refused  to  pay  r«it 

[1, 2]  Plaintiff,  having  brought  ejectment, 
must  rely  upon  the  strength  of  her  own  title 
and  not  upon  the  weakness  of  the  title  of  the 
defendants.  Greve  v.  Coffin,  14  Minn.  346 
(Oil.  263),  100  Am.  Dec.  229;  Minnesota  De- 
benture Co.  V.  Johnson,  94  Minn.  150,  102  N. 
W.  381,  110  Am.  St  Rep.  354.  She  offered  no 
evidence  tending  to  prove  any  adverse  claim 
to  lot  2  on  the  part  of  her  predecessors  in 
Interest,  nor  tending  to  prove  that  either  she 
or  any  one  under  whom  she  claims  had  ever 
paid  any  taxes  upon  that  lot,  nor  tending  to 
prove  that  her  grantor  had  assumed  to  con- 
vey to  her  any  part  of  that  lot,  and  has  ut- 


terly failed  to  establish  title  by  adverse  pos- 
session. We  may  remark  in  passmg  that  the 
provision  of  section  7696,  G.  S.  1913,  requir- 
ing payment  of  taxes  for  at  least  five  consecu- 
tive years  in  order  to  acquire  title  to  land  by 
adverse  possession,  if  It  be  separately  as- 
sessed, applies  In  all  cases  where  the  ad- 
verse possesslcKi  had  not  ripened  into  title  at 
the  time  that  provision  took  effect,  and  con- 
sequently applies  in  the  present  case. 

[3]  Plaintiff  further  contends  that  she  was 
in  possession  of  the  land  in  controversy  at 
the  time  defendants  took  possession  thereof, 
and  that  such  possession  is  sufficient  to  en- 
able her  to  maintain  this  actioa, 

This  land  adjoined  her  own  lot  and  was 
vacant  and  unoccupied.  She  used  a  portion 
of  it  as  a  part  of  her  lawn  and  another  por- 
tion as  a  part  of  her  garden,  but  appears  to 
have  been  a  mere  Intruder  without  any  claim 
of  right  To  the  question,  "Ton  simply 
bought  lot  3;  that  is  all  you  bought?"  she 
answered,  "That  is  all  I  bought;  I  bought 
lot  3."  To  the  question,  "You  were  going  to 
claim  the  two  lots  [1  and  2]?"  she  answered, 
"No,  sir;  I  didn't  care  for  the  two  lots  at 
all;  all  I  asked  for  was  just  a  little  bit  on 
the  west  side  of  me;  I  gave  up  the  two  lots 
without  any  quarrel." 

While  an  actual  bona  flde  possession  undor 
a  claim  of  right  is  sufficient  to  support  an  ac- 
tion of  ejectment  against  a  naked  trespasser 
who  has  ousted  the  prior  occupant  from  pos- 
session, neither  the  possession  nor  the  ouster 
here  disclosed  was  of  such  a  character  as 
to  warrant  the  court  in  awarding  to  plain* 
tiff  possession  of  the  17  feet  of  lot  2  adjoin- 
ing her  own  lot,  against  defendants  who  had 
entered  peacefully  under  color  of  title  and 
a  claim  of  ownership.  9  Ruling  Case  Law, 
850,  851,  a  20  and  21;  Kinney  v.  Munch, 
107  Minn.  378,  120  N.  W.  374.  She  concedes 
that  she  bad  no  right  to  the  lot  and  gave  It 
up  to  defendants;  and  she  has  no  more  right 
to  the  strip  she  now  seeks  than  to  the  re- 
mainder of  the  lot 

Our  conclusion  is  that  the  trial  court  cor- 
rectly dismissed  the  action,  and  the  judgment 
appealed  front  is  affirmed. 


BIRNE  v.  OITT  OF  ST.  PAUI* 
(No.  20421  [110].) 

(Supreme  Court  of  Minnesota.    June  IS*  1917.) 
(SyUabu*  by  the  Court.) 

1.   MUKIOIPAI.  OOKFOKATIOHB  «=»218(2)— RXS- 

laNAivoN  or  Offices— Befbot— Civil,  Snv- 

icE  Policy. 
PlaintiSE  was  in  the  employ  of  the  city  of 
St  Paul,  as  an  inspector  in  the  department  of 
public  health.  Upon  a  reorganiEatioa  of  the  de- 
partment he  was  required  to  file  with  the  de- 
partment a  fornial  written  resignation,  to  be  ac- 
cepted whenever  the  department  deemed  for  the 
best  interests  of  the  service.  Plaintiff  filed  such 
resignation,  it  was  later  accepted,  and  he  there- 
upon relinquished  his  position  and  obtained  oth- 
I  er  employment    THiere  was  no  fraad  or  coercion 
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or  purpose  to  Bet  at  oaueht  the  dvO  eerrioe  re- 
quiremente  of  the  city  charter. 

1.  It  is  held  that  by  the  reaiKnation  and  sub- 
sequent conduct  plaintiff  Tolnntarily  relinquish- 
ed the  position  held  by  him,  and  the  method  by 
which  that  result  came  about  was  not  a  viola- 
tion of  the  dvil  serTice  policy  of  the  city. 
2.  Municipal  Coeporations  «=>191  —  Om- 

ckbs—Resiqna'i'ion— Acceptance. 
Tlie  resignation  was  effectual  though  not  ad- 
dressed to  uie  city  commissioner,  whose  juris- 
diction extended  over  the  health  department.  It 
was  addressed  to  the  active  official  having  in 
charge  the  details  of  the  department;  and, 
whether  the  acceptance  was  by  the  commission- 
er or  not,  ho  was  advised  thereof  and  acquiesced 
therein. 

\EA.  Note. — FV>r  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  if  525-529.] 

Ai4)eal  from  District  Court,  Bamsey  Coun- 
ty; Hascal  R.  Brill,  Judge. 

Action  by  F.  T.  Byrne  against  the  City  of 
St  Paul.  Judgment  for  defendant  on  its  mo- 
tion to  dismiss  the  action,  and  plaintiff  ap- 
peals.   Affirmed. 

Keller  &  Loomla,  of  St  Paul,  for  apipellant 
O.  H.  O'NeUl  and  W.  J.  Glberson,  both  of  St 
Paul,  for  respondent 

BROWN,  C.  J.  Prior  to  June,  1914,  plain- 
tiff had  for  a  year  or  more  been  In  the  em- 
ploy of  the  city  of  St  Paul  as  an  Inspector  in 
the  department  of  public  health,  working  un- 
der the  direction  of  the  head  of  that  depart- 
ment A  reorganization  'of  the  department 
took  place  at  about  the  time  stated,  being 
rendered  necessary  by  a  change  to  the  com- 
mission form  of  the  dty  government  which 
then  became  effective  under  the  new  city 
charter.  Under  the  aew  charter  this  branch 
of  the  public  service  was  within  the  depart- 
ment of  public  safety,  presided  over  by  one 
of  the  dty  (Commissioners,  though  the  details 
of  the  work  were  committed  to  and  were  un- 
der the  direction  of  a  health  officer.  As  a 
part  of  the  reorganization  proceedings  each 
employs  In  the  department  was  required  to 
sign  and  deposit  In  the  office  of  the  health 
officer  a  formal  resignation  of  the  position 
held  by  him,  to  be  accepted  when  the  best  in- 
terests of  the  service,  In  the  Judgment  of  the 
department  rendered  It  necessary.  In  com- 
pliance with  this  requirement  plaintiff  pre- 
pared a  formal  resignation  In  writing,  ad- 
dressed to  the  health  officer,  and  filed  the 
same  In  his  office.  The  resignation  bears 
date  June  5,  1914.  It  was  accepted  on  July 
15,  1914,  but  by  what  officer  does  not  clearly 
appear.  But  acting  thereon,  and  treating  It 
as  ending  his  connection  with  the  employ- 
ment, plaintiff  ceased  to  perform  any  of  the 
duties  thereof,  subsequently  obtained  employ- 
ment elsewhere,  and  another  was  appointed 
to  the  position  so  held  by  him,  who  there- 
after performed  all  the  duties  of  the  posi- 
tion and  was  paid  therefor  by  the  dty. 
Plaintiff  made  no  claim  that  the  acceptance 
of  his  resignation  was  ineffectual,  or  that  his 


removal  from  the  servloe  was  In  violation  of 
any  rights  possessed  by  him  under  the  dvll 
service  provisions  of  the  new  dty  diarter  or 
otherwise,  but  he  did  make  several  efforts 
for  a  reinstatement  to  his  former  position, 
but  without  sncceas.  After  the  lapse  of  a 
year  from  the  date  of  acceptance  of  his  res- 
ignation plaintiff  brought  this  action  to  re- 
cover the  compensation  allotted  to  the  posi- 
tion, and  which  he  would  have  earned  had 
he  been  permitted  to  retain  the  same.  The 
court  below,  at  the  conclusion  of  the  trial,  up- 
on defendant's  mlotlon  ordered  the  action  dis- 
missed, and  plaintiff  appealed  from  a  Judg- 
ment entered  thereon. 

[1]  It  Is  the  contention  of  plaintiff  that  the 
method  by  whidi  he  was  taken  out  of  or  re- 
moved from  the  employment  of  the  dty  was 
Illegal  and  void  because  In  violation  of  the 
dvll  service  provisions  of  the  dty  charter, 
which  provide  that  no  removals  from  certain 
branches  of  the  public  service  shall  be  made 
except  for  cause,  and  in  the  manner  therein 
provided,  and,  because  the  removal  was  il- 
legal, that  plaintiff  remained  the  de  Jure  of- 
ficer, and  was  entitled  to  the  compensation 
prescribed  by  law.  We  do  not  sustain  this 
daim,  but  concur  In  the  condnslon  of  the 
learned  trial  court  to  the  effect  that  by  his 
resignation  and  subsequent  conduct  plaintiff 
voluntarily  took  himself  out  of  the  service, 
and  Is  now  In  no  position  to  Insist  that  his 
rights  under  the  charter  were  in  any  way 
violated.  There  Is  no  suggestion  that  the  res- 
ignation was  the  result  of  coercion,  that  any 
fraud  wisis  practiced  upon  plaintiff,  or  that  It 
was  exacted  or  required  as  a  scheme  on  the 
part  of  the  department  to  avoid  or  drcum- 
vent  the  dvll  service  policy  of  the  city.  On 
the  contrary  the  act  of  plaintiff  was  wholly 
voluntary,  he  understood  the  effect  of  the 
resignation,  and  that  the  department  coald 
accept  It  and  thus  retire  him  from  hla  posi- 
tion at  any  time  It  was  deemed  best  for  the 
service.  While  plaintiff  dalms  that  there 
was  no  reason  for  his  removal,  the  cause 
thereof  as  determined  and  acted  upon  by  the 
department  does  not  appear,  and  we  are 
bound  to  assume  that  the  officers  so  accepting 
the  resignation  were  acting  within  and  not  in 
violation  of  the  law.    1  Dunnell's  Dig.  3435. 

[2]  It  Is  not  Important  that  the  resignation 
was  not  addressed  to  the  oommissloner  of 
public  safety,  the  officer  having  diarge  of  the 
particular  department  It  was  addressed  to 
the  active  head  of  the  department  the  health 
officer,  was  filed  with  that  officer  and  later 
accepted,  In  which  the  commissioner,  if  he 
did  not  authorize  the  acceptance,  fully  ac- 
quiesced. It  was  effectual  as  a  voluntary  sur- 
render of  the  position  upon  acceptance.  And 
since  there  was  no  fraud  or  purpose  to  set  at 
naught  the  dvll  service  provisions  of  the 
charter,  It  Is  condnslve  against  the  present 
dalm  of  plaintiff.    State  ex  rel.  if^rlong  v. 
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McCoU,  127  Minn.  155,  149  N.  W.  11,  and 
Sdawr  ▼.  St  Paul,  132  Minn.  238,  166  N.  W. 
283,  are  not  in  point. 
Judgment  affirmed. 


NATIONAL  ELEVATOR  CO.  T.  GREAT 
NORTHERN  RY.  CO.    (No.  20352  [173].) 

(Supreme  Court  of  Minnesota.    June  15,  1917.) 

(Syllabu*  (y  the  Court.) 

1.  Cabbiebb  <es»132— Action  fob  Goods  Lost 
—Presumption  and  Bubdejn  of  Pboof. 

When  a  sliipper,  in  an  action  to  recover  the 
value  of  grain  lost  in  transit  introduces  in.  evi- 
dence a  bill  of  lading  calling  for  a  delivery  of 
a  certain  specified  amount  of  grain  at  the  point 
of  destination,  and  then  proves  that  a  less 
amount  was  delivered,  the  presumption  arises 
that  the  loss  was  caused  by  the  negligence  of 
the  carrier,  and  it  then  becomes  necessary  for 
the  carrier  to  prove  the  contrary  by  a  fair  pre- 
ponderance of  evidence. 

IE3d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  678-582,  605.] 

2.  Cabbiebs  i3=»1S7— Acttioh  fob  Goods  Lost 

— WEIGHT— BDBDKN    of   FROOF. 

In  auch  action  it  was  error  to  refnse  to 
charge  the  jury  that  defendant  must  prove  by 
a  preponderance  of  the  evidence  that  cither  the 
weight  of  grain  involved  as  shown  by  the  bill  of 
lading,  or  oy  the  state  certiiicate  of  weight,  is 
incorrect 

[E5d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  a  594,  695.] 

Appeal  from  Municipal  Court  of  Minneapo- 
lis; Charles  L.  Smith,  Judge. 

Action  by  the  National  Elevator  Company 
against  the  Great  Northern  Railway  Compa- 
ny. Verdict  for  defendant,  and  from  an  or- 
der denying  Its  motion  for  a  new  trial,  plain- 
tiff appeals.     Order  reversed. 

Lancaster,  Simpson  &  Purdy  and  Harold 
G.  Simpson,  all  of  Minneapolis,  for  appel- 
lant Cobb,  Wheelwright  &  Dille,  of  Minne- 
apolis, M.  L.  Countryman,  of  St.  Paul,  and 
H.  C.  Mackall,  of  Minneapolis,  for  respond- 
ent 

QUINN,  J.  Action  to  recover  the  value  of 
certain  grain  alleged  to  have  been  lost  In 
transit  Defendant  had  a  verdict,  and  from 
an  order  denying  Its  motion  for  a  new  trial 
plaintiff  appealed. 

Defendant  is  a  railroad  corporation  engag- 
ed as  a  common  carrier  of  freight  over  its 
several  lines  of  road  in  this  and  other  states. 
Plaintiff  is  a  corporation  owning  and  operat- 
ing a  line  of  grain  elevators  at  various  sta- 
tions on  defendant's  railway.  December  14, 
1915,  plaintiff  claims  to  have  delivered  to 
defendant  at  Evansville,  in  this  state,  63,600 
pounds  of  wheat,  loaded  in  a  car  furnished 
therefor  by  defendant  as  suitable  for  such 
purpose,  for  shipment  to  Duluth,  and  to  be 
delivered  to  plaintiff  or  to  such  other  party 
as  it  might  designate.  Defendant  accepted 
and  undertook  to  safely  transport  the  same, 
and  accordingly  Issued  its  bill  of  lading  to 


plaintiff  therefor.  Plaintiff  thereafter  desig- 
nated the  party  to  whom  and  the  point  at 
which  the  grain  should  be  delivered. 

December  24th  defendant  delivered  the  car 
of  wheat  in  question  to  the  agent  of  plaintiff 
at  its  destination,  but  upon  unloading  the 
car,  It  was  found  to  contain  only  63,090 
pounds  of  wneat,  and  plaintiff  brings  this  ac- 
tion to  recover  the  value  of  610  pounds  alleg- 
ed to  have  been  lost  In  transportation.  On 
the  trial  plaintiff  offered  In  evidence  the  bill 
of  lading,  and,  under  a  stipulation,  the  weigh- 
master's  certlflcate  of  the  state  of  Wisconsin, 
which  showed  the  unloading  weight  of  the 
wheat  It  then  proved  the  value  of  the  g^rala 
claimed  to  have  been  lost,  the  filing  of  Its 
claim  with  the  defendant  carrier,  and  that  it 
had  not  been  paid,  and  rested.  Defendant  of- 
fered proof  that  Its  seals  were  attached  to 
the  car  at  Evansville,  and  remained  intact 
until  the  time  of  unloading ;  that  the  car  was 
inspected  while  standing  on  the  track  by  a 
state  Inspector,  and  was,  at  that  time,  tn 
good  condition  and  not  leaking,  and  as  to  the 
manner  of  weighing  the  grain  at  Evansville. 
The  terminal  weight  was  not  questioned,  nor 
was  it  claimed  that  there  was  any  fraud  on 
the  part  of  plaintiff  as  to  the  amount  of  grain 
loaded,  but  defendant  did  contend  and  at- 
tempt to  show  an  error  or  mistake  In  the 
amount  of  grain  loaded. 

[1,  2]  It  is  the  contention  of  plaintiff  that, 
this  being  an  action  on  contract  and  not  In 
tort,  and  having  proved  a  contract  of  car- 
riage calling  for  the  delivery  of  63,600 
pounds  of  wheat  at  the  point  of  destination, 
and  having  shown  that  only  63,090  poonds 
were  delivered,  it  made  a  prima  fade  case, 
and  that  the  burden  thereafter  was  upon  the 
carrier  to  prove  mistake  or  fraud  in  the  con- 
tract. At  the  dose  of  the  testimony  plaintiff 
requested  the  court  to  give  the  following  In- 
struction: 

"I  charge  you  that  the  plaintiff  having  made 
out  a  prima  fade  case,  the  burden  is  cast  upon 
the  defHidant  to  prove  by  a  fair  preponderance 
of  the  evidence  a  contrary  state  of  facts. 

"I  charge  you  that  defendant  must  prove  by 
a  preponderance  of  the  evidence  that  either  the 
weights  of  the  grain  involved  in  these  actions, 
as  shown  by  the  bills  of  lading,  or  by  the  state 
certificates  of  weight,  are  incorrect  and  erro- 
neous." 

The  court  refused  to  give  these  Instruct 
tions,  but  charged  the  jury  with  reference 
to  the  burden  of  proof  as  follows: 

"Before  the  plaintiff  can  recover  in  this  case 
it  must  prove  by  a  fair  preponderance  of  the 
evidence  that  there  was  an  excess  of  grain  put 
in  the  car  at  the  sliipping  point  and  delivered 
to  the  defendant  over  that  wliich  was  delivered 
to  the  consignee  in  Superior,  at  the  end  of  the 
destination,  and,  unless  the  plaintiff  proves  this 
by  a  fair  preponderance  of  the  evidence,  your 
verdict  will  be  for  the  defendant  If  it  does 
convince  you  by  a  fair  preponderance  of  the  evi- 
dence that  there  was  more  grain  delivered  to 
the  defendant  than  the  defendant  delivered  at 
the  point  of  destination,  then  the  plaintifiE  is  en- 
titled to  recover  the  amount  of  grain  so  lost  in 
transit  at  its  market  value." 
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We  are  of  tbe  oplnioo  tbat  plaintiff  was 
entitled  to  bare  tbe  Instruction  asked  for 
given  to  tlie  Jury.  Wben  a  sbipper,  in  an  ac< 
tion  to  recover  the  value  of  grain  lost  In 
transit.  Introduces  in  evidence  a  bill  of  lad- 
ing calling  for  tbe  delivery  of  a  certain  spec- 
ified amount  of  grain  at  tbe  point  of  destina- 
tion, and  then  proves  tbat  a  less  amount  was 
delivered,  tbe  presumption  arises  tbat  tbe 
loss  was  caused  through  tbe  negligence  of 
tbe  carrier,  and  it  then  becomes  necessary 
for  tibe  carrier  to  .prove  the  contrary;  tbat 
Is,  to  meet  the  presumption  of  negligence  by 
showing  a  fact  or  state  of  circumstances 
which  otherwise  accounts  for  the  shortage, 
and  tbis  it  must  do  by  a  preponderance  of 
evidence.  Fockens  v.  Express  Co.,  09  Minn. 
401,  109  N.  W.  834;  Brennlsen  v.  Railway 
Co.,  100  Minn.  102,  110  N.  W.  862,  10  Ann. 
Cas.  160:  section  4372,  G.  S.  1913;  Railway 
€k>.  T.  Hall,  82  Axk.  669 ;  HasOnga  v.  Pepper, 
11  Pick.  (Mass.)  41. 

While  tbe  amount  Involved  is  trifling,  tbe 
case  is  important.  Having  in  view,  no  doubt, 
tbe  Immense  traffic  moving  from  one  end  of 
the  country  to  the  other  by  rail,  and  appreci- 
ating tbe  vast  amount  of  money  passing  daily 
upon  recitals  in  bills  of  lading,  tbe  Legisla- 
ture enacted  tbe  present  statutes,  sections 
4325  and  4401  of  wbicb  provide  in  part  as 
follows: 

"4325.  It  shall  be  unlawful  for  any  carrier, 
or  for  any  officer,  agent  or  servant  of  a  carrier, 
to  issue  an  order  bill  of  lading  or  a  straight 
bill  of  lading,  as  defined  by  this  act,  until  tbe 
whole  of  the  property  as  described  therein  shall 
have  been  actually  received  and  is  at  the  time 
under  tbe  actual  control  .of  such  carrier,  to  be 
transported.    •    »    •" 

"4491.  Every  common  carrier  transporting 
grain  shall  give  the  shipper,  on  request,  a  re- 
ceipt for  the  number  of  pounds  of  grain  received 
from  him,  and  shall  deliver  such  quantity  to  the 
consignee      or      proper      connecting      carrier. 

•      •      •  X 

The  statute  places  upon  the  carrier  the  du- 
ty to  issue  to  tbe  shipper  a  bill  of  lading  re- 
<dting  the  number  of  pounds  of  grain  re- 
ceived by  it,  and  for  the  delivery  of  the  same 
to  tbe  consignee  at  tbe  point  of  destination, 
or  to  a  proper  connecting  carrier.  To  hold 
that  a  shipper,  in  an  action  of  this  character 
must  prove  in  tbe  first  instance  tbe  amount 
of  grain  delivered  to  the  carrier,  the  action 
being  based  upon  tbe  contract,  would  Indeed 
be  a  new  rule  of  evidence,  yet  this  is  what 
tbe  refnsal  to  give  tbe  Instructions  requested 
amounts  to. 

Order  reversed. 


TREBOWOSKI  v.  TOWN  OF  RINGLB  et  al. 
(Snpreme  Court  of  Wieconsin.  June  12,  1917.) 
1.  Highways  (S=»1S7(1)  —  Injusies  to  Pbb- 

eONS— LlABIUTT. 

The  liability  of  a  town  for  injuries  to  per- 
sons npon  its  highways  is  wholly  statutory,  and 
failure  properly  to  maintain  tiie  highways  is 
negligence  as  a  matter  of  law  and  a  tortious 


wrong  under  St.  1916,  f  1339,  as  to  repairs'  of 
roads. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  fS  478,  480,  482,  506.] 

2.  Highways  <g=9l98 — ^iNJxniiES  to  Persons— 

LlABIUTT. 

Under  St.  1915,  |  1839,  providing  that  if  any 
damage  shall  happen  to  any  person,  fais  team, 
carriage,  or  other  property,  by  reason  of  the 
insufficiency  or  want  of  repair  of  any  bridge  or 
road  In  "any  town,  city  or  village."  the  person 
sustaining  sncb  damage  shall  have  a  right  to  re- 
cover the  same  against  any  such  town,  one  injur- 
ed by  a  defect  in  a  highway  at  a  junction  point 
between  two  towns  can  recover  In  an  action 
against  either  or  both  of  them;  their  liability 
being  joint  and  several. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  504-507.] 

Appeals  from  an  order  of  tbe  Circuit  Court 
for  Marathon  County  overruling  demurrers 
to  the  complaint  for  insufflcleucy  and  mis- 
Joinder  of  defendants;  A.  H.  Reld,  Circuit 
Judge.    Affirmed. 

Tbe  allegations  of  the  complaint  were 
sufficient  to  constitute  a  cause  of  action 
against  each  and  both  of  tbe  defendants  if 
there  can  be  a  joint  statutory  liability  for 
a  personal  injury  against  two  towns  under 
tbe  circumstances  stated  wbicb  were  to  this 
effect;  tbe  towns  of  Ringle  and  Pike  ad- 
Join  wltb  a  north  and  south  blgbway  cross- 
ing the  boundary  between  the  two.  At  a 
point  on  tbe  ground  in  the  town  of  Ringle, 
about  five  rods  north  of  such  boundary  and 
one  rod  east  of  the  center  of  the  traveled 
way,  a  telephone  wire  was  extended  south- 
westerly to  the  top  of  a  telephone  pole  locat- 
ed In  the  town  of  Pike  about  four  rods  south 
of  such  boundary  and  one  rod  west  of  such 
center  line  so  that,  at  the  point  where  such 
way  crossed  such  boundary,  the  wire  was 
about  seven  feet  from  the  ground.  Plaintiff, 
while  traveling  with  ordinary  care  south  on 
such  way,  seated  In  a  top  wagon  to  which 
a  team  of  horses  was  attached,  and  being 
driven  with  ordinary  care,  was  severely  in- 
jured by  tbe  top  coming  in  contact  with  the 
wire  at  such  point,  causing  the'  horses  to 
become  frightened  and  the  wagon  to  be  up- 
set. In  due  time  notice  of  tbe  injury  and 
claim  for  damages  was  served  on  tbe  proper 
officers  of  both  towns.  As  to  tbe  place  of 
injury,  the  complaint  stated  this: 

"When  said  plaintiff  reached  the  intersection 
point,  where  said  highway  intersects  said  town 
line,  the  said  telephone  wire  extending  across 
said  highway  caught  the  top  of  the  wagon  in 
which  plaintiff  was  seated,  and  thereby  caused 
said  horses  to  become  frij^htened,  upsetting  said 
wagon,  throwing  plaintiff  from  said  wagon  onto 
tbe  ground  and  thereby  seriously  injuring  and 
seriously  bruising  said  plaintifiTs  head,  face  and 
body,  compelling  her  to  be  confined  to  her  bed 
for  some  time." 

Tbe  notice  of  injury,  served  as  aforesaid, 
contained  substantially  a  like  statement. 

Tbe  defendant  separately  demurred  to  tbe 
complaint  upon  tbe  grounds  before  Indicated 
and  separately  appealed  from  tbe  decision 
in  respect  thereto. 
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Brown,  Praflt  &  Genricb,  of  Wausan,  fori 
appellant  Town  of  Pike  Lake.    M.  W.  Sweet, 
of  Wausau,  for  appellant  Town  of  Kingle. 
Regner  &  Rlngle,  of  Wausau,  for  respondent 

MARSHALX.,  J.  [1]  True,  as  suggested 
by  counsel  for  appellants,  liability  for  In- 
juries to  persons  or  property  caused  T>y  de- 
fective highways  Is  wholly  statutory.  It 
rests  In  the  duly,  created  by  the  written  law, 
of  every  town,  dty  or  village  to  keep  Its 
highways,  Including  bridges,  in  a  reasonably 
safe  condition  for  public  travel,  and  responsi- 
bility thus  created  for  damages  happening 
by  reason  of  failure  to  perform  such  duty. 
Section  1339,  Stats.  Such  failure  is  deemed 
to  be  negligence  as  a  matter  of  law  and  hence 
a  wrong  of  tortious  character.  Jaqulsh  y. 
Ithaca,  36  Wis.  108;  Ferbman  t.  Pine 
River,  118  Wis.  150,  95  N.  W.  105.  True,  al- 
so, the  statute  does  not  make  any  express 
provision  respecting  liability  for  damages 
where  the  defect  causing  the  damage  Is  at 
a  point  common  to  two  towns,  as  in  this  case. 
The  language  of  the  statute  is  as  follows: 

"If  any  damage  shall  happen  to  any  person, 
his  team,  carriage,  or  other  property  by  reason 
of  the  Insufficiency  or  want  of  repair  of  any 
bridge,  sluice  way  or  road  in  any  town,  city  or 
village,  the  person  suBtalning  such  damage  ^aU 
have  a  right  to  sue  for  and  recover  the  same 
against  any  such  town"  etc.  subject  to  a  re- 
quirement for  giving  notice  within  a  specified 
time  and  in  a  specified  way  to  the  municipality 
"against  which  the  damage  is  claimed"  and  stat- 
ing, ammg  other  things,  where  such  damage  oc^ 
curred. 

Is  the  language  of  the  statute  "in  any 
town"  etc.  as  to  the  place  of  a  defective  high- 
way causing  injury  to  a  person  using  the 
same,  and  the  language  as  to  service  of  no- 
tice on  the  municipality  against  which  the 
damage  is  claimed  stating  "where  such  dam- 
age occurred"  confined  to  events  characteriz- 
ed by  a  defect  at  a  point  in  a  highway  whol- 
ly within  one  municipality?  Counsel  for  ap- 
pellant contends  for  the  afiSrmativa  If  that 
should  prevail  the  result  would  be  that  the 
statute  leaves  a  person  remediless  who  suf- 
fers damage  from  a  defective  highway  at  a 
point  which  is  common  to  two  towns.  That 
the  legislature  did  not  intend  such  an  ab- 
surdity seems  quite  clear.  By  a  familiar 
principle,  if  the  language  of  the  written  law 
can  reasonably  be  read  so  as  to  avoid  such 
absurd  result,  it  should  be  presumed  that  it 
was  Intended  to  be  so  read  and  effect  be 
given  thereto  accordingly. 

[2]  It  is  considered  that  a  point  which  is 
common  to  two  towns,  as  the  boundary  line 
between  them,  in  a  proper  sense,  may  be  said 
to  be  within  either  or  both  and  so  that  the 
words  of  the  statute  "in  any  town"  applies 
to  such  point  as  regards  either  municipal!' 
ty.  It  follows  that  a  defective  highway  at 
such  a  point  answers  to  the  call  of  the  stat- 
ute for  "any  town"  as  applied  to  each  or 
both  of  the  municipniities  and  that  both  are 
in  duty  bound  to  maintain  the  highway  at 
such  point  in  a  reasonably  safe  condition  for 


public  travel.  Failure  to  do  so  Is  a  Joint  and 
several  liability,  in  case  of  damage  to  any 
one  in  his  person  or  property  happening 
thereby. 

Our  attention  is  called  to  the  fact  that 
section  1339,  Stats.,  in  effect,  provides  that 
in  case  of  damage  to  person  or  property  hap- 
pening from  a  defective  bridge,  erected  and 
maintained  at  the  Joint  Expense  of  two 
towns,  the  sufferer  may  maintain  an  action 
against  the  two,  it  being  immaterial  on 
which  side  of  the  boundary  between  them  the 
accident  occurred.  From  that  counsel  draws 
the  inference  that  the  legislature  deemed  it 
necessary  to  specially  provide  for  an  action 
against  two  towns  for  damages  caused  by  a 
defective  highway  in  order  for  competency 
to  maintain  sadb.  an  action  to  exist  It  does 
not  seem  so.  The  statute  deals  with  the 
subject  of  Joint  liability  of  two  towns  in  the 
special  drcumstance  of  damage  occurring 
from  a  defective  highway  at  a  point  which 
may  be  wholly  within  one  of  tbem.  Such 
special  circumstance  required  something 
supplementary  to  the  general  language  refer- 
ring to  damage  happening  from  a  defective 
highway  in  any  town,  or  else  a  town  Joint- 
ly liable  with  an  adjoining  town  for  the  main- 
tenance of  a  bridge  might  be  held  solely  re- 
sponsible for  damages  happening  on  the 
bridge  because  of  a  defect  on  Its  side  of  the 
Iioundary.  In  case  of  a  defect  whi<ai  is  com- 
mon to  two  towns,  hence  within  one  as  much 
as  the  other,  no  special  provision,  as  that  in 
respect  to  joint  liability  in  case  of  bridges 
jointly  constructed  and  maintained,  was  re- 
quired. 

From  the  foregoing  it  would  seem  that 
both  of  the  defendants  are  liable.  If,  as  alleg- 
ed, the  injury  to  plaintiff  was  caused  by  a 
defect  in  the  highway  at  a  point  which  was 
common  to  both  and,  being  so  liable  and  the 
nature  of  the  wrong  being  of  a  tortious  char- 
acter. It  seems  that  the  elementary  principle 
applies  that  an  action  may  be  maintained 
against  either  or  both,  as  the  trial  court  held. 

The  foregoing  is  in  harmony  with  Clapp  v. 
Town  of  Ellington,  87  Hun,  642,  34  N.  T. 
Supp.  283,  affirmed  154  N.  T.  781,  49  N.  E. 
1095,  cited  to  our  attention  by  counsel  for 
respondent.  It  was  there  held  that  an  action 
of  this  nature  is  for  tort;  that  In  case  of  a 
defect  in  a  highway  at  a  point  where  eadi 
of  two  towns  is  In  duty  bound  to  maintain 
the  same  in  a  reasonaUy  sate  condition  tar 
public  use,  such  defect  is  in  each  of  the 
towns  and  the  principles  as  to  remedies  for 
damages  for  wrongs  of  a  tortious  character 
apply.  The  remark  of  Barnard  in  Oakley  v. 
Town,  39  Hun  (N.  T.)  448,  "When  an  accident 
results  from  Joint  negligence  all  or  either 
of  the  towns  may  be  sued,"  "in  harmony 
with  the  general  rule  in  actions  not  on  con- 
tract" was  approved. 

The  order  appealed  from  is  affirmed,  re- 
spondent to  have  costs  against  each  appel- 
lant 
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SOBTJSH  T.  TOWN  OF  RINGLE  et-  al. 

(Sopreme  Court  of  Wisconsin.    June  12,  1917.) 

Appeals  from  an  order  of  the  Cfircuit  Court 
for  Marathon  County  overruling  demurrers  to 
the  complaint  for  insufficiency  and  misjoiader  of 
defendants.    Affirmed. 

Brown.  Pradt  &  Genrich,  of  Wausau,  for  ap- 
pellant Town  of  Pike  Lake.  M.  W.  Sweet,  of 
Wausau,  for  appellant  Town  of  Ringle.  Reg- 
oer  &  Ringle,  of  Wausau,  for  respondent. 

MARSHALL,  J.  Tlie  questi<Mi8  raised  on  the 
two  appeals  are  the  same  as  those  decided  in 
Trebowoski  v.  Town  of  Ringle  et  al.,  163  N.  W. 
165,  and  are  ruled  in  favor  of  respondent  by  the 
lesalt  in  that  case. 

The  order  is  affirmed,  respondent  in  each  ap- 
peal to  recover  for  costs  in  this  court,  attorneys' 
fees  and  clerk's  fees ;  but  no  costs  for  printing. 


KISSEL,  KINNICUTT  &  CO.  ▼.  JOINT 
SCHOOL  DIST.  NO.  1. 

(Supreme  Court  of  Wisconsin.    June  12,  191T.) 

Bonds  €=»132— Sai.b— Rkcovbbt  of  Pales— 

Sufficiency  of  Evidence. 
In  bond  dealer's  action  to  recover  an  install- 
ment paid  on  bonds  contingent  ui>on  its  attor- 
ney's approving  the  bond  issue,  circnmstantial 
evidence  that  bond  market  became  demoralised, 
etc.,  held  insufficient  to  sustain  a  verdict  that 
the  attorneys  in  bad  faith  disapproved  the  le- 
galiO'  of  the  issue. 

[Ed.  Note. — For  other  oasee,  see  Bonds,  Cmt. 
Dig.  H  233-237J 

Appeal  from  Circuit  Court,  Rusk  County; 
James  Wlckham,  Jud^. 

Action  by  Kissel,  Klnnicutt  ft  Co.,  against 
Joint  School  District  No.  1  and  others.  Judg- 
ment for  phiiatifl,  and  defendant  appeals. 
AflSrmed. 

Action  for  money  had  and  reoelTed.  The 
essential  facts  are  these:  The  defendant, 
a  Joint  school  district  maintaining  a  high 
school,  voted  July  7,  1914,  to  issue  Q  per 
cent  bonds  for  $60,000  to  build  a  new  school- 
house  and  furnish  the  same.  July  16,  1914, 
the  plaintiffs,  who  are  dealers  In  bonds  with 
an  office  In  Chicago,  made  a  bid  of  $62,400 
for  the  whole  issue,  subject  to  approval  by 
th^  attorneys  of  the  legality  of  the  bond 
Issue.  This  bid  was  accepted  by  letter  dated 
July  20th.  On  July  21st,  plainUff.s  sent  to 
the  district  officers  a  certified  check  for 
$1,000  as  a  deposit  to  be  applied  on  the  pur- 
chase price  of  the  bonds,  but  to  be  retiuned 
in  case  the  legality  of  the  bonds  was  not  ap- 
proved by  respondent's  attorneys.  On  July 
24th  the  school  district  sent  to  the  plaintiffs 
at  Chicago  a  transcript  of  the  proceedings 
authorizing  the  bond  issue,  which  the  plain- 
tiffs forwarded  to  their  attorneys,  Messrs. 
Caldwell,  Maasllck  ft  Reed,  at  New  York, 
requesting  examinatlou  of  the' .  legality  of 
the  proposed  bonds.  Correspondence  was  had 
thereafter  between  the  attorneys  and  the 
school  district  officers,  and  their  attorney, 
and  on  September  .10th  the  attom^s  sent  a 


letter  to  the  plaintiff  stating  what  seemed 
to  them  to  be  doubtful  questions  as  to  the 
validity  of  the  organization  of  the  Joint 
school  district,  and  declining  to  approve  the 
validity  of  the  bonds.  In  this  letter  the  at- 
torneys do  not  definitely  pronounce  the  bonds 
Invalid,  but  say  that  their  doubts  are  so  sub- 
stantial and  serious  that  they  can  only  ad- 
vise that  they  do  not  consider  the  Invest 
ment  safe.  Thereupon  the  plaintiffs  declined 
to  take  the  bonds  and  demanded  the  return 
of  their  deposit  The  school  district  sold 
the  bonds  to  other  parties  at  par,  thus  real- 
izing $2,400  less  than  the  amount  of  plain- 
tiffs' bid,  and  refused  to  return  the  deposit, 
claiming  to  apply  the  same  as  a  payment 
upon  the  $2,400  loss.  This  action  la  to  re- 
coTer  the  deposit,  and  the  appellant  defends 
on  the  ground  that  the  action  of  the  plaintiffs 
and  their  attorneys  in  declining  to  approve 
the  validity  of  the  bonds  was  taken  dishonest- 
ly and  In  bad  faith  In  order  to  avoid  carry- 
ing out  their  bid,  and  not  because  of  any 
defect  In  the  bonds.  A  special  verdict  of  one 
question  was  submitted  to  the  jury  asking 
whether  the  refusal  of  the  attorneys  to  ap- 
prove the  bonds  was  "In  bad  faith  and  for  the 
fraudulent  purpose  of  giving  the  plaintiffs 
an  excuse  for  refusing  to  accept  the  bonds," 
and  the  Jury  answered  the  question  In  the 
affirmative.  On  motion  of  the  plaintiff,  the 
court  held  that  the  evidence  was  Insufficient 
to  sustain  the  verdict  and  directed  judgment 
In  plaintiff's  favor  for  the  sum  deposited 
with  interest,  from  which  judgment  the  de- 
fendant appeals. 

Chas.  Klrwan,  of  Ladysmlth,  for  appellant 
T,  M.  Thomas,  of  Ladysmlth,  for  respondent. 

WINSLOW,  C.  J.  (after  staUng  the  facts 
as  above).  The  only  question  in  the  case  Is 
whether  there  was  any  evidence  In  the  case 
sufficient  to  justify  the  verdict  of  the  Jury 
to  the  effect  that  the  adverse  opinion  of  the 
attorneys  was  rendered  In  bad  faith. 

The  attorneys  In  question  are  a  highly 
reputable  Arm,  and  a  verdict  which  brands 
them  as  unfit  to  practice  law  should  not  be 
based  on  conjecture  or  suspicion,  but  U^e 
verdicts  In  all  other  cases  of  alleged  fraud, 
upon  clear  and  satisfactory  evidence.  Care- 
ful examination  of  the  record  convinces  us 
that  there  Is  no  evidence  In  the  case  which 
warranted  the  Jury  in  coming  to  that  con- 
clusion. There  is  absolutely  nothing  to  show 
collusion  and  no  direct  evidence  of  bad  faith. 
The  respondent  relies  entirely  tqpon  certain 
circumstances,  among  which  are:  (1)  The 
fact  that  the  bond  market  became  demoi^ 
allzed  by  the  declaration  of  war  In  Burope 
just  after  the  bid  was  made,  and  hence  that 
the  plaintiffs  were  liable  to  lose  on  the  trans- 
action If  the  bid  was  carried  out;  (2)  the 
fact  that  the  attorneys  took  six  weeks  to 
examtoe  Into  the  qoestlon  before  rendering 
their  opinion ;  (3)  the  fact  that  the  attorneys 
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assigned  untenable  grounds  for  their  doubts; 
(4)  tbe  fact  that  the  trial  court  In  the  present 
case  determined  that  the  bonds  were  valid, 
and  so  instructed  the  Jury;  and  (5)  tbe 
fact  that  tbe  plaintiffs  refused  to  reopen  the 
question  and  take  the  opinion  of  a  Chicago 
attorney  after  they  had  received  the  opinion 
of  the  New  York  attorneys. 

We  have  examined  the  testimony  bearing 
on  these  contentions,  and  do  not  find  anything 
which  arises  to  the  dignity  of  proof  of  fraud 
or  bad  faith.  The  transaction  was  an  im- 
portant one.  Care  was  a  prime  requisite. 
Far  better  an  excess  of  caution  tlian  a  hasty 
or  improvident  decision.  The  Interests  of 
future  investors,  possibly  of  people  whose 
limited  means  might  all  be  invested  In  these 
bonds,  were  potentially  depending  on  the 
decision.  Under  such  circumstances,  the  at- 
torneys had  a  right  to  be  cautious;  nay,  it 
was  their  duty  to  be  so;  and,  if  they  had 
doubts,  honesty  compelled  them  to  say  so. 

It  would  serve  no  good  purpose  to  state 
the  enridence  even  in  an  abridged  form.  It 
must  he  suflScient  to  say  that  in  our  Judgment 
it  entirely  fails  to  show  fraud  or  bad  faith. 

Judgment  affirmed. 


BEADMIY  CO.  V.  TOWN  OF  KOCK 
FALIiS  et  al. 

(Supreme  C<Airt  of  Wisconsin.    June  12,  1917.) 

Taxation  €=»348— Water  RtonTa— Stattjtb. 
Considering  value  of  water  rights  relating  to 
each  of  plaintiff's  lots  as  determined  by  relation 
it  bore  to  value  of  all  water  privileges  considered 
as  a  unit  vras  a  proper  method  of  assessing  taxes 
under  St  1015,  S  108»,  requiring  that  aU  real 
property  shall  be  entered  on  assessment  roll  in 
district  where  it  lies,  and  section  1052,  require 
ing  the  assessor  to  consider,  as  to  each  piece,  its 
advantages  from  water  privileges. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  584-^>8».] 

Appeal  from  Circuit  Court,  Uncoln  Coun- 
ty;  A.  H.  Beid,  Judges. 

Action  by  the  Bradley  Company  against 
the  Town  of  Rock  Falls  and  another  for  re- 
fund of  taxes.  Judgment  for  plaiutifC,  and 
defendants  appeal.    Affirmed. 

Action  for  a  refund  of  taxes  on  real  es- 
tate paid  under  protest  Plaintiff  owns  lots 
4  and  5  in  section  3,  town  33,  range  6  east, 
lying  on  opposite  sides  of  the  Wisconsin  riv- 
er. It  also  owns  lots  1  and  8  in  section  10 
lying  on  opposite  sides  of  the  river  immedi- 
ately south  of  lots  4  and  5.  From  the  south 
line  of  lots  3  and  4  to  a  point  about  six  miles 
up  the  river  there  Is  a  fbll  of  about  20  feet, 
of  which  fall  at  least  three-flftha  la  in  the 
town  of  Bradley.  The  latter  town  lies  im- 
mediately north  of  the  defendant  town  and 
is  about  one  mile  distant  from  the  south 
line  of  lots  4  and  6.  The  fall  of  the  river 
on  lots  1  and  8  is  slight,  and  their  chief  val- 
ue for  water  power  wonld  be  for  a  tallrace. 
To  develop  a  head  of  20  feet  on  lots  4  and  6 


would  require  a  flowage  upstream  of  about 
6  miles  affecting  65  government  descriptions 
of  land  and  covering  442  acres.  Ten  of 
such  descriptions  and  77  acres  of  such  flow- 
age,  most  of  which  are  in  the  town  of  Brad- 
ley, are  not  owned  by  the  plaintiff,  and  a 
number  of  them  are  in  hostile  ownership. 
Most  of  the  laud  owned  by  i^aintlff  was 
originally  purchased  for  logging  purposes, 
but  it  had  acquired  flowage  rights  on  a  half 
a  dozen  or  so  descriptions  owned  by  others 
lying  in  the  proposed  flowage,  and  had  offer- 
ed its  lands  and  water  privileges  for  sale. 

The  assessor  assessed  against  lots  4,  6,  1, 
and  8  the  value  of  all  of  such  undevkoped 
water  power,  Including  the  value  of  the 
flowage  privileges  lying  in  the  town  of  Brad- 
ley, and  plaintiff  was  compelled  to  pay  a 
tax  of  $1,101.28  thereon.  It  was  stipulated 
upon  the  trial  that,  if  the  court  should  set 
aside  the  assessment,  it  should  determine  the 
amount  of  the  tax  justly  due.  Instead  of  or- 
dering a  reassessment  under  section  1210b, 
Stats.  1916.  The  court  held  that  each  of 
the  four  lots  in  question  should  be  assessed 
upon  its  value  as  land,  plus  the  .value  of  its 
water  privileges  considered  as  a  part  of  the 
total  water  privileges.  In  other  words.  It 
held  that  the  value  of  the  water  privilege  of 
each  description  should  be  assessed  to  It, 
such  value  being  arrived  at  by  a  considera- 
tion of  the  relation  it  bore  to  all  the  other 
water  privileges  taken  as  a  unit  So  assess- 
ed, the  tax  amounted  to  $272.28,  and  Judg- 
ment for  plaintiff  was  entered  for  the  dlf> 
ference. 

J.  ft  M.  Van  Hedce,  of  Merrill,  for  appA- 
lants.  Oogglns,  Brazeau  ft  Ooggins,  of  Grand 
Rapids,  for  respondent 

VINJE,  J.  (after  staring  the  facts  as 
above).  Some  discussion  as  to  what  consti- 
tutes easemrats  in  gross  and  easements  ap- 
purtenant is  contained  in  brief  of  counsel, 
and  cases  from  other  Jurisdictions  holding 
that  under  facts  similar  to  those  at  bar  each 
parcel  should  be  assessed  its  proportionate 
share  of  the  water  privilege  appurtenant  to 
it  are  cited.  We  shall  not  discuss  either, 
as  we  do  not  flnd  It  necessary  to  go  beyond 
the  plain  terms  of  our  statutes  in  deciding 
the  case.  Section  1039,  Stats.  1015,  requires 
that: 

"All  real  property  not  expressly  exempt  from 
taxation  shall  he  entered  upon  the  assessment 
roll  in  the  assessment  district  where  it  lies," 

And  section  1062,  Stats.  1015,  requires  that: 
"In  determiniug  tbe  value  the  assessor  shfil 
consider,  as  to  each  piece,  its  advantage  or  dis- 
advantage of  location,  quality  of  soil,  quantity 
of  standing  timber,  water  privileges,  mines,  min- 
erals, quarries,  or  other  valuable  deposits  known 
to  be  available  therein,  and  their  value." 

Nothing  can  be  added  by  way  of  explana- 
tion to  these  plain  statutory  provisions  to 
show  that  the  trial  court  correctly  disposed 
of  the  case.  It  assessed'  upon  each  of  the 
four  lots  Its  valne  as  land  and  added  there- 
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to  its  water  privilege  valne  wblcb  it  arrived 
At  by  determining  the  relation  It  bore  to  Jlte 
value  of  all  the  water  privileges  coneidered 
as  a  unit.  Thus  eedi  parcel  was  assessed 
only  its  proportionate  share  of  the  whole 
water  privilege  value.  Including  the  flowage, 
considered  as  a  unit  The  assessor  assessed 
against  these  four  lots  the  value  of  all  the 
■water  privileges,  including  those  of  the  flow- 
age  lying  in  the  town  of  Bradley.  In  doing 
so  he  violated  the  plain  language  of  the  stat- 
ute. 

Some  suggestion  is  made  in  brief  of  ooon- 
sel  for  defendant  that  the  trial  court's  find- 
ings as  to  the  taxable  value  of  the  lots  are 
not  sustained  by  the  evidence.  This  sugges- 
tion has  no  foundation  in  fact  The  findings 
of  value  rest  upon  competent  satisfactory 
evldmce,  and  cannot  be  dlstorbed. 

Judgment  affirmed. 


WILLIAM  RAHR  SONS  CO.  v.  INDUSTRI- 

AJj  COMMISSION  OF  WISCONSIN 

et  aL 

(Supreme  Court  of  Wisconsin.    June  12,  1917.) 

1.  Masteb  and  Servant  «=»417(1%)— Woek- 

XEN's    COJfPBNSATlON     LAW — APPEAL    TBOll 
PAKI  or  JUDSMKNT  OF  ClBCtnT  CODKT. 

Under  St  1015,  §  23JH— 21.  providing  that 
the  Industrial  Commission  or  any  part.v  aggriev- 
ed by  judgment  entered  upon  review  of  any  or- 
der or  award  of  the  commission  may  appeal 
therefrom,  and  section  3048,  providing  that  the 
notice  of  appeal  must  state  whether  the  appeal 
is  from  the  whole  or  some  part  of  the  judgment, 
an  appeal  may  be  talien  from  part  of  a  judg- 
ment or  order  of  the  circuit  court  on  review  of 
any  order  or  award  of  the  Induatrial  Commis- 
sion. 

2.  Masteb  and  Sebvant  €>=>417(9)  —  Wobk- 
MEN's  Compensation  Law— Appeal  fbom 
Award — Remand. 

Where  the  Industrial  Oommission  failed  to 
find  whether  or  not  the  employer  was  misled 
by  the  ftiilure  to  serve  notice  within  the  30  days 
as  required  by  law,  or  as  to  whether  there  was 
an  intention  to  mislead  the  employer,  the  cir- 
cuit court  was  ri^ht  in  holdinK  that  an  award 
of  compensation  for  the  employe's  death  could 
not  stand,  and  properly  directed  that  the  rec- 
ord be  remanded  to  the  Industrial  Commission 
for  further  proceedings. 

8.  Master  and  Servant  «=>417(7)  —  Work- 
men's Compensation  Law  —  Review   of 
FiNoiNos  or  Industrial  Coiocission. 
If  there  is  any  substantial  credible  evidence 
supporting  the  findings  of  the  Indtistrial  Com- 
mission, the  courts  cannot  interfere. 

4.  Master  and  Servant  «=s>417(5)  —  Work- 
men's Compensation  Law— Settino  Aside 
Aw.^BD     or     Industrial     Commission  — 
Grounds. 
An  award  of  the  Industrial  Commission  un- 
der the  Workmen's  Compensation  Liaw  cannot 
be  set  aside  except  upon  one  of  the  three  grounds 
specified  in  St  1915,  {  2394—19. 

6.  Master  and  Sebtvant  4=3405(4)  —  Work - 
mkn'.s    Compensation    I^w   —    Cause   or 
Death— Sufficiency  of  Evidence. 
In  proceedings  under  the  Workmen's  Com- 
pensation Law  (St  1915,  §S  2394—1  to  2304—96) 
for  compensation  for  the  death  of  a  servant,  evi- 
dence held  sufficient  to  sustain  the  finding  of  the 


Industrial  Oommission  that  the  death  was  due 
to  an  injury  received  in  the  course  of  employ- 
ment 

Appeal  from  Circuit  (Jourt,  Dane  County; 
E).  Ray  Stevens,  Judge. 

Proceedings  under  the  Workmen's  Compen- 
sation Law  by  Margaret  Meister,  by  her  gen- 
eral guardian,  the  East  Wisconsin  Trust 
Company,  for  death  of  Otto  Meister,  the  em- 
ploy6,  opposed  by  the  William  Rahr  Sons 
Company,  the  employer.  Compensation  was 
awarded,  and,  from  that  part  of  the  judg- 
ment of  the  circuit  court  setting  aside  the 
award  which  remanded  the  record  to  the  In- 
dustrial (Commission  to  litigate  a  question  of 
fact,  the  employer  appeals.    Affirmed. 

Otto  Meister  was  a  fireman  in  plalntifF's 
employ.  In  the  discharge  of  his  duties  he 
was  required  to  take  out  clinkers  from  the 
combustion  diamber,  dean  the  boilers  and 
fixtures,  iwllsh  the  same,  clean  the  engine, 
and  oil  It.  On  March  10,  1915,  Meister  was 
attended  by  Dr.  Shaw,  who  discovered  two 
little  cuts  throi^h  the  skin  on  the  thumb, 
about  one-eighth  of  an  inch  apart  and  half  an 
tndi  long,  around  whlA  there  was  some  red- 
ness, and  from  the  condition  of  which  he 
concluded  that  Meister  was  suffering  from 
streptococcus  infection.  Dr.  Shaw  saw  Meis- 
ter again  on  March  21st,  at  which  time  the 
hand  was  more  swollen.  On  the  22d  of 
March  he  had  chills,  his  temperature  had 
gone  up  a  good  deal,  and  he  was  considered 
to  be  in  a  dangerous  condition.  lie  was  re- 
moved to  a  hospital,  grew  steadily  worse, 
and  died  on  March  28th  of  septicremla.  Upon 
petition  the  matter  was  hrou^t  before  the 
Industrial  Ommlssion,  and  after  hearing  the 
commission  found  that  plaintiff  and  Meister 
were  subject  to  the  provisions  of  the  Work- 
men's Compensation  Law;  "that  on  or  about 
the  9th  day  of  March,  1917,  while  engaged  in 
performing  services  for  the  respondent  com- 
pany growing  out  of  and  incidental  to  his  em- 
ployment, the  said  Otto  Meister  sustained  an 
accident  resulting  in  injury  and  in  his  death 
on  the  28th  day  of  March  thereafter;  that 
bis  injury  and  death  were  proximately  caus- 
ed by  the  accident  and  were  not  intentionally 
self-inflicted,"  and  cranpensation  was  award- 
ed in  the  sum  of  $2,815.82.  Plaintiff  brought 
this  action  in  the  circuit  court  for  Dane 
county  to  review  the  award  made  by  the  com- 
missions. The  circuit  court  set  aside  the 
award  for  the  reason  that  It  appeared  frcMn 
the  evidence  that  notice  oC  claim  for  injury 
was  not  given  until  April  13,  1915,  35  days 
after  the  date  of  the  injury  as  found  by  the 
commission.  The  commission  made  no  find- 
ing as  to  whether  or  not  there  was  any  inten- 
tion to  mislead  the  employer  or  as  to  wheth- 
er the  employer  was  in  fact  misled  thereby. 
Omitting  the  formal  parts,  the  judgment  en- 
tered was  as  follows: 

"It  is  adjudged  that  the  order  and  award 
*    *    *    be  and  the  same  hereby  is  set  aside. 
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and  that  the  record  b«  and  hereby  ia  remanded 
to  the  Indutirial  Commisrion  of  Wigcontin  for 
the  purpoee  of  litigating  the  qtieition  of  foot  at 
to  whether  there  icai  any  intent  to  mislead  the 
plaintiff,  or  whether  the  plaintiff  teas  in  foot 
misled,  by  the  failure  to  give  notice  of  the  iniury 
teithin  thirty  days  after  the  acoidcnt." 

Plaintiff  tbeieupon  appealed  from  that 
part  of  the  order  directing  a  return  of  the 
record  which  Is  printed  In  italics  above. 

Nash  4  Nash,  of  Manitowoc,  for  appellant 
W.  O.  Owen,  Atty.  Gen.,  and  Wlnfleld  W. 
Gilman,  Aast  Atty.  Gen.,  for  respondents. 

ROSENBERKT,  J.  (after  stating  the  facts 
as  above).  [1  ]  Some  qnestion  Is  raised  as  to 
whether  or  not  an  appeal  may  be  taken  from 
a  part  of  a  judgment  Section  2394^21, 
Stats.,  does  not  In  terms  authorize  such  an 
appeal.    Hie  provistoa  is  as  follows: 

"Said  commission,  or  any  party  aggrieved  by 
a  judgment  entered  npon  flie  review  of  any  or- 
der or  awaid,  may  appeal  therefrom  within  the 
time  and  in  the  manner  provided  for  an  appeal 
from  the  orders  of  the  circuit  court,"  etc. 

Section  3049  provides  that  the  notice  of 
appeal  must  state  "whether  the  appeal  is 
from  the  whole  or  some  part  thereof,  and  If 
from  a  part  only,  specifying  the  part  appeal- 
ed from."  While  It  is  not  entirely  clear 
that  such  was  the  intention  of  the  Legisla- 
ture we  think  such  Intention  sufficiently  ap- 
pears, and  that  an  appeal  may  be  taken  from 
a  part  of  a  judgment  or  order,  as  was  done 
In  this  case. 

[2]  The  commission  having  failed  to  find 
the  fact  as  to  whether  or  not  plaintiff  was 
misled  by  the  failure  to  serve  the  notice 
within  the  30  days  as  required  by  law,  or 
as  to  whether  or  not  there  was  an  Intention 
to  mislead  the  plaintiff,  the  circuit  court 
was  clearly  right  In  holding  that  the  award 
could  not  stand,  and  very  properly  directed 
that  the  record  be  remanded  to  the  In- 
dustrial Commission  for  further  proceed- 
ings. Therefore  that  part  of  the  order  ap- 
pealed from  must  be  affirmed. 

Plaintiff,  however,  urges  that,  as  there  was 

no  evidence  to  sustain  the  finding  of  the  com- 

'  mission  to  the  effect  that  the  death  of  Mels- 


ter  was  due  to  the  Injniy  vecetvied  In  the 
course  of  his  employment,  the  circuit  court 
erred  because  It  refused  to  dismiss  the  whole 
proceeding  upon  the  merits. 

[3, 4]  If  there  is  any  substantial  credible 
evidence  supporting  the  findings  of  the  com- 
mission, the  courts  cannot  interfere,  because, 
if  there  is  such  evidence,  the  Industrial 
Commission  has  acted  within  its  jurisdic- 
tion, and  therefore  not  In  excess  of  Its  pow- 
ers. An  award  of  the  Industrial  Commis- 
sion cannot  be  set  aside  excepting  upon  one 
of  three  grounds  specified  ia  section  2391 — 
19.  Ko  question  of  the  weight  of  the  evi- 
dence is  Involved.  If  there  be  some  cred- 
ible evidence,  which,  standing  alone,  is  suffi- 
cient to  support  the  finding,  It  must  stand  as 
a  verity  in  the  case.  Much  medical  evi- 
dence was  given  as  bo  the  nature  of  the  in- 
fection from  which  Melster  died  and  as  to 
the  length  of  time  the  particular  kinds  of 
germs  whUdi  produced  the  infection  In  his 
case  might  remain  in  the  system  more  or 
leas  latent  Whether  or  not  there  is  some 
credible  evidence  must  be  determined  by 
the  application  of  general  principles  to  the 
particular  facts  In  each  case. 

[S]  We  have  carefully  examined  the  evi- 
dence, from  which  it  ai^jears  that  deceased 
sustained  an  injury  to  his  hand  on  the  9th 
day  of  March;  that  on  the  19th  of  March 
the  hand  was  swollen  and  bis  condition  in- 
dicated an  infection,  from  which  he  sob- 
sequeuUy  died.  While  there  is  a  decided 
conflict  in  the  evidence  as  to  whether  or 
not  the  germs  may  have  found  their  way 
into  his  system  through  the  cuts  received  on 
March  9th,  some  of  the  witnesses  being  of 
the  opinion  that  such  a  condition  would  be 
impossible,  others  that  it  was  Improbable  but 
not  impossible^  under  all  the  evidence  we 
cannot  say  that  the  Industrial  Commission 
acted  in  excess  of  its  powers  in  arriving  at 
the  conclusion  which  it  did  upon  the  facts 
In  this  case.  Ttierefore  the  circuit  court  was 
right  in  holding  that  the  proceeding  should 
not  be  dismissed,  and  that  the  record  should 
be  remanded  to  the  Industrial  Commlsalop 
for  further  proceedings. 

Judgment  affirmed. 
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IiUBKB  T.  SBNN. 
(Supnmtt  Court  of  Wiaconsin.    May  15,  1917.) 

1.  Action  «=»46(8)  —  Joihdeb  —  Nequgbmcb 

AND   tiBOSS    NeOLIOENCE. 

A  cause  of  action  based  upon  the  same  facts 
may  be  pleaded  in  the  same  complaint:  First 
as  creating  a  liability  for  ordinary  negligence; 
and,  second  as  creating  a  liability  for  gross 
negligence  depending  upon  tlio  inferences  to  be 
drawn  from  the  facts. 

[B2d.  Mote.— For  other  cases,  see  Action,  Cent 
Dig.  {{  410-429.] 

2.  Phtsioianb  and  Sttboeons  ®=>18(4)  —  Ao- 

TtOR     VOB    MALFBAOTICB— COMPIAINT— 6DF- 

nCIKNCT. 
Complaint  against  defendant,  a  licensed  phy- 
sician and  surgeon,  for  negligence  in  treating 
plaintiff  for  blood  poisoning  f<dlowing  confine- 
ment, h«ti  to  state  facts  sntBcisnt  to  constitute 
cause  of  action  for  malpractice. 

[£d.  Mote.— For  other  case&  see  Physiciana 
and  Surgeons,  Cent.  Dig.  {  37.] 

3.  Phtsioianb  and  Suboeons  <&=»18(4)— Ac- 
tion   FOB    Malpbaotice— Complaint— StJT- 

nOlENCT. 

A  second  cause  of  action  reciting  that  de- 
fendant want(»ily  and  willfully  misrepresented 
to  plaJntltC  her  condition  and  his  ability,  with- 
out stating  additional  fact  or  inference,  did  not 
change  its  diaracter  or  composition,  and  is  not 
sufficient  to  constitute  a  cause  of  action  show- 
ing liability  for  gross  negligence; 

lEd.  Note.— For  other  cases,  see  Physicians 
aiM  Surgeons,  Cent.  Dig.  i  37.] 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty;   Ilenry  Graass,  Judge. 

Action  for  malpractice  by  Elizabeth  Lueke 
against  George  Senn.  From  Judgment  over- 
mUng  a  demurrer  to  the  complaint,  defend- 
ant appeals.  Order  modified,  and  as  modi- 
fied affirmed. 

Briefly  the  complaint  shows  the  following 
facts:  That  the  defendant  is  a  licensed 
physician  and  surgeon,  and  that  on  the  9th 
day  of  Joly,  1913,  he  was  called  in  consulta- 
tion with  a  physician  who  had  previously  at> 
tended  the  plaintiff  during  childbirth;  that 
at  the  solicitation  of  the  defendant  the  plain- 
tiff discharged  her  physician  and  employed 
defendant;  that  he  represented  himself  to 
her  as  a  very  skillful  man  of  remarkable 
ability  in  his  profession;  that  following  her 
confinement  she  had  suflered  from  blood  poi- 
soning; that  the  defendant  performed  an 
operation  known  as  curettement;  that  she 
had  trouble  with  her  left  leg  and  foot;  that 
at  the  direction  of  the  defendant  the  same 
was  tievated;  that  when  she  recovered  from 
her  blood  poisoning  she  found  her  leg  was 
stiff  and  could  not  be  moved,  in  which  condi- 
tion it  continued  until  the  25th  of  May,  1914, 
when  at  the  direction  of  the  defendant  she 
was  taken  to  a  hospital,  aiuesthetized,  and 
her  leg  broken  at. the  knee  so  as  to  straigh- 
ten It;  that  the  defendant  represented  him- 
self to  be  a  man  of  great  skill,  fully  compe- 
tent to  perform  such  operation;  that  follow- 
ing the  breaking  of  the  leg  it  became  dis- 
colored and  intensely  painful;  that  the  de- 
fendant continued  to  assure  her  that  she  was 


getting  along  finely,  and  that  she  woold  soon 
recover;  that  such  condition  continued  until 
the  big  toe  of  her  left  foot  dropped  off  and 
her  leg  became  shriveled  and  wasted,  and 
that  on  the  26th  of  September,  1914,  plaintiff 
called  in  other  physicians,  and  in  order  to 
save  her  life  amputation  of  the  1%  was  nec- 
essary.   The  complaint  then  continues: 

"Plaintiff  alleges  further  that  the  defendant 
negligently  permitted  said  knee  to  become  stiff 
and  in  the  position  in  which  it  was  by  permit- 
ting it  to  remain  in  a  raised  condition  and  by 
supporting  it  in  such  condition.  That  said  de- 
fendant negligently  broke  such  knee  and  negli- 
gently failed  to  discover  that  in  breaking  such 
knee  the  blood  supply  below  the  knee  had  been 
cut  off,  and  that  such  defendant  negligently  re- 
ported to  this  plaintiff  that  she  was  recovering, 
doing  finely,  and  getting  well.  Plaintiff  alleges 
further  that  solely  through  the  negligence  and 
wanton  misconduct  of  the  said  defendant  she 
has  suffered  the  loss  of  her  left  limb,  to  her 
damage  in  the  sum  of  $25,000." 

.  As  a  second  cause  of  action  the  plaintiff 
alleges: 

"That  in  making  the  representations  to  her 
set  forth  in  the  first  cause  of  action,  concerning 
his  ability  and  proficiency  and  in  regard  to  her 
Condition,  the  said  del'oudant  wantonly  and  will- 
fully misrepresented  to  her  and  falsified  to  her 
in  such  regard,  and  particularly  in  regard  to 
the  fact  that  she  was  improving,  whereas  she 
was  not,  and  that  through  and  by  reason  of 
such  willful  and  wanton  misstatements  the 
plaintiff  continued  under  the  care  of  the  defend- 
ant, and  that  by  reason  of  such  continuance 
she  was  required  to  finally  have  her  left  limb 
amputated  above  the  knee,  all  to  her  damage  in 
the  sum  of  $25,000." 

To  the  complaint  the  defendant  Interpos- 
ed a  demurrer  as  follows: 

"First  Caose  of  Action. 

"(1)  That  there  is  another  action  pending  be- 
tween the  same  parties  for  the  same  cause,  to 
wit,  the  second  cause  of  action  set  forth  in 
plaintiff's  complaint. 

"(2)  That  several  causes  of  action  have  been 
improperly  united. 

''(3)  That  it  does  not  state  facts  sufficient  to 
c<m8titute  a  cause  of  action. 

"Second  Cause  of  Action. 

"(1)  tJpon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action." 

The  trial  court  overruled  the  demurrer, 
and  the  defendant  appeals. 

Lines,  Spooner,  Ellis  ft  Quaries,  of  Mil- 
waukee, and  Greene,  Fairchild,  North,  Par- 
ker &  McGlUan,  of  Green  Bay,  for  appellant. 
Mlnafaan  &  Mlnahan,  of  Oreen  Bay,  for  re- 
spondent. 

KOSBNBEBBT,  J.  (after  stating  the  facta 
as  above).  The  trial  court  was  of  the  opin- 
ion that  the  pleader  Intended  to  plead  or- 
dinary negligence  In  the  first  cause  of  action 
and  gross  negligence  in  the  second  cause  of 
action,  that  two  good  causes  of  action  were 
stated  one  for  ordinary  negligence  and  one 
for  gross  negligence,  and  that  for  that  rea- 
eoa  there  was  no  Improper  Joinder,  and  whol- 
ly overruled  the  demurrer. 

[1]  That  a  cause  of  action  based  upon  the 
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same  facts  may  be  pleaded  in  the  same  com- 
plaint: First,  as  creating  a  liability  for 
ordinary  negligence;  and,  second,  as  creat- 
ing a  liability  for  gross  negligence,  dQ)end- 
Ing  upon  the  Inferences  to  be  drawn  from  the 
facts — ^is  clear  from  Astln  t.  C,  M.  &  St  P. 
Ry.  Co.,  143  Wis.  477,  128  N.  W.  266,  31  L. 
R.  A.  (N.  S.)  158. 

[2, 3]  We  are  further  of  the  opinion  that 
that  part  of  the  complaint  denominated  first 
cause  of  action  states  facts  suQicient  to  con- 
stitute a  cause  of  action  for  that  kind  of 
negligence  commonly  denominated  malprac- 
tice. We  are  of  the  opinion  that  the  facts 
stated  in  that  part  of  the  complaint  denom- 
inated second  cause  of  action  are  not  suflS- 
dent  to  constitute  a  cause  of  action  showing 
liability  for  gross  negligence,  and  that  there- 
fore but  one  cause  of  action  is  stated  In  the 
complaint.  The  only  difference  between  the 
two  canses  of  action  attempted  to  be  set 
forth  in  the  complaint  is  that  in  the  second 
the  defendant  is  said  to  have  "wantonly  and 
willfully  misrepresented  to  her  and  falsified 
to  her  in  such  regard,"  etc  No  additional 
fact  or  inference  Is  stated.  Calling  a  thing 
names  does  not  change  its  character  or  com- 
position, add  to,  or  detract  from  it  The  de- 
murrer, therefore,  should  hare  been  overrul- 
ed as  to  the  first  cause  of  action  and  sns- 
talned  as  to  the  second  cause  of  action,  and 
the  order  of  the  trial  court  should  be  modi- 
fied accordingly. 

The  order  appealed  from  is  modified  as 
stated  in  the  (pinion,  and,  as  so  modified,  is 
affirmed,  with  no  costs  to  either  party  ex- 
cept that  respondent  is  to  pay  clerk's  fees  in 
this  court 


MANITOWOC  BOILER  WORKS  v.  INDUS- 
TRIAL COMMISSION  OF  WISCONSIN 
et  al. 
(Supreme  Court  of  Wisconsin.     May  15,  1017.) 

1.  Masteb   and    Sbbvant   «=»417(7)— Woek- 

KEN'B    CoilFENSATION    ACT   —  FINDINGS    OF 

Industkial  Boabd. 
In  reviewing  an  award  of  the  Industrial 
Commission,  recourse  ma;  be  bad  to  the  mem- 
orandum of  decision  made'  by  the  Industrial 
Commission  as  a  basis  for  the  more  formal  find- 
ings of  fact 

2.  Masteb  and  Sebvant  €=>356— Wobkmen'B 
Compensation  Act— Pboximate  Cause. 

Where  the  Industrial  Commission  £ound 
that  the  death  of  an  employ^,  caused  by  the 
wheals  of  a  crane  running  on  elevated  tracks, 
could  not  have  happened  in  the  manner  it  did 
had  the  wheels  been  gimrded,  and  to  claim  that 
be  might  have  been  killed  in  some  other  man- 
ner had  the  wheels  been  properly  guarded,  and 
that  tiierefore  the  proximate  cause  of  his  in- 
jury was  his  own  negligence,  and  not  the  fail- 
are  to  guard  the  whecas,  is  to  introduce  into 
the  cose  an  element  of  speculation,  which  is  not 
permissible. 

3.  Masteb  and  Sebvant  <©=»356— Wobkmen'b 
Compensation  Act— Findings  of  Indus- 
trial Board. 

'  An  injury,  within  the  Woricmen's  Compcn- 
saticm  Act  (St  1915,  |  2394—9,  subd.  5,  par. 
"h"),  is  caused  by  the  failure  of  an  employer 


to  guard   a  mad>in&  where  it  appears  as   a 

fact  that  the  particolar  injury  Would  not  have 
been  sustained  by  the  employ^  if  the  machine 
had  been  yarded  as  required  by  law,  and  th» 
employer  is  liable  therefor  unless  it  is  caused 
by  a  willful  want  of  ordinary  care  on  the  part 
of  the  employ*;  whether  or  not  the  failure  to 
guard  is  the  proximate  cause  of  tlie  injury,  in 
the  sense  in  which  that  term  is  used  in  the  law 
of  negligence,  being  immaterial. 

Appeal  from  Circuit  Court,  Dane  County; 
El.  Ray  Stevens,  Judge. 

Proceeding  under  the  Workm^i's  Compen- 
sation Act  by  Bertha  Zander  to  obtain  com- 
pensatloa  for  the  death  of  her  husband,  op- 
posed by  the  Manitowoc  Boiler  Works,  em- 
ployer. Compensation  was  awarded  and  a 
penalty  of  15  per  cent  added  to  the  award. 
Employer  comniMiced  action  in  the  drcuit 
court  to  review  the  awaifd.  Prom  a  judg- 
ment of  the  circuit  court,  affirming  the  award 
of  the  Industrial  Commission,  the  employer 
appeals.     Affirmed. 

Sufficiency  of  findings  of  the  Industrial 
Commission  to  sustain  an  award  for  a  i>en- 
alty.  November  9,  1916,  one  Zander,  an  em- 
ploy6  of  the  plaintiff  received  injnries  re- 
sulting In  his  death.  The  matter  having  been 
presented  in  due  form  to  the  Industrial  Com- 
mission, It  found  that  the  wife  was  entitled 
to  a  death  benefit  of  $8,000  and  further  found 
as  follows: 

"That  at  the  time  of  said  accident  and  death 
the  respondent  had  failed  and  neglected  to  guard 
tho  wheels  of  the  crane  upon  which  deceased 
was  killed  as  provided  in  order  No.  40  of  the 
General  Orders  of  Safety  of  the  Industrial  Com- 
mission, and  that  by  reason  of  such  failure  the 
penalty  provided  by  section  23SM— ^9  must  be 
added  to  the  amount  of  the  award  herein,"  etc. 

In  its  memorandum  of  'decision  the  Com- 
mission made  the  following  statement : 

"The  only  question  left  for  the  Commisdon 
to  decide  is  whether  or  not  a  penalty  of  15 
per  cent  in  addition  to  the  amount  stipulated 
should  be  included  in  the  award  because  of  the 
alleged  failure  of  the  respondent  to  properly 
guard  the  crane  wheels  which  caused  the  death 
of  applicant's  husband.  Upon  all  the  facts  in 
this  case  it  appears  that  the  respondent  operat- 
ed a  2(>-tou  ciaue  ruuniug  on  elevated  tracks, 
supported  by  timbers  15  feet  apart  and  about 
20  feet  in  height;  that  the  crane  was  going  at 
full  speed,  about  the  rate  of  a  walking  man, 
when  the  applicant  was  caught  under  one  ol 
the  fore  wheels  of  the  crane  while  he  was  lean- 
ing over  the  track  doing  some  repair  work  for 
the  respondent  compuny.  The  fore  wheels  were 
not  guarded,  as  required  by  law,  at  the  time  of 
the  accident  The  deceased  was  four  or  five 
feet  distant  from  a  vertical  post  extending  above 
the  track  on  which  the  crane  was  running  and 
approaching  said  post  at  the  time  he  met  bis 
death.  This  post  was  a  few  indies  distant 
from  the  track  and  clear  from  it  The  respoud- 
ent  company  claims  that,  even  tliongh  the  fore 
wheels  of  the  crane  had  been  guarded,  the  ap- 
plicant would  either  be  pushed  aloDg  the  track 
(Uid  crushed  against  the  vertical  post  or  thrown 
to  the  ground  a  distance  of  about  20  feet,  and 
in  either  case  would  probably  have  been  killed, 
and  that  the  proximate  cause  of  his  dtath  was 
not  the  failure  to  guard  tho  wheels. 

"We  cannot  find  as  a  fact  that  this  result 
would  necessarily  have  followed  had  the  wheels 
been   guarded.     He   might   have  been   crashed 
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■saJnst  the  post  and  have  lived,  or  have  lest  a 
leg  or  an  arm,  or  he  mi|;lit  have  been  thrown 
to  the  ground  and  geriously  Injured;  bnt  it  does 
not  necessarily  follow  be  would  have  been  killed 
had  either  of  these  contingencies  followed,  and 
we  ctuinot  find  as  a  fact  that  he  would  have 
been  killed  in  any  erent.  Many  miraculous 
escapes  are  recorded,  even  after  dangerous  falls 
or  crushing  accidents,  and  we  believe  that  fail- 
ure to  guard  in  this  case,  which  caused  the 
deceased  to  be  crushed  under  the  wheels  of  the 
crane,  was  the  immediate  cause  of  bis  death. 
Had  the  fore  wheels  of  the  crane  been  guarded, 
he  codM  not  have  met  death  in  the  manner  he 
did.  Ther«fore  the  Commission  finds  that  the 
penalty  of  15  per  cent,  should  be  added  to  the 
award  heretofore  stipulated  by  the  particB. 
Award  for  monthly  payments  will  be  entered  ac- 
cording to  the  above." 

Defendant  commenced  an  action  in  circuit 
coart  to  review  the  award.  From  the  Judg- 
ment of  the  clrctiit  court,  affirming  the  award 
of  the  Industrial  Ckmimission,  the  defendant 
appeals. 

Brown,  Pradt  &  Genrlch,  of  Wausau,  for 
appellant  W.  C.  Owen,  Atty.  Gen.,  and  Wln- 
fleld  W.  Oilman,  Asst  Atty.  Gen.,  for  re- 
spondents. 

ROSGNBERRY,  J.  (after  stating  the  facts 
as  above).  Section  2394—9,  paragraph  "h," 
subd.  5: 

"Where  injury  Is  caused  by  the  failure  of  the 
employer  to  comply  with  any  statute  of  the 
state  or  any  lawful  order  of  the  Industrial 
Commission,  compensation  as  provided  in  sec- 
tions 2394—3  to  2394—31.  inclusive,  shall  be 
increased  fifteen  per  cent" 

Appellant  contends  that  the  findings  of  the 
Industrial  Commlsslcm  do  not  support  that 
part  of  the  award  which  awards  the  15  per 
cent  penalty  to  the  widow,  and  that  the  evl- 
d«ice  does  not  support  the  findings.  Defend- 
ant claims  that  the  Industrial  Commission 
did  not  In  the  formal  finding  find  as  a  fact 
that  the  failure  to  guard  was  the  cause  of 
the  injury,  and  that  reference  may  not  be 
had  to  the  memorandum  to  supply  the  de- 
fect tn  the  findings. 

[1-3]  We  think  recourse  may  be  had  to  the 
memorandum  of  decision  made  by  the  In- 
dustrial Commission  as  a  basis  for  the  more 
formal  findings  of  fact  and  from  this  memo- 
randum it  clearly  appears  that  the  Commis- 
sion found  that  the  accident  could  not  have 
happened  in  the  manner  In  which  it  did 
happen  had  the  wheels  been  guarded.  That 
the  failure  to  guard  the  wheels  resulted  In 
the  death  of  the  decea:sed  in  the  particular 
manner  in  which  be  did  die  Is  clearly  found 
and  clearly  atH>ear8  from  the  evidence.  To 
say  that  he  might  or  even  probably  would, 
have  been  killed  in  some  other  manner  bad 
the  wheels  been  properly  guarded,  and  that 
therefore  the  proximate  cause  of  his  injury 
was  his  own  negligence;  and  not  the  failure 
to  guard  the  wheels  Is  to  introduce  into  the 
case  an  eletnent  of  speculation,  and  to  intro- 
duce into  the  administration  of  the  Work- 
men's Compensation  Act  the  element  of  prox- 
imate cause  as  that  term  was  used  and  uh- 


derstood  prior  to  the  adoption  of  the  act, 
neither  of  which  do  we  think  is  permissible. 
An  injury  Is  caused  by  the  failure  of  an  env- 
ployer  to  guard  a  machine  where  it  appears 
as  a  fact  that  the  particular  injury  from 
which  the  employ^  suffered  "would  not  have 
been  sustained  by  the  employ^  if  the  machine 
bad  been  guarded  as  required  by  law,  and 
the  employer  is  liable  therefor  unless  it  is 
caused  by  a  want  of  ordinary  care  on  the 
part  of  the  employ^  which  is  willful.  The 
chain  of  physical  causation  is  complete,  and 
whether  or  not  the  fallore  to  guard  is  the 
proximate  cause  of  the  injury  in  the  sense 
in  which  that  term  is  used  In  the  law  of 
negligence  Is  hnmaterlaL  Milwaukee  C.  ft  C. 
Co.  V.  Industrial  Commission,  ICO  Wis.  247, 
161  N.  W.  245.  Therefore  we  are  of  the 
opinion  that  the  findings  sustain  the  award 
and  that  the  evidence  sustains  the  findings. 
Judgment  affirmed,  with  costs. 


HEINS  V.  THOMPSON  ft  FUETH  LUMBER 
CX).  et  aL 

(Supreme  Court  of  Wisconsin.    May  15,  1917.) 

1.  Appcai.  and  Ebrob  «=»511(S)— Biix  or  Ex- 
ceptions—Fiung. 

Under  St  1916,  f  2870,  reqnfaring  exceptions 
to  the  findings  to  be  filed  within  ten  days  after 
due  service  of  entry  of  judgment,  and  St  1916, 
§  2831,  allowing  exceptions  to  be  tiled  by  leave 
of  the  court  after  the  time  provided  by  statute, 
while  exceptions  ffled  viithout  leave  after  the 
time  has  expired  are  of  no  effect  exceptions  not 
so  filed,  if  found  in  the  record  unexplained,  are 
to  be  re^rdod  as  having  been  filed  by  leave 
under  St.  1915,  8  2831. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!eDt  Dig.  {  2321.] 

2.  Appeai.  and  Esbob  4=»536— Biu.  or  Ex- 
ceptions—Incokpobation  OF  Exceptions 
to  Findings. 

That  a  cop^  of  exceptions  to  the  findings 
marked  in  pencil,  "duplicate^"  is  in  the  bill  of 
exoepUons  with  pencil  marks  across  the  face, 
and  trial  court  certified  that  the  bill  contained 
the  exceptions  filed  to  the  findings,  is  sufficient 
to  show  that  such  paper  was  in  the  bill  when 
certified  and  the  exceptions  were  sufSciently  in- 
corporated in  the  bill. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2402,  2403.] 

3.  Spbcific  Perkormance  €=3l21(4)— Evi- 
dence—Sufkcienct. 

In  an  action  to  compel  the  execution  and 
specific  performance  of  contracts  for  the  pur- 
chase of  land,  evidence  held  to  sustain  a  finding 
that  the  contracts  were  made  with  and  in  behalf 
of  defendant  corporation,  and  not  individually 
with  Its  officers  who  conducted  the  negotiations, 
the  name  of  the  wife  of  an  officer  being  used  in 
the  contracts  to  stand  for  that  of  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  391-^393.] 

4.  SPECirto  PEBFOiniAiroB  «=>121(4)— Bvi- 
DENc»— SumcnsNOT. 

In  a  suit  seeking  the  execntion  and  specific 
performance  of  contracts  for  the  sale  of  lands, 
all  correspondence  between  the  parties  concern- 
ing the  matter  may  be  considered  together,  and 
if  in  all  a  contract  in  writing  clearly  appears, 
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all  requisites  of  spedflc  performance  are  satla- 
fied. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Per- 
formance, Cent  Dig.  {{  301-3&3.] 
6.  Fbaudb,  Statute  ov  4=>118<S)  —  Svrri- 

CISNCT  OF  WbiTINO. 

If  all  correspondence  between  parties  con- 
cerning the  purchase  of  land  clearly  show  a 
contract,  the  statute  of  frauds  is  satisiied. 

[£!d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  {  199.] 

6.  Fbaudb,    Statute   of  e=>116(l,  2)— Coh- 

TBACT— SlQNINQ — SUFFICIKNCT. 

Under  the  direct  provisions  of  St  1916,  8 
2302,  contracts  for  the  sale  of  land  were  suffi- 
ciently signed  on  the  part  of  the  vendor  by  his 
agent 

[Ei.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §{  251,  252.] 

7.  Fbaudb,  Statute  of  «=»115(4)— Oontbaots 
— Validitt. 

The  signature  of  the  vendor  to  a  contract 
for  the  sale  of  land  was  sofflcient  to  give  it  va- 
lidity if  the  purchaser  accepted  and  adopted  it 

8.  Vendob  and  Pubchasee  ®=323— Oohxract 
—Adoption— SuTFiciBRCT. 

Wher©  a  purchaser  retained  contract  for 
the  sale  of  land,  signed  by  the  vendor,  for 
months,  and  made  a  payment  thereon  and  made 
no  objection  to  the  title,  and  based  refusal  to 
perform  on  the  ground  of  false  representations, 
which,  if  true,  would  have  constituted  good 
ground  for  rescission,  there  was  a  sufficient  ac- 
ceptance and  adoption  of  the  contract 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  28.] 

9.  Specific     Pebfobjcance    «=>6— Oontbact 
fob  Sale  of  Land. 

The  rights  of  vendor  and  purchaser  to  spe- 
cific performance  of  a  contract  for  the  sale  of 
land  are  mutual. 

[Ed.  Note.— For  other  cases,  sec  Specific  Pei^ 
formance.  Cent  Dig.  K  9-11.] 

10.  SPBcmo  Pekfobkanoe  «=>8— Discsstion 

OF  COUBT. 

Where  a  contract  for  the  sale  of  land  is  rea- 
sonably certain  in  all  its  parts  and  not  objec- 
tionable for  unfairness  or  inequity,  there  is  no 
room  for  the  exercise  of  judicial  discretion  as  to 
whether  it  should  be  specifically  performed ; 
such  performance  being  a  matter  of  right. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  17,  1&] 

11.  Speoifio  Pebfobmancb  «s>131— Fobic  op 
Decbeb. 

Where  a  vendor  is  entitled  to  specific  per- 
formance of  a  contract  for  the  sale  of  land,  judg- 
ment should  provide  for  enforcement  of  payment 
of  the  amount  adjudged  to  be  due  on  suc^  con- 
tract up  to  the  time  of  the  re-entry  of  judgment 
in  the  court  below,  including  back  taxes,  by  ex- 
ecution only,  but  without  prejudice  to  plaintiff 
proceeding  by  action  to  enforce  such  contract 
by  slrict  forecloeure,  in  lieu  of  so  collecting  such 
amount  due,  or  in  case  of  failure  to  so  collect. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  »  428-435.] 

Appeal  from  a  Judgment  of  the  Circuit 
Court  for  Bayfield  County;  O.  N.  Risjord, 
Circuit  Judge. 

Actioa  for  specific  performanoe  of  eight 
alleged  contracts  for  purchase  of  land. 

The  complaint  was  to  this  effect:  In  April, 
1913,  F.  J.  Stevenson,  as  agent  for  plaintiff, 
the  holder  of  the  legal  title  to  the  lands  in 
question  (describing  the  same,  consisting  of 


a  one-half  section)  with  power  to  sell  th« 
same,  negotiated  with  defendants  Thompson 
&  Flieth  Lumber  Company,  W.  H.  Flieth  and 
H.  G.  FUeth,  for  the  sale  thereof  to  them 
for  seventeen  dollars  per  acre,  one  dollar  per 
acre  to  be  paid  the  first  year  and  the  bal- 
ance in  five  annual  payments  with  interest  at 
six  per  cent  per  annum,  resulting  In  a  writ- 
ten agreement  that  th^  should  purchase 
said  lands  of  plaintiff  upon  such  price  and 
terms.  Accordingly,  plaintift  s«it  defendants 
eight  contracts  duly  executed  by  said  agent 
in  duplicate,  each  set  being  for  one  forty, 
and,  at  defendants'  request,  procured  ab- 
stracts of  title  to  said  lands  and  sent  the 
same  to  them.  Later,  H.  G.  FUeth,  In  de- 
fendants' behalf,  paid  $300  upon  the  first 
year's  installment  of  purchase  money.  At 
defendants'  request  such  contracts  described 
M.  A.  Flieth  as  the  purchaser,  who  was  the 
wife  of  W.  H.  Flieth.  Flalnttff  has  always 
been  ready  to  carry  out  said  contracts  on  his 
part,  and  in  May,  1913,  duly  tendered  said 
contracts  to  defendants  for  execution  but 
they  refused  to  execute  the  same  or  perform 
as  they  bad  agreed. 

The  relief  prayed  for  was  that  defendants 
should  be  required  to  execute  the  contracts, 
pay  the  purchase  money  which  was  due> 
thereon  and  the  taxes  which  became  due  sub- 
sequent to  the  date  of  the  agreement,  and 
pay  costs  and  disbursem«its  of  the  action. 

The  Fiieths  answered  Jointly  to  this  effect: 
In  the  negotiations  with  plaintiff,  W.  H. 
Flieth  and  H.  G.  Flieth  acted  on  behalf  of 
M.  A.  FUeth.  The  $300  was  paid  in  her  be- 
half iiending  the  negotiations.  The  character 
of  the  lauds  and  prospects  in  regard  there- 
to were  falsely  represented,  inducing  such 
paymoit  and  continuance  of  negotiations. 
Thereafter,  before  reaching  a  conclusion  as 
to  the  purchase,  defendants  discovered  the 
facts,  refused  to  go  further  with  the  matter 
and  demanded  back  the  $300,  which  was  re- 
fused. Tbey  further  answered  counterclalm- 
ing  for  a  recovery  of  the  $300  and  interest. 

Defendant  Thompson  &  Flieth  Lumber 
Company,  answered  admitting  that  W.  H. 
FUeth,  H.  G.  FUeth  and  M.  A.  FUeth  nego- 
tiated with  plaintiff  through  his  agent  for 
purchase  of  the  land,  denying  that  any  con- 
tract resulted  or  that  any  negotiations  occur- 
red in  its  behalf  and  putting  in  Issae  ma- 
terial alle^tlons  of  the  complaint 

This  was  established  by  evidence:  April 
18,  1913,  the  agent  mentioned  in  the  com- 
plaint, who  was  conceded  to  have  authority 
in  respect  to  the  matter,  wrote  W.  H.  FUeth 
proposing  to  seU  the  land  in  question  at  the 
price  mentioned  In  the  complaint, — $1.00  per 
acre,  to  be  paid  for  the  first  year. 

April  13,  1913,  Thompson  and  FUeth  Lum- 
ber Co.,  by  W.  H.  FUeth,  Secretary  and 
Treasurer,  replied  that: 

"I  will  take  up  the  matter  •  •  •  ^itb 
H.  G.  Flieth  and  if  he  wishes  to  do  anything, 
shall  be  pleased  to  advise  you  without  delay." 
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Three  days  later  the  company,  by  W.  H. 
Flieth,  further  answered  Mr.  Stevenson's  let- 
ter: 

"I  have  taken  this  matter  up  with  Mr.  H.  &• 
T^ieth  and  he  advises  me  to  have  you  get  out 
the  necessary  papers  •  •  *  on  the  basis  of 
$1.00  per  acre  for  the  first  year's  payment; 
but  to  make  the  oootract  separate  tor  each  forty 
so  that  we  can  pay  them  up  if  we  so  desire. 
Tou  may  make  them  out  in  the  name  of  M.  A. 
Flieth,  sliding  contracts  vHth  abstracts,  to  the 
National  German-American  Bank  for  ooUec- 
tiwu" 

According  to  the  instmctlons  aforesaid, 
contracts  In  due  form  were  drawn  In  dupli- 
cate, duly  signed  on  behalf  of  plaintiff,  and 
sent  to  H.  O.  Flieth  to  be  executed,  and  one 
of  each  set  to  be  then  returned.  Sncfa  con- 
tracts spedfled  the  price  of  the  land  and 
terms  of  payment. 

After  the  contracts  were  received,  H.  Q. 
Flieth,  by  mall,  sent  $300  to  apply  thereon, 
saying  "Here  is  three  hundred  dollars  on  the 
land  we  are  getting."  In  a  letter  written  by 
the  company  February  6th,  1914,  it  treated 
the  payment  as  having  been  made  with  its 
money.  May  14, 1913,  W.  H.  Flieth,  by  letter, 
advised  Stevenson  that  H.  G.  Flieth  had 
agreed  to  cover  the  $1.00  initial  payment  on 
the  lands  and  that,  "as  soon  as  the  abstract 
Is  received  and  title  looked  over,  I  shall  be 
pleased  to  send  you  the  contracts  properly 
signed." 

August  1,  1913,  by  letter,  Stevenson  re- 
quested W.  H.  Flieth  to  send  the  contracts  at 
once,  to  which  reply  was  made  that  he  had 
time  to  take  np  the  matter  but  hoped  to  do  so 
without  delay. 

August  25,  1913,  Thompson  and  Flieth 
Lumber  Company,  by  W.  H.  Flieth,  Secretary 
and  Treasurer,  advised  Stevenson  that  the 
land  was  "misrepresented  to  me."  "I  could 
not  conscientiously  recommend  it  to  any 
of  my  friends."  "If  you  will  kindly  return 
the  money  we  have  advanced  In  the  deal  we 
will  be  pleased  to  return  the  papers  unexe- 
cuted." 

There  was  some  conflicting  evidence  as  to 
whether  material  misrepresentations  were 
made  by  Stevenson  which  Induced  defend- 
ants to  go  as  far  as  they  did  with  the  negotia- 
tions and  pay  the  $300  and  further  evidence 
that  defendants  refused,  upon  plaintiff's  de- 
manU,  to  execute  and  carry  out  the  contracts 
as  he  claimed  the  same  were  made;  that 
H.  O.  Flieth  was  the  father  of  W.  H.  Flieth, 
M.  A.  FUeth  was  the  latter's  wife,  H.  G. 
Flieth  was  the  president  and  W.  H.  Flieth 
the  Secretary  and  Treasurer  of  the  company; 
that  they  were  the  active  directors  and 
principal  stock-holders  thereof;  that  they 
had  authority  to  make  such  contracts  as 
those  In  question ;  that  the  letter,  signed  by 
the  company,  was  written  by  W.  H.  Flieth; 
that  the  eight  separate  contracts  were  pre- 
pared as  requesteid  In  the  letter  written  by 
him;  that  he  made  no  objection  thereto, 
and  that  the  abstracts  were  received  but  not 
CTamlned.    The  contracts  were  dated  April 


18, 1913.  So  far  as  necessary,  farther  refer- 
ence to  evidence  found  in  the  record  will  be 
referred  to  In  the  opinion. 

The  court  decided:  (1)' Plaintiff  and  de- 
fendants, April  18,  1913,  agreed  In  writing 
upon  a  sale  by  the  former  to  the  latter  of 
the  land  in  question  for  $5,713.22,  $32C.51  In 
cash  and  the  balance  payable  In  five  equal, 
annual  installments  with  six  per  cent,  in- 
terest per  annum  payable  annually,  the  pur- 
diaser  to  pay  taxes  levied  for  1913,  and 
th^i^after.  (2)  Later,  in  May,  1913,  the  de- 
fendants paid  $300  on  the  purchase  money 
but  thereafter  refused  to  further  perform 
their  agre«n»>t.  (3)  $4,308.41  for  principal 
and  interest  Is  dua  (4)  There  will  become 
due,  $1,077.48  April  18,  1917,  and  a  like  sum 
April  18,  1918,  with  Interest  on  each  sum 
from  April  18,  1916,  payable  annually.  (5) 
There  are  outstanding  tax  certificates  on  the 
lands  for  1913,  1914  and  1915.  (6)  No  false 
representations  were  made  to  defendants  of 
the  character  mentioned  in  the  complaint. 

As  conclusions  it  was  held  that  the  lumber 
company,  W.  H.  Flieth  and  H.  G.  FUeth 
should,  within  thirty  days  after  service  of 
notice  of  the  entry  of  Judgment,  execute  the 
several  land  contracts  mentioned,  or,  if  the 
originals  could  not  be  produced,  execute  the 
copies  in  lieu  thereof  filed  with  the  court; 
that  they  should  be  required  to  pay  plaintiff 
the  amount  due  as  found,  as  aforesaid,  with 
Interest  from  September  6,  1916,  pay  the  bal- 
ance of  the  purchase  money  as  the  same 
should  become  due,  and  redeem  the  lands 
from  the  tax  liens;  that  they  are  not  en- 
titled to  recover  on  their  counterclaim  and 
that  plaintiffs  should  recover  of  them  costs- 
Judgment  was  rendered  accordingly. 

A.  W.  MacLeod,  of  Washbum,  for  appel- 
lants. John  J.  Fisher,  of  Bayfield,  for  re- 
spondent. 

MARSHALL,  J.  The  principal  point  rais- 
ed by  amwUant  Is  that  the  finding  that  de- 
fendants made  a  contract  with  plaintiff  to 
purchase  the  lan'd,  as  dalmed,  is  not  sup- 
ported by  the  evidence. 

[1,2]  Bespondent  first  replied  that  e!xcei>- 
tions  to  the  findings  were  not  filed  within  ten 
days  after  due  service  of  the  entry  of  Judg- 
ment as  provided  by  Section  2870,  Stats.,  and 
were  not  Incorporated  into  the  bill  of  excep- 
tions. No  answer  Is  madifc  thereto  by  apt)el- 
lants'  counsel. 

The  record  disdoses  that  notice  of  the  en- 
try of  Judgment  was  duly  served  on  the  8th 
day  of  November,  1916,  and  that  exceptions 
to  the  findings  were  not  filed  until  seventeen 
days  thereafter.  A  copy  thereof,  marked  in 
pencil,  "duplicate,"  Is  in  the  bill  of  excep- 
tions with  peacll  marks  across  the  fac&  The 
trial  court  certified  that  the  blU  contained 
"the  exertions  filed  to  the  findings."  We 
conclude  that  the  paper  marked  as  aforesaid 
was  In  the  bill  when  certified  and  was  taken 
as  a  eojff  of  the  excenttlona^  and  hold  that 
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they  were  enfflciently  Incorporated  in  sndi 
bill. 

The  court  may  allow  exceptions  to  findings 
to  be  filed  after  the  time  provided  by  statute. 
OttllUe  T.  Waechter,  33  Wis.  262.  WhUe  ex- 
ceptions filed  without  leave  after  the  time 
has  expired  are  of  no  efTect, — ^Wisconsin 
River  Imp.  Co.  v.  Lyons,  30  Wis.  61, — excep- 
tions not  so  filed,  If  found  In  the  record  un- 
explained, are  to  be  regarded  as  having  been 
filed  by  leave  under  Section  2831,  Stats. 
Henrlzl  v.  Kehr,  90  Wis.  844,  63  N.  W.  285; 
Kllllngstad  v.  Meigs,  147  Wis.  511,  133  N.  W. 
632,  Ann.  Cas.  1912D,  1133.  So  we  conclude 
that  the  exceptions  here  were  regularly  filed 
and  sufficiently  Incorporated  In  the  bill  and 
that  they  are  sufficiently  specific  to  permit  a 
review  thereof  without  the  aid  of  Section 
2405m,  Stats. 

We  are  unable  to  find  any  satisfactory  evi- 
dence of  defendants  having  made  contracts 
with  plaintiff  as  found  by  the  court,  but  do 
find  quite  satisfactory  evidence  that  Thomp- 
son and  Flleth  Lumber  Company  did  do  so. 

The  defendants,  W.  H.  and  H.  Q.  Plleth,  do 
not  appear  to  have  dealt  with  plaintiff  in 
their  Individual  capacities.  They  were  not 
engaged  In  'dealing  In  lands  but  their  com- 
pany, under  their  administration,  was  so 
dealing.  The  whole  history  of  the  matter  in- 
dicates that  they  so  dealt  in  the  particular 
case ;  that  plaintiffs  agent  so  understood  the 
matter  and  that  M.  A.  Flleth,  wife  of  W.  H. 
Flleth,  as  the  fact  is,  did  not  have  anything 
to  do  with  the  matter;  but  her  name  was 
used  to  represent  the  real  party, — ^the  cor- 
poration. 

The  first  letter  on  behalf  of  plaintiff  pro- 
posing to  sell  the  land,  as  the  statement  in- 
dicates, was  addressed  to  W.  H.  Flleth, 
who  was  the  secretary  and  treasurer  of  the 
corporation,  and  who,  naturally,  as  the  fact 
was,  conducted  the  ■  correspondence  on  the 
part  of  the  proposed  purchaser.  Such  pur- 
chaser was  plainly  indicated  by  the  reply,  in 
the  name  of  the  company,  that  W.  H.,  the 
secretary,  would  take  the  matter  up  with  H. 
O.,  the  president,  and  if  he  wanted  to  do 
anything  about  the  matter  "I  shall  be  pleased 
to  advise  you  without  delay."  lliat  indicates 
that  the  whole  subject  was  left  to  the  presi- 
dent to  dictate,  which  was  a  natural  course 
if  the  matter  was  a  corporation  enterprise. 

There  is  nothlrife  about  the  situation  up 
to  this  point  to  Indicate  that  H.  G.  was 
negotiating  as  a  proposed  purchaser.  That 
he  was  not  is  confirmed  by  the  further  letter 
written  in  the  name  of  the  company  to  the 
agent  that  H.  6.  had  directed  that  the  papers 
be  gotten  out  on  the  basis  of  the  proposed 
sale;  the  name  of  M.  A.  i'lieth  to  be  used  as 
the  executory  vendee,  who  really  had  noth- 
ing to  do  with  the  matter,  as  befcare  stated. 
The  making  out  and  sending  of  the  contracts 
and  abstracts  which  later  occurred,  and  as- 
sent to  the  terms  thereof,  which  clearly  oc- 
cnrreSa,   suppHed   any  previous   want   Of  a 


sjpedflc  agreonent  as  to  terms  of  payment 
for  the  land. 

That  the  contracts  as  drawn  were  agreed 
to,  unmistakably  appears  by  the  fact  that  no 
objection  was  made  to  them,  though  they 
were  retained  for  months  before  the  final 
act  occurred  refusing  to  execute  them ;  that, 
after  they  were  received,  $300  of  the  stipulat- 
ed down  payment  was  made  thereon  and 
that,  in  the  end,  the  refusal  to  complete  the 
matter  was  upon  the  ground  of  false  repre- 
sentations and  that  such  notice  of  refusal 
was  conveyed  by  a  letter  in  the  name  of  the 
corporation. 

The  $300  appears  to  have  been  sent  in  a 
personal  letter  of  H.  O.  Flleth,  the  president, 
after  the  written  contracts  and  abstracts 
were  received  by  the  company,  and  some 
time  later  the  secretary  excused  failure  to 
have  the  papers  executed  upon  the  ground 
that  he  had  not  had  time  to  take  the  matter 
up,  evidently  referring  to  examining  the  ab- 
stracts. The  letter  written  some  time  later, 
in  the  name  of  the  company  by  the  secretary, 
declining  to  carry  out  the  contracts  upon  the 
ground  of  false  representation  and  request- 
ing a  return  of  the  $800,  is  consistent  only 
with  the  money  having  been  paid  by  the  cor- 
poration, regardless  of  whether  it  was  fur- 
nished by  H.  G.  Flieth  personally.  It  is  sig- 
nificant that  the  latter  spoke  of  the  money  as 
that  which  "we,"  evidently  referring  to  the 
corporation,  "have  advanced  in  the  deal"; 
that  return  of  the  papers  was  offered  only 
upon  condition  of  a  return  of  the  money; 
and  that  in  an  independent  transaction  with 
plaintiff  this  $300  was  treated  as  corporate 
property. 

[3,  6]  The  foregoing  convinces  us,  as  before 
Indicated,  that  the  contracts  claimed  to  have 
been  made  with  defendants  were  'not  made 
with  them  but  were,  in  fact,  made  with 
Thompson  and  Flieth  Lumber  Co.,  the  name 
of  M.  A.  Flleth  being  used  to  stand  for  that 
of  the  company,  though  without  any  concern 
of  hers,  and  that  the  court  should  so  have 
found.  All  of  the  writings  may  properly 
be  considered  together.  If  in  all  a  con< 
tract  in  writing  clearly  appears,  which  we 
think  is  the  case,  that  satisfies  the  stat- 
ute of  frauds,  and  all  requisites  of  spe- 
cific performance.  Curtis  v.  Interior  L.  Co., 
137  Wis.  341,  118  N.  W.  853,  129  Am.  St 
Bep.  1008.  There  does  not  appear  to  be 
any  difficulty  as  to  the  terms  of  the  agree- 
ment, since  the  minds  of  the  parties  evi- 
dently met,  as  indicated.  In  the  formal  writ- 
ten contracts,  the  name  of  M.  A.  Flleth  being 
used,  as  we  have  suggested  and  all  under^ 
stood,  to  represent  the  corporation. 

U-8]  The  contracts  were  suDldently  sign- 
ed on  the  part  of  the  vendor  by  his  agent 
Such  is  the  statute,  section  2302, 'Stots.; 
Dodge  v.  Hopkins,  14  WJs.  6S6;  Snrtth  v. 
Armstrong,  24  Wis.  446;  Brown  v.  Grlswold 
et  al.,  109  Wis.  275,  85  N.  W.  863;  Tufts  r. 
Brace,  103  Wis.  341,  79  N.  W.  414.  The  slg^ 
nature  of  the  vendor  to  the  writing  was  suffl- 
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dent  to  give  it  validity  if  the  otiier  party  ac- 
cepted and  adopted  It  Lowber  v.  Connlt,  38 
"Wis.  176.  That  there  was  such  acceptance 
and  adoption  appears  by  the  contracts  hav> 
Ing  been  retained  without  objection  for 
months,  the  payment  made  thereon,  no  ob- 
jections having  been  made  to  the  title  and 
the  refusal  to  perform  having  been  upon  the 
ground  of  false  representation,  which,  if 
true,  would  have  constltxrted  good  ground  for 
rescission  and  seem  to  have  been  claimed  for 
that  purpose. 

[1}  It  follows  that,  had  plaintiff  refused 
to  perform  upon  receiving  full  payment  <w 
being  duly  tendered  the  same,  the  vendee 
Lumber  Company  could  have  compelled  him 
to  do  so  by  action  for  [^>eciflc  performance. 
The  right  of  the  vendee,  in  such  case,,  may  be 
likewise  enforced.  Their  rights  are  mutual 
as  to  remedies.  Pomeroy  on  C!ontracts  (2d 
Ed.)  S  6.  Waterman  on  Specific  Perform- 
ance, S  15.  This  court  has  so  held,  as  indi- 
cated In  cases  dted  by  counsel  for  respond- 
ent; Gates  V.  Parmly,  03  Wis.  294,  306,  66 
N.  W.  253,  67  N.  W.  739;  Klpp  v.  Laun,  146 
Wis.  691,  602,  181  N.  W.  418;  Curtis,  etc.,  v. 
Interior,  etc.,  Co.,  187  Wis.  841,  846, 118  N.  W, 
863,  129  Am.  St.  Bep.  1068.  That  is  the 
general  rule,  as  indicated  in  36  Cyc.  665, 
note  49  and  60,  though,  in  practiee,  payment 
of  the  purchase  money  is,  probably,  generally 
enforced  by  the  sale  of  the  land  to  satisfy  the 
amount  due  for  purchase  money  and  costs, 
and  a  judgment  for  the  deficiency,  if  any,  en- 
forceable by  execution.  36  Cyc.  566,  note  64 ; 
loveiidge  v.  Shurtz,  111  Mich.  619,  70  N.  W. 
132 ;  Victor  Anderson  et  al.  v.  Wallace  Lum- 
ber, eta,  Co.,  30  Wash.  147,  70  Pac.  247; 
Burger  v.  Potter,  32  I'll  66;  Corbus  et  al. 
V.  Teed,  69  111.  205.  We  incline  to  the  view 
that  such  Is  the  better  practice,  or  a  resort 
to  the  remedy  by  strict  closure,  which  Is  the 
ordinary  way  of  enforcing  the  rights  of  a 
vendor  under  a  land  contract,  especially  In 
absence  of  some  special  circumstances  show- 
ing clearly  that  such  remedies  are  Inadequate 
to  fully  protect  the  vendor's  right  Other- 
wise, in  case  such  relief  as  was  granted  here 
is  awarded,  without  provision  limiting  en- 
forcement of  the  requirement  to  pay,  to  use 
of  an  execution,  as  in  ordinary  cases  for  the 
enforcement  of  a  money  recovery,  such  en- 
forcement might  tw  by  a  contempt  proceeding 
contrary  to  the  policy  of  our  system.  There 
is  a  provision  here  for  an  execution;  but  it 
seems  to  be  in  addition  to  the  positive  re- 
quirement to  pay  the  amount  due.  There  Is 
no  special  circumstance  warranting  such  a 
drastic  remedy.  So  if  there  should  be  specific 
performance  as  to  executlcm  of  the  contracts, 
it  is  thought  that  justice  requires  a  milder 
remedy  for  enforcement  of  payment  of  the 
purchase  money. 

It  may  be  that  relief  of  the  nature  of  that 
granted  here  has  been  sanctioned  In  this 
court  but  we  do  not  find  any  Instance  of  the 
kind.    The  relief  sought  in  Gates  v.  Parmly, 


supra,  was  by  strict  foreclosure.  In  Klpp  v. 
Laun,  supra,  the  remedy  for  collection  was 
by  execution,  and  in  Curtis  v.  Interior,  eta. 
Go.  supra,  there  was  no  provision  to  oiforce 
collection. 

The  findings  of  fact  aside  from  the  one 
above  treated,  appear  to  be  snfllclently  sup- 
ported by  the  evidence  and  no  reason  appears 
-why  there  should  not  be  specific  performance 
decreed  as  to  the  real  executory  vendee  ex- 
ecuting the  contracts. 

[H]  It  Is  suggested  that  whether  specific 
performance  should  be  granted  In  any  case 
of  this  sort  rests  in  the  sound  discretion  of 
the  court  That  is  not  strictly  so.  There  is 
no  arbitrary  judicial  power  in  such  a  case. 
The  parties  being  competent  to  contract,  and 
having  made  an  agreement  reasonably  cer- 
tain in  all  its  parts,  and  not  objectionable 
for  unfairness  or  Inequity,  there  is  no  room 
for  the  exercise  of  judicial  discretion  as  to 
whether  it  should  be  specifically  performed. 
Such  performance  Is  a  matter  of  right  No 
reason  Is  perceived  where  that  does  not  ap- 
ply in  this  case. 

[11]  The  judgment  should  be  reversed  ex- 
c^t  as  to  Thompson  and  Flleth  Lumber 
Company,  as  to  which  It  should  be  modified 
to  require  the  written  contracts  to  be  execut- 
ed by  it  as  sole  vendee,  and  otherwise  so  as 
to  harmonize  therewith,  and,  further,  should 
be  modified  to  provide  for  enforcement  of 
payment  of  the  amount  adjudged  to  be  due 
on  such  contract  up  to  the  time  of  the  re- 
entry of  judgment  In  the  court  below,  includ- 
ing back  taxes,  by  execution  only;  but  with- 
out prejudice  to  plaintiff  proceeding  by  action 
to  enforce  such  contract  by  strict  foreclosure, 
in  Hen  of  so  collecting  such  amount  due, 
or  in  case  of  failure  to  so  collect.  The  judg- 
ment should  be  for  costs  against  said  com- 
pany and  for  dismissal  as  to  the  other  de- 
fendants, without  costs  to  either  side. 

The  judgment  is  ordered  in  accordance' 
with  this  opinion,  and  the  cause  remanded 
for  further  proceedings  In  the  court  below, 
as  here  directed.  Plaintiff,  upon  filing  the  rec- 
ord in  such  court,  may,  ui)on  ten  days  notice 
to  the  attorney  for  the  Thompson  and  Flleth 
Lumber  Company,  re-enter  judgment  there 
In  accordance  herewith,  the  re-entered  judg- 
ment to  include  the  amount  due  upon  the 
contract  and  amount  required  to  pay  the 
back  taxes  down  to  the  date  of  the  re-entry. 
Judgment  for  costs  In  this  court  is  to  go  in 
defendants  favor  for  Clerk's  tees  only. 


TOWN  OF  HUMBOLDT  v.  SOHOEN  et  al. 

(Supreme  Court  of  Wisconsin.    May  15,  1917.) 

1.  Drains  ®=>9— Rbssolution  of  Electobs  of 
Town— Statttk. 
A  resolution  of  the  electors  of  a  town  provid- 
ing that  it  sliould  be  brought  under  the  county 
and  state  drainage  system,  and  that  the  town 
board  shonld  lay  out  the  different  districts  and 
fix  the  number  thereof,  was  not  a  proceeding 
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under  St.  1915,  {{  136&-1388C,  relating  to  town 
drains. 

[Ed.  Note. — For  other  cases,  see  Drains,  C«it. 
Dw.  H  1.  3.] 

2.  Dkains  @=>9— Expxndititbb  of  Monxt  bt 
Town— Statute. 

Sl  1915,  a  1359-1388C,  relating  to  town 
drains,  constitutes  the  onl^  authority  given  a 
town  to  provide  for  a  drainage  system,  esc^t 
as  otherwise  provided  by  statute  tor  specinc 
drains,  as  for  liighways,  by  St  1915,  {  123& 
[Ed.  Note.— For  other  cases,  see  Drains,  Cent 

3.  Towns  ^=»46(1)— Exfbnditcrb  by  Town- 
Statute— Chabqes  AND  Expenses  of  Town. 

St  1915,  i  776,  giving  the  electors  of  a 
town  authority  to  vote  to  raise  money  for  the 
repair  and  building  of  roads  or  bridges,  or  ei- 
ther, and  for  the  support  of  the  poor,  and  de- 
fraying all  other  charges  and  expenses  of  the 
town,  does  not  contemplate  the  expenditure  of 
town  money  for  a  drainage  system;  the  phrase, 
"and  defraying  all  other  charges  and  expenses  of 
the  town,"  meaning  only  other  lawful  charges 
and  expenses. 

Ed.  Note.— For  other  cases,  see  Towns,  Cent. 

K.  i  81.] 

4.  BviDBircB  ^=>29-^Tn>ioiAi.  Notice— Stat- 
utes. 

The  court  will  take  Judicial  notice  oC  the 
contents  of  statutes. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  30-37,  89,  43-46,  48.] 

6.  Towns  ©=333— Action  by  Town  to  Rk- 

COVSa  MONKYS  ILLXOAIXY  SFENT. 

In  an  action  by  a  town  against  its  su- 
pervisors, when  facts  showing  an  unlawful  ex- 
penditure of  the  town's  money  are  pleaded,  dam- 
age is  Buffidently  made  to  appear. 

[EM.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  H  56-«9.] 

Appeal  from  Circuit  Court,  Brown  County; 
Henry  Graass,  Judge. 

Action  by  the  Town  of  Humboldt  against 
Louis  Schoen  and  others.  Supervisors  of  said 
town.  From  an  order  overroUng  defendant 
Schoen's  demurrer  to  the  complaint,  be  ai>- 
peals.    Order  affirmed. 

Action  to  recover  monefys  daimed  to  have 
been  Illegally  paid  out  of  plalntllTs  treasu- 
ry by  the  defendants  who  were  officers  of 
the  plaintiff  town.  After  stating  the  cor- 
porate character  of  irtalntlff,  the  complaint 
alleges: 

"(2)  That,  at  times  hereinafter  mentioned,  the 
defendants  Louis  Schoen,  Eugene  Panure,  and 
John  Pigeon,  were  the  duly  ^ected,  qualified, 
and  acting  supervisors  of  the  said  town  of  Hum- 
boldt and  that  at  the  said  times  tibe  defendants 
Fred  Clabots  and  Joseph  Baumgart  were  the 
duly  elected,  qualified,  and  acting  clerk  and 
treasurer,  respectively  of  said  town. 

"(3)  That  at  the  annual  town  meeting  of  said 
town  held  April  6,  1915,  the  fcdlowing  ruolution 
was  introduced  and  adopted  by  the  electors 
thereof,  to  wit:  'Motion  made  and  seconded, 
that  the  tovm  of  Humboldt  be  brought  under, 
and  is  hereby  tyrought  under  the  county  and  state 
drainage  system,  and  be  it  farther  resolved  that 
the  town  board  of  supervisors  of  said  town  i^ail 
lay  out  the  different  districts  and  fix  the  num- 
hi  of  districts  in  said  town  at  their  first  meet- 
ing after  this  day.  Dated  this  6tb  day  of  April, 
A.  D.  1915.    [Signed]  Jacob  Knster,  Adopted.' 

"(4)  That  no  further  proceedings  in  the  way 
of  raising  money  to  carry  out  the  purpose  of 
said  resolution  or  otherwise  relating  to  said  mat- 


ter were  had  at  said  meeting  <h:  at  any  meeting 
of  said  town,  except  as  mentioned  hereinafter. 

"(5)  That  thereafter,  and  without  any  law- 
ful authority,  or  proceedings,  other  than  men- 
tioned above,  and  without  any  lawful  authority 
so  to  do,  said  town  board  entered  into  a  pre- 
tended contract  with  the  Stdler  Engineering 
Company,  to  survey  and  lay  out  the  lines  for  a 
proposed  system  of  drainage  ditches  in  said 
town  and  employed  workmen  to  assist  in  doing 
said  work. 

"(6)  That  said  Steller  Engineering  Company, 
and  others  so  employed,  then  proceeded  to  sur- 
vey and  run  lines  for  an  extensive  system  of 
drainage  ditches  in  said  town,  and  that  said 
defendant  Louis  Schoen  pretended  to  perform 
work  and  labor  with  the  said  surveyors. 

"(7)  That  thereafter,  and  on  the  dates  men- 
tioned hereafter,  town  orders  were  issued  b^ 
said  town  board  payable  to  said  Steller  Engi- 
neering Ckimpany,  and  other  persons  so  employ- 
ed, in  payment  for  said  services  in  making  such 
survey,  as  follows,  to  wit:  (Here  follows  a  list 
of  orders  aggregating  $1,214.) 

"(8)  That  said  orders  were  duly  countersigned 
by  said  defendant  Fred  Clabots,  as  town  clerk; 
be,  the  said  Fred  Clabots,  then  and  there  well 
knowing  that  there  were  no  funds  in  the  town 
treasury  which  could  lawfully  be  used  to  pay 
said  orders,  and  well  knowing  all  the  facts  here- 
tofore alleged. 

"(9)  That  said  orders  were  paid  by  said  defend- 
ant Joseph  Baumgart,  as  town  treasurer,  out  of 
funds  ol!  said  town  which  had  been  raised  for 
general  town  purposes,  and  for  highway  pur- 
poses ;  he,  the  said  Joseph  Baumgart,  then  and 
there  well  knowing  that  there  were  no  funds  iu 
said  town  treasury  which  could  lawfully  be  used 
to  pay  said  orders,  and  well  knowing  all  the 
facts  heretofore  alleged." 

Then  follow  allegations  showing  demand 
upon  the  defendants  for  the  repayment  of 
the  money  and  their  refusal  so  to  do,  and 
that  plaintiff  has  the  authority  to  bring  th- 
actlon. 

To  this  complaint  tbe  deHendant  Louis 
Schoen  Interposed  a  general  demurrer,  which 
was  overruled,  and  from  an  order  entered 
accordingly  he  appealed. 

Sheridan,  Evans  &  Merrill,  of  Oreen  Bay, 
for  appellant  M.  E.  Dayls  and  Mlnahan  & 
Mlnahan,  all  of  Green  Bay,  for  respondent 


VINJB,  J.  (after  stating  the  facta  as 
above).  [1]  It  is  quite  evident  that  the  reeo- 
lutloa  of  the  electors  of  the  town  providing 
that  it  should  be  brought  undw  the  county 
and  state  drainage  system,  and  that  the 
town  board  should  lay  out  the  different  dis- 
tricts and  fix  the  number  thereof,  was  not  a 
proceeding  had  under  chapter  64  of  the  stat- 
utes of  191S  relating  to  town  drains.  But 
counsel  for  defendant  contends  that  the  pro- 
cedure authorised  by  said  chapter  1^  mere- 
ly cumulative,  and  that  the  electors  had  the 
power  under  the  provisions  of  section  776, 
Stats.  1916,  to  provide  for  a  drainage  system 
and  expend  money  therefor.  The  language 
of  the  section  relied  upon  is  as  follows: 

"To  vote  to  raise  money  for  the  repair  and 
building  of  roads  or  bridges,  or  either;  for  the 
support  of  the  poor  and  defraying  aH  other 
charges  and  expenses  of  the  town." 

[2,  3]  Counsel  Is  mistaken  in  the  view  that 
chapter  64  gives  a   cumulative  procedure. 


4s»For  other  cum  cea  samt  topic  ud  KET-NUUBSR  In  all  Ke7-Nam1)«rea  OlfwU  and  IndsxM 


Digitized  by 


Google 


Wl».) 


AKMSTROKO  y.  MOBROW 


179 


It  te  the  exdustve  way  in  whfadi  a  srstem 
of  town  drains  may  lawfully  be  adopted. 
Except  as  otherwise  proylded  by  statate  for 
qteclfic  drains,  snch  as  for  highways  imder 
section  1236,  Stats.  IKLS,  the  only  authority 
glyen  a  town  to  provide  or  pay  for  a  drain- 
age system  is  that  given  by  chapter  64.  Ne- 
ther does  section  776  contemplate  the  expen- 
diture of  town  money  for  a  drainage  system. 
If  the  phrase,  "and  defraying  all  other  charg- 
es ajid  expenses  of  the  town,"  Included  that 
of  a  drainage  system,  Qien  It  might  be  h^d 
to  include  the  exi)ense  of  any  other  work  or 
sdieme  which  the  officers  of  the  town  might 
undertake.  Ihe  phrase  must  be  limited  to 
mean  only  other  lawful  charges  and  expenses 
of  the  town. 

[4,  S]  Claim  Is  also  made  that  the  pleader 
does  not  allege  that  the  resolution  was  not 
is  conformity  with  the  prorislon  of  chapter 
61.  The  complaint  alleges  Uiat  the  board 
"without  any  lawful  authority  so  to  do"  en- 
tered into  the  pretended  contracts  for  the 
work  for  which  the  money  was  paid.  Be- 
sides, the  court  will  take  Judicial  notice  of 
the  contents  of  chapter  54.  The  contention 
that  no  facts  showing  damage  are  alleged 
is  equally  without  merit  When  facts  show- 
ing an  unlawful  expenditure  of  the  town's 
money  are  pleaded,  damage  is  sufficiently 
made  to  appear.  Milwaukee  r.  Binner,  158 
Wis.  529,  149  N.  W.  211, 

Order  affirmed. 


ARMSTRONG  t.  MORROW. 
(Supreme  Court  (A  Wisconain.    June  12,  1917.) 

1.  Attobsxy  and  Clibnt  «=9l23(2)— Trans- 

ACTIONS    BETWEaEN    ATTOBNBT  AND   OuXYCt— 

BUBDKIf  OF  PBoor. 
Where  defendant  was  deceased's  intimate 
friend  and  attorney  and  advised  and  assisted  him 
in  legal  matters  and  business  transactions  for 
many  years,  it  was  incumbent  upon  him  to  show 
that  In  all  fiduciary  dealings  with  deceased  he 
acted  in  good  faith  and  without  disadvantage  to 
Us  dient,  and  the  burden  was  upon  him  to  show 
affimMitively,  either  that  he  paid  an  adequate 
conaideration  for  an  assignment  of  a  mortgage, 
or  that  a  gratuity  was  intended,  and  that  no 
adrantage  was  tiiken  of  the  confidential  rela- 
tion*. 

[EA.  Note.— F<»  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  H  240-244.] 

2.  Attoknet  and  Clibnt  «=9l23(l)— Trans- 
actions  BETWEEN   ATTOBNET  AND  ClJEN'P— 

Yauditt. 
An  attorney  is  held  to  a  strict  accountability 
in  all  his  professional  relations  with  his  clients, 
and  any  undue  advantage  gained  by  the  attor- 
ney over  his  client  by  deception  or  undue  infiu- 
ence  while  the  relation  exists  will  not  be  upheld 
by  the  courts. 

(Ed.  Note. — Vqs  other  cases,  see  Attorney  and 
CUent  Cent  Dig.  {§  239,  245,  248,  249.] 

3>  CaNOKLUITION  or  iNSTBimSNTS  «=>34(1)— 

Actions— Laches. 
Iliat  a  client  lived  for  four  years,  after  an 
assignment  of  a  mortgage  to  his  attorney  with- 
nat  taking  steps  to  set  the  assignment  aside  did 
not  bar  an  action  by  his  executor,  where  the 
coDiidential  relation  and  nndue  influence  exist- 


ing before  the  aasigaiaent  eoBtiaued  therwdtsr  to 
about  the  time  the  client  died,  and  there  was 
nothing  to  arouse  him  to  action. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  }{  49,  50,  52.] 

Appeal  from  Circuit  Court,  Marathon 
Ooouty ;  A.  H.  Reld,  Judge. 

Action  by  Geoifw  H.  Armstrong,  execat«r 
of  W.  B.  PhllUps,  deceased,  against  F.  X. 
Morrow.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Aflirmed. 

This  action  was  brought  by  the  executor 
of  the  estate  of  Walter  H.  Phillips,  who  died 
May  25,  1915,  to  set  aside  an  assignment  ex- 
ecuted by  Phillips  on  July  16,  1911,  to  the 
defendant  of  a  mortgage  for  $10,900  run- 
ning from  the  Oconto  Brewing  Company  to 
PhUlips,  bearing  date  December  11,  1909. 
The  defendant  for  some  12  or  15  years  be- 
fore the  execution  of  said  assignment  had 
been  the  attorney,  adviser,  and  intimate  friend 
of  Mr.  Phillips.  At  the  Ume  of  the  execu- 
tion of  the  mortgage  defendant  advanced  |1,- 
250  of  the  coDslderatloh  of  said  mortgage. 

The  plaintiff  proved  execution  of  the  mort- 
gage, recording  of  the  assignment,  relation- 
ship of  attorney  and  dlent  between  Phillips 
and  defendant  and  rested. 

The  defendant  without  acquiescing  In  the 
sufficiency  of  the  proof,  offered  evidence  of 
the  circumstances  of  the  transaction.  Phil- 
lips being  dead,  the  defendant  was  not  al- 
lowed to  testify  to  personal  transactions  with 
the  deceased,  so  the  evidence  was  quite 
meager  to  show  transactions  between  the 
parties.    The  court  found  as  facts : 

That  the  defendant  is  a  duty  qualified  and 
licensed  attorney,  admitted  to  practice  in  the 
year  1887  and  actively  practicing  his  profes- 
sion In  the  city  of  Ocouto  ever  since  about 
1895.  That  the  plaintiff's  testator,  W.  H. 
PhUlips,  died  at  Oconto,  Wis.,  May  28,  1915. 
at  the  age  of  82  years,  possessed  of  quite  a 
large  estate.  That  he  left  surviving  him  no 
widow  nor  children  of  his  own,  but  did  leave 
surviving  a  number  of  collateral  relatives 
and  two  stepdaughters.  That  said  Phillips 
became  Involved  in  many  lawsuits,  and  need- 
ed an  attorney's  services  in  many  other  mat- 
ters, and  the  defendant  from  1895,  was  bis 
regular  and  frequent  representative  and  ad- 
viser. That  In  addition  to  going  to  said 
Morrow  for  advice  on  legal  matters,  said 
Phillips  constantly  consulted  and  advised 
with  said  Morrow  on  personal  and  business 
affairs.  That  he  procured  said  Morrow  to 
take  care  of  many  of  his  business  transac- 
tions, consisting  of  the  loaning  of  money,  the 
collection  of  interest  on  his  securities  and 
rentals  from  his  property,  the  payment  6f 
taxes,  the  advising  as  to  investments,  the  ob- 
taining of  Information  concerning  business 
matters,  and  in  fact  looked  to  him  and  con- 
sulted him  in  many  matters  of  business,  legal 
and  personal,  in  which  he  was  interested. 
That  the  relationship  between  said  Morrow 
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and  FhilllpB  became  very  Intimate  and  close 
in  a  social  and  friendly  way,  as  well  as  In 
a  business  way.  That  said  Morrow  would 
accompany  said  PbllUpe  on  various  and  di- 
vers occasions  when  he  made  trips  to  wa- 
tering places,  health  resorts,  and  for  other 
purposes,  and  would  look  after  bis  interests 
and  give  him  personal  attention.  That  said 
relationship  became  very  close  and  Intimate, 
and  the  said  Morrow  deeply  Ingratiated  him- 
selt  in  the  confidence,  esteem,  and  regard  of 
said  Phillips,  and  particularly  during  the 
last  10  years  or  longer  the  said  Phillips  plac- 
ed confidence  In  defendant's  counsel  and  as- 
sistance, both  in  his  litigation  and  in  gener- 
al business  and  appeared  to  feel  quite  de- 
pendent upon  him,  and  to  rely  greatly  upon 
his  counsel  and  assistance. 

That  on  December  11,  1909,  said  Phillips 
on  request  and  with  the  professional  aid  of 
said  Morrow,  loaned  to  the  Oconto  Brewing 
Company,  a  corporation  of  Oconto,  Wis.,  the 
sum  of  $10,900  and  as  evidence  of  such  loan 
and  to  secure  it  said  corporation  executed 
to  said  Phillips  the  note  and  mortgage  de- 
scribed In  the  complaint  In  this  action.  That 
at  the  time  said  loan  was  made  said  Phillips 
was  temporarily  short  of  funds  sufficient  to 
make  such  loan,  said  shortage  being  $1,250, 
and  the  said  Morrow  advanced  to  said  Phil- 
lips said  sum  of  $1,250  with  the  understand- 
ing that  the  same  was  a  mere  temporary  ad- 
vancement or  loan,  and  would  be  repaid  at 
the  convenience  of  said  Phillips.  That  at 
said  time  It  was  tacitly  understood  between 
said  Phillips  and  said  Morrow  that  said  Moi^ 
row  would  retain  and  hold  possession  of  said 
note  and  mortgage  until  said  $1,250  was  re- 
paid to  said  Morrow  with  interest,  and  there- 
upon said  Morrow  took  possession  of  said  note 
and  mortgage  and  placed  the  same  in  his  pri- 
vate safe  in  his  business  office. 

That  on  or  about  the  15th  of  July,  1911, 
said  Morrow  prepared  and  caused  to  be  writ- 
ten on  the  back  of  said  mortgage  an  assign- 
ment thereof  In  words,  terms,  and  figures,  as 
set  forth  tn  Exhibit  0,  made  part  of  the 
amended  complaint,  and  said  Phillips  sign- 
ed the  same  with  knowledge  of  its  contents 
and  effect.  That  there  was  no  valuable  con- 
sideration for  said  assignment,  past,  present, 
or  future.  That  on  the  6th  day  of  June,  1915, 
said  Morrow  caused  said  assignment  ai^d 
note  and  mortgage  to  be  duly  recorded  in  the 
office  of  the  register  of  deeds  of  Oconto  coun- 
ty, and  then  claimed,  and  has  ever  since 
claimed,  to  be  the  legal  owner  and  holder  of 
said  note  and  mortgage  by  virtue  of  said  as- 
signment. That  said  $1,250  was  never  re- 
paid to  said  Morrow.  That  on  the  follow- 
ing dates  the  following  payments  of  interest 
on  said  note  were  made  by  the  mortgagor 
to  said  Morrow,  which  payments  have  ever 
since  been  retained  by  him,  to  wit: 

December  10,  1910  $(W4  00 

December  26,  1911 6.54  00 

December  27,  1012 R,->4  00 

January  7,  1914 654  00 

December  12,  1914 654  00 


That  there  la  no  evidence  in  this  case  to 
show  that  the  defendant  in  any  wlae  himself 
advised,  or  caused  said  Phillips  to  be  advised 
by  competent  or  disinterested  advisers,  aa 
to  the  propriety  or  impropriety,  wisdom  or 
unwisdom,  of  the  gift  of  said  note  and  mort- 
gage from  the  said  Phillips  to  said  Morrow. 
That  said  assignment  and  transfer  of  said 
note  and  mortgage  were  caused  to  ba  made 
and  procured  and  brought  about  by  Improper 
and  undue  influence  brou^t  to  bear  Xry  said 
Morrow  upon  said  PhlUlps,  and  the  same  is 
void  because  of  the  constructive  fraud  on 
the  part  of  said  Morrow. 

The  court  concluded  that  the  estate  of 
Waltw  H.  Phillips  is  the  owner  of  the  said 
note  and  mortgage,  subject  to  the  right  of 
said  Morrow  to  reimbursement  in  the  sum  of 
$1,250,  together  with  Interest  thereon  at  6 
per  cent,  per  annum  from  the  date  of  said 
mortgage;  that  said  assignment  and  the 
record  thereof  is  a  cloud  upon  the  right, 
title,  interest,  and  ownership  of  said  estate 
In  and  to  said  note  and  mortgage,  and  the 
plaintiff  is  entitled  to  judgment  directing 
delivery  of  said  note  and  mortgage  to  the 
plainttft,  and  canceling  the  record  of  the 
assignment  of  said  mortgage ;  that  the  plain- 
tiff Is  entitled  to  have  and  recover  of  the 
defendant  said  sums  of  interest  thereon  col- 
lected by  the  said  defendant  aforesaid,  with 
Interest  on  each  of  said  payments  of  interest 
from  the  date  thereof,  at  6  per  cent  per 
annum,  less  the  said  sum  of  $1,250,  with 
interest  thereon  at  6  per  cent  per  annum 
from  the  date  of  said  mortgage. 

Judgment  was  rendered,  setting  aside  the 
assignment  and  for  damages  in  the  sum  of 
$2,236.06  Interest  collected  upon  the  mortgage 
by  defendant  and  costs,  from  witidi  judgmoit 
this  appeal  was  taken. 

ClasBon  &  O'Kelllher,  of  Oconto  (Kreatzer, 
Bird,  Okoneski  &  Puchner,  of  counsel,  of 
Wausau),  for  aiHT^Uant.  Allan  V.  Classon,  of 
Oconto,  and  Edward  M.  Smart,  of  Chicago^ 
111.,  for  respondent 

K£1RWIN,  J.  (after  stating  the  facts  aa 
above).  Many  of  the  facta  in  the  case  are 
undisputed,  and  others  well  established  by 
the  evidence.  We  have  set  out  the  findings 
of  fact  in  the  statement  of  the  case,  and  shall 
refer  to  them  in  the  opinion  only  in  so  'far 
as  may  be  thought  necessary  in  discussing 
the  material  questions  Involved. 

[1]  The  defendant  and  deceased,  Mr.  Phil- 
lips, for  many  years  before  the  assignment  in 
question  were  close  intimate  friends,  and  the 
defendant  was  not  only  the  attorney  of  Mr. 
Phillips  doing  most  of  his  legal  business,  but 
also  his  companion.  The  friendship  was  mu- 
tual, and  each  had  confidence  in  the  other. 
Defendant's  professional  relations  with  Mr. 
Phillips  commenced  in  189S  and  continued 
down  to  the  time  of  PhilMps*  death.  Phillips 
died  at  Oconto  May  29,  1918,  possessed  of 
qnlt»  a  large  estate,   fie  had  been  a  widower 
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for  oiaoy  yeara  Up  to  1897  defendant  seems 
to  ha  ye  made' book  cliarges  against  PhlUlps 
quite  regularly,  but  ceased  doing  so  there- 
after. Canceled  checks  produced  on  the  trial 
showed  that  defendant  had  paid  FhllUps  a 
large  amonnt  of  money,  but  there  was  nothing 
to  show  what  was  paid  defendant  for  his 
services.  In  fact  the  transactions  between 
defendant  and  Phillips,  relating  to  services 
performed  and  amount  paid,  were  left  by  the 
proof  uncertain.  The  uncertainty  In  proof 
was  due  largely  to  the  fact  that  defendant 
was  not  permitted  to  testify  to  transactions 
with  the  deceased,  and  his  failure  to  produce 
other  competent  evidence.  It  Is  to  be  re- 
gretted that  more  definite  and  complete  proof 
was  not,  or  coold  not  have  been,  made  of  tiie 
business  relations  between  defendant  and  his 
Client,  Mr.  Phillips,  in  view  of  the  legal  status 
existing  betweea  attorney  aAd  client  In 
view  of  the  confidential,  as  well  as  profes- 
sional, relations  existing  between  defendant 
and  Phillips,  it  was  Incumbent  upon  defend- 
ant to  show  that  In  all  fiduciary  dealings  with 
PhiUlps  he  acted  in  good  faith  and  without 
disadvantage  to  his  client  In  Young  v. 
Murphy,  120  Wis.  49,  at  page  61,  97  N.  W. 
496,  at  page  497,  it  is  said: 

"If  an  attorney  purchase  his  client's  property, 
concerning  which  his  advice  is  sought,  the  trans- 
action is  always  viewed  with  suspicion,  and  the 
attorney  assnmes  the  heavy  burden  of  proving, 
not  only  that  there  was  no  overreaching  of  the 
client  but  that  the  client  acted  upon  the  fullest 
information  and  advice  as  to  his  rights.  In  other 
words,  the  attorney  must  prove  uberrima  fides, 
or  the  transaction  will  be  set  aside  by  a  court  of 
equity.  These  principles  are  so  well  establigfaed 
as  to  need  no  citation  of  authorities,  and  to  th? 
credit  of  the  profes.<<ion,  be  it  said,  it  is  rarely 
necessary  to  invoke  them." 

The  law  on  the  subject  Is  well  settled  in 
England  and  America.  In  Gibson  v.  Jeyes, 
e  Ves.  276,  Lord  Eadon  said: 

"It  has  been  truly  said  an  attorney  is  not  in- 
capable of  contracting  with  his  clients.  He  may 
d^  for  a  horse,  an  estate,  etc.  A  trustee  also 
may  deal  with  his  cestui  que  trust,  but  the  re- 
lation must  be  in  some  way  dissolved,  or,  if  not 
the  parties  must  be  put  so  much  at  arm's  length 
that  they  a^ee  to  take  the  characters  of  pur- 
chaser and  vendor,  and  you  must  examine  wheth- 
er all  the  duties  of  those  characters  have  been 
performed." 

[2]  An  attorney  is  an  officer  of  the  court 
whose  duties  axe  to  aid  in  the  administration 
of  justice,  and  is  held  to  a  strict  accounta- 
bility in  all  his  professional  relations  with 
his  clients.  Any  undue  advantage  gained  by 
the  attorney  over  his  client  by  deception  or 
undue  influence  while  the  relation  exists  will 
not  be  upheld  by  the  courts.  Young  v.  Mur- 
phy, 120  Wis.  49.  97  N.  W.  496;  Dockery  y. 
McLellan,  93  Wis.  331,  67  N.  W.  T33 ;  Vanasse 
V.  Reid,  111  Wis.  303,  .87  N.  W.  192.  The 
cases  between  trustee  and  cestui  que  trust 
witere  a  confidential  relation  exists  are  some- 
yvhat  akin  to  the  cases  of  attorney  and  client, 
and  so  recognized  by  the  authorities.  Puzey 
y.  Senler,  9  Wis.  3T0 ;  Disch  et  al.  v.  Timm  et 
aL,  101  Wis.  179,  77  N.  W.  196;  Ludington  v. 
Patton  etMd.,  Ill  Wis.  208,  86  N.  W.  STL 


The  anthorltl«s  generally,  both  English 
and  American,  hold  tliat  where  the  relation 
of  attorney  and  client  exists,  and  property 
Is  transferred  to  the  attorney  by  the  client 
while  such  relation  exists,  and  the  transfer 
is  claimed  to  be  a  gift,  the  burden  of  satisfy- 
ing the  court  that  the  gift  was  uninfluenced 
by  the  attorn^  in  his  relations  with  his  cli- 
ent is  upon  the  attorney.  Young  v.  Murphy, 
supra ;  Wright  v.  Carter  (1903)  1  Ch.  27. 

In  Vance  v.  Davis,  118  Wis.  551,  96  N.  W. 
938,  this  court,  in  speaking  of  the  proof  nec' 
essary  In  fraud  cases,  said: 

"Absence  of  such  direct  proof  is,  however,  not 
final,  for,  in  apparent  contradiction  of  the  ordi- 
nary rule  requiring  clear  and  direct  proof  of 
fraud,  this  and  other  courts  have  recognized  the 
necessity  of  casting  the  burden  of  negative  proof 
upon  one  who  profits  from  a  position  of  con- 
fidence and  control  by  a  conveyance  of  such  char- 
acter and  made  under  such  circumstances  as  to 
suggest  improbability  that  it  is  the  free  act  of 
the  grantor,  and  probability  that  it  is  due  to  in- 
fluence of  the  beneficiary,  which  his  confidential 
relation  makes  easy,  but  renders  difficult  or  im- 
possible of  direct  proof." 

It  is  incumbent  upon  the  attorney  in  a  case 
like  the  one  at  bar  to  show  affirmatively,  ei- 
ther that  he  paid  an  adequate  consideration 
for  the  property,  or  that  a  gratuity  was  in- 
tended, and  that  no  advantage  was  taken  of 
the  confidential  relations  existing  between 
the  attorney  and  his  client  to  obtain  it 
Dockery  v.  McLellan,  93  Wis.  381,  67  N.  W, 
733;  Vance  v.  Davis,  118  Wis.  548,  95  N.  W. 
939;  6  Corpus  Juris,  691;  2  Pomeroy,  £q. 
Juriap.  (3d  Ed.)  {  957,  p.  1751 ;  secUon  958, 
p.  1757 ;  Bigelow  on  Fraud,  p.  265 ;  Mesbit  v. 
Lockman,  34  N.  Y.  167;  Whii^le  y.  Barton, 
63  N.  H.  613,  3  Atl.  922 ;  Thomas  v.  Turner, 
87  Va.  1,  12  S.  E.  149,  668.  Many  other  cas- 
es, both  EiagUsh  and  American,  holding  sub- 
stantlally  the  same  strict  rule  laid  down  in 
the  authorities  heretofore  referred  to,  might 
be  cited. 

The  authorities  dted  in  this  opinion  and 
many  others  referred  to  in  the  able  brief  of 
counsel  for  respondent  lay  down  general 
rules.  Each  case,  of  course,  must  depend 
upon  its  particular  facts.  What  might  be 
sufficient  evidence  to  turn  the  scale  in  one 
case  might  not  be  in  another.  The  dominat- 
ing influence  of  the  attorney  and  the  weak, 
confiding,  and  submissive  character  of  the 
client  In  one  case  might  require  far  less 
proof  than  in  another  case,  where  the  client 
was  of  a  strong  and  aggressive  personality 
and  not  easily  influenced  by  his  attorney. 

The  court  below  f«raad  that  there  was  no 
valid  consideration  for  the  assignment ;  that 
the  assignment  :was  procured  by  improper 
and  undue  influence  and  void;  that  Morrow 
had  deeply  ingratiated  himself  into  PhlUlps' 
confidence.  These  findings  are  supported  by 
the  evidence,  and  warrant  the  Judgment  en- 
tered. 

Tlie  established  facts  bring  the  case  dear- 
ly within  the  doctrine  repeatedly  laid 
down  by  the  courts.  The  assignment,  there- 
fore. In  connection  with  the  ICacts  and  cir- 
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cuQiBtances  shown  by  the  eTldence,  was  pre- 
sumptively Invalid  unless  sbown  by  the  ev- 
idence tx>  be  valid.  No  facts  were  proved 
Bofflclent  to  rebnt  the  presumption. 

[S]  It  Is  further  claimed  by  appellant  that 
since  Phillips  lived  four  years  after  the  as- 
signment he  was  guilty  of  laches  In  not  mov- 
ing more  seasonably  to  set  the  assignment 
aside.  This  contention  Is  untenable.  So  far 
as  appears  from  the  record,  the  confidential 
relation  and  uadue  Influence  existing  before 
the  assignment  continued  thereafter  to  about 
the  time  Phillips  died,  and  there  was  noth- 
ing to  arouse  him  to  action ;  hence  there  was 
no  delay  amounting  to  laches. 

We  are  satisfied  that  the  Judgment  of  the 
court  below  is  right,  and  should  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

ROSENBERRT,  J.,  took  no  part 


BRIBNEN  V.  WISCONSIN  PUBLIC  SEBV- 

ICE  CO. 
(Supreme  Court  of  Wisconsin.    June  12,  1917.) 
1.  Masteb   and   Servant   <S=>i92(l)— Wobk- 

MEN'S  COUPENBATIOH  ACT— "FeLLOW   SEBV- 
ANT." 

To  constitute  two  emplojnSg  "fellow  serv- 
ants," they  must  have  a  common  employer  and 
be  engaged  in  like  services. 

[Ed.  IKote. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  379,  379%,  381. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fellow  Servant.] 

2;  Master  and  Servant  «=s>348— Workmen's 
Compensation  Act  —  LdBCBAL  Constbuo- 

TION. 

The  Workmen's  Compensation  Act  (St. 
1915,  il  2S94— 1  to  2304—96)  must  be  liberally 
construed  so  as  to  include  all  services  that  can 
in  any  sense  be  said  to  reasonably  come  with- 
in it. 

8.  Master  and  Servant  «s>375(l)  —  Work- 
men's   Compensation    Act    —    "Services 
Growing  Out  of  and  Incidental  to  his 
Employment." 
To  constitute  "services  growing  out  of  and 
incidental  to  employment,"  within  meaning  of 
Workmen's   Compensation    Act,    the   act    must 
have   some   connection    with    employer's    work 
which  employ^  was  engaged  in  or  permitted  to 
perform. 

4.  Master  and  Sbbvant  «=»375(1)  —  Wobk- 
men's    Compensation    Act    —    "Services 
Growing  Out  of  and  Incidental  to  his 
Employment." 
Although  employe  was  required  to  be  within 
call  while  off  duty,  injury  sustained  while  pro- 
curing money   order  for  personal  uso  was   not 
suffered  wliile  engaged  in  "services  growing  out 
of  and  incidental  to  his  employment,"  entitling 
him  to  relief  tmder  Workmen's  Compensation 
Act. 

6.  Master  and  Servant  «=s>37i5{1)  —  Work- 
men's   Compe.n-sation    AtT    —    "Services 
Growing  Out  of  and  Incidental  to  his 
Employment." 
An  employe's  acts  relating  solely  to  his  pri- 
vate aftairs  done  while  off  duty,  and  while  nei- 
ther going  to  nor  coming  from  work  or  making 
preparations  therefor,  are  not  "services  grow- 
ing out  of  and  incidental  to  his  employment," 
within  the  meaning  of  Workmen's  Compensation 
Act. 


Appeal  from  Clrcnit  Court,  Mjirlnette  Coun- 
ty ;   William  B.  Qulnlan,  Judge. 

Action  by  Peter  Brlenen  against  the  Wlsr 
consln  Public  Service  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed, and  cause  remanded,  with  Instmc- 
tions  to  enter  judgment  for  plalntifT. 

Action  to  recover  damages  for  personal  in- 
juries. Plaintiff,  the  employ^,  and  defendant, 
the  employer,  were  both  under  the  Work- 
men's (Compensation  Act  Defendant  operat- 
ed an  electric  power  plant  at  High  Falls,  and 
plainUff  was  engaged  in  tending  the  genera- 
tors. At  the  time  of  his  Injury,  he  began 
work  at  12  o'clock  noon  and  worked  till  12 
o'clock  midnight  About  10  o'clock  in  the  fore- 
noon of  August  7,  1915,  and  while  <^  duty 
from  his  regular  shift,  he  went  to  a  portion  of 
defendant's  premises  where  there  was  a  hotel 
or  boarding  house  run  by  defendant  through 
one  Hare,  who  was  in  its  employ.  Hare 
was  soldering  a  gasoline  tank  when  plain- 
tiff came  to  give  him  a  check  to  cash  at  El- 
lis Junction  and  to  pnrchase  a  money  order 
with  the  proceeds  to  be  mailed  to  Chicago  for 
groceries  for  plaintiff  and  his  family.  While 
plaintiff  was  transacting  his  business  with 
Hare,  the  tank  exploded,  and  plaintiff  was 
Injured.  The  case  was  tried  to  a  court  and 
jury,  and  the  latter  found :  (1)  That  plaintiff 
was  injured  through  the  negligence  of  the  de- 
fendant; (2)  that  such  negligence  was  the 
proximate  cause  of  bis  injuries ;  (3)  that  he 
was  free  from  contributory  negligence;  and 
(4)  that  he  sustained  damages  in  the  sum  of 
$1,039.  The  court  found  that  at  the  time  of 
the  accident  the  plaintiff  was  performing 
service  growing  out  of  and  Incidental  to  his 
employment  within  the  meaning  of  section 
239+— 3,  subd.  2,  Stats.  1915,  and  it  further 
found  that  If  plaintiff  was  not  performing 
such  service  then  he  was  injured  by  the  neg- 
ligence of  a  fellow  servant 

Kaftan  &  Reynolds,  of  Green  Bay,  for  ap- 
pellant. Greene,  Falrchlld,  North,  Parker  Sc 
McGiUaq,  of  Green  Bay,  for  respondent 

VINJB,  3.  (after  stating  the  facts  as  above). 
[1]  It  Is  clear  that  if  plaintiff  at  the  time  of 
his  injury  was  not  performing  any  service 
growing  out  of  or  incidental  to  his  employ- 
ment by  the  defendant,  he  could  have  no  fel- 
low servant,  for  he  was  employed  by  no  one 
else.  To  constitute  two  employ^  fellow  serv- 
ants, they  must  have  a  common  employer. 
Hare  was  performing  service  growing  out  of 
and  incidental  to  his  employment  by  the  de- 
fendant at  the  time  of  plaintiff's  injury.  To 
make  plaintiff  bis  fellow  servant,  he  must 
have  been  engaged  in  like  service.  If  he 
was,  he  came  under  the  provisions  of  the 
Workmen's  Compensation  Act  and  the  ques- 
tion of  the  negligence  of  fellow  servants  be- 
comes imuiaterlal.  If  he  was  not  he  had  no 
fellow  servant.  So  in  either  cose  the  finding 
of  the  court  to  the  contrary,  and  the  seven 
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pages  of  argtunent  of  coansel  for  resp<mdeiit 
upon  the  doctrine  of  fellow  servants,  go  for 
natight  Hence,  the  only  question  left  for 
consideration  Is  whether  plaintiff  at  the  time 
of  his  Injnry  was  engaged  In  service  grow- 
ing ont  of  and  incidental  to  his  «iiployment. 
It  appears  from  the  evidence  without  any  con- 
flict therein  that  plaintiff  was  engaged  to  tend 
the  generators;  that  his  hours  of  work  were 
for  one  week  from  12  o'clock  at  night  to  12 
o'clock  at  noon,  and  for  one  week  from  12 
o'dock  at  noon  to  12  o'clock  at  night  Anoth- 
er man  alternated  with  him  In  tending  the 
generators.  The  plant  wm  located  In  the 
woods  14  miles  from  the  nearest  post  office 
and  railroad  station.  The  post  ofiBee  was 
called  Crlvltz,  and  the  railroad  station  Ellis 
Junction.  Plaintiff  and  his  family  occupied 
a  house  owned  by  the  defendant,  and  was  by 
It  given  a  plot  of  ground  for  a  garden,  and 
was  allowed  to  gather  firewood  from  certain 
premises  belonging  to  defendant.  At  the  ho- 
tel run  by  Hare  was  a  mall  box,  and  It  was 
the  custom  of  all  the  employes  to  mall  their 
letters  there  and  have  them  taken  by  Hare 
to  the  post  office,  who  ran  a  car  In  the  sum- 
mer time  and  drove  a  team  in  the  winter. 
Hare  was  accustomed  to  do  errands  for  all 
the  employ^,  bring  them  mall,  groceries,  and 
to  attend  to  any  commissions  they  might 
have  at  the  station.  The  furnishing  of  the 
bouse,  garden,  firewood,  and  privilege  of  hav- 
ing Hare  attend  to  commissions  for  him,  all 
constituted  a  part  of  plaintiff's  compensation 
for  his  services  to  the  defendant  It  further 
appears  that  plaintiff  was  expected  to  remain 
upon  or  near  the  premises  of  the  defendant 
at  all  times  so  that  If  anything  happened  to 
the  other  attendant  upon  the  generators  dur- 
ing his  shift  plaintiff  would  be  within  call 
and  take  charge  of  them. 

[J-4]  The  argument  for  defendant  is.  In 
substance,  this:  That  since  the  privileges 
mentioned  were  accorded  plaintiff,  and  since 
he  was  at  all  times  required  to  be  within 
call  and  subject  to  duty,  he  was  when  avail- 
ing himself  of  those  privileges  performing 
services  growing  out  of  and  Incidental  to  his 
employment  He  was  doing  that  which  his 
contract  of  employment  i)ermltted  him  to  do, 
and  hence  he  was  performing  service  there- 
under. The  argument  Is  ingenious  and  not 
without  some  merit,  but  we  think  its  adop- 
tion would  lead  to  absurd  results  and  would 
extend  the  field  of  employment  beyond  the 
statutory  limit    True,  the  statute  must  be 


liberally  construed  In  favor  of  Including  all 
service  that  can  In  any  sense  be  said  to  rea- 
sonably come  within  It  But  to  include  the 
acts  of  an  employ^  when  off  duty  and  when 
attending  to  business  pertaining  strictly  to 
his  own  private  affairs,  such  as  buying  gro- 
ceries for  his  family,  would  be  to  enlarge  the 
meaning  of  the  statutory  words  beyond  their 
reasonable  Import,  and  to  constitute  every 
act  of  an  employe  subject  to  a  tail  for  duty 
an  act  within  the  scope  of  his  employm^it 
tliongh  performed  in  a  matter  purely  person- 
al to  himself.  An  act,  in  order  to  constitute 
"service  growing  out  of  and  Incidental  to  his 
employment,"  must  have  some  connection 
with  the  employer's  work  which  the  employ^ 
was  engaged  or  jmnnltted  to  perform.  The 
act  In  question  does  not  have  any  such  con- 
nection. It  was  performed  while  plaintiff 
was  off  duty,  and  related  solely  to  his  own 
personal  affairs.  The  employer  was  In  no 
wise  concerned  therein,  except  that  it  gave 
the  privilege  of  sending  the  check  and  letter 
through  Its  employe,  Hare.  In  so  far  as  the 
employer  was  concerned  If  It  had  any  rela- 
tion to  the  contract  of  hire,  It  amounted  to 
a  part  of  the  compensation  the  plaintiff  re- 
ceived for  his  work  as  generator  attendant 
Tljat  forenoon  plaintiff  was  free  to  come  and 
go  as  he  pleased  so  long  as  he  remained  with- 
in call.  He  was  subject  to  no  one's  orders. 
He  was  worldng  for  himself,  and  not  for  Ms 
employer.  Htid  he  hoed  his  garden  and  re- 
ceived an  injury  therefrom,  It  could  be  held 
to  be  within  the  scope  of  his  en>ploym«it  as 
much  as  titte  act  of  buying  groceries  for  his 
family. 

[5]  The  facts  In  the  Instant  case  are  so 
unique  that  It  Is  not  helpful  to  dte  or  consid- 
er cases  holding  certain  service  to  be  within 
or  without  the  act.  Hence  we  must  dispose  of 
It  as  one  of  first  impression.  Our  conclusion 
is  that  the  act  of  an  employ^  relating  solely 
to  bis  own  private  affairs,  done  while  off 
duty  and  while  he  Is  neither  going  to  nor 
cMulng  from  bis  work  or  making  any  prepa- 
ration therefor.  Is  not  service  growing  out 
of  and  Incidental  to  his  employment,  though 
at  the  time  It  is  performed  be  Is  subject  to 
a  call  for  duty,  and  though  done  upon  the 
employer**  premises  under  the  sanction  of  a 
custom. 

Judgment  reversed,  and  cause  remanded, 
with  Instructions  to  enter  judgment  for  plain- 
tiff upon  the  verdict 
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ZIBGBNHAGBN  v.  STJRING  STATE  BANK. 
(Supreme  Court  of  Wisconsin.    June  12,  1917.) 

1.  Banks  and  Banking  <8=»158— Convkbsion 
OF  Funds— UiABn-iTT. 

If  a  bank  receives  a  deposit  for  an  express 
purpose,  but  uses  it  for  a  different  purpose,  it 
is  liable  to  the  depositor  tlierefor, 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent,  Kg.  §§  356,  4S3-501.] 

2.  Banks  and  Banking  €=i>l.'54(8)— Conveb- 
8I0N  OF  Funds— LiABiLiTr— Evidence. 

Evidence  held  to  show  that  a  deposit  was  a 
special  deposit,  so  that  application  thereof  to 
another  purpose  rendered  the  bank  liable  to  the 
depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {§  526-629.] 

3.  Banks  and  Banking  «=»li53— MmcoaAii- 
DTJM  OF  Deposit — Bipfect.     . 

A  memorandum  when  a  loan  was  made  by 
a  bank  of  the  disposition  of  it,  unsigned  and 
mailed  or  handed  to  the  depositor,  does  not  con- 
stitute a  contract. 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  356,  483-501.] 

Appeal  from  a  Judgment  of  the  ClFcuit 
Court  for  Oconto  County;  William  B.  Quln- 
lan,  Circuit  Judge.    Affirmed. 

Action  to  recover  for  an  alleged  conver- 
sion of  1280.00  and  interest  The  claim  of 
the  plaintiff  was  that  he  placed  $280.00  with 
the  defendant  with  InstructiooB  to  use  it  in 
paying  his  note  of  ?275.00,  held  by  the  Cecil 
State  Bank  which  was  giveD  by  plaintiff  to 
one  Euehl,  and  endorsed  by  him  to  said 
bank,  and  that  Instead  of  doing  so,  it  paid 
the  money  to  KuehL  The  question  litigated 
was  whether  plaintiff  directed  the  money  to 
be  paid  to  the  Cedl  State  Bank,  as  he  claim- 
ed. There  was  a  conflict  in  the  evidence  In 
respect  thereto.  In  answer  to  a  special  ques- 
tion involving  such  matter  the  jury  found 
in  favor  of  plaintiff  and  Judgment  was  ren- 
dered accordingly. 

Allan  V.  Classon,  of  Oconto  (A.  J.  Whlt- 
comb,  of  Oconto,  of  counsel),  for  appellant 
Lehner  &  Ldiner,  of  Oconto  Falls,  for  re- 
spondent 

MABSHALIi,  J.  The  several  assignments 
of  error,  so  far  as  they  seem  debatable  on 
tlie  record,  come  down  to  the  one  question  of 
whether  the  verdict  is  warranted  by  the  evi- 
dence. 

[1]  The  evidence  of  respondent,  standing 
alone,  that  he  deposited  the  money  with  the 
appellant  for  the  special  purpose  of  paying 
his  note  held  by  the  Cecil  State  Bank,  is 
quite  as  credible  as  that  of  the  cashier  of 
appellant  who  transacted  the  business  in  its 
behalf,  that  the  money  was  deposited  for  the 
benefit  of  August  Kuehl,  who  withdrew  It. 
The  answer  admits  that  appellant  received 
the  money  for  an  express  purpose,  therefore 
if  It  used  the  same  for  a  different  purpose, 
obviously  it  is  liable  therefor. 

[2]  The  circumstances  of  the  transaction 


In  question  quite  persuasively  corroborate 
the  evidence  of  respcmdent.  He  owed  Kuehl 
?200  on  book  account  He  borrowed  one 
thousand  dollars  of  appellant  Fart  was 
used  to  pay  the  amount  owing  thereto  by  re- 
spondent on  several  notes,  $200  was  with- 
drawn to  pay  Euehl  on  the  book  account, 
$280  was  left  with  appellant  for  the  contro- 
verted special  purpose  and  the  balance  was 
deposited  to  be  drawn  by  check.  If  respond- 
ent Intended  the  $280  for  Kuehl,  it  seems 
probable  that  he  would  have  withdrawn  it  as 
he  did  the  $200,  and  paid  it  to  him.  It. is 
hardly  reasonable  that  he  directed  the  money 
to  be  paid  Kuehl  when  It  was  intended  to  be 
used  to  take  up  the  note  and  that  had  been 
sold  by  him  to  the  Cedl  bank.  The  most  nat- 
ural thing  was  to  leave  the  money  to  be  used 
in  payment  to  such  bank  of  the  note,  if  re- 
spondent had  been  Informed,  as  the  Jury 
might  well  have  found  was  the  case,  that  it 
held  the  note.  Certainly,  It  is  hardly  be- 
lievable that  he  left  the  money  with  appel- 
lant to  be  paid  to  Kuehl  or  any  one  with- 
out production  and  surrender  pf  the  note. 

[3]  When  the  one  thousand  dollar  loan  was 
made,  appellant's  cashier  made  a  memoran- 
dum of  the  disposition  of  it,  containing  the 
words  and  figures  "August  Kuehl's  order 
$280.00."  That  was  either  handed  to  plain- 
tiff or  sent  to  him  by  mail.  It  was  unsigned 
and  obviously  did  not  constitute  a  contract 
Taken  in  connection  with  the  cashier's  testi- 
mony. It  indicates  that  the  $280.00  was  to 
be  used  to  pay  the  note,  not  to  tie  unquali- 
fiedly paid  to  Kuehl.  The  note  was,  in  effect 
an  order  by  Kuehl  to  pay  the  money  to  the 
holder  thereof  which  was  the  Cecil  State 
Bank. 

The  Jury  ml^t  wtil  have  found  under  all 
the  circumstances  that  the  memorandum  was 
designed  to  be  of  the  fact  tliat  August 
Kuehl's  note  was  to  be  taken  up  with  the 
money.  There  was  considerable  evidence, 
circumstantial  and  direct,  to  supjwrt  that 
view.  We  will  not  prolong  this  opinion  to 
refer  thereto  in  detail.  There  Is  ample  la 
the  record  to  sustain  the  verdict 

The  Judgment  is  affirmed. 


STATE  V.  FREUDENBERO. 
(Supreme  Court  of  Wisconsin.    June  12,  1917.) 

1.  ScnooLS  AND  ScHooi.  Districts  ^=»160— 
CoMPtTLSoRT  Attendance  —  Construction 
OF  Statute. 

St  1915,  I  17280—2,  requiring  attendance  at 
continuation  school  for  six  months  during  minor's 
sixteenth  year  if  employed,  requires  attendance 
during  six  consecutive  months. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g  332.] 

2.  Infants  ^=>16  —  Juvenile  Deunquknt— 
Failube  to  Attend  School. 

A  16  year  old  girl,  who  neglected  and  re- 
fused to  attend  continuation  school  as  required 
by  St.  1915,  S  1728o— 2,  was  guilty  of  being  a  de- 
Ihiqnent   girl   under   section   573—1,   providing 
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that  a  girl  wiio  U  habitually  traant  in  any 
■diool  shall  be  deemed  delinquent,  where  sub- 
sequent to  oommencement  of  prosecution  there 
was  not  time  for  her  to  attend  school  for  the 
requisite  period  during  the  balance  of  her  six- 
teenth year;  and  it  was  Immaterial  that  the 
penalty  contained  in  section  17280—2  referred 
to  Uie  employer  of  such  girl,  since  the  prosecu- 
tion was  under  section  573 — 1. 

[Ed.  Note.— For  other  cases,  see  In&nts,  Cent. 
Dig.  i  16.] 

3.  Schools  and  School  Dibtricts  <S=>160— 

CJOMPULSORT     ATTBNDANCK  —  CONSTBUOTION 

OF  Statdtb. 
St,  1915,  f  439a,  entitling  person  having 
custody  of  a  child  to  select  the  school  such  child 
mnst  attend,  does  not  relate  to  minors  between 
ages  of  16  and  17,  nor  refer  to  section  172So— 2, 
requiring  attendance  at  continuation  acbool  if 
minor  be  employed. 

nsd.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Cent  Dig.  8  332.] 

4.  Schools  and  School  Districts  €=»160— 
CoupuLSOBT  Athskdance  —  Violation  of 
Law. 

It  was  immaterial  that  a  strict  enforcement 
of  St  1915,  !  17280—2,  regarding  manor's  at- 
tendance at  continuation  school  if  minor  be  em- 
ployed, would  work  a  hardship  in  defendant's 
particular  case ;  since  the  court  cannot  make  ex- 
ceptions to  the  law  to  fit  particular  situati(»s. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
Scbool  Districts,  Cent  Dig.  8  332.] 

Appeal  from  the  Juvenile  Court  of  Mil- 
waukee  County ;  John  C.  Karel,  Judge.  Af- 
firmed. 

Appellant,  December  6,  1916,  was  duly 
cbarged  before  said  court  with  being  a  de- 
Usquaat  girl  of  the  age  of  slxteea  years 
because  of  her  having  unlawfully  failed, 
neglected  and  refused  to  attend  continuation 
sdiotd  as  required  by  section  1728o — 2  Stat- 
utes. SoCta.  section  provides  that  in  case  of  a 
continuation  sdiool  being  established  accord- 
ing to  the  statutes  in  any  town,  city  or  vil- 
lage "any  minor  in  employment  between  the 
ages  of  fdxteen  and  seventeen,"  residing 
therdn,  "^all  attend  goch  school  in  the  day 
time  not  less  tha^  Ave  hours  per  week  for 
six  months  In  each  year  or  four  hours  per 
we^  for  eight  months,  as  may  tte  determined 
by  the  board  of  industrial  education,"  and 
"every  employer  shall  allow  all  such  minor 
employees  a  reduction  in  hours  of  work  of 
not  less  than  the  number  of  hours  the  mmor 
Is"  so  required  to  attend  school  and  when 
werldag  time  and  class  time  coincide,  the  lat- 
ter shall  be  preferred ;  any  violation  of  such 
regulation  to  be  punishable  "as  Is  provided 
In  case  of  violation  of  the  provisions  of 
section  1728a  of  th^  statutes."  Such  section 
does  not  deal  with  the  subject  of  punishment 
of  minors. 

SectlOB  B78 — ^1,  Stilts.,  provides,  among 
other  things,  that  any  girl  shall  be  deemed 
d^nquent  who,  being  under  the  age  of 
eighteen  years,  "violates  any  law  of  this 
state^  the  penalty  for  which  is  not  imprison- 
ment in  the  state  prison"  or  who  is  habitually 
truant  or  habitually  Insubordinate  In  any 
school,  and  subsequent  sections  provide  for 


dealing  with  audi  cases  as  was  done  in  the 
particular  Instance 

The  case  was  tried  on  a  plea  of  not  guilt}'. 
The  testimony  was  to  this  effect:  Appellant 
was  sixteen  years  of  age  S^tember  13,  1916. 
She  resided  with  her  parents  in  Cudahy 
where  a  continuation  school  had  regularly 
been  established,  and  where,  under  the  statr 
ute,  she  was  required  to  attend  in  case  of 
being  such  a  person  as  is  mentioned  in  sec- 
tion 1728© — 2  aforesaid.  She  was  a  graduate 
of  a  grammar  school,  had  taken  one  year's 
study  in  high  school  and  was  a  graduate  of 
Hoffman  Business  Oollege  of  the  City  of  Mil- 
waukee. B'rom  March,  1916,  to  the  com- 
mencement of  the  action  she  was  in  the  em- 
ploy of  one  Botia,  a  publisher  in  said  dty 
and  her  place  of  employment  was  some  seven 
miles  frwn  her  home.  She  worked  flrst  as  a 
stenographer  and  then  as  boolckeeper.  She 
attended  the  continuatioa  school  Tuesday 
afternoons  for  two  months  prior  to  the  time 
In  (November  when  she  ceased  working  as  a 
stenographer.  Thereafter  her  employment 
as  bookkeeper  so  occupied  her  time  that  she 
could  not,  and  her  employer  would  not,  allow 
her,  to  attend  the  school.  She  was  willing  to 
attend  continuation  school  Saturday  after- 
noons in  the  City  of  Milwaukee  and  Hoffman 
Business  Oollege  therein  between  nine  and 
ten  o'clock  A.  M.  for  the  purpose  of  obtain- 
ing iDStruction  In  penmanship,  which  she 
needed  and  could  not  obtain  at  the  continua- 
tion school  in  her  home  city.  She  was  a 
good  student  and  was  quite  accomplished 
for  one  of  her  years  and  station.  She  neg- 
lected and  refused  to  attend  the  continuation 
school  in  said  dty  after  she  was  employed 
as  bookkeQ>er  though  she  and  her  parents 
were  notified  of  the  law  requiring  her  to  do 
so.  She  was  willing  to  obey  the  law  In  the 
future.  The  court  refused  to  discharge  her 
and  heSd  that  she  was  a  delinquent  as  charg- 
ed, but  grafted  a  stay  of  enforcement  of  the 
decislou  pending  an  appeal  to  ttds  court 
which  was  taken. 

Bimkel  &  McLogan,  of  Milwaukee,  for  ap- 
pellant Walter  C.  Owen,  Atty.  Gen.,  and 
Wlnfred  O.  Zabd,  Dlst  Atty.,  and  WUUam  A. 
Zabel,  Asst  Dlst  Atty.,  both  of  Milwaukee, 
for  the  State. 

MABSeAI^L,  J.  Did  appellant  violate  the 
law  requiring  her  to  attend  the  continuation 
school  in  the  dty  of  Cudahy  for  at  least  five 
hours  per  we^  for  six  months  during  her 
sixteenth  year?  As  indicated  by  the  state- 
ment, she  attended  for  about  two  months, 
then  neglected  and  refused  to  do  so  further, 
but  there  was  ample  time  left  for  her  to  at- 
tend for  the  Temalnlng  four  months  if  the 
law  does  not  require  continuous  attendance 
for  five  hoars  each  week  for  six  consecutive 
months. 

No  reason  is  percdved  why  the  law  is  not 
constitutional,  therefore  we  have  only  to  in- 
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qalre  what  It  means  and  whether  appeUant 
violated  It 

The  legislature,  in  its  wisdom,  has  pro- 
vided that  a  minor  between  the  ages  of  six- 
teen and  seventeen  years,  In  the  drcomstancv 
es  mentioned  In  the  statute,  shall  attend  con- 
tinuation school  as  therein  provided.  The 
idea  seems  to  be  that  a  minor,  daring  the  six- 
teenth year,  shall  not  take  or  be  afforded  em- 
ployment away  from  home  so  as  to  preclude 
attending  sdbool  as  the  statute  provides;  that 
if  not  in  such  employment  there  will  be  no 
e£Scient  reason  why  such  attendance  shall  not 
occur  and  the  matter  may  well  be  left  to  the 
minor  and  the  parents  or  guardian. 

[1 ,  2]  It  seems,  as  the  trial  court  held,  that 
the  statute  requires  continuous  attendance 
for  the  prescribed  number  of  hours  per  week 
in  six  consecutive  months.  WhUe  the  record 
is  not  very  clear  in  respect  to  the  matter, 
it  seems  that  the  trial  court  considered  that, 
subsequent  to  the  commencement  of  the  ac- 
tion, there  was  not  time  for  appellant  to  at- 
teai  the  school  for  the  requisite  continuous 
period  during  the  balance  of  the  school  year 
spanned  by  her  sixteenth  year,  and  that  she 
habitually  neglected  and  refused  to  attmd 
after  she  had  done  so  for  about  two  months. 
She  therefore  violated  the  law,  before  the  ac- 
tl<«  was  commenced,  both  In  respect  to  such 
period  of  attendance  and  in  being  habitually 
truant.  Both  are  covered  by  section  573 — 1 
defining  what  shall  constitute  delinquency. 

It  is  contended  that  the  words  of  section 
17280 — 2  "any  violation  of  this  section  shall 
be  punished  as  provided  by  this  section  in 
case  of  the  provisions  of  section  1728a  of  the 
statutes"  do  not  refer  to  punishment  of  mi- 
nors but  of  employers  and  is  excludve. 
True,  those  words  seem  to  refer  to  employers 
as  section  1728a  relates  wholly  to  that  sub- 
ject But  appellant  was  charged  with  being 
a  delinquent  under  section  573 — ^1  and  asso- 
ciate sections  wbich  define  what  shall  be 
deemed  delinquency  and  provides  for  dealing 
therewith  as  was  done  in  this  case. 

[3]  It  is  last  contended  that  section 
17280 — 2  must  be  read  In  connection  with  sec- 
tion 439a,  Stats.,  which  entitles  the  person 
having  control  of  a  diild,  in  specified  cases,  to 
select  the  school  sudi  child  shall  attend. 
That  section  does  not  deal  with  minora  be- 
tween the  ages  of  sixteen  and  seventeen. 

[4]  Much  of  the  evidence  on  the  trial 
whidi  was  offered  on  behalf  of  appellant  was 
to  show  she  had  such  educational  qualifica- 
tions that  she  was  not  a  proper  subject  for 
continuation  school  training  and  that,  under 
the  circumstances,  It  was  greatly  to  her  ad- 
vantage to  forego  such  training,  pursue  her 
vocation  as  a  bookkeeper  and  take  advantage 
of  the  facilities  afforded  her  for  such  in- 
struction as  would  be  of  use  to  her  in  such 
business.  A  pretty  strong  case  was  made  in 
that  regard.  Probably,  In  the  particular  in- 
stance, it  was  to  the  advantage  of  the  minor 
to  lose  the  continuation  school  training  and 


retain  her  place  as  an  em((loy4,  rather  than 
to  lose  the  latter  in  order  to  have  the  benefit 
of  the  former,  but  that  does  not  seem  to  be  a 
legal  excuse  for  her  conduct  The  statute  is 
mandatory,  requiring  girls  circumstanced  as 
she  was,  to  attend  continuatloa  school  or  re- 
main out  of  employment.  It  does  not  seem 
to  admit  of  any  exception.  It  is  one  of  the 
numerous  child  labor  laws  which  the  legisla- 
ture has  seen  fit  to  place  on  the  statute  books 
for  the  purpose  of  promoting  the  welfare 
of  minors  and  preparing  them  for  adult  ac^ 
tivltles.  Some  of  such  laws  may  seem  rather 
extreme  regulations.  Doubtless  a  strict  en- 
forcement in  some  Instances  may  be  harmful, 
but  courts  must  take  the  law  as  the  legis- 
lature makes  it  so  long  as  within  constitu- 
tional limitations.  They  cannot  make  excep- 
tions thereto  to  fit  particular  situations.  To 
do  that  is  within  legislative  authority.  The 
best  way  to  deal  with  a  law  which  seems  un- 
necessarily restrictive  of  personal  rlgjits, 
though  not  so  clearly  destructive  thereof  as 
to  reach  outside  of  the  boundary  of  legiti- 
mate regulation,  Is  to  apply  It  as  legislatively 
intended  and  leave  the  responsibility,  as  re- 
gards <*anging  it,  to  the  law  making  power. 
There  rests  the  sole  responsibility  for  te- 
strlctlve  but  constitutional  enactments. 

The  court  did  right  in  not  discharging  ap- 
pellant because  of  the  strong  palliating  dr- 
comstance  of  her  conduct.  Had  it  possessed 
power  to  make  an  exception  to  the  law  in  her 
case,  that  would  doubtless  have  been  done. 
It  is  left  for  the  pardoning  power  to  deal 
with  such  situations  where  the  legislature 
hag  not  made  any  provision  therefor. 

The  decision  appealed  from  is  aftrmed  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 


MALAINCY  T.  KAI1A.NGY. 

(Supreme  Court  of  Wisconstn.    June  12,  1917.> 

1.  Insukancb     e=>718— Motoal     Benefit— 

Co'STRAC'T 

St.  1915,  i  1957—6,  pr»vi4iiig  that  benefi- 
ciary named  b>  mutual  benefit  cntificate  may 
be  dianged  without  his  consent,  and  society's 
by-laws  declarine  void  agreements  not  to  change 
the  beneficiary,  become  part  of  the  benefit  cer- 
tificate. 

[Ed,  Note.— For  other  caaea,  see  lusuianoe^ 
Cent  Dig.  g  1854.] 

2.  INSUBANCE     ®=>783  —  MVTUAI.     BBRCriT— 

Rights  of  Benkficiabt. 
A   beneficiary   under   mutual   benefit  certifi- 
cate  allowing   change  of  beneficiary   does   not 
acquire  an  absolute  or  Indefeasible  right  until 
the  insured's  death. 

[EkL  Note.— For  odiet  caaee,  aea  Insurance, 
Cent  Dig.  8  1949.] 

3.  Insubanoe     cs=>780 — ^Motuai.     BENEm— 
Beneficiaby. 

t'nder  St.  1915,  8  1957—5,  providing  that 
a  fraternal  benefit  member  may  change  bene- 
ficiary without  beneficiary's  consent  and  soci- 
ety's by-laws  declaring  void  agreements  not  to 
change  beneficiary,  the  beneficiary  may  be 
changed  although  insured  had  received  financial 
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aid  upon  condition  ibat  he 

beneficiary. 

[Ed.   Note.— For  other 
Gent  Dig.  i  1946.] 


the  Conner 
see  Insurance, 


Appeal  from  Clrcnlt  Coart,  Lincoln  Coun- 
ty;  A.  H.  Reld,  Judge. 

Action  by  Louise  Malancy  against  the  Mod- 
em Woodmen  of  America  and  Tressle  Ma- 
lancy. Judgment  fOr  defendant  Tressle  Ma- 
Jancy,  and  plaintiff  appeals.    Affirmed. 

This  Is  an  action  by  Louise  Ma,1ancy  to  re- 
cover a  fund  of  $1,000  from  the  Modern 
Woodmen  of  America,  a  fraternal  benefit  so- 
ciety, which  was  originally  a  party  to  the 
suit,  upon  the  membership  of  William  Ma- 
lancy, her  hnsband,  in  the  society.  Tressle 
Malancy,  mother  of  William  Malancy,  also 
makes  dalm  to  the  fund.  The  Modem  Wood- 
men of  America  paid  the  fund  Into  the  court 
to  abide  the  result  of  this  action.  The  action 
was  dismissed  as  to  the  society  and  proceed- 
ed as  to  the  other  parties. 

William  Malancy  became  a  member  of  the 
Modem  Woodmen  of  America  in  July,  1906, 
and  it  issued  to  him  a  benefit  certificate  fbr 
$1,000,  in  which  the  defendant  Tressle  Ma- 
lancy was  made  ben^dary.  Prior  to  Feb- 
ruary 9,  1911,  William  Malancy,  ill  with  tu- 
berculosis, contemplated  entering  the  Modem 
Woodmen  sanitarium  in  Oolorado  for  treat- 
ment His  friends  donated  a  fond  to  pay  his 
expenses,  but  refused  to  ddlver  the  fund  un- 
til he  made  bis  benefit  certificate  payable  to 
hla  wife.  He  made  awjllcation  for  change 
of  beneficiary,  and  a  certificate  was  Issued 
In  whldi  his  wife  was  named  as  sole  bene- 
ficiary. The  by-laws  of  the  society  provide 
that  in  order  to  <Aange  a  benefidaiy  In  a  cer- 
tificate the  member  shall  deliver  the  certlfl- 
oate  in  writing  to  the  camp  clerk,  and  that 
in  case  the  certificate  cannot  be  returned 
then  that  the  member  execute  a  waiver  of 
benefit  in  Hen  of  such  surrender  of  the  cer- 
tificate. The  by-laws  also  provide  that  any 
agreement  entered  into  by  a  member  not  to 
change  his  beneficiary  shall  be  null  and  void. 
In  this  case,  the  original  certificate  was  not 
surrendered  to  the  camp  derk  because  the 
defendant  Tressle  Malancy  refused  to  deliv- 
er it  up.  No  waiver  of  benefit  under  the  orig- 
inal oertlflcate  was  made  or  filed  with  the 
society,  but  without  insisting  upon  this  the 
society  Issued  a  second  certificate  in  which 
the  plaintiff  was  named  as  sole  beneficiary. 
In  October  1014,  without  the  knowledge  of 
the  plaintiff,  William  Malancy  made  applica- 
tion to  diange  the  beneficiary,  this  time  nam- 
ing Louise  Malancy  as  beneficiary  of  $500, 
and  Tressle  Malancy  as  beneficiary  of  $500. 
He  filed  a  walveir  of  dalms  under  the  second 
certificate,  and  the  society  issued  a  third  cer- 
tificate In  accordance  with  the  application. 
In  May,  1915,  William  Malancy  executed  a 
surrender  of  the  third  certificate  and  made 
application  for  one  payable  solely  to  Tressle 
Malancy  as  beneficiary.  William  Malancy 
died  oa  Aosust  30,  1915,  dae  proof  {uid  no- 


tice of  his  death  bdng  given  to  the  sadaty 
by  Tressle  Malancy. 

The  court  found  that  lioulse  Malancy  bad 
no  cause  of  action,  gave  to  Tressle  Malancy 
the  fund  of  $1,000,  and  found  that'  Tressle 
Malancy  could  recover  no  costs  from  etthor 
the  Modem  Woodmen  of  America  or  from 
the  plaintiff.  The  itointlff  claims  the  fund 
under  the  seoond  certificate  upon  the  ground 
that  William  Malancy  had  agreed  to  make 
his  wife  the  sole  beneficiary  to  the  fund  In 
consideration  of  the  expense  fund  advanced 
to  him  by  his  friends.  The  plaintiff  asks 
that  the  judgment  of  the  clrcnlt  court  be  re- 
versed and  Judgment  ordered  in  favor  of  the 
plaintiff. 

G.  M.  Sheldon,  of  Tomahawk  (B.  T.  Bein- 
boldt,  of  Tomahawk,  of  counsel),  for  appel- 
lant P.  T.  Stone,  of  Wausau,  and  J,  &  M. 
Van  Hecke,  of  MerriU,  for  respondent 

SIBBBCKSB,  J.  (after  stating  the  facts 
as  abov^.  [1]  There  is  no  dispute  concern- 
ing the  issuing  of  the  certificates  upon  the 
decedent's  application '  to  tlie  society,  that 
they  became  effective  under  its  regulations, 
and  that  the  proceeds  thereof  were  proper- 
ly paid  into  the  court  The  question  pre- 
sented is:  Has  the  plaintiff  any  claims  to 
the  proceeds  under  the  second  certificate  is- 
sued to  the  deceased  In  which  she  was  nam- 
ed the  sole  beneficiary?  It  is  contended  that 
she  acquired  a  special  vested  interest  in  this 
certificate  for  a  valuable  consideration,  and 
hence  a  right  to  the  proceeds  thereof  of 
which  she  cannot  be  deprived  without  her 
consent  as  against  the  defendant  who  is 
named  the  sole  ttenefidary  in  the  certldcate 
last  issued  to  deceased.  The  friends  of  the 
plaintiff's  husband  who  raised  the  fund  to  de- 
fray his  expenses  to  send  him  to  Colorado 
refused  to  g^ve  him  the  fund  until  he  caused 
his  wife  to  be  made  the  sole  beneficiary  of 
this  fraternal  Insurance.  Section  1957 — 5, 
Stats.,  provides  any  member  of  a  fraternal 
benefit  society,  order  or  association  may 
change  the  beneficiary  named  in  his  certifi- 
cate or  policy  without  the  consent  of  the 
beneficiary,  by  complying  with  the  by-laws  of 
the  society,  order  or  association.  The  by- 
laws of  the  society  provide  that  any  agree- 
ment entered  into  by  a  member  not  to  change 
the  benefldary  shall  be  null  and  void.  The 
provisions  of  such  by-laws  and  the  statutes 
become  part  of  the  terms  and  conditions  of  a 
benefit  certificate  of  fraternal  societies.  Or- 
mond  V.  McKlnley,  163  Wis.  205,  157  N.  W. 
786;  Thomas  v.  Covert,  126  Wis.  503,  106 
N.  W.  922,  3  Ii.  B.  A.  (N.  8.)  904. 

[2,  3]  It  is  well  established  that  the  bene- 
ficiary under  such  a  certificate  does  not  ac- 
quire absolute  and  indefeasiUe  rights  until 
the  death  of  a  member.  Bawson  v.  Milwau- 
kee Mutual  life  In&  Co.,  115  Wis.  641,  92 
N.  W.  378;  Ormond  Case,  supra;  Bascbke 
V.  Haderer,  138  Wis.  129,  119  N.  W.  812.  We 
are  cited  to  the  case  of  Faubel  v.  Bckhart, 
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161  Wis.  155,  188  N.  W.  615,  as  authority  to 
tbe  point  that  the  decedent  had  power  to 
contract  for  the  disposition  o<  the  proceeds 
of  the  certificate,  and  that  if  he  did  so  for  a 
valuable  consideration  it  became  irrevocaUe 
as  to  any  subsequent  beneficiary  who  is  a 
mere  volunteer  as  against  the  one  named  in 
such  contract.  This  contention  is  not  susr 
tained  by  the  decision  of  this  case.  Tbe 
court  there  explicitly  held,  upon  the  authori- 
ty of  HutBon  T.  Jensen,  UO  Wis.  20,  85  N.  W. 
689,  that: 

"The  insured  has  no  title,  ownership,  or 
property  in  the  fund  agreed  to  be  paid  to  an- 
other after  his  death.  He  has  a  mere  power  of 
appointment  of  a  beneficiary  during  his  lifetime, 
and  in  that  power  the  beneficiary  has  no  rested 
interest." 

Under  the  Statutes,  $  1957—8,  the  by-laws 
of  the  association,  and  the  adjudication  of 
this  court,  the  deceased  had  the  power  to 
change  the  beneficiaries  of  his  cerUflcate  as 
he  did,  and  the  plaintiff  had  no  legal  right 
or  equitaUe  right  to  the  proceeds  of  the  cer- 
tificate in  question  as  against  the  defendant 
who  was  named  by  the  insured  as  the  sole 
beneficiary.  The  court  properly  held  that 
the  defendant  is  entitled  to  the  fund  paid  In- 
to court. 

The  judgment  Is  affirmed. 


badgejr  machinery  00.  ▼.  columbia 
counts:  electric  light  &  pow- 
er CO.  et  al. 

(Supreme  Court  of  Wisconsin.    June  12,  1017.) 

1.  Bn-ifl  AND  Notbs  «=»358— Bona  Fidb  PtrR- 

OHASEB    —     "HoLDEB    FOB    VaLUB    IN     DtJK 

Coubsb" — Requisites. 
A  bank  which  held  bonds  and  two  notes  in- 
dorsed to  it  as  collateral  for  a  pre-existing 
indebtedness  resulting  from  overdrafts,  there  be- 
ing no  other  consideration  and  no  other  agree- 
ment, and  no  extension,  discharge,  or  extinguish- 
ment of  the  pre-ezistuig  debt,  and  thereafter 
purchasing  the  same  on  sale  as  collateral,  was 
not  a  "holder  for  yalue  in  due  course"  under 
St.  1915,  f  1675—51. 

[Ed.  Note. — For  other  cases,  see  Bills  and' 
Notes,  Cent.  Dig.  i{  913-923,  961. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder  In  Due  Course.] 

2.  Contracts  «=5>2— Statutes  Applicabi:;e. 

As  a  general  rule,  the  law  of  the  place  where 
the  contract  is  made  governs  it. 

[Ed.  Nota — For  other  cases,  see  Contracts, 
Cent  Dig.  {§  2,  41,  145.] 

3.  CoBPORATioNS  9=»473 — Contbacts  —  Stat- 
utes Applicable. 

Where  the  maker  of  bonds  was  a  Wisconsin 
corporation  and  issued  its  bonds,  and  defendant, 
a  Wisconsin  corporation,  acquired  them  after 
they  had  been  involved  in  transactions  outside 
the  state,  but  sued  in  a  Wisconsin  court  to  en- 
force the  liability  on  the  bonds,  the  contracts 
and  transactions  were  subject  to  the  laws  of 
Wisc(H>sin,  which  became  a  part  of  the  contract. 
[ESd.  Not& — For  other  cases,  see  Corporationa, 
Cent.  Dig.  {§  l&i2-1853,  1855.] 


Appeal  from  Clrcott  Ooortt  Columbia 
County;   Chester  A.  Fowler,  Judge. 

Suit  1^  the  Badger  Machinery  Company 
against  the  Columbia  County  Electric  Light 
&  Power  Company  and  the  United  States 
Bank  &  Trust  Company,  wherein  defendants 
filed  a  counterclaim.  From  a  judgment  dis- 
missing tbe  counterclaim,  the  Trust  Com- 
pany appeals.    Affirmed. 

This  action  was  twongbt  by  the  plalntlflr, 
a  judgment  creditor^  to  wind  up  the  affairs 
of  the  defendant,  Columbia  County  Electric 
Light  &  Power  Company,  sequestrate  its  as- 
sets, enforce  unpaid  stock  subscriptions,  and 
test  the  yalldlty  of  outstanding  bonds.  AU 
bondholders  and  stockholders  were  made 
parties  defendant  Tbe  bondholders  counter- 
claimed  for  enforcement  of  their  benVls  and 
foreclosure  of  the  trust  deed  securing  the 
same.  Issue  was  raised  by  reply  to  tbe  coun- 
terclalm^.  It  was  held  that  the  bonds  were 
void  in  the  hands  of  original  holders  for 
fraud  and  want  of  consideration,  but  were 
valid  in  the  hands  ot  bona  fide  holders  for 
value  in  due  course.  It  was  held  that  the  aph 
pellant  here,  the  United  States  Bank  & 
Trust  Company,  was  not  a  bona  fide  holder 
for  value  in  due  coarse,  and  that,  the  bonds 
held  by  It  wore  void,  <mi  the  ground  that  they 
were  taken  by  It  as  collateral  security  for 
a  pre-existing  indebtedness,  the  debt  not  be- 
ing extinguished  or  extension  of  time  of  pay- 
vaeat  given,  nor  in  pursuance  of  an  agree- 
ment at  time  of  delivery  by  the  maker  under 
section  1675 — 51,  Stats.  An  ai^llcatloa  was 
made  after  the  evidence  was  in  to  submit 
proof  as  to  tbe  negotiable  Instrument  law  of 
New  Mexico,  on  the  ground  that  the  bonds 
were  delivered  to  the  appellant  in  New  Mex- 
ico and  the  law  of  that  place  governed.  The 
application  was  denied.  The  court  below 
found  the  appellant  was  not  entitled  to  re- 
cover on  its  counterclaim,  and  ordered  the 
counterclaim  dismissed,  with  costs.  Judg- 
ment was  entered  accordingly,  from  which 
this  appeal  was  taken. 

Clark  &  Johns,  of  Randolph  (Frauds  O. 
Wilson,  of  Santa  F6,  N.  M.,  of  counsel),  for 
appellant  H.  E.  Andrews,  of  P<»tage,  for 
respondent 

KERWIN,  X  (after  stating  the  facta  as 
above).  Two  propositions  are  argned  under 
the  asslgnmoit  of  errors  on  this  appeal:  (a) 
The  finding  to  the  effect  that  the  appellant 
the  UniteJd  States  Bank  &  Trust  Company, 
is  not  a  holder  for  value  in  due  course  under 
the  laws  of  Wisconsin  is  not  supported  by 
the  evidence ;  and  (W  tt»e  law  of  New  Mex- 
ico, and  not  the  law  of  Wisconsin,  governs 
the  questlcm  as  to  whe{:her  tbe  appellant 
Is  a  holder  for  value  in  due  oonrae. 

[f  ]  1.  The  court  below  found : 

"(14)  That  tbe  defendant  the  United  States 
Bank  &  Trust  C!ompany,  holds  $12,500  of  said 
bonds  originally  taken  by  it  with  two  notes  of 
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$5,000,  indorsed  to  it  by  uiid  Bridge,  to  wMdi 
said  bonds  were  collateral  as  collateral  security 
fw  a  pre-existinK  indebtedness  of  said  Bridge  to 
said  bank  Tesulting  from  overdrafts  by  bim 
theretofore  made  thereon,  llat  at  the  time  tile 
said  bonds  were  so  taken  by  said  bank  there  was 
no  other  consideration  therefor,  and  the  same 
'were  not  taken  in  pursuance  to  any  agreement 
at  the  time  of  delivery  by  the  maker  thereof. 
And  there  was  no  extension,  discharge,  or  extin- 
guishment of  said  pre-existing  debt  at  the  time 
the  said  bonds  were  so  taken.  That  said  bank 
thereafter  duly  purchased  said  bonds  on  sale 
thereof  as  collateral  to  said  debts,  evidenced  by 
said  notes  as  aforesaid." 

This  finding  eatabllsbes  that  the  aK)dlant 
■was  not  a  holder  for  value  in  due  coarse  un- 
der the  Wisconsin  negotiable  instrument 
law,  section  1675 — 51.  It  la  unnecessary  to 
dte  authorities  to  'tbe  proposition,  so  well 
settled  in  this  court,  that  the  finding  of  the 
trial  court  will  not  be  disturbed  unless 
against  the  clear  preponderance  of  the  evi- 
dence. Careful  examination  of  the  evidence 
convinces  us  that  the  findings  of  tbe  court 
below  are  supported  by  the  evidence;  ther»- 
fore  cannot  be  disturbed. 

2.  It  is  also  insisted  that  tbe  court  erred 
In  excluding  proof  of  tbe  law  of  New  Mex- 
ico relating  to  negotiable  instruments.  If 
tbe  law  of  New  Mexico  does  not  govern  tbe 
case,  the  ruling,  right  or  wrong,  was  Imma- 
terlal  and  nonpreJudldaL 

[2,  3]  The  general  rule  is  that  Che  law  of 
the  place  wh^«  the  contract  is  made  gov- 
erns ;  bnt,  Uke  all  other  rules,  it  has  its  ez- 
c^tlMis.  A  very  exhaustive  discussion  of 
tbe  subject  will  be  found  In  International 
H.  Co.  V.  McAdam,  142  Wis.  114,  124  N.  W. 
1012,  26  L.  R.  A.  (N.  8.)  774,  20  Ann.  Gas. 
614.  In  tbe  instant  case  the  bonds  were  Wis- 
consin c<»itract8,  payable  in  Wisconsin;  the 
maker  of  ttaem,  tbe  Columbia  County  Electric 
Ugbt  &  Power  CX>mpany,  is  a  Wisconsin 
corporation;  and  the  appellant,  tbe  United 
States  Bank  k  Trust  Company,  is  enforcing 
Its  claim  In  a  Wisc<xtsln  court  True,  tbe 
contract  between  Bridge,  who  sold  tbe  bonds 
to  appellant,  and  appellant  may  be  consid- 
ered as  made  outside  of  Wisconsin,  an'd  if 
the  action  here  were  between  appellant  and 
Bridge,  a  different  question  would  be  pre- 
sented. Tbe  issues  involved  In  the  case  at 
bar  are  between  tbe  maker  of  tbe  paper  in- 
volved and  tbe  appellant,  wbo  purchased  tbe 
paper  and  claims  to  be  a  bolder  for  value 
in  due  course. 

Tbe  laws  of  Wisconsin  became  a  part  of 
the  contract  of  the  maker  In  tbe  instant  case, 
and  determine  whether  the  bolder  is  a  bona 
flde  bolder  for  value  in  due  course  or  not 
International  H.  Go.  v.  McAdam,  supra; 
Canale  &  Co.  v.  Pauly  &  P.  a  Co.,  155  Wis. 
641,  146  N.  W.  372 ;  Berger-Crittradea  Co.  v. 
ChL,  M.  &  St  P.  By.  Co.,  15»  Wis.  256,  150 
N.  W.  496;  Randolph  on  Commercial  Paper, 
U  47,  50;  Webster  v.  Howe  Co.,  54  Conn.  400, 
8  AtL  482;  Lawrence  v.  Basset,  5  Allen 
(Mass.)  140;   WUson  v.  Lazier,  11  Grat  (Va.) 


482 ;  Bank  v.  Howard,  71  N.  H.  13,  61  Att. 
642,  93  Am.  St  Rep.  489 ;  Houston  v.  Keltb, 
100  Miss.  83,  66  South.  336. 

Counsel  for  appellant  contends  that  there 
is  a  confilct  of  authority  upon  the  subject, 
and  that  tbe  weight  of  authority  supports 
the  rule  that  In  cases  similar  to  the  one  at 
bar  the  law  of  the  place  of  Indorsement  gov- 
erxis.    . 

While  tb«re  seems  to  be  some  conflict  In 
the  authorities,  we  are  satisfied  that  the  rule 
laid  down  for  tbe  Instant  case  is  supported 
by  the  weight  of  authority.  It  follows  that 
the  judgment  must  be  affirmed. 

Tbe  judgment  Is  affirmed,  with  costs. 


REUL  V.   WISCONSIN  N.   W.   BI.  CO. 
(Supreme  Court  of  Wisconsin.    June  12,  1917.) 

1.  Mabtbb  and  Servant  <S=285(11),  286(33)— 
AonoN  FOR  Injuries— Questions  for  Jury. 

In  an  action  for  the  death  of  a  railroad  con- 
ductor thrown  from  the  train  while  trying  to  un- 
couple cars  for  the  purpose  of  making  a  flying 
switch,  evidence  as  to  tbe  engineer's  negligence 
in  starting  the  engine  with  a  sudden  mov^nent 
^^■ithout  waiting  for  a  signal  from  the  conduc- 
tor after  slacking  his  engine  to  permit  the  un- 
coupling, and  whether  this  was  the  proximate 
causa  of  tbe  conductor's  death,  held  to  make  a 
case  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  !§  1020,  1035.] 

2.  TmAt  €=s>142— Questions  fob  Jubt— Iw- 

FBKEITCKS. 

If  there  is  any  credible  evidenoe  from  which 
reasonable  inferences  may  be  drawn  in  support 
of  the  claim  of  either  party,  the  court  cannot 
decide  the  controversy  as  a  matter  of  law. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Big.  §  387.] 

3.  Mastbb  and  Ssbvant  «=3204(3>— Assuup- 
TiON  or  Risk  —  NEOuasNCE  of  FbujOw 
Servant. 

Under  the  federal  statute,  a  railway  conduc- 
tor attempting  to  uncouple  cars  for  the  pur- 
pose of  making  a  flying  switch  did  not  assume 
the  risk  of  injury  from  the  engineer's  negli- 
gence in  operating  the  engine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  $  546.] 

Appeal  from  Circuit  Court,  Marinette 
County;   W.  B.  Quinlan,  Judge. 

Action  by  W.  A.  Roul,  as  administrator  of 
Jos^b  Luda,  deceased,  against  tbe  Wiscon- 
sin Northwestern  Railway  Company.  From  a 
Judgment  dismissing  the  complaint,  plaintiff 
appeals.     Reversed  and  remanded. 

This  is  an  action  by  tbe  plaintiff,  as  ad- 
ministrator of  tbe  estate  of  Joseph  Luda,  de- 
ceased, to  recover  damages  from  tbe  defend- 
ant tbe  Wisconsin  Northwestern  Railway 
Company,  for  the  injuries  and  death  of 
Joseph  Lucia,  caused  by  the  alleged  negli- 
goice  of  tbe  defendant.  Joseph  Lucia  was 
employed  by  tbe  defendant  as  conductor  on 
one  of  its  trains  making  regular  trips  from 
Taylor  Rapids  to  Glrard  Junction,  Wis.  The 
trains  were  used  principally  to  haul  logs  from 
Taylor    Rapids    to    Menominee,    Mich.      On 
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Jannary  S,  1916,  Joseph  Lnda,  wbo  at  the 
time  of  the  accident  was  doing  a  brakeman's 
work.  In  making  a  cnt  for  the  purpose  of 
making  a  "flying  swltdi"  or  dropping  some 
fiat  cars,  which  constituted  part  of  the  train, 
onto  a  side  track,  fell  from  the  car,  reoely- 
Ing  injuries  which  resulted  In  his  death  some 
hours  later.  At  the  dose  of  the  testlmiony, 
the  circuit  court  awarded  Judgment,  dismiss- 
ing the  plaintiff's  complalilt  on  the  merits. 

Martin,  Martin  &  Martin,  of  Green  Bay, 
and  J.  G.  Morgan,  of  Wausaukee,  for  appel- 
lant Kreutzcr,  Bird,  Okoneski  &  Pucbuer, 
of  Wausau,  for  respondent. 

SIBBEX)KBR,  J.  (after  stating  the  facts  as 
ahoTC).  The  plaintiff  alleged  in  his  com- 
plaint that  the  accident -was  due  to  the  neg- 
ligence of  the  defendant  in  employing  only 
one  brakeman  instead  of  two,  thereby  com- 
pelling Joseph  Luda  to  perform  part  of  the 
brakeman's  work;  that  the  defendant  was 
negligent  in  not  establishing  and  publishing 
certain  rules  and  regulations  and  seeing  that 
they  were  observed  by  members  of  the  train 
crew;  that  the  engineer  was  guilty  of  neg- 
lig«ice  In  falling  to  exercise  reasonable  care 
In  operating  the*  locomotive  engine  for  the 
purpose  of  making  the  "flying  switch"  by 
omitting  the  ordinary  precautions  of  avoid- 
ing injury  to  the  deceased. 

In  order  to  permit  Joseph  Luda  to  make 
the  "flying  switch,"  he  was  required  to  take 
a  position  on  the  side  of  the  box  car  where 
he  stood  mpon  an  iron  footrest  or  stirrup  at 
the  bottom  of  the  car  and  hdd  on  with  his 
hands  to  an  iron  handhold  attadied  to  the 
side  of  the  car.  While  in  this  position,  lie 
was  obliged  to  reach  around  the  side  of  the 
box  car  with  his  left  hand,  to  grasp  a  lever 
placed  on  the  flat  car  coupled  to  the  box  car 
tor  the  purpose  of  pulling  the  coupling  pin  of 
these  two  cars,  and  thus  make  it  possible  to 
make  the  drop  or  "flying  switch."  The  plain- 
tiff daims  that,  in  order  to  make  the  "flying 
switch,"  it  was  the  duty  of  the  engineer  to 
slacken  the  speed  of  his  engine  gradually  and 
to  "give  sladc"  in  order  that  Joseph  Luda 
mlg^t  pull  the  pin;  and  that  it  was  also  the 
duty  of  the  engineer  not  to  speed  up  his  en- 
gine in  its  forward  movement  untU  Joseph 
lAicia,  by  a  signal,  notified  him  that  he  had 
pulled  the  pin;  and  that  it  was  also  the  duty 
of  the  engineer  to  watch  from  his  cab  on  the 
engine  the  movements  of  Joseph  Luda,  and 
not  to  speed  up  and  miove  his  engine  forward 
until  he  had  received  sudi  a  signal.  The 
plaintiff  claims  that  the  engineer  carelessly 
and  negligently  failed  to  perform  these  du- 
ties in  the  ordinary  and  usual  manner,  In 
that,  after  giving  slack,  he  rapidly  moved  the 
engine  forward  without  waiting  for  a  signal 
from  Lucia  to  do  so,  and  while  Luda  was 
still  attempting  to  pull  the  coupling  pin,  and 
that  this  careless  and  sudden  moving  forward 
of  the  engine  caused  Lucia  to  lose  his  balance 


and  tall  from  the  box  car,  Injuring  Mm  seri- 
ously, which  resulted  In  his  death.  The  de- 
fendant alleges  that  the  conduct  of  the  en- 
gineer in  giving  slack  and  then  going  forward 
without  signal  from  Luda  was  not  different 
from  the  ordinary  and  customary  way,  that 
the  person  about  to  pull  the  pin  sometimes' 
signals  the  engineer  and  sometimes  not,  and 
that  the  engineer  on  the  occasion  in  question 
leaned  from  his  cab  and  tried  to  see  Luda 
but  could  not  see  him.  The  defendant  also 
alleges  that  the  engineer's  moving  of  the 
train  ahead  without  the  signal  was  not  the 
cause  of  Lucia's  fall  resulting  in  his  death. 
[1]  It  appears  that  the  train  in  question 
was  composed  of  an  engine,  a  tender,  a  box 
car,  ten  flat  cars,  and  a  cabirase,  and  was  re- 
turning to  Bird  Center  for  the  purpose  of  re- 
loading, and  that  the  acdd^it  occurred  near 
a  switch  on  thla  return  trip  where  it  bad 
been  dedded  to  make  a  "flying  switch"  for 
the  purpose  of  transferring  In  front  of  the  at- 
glne  the  flve  flat  cars  Immediate  behind  the 
box  car.  To  accomplish  this,  the  train  came 
to  a  stop  some  distance  ftVMn  die  swttdL  All 
but  flve  cars  were  cat  off  the  rear  end  of  the 
train,  leaving  flve  empty  flat  cars  and  the  box 
car  attached  to  the  engine  to  approach  the 
switch  with  suffldent  speed  to  t^ve  the  five 
flat  cars  a  momentum.  Just  before  reaching 
the  swltcta,  which  would  cause  them  to  run 
onto  the  ^de  track  when  detached.  Luda 
had  cut  off  all  but  the  flve  flat  cars-,  passed  to 
the  box  car  while  the  engine  and  cars  were 
standing  still,  and  took  his  position  on  the 
side  of  the  box  car  at  the  rear  right-hand 
side  standing  on  the  iron  footrest  attached 
to  the  bottom  of  the  car,  with  his  right  hand 
holding  onto  an  iron  handhold  on  the  side  of 
the  car.  At  this  point  of  preparing  to  make 
"the  flying  switch,"  the  engine  was  about 
600  feet  north  of  the  swltdi  at  which  the 
brakeman  was  stationed  to  throw  the  switdi 
at  the  proper  time.  The  engineer  was  in  his 
cab  looking  back  at  Luda  awaiting  the  sig- 
nal to  advance.  Luda  gave  the  signal  to  ad- 
vance from  his  position  on  the  side  of  the 
box  car,  and  the  engineer  moved  forward  at- 
taining a  speed  of  from  10  to  12  miles  an 
hour.  The  track  is  slighUy  upgrade  to  a 
point  about  50  feet  north  of  the  switch  and 
was  curved  from  the  switch  toward  the  left 
for  some  distance  southward.  Wfaen  the  en- 
gine was  at  a  point  somewhere  between  the 
switdi  and  a  point  four  or  flve  car  lengths  to 
the  north,  the  engineer  slacked  bis  engine  for 
Luda  to  pull  the  pin  and  started  up  with  a 
sudden  movement  without  waiting  for  or  re- 
ceiving a  signal  from  Luda  to  do  so.  Luda 
had  not  succeeded  in  pulling  the  pin  and  un- 
coupling the  cars,  as  had  been  planned  when 
the  engine  started  up  again,  and  so  the  train 
of  flat  and  box  cars-  remained  attached  and 
followed  the  engine  in  its  forward  movement 
until  it  stopped  at  a  point  where  the  rear 
flat  car  was  about  70  feet  south  of  the  switch.. 
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At  tills  time,  Lnda  web  found  <K>  feet  south 
of  the  swltcb  outside  and  alongside  of  the 
Tl^t-hand  rail  with  his  feet  forward.  No 
one  saw  blm  fall.  He  was  seriously  Injured. 
The  accident  happened  about  11  SO  o'clock 
a.m.,  and  he  died  at  6  o'clock  pjn.  the  6an>e 
day.  nie  evidence  shows  that,  in  order  to 
uncouple  the  flat  car  as  cont^nplated  to 
make  the  "flying  switch,"  Luda  bad  to  reach 
around  the  end  of  the  box  car  with  bis  left 
Iiand  while  leaning  toward  the  flat  car 
standing  on  the  foothold,  holding  onto  the 
handhold  with  his  right  hand,  and  grasp  the 
handle  of  the  lerer  attached  to  the  flat  car  so 
as  to  operate  this  device  to  pull  the  coupling 
pin  when  the  proper  slack  had  been  given. 
It  is  apparent  that  Luda  during  this  opera- 
tion was  necessarily  In  a  reclining  or  leaning 
position,  and  that  he  would  necessarily  re- 
main in  thia  position  until  he  had  pulled  the 
pin  to  uncouple  the  cars,  and  that  he  would 
resume  the  erect  position  before  giving  the 
signal  to  the  engineer  to  advance  so  as  to 
puU  away  from  the  detached  cars  and  per- 
mit them  to  run  onto  the  side  track.  Xhe 
evidence  is  in  dispute  whether  or  not  the  en- 
gineer could  see  Lucia  at  any  time  after  he 
gave  liuda  "slack"  to  pull  the  coupling  pin, 
tint  there  Is  no  dispute  but  that  he  advanced 
suddenly  after  giving  "slack"  without  a  sig- 
nal from  Lucia  to  do  so.  There  is  evidence 
tending  to  show  that  Luda  persisted  in  the 
leaning  position,  apparently  attempting  to 
operate  the  lever  for  pulling  the  pin  until  he 
had,  or  nearly  had,  approached  the  switch 
where  Miller,  the  brakeman,  was  stationed  to 
throw  the  switch  when  the  cars  separated  to 
make  the  "flying  switch."  The  conditions 
surrounding  Lnda  during  the  oiteratton  as 
detailed  by  the  evidence  tend  to  show  the 
hazards  and  dangers  to  which  he  must  in- 
evitably have  been  exposed  in  performing  the 
duties  Inddent  to  this  employment.  View- 
ing them  in  the  light  of  comm(»i  knowledge, 
it  is  manifest  that  a  sudden  forward  move- 
ment of  the  car  be  was  on  would  naturally 
tend  to  prevent  him  from  regaining  the  erect 
and  secure  position  on  the  side  of  the  car 
that  was  usually  taken  to  give  the  signal  to 
the  engineer  to  advance  after  the  cars  had 
been  successfully  uncoupled,  and  that  such 
movement  of  the  engine  would  tend  to  cause 
him  to  lose  control  of  his  security  and  safety 
in  this  position,  and  thus  tend  to  cause  him 
to  fall  oft  the  car. 

nie  testimony  of  the  engineer  and  the  fire- 
man permit  of  this  inference.  The  effect 
thereof  is  concisely  summed  up  by  the  en- 
gineer Id  the  following: 

"9.  Ton  kn«w  that  moving  forward  without 
getting  any  signal  fi-om  the  man  pulling  the  pin 
was  a  pretty  dangerous  thing?  A.  Yes,  sir. 
Q.  You  knew  in  doing  it  it  was  pretty  likely  to 
rwnlt  in  bis  injury?  A.  I  don't  know  if  it  was 
or  not.  Q.  •  •  •  When  you  said  it  was 
dangerous,  you  meant  he  was  Ukely  to  get  hurt, 
didn't  you?    A.  Yes,  sir." 


I  [2]  Tbia  Is  very  direct  opinion  evidence  In- 
terpreting the  effect  of  the  sudden  forward 
movement  of  the  engine  while  Luda  was  in 
the  act  of  performing  his  duty  In  uncoupling 
the  flat  cars  in  question  and  its  dangerous 
effect  as  to  Luda's  safety.  l^«i  fact  of 
Lucia's  falling  off  the  car  at. the  time  and 
place  cannot  be  qaestloned.  There  are  no 
facts  Or  drcum,stances  tending  to  show  that 
his  falling  off  the  train  was  attributable  to 
any  cause  not  connected  with  the  operation 
of  the  train.  Whether'  the  facts  are  disputed 
or  undisputed,  if  different  minds  are  natural- 
ly and  honestly  led  to  different  conclusions 
in  determining  whether  or  not  the  want  of 
ordinary  care  on  the  part  'of  the  engineer  in 
operating  the  train  at  the  time  in  question 
was'  the  proximate  cause  of  produdng  Luda's 
death,  then  the  case  presents  a  jury  issue, 
and  it  was  clearly  error  to  take  it  from  the 
jqjry.  It  Is  abundantly  established  that,  if 
there  is  any  credible  evidence  in  the  case 
from  which  reasonable  Inferences  may  be 
drawn  In  support  of  the  claim  of  either  par- 
ty, the  court  cannot  assume  to  decide  the  con- 
troversy as  a  matter  of  law.  Morgan  v. 
Pleshek,  120  Wis.  306,  97  N.  W.  916,  and 
cases  dted;  Oalboun  v.  Oreat  Northern  Rail- 
way Co.,  162  Wis.  264,  166  N.  W.  198 ;  Wln- 
chel  V.  Goodyear,  126  Wis.  271, 105  N.  W.  824, 
and  cases  dted. 

[3]  We  are  persuaded  that  the  facts  and 
drcnmstances  shown  by  the  evidence  re- 
quired submission  of  the  case  to  a  jury,  and 
that  the  court  erred  in  holding  that  the 
evldencb  presented  no  Jury  question.  If  It 
shall  be  determined  that  the  engineer's  neg- 
ligence was  the  proximate  cause  of  Luda's 
death,  then,  under  the  facts  and  circum- 
stances disclosed  by  the  record,  he  did  not 
assume  the  ilsk  within  the  contemplation  of 
the  federal  statute  governing  the  case.  Gra- 
ber  V.  Duluth  South  Shore  &  Atlantic  Ry. 
Co.,  159  Wis.  414,  150  N.  W.  489. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  triaL 


STATE  ex  reL  STRACHOTA  v.  FRANZ. 
(Supreme  Court  of  Wisconsin.    June  12,  1917.) 

1.  Habeas  Coefds  «=»99(1)— Fathbb's  Hioht 

OF  CDSTODY— LiMrrATIONS. 

If  the  father  is  not  a  fit  person  to  have  the 
custody  of  his  infant  children,  the  court  will 
award  custody  to  another. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  {  84.] 

2.  Habeas  Cobpus  $=»85(1) — Custody  of  In- 
PANTS— Evidence. 

In  a  habeas  corpus  proceedin?  by  father  to 
obtain  custody  of  hia  infant  children,  evidence 
held  sufficiently  to  show  that  father  wns  an 
unsuitable  person  to  have  the  custody  and  that 
custody  ought  to  be  continued  in  defendant. 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §§  77,  78.] 
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8.  Habeas  Cobpus  ®=>99(1)— Cdotodt  of  In- 
fants—Religion AS  AFFECnSQ  RiauT. 
In  habeas  corpus  to  obtain  custody  of  in- 
fants, the  question  of  religion  should  be  given 
careful  consideration,  and,  other  things  being 
equal,  custody  awarded  to  thooe  having  the 
same  faith  as  the  parents  of  the  child;  but  clear 
temporal  advantages  resulting  from  other  cus- 
tody may  contr<d  the  other  way. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  84.] 

Error  to  Circuit  Court,  Marathon  Oonni- 
ty ;  A.  H.  Reld,  Judge. 

Habeas  corpus  proceeding  by  the  State, 
on  relation  of  EMward  Strachota,  against 
John  Franz.  From  a  Judgment  dismissing 
the  proceeding,  plaintiff  brings  error.  Af- 
finne<d. 

This  is  a  writ  of  error  to  review  a  judg- 
ment ot  the  circuit  court  of  Marathon  county 
dismissing  a-  habeas  corpus  proceeding.  The 
petitioner,  Strachota,  is  the  father  of  two 
children,  aged  respectively  11  and  9  years, 
who  have  lived  for  more  than  seven  years 
with  their  maternal  uncle  and  aunt,  John 
Franz  and  his  sister  Minnie  Franz.  The  pe- 
titioner oommeQCed  habeas  corpus  proceed- 
ings to  obtain  the  custody  of  the  children  in 
order  that  he  might  place  them  in  charge  of 
William  Jaeger  and  his  wife,  living  in  the 
county  of  Fond  dn  Lac. 

The  facts  found  by  the  court  and  practic- 
ally uncontradicted  are  these:  The  relator 
married  Carrie  Franz  in  1901.  The  childr^i 
are  the  fruit  of  that  marriage.  The  petition- 
er Inherited  about  $1,000.  He  carried  on  the 
saloon  business  first  at  Wausau  and  after- 
wards at  Pine  River,  but  was  unsuccessful, 
lost  his  proi)erty,  did  not  obtain  steady  em- 
ployment, provided  little  for  his  family, 
drank  to  excess,  and  in  the  summer  of  190S 
his  wife  with  her  two  Infant  children  was 
practically  compelled  to  go  to  the  home  of 
her  brother  (the  defendant)  for  support. 
About  three  weeks  afterwards,  the  wife  was 
taken  ill  and  died  at  the  hospital  at  Wausau 
after  two  weeks'  illness.  The  children  were 
taken  to  the  defendant's  home  with  the  fa- 
ther's consent  and  have  lived  there  ever  since 
and  have  been  well  taken  care  of.  The  pe- 
titioner has  drifted  about  without  steady 
employment  during  this  entire  time,  has  con- 
tinned  his  drinking  habits,  accumulated  no 
property,  paid  little  attention  to  the  children, 
contributed  less  than  $50  to  their  support, 
and  is  morally  unfit  to  have  the  care  of  the 
children.  The  defendant  is  a  farmer  with  a 
good  and  well-stocked  farm,  living  with  bis 
sister,  who  is  his  housekeeper,  is  entirely 
able  to  take  care  of  the  children,  and  desires 
to  do  so,  and  also  intends  to  give  them  a  good 
education.  Up  to  her  death  in  December, 
1914,  the  grandmother  of  the  children  lived 
with  the  defendant  an'd  gave  the  chlldr»i 
much  attention.     The  children  are  greatly 


attached  to  the  defendant  and  bis  sister,  and 
the  attachment  is  fully  reciiMt>cated. 

The  petitioner  intends.  If  awarded  the  cns> 
tody  of  the  children,  to  place  th«n  in  the 
home  of  William  Jaeger  and  wife,  people  of 
good  character  and  standing  living  in  Food  da 
Lac  county,  who  are  amply  able  to  take  care 
of  them  and  desire  to  adopt  them.  The  pe- 
titioner and  the  Jaegers  are  Catholics,  and 
the  children  were  baptized  In  that  church. 
Their  mother  was  brought  np  a  Lutheran, 
but  professed  the  Catholic  faith  shortly  be- 
fore her  death.  The  defendant  and  his  sister 
are  Lutherans.  Just  before  her  death,  the 
mothor  of  the  children  requested  that  tba 
chlMren  be  taken  care  of  by  her  mother  at 
defendant's  home. 

The  trial  court  conclnded  that  the  father 
was  not  a  suitable  person  to  have  the  cus- 
tody of  the  children,  and  that  the  evid^ice 
failed  to  show  that  any  change  of  custody 
was  required  for  the  best  interests  of  the 
children  and  continued  their  custody  in  the 
defendant. 

Regner  &  Rlngle,  of  Wausau,  for  plain- 
tiff  in  error.  Brovm,  Pradt  &  Genricb,  of 
Wausau,  for  (defendant  in  error. 

WINSLOW,  C.  J.  (after  stating  the  fticts 
as  at>ove).    In  this  case  it  is  held: 

[1]  I.  The  father's  common-law  right  to 
the  custody  of  his  infant  children  la  subject 
to  the  condition  that  be  be  a  suitable  and  fit 
person  for  the  trust.  If  the  welfare  of  the 
children  demands  that  the  custody  be  given 
to  another,  the  court  will  so  order.  Sheers 
T.  Stein,  75  WU.  44,  43  N.  W.  728,  5  L.  R.  A. 
781;  Ivommin  v.  Lorfeld,  107  Wis.  265,  83 
N.  W.  259. 

[2]  11.  The  conclusions  of  the  trial  court 
in  the  present  case,  to  the  ^ect  (1)  that  the 
plaintiff  in  error  was  an  unsuitable  person 
to  have  the  custody  or  care  of  the  children, 
(2)  that  there  was  no  showing  that  the  best 
interests  of  the  children  required  any  change 
in  their  present  custody,  and  (3)  that  their 
care  and  custo'dy  ought  to  be  continued  In  the 
defendant  in  error,  are  amply  sustained  by 
the  evidence. 

[$]  III.  The  question  of  the  religion  in 
which  the  child  shall  be  brought  up  is  al- 
ways entitled  to  careftU  consideration,  and, 
if  the  temporal  Interests  of  the  child  will  be 
as  well  taken  care  of  when  the  child  is  placed 
in  the  custody  of  persons  of  the  same  faith 
as  the  parents,  that  fact  should  be  con- 
sidered as  controlling.  If,  however,  there 
are  clear  temporal  advantages  resulting 
from  other  custody,  they  may  well  be  suf- 
ficient to  be  controlling  the  other  way.  In 
the  present  case,  the  trial  ju^ge  concluded 
that  the  latter  situation  was  presented,  and 
we  cannot  say  that  he  was  in  error. 

Juderment  affirmed. 
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WBIBEIi  V.  BOSTON  PIAKO  &  MUSIC  CO.* 

(No.  31506.) 

(Supreme  Court  of  Iowa.    June  20,  1917.) 

1.  Pleading  <8=»11— An8Ww«— fiUFFiCBBNor. 

In  a  merchant's  action  on  an  agrrcement  to 
pay  him  a  specified  amount  if  he  followed  cer- 
tain directiong,  and  bis  sales  did  not  increase 
«  certain  percentage,  plaintiff  liaving  pleaded 
performance,  an  answer  alleging  plaintiff's  fail- 
ure to  follow  the  directions  contained  in  certain 
books,  whldi  were  not  incorporated  into  the 
answer,  vas  insufficient,  nnder  Code,  |  S628,  re- 
quiring that  in  controverting  allegations  of 
performance  the  tacts  relied  on  shall  be  specif- 
ically stated. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent.  Dig.  S  81.] 

Z.   CONTBACTS   <8=»229(1)— CONSTBTJCTION. 

Where  a  concern  selling  a  merchant  adver- 
tising matter  and  articles  to  be  used  as  contest 
prizes  agreed  to  pay  a  certain  amount  if  the 
sales  did  not  increase  a  certain  percentage  upon 
its  directions  being  followed,  the  increase  in 
trade  should  be  determined  by  comparing  the 
entire  sales  before  and  after  the  agreement,  and 
not  the  increase  due  to  the  contests  and  adver- 
tising matter. 

[£M.  Note. — EV>r  other  cases,  see  Contracts, 
Cent.  Dig.  H  1(«5-1057,  1059-1066,  1070.] 

8.  Affkai.  and  Ebbob  «=s>1050(1)— Habiixxsb 

■Ebbob— Excluding  Evidkncs. 

Any  error  in  admitting  plaintiff's  explana- 
tion that  he  had  compared  his  trade  for  certain 
periods,  because  of  a  statement  by  defendant's 
agent,  is  harmless,  where  he  immediately  tes- 
tified to  his  trade  for  the  correct  periods. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1068,  1068,  4163,  4157.] 

Appeal  from  District  Ciourt,  Johnson  Coun- 
ty;   R.  P.  Howell,  Judge. 

Action  on  the  contract  resulted  in  Judg- 
ment as  prayed.  The  defendants  appeal.  Af- 
firmed. 

C.  H.  Van  Law,  of  Marshalltown,  and  Otto 
&  Otto,  of  Iowa  City,  for  appellants.  Rem- 
ley  &  Abrams,  of  Iowa  City,  and  J.  B.  Jor- 
dan, of  Waterloo,  for  appellee. 

LADD,  J.  The  defendant  is  a  corporation 
engaged  In  developing  the  business  of  retail 
merchants  by  systematic  advertising,  and  In- 
cidentally in  selling  to  said  merchants  at  a 
profit  goods  such  as  pianos,  watches,  sewing 
machines,  and  the  like  to  be  given  as  prizes. 
The  plaintiff  was  engaged  in  the  hardware 
business  at  S^irbank,  and  on  March  12, 
1914,  entered  into  a  contract  with  defend- 
ant, by  signing  an  order  which  was  accept- 
ed, for  one  piano,  one  gold  watch  or  sewing 
machine,  and  a  large  amount  of  advertising 
matter,  duebiUs,  pledge  or  patronage  cards, 
one  book  entitled  "How  to  Start  a  Contest," 
another  on  "The  Art  of  Successfully  Con- 
ducting a  Piano  Contest,"  and  a  third  known 
as  a  "Model  Ad  Book."  The  plaintlfr  under- 
took to  pay  therefor  $358,  as  follows:  One 
fourth  within  90  days  from  date  of  ship- 
ment, and  the  balance  in  eight  equal  pay- 
ments, two  months  apart,  the  first  to  be  due 
in  fire  months.  Under  the  head  of  "Assur- 
ance of  Trade"  was  this  stipulation:  | 


"Aa  a  further  consideration,  it  is  hereby  mu- 
tually agreed  that  in  the  event  twenty-five  per 
cent,  of  the  dealer's  increase  in  trade,  during  a 
period  of  thirteen  montlis  from  the  date  of  this 
order,  does  not  equal  the  sum  of  $400,  the  said 
piano  company  will  make  up  the  difference  be- 
tween said  sum  and  twenty-five  per  cent,  of 
the  actual  increase  in  trade.  It  is  expressly 
understood  that  this  provision  is  effective  only 
when  the  dealer  makes  satisfactory  proof  of  the 
deficiency  herein  referred  to,  and  complies  in 
every  respect  with  the  terms  of  this  order  given 
to  the  said  piano  company,  as  well  as  promptly 
meeting  his  obligations  with  reference  thereto." 

The  plaintiff  alleged  the  making  of  the 
contract,  including  portion  thereof  as  quoted, 
and  that  he  had  fully  complied  with  all  its 
conditions;  that  his  business  had  not  in- 
creased during  the  13  months  of  the  piano 
contest  as  warranted,  but  had  actually  de- 
creased; and  he  prayed  for.  Judgment  in  the 
sum  of  $400.  The  defendant  in  the  first  divi- 
sion of  the  answer  admitted  having  'entered 
into  the  contract,  but  denied  each  and  every 
other  allegation;  in  the  second  division  it 
alleged  that  no  proof  of  deficiency  in  the 
Increase  of  trade  had  ever  been  furnished  the 
defendant ;  and  In  the  third  division  pleaded 
generally  the. purposes  of  the  contract,  and 
that  plaintiff  undertook  generally  to  pursue 
the  methods  outlined  therein;  that  plaintiff 
failed  to  follow  the  Instructions  and  sugges- 
tions contained  in  the  book  furnished  "How 
to  Start  a  Contest";  also  failed  to  obey  in- 
structions Included  in  the  book  entitled  "The 
Art  of  Successfully  conducting  a  Piano  Con- 
test"; and  also  failed  to  give -heed  to  the 
suggestions  and  instructions  in  the  book 
known  as  "Model  Ad  Book";  and  in  many 
other  respects  and  particularly  failed  to  pur- 
sue the  course  outlined  In  the  instructions 
supplied  him,  and  defendant  prayed  that  It 
be  permitted  to  go  hence  with  Its  costs. 

[1]  The  plaintiff  moved  to  strike  the  third 
division  from  the  answer  for  that  the  allega- 
tions therein  (1)  did  not  constitute  a  defense ; 
(2)  the  contract  did  not  require  plaintiff  to 
follow  the  suggestions  and  Instructions  men- 
tioned as  a  condition  precedent  to  compliance 
with  the  assurance  of  trade  olause;  (3)  the 
defense  was  sham  In  that  it  filled  to  specify 
what  plaintiff  ought  to  have  done  which  he 
did  not  do  or  any  breach  In  the  i)erformanoe 
of  the  contract  by  plaintiff.  This  motion  was 
sustained,  and,  as  we  think,  rightly  so.  The 
plaintiff  had  pleaded  the  contract  and  full 
performance,  as  permitted  by  section  3626  of 
the  (Tode,  and  section  3628  expressly  declares 
that  In  controverting  such  allegation  of  per- 
formance "It  shall  not  be  sufficient  to  do  so 
In  terms  contradictory  of  the  allegation,  but 
the  facts  relied  on  shall  be  specifically  stat- 
ed." The  only  portion  of  the  third  division 
of  the  answer  which  could  be  claimed  to  be 
at  all  specific  Is  that  which  avers  failure  to 
comply  with  the  instructions  and  suggestions 
of  the  books  named.  But  there  was  no  in- 
timation as  to  wltat  these  books  contained 
save  as  found  in  their  titles.    This  being  so, 
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it  needs  hardly  be  said  that,  Inasmuch  as 
the  facts  were  not  "specllioilly  stated,"  In 
order  to  have  put  in  lasue  the  alleged  perform- 
ance of  the  contract  by  plalntlfT  the  defend- 
ant should  have  specified  the  particular  re- 
spect In  which  plaintiff  had  failed  to  comply 
with  some  condition  or  undertaking  of  the 
contract  Knapp  v.  Teoman,  139  Iowa,  136, 
117  N.  W.  298;  Stork  v.  Supreme  Lodge,  113 
Iowa,  724,  84  N.  W.  721;  Richards  v.  Hellen, 
153  Iowa,  66,  133  N.  W.  393 ;  Krause  v.  Mod- 
em Woodman,  133  Iowa,  199,  110  N.  W.  462. 

The  bringing  of  suit  on  a  contract  neces- 
sarily 1b  on  tlie  theory  of  performance  on 
the  part  of  plaintiff,  and,  instead  of  exact- 
ing allegations  concerning  each  detail,  a  gen- 
eral assertion  of  complete  performance  is 
deemed  to  cover,  all  separately,  and  the  de- 
fendant la  this  answer  is  required  to  point 
out  spedflcally  the  particular  Instances  of 
delinquency  on  plaintiff's  part,  and  aver  the 
facts  with  reference  thereto.  This  simpli- 
fies the  issues,  and  avoids  the  Incumbrance 
of  the  record  with  needless  reference  to  por^ 
tions  of  the  contract  not  drawn  into  the  con- 
troversy. The  third  division  of  the  answer 
did  not  direct  attention  to  the  facts,  but 
pleaded  nonperformance  In  terms  nearly  as 
general  as  performance  had  been  alleged  In 
the  petition.  It  should  have  pointed  out  spe- 
cifically wherein  plaintiff  had  not  done  as  he 
had  undertaken,  and  thereby  particularized 
the  Issues,  to  the  end  that  the  parties  might 
have  known  in  advance  the  precise  questions 
Involved.  The  third  division  of  the  answer 
was  rightly  stricken. 

[2]  II.  As  tending  to  prove  that  plalntlfTs 
trade  did  not  increase  during  the  13  months 
following  the  making  of  the  contract,  evi- 
dence was  received,  over  objection,  tending 
to  prove  the  amount  of  his  trade  during  this 
period  and  the  amount  thereof  during  the 
preceding  13  months.  The  objection  is  on 
the  theory  that  any  Increase  must  be  traced 
to,  and  shown  to  have  been  consequent  on, 
the  piano  contest  and  advertising  In  pursu- 
ance of  the  contract.  To  so  do  would  seem 
utterly  Impracticable,  for  a  merchant  could 
not  be  expected  to  ascertain  what  Influenced 
each  customer  to  buy,  nor  would  all  custom- 
ers be  able  to  detail  precisely  the  Influences 
leading  them  to  bestow  their  patronage  on 
one  merchant  rather  than  another.  Nor  does 
the  contract  so  specify.  The  portion  of  the 
contract  quoted  does  not  define  how  the  In- 
crease shall  be  ascertained.  It  only  purports 
to  specify  on  what  condition  $400,  or  that 
amount  less  25  per  cent,  of  the  increase,  shall 
be  paid  to  plaintiff.  In  not  limiting  said 
increase  to  that  occasioned  by  the  enterprise 
undertaken,  the  parties  evidently  recognized 
the  Impracticability  of  tracing  any  Increase 
in  business  definitely  to  such  a  cause,  and 
therefore  referred  to  any  Increase  of  business 
which  might  come.  This  being  so,  it  would 
seem   that  the   previous  trade  of  plaintiff 


would  furnish  a  fair  criterion  In  ascertain- 
ing whether  it  had  increased  and  how  much. 
Of  course,  previous  trade  might  have  been 
abnormal  or  unusual  for  some  reason,  and 
this  might  well  be  considered  in  determining 
whether  there  had  been  any  actual  increase 
and,  if  so,  how  mudt.  But  no  such  evldoice 
was  adduced,  and  defendant  rested  on  its 
contention  that  the  undertaking  to  pay  the 
difference  between  f400  and  25  per  cent  of 
the  increase  in  plaintiff's  trade  might  be  de- 
manded only  upon  a  practically  impossible 
showing  of  such  deficiencies  by  specific  proot 
of  the  actual  amount  attributable  to  the 
methods  prescribed  and  pursued  in  pursu- 
ance of  the  contract  We  are  not  Inclined  to 
so  construe  the  contract,  and  are  of  opinion 
that  the  evidence  of  the  amount  of  plaintiff's 
trade  during  the  13  months  under  the  con- 
tract and  a  like  period  previous  thereto  was 
admissible,  and  that.  In  the  absence  of  any 
other  showing,  was  conclusive  as  to  plain- 
tiflTs  trade  having  decreased. 

[S]  III.  The  court's  ruling  in  permitting 
the  plaintiff  to  explain  that  he  had  compared 
his  trade  for  13  months  under  the  contract 
with  the  12  months  previoas,  because  of  an 
explanation  by  the  defendant's  agent  was 
entirely  without  prejudice,  for  he  immedi- 
ately testified  to  his  trade  during  the  periods 
of  13  months  each. 

The  Judgment  is  affirmed. 

GAYNOR,  C.  J.,  and  EVANS  and  SALING; 
ER,  33.,  concurring. 


CAMPBBLI/ et  al.  V.  DAVIS.    (No.  30841.) 
(Supreme  Court  of  Iowa.     June  20,  1917.) 

Appbai,  and  Bbbob  «=>767(1)— Bbiefs— Nk- 
CESSITT  OF  Compliance  with  Rule. 
Where  appellant  wholly  failed  to  comply 
with  role  53  (128  N.  W.  xi),  requiring  brief  to 
state  the  nature  of  the  action,  issuoe,  and  how 
decided,  and  statement  of  facts  presenting  errors 
relied  on,  the  case  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3092.] 

Appeal  from  District  Court,  Adams  Coun- 
ty ;  Thomas  L.  Maxwell,  Judge. 

For  rea8<His  stated  later,  a  statement  of  the 
case  in  brief,  the  Issues  and  tbelr  determina- 
tion. Is  not  made  here.    Affirmed. 

J.  H.  Rltchey,  of  Corning,  for  appellants. 
Stanley  &  Stanley,  of  Coming,  for  appellee. 


SAIIN6ER,  X    Rale  53  (128  N.  W.  xl)  re> 
quires  the  brief  of  appellant  to  contain : 
"A  short  and  clear  statement  disdosinc": 

A.  "The  nature  of  the  action." 

B.  "What  the  issues  were." 

C.  "How  the  issues  were  decided." 

D.  "A  brief  and  concise  statement  of  so  much 
of  the  facts  as  fully  presents  the  errors  and  ex- 
ceptions relied  upon. 

E.  "The  errors  relied  upon  for  a  reversal." 
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The  rale  provides  furtber  tbat: 

"FoUowins  this,  the  brief  shall  contain,  under 
a  separate  headinjr  of  each  error  relied  on,  sepa- 
rately nombered  propositionB  or  pmnts,  stated 
eoncisely,  and  withoat  argument  or  elaboration, 
together  with  the  authorities  relied  on  iq  sup- 
port of  them,"  and  "no  alleged  error  or  point 
not  contained  in  this  statement  of  points  shall 
be  raised  afterwards,  either  by  reply  brief,  or  in 
oral  or  printed  argument,  or  on  petition  for  ro- 
bearing." 

We  are  ot  (^Inloa  this  rule  provldeB  that. 
If  Its  requirements  are  totally  not  met,  ap- 
pelant has  no  right  to  review. 

In  the  case  we  bare  there  was  literally  no 
attempt  to  comply  or  compliance  with  any 
requirement  of  said  rule.  We  coald  not  state 
the  nature  of  the  action,  what  the  issues  were, 
or  bow  they  were  decided  without  making  a 
tborongb  and  complete  examination  of  most 
of  the  abstract  and  all  of  the  argument  for 
appellant  It  la  doubtful  If  a  study  of  all 
the  argummt  would  help  on  these  heads.  We 
could  not  venture  to  make  "a  brief  and  con- 
cise statement  of  so  much  of  the  facts  as  ful- 
ly present  the  errors  and  exceptions  relied 
on"  wlthont  study  of  all  the  record.  Appel- 
lant makes  no  attempt  to  make  such  state- 
ment There  is  no  statement  of  any  errors 
relied  on  for  reversal.  There  is  neltber  a 
statement  of  error,  nor  any  separate  or  other 
beading  of  any  error  relied  on,  no  statement 
of  points  under  such  beading  or  any  other. 
The  argument  is  precisely  such  as  was  the 
vogue  before  our  said  rale  was  made.  It  Is 
a  running  mixture  of  abstract  and  argument 
The  first  break  comes  on  page  27;  all  that 
follows  is  on  page  27.  Assume  we  could  as- 
certain what  our  judgment  is  invited  upon 
by  a  careful  study  of  the  whole  of  the  argu- 
ment, it  is  surely  true  we  could  not  ascer- 
tain this  without  such  study.  The  rule  is 
simple  and  of  l<ing  standing.  The  disregard 
of  it  by  appellant  is  absolute.  If  we  shall 
consider  this  appeal  on  the  merits,  it  were 
better  to  abrogate  the  rule.  Its  retention 
would  serve  no  purpose. 

The  judgment  of  the  trial  court  must  be  af- 
firmed. 

Affirmed. 

GATNOR,  C.  X,  and  LADD  and  EVANS, 
JJ.,  concurring. 


GARTER  et  al.  v.  CITY  OOTJNOHj  OF  CITY 

OF  COUNCIL  BLUFFS  et  aL 

(No.  80893.) 

(Supreme  Court  of  Iowa.    June  19,  1917.) 

MURIdPAI,    COBPORATTOKTB    ®=S>43 — COT7NOn,'8 

DiBcaimoitABY  Power— Appkoval  of  Plat. 
Under  Code  1897,  jl^  914-916,  specifying  con- 
tents, etc.,  of  city  addition  plats  and  providing 
that  city  conndl  shall  approve  plats  conforming 
to  such  specifications,  the  council  has  no  discre- 
tionary power  to  withhold  approval  unless  a 
bond  be  furnished  indemnifying  the  city  against 
Dpssible  expenditures  for  street  improvements  in 
the  proposed  addition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Ont  Dig.  {{  120.  121.] 


Appeal  from  District  Court,  Pottawattamie 
County;  O.  D.  Wheeler,  Judge. 

Action  in  equity  for  a  writ  of  mandamus 
in  which  action  it  is  sought  that  the  de- 
fendants, the  duly  elected,  qualified,  and  act- 
ing aldermen  of  the  said  city,  be  ordered  and 
commanded  to  approve  a  plat  In  the  manner 
provided  by  section  916  of  the  Cknie  of  1897. 
Affirmed. 

L.  W.  Schneider,  City  Sol.,  of  Council 
Bluffs,  for  appellants.  Mayne  &  Oreeu,  of 
Council  Bluffs,  for  appellees. 

SALINGER,  J.  I.  The  question  for  our  de- 
termination arises  upon  a  ruling  of  the  trial 
court  overruling  a  demurrer  to  plaintiffs'  pe- 
tition. Review  must  therefore  be  confined  to 
the  legal  effect  of  such  allegations  in  the 
petition  as  tbe  demurrer  admits.  What  is 
thus  admitted  Is  that  the  plaintiffs  are  tbe 
unqualified  owners  In  fee  simple  of  describ- 
ed i«al  estate  situated  in  Council  Bluffs, 
Iowa;  that  prior  to  April  13, 1914,  tbey  caus- 
ed said  property  to  be  laid  off  and  platted  as 
an  addition  to  said  city;  that  said  plat  was 
prepared  and  certified  in  all  matters  as  pro- 
vided by  the  laws  of  the  state;  that  it  was 
acknowledged  and  dedicated  in  tbe  manner 
provided  by  law ;  that  on  or  about  April  13, 
1914,  same  was  filed  with  the  city  clerk  of 
said  city;  that  at  a  meeting  of  said  coun- 
cil the  plat  was  presented  to  it  for  tbelr  ap- 
proval, in  manner  provided  in  section  916 
of  tbe  Code  of  1897,  and  request  made  that 
same  be  approved  in  manner  as  provided  by 
law;  that  thereafter  the  council  took  the 
plat  under  consideration  and  referred  it  to 
tbe  dty  engineer  for  estimate  on  the  cost  of 
grading  of  the  property  covered  by  tbe  plat; 
that  upon  tbe  matter  being  again  presented 
to  the  council  with  request  that  the  plat 
be  approved  tbe  council  refused  to  approve 
unless  the  plaintiff  would  give  a  bond  suffi- 
cient to  cover  the  cost  and  expense  of  grad- 
ing said  property. 

II.  The  parties,  of  course,  agree  upon,  and 
It  was  needless  for  appellant  to  cite  either 
statute  or  case  law  in  sunport  of,  tbe  prop- 
osition that  tbe  writ  of  mandamus  may  not 
control  discretion  In  acting.  Tbe  sole  ques- 
tion Is  whether  tbe  council  might,  in  Its  dis- 
cretion, as  a  condition  precedent  to  approv- 
ing tbe  plat,  make  the  requirement  it  did 
make. 

As  we  apprehend  it,  the  position  of  tbe 
appellant  is  that,  when  tbe  plat  is  once  duly 
recorded,  title  to  the  streets  therein  is 
"thrust"  upon  tbe  dty.  It  argues  that  the 
land  covered  by  tbe  plat  is  rough  and  hilly; 
that,  the  plat  once  being  approved,  there 
might  be  necessity  for  opening  streets  and 
alleys  in  tbe  addition  platted;  that  this 
would  entail  an  obligation  for  a  large  ex- 
penditure to  so  grade  the  streets  and  alleys 
laid  out  in  the  plat  as  to  make  them  avail- 
able for  use  by  the  public;  that  within  a 
reasonable  time  the  owner  of  tbe  platted  land 
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might  demand  snch  exi)endlture,  and  tbat  the 
council  would  be  obliged  to  comply;  that,  as 
matter  of  common  knowledge,  nearly  all  new 
streets  and  alleys  In  new  additions  need  some 
grading  to  put  them  In  proper  condition  to 
be  used  by  the  public;  that  the  owner  may 
sell  some  of  the  lots,  and  the  purchasers 
erect  houses,  and  thereupon  make  demand 
for  such  Improvement  and  expenditure,  which 
the  city  would  be  compelled  to  accede  to, 
and,  should  we  affirm,  there  will  be  imposed 
a  duty  upon  the  city  to  expend  money  to 
grade  the  streets  and  alleys  involved,  and 
the  owner  of  the  plat  will  be  freed  from  the 
cost  of  such  improvement.  The  ultimate 
argument  is  that,  since  the  city  is  subject 
to  this  peril,  therefore  it  has  power  to  make 
security  against  that  peril  a  condition  to  ap- 
proval of  the  plat,  and  that  doing  this  ia  a 
Justifiable  exercise  of  discretion.  The  only 
support  by  citation  with  which  the  appellant 
favors  us  is  a  reference  to  RlchardsJin  v. 
Sioux  City,  136  Iowa,  at  441,  113  N.  W.  928. 
The  case  holds,  at  most,  no  more  than  that. 
If  a  change  be  made  in  an  established  grade, 
the  municipality  is  liable  for  damages  caus- 
ed by  the  change.  It  is  true  a  condition  may 
arise  where  by  forcing  the  dty  to  pave  it 
might  have  to  pay  for  grading  streets  and 
alleys  In  the  addition  which  the  plat  covers. 
Code  1897,  §§  729,  793 ;  ColUns  v.  Iowa  FaUs, 
146  Iowa,  at  309,  125  N.  W.  226. 

Appellee  relies  upon  Oiltner  y.  Albla,  128 
Iowa,  658,  105  N.  W.  194,  Campan  v.  Board, 
86  Mich.  372,  49  N.  W.  39,  and  Van  Husan 
V.  Heames,  91  Mich.  B19,  62  N.  W.  18.  Sep- 
arating argument  and  matter  of  inducement 
from  the  decision,  the  Glltner  Case  holds,  not 
that  there  is  no  discretion  to  make  any  re- 
quirement as  a  condition  precedent  to  approv- 
ing the  plat,  but  that,  when  the  owner  has 
platted  in  conformity  with  the  statutes,  the 
approval  may  not  be  withheld  because  he 
has  not  laid  out  and  dedicated  alleys  through 
blocks  which  he  has  not  subdivided  into  lots. 
The  case  Is  authority  for  no  more  than  that, 
where  the  proposer  of  the  plat  has  compiled 
with  all  things  exacted  by  the  statutes,  he 
may  not  be  refused  approval  upon  the  ground 
aforesaid.  In  much  the  same  situation  is 
the  Campau  Case.  There  everything  had 
been  done  except  the  one  thing  on  account 
of  which  approval  was  refused.  That  was 
that  the  relator's  plat  showed  a  public  al- 
ley on  his  land  20  feet  north  of  a  public 
alley  upon  a  nearby  plat,  and  that,  as  the  al- 
leys in  the  dty  were  cleaned  and  cared  for 
at  the  public  expense,  it  was  undesirable  and 
not  for  the  public  Interest  that  an  alley  on 
relator's  plat  should  be  permitted.  The  case, 
however,  holds  that  the  city  is  under  no  le- 
gal obligation  to  assume  that  burden  of  clean- 
ing alleys,  tbat  the  possibility  it  will  volun* 
tartly  assume  it  affords  no  legal  excuse  for 
declining  to  approve  the  plat,  and  that  the 
board  of  public  works  has  no  power  to  di- 


rect where  an  owner  of  land  shall  establish 
an  alley,  and  he  may  establish  It  where  he 
pleases  so  long  as  he  interferes  with  no  pub< 
lie  or  private  right.  In  substance,  that  Is 
the  effect  of  the  holding  of  the  Van  Husan 
Case. 

If  put  at  its  best,  the  case  of  atq;>eUant 
stands,  so  far,  thus:  The  appellee  has  com- 
plied with  all  the  statutes  exact.  But  he 
has  refused  to  safeguard  the  dty  against 
expenditures  it  may  be  compelled  to  make  If 
the  plat  be  approved.  There  will  be  no  such 
possibility  if  the  plat  be  not  approved.  There 
are  no  dedsions  dted  that  deny  the  dty  the 
right  to  demand  this  particular  safeguard. 
But  of  what  avail  is  all  this  if  the  Legisla- 
ture has  seen  fit  to  define  Just  what  need 
be  done  to  entitle  the  plat  to  approval,  and, 
In  enumerating,  has  failed  to  Indnde  such 
bond  as  the  appellant  demanded  as  some- 
thing that  need  be  done.  It  may  be  conceded 
that  the  council  should  have  the  power  to 
make  such  bond  a  prerequisite  to  approvaL 
But,  if  that  power  is  not  given,  the  licglsla- 
ture  is  the  body  that  must  give  the  relief. 
The  sole  question  then  Is:  What  has  the 
Legislature  done?  The  answer  must  be 
sought  and  Is  found  In  the  statutes.  Sections 
914  and  916  of  the  Code  spedfy  most  minute- 
ly what  the  platter  is  to  do.  The  giving  se- 
curity sudi  as  appellant  sought  to  exact  Is 
not  spedfled,  and  no  possible  construction  can 
find  such  a  requirement  in  these  statutes. 
More,  section  916  does  some  spedfylng  of  its 
own.     It  requires  that: 

All  plats  of  additions  "ebaU  be  divided  by 
streets  into  blodca,  with  alleys  separating  abut- 
ting lots,  and  such  blocks,  streets  and  alleys 
shall  conform  as  nearly  as  practicable  to  the  sise 
of  blocks  and  the  width  of  streets  and  alleys  in 
such  city  or  town,  and  such  streets  and  alleys 
shall  be  extensions  of  the  existing  system  of 
streets  and  alleys  thereof' 

This  does  not  require  what  appellant  did. 
The  requirements  stated  are  followed  by  the 
statement  that  all  subdivisions  except  those 
less  than  one  block  "before  being  recorded 
shall  be  filed  with  the  clerk  of  such  dty  or 
town,  and  when  so  filed  the  conndl,  within  a 
reasonable  time,  shall  consider  the  same, 
and,  if  it  is  found  that  such  plat  conforms 
to  the  provisions  hereof,"  the  council  shall 
direct  approval.  Assume  this  requires  com- 
pliance not  only  with  the  provisions  of  916, 
but  also  with  those  of  914  and  915,  and  it  Is 
still  true  that  ai^ellee  has  complied  with 
all  three,  and  that,  this  being  true,  the  conn- 
dl had  no  discretion  as  to  whether  to  ap- 
prove or  not  It  follows  It  could  not  decline 
to  approve  because  something  not  required  by 
law  was  not  done,  and  that  the  court  ruled 
rightly  in  overruling  the  demurrer  of  defend- 
ants. 

Its  action  must  be,  and  Is,  affirmed. 

OATNOR,  0.  J.,  and  LADO  and  EVANS, 
J3^  concur. 


Digitized  by 


Google 


lowi) 


Sixm  V.  TAt/BOVT 


197 


STATE  ex  lel.  WOODBTFRX  COUNTY  ANTI- 
SALOON  LEAGUE  V.  TALBOTT  et  «L 
CNo.  31117.) 
(Sapreme  Court  of  Iowa.    Jane  18,  1917.) 

Appeai,  and  Ebbos  «=»704(2)  —  Rscord  —  Nt 
cE-ssiTT  or  Etidknce  roB  Review. 
Plaintiff  in  a  suit  to  enjoin  a  disordeily 
bouse  nuisaQce  cannot,  without  the  evidence  be- 
ing presented  in  the  abstract,  have  a  review  of 
the  order  dismissing  the  suit  as  to  certain  of  the 
defendants,  on  the  theory  that  the  court,  having 
foond  a  decree  against  one  defendant,  should, 
to  be  consistent,  have  found  against  the  others, 
an  even  if  under  the  evidence  decree  should  have 
been  for  or  against  all  the  defendants,  it  cannot, 
without  the  evideace,  be  said  the  error  was 
against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §!  2900,  293^,  2941J 

Appeal  from  District  Gonrt,  Woodbury 
Coanty ;  W.  G.  Sears,  Judge. 

Salt  in  equity  to  enjoin  a  disorderly  bouse 
nuisance.  Tbe  suit  was  brought  under  the 
prorlsions  of  Code  Sui^lemental  Supp.  181Q, 
H  4844111  to  4944hll.  Tbla  was  tbe  enact- 
ment at  tbe  Tblrty-Siztb  General  Assembly, 
commonly  known  as  tbe  Red  Ligbt  Injunction 
statute.  Tbree  defendants,  Talbott,  De  Roos, 
and  Valiquette,  were  named.  After  a  full 
hearing  tbe  trial  court  enjoined  tbe  defend- 
ant Anna  Talbott,  and  dismissed  tbe  bill  as 
to  tbe  otber  two  defendants.  From  sucb  or- 
der ot  dismissal,  tbe  plaintiff  bas  appealed. 
Dismissed. 

Jobn  F.  Josepb,  of  Sioux  City,  for  appel- 
lant. 

EVANS,  J.  The  petition  charged  that  the 
defendant  Anna  Talbott  operated  tbe  nui- 
sance complained  of;  that  the  defendant  De 
Roos  had  an  interest  in  the  personal  property 
used  in  tbe  operation  of  such  nuisance ;  that 
tbe  defendant  Valiquette  was  the  owner  of 
tbe  real  estate  upon  which  the  same  was 
operated ;  that  De  Roos  and  Valiquette  each 
had  full  knowledge  of  the  maintenance  of 
such  nuisance.  It  Is  further  made  to  appear 
by  the  pleadings  that  De  Roos  held  a  chattel 
mortgage-  on  some  or  all  of  the  personal  prop- 
erty in  use  by  the  defendant  Anna  Talbott, 
and  that  the  same  was  given  to  secure  the 
purchase  price  thereof.  Each  defendant  an- 
swered separately  with  a  general  denial  and 
a  special  denial  of  any  knowledge  of  the  ex- 
istence of  a  nuisance  upon  said  premises. 
Tbe  constitutionality  of  the  statute  was  at- 
tacked by  both  De  Roos  and  Valiquette  on 
rarlons  grounds,  which  we  shall  have  no 
occasion  to  consider. 

There  was  a  full  hearing  of  evidence  on  the 
merits.  The  case  is  triable  here  In  equity  de 
novo.  It  does  not  appear  that  any  of  the 
evidence  was  preserved,  and  none  is  present- 
ed in  tbe  abstract  The  case  is  presented 
liere  by  tbe  appellant  on  the  theory  that  in- 


asmuch as  the  court  found  a  decree  against 
tbe  defendant  Anna  Talbott,  be  was  bound 
as  a  matter  of  consistency  to  find  a  Uke  de- 
cree against  the  other  defendants,  r^ardless 
of  their  actual  participation  In  the  offease, 
and  regardless  of  their  knowledge  of  tbe  of- 
fense by  their  codefendant.  If  sucb  general 
proposition  were  conceded,  it  would  not 
avail  tbe  appellant.  It  would  amount  only 
to  saying  that  the  decree  of  tbe  trial  court 
Involved  an  Inconsistency  In  that  it  should 
have  been  against  all  of  the  defendants,  or 
against  none.  This  might  be  a  snfiiclent 
8tK>,wlng  of  error,  but  whether  such  error  was 
adverse  to  the  plaintiff  would  depend  upon 
an  examination  of  the  evidence.  The  appel- 
lant argues  the  appeal  upon  the  assumption 
that  the  decree  of  guilt  against  tbe  defendant 
Talbott  is  a  final  adjudication  as  against  all 
of  the  defendants,  and  that  it  does  not  need 
to  be  sustained  on  appeal  by  tbe  presentation 
of  the  evidence  In  its  support  Tbe  trouble 
with  this  position  is  tfaat  the  dismissal  of 
tbe  action,  against  these  appellees  left  no  ad- 
judication against  them.  If  tbe  adjudication 
had  been  against  them,  they  could  have  ap- 
pealed. On  such  aK>eal  they  could  have  been 
beard  to  deny  the  sufllciency  of  the  evidence 
to  show  the  guUt  of  the  defendant  Talbott 
A  finding  by  us  of  the  insufficiency  of  the 
evidence  to  that  end  would  operate  as  a 
complete  protection  to  them.  The  trial  court 
having  dismissed  the  action  below  as  to  them, 
it  left  them  nothing  from  which  they  could 
appeal.  They  are  entitled,  however,  on  this 
appeal  of  the  plaintiff,  to  make  precisely  the 
same  defense  upon  tbe  merits  of  the  evidence 
as  they  could  have  made  as  appellants  if 
they  bad  been  beateij  below.  This  is  a  suf- 
ficient indication  of  the  necessity  of  tbe  pres- 
ervation of  tbe  evidence  and  of  its  presenta- 
tion in  the  abstract  here.  Furthermore,  one 
of  tbe  questions  presented  by  the  pleadings 
is  whether  the  statute  should  be  construed 
retroactively,  so  as  to  operate  upon  contracts 
entered  into  and  continued  Innocently  and 
in  affirmative  good  faith.  This  Is  perhaps 
tbe  most  Important  question  In  tbe  case,  and 
is  the  least  argued.  If  we  should  hold  that 
good  faith  rai^t  be  a  material  consideration 
in  favor  of  the  appellees,  it  could  not  be  as- 
certained without  an  examination  of  tbe 
evidence.  Upon  the  state  of  the  record  before 
us  we  do  not  feel  Justified  in  making  partial 
pronouncements  as  to  the  applicability  of  tbe 
statute  in  question,  because  in  no  event  could 
the  case  be  reversed  up<m  the  merits  In  the 
absence  of  the  evidence.  We  have  no  ar- 
gument for  appellees.  The  appeal  will  be 
dismissed. 
Dismissed. 

6AYN0R,  C.  J.,  and  LADD  and  SALIN- 
GER, JJ.,  concurring. 
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McWILLIAMS  T.  BOBBBTSON  et  ox. 

(No.  31019.) 
(Supreme  Court  of  Iowa.     June  10,  1917.) 

1.  JUDOUENT   «=i>162(4)  —  JUDalCEHT  BT   DK- 

FAULT— Motion  to  Vacatb— Ci«wm  or  Sbsv- 

ICK — COKBOBOBATION. 

Where  plaintiff's  attorney  delivered  to  the 
sheriff  notices  and  copies  for  defendants  and  in- 
dorsed  their  address  on  the  copies,  and  the  sher- 
iff went  to  such  address,  the  circumstance  is 
some  corroboration  for  the  claim  on  motion  to 
vacate  default  judgment  that  service  was  made. 
[Bid.  Mote.— For  other  cases,  see  Judgment, 
C}ent  Dig.  f  322.] 

2.  Judohbnt  <e=9392— Vacatioit  —  Lack  or 
SsBVios  OF  Notice. 

Public  policy  requires  clear  and  satisfactory 
proof  before  a  judgment  will  be  set  aside  against 
the  sheriff's  return  that  notice  of  suit  was  duly 
served. 

[£d.  Mote. — For  other  cases,  see  Judgment, 
Ont.  Dig.  Si  750,  753,  754.] 

3.  JUDOMENT  «=3l62(4)— JUDaMSNT  BT  DE- 
FAULT—SETTINQ  Abiub  fob  Lack  of  Sebv- 
ice  of  Notice  and  Falsity  of  Retubn— 
Sufficiency  of  Evidence. 

On  motion  to  vacate  a  default  judgment  on 
the  ground  that  defendants  were  never  served 
with  notice  of  suit,  and  that  the  sheriff's  return 
of  service  was  false,  evidence  held  insufficient 
to  warrant  setting  aside  the  judgment. 

[Bid.  Note.— For  other  cases,  seo  Judgment, 
Cent.  Dig.  {  322.] 

Appeal  from  District  CJourt,  Polk  (Jounty; 
Hubert  Utterback,  Judge. 

Motion  to  vacate  a  default  Judgment  on 
the  alleged  ground  that  the  defendants  in  the 
principal  action  were  never  served  with  no- 
tice, and  that  the  return  of  service  made  by 
the  sheriff  is  false.  There  is  a  resistance 
which  denied  the  allegations  of  the  motl<« 
and  relied  upon  the  return  of  service  made  by 
the  deputy  sheriff.  Mptlon  was  sustained, 
the  judgment  vacated,  hence  this  appeal. 
Beversed. 

Boyal  &  Royal,  of  Des  Moines,  for  appel- 
lant. Hunn  &  Jones,  of  Des  Moines,  for 
appellees. 

SALIN6EB,  J.  I.  Appellant  filed  a  peti- 
tion in  said  district  court  on  December  24, 
1914,  seeking  Judgment  against  appellees  on 
a  certain  promissory  note.  A  judgment  on 
default  for  want  of  appearance  was  entered 
upon  the  return  of  ser^ice  made  by  the  sher- 
iff, made  through  C.  M.  Miller,  deputy,  certi- 
fying that  be  personally  served  the  same  on 
the  within-named  Cora  E.  Robertson,  also 
that  he  served  same  on  the  within-named 
M.  M.  Robertson  by  leaving  a  copy  at  the 
house  of  M.  M.  Robertson,  in  Des  Moines 
township,  Polk  county,  Iowa,  the  same  being 
his  usual  place  of  residence,  with  Mrs.  M.  M. 
Robertson,  a  member  of  his  family  over  14 
years  of  age,  and  reciting  further  that  said 
M.  M.  Robertson  was  not  found  in  Polk  coun- 
ty, Iowa,  after  diligent  search.  The  trial 
court  set  aside  the  Judgment,  thus  holding 
that  service  of  notice  was  not  made. 

As  to  the  husband,  while  the  return  recites 


substituted  -service  on  him  by  name,  the  name 
is  not  repeated  in  the  farther  recital  of  not 
finding  him  in  the  county  after  diligent 
searcli.  We  are  not  inclloed  to  give  much 
weight  to  this  failure  to  repeat.  Tliere  is 
no  statute  that  requires  naming  the  person 
again  in  the  recital  of  failure  to  find.  As 
to  this  being  nonessential  and  not  requir- 
ed, Rlngstad  v.  Hanson,  150  Iowa,  324,  130 
N.  W.  145,  has  some  applicability,  especial- 
ly as  there  is  no  question  that  the  retnm 
as  a  whole  can  be  construed  to  refer  to  none 
other  than  the  one  jnamed  in  the  first  part  of 
the  same. 

There  is  a  confusion  which,  to  some  ex- 
tent, adds  strength  to  the  claim  that  no  serv- 
ice was  made.  The  return  certifies  that  serv- 
ice on  the  wife  was  made  on  the  23d  of  De- 
cember, and  the  substituted  service  made 
by  serving  the  wife  on  the  24th  of  December. 
The  officer  has  no  personal  recollection  on 
whether  he  made  service  twice  and  on  the 
23d  and  24th.  He  admits  that  ordinarily, 
when  he  serves  a  notice  on  husband  and  wife, 
be  serves  both  at  the  same  time,  and,  while 
he  will  not  be  positive,  be  thtnks  1m  did 
make  both  services  at  the  same  time.  He 
does  remember  tie  made  two  trips,  bat 
wUl  not  say  whether  be  served  the  wo- 
man one  day  and  returned  and  served  her 
again,  and  admits  that  notwithstanding  the 
retnm  be  may  have  made  both  servioee  on 
one  day.  We  find  the  probabilities  to  be  that 
he  went  there  at  some  time  during  December 
23d,  when  no  one  was  at  home.  There  was 
no  one  at  home  between  2  and  6  o'clock  in  the 
afternoon  of  December  23d.  Had  the  <^cer 
called  then,  he  bad  occasion  for  a  second 
call.  As  he  says  he  made  the  service  in  the 
evening,  after  the  lamps  were  lighted,  if 
that  was  the  evening  of  the  24th,  we  have 
no  occasion  to  go  into  where  the  Robertsons 
were  on  that  day  before  evening  of  the  day. 
On  that  evening  the  husband  arrived  home 
about  7:30,  and  after  that  time  ail  three 
were  borne  all  evening.  Mrs.  Robertson  aays 
they  had  a  Christmas  tree  and  were  not  dis- 
turbed. In  so  far  as  tbere  is  a  claim  the 
notice  was  served  on  her  that  evening  and  at 
the  door,  and  after  she  identified  herself, 
her  testimony  conflicts  with  such  claim.  But 
she  is  not  corroborated,  and,  as  we  think, 
weakened.  It  is  very  significant  the  daughter 
says  no  one  came  there  during  the  day  of 
the  24tb  and  read  or  left  any  paper  with 
her  mother.  This,  of  course,  does  not  cor- 
roborate Mrs.  Robertson  in  the  claim  that 
no  paper  was  served  that  evening,  and,  on  the 
contrary,  tends  to  weaken  her  testimony,  be- 
cause, if  it  were  the  fact,  the  daughter  would 
not  have  limited  herself  to  denial  of  service 
in  the  daytime  of  December  24th,  but  would 
at  least  have  added  her  own  to  the  state- 
ment of  her  mother  that  no  one  disturbed 
them  on  that  evening.  It  is  even  more  sig- 
nificant that  the  husband,  who  was  at  home 
that  evening,  is  not  made  a  witness.     It  is 
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not  eT«a  made  clear  tliat  tUe  daughter  coald 
afilrln  or  deny  service.  If  tlie  service  was 
made  at  tbe  door  on  calling  out  the  mother, 
the  daughter  might  know  nothing  ebont  it, 
because  she  admits  she  does  not  always  go 
to  the  door  when  one  calls  to  see  her  mother, 
and  would  not  always  know  when  there  was 
a  knock  or  ring  or  what  went  on  with  one 
who  went  to  the  door  In  response. 

Though  the  officer  says  he  does  not  now 
recognize  the  wife,  he  does  say  that  he  asked 
for  her  by  name,  that  a  woman  came  to  the 
door  and  said  she  was  the  named  person, 
that  he  served  ttiat  person  and  served  her 
but  once,  but  that  as  t»  details  of  the  cir- 
cumstances of  making  service  he  must  rely 
on  the  return.  He  adds  he  la  positive  he 
never  made  a  return  unless  he  had  made  the 
service  certified  to.  In  a  way,  Shehan  v. 
Stuart,  117  Iowa,  207,  00  N.  W,  614,  holds 
that  this  deduction  furnishes  a  corroborative 
circumstance  for  the  claim  of  service. 

It  is  quite  natural  that  an  ofiBcer  In  a 
dty  like  Des  Moines  finds  it  difficult  to  give 
a  clear  account,  based  upon  personal  recol- 
lection, of  the  details  of  serving  all  original 
notices  served  by  him.  There  is  no  reason 
why  Mr.  Robertson  and  the  daughter  should 
not  be  able  to  speak  clearly  as  to  whetbw 
or  not  one  particular  notice  was  served  on 
the  mother  of  the  household  on  a  Christmas 
£ve,  when  the  family  was  celebrating  with 
a  tree. 

[1]  The  attorney  for  plalntlfT  delivered  to 
the  sheriff  notices  and  copies  for  the  Robert- 
sons and  indorsed  their  address  upon  the  cop- 
ies. The  sheriff  went  to  that  address.  This, 
according  to  Wyland  v.  Frost,  75  Iowa,  209, 
39  N.  W.  241,  Is  some  corroboration  for  the 
dalm  that  service  was  made. 

[2]  "The  troth  of  the  return  is  proven 
by  the  signature  of  the  sherift  or  his  deputy, 
and  the  court  shall  take  Judicial  notice  there- 
of." Code,  fi  8524.  It  is  elementary  that 
public  i)olicy  requires  clear  and  satisfactory 
proof  before  a  Judgment  wUI  be  set  aside 
against  the  return  of  the  sheriff  that  notice 
of  suit  waa  duly  served.  While  In  none  of 
them  the  facts  are  exactly  alike,  or  yet  like 
the  facts  In  the  Instant  case,  the  following  of 
our  decisions,  despite  differences  as  to  facts, 
establish  such  a  rule  of  evidence:  See  Holtt 
V.  Skinner,  99  Iowa,  360,  68  N.  W.  788;  She- 
han V.  Stuart,  117  Iowa.  207,  00  N.  W.  614 ; 
Ketcham  v.  White,  72  Iowa,  103.  33  N.  W. 
627;  Mosher  v.  McDonald,  128  Iowa,  70,  102 
N.  W.  837;  Miller  v.  *."Uway,  119  Iowa,  41, 
03  N.  W.  76;  Galvln  v.  bailey,  109  Iowa,  332, 
80  N.  W.  420;  Famsley  v.  Stlllwell,  107 
Iowa,  631,  78  N.  W.  678;  Wyland  v.  Frost, 
75  Iowa,  209,  39  N.  W.  241 ;  Bowden  v.  Had- 
ley,  138  Iowa,  711,  116  N.  W.  689, 

[3]  We  are  of  opinion  that  an  application 
of  this  rule  and  a  fair  analysis  of  the  testi- 
mony pro  and  con  aliunde  the  return  make 
it  dear  that  the  evidence  was  Insuffldent  to 
warrant  the  setting  aside  the  Judgment  of 


appellant    Wherefore  that  aGti<m  must  be 
set  aside  and  reversed. 
Reversed. 

QATNOR,  G  J.,  and  lADD  and  EVANS, 
JJ.,  concur. 


BRADEN  V.  HOI<LEN  et  aL    (No.  S138S.) 
(Supreme  Court  of  Iowa.     June  20,  1017.) 

Bbokebs  <S=ad5(S)  —  AcrroN  foe  Compensa- 
tion—Individuai,  INTEBESI. 
A  real  estate  broker  could  not  recover  com- 
missions where  his  prospective  purchaser  had 
not  accepted  his  client's  terms,  but  where  the 
broker  intended  to  purchase  the  property  from 
the  client  and  sell  it  to  such  pnrchaser,  since 
he  could  not  become  such  a  purchaser  without 
his  client's  consent. 

[Ed.  Note.— For  other  cases,  gee  Brokers, 
Cent  Dig.  §  50.] 

Appeal  from  District  Court,  Decatur  Coun- 
ty; Thos.  li.  Maxwell,  Judge. 

Suit  by  plaintiff  to  recover  a  commission 
for  finding  a  purchaser  for  the  sale  of  real  es- 
tate. The  answer  was  a  general  denial.  The 
cause  was  tried  to  the  court  without  a  Jury. 
Judgment  for  the  defendants,  and  the  plain- 
tiff appeals.    Affirmed. 

G.  W.  Hcrflman  and  J.  S.  Parrlsh,  both  of 
Leon,  for  appellant  O.  M.  Slaymaker,  of 
Osceola,  for  appellees. 

BTANS,  J.  The  plaintiff  was  a  real  estate 
agent  and  the  defendant  HoUen  was  the  own- 
er of  a  farm  of  120  acres.  HoUen  Usted  his 
farm  with  Braden  for  sale  giving  him  an  ex- 
duslve  agency  for  the  period  of  30  days. 
The  terms  of  the  agency  were  that  the  farm 
should  be  sold  at  the  price  of  $00  per  acre  net 
to  the  owner,  and  that  the  commission  of  the 
agent  should  be  the  surplus  over  such  net 
price,  sale  to  be  subject  to  an  incumbrance 
of  $4,800,  and  the  balance  of  $6,000  to  be  paid 
in  cash  or  within  30  days.  Before  the  ex- 
piration of  30  days  the  plaintiff  entered  into 
an  oral  contract  in  the  name  of  his  principal 
for  the  sale  of  the  farm.  The  proposed  pur- 
chaser was  the  Hnmeaton  State  Bank,  a  cor- 
poration organized  under  the  banking  laws  of 
Iowa.  The  agreed  price  was  to  be  $136  per 
acre,  and  in  payment  thereof  the  purchaser 
was  to  convey  a  certain  hotel  property  at 
the  price  of.  $8,000.  This  would  leave  a  mar- 
gin of  $3,520  to  be  i>aid  in  money.  The  plain- 
tiff stipulated  also  with  the  purchaser  that 
$6  an  acre  abould  be  allowed  as  rent  of  the 
land  until  March  1st  following.  He  agreed 
also  to  furnish  an  abstract  of  title  and  to 
procure  the  execution  of  the  contract  at  the 
town  of  Weldon.  The  plaintiff  thereupon 
notified  the  defendant  that  he  had  sold  the 
land  and  asked  for  a  conveyance.  It  does  not 
appear  that  he  at  that  time  advised  the  de- 
fendant of  all  the  terms  of  the  alleged  con- 
tract of  sale.  He  did  advise  him,  in  effect 
that  the  defendant  would  receive  $90  net  per 
acre.    The  defendant  had  in  fact  previously 
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sold  the  land  to  Annstrong,  bnt  had  failed  to 
notify  Braden.  When  Braden  requested  a 
conveyance,  Hollen  advised  him  that  he  had 
sold  the  land  to  Annstroug.  Some  effort  was 
made  to  indnoe  Armstrong  to  accept  the  pur- 
chaser, which  he  refused  to  do.  HoUen  like- 
wise refused.  Plaintiff  brought  this  action  to 
recover  the  difference  between  $90  an  acre 
and  $136  an  acre,  being  $5,520.  Several  rea- 
sons were  put  forward  in  the  trial  court  why 
the  defendant  should  not  be  deemed  liable, 
including  the  following:  (1)  That  the  previ- 
ous sale  by  Hollen  terminated  the  agency  as 
a  matter  of  law  regardless  of  notice;  \2) 
that  the  Humeston  State  Bank  was  not  au- 
thorized by  law  to  enter  Into  the  contract 
which  it  proposed,  and  that  such  contract 
could  not  have  been  enforced  against  it;  (3) 
that  the  terms  of  the  proposed  sale  were  not 
in  accord  with  those  authorized  by  the  de- 
fendant, in  that  the  defendant  never  agreed 
to  accept  the  hotel  property  at  $8,000,  nor 
did  the  proposed  purchaser  ever  agree  to  pay 
to  the  defendant  a  sum  of  $6,000  over  and 
above  the  incumbrance. 

There  was  further  alleged  excess  of  author- 
ity in  that  the  plaintiff  agreed  to  furnish  an 
abstract  of  title  and  agreed  to  a  particular 
place  of  performance  and  to  a  provision  for 
paying  interest  or  rent  all  of  which  were  be- 
yond the  authority  of  the  agent  to  promise. 
We  need  not  liass  upon  all  the  questions  thus 
raised.  What  is  plain  is  that  the  purchaser 
which  the  plaintiff  produced  had  never  agreed 
to  th«  terms  of  sale  which  the  defendant  had 
made;  and  the  defendant  had  never -agreed 
to  the  terms  of  purchase  which  the  Humeston 
State  Bank  offered;  that  is  to  say,  the  pro- 
posed purchaser  and  the  owner  never  agreed 
to  the  same  terms,  nor  did  the  proposed  pur- 
chaser ever  agree  to  such  terms  as  the  plain- 
tiff was  authorized  to  make  as  an  agent  for 
the  defendant.  What  was  really  in  the  mind 
of  the  plaintiff  was  that  he  himself  would 
comply  with  defendant's  terms  as  owner  and 
with  the  bank's  terms  as  a  purchaser,  and 
that  he  himself  would  accept  the  respective 
proposals  of  each.  He  would  thereby  ac- 
complish the  sale  by  two  contracts  instead  of 
one,  and  he  would  become  a  party  to  each 
contract  It  was  not  competent  for  him  so  to 
do.  He  was  an  agent  of  his  principal,  and 
not  a  party  to  the  contract.  Though  he  luid 
an  exclusive  agency,  he  could  not  become  a 
purchaser  without  the  consent  of  his  prin- 
cipal. His  compensation  was  to  be  a  -com- 
mission, and  not  a  profit  According  to  his 
own  testimony,  he  proposed  to  take  the  hotel 
property  and  to  mortgage  the  same  for  an 
amount  sufficient  to  make  up  the  purchase 
money  due  to  the  defendant.  But  confessed- 
ly be  conld  not  do  this  until  he  obtained  a 
conveyance  from  the  bank ;  and  be  could  not 


get  a  conveyance  from  the  bank  until  be 
got  conveyance  from  Hollen.  It  was  in*  this 
sense  that  be  claims  to  have  tMidered  to  Hoi- 
len  payment  of  the  full  amount  due.  Indeed, 
the  plaintiff  did  not  in  the  first  Instance  at 
least  advise  the  defendant  of  all  tbe  terms 
of  his  oral  contract  with  (he  t>ank,  nor  did 
he  advise  the  bank  of  the  terms  upon  which 
he  was  authorized  by  the  defendant  to  sell. 
If  Eollen  had  conveyed  to  the  bank,  he  would 
thereby  have  ratified  the  acts  of  his  agent, 
and  would  have  assumed  all  obligations  aris- 
ing therefrom.  Clearly  the  position  assumed 
by  plaintiff  was  that  of  a  party  in  Interest  at- 
tempting to  make  a  profit  out  of  two  oon- 
tracte  and  proposing  to  become  a  party  to 
each  and  to  perform  them  both.  This  was 
clearly  Inconsistent  with  his  agency  relation 
to  his  principal,  and  could  be  assumed  by  him 
only  by  the  consent  of  his  principal.  Ohezura 
V.  Krelghbaum,  4  Wash.  680,  30  Pac.  1098, 
32  Pac.  109;  Tumley  v.  Mlcheal,  15  S.  W. 
(Tex.  App.)  912;  Kramer  v.  Winslow,  130 
Pa.  484,  18  AtL  923,  17  Am.  St  Bep.  782  i 
Blanchard  v.  Jones,  101  Ind.  542. 
In  the  Cheeum  Case  it  was  said: 

"That  an  agent  authorised  to  sell  property  at 
a  sum  not  less  than  a  certain  amount,  whidi  is 
to  be  net  to  the  seller,  acts  in  makinc  the  sale 
thereunder  as  the  agent  of  the  seller,  and  not 
as  principal,  seems  to  us  clear.  The  owner  of 
the  property  has  fixed  in  his  own  mind  the  least 
sum  which  he  is  willing  to  take,  and  he  there- 
fore contracts  with  the  agent  that,  in  acting  for 
him,  be  must  have  that  sum  in  view  as  coming 
net  to  him.  But  it  does  not  at  all  follow  that 
the  agent  acting  under  each  power,  is  entitled 
to  other  benefit  of  the  good  bargain  which  he 
may  make  for  the  owner  than  that  thereby  his 
commission  or  other  compensation  under  the  con- 
tract may  be  increased.  That  such  a  contract 
when  it  shows  upon  its  face  that  an  agency  is 
created  thereby,  must,  be  construed  as  above,  is 
too  clear  to  require  the  citation  of  authorities. 
If  the  party  acta  simply  as  agent,  then  his  prin- 
cipal must  get  the  benefit  of  his  good  bargain. 
And  the  fact  that  the  conditions  npon  which  he 
is  forced  to  make  the  sale  provide  for  a  net  in- 
stead of  a  gross  amount  to  the  owner  can  have 
no  influence  in  changing  the  character  of  the  re- 
lation established  by  the  contract  Goarts  are 
inclined  to  construe  a  c<mti«ct  of  this  kind  to 
be  that  of  agency  rather  than  a  simple  option 
on  the  part  of  the  person  acting  thereunder. 
And,  however  strong  the  language  used  by  the 
owner  may  he,  yet  if  there  is  anything  in  con- 
nection with  the  contract  which  shows  an  intent 
to  create  an  agency  rather  than  to  make  a  sale 
of  the  property,  the  person  acting  thereunder 
will  not  be  allowed  to  get  any  benefit  therefrom 
other  than  such  compensation  as  may  be  award- 
ed to  him  by  the  contract." 

Our  conclusion  at  this  imint  Is  necessarily 
decisive  of  the  case. 

The  judgment  below  is  accordingly  af- 
firmed. 

GAYNOB,  O.  J,,  and  LADD  and  SALINO- 
EB,  JJ.,  concnx. 
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DURST  T.  PtJinraarr.    (No.  sotos.)* 

(Supreme  Court  of  Iowa.     June  19,  1917.) 

1.  Wateks  and  Water  Coukses  iS=>85— Di- 
TKBSioN— Injunction. 

The  continued  diversion  of  a  natural  water 
course  on  plaintiff's  land  may  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Diir.  Si  84-88.] 

2.  Watebs  and  Water  Courses  €=i=>87— Ob- 
struction—Sufficiency  OF  Evidence. 

Bvidence  held  insufficient  to  sustain  a  find- 
ing that  overflows  and  divecsioBs  of  a  natural 
water  course  on  plaintiff's  land  were  caused  by 
stones  placed  by  defendant  in  the  stream's  bed 
to  facilitate  crossing  it,  instead  of  by  washings 
and  overflows  from  the  surrounding  country. 

[Ed.  Note. — IV>r  other  cases,  see  Waters  and 
Water  Coozses,  Cent  Dig.  H  77-81,  83,  89,  90.] 

Appeal  from  Distrlet  Court,  Woodbury 
County  ;  J.  W.  Anderson,  Judge. 

Acti<Mi  to  etajidn  the  obstruction  of  a  nat- 
nral  water  course,  and  from  diverting  th» 
natnral  flow  of  thewater  In  Its  natural  chan- 
nel to  the  prejudiffi  of  the  plainttfT.  Decree 
for  the  plaintitr  in  the  court  below.  Defend- 
ant appeals.    Reversed. 

F.  L.  Ferris,  of  Sioux  City,  for  appellant. 
C.  ft.  Jepson  and  J.  F.  Stacker,  both  of  Sioux 
Qty,  for  appellee. 

6AYNOR,  C.  J.  This  action  Is  to  enjoin 
the  defendant  from  maintaining  an  obstruct 
tion  In  what  is  claimed  to  be  a  creek  or  nat- 
ural water  course,  whereby  the  natural  flow 
of  the  water  in  the  creek  is  interrupted,  and 
the  waters  diverted  from  their  natnral  course 
to  the  prejudice  of  the  plaintiff. 

The  plaintiff's  and  defendant's  land  Joins. 
PlalntifTs  land  is  on  the  west  They  are  di- 
vided by  a  fence  running  north  and  south 
about  one-half  mile  in  length.  The  plaintiff's 
land  Is  in  section  18  and  in  the  w^t  half  of 
section  17.  The  dividing  fence  runs  through 
the  center  of  17.  Defendant's  land  Is  to  the 
cast  of  this  fence,  and  therefore  in  17.  The 
creek  In  qnestion,  we  may  assume  for  the 
purposes  of  this  case,  is  a  natural  water 
coarse.  It  starts  north  and  east  of  plain- 
tllTs  land,  bnt  through  plaintiff's  land  runs 
practically  due  west  to  the  fence;  thence  over 
defendant's  land  across  a  highway  to  a  ditch 
on  defendant's  land  by  which  the  water  from 
the  creek  Is  carried  still  further  west,  and 
emptied  into  what  is  known  as  Oregon  creek; 
thence  carried  by  Oregon  creek  In  a  north- 
westerly direction  to  the  Little  Sioux  river. 

The  plaintiff  claims  that  the  appellant 
obstructed  the  flow  of  the  water  through  this 
creek  at  the  division  line,  by  placing  rocks  In 
the  bottom  of  the  creek  at  that  point,  the  ef- 
fect of  which  i^alntlff  says  is  to  obstruct  the 
free  flow  of  the  water  and  cause  it  to  spread 
out  and  over  plaintiff's  land,  to  his  damage. 
The  defendant  claims,  however,  that  he  has 
not  obstructed  the  natural  flow  of  the  water 
in  this  CTC^,  and  says  that  whatever  damage 
the  plaintiff  has  sustained  has  been  caused 


by    the    natural    overflow    of    water    from 
streams  and  other  causes. 

This  is  practically  a  fact  case.  Much 
learning  has  been  expehded  in  effort  to  make 
it  appear  that,  under  the  law  of  this  state, 
if  surface  water  from  the  dominant  estate 
uniformly  and  habitually  flows  over  a  given 
course,  having  reasonable  limits  in  width, 
onto  the  servient  estate,  the  owner  of  the 
dominant  estate  has  no  right  to  cause  this 
surface  water  to  be  discharged  upon  the  serv- 
lent  estate  in  any  other  way,  or  in  greater 
quantities,  than  it  would  so  flow  in  the  course 
of  nature.  Further,  that  a  natural  water 
course  is  not  necessarily  a  channel  with 
banks,  but  it  may  be  such  in  contemplation 
of  law,  evoi  though  there  are  no  banks,  if  the 
waternniformly  flows  in  a  certain  line  within 
reasonable  limits ;  that  a  water  course  is  the 
natural  line  of  flowage.  We  are  further  told 
that  it  is  not  necessary  that  this  wate^  course 
be  the  result  of  natural  causes ;  that  It  may 
be  aided  by  the  hand  of  man,  and,  if  so  aid- 
ed, it  thereafter  becomes  a  living,  flowing 
stream  of  water  for  the  requisite  length  of 
time,  it  becomes  a  water  course,  and  equity 
will  interfere  to  restrain  diversion  of  the  wa- 
ter. 

These  eontenti(M»  have  their  support  in  Pas* 
cal  T.  Donahue,  170  Iowa,  81B,  152  N.  W. 
605;  Jontz  v.  Nortbup,  167  Iowa,  6,  137  N, 
W.  106«,  Ann.  Cas.  1915C,  967 ;  Bramley  v. 
Jordan,  168  lovra,  296,  133  N.  W.  706;  and 
Falcon  v.  Boyer,  157  Iowa,  745,  142  N.  W. 
427.  So  we  have  abundant  authority  for  say- 
ing that  the  stream  or  creek  or  water  coarse 
in  controversy  is  a  water  course,  and  we  will 
so  treat  it  in  the  discussion  of  this  case. 

We  have  authority  for  further  saying,  on 
the  assumption  that  this  is  a  natural  water 
course,  that  equity  will  enjoin  the  continued 
diversion  of  the  waters  from  this  creek  from 
its  natural  course  on  i^aintiff's  land. 

This  brings  us  to  a  CMisideratlon  of  the 
facts  as  disclosed  in  this  record.  While  the 
record  discloses  that  plaintiff  owns  about 
620  acres  of  land  In  sections  17  and  18,  west 
ot  the  line  rnnnlng  north  and  south  through 
the  center  of  section  17,  and  defoidant's  land 
is  all  east  of  this  line  in  17,  we  have  only  to 
deal  with  so  much  ot  the  land  of  either  of 
these  parties  as  lies  In  section  17. 

The  plaintiff  ovras  the  east  half  of  the 
northwest  quarter  of  17,  and  the  southwest 
quarter  of  the  northwest  quarter  of  17,  and 
the  northwest  quarter  of  the  southwest  quar- 
ter of  section  17.  The  defendant  owns  all  of 
the  northeast  quarter  of  17.  The  obstruc- 
tion complained  of  is  where  the.  creek  crosses 
the  fence  line  between  the  land  of  the  plain- 
tiff and  the  land  of  the  defendant  Just  north 
of  the  center  of  section  17.  There  Is  a  road 
running  in  a  northeasterly  and  southwest- 
erly direction  across  the  southeast  quarter  of 
the  northwest  quarter  of  17,  cutting  off 
about  two  acres  In  the  southeast  corner  of 
this  40.     The  general  character  of  the  land 
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that  lies  to  the  east  and  south  of  this  high- 
way is  partly  farm  land,  but  mostly  pasture. 
The  southeast  quarter  of  the  northwest  quar- 
ter of  section  17  Is  rough.  This  is  the  40 
through  which  the  highway  runs,  and  there 
is  quite  a  fall  from  the  east  side  of  this  40 
to  the  west  side  towards  the  lateral  ditch 
that  serves  as  an  extension  westward  of  the 
creek.  There  is  a  bridge  on  this  highway 
over  this  creek  or  lateral.  This  lateral  was 
constructed  about  the  year  1913,  and  was 
constructed  to  receive  the  waters  from  the 
creek  coming  from  the  defendant's  land. 
The  lateral  continues  west  until  it  empties 
Into  what  is  known  as  Camp  or  Oregon  Lake. 
This  lateral  Is  a  part  of  a  drainage  system 
regularly  established.  The  creek  referred  to 
starts  back  about  a  mile  and  a  quarter  at 
the  top  of  the  hill  bftck  of  plaintifTs  land. 
There  are  other  little  creeks  or  draws  that 
empty  into  this  cre^. 

At  the  point  where  the  creek  enters  the 
Durst  land  It  is  about  10  feet  deep.  Going 
eastward  along  this  creek  from  the  fence 
line  that  divides  the  land,  the  ditch  has  hi^ 
banks,  perhaps  4  or  5  feet.  As  this  creek 
approaches  the  place  where  it  is  claimed  this 
dam  is  constructed,  it  becomes  shallow.  At 
this  rolnt  defendant  was  accustomed  to  cross 
the  creek,  having  land  on  both  sides  of  the 
creek,  and  as  the  bottom  of  the  creek  was 
soft,  rraderlng  It  difficult  to  pass  through 
wltti  a  team,  he  placed  rocks  on  the  bottom 
to  make  a  solid  base  on  whidi  to  cross  from 
one  side  of  the  creek  to  the  other.  This  is 
what  the  plaintiff  denominates  a  dam  which 
he  claims  obstructs  the  flow  of  the  water. 
The  banks  at  this  p(4nt  seem  to  have  been 
lower  than  at  any  other  point  on  the  creek 
line,  and  for  this  reason  was  selected  by  the 
defendant  as  a  place  to  cross  from  one  side 
of  the  creek  to  the  other  to  cultivate  his 
land.  The  creek  just  west  of  the  fence  on 
plaintiffs  land,  west  of  where  it  Is  claimed 
this  obstruction  is,  has  well-defined  hanks, 
and  receives  a  large  amount  of  water  from 
the  hills. 

The  filling  in  the  creek  that  causes  over- 
flows on  plaintiff's  land,  so  far  as  we  can 
gather  fr(»n  this  record,  which  Is  not  entirely 
clear,  is  west  of  this  stone  crossing  and  on 
plaintiff's  land.  It  seems  to  be  assumed  by 
the  plaintiff  that  all  the  debris  and  all  the 
filling  that  is  found  and  described  by  the 
witnesses  west  of  this  stone  crossing  Is  due 
to  the  stone  crossing,  but  there  Is  nothing  in 
the  record  that  sustains  any  such  assump- 
tion. It  is  also  claimed  that  willows  have 
grown  up  in  this  creek  west  of  this  stone 
crossing  on  plaintiff's  land,  and  that  the 
growth  of  these  willows  is  due  to  this  stone 


crossing.  The  evidence  shows  that  the  water 
coming  down  the  creek  froth  the  east  passes 
over  this  rock  bottom  quite  as  readily  as  it 
would  without  the  rocks.  One  witness  for 
the  plaintiff  testifies  that  the  water  passes 
over  these  rocks  after  a  rain  pretty  fast. 
This  same  witness  says  tliat  trees  and  things 
have  grown  up  and  the  channel  is  in  pretty 
bad  shape  west  of  this  stone  crossing  on 
plaintiff's  land  clear  down  to  the  bridge  on 
the  highway.  It  appears  that  Immediately 
west  of  tills  so-called  dam  there  is  a  drop 
of  about  six  feet  to  the  bottom  of  the  creek ; 
that  the  water  going  over  the  stone  crossing 
has  washed  out  the  creek  below  to  the  west. 
It  appears  that  vegetation  and  dgtnis  of  va- 
rious kinds  were  foimd  by  some  of  the  wit- 
nesses west  of  this  stone  crossing  on  plain- 
tiff's land.  'It  is  assumed  that  all  this  was 
the  result  of  this  stone  crossing;  while  the 
evidence^  considered  from  any  fair  stand- 
point shows  tluit  the  crossing  had  nothing  to 
do  with  It;  that  it  was  the  result  of  over- 
flows and  washings  from  tlie  surrounding 
country,  and  not  from  any  water  diverted 
from  Its  natural  flowage  in  this  creek. 

The  whole  controversy  on  plaintiff's  part 
seems  to  rest  on  the  assumption  that  this 
stone  crossing  Is  the  cause  of  what  ai^>ear8 
to  us  to  be  due  to  conditions  existing  on  his 
own  land,  to  which  it  Is  not  shown  the  stone 
crossing  has  contributed  in  the  least.  There 
is  no  evidence  that  this  stone  crossing  has 
diverted  any  water  from  the  natural  dian- 
nel,  or  that  any  of  the  conditions  found  west 
of  the  stone  crossing  can  be  attributed  to  its 
existence.  Surely  not  the  willows  that  are 
growing  in  the  creek  or  along  the  banks  of 
the  creek;  surely  not  the  logs  and  drift- 
wood, for  if  It  reached  the  creek  It  would 
have  been  carried  Just  the  same  without  the 
stone  crossing  as  with  it  if  carried  by  the 
creek.  In  fact,  there  Is  no  evidence  that  any 
of  the  conditions  found  west  of  this  stone 
crossing  on  plaintiff's  land  are  produced  or 
brought  about,  or  even  contributed  to,  by.  the 
existence  of  this  stone  crossing.  Nor  does  It 
appear  that  plaintiff  has  suffered  or  is  like- 
ly to  suffer  any  damage  by  the  continued 
existence  of  this  stone  crossing.  No  witness 
pretends  to  say  that  any  water  has  ever  be«i 
thrown  out  of  the  channel  of  this  creek,  by 
the  reason  of  this  stone  crossing,  onto  plain- 
tiff's land. 

We  find  no  substantial  basis  in  the  record 
for  the  granting  of  the  writ  In  this  case,  and 
the  case  is  therefore  reversed.    Reversed. 

LADD,  EVANS,  and  SALINGER,  JJ.,  con- 
cur. 
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BtCBYERS  Y.  WONICK  et  aL    (No.  31830.) 
(Snpreme  Court  of  Iowa.    Jnne  19,  1017.) 

1.  Highways     4B»e8  —  Bstabushmewt  — 

BOUWDAKIKS— EVIDENClt— SCmCIENCY. 

Evidence  hM  insufficient  to  sbow  that  a 
stone  used  by  a  surveyor  in  laying  out  a  road  as 
a  quarter  comer  stone  was  in  .fact  that  original- 
ly placed  as  sucti  stone. 

[Ed.  Note.— For  other  eaaee,  see  Highways, 
Cent.  Dig.  »  226-233.] 

2.  Highways     c— >8T  —  Estabushment  — 
BouNDABiES—EviDBNOB— Sufficiency. 

BMdence  held  to  show  that  both  plaintiff's 
and  defendants'  fences  encroached  upon  the 
highway  so  as  to  require  their  removal. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  gf  297,  300.] 

Appeal  from  District  Oonit,  Johnson  Coon- 
ty;R.  P.  Howell,  Judge. 

Controversy  over  location  of  a'  highway. 
On  hearing,  the  petition  was  dismissed. 
Plaintiff  appeals.    Beversed. 

Bailey  &  Murphy,  of  Iowa  City,  for  appel- 
lant.   Otto  A  Otto,  of  Iowa  City,  for  appellee. 

LADD,  J.  Plaintiff  owns  lot  3  of  section  6, 
in  township  80  N.,  of  R.  6  W.,  of  5th  P.  M., 
as  surveyed  by  the  government,  and  defend- 
ants Frank  and  William  Lovetlnsky  lot  1  of 
section  8  to  the  south.  Between  these  tracts 
Is  what  is  known  as  the  Sugar  Bottom  road. 
Owing  to  a  controversy  as  to  whether  de- 
fendants were  encroaching  on  this  road  with 
fences,  they  called  out  the  other  defendants 
as  tnl&tees  of  Newport  township  to  Qx  the 
lines  where  fences  should  be  located,  and 
bad  a  survey  made  by  Otto  to  ascertain  the 
section  line.  The  trustees  ordered  the  fenc- 
es removed  to  a  line  20  feet  each  way  from 
the  line  as  established  by  this  surveyor.  The 
only  Issue  Is  whether  the  section  line  is  as 
staked  and  platted  by  this  surveyor,  though 
considerable  evidence  was  adduced  tending  to 
show  that  the  fences  as  now  existing  were  In 
the  highway.  Holt  surveyed  the  line  at  the 
Instance  of  plaintiff.  The  highway  record 
describes  the  road  as  "commencing  at  a  point 
on  the  east  bank  of  the  Iowa  river  where  the 
section  line  dividing  sections  6  and  8,  town- 
ship 80,  range  6  west,  crosses  said  river,  from 
thence  on  said  section  line  west  to  northeast 
comer  of  Ejection  8  aforesaid,"  etc.,  "said  road 
being  40  feet  wide."  The  northeast  corner  of 
section  8  Is  not  In  dispute,  and  Otto  testUed 
that: 

"As  I  went  along  west  I  found  a  stone  at  the 
half  mile,  three-quarters,  aqd  mile  half  section 
Une,  three-qoarterB  and  mile  stone.  The  half 
mile  stone  i*  located  11.22  feet  south  of  the  true 
line.  I  determined  that  by  running  a  line  from 
the  northeast  comer  of  section  8  clear  across 
the  section  and  back  by  the  rock,  and  I  found 
that  rock  too  far  south  by  17  links,  or  11.22  feet. 
The  quarter  section  stone  is  imbedded  on  the 
west  slope  of  a  hillside,  with  heavy  timber  sur- 
rounding. This  is  the  one  I  referred  to.  That 
Ut  called  the  quarter  stone,  but  it  is  the  half 
section  stone.  The  mile  stone  is  out  in  the  open 
and  clear  ground.  After  I  made  the  survey  of 
the  center  of  the  road  I  made  the  plat  showing 
the  location  of  the  fences  on  the  north  and  sonth 


side  of  the' road  in  question.  By  referring  to  the 
plat,  the  Meyers  fence  at  the  west  end  near  the 
river,  about  the  edge  of  vegetation,  is  14.72  feet 
in  the  road.  I  took  five  measurements.  At  the 
starting  point  east  end  the  Meyers  fence  is  2.3 
feet  in  the  road.  Down  near  Mr.  Meyers'  gate 
he  was  4  feet  in  the  road.  The  next  angle  tlie 
same  distance.  The  laat  angle  8.12  feet,  and 
down  near  the  river  as  I  stated  before.  The 
fence  there  turns  very  abruptly  into  the  high- 
way. The  fence  was  all  smashed  down  and  drift 
wood  piled  on  it.  I  think  at  a  former  time  I 
recognized  where  the  fence  had  been  moved,  but 
not  this  last  time.  I  made  a  survey  relative  to 
that  Sugar  Bottom  road  three  times,  and  in 
making  the  survey  I  followed  the  field  notes  as 
recorded  in  the  auditor's  office. 

"Cross-examination:  In  order  to  ascertain 
the  true  location  of  the  section  line  Ijotween 
those  portions  of  sections  5  and  8  which  lie  east 
of  the  Iowa  river,  I  ran  a  line  from  a  stone  on 
the  east  side  of  those  two  sections  to  a  stone 
which  I  believed  to  be  on  the  west  side  of  those 
two  sections.  I  believed  the  stone  I  found  on 
the  west  line  of  those  sections  was  at  the  north- 
west comer  of  section  8.  *  *  *  I  assumed ; 
yes,  sir ;  but  the  assumption  was  based  on  this 
by  it  lining  up'  as  it  did  with  the  other  stones." 
As  the  land  had  been  cleared  of  timber,  he  did 
not  look  for  bearing  trees  or  their  stumps  nor 
did  he  dig  for  marking  stone  in  the  vicinity.  He 
"saw  it  was  useless  to  attempt  to  find  anything 
to  identify  it.  *  *  •  I  found  the  survey  tliat 
had  been  made  there  some  years  previous,  and  I 
took  •  •  *  up  the  line  or  stakes  and  ran 
them  from  the  northeast  comer  of  section  8  to 
the  center.  I  traced  those  stakes  and  took  up 
this  line,  and  just  continued  that  on  as  the  ran- 
dom line.  Then  I  corrected  back  and  located  the 
true  line.  I  reached  the  conclusion  that  the  true 
line  between  sections  5  and  8,  as  indicated  by 
this  plat,  was  reached  by  running  a  straight  line 
fine  east  and  west  between  this  stone  on  the  west 
side  of  sections  6  and  8  and  the  stone  on  the 
east  side  of  sections  6  and  8.  This  stone,  at  the 
cast  side  of  sections  5  and  8,  is  the  stone  in- 
cluded in  the  circle  on  the  plat  that  is  marked 
4,  5,  8,  and  9.  The  little  portion  of  the  survey 
running  east  of  the  circle  has  no  bearing  upon 
the  matter  at  alL  Q,  You  also  found  a  stone, 
did  you,  quarter  quarter  section  stone,  on  the 
west  of  that  section  stone?  A.  Yes,  sir.  Q. 
Does  your  plat  correctly  Indicate  the  location 
of  that  quarter  quarter  section  stone?  A-  ^m, 
sir;  that  ia  its  relation  to  the  trne  line.  Q. 
Your  plat  shows  that  that  isn't  right,  in  that 
line  seems  to  be  a  little  north  ?  ,  A.  It  is  ten 
links  north  of  it.  I  could  readily  see  why  prob- 
ably that  situation  exists  there  for  th&  reason 
that  that  rock  was  planted  on  the  north  side  of 
a  ditch,  and  it  has  been  washed  in,  and  the 
chances  are  that  some  one  has  picked  it  op  and 
set  it  on  the  bank." 

[1]  Plainly  enough  the  stone  found  near 
the  northwest  comer  of  section  8  was  In  no 
maimer  Identified  as  that  marking  the  cor- 
ner. From  the  drenmstance  that  It  was 
about  the  necessary  distance  from  the  stone 
at  <he  northeast  corner,  the  witness  inferred 
that  it  might  be  a  stone  set  by  the  govern- 
ment. But  this  was  merely  a  guess  concern- 
ing a  matter  which  might  have  been  ascer- 
tained with  some  degree  of  certainty  by  run- 
ning lines  to  the  north  and  sooth  to  knovrn 
comers.  Again  the  surveyor  infers  without 
the  slightest  evidence  on  which  to  base  an  in- 
ference that  some  one  has  moved  the  stoue 
marking  the  quarter  quarter  comer.  What 
he  suggests  may  have  happoied,  but  it  is 
unnecessary  to  speculate  thereon  in  the  ab- 
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sence  of  evidence.  Hdlt  testified  to  having 
examined  the  certified  copy  of  the  govern- 
ment field  notes  and  plats  In  the  county 
auditor's  office;  that  he  next  found  the  prin- 
cipal objects  of  Ills  search — 
"a  stone  which  marks  the  northeast  comer  of 
section  8,  and  a  stone  which  marks  the  quarter 
section  corner  on  the  north  line  of  section  8.  The 
next  thing  I  did  was  to  establish,  first  by  use  of 
a  random  line,  then  running  to  the  random  line, 
a  true  line  to  establish  a  straight  line  between  the 
stone  which  marks  the  northeast  comer  of  section 
8  and  the  stone  which  marks  the  quarter  section 
corner  on  the  north  line  of  section  8.  The  first 
line  I  run  was  of  necessity  a  random  line,  mere- 
ly as  a  means  of  getting  a  true  line  between  the 
two  stones.  I  did  finally  locate  a  straight  line 
between  the  two  stones  I  have  mentioned,  as  the 
fences  were  not,  of  course,  straight  lines,  but  the 
center  of  the  highway,  as  near  as  could  be  deter- 
mined by  a  slightly  irregular  fence  line,  coincid- 
ed with  the  line  I  ran.  I  made  the  survey  in 
early  part  of  May,  1915.  The  highway  in  con- 
troversy begins  on  the  cast  bank  of  the  Iowa 
river.  This  quarter  section  comer  I  spoke  of 
is  some  little  distance  west  of  tjie  river.  The 
stone  at  northeast  comer  of  section  8  is  about 
1,900  feet  east  of  the  river  bank." 

The  witness  then  described  measurements 
showing  that  both  landowners  had  construct- 
ed their  fences  in  the  highway,  and  pro- 
ceeded: 

"I  have  since  made  a  little  further  examina- 
tion to  convince  myself  that  the  stones  between 
wtiicli  I  ran  the  line  were  true  section  corner 
and  quarter  comer.  *  •  •  I  made  a  search 
for  bearing  trees  as  given  by  the  original  notes 
of  the  government  survey.  At  the  quarter  sec- 
tion corner  I  found  the  remains  of  a  stump 
which  is  evidently  or  was  evidently  the  govern- 
ment bearing  tree,  one  of  the  government  trees 
at  the  quarter  section  line.  The  bearing  tree 
was  an  oak  a  certain  distance  in  a  certain  di- 
rection from  the  stone  at  the  quarter  cotner.  I 
found  there  at  that  point  the  rotted  and  covered- 
over  stump  of  a  tree.  Q.  Was  there  any  other 
bearing  trees  given  at  that  point.  A.  In  the 
original  notes  an  ironwood  tree  was  mentioned. 
The  ironwood  tree  itself  could  not  be  found. 
There  were,  however,  several  small  ironwood 
saplings,  from  the  size  of  a  broomstick  up  to 
three  inches,  growing  right  around  where  this 
ori^al  ironwood  tree  had  been." 

He  observed  no  other  Ironwood  trees  In  the 
vicinity. 

"I  know  that  was  the  quarter  section  stone  by 
the  bearing  tree,  by  evidence  of  its  distance  from 
the  northeast  corner,  by  evidence  of  adjoining 
landowners,  and  in  a  general  way  by  the  appear- 
ance of  its  location  and  in  respect  to  the  fence 
line.  Q.  What  adjoining  owner  did  you  talk 
with?  A.  Particularly  with  Mr.  Alt,  who  lives 
across  the  river  from  the  road." 

[2]  Both  surveyors  speak  of  the  stone  as 
maricing  the  quarter  corner,  and  the  evidence 
of  Holt  tends  strongly  to  identify  it  as  that 
originally  planted  as  the  quarter  comer  in 
the  government  survey.  The  line  from  this 
stone  to  the  stone  at  the  northeast  corner  of 
election  8  corresponds  with  the  fencing  of  the 
highway,  and  the  court  should  have  decreed 
that  said  line  was  the  section  line,  and  in  the 
center  of  Sugar  Bottom  road,  and  that  the 
boandai7  lines  of  said  road  were  20  feet  each 
tray  from  said  center,  and  that  the  plaintiff 
and  defendants  liovetinsky  lAould  remove 
their  fences  oat  to  these  lines.    See  Quinn  v. 


Baage,  138  Iowa,  426,  114  N.  W.  205.  The 
costs  In  the  distrlot  court  will  be  equally  di- 
vided between  plaintiff  and  the  Lovetinskys, 
and  in  this  court  will  be  taxed  against  the 
latter. 
Beversed. 

GAYNOU,  C.  J.,  and  EVANS  and  SAIilN- 
GHR,  JJ.,  concurring. 


HATJGH  et  al.  v.  LANZ  et  al.    <No.  31091.) 
(Supreme  Court  of-  Iowa.     June  19,  1917.) 

1.  HKFOKltATION    OF   InBTBTTMKNTS   ^iwll — ^AB- 
SENCE or  Necessity. 

A  vendor  may  not  maintain  suit  to  reform 
the  contract  to  provide  for  annual  payment  of  in- 
terest, where  interposition  of  equity  is  unneces- 
sary because  of  purchaser  having  previously 
tendered  note  and  mortgage  providing  for  such 
pajrment. 

[Ed.  Note. — For  other  cases,  see  Beformation 
of  Instmments,  Cent.  Dig.  |§  24-27,  32-^1.] 

2.  Refobmation  of  Instbuuents  ^s945(3)  — 
Sufficiency  or  Evidence. 

Evidence  in  suit  to  reform  a  contract  of  sale 
of  land,  to  provide  that  the  mortgage  to  be  giv- 
en by  purchaser  shall  be  a  firbt  mortgage,  held 
not  toshow  by  the  necessary  clear  and  convinc- 
ing evidence  that  a  first  mortgage  was  intended. 
[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instmments,  Cent  Dig.  S  159.] 

3.  Quieting  Title  <8=»44{3)— Wife's  PsopeB' 
TY— Contract  to  Convey. 

Evidence  in  suit  for  sperific  enforcement  of 
contract  for  sale  of  wife's  land  signed  by  her 
alone  held  to  show  conduct  of  the  husband  bring- 
ing the  case  within  the  rale  that  if  a  husband  is 
present  taking  part  in  the  negotiations  for  sale 
of  the  wife's  land,  and  agrees  to  sale  at  a  stated 
price,  and  purchase  is  made  in  reliance  oa  his 
conduct  and  promise,  and  the  purchasers  tender 
the  agreed  consideration,  he  cannot  escape  spe- 
cific performance  or  having  the  title  qnieted 
against  him,  merely  because  he  did  not  sign  the 
contract. 

[Ed.  Note.— For  other  caaee,  see  Qnieting  Ti- 
tle, Cent.  Dig.  §  91.] 

•  Appeal  from  District  Court,  Jasper  Coun- 
ty; John  F.  Talbott,  Judge. 

Plaintiffs*  action  Is  to  reform  a  certain 
written  instrument.  Defendants'  answer  de- 
nying plaintiffs'  right  to  a  reformation,  and 
on  cross-petition  ask  that  the  Instrument  be 
enforced  specifically.  Optaion  states  tbB 
facts.    Reversed  In  part  and  afflrmed  in  part 

Boss  R  Mowry  and  B.  M.  S.  McLaughlin, 
both  of  Newton,  for  appellants.  Bray,  Shlf- 
flett  &  Wllkie,  of  Grinnell,  for  appellees. 

GAYNOR,  C.  J.  This  action  was  begun  by 
the  plaintiff  Myrtle  Haugh  to  reform  a  cer- 
tain written  Instrument  entered  into  between 
her  and  the  defendants.  The  defendants  ap- 
peared and  filed  answer  and  cross-petition, 
making  the  husband  of  Myrtle  Haugh  a 
party.  In  their  answer  defendants  deny  the 
right  of  plaintiff  to  a  refformatlon  of  the 
written  contract,  and  tn  a  cross-petition 
pray  for  the  enforcement  of  the  contract  as 
made  against  the  plaintiff  and  her  husband. 
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The  relationship  of  the  parties  Is  a  material 
matter.  The  plaintiff  is  a  daughter  of  one 
Herman  Lanz.  The  defendant  Hattie  Lanz 
Is  his  widow.  Defendants  Herman  and  Colen 
Lianz  are  hla  sons.  Charley  Haugh  Is  plain- 
tiff's husband.  Herman  Lanz  died  Intestate 
leaving  considerable  property  ttotb.  real  and 
personal.  His  estate  is  valued  at  about  $21,- 
000.  The  defendants  Herman,  Colen  and  the 
widow  desire  to  purchase  the  Interests  of  all 
the  heirs.'  They  have  purchased  the  interest 
of  all  the  others  and  paid  to  each  $3,100. 
They  then  entered  Into  this  written  contract 
with  Myrtle  Haugh  to  purchase  her  interest 
at  the  same  figure.  This  is  the  contract 
which  Myrtle  Haugh,  the  plaintiff,  aslied 
to  have  reformed,  and  this  is  the  contract 
which  the  defendants  wish  to  have  enforced. 
It  provides  that  the  plaintiff  Myrtle  Haugh 
shall  take.  In  full  settlement  of  her  interest 
In  her  father's  estate,  and  the  defendants 
shall  pay  her  therefor,  the  sum  of  $3,100,  to 
be  secured  by  a  mortgage  on  the  Clem  Star- 
rett  80,  to  be  executed  and  delivered  on  the 
1st  day  of  March,  1914,  said  $3,100  to  be 
payable  on  or  before  five  years  from  that 
date,  and  to  draw  6  per  cent  interest  from 
March  1, 1914;  that,  upon  the  signing  of  this 
contract,  plaintiff  shall  sign  a  deed  convey- 
ing all  her  Interest  in  the  real  and  personal 
property  of  her  father,  Herman  Lanz,  to  the 
defendants;  and  that,  upon  the  execution  of 
this  instrument,  it  shall  evidence  an  indebted- 
ness of  $3,100  from  the  defendants  to  the 
plaintiff.  The  plaintiff  prays  to  have  this 
written  contract  reformed  so  as  to  conform 
to  what  she  claims  to  be  the  real  contract 
entered  into  between  her  and  the  defendants, 
and  she  aslis  to  have  it  reformed  so  as  to 
make  the  Interest  payable  annually,  and  pro- 
vide that  the  mortgage  be  a  first  mortgage 
upon  the  Starrett  land.  A  decree  was  enter- 
ed dismissing  plaintiff's  petition  and  defend- 
ants' cross-petition.  Both  parties  appeaL 
I>efendants,  having  first  appealed,  are  de- 
nominated appellants. 

[1,  2]  We  wUl  dispose  of  plaintiff's  appeal 
first,  and  this  may  be  thus  disposed  of: 

The  contract,  having  been  reduced  to  writ- 
ing, is  presumed  to  contain  the  agreement  of 
the  parties,  and,  if  she  would  have  it  speak 
other  than  It  does,  she  must  satisfy  the  court 
by  clear  and  satisfactory  evidence  that  the 
writing  does  not  contain  the  true  contract 
entered  into  between  the  parties. 

We  are  satisfied  from  an  examination  of 
the  record  that  she  has  not  done  this.  The 
contract  was  written  as  the  parties  had  talk- 
ed prlMT  to  the  writing.  There  was  no  mis- 
take or  fraud  In  Its  making.  It  expressed 
just  what  the  parties  then  Intended  it  should 
express,  no  more,  and  no  less.  They  re- 
corded in  the  instrument  just  what  they  in- 
tended the  writing  should  say.  The  parties 
were  all  familiar  with  the  situation.  They 
knew  and  understood  just  what  the  contract 
was  that  they  had  entered  into,  and  what 
oUlgatlona  tbey  assumed  in  the  contract. 


This  is  manifest  by  the  Interpretation  which 
has  been  placed  upon  the  contract  by  the 
parties  themselves.  It  appears  that  she 
has  tendered  to  the  defendants  a  deed  to  her 
interest  in  her  father's  estate  in  fulfillment 
of  the  contract,  and  the  defendants  have  ten- 
dered her  a  mortgage  with  interest  payable 
annually  according  to  the  tenure  and  effect 
of  this  promissory  note  providing  for  the  pay- 
ment of  interest  annually. 

So  it  appears  that  defendants  have  under- 
taken to,  and  offered'  to  and  desired  to,  exe- 
cute their  part  of  the  agreement  In  accord- 
ance with  the  contention,  of  the  plaintiff, 
and  have  tendered  performance  to  her  by 
executing  to  her  a  note  with  interest  payable 
annually,  and  a  mortgage  to  secure  the  same, 
according  to  the  terms  of  the  contract,  with 
Interest  as  stipulated  in  the  note. 

Her  dalm  that  the  contract  should  pro- 
vide for  a  first  mortgage  is  not  only  dls- 
proven  by  a  preponderance  of  the  oral  testi- 
mony, but  Is  negatived  by  the  facts  and  cir- 
cumstances disclosed  in  the  record.  She 
practically  concedes  that  a  second  mortgage 
is  ample  security  to  her  for  the  payment  of 
the  $3,100,  and  also  that  she  knew  at  the 
time  that  the  writing  was  executed  that  there 
was  already  a  mortgage  upon  the  premises. 
This  la  a  circumstance  negativing  her  claim 
that  the  contract  in  this  teepect  should  read 
other  than  it  does.  She  executed  a  quitclaim 
deed  to  the  defendants  without  demanding 
a  reformation  of  the  contract;  and  defend- 
ants have  tendered  to  her  a  note  and  mort- 
gage with  provision'  for  Interest  as  urged  by 
her. 

It  appears  that  defendants,  before  the  com- 
mencement of  this  action,  were  ready,  able, 
and  willing' to  perform  the  contract  on  their 
part  In  accordance  with  the  contention  of 
the  plaintiff,  and  have  tendered  her  a  note 
and  mortgage  with  interest  payable  annnal- 
ly.  There  is  no  occasion  for  the  interposi- 
tion of  equity  upon  this  contention  of  the 
plaintiff.  The  note  and  mortgage  were  exe- 
cuted on  the  1st  day  of  March,  1914.  The 
suit  was  not  commenced  until  the  29tb  day 
of  April,  1914.  On  the  6th  day  of  March, 
1915,  defendants  paid  the  plaintiff  the  first 
year's  interest,  $166. 

As  has  been  frequently  said  by  this  court, 
the  evidence  that  justifies  the  reformation  of 
a  written  contract  must  be  clear  and  sat- 
Isfoctory.  Written  Instruments  entered  into 
between  parties  are  not  to  be  lightly  set 
aside  or  changed,  and  never  should  be  un- 
less the  evidence  is  clear  and  convinclog. 
It  has  been  said  by  this  court  that  a  con- 
tract will  not  be  reformed  in  equity  where 
neither  party  Intended  that  any  different 
words  should  be  used  than  those  which  were 
employed.  To  reform  a  writing  on  the 
ground  of  mistake,  it  must  appear  that  there 
is  a  mistake  in  the  writing,  and  the  evidence 
to  show  this  must  be  clear,  aatisfactof y,  and 
free  from  reasonable  dOubt  More  than  a 
mere  preponderance  of  the  evidence  Is  re- 
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qnlred  to  snatain  a  decree  for  the  reforma- 
tion of  a  written  Instrument  It  has  been  fur- 
ther said  that  a  court  will  not  disturb  the 
provisions  of  a  written  agreement  unless 
there  is  clear  and  conTlnclng  evidence  that 
the  instrument  does  not  set  forth  the  true 
Intent  of  the  parties  and  that  the  failure 
to  make  It  express  such  Intent  arose  from 
OTerslght  or  mistake  In  drafting.  The  gen- 
eral rule  seems  to  be  that  the  proof  neces- 
sary must  be  almost  suSlcient  to  establish 
the  right,  to  a  reformation,  beyond  a  reason- 
able doubt 

We  think  the  court  did  not  err  in  dismis- 
sing plaintiff's  petition. 

[3]  This  brings  ns  to  a  consideration  of  de- 
fendants' cross-petition.  This  presents  more 
difficulty.  The  controversy  upon  this  issue 
centers  around  the  plaintiff's  husband,  Charlie 
Haugh.  He  did  not  sign  the  written  contract 
In  controversy.  Defendants  claim,  however, 
that  the  husband  was'  present  and  assisted 
the  plaintiff  in  all  matters  pertaining  to  the 
making  of  the  contract,  and  encouraged  the 
execution  thereof,  and  among  other  things 
said,  "I  will  sign  a  quitclaim  deed  when  the 
note  and  mortgage  are  executed  and  deliv- 
ered to  her."  '  Defendants  pray  in  their  cross- 
petition  that  he  and  the  plaintiff  and  each 
of  them  be  forever  barred  and  estopped  from 
claiming  any  title,  right,  or  interest  in  the 
real  estate  covered  by  the  written  contract 
They  further  pray  for  a  specific  performance 
on  the  part  of  both  plaintiff  and  her  hus- 
band; that  defendants'  title  in  said  real 
estate  be  established  and  confirmed  against 
each  of  them. 

The  mle  cont^ided  for  by  defendants  was 
applied  in  Lane  v.  Schumann,  reported  In 
154  N.  W.  911.  The  plaintiffs  in  that  case 
are  the  defendants  in  this.  The  defendants 
in  that  case  were  a  daughter  of  Herman 
Lanz  and  her  husband,  A.  O,  Schumann.  In 
that  case,  as  in  this,  Mrs.  Schumann,  the 
daughter,  undertook  to  convey  to  the  mother 
and  the  two  brothers  her  interest  in  her  fa- 
ther's estate.  Mrs.  Schumann  entered  into  a 
written  agreement  to  do  so  which  was  not 
signed  by  her  husband.  In  that  case  Mrs. 
Schumann  and  her  husband  were  parties 
defendant  The  relief  prayed  was  that  the 
title  be  quieted  and  confirmed  In  the  plain- 
tiffs against  both  the  husband  and  wife. 
Schumann  refused  to  perform  on  his  part 
In  that  case  it  was  said: 

"If  he  (Schumann)  was  present  •  •  ♦  tak- 
ing part  in  the  negotiations  for  the  purchase, 
and  agreed  to  the  sale  at  the  stated  price,  ana 
plaintiffs,  relying  upon  bis  conduct  and  his  prom- 
ises, made  the  settlement  and  tnrned  over  the 
agreed  consideration,  he  cannot  escape  specific 
performance  simply  because  his  name  is  not  sub- 
scribed with  the  other  grantors  to  the  written  in- 
strament.  To  thus  hold  him  does  not,  as  counsel 
seem  to  think,  involve  any  departure  from  the 
rule  whidi  makes  incompetent  proof  of  oral 
agreements  to  vary  or  alter  a  written  contract. 
Mr.  Schumann  is  not  o  party  to  the  writing,  and 
he  cannot  avail  himself  of  its  protection  in  this 
respect  It  is  only  a  party  to  a  writing  who 
can  use  it  as  a  screen 'to  shut  out  oral  evidence 
of  the  actual  agreement" 


In  the  Schumann  Case,  as  in  Qda,  it  was 
claimed  that  the  contract  was  partly  oral 
and  partly  in  writing. 

In  Meylink  v.  Rhea,  reported  In  123  Iowa, 
310,  98  N.  W.  779,  the  court  dealt  with  a 
situation  somewhat  similar  to  that  before 
us  now.  In  that  case  the  defendant  was  the 
owner  of  a  farm.  It  was  claimed  by  the 
plaintiffs  that  be  entered  into  an  oral  con-' 
tract  to  sell  the  farm  to  the  plaintiffs,  and 
agreed  to  convey  to  the  plaintiffs  the  land 
at  $59  an  acre;  that,  at  the  time  of  the  agree- 
ment, plaintiffs  paid  the  defendant,  on  the 
consideration,  the  sum  of  $10.  Defendant's 
wife  was  made  a  party  to  an  action  to  re- 
quire the  defendant  to  specifically  perform 
his  contract.  The  defendant  denied  the  mak- 
ing of  the  contract  and  pleaded  other  defens- 
es which  are  not  material  to  be  considered 
here.  The  wife  appeared  and  denied  the 
agreement  denied  aU  knowledge  that  any 
money  had  been  paid  to  her  husband  on  ac- 
count of  the  agreement,  and  objected  to 
any  decree  requiring  her  to  specifically  per- 
form on  her  part  or  to  join  in  the  execution 
of  the  deed  in  pursuance  of  the  agreement 
In  that  case  it  appeared  that  the  negotiations 
for  the  sale  were  made  at  the  home ;  that  both 
hnsband  and  wife  took  part  in  the  negotia- 
tions. This  court  said,  in  passing  upon  the 
case,  that  the  trial  court  was  warranted  in 
finding  that  Mrs.  Rhea,  equally  with  her 
husband,  was  desirous  of  making  the  sale, 
the  only  question  of  difference  being  the  price 
to  be  paid  per  acre;  that  she  was  fully  advis- 
ed of  the  offer  made  by  the  plaintiffs;  that  in 
the  presence  of  the  plaintiffs  she  told  her 
husband  to  go  ahead  and  make  the  sale  on 
such  terms  as  he  thought  best  ""Accepting 
such  to  be  the  facts,  it  cannot  be  important 
that  she  was  not  personally  present  when 
her  husband  finally  consented  to  the  sale  and 
received  the  money  In  part  payment  of  the 
purchase  price.  Having  authorized  her  hus- 
band to  act  in  the  premises,  we  think  she 
should  be  bound  by  his  agreement" 

What  does  the  record  show  here  touching 
Charlie  Haugh? 

The  plaintiff  Myrtle  Haugh  testifies: 

"After  I  signed  the  contract,  my  husband  and 
I  talked  the  matter  over  (meaning  the  sale  of 
her  interest  in  her  father's  land  to  these  de- 
fendants), and  in  the  month  of  June  he  agreed  to 
sign  it.  I  was  disposing  of  my  interest  In  my 
father's  estate  for  $3,100.  The  reason  my  hus- 
band would  not  sign  the  quitclaim  deed  was 
that  my  mother  called  him  a  thief.  I  signed 
and  acknowledfed  a  quitclaim  deed  Just  after  the 
contract  was  signed.  The  contract  was  made  in 
June.  At  the  conversation  in  March,  my  hus- 
band was  saying  what  he  was  going  to  do  with 
the  money,  and  my  mother  said  it  wasn't  his 
money,  it  was  my  money,  and  my  husband  got 
mad.  I  knew  at  the  time  that  my  other  sister 
and  her  husband  had  sii^ied  a  quitclaim  deed 
and  received  $3,100.  At  the  March  meeting 
when  the  matter  was  talked  of,  they  offered  to 
give  me  20  acres  off  the  Clem  Starrett  place  for 
a  quitclaim  deed  from  me  to  my  interest  in  my 
father's  estate.  I  agreed  to  that.  My  hnsband 
did  not  say  much  about  it.  Mr.  McLaughlin,  the 
lawyer,  made  out  a  contract  for  that  My.  hoa^ 
band  did  not  stay  very  long  after  we  came  to  the 
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contract  My  husband  wasted  the  contract  to 
show  where  the  land  should  be.  My  mother  in- 
salted  him,  and  he  left.  He  was  not  in  Mr. 
McLaughlin's  office  any  more  that  day.  He  made 
ont  the  contract  for  the  20  acres  and  gave  it 
to  me.  Told  me  to  show  it  to  my  husband,  and 
there  was  something  said  about  signing  it  and 
sending  it  back.  I  did  not  sign  that  contract. 
This  transaction  was  the  second  week  in  March. 
The  contract  in  qnestion  was  made  in  June,  the 
contract  in  which  I  should  receive  the  $3,100. 
One  time  my  brother  and  another  came  to  see 
me  in  December.  They  stayed  until  night,  and 
then  saw  mj  hnaband.  We  all  talked  the  matter 
over.  My  husband  said  that  they  would  have 
to  pay  the  money  for  the  expenses  if  we  signed 
it  My  husband  said  be  would  not  sign  it,  re- 
ferring to  a  qnitclaim  deed.  That  was  in  De- 
cember after  the  contract  was  made.  The  mat- 
ter of  signing  the  deed  was  discussed  with  my 
husband.  I  got  the  contract  for  the  20  acres 
after  my  husband  and  I  had  talked  the  matter 
over  with  my  mother  and  brothers.'  After  this 
paper  was  made  ont  for  the  20  acres,  my  hus- 
band and  I  agreed  to  release  our  Interest  in  the 
estate,  and  they  were  to  give  us  20  acres  of  land. 
This  was  after  the  other  girls  had  signed  the 
d«ed." 

dmiUe  Hangb  testified: 

"I  was  present  at  the  conference  in  March. 
While  I  was  there,  I  had*  a  conversation  with 
the  defendants.  We  talked  over  the  matta«  of 
the  estate.  They  estimated  the  estate  at  $21,000, 
to  be  divided  between  seven.  This  would  be 
about  SS.IOO  to  each  ona  They  offered  20 
acres  of  land  or  $3,100  in  the  form  of  a  mort- 
age.   There  was  no  mention  of  a  deed  whatever. 

was  doing  business  for  my  wife  at  that  time. 
and  was  selling  her  interest  for  $3,100.  I  had 
no  interest  to  sell.  I  never  agreed  to  sign  any 
papers.  I  said  I  had  enough  to  look  after  my 
own  things.  I  told  my  wife  she  could  sign  the 
agreement  to  take  the  $3,100  if  she  wanted  to. 
I  told  the  defendants  that  I  would  not  sign  the 
deed  for  her  interest  in  the  estate.  This  was 
in  March.  I  was  willing  that  she  should  seU  her 
interest  for  $8,100  if  they  would  do  their  part. 
I  told  them  at  the  time  that  we  would  take  20 
acres  of  land  or  $3,100.  I  was  willing  to  agree 
to  that  if  she  would  take  it,  but  I  said  I  would 
not  sign  the  deed  myself." 

It  Is  apparent  from  the  testimony  of  the 
plaintiffs  that  Oharlie  was  perfectly  willing 
to  sell  his  wife's  Interest  In  the  estate  to 
these  defendants  for  $3,10S,  and  that  he  gave 
the  defendants  to  understand  that  he  consent- 
ed to  her  doing  so,  and  the  only  ground  npon 
which  he  claims  that  he  refused  was  that 
his  mother-in-law  insulted  him  by  telling 
him  that  it  was  his  wife's  money  and  not 
his,  and  that  he  had  nothing  to  do  with  It 
Giving  to  the  plaintiff's  testimony  the  most 
favorable  coloring,  it  shows  that  the  husband 
was  willing  and  anxious  that  his  wife  should 
sell  her  Interest  In  this  estate  for  $3,100; 
that  he  gave  these  defendants  to  understand 
that  be  consented  to  anything  that  she  might 
do  In  the  way  of  disposing  of  her  interest; 
that  his  refusal  was  simply  to  sign  the  papers 
because  of  his  hostility  to  his  mother-in-law. 

We  have  not  attempted  to  set  out  all  the 
plaintlfTs  testimony,  but  enough  to  show  the 
mental  attitude  of  the  defendant  Charlie  to- 
wards the  situation,  towards  the  action  his 
wUe  contemplated  taking  in  the  disposition 
ot  her  interest  in  her  father's  estate,  and 
what  was  contemplated  by  the  defendants  In 
the  purchase  of  that  Interest    Wq  gather 


from  this  testimony  that  the  ralile  of  ISyr^e'B 
interest  In  the  estate  did  not  exceed  $3400; 
that  it  was  th^r  purpose  to  convey  to  these 
defendants  the  interest  of  Myrtle,  unembar- 
rassed by  any  daim  of  her  husband,  for  $3,- 
100.  The  rupture  between  the  husband  and 
the  mother-in-law  grew  out  of  some  state- 
ments made  By  the  husband  touching  the  dis- 
position by  him  of  the  proceeds  of  the  sale 
when  the  sale  was  consummated.  The  de- 
fendant widow  seemed  to  have  been  a  kind- 
er mother  them  she  was  a  mother-in-law,  and 
Informed  him.  In  perhaps  not  uncertain  lan- 
guage, that  the  proceeds  belonged  to  her 
daughter  and  not  to  him;  that  at  this  he 
took  offense  and,  though  never  objecting  to 
the  ocmsummatlon  of  the  deal  between  these 
defendants  and  the  wife — ^Indeed,  we  may  say 
encnuraglng  the  wife  to  the  consummation 
of  the  deal— he,  because  of  the  words  of  his 
mother-in-law,  E^Kiken  perhaps  offensively, 
declared  his  purpose  to  have  nothing  to  do 
with  her  sale,  and.  If  we  take  the  plaintiff's 
testimony  as  a  basis  for  the  thought  refused 
to  i(An  in  any  written  evidence  of  the  sale. 
If  we  turn,  however,  to  the  defendants'  tes- 
timony, we  find  an  entirely  different  state  of 
facts,  but  before  going  into  this  branch  of 
the  case  we  might  say  that  the  contract  en- 
tered into  between  Myrtle  and  the  defend- 
ants bound  the  defendants  to  pay  her  $3,100 
In  five  years  from  the  1st  of  March,  1914,  and 
to  secure  the  payment  by  mortgage  upon  cer- 
tain land.  At  the  end  of  the  first  year,  the 
defendants  recognized  this  obligation,  paid 
Myrtle  the  first  year's  Interest,  $155,  and 
prepared  and  tendered  to  her  a  nvortgage  as 
required  by  the  contract  and,  further  than 
that,  offered  to  pay  her  the  full  amount  of 
$3,100  If  she  desired. 

Without  setting  out  the  defendants'  testi- 
mony In  foil.  It  shows  that  the  husband  said 
In  conversation  that  he  would  sign  a  quit- 
claim deed  for  his  dower  Interest  In  the  prop- 
erty covered  by  the  contract  He  said  that 
whatever  Myrtle  did  would  be  all  right. 
This,  however,  we  take  It,  was  at  the  March 
meeting,  and  at  the  time  when  the  rupture 
befell  between  the  mother-in-law  and  Charlie. 

We  think  the  record  Justifies  us  in  saying 
that  thereafter  Charlie  was  willing  to  take 
the  20  acres  offered  to  Myrtle  at  the  March 
meeting,  or  $3,100,  but  preferred  the  $3,100, 
because,  as  he  said,  he  could  Invest  that  in 
Des  Moines  property  and  receive  good  rent- 
als. We  think  a  fair  Inference  from  all  the 
testimony  Is  that  he  was  at  all  times  willing 
Uiat  the  wife  should  convey  her  interest  In 
her  father's  estate  for  $3,100,  and  so  gave  the 
defendants  to  vmderstand,  providing  she  re- 
ceived therefor  the  stipulated  consideration 
of  $3,100 ;  that  the  deal  between  Myrtle  and 
the  defendants  was  entered  Into  and  the  con- 
tract made  upon  the  theory  that  he  was  con- 
senting to  all  that  she  did  In  the  way  of  dis- 
posing of  her  Interest  to  these  defendants; 
that  It  was  never  his  thought  to  claim  any 
dower  interest  in  the  land  when  the  sale  was 
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ctmstiminatecl;  that  he  gave  the  defendants 
to  understand  this  also.  Though  he  left  the 
March  meeting  In  a  plqne,  and  though  he  fre- 
quently declared  his  purpose  not  to  sign  any 
written  instrument,  he  did  say,  and  it  was 
given  the  defendants  to  understand,  that 
whatever  she  did  would  bind  whatever  inter- 
est he  had  in  the  property,  and  that  the  con- 
sideration paid  should  be  in  full  for  the  in- 
terests of  both.  When  called  upon  in  Decem- 
ber following  and  requested  to  Join  in  the 
execution  of  the  deed  to  the  premises,  for 
the  better  evidencing  the  rights  of  these  de- 
fendants In  the  premises  conveyed,  he  said 
that  he  would  have  signed  the  deed  at  any 
time,  but  that  Mrs.  Lonz,  his  mother-in-law, 
bad  insulted  him,  and  he  could  not  forget, 
and  he  would  not  sign  the  deed  unless  they  re- 
ceived $300  more  to  pay  lawyers  who  took 
the  case  on  a  margin,  and  said  that  he  would 

^  accept  the  $3400  and  $300  additional  to  pay 
attorney's  fees;  that  he  could  sell  the  note 
and  mortgage  at  any  time  for  $3,100. 

Mrs.  Battle  Lanz  testifies,  that  at  the 
March  meeting  Charlie  said : 

"  'Myrtle  ought  to  have  the  same  as  the  rest 
of  the  children ;  that  they  were  entitled  to  as 
much  as  the  rest.'  We  told  them  that  we  could 
not  pay  cash,  Charlie  said  they  did  not  need  the 
money  because  the  mortgage  on  the  farm  was  as 
good  as  the  money.    They  either  wanted  a  mort- 

•  gage  or  20  acres  out  of  the  Clem  Starrett  place. 
We  talked  about  the  mortgage  on  the  Starrett 
place.  We  said  they  could  not  have  a  first  mort- 
gage because  there  is  a  mortgage  already  there. 
Charlie  said  that  whatever  Myrtle  agreed  to 
would  be  satisfactory  to  him.  He  would  sign 
a  deed  for  his  interest." 

It  appears  that  at  this  time  a  contract  was 
drawn  up  tentatively  and  submitted  to  Myr- 
tle, in  which  It  was  provided  that  she  should 
receive  the  20  acres.  She  took  this  contract, 
but  refused  to  sign  or  accept  It  because  it  did 
not  specify  where  the  twenty  acres  should  be. 
She  (meaning  Myrtle)  said  it  was  all  right, 
but  she  would  rather  have  $3,100. 

We  think  the  record  discloses  with  suffi- 
cient certainty  to  Justify  us  in  saying  it  is 
a  fact  that  Myrtle  told  these  defendants,  at 
the  time  she  signed  the  contract,  that  her 
husband  would  sign  a  deed  for  his  dower  in- 
terest   Hattle  Lanz  testifies: 

"She  said  he  was  busy  now,  but  he  would  come 
down  as  soon  as  he  had  time  and  sign  the  deed." 

The  defendants  relied  upon  this  statement 
in  connection  with  what  Charley  had  already 
told  them. 

The  witness  McLaughlin  testifies  that,  at 
the  March  meeting.  Myrtle  and  Charley  were 
both  present  They  both  said  they  would 
sign  a  deed  conveying  all  their  interest  in  the 
real  estate.  Charley  said  he  would  convey 
his  dower  interest  They  both  said  they 
would  sell  their  Interest  for  either  20  acres, 
or  $3,100,  and  both  said  they  would  sign  a 
deed.  They  did  not  then  wish  to  determine 
which  they  would  take.  Charley  said  he 
would  rather  have  $3,100,  because  he  con- 
templated   building    some    houses    in    Des 


'  Moines,  ahd  they  would  make  more  out  of  the 
rental  of  the  houses  than  they  would  out  of 
the  twenty  acres. 

However,  without  going  into  details.  It  is 
sufficient  to  say  that  this  record  discloses  to 
our  satisfaction  that  the  defendants  have 
performed  their  part  of  the  contract;  that 
this  case  falls  within  the  rule  laid  down  In 
Meyltnk  and  Lanz  Cases,  supra,  in  which 
the  doctrine  is  announced  that  if  the  husband 
is  present,  taking  part  in  the  negotiations 
for  the  purchase,  and  agrees  to  the  sale  at  a 
stated  price,  and  the  grantees  relying  upon 
his  conduct  and  his  promise  make  the  par> 
chase  and  turn  over  the  agreed  consldera< 
tion,  he  cannot  escape  specific  performance 
simply  because  his  name  Is  not  subscribed 
with  the  other  grantor  to  the  written  instru- 
ment; that  If  he  consents  to  this  fi>r  a  con- 
sideration to  be  paid  to  bis  wife,  and  the 
consideration  is  paid  or  tendered  to  her,  he 
is  bound,  and  cannot  contumaciously  reifuse 
to  perform.  The  defendants  therefore  are 
entitled  to  the  relief  prayed,  and  decree 
should  have  been  'entered  in  their  favor 
against  the  plalntitT  and  her  husband,  re- 
quiring them  to  speclflcally  perform  their 
contract  or  that  the  title  in  the  land  in  qneO' 
tion  be  quieted  in  these  defendants  as  against 
the  claims  of  either  the  plaintiff  or  her  hus- 
bahd. 

The  case  Is  therefore  affirmed  on  plain' 
tiff's  appeal  and  reversed  on  defendants'  ap- 
peal 

Reversed  In  part,  and  affirmed  in  part 

LADD,  EVANS,  and  SALINGER,  JJ.,  con* 
cur. 


GUTHRIE  V.  WINTERS  et  al.  (W.  H.  LEH- 
MAN  CO.  et  aL,  Interveners).    (No.  30369.) 
(Supreme  Court  of  Iowa.    Jane  20,  1917.) 

1.  Landlobd   ANn  Tenant   «=3228(14)— At- 

TACUMKNT     FOB    RENT— PaBTIKB— INTBBVSH- 
TION. 

In  a  landlord's  attachment  action  for  rent 
chattel  mortgagees  claiming  their  liens  were  re- 
corded before  the  landlord's  levy  may  intervene 
under  Code  1897,  {  290H,  authorising  interven- 
tions by  parties  having  adverse  interests  in  the 
subject-matter   litigated. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  967.] 

2.  Appeajc  and  Ebbob  <S=3l082(l)— Scope  or 
Review— Findings. 

Where  a  district  court  on  a  writ  of  error 
to  a  justice  of  the  peace  revised  a  finding  for 
plaintiff  landlord  and  enter&d  judgment  for  in- 
tervening chattel  mortgagees,  the  findings  in- 
volved in  such  judgment  will  be  reviewed,  al- 
though the  district  court  did  not  confine  itself  to 
the  questions  presented  by  the  petition  and  af- 
fidavit for  the  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J$  4270,  4289-4292.J 

3.  Landlobd  and  Tenant  ^=>229(12)— Lien 
KOB  Rent— Attachment. 

Where  a  constable  upon  looking  through  the 
windows  of  a  vacant  house  saw  inside  the  prop- 
erty hf  desired  to  attach  and  tacked  notices  of 
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attachment  levy  on  the  doon  of  the  houae,  Uiere 
was  DO  Talid  levy  of  a  landlord'*  writ  of  at- 
tachment. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  t  965.] 
4.  Chattkl  Mortoagks  <8=»138(3)— Pbiobitt— 

LaND1X>RD'8  lilKN  FOE  R3EHT. 

Chattel  mortgages  executed  before  the  mort- 
gagors leased  premises  and  recorded  before 
their  landlord  levied  a  valid  attachment  for  rent 
against  the  property  are  superior  to  the  land- 
lord's Men. 

fBd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  228,  2S0.] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Brennan,  }ndi:e. 

landlord's  attachment.  Parties  Interven- 
«Sa  claiming  their  mortgages  were  superior 
to  the  lien  for  rent.  Interveners  defeated  in 
justice  court.  A  reversal  by  the  district 
court  on  writ  of  error  Is  appealed  from-.  Afr 
firmed. 

Brown  *  Misslldine,  of  Des  Moines,  for 
appellant  Miller  &  WaUlngfbrd  and  Oliver 
H.  Miller,  all  of  Des  Moines,  for  appellee 
Iiehman  Co.  Graeser  &  Meyer,  of  Des 
Moines,  for  appellee  Jacobs. 

SAIilNGEB,  J.  I.  The  appellant,  Mary 
B.  Guthrie,  leased  to  the  defendants,  Edward 
T.  Winters  and  Mrs.  Edward  T.  Winters, 
certain  premises  by  written  lease  of  date 
January  24,  1913,  to  run  from  January  25tlx 
that  year'to  September  25th  thereof.  In  ad- 
dition to  the  landlord's  lien  given  by  stat- 
ute, the  lease  gives  a  lien  upon  all  person- 
al property  owned  by  lessees  kept  or  used 
on  the  premises  during  the  term  of  the 
lease,  wlietber  such  property  is  exempt  from 
execution  or  not.  The  W.  H.  Lehman  Com- 
pany claims  that  defendant  Mrs.  Winters 
gave  It  a  purchase-money  chattel  mortgage 
ni>on  a  piafao  kept  on  the  leased  premises, 
gave  same  before  the  lease  was  entered  into 
and  before  the  piano  was  put  into  the  leesefd 
premises,  and  that  such  mortgage  remains 
largely  unpaid.  The  Intervener  Jacobs  also 
claims  that  be  has  an  unpaid  mortgage  on 
property  now  on  the  leased  premises,  also 
given  before  the  lease  was  made.  As  we 
understand  it,  the  Jacobs  mortgage  has  not 
been  recorded,  but  be  claims  the  lessor  bad 
knowledge  of  th»  execution  of  the  mortgage 
before  the  lease  was  made.  The  Lehman 
mortgage  w^as  recorded,  but  subsequent  to 
the  time  at  which  the  lessor  sued  out  a  land- 
lord's attachment  to  recover  $144  rent,  and 
after  there  was  done  what  lessor  claims  is 
a  levy  of  such  attachment  on  the  property 
which  Lehtnan  claims  under  its  said  mort- 
gage. The  Justice  of  the  peace  in  whose 
court  the  suit  for  rent  was  instituted  found 
for  the  lessor  and  against  the  Interveners. 
A  writ  of  error  to  the  district  court  was  sued 
out,  and  there  the  Judgment  of  the  Justice 
of  the  peace  was  reversed.  The  district 
court  made  this  order : 


"I  find  for  the  Interveners  and  against  the 
attachment  for  rent,  and  that  judgment  be  enter- 
ed accordingly.    The  lower  court  reversed." 

This  is  the  order  from  which  ameel  was 
taken  to  the  Supreme  Court  There  is  a 
dispute  over  what  Is  here  to  be  reviewed. 
We  will  settle  the  dispute  by  limiting  our 
consideration  to  such  findings  of  the  dUtrlct 
court  as  the  record  shows,  either  directly 
or  by  necessary  inference,  were  made,  and 
complaint  of  which  is  presented  to  us  for 
review  according  to  the  rules  of  this  court. 

la  thus  reviewing  there  must  be  kept  In 
mind  that  throughout  appellant  raises  no 
question  that  the  mortgages  which  the  in- 
terveners assert  exist,  and  that  as  to  terms, 
time  of  making,  and  time  of  recording  the 
(Hie  that  was  recorded,  the  facts  are  as  the 
Interveners  claim.  In  other  words,  the  only 
attonpt  to  avoid  the  mortgages  is  a  claim 
that  because  of  ttie  mortgage  clause  in  her 
lease  lessor  has  the  standing  of  a  purchaser, 
and  had  no  notice  of  the  mortgage  given  to 
either  Intervener.  With  tills  in  mind,  one 
complaint  made  is  that  the  district  court 
erred  in  finding  the  interveners  had  sufficient 
right  in  the  property  to  attack  the  sufficiency 
of  a  levy  made  under  the- landlord's  attach- 
ment procured  by  lessor.  The  Justice  of  the 
peace  found  against  the  interveners.  The 
district  court  reversea  this  without  any  state- 
ment of  why  it  is  done.  We  should  not  pre- 
sume it  would  have  thus  reversed  and  found 
for  the  Interveners  and  against  the  Btta<A- 
m«kt  toe  rent  if  it  had  not  found  that  the  in- 
terveners had  some  Interest  in  the  contro- 
versy, and  therefore  the  right  to  complain 
of  what  the  lessor  had  obtalaed  in  justice 
oonirt 

[1]  So  the  first  qnestlon  we  have  is  wheth- 
er, though  the  mortgages  of  tiK  interveners 
might  in  some  states  oC  evidence  not  be  prior 
to  the  mortgage  clause  in  the  lease  they  have 
the  right  to  attaok  the  levy  lessor  claims  to 
have  made.  At  the  time  the  claimed  levy 
was  made  the  Lehman  Company  had  not  re- 
corded its  mortgage  and  that  of  Jaooba  has 
never  t>eeu  recorded,  But  when  these  iMurties 
gave  notice  of  their  claim  in  connection 
with  filing  and  filed  their  petitions  of  inter- 
Tentlon,  they  advised  the  lessor  of  their 
mortgages,  as  effectively  as  a  record  of  the 
mortgages  could.  Assume  that  the  lessor,  on 
account  of  the  mortgage  clause  in  her  lease, 
has  the  standing  of  a  purchaser  in  the  ap- 
plication of  the  recording  act,  yet  it  will  be 
conceded  that.  If  no  levy  had  been  made 
until  after  the  lessor  had  been  advised  of  the 
existence  of  these  other  mortgages,  the  holder 
of  these  mortgages  would  have  the  right  to 
attack  a  levy  thereafter  made.  If  that  be 
so,  they  certainly  have  the  right  to  assert 
when  or  after  giving  notice  of  the  existence 
of  their  mortgages  that  a  levy  claimed  to 
have  been  made  upon  the  property  covered  by 
their  mortgages  was  in  truth  no  levy  at  all. 
One  may  intervene  who  has  an  interest  to 
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the  snbject-matter  of  the  litigation  adrerse  to 
other  parties  therreto.  Code  189T,  g  2906. 
And  see  Cooper  v.  Mohler,  104  Iowa,  301,  73 
N.  W.  828.  These  Interveners  had  such  In- 
terest; for,  if  their  claim,  that  there  was  in 
law  no  levy  were  sustained,  it  would  work 
that  no  levy  could  be  made  except  one  made 
after  the  lessor  was  advised  of  mortgages  held 
by  Interveners  made  before  the  lease  was. 
Tlie  effect  would  be  to  establish  their  mort- 
gages to  be  prior  to  that  of  the  lessor.  It 
needs  no  further  argument  to  demonstrate 
that  the  trial  court  did  not  err  In  finding  that 
Interveners  had  sufSdent  right  in  the  proper- 
ty to  attack  the  sufficiency  of  the  alleged 
levy  under  writ  of  attachment.  See  Arnold 
V.  Hewitt,  128  Iowa,  671, 104  N.  W.  843. 

[2]  II.  The  remaining  question  presented  Is 
whether  the  district  court  found  that  the 
mortgage  clause  in  the  lease  created  a  lien 
which  Is  prior  to  that  of  unrecorded  chattel 
mortgages  earlier  in  date  than  the  mortgage 
of  the  lessor,  of  which  unrecorded  mortgages 
tihe  lessor  had  no  notice,  and  whether,  if  such 
finding  was  made,  same  is  erroneous.  The 
appellee  insists  the  district  court  had  no  such 
question,  because  review  on  its  part  Is  Umlted 
to  what  is  presented  by  the  petition  and  affi- 
davit for  writ  of  error,  and  that  same  present 
no  such  question.  Assume  that  is  the  state 
of  that  petition.  Concede  that  the  court 
should  not  have  gone  beyond  what  Is  present- 
ed in  that  application  for  its  action.  But 
the  district  court  did  not  confine  itself  to 
stating  that  the  justice  had  committed  some 
specified  error,  and  remanding,  but  reversed 
all  the  Justice  had  done,  found  against  the 
attachmeUt  for  rent  that  the  Justice  had  ef- 
fectuated, found  for  Interveners,  and  entered 
Judgm^it  accordingly.  This  Is  a  decision  on 
the  merits  of  the  entire  controversy.  It  may 
be,  as  appellee  says,  that  this  went  beyond 
what  had  been  tendered  for  decision.  But, 
since  appellee  Is  claiming  under  that  Judg- 
ment, it  must  submit  to  review  of  any  find- 
ing that  Inheres  in  such  Judgment  And,  of 
course,  that  a  Judgment  was  unauthorized 
has  nothing  to  do  with  the  question  of  what 
is  found  by  it  Whatever  complaint  appel- 
lant might  make,  appellee  may  not  take  ad- 
vantage of  this  Judgment  and  seek  to  main- 
tain it,  and  at  the  same  time  Insist  that  be- 
cause it  should  not  have  had  It  we  may  not 
determine  whether  it  was  right  to  grant  it 

[3, 4]  We  are  unable  to  escape  from  the 
conclusion  that  the  court  found  of  necessity 
that  the  lien  of  interveners'  mortgages  was 
prior  and  superior  to  that  of  the  mortgage  as- 
serted by  the  lessor  appellant.  But  we  are 
of  opinion  that  in  so  finding  the  court  did  not 
err.  The  appellant  does  not  complain  be- 
cause the  district  court  tried  the  case  on  the 
merits.  That  court  had  before  it  the  follow- 
ing situation:  The  Lehman  Company  and 
Jacobs  had  an  unrecorded  chattel  mortgage 
upon  certain  property  belonging  to  the  Win- 
ters, part  belonging  to  both  and  part  to  the 
wife  alone.    The  Winters  leased  premises  of 


the  plaintiff  by  written  lease,  niat  leaBe 
contained  a  mortgage  upon  the  sEune  proper- 
ly. It,  too,  was  not  recorded.  After  the 
lease  was  made  the  property  covered  by  the 
unrecorded  mortgage  of  Lehman  and  Jacobs 
was  put  upon  the  leased  premises.  Thereaft- 
er the  plaintiff  instituted  a  suit  for  rent  In 
that  suit  the  lessor  was  notified  that  Leh- 
man and  Jacobs  had  said  mortgages.  If  we 
assume  for  appellant  that,  if  the  mortgaged 
proper^  had  been  levied-  upon  under  land- 
lord's attachment  before  the  lessor  was  noti- 
fied of  said  two  unrecorded  mortgages,  a 
mortgage  effectuated  by  her  lease  would  have 
been  prior  to  the  others,  any  priority  had  to 
be  settled  by  determining  whether  any  levy 
was  made  before  such  notice  was  received. 
If  we  must  hold  that  there  was  no  such  levy, 
then  it  follows  that  the  district  court  did 
not  err  in  finding  that  the  Lehman  and  Ja- 
cobs mortgages  were  prior  to  the  mortgage 
of  the  lessor.  We  have  the  evidence  that  the 
court  had  before  it  on  that  question.  It  Is 
this:  The  constable  who  made  the  alleged 
levy  made  affidavit  that  he  had  endeavored 
to  find  the  defendants  for  the  purpose  of  serv- 
ing notice  of  levy  and  attachment  and  origi- 
nal notice,  that  he  has  been  unable  to  find 
either  of  them  within  the  state,  and  that 
their  whereabouts  are  unknown  to  him.  He 
made  return  that  he  served  the  writ  of  at- 
tachment by  tacblng  notices  on  the  doors  of 
the  premises  leased.  In  addition,  he  testified 
to  the  conclusion  that  he  "made  levy  under 
landlord's  writ  of  attachment"  under  orders 
from  an  attorney  for  the  plaintiff.  Coming 
to  bis  facts,  as  disclosed  by  bis  testimony, 
what  he  did  was  to  go  around  the  house,  look 
into  a  window,  see  furniture,  Including  a 
piano  and  other  household  goods,  try  the 
doors,  and,  finding  them  lockecl,  tack  notices 
of  levy  on  front  and  bade  doora,  and  then 
comes  the  further  conclusion  that  he  "took 
possession  of  house  and  contents."  The  at- 
torney who  was  with  him  also  states  that  the 
constable  "took  possession  of  house  and  con- 
tents," but  his  facts  are  that  he  directed  the 
constable  to  levy,  told  him  not  to  put  pad- 
locks in  the  doors,  because  the  place  was  the 
home  of  the  defendant ;  that  he  and  the  cou- 
staUe  went  around  the  house,  looked  into 
the  window,  saw  furniture,  a  piano,  and  oth- 
er household  goods  within  the  house,  and 
that  the  constable,  tacked  notices  of  levy  of 
attadiment  on  the  back  and  front  doors.  We 
cannot  be  governed  by  the  conclusions  of 
these  witnesses.  They  disclose  fully  that  the 
conclusion  is  not  sustained  by  the  facts. 
There  was  no  levy  of  the  writ  of  landlord's 
attachment  See  Peppers  v.  Harris,  145 
Iowa,  635,  124  N.  W.  625;  Blckler  v.  Ken- 
dall, 66  Iowa,  703,  24  N.  W.  518;  Hibbard  v. 
Zenor,  75  Iowa,  471,  39  N.  W.  714,  9  Am.  St 
Bep.  497;  and  Eix  v.  Sllknltter,  57  Iowa, 
262,  10  N.  W.  653. 

So  finding,  the  whole  matter  resolves  to 
this:  A  landlord  desires  to  keep  possession  of 
ptoperty  subjected  to  his  lien  for  rent.    His 
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adremiy  has  a  mortgage  upon  the  same 
property  sapertor  to  the  Men  for  rent  It 
woald  seem  that  In  such  sltnatlMi  the  court 
mnst  necessarily  find  that  as  between  the  In- 
t«^eners,  holders  at  the  mortgage,  and  the 
landlord,  there  most  he  judgment  for  the  In- 
tervener and  a  denial  of  the  right  to  snhject 
said  iMx«)erty  to  the  Aalm  tor  rent  That 
Is  what  the  district  court  did,  and  we  are  of 
opinion  that  its  action  was  right,  and  that 
therefore  Its  ]ndgn»ent  must  be  affirmed. 
Afflnned> 

OATNOR,  O.  J.,  and  LADD  and  EVANS, 
JJ„  concur. 


MCRPHT  T.  WILLIAMSON.    (No.  30915.) 
(Supreme  Court  of  Iowa.    June  19,  1917.) 

1.  MAfBTBR    AND    SKBVANT    «8=>3(2)— CoHTBAOT 

OF  KMPLOTitBNT— Implied  Oblioatiow. 
Where  a  contract  to  employ  a  father,  moth- 
er, and  son  provided  for  a  home  for  the  family, 
reasonably  considerate  treatment  of  each  mem- 
ber of  the  family  by  the  employer  was  an  im- 
plied obligation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  3.] 

2.  Mastbb  ahd  Sebvant  i&=>65— Bmach  of 

CONTBAOT  or  BjfPLOTMENT— STJFFICIKNCT  OF 

Evidence. 
In  an  action  for  breach  of  contract  that  de- 
fendant, bis  wife  and  son,  should  work  for  plain- 
tiff for  ten  years,  evidence  held  sufficient  to  sus- 
tain finding  that  plaintlfFs  conduct  amounted  to 
n  breadk  of  contract  justifying  abandonment  by 
defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  !  78.] 

3.  MAflrrEB  and  Sebvant  «=»65— Contbaot  of 

ElCPLOTHBNT— E^TIBETT. 

The  contract  whereby  defendant,  bis  wife 
and  son,  SRireed  to  work  for  plaintiff  for  ten 
years  for  $40  d  month,  payable  monthly,  stipu- 
lated that  a  home  should  be  provided,  and  that 
all  the  expenses  of  defendant  s  family,  save  for 
clothing,  should  be  paid,  deferred  payment  of  $20 
per  month  until  the  end  of  the  ten-year  period, 
provided  for  a  luntp  payment  of  $500  at  the  end 
of  such  period,  and  stipulated  for  schooling  priv- 
ileges for  defendant's  son.  Beld,  that  the  con- 
tract was  an  entirety,  and  defendant  employs, 
having  been  deprived  of  its  benefits  by  the  em- 
ployer's breach  of  contract  justifying  abandon- 
ment, should  not  be  prevented  from  snowing  the 
fair  market  value  of  the  services  rendered  by 
him  in  support  of  bis  counterclaim  for  damages 
for  plaintiff's  breadi. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  73.] 

4.  Damages  «=>120(2)— Bbeace  of  Contract 

OF  EVPIOTMENT  —  employe's  MEASUBE  OF 

Recoitebt. 
Whether  a  contract  of  employment  was  en< 
tire  or  severable^  payment  beiatf  provided  for 
month  by  month,  defendant  employe's  measure 
ot  recovery  was  tjie  same  in  the  event  that  he 
himself  broke  the  contract. 

[B^.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  fS  292,  296,  297.] 

5.  PtEADING  €=»34(e)— CONSTBTTCnON  IN  SUP- 
POBT  OF  JuDaiatHl^FAII.UBE  TO  ATTACK. 

In  tbe  absence  of  attack  in  the  trial  court,  it 
is  the  duty  of  the  Supremo  Court  on  appeal  to 
construe  a  pleading  most  strongly  in  support  of 
the  judgment;    plaintiff  was  not  privileged  to 


reserve  his  attack  on-  defendant's  connberdaim' 
and  make  it  first  in  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  72,  73.1 

6.  Mastkb  and  Sebvant  «sa66  —  Bbsaoh  or 
Contract  of  E^mployment— Evidence. 

In  an  employer's  action  against  his  employ^ 
for  breach  or  the  contract  of  employment,  the 
employe's  evidence  of  quantum  mernit  in  sup- 
port of  his  counterclaim,  responsive  to  the  em- 
Sloyer's  evidence  in  support  of  his  own  claim  for 
amazes,  was  relevant  and  material,  despite  any 
insufficiency  in  defendant's  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  73.] 

7.  Master  and  Servant  «=365^Action  for 
Bbkach— Recovert  on  Qttantuu  Meruit— 
Evidence. 

In  an  employer's  action  against  his  employ^ 
for  breach  of  contract,  wherein  the  employ^ 
counterclaimed  for  the  employer's  breach,  and 
pleaded  that  the  services  rendered  by  him  were 
rendered  under  the  contract,  the  allegation  did 
not  forbid  proof  of  a  Quantum  meruit  as  a  basis 
of  damages,  since  the  fact  that  one  party  breach- 
es a  contract  after  it  has  been  partly  performed 
by  the  other  does  not  preclude  such  other  from 
pleading  such  performance,  or  from  proving  his 
damages  for  such  breach  upon  a  basis  of  quan- 
tum meruit. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  73.] 

Api)eal  from  District  Court,  Iowa  County; 
B.  P.  Howell,  Judge. 

Action  for  damages  for  breach  of  contract 
The  defendant  denied  the  breach  on  his  part 
and  counterclaimed  against  the  plaintiff  for 
damages  for  breach  on  his  part  of  the 
same  contract  There  was  a  verdict  for  the 
defendant  on  the  counterclaim,  and  the  plain- 
tifl  appeals.    Affirmed. 

W.  E.  Wallace,  of  WUllamsbuiK,  for  ap- 
pellant Popham  &  Havnor,  of  Marengo,  for 
appellee. 

EVANS,  J.  Plaintiff's  petition  was  In  two 
counts.  The  first  count  declared  upon  a 
promissory  note  which  was  admitted  by  the 
defendant  in  his  ansvrer.  Plaintiff's  second 
count  pleaded  a  written  contract  whereby 
the  plaintlfl  contracted  for  the  services  of 
the  defendant  and  ot  his  wife  and  son  tor  a 
period  of  10  years;  alleged  that  the  defend- 
ant after  rendering  servloes  thereunder  for 
a  period  of  9%  months,  breached  and  aban- 
doned the  same,  and  that  the  plaintiff  was 
thereby  damaged  In  the  sum  of  $1,100.  The 
defendant  admitted  the  execution  of  the  con- 
tract; denied  breach  thereof  on  his  part; 
and  averred  that  the  plaintlfl  blmseU  breach- 
ed the  same  by  conduct  rendering  Its  per- 
formance impossible.  The  issue  of  fact  to- 
ward which  the  evidence  was  principally 
directed  was  whether  the  conduct  of  the 
plaintiff  was  such  during  the  period  of  par- 
tial performance  of  this  contract  as  to  justify 
Its  abandonment  by  the  defendaat 

The  contract  was  entered  Into  on  B^bruary 
16, 1913.  Under  Its  provisions  the  defendant 
Williamson  and  his  wife  and  son  were  to 
work  for  the  plaintiff  MnriAy  at  his  home 
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and  upon  his  turm  for  a  period  of  10  years. 
Murpby  undertook  on  hlg  part  to  pay  a  com- 
pensation of  ^20  per  month  at  the  end  of 
each  month  and  the  further  sum  of  $20  per 
month  at  the  expiration  of  the  10-year  period, 
with  4  per  cent,  interest  on  deferred  pay- 
ments, and  an  additional  lump  sum  of  $500 
at  the  expiration  of  such  10-year  period.  He 
farther  agreed  that  the  son,  then  a  l)oy  11 
years  of  age,  should  have  certain  school  priv- 
ileges, and  thLat  he  would  provide  a  home  for 
the  family  and  would  pay  all  their  living  ex- 
penses, except  for  clothing.  The  parties  op- 
erated under  this  contract  from  February 
15th  to  the  close  of  the  corn-husking  season, 
December  6,  1913,  on  which  date  William- 
son and  his  family  left.  The  principal  com- 
plaint of  Williamson  against  Murphy  was 
that  of  harsh  and  unwarranted  treatment  of 
the  boy. 

On  the  theory  that  Williamson  breached 
the  contract,  the  plaintiff  claimed  as  his 
measure  of  damage  the  difference  between 
the  contract  price  and  the  market  value 
of  the  future  service.  In  support  of  such 
measure  of  damage  he  introduced  testimony 
to  the  effect  that  such  future  service  would 
have  been  worth  from  |45  to  $56  per  month. 
On  such  basis  he  claimed  damages  to  the 
extent  of  $1,100. 

On  the  other  hand,  on  the  theory  that  Mur- 
phy breached  the  contract,  the  defendant 
Williamson  elected  and  claimed  to  recover  as 
on  quantum  meruit  the  value  of  the  services 
rendered  by  him  under  the  contract  He  also 
introduced  evidence  to  the  effect  that  the 
services  of  himself  and  wife  were  worth 
approximately  the  same  amount  as  was 
shown  by  the  testimony   for  the  plaintiff. 

The  decisive  questions  therefore  were:  (1) 
Who  breached  the  contract?  (2)  If  Murphy 
breached  it,  what  was  the  proper  measure  of 
recovery  on  the  counterclaim? 

1.  The  Jury  found  for  the  defendant  and 
allowed  htm  a  recovery  of  the  value  of  ttie 
services  regardless  of  the  contract  price.  It 
is  earnestly  urged  on  behalf  of  the  plalntifl 
that  the  verdict  was  a  grave  miscarriage  of 
justice  and  was  without  support  In  th^  evi- 
dence. The  amount  of  the  verdict  is  con- 
sistent with  the  evidence  on  both  sides,  and 
was  not  excessive  in  any  sense  luless  such 
amount  should  have  been  limited  by  the  con' 
tract  price.  This  question  will  be  discussed 
in  the  next  paragraph  hereof.  The  argu- 
ment of  insufficiency  of  the  evidence  is  direct- 
ed principally  to  the  proposition  that  the 
contract  was  not  breached  by  Murphy. 

Murphy  appears  to  have  been  a  single 
man,  whether  a  bachelor  or  a  widower  does 
not  appear.  He  lived  upon  a  farm.  His 
mother  had  previously  lived  with  him,  but 
had  died  shortly  prior  to  the  date  of  this 
contract  He  had  a  hou8eke^>er  who  had 
been  in  the  family  for  many  years,  and  who 
remained  with  him.  There  were  no  othw 
members  of  the  family.  The  WilUamsons 
were  taken  into  this  home.    Mrs.  Williamson 


did  work  both  inside  and  outside  upon  the 
farm.  Mr.  Williamson  engaged  in  the  gen- 
eral farmwork  on  the  place  and  did  also 
carpenter  and  mason  work.  No  friction  arose 
over  the  work  of  either  Mr.  or  Mrs.  WilUaiO' 
son,  nor  has  their  efficiency  been  questioned 
in  any  manner  by  plaintiff.  Both  William' 
son  and  his  wife  were  grieved  over  the  con- 
duct of  Murphy  toward  the  boj.  Each  of 
them  took  occasion  to  speak  to  bim  on  the 
subject  at  different  times  but  met  only  with 
rebuff.  "Son  of  a  bitch"  and  "bastard"  were 
names  which  Murphy  frequently  applied  to 
the  boy.  On  some  occasions  he  also  "jerked" 
him  and  "choked"  him.  As  a  witness  Mur- 
phy denied  that  he  had  ever  called  the  boy 
harsh  names  or  had  ever  laid  his  hands  upon 
him.  The  jury,  however,  must  have  found 
against  him  at  this  point.  Sueb  fact  being 
found  against  him,  needless  to  say  that  his 
conduct  would  oper&ts  as  a  great  strain  upon 
the  father  and  mother  and  would  render  it 
exceedingly  difficult,  if  not  impossible,  for 
them  to  continue  In  the  contract  relations. 

[1]  Inasmuch  as  the  contract  provided  for 
a  home  for  the  family,  reasonably  consider- 
ate treatment  of  each  member  of  the  family 
was  an 'implied  obligation  thereof.  Not  only 
was  the  evidence  legally  sufficient  to  sustain 
the  finding  of  the  jury  in  that  respect  but 
the  testimony  of  the  Williamsons  has  much 
corroboration  in  the  circumstances.  The  tes- 
timony of  Murphy  himself  discloses  a  mis- 
conception of  his  obligation  under  the  con- 
tract   He  testified: 

"I  had  treated  Mr.  Williamson  all  right  Mr. 
Williamgon  never  claimed  I  had  mistreated  him. 
•  •  •  I  told  him  I  was  not  in  any  way  re- 
sponsible for  his  wife  and  I  did  not  contract 
with  her." 

Concerning  an  interview  with  Mrs.  Wil- 
liamson he  testified  as  follows: 

"I  think  the  boy  told  Mrs.  Williamson  som*- 
thing,  for  she  jumped  on  to  me  about  it,  and  I 
told  her  to  just  tend  to  her  own  business  and 
there  would  be  no  trouble.  I  think  she  charged 
me  with  scolding  or  trying  to  choke  bim,  and 
I  told  her  I  never  did  it  I  think  Mr.  William- 
son sat  on  the  steps  of  the  bouse  at  that  time." 

The  record  clearly  Indicates  that  Murphy 
was  of  dominant  spirit,  while  WUllamson 
and  his  wife  were  the  very  contrary.  Wil- 
liamson was  a  man  wholly  without  means, 
and  therefore  wholly  dependent  He  came 
from  California  to  enter  upon  this  service 
for  Murphy,  llie  expense  of  the  trip  was 
advanced  by  Murphy,  and  the  note  sued  on 
herein  was  given  for  such  expense  money. 
Williamson  was  therefore  under  great  dis- 
advantage to  cope  with  Murphy  even  in  de- 
fense of  his  own  son.  Murphy  doubtless  had 
his  good  qualities,  but  other  moods  are 
quite  prominent  in  this  record.  He  was  con- 
cededly  a  profane  man,  though  be  introduced 
witnesses  who  testified  that  they  had  never 
heard  him  swear.  From  some  of  his  own 
witnesses  It  appeared  that  "son  of  a  bitch" 
was  not  an  unusual  epithet  for  him,  though 
one  witness  testified  that  he  never  heard  him 


Digitized  by 


Google 


Iowa) 


MDBf  HT  t.  WILEJAMBON 


213 


VM  It  except  «8  m>Ued  to  "msK'Mwiy"»Bi 
"horseB." 

■  On  tbe  fflomjng  of  the  day  of  final  separa- 
tion MuTpby  staged  a  scene  wbich  must  be 
regarded  as  furnishing  some  index  to  bis 
capacity  for  sarcasm.  He  called  the  Wil- 
liamsons into  a  room  and  called  in  others 
also  as  witnesses  who  were  without  interest 
or  business  in  the  controversy..  He  there 
read  the  contract  to  tbe  WiUiamsons,  and 
followed  this  by  reading  a  chapter  from  the 
Bible.  This  latter  was  confessedly  sot  done 
as  an  act  of  piety.  His  own  testimony  con- 
cerning this  circumstance  was  as  follows: 

"I  think  I  aslud  Mr.  Williamson  that  mom- 
injt  to  stay.  The  morning  thay  left  I  got  the 
Bible  and  read  to  them  the  twenty-second  chap- 
ter of  Matthew.  Mr.  and  Mrs.  Williamson  and 
Isaac  were  present,  alao  Bobert  Batty  and  young 
Nicewander.  I  did  not  make  any  cemark  to 
their  about  tbe  passage  except  I  told  them  that 
my  brother,  who  was  a  Methodist  minister,  had 
recommended  the  reading  of  the  Bible  in  tbe 
family,  and  I  had  selected  that  chapter  as  a 
very  appropriate  one  for  that  occasion.  That 
was  the  first  time  I  had  read  it  to  them  since 
they  came,  bat  I  read  it  quite  often  myself. 
This  occurred  at  the  same  time  we  were  all  talk- 
ing about  the  Williamsons  leaving.  *  *  * 
I  thought  the  chapter  in  Matthew  in  reference  to 
the  betrayal  of  Peter  was  most  appropriate.  I 
told  them  my  brother  bad  recommended  the  read- 
ing of  the  Scripture,  and  I  thought  Mr.  William- 
aon  was  just  as  big  a  traitor  as  Peter.  My 
brother  is  a  Methodist  minister,  and  ia  a  great 
friend  of  Mr.'  Williamson.  My  brother  lived  at 
the  same  place  in  Kansas  as  Mr.  Williamson 
did." 

[Z]  No  Tiseful  purpose  can  be  served  by  pur- 
anlng  further  the  details  of  the  evidence. 
It  is  snilicient  to  say  that  we  have  no  donbt 
of  its  sufficiency  to  sustain  the  finding  of  the 
Jnry  that  Murphy's  conduct  amounted  to  a 
breach  of  the  contract,  and  therefore  Justi- 
fied the  abandonment  thereof  by  Williamson. 

2.  As  already  indicated,  the  trial  court  al- 
lowed Williamson  to  prove  the  value  of  the 
eervloe  rendered  regardless  of  the  provisions 
of  the  contract.  The  contention  for  the  ap- 
pellant at  this  point  is  that  the  contract  was 
a  severable  one,  and  that  therefore  it  amount- 
ed to  successive  contracts  month  by  month, 
and  thereby  fixed  the  cdmpensatlon  for  all 
past  services  rendered.  If  this  were  a  case 
of  severable  contract  providing  for  a  fixed 
rate  per  month,  there  is  much  authority  for 
saying  that  the  value  of  past  services  ren- 
dered and  paid  for  would  be  controlled  by  the 
temw  of  the  contract  It  is  very  clear,  how- 
ever, to  our  minds  that  ttie  contract  before 
us  is  not  a  severable  contract  in  such  sense. 
In  Timber  Co.  v.  Windmill  Co.,  135  Iowa, 
308, 112  N.  W.  771.  we  said: 

"As  a  general  rule,  it  may  be  said  that  a  con- 
'  tract  is  entire  when  by  its  terms,  nature,  and 
parpoee  it  contemplates  and  intends  that  each 
and  all  of  its  parts  and  the  consideration  shall 
be  common  each  to  the  other  and  interdependent. 
On  the  other  hand,  it  is  the  general  rule  that  a 
severable  contract  is  one  in  its  nature  and  pur- 
pose susceptible  of  division  and  apportionment 
The  question  whether  a  given  contract  is  entire 
or  separable  is  very  largely  one  of  intention, 
which  intention  is  to  be  determined  from  the 
language  the  parties  have  used  and  tbe  subject- 


matter  of  tbe  agreement.   ,Tb0  divisibfiity  of  the 

subject-matter  or  the  consideration  is  not  neces- 
sarily conclusive,  though  of  aid  ih  arriving  at 
the  intention.  •  •  «  Where  it  reasonably  ap- 
pears from  the  language  of  the  contract  or  from 
Its  terms  that  the  parties  intended  that  a  fall 
and  complete  performance  should  be  made  with 
reference  to  the  subject-matter  of  the  contract 
by  one  party  in  consideration  of  tbe  other  party 
to  the  contract,  it  is  said  to  be  entire.  It  is 
very  difficult  to  lay  down  a  rule  which  will  apply 
to  all  cases,  and  consequently  each  case  must  de- 
pend very  largely  upon  the  terms  of  the  contract 
inv«lTwl." 

In  Hansen  v.  OonsameiB*  Steam  Heating 
C!o.,  73  Iowa,  79,  34  N.  W.  496,  we  said: 

"It  is  very  dear,  we  think,  that  the  contract 
w«a  seivrable;  Plaintiffs,  undertook  to  deliver 
so  much  Qoal  as  defendant  migbt  require  in  its 
business  during  the  time  covered  by  tbe  agree- 
ment. The  coal  was  to  be  delivered  from  time  to 
time,  as  it  would  be  required  in  the  business,  and 
defendant  undertook  to  pay  on  the  lOtb  day  of 
each  month,  at  the  stipulated  price  per  ton,  for 
such  coal  as  should  be  delivered  durmg  the  pre- 
ceding month.  At  the  end  of  any  month  the 
rights  and  obligations  of  the  parties,  so  far  as 
they  related  to  the  coal  delivered  during  the 
month,  were  settled  and  determined  by  the  con- 
tract, and  they  were  not  dependent  upon  wheth- 
er anything  further  should  be  done  under  it  or 
not.  PlaintilfB  were  entitled  abs^riutely  to  be 
paid  for  the  propertt  on  tbe  10th  day  of  the  fol- 
lowing month,  and  they  could  mjiintam  an  action 
at  that  time  for  the  recovery  of  the  stipulated 
price." 

It  win  be  noted  th4t  the  contract  before 
us  was  not  simply  a  contract  for  $40  per 
month  for  10  years,  payable  monthly.  A 
home  was  to  be  provided  and  all  the  ex- 
penses of  the  fiimily,  save  for  clothing,  were 
to  be  paid;  payment  of  $20  per  month  was 
to  be  deferred  until  the  end  of  the  10-year 
period;  a  lump  payment  of  $500  was  to  be 
made  at  the  end  of  audi  period;  schooling 
privileges  were  to  be  had  for  the  boy.  The 
benefits  to  accrue  to  the  defendant  could 
not  be  apportioned  Ity  any  mathtitnatlcal 
process.  If  they  were  apportioned  at  aM 
pvldence  would  have  to  be  taken  on  the  ques- 
tion of  the  value  of  home  privileges  and  the 
expense  attendant  thereon.  This  would  be 
an  uncertain  field. 

[3]  We  think,  therefore,  that  the  contract 
should  be  deemed  an  entirety.  The  defend- 
ant having  been  deprived  of  Its  benefits  by 
the  wrongful  acts  of  the  plaintiff,  he  should 
not  be  prevented  thereby  from  showing  the 
fair  market  value' of  the  services  rendered. 
Testimony  In  support  of  such  meiasure  of  re- 
covery could  be  mudi  more  Intelligent  and 
satisfactory  and  definite  than  any  testimony 
could  be  wiich  would  attempt  to  measure  the 
value  of  home  and  school  privllegea.'  The 
question'  here  presented  has  not  been  hereto- 
fore exinressly  discussed  by  tis.  But  the  rule 
adopted  by  the  trial  court  was  impliedly  ap- 
proved at  least  In  Barr  v.  'Van  Duyn,  46  Iowa, 
228;  Thompson  &  S<m  r.  Brown,  106  Iowa, 
872,  76  N.  W.  819 ;  Heramlnger  v.  Western 
Assurance  Co.,  «5  Mk*.  855,  54  N.  W.  9B&. 

[4}  Appellant  urges  tSiat  the  trial  court 
held  f*e  contract  to  be  severable,  and  that 
su<di  holding  Is  binding  upon  the  appellee  <m 
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tills  appeal.  The  trial  caart  did  not  par- 
port  In  terms  to  hold  that  the  contract  was 
iieyerable.  Appellant  points  to  Instruction 
13  given  by  the  court,  and  argues  that  Its 
necessary  effect  was  to  hold  that  the  contract 
was  severable.  By  this  Instruction  the  trial 
court  charged  the  Jury  that.  If  the  defendant 
was  not  Justified  in  abandoning  the  contract, 
then  he  could  not  recover  in  excess  of  the 
rate  of  compensation  provided  by  the  con- 
tract, and  that  he  could  recover  only  the  pres- 
ent worth  of  the  payments  deterred  under 
the  terms  of  the  contract.  Such  instruction 
carries  no  implication  or  inference  as  to 
whether  the  contract  was  entire  or  severable. 
Whichever  it  was,  the  defendant's  measinre 
of  recovery  would  be  the  same  in  the  event 
that  he  himself  breached  the  contract 

3.  Mudi  emphasis  is  laid  In  appellant's 
argument  upon  the  Insufficiency  of  the  de- 
fendant's pleading  of  this  counterclaim  to 
sustain  any  allowance  thereon  in  his  favor. 
The  defendant's  pleading  Is  fairly  subject 
to  much  of  the  criticism  made  upon  it  It 
does  not  in  direct  terms  plead  a  breach  of 
the  contract  by  the  plaintiff.  It  does,  how- 
ever, allege  the  acts  of  misconduct  of  plain- 
tiff which  would  ctmstltute  a  breach,  and 
these  acts  are  put  forth  as  the  reasons  of  the 
abandonment  of  the  ooutract  by  the  defend- 
ant. The  pleading  Is  also  somewhat  In- 
definite and  ambiguous  as  to  whether  It  was 
intended  therein  to  plead  a  mutual  abandon- 
ment of  the  contract  by  consent  of  the  plain- 
tiff or  whether  it  was  Intended  to  Justify  the 
abandonment  against  the  will  of  the  plain- 
tiff by  reason  of  his  wrongful  acts.  The 
plaintiff  might  well  have  assailed  the  plead- 
ing and  required  that  it  be  made  more 
definite  and  eqpecific.  But  It  was  in  no  man- 
ner assailed  in  the  trial  v-ourt  The  trial 
court  construed  the  counterclaim  as  a  de- 
mand for  damages  based  upon  breach  of  the 
contract  by  the  plaintiff  and  instructed  the 
Jury  on  that  theory.  The  pleadings  would 
bear  such  construction.  If  it  had  been  as- 
sailed, the  trial  court  would  have  construed 
It  more  strongly  against  the  pleader,  and 
would  have  required  an  amendment  accord- 
ingly. 

[(]  In  the  absence  of  attadt  in  the  trial 
court,  It  is  our  duty  on  'appeal  to  construe 
the  pleading  most  strongly  in  support  of  the 
Judgment  The  itlaintiff  was  not  privileged 
to  reserve  his  fire  and  to  make  an  initial  at- 
tack upon  the  pleadings  tn  this  court 

True,  the  plaintiff,  as  appellant,  claims 
that  the  evidence  rec^ved  on  such  theory 
was  irrelevant  and  Immaterial.  Of  course. 
It  would  be  such  if  his  attack  upon  the  plead- 
ing should  be  sustained.  His  brief  here 
characterizes  the  pleading  as  an  "attempt  to 
plead  a  counterclaim."  That  it  was  such  an 
attempt  is  very  manifest  upon  the  face  of  the 
pleading,  whatever  its  shortcomings.  If  the 
court  impriqterly  construed  it,  no  questlim  of 


that  Und  was  raised  at  the  trial.  Tfae  trial 
proceeded  upon  the  theory  here  Indicated. 
The  plaintiff  did  object  to  the  evidence  of 
quantum  memlt  as  irr^evant  and  Immate- 
rial. If  this  was  Intended  to  reach  the  In- 
sufflcieAcy  of  the  pleadings,  It  was  mere  am- 
bush. 

[I]  Furthermore,  the  evidence  thns  object- 
ed to  was  In  fact  both  relevant  and  material. 
If  for  no  other  reason  than  that  it  was  re- 
sponsive to  the  evidence  which  plaintiff  had 
Introduced  In  BUi)port  of  his  own  claim  for 
damages. 

[7]  4.  It  Is  farther  urged  that  the  defend- 
ant In  his  counterclaim  pleaded  that  the  serv- 
ices rendered  by  him  were  rendered,  under 
the  contract  It  Is  argued  therefore  that  this 
allegation  of  Itself  would  forbid  proof  of  a 
quantum  meruit  as  a  basis  of  damages.  It 
appears  that  this  point  was  first  sustained 
by  the  trial  court  Later,  after  an  amend- 
ment, the  ruling  was  withdrawn  and  the  evi- 
dence was  permitted  to  stand.  We  think  the 
later  ruling  was  clearly  correct  and  would 
have  been  correct  in  the  first  instance.  The 
services  were  rendered  under  the  contract 
without  any  dispute.  It  was  for  that  reason 
that  the  defendant  was  entitled  to  recover 
damages  for  breach  of  the  contract  on  the 
part  of  the  plaintiff.  The  fact  that  one  party 
breaches  a  contract  after  It  has  been  partly 
performed  by  the  other  party  does  not  pre- 
clude such  other  party  from  pleading  such  per- 
formance nor.  from  proving  his  damages  for 
such  breach  upon  a  basis  of  quantimi  meruit 

The  foregoing  presents  the  principal  ques- 
tions argued  in  the  briefs.  While  we  have 
not  dealt  in  detail  with  all  the  assignments 
of  error,  what  we  have  here  said  Is  decisive 
of  them  all.    We  find  no  prejudicial  error. 

The  Judgment  below. is  therefore  affirmed. 

QAYNOR,  a  J.,  and  I^ADD  and  SAJLIM- 
QEB,  JJ.,  concur. 


BABBER  ASPHALT  PAVINa  GO.  r.  DIS- 

TEIOT  OOUKT.  POLK  COUNTY 

etol.    (No>  31827.) 

(Supreme  Court  of  low*.    June  20,  1917.) 

MuNiciPAi.  CoBPORAiiONS  e=»624  —  Speciai. 

AssEssifENTS— Penalties. 
A  street  improvement  assessment  docs  not 
become  (leUnguent  so  as  to  make  penalties  ac- 
crue while  the  validity  of  such  assessmicut  is  be- 
ing litigated. 

[Ed.  Note. — For  other  cases,  see  Manlcipal 
Corporations,  Cent  Dig.  i  U37.J 

Original  writ  of  certiorari  sued  out  of  this 
court  to  the  district  court  of  Polk  county, 
whereby  the  legality  of  its  action  la  chal- 
lenged.   Dismissed. 

Bead  &  Bead,  of  Des  Moines,  for  petition- 
er: Henry  &  Henry,  of  Des  Moines,  fcnr  re- 
spondents. 
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BVAN8,  J.  OUcrest  A  Oo.  v.  City  o£  Des 
Moinee,  lei  N.  W.  645,  was  a  case  appealed 
tnm  the  Polk  county  district  oourt  In  the 
district  court  it  was  an  appeal  from  the  cer-. 
tain  asseasments  made  by  the  dty  council  of 
lies  Moines.  The  decree  of  the  district  court 
on  auch  appeal  was  afilnned  here.  The  as- 
seesment  was  made  by  the  city  couadl  De- 
cember 1,  1913 ;  the  decree  of  the  district 
court  was  entered  in  July,  1916;  and  the 
affirmance  was  had  here  <m  Mardi  12,  1917. 
Aft^  the  affirmance  here  a  procedendo  was 
Issued  to  the  district  court  It  appears  from 
the  tnrieifs  that  the  appellants  undertook  to 
pay  the  assessments  conflimed  against  them, 
bat  were  confronted  with  a  demand  by  the 
county  treasurer  for  penalties  at  1  per  cent 
a  month  from  March  1,  1916.  Such  demand 
was  made  for  the  benefit  of  the  plaintUT  here- 
in as  the  party  beneflclally  Interested.  The 
appellants  in  the  original  action  therefore 
filed  an  arolication  in  the  district  court  for 
a  supplenoental  order,  and  the  following  sup- 
plemental order  was  entered  by  such  court: 

"It  is  hereby  ordered  and  adjudged  that  said 
aneBsments  shall  draw  interest  at  the  rate  of  6 
per  cent,  per  annum  from  the  date  thereof,  to 
wit,  December  31,  1918,  and  shall  be  subject  to 
the  penalty  of  1  per  cent,  per  month  from  March 
12,  1917,  until  paid,  and  that  upon  payment  of 
said  sums  to  the  county  treasurer  by  the  said 
parties,  their  seTcral  assessments  shall  be  dis- 
charged and  satisfied." 

The  petitioner  herein  challenges  the  Jur- 
isdiction of  the  court  to  make  such  order  In 
such  original  case.  It  challenges  also  the 
merits  of  the  order  as  made.  If  the  county 
treasurer  wrongfully  refused  to  discharge  the 
assessment  without  payment  of  penalties, 
then  the  plaintiffs  In  the  original  case  were 
entitled  to  a  remedy  by  some  method  of  pro- 
cedure, and  we  may  as  well  dispose  first  of 
the  question  of  merit  As  we  understand  the 
record  the  order  entered  by  the  district  court 
was  in  accord  with  the  tender  of  the  appet 
lants  in  the  original  case.  It  is  in  strict  ac- 
cord with  our  construction  of  the  statute 
as  set  forth  In  Ryatad  ▼.  Bnena  Vista  Coun- 
ty, 170  Iowa,  178,  162  N.  W.  864.  We  said 
in  that  c^se: 

"We  reach  the  further  conclusion  that,  upon 
the  record  in  this  case,  the  ta^es  did  not  become 
delinquent  on  March  1, 1911,  and  were  therefore 
not  subject  to  penalty  at  that  time.  The  land- 
owner ezerdsea  his  statutory  right  of  appeal 
from  the  assessment  of  the  board  of  superyisors. 
The  question  thus  presented  was  triable  de  novo. 
The  right  of  appeal  would  be  a  barren  right  if, 
pending  the  appeal,  penalty  should  be  permitted 
to  absorb  the  fruits  of  final  success.  The  appeal 
is  a  part  of  the  statutory  method  proridea  for 
determining  the  amount  of  assessments  which 
should  be  levied  upon  the  land.  Pending  such 
determination  the  tax  cannot  become  delinquent 
in  the  sense  that  it  is  subject  to  penalty."    ' 

See,  also.  Young  v.  Xoung,  162  N.  W.  617. 

We  held  in  the  same  case  that  the  assess- 
ments should  be  deemed  to  draw  Interest 
from  the  original  date  in  order  to  maintain 
equality  as  between  the  various  taxpayers. 


If  the  supplemental  order  had  not  been  made 
by  the  district  court,  It  would  be  no  less  the 
duly  of  the  county  treasurer  to  follow  the 
rule  of  cons^ction  set  forth  in  the  Bystad 
Case.  The  order  of  the  district  court  there- 
fore added  nothing  to  the  rights  of  the  par- 
ties, and  took  nothing  therefrom.  Whether 
it  be  permitted  to  stand,  or  whether  it  be 
annulled,  the  relative  rights  of  the  parties 
under  the  original  decree  would  be  precisely 
the  same.  The  order  has  the  merit  at  least 
of  being  advisory,  and  advice  seems  to  have 
been  needed  by  the  county  treasurer  from 
some  source  to  prevent  Illegality  on  bis  part. 
We  think,  therefore,  that  the  petitioner  was 
in  no  manner  aggrieved  in  a  legal  sense  by 
the  supplemental  order,  .and  we  need  hot  deal 
with  the  question  of  Jurisdiction. 
The  petition  will  be  dismissed. 

6ATN0R,  0.  J.,  and  lADD  and  SAUNG- 
GS,  JJ.,  concurring. 


GATES  V.  WIRTH.    (No.  81493.)* 
(Supreme  Court  of  Iowa.    June  18,  1917.) 

1.  liiFE  Estates  ^=>1S— Taxes. 

As  between  a  life  tenant  and  the  remaindeiv 
man,  the  obligation  to  pay  taxes  levied  rests 
primarily  upon  the  life  tenant 

[Ed.  Note.— For  other  cases,  see  Ufe  Estates, 
Cent  Dig.  {$  39,  51.] 

2.  IirPE  Estates  ®=>18— Taxes. 

Under  (3ode  1897,  {  1852,  providing  for  as- 
sessment of  property,  and  section  1303,  pro- 
viding for  levy  of  taxes  upon  property,  the  list- 
ing by  the  assessor  is  not  the  imposition  of  a 
burden,  and  so  a  life  tenant  is  not  Kable  for  tax- 
es merely  assessed  but  not  levied  '  during  the 
life  tenancy  which  were  leyied  after  its  termina- 
tion. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  H  39,  61.] 

Appeal  from  District  Court,  Jasper  Coun- 
ty;   Henry  Silwold,  Judge. 

Action  by  the  remainderman  against  a  life 
toiant  to  recover  for  taxes  assessed  but  not 
levied  during  the  existence  of  the  life  ten- 
ancy. After  the  expiration  of  the  life  ten- 
ancy, the  plaintiff,  the  remainderman,  paid 
the  tax,  and  now  seeks  to  recover  the 
amount  paid  from  the  life  tenant  Judgment 
for  the  plaintiff  In  the  court  below.  Defend- 
ant appeals.  Opinion  states  the  fiicts.  Re- 
versed. 

J.  K  Cross,  of  Newton,  for  amtellant  Tim 
J.  Campbell,  of  Newton,  for  appellee. 

GATNOR,  (X  3.  Defendant  was  the  owner 
of  a  life  estate  in  a  tract  of  farm  land,  con- 
sisting of  about  240  acres.  The  continuance 
of  his  estate  rested  upon  the  life  of  one  A. 
C.  Gates.  Gates  died  August  15, 1913,  there- 
by terminating  the  life  estate.  The  plalntUT 
is  the  remainderman.  The  life  tenant  failed 
to  pay  the  taxes  for  the  year  1913.  The 
land  went  to  sale,  and  the  remainderman  re 
deemed  from  the  sale,  and  then  brought  suit 


sPor  other  casea  M«  iam*  topto  and  KBT-NtTUBER  fn  all  K«r-Namb«rad  0lge«{«  and  iBdezM 
*R«hearlng  denied  September  29,  lUT. 
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against  the  life  tenant  for  the  amoonfi  paid 
In  redeeming  It  The  land  was  listed  and 
assessed  In  January,  1913,  for  that  year. 
The  plaintiff  recovered  In  the  .court  below. 
The  defendant,  the  life  tenant,  appeals. 

Tha  question  here  Is  whether  or  not  a  life 
tenant  is  liable  for  taxes  assessed  before,  bxit 
levied  after,  his  estate  terminated.  Before 
entering  npon  a  discussion  of  this  question  It 
is  well  that  we  have  before  ns  at  least  the 
substance  of  our  statutes  tiearing  on  the 
question  of  taxation. 

It  is  provided  in  section  1350  of  the  Code 
of  1897  that  pn^perty  shall  be  taxed  each 
year;  that  personal  property  shall  be  listed 
and  assessed  each  year,  in  the  name  of  the 
owner,  on  the  1st  day  of  January.  Real 
estate  shall  be  listed  and  valued  in  each  odd- 
numbered  year. 

Section  1352  provides:  Each  assessor  shall 
enter  upon  the  discharge  of  the  duties  of  his 
office  inunedlately  after  the  second  Monday 
In  January,  and  shall  enter  upon  the  assess- 
ment rolls  the  seiveral  items  of  property  re- 
quired to  be  entered  for  assessment,  and 
shall  perscmally  affix  values  to  all  property 
assessed  by  him. 

Section  1363:  When  the  name  of  the  own- 
er of  any  real  estate  is  unknown,  it  shall  be 
assessed  without  connecting  therewith  any 
name,  simply  designating  unknown  owners  at 
the  head  of  the  page,  and  the  real  estate  of 
persons  deceased  may  be  listed  as  belonging 
to  the  estate  or  his  heirs,  without  enumerat- 
ing tbem. 

Section  1305:  All  property  subject  to  tax- 
ation shall  be  valued  at  its  actual  value 
whi<*  shall  be  entered  opposite  ea<*  Item, 
and  shall  be  assessed  at  25  per  cent,  of  such 
actual  value,  and  this  is  to  be  taken  and 
considered  as  the  taxable  value  of  the  prop- 
erty, and  shall  be  the  value  at  which  it  shall 
be  listed,  and  upon  which  the  levy  shall  be 
made. 

Section  1303:  The  board  of  supervisors  at 
its  September  session,  shall  levy  taxes  upon 
the  assessed  value  of  the  taxable  property. 

Section  140O:  Taxes  upon  real  estate  shall 
be  a  lien  thereon  against  all  persons  except 
the  state.  Taxes  due  upon  personal  property 
shall  be  a  lien  upon  any  and  all  real  estate 
owned  by  such  person,  or  to  which  he  may 
acquire  title.  As  against  a  purchaser,  such 
liens  shall  attach  to  real  estate  on  and  after 
the  3l8t  day  of  December  in  each  year. 

Section  1403:  It  shall  be  the  duty  of  every 
person  subject  to  taxation  to  attend  at  the 
office  of  the  treasurer,  at  some  time  between 
the  first  Monday  in  January  and  the  first 
day  of  March ,  following  (that  is,  following 
the  levy),  and  pay  his  taxes  in  full;  or  one- 
half  thereof  Ijefore  the  1st  day  of  March 
succeeding  the  levy,  and  the  remaining  half 
before  the  1st  day  of  September  following. 
That  Is,  taxes  are  due  and  payable  on  the 
1st  of  January  following  the  levy,  but  do  not 
become  delinquent,  and  penalty  for  failure  to 


pay  does  not  attach  If  x>ald  as  indicated  in 
the  above  statute. 

Considering  real  estate  from  the  viewpoint 
of  the  taxing  power,  it  Is  apparent  that  all 
lands  afford  permanent  and  substantial  basis 
of  revenue  for  governmental  purposes.  All 
lands  are  subject  to  taxation  for  that  pur- 
pose, and  for  all  time.  As  soon  as  lands  pass 
out  of  the  hands  of  the  government,  and  a 
citizen  becomes  vested  with  title  or  owner- 
ship therein,  no  account  Is  necessarily  taken 
of  the  Indivldaal  in  whom  the  title  rests 
when  we  a>me  to  consider  the  right  of  the 
government  to  tax  the  property  to  meet  the 
exi)enses  of  government.  That  right  Inheres 
in  the  government,  independeht  of  the  rela- 
tionship of  any  particular  individual  to  the 
land,  or  to  the  title.  The  land  Itself,  inde- 
pendent of  the  title  held  by  individuals.  Is 
subject  to  taxation.  The  statute,  however, 
points  out  the  method  to  be  pursued  by  the 
government  In  subjecting  lands  to  the  pay- 
ment of  taxes,  so  that  the  bnrden  may  be 
equitably  distributed.  It  is  apparent  that 
the  right  of  the  government  to  subject  lands 
to  the  payment  of  taxes  for  governmental 
purposes  is  no  way  affected  by  tlie  character 
of  title  under  which  it  is  held  by  the  citizen. 

When  the  machinery  of  government  is  call- 
ed into  action,  for  the  purpose  of  securing 
this  revenue  out  of  lands,  the  first  step  re- 
quired by  the  statute  is  that  the  lands  be 
listed  but  to  some  one  as  owner.  In  listing, 
the  government  itself  Is  not  concerned  as  to 
who  is  in  fact  the  owner.  It  is  listed  as 
against  the  party  as  owner,  whose  name  ap- 
pears upon  the  records;  or.  If  the  owner  is 
unknown,  then  without  connecting  any  name. 
Or  if  it  was  the  real  estate  of  a  deceased  per- 
son, it  is  listed  as  belonging  to  the  estate  or 
his  heirs,  without  enumerating  them. 

All  lands,  broadly  speaking,  are  subject  to 
taxation,  and  the  listing  and  assessing  is  for 
the  purpose  of  fixing  a  basis  for  an  equitable 
apportionment  of  the  burden  on  the  partic- 
ular lands.  It  therefore  becomes  the  duty 
of  the  assessor,  under  the  statute,  to  list  the 
land  under  proper  subdivisions  for  that  pur- 
pose. The  listing  and  valuation  arfe  only  In- 
itial steps  leading  up  to  the  imposition  of 
the  annual  burden  upon  the  particular  tract 
The  valuation  fixed  by  the  assessor  may  be 
reviewed  by  the  board  of  equalization,  and  a 
valuation  finally  fixed  to  each  tract  or  any 
particular  tract  such  as  will  secure  a  Just 
and  equitable  distribution  of  the  burden  up- 
on all  taxable  property  within  the  district 

When  the  land  has  been  thus  listed  and 
the  valuations  finally  fixed,  the  roll  is  pass- 
ed to  the  Iward  of  supervisors.  It  then  be- 
comes necessary  for  this  board  to  ascertain 
the  amount  of  revenue  needed  for  ^vem- 
mental  purposes  for  the  particular  year,  and 
the  board  fixes  the  per  centum  and  makes 
the  levy  on  the  basis  of  the  value  fixed. 
Thereafter,  by  mathematical  calculation,  a 
definite  a&d  ascertained  burden  rests  oneadt 
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tract  of  land  for  tba  purposes  of  governmen- 
tal revenue  for  that  year.  Not  until  the 
board  of  supervisors  has  acted  does  the  own- 
er of  the  land  rest  under  any  obligation  to 
contribute  any  particular  amoant,  In  order 
to  discharge  his  land  from  the  obligation  to 
contribute  revenue  to  the  government  for 
that  year.  The  amount,  not  being  fixed, 
cannot  be  known  until  the  board  of  super- 
visors has  acted.  The  amount  to  be  paid 
and  the  obligation  to  pay  that  particular 
amount  is  then  fixed  for  the  first  time,  and 
it  then,  as  between  the  landowner  and  the 
state,  becomes  a  lien  upon  the  particular 
property  a«alnst  which  tlie  tax  is  lodged, 
and  that  lien  continues,  if  we  may  call  it  a 
lien,  as  a  claim  against  the  land  on  the  part 
of  the  state  until  discharged.  The  obliga- 
tion, however,  does  not  matare  until  the  1st 
of  January,  and  this  obligation  may  be  dis- 
charged at  any  time  between  January  and 
April  without  penalty  to  the  landowner. 

The  taxing  power,  therefore,  is  not  con- 
cerned in  any  controversy  that  might  arise 
between  one  holding  a  life  estate  In  lands, 
and  one  entitled  to  the  remainder  upon  the 
expiration  of  the  life  estate.  That  Is  a  mat- 
ter for  adjustment  between  the  parties  hold- 
ing these  different  titles.  The  tax  on  land  Is 
not,  in  a  strict  sense,  an  obligation  Imposed 
■upon  the  owner  of  the  land,  only  In  so  far 
as  the  payment  of  the  tax  Is  essential  to  pro- 
tect his  rights  in  the  land.  So  far  as  the 
state  Is  concerned,  it  is  not  a  debt  that  may 
be  enforced  by  personal  action  against  the 
landowner,  no  matter  what  bis  title  may  be. 
The  tax,  when  finally,  levied  against  the  land, 
Is  not  a  debt  or  personal  obligation  of  the 
landowner.  It  is  a  burden  imposed  by  the 
government  without  his  consent.  The  bur- 
den is  Imposed  upon  the  land.  He  may  dis- 
charge this  burden.  If  he  does  not  discharge 
it,  the  land  Itself  is  the  only  source  from 
which  payment  may  be  secured  that  is  open 
to  the  state. 

[1]  We  are  not,  In  this  case,  however,  con- 
cerned with  the  rights  of  the  governing  body 
to  secure  its  revenue  from  lands,  nor  the 
method  pursued  by  it  in  procuring  this  reve: 
nue.  The  governing  body,  having  this  plen- 
ary power  to  secure  revenue  from  lands  for 
governmental  purposes,  the  law  steps  in  be- 
tween title  owners  and  regrulates  their  duties 
to  protect  the  land  from  sequestration,  and 
BO  the  rule  has  been  established  that,  as  be- 
tween one  holding  a  tenancy  In  land  for  hia 
own  life  or  for  the  life  of  another  and  the 
remainderman,  the  obligation  to  pay  the 
amount  charged  against  the  land  and  to  pro- 
tect the  land  from  governmental  sequestra- 
tion rests  primarily  upon  the  life  tenant,  and 
says  to  the  life  tenant: 

"It  is  your  duty  to  protect  the  land  from  se- 
questration, to  the  end  that  the  remainderman's 
title  may  be  preserved  to  him  upon  the  expira- 
tion of  the  life  estate." 

Upon  sequestration  by  the  governmental 
power,  all  titles  pass — the  title  of  the  Ufe 


tenant  and.  the  remainderman.  To  protect 
it  from  this,  however,  either  iwrty  may  dis- 
charge the  burden  of  the  tax.  It  is  the  duty 
of  the  life  tenant,  therefore,  to  discharge, 
during  the  continuance  of  his  tenancy,  any 
burden  that  Is  laid  upon  the  land  in  the  way 
of  taxes  during  the  continuance  of  bis  es- 
tate. 

[2]  As  said  before,  the  land  was  subject  to 
be  taken  for  any  tax  that  might  be  Imposed 
by  the  government  at  any  time  and  for  all 
time.  This  right  attached  to  the  interest  in 
the  life  estate  as  well  as  to  the  estate  out  of 
which  It  was  carved.  The  life  tenant  is  in  pos- 
session, receives  the  use  and  profits,  and  so  it 
is  considered  equitable  and  Just,  as  between 
him  and  the  remainderman,  that  the  burden 
of  tax  Imposed  during  the  time  he  so  enjoys 
the  property  should  be  discharged  by  him, 
but  he  is  required  to  discbarge  only  those 
burdens  which  have  become  definitely  ascer- 
tained and  fixed  upon  the  land  before  the  ex- 
piration of  his  tenancy.  The  listing  and  the 
valuation  by  the  assessor  is.  not  the  imposi- 
tion of  the  burden,  and,  In  and  of  Itself,  casts 
no  burden  upon  the  land  other  than  the  gen- 
eral burden  that  rested  on  all  lands  by  rea- 
son of  the  general  rule  that  makes  it  always 
subject  to  taxation  and  consequent  sequestra- 
tion. 

The  listing  and  valuation  by  the  assessor 
Is  for  the  purpose  of  laying  the  foundation 
for  the  ascertainment  of  the  annual  tax  to  be 
levied  against  the  land.  It  Is,  as  it  were, 
the  foundation  for  ascertaining  the  equitable 
burden  that  the  land  must  bear  for  govern- 
mental purposes  for  that  year;  or,  in  the 
case  of  real  estate,  for  two  years.  This  can 
be  fixed  and  determined  only  when  the  board 
of  supervisors  holds  its  annual  session  in 
S^tember.  No  specific  burden  rests  upon 
the  land  before  the  board  acts.  The  owner 
of  the  land  was  not  called  upon  to  pay  any 
specific  amount  until  that  time.  It  then  l>e- 
came  for  the  first  time  a  specific  burden  dis- 
chargeable on  the  1st  of  January  following. 
Thereafter  he  was  given  until  the  1st  of  April 
to  pay  it  without  penalty,  and  discharge  his 
land  from  the  burden.  If  not  paid  by  the 
1st  of  April,  a  penalty  attached,  and  then 
if  not  paid  at  all  the  land  itself  is  sold  to  dis- 
charge the  obligation.  From  the  statntes 
hereinbefore  set  out,  and  what  we  have  Jdst 
said,  the  following  is  ajjparent: 

All  property  In  the  state  Is  subject  to  taxa- 
tion for  governmental  purposes.  The  action 
of  the  assessor  in  listing  and  fixing  a  valua- 
tion on  property  is  only  the  Initial  step  to- 
wards the  ultimate  fixing  of  a  burden  of  tax- 
ation on  specific  property  for  the  year  or 
years  for  which  It  is  assessed.  The  burden 
does  not  attach  until  the  board  of  supervis- 
ors in  September  trnve  ascertained  the 
amount  necessary  to  be  raised  for  govern- 
mental purposes,  and  have  fixed  the  per 
centum  of  tax  necessary  to  raise  that  amount, 
based  upon  the  assessor's  valaatlon.     The 


Digitized  by 


Google 


218 


168  NOBTHWBSTHRN  WBSPORTER 


QMMi 


amount  assessed  against  any  particular  piece 
of  land  Is  ascertained  and  determined  on  the 
basis  of  the  per  centum  fixed  by  the  board  of 
supervisors,  calculated  on  the  valuations  as 
finally  fixed.  No  one  is  under  obligation  to 
pay  taxes  until  after  the  levy  has  been  made ; 
that  is,  until  the  amount  chargeaUe  Is 
charged  to  the  specific  property.  The  duty 
to  pay  the  amount  thus  fixed  does  not  arise 
until  the  1st  of  January  following.  The  duty 
to  pay,  in  order  to  dlsdiarge  the  land,  as  be- 
tween title  owners,  rests,  generally  speaking, 
on  the  owner  of  the  land  at  the  time  the  an- 
nual tax  to  be  levied  Is  actually  ascertained, 
fixed,  and  levied,  and  this  obligation  to  pay 
in  no  event  arises  until  the  work  of  the  board 
of  supervisors  was  completed  In  September. 
This  ts  the  first  time  that  the  specific  annual 
tax  for  the  year  became  a  lien  upon  the  prop- 
erty, and  this  is  the  first  time  that  an  obliga- 
tion rested  on  any  one  to  discharge  the  tax 
In  order  to  free  the  land  from  the  burden. 

It  follows,  therefore,  that  Inasmuch  as  the 
estate  of  the  life  tenant  in  this  case  expired 
before  any  levy  of  taxes  had  been  made  for 
that  year,  before  the  burden  of  taxes  for  that 
year  was  Imposed  upon  the  real  estate  In 
question,  that  he  was  under  no  obligation  to 
discharge  the  taxes  for  that  year  for  the 
benefit  of  the  remainderman.  The  tax  in 
question  did  not  come  Into  existence  as  an 
enforceable  claim  against  the  land  until  the 
remainderman  came  into  possession  of  the 
land,  freed  from  the  burden  of  the  life  es- 
tate. The  amount  of  the  tax  was  not  and 
could  not  be  ascertained  and  determined  until 
after  the  expiration  of  the  life  estate.  No 
lien  for  the  taxes  for  that  year  rested  upon 
the  land  until  after  the  expiration  of  the 
life  estate.  No  tax  was  due  until  after  the 
expiration  of  the  life  estate.  To  hold  that  the 
life  tenant's  obligation  to  pay  taxes  dates 
from  the  time  of  the  assessment  Is  to  hold 
that  if  lands  were  assessed  in  odd  years,  and 
the  life  tenant  continued  In  possession  for 
the  odd  year,  and  his  estate  ceased  at  the 
expiration  of  the  odd  year,  he  would  still  be 
bolden  fpr  the  tax  for  the  even  year  following 
because  It  had  already  been  assessed  by  the 
assessor  for  that  year  before  the  expiration 
of  the  life  tenancy. 

Although  the  taxes  are  assessed  in  Sep- 
tember by  the  board  of  supervisors,  yet  as 
to  a  purchaser  the  Uen  does  not  attach  untu 
the  31st  day  of  December  following.  We  are 
not  prepared  to  hold  that  this  statute  applies 
and  should  govern  the  question  here  under 
consideration,  but  by  analogy  we  feel  jus^ 
tified  in  saying  that  U  the  Utle  of  the  Ufe 
tenant  ceased  before  there  was  any  levy  of 
taxes  for  that  year,  before  any  Uen  -attached 
in  favor  of  the  state  for  that  year,  before 
the  taxes  could  have  been  paid  by  the  Ufe 
tenant  for  that  year,  the  Ufe  tenant  ought 
not  to  be  holden,  as  between  him  and  the 
remainderman,  for  the  payment  of  the  taxes 


for  that  year.    As  said  in  Brodle  r.  'Ptuwms 
(Ky.)  reported  in  64  S.  W.  426: 

"It  is  weU  settled  that  the  burden  of  payhie 
carrent  taxes,  is  upon  the  tenant  for  lite,  rath- 
er than  upon  the  remainderman,"  citing  authori- 
ties. "It  is  urged  that  this  rule  shoold  not  be 
applied,  because  the  life  tenant  died  on  the  27tb 
of  January,  before  the  taxes  for  the  -year  were 
payable,  and  that  she  did  not  enjoy  the  rents  for 
the  entire  year  covered  by  them.  We  think  oth- 
erwise. The  taxes  became  a  lien  on  the  land  on 
the  15th  day  of  September.  The  liability  for 
their  payment  depends  on  the  state  of  the  title 
at  that  time,  and,  being  fixed  then,  is  not  affect- 
ed by  the  death  of  the  Ufe  tenant  before  the  ex- 
piration of  the  year  for  which  the  taxes  were  lev- 
ied. A  pnrchager  of  the  property  on  the  27tb 
day  of  Januanr  would  not  be  required  to  pay 
these  taxes.  The  remainderman  Is  entitled  to 
receive  the  property  free  of  aU  charges  which 
the  law  cast  upon  the  life  tenant,  for  otherwise 
he  would  take  the  property  with  the  burden,  and 
the  Ufe  tenant,  not  being  liable  for  any  taxes 
levied  before  the  death  of  the  testator,  O.  B. 
Parsons,  would  be  governed  by  a  different  rule 
flt  the  close  of  the  tenancy  from  that  applied  at 
the  beginning." 

It  wUl  be  noted  from  this  case  that  the 
duty  of  the  life  tenant  to  pay  Is  fixed  by  the 
date  of  levy;  the  date  when  the  tax  be- 
came a  Uen.  If  his  estate  expires  before  that 
date,  he  Is  not  bound  for  the  taxes.  If  after, 
he  is  Uablfe  See.  also,  Penn's  Ex'r  v.  Penn's 
Ex'r,  120  Ky.  567,  87  S.  W.  306. 

Our  attention  Is  caUed  to  Adams  v.  Snow, 
65  Iowa,  436,  21  N.  W.  765.  It  Is  thought 
that  some  language  used  In  that  case  supports 
plaintiff's  contention  In  this,  but  not  so.  The 
language  used  was  in  discussing  the  statutes 
requiring  notice  of  the  expiration  of  the  time 
for  redemption  from  tax  sale  to  be  served  on 
the  one  In  whose  name  the  property  was 
"taxed,"  and  It  was  held  that  this  meant  the 
person  in  whose  name  it  was  assessed;  that 
for  the  purposes  of  that  statute  the  word 
"taxed**  should  he  understood  as  meaning 
"assessed."  After  lands  are  Usted  and  as- 
sessed to  the  person  named,  and  the  assess- 
ment is  returned  to  the. auditor,  they  are  re- 
garded as  "taxed"  to  liim.  The  listing  and 
assessing  are  done  in  order  to  subject  the 
land  to  taxation,  and,  when  done,  the  land  Is 
"taxed"  within  the  meaning  of  the  statute  to 
the  person  named  as  the  owner  in  the  tax 
book.    The  court  said: 

"The  assessment,  listing  and  levv  are  separate 
and  successive  steps  in  the  imposition  to  taxes. 
They  are  all  intended  to  aeoomplish  that  end. 
The  land,  as  it  were,  is  first  designated  and 
brought  within  the  exercise  of  the  jurisdiction  of 
the  taxing  power  by  the  assessment,  the  other 
steps  are  intended  to  determine  the  amount  of 
the  tax,  and  are  proceedings  to  enforce  the  au- 
thority to  tax,  the  first  exercise  of  which  was 
the  assessment.  I/ands  are  thus  subjected  to 
taxation  by  the  assessment,  and  when  assessed 
are  to  be  regarded  as  taxed." 

It  Is  further  said: 

"The  taxes,  we  will  presume,  were  levied  be- 
fore the  exi^ration  of  the  time  for  redemption, 
which  was  in  October.  The  statute  requires 
taxes  to  be  levied  in  September.  We  will  pre- 
sume the  'levy  was  made  in  that  month.  It 
thus  appears  that,  at  the  time  the  deed  was  made 
by  the  treasurer,  the  land  was  'taxed'  to  the 
pUdntUe." 
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Tbls  caae  Edmplj^  bolds  tlut  under  tiM  8tet> 
ate  requiring  notice  of  the  time  of  the  expira- 
tion of  the  period  of  redemption  from  tax 
sale,  to  be  served  upon  the  person  in  whose 
name  the  land  Is  "taxed,"  the  word  "taxed" 
as  used  in  the  statnte  should  be  construed  to 
mean  "assessed!"  The  fact  In  that  case  la 
that  It  was  not  only  assessed,  biit  taxed,  t>e> 
fore  the  notice  was  served.  To  the  same  ef- 
fect is  Heaton  v.  Knight,  63  Iowa,  686,  16 
N.  W.  SSa,  In  which  it  Is  held  that  under  this 
Btatute,  reaulrtog  notice  of  ecpiratlon  of  the 
time  of  redemption  to  be  seryad  upon  the 
person  In  whose  name  the  land  la  "taxed," 
the  word  "taxed"  should  be  construdd  to 
mean  "assessed."    The  court  said: 

"Under  the  statute  a  listing  and  an  assess- 
ment of  land  b;  the  assessor  should  be  construed 
as  taxing  for  the  purpose  of  the  service  of  the 
notice  which  must  precede  execution  of  a  treas- 
urer's deed." 

We  are  not  aided  In  thla  Investigation  by 
decisions  from  other  states  to  any  material 
extent,  nor  has  the  matter  ever  been  direct- 
ly determined  by  this  court 

It  must  be  borne  In  mind  that,  as  to  the 
taxing  power,  In  so  far  as  titles  are  affected 
by  the  levy  of  the  taxes,  the  levy  Involved 
the  title  of  the  remainderman  as  well  as  the 
title  of  the  life  tenant;  that  upon  a  failure 
to  pay  the  taxes,  a  sale  for  taxes  would  di- 
vest the  whole  title.  The  life  tenant's  title 
having  been  wiped  out  before  the  levy,  no 
title  remained  In  him  to  be  affected  by  the 
levy.  The  title  then  was  fully  Invested  in  the 
remainderman.  The  duty  of  the  life  tenant  to 
protect  that  title  rested  on  him  only  so  long 
as  his  title  continued.  It  ceased  with  the  ex- 
piration of  his  tiUe.  His  title  expired  before 
any  tax  was  levied. 

We  are  satisfied  that  the  eohrt  erred  In 
holding  the  life  tenant  liable  for  the  taxes 
levied  on  the  land  aft»  the  expiration  of  the 
life  tenancy.    The  case  is  therefore  reversed. 

Reversed. 


LADD,  EVANS,  and  SAUNOEB,  J  J., 
ear. 


con- 


AHLSON  v.  HIGH  BRIDGE  COAL  CO. 
(No.  31387.) 

(Supreme  Court  of  Iowa.    June  20,  1917.) 

1.  Masteb  and  Sebvant  <s=»286(24)— Duty  of 
Inspection  —  Adequacy  —  Question  fob 

JUBY. 

Where  a  mine  owner  opened  an  eight-foot 
entry  which  had  once  been  timbered,  but  the 
timbers  had  been  blown  away  so  as  to  leave  the 
roof  unsupported  revealing  lime  seams  which 
when  exposed  to.  air  would  disintegrate  and  per- 
mit the  roof  to  fall,  hel€  to  warrant  subnxission 
of  the  issue  whether  the  inspection  was  ade; 
quate. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1029.] 


2;  BJvinxNCT  «=»2*1(1)— Anmssiow*— Ao«KT8 
— 'DiBBCTioNB  or  Mink  Fobkuan. 
In  a  mine  worker's  action  for  injuries,  evi- 
dence of  a  timber  inspector  that  the  foreman 
instmcted  him  to  delay  timbering  an  entry 
which  fell  and  injured  plaintiff  was  admissible; 
such  testimony  not  being  objectionable  as  mere 
admissions  of  an  agent, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  iS  887,  888,  801,  892.] 

3.  Master  and  Sebvant  <g=»118(5)— Injdbies 
TO  Servant— Duties  or  Miner. 

A  coal  miner  has  the  duty  of  inspecting  and 
timbering  his  own  room,  but  not  the  entry, 
though  he  must  pass  Ihrough  it  to  reach  his 
room,  although  he  is  reqiiired  to  exercise  reason- 
able care  for  his  own  safety  at  all  times  aad 
places. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  {  209.] 

4.  Masteb  and  Servant  i8=>296(11)  —  iNJti- 
BiEB  TO  Seevant^Duties  of  Miner. 

In  mine  workman's  action  for  injuries,  re- 
fusal of  requested  instruction  that,  if  plaintiff 
failed  to  examine  the  place  where  be  was  work- 
ing as  a  reasonable  man  would  under  the  same 
circumstances,  he  was  negligent,  was  not  erro- 
neous, where  plaintiff  had  but  recently  been  or- 
dered to.  the  entry  to  remove  dirt ;  the  entry  not 
being  his  regular  working  i^ace,  and  the  undis- 
puted evidence  showing  that  no  sign  of  danger 
was  then  observable. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1188.1 

5.  Damages  <8=»177— Injubies  to  Sebvabtt— 

Eh^fPLOYUENT  OF   PHYSICIAN. 

When  a  mine  servant  is  seriously  injured 
and  rendered  unconscious,  the  situation  war- 
rants another  person  acting  as  his  agent  and 
summoning  a  physician  to  care  for  Irim,  so  that 
in  an  action  ror  damage  the  servant  may  show 
the  value  of  the  physician's  service  without  first 
proving  employment  of  the  physician.   - 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |§  466,  491.] 

6.  Appeal  and  Ebbob  <8=»1050(1)— Habmuess 
Brhob— Evidence— Admissibility. 

In  a  mine  servant's  action  for  injuries,  tes- 
timony of  a  physician  that  the  minimum  value  of 
the  services  of  the  physician  who  first  attended 
plaintiff  and  aided  in  an  operation  performed  by 
witness  was  $25  could  not  have  injured  defend- 
ant, where  the  amount  stated  was  manifestly 
moderate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BIrror,  Cent  Dig.  §§  1068,  1069,  4153,  4137.] 

Appeal  from  District  Oonrt,  Dallas  Coun^ 
ty;  Wm.  H.  Fahey,  Judge. 

Action  for  personal  injuries  sustained  In  a 
coal  mine  accident  The  plaintiff  was  an  em' 
ploy6  and  was  severely  Injured  by  a  fall  of 
slate  while  engaged  in  his  -woA.  There  was 
a  verdict  for  the  plaintiff,  and  the  defendant 
has  appealed.    Affirmed. 

Stlpp,  Perry,  Bannister  &  Starzlnger,  of 
Des  Moines,  for  appellant  John  T.  Clark- 
son,  of  Albla,  for  appellee. 

EVAKS,  3.  The  defendant  is  a  corporation 
engaged  In  coal  mining.  It  was  not  operat- 
ing under  the  Workmen's  Compensation  Law 
(Acts  85th  Gen.  Assem.  c.  147).  The  plaintiff 
had  been  In  the  emidoyment  of  the  defendant 
fbr  only  a  few  months  at  the  titoe  of  the  ac- 
cident.   BDe  was   not   a  coal   miner  In  the' 
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usual  sense  of  the  term,  but  was  a  commoa 
laborer  engaged  as  a  belpev  in  doing  work 
here  and  there  about  the  mine.  At  the  time 
of  the  accident  he  was  engaged  In  loading 
dirt  into  a  car  lb.  an  entry  of  the  mine.  The 
entry  roof  was  not  timbered  at  the  place  of 
the  accident  The  duty  of  Inspection  and 
timbering  the  entry  was  primarily  upon  the 
timbermen.  The  two  tlmbermen  were  pres- 
ent in  the  entry  within  a  few  feet  of  the 
plaintiff  at  the  time  of  the  accident. 

1.  One  of  the  grounds  of  negligence  charg- 
ed in  the  petition  was  that  the  defendant  had 
failed  to  make  an  adequate  inspection  of  the 
entry  root  The  trial  court  submitted  the 
question  by  an  instruction.  It  is  contended 
by  the  defendant  that  this  Instruction  should 
not  have  been  given  because  the  undisputed 
evidence  shows  repeated  inspections  every 
few  hours  on  the  day  of  the  accident,  and 
that  sach  showing  fully  met  all  the  require- 
ments of  the  law  pertaining  to  Inspection. 
The  roof  was  of  slate.  This  slate  contained 
many  "lime  seams."  These  seams  consisted 
of  white  streaks  through  the  slate  and  were 
supposed  to  contain  more  or  less  lime  which 
slacked  by  contact  with  the  air.  The  evi- 
dence on  both  sides  shows  that  sndi  a  condi- 
tion of  the  slate  roof  Is  very  treacherous, 
In  that  the  disintegration  Is  not  observable 
and  there  Is  no  fixed  time  for  Its  taking  place, 
nor  much  warning  of  its  loosening  effect 
The  roof  upon  tapping  may  sound  firm  and 
yet  fall  within  a  few  moments  thereafter. 
The  tlmbermen  testified  that  they  inspected 
the  roof  all  half  past  7  In  the  morning  and 
twice  thereafter  at  appropriate  intervals. 
Tbe  accident  happened  at  2:30  p.  m.  Half 
an  hour  before  the  plaintiff  himself  tested  it 
by  tapping  with  his  shovel  and  discovered 
nothing  wrong.  The  plaintiff,  however,  was 
Inexperienced  in  such  an  inspection,  and  was 
unable  to  form  any  Judgment  as  to  the  safety 
of  tha  roof  ezc^t  as  to  small  pieces  which 
might  appear  to  be  loosening  on  the  surface. 

[1]  It  is  urged  that  the  Inspections  here  re- 
ferred to  should  be  deemed  conclusive  on 
that  question.  The  question  ot  the  adequa- 
cy of  these  inspections,  however,  was  some- 
thing clearly  to  be  considered  by  the  Jury. 
This  entry  was  eight  feet  wide,  and  ought  to 
have  been  timbered  in  the  ordinary  course 
of  the  practice  of  mining  In  that  locality. 
The  presence  of  lime  seams  was  a  recognized 
danger  and  emphasized  the  need  of  the  tim- 
bers. The  entry  had  been  once  timbered, 
but  the  timbers  at  this  particular  place  had 
been  blown  out  by  some  shot-firing  in  the 
course  of  turning  a  room  at  such  place.  The 
shot-firing  always  occurs  at  night,  and  fre- 
quently results  in  blowing  out  timbers.  The 
timbers  thus  blown  out  are  ordinarily  replac- 
ed In  the  morning.  The  first  timbers  that 
were  blown  out  at  this  place  were  re^aced 
the  following  morning.  Subsequently  they 
were  again  blown  out.  Their  replacement  was 
then  delayed  for  a  period  of  from  four  days 
to  a  week.   The  lime  seams  disintegrate  more 


rapidly  In  an  entry  than  In  a  room  because 
of  the  circulation  of  the  air  currents  therein. 
One  of  the  sure  evidences  of  a  settling  roof  Is 
a  cutting  at  the  angle  between  roof  and  rib. 
This  cutting  was  manifest  in  this  entry  for 
a  day  or  two  prior  to  the  accident  It  was 
observed  by  the  timbermen  In  their  Inspeo 
tlons,  but  the  warning  thereof  was  Ignored. 
The  duty  of  Inspection  necessarily  involves 
the  question  of  its  Adequacy.  The  state  of 
the  record  would  Justify  a  finding  by  the  Jury 
adverse  to  the  defendant  -on  the  qne8tl<m  of 
adequate  inspection.  There  was  therefore  no 
error  In  snbAilttlng  the  instructioa  complain- 
ed ot 

[2]  2.  The  witness  Williams  was  one  <rf  the 
timbermoi  whose  duty  It  had  been  both  to 
Inspect  and  timber  the  entry  In  question. 
His  testimony  tended  to  show  some  reasons 
why  he  had  delayed  the  timbering  of  the 
entry  at  this  place.  The  reasons  thus  indi- 
cated were  that  by  reason  of  having  raised 
the  floor  of  the  entry  In  a  dip  it  became  nec- 
essary to  take  down  a  part  of  the  roof  In  order 
to  make  such  entry  high  enough  for  the  mule. 
He  also  testified,  In  effect,  that  such  were  the 
Instructions  from  the  assistant  foreman,  Sop- 
lin.  Objection  was  urged  to  bis  testimony 
concerning  any  statements  or  Instructions  of 
JopUn  on  the  general  ground  that  the  mere 
admissions  of  an  agent  are  not  binding  upon 
his  principal.  The  general  legal  proposition 
thus  urged  may  be  oouceded.  It  is  not  ap- 
plicable, however,  to  the  testimony  herein. 
No  effort  was  made  to  show  a  subsequent 
statement  or  admission  of  Joplln.  The  In- 
structions referred  to  were  those  given  In  ad- 
vance of  the  aodd^t  and  pertained  to  the 
very  duties  imposed  by  law  upon  the  defend- 
ant company  and  imposed  by  the  defendant 
company  upon  its  foreman  and  through  him 
upon  Its  tlmbermen.  We  think  the  testimony 
was  pertinent  to  the  inquiry  whether  the  de- 
lay in  the  timbering  was  Justifiable  or  unjus- 
tifiable. Such  evidence  tends  to  show  that 
the  purpose  of  the  tlmbermen  was  to  take 
down  a  part  of  the  roof  at  this  point  as  soon 
as  it  became  loose  enough.  They  appreciat- 
ed the  possibility  of  Its  falling  by  the  natu- 
ral process  of  disintegration,  but  they  deemed 
that  as  more  likely  to  happen  at  night  as  a 
result  of  the  shot-firing.  We  think  the  evi- 
dence had  a  dear  tendency  to  show  negli- 
gence In  that  they  knowingly  took  chances  of 
a  falling  roof  whicb  they  could  readily  have 
avoided  by  the  use  of  temporary  timbers. 

[3,  4]  3.  The  defendant  requested  three  In- 
structions on  the  question  of  contributory 
negligence.  The  substance  of  Nos.  1  and  2 
thus  requested  was  given  by  the  court  In  in- 
struction No.  8.  This  instruction  charged  tha 
plaintiff  with  the  duty  to  exercise  ordinary 
care  for  hW  own  safety  and  advised  the  Jury 
that  a'  failure  on  his  part  In  that  regard 
would  be  contributory  negligence,  and  as  such 
^ould  be  taken  Into  consideration  by  the 
Jury  In  reduction  of  his  damages,  if  any. 
The  third  Instruction  requested  by  the  de- 
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fendant  bore  also  upon  the  question  of  con- 
tribntory  negligence,  and  Instrncted  that: 

"If  you  find  the  plaintiff  failed  to  examine 
die  place  where  he  -was  woricing  aa  a  reasonable 
dna  would  under  the  same  or  similar  circum- 
stances, then  the  plaintiff  himself  was  negli- 
gent," etc. 

Except  as  bearing  somewhat  more  spe<;iflc- 
ally  upon  the  express  proTlslons  of  the  stat- 
ute, this  Instruction  added  nothing  to  what 
wc^s  requested  in  instructions  1  and  2,  and 
which  was  given  as  above  stated.  There  was 
no  basis  in  the  pleading  or  in  the  evidence 
for  the  Instruction  In  this  particular  form. 
The  evidence  is  undisputed  that  the  plaintltF 
did  examine  the  roof  as  far  as  his  limited 
experience  would  permit  He  had  been  sent 
to  this  place  from  another  part  of  the  mine  in 
the  middle  of  the  day  to  load  the  dirt  In 
question.  The  tlmbermen  were  In  charge  of 
the  entry  and  were  engaged  In  timbering  the 
neck  of  a  room  turned  therefrom.  The  usual 
method  of  testing  a  roof  is  by  the  knock  of  a 
hammer  or  sledge  or  pick.  The  plaintiff  was 
equipped  for  his  work  with  none  of  such  tools. 
He  had  simply  a  shovel,  which  was  not 
naturally  adaptable  to  tapping.  It  may  weU 
be  doubted  whether  this  entry  could  be 
deemed  "his"  working  place  within  the  mean- 
ing of  the  statute.  The  room  of  a  miner  is 
bis  working  place;  The  duty  of  inspection 
and  timbering  is  upon  hint  cQntinuously. 
The  entiy  is  not  his  working  place,  even 
though  be  must  pass  through  it  in  otier  to 
enter  bis  room.  He  has  no  duty  ot  Inspection 
nor  of  timbering  therein.  True,  be  is  re- 
quired to  exercise  reasonable  care  for  his 
own  safety  at  all  times  and  places.  But  the 
q)ecific  duties  enjoined  upon  him  by  the  stat- 
ute do  not  luve  reference  to  the  entry.  The 
care  of  the  entry,  including  its  timbering, 
rests  with  the  company  Itself.  Whether  a 
different  mle  should  apply  to  such  an  em- 
pIoy6  as  the  plaintiff,  because  he  was  actual- 
ly at  work  therein,  may  present  a  somewhat 
different  question.  We  need  not  pass  thereon 
herein.  The  plaintiff  was  under  no  duty  of 
repair  or  of  timbering.  His  only  duty  was 
to  use  reasonable  care  for  his  own  safety. 
T*e  court  so  instructed.  TTie  evidence  is  un- 
disputed that  he  was  inexperienced  and  that 
he  did  examine  the  roof,  that  the  experienced 
tlmbermen  were  present  at  that  time,  and 
that  there  was  no  dgn  of  danger  then  ob^rr- 
able  to  an  Inexperienced  man.  In  this  state 
of  the  record  we  \^ould  not  be  Justified  in 
saying  that  there  was  error  in  the  failure  of 
the  court  to  give  the  Instruction  in  the  form 
asked  by  the  defendant. 

4.  The  plaintiff  was  severely  injured,  and 
was  for  a  time  unconscious.  He  was  extri- 
cated from  the  debris  and  brought  to  the 
surface.  Somebody  called  Dr.  Shaw,  a  physi- 
cian of  Madrid.    Dr.  Shaw  came  and  admin- 


istered first  ajld.  The  plaintiff  was  hurried 
to  the  hospital  at  Des  Moines.  Dr.  Shaw 
came  with  blm.  A  surgical  operation  was 
immediately '  performed  by  Dr.  Llncdln  with 
the  aid  of  Dr.  Shaw.  As  bearing  upon  tb€ 
amount  of  his  recovery  the  plaintiff  was  per- 
mitted to  Introduce  evidence  of  the  value'  of 
the  services  of  Dr.  Shaw.  Dr.  Shaw  was  not 
a  witness.  The  value  of  Dr.  Shaw's  services 
was  testified  to  by  Dr.  Lincoln  as  a  witness. 
This  testimony  was  objected  to  by  the  defend- 
ant on  two  general  grounds:  (1)  That  it  was 
not  shown  that  Dr.  Shaw  was  ever  employed 
by  the  plaintiff  or  with  his  authority;  (2) 
that  Dr.  Lincoln  failed  to  show  that  he  was 
acquainted  with  the  value  of  Dr.  Shaw's 
services. 

[5]  It  was  not  shown  who  sent  for  Dr. 
Shaw,  nor  was  it  shown  that  any  one  was 
expressly  authorized  by  the  plaintiff  to  send 
for  him.  The  emergency  was  one  which 
would  justify  any  well-meaning  person  in 
assuming  authority  from  the  plaintiff  to  call 
a  physician  to  his  aid.  Such  assumption  ot 
authority  might  thereafter  be  challenged  by 
the  plaintiff  or  it  might  be  ratified  by  ac- 
quiescence. Tlie  very  act  of  attempting  to 
prove  the  value  of  the  services  was  Itself  an 
express  ratification  of  the  atrthority.  Only 
the  defendant  repudiated  It.  Such  objection 
was  not  available  to  the  defendant 

[6]  As  to  the  competency  of  Dr.  Lincoln, 
he  did  testify  at  first  that  he  did  not  know 
what  Dr.  Shaw  considered  his  services  worth. 
Thereafter  he  testified  to  what  he  called  a 
minimum  value  of  f25.  He  was  surely  com- 
petent to  testlfi^  to  such  minimum  value,  even 
though  It  would  have  been  open  to  Dr.  Shaw 
to  prove  greater  value.  The  defendant  was 
not  Injured  by  the  minimum  figure  thus 
adopted.  The  amount  thus  fixed  was,  so  man- 
ifestly moderate  in  the  light  of  common  ex- 
perience as  to  destroy  the  substance  of  ai)- 
pellant's  complaint  at  this  point  Reutke- 
meler  v.  Nolte,  161  N.  W.  290,  294. 

We  reach  our  foregoing  conclusions  the 
more  readily  because  of  the  clear  merit  ot 
plaintiff's  case.  Under  the  statute  the  de- 
fendant was  presumed  to  be  negligent  Such 
presumption  la  not  overcome  by  the  evidence. 
On  the  contrary,  we  think  that  the  afllrmative 
evidence  of  negligence  is  practically  c<hic1u- 
siva  The  verdict  was  for  $4,800.  In  the 
light  of  the  injuries  and  disabilities  resulting 
therefrom  as  shown  by  the  undisputed  evi- 
dence, the  amount  of  the  "verdict  Is  very 
moderate. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  below  Is  accordingly  af- 
firmed. 

GATNOR,  C.  J.,  and  LADD  and  SALING- 
ER, JJ.,  concur. 
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McGANN  v.  GLABK  et  al.  (and  one  other  case). 

(No.  31263.) 

(Supreme  Court  of  Iowa.    June  19,  1017.) 

1.  BBOKBRB  «=9l03— RATtnCATION— E?videiick 

— Fbaud  of  Bbokeb. 
In  an  action  for  damages  for  fraad  in  pro- 
curing a  contract  for  the  exchange  of  defendant's 
real  estate  for  plaintiff's  stock  of  goods,  alleged 
to  have  been  perpetrated  by  purported  agents 
of  the  defendant,  evidence  held  not  to  show  a 
ratification  by  the  defendant  of  the  alleged  fraud 
or  mistake  of  his  alleged  agents. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Gent. 
Diig.  i  147.] 

2.  Brokkbs  «=>102— Liabiuty  or  Aqknt  fob 
Fbaud. 

If  the  defendant  real  estate  brokers  were 
guilty  of  deceiving  plaintiff,  their  liability  could 
not  be  minified  because  tbey  were  acting  as  Ma 
agents  in  the  transaction. 

[£d.  Note. — For  other  cases,  see  Brokers,  Gent. 
Dig.  {  146.] 

3.  Bbokebs  «=9l06— Liabiutt  fob  Fbaud  or 
Beokke— Evidence. 

Evidence  held  not  to  show  fraud  or  deceit  on 
the  part  of  defendant  real  estate  brokers,  who 
acted  as  plaintiffs  agents  in  the  transaction. 

[Bd.  Note. — For  other  cases,  see  Broker*,  Cent. 
D^!.  §i  'l4fr-163.] 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Action  for  damages  for  fraud.  It  is  aver- 
red that  the  alleged  fraud  was  actually  per- 
petrated by  the  defendants  Barns  Bros,  and 
by  one  Northup  as  purported  agents  of  the 
defendant  Clark;  that  the  defendant  Clark 
as  the  purported  principal  ratified  the  acts  of 
the  alleged  agents  by  accepting  the  benefits 
of  the  contract  fraudulently  obtained  by  such 
agents.  At  the  close  of  all  the  evidence 
there  was  a  directed  verdict  for  the  defend- 
ant Clark  and  for  the  defendants  Bams  Bros. 
Northup  had  been  made  originally  a  party  de- 
fendant, but  the  plaintiff  voluntarily  dis- 
missed the  action  as  to  him  before  trial. 
This  case  was  before  us  on  a  former  ap- 
peal of  the  plaintiff,  and  was  reversed  and 
remanded.  See  166  Iowa,  .705,  148  N.  W. 
1026.  Pursuant  to  such  remand,  the  cause 
was  again  tried  with  the  result  here  indi- 
cated. Our  first  Impressions  of  the  present 
record  were  that  our  former  holding  would 
necessitate  another  reversal  and  remand  of 
the  case.  An  examination  of  this  record, 
however,  discloses  a  materially  different  state 
of  the  evidence  from  that  contained  in  the 
former  record  and  requires  us  to  pass  upon 
the  merits  of  this  appeal  regardless  of  the 
former  reversal.    Affirmed. 

A,  A.  McGarry,  of  Bes  Moines,  for  appel- 
lants J.  W.  McCann  and  Cummings  Sav. 
Bank.  F.  H.  Helsell,  of  Ft  Dodge,  and  J. 
W.  White,  of  Des  Moines,  for  appellee  E.  W. 
Clark.  Hunn  &  Jones,  of  Des  Moines,  for  ap- 
pellees Bams  Bros,  and  others. 

EVANS,  J.  On  and  before  April  12,  1911, 
the  plaintiff  was  the  owner  of  a  general  store 
in  the  little  town  of  Cummings,  In  Warren 


county.  Defendants  Bams  Bros,  were  real 
estate  agents  in  Des  Moines.  Former  defend- 
ant Northup  was  also  a  real  estate  agent 
in  Des  Moines.  Defendant  E.  W.  Clark  was 
a  resident  of  Sioux  Rapids.  Plaintiff,  Mc- 
Cann, was  embarrassed  with  debts  and  was 
anxious  to  sell  his  stock  of  goods.  This  de- 
sire was  shared  by  the  Bank  of  Cummings, 
a  creditor,  which  held  an  unrecorded  mort- 
gage for  $1,300  against  such  stock.  Casaday 
was  the  vice  president  of  this  bank,  and 
Glynn  its  cashier.  On  April  12,  1911,  Casa- 
day and  McCann  came  to  the  office  of  Bams 
Bros,  at  Des  Moines,  and  in  effect  listed  the 
stock  of  goods  with  Bams  Bros,  for  sale 
or  trade.  A  commission  of  $200  had  pre- 
viously been  agreed  on  between  McCann  and 
Casaday,  and  it  was  then  agreed  with  the 
Bams  Bros,  that  such  commission  should  be 
split  between  them  and  Casaday.  Two  days 
later  Bams  Bros,  found  a  prospective  cus- 
tomer In  Northup,  who  claimed  to  have  the 
agency  for  sale  or  trade  of  80  acres  located 
on  the  Skunk  river,  in  Jasper  county,  and  be- 
longing to  the  defendant  Clark.  On  April 
leth  Northup  and  Clyde  Barns  and  plaintiff, 
McCann,  went  upon  the  land  for  examina- 
tion. The  land  being  satisfactory  to'  Mc- 
Cann, the  parties  met  at  the  Cummings  Bank 
on  April  17th,  and  a  contract  of  exchange  of 
the  land  and  the  stock  of  goods  was  en- 
tered into  in  the  names  of  Clark  and  McCann. 
Clark's  name  was  signed  by  Northup  as  a 
purported  agent.  At  the  same  time  a  bill 
of  sale  wais  executed  by  McCann  to  Clark 
and  delivered  either  to  Bams  or  to  Northnp. 
This  bill  of  sale  warranted  the,  title.  After 
the  execution  and  delivery  of  these  papers 
Casaday  disclosed  the  fact  that  the  bank 
held  a  $1,300  mortgage  on  the  stock.  He 
thereupon  delivered  the  mortgage  to  Bams 
to  be  delivered  to  Clark  when  Clark  executed 
a  deed  of  the  land.  The  bank  retained  the 
$1,300  note.  At  the  same  time  MgCann  as- 
signed to  the  Cummings  Bank  all  his  inter- 
est In  the  land  contract  above  referred  to, 
and  directed  that  the  deed  of  the  land  pur- 
suant thereto  should  be  made  to  Olynn  the 
cashier.  A  formal  transfer  of  possession 
of  the  stock  of  goods  was  made  to  Northup 
In  this  manner:  McCann  delivered  the  keys 
to  Northup,  and  Northup  delivered  the  same 
to  Miss  Mizner,  the  clerk  who  had  been  in 
charge  of  the. store  for  McCann  during  his 
entire  ownership  thereof.  These  formalities 
were  observed  because  of  fear  of  interference 
by  creditors,  several  of  whom  were  whole- 
sale houses.  The  bill  of  sale  was  put  in 
the  hands  of  Bams  to  be  delivered  to  Clark 
when  a  deed  should  be  received  from  Clark. 
But  Casaday  requested  that  for  the  protec- 
tion of  all  parties  the  bill  of  sale  should 
be  recorded  at  once.  This  was  agreed  to  by 
Northup,  and  the  same  was  accordingly  done. 
Northup  had  In  fact  no  authority  to  sign 
Clark's  name  to  any  contract.  He  had  no 
authority  to  sell  or  trade  the  land  in  ques- 
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tloo.  He  had  asbertalnM  fr6m  Olark  that 
the  land  was  for  sale  or  trade,  and  that 
Clark  would  accept  a  stock  of  goods  tn  trade 
if  he  was  satisfied  therewith.  The  utmost 
that  coQld  be  Implied  from  the  foregoing 
would  be  that  Northup  had  authority  to  find 
a  customer  for  Clark.  Clark  came  to  Des 
Moines  on  April  2l8t,  and  then  learned  for 
the  first  time  of  the  proposed  trade.  In  bis 
conversation  with  Northup  on  the  subject  it 
developed  that  Northup  was  mistaken  in  his 
conception  of  the  boundary  lines  of  this  SO. 
There  were  no  improvements  upon  the  land, 
and  its  bonndaries  were  not  readUy  ascer- 
tainable. There  was  an  old  fence  extending 
eastward  from  the  highway  on  the  west.  At 
the  time  of  the  visit  of  the  parties  to  the 
land  this  fence  was  taken  to  be  the  north 
line  of  the  land,  described  as  the  north  half 
of  the  northwest  quarter  of  section  24.  In 
truth  this  fence  was  located  10  or  IS  rods 
farther  south  than  the  north  line.  In  looking 
over  the  land,  therefore,  and  estimating  Its 
extension  toward  -the  soutli  from  such  fence, 
their  estimates  took  in  land  adjoining  on 
the  south  which  was  deemed  to  be  better 
land.  This  mistake  having  come  to  light  in 
the  conversation  at  Des  Moines  between 
Northup  and  Clark  and  the  Barns  Bros., 
Clark  refused  to  have  anything  further  to  do 
with  the  matter  until  the  mistake  should  be 
brought  to  the  attention  of  McCann.  The 
parties  went  to  Cummlngs  and  met  McCann 
and  Casaday  at  the  bank  and  there  advised 
them  of  the  mistake.  At  the  same  time  Clark 
expressed  his  willingness  to  deed  the  land 
described  In  the  contract  and  to  accept  the 
sto<^  of  goods  In  payment  therefor  if  Mc- 
Cann so  desired  after  being  Informed  of  the 
mistaken  boundary.  It  is  undisputed  that 
both  McCann  and  Casaday  elected  not  to  ac- 
cept Clark's  land  and  to  rescind  the  Northup 
contract.    Casaday  testified  as  follows: 

"Mr.  dark  said  he  was  willing  to  give  him  the 
bill  of  sale  back  for  the  stock  or  fix  it  any  way 
satisfactory,  and  I  said  I  thonght  under  the  cir- 
cumstances that  Mr.  McOann  bad  better  take  the 
bill  of  sale  back  and  call  the  deal  off.  Mr.  Clark 
gave  me  the  bill  of  sale  he  had  then.  I  said 
that  before  and  I  say  it  now." 

In  every  legal  sense  this  ended  Clark's  con- 
nection with  the  transaction.  The  only  pre- 
tense of  dispute  with  Clark  arose  afterwards 
as  to  the  form  in  which  his  apparent  Interest 
under  the  bill  of  sale  should  he  relinquished. 
Clark  expressed  himself  as  ready  and  willing 
to  sign  any  paper  deemed  reasonably  neces- 
sary to  that  end.  Casaday  prepared  for  his 
signature  a  formal  bill  of  sale  with  covenants 
of  warranty.  Clark  asked  that  a  provision 
should  be  inserted  to  the  effect  that  such 
bill  of  sale  was  made  by  him  in  cancellation 
of  the  previous  bill  of  sale.  Casaday  testi- 
fied at  this  point  as  follows: 

"He  said  he  would  make  a  bill  of  sale  back  to 
the  man  that  he  Rot  it  from,  and  that  he  wanted 
to  put  in  the  bill  of  sale;  that  this  wag  made 
to  annulify  a  bill  of  sale  that  had  been  made  to 
liim.  Mr.  Clark  did  not  sign  the  bill  of  sale  after 
I  made  it  out.    Bshiblt  3  is  Om  bill  of  Bale  that 


was  written  oat  by  my  stenographer  in  that 
bank.  I  did  not  pot  that  in  the  bill  of  sale  that 
'this  is  to  annulify  a  cerlain  bill  of  sale  given 
by  Mr.  McCann  to  E.  W.  Clark,  dated  Apm  17, 
1911.' " 

Casaday  was  not  willing  to  insert  this 
clause  because  of  its  possible  effect  upon 
creditors.  Naturally  Clark  was  not  willing 
to  become  involved  in  any  manner  with  Mc- 
Cann's  creditors.  Casaday  then  proposed 
that  Clark  execute  a  bill  of  sale  in  blank  as 
to  the  grantee  and  leave  the  same  in  the 
hands  of  Bams  for  future  use.  Clark  was 
not  willing  to  do  this.  Such  a  course  would 
necessarily  involve  him  in  liability  to  an  in- 
nocent grantee  whose  name  might  thereafter 
be  inserted.  The  final  outcome  of  this  nego- 
tiaticm  was  that  Clark  took  the  bill  of  sale 
prepared  by  Casadaj^  and  Inserted  therein 
the  following: 

"This  bill  of  sale  is  to  nulli^  a  certain  bill  of 
sale  between  J.  W.  McCann  and  E.  W.  Clark, 
dated  April  17,  1911." 

And  on  the  same  day  he  executed  the  same 
in  such  form  duly  acknowledged  and  left  It 
with  Barns  for  the  plaintiff  and  returned 
to  his  home.  Clark  never  assumed  any  domin- 
ion over  the  property,  and  never  received 
a  dollar  of  benefit  from  the  transaction  in 
any  way.  He  was  clearly  right  in  his  insist- 
ence that  the  paper  to  be  executed  by  him 
should  show  openly  the  purpose  for  which  It 
was  executed.  He  was  clearly  right  also  In 
refusing  to  execute  a  bill  of  sale  to  a  blank 
grantee. 

This  action  Is  for  damages  predicated  upon 
alleged  fraud  and  deceit  upon  the  part  of 
Northup  and  Bams  in  representing  to  plain- 
tiff the  subject-matter  of  the  contract.  Con- 
fessedly Clark  did  not  participate  In  the 
original  fraud.  The  petition  connects  Clark 
therewith  by  the  following  allegations: 

"And  that  plaintiff,  acting  thereon  and  reiv- 
ing oh  the  statements  and  inducements  aforesaid 
and  representations  aforesaid,  delivered,  trans- 
ferred, and  conveyed  to  defendants  and  to  IS.  W. 
Clark  the  certain  stock  of  goods  aforesaid,  and 
the  bill  of  sale  thereof  was  taken  by  said  Clark 
and  placed  of  record  in  Warren  county,  Iowa,  and 
said  Clark  took  possession  of  and  managed  and 
controls  said  stock  of  goods,  and  owns  samei 
thereby  ratifying,  approving,  and  confirming  all 
acts  and  transactions  of  said  Barns  Bros.,  and 
said  Northup,  and  still  refusing  to  deed,  convey, 
and  transfer  to  said  plaintiff  the  said  lands  so 
shown  or  any  lands  or  real  estate  whatever; 
that  by  these  means  acts,  and  transactions  afore- 
said the  said  defendants  nave  defrauded,  cheated, 
and  swindled  the  said  plaintiff  out  of  his  stock 
of  goods  aforesaid." 

[1]  If  Northup  was  guilty  of  any  fraud, 
then  the  conduct  of  Clark  was  the  very  re- 
verse of  a  ratification.  The  evidence  there- 
fore wholly  fails  to  sustain  the  petition  in 
this  respect  in  that  it  fails  to  show  any  rati- 
fication by  Clark  of  the  alleged  fraud  or  mis- 
take of  his  alleged  agents.  The  allegation 
that  Clark  received  the  benefits  of  the  con- 
tract is  wholly  unsupported  in  the  evidence. 
The  fact  is  that  the  stock  of  goods  remained 
in  the  same  building,  the  possession  of  which 
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was  In  McCaon  under  a  lease  from  bis  land- 
lord until  it  was  levied  upon  and  sold  under 
process  against  McCann  In  favor  of  hJs  credi- 
tors. It  was  thus  all  subjected  to  the  pay- 
ment of  his  debts.  We  think  it  clear  that  the 
evidence  wholly  falls  to  sustain  the  petition 
in  Its  declaration  of  liability  on  the  part  of 
Clark. 

[2,  3]  2.  Did  the  evidence  warrant  a  finding 
of  liability  against  the  Bams  Bros.?  The 
plaintiff  assumes  that  the  Bams  Bros,  were 
acting  as  agents  for  Clark.  Bven  the  evi- 
dence on  behalf  of  plaintiff  is  wholly  to  the 
contrary.  They  were  confessedly  employed 
by  McCann  and  Casaday.  The  question,  how- 
ever, whose  agents  they  were  Is  not  con- 
trolling under  the  allegations  of  the  petition. 
If  they  were  guilty  of  deceiving  the  plaintiff, 
their  liability  surely  could  not  be  minified 
because  they  were  acting  as  his  own  agents. 
Does  the  evidence  show  any  fraud  or  deceit 
on  their  part?  We  think  It  does  not.  The 
only  testimony  on  the  subject  Is  that  Clyde 
Bams,  who  went  with  McCann  and  Northup 
bad  never  been  upon  the  land  before  and 
knew  nothing  about  Its  location  except  what 
he  ascertained  from  Northup.  Northup  bad 
been  upon  the  premises  before.  We  have  no 
occasion  to  consider  whether  the  evidence 
would  have  been  sufficient  to  go  to  the  jury 
as  to  the  liability  of  Northup.  The  plaintiff 
himself  dismissed  as  to  him.  We  reach  the 
conclusion  that  the  trial  court  properly  di- 
rected the  verdict  for  all  the  defendants. 

3.  The  Cummlngs  Bank  brought  action 
against  the  same  defendants  predicated  upon 
the  same  state  of  facts  and  upon  the  further 
fact  that  It  was  a  mortgagee  of  the  stock  of 
goods.  This  case  was  by  stipulation  tried 
In  the  district  court  upon  4tae  same  evidence 
as  In  the  case  of  McCann.  The  trial  court 
directed  a  verdict  therein  for  the  defendants 
upon  the  same  grounds  as  In  the  McCann 
case.  An  appeal  being  taken  therein,  both 
appeals  were  submitted  together.  Our  fore- 
going conclusions  in  the  McCann  case  are  de- 
cisive also  of  the  appeal  In  the  second  case. 

The  judgments  below  will  be  affirmed  In 
both  appeals. 

Affirmed. 

GAYNOB,  C.  J.,  and  L-ADD  and  SALING- 
ER, JJ.,  concur. 


PETERSON  V.   PERBGOY   &  MOORE   CO. 

(No.  31390.) 

(Supreme  Court  of  Iowa.    June  20,  1917.) 

1.  Bankruptcy  C=s>54,   404(1)— Pabtnkbship 

— DlSCHAROE. 

Under  the  bankrnptcy  laws  a  partnenhip 
may  be  bankrupt  and  individuals  composing  it 
solvent,  and  before  the  individual  members  can 
be  discharged  in  involuntary  bankruptcy,  acts 
of  insolvency  must  have  been  charged  and  proven 
against  them. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  «  54,  84,  85.  679,  681-691.] 


2l  Maucious  Probwjtjtion  «=!>41  —  "Bask.- 
BUPTCT  Petition  Against  Pabtnebshjp. 
Where  a  bankrptcy  petition  against  a  firm 
named  plaintiff  as  a  partner  and  subpcsna  was 
served  on  him,  but  no  property  belonging  to  him 
was  seized  or  threatened  with  seizure,  he  could 
not  maintain  an  actioa  for  maUcious  prosecu- 
tion, since  the  petition  was  not  against  him  per- 
sonally, and  wag  expressly  authorized  by  act  of 
Congress  approved  in  1898  (Act  July  1,  1888,  c. 
541,  S  5,  30  Stat.  547,  548  [U.  S.  Comp.  St  1916, 
§  9589]),  providing  for  involuntary  bankruptcy 
of  a  partnership. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §  82.] 

3.  Maucious  PBosECTTTroN  €=»39— CJivii,  Ac- 
tion— INTEBFERENOE  WITH  PbOPKBTT — LlB- 
BRAIr  CONBTBUOnON. 

There  is  a  tendency  to  liberally  construe  ac- 
tions as  interfering  with  property  in  order  to 
avoid  a  d^ial  of  a  right  to  a  suit  for  malicious 
prosecution. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  fi  80,  87.] 

Appeal  from  District  Court,  Pottawat- 
tamie County;    O.  D.  Wheel«r,  Judge. 

To  an  amended  and  substituted  petition  of 
plaintiff  a  demurrer  was  interposed  and  sus- 
tained, and,  as  the  plaintiff  elected  to  ptand 
on  the  ruling,  judgment  was  entered  dismiss- 
ing the  petition.  Plaintiff  appeals.  Af- 
firmed. 

Kimball  &  Peterson  and  Klllpack  &  North- 
rop, all  of  Council  Bluffs,  for  appellant 
Mayne  &  Green,  of  Council  Bluffs,  for  ap- 
pellee. 

liADD,  J.  About  March  25,  1915,  the  de- 
fendant and  others  filed  a  petition  in  bank- 
ruptcy against  a  firm  known  as  the  "Peter- 
son Company,"  doing  business  at  Weston, 
Iowa,  and  therein  alleged  that  said  company 
was  a  copartnership,  was  Insolvent  and 
bankrupt,  and  that  this  plaintiff  was  a  mem- 
ber thereof,  and  caused  a  subpoena  to  be  is- 
sued on  said  petition  and  served  on  plaintiff 
requiring  him  to  appear  In  response  thereto. 
About  April  8,  1915,  the  matter  came  on  for 
hearing  before  a  referee  in  bankruptcy,  and 
thereupon  plaintiff  was  finally  discharged 
and  held  not  to  have  been  a  member  of  ^d 
firm.  In  his  amended  and  substituted  peti- 
tion he  alleged  these  facts,  and  that  the  de- 
fendant In  what  it  did  acted  maliciously  and 
without  probable  cause  and  In  pursuance  of 
a  conspiracy  with  others  to  wrong  and  In- 
jure plaintiff;  that  the  latter  had  for  a  long 
time  prior  to  the  filing  of  said  petition  been 
engaged  In  the  business  of  retail  merchant 
at  Weston,  enjoyed  a  good  line  of  credit  with 
wholesale  houses,  amounting  to  $5,000,  and, 
by  use  thereof,  was  enabled  to  keep  up  his 
stock  and  maintain  his  business,  which  was 
yielding  an  annual  profit  of  $1,200  or  $1,300 
a  year;  that  by  reason  of  filing  of  said  peti- 
tion In  bankruptcy  plaintiff  lost  time  In  pre- 
paring for  the  defense,  and  employed  an  at- 
torney at  an  expense  of  $250,  and  In  conse- 
quence of  the  charge  of  bankruptcy  against 
said  firm,  and  alleging  plaintiff's  member- 
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ship  thereof,  his  credit  with  wholesale  houses 
with  wb<»a  be  dealt  was  entirely  destroyed, 
and  he  was  forced  out  of  business,  all  to  his 
damage  In  the  sum  of  $5,000,  and  he  de- 
manded Judgment  for  sums  named  as  actual 
and  exemplary  damages.  A  copy  of  the  peti- 
tion In  bankruptcy  was  attached  to  the 
amended  and  substituted  petition,  and  to 
this  the  defendant  filed  a  demurrer  on  asT- 
eral  grounds:  (1)  That  the  suit  is  for  mali- 
cious prosecution  of  a  drll  action,  and  no 
seizure  of  property  bd^Mtglng  to  plalntlfT  Is 
alleged;  (2)  that  the  damages  alleged  may 
not  In  any  erent  be  recovered ;  and  (3)  there 
Is  no  allegation  in  the  petition  in  bankruptcy 
that  plalntur  was  Insolvent  or  a  bankrupt, 
the  only  allegation'  being  that  he  was  a 
member  of  the  Peterson  Company.  Tlie  de- 
murrer was  sustained,  and  the  only  question 
presented  is  whether  a  cause  of  actkm  was 
stated. 

Ooncedlng  without  deciding  that  an  action 
for  malldoas  prosecution  may  be  maintained 
tor  maliciously  filing  a  petition  in  bankrupt- 
cy without  probable  cause  (26  Oyc.  14),  such 
a  petition  was  not  filed  against  plalntifr. 
The  petition  was  leveled  against  the  partner- 
ship known  as  the  Peterson  Company  mily, 
and  not  against  its  members;  the  prayer  be- 
ing that  it  only  be  adjudged  a  bankrupt. 
Section  5  of  the  act  of  Congress  approved  in 
1896  expressly  authorizes  sudt  a  ptx>ceedlng 
against  a  portnesship  during  its  continuance 
In  business  or  after  its  dissolution  and  be- 
fore final  settlement  irrespective  of  any  ad- 
judication against  Its  Individual  members. 
Strause  v.  Hooper  (D.  O.)  105  Ped.  690;  In 
re  Meyer,  98  Fed.  976,  39  0.  O.  A.  36& 

[1]  Under  the  bankruptcy  laws  a  firm  may 
be  bankrupt  and  the  individuals  cmnposlng 
such  firm  solvent.  In  re  Sanderlin  (D.  O.) 
109  Fed.  857;   5  Oyc.  413. 

Doubtless  the  members  of  the  firm  might 
be  Included  with  it  In  the  petition,  asking 
that  all  be  found  Insolvent;  but,  before  the 
individual  members  could  be  so  found  in  in- 
volimtary  bankruptcy  one  or  more  of  the 
enumerated  acts  of  Insolvency  must  have 
been  alleged  and  proven  to  have  been  com- 
mitted by  such  members.  In  re  Meyer,  su- 
pra. And  where  no  act  of  bankruptcy  is 
charged  against  the  members  of  a  firm,  and 
the  proceedings  are  solely  agalnsrt  the  part- 
nership as  a  legal  entity,  the  individual  mem- 
bers are  not  entitled  to  a  discharge  in  bank- 
ruptcy.   In  re  Hale  (D.  a)  107  Fed.  432. 

[l]  Under  the  allegations  of  the  petiti<m  in 
bankruptcy,  then,  plaintiff  might  not  have 
been  adjudged  a  bankrupt,  and  about  the 
only  purpose  that  could  have  been  served  by 
pedting  in  the  petition  who  were  members 
of  the  partnership  was  to  identify  It  and 
point  out  to  whom  the  subpoena  should  be 
Issued  and  upon  whom  it  should  be  served. 
In  any  event  the  plaintiff  was  not  charged 
therein  with  being  a  bankrupt,  nor  was  his 


property  seized  or  threatened  with  seizure 
or  sequestratioiu  The  (^se  does  not  oome 
within  Quo  rule  of  those  sustaining  actions 
for  maliciously  and  without  probable  cause 
instituting  bankruptcy  proceedings.  The 
most  that  can  be  said  is  that  the  allegation 
in  the  petition  that  he  was  a  partner  of  the 
firm  was  in  the  nature  of  a  dvll  suit  without 
any  interference  or  threatened  interference 
with  his  property,  and  it  is  well  settled  in 
this  state  that  an  action  for  the  maUdous 
prosecution  of  a  dvll  action  such  as  this  suit 
cannot  be  maintained.  Wetmore  v.  Mellin- 
ger,  64  Iowa,  741,  18  N.  W.  870,  52  Am.  Rep. 
465;  Smith  v.  Hintrager,  67  Iowa,  109,  24 
N.  W.  744;  White  v.  International  Text- 
Book  Co.,  156  Iowa,  210,  186  N.  W.  121,  42 
L.  B.  A,  (N.  S.)  346. 

[3]  Aa  contended,  there  is  a  tmdency  to 
liberally  construe  actions  as  interfering  with 
properly  In  order  to  avoid  a  denial  of  this 
remedy.  See  tuby  v.  Bennett,  111  Wis.  613, 
87  N.  W.  804,  56  L.  B.  A.  261,  87  Am.  St 
Rep.  897,  but  there  is  nothing  in  the  case 
at  bar  Justifying  a  departure  from  the  doc- 
trine of  Wetmore  v.  Mellinger,  supra.  The 
authorities  pro  and  con  are  reviewed  in  the 
case  last  dted  and  in  Kolka  ▼.  Jones,  6  N. 
D.  461,  71  N.  W.  558,  66  Am.  St  Rep.  616. 

The  ruling  of  the  court  in  sustaining  the 
demurrer  has  our  approval,  and  the  Judg- 
ment is  affirmed. 

GATNOB,  C.  J.,  and  EVANS  and  SALIN- 
OBR,  JJ.,  concur. 


ROTHHBT  r.  GHIOAOO,  R.  I.  ft  P.  BT.  CO. 

(No.  81487.) 

(Supreme  CJonrt  of  Iowa.     June  20,  1917.) 

1.  Justices  or  the   Peace  <3=>164(1)— Writ 

OF   ERBOB — RETUBN— CEBTinCATE   TO   TESTI- 
MONY. 

Under  Code,  i  4672,  provkUng  that  a  copy 
of  the  affidavit  for  writ  of  error  to  a  justice  ot 
the  peace  shall  accompany  the  order  and  be  serv- 
ed upon  the  justice,  who  shall  make  the  return 
required,  and  section  4574,  empowering  thn 
court  to  compel  the  Justice  to  make  return,  it  iti 
the  duty  of  the  justice  of  the  peace,  who  did  not 
make  a  record  of  the  evidence  at  the  trial,  to 
certify  the  evidence  set  forth  in  the  affidavit,  if 
the  same  is  correct  to  the  best  of  bia  recoller> 
tlon,  and  if  it  is  not  correct  to  make  such  chang- 
es as  may  be  necessary  to  a  true  return. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
tho  Peace,  Cent  Dig.  §S  607-6ia] 

2.  Costs  ig=>2B6(l)  —  On  Appeai.  —  Unnecbs- 
sabt  Repetition  in  Reoobd. 

A  part;  suing  out  a  writ  of  error,  who  makes 
unnecessary  costs  by  including  three  separate 
times  the  entire  evidence  in  the  case,  will  not  be 
allowed  costs  therefor. 

[Bd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §  968.] 

Appeal  from  District  Court,  Clinton  Coun- 
ty;  M.  F.  Donegan,  Judge. 

In  the  district  court  this  case  was  pending 
on  a  writ  of  error  issued  therefrom  to  the 
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jnstlce  of  the  peace  before  whom  the  case 
was  originally  tried.  The  retnm  to  the  writ 
by  tiie  Justice  being  incomplete  and  onaat- 
isfactory  to  the  defendant,  it  moved  that  the 
Justice  be  required  to  amend  his  return,  and 
to  make  the  same  responsive  to  the  affidavit 
for  the  writ.  This  motion  was  denied.  From 
such  order  of  denial  the  defendant  has  slj^ 
pealed.    Reversed  and  remanded. 

F.  W.  Sargent  and  3.  H.  Johnson,  both  of 
Des  Moines,  and  Ellis  &  McCoy,  of  Clinton, 
for  appellant    F.  L.  Holleran,  of  Clinton,  for 

appellee. 

EVANS,  J.  This  case  was  originally 
brou^t  in  the  Justice  court.  Judgment  was 
rendered  for  the  plaintiff  for  the  amount 
claimed,  $20.  The  defendants  sued  out  a  writ 
of  error.  The  defendant's  challenge  to  the 
Judgment  was  predicated  upon  the  general 
proposition  that  the  action  of  the  Justice 
court  in  rendering  Judgment  against  the  de- 
fendant was  wholly  arbitrary  and  without 
the  support  of  any  evidence  tending  to  show 
liability.  The  defendant  appeared  In  the  Jus- 
tice court  at  the  trial  and  contested  liability- 
It  caused  all  the  proceedings  and  testimony 
therein  to  be  taken  down  by  a  stenographer. 
The  shorthand  notes  were  immediately  tran- 
scribed and  the  transcr^)t  furnished  to  the 
Justice.  The  affidavit  in  support  of  the  writ 
of  error  purported  to  set  forth  all  the  tes- 
timony in  the  case  upon  which  the  Judgment 
was  founded,  and  challenged  the  Judgment 
as  being  without  any  support  whatever.  The 
writ  having  been  duly  served  upon  the  Jus- 
tice, he  made  return  thereto  of  his  docket  en- 
tries only.  No  response  whatever  was  made 
to  that  portion  of  the  affidavit  which  set 
forth  the  purported  evidence.  The  purported 
reason  for  this  refusal  was  that  the  Justice 
had  not  preserved  any  record  of  the  evidence 
and  that  he  could  not  certify  to  anything  that 
did  not  appear  upon  his  record.  In  support 
of  its  motion  to  require  an  amended  return 
the  defendant  introduced  the  stenographic 
report  of  the  triaL  He  also  examined  the 
Justice  as  a  witness,  whereby  the  Justice  tes- 
tified as  to  the  testimony  introduced  before 
him  upon  the  trial  of  the  case.  In  such  ex- 
amination of  the  Justice  the  testimony  was 
set  forth  quite  fully.  The  court  nevertheless 
denied  the  motion  and  certified  the  question 
here. 


Code,  i  4572,  Is  as  fbllows: 

"Copy  Seroei— Return.  A  copy  of  the  affida- 
vit shall  accompany  the  order  and  be  served 
upon  the  Justice,  who  shall,  with  the  least  prac- 
ticable dday,  make  the  return  required." 

Code,  §  4574,  is  as  follows: 

"Amended  Return.  The  court  may  compel  a 
return  to  the  writ,  or  an  amended  return  when 
the  first  is  not  full  and  complete." 

[1]  The  manifest  puiipose  of  serving  a  copy 
of  the  affidavit  upon  the  Justice  is  to  enable 
him  to  make  his  return  responsive  thereto. 
The  purpose  of  section  4574  is  to  compel  him 
to  do  80.  The  Justice  Is  hot  bound  to  make 
the  evidence  in  the  case  a  matter  of  record 
at  the  trlaL  This,  however,  does  not  ex- 
cuse him  from  certifying  to  particular  evi- 
dence in  accord  with  his  best  recollection. 
The  stenographic  report  was  not  binding  up- 
on bim;  nevertheless  he  was  entitled  to  avail 
himself  of  it  as  an  aid  to  his  recollection.  It 
was  his  privilege  and  duty  to  make  sudi 
corrections  in  it  as  bis  recollectiat  warrant- 
ed. In  his  examination  as  a  witness  before 
the  district  court  the  testimony  purported 
to  be  set  forth  quite  fully  by  question  and 
answer.  We  see  no  fair  reason  why  the  trial 
court  should  not  have  required  the  Justice 
to  amend  his  return  in  accordance  with  his 
own  testimony,  with  any  proper  additions  or 
corrections  as  should  appear  to  the  Justice  to 
be  necessary  to  a  true  return.  The  motion 
for  an  amended  return  was  improperly  de- 
nied. 

[2]  2.  The  appellant  has  filed  herein  an  ab- 
stract of  56  pages.  It  sets  forth  in  detail  all 
the  proceedings  in  the  Justice  court,  includ- 
ing both  evidence  and  opening  statements 
of  counseL  Such  evidence  is  reprinted  in  the 
abstract  as  a  part  of  the  affidavit  for  writ 
of  error;  and  the  same  is  printed  a  third 
time  as  a  part  of  the  motion  requiring  an 
amended  return.  The  result  is  that  a  grossly 
excessive  expense  is  Incurred  in  the  prepara- 
tion of  the  record  here  and  in  a  case  involv- 
ing but  a  few  dollars.  For  the  purpose  of 
this  api)eal  a  brief  statement  of  the  evidence 
was  all  that  was  necessary.  No  printing 
costs  for  the  abstract  will  be  taxed  against 
appellee. 

The  order  denying  the  motion  for  an 
amended  return  must  be  reversed. 

Reversed  and  remanded. 

GAYNOR,  0.  J.,  and  LADD  and  SALIN- 
GER, JJ.,  concur. 
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liUDDEN  V.  BUTTERS.    (No.  81063.)  • 
(Supreme  Coart  of  Iowa.     June  20,  191T.) 

1.  TBDSI8  «a>88<l)— RB8in,TU(0  Tbubt— B}TI> 

BENCK— SumCIENCT. 

Id  a  suit  by  a  daughter  to  recover  the  pro- 
ceeds of  land  allied  to  nave  been  conveyed  to  her 
mother  fat  trust  in  settlement  of  a  bastardy  pro- 
ceeding against  H.,  held,  under  evidence,  that  the 
settlement  was  of  the  bastardy  proceedings,  and 
not  of  any  claim  that  mother  uad  against  H., 
and  created  a  trust,  entitling  daughter  to  r»- 
ovver. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.!  134.] 

2.  Tbustb  4=>343— Estoffxl  to  Asbebt  Tbust 
— BosBowiHo  Monet  by  Beneitciabt  fboic 
Tbusixb. 

That  the  beneficiary  under  a  resulting  trust 
borrowed  from  the  trustee  a  part  of  the  pro- 
ceeds from  the  land  held  in  trust  did  not  estop 
her  from  recovering  the  balance. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  607.  60&] 

S.  TaxiBtB  «s»313— Eotoppkl  — FAiLtniB  to 

BZXBT  RiOHT— EtIDKKCB. 

Where  the  evidence  was  insufficient  to  over- 
come plaintiff  beneficiary's  denial  of  knowledge 
of  stipulations  in  a  divorce  suit  awarding  to  her 
mother  the  land  held  in  trust  by  the  mother  for 
plaintiff,  plaintiff  was  not  estopped  from  assert- 
ing her  rights  to  the  proceeds  derived  from  the 
■ale  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  fg  507,  508.] 

'  Appeal  from  District  Oonrt,  Bxicfaanan 
Comity;    Charles  W.  Mnllan,  Judge. 

Suit  to  have  certain  property  decreed  to 
have  been  transferred  to  defendant  in  trust 
for  plaintiff  and  that  same  be  turned  over  to 
Iier.  Decree  was  entered  against  defendant 
from  which  she  appeals.    Affirmed. 

Cook  &  Cook,  of  Independence,  for  api>el- 
lant.  Hasner  &  Hasner,  of  Independence, 
and  O.  W.  Dawson,  of  Waterloo,  for  appel- 
lee. 

liADD,  J.  The  plaintiff  Is  daughter  of  de- 
fendant and  Xj.  M.  Stoat,  from  whom  she 
has  been  divorced.  In  February,  1910,  her 
parents  learned  that  she  had  become  preg- 
nant by  one  Henry  Holman.  Bastardy  pro- 
ceedings were  Immediately  Instltnted  by 
Stout,  and,  as  Holman  made  no  defense,  the 
court  fixed  the  amount  to  be  paid  to  the  plain- 
tiff herein  for  the  support  of  the  child  at 
$600,  but,  npon  announcement  of  the  ded- 
Bion,  the  defendant,  who  wblB  present,  declar- 
ed that  "she  would  not  stand  for  that,"  and 
the  coart  Is  said  to  have  remarked  to  Hol- 
man: "If  you  conid  get  the  $600  In  court 
inside  of  three  days,  I  will  put  yon  at  $600." 
After  some  parley,  defendant  Insisted  that 
she  would  not  "stand  for  no  |600,"  and  all 
the  parties  retired  to  a  lawyer's  office  across 
the  street.    Holman  testified  that: 

She  there  "said  the  way  she  would  settle  with 
me  would  be  to  take  all  I  had  in  property.  I 
did  not  settle  with  her,  but  I  deeded  to  her  160 
acres  of  land."    He  alao  transferred  a  note  for 

fl26,  given  for  the  rent  of  the  land.    "Q.  That 
eed  and  that  note  was  given  for  the  purpose  of 
settling  up  the  charge  against  you  of  bastardy? 


A.  Tes.'  •  •  •  Q.  Ton  wanted  to  settle  it, 
didn't  you?  A.  She  said  she  would  put  me  as 
far  as  the  law  would  let  me  go,  so  I  thought 
I  would  settle  it  anyway  to  get  out  of  it.  •  •  • 
Q.  You  said  yon  were  willing  to  deed  the  farm 
to  her,  didn't  jou7  A.  No,  sir;  I  didn't  want  to 
deed  to  her ;  but  she  said  I  had  to  deed  it  to 
her.  Q.  Her  husband  assented  to  that?  A.  I 
wanted  to  deed  it  to  Ida.  Q.  You  did  say  in  the 
office  that  you  were  willing  to  deed  to  Mrs. 
Stout?  A.  Nothing—  Q.  Yon  said  you  would? 
A.  That  is  all  the  way  I  eould  setQe,  and  it  is 
the  way  I  settled.  I  wouldn't  say  I  was  willing. 
I  wasn't  deeding  to  the  one  I  wanted  to  deed 
to;  but  I  had  to.  I  deeded  it  to  Mrs.  Stout.  I 
gave  her  an  order  for  the  note,  because  I  had  to, 
to  settle  it,  not  because  I  was  willing." 

Stout  corroborated  Holman  as  to  what  bis 
wife  had  said  In  the  coartroom,  and  tes- 
tified that: 

She  said  "she  would  have  to  have  more:  that 
she  would  have  to  have  the  160  acres  of  land, 
and  also  the  note.  Mr.  Holman  said  he  would 
turn  over  the  land ;  he  was  willing  to  turn  over 
that  land  to  supiwrt  Ida — that  is,  my  daughter — 
and  her  child.  Mr.  Holman  proposed  first  to 
give  it  to  my  daughter,  and  Mrs.  Stout  said, 
No;'  that  she  was  under  age:  that  would  not 
do.  She  said.  If  be  would  give  it  to  her,  it  would 
be  all  right;  she  would  be  the  one  to  support 
the  child  and  her,  too.  Sh«  would  take  care  of 
her  and  her  chUd." 

The  plaintiff  teatlfled  that  she  was  then  17 
years  of  age;  that  she  had  nothing  to  do 
with  the  setUemeut;  that  it  was  made  by 
her  father  and  defendant  The  child  was  bom 
in  June,  1910,  and  plaintiff  and  the  child 
wen  cared  for  by  defendant  until  April,  1912, 
when  plaintiff  married,  and  the  child  was 
taken  by  her  three  or  four  months  later.  The 
defendant  realized  something  over  $1,700  out 
of  the  Oklahoma  land,  and  has  appropriated 
it  to  her  own  use. 

[1]  II.  The  plaintiff  contends  that  the  prop- 
erty out  of  which  this  amount  was  realized 
was  conveyed  to  defendant  in  trust  for  her 
daughter,  to  enable  her  to  care  for  the  child, 
and  that  therefore.  In  the  performance  of 
her  obligation  as  trustee  of  a  resulting  trust, 
defendant  must  turn  over  the  proceeds  of  the 
land  to  plaintiff  as  cestui  que  trust.  On  the  oth- 
er hand,  defendant  Insists  that  the  conveyance 
and  transfer  of  the  note  to  her  was  in  set- 
tlement of  Holman's  criminal  and  civil  lia- 
bility for  the  seduction  of  defendant's  daugh- 
ter. As  defendant's  husband  was  alive  and 
living  with  her,  she  had  no  claim  or  cause 
of  action  against  Holman  for  such  alleged 
seduction.  Section  3471  of  Code.  The  daugh- 
ter, however,  might  maintain  an  action  there- 
for. Section  3470,  Code.  And  in  the  bastardy 
proceedings  the  court  might  charge  defend- 
ant "with  the  maintenance  of  the  child 
*  *  *  in  such  manner,  as  the  court  shall 
direct."  Section  5635,  Code.  This  may  be 
by  exacting  periodical  payments  to  the  mothr 
er  of  the  bastard  (State  v.  Ginger,  80  Iowa, 
574,  46  N,  W.  657),  or  paj'ment  to  her  of  a 
lump  sum,  or  in  such  other  manner  as  the 
court,  in  view  of  the  situation  of  the  par- 
ties, may  determine.  Here  the  court  had  con- 
cluded to   require   Holman  to  pay  a  lump 
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sum  to  the  mother  of  the  nnbom  child,  when 
defendant  interrened,  and  Insisted  that  the 
amount  was  InBnfBcient,  and  demanded  all 
the  accnaed  had.  For  what  and  whom?  Not 
for  defendant,  for  she  had  no  claim  against 
him.  Not  In  settlement  of  any  claim  her 
husband  may  have  urged  for  loss  of  his 
daughter's  services  under  section  3471  of  the 
Code,  for  he  had  made  none.  Nor  does  the 
evidence  Justify  the  conclusion  that  the  con- 
veyance was  executed  In  compounding  an 
alleged  felony  or  by  way  of  extortion.  True, 
she  told  Holman  she  would  put  him  "as  far 
as  the  law  would  let"  him  go;  but  it  is  un- 
disputed that  all  parties  had  gone  to  court 
for  the  purpose  of  there  having  their  dlffl- 
cnltles  adjusted  in  court  Holman  testified 
that: 

"She  said  she  would  settle  in  court,  and  we 
went  down  to  Marion.  •  •  *  I  said  that,  if 
nothing  else  would  do  but  settle  in  court,  I 
would  go  down  and  settle  in  court." 

The  bastardy  proceeding  was  pending  then, 
and  to  that  both  must  have  referred.  Her 
only  oEJecUoa  to  the  allowance  by  the  court 
appears  to  have  been  that  it  was  not  enough, 
for  she  declared  she  would  "not  stand  for 
no  $000,"  and  immediately  demanded  all  he 
had ;  i.  e.,  a  deed  to  the  land  and  delivery  of 
the  note.  For  what?  No  claim  other  than 
that  involved  In  the  bastardy  proceedings 
was  asserted,  and  the  only  inference  to  be 
drawn  from  what  happened  is  that  the  con- 
veyance and  delivery  of  the  note  were  de- 
manded and  made  in  settlement  of  the  bas- 
tardy proceedings.  As  the  court  was  not 
advised  of  what  had  been  done,  Judgment  was 
entered  In  accordance  with  the  annoimcement 
heretofore  referred  to.  When  Holman  sug- 
gested that  the  conveyance  be  made  to  the 
daughter,  the  only  objection  raised  by  de- 
fendant was  that  she  was  under  age,  and  that 
she  would  have  to  care  for  her,  as  well  as 
the  child.  But  there  was  no  agreement  at 
the  time  with  respect  to  their  care,  and  no 
renunciation  by  plaintiff  of  her  right  to  the 
property  received  in  settlement.  The  land 
and  note,  then,  though  transferred  to  defend- 
ant, became  the  property  of  plaintiff,  to  enable 
her  to  care  for  and  support  her  unborn  child. 
Where  property  to  which  one  person  acquired 
ownership  from  another  is  conveyed  by  the 
latter  to  a  third  person,  without  any  arrange- 
ment or  understanding  with  reference  there- 
to, a  resulting  trust  arises,  and  such  third 
person  holds  title  for  the  benefit  of  the  party 
acquiring  such  ownership,  is  elementary  law, 
In  support  of  whldi  the  citation  of  authorities 
(s  unnecessary,  and  we  are  of  opinion  that 
title  to  the  note  and  Oklahoma  land  was 
taken  by  defendant  as  trustee  for  plaintiff, 
nnd  that  she  is  bound  to  account  for  the 
proceeds  derived  from  the  coUecUcm  of  the 
note  and  sale  of  the  land. 

[1]  III.  The  plaintiff  and  her  husband  bor- 
rowed of  defendant  $200  on  October  17,  1914, 
and  executed  their  note  therefor,    ^lis  mon- 


ey was  some  of  the  proceeds  of  the  Okla- 
homa land,  and  defendant  pleads  this  trans- 
action by  way  of  estoppel.  Manifestly  de- 
fendant coDld  not  have  been  prejudiced  by 
being  Induced  to  pay  m<»iey  belonging  to 
plaintiff  over  to  her  as  a  loan.  At  most,  the 
drcnmstance  tended  to  sustain  defendant's 
claim  of  ownership.  In  the  absence  of 
prejudice,  there  could  be  no  estoppel. 

[S]  rv.  In  June,  1913,  defendant  sued  her 
then  husband,  L.  M.  Stout,  for  a  divorce,  and 
in  November  following  the  parties  entered 
Into  a  stipulation  under  the  terms  of  which 
Stout  was  to  retain  160  acres  of  land  in  his 
name  and  pay  her  $500,  and  she  was  to 
retain  the  Oklahoma  land,  and  upon  the 
entry  of  decree  -of  divorce  their  property 
rights  were  determined  as  stipulated.  She 
pleaded  that  plaintiff  knew  of  the  negotia- 
tions with  reference  to  the  property  rigbta^ 
and  that  the  Oklahoma  land  was  being  set  off 
to  defendant  as  belonging  to  her  in  the  di- 
vision of  property,  and  made  no  obJe<5Uon 
thereto.  But  plaintiff  testified  that  she  was 
away  at  the  time,  and  had  no  knowledge  con- 
cerning the  stipulation,  or  of  the  suit  for  di- 
vorce, until  the  day  the  decree  was  entered, 
and  about  that  time  heard  the  way  the  prop- 
erty was  divided.  The  defendant  testified 
in  a  general  way  that  the  matter  of  settle- 
ment of  the  property  interests  was  discussed, 
so  that  plaintiff  knew  of  the  matters  under 
discussion  and  knew  that  defendant  was  to 
have  the  Oklahcxna  land  and  $500,  and  that 
the  latter  had  told  her  how  the  parties  to 
the  divorce  suit  bad  settled. 

"Q.  Did  your  daughter  discuES  with  you  the 
divorce,  and  the  property  affairs  after  it  was 
made?  A.  There  was  nothing  said  to  me;  ob- 
jected to  nothing  until  after  I  was  married.  I 
thought  everything  was  all  right  and  settled; 
settled  just  as  they  wanted  me  to." 

For  all  that  appears,  she  might  have  told 
her  dauj^ter  after  all  bad  been  done,  and 
in  any  event  we  do  not  think  the  evidence 
sufficient  to  overcome  plalntifTs  denial  of 
knowledge,  even  tbon^  the  tatter's -husband 
may  have  advised  the  settlement  of  the  prop- 
erty rights  of  her  parents.  The  trial  conrt 
credited  defendant  for  aU  above  $1,200  as 
compensation  for  the  care  she  had  bestowed 
on  plaintiff  and  her  child,  and  its  decree 
awarding  recovery  for  that  amount  Is  af- 
firmed. 

OAYNOR,  O.  J.,  and  DVANS  and  8AI<- 
INOEB,  JJ.,  concur. 


jaCJHABLSON  et  aL  v.  SOHUI/EEb 
(No.  29931.) 
(Supreme  Court  of  Iowa.    June  18,  1917.) 
1.  Bbokkbs  «=»86(7)  —  Realty  Brokeks  — 
Right  to  (Somjiissiow — Fbatjd — Evidence. 
In  an  action  on  a  note  given  realty  brokers 
in  payment  of  a  commission  for  making  an  ex- 
change of  farm  lands  wherein  defendant  coun- 
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terdaimed  for  duoases  tot  deceit  and  'frand, 
evidence  held  to  jnstuy  finding  that  the  tooken 
stated  that  the  land  received  by  defendant  was 
worth  $150  an  acre,  etc.,  but  that  an  arrange- 
ment vas  made  for  defendant  to  inspect,  which 
he  did,  with  full  opportunitr  to  InvesticEate,  etc 
rE>].  Note.— For  other  cases,  see  Brokers,  Coitt. 
Dig.  H  116,  117.] 

2.   BBOKZBS   €=>65(1)   —  MiSBEFBESENTAnONS 
AS  TO  VAITTE  of  LaIID  EXCHANGED — INSPEC- 

moN. 
Where  defendant  acreed  to  exdianse  hia 
farm  for  another,  and  the  brokers  who  negotiat- 
ed the  exchange  took  him  to  inspect  the  land 
he  was  to  receive,  and  nothing  prevented  him 
from  maJdng  full  inspection,  he  would  not  be 
heard  to  say  in  the  brokers'  suit  on  the  note  he 
gave  for  their  commission  that  ho  relied  on  and 
was  deceived  by  their  representations  that  the 
land  waa  worth  $ltSO  an  acre, 

rSd.  Note.— For  other  cases,  see  Brokers,  Otmt 
Dig.  i  48.] 

Appeal  from  District  Oooit,  Ida  County; 
Frank  M.  Powers,  Jndxe. 

Salt  to  recover  upon  a  promissory  note  al- 
leged to  have  been  glTon  for  a  commtssion. 
Defendant  answered,  and  set  up  a  counter- 
claim tor  damages.  He  had  tbe  burden  of 
proof  in  the  trial  court.  At  the  close  of  the 
testimoay  adduced  by  blm  the  court  sustain- 
ed a  motion  to  direct  rerdict  against  defend- 
ant.   He  appeals.    Affirmed. 

Ciharles  S.  Macomber,  of  Ida  Orore,  for  ap- 
pellant. Elwood  ft  Tonrgee,  of  Sac  CSty,  for 
appellees. 

SALTNGBK,  J.  1.  The  petition  alleges  that 
about  the  15th  of  May,  1911,  defendant  made 
and  executed  a  promissory  note  to  the  plain- 
tiffs, and  Judgment  la  prayed.  The  answer 
admits  the  execution  of  the  note,  but  says 
that  plaintiffs  are  not  entitled  to  recover  up- 
on same,  because  It  was  given  in  payment  of 
a  commission  to  real  estate  brokers  for  mak- 
ing an  exchange  of  a  farm  owned  by  defend- 
ant for  another  farm  near  Sutherland,  Iowa, 
owned  by  one  Hoist,  whldi  said  agreement 
was  made  In  1911,  In  the  course  of  which 
transaction  the  holders  of  tbe  note  practiced 
deceit  and  fraud  upon  defendanta  The  coun- 
terclaim sets  up  a  dalm  for  damages  caused 
by  such  alleged  fraud. 

There  Is  evidence  that  defendant  was  phys- 
ically coerced  Into  signing  the  contract  of 
exchange.  It  Is  utterly  Incredible  and  self- 
contradlcttag.  But,  at  all  events,  no  such 
matter  is  covered  by  the  pleadings.  There  Is 
a  plea  that  the  plaintiffs  were  guilty  of  dou- 
ble dealing,  and  were  In  fact  the  agents  of 
Hoist,  and  concealed  that  fact  from  defend- 
ant. To  support  this,  there  Is  no  evidence 
except  that  defendant  did  not  know  plaintiffs 
were  acting  for  Hoist  None  that  they  were 
thus  acting.  There  Is  no  evidence  that  plain- 
tiffs represented  that  the  O'Brien  county  land 
was  worth  $5  an  acre  rental,  or  was  rent- 
ing for  that,  or  that  If  such  representation 
was  made  that  same  Is  false. 

2.  Both  the  pleadings  and  the  sustained 
motion  to  direct  verdict  for  plaintiffs  are 
very  lengthy.    It  suffices  to  say  that  the  con- 


tvolUag  Question  ts  whether  defendant  should 
prevail  on  the  Issues  tendered  by  answer  and 
counterclaim,  because  of  tbe  claim  that  plain- 
tiffs fraudulently  represented  the  O'Brien 
county  land  to  be  worth  $150  an  acre,  and 
that  same  would  sell  for  that,  and  thereby 
induced  defoidant  to  contract  Reliance  up- 
on that  is  expressly  pleaded,  and  practically. 
In  terms  of  exclusion.  And  defendant  says, 
"It  waa  just  the  price  of  the  land"  that  he 
Is  comidalning  of.  The  error  points  present 
practically  Just  that  The  argument  in  ex- 
tenso,  that  only.  On  this  head  the  state  of 
the  evidence  Is  this: 

Defendant  was  the  owner  of  a  100-acre 
farm  in  Ida  county,  and  he  and  his  wife 
maintained  a  hmnestead  thereon.  Some  nego- 
tiations were  had  concerning  the  exchanging 
this  farm  for  one  of  240  acres  In  O'Brien 
county.  Defendant  and  one  Hoist,  alleged 
to  be  the  owner  of  the  O'Brien  county  tract, 
entered  Into  a  written  agreement.  The  effect 
of  It  Is  that  the  O'Brien  county  land  was 
bought  by  defendant  at  $160  an  acre,  and 
that  Be  transferred  his  interest  In  the  Ida 
county  land  at  $166  an  acre.  The  wife  of  de- 
fendant did  not  sign  this  wrlHnfr.  The  Jury 
could  find  that  defendant  was  bom  in  Ger- 
many, and  came  to  this  country  23  years  ago; 
that  Michaelson  asked  defendant  to  sell  It 
If  he  got  $165  an  acre ;  that  there  never  was 
any  talk  about  trading,  and  that,  in  the  opin- 
ion of  defendant,  he  did  not  trade  his  land; 
that  defendant  did  not  call  It  a  trade ;  that 
Michaelson  was  to  sell  defendant's  land  and 
buy  defendant  another  piece ;  and  that  when 
defendant  signed  the  contract  Michaelson 
was  selling  defendant's  land  and  promised 
that  defendant  was  getting  $165  an  acre  for  It. 
It  could  find  that  while  Michaelson  was  show- 
ing defendant  the  farm  he  said  he  "knew  all 
about  it;"  that  he  told  defendant  nothing 
about  there  bMng  any  sand  on  the  O'Brien 
county  land,  and  said  the  transaction  consti- 
tuted a  "good  deal"  for  defendant.  The  Jury 
could  find  Michaelson  said  that  the  O'Brien 
county  land  was  worth  and  would  sell  for 
$150  an  acre,  and  find  that  Just  before  the 
time  when  the  contract  was  signed  plaintiff, 
HloTst,  and  a  banker  called  on  defendant  and 
told  him  how  much  money  he  would  make  out 
of  the  deal.  Michaelson  took  defendant  to 
Sutherland  to  show  him  the  land,  and  told 
him  he  was  going  to  get  that  land  for  him, 
describing  It  as  the  land  that  would  sell  for 
$150.  This  was  before  the  contract  was  sign- 
ed. Defendant  went  to  find  out  "how  much 
the  land  sells  for."  He  says  that  when  he 
saw  the  land  It  was  a  nice  day  and  about  2 
In  the  afternoon;  he  remained  about  half 
an  hour — "a  little  on  the  east  side."  He 
could  see  "Just  one  comer  of  It."  Michaelson 
did  not  tell  defendant  to  walk  no  further,  but 
he  went  no  further  than  Michaelson  did;  he 
would  not  walk  alone  because  It  \vas  a 
strange  fcountry,   and  he  went  Just  where 
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Midutdson  did.    Defendant  loolced  at-all  tb^ 
bulldln£8. 

Defendant  says  the  front  part  of  the  80  Is 
very  rongh;  that  he  was  on  the  rongh  part, 
and  "saw;  all  what  the  land  was" ;  that  Ml- 
chaelson  showed  him  ail  the  roughest  of  the 
land ;  defendant  saw  It  and  "knew  the  land 
all  rlj^t";  that  he  saw  some  stone;  that 
there  was  jnst  one  rough  place  on  the  land, 
by  the  honse,  and  that  the  front  part  was 
bad  grayel  and  the  back  part  flat  so  that  wftr 
ter  could  not  get  off.  He  says,  also,  that  the 
inspection  was  made  on  Sunday  when  no  one 
was  around,  and  defendant  could  see  nobody; 
that  "they  did  not  give  me  any  time";  that 
Mlcbaelson  just  kept  him  there  alone  and  did 
not  allow  him  to  see  anybody ;  that  he  intro- 
duced Idm  to  nobody  and  brooght  him  to  see 
nobody;  that  defendant  asked  Micfaaelson 
where  the  owner  was,  and  was  told  he  lived 
In  town,  but  defendant  did  not  ask  to  stop  in 
town  or  anywhere.;  that  they  did  not  enter 
the  bouse.  On  the  other  hand,  he  admits 
that  Michaelson  wanted  to  show  deteodBat 
in,  but  he  wouldn't  go  In;  did  not  like  to 
go  in  there  and  look  everything  over  "and  the 
woman  In  there."  iHe  admits  he  saw  a  man 
on  the  place;  that  MiChaelson  told  defendant 
who  he  was,  but  defendant  did  not  talk  to 
him,  though  they  shook  hands.  Finally  be 
admits  that  he  told  no  one  that  he  wanted  to 
see  anything  else  wi  tlie  farm.  He  says:  "I 
did  not  tell  nothing  what  I  wanted  to  see.  I 
said,  'Let's  go  now,  so  we  can  get  home.' " 

As  to  reliance,  when  the  parties  talked  of 
making  contract  It  was  also  arranged  that 
defendant  should  first  see  the  O'Brien  county 
land  which  was  at  that  very  time  said  to  be 
worth  1150.  Yet  defendant  says  he  was 
"standing"  on  the  word  of  Michaelson  that 
said  land  was  worth  $150  an  acre;  that  he 
took  his  word  and  believed  him;  that  he 
"would  not  pay  that  If  he  did  not  lie  to  me." 
On  the  other  hand,  it  appears  without  dis- 
pute that  when  Michaelson  stated  the  O'Brien 
county  land  "sells"  for  $150  the  wife  of  de- 
fendant said,  tn  the  presence  of  her  hus- 
band, that  she  did  not  beUeve  it;  and  that 
they  wanted  to  go  to  town  before  contract 
signing  to  find  out  what  the  contract  meant. 

There  is  testimony  by  one  witness  that  the 
market  value  of  the  Hoist  land  in  the  spring 
of  1911  was  $115.  The  same  testimony  is 
given  by  another  witness.  This  witness,  how- 
ever, testifies  that  somewhere  about  that 
same  time,  or  a  little  later,  he  sold  his  own 
farm,  not  particularly  better  than  the  one  in 
Inquiry,  for  $155  an  acre.  The  third  witness 
gives  the  value  as  from  $115  to  $120  an  acre; 
says  there  is  no  particular  fault  with  the 
farm,  but  that  $120  was  the  most  it  was 
worth  In  the  spring  of  1911.  There  la  no  evi- 
dence that  plaintiffs  knew  the  farm  was  not 
worth  and  salable  for  the  sum  they  are  al- 
leged to  have  represented. 

[1]  2a.  Reduced  to  its  lowest  terms,  when 
the  testimony  closed  it  appeared  the  Jury 
could  find  that  the  plaintiffs  did  say  that 


the  O'Brien  county  lanfl  was  worth  $150  an 
acre,  and  would  sell  for  that,  and  that  if  the 
exchange  was  made  It  would  be  advantageous 
to  the  d^endant ;  that  the  wife  of  defendant 
declared.  In  his  presence,  she  didn't  believe 
this;  that  an  arrangement  was  made  for  an 
inspection,  and  that  thereafter  the  contract 
was  to  be  signed,  if  at  all;  that  an  inspec- 
tion was  made;  that  while  pursulog  It  de- 
fendant had  full  opportunity  to  investigate 
the  value  of  the  land;  that  for  all  that  ap- 
pears the  plaintiffs  knew  no  more  about  the 
land  than  defendant  did,  and  had  no  greater 
opportunity  to  examine;  that  if  defendant 
had  at  the  time  made  the  examination  he 
made  later  he  could  have  ascertained  all  that 
he  claims  now  to  have  aaoertained;  that  in 
the  opinion  of  three  witnesses  the  land  was 
not  worth  in  the  market  above  from  $110  to 
$120  rather  than  $150  an  acre ;  and  there  la 
absolutely  no  evidence  of  scienter.  On  such 
a  situation,  the  authorities  relied  upon  by  the 
appellant  accomplish  little. 

Jansen  v.  WlUiams,  36  Neb.  869,  55  N.  W. 
279,  20  L.  R.  A.  207,  holds  that  certain  con- 
duct shows  defendants  did  not  act  in  good 
faith  towards  their  principal,  and  were  there- 
fore not  entitled  to  a  commission.  Tyler  y. 
Sanborn,  128  lU.  136,  21  N.  B.  193,  4  L.  B.  A. 
218,  IS  Am.  St  Rep.  97,  involves  the  setting 
adde  a  conveyance  which  the  agent  got  for 
bis  wife  after  making  a  failure  of  selling  to 
another  on  behalf  of  the  principal.  Hegen- 
myeer  v.  Marks,  37  Minn.  6,  32  N.  W.  785,  5 
Am.  St  Rep.  808,  is  a  case  where  an  agent 
authorized  to  sell  and  keep  all  above  a  cer- 
tain sum  for  himself  found  that  the  property 
had  been  made  more  valuable  through  a 
building  of  whidi  the  principal  did  not  know, 
and  it  is  held  that  the  principal  had  a  right 
to  have  the  sale  made  by  the  agent  rescinded 
and  to  have  a  reconveyance.  Norrts  v.  Tay- 
loe,  49  111.  17,  95  Am.  Dec.  568,  holds  that  if 
an  agent  induce  bis  principal  to  sell  to  an- 
other for  an  Inadequate  sum  without  disclos- 
ing the  discovery  of  valuable  ore  deposits, 
the  principal  may  have  the  conveyance  set 
aside.  In  TUleny  v.  Wolverton,  46  Minn.  256, 
48  N.  W.  908,  an  agent  with  others,  bought 
the  property  which  he  was  to  sell  on  a  fixed 
commission,  and  there  was  a  resale  at  a  big 
advance.  It  Is  held  the  principal  can  compel 
this  agent  to  account  for  the  part  of  the  price 
be  rec^ved  through  the  resale.  In  Cannell 
V.  Smith,  142  Pa.  25,  21  AtL  793,  12  L.  B.  A. 
395,  plaintiff  paid  the  agent  a  commission  for 
the  sale  of  his  property  in  Ignorance  of  the 
fact  that  he  was  also  an  agent  of  the  pur- 
chaser and  plaintiff  recovered  back  the 
amount  paid.  Laverty  v.  Suethen,  68  N.  X. 
522,  23  Am.  Rep.  184,  holds  that  where  one 
who  has  a  note  put  in  his  bands  to  discount 
delivers  it  to  another  who  appropriates  It  to 
his  own  use,  the  bailee  is  liable  as  for  a  con- 
version of  the  note. 

Pratt  V.  Judge,  177  Mich.  658,  143  N.  W. 
880,  is  antbwlty  merely  for  the  pr<q;xnltlon 
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tbat  a  representation  that  property  vonld 
readily  sell  in  a  certain  market  at  a  given 
price  is  a  represoitatlon  of  a  fact,  and,  if  re- 
lied npon,  may  be  made  the  basis  of  an  action 
grounded  on  false  representations.  Hetland 
V.  BUstad.  140  Iowa,  411, 118  N.  W.  422,  holds 
that  while  as  a  general  role  mere  expressions 
of  (pinion  as  to  the  value  of  property  when 
standing  alone  do  not  constitute  actionable 
fraad,  yet  where  the  property  is  so  situated 
tbat  the  parties  do  not  stand  on  an  eqnal 
footing  and  the  seller  knows  that  reliance 
was  placed  npon  his  statements,  his  represen- 
tations as  to  the  valae,  U  false  and  made 
with  Intent  to  deceive  the  purchaser,  amount 
to  an  affirmation  of  the  fact  upon  which 
fraud  may  be  predicated.  In  Ross  v.  Bolte, 
166  Iowa,  499,  146  N.  W.  31,  we  define  the 
measure  of  damages  when  there  is  a  false  rep- 
resentation as  to  value  wholly  relied  upon, 
and  hold  that  although  representations  of  a 
vendor  as  to  value  are  generally  mere  ex- 
pressions of  opinion,  yet  where  a  buyer  of  a 
house  Indicated  he  was  Ignorant  of  values  at 
that  place,  and  therefore  proposed  to  rely 
upon  the  vendor,  and  the  vendor  thereupon 
stated  as  a  fact  that  the  house  was  w(Hi:h 
a  certain  amount,  and  that  its  rental  value 
was  a  certain  amount,  such  representation 
may  be  a  proper  basis  for  a  charge  of  fraud. 
It  Is  held  in  Van  Vllet  v;  Crowell,  171  Iowa, 
64,  149  N.  W.  861,  that  the  rule  that  an  ex- 
pression of  opinion  as  to  the  value  of  prop- 
erty will  not  ordinarily  sustain  an  action  for 
fraud  does  not  apply  where  the  representa- 
tion was  Intended  to  be  taken  as  a  fact  and 
as  an  Inducement  to  the  trade,  where  the  par- 
ties do  not  have  equal  opportunity  to  know 
the  truth.  In  Gustafson  v.  Rustemeyer,  70 
Conn.  125,  39  Atl.  104,  39  I*  R.  A.  644,  66 
Am.  St  Rep.  02,  it  is  ruled  that  the  general 
rule  prevails  in  the  absence  of  special  knowl- 
edge of  the  value  possessed  by  one  and  en- 
tirely relied  upon  by  the  other,  and  that  the 
mere  false  representation  as  to  the  value  of 
the  real  estate  knowingly  made  by  the  seller 
to  the  buyer  is  not  actionable  unless  the  buy- 
er has  been  fraudulently  Induced  to  forbear 
to  Inquire  as  to  its  truth.  McOlanahan  v. 
McKlnley,  52  Iowa,  222,  2  N.  W.  UOl,  is 
merely  an  affirmance  of  the  general  rule. 
True,  we  held  In  Faust  v.  Hosford,  110  Iowa, 
97,  93  N.  W.  58,  when  an  agent  authorized  to 
Invest  money  on  first  mortgage  took  a  second 
mortgage  and  reported  to  the  principal  it  was 
the  first  mortgage,  and  that  she  "conld  de- 
pend on  htm,"  that  though  plaintiff  might 
have  discovered  by  an  examination  of  the 
records  that  the  mortgage  was  second  mort- 
gage, she  was  under  no  obligation  to  do  so, 
but  had  a  right  to  rely  upon  this  repre- 
sentation. But  in  Lucas  v.  Crippen,  76  Iowa, 
607,  41  N.  W.  205,  we  say  that  while  cases 
may  arise  in  which  representations  as  to 
the  value  of  an  article  may  be  regarded  as 


statements  of  fact,  the  general  rule  Is  other- 
wise; and  we  defeat  a  claim  arising  from 
a  negotiation  for  an  exchange  of  real  estate 
where,  though  the  defendant  made  state- 
ments as  to  the  value  of  his  property,  the 
right  to  make  personal  examination  was  re- 
served before  dealing  to  ascertain  value,  and 
a  confidential  agent  was  sent  out  and  the  ex- 
change made  upon  his  examination  and  opin- 
ion as  to  values.  In  Hoffman  v.  Wilhelm,  68 
Iowa,  510,  27  N.  W.  483,  the  general  rule  is 
affirmed,  and  it  is  said  "plaintiff  was  in  pos- 
session of  the  goods  when  the  representation 
was  made,  and  had  full  opportunity  to  satisfy 
himself  of  the  truth  or  falsity  of  the  repre- 
sentation. He  was  not  justified  in  relying 
upon  statements  as  to  value."  Bosley  v.  Mon- 
ahan,  137  Iowa,  650, 112  N.  W.  1102,  turns  on 
the  fact,  among  others,  "that  plaintiff  Is  not 
warranted  In  relying  on  these  representations 
as  he  'had  Inspected  the  land  and  his  means 
of  knowledge  of  the  facts  stated  were  as 
good  as  defendants."  In  Ross  ▼.  Bolte,  165 
Iowa,  499,  146  N.  W.  31,  it  la  held  that  on 
buying  real  property  and  Inspecting  it  the 
buyer  cannot  recover  for  false  representa- 
tions If  he  failed  to  use  ordinary  care  in  ar- 
riving at  value,  and  tbat  an  instruction  which 
allows  a  recovery  unless  he  was  grossly  care- 
less is  erroneous. 

The  Supreme  Court  of  the  United  States 
ruled  in  Slaughter  v.  Gerson,  13  Wall.  379, 
20  U  Ed.  627 : 

"Where  tho  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties,  and  the 
subject  of  purchase  is.  idike  open  to  their  Inspec- 
tion, if  the  purchaser  does  not  avail  himaeli  of 
these  means  and  opportunities,  ho  will  not  be 
heard  to  say  that  he  has  been  deceived  by  the 
vendor's  misrepresentations.  If,  having  eyes,  he 
will  not  eeo  matters  directly  before  them,  where 
no  concealmeDt  is  made  or  attempted^  he  will 
not  be  entitled  to  favorable  consideration  when 
be  complains  that  be  has  suffered  from  his  own 
voluntary  blindness,  and  been  misled  by  over* 
confidence  in  the  statements  of  another." 

This  fairly  sums  up  this  case.  Van  Vllet 
V.  Crawell,  171  Iowa,  64, 149  N.  W.  861,  mere- 
ly holds  that  certain  'evidence  Is  sutUcient 
proof  of  scienter  to  take  the  question  of 
fraud  to  the  Jury,  and  therefore  that  such 
proof  Is  necessary.  We  are  unable  to  find 
anything  in  Hessenlus  v.  Wetmore,  86  8.  D. 
157, 153  N.  W.  937,  except  that  plaintiff  is  not 
required  to  set  out  further  that  an  agreement 
lacks  mutuality,  if  he  seta  out  the  agreement 
In  full  and  that  shows  lack  of  mutuality. 

[21  We  find  no  error  in  the  record,  and 
mast  therefore  affirm  the  action  of  the  district 
court  This  disposition  of  the  appeal  makes 
it  needless  to  enter  upon  the  question  of  what 
damages  might  otherwise  have  been  recovera- 
ble. 

Affirmed* 

GATSOR,  O.  J.,  and  LADD  and  BVAMS, 
JJ.,  concurring. 
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ROLFS  V.  MDLLINS.     (No.  S1323.) 
(Supreme  Court  of  Iowa.    June  22,  1917.) 

1.  WoRDa  AND  PHHA8E8— "Upon." 

The  word  "upon"  ordinarily  means  the  same 
aa  "on,"  but  this  may  meau  "as  soon  as"  or 
"near  to"  or  "at  the  tfine  of." 

2.  MtTNICIPAI,    COBPOBATIONS    ®=»705(1)— AU- 

TouoBiLE    Injury  —  Obdinance  —  "Upon 

TBA  VERSING." 

A  city  ordinance  requiring  automobile  driv- 
ers to  signal  upon  approaching  a  crossing  and 
"upon  traversing  the  crossing"  is  complied  with 
where  the  signal  is  sounded  when  about  to  enter 
the  crossing,  and  does  not  require  a  signal  while 
actually  on  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  $  1515. 

For  other  definitions,  see  Words  and  Phrases, 
Upon.] 

8.  EviDENCB  «s>10S,  471(9)— Opinion  as  to 
MonvE. 

In  action  for  an  automobile  collision  on  city 
streets,  excluding  a  question  asked  defendant  s 
daughter  on  cross-examination  why  her  father 
sounded  his  horn  is  correct,  where  she  could  not 
have  known  her  father's  purpose,  and,  moreover, 
his  motive  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  20^212,  21&7.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   J.  H.  Applegate,  Judge. 

Action  for  damages  in  consequence  of  col- 
lision with  automobile  resulted  In  Judgment 
for  defendant  The  plaintiff  appeals.  Af- 
firmed. 

(reorge  Wambacfa,  of  Des  Moines,  and 
Dlng^vell  &  Clarke,  of  Adel,  for  appellant. 
White  &  Clarke,  of  Adel,  and  Hunn  &  Jones, 
of  Des  Moines,  for  appellee. 

LADD,  J.  The  facts  are  stated  in  Rolfs, 
Adm'r,  V.  Mullins,  162  N.  W.  783,  decided  at 
the  present  session.  As  in  that  case,  no  ob- 
jections were  interposed  to  the  instructions 
prior  to  submission  of  the  Issues  to  the  Jury, 
and  what  was  there  said  disposes  of  the  con- 
tentions that  want  of  contributory  negligence 
on  the  part  of  plaintiff  and  negligence  of  de- 
fendant were  conclusively  established.  A 
ruling  on  the  admlssltrflity  of  evidence  and 
a  refusal  of  an  instruction  requested  only  re- 
quire consideration. 

I.  It  appears  from  the  opinion  mentioned 
that  defendant  was  operating  his  automobile 
on  the  south  side  of  High  street  moviug  east- 
erly toward  Twelfth  street  and  slowed  down, 
near  to  stopping,  to  allow  a  street  car  to 
swing  around  the  corner  from  Twelfth  street 
into  High  street,  and  that  as  soon  as  there 
was  room  the  automobile  increased  its  speed. 
The  front  wheeU  were  then  about  20  feet 
west  of  the  west  line  of  Twelfth  street,  and 
as  the  automobile  started  up  the  horn  was 
sounded.  The  Jury  might  have  found  that  it 
was  not  sounded  again  prior  to  the  collision. 
A  section  of  an  ordinance  of  the  city  of  Des 
Moines  regulating  the  use  of  motor  vehicles 
on  the  streets  was  Introduced  in  evidenoe.  It 
reads: 


I  "Pedestrians  are  hereby  given  the  right  of 
way  over  the  crossings  at  street  '^teraections, 
and  upon  approaching  a  crossing  or  intersecting 
ways,  and  also  upon  traversing  the  crossing  or 
intersection,  the  person  in  control  of  an  auto- 
mobile or  other  motor  vehicle  as  d^ned  in  the 
statutes  of  this  state  shall  sound  a  signal  in 
such  a  way  as  to  give  warning  to  other  vehicles 
and  to  pedestrians  of  his  approach,  and  shall 
reduce  the  speed  of  such  vehide  below  that 
above  specified,  and  shall  not  move  at  a  greater 
speed  than  is  reasonably  safe  and  proper,  hav- 
ing regard  to  the  rights  of  pedestrians  and  to 
the  traffic  and  use  of  intersecting  ways." 

With  reference  thereto  counsel  requested 
the  court  to  instruct  that: 

"One  of  the  grounds  of  negligence  charged  in 
this  case  is  that  the  defendant  failed  to  comply 
with  the  provisions  of  the  ordinances  of  the 
said  city  of  Des  Moines  providing  for  wamiAg 
to  be  given  to  pedestrians  of  the  approach  of 
automobiles.  You  are  instructed  that  under  the 
testimony  in  this  case  it  is  admitted  upon  the 
part  of  the  defendant  that  the  <»ily  warmng  giv- 
en at  said  Twelfth  and  High  street  upon  the 
night  of  the  injury  was  at  the  approach  of  the 
street  crossing  on  the  west  side  of  Twelfth 
street  You  are  further  instructed  tiiat  by  the 
terms  of  the  said  ordinance  the  defendant  was 
required  to  sound  a  warning  while  traversing  the 
street  intersection,  and  that  his  failure  to  do  so 
constituted  negligence  on  the  part  of  the  defend- 
ant and  if  you  find  that  such  failure  to  pive 
warning  was  the  proximate  cause  of  the  injury 
complained  of,  and  if  you  find  that  by  the  giv- 
ing of  such  warning  said  accident  and  injury 
could  have  been  avoided,  then  and  in  that  case 
your  verdict  should  be  for  the  j^laintiff,  unless 
you  find  that  at  such  time  the  said  plaintifC  was 
not  exercising  reasonable  care  for  his  own  pro- 
tection and  safety." 

The  court  refused  to  so  Instmct,  and  in- 
stead told  the  Jury,  in  substance,  that  the 
warning  contemplated  by  the  ordinance  was 
such  signal  as  drivers  of  automobiles  general- 
ly sound  where  other  persons  may  be  In 
danger  from  the  running  of  the  car,  and  that 
from  the  situation  then  presented  as  shown 
by  the  evidence  in  this  case  It  was  a  question 
of  fact  for  their  determination  whether  the 
signal  or  warning  given  by  defendant  as 
shown  by  the  evidence  was  merely  a  signal  of 
his  approach  to  the  crossing,  such  as  re- 
quired by  the  ordinance  in  question,  or  was 
a  signal  or  warning  upon  his  traversing  said 
crossing  or  intersection,  aJid  whether  such 
warning  as  is  shown  to  have  been  given  by 
the  defendant  was  a  reasonable  compliance 
with  the  provision  of  said  ordinance  which 
requires  that  a  signal  or  warning  be  given 
of  an  automobile  traversing  a  crossing  or 
intersection  of  streets  in  the  city  of  Des 
Moines. 

[1,2]  Whether  in  event  no  signal  was 
sounded  as  required  such  omission  was  the 
proximate  cause  of  the  collision  was  then 
submitted.  It  will  be  seen  that  the  con- 
troversy settles  down  to  the  one  inquiry,  i. 
e.,  whether  the  ordinance  required  that  warn- 
ing be  given  whUe  actually  on  and  traversing 
the  Intersection  or  wnen  about  to  enter  the 
same.  The  meaning  of  the  word  "upon"  or- 
dinarily is  the  same  as  "on"  (State  v.  Hitch- 
cock, 241  Mo.  433,  146  S.  W.  40,  61);    but 
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this  l£  not  at  all  definite,  tor  tbe  meaning  of 
"Vin"  vailes  with  the  connection  In  whldi  us- 
ed, niiui  "npon"  may  mean  "as  soon  as,"  as 
where  something  is  to  be  done  upon  receipt 
of  money  (Smith  ▼.  MesUtt,  2  Man.  O.  ft  S. 
288),  or  "near  to,"  as  in  the  phrase  "upon  tbe 
Atlantic  seaboard"  (American  Fisheries  Co. 
T.  Lennen  [O.  C]  118  Fed.  8e»,  878),  or  "at 
the  time  of,"  as  upon  the  death  of  a  named 
person,  title  to  certain  property  shaU  devolTe 
on  the  one  named  (In  re  Melcher,  24  K.  I. 
675,  64  Atl.  379),  and  where  upon  admisslmi 
to  oSee  Immediate  qualiflcatioa  is  required 
(Beg.  ▼.  Hmnphrey,  10  Adol.  A  E.  335),  or 
signifies  a  oraidltlon  precedent  when  used  In  a 
oon tract  of  snbscilptlon  "provided  that  upon 
■uch  payment  there  shall  be  delivered  a  cer- 
tificate of  stock,"  eta,  a  tender  of  stock  is 
a  prerequisite  to  tbe  mainteoanoe  of  an  ac- 
tion on  the  subscription  (Courtrlght  y.  Deeds, 
37  Iowa,  503),  or  upon  condition  that  (Little 
T.  WUcox,  119  Pa.  489, 13  Atl.  468),  or  In  case 
of  (Appeal  of  Roberts,  69  Pa.  70,  9S  Am.  Dec. 
312),  or  after  (Brown  y.  Ferren,  73  N.  H.  6, 
88  AtL  870;  Murray  ▼.  Davis,  21  N.  D.  64, 
128  N.  W.  SOS),  or  at  the  time  of  (Archer  v. 
Jacobs,  126' Iowa,  467, 101  N.  W.  195;  Brown 
T.  Olougb,  39  Me.  666).  From  these  authori- 
ties it  is  apparent  that  the  meaning  to  be  at- 
tached to  the  word  depends  largely  on  tbe 
connection  in  which  found.  Though  some- 
times signifying  literally  up  and  actually  on.  It 
Is  more  often  employed  as  indicating  proxim- 
ity, laterally,  or  the  time  of,  and  we  are 
of  opinion  that  the  giving  of  warning  "upon 
traversing"  as  found  in  this  ordinance  means 
that  such  warning  is  required  to  be  sounded 
at  the  time  of  and  in  close  proximity  to  the 
intersection,  that  Is,  when  about  to  enter 
thereon.  Motor  vehicles  more  at  high  speed, 
even  in  cities.  They  are  made  and  used  for 
such  purpose.  To  be  effective  in  warning 
others  of  the  approach  of  an  automobile 
signal  or  approach  must  be  given  somewhat 
in  advance.  Otherwise  opportunity  to  avoid 
collisions  therewith  is  not  afforded.  Greater 
protection  ordinarily  will  be  given  by  sound- 
ing the  warning  .when  about  to  enter  on  the 
Intersection  than  when  actually  traversing  it 
Indeed,  any  other  construction  would  defeat 
the  purpose  had  In  the  enactment  of  tbe  or- 
dinance, i.  e,  that  of  guarding  against  danger 
to  other  travelers  on  or  about  to  enter  the 
intersection ;  for  warning  in  passing  over  the 
intersection  would  likely  l>e  given  when  the 
automobile  had  come  too  near  to  enable 
either  party  to  avoid  the  danger  warned 
against.  The  design  of  the  ordinance  Is  that 
warning  be  given  when  approaching  the  in- 
tersection in  order  to  put  others  on  the  look- 
out and  when  at  and  about  to  traverse  tbe 
intersection  another  warning  be  sounded  that 
tbe  automobile  is  going  on  what  tbe  city 
eoondl.  In  enacting  tbe  ordinance,  evident- 
ly regarded  as  tbe  danger  zone.  The  court's 
instruction  was  as,  if  not  more,  favorable  to 


plaintiff  as  he  was  entitled  to  have  It  Tbe 
Instruction  requested  was  rightly  itfnaed. 
It  should  be  added  that  the  power  of  tbe 
dty  to  enact  such  an  ordinance  was  not 
duillenged,  and  for  that  reason  not  con- 
sidered. But  see  section  1571M18  Code  Supp. 
1918. 

[3]  II.  The  d^endantfs  daughter,  Doris, 
testiiQed  that  she  heard  her  father  "honk  the 
horn"  as  the  street  car  passed  and  the  auto- 
mobile started  on.  On  cross-examination  ob- 
jections to  inquiries  as  to  the  purpose  of  do- 
ing so  as  for  an  automobile  coming  from  the 
north  were  sustained,  and  the  ruling  was 
correct  She  could  not  well  have  known  her 
father's  purpose  in  what  he  did,  and,  more- 
over, the  motive  vnis  immaterial  if  in  fact 
tbe  warning  was  sounded. 

The  Judgment  is  affirmed. 

6A7NOR,  O.  J.,  and  BVAMS  and  BAIi- 
INOBB,  JJ.,  ooncnr. 


HABKER  V.  BOAED  OF  SUP'RS  OF 

GREENE  COUNTX  et  «1. 

(No.  80161.) 

(Supreme  Oowrt  ot  Iowa.    June  21,  1917.) 

DBAINS   «=3l4(3)— DiSTBIOTS— ESTABLISHinSNT 

— HEAKrwo— SmfFioiBNOT. 
Where  preliminary  notice  and  bearing  was 
had  on  a  drain  establishment  project,  which 
was  thereafter  altered,  and  a  final  notice  was 
given,  a  landowner  who  appeared  and  filed  his 
objections  and  was  given  opportunity  to  be  heard 
thereon  could  not  afterwards  complain,  although 
a  minor  change  as  to  cutlet,  not  directlv  af- 
fecting his  lands,  was  made  after  his  hearing. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  {  5.] 

Appeal  from  District  Court,  Greene  Coun- 
ty;  M.  E  Hutchinson,  Judge. 

The  Board  of  Supervisors  established  a 
drainage  district  and  included  certain  lands 
of  appellant  therein.  There  was  an  appeal 
to  the  district  court.  Tbe  cause  was  tried, 
and  at  the  close  of  the  plaintiff's  testimony 
the  court  sustained  a  motion  approving  and 
confirming  the  action  of  the  Board  of  Super- 
visors in  the  establishment  of  the  district 
The  decree  so  provided.  Appellant  has  ap- 
pealed. The  question  involved  is  as  to  the 
right  of  tbe  Board  in  establishing  the  dis- 
trict to  Include  appellant's  lands.    Affirmed. 

J.  F.  Gallup,  of  Jefferson,  for  appellant 
R.  6.  Howard  and  A.  D.  Howard,  both  of 
J^erson,  for  appellees. 

PRESTON,  J.  The  board  of  supervisors 
passed  a  resolution  approving  the  plan  of  tbe 
engineer  and  ordered  notice.  Before  the 
time  set  for  bearing,  appellant  filed  objec- 
tions. Tbe  board  by  resolution  found  that 
other  lands  should  have  been  Included,  and 
tbe  engineer  was  ordered  to  plat  the  same 
and  make  a  report  Notice  was  ordered  and 
given  as  to  owners  of  additional  land  so  in- 
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'  clnded,  anfl  the  notloe  also  Indnded  all  lahd- 
ownen  In  the  district,  inclndliig  the  appel- 
lant Thereafter  appellant  again  filed  objec- 
tions. 

Appellees  qaestlon  the  sufficiency  of  the  ob- 
jections filed  to  cover  all  those  now  urged. 
But  a  number  of  the  objections  or  issues  re- 
lied upon  by  appellant  as  to  inclndlng  his 
lands  In  the  district  are  so  closely  connected 
that  they  may  be  stated  in  a  general  way, 
and  substantially  as  appellant  states  them, 
as  follows: 

Should  lands  be  Included  in  a  drtdnage 
district  establishment  wherein  the  proposed 
drainage  will  not  affect  them  in  any  different 
manner  than  the  swails  which  by  nature 
have  served  th«n  for  many  years? 

Should  lands  be  included  in  a  drainage 
district  establishment  simply  because  It  is  in 
the  natural  watershed  of  the  district? 

Should  lands  be  Included  in  a  drainage 
district  establishment  because  by  nature 
their  surplus  waters  are  discharged  onto  oth- 
er lands,  which  it  is  desired  should  be 
drained  ? 

Where  lands  by  nature  discharge  their  wa- 
ters upon  servient  estates  below,  should  such 
lands  be  Included  In  drainage  district  estab- 
lishment for  the  benefit  of  such  servient  es- 
tates below? 

2.  Appellant  says  that  as  to  the  fact  sit- 
uation the  case  of  Zlnser  ▼.  Board  of  Super- 
visors, 137  Iowa,  660,  U4  N.  W.  Bl,  is  prac- 
tically decisive  of  this  case,  except  in  that 
case  the  decision  was  against  the  whole -es- 
tablishment because  it  was  an  attempt  of 
servient  owners  to  obtain  aid  from  dominant 
estates,  while  In  this  case  we  do  not  ask  that 
the  whole  establishment  l>e  overthrown,  but 
we  ask  that  the  plaintiff's  lands  which  are 
included  for  the  benefit  of  servient  estates 
below  be  excluded  from  the  district,  and  the 
Zlnser  Case  is  authority  therefor. 

In  the  Zlnser  Case,  the  board  had  denied 
a  petition  praying  for  the  establlsliment  of 
a  drainage  district,  and  on  appeal  the  dis- 
trict court  reversed  the  board,  and  this  court 
reversed  the  district  court  on  the  ground 
that  the  report  of  the  engineer  did  not  show 
that  the  proposed  scheme  for  the  reclama- 
tion of  land  from  surface  water  was  practi- 
cable. In  Laurence  v.  Page  County,  151  Iowa, 
at  page  192,  131  N.  W.  8,  we  said  of  that 
case  that  it  Is  authority  only  for  the  propo- 
sition that  the  board  of  supervisors  is  not 
bound  to  establish  a  drainage  district  until 
it  has  before  it  an  engineer's  report  showing 
that  the  proposed  improvement  will  be  ef- 
fectual for  the  purposes  for  which  it  is  in- 
tended, and  that  the  cost  of  effecting  that 
purpose  is  not  excessive  and  a  greater  bur- 
den than  should  be  properly  borne  by  the 
land  to  be  assessed  therefor.  In  the  Instant 
case,  the  district  was  established.  As  said, 
the  engineer  reported  favoring  the  establish- 
ment of  the  district  and  including  appellant's 
land  before  additional  lands  were  taken  in. 
The  Importance  of  the  report  of  the  engineer 


waa  pointed  out  In  the  Zlnser  Case,  also  in 
I/yon  T.  Sac  Oa,  165  Iowa,  S76,  136  N.  W. 
324.  It  should  also  be  stated  here  that, 
since  the  determination  of  the  Zinser  Case, 
there  has  been  some  change  la  the  statute. 
Code  Supp.  {  1989a2.  But  this  amendment 
perhaps  has  no  particnlar  bearing  upon  the 
questions  raised  in  the  instant  case. 

It  appears  that  waters  from  appellant's 
lands  drained  over  the  lower  lands  in  the 
district;  that  at  the  line  between  plaintiff's 
land  and  that  below  it  is  flat,  and  the  plat 
shows  there  is  some  swamp  land  there,  al- 
though appellant  and  another  witness  say  it 
is  not  swamp,  bnt  wet.  Appellant  made  tile 
drains  upon  his  lands  and  emptied  the  wa>- 
ters  Into  an  old  well,  and  the  evidence  is 
that  it  soaked  away  in  the  graveL  Appel- 
lees say  that  this  would  come  up  on  the  low- 
er lands.  Appellant  admits  that  a  part  of 
his  land  is  flat,  about  a  quarter  of  a  mile 
wide  and  a  mile  and  a  quarter  long,  that  he 
desires  to  drain.  The  plat  shows  the  drain- 
age of  this  land  to  be  over  the  lands  of  the 
others  within  the  district  Appellees  cm- 
tend  that  it  would  not  be  fair  to  others  to 
permit  appellant  to  build  a  dike  on  bis  lands 
and  hold  the  water  back  and  permit  it  to 
soak  through  onto  thelra  The  lands  of  ap- 
pellant and  others  in  the  district  are  describ- 
ed in  the  record.  The  nature  of  the  ditches 
and  the  outlet  the  effect  of  establishing  a 
district  and  including  appellant's  lands,  are 
described. 

It  will  eerve  no  useful  purpose  to  set  out 
the  testimony,  and  it  is  enough  to  say  that 
under  the  record  the  situation  was  such  that 
It  was  a  question  for  the  engineer  and  the 
board  of  supervisors,  not  only  as  to  the  os- 
tabllshing  of  the  district  but  the  Inclusion 
therein  of  appellant's  land,  and  under  the 
record  it  could  have  been  properly  found 
that  appellant's  land  was  beneflted  by  the 
improvement 

3.  All  constitutional  questions  argued  have, 
we  think,  been  determined  before,  and  we 
ought  not  to  take  the  time  or  space  to  re- 
argue or  restate  the  holdings. 

4.  It  Is  next  argued  by  appellant  that  the 
board  of  supervisors  lost  Jurisdiction  by  rea- 
son of  adjournments  from  time  to  time,  and 
that  changes  were  made  in  the  plan  or  ex- 
tent of  the  district  without  notice  to  interest- 
ed partiea  He  cites  a  part  of  section 
1989a8,  Supplement  of  1913,  aa  follows: 

"And  by  fixing  snch  new  day  for  hearing  and 
by  adjourning  said  proceedings  to  said  time,  the 
board  of  supervisors  shall  not  be  held  to  have 
lost  jurisdicticHi  of  the  subject-matter  of  said 
proceeding,  nor  of  any  parties  so  previously  serv- 
ed with  notice^" 

The  argument  is,  in  substance,  tliat  the 
board  having  called  a  hearing  and  adjourned 
the  same,  without  date,  and  thereafter 
changed  the  plans  of  the  proposed  district 
affecting  those  to  be  iaduded,  they  should 
show  a  new  notice  to  interested  parties,  ^nd 
that  a  failure  to  do  so  is  a  loss  of  Jurisdic- 
tion in  tlie  board  to  proceed  further.   We  do 
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not  ondentand  tbe  record  u  appellant  claims 
It  to  be.  There  were  some  diauges  in  tbe 
district  after  It  was  first  established ;  but 
when  It  was  flnaUy  established  a  prerlous 
notice  had  been  given  to  the  appellant,  and, 
as  before  stated,  appellant  had  set  out  addJr 
tlonal  objections.  From  an  examination  of 
the  record,  we  think  appellees  hare  fairly 
stated  the  record  bearing  on  this  question, 
and  iterhaps  we  are  Justified  in  setting  out 
tbe  record  somewhat  in  detail  as  bearing  up- 
on this  question.  This  we  will  do  as  briefly 
as  may  be. 

Ollie  petition  for  the  district  was  filed  July 
31,  1909.  August  2,  1909,  the  board  appointr 
ed  an  engineer  to  examine  the  proposed  dis- 
trict and  make  report.  On  September  6tb 
following,  the  engineer  filed  his  report  rec- 
ommending the  establishment  of  the  drain- 
age district  and  Including  the  lands  of  appel- 
lant within  the  district  This  was  duly  ap- 
proyed  by  the  board  the  next  day  and  notice 
ordered.  Notice  was  given,  and  the  time  set 
for  bearing  under  the  notice  was  November 
1,  1909.  Before  the  hearing,  various  objec- 
tions were  filed  as  to  the  location  of  the 
drains,  and  also  claims  for  damages,  among 
which  was  that  of  a  railroad  C(Hnpany  for 
$100,000  and  one  of  a  town  lot  company  for 
a  like  amount.  Appellant's  objections  were 
filed  October  16th.  These  objections  were, 
in  substance,  that  appellant  could  drain  and 
dispose  of  the  water  from  his  lands  in  an- 
other direction,  discharging  it  directly  into 
the  general  course  of  natural  drainage  by 
another  way  than  that  proposed  in  district 
53,  and  at  the  same  time  notified  the  board 
that  if  the  existing  conditions  on  bis  premises 
are  sudi  that  they  constitute  an  actual  nui- 
sance or  menace  to  the  public  health,  upon 
the  service  of  notice,  he  would  at  once  abate 
the  same.  The  Drainage  Record  shows  that 
on  November  1,  1909,  after  listening  to  the 
various  statements  of  the  persons  interested 
in  the  district,  and  recites  that  In  the  opin- 
ion of  the  board  a  further  examination  of  the 
proposed  improvemoit  should  be  made  and 
further  report  made  to  the  board,  but  found 
that  tbe  petition  is  sufiScient  in  substance  and 
form  and  that  the  drainage  district  will  be  a 
public  health  convenience  and  welfare  and 
a  public  utility,  and,  claims  for  damage  hav- 
ing been  filed,  the  board  desired  a  further 
report  on  said  matter. 

A  new  engineer  was  appointed  who  was 
directed  to  make  further  survey  and  Inspec- 
tion of  the  district  and  make  report  on  or 
before  December  6,  1909,  and  the  record  pro- 
vided that  all  matters  in  connection  with  the 
appointment  of  appraisers  ond  other  matters 
in  connection  with  the  district  were  continued 
until  that  time.  The  Drainage  Record  shows 
♦hat  on  December  6,  1909,  the  engineer  ap- 
iwlnted  to  make  further  survey  and  report 
having  failed  to  report,  it  was  continued  until 
be  filed  report  January  30,  1910,  the  engi- 
neer so  appointed  having  failed  to  report  and 


having  resigned,  another  peison  was  appoint- 
ed to  make  further  report,  and  on  July  11, 
1910,  this  engineer  filed  his  supplemental 
report,  making  a  change  In  some  of  the  lines, 
,but,  so  far  as  we  can  see,  not  affecting  appel- 
lant's land ;  some  of  the  lands  were  included, 
and  the  cost  of  construction  was  increased 
on  account  of  larger  drain.     September  19, 

1910,  the  engineer  made  another  supplemental 
report  In  which  he  affirmed  his  former  report, 
reported  the  claims  of  $200,000  by  the  rail- 
way and  town  lot  company  to  be  without 
foundation,  and  the  board  on  that  day  made 
an  order  accepting  the  original  r^)ort  and 
ordering  the  appointment  of  appraisers  to 
appraise  the  damage,  and  continued  farther 
hearing  until  October  8,  1910.  Later,  a  com- 
mission was  Issued  to  appraisers,  and  they 
filed  their  report  fixing  the  amount  of  dam- 
age by  reason  of  the  oonstruction.  Later, 
the  board  met  to  further  consider  the  matter, 
allowed  the  damages  as  reported  by  the  ap- 
praisers, and  made  an  order  locating  the 
drainage  district  and  establishing  tbe  same 
according  to  the  plat  and  report  of  the  en- 
gineer. We  shall  not  set  this  out  but  it  seems 
to  contain  all  Jurisdictional  matters  required. 
Tbe  railway  and  town  lot  company  and  this 
appellant  appealed  from  the  district  court  es- 
tabUsbing  the  district,  and  the  railway  and 
town  lot  company  and  another  party  appealed 
from  allowance  of  damages.  Without  any 
action  on  the  part  of  the  board,  but  on  tbe 
direction  of  the  county  attorney,  as  shown 
therein,  the  engineer  made  a  further  supple- 
mental report  on  January  3, 1911,  stating  that 
he  had  worked  out  the  details  of  another 
outlet  to  this  drainage  district,  and  that  the 
cost  was  $2,513a0  greater  than  in  bis  origi- 
nal report  On  tbe  4tb  of  the  same  month, 
the  board,  by  resolution  duly  entered  of 
record,  found  that  other  lands  should  have 
been  included  In  the  district  and  ordered  the 
engineer  to  plat  the  same  and  make  report 
according  to  chapter  118,  Laws  of  the  33d 
General  Assembly,  and  on  February  6,  1911, 
tbe  aigineer,  pursuant  to  tbe  order  of  the 
board,  reported  that  he  had  examined  the 
district,  and  recommended  that  the  lands 
contained  in  the  district  should  be  included, 
returning  a  plat,  aqd  profile  thereof,  and  fur- 
ther reported  that  on  account  of  the  change  It 
would  be  necessary  to  change  the  outlet  foom 
that  originally  reported  by  him,  and  ceo 
ommended  certain  changes  in  the  size  of  the 
tile.    After  all  these  proceedings,  on  April  4, 

1911,  the  board  adopted  and  ratified  the  plat 
submitted  as  additional  territory  to  said  dis- 
trict, and  ordered  the  auditor  to  serve  notice 
upon  the  landowners  and  necessary  parties 
within  said  additional  territory,  as  provided 
by  law.  Pursuant  to  this  order,  and  on  April 
26,  1911,  the  auditor  did  cause  notice  to  be 
given  to  additional  landowners,  and  in  ad- 
dition tbereto  included  all  landowners  in  the 
district  and  included  the  appelant  by  name  In 
said  notice.    This  notice  was  duly  publlsbad, 
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and  thereafter  dalmg  for  damages  weze  ffled 
by  new  owners  serrM  with  notice  and  objec- 
tions by  different  persons,  and  thereafter 
and  on  May  31,  1911,  the  appellant  herein 
appeared  and  filed  objections  In  considerable, 
detail  and  about  46  in  number.  Some  of  these 
objections  are:  That  the  public  benefit,  util- 
ity, health,  welf&r^  or  convenience  would 
not  be  promoted.  Hiat  the  appointment  of  an 
engineer  and  all  subsequent  proceedings  are 
Illegal  and  without  Jurisdiction  because  a  suf- 
ficient petition  was  not  filed.  That  the  re- 
ports do  not  comply  with  the  law.  That  the 
statute  under  which  this  proceeding  is  being 
carried  on  violates  numerous  provisions  ot 
the  Constitution  of  Iowa  and  the  United 
States.  That  the  district  was  not  a  public 
necessity  and  would  not  Justify  the  expendi- 
ture of  the  amount  of  money  necessary.  That 
the  statute  is  not  law ;  It  Is  where  law  leaves 
off  and  where  tyranny  be^ns.  That  It  Is  not 
law.  In  that  It  does  not  conform  to  reason; 
that  the  statute  Is  too  broad  to  be  constitu- 
tional; that  It  does  not  impose  limitations 
sufhdent  to  constitute  a  valid  act  That  the 
statute  gives  the  official  or  board  of  supers 
visors  too  much  power  In  Industrial  affairs. 
That  It  is  as  Important  that  the  state  and 
Industry  be  kept  separate  as  it  Is  that  the 
state  and  church  be  k^t  separate.  That  ac- 
tual necessity  knows  no  law  and  may  Justify 
anything  Is  no  reason  why  something  that 
conduces  toward  a  good  thing  should  be 
seized  on  to  override  constitutional  rights. 
In  free  governments,  men  hold  their  land  un- 
der constitutional  safeguards  like  life  and 
liberty ;  in  absolute  forms  by  precarious  and 
uncertain  tenures,  and  so  on. 

On  June  6tb  following,  the  board  met  and 
ordered  the  appointment  of  appraisers  to  act 
upon  the  new  damage  claims  filed  by  the 
owners  of  the  additional  lands,  and  on  June 
15th  the  damnge  claims,  filed  as  additional, 
having  been  disposed  of  and  withdrawn,  the 
record  shows  that  the  board  proceeded  to 
hear  all  parties  objecting  to  the  establish- 
ment of  the  district,  and,  after  giving  said 
objections  consideration,  further  considera- 
tion was  continued  until  June  19,  1911,  on 
which  date  appellant  filed  a  further  paper 
with  the  auditor  and  board  demanding  a 
further  hearing  on  that  day,  and  on  that  date 
the  board  also  made  the  order  Including  the 
additional  lands  In  the  district  according  to 
the  report  of  the  engineer  and  adding  them 
to  the  district  June  29th  the  engineer  made 
a  further  supplemental  report  in  reference 
to  the  change  In  the  outlet,  and  on  the  same 
day  passed  a  resolution  making  final  addi- 
tion of  said  lands  to  the  district  and  reaffirm- 
ing their  former  action  In  the  establishment 
of  the  district 

The  proceedings  seem  to  have  been  pro- 
longed and  may  have  been  somewhat  irregu- 
lar. No  cases  are  dted  by  appellee,  but  we 
find  the  authorities  provide  that  appellant 


luui  the  burden  of  showing  that  tbe  district 
was  improperly  established  and  must  show 
clearly  that  the  board  either  ^cted  wlthoat 
Jurisdiction,  or  that  they  have  abased  tb» 
powers  conferred  vpoa  them  to  Justify  inter- 
fer^ice  by  the  court  Mittman  v.  Farmer, 
162  Iowa,  864, 142  N.  W.  991,  Ann.  Gas.  19150. 
1;  Mapel  v.  Board- of  Supervisors,  162  n; 
W.  198. 

Gray  t.  Anderson,  140  Iowa,  899, 118  N.  W. 
526,  may  perhaps  have  some  bearing  at  this 
point  It  is  there  held  that,  where  one  who 
has  had  proper  notice  of  a  proceeding  for  tlie 
assessment  of  costs  and  damages  la  bound 
to  take  notice  of  the  subsequent  proceedings 
in  that  respect  contemplated  by  the  statute, 
the  adjournment  of  the  board  to  a  subsequent 
date  for  further  consideration  does  not  de- 
prive It  of  Jurisdiction. 

In  the  Instant  case,  final  notice  was  given, 
and  appellant  appeared  and  filed  his  objec- 
tions and  was  given  an  opportunity  to  be 
heard,  and  thereafter  the  district  was  finally 
established.  Under  such  circumstances,  we 
think  he  may  not  now  complain. 

It  should  have  been  said  that,  as  the  dis- 
trict was  first  proposed,  the  outlet  to  the  dis- 
trict was  to  be  In  the  gravel  pit  belonging 
to  the  railroad  and  the  town  lot  company,  who 
claimed  that  they  took  their  Ice  supply  from 
the  gravel  pit  and  that  the  drainage  would 
injure  their  ice  supply.  The  engineer  at 
first  thought  this  claim  of  these  companies 
was  without  merits  but  afterwards  It  was  . 
thou^t  there  was  aome  merit  In  the  claim, 
and  It  appeared  that  by  Including  the  addi- 
tional territory  an  outlet  could  be  secured 
which  would  do  away  with  these  claims. 

The  questions  we  have  discussed  are  deci- 
sive of  the  case,  and  our  conclusion  Is  that  up- 
on the  whole  record  appellant  has  no  Just 
cause  of  complaint;  and  the  Judgment  of 
the  district  court  Is  therefore  affirmed. 

GAYNOK,  C.  J.,  and  LADD,  EVANS, 
WBAVEH,  and  STEVENS,  JJ,  concur.  SAL- 
IKGEB^  J.,  takes  no  part 


HABKER  V.  BOARD  OV  SUP'RS  OF 
GREENE  COUNTI  et  al. 
(No.  30162.) 

(Supreme  Court  of  Iowa.    June  21,  1917.) 

Drains  «=>76— Assebsmxntb— Hkabiko  — 
Scop*. 
Under  Code  Supp.  1913,  i  19S9al2,  as  to 
hearing*  on  drain  asaessments,  providing  that 
in  no  case  shall  it  be  competent  to  show  that 
lands  assessed  would  not  be  benefited,  where  a 
landowner  has  been  denied  a  hearing  in  the  prin- 
cipal proceeding  for  establishing  the  drain,  he 
has  a  rnnedy  by  appeal  therein,  to  determine 
whether  his  lands  /ire  benefited,  but  cnnuut  raise 
the  question  in  the  assessment  proceeding. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent 
iS  76-81.] 
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Amteal  from  District  Ckmrt,  Greene  Comi- 
ty; If.  E.  Hutchinson,  Judge. 

This  is  an  appeal  by  J.  O.  Harker,  appel- 
lant, from  an  order  and  Judgment  of  the 
district  court  refusing  to  change  the  assess- 
ment of  appellant  in  a  drainage  proceeding. 
Affirmed. 

J.  F.  Gallup,  of  JefTerson,  for  ai^ellant 
R.  O.  Howard  and  A.  D.  Howard,  both  of  Jef- 
ferson, for  appellees. 

PBESTOM,  J.  Tills  is  a  branch  of  a  case 
entitled  as  is  this  one,  determined  at  the  pres- 
ent sitting.  The  other  case  (163  N.  W.  233) 
was  in  regard  to  the  establishment  of  the 
district,  and  the  present  case  is  in  regard  to 
the  assessment.  In  the  Instant  case,  appellant 
again  argues  to  some  extent  the  question  as 
to  his  land  being  Included  in  the  district,  and 
cites  the  same  authorities,  and  it  appears  that 
npon  the  hearing  for  the  establishment  of  the 
district  appellant  filed  objections  to  bis  land 
being  Included.  It  Is  ccmtended  by  appellant 
that  the  board  proceeded  with  the  hearing 
on  the  matter  of  the  establishment  of  the  dis- 
trict, but  refused  to  hear  htm  upon  his  ob- 
jections to  being 'included  therein,  and  that 
thereniwn  appellant  filed  written  objections 
or  remonstrance  against  the  board  refusing' 
to  hear  him  on  his  objections.  He  says  that 
but  a  small  part  of  the  improvement  is  upon 
his  pranlses,  and  that  he  endeavored  as  best 
he  ooold  to  prevent  the<board  from  construct- 
ing the  Improvement  upon  his  premises  or 
for  his  benefit,  and  that  he  had  built  a  dike 
along  the  south  line  of  his  property  to  stop 
the  water  from  overflowing  onto  the  premises 
below  him,  and  in  his  testimony  appellant 
■ays  that  it  is  a  question  as  to  whether  lus 
system  is  right  or  somebody  else's.  Appel- 
lant describes  the  sitaation  and  location  of  his 
land  and  claims  that  he  is  not  benefited  by  the 
Improvement  Appellant  states  his  proposi- 
tion substantially  this  way:  That  where  the 
board  of  supervisors,  on  hearing  for  the  es- 
tabllahment  of  a  drainage  district,  refused  to 
bear  a  party  objecting  to  the  inclusion  of  his 
premises.  Is  such  party  thereafter  upon  bear- 
ing on  assessment  prevented  from  claiming 
that  there  was  no  benefit  to  his  premises  un- 
der tbe  statute?  He  concedes  that  no  dif- 
ferent or  competent  showing  was  made  for  re- 
dnctton  of  the  assessment  in  the  district 
court,  and  that  therefore  the  district  court  af- 
firmed the  assessment  and  levy  of  the  board 
against  appellant's  premises,  and  this  seems 
to  be  the  fact,  and  it  is  conceded  by  both 
Bides,  and  the  trial  court  so  found,  that  there 
was  no  evidence  Introduced  to  overcome  the 
assessment.  Appellant  insists  and  contends 
now  that  tinder  the  holding  in  Zlnser  v. 
Board,  137  Iowa,  C60,  114  N.  W.  51,  he  was 
entitled  to  be  heard  on  a  return  of  the  en- 
gineer as  to  wbether  his  land  should  be  in- 
cluded, and,  as  stated  he  contends  that  he 
was  not  given  an  opportunity  to  'be  heard  be- 
tore  the  board.  But  the  references  he  gives 
to  the  abstract  whldli  be  claims  show  he  was 


not  given  an  oportunlty  to  be  heard  do  not, 
we  think,  so  show.  It  seems  that  after  he 
had  filed  his  second  objections  after  an  or- 
der had  been  made  establishing  tbe  district, 
and  later,  some  changes  were  made  in  the 
district  or  outlet.  He  was  Informed  that  he 
had  had  his  day  in  court,  but  we  do  not  find 
in  the  record  that  he  at  any  time,  either  be- 
fore the  board  or  in  tbe  district  court,  offer- 
ed  any  testimony  or  to  snpport  his  contention 
that  there  was  no  benefit  to  bis  property. 
This  being  so,  it  would  seem  that  there  is 
nothing  upon  which  we  can  act  Doubtless, 
the  appeal  is  taken  on  the  theory  that,  if  the 
establishment  of  the  district  in  the  other 
case  is  set  aside,  there  will  be  no  basis  for 
any  assessment  in  this  case.  Counsel  for  ap- 
pellant quote  from  the  statute  as  follows: 

"But  in  no  case  shall  it  be  competent  to  show 
that  the  lands  assessed  would  not  be  benefited 
by  the  improvement" 

Though  not  dted,  we  suppose  reference  is 
had  to  Code  Supplement,  1969al2,  near  the 
bottom  of  page  '734.  The  statute  does  not 
except  cases  where  tbe  board  refused  to  hear 
the  party  objecting  as  appellant  contends  was 
done  in  this  ease.  If  he  was  refused  a  hear- 
ing Improperly,  be  would  have  a  remedy  by 
appeal 

Appellees  have  not  argued  tbe  case,  but 
state  simply  that  no  new  evidence  was  in- 
troduced in  this  case,  but  that  It  was  sub- 
mitted upon  the  same  record  as  In  the  estab- 
lishment case,  and  that  the  only  further  mat- 
ter is  the  objections  that  were  filed  as  to  the 
assessment  of  benefits,  and  that,  if  tbe  first 
case  is  affirmed,  tbe  instant  case  would  neces- 
sarily have  to  be,  and  that,  If  the  other  case 
is  reversed,  the  present  case  would  have  to 
fall. 

In  O.,  R.  I.  &  P.  Ry.  v.  City,  172  Iowa,  444. 
at  447,  164  N.  W.  586,  a  paving  case,  it  vraa 
said  that  tbe  action  of  the  council  in  ordering 
the  pavement  and  providing  that  the  'Costs 
shall  be  assessed  upon  the  abutting  property 
Is  a  legislative  determination  that  the  im- 
provemoit  is  expedient  and  i^oper,  and  that 
the  property  abutting  upon  the  improvement 
will  be  benefited  thereby,  and  that  If  the  pro- 
ceedings are  otherwise  regular,  the  property 
owner  may  not  be  heard  to  say  that  bis  prop- 
erty Is  not  liable  to  be  assessed  at  all.  See, 
also.  In  re  JefTerson  Street  Sewer,  102  N.  W. 
230.  But,  as  stated,  in  drainage  cases  the 
statute  Itself  provides  that  it  is  not  compe- 
tent to  show  that  the  lands  assessed  would 
not  be  benefited.  In  Kelley  v.  Drainage  Dis- 
trict, 158  Iowa,  735,  138  N.  W.  841,  it  was 
held  that  the  establishment  of  a  drainage 
district  involves  a  determination  of  the  fact 
that  all  lands  embraced  therein  will  be  bene- 
fited, to  some  extent  and  that  this  question 
will  not  be  reconsidered  in  levying  the  as- 
sessments. In  that  cose,  the  new  drains  fur- 
nished an  additional  outlet  and  were  a  bene- 
fit to  all  lands  contributory  thereto,  even 
though  they  did  not  touch  some  of  the  lands. 

It  is  our  conclusion  that  the  Judgment  of 
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the  district  court  ongbt  to  be,  and  it  is,  af- 
firmed. 

Affirmed.  AH  the  Justices  concur,  except 
SALINGER,  X,  who  takes  no  part. 


COHEN  et  al.  V.  HATDEN.    (No.  30369.) 
(Supreme  Ooort  of  Iowa.    June  19,  1917.) 

1.  Landlobd  and  Tenant  «=3l30(l,  2)  — 
Pbbmises  —  QuiBT  Enjoyment  —  Impuxd 
Covenant. 

One  leasins  realty  for  a  stipulated  term  at 
a  fixed  rental  Impliedly  corenants  for  quiet  en- 
joyment, and  ouster  by  the  paramotmt  title  hold- 
er is  a  breach. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  g|  471,  473-^75.] 

2.  Appeal  and  Ebbor  ®=>215(1)  —  Scopb— 
phesebvation  of  exceptions. 

Exceptions  to  an  instruction  cannot  be 
considered  on  appeal  if  no  objection  to  the  in- 
struction waa  made  prior  to  its  being  given,  in 
view  of  speciflc  provisions  of  Code  Siiro.  1913, 
t  3705a. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1309,  1310;  Trial,  Cent. 
Dig.  i  683.] 

Appeal  from  District  Court,  Des  Moines 
County;   Oscar  Hale,  Judge. 

Supplemental  (pinion.     Affirmed. 

For  former  opinion,  see  157  N.  W.  217. 

Wilson  &  Jackson,  of  Burlington,  for  ap- 
pellant Power  &  Power  and  Charles  Win- 
ner, all  of  Burlington,  for  appellees. 

LADD,  J.  A  rehearing  waa  granted  on 
the  contention  of  appellant  that  from  the  mere 
renting  or  leasing  of  the  premises  for  a  term 
of  years  a  covenant  of  quiet  enjoyment  is 
not  to  be  implied.  There  are  many  resitect- 
able  authorities  so  holding.  See  Blgney  t. 
Peyi(m,  6  Bing.  666;  Loverlng  y.  Lovering, 
13  N.  H.  613;  Baxter  v.  Ryersa,  13  Barb. 
(N.  T.)  268;  Mershon  v.  Williams,  63  N.  J. 
Lew,  898,  44  AtL  211 ;  Frost  r.  Raymond,  2 
Caines  (N.  T.)  186,  2  Am.  Dec.  228. 

Anciently  estates  were  created  by  donation 
to  the  tenant,  and  thereupon  reciprocal  rela- 
tions arose  by  Implication;  from  the  tenant 
was  due  homage  and  feudal  services,  and  in 
return  the  donor  or  chief  lord  was  bound  to 
assure  to  the  vassal  the  enjoyment  of  the 
estate.  These  duties  were  held  to  arise,  how- 
ever, not  from  express  oUigatioa .  or  con- 
tract, but  from  the  nature  of  the  tenure. 
They  were  Imposed  upon  the  tenant  by  bis 
acceptance  of  tlie  estate  and  mi^^t  be  ex- 
acted by  the  lord,  who  employed  the  term 
"dedl"  or  other  ^terrn  of  donation  by  which 
estates  were  created.    Lord  Ooke  says: 

"Where  dedi  is  accompanied  with  a  perdurable 
tenure  of  the  feoffor  and  his  heirs  then  dedi  im- 
porteth  a  perdurable  warranty  for  the  feoffor 
and  h<8  heirs  to  the  feoffee  and  his  heirs."  2 
Inst  275. 

Upon  the  enactmoit  of  the  statute  quia 
«ntores,  destroying  the  practice  of  subin- 
feudation, and  cutting  off  the  tenure,  the  cor^ 
relative  obligation  of  warranty  could  not  be 


raised  against  the  heir  of  the  feollor,  but 
the  feoffor  himself  was  supposed  to  be  bound 
by  his  gift  and  the  warranty  for  life.  From 
this  is  derived  the  principle  Qiat  whenever 
an  estate  Is  created  by  the  word  "give,"  It 
implies  a  warranty  for  the  life  of  the  grantor. 
When  it  became  the  practice  to  authentlcafe 
the  transfers  of  land  by  deed,  a  warranty 
was  held  to  be  implied,  from  the  words  of 
feoffment,  dedl,  or  conoessi,  and  as  these 
words  were  unlformally  employed  by  convey- 
ances in  the  preparation  of  deeds,  and  the 
courts  declared  a  warranty  of  quiet  enjoy- 
ment to  be  implied  therefrom,  it  was  said 
that  "no  other  verb  in  the  law  doth  make 
a  warranty  but  warrantize  only."  Co.  Lltt. 
384a.  And  the  law  seems  still  to  obtain 
that,  in  the  absence  of  express  words  of  war- 
ranty, a  covenant  will  not  be  implied  from  i 
conveyance  of  land  unless  dedl  or  concessi  or 
their  equivalent  in  meaning  is  found  therein. 
Up  to  this  point  there  seems  to  I>e  no  con- 
flict in  the  authorities.  This  arises  in  de- 
termining whether  a  like  doctrine  is  applica- 
ble to  leases  and  the  use  of  certain  words 
as  "demlsi"  or  "concessi"  are  essential  to  the 
implication  of  a  warranty  of  quiet  enjoyment 
in  a  lease  for  a  term  of  years.  In  Young  v. 
Hargrave,  7  Ohio,  63,  pt  2,  the  court  says: 

"In  leases  for  years,  the  case  is  different 
They  were  not  originally  regarded  as  estates  in 
the  land,  but  as  contracts  for  the  perception  of 
the  profits.  The  i^ossession  of  the  lessee  was  not 
regarded  as  in  hia  own  right  but  as  the  pos- 
session of  the  grantor,  and  the  destruction  ot- 
the  freehold  was  attended  with  the  destruction 
of  the  lease.  The  lessee  had  no  means  of  redress 
or  indemnity  except  upon  the  contract.  The 
words  of  the  lease,  'yielding  and  paying,'  etc., 
were  construed  a  covenant  by  the  lessee  to  pay 
rent;  and  the  words,  'grant  devise,'  etc.,  were 
held  to  imply  a  covenant  on  the  part  of  the 
lessor  to  pay  damages  to  the  tenant  ii  the  posses- 
sion was  lost  A  warranty,  therefore,  is  implied, 
in  a  lease,  in  a  different  sense  from  the  implied 
warranty  of  a  freehold.  The  latter  depends  on 
tenure,  the  former  on  contract.  The  remedies, 
too,  were  originally  different  In  the  latter,  the 
disseisee  recovered  the  valne  in  land;  in  the 
former,  damages  only  for  the  breach  of  the  con- 
tract. Hence  a  warranty  is  implied  from  any 
contract  for  the  possession  ot  lands  amonntiag 
to  a  lease  for  years,  no  matter  in  what  words 
Itiis  framed;  but  the  warranty  of  a  freehold  is 
not  implied,  except  from  the  feudal  term  of 
donation." 

In  Hamilton  ▼.  Wright's  Adm'r,  28  Mo.  109. 
the  lease  recites  that  "the  said  Wright  leases 
unto  the  said  Dilfey,"  and  the  conrt  con- 
cluded that  there  was  an  Implied  covenant 
for  quiet  enjoyment,  saying: 

"It  is  almost  an  axiom  in  the  law  that  the 
words  'demisi,'  'concessi,'  or  demise  and  grant,  in 
a  lease  for  years,  contain  an  implied  covenant 
for  quiet  enjoyment  and  that  the  lessor  had 
power  to  demise:  but  it  is  insisted  that  no  other 
words  hare  that  technical  operation.  In  many 
of  the  early  cases,  which  discuss  the  force  of 
particular  words  on  this  subject,  the  leasee  were 
m  Latin,  and,  as  the  words  'demisi'  or  'concessi' 
were  always  employed,  it  was  only  necessary  to 
decide  on  the  effect  of  these  words;  and  as,  in 
England,  leases  are  drawn  by  professional  oon.- 
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vcyancera,  wbo  tue  ecrtabUabed  forms  or  follow 
steicotTped  phrases  that  contain  the  words 
'Krant'  and  'dnnise,'  their  courts  have  not  been 
called  on  to  decide  whether  other  equiTalent 
words  wonld  not  have  the  same  foroa  and  implv 
tile  same  covenanta.  WMlst  therefor*  the  ko- 
jadged  cases  assume  or  decide  that  the  use  of 
the  word  'demise'  of  itself  implied  a  covenant,,  it 
cannot  be  inferred  that  no  o4Ji*r  translation  of 
'demisi'  has  the  same  operation.  The  case  of 
levering  T,  Lovering,  13  N.  H.  517,  is  the  only 
case  we  have  seen  which  denies  that  such  an 
effect  can  be  Implied  from  the  words  'let  and 
lease,'  and  the  reasoning  of  the  coart  is  founded 
solely  on  the  absence  of  these  words  in  the  older 
eases.  But  Rawle,  in  &is  learned  treatise  on 
covenants  for  title,  properly  observes  that  the 
only  difference  wonld  seem  to  be  that  they  used 
the  liatin  word  'demisi.'  of  which  he  thinks 
'lease'  is  a  fair  translatioB;  and  the  law  now 
seems  to  be  that  the  implied  covenants  arise,  not 
from  particular  or  fixed  terms,  but  from  the 
words  of  leatdng.  •  •  •  The  lessor  mast  have 
intended  that  the  lease  ahoold  be  beneficial  to 
the  leasee,  and 'the  latter  had  the  right  to  re- 
quire' of  his  landlord  that  the  quiet  enjovment 
of  it  should  be  secured  to  him  against  ericnon  or 
disturbance  by  his  act  or  the  act  of  those  who 
daim  under  or  foaramount  to  him.  Smith,  Land. 
&  Ten.  2eZ,  268.  We  think,  then,  that  the 
lease  in  this  case  contained  a  covenant  for  quiet 
enjoyment  implied  by  law,  which  ran  with  the 
land,  and  for  the  breach  of  which  an  action  ac- 
crued to  the  assignee  of  the  term." 

In  Haule  r.  Aatimead,  20  Pa.  482,  Blade,  3^ 
thus  states  the  counts  owdusion: 

"It  i*  not  denied  that  the.  word  'demisi'  in  a 
lease  implies  a  covenant  for  q'uiet  enjoyment  dur- 
ing the  term.  That  word  was  not  used  here,  for 
the  lease  was  made  by  parol,  and  the  parties 
did  not  understand  lAtin.  But  the  word  'lease' 
ia  a  fair  translation  of  'demisi,'  and  ought  to 
be  and  is  Interpreted  in  the  same  way  ^  the 
courts."  Hart  v.  Windsor,  12  Mees.  &  W.  68, 
85;  Bnugher  v.  Wilkins,  16  Md.  85.  T7  Am. 
Dea  279;  Wade  v.  HaUigan,  16  lU.  507;  laiis 
▼.  Welch,  6  Mass.  246,  4  Am.  Dec  122. 

"A  covenant  for  quiet  enjoyment  is  implied  in 
every  mutual  contract  for  the  leasing  and  de* 
mise  of  Und."  Mack  v.  Patcfain,  42  N.  T.  167,  1 
Am.  Rep.  506:  Black  v.  Oilmore,  9  I/eisrh  (Va.) 
446,  33  Am.  Dec  253;  Maxwell  v.  Urban,  22 
Tex.  Civ.  App.  665,  55  S.  W.  1124. 

In  Hanley  v.. Banks,  6  OW.  79,  51  Pac  664, 
the  correct  rule  is  thus  laid  down,  as  ap- 
proved by  Wood,  Land,  ft  Ten.  |  354: 

"Although  there  is  in  this  lease  no  express  cov- 
enant for  quiet  enjoyment,  the  law  implies  such 
a  coivenant  from  the  contract  of  leasing.  The 
ml*  is  that  whether  a  leaae  contains  a  covemant 
for  quiet  enjoyment  or  not  is,  so  far  as  the 
rights  of  the  tenant  are  concerned,  immaterial,  as 
in  all  cases,  unless  otherwise  expressly  provided, 
1^  law  im^ies  each  a  covenant.  A  covenant 
for  quiet  enjoyment  is  implied  in  every  mutual 
contract  for  leasing,  by  whatever  form  or  words 
the  agreement  is  made;  and,  for  the  breach  of 
flud>  covenant  occasioned  through  the  fault  of 
the  lessor,  the  lessee  has  his  remedy  for  such 
damages  as  result  to  him  therefrom." 

In  a  great  number  of  cases,  collected  In 
a  note  at  section  79  of  the  first  volume  of 
Tiffany  on  Landlord  and  Tenant,  the  law  is 
aasmned  to  be  as  above  stated.  A  recent  de- 
cisloa  in  England  la  to  the  effect  that  an 
undertaking  for  quiet  enjoyment  as  against 
the  acts  of  the  lessor  and  those  claiming 
under  him  is  to  be  Implied  from  the  mere  re- 
•  latlon  of  landlord  and  tenant   Budd-Scott  t. 


DanleU  (1902}  2  K.  B.  35;!.    It  la  sftld  In 
Rawle  on  Oovenants  for  Tiae,  i  274,  that: 

"In  the  absence  of  words-  of  leasing,  as  for 
instance  where  the  lease  is  by  parol,  it  is  wdl 
settled  that  the  law  win  imply  a  covenant  for 
quiet  enjoyment  from  the  more  rdation  of  land- 
lord and  tenant." 

This  court  so  held  In  Rannont  t.  Sullivan, 
128  Iowa.  809,  103  N.  W.  95L  There  is  no 
reasonable  ground  for  any  other  conclusion. 

[t]  One  who  rents  or  leases  land  or  urban 
realty  for  a  term  at  a  stipulated  monthly  or 
yearly  rental  is  as  much  bound  to  furnish 
the  property  for  use  during  the  term  as  the 
lessee  Is  to  pay  the  rent  during  sncb  term. 
The  use  for  the  term  is  the  subject  of  the 
contract,  the  thing  negotiated,  and  the  loss  of 
this  use  for  any  portion  of  or  all  the  period 
stipulated,  through  acts  the  landlord  or  those 
clalnflng  under  him  or  owing  to  a  paramount 
title,  would  be  a  breach  of  his  undertaking, 
regardless  of  the  use  of  technical  words,  such 
as  "demise,"  In  the  contract  The  covenant 
was  clearly  to  be  implied  from  the  renting 
of  the  premises  for  the '  period  specified. 
Other  features  of  the  petition  for  rehearing 
require  no  further  attention. 

[2]  There  was  no  objection  to  the  instruc- 
tion on  measure  of  damages  prior  to  being 
given,  and  tor  that  reason  excepttons  thereto 
cannot  be  considered.  Section  3705a,  Code 
Supp.  1913. 

We  adhere  to  the  <H;»lnion  as  originally  fil- 
ed, and  the  judgment  of  the  district  court  is 
afilrmed. 

OAYNOR,  0.  J.,  and  BVANS  and  SAL- 
INGER, JJ.,  concnrring. 


VBANKB  T.  KBLSHEIM£R.    (Na  80436.) 
(Supreme  Court  of  Iowa.    June  19,  1917.) 

L  Appeai,  and  Ebbob  (^=31042(5)— Hasuless 
EbboBt-Ruxinqs  on  Pleadings. 
Error  in  striking  allegations  from  pleading 

was  cured,   a  substituted   pleading,   on   which 

trial  was  had,  having  such  ailegaticms. 
[Ed.  Nota— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  g  4114.] 

2.  Appsal  and  Ebbob  «s=>1042(5)— Habvless 

E^BOB— RUUNOS  ON  PlXADINOS. 

Error  in  striking  allegations  from  pleadings 
was  harmless,  evidence  to  sustain  them  being 
pennitted  on  tile  trial  without  objection. 

[Ed.  Note.— For  other  casas,  see  Appeal  and 
Error,  Cent  Dig.  i  4114.] 

3.  Fbauo     «=3ll(2)  —  Refbssentations     of 
Fact— Talue  and  Qualttt  of  Farm. 

Statements  of  value  or  of  quality  made  by 
owner  in  leasing  a  farm,  if  made,  with  the  pur- 
pose of  having  them  accepted  as  of  fact  and  if 
so  accepted,  are  to  be  treated  as  representations 
of  fact,  as  regards  right  of  action  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  f  13.] 

4.  PiAADTNo  «s»862(l)— Snmcnio  Oot  Aujb- 

OATIONS— FBAUD. 

Allegations  in  pleading  of  lessee  suing  lessor 
for  fraudulent  r^resentations  as  to  quality  of 
land,  that  his  crop  was  a  certain  amount  that 
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had  the  land  been  as  represented  it  would  have 
been  a  certain  greater  amount,  and  that  he  was 
thereby  damag«l  in  a  sum  stated,  are  properly 
stricken. 

[Ed.    Note.— For   other    cases,   see   Pleading, 
Cent  Dig.  (8  1147,  1154,  11S&3 

6.  Evidence     e=»434(l)— Pakoi,    Bvidewcb— 

CONTBADICTINO  WBITINa — FRAUD. 

The  rule  excluding  parol  evidence  contra- 
dictory of  a  written  instrument  does  not  apply 
where  fraud  inducing  the  contract  is  the  grava- 
men of  the  action  or  gist  of  the  defense. 

[Ed.    Note. — For    other  cases,    see  Bvidence, 
Cent  Dig.  $8  2006,  2016,  2020.] 

6.  Fbattd    «=>11(1)— KepbkskRtatioks— Puf- 

Representations  of  owner  in  leasing  farm 
that  it  was  free  from  noxious  weeds  is  not  trade 
talk,  or  pufBng  or  merely  expression  of  opinion, 
but,  if  false,  actionable. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  812.1 

7.  Fraud  «=>22(1)— Biohis  TO  Bm.T  oir  Bef- 

RESENTATTONS. 

Fraudulent  representations  as  to  quality  of 
land  made  by  owner  when  leasing  it  could  be 
relied  on  by  lessee,  the  land  being  at  a  distance, 
and  as  lessor  told  lessee,  it  being  no  use  to  viut 
it  because  it  was  covered  with  snow. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dfe.  88  1»,  20,  22,  28.] 


8.  Fraud  «=>31— Landlord  and  Tenant  «=> 
22.'?®— Action— Rescission. 

While  one  induced  by  fraudulent  representa- 
tions to  take  a  lease  of  a  farm  may  rescind,  he 
need  not,  having  changed  his  position  before 
ascMtaining  the  bruth,  but  may  sue  for  the  dam- 
ages, or  counterclaim  therefor  when  sued  for 
the  rent 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Die.  8  27;  landlord  and  Tenant,  Cent  Dig.  8 
886.1 

9.  Trial   «=»76— Reception   op  Bvidencb— 
Motion  to  Strike. 

Objection  to  testimony  of  defendant's  wit- 
ness of  rental  value  of  farm,  made  only  after 
other  witnesses  had  testified  and  defendant  bad 
rested,  and  containing  a  motion  to  direct  ver- 
dict and  consisting  of  motion  to  strike,  on  the 
ground  that  witness'  cross-examination  disclosed 
he  bad  not  sufiicient  knowledge,  is  too  late. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gait 
Dig.  88  172.  183-100,  237.1 

10.  Fraud  «=»B9(2)— Measure  op  Dakaoes— 
liF.ABK  or  Farm. 

Difference  between  what  was  the  rental 
value  of  the  farm  and  what  wonld  have  been  its 
rental  value  had  it  been  as  represented  by  lessor 
is  a  proper  measure  of  damages  in  action  by 
lessee  for  fraud  inducing  the  taking  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  8  61.] 

11.  Appeal  and  Error  e=»41 8— Jurisdiction 
—Notice  of  Appeal— Objection. 

Notice  of  appeal  merely  stating  that  defend- 
ant perfected  an  appeal  to  the  Supreme  Court 
by  serving  counsel  and  the  clork,  without  stat- 
ing what  appeal  is  from,  is  sufficient  to  give  ju- 
risdiction to  review  not  only  final  judgment,  but 
also  a  prior  order  overruling  motion  to  discharge 
attachment,  in  the  absence  of  specific,  written 
objections,  by  which  Code  Snpp.  1913,  8  4139, 
provides  jurisdiction  to  entertam  an  appeal  must 
be  questioned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8$  2144,  3285.] 


12l  Attaohuxnt   «=>248— Motion   to   Dis- 

OEAROB— SHO  win  O. 

Under  Code  1897,  8  8928,  aathorizin;  mo- 
tion to  discharge  attachment  for  cause  making  it 
apparent  of  record  that  it  cdiould  not  have  been 
levied  on  all  or  some  of  the  property,  uncon- 
tradicted affidavit  clearly  setting  out  the  proper- 
ty claimed  to  be  exempt,  and  tbe  tacts  which  in 
law  constitute  its  exemption,  is  clear  and  satis- 
factory proof. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  88  861-876.] 

Appeal  from  District  Court,  Ida  County; 
F.  M.  Powers,  Judge. 

Suit  to  recover  on  balance  due  for  rent 
Landlord's  attachment  Issued.  There  was  a 
counterclaim,  based  on  a  claim  that  lessor  In- 
duced defendant  to  contract  by  means  of 
fraudulent  representations  concerning  the 
character  of  the  farm  and  land.  The  court 
dismissed  the  counterclaim,  and  directed  ver- 
dict for  plaintiff.  Defendant  appeals.  Be- 
versed  and  remanded. 

C.  R.  Metcalfe,  of  Sioux  City,  for  appellant 
Johnston  Brothers,  of  Ida  Grove,  for  appellee. 


SALINOEB,  J.  [111.  There  was  error  in 
striking  out  allegations  that  fraudulent  rep- 
resentations were  made,  to  the  effect  that  the 
land  leased  was  free  from  noxious  weeds. 
That  Is  cured  because  substituted  pleading 
upon  which  the  case  was  tried  bas  sncb  alle- 
gations. 

[2,  3]  2.  A  numbei:  of  other  representations 
alleged  were  stricken  out.  It  was  done  on 
motion  In  substance  that  they  were  not  ac- 
tionable, were  mere  statements  of  opinion, 
and  laid  foundation  for  damages  that  were 
too  remote  and  speculative.  The  motions 
should  have  been  overruled.  But  as  to  some 
of  these  allegations  evidence  tending  to  sus- 
tain them  was  permitted  on  the  trial  without 
objection.  For  that  reason  we  will  not  coo- 
si  der  their  striking.  This  leaves  for  consid- 
eration whether  it  was  error  to  strike  out 
the  following  allegations:  It  was  represent- 
ed the  land  was  a  good  farm  and  as  good  as 
the  average  one  in  the  vicinity  in  which  it 
was  located,  when  in  truth  it  was  old,  run 
down,  its  soil  was  nearly  exhausted,  and  the 
whole  farm  had  only  about  27  acres  of  fairly 
good  land;  that  It  was  level  and  laid  well, 
that  it  was  neither  rough  nor  hilly,  when  In 
truth  80  acres  of  It  was  so  rough  and  hilly 
that  It  could  scarcely  be  farmed ;  that  It  was 
tillable,  was  in  a  good  state  of  cultivation; 
that  it  was  falsely  represented  the  farm  was 
capable  of  producing  and  would  produce  60 
to  60  bushels  of  com  per  acre  without  extra 
care  or  attention;  that  It  would  raise  as 
much  of  a  crop  of  oats,  wheat,  and  other 
crops  as  was  ordinarily  raised  In  the  vidnl- 
ty ;  that  there  were  80  acres  at  fall  plowing 
done  in  workmanlike  manner,  when  all  the 
plowing  was  much  less  than  diat,  and  all  of 
it  poor,  owing  to  the  presence  of  weeds  when 
{ the  plowing  was  done.  It  has  been  held  that 
i  a  false  r^resentation  that  a  stated  portion 
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of  the  land  Is  tillable  may  be  actioiiable. 
Brett  ▼.  Van  Anken,  99  Iowa,  638,  68  N.  W. 
891.  So  of  one  tbat  land  is  free  from  weeds 
and  properly  drained.  Hetland  v.  BUstad, 
140  Iowa,  411,  419,  118  N.  W.  422.  Or  one 
tbat  a  farm  is  not  wet  Dennison  t.  Grove, 
62  N.  J.  Law,  144,  19  Atl.  186.  So  of  one 
that  a  furnace  will  beat  a  bonse  leased.  Pry- 
or  V.  Foster,  180  N.  T.  171,  29  N.  B.  123. 
False  and  material  representations  as  to  the 
qnality  of  land  may  be  actionable.  Mitchell 
V.  Moore,  24  Iowa,  894.  The  seller  has  the 
right  to  exalt  the  raloe  or  quality  of  his  own 
property  to  the  highest  point  credulity  will 
bear,  provided  his  efforts  stop  at  pn£Sng  or 
praise ;  but  statements  of  value  or  of  quality 
may  be  made  with  the  purpose  of  having 
them  accepted  as  of  fact,  and,  if  this  is  done 
and  so  relied  on,  they  are  to  be  treated  as 
r^resentations  of  fact  Hetland  v.  BUstad, 
140  Iowa,  411,  415,  118  N.  W.  422.  It  was 
error  to  strike  these  allegations. 

[4]  2a.  Allegations  were  stricken  that  de- 
fendant planted  120  acres  of  com  which  pro- 
dnced  bat  1,700  bnshels,  most  of  it  a  very 
poor  quality  and  light  and  chafTy;  that  60 
acres  put  in  wheat  produced  400  bushels; 
that  65  acres  of  oats  abont  550  bushels ;  and 
35  acres  of  meadow  about  35  tons  of  hay. 
Also,  allegations  that  if  the  land  had  been 
as  represented  the  same  lands  would  have 
produced  6,000  bnshels  of  com,  800  to  1,000 
bushels  of  wheat,  and  2,600  bushds  of  oats; 
that  this  deficiency  in  crops  was  due  to  the 
poor  quality  of  the  farm,  and  defendant 
thereby  damaged  in  a  sum  stated.  We  think 
the  striking  was  Justified.  See  Dllly  v. 
PaynsvlUe  Co.,  173  Iowa,  536,  155  N.  W.  971. 

[C]  2b.  A  motion  to'  strike  certain  allega- 
tions was  sustained,  on  the  grounds  that 
they  were  sham,  irrelevant,  and  Immaterial, 
and  state  no  cause  of  action  because  they 
would  tend  to  vary,  alter,  and  modify  the 
terms  of  the  written  lease.  The  objections 
were  not  good.  The  allegations  stricken  were 
of  fraudulent  representations  that  induced 
the  making  of  a  lease.  Such  may  be  proved 
In  parol,  even  though  they  contradict  the 
written  lease.  The  rule  excluding  evidence 
contradictory  of  a  written  Instrumoit  does 
not  apply  when  fraud  is  the  gravamen  of  the 
action  or  gist  of  the  defense.  Humbert  v. 
Larson,  99  Iowa,  275,  68  N.  W.  703 ;  6  Ency. 
of  Et.  pp.  24,  25. 

[I]  8.  The  cause  was  tried  on  a  complaint 
that  the  lessor  fraudulently  represented  that 
the  land  was  free  from  noxious  weeds.  The 
jury  could  find  that  there  was  a  representa- 
tion that  the  land  was  free  from  such  weeds 
except  some  cockleburs  on  a  small  part  there- 
of, and  find  that  it  was  known  to  be  false 
when  made.  Under  the  evidence  It  could  not 
find  otherwise  than  that  It  was  In  fact  false, 
and  that  practically  all  of  the  farm  was  full 
of  noxious  weeds  to  an  extraordinary  extent. 
The  representation  is  neither  "trade  talk," 
mere  pufBng,  nor  a  man  expression  of  optn- 
168N.W.-16 


ion,  but,  tf  taJae,  an  actionable  representa- 
tion. In  so  far  as  sustaining  the  motion  to 
direct  verdict  rules  otherwise  Its  sustaining 
was  error. 

{7}  4.  Another  ground  of  the  motion  that 
was  sustained  asserts  defendant  has  failed 
to  prove  plaintUF  made  any  false  or  fraudu- 
lent representations  upon  which  defendant 
had  any  right  t6  rely  because  no  attempt  was 
made  by  plaintiff  to  defraud  or  prevent  de- 
fendant from  making  his  own  indep«(hdent  In- 
vestigation of  the  premises,  and  the  affirma- 
tive and  undisputed  evidence  shows  that  if 
he  bad  made  investigation,  either  physical  or 
by  inquiries  In  the  neighborhood,  he  could 
readily  and  easily  have  ascertained  the  true 
condition  of  the  farm,  and  so  the  damages,  if 
any,  have  arisen  by  his  own  negligence.  It 
should  not  have, been  sustained. 

The  Jnry  could  find  lessee  lived  20  miles 
from  the  farm,  and  was  14  miles  from  tt 
when  the  lease  was  made.  Under  the  evi- 
dence, it  would  be  compelled  to  find  that 
at  the  time  and  for  a  month  after  lessee  mov- 
ed on  the  farm  it  was  covered  with  snow 
to  a  depth  of  2  to  5  feet,  and  that  when  the 
lease  was  made,  lessor  said  there  was  no  use 
for  lessee  to  go  and  see  the  farm  because 
there  was  all  the  way  from  2  to  5  feet  of 
snow  on  It,  and  lessee  could  not  see  the  farm 
If  he  went  there.  It  is  demonstrated,  more- 
over, that  this  was  the  fact,  until  after  the 
lessee  had  been  on  the  farm  for  some  time. 
And  the  motion  errs  In  stating  there  is  evi- 
dence that  lessor  asked  lessee  prior  to  rent- 
ing to  go  and  look  it  over.  Lessee  testifies 
the  represents  ticms  Induced  him  to  enter  in- 
to contract  and  to  move  upon  the  farm.  If 
the  vendor  dissuades  the  vendee  from  ex- 
amining the  property  on  the  assurance  that 
tt  wUl  be  a  useless  expense  to  do  so,  and  such 
representations  are  relied  on  by  the  vendee, 
the  representations  of  the  vendor  as  to  value 
may  constitute  such  fraud  as  to  subject  him 
to  liability  In  damages.  Mattauch  v.  Walsh, 
136  Iowa,  225,  113  N.  W.  818.  And  when 
he  makes  representations  as  to  the  character 
of  the  land  which  he  offers  to  sell,  and  In- 
sists on  the  consummation  of  the  contract 
within  such  time  as  not  to  allow  defendant 
an  opportunity  to  Inspect  the  land,  he  Is 
bound  to  know  that  defendant  relies  on  his 
representations,  and  it  is  immaterial  wheth- 
er the  representations  were  knowingly  false, 
if  they  were  false  in  fact.  Brett  v.  Van 
Auken,  99  Iowa,  663,  68  N.  W.  801. 

[t]  We  think  the  court  confused  this  with 
a  case  wherein  one  examines  a  farm  and 
finds  it  is  not  as  represented,  and  yet  goes 
upon  and  farms  It  without  objection,  and  sues 
for  damages  caused  by  deceit.  Then,  he  may 
not  recover  because  the  deceit  did  him  no- 
injury.  He  suffers  because  he  voluntarily 
chose  to  suffer  by  acting  after  he  was  no 
longer  deceived.  That  Is  not  this  caae. 
Plaintiff  falsely  represented  the  farm  to  de- 
fendant, told  him  he  could  not  make  eflSdent 
investigation.     Defendant  believed  him  and 
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couM  not  with  any  effort  within  reason  aa- 
certain  the  truth  until  after  he  had  changed 
bis  position.  In  such  a  case  he  could  re- 
scind, but  was  not  compelled  to.  At  his 
election  he  conld  sue  for  damages  and  recover 
the  difference  between  the  actual  and  repre* 
sented  value  of  the  farm  In  rental.  Hum- 
bert V.  Larson,  99  Iowa,  at  page  281,  68  N. 
W.  703.  He  may  make  the  Claim  by  counter- 
claim when  sued  for  rent.  Slsson  v.  Kaper, 
105  Iowa,  699,  75  N.  W.  490;  Herrin  v.  Llb- 
bey,  36  Me.  850;  Dennlson  v.  Orove,  62  N.  J. 
Law,  144.  19  Atl.  186;  Barr  v.  Kimball,  43 
Neb.  706,  62  N.  W.  196;  Peck  v.  Brewer,  48 
111.  64.  This,  though  he  has  paid  the  rent 
in  part  Pryor  v.  Foster,  130  N.  Y.  171,  29 
N.  B.  123;  Beger  v.  Henry  (Okl.)  150  Pac 
722.  One  who  buys  is  not  estopped  to  re- 
cover damages  caused  by  showing  the  wrong 
tract  of  land  upon  the  theory  of  failure  to 
exercise  ordinary  diligence  If  the  truth  could 
have  been  learned  only  by  employing  a  com- 
petent surveyor.  McGlbbons  v.  Wilder,  78 
Iowa,  531,  43  V.  W.  620.  In  Hale  v.  Phil- 
brick,  42  Iowa,  81,  Carmichael  v.  Yandebur, 
50  Iowa,  661,  and  State  v.  McConkey,  49  Iowa, 
499,  we  say  that  one  may  rely  upon  repire- 
sentatlons  as  to  the  ownership  of  property, 
its  location,  and  the  like,  though  it  is  not 
shown  that  he  Instituted  Inquiry  by  consult- 
ing records  or  plats.  In  Ladner  v.  Balsley, 
103  Iowa,  676,  72  N.  W.  787,  the  question  of 
ordinary  care  was  held  to  be  for  the  jury 
when  the  tenant  testified  that  before  the 
leasing  of  a  farm  he  and  the  landlord's  agent 
went  to  examine  the  farm,  but  that  they 
found  it  too  muddy  to  go  over  It,  and  so  he  re- 
lied on  the  agent's  statements  as  to  the  num- 
t>er  of  acres  under  cultivation.  In  Dennlson 
V.  Grove,  62  N.  J.  Law,  144,  19  AU.  186, 
an  action  for  rent  and  defense  of  false  rep- 
resentations inducing  the  lease,  whether  the 
representations  of  the  lessor  were  fraudulent, 
was  held  to  be  for  the  Jury,  where  the  rep- 
resentation was  that  the  farm  was  not  wet, 
whereas,  though  the  surface  appeared  dry, 
it  was  wet  and  mlrey  at  the  depth  of  a  few 
inches  and  unfit  for  farming,  though  it  ap- 
pears that  before  accepting  the  lease  the  les- 
see personally  examined  the  premises.  While 
in  Bell  v.  Byerson,  11  Iowa,  233,  77  Am.  Dec. 
142,  and  McOibboner  v.  WUder,  78  Iowa,  631, 
43  N.  W.  520,  we  approve  the  rule  stated  in 
6  Am.  &  Etag.  Ency.  of  Law,  340,  that:  "It 
is  the  duty  of  every  person  transacting  busi- 
ness to  use  ordinary  care  and  prudence.  If 
false  representations  were  made  regarding 
matters  of  fact  and  the  means  of  knowledge 
were  equally  open  to  both  parties  and  then 
one  party  instead  of  informing  himself  sees 
fit  to  put  himself  in  the  hands  of  another 
whose  intent  it  is  to  mislead  blm,  the  law 
will  give  him  no  remedy  for  his  Injury" — 
we  say  in  the  McGlbbons  Case  that  yet  "a 
man  to  whom  a  particular  and  distinct  rep- 
resentation has  been  made  is  entitled  to  re- 
ly on  the  representation,  and  need  not  make 
mar  farther  inquiry,  although  there  are  dr- 


cnmstances  in  the  case  from  whidh  an  In- 
ference inconsistent  with  the  representatlcMi 
might  be  drawn,"  and  Kerr,  Fraud  and  Mis- 
take, 80,  Is  dted  in  support.  It  was  error 
to  sustain  this  part  of  the  motion  to  direct. 

6.  The  contract  was  that  $4.50  an  acre 
rent  was  to  be  paid  for  205  acres  and  half 
the  crop  for  the  r^it  of  115  acres.  The  sus- 
tained motion  to  direct  verdict  against  de- 
fendant asserted:  (1)  That  the  damages  at- 
tempted to  be  proved  are  jiot  actionable  be- 
cause they  are  remote,  indefinite,  and  un- 
certain; (2)  d^endant  "has  not  shown  any 
standard"  by  wUch  court  or  jury  can  measure 
or  determine  his  alleged  damages;  (3)  he  has 
failed  to  prove  any  damages;  (4)  and  the 
record  shows  a£Brmatively,  and  without  con- 
flict, that  the  land,  as  it  was,  was  worth  as 
much  as  the  roitai  agreed  to  be  paid. 

[I,  ID]  We  are  at  loss  to  understand  how 
the  motion  conld  have  been  sustained  on 
these  grounds.  So  far  from  it  appearing; 
without  conflict  tliat  the  fbrm  In  its  actual 
condition  was  worth  all  that  Is  paid  for  rent, 
it  appears  without  dispute  that  it  was  not 
worth  so  much.  One  witness  on  the  point, 
Reyman,  at  first  said  be  did  not  know  what 
the  reasonable  rental  value  of  this  farm  was, 
and  that  he  cotild  not  give  an  estimate  of 
it,  but  was  allowed  then  to  add,  without  ob- 
jection, that  if  It  had  not  had  any  Busslan 
thistles,  sunflowers,  or  ooddeburs  on  the 
north  40  It  would  probaUy  liave  been  worth 
$4.60  an  acre  rent  He  said  later  that  he  Is 
acquainted  with  the  reasonable  rental  value 
of  farms  to  a  certain  extent  The  defend- 
ant testified,  without  any  objection,  that  the 
reasonable  rental  value  of  the  farm  in  the 
condition  it  was  actually  In  was  about  $1 
an  acre,  and  that  if  it  had  been  as  represent- 
ed its  value  would  have  been  $5  or  $6  an 
acre.  When  the  witness  finished-  his  testi- 
mony there  was  no  motion  to  strike.  There- 
after three  witnesses  testified  for  defendant 
and  he  rested,  and  still  -  no  oh]ectl<m  was 
made  to  the  testimony  on  comparative  value 
given  by  defendant  as  a  witness.  It  was  only 
as  part  of  the  motion  to  direct  verdict  that  it 
was  moved  to  strike  Ills  testimony  with  dalm 
that  his  cross-examination  dlsdosed  he  liad 
no  knowledge  or  information  such  as  entitled 
him  to  express  an  <vinlon,  that  he  knew 
nothing  of  rental  value  of  lands  in  the  nei^- 
borhood,  knows  of  no  similar  farms  rented 
In  the  ndghborhood  for  that  or  previous 
years,  and  that  in  giving  this  value  he  was 
giving  his  own  individual  opinion.  The  ob- 
jection came  too  late,  even  if  tlie  record 
sustained  what  it  asserts,  and  it  does  not 
The  only  shadow  of  ground  for  making  the 
claim  is  that  defendant  testified  he  had 
great  difficulty  in  giving  an  opinion  as  to 
what  the  rental  vahie  of  the  farm  was  as 
based  on  farms  in  the  neighborhood  general- 
ly, because  he  knew  of  no  other  farm  that 
was  so  thickly  oovwed  with  Busslan  thistles, 
eockldbum,  and  sunflowers.    Of  oonrse,  this 
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differaice  In  rental  ralniB  was  a  proper 
measure  of  damages.  Adair  v.  Bogle,  20 
Iowa,  238. 

[11]  6.  Before  tbe  trial  was  begun,  but 
after  the  petition  was  filed,  defendant  filed 
a  motion  supported  by  afildarlt,  asking  that 
property  claimed  to  be  exempt  be  discharged 
from  the  landlord's  attachment  that  had  been 
levied.  The  motion  was  overruled,  and  the 
mllng  duly  excepted  to.  To  sustain  the  rul- 
ing the  appellee  urges:  First,  that  the  notloe 
of  appeal  does  not  give  us  Jnrlsdlction  to  re- 
^-lew  this  order ;  second,  that  the  motion  and 
affidavit  were  not  sofflclent  proof  to  warrant 
sustaining  the  motion. 

The  notice  of  appeal  set  out  in  the  abstract 
does  not  state  what  was  appealed  from, 
but  does  say  that  "plaintiff  perfected  an  ap- 
peal to  the  Supreme  Court  of  the  state  of 
Iowa,"  by  duly  serving  the  oounsel  who  ap- 
peared for  the  plaintiff  and  the  clerk  of  the 
district  court  of  the  county  in  which  the  mo- 
tion and  the  suit  for  rent  and  counterclaim 
thereto  were  at  one  time  pending  and  de- 
termined. Few  of  our  decisions,  if  any,  give 
mndi  light  on  whether  such  a  notice  barings 
up  a  collateral  matter  and.  In  a  sense,  inde- 
pendent matter  disposed  of  in  or  in  connec- 
tion with  a  suit  which  goes  to  final  Judgment. 
And  whether  this  notice  does  that  is  the  ex- 
act question.  Where  the  notice  Is  specific 
enough  to  limit  the  appeal  to  being  "from  the 
Judgment,"  it  is  presumed  that  nothing  but 
the  final  Judgment  and  intermediate  ruUnga 
and  orders  in  the  suit  which  colminates  in 
such  Judgment  are  brought  up.  Searles  v. 
Lux.  86  Iowa,  at  page  62,  62  N.  W.  827; 
Geyer  t.  Douglass,  85  Iowa,  at  page  96,  62 
X.  W.  111.  On  that  reasoning,  we  held  in 
Lesiure  t.  Ins.  Co.,  101  Iowa,  at  page  516,  70 
N.  W.  761,  that  an  interlocutory  Judgment  <»i 
a  plea  of  abatement  whk^  dM  not  affect  the 
defense  as  far  as  same  went  to  the  merits 
was  not  brought  up  by  a.  notice  of  appeal 
"from  the  Judgment  in  the  above-entitled 
case,"  which  notice  was  served  more  than 
six  months  after  the  interlocutory  Judgment 
was  imdered.  In  a  way,  we  groimded  the 
dismissal  in  Weiser  ▼.  Day,  77  Iowa,  at  page 
26,  41  N.  W.  476,  upon  the  Indeflnlteness  of 
the  notice.  There  the  appeal  was  taken  from 
"the  decision"  at  a  certain  term,  and  we  held 
that  this  could  not  be  held  to  be  an  appeal 
from  the  final  Judgment  because  the  language 
of  the  notice  does  not  so  declare,  nor  bear  an 
interpretation  to  that  effect,  and  because 
since  while  there  may  be  but  one  final  Judg- 
ment there  may  be  many  decisions,  it  may 
not  be  said  all  decisions  have  been  appealed 
from.  Wherefore  the  notice  should  have  in- 
dicated what  decision  was  appealed  from. 
This,  too.  Is  of  little  value  here.  Augustine 
V.  McDowell,  120  Iowa,  at  page  405,  94  N.  W. 
918,  and  Dolan  v.  EMrnace  Co.,  126  Iowa,  at 
page  260, 100  N.  W.  46,  are  more  helpful  and 
yet  scarrely  decisive.   In  the  first,  the  notice 


!  advised  "that  intervener  in  the  above  cause 
has  am)ealed  to  the  Supreme  Court  of  the 
State  of  Iowa."  We  found  there  were  practi- 
cally two  Judgments,  one  for  possession  of 
com  and  the  other  a  dismissal  of  the  peti- 
tion of  InterventioB,  and  hold  that  this  nt^ce 
was  spedflc  enough  to  bring  up  both  actions 
of  the  trial  oourt  In  the  last,  the  abstract 
recited: 

"Appellant  gave  notice  of  appeal  to  the  Su- 
preme Court  to  defendants  and  to  the  clerk  of 
the  district  court  of  liee  county,  Iowa,  at  Keo- 
kuk, in  which  said  court  the  case  waa  heard, 
and  secured  the  deA  his  fees." 

We  held  that  In  the  absence  of  setting  out 
the  notice  in  full,  or  an  amendment  asserting 
that  no  appeal  was  taken  from  any  oiMer  or 
Judgment  of  the  conrt,  we  would  sustain 
the  appeal  against  the  objection,  among  oth- 
ers, that  it  could  not  be  determined  from 
what  order  or  Judgment  an  appeal  htM  been 
taken.  And  we  have  held  the  notice  need 
not  be  set  out  In  foil. 

But  what  we  have  cannot  be  decided  with- 
out a  consideration  of  section  4130,  Code 
Supplement  1918.  That  provides  that  a  Ju- 
ri^ictional  defect  must  be  raised  by  specific, 
written  objections.  Here  none  sudi  were 
filed.  Under  the  coostnictlon  given  this 
statute  In  Sawyer  v.  Association,  168  N.  W. 
679,  in  the  absence  of  such  objections  as  the 
statute  requires,  it  is  no  longer  material  that 
the  notice  show  affirmatively  we  have  a  speo 
Ifled  controversy  for  review.  The  mere  pau- 
city of  the  recitals  In  the  notice  are  no 
longer  of  consequence.  A  notice  of  appeal 
having  been  duly  served,  we  Indulge  the 
presumption.  In  the  absence  of  such  objec- 
tions, that  the  record  presents  nothing  but 
that  which  we  have  power  to  review.  It  is 
for  the  appellee  to  show,  affirmatively,  and 
by  amendment,  that  we  may  not  review  all 
or  part  of  what  the  abstract  presents.  Some 
language  is  used  in  Tockey  v.  County,  130 
Iowa,  412,  106  N.  W.  950,  that  gives  some 
color  to  this  claim  on  part  of  appellee.  But 
what  the  case  decides  is  that  where  the  main 
Judgment  in  an  action  Is  distinct  from  a 
Judgment  for  costs,  then  if  the  notice  of  ap- 
peal is  from  the  main  decree  simply,  this 
excludes  a  consideration  of  the  Judgment 
for  costs.  The  appeal  was  "from  the  Judg- 
ment of  said  district  court  entered  on  the 
10th  day  of  AprU,  1005,  in  favor  of  said 
plaintiff  appellant  sustaining  his  objection 
to  the  assessment  of  a  certain  tax  against 
his  land."  It  is  merely  a  case  where  that 
which  Is  distinctly  enumerated  Is  held  to 
exclude  that  which  is  not  enumerated.  We 
are  of  opinion  we  must  entertain  the  com- 
plaint lodged  against  the  overruling  of  the 
motion. 

[12]  6a.  But  it  is  urged  that  though  we  do 
this  the  ruling  below  Is  Justified  on  the  mer- 
its.   The  statute  that  governs  is : 

"A  motion  may  be  made  to  dischai^ie  the  at- 
tachment or  any  part  thereof,  at  any  time  before 
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trial,  fior  insafficiencr  of  statement  of  eanse 
thereof,  or  for  other  cause  making  it  apparent  of 
record  that  the  attachment  should  not  have  is- 
sued, or  should  not  have  been  levied  on  all  or 
on  some  part  of  the  property  held."  Code  189T, 
{3929. 

The  case  of  McLaren  y.  Hall,  26  Iowa,  at 
page  300,  is  the  foundation  case  In  dealing 
with  this  statute  provision,  and  It  merely 
holds  that  the  testimony  should  be  clear  and 
entirely  satisfactory,  otherwise  the  Tpaity 
should  be  left  to  the  ordinary  means  of  prop- 
er action  for  testing  the  liability  of  the  prop- 
erty levied  upon  to  be  seized  under  the  writ 
Ck>x  V.  Allen,  91  Iowa.  462,  59  N.  W.  335,  and 
Dnion  County  Co.  t.  Messix,  152  Iowa,  412, 
132  N.  W.  823,  bold  Just  that  None  of  these 
attempt  to  say  what  is  a  sufficient  making 
apparent  of  record,  nor  what  is  necessary 
to  mate  evidence  so  clear  and  satisfactory 
as  that  the  movant  should  not  be  remitted 
to  the  ordinary  form  of  action.  The  appel- 
lant proceeded  by  filing  motion  supported 
by  affidavit.  We  think  he  made  both  bis 
complaint  and  bis  proof  "apparent  of  rec- 
ord." And  we  peroedve  no  good,  reason  why 
the  affidavit  in  this  case  contradicted  by 
nothing,  and  clearly  setting  out  what  proper- 
ty was  claimed  to  be  ex^npt  and  the  facts 
which  in  law  constitute  Its  exemption,  was 
not  dear  and  satisfactory  proof.  It  Is  there- 
fore our  Judgment  that  It  was  error  to  over- 
rule the  motion. 

The  Judgment  and  the  order  on  the  motion 
to  discharge  must  be  reversed. 

Beversed  and  remanded. 

GAYNOB,  O.  J^  and  LADD  and  EVANS, 
JJ.,  ccMicurrlng. 


STATE  V.  METEB.    (No.  31317.) 
(Suprome  Court  of  Iowa.    June  18»  1917.) 

1.  (Tbiminai,  Law  €=>483— Opikion  Bvidewob 
— Admissibiutt. 

In  prosecution  for  murder,  an  undertaker 
who  had  observed  bodies  of  alleged  suicides 
should  not  have  been  permitted  to  compare  their 
wounds  with  those  of  deceased,  in  the  absence 
of  showing  of  similarity  of  conditions. 

[Ed.   Note. — £\>r    other   cases,    see   Criminal 
Law,  Cent.  Dig.  {g  1071,  1075.] 

2.  BOKICIDK  «=>1T7— EVIDXNCK— Advissibu.- 
ITT — SUICIDAI,  TENDENCT  OF  DkCEASED. 

Ordinarily  testimony  of  what  the  alleged 
victim  of  murder  may  have  said,  save  when  part 
of  the  res  gestes,  is  regarded  as  hearsay,  but 
when  evidence  adduced  tends  to  show  that  the 
homicide  may  have  been  suicidal,  the  condition 
of  deceased's  mind  is  somewhat  in  issue,  and 
evidence  tending  to  prove  a  predisposition  to- 
ward self-destruction  is  admissible. 

[Ed.   Note.— For  other   cases,   see  Homicide, 
Cent  Dig.  g  306.] 

3.  Homicide  ®=»1Co— Evidenck— Admissibil- 
rrx— Relation  of  Parties. 

It  is  competent  to  show  the  relations  exist- 
ing between  accused  and  the  victim  of  tho  al- 
leged homicide. 

[Ed.   Note. — For   other   cases,   see  Homicide, 
C^t  Dig.  S  319.] 


4.  HooaoiDB  ^9177— Btidxros— Adiossibii,- 

ITT.   . 

In  prosecution  for  homicide,  defended  on  the 
ground  that  deceased  committed  suicide,  evidence 
of  prop<ntion  of  soicidea  to  total  homiieideB  and 
of  proportion  of  firearm  suicidea  to  total  sui- 
cides was  inadmissible. 

[Ed.   Note.— For  other   cases,   see  Homicide, 
Cent  Dig.  {  306.] 

5.  CanfiNAi.  Law  d=>884— Evidkncb— Adhis- 

BIBIUTT. 

Evidence  that  aocoaed  three  months  before 
the  homicide  bad  a  rev<dver  other  than  those 
found  in  the  room  of  the  homicide  is  inadmissible 
as  too  remote. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Clent  Dig.  i  84&] 

6l  HomciDB   «S9160(1>— EviDBNCB— ADiassi- 

BIUTT. 

Testimony  that  on  the  night  preceding  the 
homicide  defendant  had  been  drinking,  without 
showing  the  extent  thereof,  should  have  beeo 
stricken  from  the  record. 

[Ed.  Note.— Fw  other  cases,  see  Homidde, 
Cent  Dig.  {  841.] 

7.  HoVioioK  «3s>305— InsTBUcnons  — Abbi> 
TiNo  Offense. 

Lack  of  evidence  of  possible  complicity  of 
another  than  accused  or  deceased  in  homicide 
whidi  accused  alleged  was  suicide  held  such  as 
to  render  prejudicial  an  instruction  to  convict 
if  _  accused  aided,  advised,  or  abetted  in  the 
crime. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  1687.] 

8.  Cbiminal  Law  «=9l080(2)— APPXAtr— Pkis- 

EBVATIOM  OF  EXCEPTIONS. 

Objection  to  instruction  on  guilt  as  acces- 
sory in  homicide,  on  ground  that  Code,  {  52^, 
making  accessories  to  crimes  equally  guilty  with 
their  principals,  is  nnconstitutionu,  cannot  be 
considered  when  not  raised  in  the  trial  court 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2620.] 

9.  HoiaoiDE  «=»2S7  — Insxbuoiiors  — Beia- 

TIONS  OF  PaBTIES. 

It  was  not  error  in  prosecution  for  nxordde 
to  instruct  the  jury  to  consider  whether  rela- 
tions of  deceased  and  accused  were  pleasant 
even  though  the  only  evidence  tended  to  show 
that  they  were  pleasant,  since  it  was  proper 
to  consider  such  evidence  in  accused's  favor. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f  592.] 

10.  Chimin AL  Law  ®=»778(4)  —  PBESXTMPnoir 
OF  Innocence — Uxoboidb, 

In  prosecution  for  uxordde,  presumption  of 
innocence  is  no  stronger  than  in  any  other  prose- 
cution, and  instruction  to  consider  the  known  in- 
stinct or  propensities  of  husbands  to  love  and 
protect  their  wives  fully  presents  the  rule  in 
such  cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $|  1848,  1960,  1967,] 

11.  Homicide  «=s>233  —  Paoor  or  Motitk  — 

Necessity. 
Proof  of  motive  is  not  essential  to  conviction 
in  a  caao  depending  on  drcumstantial  evidence, 
but  the  weight  of  presence  or  absence  of  motive 
is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  481.] 

Appeal  from  District  Court,  Madison  Coun- 
ty ;   Lorln  N.  Hays,  Judge. 

The  defendant  was  convicted  of  murder  In 
the  second  degree,  and  sentenced  according- 
ly.   He  appeals.    Beversed  and  remanded. 


^spToT  other  cases  see  same  toplb  and  KGT-NUHBER  In  all  Ker-Numberad  Digests  and  Indexsa 
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Jna  A.  Gnitaer  and  W.  B.  Oooper,  both 
of  Wlnteraet,  for  appeUant.  Geo.  Cosson, 
Atty.  OeiL,  Jctan  Fletdber,  Aast  Atty.  Oen., 
and  PbU  R.  Wilkinson.  Co.  Atty.,  of  WlntsN 
set,  for  tbe  State. 

LADD,  J.  The  defendant  was  married  to 
Etbel  Clayton  in  Febniary,  1916,  and  sbe 
died  from  a  gunshot  wound  Jnly  25th  of  the 
same  year.  At  the  time  defendant  and  his 
mother  <»ily  weie  on  tbe  premises,  a  farm 
about  seven  miles  from  Van  Meter.  Tbe  de- 
fendant tesdfled  before  tbe  coroner's  Jury, 
as  was  proven,  that  at  about  6  o'clock  in  the 
morning  in  question  be  arose  and  did  his 
chorea,  returning  to  the  bouse  with  tbe  milk 
at  about  7  or  7:80  o'clock,  and,  with  his 
mother,  strained  the  milk  and  ate  breakfast 
He  then  asked  bis  wife,  who  was  upstairs,  if 
abe  wanted  breakfast  and,  aa  she  did  not 
care  for  any,  went  badk  to  bed  and  slept 
until  about  11  o'dodc  Upon  waking  bis 
wife  suggested  that  they  go  to  a  neighbor's 
for  the  day,  and,  having  so  agreed,  he  dressy 
ed  and  went  out  to  harness  tbe  team,  his 
Tciffe  being  engaged  in  dressing  her  hair  as 
be  left.  Having  put  the  harness  on,  he  pro- 
ceeded to  bridle  one  of  the  horses,  what  his 
mother  called  him  to  see  what  bad  bai^ened 
npetalrs.  When  both  wait  up  they  saw  bis 
wife  lying  near  tbe  window  at  tbe  bead  of 
tbe  bed,  head  over  the  window  sill,  and  hair 
down.  This  was  in  the  south  bedroom  of  the 
second  story.  A  bullet  had  entered  tbe  fore- 
head three-fourths  of  an  inch  to  an  inch 
above  the  bony  arch  of  tbe  right  eye,  and  It 
and  two  fragments  of  lead  subsequently  were 
extracted  from  tiie  bialn.  A  88-caliber  re- 
volver was  lying  on  the  floor  with  one  chamr 
ber  empty,  and  a  32-callber  revolver  was  in 
the  bureau  drawer.  Tbe  blood  was  still  flow- 
ing and  brain  matter  oozing  out  when  a  phy- 
sician reached  the  house.  The  theory  of  the 
state  was  that  defendant  had  shot  his  wife 
with  a  rerolver  other  than  the  one  on  the 
floor  or  his  mother  had  done  so,  and  he  was 
accessory  before  tbe  fact,  while  that  of  the 
defense  was  that  death  resulted  from  suicide 
or  accident  As  the  judgment  must  be  re- 
versed, details  need  not  be  recited  other  than 
to  say  that  no  motive  whatever  was  shown. 
not  even  previous  ill  feeling  on  the  part  of 
either  mother  or  son  toward  the  wife,  who 
was  about  five  months  advanced  In  pregnan- 
cy, and  was  somewhat  afflicted  with  skin  dis- 
ease known  as  lichen  and  Impetigo.  Twen- 
ty-two errors  are  assigned,  but  of  these  only 
such  as  Involve  doubtftil  rulings  will  be  re- 
viewed; the  others  being  approved  without 
spedflc  reference  thereto. 

I.  One  Fisher,  who  had  had  12  or  18  years' 
experience  as  undertaker,  prepared  the  body 
for  burial,  and,  after  describing  its  appear- 
ance and  saying  that  tbe  wound  was  sur- 
rounded by  a  dark  circle  which  be  first 
thought  powder  burn,  but  which  the  oabalm- 
Ing  fluid  caused  to  disappear,  testifled  that 
**tba  dndl  41d  not  seem  to  be  shattered,"  and 


was  then  asked  if  he  ever  had  any  experi- 
ence In  taking  care  of  a  body  In  case  of  sui- 
cide and  answered:  "Two  or  three.  Q.  You 
may  state  to  the  Jury  what  difference  you 
observed  In  those  cases  of  suldde,  tiiose 
which  were  proved  to  be  suicide  and  the 
case  of  Ethel  Meyer."  An  objection  as  in- 
competent Immaterial,  and  irrelevant  "and 
for  tbe  further  reason  that  the  conditions 
under  which  the  wound  had  been  inflicted 
had  not  been  shown  to  be  the  same,  and  tbe 
witness  should  describe  the  condition  and 
appearance  of  the  wound  and  let  the  Jury 
make  comparison,"  was  overruled,  and  be 
answered,  "I  do  not  know  as  I  know  any  dif- 
ference. Q.  State,  Mr.  FUher,  whether  or 
not  you  observed  a  difference  in  tbe  shatter- 
ing of  the  skull  In  cases  of  suldde  that  you 
observed  and  in  the  case  of  Ethel  Meyer. 
(Objection  as  immaterial  was  overruled.)  A. 
In  cases  that  I  have  known  of  that  were 
suicide  tbe  gun  was  held  so  dose  that  It 
pulled  the  skin  loose  from  the  bone,  loosened 
it  up,  and  the  wonnd  la  larger.  (Thereupon 
the  defendant  asked  that  the  answer  be 
stricken  on  the  ground  that  the  conditions 
under  whldi  the  wounds  were  inflicted  were 
not  shown  to  have  been  the  same,  nor  were 
the  weapons  shown  to  have  been  alike.  The 
motion  was  overruled.)  Q.  In  these  cases  of 
suldde,  Mr.  Fisher,  was  tiere  any  difference 
In  the  shattering  of  the  skull  than  there  was 
in  the  case  of  Ethel  Meyer?  (The  same  ob- 
jection was  overruled.)  A.  Well,  I  think 
there  would  be  a  difference ;  the  skull  would 
shatter  more."  The  witness  explained  on 
cross-examination  that  the  wound  on  the 
body  of  one  suldde  had  been  Inflicted  with  a 
shotgun,  another  committed  suldde  with  a 
,<?2-calIber  revolver,  the  shot  having  entered 
the  right  temple  at  a  place  where  the  bone 
structure  Is  lighter  than  that  above  the  eye, 
and  the  other  body  was  merely  supposed  to 
have  been  a  suldde,  and  the  wound  supposed 
to  have  been  Inflicted  with  a  38-callber  re- 
volver in  the  right  temple,  and  that  he  knew 
nothing  as  to  tbe  distance  the  guns  were 
from  the  heads  of  these  men  when  dlsdmrg- 
ed,  and  further. that  he  understood  that  some 
revolvers  of  the  same  make  and  caliber  shot 
with  greater  force  than  others,  bat  said  that 
he  was  not  informed  as  to  whether  the  kind 
of  spowder  made  a  difference  or  amount  in 
the  cartridge,  or  tbe  kind  of  bullet  or  its 
shape  or  the  length  of  the  barrel,  but  sup- 
posed these  would  have  some  effect 

[1]  There  wris  manifest  error  In  permit- 
ting this  witness  to  make  the  comparisons, 
without  showing  of  similarity  of  ctwdltiona 
and  had  objection  been  interposed  in  per^ 
mlttlng  him  to  testify  as  an  expert  He  was 
not  shown  to  have  information  ns  to  the  rel- 
ative effects  of  bullets  striking  tbe  skull 
wboi  discharged  close  to  tbe  head  and  from 
some  distance,  and  the  objections  to  the 
questions  calling  for  testimony  as  to  relative 
condition  of  tbe  skull,  as  well  as  the  motion 
to  strike,  should  have  been  sustained. 
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[2]  n.  Tbe  eovat  struck  ont  on  modons 
erldenoe  of  declarations  of  tbe  deceased  con- 
cerning her  physical  condition,  and  complaint 
of  these  mlings  is  made.  In  eadi  instanxse 
the  witnesses  were  aftenrards  permitted  to 
state  fnlly  what  she  bad  said  In  so  fttr  as 
tending  to  show  despondence,  melancholy,  or 
depression — a  condition  of  mind  likely  to 
exist  In  one  contemplating  self-destraction. 
Ordinarily  testimony  of  what  the  alleged 
Tlctlm  of  murder  may  have  said,  save  when 
part  of  the  res  gestie,  is  regarded  as  hearsay ; 
but  when  evidence  adduced  tends  to  show 
that  tbe  homicide  may  have  been  suicidal,  the 
condition  of  deceased's  mind  is  somewhat  in 
issue  and  evidence  toiding  to  prove  a  pre- 
disposition toward  self-destruction  is  admis- 
sible. Such  predisposition  may  be  shown  by 
acts  or  declarations  of  tbe  deceased  within 
such  reasonable  time  before  tbe  killing  as 
that  there  may  have  been  some  tendency  to 
establish  such  a  condition  of  mind  when  this 
happened.  Such  declarations  are  in  the  na- 
ture of  verbal  acts  and  as  others  have  a 
direct  bearing  as  indicative  of  tbe  condition 
of  the  mind.  Of  course,  consideration  of  evi- 
dence of  what  may  liave  been  said  by  deceas- 
ed should  be  limited  to  this  purpose,  and  the 
Jury  warned  that  such  declarations  are  not 
evidence  of  the  truth  of  what  deceased  may 
have  said.  Ck>m.  v.  Trefetben,  167  Mass.  180, 
31  N.  B.  9ei,  24  U  R.  A.  235;  People  v. 
Conklin,  176  N.  T.  333,  07  N,  E.  624 ;  State 
V.  Lent»,  45  Minn.  177,  47  N.  W.  720;  Black- 
bum  V.  State,  23  Oblo  St  46 ;  State  v.  Bald- 
win, 36  Kan.  1,  12  Pac.  818;  4  Chamberlayn 
on  E>v.  S  2673 ;  6  Ency.  of  Ev.  746 ;  State  v. 
▲sbeU,  67  Kan.  398,  46  Pac.  770;  Boyd  v. 
State,  82  Tenn.  (14  Lea)  161.  See,  contra, 
Slebert  v.  People.  143  111.  571,  32  N.  E.  431 ; 
State  V.  Fltsgerald,  130  Mo.  400,  32  S.  W. 
1113. 

The  matters  stricken  did  not  come  within 
the  rule  as  stated,  and  there  was  no  error 
in  sustaining  tbe  motions  to  strike. 

[3]  III.  One  Lenz  testified  that  defendant 
bad  said  to  him  that  his  wife  objected  to  his 
going  to  "beer  drinks,"  and  when  be  met  him 
on  the  road  wanted  to  know  "If  we  could 
have  a  keg  of  beer  at  our  bouse,  for  his 
wife  objected  to  it, -having  it  at  his  house. 
Q.  Nothing  Indicated  that  they  had  any 
trouble  about  it    A.  Never  told  me  they  did." 

Another  witness  testified,  in  substance,  that 
defendant  had  said  to  him  tbat  his  wife  did 
not  like  him  to  go  to  beer  parties  but  did 
not  care  if  he  drank  a  little  at  home  and 
another  that  she  did  not  want  him  to  and 
that  "she  probably  would  raise  the  'dickens' 
with  him  for  a  little  while  and  then  it  would 
be  all  over."  A  motion  to  strike  tbe  evidence 
of  these  three  witnesses  was  overruled,  and 
this  is  complained  of.  It  was  competent  to 
show  tbe  relations  between  defendant  and 
wife,  and,  though  the  evidence  was  not  very 
persnaslve,  the  ruling  cannot  be  said  to  have 
been  enroneoua. 


[4]  IV.  Tbe  defaidant  undertook  to  abow 
the  number  of  homicides  oommltted  In  the 
country  during  each  year  for  the  13  years  be- 
ginning with  1900,  and  of  these  how  many 
were  by  suicide,  and  of  the  latter  the  number 
where  death  was  caused  by  firearms;  also 
the  number  of  accidental  deaths  and  ac- 
cidental deaths  by  firearms  in  certain  years. 
On  objection  the  evidence  was  excluded,  and 
rightly  so.  It  was  without  relevancy,  and 
did  not  tend  in  any  degree  to  prove  or  dis- 
prove any  issue.  Appellant  suggests  that  tbe 
purpose  of  the  evidoioe  was  to  show  tbe 
probabilities  on  tbe  same  theory  that  the 
Carlisle  Life  Tables  are  received  in  evidence. 
There  is  no  analogy.  Tbat  a  certain  p^- 
centage  of  homicides  are  suicidal  and  another 
percentage  accidental  tends  In  no  manner  to 
prove  that  a  particular  one  was  consequent 
of  either  or  tbat  It  was  not  felonious.  There 
was  no  error. 

[R,  11  v.  Albert  Prohaska  was  permitted  to 
testify  that  he  saw  defendant  with  a  gun, 
not  one  of  the  revolvers  found  in  tbe  room, 
in  March  or  April,  1014.  Defendant  moved 
tliat  this  evidence  be  strlc&ai  for  tbat  the  time 
was  too  remote,  and,  as  the  circumstance  was 
not  connected  with  the  issues  in  the  case  in 
any  way.  We  are  of  the  opinion  that  the  mo- 
tion should  have  been  sustained.  This  wit- 
ness also  testified  that  he  bad  seen  defendant 
in  Van  Meter  the  night  before  the  tragedy, 
and,  over  objection,  that  he  had  been  drink- 
Ing.  To  what  extent  he  had  been  drinking 
was  not  disclosed,  nor  did  any  ottier  witness 
testify  that  he  had  drank.  What  rdevancy 
this  evidence  had  does  not  appear,  and  the 
motion  to  strike  it  from  tbe  record  should 
have  been  sustained. 

[7]  VL  Exception  is  taken  to  the  portton 
of  the  tenth  instruction,  follovrlng: 

"Tbe  state,  however,  is  not  required  to  show 
that  the  defendant,  FVed  Meyer,  now  on  trial, 
actually  discharged  the  shot  which  resultctd  in 
the  death  of  the  said  Ethel  Meyer,  but  it  U  re- 
quired to  show  beyond  a  reasonable  doubt  that 
he  either  Inflicted  said  injury  himself  or  was 
present  and  aided,  counseled,  or  abetted  in  some 
manner  the  person  or  persons  who  did  inflict 
such  injury.  And  if  you  believe  from  the  evi- 
dence and  under  these  instructions  beyond  any 
reasonable  doubt  that  the  said  Ethel  Meyer  was 
murdered  substantially  as  cliarged,  and  that  the 
defendant,  Fred  Meyer,  was  guilty  of  the  com- 
mission of  such  crime,  either  by  inflicting  the 
injury  of  which  she  died  directly  himself,  or  by 
aiding,  counseling,  advlring,  directing,  or  abet- 
ting in  the  commission  ot  such  crime,  then  and  in 
such  case  you  would  be  warranted  in  finding 
the  defendant  guilty  of  the  crime  as  charged  in 
the  indictment" 

nie  converse  of  this  also  was  stated. 
Timely  objection  tbat  tbe  evidence  was  not 
such  as  to  warrant  so  instructing  tbe  Jury 
was  interposed.  Tbe  same  thought  was  ex- 
pressed In  the  eleventh  instruction  and  like 
objection  made. 

A  second  reading  of  the  record  has  failed 
to  discover  any  evidence  whatever  even  tend- 
ing to  show  that  deceased  was  killed  by  any 
one  other  than  defendant  «r  heestft.    True, 


Digitized  by 


Google 


Jowa) 


.HIOBT.T.  BAHBEiarnSB 


^7 


-his  mother,  Ida  Vi.  UefWi  was  <m  the  pmn- 

ises  and  may  have  called  to  defendant,  as 
the  latter  Is  said  to  have  testified  before  the 
coroner's  Jury,  to  come  In  immediately  be- 
fore deceased  was  found  with  the  ballet  in 
ber  brain.  But  this  had  no  tendency  to 
prove  participation  on  her  part  She  conld 
have  done  no  less  had  the  shot  been  fired  by 
deceased  or  some  one  else.  It  disclosed 
knowledge  that  something  had  happened,  and 
the  most  that  can  be  said  is  that:  (1)  She 
was  near  enough  so  that  she  could  have  fired 
the  shot;  and  (2)  she  knew  that  something 
had  happened.  Manifestly  these  facts  fui^ 
nished  no  Justification  for  a  finding  that  Ida 
EL  Meyer  was  guilty  of  the  crime  duurged. 
Moreover,  the  record  is  barren  of  evidence 
of  any  combination  or  understanding  be- 
tween defendant  and  his  mother  or  of  him 
aiding  and  assisting  her  in  any  other  man- 
ner whatever.  The  instructions  were  clearly 
erroneous  and  extremely  prejudicial.  State 
V.  Fuller,  125  Iowa,  212,  100  N.  W.  1114. 

[1]  VII.  Counsel  for  appellant  argue  that 
section  6209  of  the  Code  Is  unconstitutional, 
and  In  support  of  their  contention  cite  State 
V.  GUTord,  i9  Wash.  464,  83  Paa  70»;  State 
V.  Stewart  (S.  D.)  157  N.  W.  1046;  State  v. 
Dougherty,  4  Or.  200.  No  such  objection 
was  made  to  the  giving  of  instructions  10 
and  11,  and  the  point,  not  having  been  rais- 
ed in  the  district  court,  may  not  be  consid- 
ered. 

[I]  Yin.  Exception  Is  taken  to  the  ninth 
Instmctloa  and  also  to  the  fourteenth.  The 
former  is  criticized  for  what  it  omits.  This 
was  supplied  by  the  fourteenth  Instruction. 
The  latter  enumerates  many  matters  to  be 
taken  into  account  by  the  Jury  and  is  criti- 
cized for  omitting  others.  But  the  Jury  were 
directed  to  consider  all  the  circumstances 
proven,  and  frcon  all  those  referred  to  and 
"all  oUier  circumstances  developed  on  the 
trial"  determine  whether  defendant  was 
guilty.  The  recital  did  not  unduly  empha- 
size the  matters  mentioned,  but  on  another 
trial  whether  deceased  was  inclined  to  mel- 
ancholia and  was  pregnant  may  as  well  be 
added.  The  Jury  was  told  therein  to  consid- 
er whether  "the  relationship  between  defend- 
ant and  his  wife,  £:thel  Meyer,  was  pleasr 
ant,"  and  it  is  urged  that  this  was  error  be- 
cause of  there  being  no  evidence  that  such 
relationship  was  other  than  pleasant  If  so, 
it  was  proper  matter  for  the  Jury  to  consid- 
er in  defendant's  favor.  The  Instruction  was 
not  erroneous  in  the  respects  criticized. 

[10]  IX.  Defendant  asked  that  the  Jury  be 
instructed  that  the  existence  of  the  marriage 
relation  between  deceased  and  defendant 
strengthens  the  ordinary  presumption  of  the 
Innocence  of  the  accused,  aad  that,  unless 
want  of  affection  or  less  than  is  usual  were 
shown  by  the  state,  the  presumption  would 
be  Increased.  Tbe  court  declined  to  do  so, 
and  instead  told  the  Jury  to  "oonsider  the 
relationship  existing  between  defendant  and 


the  deceased ;  the  known  Insttnct  or  pr<9)en- 
sitles  of  husbands  to  love  and  protect  their 
wives."  The  ruling  has  our  approval  The 
presumption  of  Innocence  Is  the  same  in  all 
cases.  Relationship  of  the  alleged  perpetra- 
tor and  victim  may  have  a  bearing  as  to  the 
accusation  being  likely,  but  has  no  effect  on 
the  presumption  of  Innocence  with  which  the 
law  shields  every  person.  Hawes  v.  State, 
88  Ala,  87,  72,  7  South.  302. 

[11]  Complaint  is  also  made  of  the  court's 
refusal  to  give  the  twelfth  Instruction  re- 
quested. It,  in  substance,  declared  proof  of 
motive  essential  to  conviction  in  a  case  de- 
pending on  circumstantial  evidence  only.  It 
seems  hardly  necessary  to  say  that  this  is 
not  the  law.  State  v.  Elute,  160  Iowa,  170, 
179,  140  N.  W.  864 ;  State  v.  Whitbeck,  146 
Iowa,  29,  123  N.  W.  062.  As  the  Jury  was 
advised,  tbe  finding  of  tbe  existence  or  non- 
existence of  a  motive  is  an  important  cir- 
cumstance bearing  on  the  guilt  or  Innocence 
of  the  accused,  but  never  decisive,  for  one 
might  be  gniHty  of  manslaughter,  at  least, 
without  motive,  and  again  one  might  have  a 
motive  and  yet  not  take  life.  So,  too,  mo- 
tive might  exist  without  evidence  thereof 
having  been  discovered. 

The  weight  to  be  attached  to  presence  or 
absence  of  motive  necessarily  depends  on  the 
facts  and  circumstances  of  each  particular 
case,  and  should  be  left  for  tbe  Jury  to  de- 
termine. See  Ooley  v.  State,  86  Ala.  333,  6 
South.  167.  It  was  enough,  to  direct  the 
Jury's  attention  to  the  absence  of  evidence 
of  motive  as  was  done.  The  instructlbu  was 
rightly  refused. 

The  sufficiency  of  the  evidence  to  sustain 
the  conviction  is  challenged,  but  the  record 
may  not  be  the  same  on  another  trial,  and 
for  that  reason  we  deem  it  best  not  to  re- 
view the  evidence  at  this  time. 
•  Because  of  the  errors  pointed  out,  the 
Judgment  Is  reversed,  and  the  cause  re- 
manded. 

GATNOR,  O.  J.,  and  HVANS  and  SALIN- 
GBR,  3  J.,  concur. 


HIGBY  V.  BAHKENFUSS  et  aL    (No.  31167.) 
(Supreme  Court  of  Iowa.   June  20,  1017.) 

i.  Bnxfl      AND      NOTKS      4=»4S7  —  AOTIOKB - 

AlCKNDMSNT  OF  PuaLDXNO. 

In  action  on  a  note,  defendants'  proposed 
amendment  to  their  cross-petition,  offered  at  close 
of  testimony,  that  an  agreement  releasing  them 
from  personal  liability  had  been  erased  from 
tbe  mortgage  securing  the  note,  was  properly  de- 
nied or  stricken  where  there  was  no  evidence  of 
snch  erasure. 

rSd.  Note.— For  other  eases,   see  Bills  and 
Notes.  Cent  Dig.  H  167&-168a.] 

2.  BuxB  AND  NoiBS  «s>327  —  "Bona  Fide 

FUBCHASKB." 

Under  Negotiable  Instruments  Law  (Code 
Supp.  1913,  i  3060a52),  defining  holders  in  due 
course,  sections  3060b24.  3606a26,  defining 
value,  etc.,  and  section  3060a66,  stating  what 
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eonstitiites  notice  of  infirmitr,  an  indorsee  deed- 
ing land  for  the  note  after  reports  tliat  makers 
were  solvent,  and  having  no  knowledge  that  thoj 
claimed  they  were  not  personally  liable,  is  a  bona 
fide  purchaser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  792. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bona  Fide  Purchaser.} 

3.  Bills  and  Notes  «=>170— Negotiabilitt 

— INDOBSEMKNT   WITHOUT   RECOUBSB. 

Under  the  direct  provisions  of  Negotiable 
Instruments  Law  (Code  Supp.  1913,  §  3060a38), 
an  indorsement  without  recourse  does  not  de- 
stroy a  note's  negotiability. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $  868.] 

4.  Bnxfi  AND  Notes  €=>.344^Notiob  of  Dis- 
honor—Ovebdue  INTEBEST. 

That  interest  on  a  note  was  overdue  does 
not  constitute  notice  of  dishonor  to  an  indorsee. 
[ESd.   Note.— For  other  cases,   see  Bills  and 
Notes,  Cent  Dig.  {$  86S-86&] 

Appeal  from  District  Court,  Hamilton 
County;  R.  M.  Wright,  Judge. 

Action  to  recover  interest  on  a  promissory 
note.  Defense,  tbat  tlie  note  was  without 
consideration:  that  plaintiff,  as  indorsee, 
took  it  with  notice  of  infirmities.  Judgment 
for  plaintiff  in  the  court  below.     Affirmed. 

Wesley  Martin  and  D.  0.  Chase,  both  of 
Webster  City,  for  appellants.  McGrath  & 
Archerd,  of  Eagle  Grove,  for  t4>peUee. 

GATNOR,  0.  J.  This  action  is  brought  to 
recover  Interest  on  a  certain  note  for  $1,500 
given  by  the  defendants  to  one  William 
Greenwood,  which  appears  to  have  been  In- 
dorsed without  recourse  by  Greenwood  to 
one  Balr  and  by  him  to  the  plaintiff.  The  peti- 
tion Is  in  the  usual  form. 

The  answer  admits  the  execution  of  the 
note;  alleges  that  the  note  is  Collateral  to  a 
certain  mortgage  of  even  date  therewith; 
that  there  was  a  contemporaneous  written 
agreement  between  Greenwood  and  these  de- 
fendants, at  the  time  of  the  execution  of  the 
note  and  mortgage,  that  there  should  be  no 
personal  liability  on  the  note  and  mortgage, 
and  that  the  land  covered  by  the  mortgage 
should  be  the  full  measure  and  limit  of  de- 
fendants' liability  on  the  note;  that  this' 
agreement  was  either  written  in  the  mort- 
gage or  attached  to  the  mortgage,  and  was 
understood  by  al>  the  parties  to  be  a  part  of 
the  agreement  covered  by  the  note  and  mort- 
gage; that  said  note  was  without  considera- 
tion; that  the  consideration  has  wholly 
failed;  that  the  note  was  obtained  by  false 
and  traudulent  .-epresentations;  that  defend- 
ants were  deceived,  and  received  no  value; 
that  the  note  was  given  as  a  part  o:  the  put- 
chase  price  of  certain  land  in  Dakota ;  that 
the  iand  was'  not  worth  to  exceed  S600.  and 
was  at  the  time  mortgaged  for  $1,000.  The 
defendants  further  say  that  the  plaintiff  is 
not  a  good-faith  purchaser  of  the  note;  that , 


he  had  knowledge  of  the  Inflrmittes  ha  the 
note,  or  notice  thereof. 

The  defendant  also  filed  a  cross-petltloit  In 
equity  asking  that  the  contract  be  reformed 
so  as  to  express  the  teal  agreement  ot  the 
parties.  The  cause  was  tried  as  an  equity 
action  The  court  entered  a  decree  dismiss- 
ing defendants'  cross-bill,  and  entering  Judg- 
ment against  the  defendants  for  $286.10. 
From  this  judgment  defendants  appeal. 

[1]  After  the  evidence  was  all  in,  the  de- 
ftodants  offered  to  file  an  amendment  to  their 
cross-petition,  setting  up  that  the  contract 
sued  on,  or  the  mortgage  given  as  a  part  of 
the  same  contract,  had  been  materially  al- 
tered in  that  the  agreement,  that  the  defend- 
ant should  not  De  bound  personally  for  the 
note,  had  been  erased.  This  was  refused,  or. 
If  filed,  was  stricken  out  on  motion  of  the 
plaintiff  for  the  reason  that  it  was  .filed  too 
late.  This  is  the  first  error  relied  upon  for 
a  reversal. 

It  appeared  upon  the  trial  that  the  clause 
limiting  liability  was  not  io  the  mortgage  or 
attached  thereto.  It  is  contended  that  the 
court  In  furtherance  ot  justice  should  have 
allowed  the  amendment  charging  an  altera- 
tion to  liave  been  made  in  the  instrument,  and 
that  this  should  have  been  permitted  to  con- 
form the  pleading  to  the  proof.  It  is  true  that 
to  allow  amendments  is  the  rule;  to  reject 
them  the  exception.  It  is  also  true  that  the  law 
authorizes  amendments  to  conform  the  plead- 
ings to  the  proof.  It  was  discovered  upon  the 
presentation  of  the  mortgage  that  this  agree- 
ment was  not  In  the  mortgage  or  attadied 
thereto.  This  must  Iiave  been  known  to  de- 
fendants at  the  time  of  filing  the  cross-peti- 
tion. It  was  because  of  this  that  the  cross- 
petition  asking  reformation  of  the  Instru- 
ment was  filed. 

The  only  evidence  that  this  contract  was 
ever  in  the  mortgage  is  found  in  the  follow- 
ing testimony: 

Bahrenfuss  testifies  to  the  effect  that  he 
told  Greenwood  that  he  must  protect  him  In 
some  way.    He  says: 

"We  agreed  that  we  would  put  it  on  the  land 
only.  I  was  not  to  be  personally  liable  on  the 
note." 

He  asked  the  scrivener  to  put  it  In,  and 
relied  on  him  to  do  so.  His  statement  that  It 
was  in,  we  think  has  its  foundation  In  the 
belief  that  the  scrivener  did  as  fie  agreed  to 
do.  or  on  what  the  scrivener  told  nim. 

The  scrivener  testified  that  he  remember- 
ed that  the  defendant  insisted  on  the  mort- 
gage being  drawn,  so  that  the  land  only 
should  be  liable  for  the  debt;  that  there 
should  be  no  personal  liability;  that  that 
talk  was  In  the  presence  of  Greenwood ;  that 
that  talk  was  the  first  time  they  came  to  hia 
office:  that  he,  as  scrivener,  was  directed  to 
Insert  that  clause  in  the  mortgage.  He  testi- 
fied: 
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"I  wonid  My  that  I  pat  it  in  the  mortgage  if 
I  hadn't  seen  the  mortgage.  If  I  had  been  asked 
U  I  put  it  in  before  the  mortgage  was  presented 
to  me,  I  would  say  that  I  did. 

The  scrivener  examined  the  mortgage,  how- 
ever, and  found  no  evidence  of  any  erasure. 

Mrs.  Bahrenfuss  testified: 

"The  mortgage  was  to  fall  back  on  the  land 
in  Dakota.  That  was  the  conversation.  Mr. 
Tucker  wrote  it  in  the  mortgage  with  pen  and 
ink.  It  was  read  over.  I  heard  this  part  read 
tliat  only  the  land  should  be  holden  on  the  note. 
The  mortgage  was  to  be  on  the  Dakota  land 
only." 

She  fnrtlter  testified: 

"I  was  with  my  husband  and  Mr.  Greenwood 
when  they  went  to  tell  Mr.  Tucker,  the  scriven- 
er, how  to  draw  the  mortgage.  They  were  drawn 
and  ready  for  signature  when  I  came  to  -sign. 
I  didn't  read  them.  What  he  wrote  in  there  was 
that  the  mortgage  was  to  b«  on  the  Dakota 
pnwerty  only.  That  is  the  statement  that  was 
to  have  been  put  in  there.  That  was  what  we 
talked  about  m  the  office.  The  mortgage  was 
to  be  upon  the  Dakota  property  only." 

She  also  says  that  she  saw  the  clanse  In 
controversy  In  the  Instrument,  btit  this,  we 
think,  cannot  be  true  in  the  light  of  all  she 
testified  to. 

On  the  question  of  alteration  or  erasure,  a 
chemist  was  called  who  said  he  was  acquaint- 
ed with  the  action  of  chemicals;  that  there 
Is  a  chemical  that  will  remove  the  evidence 
of  Ink  writing;  that  he  had  removed  Ink  by 
the  use  of  this  chemcal;  that  the  mortgage 
bears  no  evidence  of  an  alteration  or  erasure. 

The  evidence  may  tend  to  Show  that  there 
was  an  agreement  to  have  this  Incorporated 
tn  the  mortgage,  but  the  evidence  is  not  clear 
and  satisfactory  as  the  rule  requires.  There 
Is  no  evidence  that  anything  had  been  eras- 
ed. It  was  not  found  In  the  mortgage,  and 
no  trace  of  its  ever  having  been  there  was 
discovered  by  any  one.  The 'amendment  of- 
fered, the  rejection  of  which  Is  complained 
of,  did  not,  however,  go  to  the  fact  that  this 
agreement  sould  have  been  In  the  mortgage, 
and  that  the  writing  ought  to  be  reformed  so 
as  to  show  that  fact.  That  Issue  was  ten- 
dered In  the  original  cross-petition.  This 
amendment  was  intended  to  present  the  is- 
sue that  the  mortgage,  at  the  time  of  its  ex- 
ecution, contained,  the  clause,  but  it  had  been 
wrongfully  erased;  that  It  had  been  altered 
by  having  this  clause  removed  after  the  exe- 
cution of  the  instrument  This  pleading 
would  not  conform  to  the  proof,  nor  If  it 
had  been  admitted  would  the  proof  sustain 
It  We  think  there  was  no  error  in  refusing 
to  accept  this  amendment  or  in  striking  It 
from  the  files,  If  filed. 

[2,  S]  The  second  error  oon^lained  of  is 
that  the  court  erred  in  holding  the  plaintiff 
to  be  a  good-faith  purchaser.  What  constl- 
totes  a  good-faith  purchaser,  a  holder  in  due 
course,  is  defined  by  our  statute;  Is  d^ned 
by  the  Unlforra  Negotiable  Instruments  Law 
found  in  section  3060a52,  Supplement  C!ode 
1913: 

"A  holder  in  due  course  is  a  holder  who  has 
taken  the  instrument  under  tlie  following  con- 
dition*: 


"Ist  That  the  instroment  la  complete  ami 
regular  upon  its  face. 

'2d.  That  he  became  the  holder  of  it  before 
it  was  overdue,  and  without  notice  that  it  had 
been  previously  dishonored,  U  audi  was  the  fact. 

"3d.  That  he  took  it  in  .good  faith  and  for 
value. 

"4th.  That  at  the  time  it  was  negotiated  to 
him  he  liad  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person 
negotiating  it" 

Section  3060a66  provides: 

"To  constitute  notice  of  an  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same,  the  person  to  whom  it  is 
negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  sndi 
facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith." 

Section  3060a26  provides: 

"Where  value  has  at  any  time  been  given  for 
the  instrument,  the  holder  is  deemed  a  holder 
for  value  in  respect  to  all  parties  who  became 
such  prior  to  that  time." 

Section  3060a25  provides: 
"Value  is  any  consideration  sufficient  to  sup- 
port a  simple  contract" 

Applying  the  above  statutes  to  the  facts 
disclosed  in  this  case,  it  Is  apparent  that  the 
defendants  are  not  entitled  to  be  relieved 
from  the  obligation  expressed  in  their  note. 
The  plaintifr  testified  that 'he  deeded  some 
land  in  Wisconsin;  that  before  taking  the 
note  he  inquired  as  to  the  solvency  of  Mr. 
Bahrenfuss,  and  got  reports  that  he  was  per- 
fectly good  for  the  note;  that  at  the  time 
he  to<^  the  note  he  did  not  know  that  the 
defendants  were  making  any  claim  that  they 
were  not  individually  liable  upon  the  note; 
that  be  notified  Mr.  Bahroofuss  that  the  in- 
terest was  due  and  received  no  answer.  In 
fact,  Balr  was  not  a  witness  on  the  trial. 

Section  3060a24  provides: 

"Every  negotiable  instrument  is  deemed  prima 
facie  to  have  been  issued  for  a  valuable  con- 
sideration, and  every  person  whose  signature 
appears  thereon  to  have  become  a  party  thereto 
for  value. 

The  defendants  have  signally  failed  to 
bring  home  to  the  'plaintiff  a  knowledge  of 
any  defects  In  or  defenses  to  the  instrument 
In  question.  The  mere  fact  that  It  was  in- 
dorsed without  recourse  does  not  impair  the 
negotiable  character  of  the  instrument  See 
section  8060aS8.  In  Kelley  v.  Whitney,  45 
Wis.  117.  30  Am.  Hep.  697,  the  court  said: 

"The  note  ♦  •  *  was  indorsed  by  the  payee 
•  •  *  'Without  recourse.'  But,tiiat  'is  not 
sufficient  to  charge  the  assignee  with  notice  of 
a  defense  against  the  note,  on  the  part  of  the 
maker,  nor  is  it  sufficient  to  put  him  on  inquiry 
in  reference  thereto.'  Stevenson  v.  O'Neal,  71 
111.  314." 

Section  3060a57  provides: 

"A  holder  in  due  course  holds  the  instrument 
free  from  any  defect  of  title  of  prior  parties, 
and  free  from  defenses  available  to  prior  parties 
among  themselves,  and  may  enforce  payment 
of  the  instrument  for  the  full  amount  thereof 
against  all  parties  liable  thereon." 

Assuming,  as  we  do,  the  correctness  of  the 
rule  laid  down  in  Bank  v.  Jordan,  139  Iowa, 
499,  117  N,  W.  758,  Bank  v.  Carter,  144  Iowa, 
715,  123  N.  W.  237,  Amd  v.  Aylesworth,  145 
Iowa,  185,  123  N.  W.  1000,  29  L.  R.  A.  (N.  S.) 
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638,  and  Stotts  t.  Fairfield,  163  Iowa,  738, 
145  N.  W.  61,  that  the  holder  of  a  note  hav- 
ing Its  inception  in  frand  has  the  burden  of 
proving  that  he  Is  a  good-faith  holder  In  dne 
coarse,  yet  the  record  in  this  case  discloses 
aflSrmatively  that  the  instrument  is  complete 
and  regular  upon  Its  face ;  that  it  was  nego- 
tiated before  it  was  overdue ;  that  there  was 
never  any  agreement  that  the  provision  lim- 
iting its  liability  should  be  incorporated  in 
tile  note;  that  the  plaintiff  Is  a  good-faith 
purchaser  for  value;  that  at  the  time  it  was 
negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument,  or  defect  in  the 
title  of  the  person  negotiating  It;  had  no 
knowledge  of  any  facts  to  put  him  on  in- 
quiry or  that  would  suggest  that  the  taking 
of  the  note  was  in  bad  faith. 

Defendant's  second  contention  must  be 
overruled. 

[4]  The  only  suggestion  of  dishonor  in  the 
note  is  tliat  the  interest  was  past  due  at  the 
time  the  note  was  negotiated  to  this  plaintiff. 
In  Kelley  v.  Whitney,  45  Wis.  110,  30  Am. 
Rep.  697,  the  rule  was  laid  down  that  a 
promissory  note  matures  only  when  it  be- 
comes due  by  Its  terms,  and  that  one  who 
purchased  it  In  good  faith,  for  value,  before 
It  matures,  is  within  the  protection  of  the 
law  merchant,  although  Interest  is  overdue 
at  the  time  of  such  purchase.  In  this  case 
the  authorities  are  collated  pro  and  con,  And 
the  doctrine  held  to  as  above  stated.  In 
Bank  v.  Klrby,  106  Mass.  497,  the  court  used 
,thi3  language: 

"If,  as  it  Is  argued,  it  be  true  that  the  failure 
to  pa;  interest  ever  as  a  matter  of  law  amounts 
to  a  dishonor  of  a  note,  it  can  only  affect  one 
who  has  knowledge  of  the  fact.  Payment  of  in- 
terest is  not  always  indorsed,  and  other  evidence 
is  often  relied  on  to  prove  it.  Want  of  indorse- 
ment does  not  apprise  the  party,  to  whom  such 
note  is  transferred,  that  there  has  been  no  pay- 
ment. *  *  •  xhe  fact  that  overdue  interest 
is  not  indorsed  might  have  slight  influence  in 
putting  the  purchaser  upon  his  inquiry.  •  •  * 
But  In  its  effect  upon  the  oredit  of  a  note.  It  is 
manifest  that  a  failure  to  pay  interest  is  not  to 
be  ranked  with  a  failure  to  pa;  principal.  Inter- 
est is  an  incident  of  the  debt,  and  differs  from 
it  in  many  respects.  It  is  not  subject  to  pro- 
test and  notice  to  indorsers,  or  days  of  grace  ac- 
cording to  the  law  merchant  Interest  is  not 
recovered  on  overdue  Interest;  and  the  statute 
of  limitations  does  not  run  against  it  until  the 
principal  is  due.  The  bolder  of  a  note' with  in- 
terest payable  annually  loses  no  rights  against 
the  parties  to  it,  whether  makers  or  indorsers, 
by  neglecting  to  demand  it;  and  he  has  the 
election  to  do  so  or  wait  and  collect  it  all  with 
the  principal.  •  •  •  We  are  referred  to  no 
case  in  which  it  has  been  held  that  failure  to 
pa;  interest,  standing  alone,  is  to  be  regarded 
sufficient  in  law  to  throw  such  discredit  upon 
the  principal  security  upon  which  it  Is  due,  as 
to  subject  the  holder,  to  the  full  extent  of  the 
securi^,  to  antecedent  equities." 

Hie  court  further  said: 

"While  nonpayment  of  interest  is  not  to  be 
allowed  the  effect  here  claimed  for  it,  it  Is  still 
a  fact  proper  to  be  considered  b;  the  jury,  in 
connection  with  other  circumstances,  on  the 
question  whether  the  holder  is  entitled  to  the 
position  of  one  who  has  taken  5n  good  faith  and 


without  actual  or  constructive  notice  of  eadsting 
defenses." 

In  the  case  of  McPberrln  v.  Tittle,  reported 
In  86  OkL  610, 129  Pac.  721  (particular  points 
at  page  723),  44  L.  R.  A.  (N.  S.)  395.  the  court 
said: 

"Is  the  fact  that  interest  Is  overdue  and  un- 
paid, of  itself,  sufficient  to  affect  the  purchaser 
of  a  negotiable  note  with  notice  that  the  instru- 
ment is  dishonored?  There  are  decisions  so  hold- 
ing," citing  authorities.  "The  better  rule,  and 
the  one  supported  by  the  text-writers  and  the 
weight  of  authority,  is  that  a  note  is  not  overdue 
by  reason  of  a  failure  to  pay  interest  prior  to 
the  maturity  of  the  principal,  in  the  absence  of 
a  stipulation  to  that  effect  because  the  interest 
is  a  mere  incident  to  the  debt,"  citing  authorities. 

This  case  holds  to  the  doctrine  announced 
in  Bank  v.  Kirby,  supra.  See,  also,  as  bear- 
ing upon  this  question,  Morgan  v.  United 
States,  113  U.  8.  476,  6  Sup.  Ot  588,  28  L.  Ed. 
10^ ;  Indiana  &  Illinois  By.  Co.  v.  Spragne, 
103  D.  S.  756,  26  Ll  Ed.  554;  CromweU  v.  Sac 
Co.,  96  D.  S,  61,  24  U  Ed.  681,  The  Mc- 
Plierrin  Case,  supra,  holds  to  the  doctrine 
that  the  presence  of  such  unpaid  coupons  is 
considered  a  material  circumstance  bearing 
on  the  question  whether  the  purchaser  ac- 
quired them  la  good  faith  and  without  no- 
tice, and  is  a  fact  to  be  considered  by  the 
jury  upon  that  Issue;  but  the  mere  fact  that 
negotiable  bonds,  not  due  upon  their  face, 
have  attached  to  them  coupons  past  due  and 
impaid,  does  not  show  dishonor  upon  the 
lace  of  the  bond.  See,  also,  McLane  v.  Pla- 
cervUle  &  S.  V.  Ry.  Co.,  66  Cal.  606,  6  Pac. 
748 ;  Cooper  v.  Hocking  Valley  Bank,  21  Ind. 
App.  358,  50  N.  B.  775,  69  Am.  St.  Rep.  365. 

The  tUrd  and  fourth  assignments  of  error  ■ 
are  Involved  in  the  question  hereinbefore  dis- 
cussed. 

The  result  of  this  litigation  may  be  unfor- 
tunate for  the  defendants,  but  we  see  no  es- 
cape for  them  in  the  record  before  us.  The 
Judgment  is  therefore  affirmed. 

Affirmed, 

liADD,  EVANS,  and  SAJDINQEB,  JJ.,  con- 
cur. 


STATE  V.  CliABK.    (No.  81665.) 

(Supreme  Court  of  Iowa.    June  22,  1917.) 

1.  Cmminal  Law  «=»811(1)— Rapb  <S=>59a)— 

INSTBUCTIONB— DEVlNTtlOIf      OP      OFFENaB— 

Nabbowins  Issues. 
In  a  prosecution  for  rape  on  a  female  ehild 
under  15  years,  an  instruction  that  before  jury 
could  find  defendant  guilty  the  state  must  estab- 
lish beyond  a  reasonable  doubt:  (1)  That  de- 
fendant had  intercourse  with  prosecntriz;  (2) 
that  she  was  a  female  child  under  the  age  of  lo; 
that,  if  these  two  things  have  been  so  proved,  the 
guilt  of  defendant  had  been  established ;  that, 
if  this  has  not  been  done  as  to  either  of  these 
two  ttdngK  deitendant  should  be  aoqultted— was 
correct  and  did  not  unduly  narrow  issues  because 
placed  at  the  beginning  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  i|  1969,  1971,  1972;  Rape, 
Cent  IMg.  I  88.] 
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2.  CxmiHAI.  IjAW  «s»811CL)— (ntlAXy-COBMCT 

iNSTBDcnoN  Emphasized. 
That  a  correct  instruction  was  emphasized 
by  placing  it  at  the  head  of  the  instructions  was 
not  reTersible  enor. 

[Ed.    Note.— iFor  other   eases,    see   Odminal 
Law,  Cent  Dig.  SS  1969,  1871,  1972.] 

8.  Ommtwal    Law     «=»790— Ik8IBU0TI0K»— 

UETHOD  or  PsESaHTATIOS. 

Instraction  that  instructions  were  to  be  con- 
sidered as  a  whole,  although  proper,  was  not 
required,  where  the  instructions  were  complete 
and  not  misleading  nor  conflicting. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  i  1806.] 

4.  Cbtmirai.  Law  «=>1172(1)— Appsal  awd 
Ebror  —  HEVEB8Ai/—lNSTRtJ0TioN8— Meth- 
od  OF  PXESBOITATIOR. 

Where  instructions  are  complete  and  not 
conflicting  or  misleading,  mere  method  of  pres- 
entation wBl  rarely.  If  ever,  constitute  reTersi- 
ble error. 

[Ed.    Note.— For  other   cases,    aee   CHminal 
Law,  Cent  Dig.  ft  8128,  31S4.1 

5.  CbikinaIi  Law  «s9768,  764(1)— flPBiAif— 
CoEBoioiT  or  JUBT. 

A  correct  instruction  that,  if  certain  ele- 
ments were  proveu,  guilt  is  established,  is  not 
coercion,  but  the  statement  of  an  inevitable 
condusion. 

[Ed.    Note.— For  other   cases,    see    Criminal 
Law,  Cent  Dig.  SI  1781, 1787, 1742, 1743, 1746.] 

6.  Cbiminal  Law  «=>761(11)— iNSTBtrcTiONa— 
ABsmamon  or  Fact. 

In  a  prosecution  for  rape,  instraction  that 
the  state  must  establish  tliat  defendant  in  having 
intercourse  with  her  did  penetrate  the  body,  etc., 
was  not  an  assumption  that  defendant  did  have 
intercourse  and  was  not  erroneous  for  failure  to 
add  "if  he  did  so  have  intercoarse." 

[Ed.    Note.— BV>r  othor   cases,    see   Criminal 
Law,  Cent  Dig.  H  1731,  1756w] 

7.  Cbimiwai,  Law  €=»768,  764(11)— Instbtjo- 
TioNS— IirvADiRO  Pboviitox  or  Jubt. 

In  a  prosecution  for  rape  on  a  fem^  under 
the  age  of  consent,  an  instruction  that,  if  it  is 
fonnd  that  no  force  was  used  except  such  as 
might  have  been  included  in  the  act  itself,  such 
act  does  not  relieve  the  defendant  of  the  charge 
as  made  in  the  indictment,  was  not  an  improper 
use  of  language,  from  which  the  jury  could  in- 
fer that  the  court  was  passing  on  the  weight  of 
conflicting  evidence,  and  was  not  an  invasion  of 
the  province  of  jury. 

[Bid.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  U  1731,  1739.} 

8.  Cbimiwai  Law  «=»811(6)— Instbuctiows 
— Cekdibilitt  or  WnNSssES. 

Instruction  that  you  ate  not  bound  to  take 
testimony  of  any  witness  as  absolutely  true,  etc., 
if  you  find  such  witness  is  mistaken  in  any  of 
the  facts  testified  to  by  him,  did  not  unduly  as- 
sail credibility  of  accused  because  using  word 
"him" ;  it  being  applicable  to  prosecutrix  in 
view  of  Code  1897,  g  48,  par.  3. 

[Ed.    Mote. — For   other    cases,    see   Criminal 
Law,  Cent  Dig.  {{  1787,  1971.] 

9.  Cbiminai.  Law  €=3763,  764(6)— Instbuv- 
noiTB— Takino  Issue  fbom  Jubt. 

Instruction  that  "evidence  has  been  admitted 
of  intercourse  more  than  18  months  before  the 
time  charged  in  the  indictment"  did  not  take 
such  issue  from  jury  because  not  reading  "evi- 
dence had  been  admitted  tending  to  prove,"  etc. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1731.] 


10.  CBiMinii.  Law  9E;all70<l)— Apmai,  AUD 
Ebbob— Rsvbbbibus  Ebbob— EXOI.USION  or 
Evidence. 
In  a  prosecution  for  rape  on  a  female  under 
the  age  of  consent  exduslon  in  evidence  of  a 
letter  writtoi  by  prosecutrix  while  she  and  de- 
fendant were  in  Jail,  stating  that,  "The  reason 
why  I  told  people  what  I  did  was  because  I 
thought  they  would  let  us  get  married,"  did  not 
justify  reversal,   as,  when  read  in  connection 
with  the  other  parts  of  letter  and  the  evidence, 
it.' did  not  show  that  accusation  was  not  true, 
and  made  solely  to  bring  about  a  marriage. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8145,  8149-3152.1 

Appeal  from  District  Court,  Blackbawk 
County;  Chas.  W.  Mullan,  Judge. 

Defendant  was  convicted  of  the  rape  of  a 
female  under  the  age  of  15  years,  and  ap- 
peals.   Affirmed. 

■  W.  W.  Woolley,  H.  B.  TnUar,  and  J.  O. 
Mnrtagh,  all  of  Waterloo,  for  appellant 
Geo.  Cosson,  Atty.  Gen.,  John  Fletcber,  Asst 
Atty.  Gten.,  and  Edward  J.  Wenner,  Walter 
R.  Frendi,  and  George  D.  Harris,  all  of  Wa- 
terloo, for  the  State. 

SALINGER,  J.  I.  On  complaint  against 
InstmcUons  given,  references  are  made  to  the 
abstract  These  are  so  narrow  that,  if  we 
confined  ourselves  to  what  they  point  out,  we 
would  begin  and  end  In  the  middle  of  lines, 
and  deal  with  detached  pieces  of  the  instruc- 
tions which,  detached,  are  without  meaning. 
We  have  been  compdJed  to  use  our  own  Judg- 
ment in  adding  context  in  order  to  deal  vrith 
what  Is  complalnied  of : 

[1]  Next  to  stating  what  the  Indictment 
charges,  the  plea,  and  that  defendant  claims 
he  did  none  of  the  things  charged,  the  jury 
is  told  that  before  defendant  may  be  found 
guilty  the  state  must  establish  beyond '  rea- 
sonable doubt:  Flxat,  that  defendant  had  In- 
tercourse with  Iva  Utley ;  seamd,  that  she  was 
a  female  cMId  then  under  the  age  of  15  years ; 
ttaat,  if  these  two  things  have  been  so  proven, 
the  guilt  of  defendant  is  estabiiahed,  and  the 
jury  should  so  find  by  Its  verdict;  that,  if 
this  has  not  been  done  as  to  either  of  these 
two  things,  defendant  should  be  acquitted. 
It  Is  presented  these  two  propositioiui  were 
"specially  indented  and  spaced  at  the  head  of 
the  Instructions  to  attract  attention,"  and 
that  tMs  much  of  tbe  charge  unduly  narrow- 
ed the  Issues  and  led  the  jury  to  think  noth- 
ing else  in  the  case  was  worthy  of  attention. 

[2]  The  crime  charged  consists  of  Inter- 
course with  a  female  child  under  15  yeora  of 
age.  It  cannot  be  an  Improper  narrowing  to 
make  conviction  depend  upon  proving  the  ele- 
ments which  c(Mistltttte  tbe  crime  charged. 
What  was  done  merely  sifted  the  material 
from  the  immaterial,  and  that  Is  the  purpose 
of  instructing  a  jury.  Nor  can  it  be  error 
that  a  correct  instruction  was  euipliaslzed. 
As  for  the  rest,  we  cannot  dictate  the  style 
of  composition  in  a  correct  Instruction,  or 
the  Juxtaposition  of  proper  elements  therein. 
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la.  This  all  seems  so  clear  tbat  we  feel  It 
Is  not  seriously  disputed.  This  Is  no  strained 
theory,  because  there  are  other  complaints 
of  the  same  statement  In  the  Instruction,  of 
which  It  might  be  said  they  present  a  com- 
plaint for  which  it  Is  possible  to  claim  more 
reason.  That  complaint,  as  we  understand  It, 
Is  the  charge  unduly  narrowed  the  Issues  be- 
cause It  speaks  In  terms  of  exclusion,  and 
thereby  makes  It  possible  to  convict  the  de- 
fendant, although  the  testimony  of  the  pros- 
ecutrix be  not  corroborated.  This  confuses 
a  statement  of  what  must  be  proven  beyond 
reasonable  doubt  with  a  guide  stating  what 
constitutes  such  proof.  In  this  instruction 
the  court  did  not  undertake  to  tell  the  Jury 
what  would  establish  the  two  elements  whldi 
would  Justify  conviction,  beyond  saying  they 
should  be  proven  beyond  reasonable  doabt. 
It  left  it  to  another  part  of  the  charge  to 
state  what  would  make  proof  beyond  reason- 
able doubt  of  those  elements.  It  there  £- 
rected  that  proof  of  penetration  was  essen- 
tial, and  that  the  testimony  of  prosecutrix 
must  be  corroborated.  True,  only  the  ele- 
ment of  penetration  was  put  close  to  the 
statement  of  the  two  elements  essential  to 
conviction,  and  that  the  part  dealing  with 
corroboration  is  some  66  lines  removed  from 
that  first  statement.  But,  as  said  before,  that 
is  mere  matter  of  method,  style,  and  diction. 

[3, 4]  lb.  In  like  case  Is  the  complaint  that 
the  Jury  was  not  told  the  instructions  were 
to  be  considered  as  a  whole,  and  might  not 
consider  any  detached  line  or  lines  separately 
and  Independently.  It  is  proi>er  to  give  such 
an  Instruction,  of  course.  We  know  of  no  re- 
QUirement  that  the  trial  judge  must  have  in 
the  Instructions  an  index  to  the  instructions, 
advising  the  Jury  where  different  points  in 
the  charge  may  be  found  therein  and  that 
none  so  specified  Is  to  be  considered,  detach- 
edly.  If  all  that  is  required  is  found  in 
the  charge  as  a  whole,  and  there  is  noth- 
ing conflicting  or  misleading,  mere  method  of 
presentation  will  rarely,  if  ever,  constitute 
reversible  error. 

[S]  Ic.  Next,  It  is  said  tbat  to  follow  up 
the  statement  that  the  guilt  of  defendant  is 
established  If  said  two  elements  were  proven, 
with  the  statement  that  if  these  were  proven 
the  Jury  should  so  find  by  its  verdict,  in  ef- 
fect, "coerced  and  urged  to  convict"  We 
think  otherwise.  A  correct  statement  that, 
if  certain  elements  were  proven,  guilt  Is  es- 
tablished, makes  it  follow  the  Jury  should 
find  defendant  guilty  by  their  verdict  It  is 
not  coercion,  but  the  statement  of  an  inevita- 
ble deduction.  How  strained  all  this  is  be- 
comes apparent  when  it  Is  remembered  the 
Jury  was  told  that  if  either  of  these  ele- 
ments were  not  proven,  there  should  be  a  ver- 
dict of  acquittal.  Upon  the  reasoning  of  ap- 
pellant, this  Is  a  coercion  to  acquit. 

We  have  given  no  consideration  to  that 
part  of  the  brief  for  appellant  which  presents 
our  Tarlous  dedslona  condemning  Instruc- 


tloiiB  held  erroneous  for  conflict,  nnAiie  em- 
phasis, or  other  reasons.  The  law  these  an- 
nounce is  undeniable,  but  Is  inapplicable^ 
The  instruction  under  consideration  violated 
nothing  condemned  In  these  cases,  and  said 
instruction  presents  no  reversible  error. 

[I]  II.  Complaint  is  made  of  lines  26  to  38, 
Inclusive,  page  26,  of  the  abstract  These 
lines  are: 

"In  determining  whether  the  defendant  la 
guUt?  of  the  crime  of  rape  by  reason  of  having 
carnally  known  and  abused  the  said  Iva  Utley, 
and  in  having  sexual  intercourse  with  her,  you 
are  instructed  that  the  state  mast  establish,  be- 
yond a  reasonable  doubt,  that  the  defendant  in 
having  sexual  intercourse  with  her  ^d  penetrate 
the  body  of  the  said  Iva  Utley  in  the  act  of  sex- 
ual intercourse." 

It  Is  argued  there  should  have  been  add- 
ed, "if  he  did  so  have  intercourse  with  her"; 
that  without  this  the  court  assumed  for  the 
Jury  "that  the  defendant  did  carnally  know 
and  abuse  the  prosecutrix  and  did  have  sex- 
ual intercourse  with  her."  It  is  added  that 
this  matter  was  obviously  for  the  Jury  to 
determine,  that  It  must  have  been  influenced 
"by  the  manner"  adopted  by  the  court  "of  re- 
ferring in  this  instruction  to  the  Issue  of 
carnal  knowledge  and  intercourse,"  and  that 
It  was  needless  for  the  court  to  refer  to  the 
matter  in  this  way,  and  so  doing  was  prej- 
udicial. 

The  jury  was  told  time  and  again  that  the 
fact  of  whether  there  was  intercourse  was 
for  them.  That  being  so,  we  have  fully  set 
out  the  matter  complained  of,  and  the  com* 
plaint  made  of  it  because  merely  doing  this 
will  demonstrate  the  complaint  Is  not  well 
made. 

[7]  III.  One  part  of  the  charge  tells  the 
jury,  though  It  may  find  from  the  evidence 
that  no  force  was  used  by  the  defendant  ex- 
cept such  as  might  have  been  included  in  the 
act  Itself,  "such  act  does  not  relieve  the  de- 
fendant of  the  charge  of  rape  and  Is  no  de- 
fense to  such  charge  as  made  In  the  indict- 
ment" OChe  complaint  is  the  jury  might 
find  from  the  evidence  that  no  force  was 
used  by  the  defendant  and  may  have  thought 
"the  court  was  merely  expressing  a  view  as 
to  what  the  evidence  indicated  on  the  issue 
of  force  and  sexual  intercourse,  and,  if  so, 
this  was  an  Invasion  of  the  province  of  the 
jury" — ^that  It  was  improper  to  use  language 
from  which  the  jury  might  fairly  understand 
the  court  was  passing  on  the  weight  of  con- 
flicting evidence. 

It  is  true  this  should  not  be  done  as  to 
conflicting  evidence.  We  think  it  was  not 
done,  and  that  there  is  no  merit  in  any  part 
of  this  objectl(Hi. 

[8]  IV.  It  Is  urged  that  the  credibility  of 
the  defendant  as  a  witness  was  unduly  as- 
sailed in  the  Instructions.  Most  of  the  refer- 
ences made  to  the  abstract  in  support  of  this 
point  out  cautions  against  the  testimony  for 
the  state  and  requirements  that  the  testi- 
mony of  the  prosecutrix  be  corroborated. 
True,  In  the  general  lustruction  that  the  Jury 
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Is  the  sole  Jadge  of  the  weii^t  ot  tbe  evi- 
dence and  tbe  credibility  of  the  wltnesaea,  It 
Is  told  to  consider  the  interest  of  tbe  wit- 
nesses In  the  resnlt  This,  standing  alone, 
Is  proi>er,  of  coarse.  But  the  claim  that  this 
dealt  nnfalrly  with  the  testimony  of  the  de- 
fendant as  a  witness  Is  not  so  much  grotinded 
on  this  part  of  the  InstmctioD,  but  upon  an- 
other'part  of  tbe  same  general  Instmctlon, 
whl<ih  Is: 

"Ton  are  not  bonnd  to  take  the  testiinony  of 
any  witness  as  abaolutdy  tme,  and  you  should 
not  do  so  if  you  are  satisfied  from  all  the  facts 
and  circumstances  in  evidence  that  such  witness 
is  mistaken  in  any  of  the  facts  testified  to  by 
him." 

Tbe  argument  Is  that  using  tbe  word 
"blm,"  because  It  does  not  tondi  the  testi- 
mony of  tbe  female  prosecutrix,  singles  out 
defendant  as  witness  on  his  own  behalf. 
This  objection  Is  utterly  strained  and  hyper- 
crlticaL  l^e  Jury  could  not  In  reason  so 
hare  understood  It,  and  the  statute  provides: 
"Words  Importing  the  masculine  gender  only 
may  be  extended  to  females."  Paragraph  8, 
i  48,  Code  1897. 
[1]  4a.  It  was  said  In  one  Instruction: 
"Evidence  as  to  the  defendant  having  had  in- 
tercourse with  the  prosecuting  witness  more 
than  38  m<xiths  before  the  time  charged  in  the 
indictment  has  been  admitted  upon  toe  trial  of 
this  case." 

One  objection  to  this  is  tbe  following: 
"Our  argument  that  this  was  prejudicial  is 
snperfluous,  in  view  of  the  same  error  having 
been  committed  in  other  parts  of  the  charge,  and 
having  been  already  argned." 

The  argument  is  not  very  clear  to  us.  Tfte 
additional  complaint  is  that,  since  defend- 
ant denied  he  ever  had  intercourse  with  pros- 
ecutrix and  therci  was  evidence  of  Intercourse 
both  within  and  before  that  18  months,  tbe 
court  failed  to  leave  the  issue  of  intercourse 
before  tbe  18  months  to  tbe  Jury,  because  It 
did  not  say  Instead  of,  "evidence  has  been 
admitted  of  intercourse  more  than  18  months 
before  the  time  charged  In  tbe  indictment," 
evidence  bad  been  admitted  "tending"  to 
prove  such  Intercourse.  It  must  suffice  that 
we  say  tbe  objection  Is  not  well  taken. 

If  there  be  other  objections  to  the  Instruc- 
tions, what  has  been  said  covers  them,  or 
their  type. 

V.  For  the  purpose  of  this  review  it  Is 
established  that,  while  both  prosecutrix  and 
defendant  were  in  Jail,  tbe  girl  wrote  de- 
fendant the  following  note: 

"Hello  John :  Did  Mr.  Mason  go  your  bonds. 
I  hope  be  did  so  yon  can  get  out.  The  reason 
why  I  told  people  what  i  did  was  because  I 
thought  they  would  then  let  us  get  married,  if  I 
must  go  to  school  at  Mltchelville  I  won't  be  gone 
long  and  we  can  get  married.  I  still  love  you 
and  hope  it  will  come  out  all  right." 

Tbe  defendant  made  due  offer  of  this  pa- 
per in  evidence,  and  it  was  excluded  on  the 
objection  that  its  contents  were  Irrelevant 
and  Immaterial,  and  not  an  issue  In  tbe  case. 

[10]  The  majority  is  of  opinion  that  this 
exdoslon  does  not  Justify  a  reversal.  Its 
views  are  tbos  stated  by  I«dd,  3,i 


"I  am  not  persuaded  that  an  inference  may  be 
drawn  from  the  note  sent  to  defendant  by  prose- 
cutrix, while  both  were  in  jail,  that  the  accusa- 
tion was  not  made  because  true,  but  solely  to 
bring  about  a  marriage.  The  only  language 
which  oonld  possibly  warrant  such  an  infermce 
is  the  following :  "The  reason  why  I  told  people 
what  I  did  was  because  I  thought  they  would 
then  let  us  get  married.'  In  the  first  place,  this 
does  not  carry  the  implication  that  what  she 
'told  people'  was  untrue.  What  she  had  told 
would  not  naturally  have  been  divulged  but  for 
some  compelling  circumstance,  and  this  she 
plainly  states ;  l.  e.,  to  clear  the  way  for  their 
marriage.  The  plain  implication  is  that  but  for 
this  she  would  not  have  told  their  secret  Kvery 
word  written  was  entirely  consistent  with  the 
truthfulness  of  her  Etory,  and  the  jury  might  not, 
had  the  note  been  before  them,  properly  have  in- 
ferred an  implied  denial  of  the  trnth  of  her  ac- 
cttsatioD.  Other  portions  of  the  note  tend  to 
confirm  her  story  for  It  is  scarcely  possible  that 
this  child  of  his  deceased 'wife,  scarcely  15  years 
of  age,  would  have  written  him  of  her  love  and 
desire  to  marry  but  for  meretricioaa  rdationa 
previously  existing  between  them.  Her  mother 
had  departed  this  life  in  November,  1914,  and 
she  attained  15  years  of  age  April  20,  1915. 
Though  the  defendant  denied  having  sustained 
improper  relations  with  her,  he  testified  that: 
'Sometimes  Iva  slept  on  springa,  and  sometimes 
she  slept  with  me.  Mr.  Wright  when  building 
the  fires  could  see  the  front  room  where  Iva  and 
I  slept  and  where  the  view  was  not  obstructed. 
There  was  perhaps  a  dozen  times  when  Wright 
was  there  that  Iva  became  frightened  and  in- 
sisted on  lying  on  my  bed.  Iva  said  at  these 
times  that  she  was  afraid  to  sleep  alone.'  He 
then  swore  that  it  had  been  her  cnstom  to  sleep 
with  him  since  4  or  4^  years  old.  Wright  tes- 
tified that  be  had  boarded  there  6  or  6  weeks, 
during  which  defendant  and  this  girl  occupied 
the  same  bed ;  and,  coupling  all  this  with  what 
appears  in  this  note  and  m  her.  story,  it  be- 
comes very  clear  that  there  is  no  implication 
that  she  intended  in  the  note  to  deny  having 
told  the  truth.  Both  say  they  had  repeatedly 
occupied  the  same  bed,  and  the  circamatance 
that  she  as  a  child  had  slept  in  his  bed  scarcely 
justified  their  occupancy  of  the  same  bed  after 
the  only  legitimate  tie  between  them  had  been 
severed  by  his  wife's  death  and  she  was  past 
the  age  of  puberty.  In  view  of  this  record,  it 
seems  utterly  impossible  that  tbe  jury  could 
have  construed  the  note  into  a  denial  of  what 
prosecutrix  had  testified  to.  To  do  so  exacts 
the  exercise  of  extraordinary  imaginative  pow- 
ers of  such  high  order  as  not  to  be  imputed  to 
persons  pursuing  the  ordinary  walks  of  life,  and, 
this  being  so,  the  note  could  not  have  been  ac- 
corded potential  consideration  as  an  item  of  im- 
peaching evidence.  In  my  opinion  the  ruling 
excluding  the  testimony  of  its  contents  was  with- 
out prejudice,  and  the  judgment  should  be  af- 
firmed.'*^ 

Upon  analysis,  this  Is  an  assertion  that: 
First,  no  error  was  committed ;  and,  second, 
that  If  there  was,  the  record  shows  It  was 
without  prejudice.  The  argument  for  these 
positions  Is:  (a)  The  statement,  "the  reason 
why  I  told  people  what  I  did  was  because 
I  thought  they  would  then  let  us  get  mar- 
ried," does  not  carry  an  Implication  that 
what  she  "told  people"  was  untrue,  and 
every  word  written  Is  entirely  consistent  with 
the  accusation  made  by  her  being  a  trutbful 
one.  (b)  No  Inference  may  be  drawn  from 
this  that  the  accusation  that  prosecutrix 
had  made  is  false,  (c)  It  cannot  be  Inferred 
that  what  was  written  was  not  written  solely 
to  bring  about  a  marriage^    (d)  The  true  con- 
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stimetlon  Is  that  8be  would  not  bare  told 
what  was  true  except  for  a  compelling  de- 
sire to  dear  the  way  tor  marriage,  (e)  And 
that,  therefore,  If  the  note  had  gone  to  the 
Jury,  it  could  not  possibly  have  Inferred 
therefrom  any  denial  of  the  truth  of  the  ac- 
cusation that  had  been  made. 

The  finding  that  there  was  no  prejudice 
divides  as  follows:  (1)  It  is  undisputed  that 
the  two  occupied  the  same  bed  often.  (2) 
Though  this  had  continued  ever  since  the 
girl  was  4^  or  6  years  old,  this  does  not 
Justify  the  continuance  of  this  practice  after 
the  mother  had  died  In  November,  1914,  at 
which  time  the  girl  lacked  some  4  months  of 
being  15  years  old,  and  when  she  had  passed 
the  age  of  puberty.  (3)  The  truth  of  the 
accusation  has  corrol>oratlon,  because  it  is 
scarcely  possible  that  this  child  of  the  deceas- 
ed wife,  scarcely  13  years  old,  would  have 
written  of  her  affection  and  desire  to  marry 
if  there  had  not  been  previously  existing 
meretricious  relations.  (4)  The  entire  note 
Is  so  worded  that,  when  backed  up  by  the 
testimony  tending  to  show  that  the  accusa- 
tion was  a  truthful  one,  it  becomes  very  dear 
that  there  was  no  intention  to  deny  that  she 
had  told  the  truth.  (6)  For  which  reasons 
the  Jury  could  not  have  accorded  the  note 
potential  consideration  as  an  item  of  im- 
peaching evidence,  and  to  have  inferred  from 
the  note  a  confession  that  the  accusation  was 
false  exacts  the  exercise  of  extraordinary 
imaginative  iwwers  of  such  high  order  as 
not  to  be  imputable  to  persons  pursuing  the 
ordinary  walks  of  life. 

With  all  due  respect,  the  writer  of  this  dis- 
sent thinks  that,  passing  all  else,  the  major- 
ity has  confused  error  with  rendering  error 
nonprejudldal,  overlooked  the  difference  be- 
tween a  jury  question  and  what  is  estab- 
lished as  matter  of  law,  and  has  so  inter- 
mingled what  is  sound,  standing  alone,  as 
that  the  deduction  from  the  combination  is 
untenable.  Assume  with  the  majority  that 
the  evidence  of  intercourse  was  exceedingly 
strong.  That  may  work  that  error  in  ex- 
cluding the  note  was  not  prejudicial.  But 
it  does  not  sustain  the  argument  that  there- 
fore the  note  did  not  contain  an  admission 
the  writer  had  falsely  accused  defendant  of 
having  had  intercourse.  That  is  self-evident; 
for,  if  the  note  had  the  words,  "I  swore 
falsely  in  saying  you  had  connection  with 
me,"  the  statement  would  be  In  the  note,  and 
the  jury  would  have  to  find  that  It  was, 
even  if  defendant  admitted  the  intercourse. 
So  of  a  related  argument  Even  if  it  be  true 
that  people  rarely  say  they  have  testified 
falsdy  when  they  have  testified  truly,  that 
would  hardly  be  material  if  the  admission 
U  made.  And,  on  the  other  hand,  If  there 
be  no  such  admission,  that  such  an  one  is 
rarely  made  is  quite  immaterial  and  irrele- 
vant 

Be  agrees  that,  if  the  note  as  matter  of 
law  contains  no  admission  of  a  false  accusa- 
tion. It  had  DO  direct  matter  <tt  potential 


Impeadunent,  bnt  is  not  aUe  to  agree  that, 
if  the  Jury  could  find  the  writing  had 
such  admission,  it  was  right  to  exdude  the 
writing  because  the  evidence  of  guilt  was 
strong.  The  fact  that  the  Jury  believed  the 
prosecutrix  gave  the  whole  of  evidence  its 
greatest  item  of  strength.  Without  believing 
her,  it  is  highly  probable  there  would  have 
been  no  conviction.  It  was  surely  never  be- 
fore held  that  because  testimony  is  strong  it 
was  not  permissible  to  show  that  a  witness 
who  contributed  greatly  to  its  strength  had 
stated  out  of  court  wliat  vitally  discredited 
his  testimony.  In  the  last  analysis,  the  ma- 
jority holds,  on  this  head,  that  because  when 
a  thing  is  not  said  In  a  letter  the  letter  has 
no  Impeadilng  effect;  therefore  it  was  not 
said. 

If  the  note  had  stated,  "The  reason  why 
I  swore  falsdy  to  what  I  did  was  to  bring 
about  our  marriage,"  the  majority  would 
be  with  the  writer.  If  it  stated.  "I  truthful- 
ly swore  you  had  intercourse  with  me  be- 
cause I  bdleved  that  would  promote  our 
marriage,"  he  would  still  think  the  note 
should  not  have  been  excluded.  For  the  Jury 
could  find  that  the  desire  for  marriage  was 
a  motive  for  making  the  accusation  falsely. 
But  in  the  supposed  case  he  wonld  agree 
that  the  note  contained  no  direct  admission 
that  the  accusation  was  false.  Unfortunate- 
ly for  ease  in  settling  the  question  before  us, 
prosecutrix  made  neither  of  these  plain  state- 
ments. What  she  did  say  was,-  "The  reason 
why  I  told  people  what  I  did  was  because 
I  tiiought  then  they  would  let  us  get  mar- 
ried." He  agrees  this  is  not  saying  in  ao 
many  words,  "The  only  JustlflcatiOD  I  had  for 
accusing  yon  is  that  I  wanted  to  promote  oar 
marriage."  But  what  is  enumerated  exdudes 
what  is  not;  and  while  the  Jury  could  find 
that  here  was  no  admission  of  false  accusing, 
and  that  all  that  is  admitted  is  that  the 
truth  was  told  to  hdp  bring  about  marriage, 
it  could,  he  thinks,  find  also  that  when  one 
writes  he  told  something  for  the  reason  that 
he  hoi)ed  thereby  to  bring  about  a  marriage, 
he  admits  there  Is  no  other  reason  for  having 
told  it — which  excludes  the  reason  that  he 
told  it  because  it  was  the  truth.  He  agrees 
the  jury  could  find  no  false  accusation  is 
admitted,  but  does  not  believe  that  either 
the  trial  or  this  court  has  the  right  to  say 
that  no  Juror  could  reasonably  say  such  an 
accusation  was  admitted.  That  is  just  what 
the  majority  effectuates.  It  is  no  answer 
to  say  that  any  juror  who  did  so  would  have 
to  have  extraordinary  imaginative  powers  of 
such  high  order  as  may  not  be  imputed  to 
persons  pursuing  the  ordinary  walks  of  life. 
We  may  assume  that  the  panel  would  not 
have  12  -men  thus  endowed  or  burdened,  as 
you  please.  But  it  might  have  one  who  had 
more  power  to  infer  than  is  possessed  by  Judg- 
es of  this  court  That  he  has,  is  no  reason  why 
he  should  not  be  allowed  to  vote  against  con- 
viction, no  reason  why  he  should  not  be  allow- 
ed  to  consider  some  item  of  evidence  In  fear 
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ttaat'lie  wlM  able  to  rie«  aometblng  in  It  that 
tbeso  Judges  would  not  be  able  to  see.  It  Is  no 
ground  for  challenging  a  juror  that  he  has 
more  than  average  faculty  toe  inference, 
analTsls,  and  deduction,  or  eVen  that  he  has 
a  powerful  ImaginatloD.  The  facts  are  to  be 
found  by  Juries,  and  by  use  of  such  ijowers 
as  they  have,  even  U  these  differ  from  those 
tve  have.  We  may  not  say  a  Jury  may  not 
find  a  fact  which  with  our  own  endowment 
we  would  not  have  found.  The  writer  thinks, 
too,  that  another  argument  of  the  majority 
Is  two-edged.  True,  the  Jury  could  have 
found  from  the  letter  that  there  had  been 
illicit  relations,  because  the  girl  would  not 
write  as  she  did  If  there  had  not  been.  At 
the  outset,  if  the  letter  had  both  good  and 
ill  for  defendant,  that  was  no  Justification 
for  excluding  It  over  his  objection.  Be  had 
the  right  to  take  the  chance  whether  one 
view  of  It  would  help  him  more  than  an- 
other would  hurt.  But,  aside  from  that, 
even  as  the  tone  of  the  note  might  tend  to 
prove  Intercourse,  it  might  lead'  a  Jury  to 
think  that  no  such  affection  as  the  note 
evinces  would  exist  if  defendant  had  wrong- 
ed  its  writer. 

Tha  essence  of  the  error  of  the  majority  is 
that  it  holds  the  letter  can  bear  but  one  con- 
struction, as  matter  of  law.  The  writer 
thinks  reasonable  men  could  so  construe  it, 
and  that  equally  reasonable  men  could  find 
the  construction  defendant  urges.  Even  for 
this  ultimate  view  he  finds  that  be  is  not 
wholly  without  support.  In  Sparf  v.  United 
States,  166  U.  S.  at  page  182,  15  Sup.  Ct.  at 
page  324,  39  L.  Ed.  843,  the  majority  upheld, 
a  trial  court  in  instructing  a  Jury  that  they 
most  convict  of  murder  or  nothing.  Justices 
Gray  and  Shiras  dissented  from  sudi  amdn- 
slon,  and  In  so  doing  said: 

"He  (the  trial  court)  thus  rabstituted  his  own 
decisios  upon  this  question  of  fact  for  the  de- 
cision of  the  jury,  to  which  the  defendants  were 
entitled  under  the  Constitution  and  laws  of  the 
United  States.  If  all  the  justioes  of  this  court 
sboold  concur  in  the  opinion  of  the  Judire  below 
upon  this  qnestion  of  fact,  still  the  defendants 
have  not  had  the  question  decided  by  the  only 
tribunal  competent  to  do  so  under  the  Constitu- 
tion and  laws." 

The  writer  agrees  tltat  a  case  for  the  state 
might  be  so  strong  as  that  excluding  some  evi- 
dence would  be  proven  to  be  error  without 
prejudice,  but  does  not  agree  that  here  is 
such  a  case.  The  defendant  denies  guilt. 
The  testimony  of  the  prosecutrix  is  weakened 
by  this  letter,  wlilch  we  must  consider  on 
the  question  of  whether  the  strength  of  the 
evidence  cures  excluding  the  letter.  While 
it  is  true  the  parties  occupied  the  same  l>ed, 
it  Is  also  true  thatithis  was  dona  with  abso- 
lute ladL  of  concealment,  and  that  there  is  no 
dispute  of  his  statement  that  she  came  to 
Ills  bed  because  she  was  frightened — which 
sustains  defendant  In  his  claim  that  no  wrong 
was  thought  of,  or  don&  The  writer  has  no 
desire  to  deny  OiaX,  the  practice  was  highly  re- 


pugnant to  the  usual  standards  of  refined' 
living.  But  there  are  many  who  are  coarse 
and  have  no  conception  of  these  standards. 
That  disregard  invites  missionary  work,  but 
must  still  be  an  argument 'for  innocence  when 
practiced  by  those  who  liave  no  appreciation 
of  these  standards. 

In  the  opinion  of  the  writer,  the  cause 
should  be  remanded  for  a  new  trial  on  ac- 
count of  the  exclusion  of  the  letter ;  but,  as 
the  majority  think  otherwise,  the  Judment  be- 
low will  stand  afllrmed.  All  concur  as  to  dl- 
vldons  I,  II,  III,  and  IV  of  the  opinion.  As 
to  affirmance,  LADD,  WEAVER,  EVANS, 
PRESTON,  and  STEVENS,  JJ.,  concnr. 


STATE  V.  KUBDIKA.    CNo.  81712.) 
(Supreme  Court  of  Iowa.    June  20,  1917.) 

Appeal  from  District  Court,  Linn  County ; 
Milo  P.  Smith,  Judge. 

Defendant  was  indicted  on  a  charge  of  statu- 
tory rape;  tried  to  a  jury  and  convicted.  H« 
appeals.   Affirmed. 

O.  v.  Buresh,  of  Cedar  Rapids,  for  appellant 
H.  K.  liockwood,  0>.  Atty.,  of  Cedar  Rapids,  for 
the  StetSL 

PER  CURIAM.  The  defendant  was  indicted 
for  and  convicted  of  the  crime  of  rape  committed 
upon  a  child  under  the  age  of  consent.  The 
cause  was  tried  to  a  jnry  and  a  verdict  of  guilty 
returned  against  the  defendant  as  charged. 
Judgment  having  been  entered  upon  the  verdict, 
the  defendant  appeals. 

The  cause  comes  to  us  for  eonsideration  npon 
a  transcript  of  the  minutes  of  the  testimony 
taken  on  tne  trial,'the  instructions  given  by  the 
court  to  the  jury,  instructions  asked  by  the  de- 
fendant and  refused,  a  motion  for  a  new  trial 
overruled  by  the  court,  and  this,  without  any 
argument  on  the  part  of  either  party,  and  with- 
out our  attention  being  called  to  any  spe<4&o 
errors  committed  by  the  court  justifying  a  re- 
versal. 

However,  we  have  examined  the  record  with 
care  and  nnd  no  ground  for  interfering  with 
the  judgment  of  the  court,  and  the  same  is 
therefore  affirmed. 

AfBrmed.    All  concur. 


AliSHEIMER  et  aL  v.  S^ATE. 

(Supreme  Court  of  Wisconsin.    June  12,  1917.) 

1.  CRimnAi.  Law  «=»1186(4)— Appkai>-Pbej- 
tTDiciAL  Ebror  —  Statkmknts  in  Opening 
Statement— Statute. 
In  a  prosecution  for  assault  with  intent  to 
rob,  being  unarmed,  where  the  information  did 
not  allege  that  defendants  had  been  previously 
convicted  of  crime,  and  the  district  attorney  stat- 
ed to  the  jury,  in  his  opening  statement,  that  he 
would  show  such  convictions,  and  objections  to 
the  improper  remarks  were  overruled  by  the 
court,  and,  at  the  end  of  the  trial,  the  district 
attorney  having  failed  to  introduce  record  proof 
of  the  convictions,  the  trial  court  charged  tiiat 
the  jury  should  disregard  the  statements  made 
by  ue  district  attorney,  the  error  aifected  de- 
fendants' substantial  rights  within  St.  1915,  | 
3072m,  providing  that  no  judgment  shall  be  re- 
versed unless  it  shall  appear  that  the  error  com- 
plained of  lias  affected  substantial  rights. 
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2.  iNDICnOEST   AHD   Irtobmatiow    «=>114  — 

Pbiob  Oonvictioh— Necessity  of  Allega- 
tion. 
If  defendants  had  been  previously  convict- 
ed of  crime,  and  the  state  desired  to  show  the 
fact,  the  fact  should  have  been  alleged  in  the  in- 
formation, and,  if  not  so  alleged  when  filed,  the 
information  might  have  been  amended  on  leave 
of  court ;  when  such  facts  are  set  ont  in  the  in- 
formation and  are  admitted  by  the  defendant,  it 
rdating  only  to  the  punishment,  it  is  prejudicial 
to  allow  proof  of  them  and  comment  on  them  by 
the  state. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  301-307.] 

Winslow,  O.  3.,  and  Marshall  and  Vinje,  JJ., 
dissenting. 

Error  to  Municipal  Court  of  Dane  OoimJy ; 
A.  O.  Hoppmann,  Judge. 

Joseph  Alsheimer  and  Herman  Kronenberg 
were  convicted  of  assault  with  Intent  to  rob, 
being  unarmed,  and  they  bring  error.  Re- 
versed, and  cause  remanded  for  new  trial. 

Assault  with  Intent  to  rob.  The  plaintiffs 
in  error,  Alsbelmer  and  Kronenberg,  herein- 
after designated  defendants,  on  the  29th  day 
of  March,  1917,  were  convicted  of  the  crime 
of  committing  an  assault  with  intent  to  rob, 
being  nnaxmed.  The  information  Is  as  fol- 
lows: 

"I,  Harry  SauthotT,  district  attorney  for  said 
Dane  coun^,  hereby  inform  said  conrt  that  Jos- 
eph Alsheimer  and  Herman  Kronenberg,  on 
the  25th  day  of  February,  1917,  at  the  dty  of 
Madison,  in  said  Dane  county,  did  unlawfullv 
and  feloniously  assault  one  Albert  Wendt,  with 
force  and  violence  and  with  intent  then  and 
there  to  rob,  not  being  armed  with  a  dangerous 
weapon,  aifalnst  the  peace  and  dignity  of  the 
state  of  Wisconsin." 

In  bis  opening  statement  to  the  jury  the 
district  attorney  stated:  (1)  That  he  would 
show  by  the  clerk  of  the  court  that  the  de- 
fendant Alsheimer  In  December,  1914,  had 
been  convicted  of  the  crime  of  burglary  and 
sentenced  to  two  years  in  the  state  prison; 
<2)  that  the  defendant  Kronenberg  had  been 
convicted  of  the  crime  of  burglary  In  De- 
cember, 1908 ;  (3)  that  Kronenberg  had  been 
convicted  of  the  crime  of  burglary  on  June 
4,  1912;  and  (4)  that  he  would  show  that 
defendant  Kronenberg  bad  been  convicted  of 
the  crime  of  burglary  In  February,  1904.  To 
each  of  these  statements  as  made  counsel  for 
defendants  objected  on  the  ground  that  the 
statements  were  prejudicial,  and  requested 
the  court  to  admonish  the  district  attorney 
and  to  Instruct  the  jury  that  they  should 
disregard  the  statements  made  by  him.  The 
court  overruled  the  objection,  and  the  trial 
proceeded.  In  his  Instruction  given  at  the 
close  of  the  trial  the  court  said: 

"Gentlemen  of  the  jury,  in  the  opening  state- 
ment made  by  the  district  attorney  yMterday 
he  referred  to  certain  records  of  the  defendants 
'in  this  case,  which  he  said  he  would  introduce  in 
evidence.  I  want  to  instruct  you,  now,  as  you 
know  that  no  such  evidence  has  been  introduc- 
ed, no  records  have  been  introduced  with  refer- 
ence to  any  offense  or  offenses  of  any  kind  here- 
tofore committed  by  the  defendants,  and  the 
conrt  instructs  you  that  all  the  statements  made 
by  the  district  attorney  so  far  as  they  refer  to 


those  records  of  these  defendants  and  those  of> 
fenses  or  any  records  of  the  defendants  in  the 
past,  ^ou  must  entirely  disregard.  They  are 
not  evidence  in  the  case  at  all,  and  the  court  now 
withdraws  those  statements  from  yon,  gentle- 
men of  the  jnry." 

The  Jnry  found  both  defendants  guilty,  and 
they  were  sentenced  to  the  state  prison  at 
Waupun  for  a  period  of  two  years,  and  this 
writ  is  prosecuted  to  review  the  judgment 

Elmore  T.  Elver  and  Henry  H.  Morgan, 
both  of  Madison,  for  plaintiffs  In  error. 
Walter  0.  Owen,  Atty.  Gen.,  and  Harry 
Sautboff,  Dlst.  Atty.,  of  Madison,  for  the 
State. 

ROSENBEBRT,  J.  (after  stating  the  facts 
as  above).  That  evidence  of  such  prior  con- 
victions could  not  be  received  unless  such 
prior  convictions  were  alleged  In  the  Infor- 
mation has  been  repeatedly  determined  by 
this  court  Paetz  v.  State,  129  Wis.  174,  107 
N.  W.  1090,  9  Ann.  Cas.  767;  Howard  v. 
State,  139  Wis.  529,  121  N.  W.  133;  Dahl- 
gren  v.  State,  163  Wis.  141,  157  N,  W.  531. 
That  It  was  error  for  the  district  attorney, 
such  facts  not  being  set  forth  In  the  infor- 
mation, to  make  the  statements  which  he 
did  to  the  Jury,  is  likewise  well  established. 
Buel  V.  State,  104  Wis.  132,  80  N.  W.  78; 
Baker  v.  State,  120  Wis.  135,  97  N.  W.  566; 
Paulson  V.  State,  118  Wis.  89,  94  N.  W.  771. 
No  attempt  was  made  to  amend  the  informa- 
tion, and  no  effort  was  made  to  Introduce 
evidence  In  support  of  the  statements  made 
by  the  district  attorney. 

"Section  3072m.  No  judgment  shall  be  revers- 
ed or  set  aside  or  n^W  trial  granted  in  any  ac- 
tion or  proceeding,  civil  or  criminal,  on  the 
ground  of  misdirection  of  the  jnry,  or  the  im- 
proper admission  of  evidence,  or  for  error  as  to 
any  matter  of  pleading  or  procedure,  unless  in 
the  opinion  of  the  court  to  which  the  anplica- 
tion  is  made,  after  an  examination  of  the  en- 
tire action  or  proceeding,  it  shall  appear  that 
the  error  complained  of  has  affected  the  substan- 
tial rights  of  the  party  seeking  to  reverse  or 
set  aside  the  judgment,  or  to  secure  the  new 
trial." 

Does  It  appear  that  the  substantial  rights 
of  the  defendants  are  affected  by  the  error 
complained  of?  The  evidence  upon  which 
the  defendants  were  found  guilty  was  far 
from  conclusive,  and  different  Juries  might 
very  well  arrive  at  different  results.  As  was 
said  by  this  court  In  Paulson  v.  State,  118 
Wis.  89,  99,  94  N.  W.  771,  774: 

"In  a  doubtful  case  even  the  trained  judicial 
mind  can  hardly  exclude  the  fact  of  previous  bad 
character  or  criminal  tendency  and  prevent  its 
having  effect  to  swerve  such  mind  toward  ac- 
cepting conclusion  of  guilt.  Much  less  can  it 
be  expected  that  jurors  can  escape  such  effect" 

[1]  Had  the  district  attmney  made  any  one 
of  the  statements  complained  »f,  objection 
thereto  been  promptly  sustained,  and  the 
Jury  then  and  there  Instructed  to  disregard 
such  statement,  It  might  be  said  that  the 
substantial  rights  of  the  defendants  were  not 
affected.    In  this  case,  however,  objection  to 
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the  Improper  remarks  was  made  promptly, 
and  repeated  as  each  statement  was  made, 
and  the  objection  overruled  by  the  court 
The  Impression  gained  by  the  jury  was  per- 
mitted to  remain  with  them  for  more  than 
a  day,  and  then  the  Jury  were  instructed 
that  the  statements  of  the  district  attorney 
so  far  as  they  related  to  the  record  should 
be  disregarded.  Upon  this  record  we  are 
of  opinion  that  the  substantial  rights  of  the 
defendants  were  affected  by  the  error  com- 
plained of. 

It  does  not  api)ear  from  the  record  wheth- 
er the  facta  stated  by  the  district  attorney 
were  or  were  not  susceptible  of  proof,  and 
It  may  well  be  that  the  Jury  thought  the 
evidence  was  excluded  for  some  technical 
reason,  and  their  deliberations  must  have 
been  affected  to  some  substantial  extent  by 
the  Improper  statements.  While  the  adminis- 
tration of  our  criminal  law  should  not  be 
embarrassed  by  a  strict  adherence  to  mere- 
ly technical  rules,  yet  each  dtlzen  Is  en- 
titled to  a  fair  trial.  If  the  men  were  not 
ex-convlcts  as  stated  by  the  district  attorney, 
there  was  no  Justification  for  the  statements; 
If  the  statements  were  true,  the  procedure 
was  clearly  and  plainly  marked  out. 

[2]  The  facts  must  be  alleged  in  the  In- 
formation, and  if  not  so  alleged  when  it  Is 
filed  it  may  be  amended  on  leave  of  court. 
When  the  tacts  are  set  out  in  the  informa- 
tion and  admitted  by  the  defendant,  it  is 
prejudicial  to  allow  proof  of  them  and  com- 
ment thereon  by  the  district  attorney.  How- 
ard V.  State,  supra.  Other  errors  com- 
plained of  are  not  likely  to  be  repeated  upon 
a  second  trial,  and  we  shall  not  further  no- 
tice them  here. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial.  The  warden  of  the  state 
prison  will  deliver  the  plaintiffs  in  error 
Into  the  custody  of  the  sheriff  of  Dane  coun- 
ty, who  win  hold  them  in  custody  to  await 
the  further  order  of  the  court. 

B1A.RSHALL,  J.  (dissenting).  Did  the  im- 
proper conduct  of  the  trial  really  prejudice 
defendants?  That  is  the  question  upon 
which  the  case  turned  and  In  respect  to 
which  the  conrt  is  divided. 

There  are  many  authorities  found  In  other 
jurisdictions  and  some  prior  to  our  late  stat- 
ute, in  respect  to  disregarding  harmless  er- 
rors, which  are-  In  harmony  with  the  con- 
clusion reached.  Many  are  cited  and  quoted 
from  in  the  brief  of  counsel  for  plaintiffs  in 
error ;   but  they  do  not  apply  to  our  system. 

Formerly  the  rule  was  that  prejudice  is 
to  be  presumed  from  the  happening  of  error; 
but  that  has  been  radically  changed  by  the 
written  law  and  this  court's  administration 
df  It.  It  would  be  a  most  regrettable  back- 
ward step  to  not  give,  significantly,  full  ef- 
fect to  the  reformed  system,  which  it  seems 
tbe  result  in  this  case  will  be  regarded  as 
failing  to  do,  though  it  is  not  likely  that 
such  is  Intended. 
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Who  here  would  consciously  return  tb  the 
system  so  out  of  harmony  with  out  beneficent 
code,  which  once  rendered  Judgments  so 
unstable  as  to  be  open  to  attack  for  incon- 
sequential errors  not  affecting  substantial 
rl^ts,  to  the  great  prejudice  of  the  pub- 
lic welfare?    No  one,  I  venture  to  assert 

This  court  may  well  be  said  to  be  in  the 
front  rank  In  rescuing  judicial  admlnlstratioa 
from  a  condition  which  was  very  unsatisfac- 
tory to  the  public  because  of  the  instability 
of  Judgments  from  the  fatality  of  errors 
which,  from  a  common  sense  standpoint 
did  not  affect  them.  I  write  this  dissent  for 
the  purpose  of  giving  as  much  significance 
to  that  as  I  reasonable  can. 

The  people,  designing  to  remedy  the  in- 
firmity of  the  old  system  to  which  I  Imve 
referred,  early  commanded  that: 

"The  court  shall,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  In  the  pleadings 
or  proceedings  which  shall  not  affect  the  substan- 
tial rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect."    Section  2829,  Stats. 

That  applies  to  criminal  as  well  as  oivll 
actions.  Obom  v.  State,  143  Wis.  249,  128 
N.  W.  737,  31  L.  R.  A.  (N.  S.)  906,  For  a  time 
It  was  so  overlooked  as  to  not  have  the  in-, 
tended  efiidency.  After  the  court  had  sub- 
stantially returned  to  the  system  of  the  writ- 
ten law,  though  leaving  some  uncertainty  In 
respect  thereto  by  reason  of  conflicting  ju- 
dicial expressions,  evincing  some  want  of 
harmony  as  to  the  scope  of  the  written  law, 
the  legislature  more  emphatically  and  com- 
prehensively restated  its  command,  thus: 

"No  judgment  shaU  be  reversed  or  set  aside 
or  new  trial  granted  in  any  action,  civil  or 
criminal,  on  the  ground  of  misdirection  of  tbe 
jury,  or  the  improper  admission  of  evidence,  or 
for  error  as  to  any  matter  of  pleading  or  pro- 
cedure, unless  in  the  opinion  of  the  court  to 
which  the  application  is  made,  after  an  exami- 
nation of  the  entire  action  or  proceeding,  it 
shall  appear  that  the  error  complained  of  has 
affected  the  substantial  rights  of  the  party  seek- 
ing to  set  aside  the  judgdient,  or  to  secure  the 
new  trial." 

The  last  expression  of  the  people's  will 
left  no  room  for  fair  doubt  as  to  its  scope 
and  the  court  has  endeavored  to  effectuate  it, 
as  indicated  In  Obom  v.  State,  supra ;  Koepp 
V.  National  Enameling  &  Stamping  Co.,  151 
Wis.  3(Kf,  139  N.  W.  179;  Adams  v.  Bucyrus 
Company,  155  Wis.  70,  76,  143  N.  W.  1027; 
Becker  v.  Beaver  Mfg.  Co.,  158  Wis.  471,  149 
N.  W.  209. 

It  has  been  considered,  as  an  examination 
of  the  cases  cited  will  clearly  show,  that, 
now.  Instead  of  prejudice  being  presumed 
from  the  happening  of  error  and  such  pre- 
sumption being  efficient  unless  affirmatively 
overcome  by  an  examination  of  the  whole 
record,  the  presumption  is  not  only  against 
error  but  In  case  of  its  occurring,  against 
Its  being  prejudicial  as  to  affecting  any  sub- 
stantial right  of  the  party  complaining,  such 
presumption  to  prevail  unless  affirmatively, 
— ^that  Is  evidentiarlly, — overcome  by  a  rea- 
sonably clear  appearance  from   the  record 
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that  It  was  so  harmftil  that,  had  It  ijot  occur- 
red, the  result  might  probably  have  been 
more  favorable  to  the  party  complaining, 
such  appearance  to  be  convincingly  apparent 
in  the  opinion  of  the  court  called  upon  to 
consider  the  matter  from  all  the  circum- 
stances disclosed  by  such  record. 

Now,  does  the  record  before  us  satisfy  the 
test  of  the  written  law  for  harmful  error? 
To  me  it  seems  not  In  answering  that  ques- 
tion I  must  consider  that  the  trial  court,  who 
saw  the  defendants  and  the  Jury  and,  prob- 
ably, knew  some  or  most  of  the  latter,  in  ab- 
sence of  a  clear  appearance  to  the  contrary, 
must  be  presumed  to  have  rightfully  held 
that  the  improper  remarks  of  the  prosecut- 
ing attorney,  in  view  of  the  court's  instruc- 
tions, did  not  eflBciently  influence  the  result. 
I  must  also  assume  that  the  Jury  was  made 
up  of  Intelligent,  considerate  men  who  under- 
stood and  gave  heed  to  the  court's  instruc- 
tions, since  there  was  ample  testimony,  di- 
rect and  circumstantial,  from  which  they 
might  reasonably  have  reached  the  conclu- 
sion which  they  did. 

True,  the  instructions  to  disregard  the  ob- 
jectionable remarks  of  the  prosecuting  attor- 
•ney  in  opening  the  case  came  a  little  late; 
but  they  were  plain  and  unmistakable  as  lan- 
guage could  well  be.  With  the  Jury  before 
him,  the  Judge  could  form  an  opinion,  as  cor- 
rectly as  practicable,  whether  he  could  ef- 
ficiently withdraw  such  remarks  from  the 
attention  of  the  Jury.  What  is  a  trial  court 
to  do  under  such  circumstances?  The  Judge 
cannot  anticipate  and  prevent  such  occur- 
rences as  those  in  question.  Must  he  stop  the 
trial  and  impanel  a  new  Jury  in  such  a  sit- 
uation, which  might  happen  In  the  closing 
hour  of  a  long  and  expensive  contest?  May 
it  not  be  left  to  him,  viewing  the  entire  sit- 
uation, taking  into  consideration  the  char- 
acter of  the  Jury,  that  of  the  defendants  as 
they  appear  before  Wm,  and  all  the  circum- 
stances of  the  case,  to  deal  with  the  matter 
efllciently,  where,  as  here,  there  Is  ample  evi- 
dence, circumstantial  and  direct,  to  take  the 
case  to  the  Jury?  I  think  so,  and  that  such 
is  the  clear  spirit  of  the  code.  It  was, 
in  part,  to  vest  Just  such  power  in  a  trial 
ludge,  the  exercise  of  it  not  to  be  rendered 
inefCectual  except  by  an  affirmatlTe  showing, 
in  view  of  all  the  circumstances  shown  by 
the  record,  that  the  Improprieties  involved 
may  probably  have  led  to  the  result  com- 
plained of,  that  the  written  law  was  enacted, 
looking  to  a  more  common  sense,  economical, 
from  a  private  and  public  viewpoint  as  well, 
and  more  certain  attainment  of  justice. 

In  conclusion  I  will  say  that  I  cannot  dis- 
cover any  satisfactory  aflirmatlve  rebuttal  of 
the  statutory  presumption  against  prejudice 
from  the  circumstances  relied  upon  by  the 
majority  for  a  reversal  of  the  Judgment.  I 
have  not  deemed  it  best  to  refer  to  prece- 
dents where  the  efforts  of  trial  Judges  to  with- 


draw objectionable  niatters  from  a  Jury  have 
been  held  effleient.  There  are  many  on  the 
subject,  each  turning  on  the  facts  of  the  par- 
ticular case.  In  vl6w  of  the  system  based 
on  our  code,  I  do  not  deem  such  decisioos  as 
particularly  helpful-. 

I  have  written  somewhat  at  length,  deem- 
ing it  of  great  importance  that  the  court 
should  firmly  and  fully  vindicate  the  purpose 
of  the  written  law,  as  it  has  been  administer- 
ed In  recent  years.  I  fear  the  decision  here 
will  be  considered  as  out  of  harmony  there- 
with. 

I  am  permitted  to  say  that  the  CHIEF 
JUSTICE  and  Justice  VINJE  concur  in  my 
optnion  that  the  record  does  not  satisfy  the 
required  test  for  harmful  error. 


WATKE  ▼.  STATE. 
(Supreme  Court  of  Wisconsin.    June  12,  1&17.) 

1.  CkiuinaI/  Law  ®=>207(4)  —  Municipai, 
coubt  jnoob  —  powbb  to  coumit  to  own 
Court. 

Under  Laws  1885,  c.  24,  giving  Oshkosh 
municipal  court  judge  jurisdiction  of  Justice  of 
peace  in  criminal  cases  and  defining  court's 
jurisdiction,  the  judge  may  bind  over  a  prisoner 
charged  with  nonsupport  of  his  children  for  sub- 
sequent trial  by  the  municipal  court. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §§  472-175.] 

2.  Criminal  Law  ®=>90(2)  —  Jxtbisdiction  — 
Municipal  Court. 

Under  Laws  1895,  c.  24,  giving  Oshkosh  mu- 
nicipal court  judge  powers  of  justice  of  peace 
in  criminal  cases  and  defining  jurisdiction  of 
court,  such  court  may  try  a  prisoner  accused  of 
nonsupport  of  his  chUdren. 

[Ed.    Note.— For   other   cases,    see    Crimiiial 
Law,  Cent  Dig.  §  132.] 

3.  Criminal  Law  ®=343  —  Nonsupport  or 
Childben — BSffict  of  Divorce. 

Prosecution  for  nonsupport  of  children  under 
St.  1915.  I  4587c,  is  not  precluded  because  de- 
fendant nad  previously  been  divorced  under  de- 
cree expressly  providing  that  he  should  pay  bis 
former  wife  a  certain  amount  for  supporting  in- 
fant childran. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  §  49.] 

4.  Criminal  Law  «=94S  —  Nonsoppobt  — 
Jurisdiction— Municipal  Coubj. 

The  Oshkosh  municipal  court  is  not  deprived 
of  jurisdiction  of  prosecution  for  nonsupport  of 
children  under  St  1915,  i  4587c,  because  the 
circuit  court  had  previously  divorced  defendant 
by  a  decree  requiring  him  to  pay  alimony  for 
support  of  his  infant  children,  since  such  prose- 
cution will  not  result  in  Jurisdictional  conflict 
between  the  court's  prejudicing  defendant's 
rights. 

[Ed.   Note.— For   other  cases,   see  Criminal 
Law,  Cent  Dig.  S  49.] 

5.  Parent  and  Child  «=>17(5)— Nonsuppobt 
OF  Children— Admissibilitt  of  Evidence. 

In  prosecution  for  failure  to  support  minor 
children,  evidence  regarding  such  neglect  before 
and  after  the  time  charged  in  the  complaint  and 
information  is  admissible. 

[Ed.  Note.— For  other  casea,  see  Parent  and 
Child,  Cent  Dig.  H  17».  ISOJ 
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6.  Pabekt  and  Child  ^s>17^— Nonsup^ obt 
OF  Childbkn— Matebiality  or  Date. 
In  proeecutlon  for  nonsupport  of  minor  chil- 
dren, the  particular  date  named  in  the  informa- 
tion and  complaint  is  immaterial  if  the  offense 
was  committed  at  or  about  that  time. 

fEd.  Note.— For  other  cases,  see  Parent  and 
ClUd.  Cent,  Dig.  H  179, 180.] 

Error  to  Municipal  Court  of  Oshkosb;  A. 
H.  Goss,  Judge. 

George  E.  Watke  was  convicted  of  not 
supporting  bis  minor  children,  and  he  brings 
error.    Affirmed. 

The  defendant  In  error  prosecutes  a  writ 
of  error  to  review  a  JudgmMit  of  conviction 
of  the  municipal  court  of  the  dty  of  Osbkosh 
and  county  of  Winnebago. 

This  is  a  criminal  action  commenced  In 
the  municipal  court  of  Oshkosh  against 
George  B.  Watke,  the  plaintiff  tn  error  (here- 
inafter called  the  defendant),  by  his  divorced 
wife,  Neenah  Watke,  who  charges  him  with 
unlawfully  and  feloniously  neglecting  to  pro- 
vide for  Uie  support  and  maintenance  of  his 
minor  children,  to  wit,  Auruam  Watke,  aged 
four  years,  George  Watke,  aged  three  years, 
John  Watke,  aged  two  years,  all  of  whom 
are  alleged  to  be  in  destitute  and  necessitous 
circumstances. 

Complaint  waa  made  by  Neenah  Watke 
against  the  defendant  January  23,  1917,  a 
warrant  was  issued  by  A.  H.  Goss,  the  Judge 
of  the  municipal  court,  and  the  defendant 
was  arrested  and  extradited  from  Gaiy,  Ind., 
and  brought  before  A.  H.  Goss  on  January 
29,  1917.  He  was  held  for  preliminary  ex- 
amination February  2,  1917,  at  which  time 
he  was  bound  over  to  be  tried  before  the 
municipal  court  on  February  13,  1917,  and 
information  was  filed  against  him  by  the  dis- 
trict attorney  of  Winnebago  county,  charge 
Ing  the  defendant  with  having  on  the  23d 
day  of  May  and  for  some  time  prior  thereto 
wrongfully  and  feloniously  neglected  and  re- 
fused to  provide  for  his  minor  children.  To 
this  Information  the  defendant  filed  a  plea 
In  abatement  alleging  that  the  information 
does  not  state  facts  suSiclent  to  charge  the 
defendant  with  the  crime  of  abandonment 
or  any  other  crime  under  the  law ;  that  the 
court  had  no  lawful  authority  to  hold  a  pre- 
liminary examination  in  this  court  and  bind 
tlie  defendant  over  for  trial;  that  the  dis- 
trict attorney  of  Winnebago  county  had  no 
lawful  authority  to  file  an  information 
against  the  defendant  In  the  above-entitled 
action.  The  plea  also  alleged  that  on  the 
10th  of  Slay,  1916,  a  Judgment  of  divorce 
was  granted  by  the  circuit  court  of  Winne- 
bago county,  wherein  Neenah  Watke  was 
plaintiff  and  George  E.  Watke  defendant, 
wherein  Neenah  Watke  was  divorced  from 
the  defendant,  and  the  custody  of  the  chil- 
dren awarded  to  Neenah  Watke,  with  the 
provision  that  the  defendant  pay  the  sum  of 
$20  a  month  each  month,  beginning  May  6, 
1916,  to  her  as  alimony  and  for  the  support 


of  the  minor  cbildr^i;  that  the  Judgment  of 
the  divorce  has  never  been  vacated  or  modi- 
fled  in  any  respect,  and  is  still  in  full  force 
and  effect,  and  hence  there,  was  no  abandon- 
ment of  children  and  no  money  due  and  pay- 
able to  Neenah  Watke  on  May  23,  1916;  and 
that  the  municipal  court  had  no  Jurisdiction 
to  bear,  try,  and  determine  facts  stated  in 
the  information  for  the  reason  that  the  ques- 
tion of  almndonment  and  care  and  support 
of  the  children  Is  imder  the  exclusive  Juris- 
diction of  the  circuit  court  of  Winnebago 
county.  The  mimlclpal  court  overruled  the 
plea  of  abatement.  On  February  27,  1917. 
the  case  waa  tried  by  the  court  and  a  Jury. 
The  Jury  found  the  defehdant  guilty  of  the 
offense  charged  in  the  Information,  and  he 
was  sentenced  to  18  months'  ImprlsMiment  In 
the  state  prison.  On  May  10,  1916,  the  cir- 
cuit court  of  Winnebago  county  granted  to 
the  defendant'^  wife  a  divorce,  and  awarded 
to  her  the  custody  of  the  three  small  chil- 
dren, and  ordered  George  Watke  to  pay  to 
her  $20  a  month,  starting  May  6,  1916,  as 
alimony  and  for  the  support  of  bis  minor 
children.  Watke  contested  the  divorce.  Fol- 
lowing the  decree  of  divorce  he  went  to 
Gary,  Ind.,  where  he  secured  employment  at 
which  he  earned  $110  a  month.  He  was  In- 
jured after  working  a  little  over  a  month, 
and  was  treated  at  the  local  hospital  at  the 
expense  of  bis  employer  until  arrested  and 
returned  to  Wisconsin.  In  addition  to  hav- 
ing bis  hospital  bills  and  medical  treatment 
paid,  he  received  compensation  for  bla  in- 
juries amounting  to  about  $57  per  month  for 
the  entire  summer.  Watke  at  no  time  after 
the  decree  of  divorce  contributed  to  the  sup- 
port of  his  children,  and  kept  his  where- 
abouts a  secret  from  his  former  wife.  He 
claims  that  he  was  not  able  to  contribute  to- 
wards his  children's  support,  owing  to  bis 
Injuries  and  expenses  at  Gary  and  his  obli- 
gation to  repay  some  loans  made  to  him  be- 
fore he  went  to  Gary.  The  children  have 
been  supported  by  their  maternal  grandpai-- 
ents,  and  have  no  property  or  money,  nor 
baa  their  mother  any  means  to  furnish  them 
with  the  necessities  of  life, 

Wheeler  &  Taylor,  of  Oshkosb,  for  plain- 
tlir  in  error.  W.  0.  Owen,  Atty.  Gen.,  and 
■D.  K.  Allen,  t>lst  Atty.,  of  Osbkosh,  for  the 
State. 

SIBBEXJKER,  J.  (after  stating  the  facts  as 
above).  The  defendant  contends  that  the 
proceeding,  beginning  witb  the  issuance  of  a 
warrant  upon  the  complaint  of  Neenah  Wat- 
ke, bis  former  wife,  under  section  4587c, 
Stats.,  his  arrest,  his  trial  and  conviction  In 
the  municipal  court  was  without  Jurisdiction 
and  contrary  to  the  law  uiwn  the  several 
grounds  hereinafter  stated: 

[1,  2]  (1)  It  is  claimed  that  the  proceeding 
had  before  A.  H.  Goss  as  the  Judge  of  the 
munidpal  court  for  a  preliminary  examlna- 
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tlon  and  binding  Mm  over  for  trial  In  the 
municipal  court  was  without  Jurisdiction. 
This  contention  Is  based  on  the  case  of  State 
V.  Solomon,  158  Wis.  146,  147  N.  W.  640,  148 
N.  W.  1095,  Ann.  Oas.  1916E,  309,  holding 
that  the  statutory  scheme  of  preliminary  ex- 
amination upon  complaints  for  criminal  of- 
fenses contemplates  that  such  examination  is 
to  be  held  by  some  magistrate  other  than 
the  court  wherein  the  offender  is  triable. 
It  is  asserted  that  under  this  rule  the  de- 
fendant could  not  legally  be  subjected  to  a 
preliminary  examination  upon  the  criminal 
complaint  made  against  him  by  the  Judge  of 
the  municipal  court  and  be  by  him  bound 
over  for  trial  in  the  municipal  court.  The 
municipal  couct  of  the  dty  of  Oshkosh  and 
county  of  Winnebago  was  established  by 
chapter  24,  Laws  1895.  The  act  establishes 
the  court  as  a  court  of  record,  baring  a 
clerk,  and  provided  for  a  Seal.  The  act 
provides: 

"Said  court  may  exercise  powers  and  jarisdic- 
tion  equal  and  concurrent  with  the  circuit  court 
of  Winnebago  county  in  all  cases  of  crimes  and 
misdemeanors  arising  in  said  county  except  mur- 
der, and  except  where  the  person  accused  shall 
demand,  in  writing,  a  hearing  provided  to  be 
held  in  said  circuit  court.  •  •  •  No  justice 
of.  the  peace  or  court' commissioner  within  said 
city,  shall  exercise  any  jurisdiction  in  criminal 
or  bastardy  cases,  but  all  such  jurisdiction  is 
vested  in  uie  judge  of  said  court;  and  all  ex- 
amination, recognizances  and  commitments  from 
said  judge,  and  the  other  justices  of  the  peace  of 
said  county,  in  criminal  cases  *  •  •  shall  be 
certified  and  returned  to  said  *  •  *  court"  in 
criminal  cases  "  •  *  *  instead  of  said  circuit 
court." 

These  provisions  clearly  make  a  distinction 
between  the  general  Jurisdiction  conferred  on 
the  municipal  court  as  a  court  of  record  and 
the  powers  conferred  on  the  Judge  of  such 
municipal  court  as  a  magistrate  to  exercise 
powers  of  Justice  of  the  peace  within  the  dty. 
This  distinction>must  be  kept  in  view  in  ap- 
plying the  law  to  the  case  before  us.  The 
making  of  the  complaint  against  the  defend- 
ant by  his  former  wife  to  the  Judge  of  such 
municipal  court,  the  Issn^ince  of  the  warrant 
therein  for  his  arrest,  the  proceedings  bad 
upon  the  return  of  the  warrant  and  the  pre- 
liminary examination  of  the  defendant  and 
holding  of  him  for  trial  before  the  municipal 
court  were  proceedings  before  the  Judge  of 
such  court  within  the  Jurisdiction  conferred 
on  him  as  a  Justice  of  the  peace  within  the 
city  of  Oshkosh.  Tills  statute  authorized 
him  to  exercise  such  Jurisdiction  and  specific- 
ally conferred  on  him  the  power  to  certify  and 
return  the  examinations  and  commitments 
to  the  municipal  court  Upon  the  return  so 
made  to  the  municipal  court  such  court  bad 
the  power  to  proceed  with  the  trial  of  the 
case  within  its  general  Jurisdiction  as  a  court 
of  record  pursuant  to  the  general  provision 
of  the  law  in  force  In  circuit  courts  In  actions 
and  proceedings  therein  in  criminal  cases. 
The  practice  of  conferring  such  powers  and 
Jurisdiction  separately  on'  municipal  courts 
and  the  judges  thereof  has  been  adopted  In 


various  acts  establishing  municipal  courts 
throughout  the  state  which  have  existed  for 
long  periods  of  time  and  provides  for  a  prop- 
er a!bA  efficient  way  of  exerting  such  powers. 
Raynor  v.  State,  62  Wis.  289,  22  N.  W,  430; 
State  ex  rel.  Hamilton  v.  the  Municipal  Court 
of  Milwaukee,  89  Wis.  358,  61  N.  W.  1100; 
Robertson  y.  Parker,  99  Wis.  652,  76  N.  W. 
423,  67  Am.  St  Rep.  889.  The  proceeding 
before  the  Judge  of  the  municipal  court  was 
proper  and  within  the  powers  vested  in  him 
as  such  Judge  and  the  proceedings  upon  the 
trial  of  tbe  defendant  In  the  municipal  court 
were  correctly  held  to  be  within  the  general 
Jurisdiction  of  such  a  court  as  a  court  of 
record. 

[3, 4]  (2)  It  Is  claimed  that  the  court  erred 
In  overruling  the  defendant's  contention  that 
the  municipal  court  had  no  Jurisdiction  to  try 
the  defendant  for  the  alleged  offense  because 
the  circuit  court  of  Winnebago  county  had, 
on  May  10,  1916,  entered  a  Judgment  divorc- 
ing defendant  from  his  former  wife,  the  com- 
plaining witness  In  this  prosecution,  whereby 
the  bonds  of  matrimony  were  dissolved  and 
the  custody  of  the  three  Infant  children  was 
awarded  to  the  wife  and  the  recovery  by  her 
of  $20  per  month  from  May  6, 1916,  payable 
monthly  thereafter  as  alimony  and  for  tbe 
support  of  the  Infant  children  was  decreed. 
It  is  asserted  that  this  Judgment  of  divorce 
was  such  a  modification  of  the  defendant's  le- 
gal obligation  to  support  bis  minor  children 
as  to  free  him  from  tbe  penalties  prescribed 
by  section  4587c,  Stats.  Tliis  claim  cannot  be 
sustained.  The  terms  of  the  divorce  Judg- 
ment do  not  modify  the  defendant's  legal  ob- 
ligation to  support  his  children,  but  express- 
ly provide  that  be  shall  do  so  by  paying  to 
his  former  wife  the  amount  awarded.  Tbla 
'case  is  entirely  different  from  tbe  case  of 
People  ex  rel.  Commissioners  of  Public  Chari- 
ties and  Correction  v.  Cullen,  153  N.  X.  629, 
47.  N.  E.  894,  44  L.  R.  A.  420,  where  the  bus- 
band  bad  by  decree  of  tbe  court  been  entirely 
absolved  from  the  legal  obligation  to  support 
his  wife.  The  fact  that  the  children's  custo- 
dy was  awarded  to  the  mother  by  the  divorce 
Judgment  does  not  operate  to  modify  this  ob- 
ligation, nor  Is  any  court  having  Jurisdiction 
to  enforce  the  penalties  provided  by  section 
4587c,  Stats.,  deprived  of  the  power  to  en- 
force them  against  the  defendant  by  the  di- 
vorce proceedings  In  the  circuit  court  We 
discover  no  sucb  conflict  between  the  Juris- 
diction of  tbe  two  courts  as  is  claimed  by  the 
defendant  in  exerting  their  powers  to  admin- 
ister the  laws  governing  the  domestic  rela- 
tions Involved  In  the  divorce  proceedings  and 
tbe  legal  obligations  Involved  in  this  action. 
The  duties  of  tbe  defendant  can  be  enforced 
separately  by  the  different  courts  having 
Jurisdiction  thereof  and  he  be  fully  protect- 
ed in  all  bis  legal  rights.  People  v.  Scblott, 
162  Cal.  347,  122  Pac.  846;  Ex  parte  McMul- 
len,  19  Cal.  App.  481,  126  Pac.  368 ;  Spade  v. 
State,  44  Ind.  App.  529,  89  N.  E.  604. 

£6, 1]  (3)  It  la  ui%ed  that  the  court  erred 
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In  receiving  evidence  of  the  defendant's  neg- 
lect to  provide  for  bis  minor  children  before 
and  after  tbe  time  cbarged  in  tbe  complaint 
and  information.  True,  the  Information 
diarges  tliat  tbe  defendant  on  May  23,  1916, 
"and  for  some  time  prior  to,"  did  ■willfully 
neglect  and  refuse  to  provide  for  the  support 
of  his  minor  children.  The  trial  court  in- 
structed the  Jury: 

"If  you  are  satisfied  beyond  a  reasonable  doubt 
that  the  offense  set  forth  in  the  information  was 
committed  at  or  about  the  time  set  forth  in  the 
information,  the  particular  date  set  forth  is  im- 
materiaL" 

This  instruction  was  given  in  connection 
with  one  stating  that  the  offense  charged 
was  a  continuing  one,  and  therefore  evidence 
of  the  offense  before  and  after  the  time 
(barged  was  admissible  to  show  whether  or 
not  the  offense  charged  was  committed  at  or 
about  the  time  charged.  These  instructions 
correctly  stated  the  law  as  approved  in  Ad- 
ams T.  State,  164  Wis.  223,  159  N.  W.  726, 
and  Hopkins  v  State,  126  Wis.  104,  106  N. 
W.  223. 

The  evidence  tended  to  show  that  the  de- 
fendant failed  and  neglected  to  provide  for 
bis  minor  children  prior  to  May  6,  1916,  the 
date  Indicated  in  the  Judgment  of  the  divorce 
action  providing  for  their  support  thereafter, 
and  that  he  contributed  nothing  for  their  sup- 
port thereafter  up  to  the  time  of  the  trial. 
In  tbe  light  of  this  state  of  evid^ice  the 
court  projierly  sntMnltted  the  case  on  the 
point  iE9>ecifled  In  the  above-quoted  instruc- 
tion. This  evidence  of  violation  of  the  stat- 
utes before  and  after  the  decree  was  proper 
under  the  information  within  the  rule  of  the 
Adams  and  Hopkins  Cases  supra.  We  find 
no  revessible  error  in  the  record,  and  the 
Judgment  must  stand. 

The  Judgment  is  affirmed. 


KEUAiQG,  County  Judge,  v.  MOllBTSON 
et  aL 

(Supreme  Court  of  Wisconsin.    June  12,  1917.) 

1.  EIXECUTOBS  ANO  Adhinistbatobs  ^=>265— 
DisPosmoN  OF  Estate. 

Under  will  authorizing  the  executor  who  was 
not  a  devisee  to  pay  in  his  judgment  any  sum 
not  exceeding  ?300  per  year  from  the  corpus 
to  the  other  executor  who  was  a  devisee,  where 
the  first  executor  failed  to  qualify  and  no  other 
■was  appointed,  the  devisee  executor  had  no 
aathori^  to  pay  to  himself  any  sum  from  the 
corpus. 

[Ed.  Note.— ror  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  §§  1012-1022.] 

2.  Etkcutobs  and  Adjcinibtbatobs  ®=»314(8) 

— DlSPOSmON  OP  EST.'l.TE. 

The  burden  of  proof  was  upon  the  devisee 
executor  to  show  that  he  had  properly  expend- 
ed the  money  in  accordance  with  the  t^ms  of 
tbe  'wilL 

[Rd.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  g  1285.] 


8.  LiiOTATiON  OF  Actions  «=>47(3)— Compu- 
tation OF  Time— SuEETiBs  on  Executor's 
Bond. 
Where  an  executor  made  a  settlement  of  ac- 
count in  1884  and  another  in  1894,  but  such 
settlements  were  partial,  his  liability  continued 
until  the  estate  was  fully  administered,  and  his 
sureties  could  not  escape  liability  on  the  ground 
that  the  action  was  barred  by  the  statute  of 
limitation  until  10  years  after  settlement  of  the 
final  account. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §  257.] 

4.  Limitation  of  Actions  ®=»43— Computa- 
tion OF  TiMK. 
The  statute  of  limitation  does  not  begin  to 

run  until  a  cause  of  action  accrues. 
[Ed.   Note.— For  other  cases,   see  Limitation 

of  Actions.  Cent.  Dig.  §i  217-219.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty ;    Chester  A.  Fowler,  Judge. 

Action  by  A.  F.  Kellogg,  as  County  Judge, 
against  G.  W.  Morrison  and  others.  Judg- 
hient  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Nancy  H.  Hlllyer,  a  widow,  died  testate 
May  28,  1883,  leaving  an  estate  of  about 
$8,885.  She  had  one  son,  Drayton  A.  Hlll- 
yer, her  sole  heir  at  law,  whom  she  made  her 
beneficiary  by  her  will.  She  gave  him  cer- 
tain real  estate  In  fee  and  the  "use  only" 
of  the  residue  of  her  property  "for  and  dur- 
ing tbe  term  of  his  natural  life  only."  The 
will  further  provided  that  "after  the  death 
of  my  said  son  D.  A.  Hlllyer,  I  hereby  direct 
that  all  of  my  estate  remaining,  both  real 
and  personal,  shall  be  given  to  his  child,  or 
chUdren,"  and  that  if  said  D.  A.  Hlllyer 
should  die  without  Issue,  "all  the  estate  that 
remains  at  the  time  of  his  death"  as  afore- 
said, was  devised  and  bequeathed  unto  cer- 
tain nephews  named.  The  ■will  contained 
the  following  Item : 

"Sixth.  If  it  should  appear  to  the  executor  to 
be  hereafter  associated  with  my  said  son,  D. 
A.  niUyer,  in  executing  this  my  last  will  and 
testament,  that  from  sickness  long  continued  or 
from  any  other  providential  cause  the  money 
arising  from  the  use  of  my  said  estate  should 
not  be  sufficient  to  give  the  said  D.  A.  Hillyer 
alt  the  reasonable  comforts  of  life,  then  and  in 
that  case  my  said  executor  is  hereby  authorized 
and  empowered  to  pay  to  the  said  D.  A.  Hillyer 
such  sum  or  sums,  (at  such  time  or  times  as  to 
him  may  seem  meet)  as  may  be  necessary  for 
his  comfortable  support  and  care,  not  to  exceed, 
however,  in  any  one  year,  the  sura  in  the  ag- 
gregate of  three  hundred  d(dlars." 

The  will  appointed  Drayton  A.  Hlllyer  and 
Miles  T.  Alverson  executors.  Alverson  de- 
clined to  act.  Hillyer  qualified  and  filed  a 
bond  In  the  sum  of  $10,000.  with  four  sure- 
ties, viz.  Henry  Little,  E.  K.  Thayer,  James 
Gowran,  and  George  W.  Morrison,  each  of 
whom  Is  now  deceased,  but  one  of  whom, 
George  W.  Morrison,  was  living  at  the  time 
of  the  trial  In  the  circuit  court  and  died  after 
the  entry  of  Judgment.  Drayton  A.  Hlllyer 
took  possession  of  the  property,  and  In  1884 
filed  a  partial  account  showing  $6,687.85 
worth  of  property  In  his  hands.  In  1891  he 
filed    a    corrected    partial    account,    which 
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sbowed  tbat  $1,700  of  the  securities  making 
up  the  amount  of  his  account  In  1884  never 
came  to  his  hands,  which  left  him  charged 
at  that  time  with  ^,083.30.  Drayton  A. 
Hillyer  died  December  15,  1913.  A  claim 
was  presented  against  his  estate  by  the  ad- 
ministrator de  bonis  non  of  Nancy  H.  Hill- 
yer for  the  amount  of  her  personal  estate 
adjudged  in  his  hands  as  executor,  and  was 
on  December  21,  1914,  allowed  In  favor  of 
the  administrator  de  liwnis  non  of  Nancy  H. 
Hillyer  at  $5,078.85. 

This  action  was  duly  commenced  In  May, 
1915,  In  the  name  of  the  county  Judge  of 
Columbia  county,  Wis.,  to  recover  on  the  ex- 
ecutor's bonds  of  Nancy  H.  Hillyer.  The  ac- 
tion was  tried  before  the  court,  findings  of 
fact  and  conclusions  of  law  made,  and  Judg- 
ment directed' thereon  in  favor  of  the  plain- 
tiff for  the  sum  of  $6,436.50.  Judgment  was 
entered  accordingly,  from  which  this  appeal 
was  taken. 

W.  S.  Stroud  and  H.  E.  Andrews,  both  of 
Portage,  for  appellants.  Rogers  &  Rogers,  of 
Portage,  for  respondent. 

KERWIN,  J.  (after  stating  the  facts  as 
above).  Several  contentions  are  made  for  re- 
versal which,  80  far  as  material  to  our  de- 
cision, will  be  considered. 

1.  It  is  insisted  that  under  the  sixth  item 
of  the  will,  set  out  In  the  statement  of  facts, 
It  was  clearly  the  Intention  of  the  testator 
that  her  son,  Drayton  A.  Hillyer,  might  an- 
nually use  such  portion  of  the  corpus  of  the 
estate  as  might  be  necessary  to  give  him  all 
the  comforts  of  life,  and  for  such  purpose  he 
might  draw  upon  the  corpus,  and  if  necessary 
during  his  life  consume  It  without  the  inter- 
vention of  the  executor  named  in  the  will  or 
any  action  on  the  part  of  the  county  court. 
And  it  is  claimed  that  the  evidence  and  find- 
ings establish  that  D.  A.  Hillyer  might  have 
expended  the  corpus  of  the  estate  for  the  rea- 
sonable comforts  of  life  or  at  least  a  large 
portion  of  it,  in  addition  to  the  income  from 
the  estate  of  his  mother  bad  he  complied 
with  the  provisions  of  the  will.  This  may 
well  be  as  said  in  the  opinion  of  the  court 
below,  and  it  is  regrettable  that  he  did  not 
have  an  executor  appointed  after  the  one 
named  in  the  will  refused  to  act,  or  applied 
to  the  county  court  from  time  to  time  upon 
a  proper  showing  and  have  the  annual 
amount  which  be  might  spend  out  of  the 
corpus  under  the  provisions  of  the  sixth  item 
of  the  will  determined  and  fixed  by  order  of 
the  court  in  case  of  no  acting  executor  as 
provided  by  the  will. 

[1, 2]  But  it  is  claimed  that  in  the  absence 
of  an  executor  who  had  power  under  the  will 
to  exercise  discretion  as  to  the  amount  of 
corpus  which  might  be  expended  by  D.  A. 
Hillyer  under  the  will  or  any  determination 
of  the  matter  by  the  county  court,  Hillyer 
'vas  still  entitled  to  expend  the  corpus  of  the 
estate,  if  necessary  comforts  required  It    It 


is  clear  from  the  will  that  only  $300  of  cor- 
pus could  be  expended  by  D.  A.  Hillyer  in 
any  year,  and  it  is  also  clear  that  a  deter- 
mination of  the  amount  of  such  expenditure 
should  be  first  made  by  the  executor  to  be 
associated  with  him.  Since  no  determination 
was  made  by  the  executor  or  by  the  court 
that  any  sum  be  expended  out  of  the  corpus, 
no  authority  was  conferred  on  Hillyer  to  ex- 
pend or  convert  any  part  of  the  corpus.  TTie 
use  only  of  the  residue  of  the  estate  of  the 
testator  was  given  to  him  by  the  will  In  ad- 
dition to  the  real  estate  in  fee  and  the  provi- 
sion in  the  sixth  item  referred  to.  The  bur- 
den of  proof  was  upon  Hillyer  to  show  tbat 
the  money  was  properly  expended  In  accord- 
ance with  the  terms  of  the  will.  The  learned 
trial  court,  in  a  written  opinion  in  the  rec- 
ord, said: 

"It  is  perhaps  true  that  Mr.  Hillyer'a  income 
was  80  small  during  that  term,  except  for  the 
two  years  tbat  he  was  city  clerk — and  I  think 
that  his  whole  income,  including  his  earnings, 
must  be  considered  in  determining  whether  he 
could  have  for  support  any  part  of  the  prin- 
cipal— that  his  coexecutor,  had  he  had  one, 
or  the  court,  had  he  applied  to  it,  would  have 
allowed  him,  upcm  showing  his  necessities,  some 
amount,  perhaps  the  full  $300,  of  the  principal 
sum  during  a  part,  perhaps  all,  of  these  years, 
and  it  is  possibly  true  that  the  whole  $4,728.85 
in  his  hands  as  executor  in  1884  would  have 
hem  awarded  to  him  for  his  support  had  one 
of  these  courses  been  adopted.  It  is  regrettable 
that  he  did  not  see  fit  to  take  one  of  these  cours- 
es, if  the  facts  are  that  he  used  the  principal 
sum  involved  for  his  support  and  ttiat  hia  ne- 
cessities required  such  use  of  it  *  •  *  It 
hardly  helps  to  construe  the  will  as  intending 
that  Sir.  iJillyer  should  be  given  allowance  from 
the  principal  sum  if  his  situation  rendered  _  this 
reasonably  necessary  for  his  support  This  is 
quite  plain.  But  it  ia  equally  plain  that  for 
some  reason  the  testatrix  saw  fit  not  to  make 
Mr.  Hillyer  the  judge  of  his  necessities  in  this 
respect,  and  to  prohibit  him,  by  implication, 
from  using  any  part  of  the  principal  for  support 
unless  the  necessity  therefor  should  first  be 
determined  by  a  disinterested  person.  If  she 
preferred  the  principal  sum  to  go  to  others  in 
case  it  should  not  be  determined  as  she  provided 
that  it  was  required  for  her  son's  support,  I 
cannot  perceive  why  this  portion  of  her  will 
should  not  be  effectuated.  Had  Mr.  Hillyer 
been  given  power  by  the  will  to  make  the  de- 
termination himself  we  would  have,  in  part  at 
least,  another  question.  But  that  power  was 
expressly  placed  elsewhere  and  by  necessary  im- 
pbcation  denied  to  Mr.  Hillyer." 

The  court  below  found  upon  sufficient  evi- 
dence that  It  was  not  established  by  the 
proof  that  the  contingency  specified  in  the 
will  under  which  Drayton  A.  Hillyer  was  en- 
titled to  use  $300  per  year  of  the  corpus  of 
the  estate  of  Nancy  H.  Hillyer  existed.  The 
court  also  found  upon  suSicient  evidence  that 
Drayton  A.  Hillyer  wrongfully  aiHiroprlated 
the  property  of  Nancy  H.  Hillyer'a  estate. 

[3]  2.  It  Is  further  contended  that  the  ac- 
tion is  barred  by  the  20-year  statute  of  limi- 
tation, because  the  executor,  D.  A.  Hillyer, 
settled  his  account  in  1884,  and  again  in 
1894,  and  that  a  right  of  action  accrued  In 
1884,  and  again  In  1894,  and  that  the  present 
action  is  barred.  This  contention  is  untena- 
ble.   The  court  below  determined,  and  prop- 
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erlj,  that  ndtber  the  1884  nor  the  1894  ac- 
count was  a  final  acconnt.  Both  of  these  ac- 
counts were  partial  accounts,  and  so  desig- 
nated. The  executor's  liability  continues  un- 
til the  estate  is  fully  administered,  and  the 
sureties'  as  well.  Wallber  v.  Wllmanns,  116 
Wis.  246,  83  N.  W.  47;  Roberts  v.  Weadock 
et  al.,  98  Vvls.  405,  74  N.  W.  93;  Estate  of 
Davles  (Karel  et  al.  v.  Pereles  et  al.),  161 
Wis.  598,  155  N.  W.  152. 

[4]  It  la  well  settled  In  this  state  that  the 
statute  of  limitation  does  not  begin  to  run 
until  a  cause  of  actiost  accrues.  Killilea  t. 
DonsUs,  133  Wis.  140,  113  N.  W.  411,  17  U 
R.  A.  (N.  S.)  1189,  126  Am.  St.  Rep.  988.  In 
the  Instant  case  the  remainderman  had  no 
right  to  the  possession  of  the  property  untU 
after  the  death  of  Drayton  A.  HUlyer. 
Moreover,  there  never  had  been  a  final  ac- 
counting by  Drayton  A.  HUlyer  as  executor 
of  the  estate  of  Nancy  H.  HUlyer,  during  his 
Ufe,  and  his  duties  continued  until  the  trust 
was  performed.  Schlnz  v.  Schlnz,  90  Wis. 
236,  63  N.  W.  162;  Wallber  v.  WlUnanns,  116 
Wis.  246,  93  N.  W.  47;  39  Cyc.  249,  rfind 
note  43. 

It  follows  that  the  Judgment  of  the  court 
below  must  be  affirmed. 

The  Judgment  is  affirmed,  with  costs. 


WACKESR  v.  GLOBE  BTRB  INS.  00.  OF 
HURON,  S.  D. 

(Supreme  Court  of  North  Dakota.    May  8, 
1917.) 

(Syllahua  bv  the  Court.) 

IwstiKAWcE  «=»130(2)— Application  fob  Pol- 
icy— Recovbbt. 
A  party  cannot  recover  judgment  against  an 

insurance  company  on  a  mere  application  for  an 

insurance  contract 
[Ed.  Note. — For  other  cases,  see  Insurance, 

Cent  Dig.  ||  196.  197.] 

Appeal  from  District  Court,  Sheridan 
County;   W.  L.  Nuessle,  Judge. 

Action  by  John  Wacker  against  the  Globe 
Fire  Insurance  Company  of  Huron,  S.  D. 
Judgment  for  defendant,  avlA  plaintiff  ap- 
peals.    Affirmed. 

Hyland  &  Madden,  of  Bismarck,  for  ap- 
pellant. Flsk,  Murphy  &  Linde,  of  Bismarck, 
and  Gartiner  Be  ChurchlU,  of  Huron,  S.  D., 
for  respondent 

ROBINSON,  J.  PlalntUr  appeals  from  a 
judgment  of  the  district  court  in  an  action 
to  recover  from  defendant  $1,000  on  a  mere 
application  for  an  insurance  policy,  which 
reads  In  part  thus : 

"To  Globe  Fire  Insurance  Co.,  of  Huron,  South 
Dakota: 

"I,  John  Wacker,  of  Denhoff,  P.  O.,  county  of 
Sheridan,  state  of  N.  D.,  hereby  make  applica- 
tion to  the  Globe  Fire  Insurance  Company,  of 
Huron,  South  Dakota,  for  insurance  against  loss 
or  damage  by  fire  or  lightning  for  the  term  of  1 
year  commencing  on  the  11th  day  of  Sept,  1915. 


[Thia  IS  followed  by  a  description  of  a  threshing 
machine  outfit]  *  •  *  and  that  this  insur- 
ance does  not  take  effect  until  approved  and  ac- 
cepted by  the  company  at  its  office  at  Huron, 
South  Dakota.  *  ♦  •  That  this  application 
may  be  referred  to  in  the  policy  to  be  issued 
thereon  as  a  part  of  said  policy  and  as  a  basis 
on  which  said  company  snail  issue  the  same ; 
and  that  there  Is  no  other  insurance  on  above- 
described  outfit  I  hereby  agree  that  the  com- 
pany shall  not  be  bound  by  any  representations 
of  the  agent  not  contained  in  the  application  or 
policy,  and  I  hereby  release  the  company  from 
all  liabUity  should  any  part  of  the  premium  be 
not  paid  promptly  when  due." 

It  appears  that  on  Sept^nber  14th  appel- 
lant's threshing  outfit  was  burned.  His  ap- 
pUcation  was  rejected  and  his  premium  ten- 
dered back.  Die  insurance  application  was 
signed  by  the  plaintiff,  but  not  by  the  com- 
IMiny  or  any  of  its  agents.  It  did  not  con- 
stitute a  contract  of  Insurance.  A  contract 
is  an  agreement  to  do  or  not  to  do  a  certain 
thing.  It  is  essential  to  the  existence  of  a 
contract  that  there  should  be  parties  cat- 
pable  of  contracting,  and  that  they  did  ac- 
tually contract.  In  this  case  the  proof  shows 
only  a  mere  appUcation  for  an  insurance  con- 
tract 

The  Judgment  of  the  district  court  is  af- 
firmed. 

GRACE,  J.,  being  disqualified,  did  not  par- 
ticipate. 


GETTS  V.  CHAMPION  et  al. 

(Supreme  Court  of  North  Dakota.     May  9, 
1917.) 

(Byllahui  iy  the  Court.) 

Factors  ®=>16— Insubance  Patablb  to  Ook- 

siGNOB— Validity  of^Contbact. 
Where  a  party  receives  pianos  to  be  sold  on 
commission,  under  a  written  agreement  to  keep 
the  same  insured,  with  loss,  if  any,  payable  to 
the  consignor  to  the  amount  of  the  price  payable 
to  him,  tiere  is  no  legal  objection  to  the  agree- 
ment 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  §  15.] 

Appeal  from  District  Court,  Williams 
County;  Frank  B,  Flsk,  Judge. 

Action  by  George  W.  Getts  against  WUUam 
J.  Champion  and  Frank  S.  Meyer,  copartners 
as  Champion  &  Meyer.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

John  J.  Murphy  &  Ivan  V.  Metzger,  of 
WUliston,  for  appellants.  H.  A.  Libby,  of 
Grand  Forks,  for  respondent 

ROBINSON,  J.  This  is  an  appeal  from  a 
directed  verdict  in  favor  of  the  plaintiff  for 
$1,669.  Defendants  were  in  the  piano  busi- 
ness at  WUliston  under  a  written  contract 
that  plaintiff  ship  to  them,  at  WUliston,  eight 
pianos  to  be  sold  on  commission,  the  plain- 
tiff to  receive  from  such  sales  a  specified  net 
sum.  By  written  contract  the  defendants 
agreed  thus: 

We  agrree  to  take  good  care  of  all  instru- 
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ments  consigned  to  u8,  and  to  be  responsible 
for  the  safe-keeping  of  the  same ;  also  to 
hold  ourselves  resi)onslble  in  case  of  any  loss 
or  damage  to  your  Instruments,  and  to  keep 
them  insured  for  your  benefit,  with  the  pol- 
icies made  payable  to  you  to  the  amount  at 
least  of  the  consignment  price  of  the  same. 
We  agree  to  send  the  cash  to  you  for  each 
and  every  instrument  separately  as  soon  as 
sold.  We  agree  to  furnish  aU  necessary  funds 
for  the  payment  of  freight  charges.  It  is  ex- 
pressly understood  and  agreed  that  nothing 
in  this  agreement  shall  be  in  any  sense  con- 
strued as  constituting  the  sale  of  such  instru- 
ments or  giving  us  an  interest  of  any  kind 
whatever  in  them.  Then  there  are  figures 
showing  the  price  agreed  upon  for  the  differ- 
ent styles  of  pianos. 

Under  tlie  agreement  plaintiff  shipped  to 
the  defendants  six  pianos,  making  eight  pi- 
anos; with  two  which  were  on  hand  and 
which  were  Included  in  the  agreement.  De- 
fendants received  the  pianos,  paid  freight  on 
them,  put  them  Into  their  store,  but  neglect- 
ed to  insure  them,  and  In  a  few  days  the 
store  and  the  pianos  were  burned.  The  suit 
is  to  recover  the  net  invoice  wholesale  price 
which  plaintiffs  were  to  receive  for  the  pi- 
anos. 

The  defense  Ls  that  the  defendants  could 
not  instire  the  pianos,  because  they  had  no 
title  or  interest  in  them,  and  that  at  the  time 
of  the  loss  the  pianos  were  in  possession  of 
the  plaintiflCs  agent  whom  they  bad  sent  to 
make  a  special  advertising  sale  of  the  pianos. 
It  does  app^r  that  the  plaintiff  corresponded 
with  the  defendants  purposing  to  aid  them  In 
making  a  special  boom  sale  of  the  pianos, 
and  they  sent  out  boom  literature  to  persons 
whose  names  and  addresses  were  given  them 
by  the  defendants.  They  sent  their  agent  to 
aid  the  defendants  in  advertising  and  making 
the  boom  sale.  And  this  the  plaintiff  was 
glad  to  do  because  of  his  Interest  in  the  sale. 
The  defendants  had  exclusive  possession  and 
control  of  the  pianos  from  the  time  they  took 
them  to  their  store,  and  in  case  of  a  sale  the 
profits  belonged  to  them.  In  regard  to  the 
contract  to  Insure  the  pianos  for  the  benefit 
of  the  plaintiff  to  the  amount  of  the  invoice 
price,  it  is  no  answer  for  defendants  to  say 
that  they  had  no  title  or  interest  in  the  prop- 
erty.   The  contract  was: 

"We  agree  to  take  good  care  of  all  instru- 
ments consigned  to  us,  and  to  be  responsible  for 
the  safe-keeping  of  the  same;  and  also  to  hold 
ourselves  responsible  in  case  of  loss  or  damage 
to  your  instruments,  and  to  keep  them  insured 
for  your  benefit,  with  the  policies  made  payable 
to  you  in  case  of  loss  to  an  amount  at  least 
equal  to  the  consignment  price  of  the  same." 

Surely  that  Is  a  clear  and  specific  contract, 
made  for  a  valuable  consideration,  and  there 
is  no  claim  that  it  was  obtained  by  any 
fraoid  or  undue  influence;  and  it  was  not  a 
contmct  to  do  an  impossiUe  thing,  and  in- 


deed It  might  weir  be  held  that  defendants 
were  liable  as  insurers  under  the  contract 
to  bold  themselves  responsible  for  any  loss 
or  damage  to  the  instruments.  Ttiat  was  a 
pergonal  covenant  against  all  loss  or  damage, 
in  addition  to  the  covenant  to  insure  against 
special  loss  by  fire.  On  the  sale  of  each  piano 
the  defendants  had  a  profit  of  |100  or  more, 
and  that  was  the  consideration  of  their  cov- 
enants. Clearly  the  defense  has  no  merits. 
Judgment  affirmed. 


BUCHANAN  ELEVATOR  CO.  v.  I/EES  et  aL 

(Supreme  Court  of  North  Dakota.     May  9, 
1917.) 

fByUabui  ty  the  Court.) 

Husband  and  Wife  <g=s>25(2)— Wife's  Powzb 

or  Attobnet— LiABiLrrY. 
When  a  man  and  wife  live  together,  and  h« 
does  business  in  her  name  under  a  general  pow- 
er of  attorney,  she  must  take  the  risk  of  his 
business  ventures.  She  cannot  repudiate  a  con- 
tract for  the  loan  of  money  because  it  was  used 
to  pay  a  loss  on  a  grain  option  deal. 

[Ed.  Note. — ^For  other  cases,  see  Hiuband  and 
Wife,  Cent.  Dig.  S  149.) 

Appeal  from  District  Court,  Stutsman 
County;   J.  A.  Coffey,  Judge. 

Action  by  the  Buchanan  Fllevator  Company 
against  Jennie  Lees  and  James  Lees.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

Knauf  &  Knauf,  of  Jamestown,  for  appel- 
lants. Thorp  &  Chase,  of  Jamestown,  for 
respondent. 

ROBINSON,  J.  This  Is  an  action  on  a 
promissory  note.  The  defense  is  that  the 
note  was  given  on  a  grain  option  deal,  and 
that  it  was  made  without  authority  by  James 
Lees,  the  husband  of  Jennie  Lees.  The  case 
was  fairly  tried.  Tlie  jury  found  a  verdict 
against  the  defendants  for  $1,843.75  and  in- 
terest, and  they  appeal  to  this  court.  Both 
the  defendants  claim  that  the  consideration 
of  the  note  was  illegal,  and  Jennie  Lees 
claimed  that  her  husband  had  no  authority 
to  sign  her  name  to  the  note,  because  the 
note  was  given  for  gambling  purposes.  The 
issues  In  the  case  and  the  law  of  the  case 
are  very  simple.  The  evidence  shows  plain- 
tiff paid  for  the  note  the  face  value,  $1,843.75; 
that  It  was  signed  by  James  Lees  and  Jennie 
Lees.  For  several  years  James  Lees  had 
been  insolvent,  and  he  had  been  doing  quite 
an  extensive  business  in  the  name  of  his 
wife  with  her  knowledge  and  consent  Inr 
deed  he  had  a  general  jwwer  of  attorney  to 
make  deeds,  and  mortgages,  to  borrow  money 
and  to  buy  and  sell  personal  property,  and 
to  sign  her  name  to  the  notes.  It  seems  the 
general  rule  is  that  when  a  man  becomes 
Insolvent  he  becomes  an  agent  of  his  wife, 
and  doe«  business  in  her  name.  The  note 
in  question  is  signed  thus :  Mrs.  Jennie  Lees, 
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b7  James  Lees,  her  Attorney  in  Fact,  and  by 
James  Lees.  At  and  prior  to  the  time  of  the 
making  of  the  note  in  question  James  Lees 
had  been  doing  cwislderable  farming  busi- 
ness, for  his  wife  of  course.  He  and  his 
sons  hauled  wheat  to  the  Buchanan  Elevator 
Company,  and  he  habitually  took  storage 
tickets,  made  out  checks  and  promissory 
notes  in  the  name  of  J.  Lees  or  Jennie  Liees. 
He  wanted  to  get  ricii  quick,  and  concluded 
to  do  it  by  speculation  in  grain  options  with 
John  Miller  Company.  He  got  his  old-time 
friend,  J.  A.  Buchanan,  to  do  most  of  the 
correspondence  with  the  company.  When 
bis  losses  amounted  to  about  $1,900,  he  gave 
the  note  in  question  and  borrowed  from  the 
plaintiff  the  money  to  pay  up.  Now  he  wants 
to  shift  the  losses  onto  his  old  friend,  J.  A. 
Bnchanan,  because  he  was  so  kind  as  to  do 
most  of  the  correspondence  for  him.  Now 
be  claims  that  Buchanan  was  kind  of  an 
accessory  and  decoyed  him  into  the  losing 
speculation.  Man  is  too  much  disposed  to 
blame  others  for  his  own  folly,  and  attoi^ 
neys  are  too  much  disposed  to  think  it  an 
easy  matter  to  hoodwink  Judges,  and  to  make 
them  believe  that  there  is  no  confidence  be- 
tween a  man  an'd  his  wife  when  be  acts  as 
her  general  agent,  with  her  knowledge  and 
consent 

The  case  was  fairly  sutaiitted  to  the  Jury, 
and  it  is  hard  to  see  how  they  could  have 
found  a  different  verdict.  It  is  certainly 
well  sustained  by  the  evidence. 

Judgment  affirmed. 

CHRISTIANSON,  J.,  concurs  In  result 


11  SI6BERT  AWES  CO.  v.  HASLAM. 

(Supremo  Court  of  North   Dakota.     Feb.  27, 

1917.     Rehearing  Denied  June  2,  1917.) 

(Syllahui  by  the  Court.) 

Rbfobmation  of  Instbukents  4=>10  —  Spk- 
cinc  Pebfobmange  «=3l23  — Rbuxp— D^s- 

IIIBSAL. 

In  an  action  for  the  specific  performance, 
the  contract  sued  upon  may  be  reformed  to  con- 
form to  the  true  agreement  upon  proper  proof 
of  fraud  or  mistake  of  fact  in  its  execution,  and 
if,  on  the  trial,  the  proof  does  not  justify  re- 
lief under  the  contract  as  reformed,  the  action 
may  be  properly  dismissed. 

[Ed.  Note. — For  other  cases,  gee  Reformation 
of  Instruments,  Cent  Dig.  §  68:  Specific  Per^ 
formance,  Cent  Dig.  ff  397,  399.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  C.  W.  Buttz,  Judge. 

Action  by  the  M.  Sigbert  Awes  Company, 
a  corporation,  against  T.  A.  Haslam,  for 
specific  performance  of  a  contract  for  the 
sale  of  land,  with  prayer  by  defendant  for 
the  reformation  of  the  contract.  Judgment 
for  defendant  reforming  the  contract,  and 
plaintiff  appeals.    Affirmed. 

This  is  an  action  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  certain 


land  on  an  alleged  price  of  $10,000.  The 
answer,  among  other  things,  alleges -that  on 
or  about  April  5,  1915,  the  defendant  listed 
for  sale  with  the  plaintiff,  as  agent  the 
property  described,  and  at  the  time  of  said 
listing  a  written  memorandum  was  made  of 
the  terms  thereof,  which  memorandum  was 
intended  by  both  plaintiff  and  defendant  to 
conform  to  the  terms  of  said  listing  and  to 
contain  all  of  the  terms  of  the  agreement  of 
listing  as  made  by  plaintiff  and  defendant, 
but  through  mutual  mistake  on  the  part  of 
both  parties  said  written  memorandum  fail- 
ed to  embody  all  of  the  terms  of  said  agree- 
ment between  the  parties,  in  this,  that  It  was 
a  part  of  said  listing  agreement  and  express- 
ly understood  by  plaintiff  and  defendant  that 
if  a  sale  of  said  real  estate  was  to  be  made 
by  plaintiff,  acting  as  agent  for  defendant, 
said  sale  must  have  been  consummated  on  or 
before  July  1,  1915,  if  the  same  was  to  in- 
clude the  crops  sown  and  grown  upon  said 
premises,  and,  if  said  sale  was  not  consum- 
mated on  or  before  said  date,  it  was  mutually 
agreed  that  the  price  at  which  said  property 
was  listed  was  not  to  include  said  crops,  but 
that  the  same  would  on  that  date,  if  no 
sale  was  consummated  before  that  time,  re- 
main the  property  of  the  defendant  to  be 
severed  and  appropriated  by  him  for  his  own 
personal  use  and  benefit;  and  it  was  under- 
stood and  agreed  by  both  parties  that  the 
terms  of  said  agreement  and  understanding 
with  reference  to  said  crops  were  incorporat- 
ed in  and  made  a  part  of  such  written  memo- 
randum ;  and  it  was  tmderstood  by  both  par- 
ties and  supposed  that  said  memorandum  did 
contain  the  true  agreement  made  by  the 
parties.  Including  the  provisions  with  refer- 
ence to  said  crops,  until  shortly  before  the 
commencement  of  this  action,  when  it  was 
discovered  that  through  a  mutual  mistake 
and  error  in  preparing  the  said  memorandum 
the  provision  above  referred  to  was  not  lit- 
eluded  therein.  The  answer  also  prays  that: 
Said  agreement  "and  memorandum  made  be- 
tween plaintiff  and  defendant  and  above  describ- 
ed be  reformed  by  inserting  therein  the  real 
agreement  of  the  parties  and  the  provisions  and 
stipulations  with  reference  to  the  crops  and  the 
date  of  the  termination  of  said  offer  for  sale, 
and  that  the  plaintiff's  complaint  be  dismissed, 
and  that  the  defendant  be  allowed  his  costs." 

The  learned  trial  court  found,  among  other 
things: 

"That  prior  to  the  execution  and  delivery  of 
said  instrument  plaintiff's  agent  Dryden  and 
the  defendant  talked  over  and  agreed  upon  the 
terms  of  listing  of  said  property  and  also  of  oth- 
er property,  and,  at  same  time  defendant  de- 
cided to  list  and  did  list  the  property  in  ques- 
tion, he  listed  three  other  several  tracts  of  land 
with  plaintiff  for  sale,  as  follows: 

"The  northwest  quarter  and  west  half  of  the 
northeast  quarter  of  section  36,  and  lots  1  and 
2  in  section  36,  and  lots  1  and  2  in  section  35, 
in  township  151,  ranjce  62,  containing  286.82 
acres,  none  of  which  tract  was  under  cultivation, 
listed  for  net  price  of  $20  per  acre. 

"The  southeast  quarter  or  section  23.  township 
151,  range  62,  containing  160  acres,  all  of  which 
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was  under  caltiTation,  listed  for  a  net  price  of 
^22.60  per  acre,  or  if  sold  iwfore  July  1,  1915, 
including  the  1915  crop,  for  $25  per  acre. 

"The  west  half  of  section  18,  township  151, 
range  61,  containing  300  acres,  of  which  190 
acres  was  under  cuItiTation,  listing  for  a  net 
price  of  $22.50  per  acre,  or,  if  sold  before  July 
1,  1915,  including  1915  crop,  for  $25  per  acre. 

"That  each  of  said  foregoing  tracts  were  list- 
ed for  a  period  of  seven  months,  and  each  con- 
tained a  reservation  in  defendant  of  the  right 
to  etFect  a  sale  himself  at  any  time,  said  reser- 
vation being  in  effect  similar  to  the  like  provision 
contained  in  the  instrument  effecting  the  prem- 
ises involved  in  this  action,  and  above  quoted, 
and  each  of  the  foregoing  tracts  of  land  were 
listed  for  sale  by  defendant  with  the  plaintiff 
before  the  tract  involved  in  this  action  was 
Usted. 

"That  after  tlie  listing  of  the  foregoing  three 
tracts  as  described,  and  on  the  same  day  and  ai 
part  of  the  same  transaction,  it  was  finally 
agreed  between  plaintiff  and  defendant  on  plain- 
tiCTs  solicitation  that  defendant  would  list  with 
plaintift  for  sale  premises  described  in  the  in- 
strument hereinbefore  quoted;  and  it  was  fur- 
ther expressly  agreed  bistween  the  parties  that 
a  sale  of  said  premises  involved  in  this  action, 
if  it  were  to  be  made  including  the  crops  grown 
on  said  premises  for  the  year  1915,  there  being 
growing  on  said  premises  about  720  acres  of 
crop,  said  sale  must  be  made  on  or  before  July 
1,  1916,  and  if  said  sale  were  not  made  on  or 
before  that  date  the  crops  grown  and  raised  up- 
on said  premises  during  the  ^ ear  1916  were  not 
to  be  included,  and  it  was  m  consideration  of 
the  price  at  which  said  premises  were  listed 
that  it  was  mutually  agreed  that  the  crops  would 
not  be  included  or  would  they  pass  to  the  pur- 
chaser if  the  sale  were  made  after  July  1, 1915. 

"It  was  also  mutually  agreed  between  the  par- 
tics:  That  the  said  premises  involved  in  this 
action  and  properly .  described  in  the  foregoing 
quoted  instrument  were  not  for  sale  nor  to  be 
sold  separately;  but  either  in  one  sale  of  all  of 
the  premises  listed  on  said  day,  or  else  after 
each  of  the  other  three  -  described  tracts  listed 
first  had  been  sold;  and  it  was  in  consideration 
of  this  agreement  that  the  defendant  did  list 
the  property  involved  in  this  action  at  the  price 
stated  in  said  instrument. 

"That  it  was  the  intention  of  both  parties  to 
incorporate  fully  all  of  the  foregoing  agreement 
with  reference  to  the  property  involved  in  this 

fction  in  the  listing  agreement  above  quoted,  but 
brough  mutual  mistake  on  the  part  of  plaintiff 
and  defendant  said  instrument  and  memorandum 
of  the  terms  of  said  listing  agreement  did  not 
embody  the  real  agreement  had  between  the  pai^ 
ties,  in  this,  that  said  instrument  omitted  to  re- 
dte  the  agreement  made  to  the  effect  that  the 
crops  for  the  1919  season  were  not  to  be  included 
unless  said  premises  were  sold  before  July  1, 
1915,  and  further  omission  was  made  in  not 
embodying  in  said  instrument  the  real  agreement 
of  the  parties  to  the  effect  that  the  premises  in- 
volved in  this  action  were  not  to  be  sold  sepa- 
rately or  until  after  each  of  the  other  three 
tracts  had  been  sold,  and  that  both  plaintiff  and 
defendant  were  mistaken  in  supposing  and  be- 
lieving that  said  instrument  did  incorporate 
each  and  all  of  the  foregoing  provisions  in  ac- 
cordance with  the  true  intent  of  the  parties. 

"That  on  or  about  July  1,  1915,  plaintiff  so- 
licited of  the  defendant  an  extension  of  the  pe- 
riod of  time  within  which  said  premises  involved 
in  this  action  might  be  sold,  includinp;  the  crops 
for  the  year  1915,  and  on  the  occasion  of  said 
solicitation  both  parties  are  found  to  have  been 
under  the  belief  and  mutual  mistake  in  suppos- 
ing that  the  instrument  of  listing  hereinbefore 
quoted,  in  so  far  as  it  related  to  the  crops  grown 
on  the  premises  during  the  1915  season,  had  e.x- 
pired  on  July  1,  1015,  and  on  or  about  said 
date  defendant  acceded  to  plaintiffs  request  for 
an  extension  of  said  time  for  a  period  of  three 


days  after  July  1,  1916,  and  granted  plaintiff 
three  da^s'  further  time  in  which  to  sell  said 
premises  including  the  crops  for  the  1915  season. 
That  thereafter  and  on  the  expiration  of  said 
extension  plaintiff  again  requested  an  extension 
of  time,  representing  to  defendant  that  it  had 
in  mind  a  proposed  sale  of  all  of  said  premises 
and  required  a  few  days  further  time  in  which 
to  consummate  the  same,  and  thereupon  again 
plaintiff  and  defendant  agreed  for  a  few  days' 
further  extension  in  consideration  of  which 
agreement  and  concession  on  the  part  of  the  de- 
fendant plaintiff  agreed  to  reimburse  defendant 
for  any  improvements  that  he  might  make  on 
said  premises  during  the  interval  of  said  exten- 
sion. That  thereafter,  and  on  or  about  the  1st 
day  of  August,  1915,  and  long  prior  to'  the  com- 
mencement of  this  action,  it  was  agreed  between 
plaintiff  and  defendant  that  said  time  would  not 
be  longer  extended  so  as  to  include  the  crops 
for  the  year  1915,  and  that  it  would  not  be  just 
nor  reasonable  to  expect  defendant  to  take 
chances  any  longer  of  the  injury  to  the  crop  and 
the  hazard  and  uncertainty  of  the  harvesting 
thereof,  and  that  said  (^tirai,  in  so  far  as  it 
included  the  crops  on  any  of  the  tracts  above 
described,  had  fmly  expired  and  was  no  longer 
in  effect,  and  on  or  about  the  1st  day  of  August, 
1915,  the  plaintiff's  agent,  Dryden,  was  request- 
ed by  defendtint  to  notify  the  plaintiff  company 
that  said  option  had  expired  in  so  far  as  it  af- 
fected the  crop,  and  he  would  not  grant  any  fur- 
ther or  other  extensions  of  time,  and  upon  such 
request  said  Dryden  informed  defendant  that 
he  knew  tliat  the  opti<m  had  expired  and  that  it 
was  unnecessary  to  notify  plaintiff,  and  in  order 
to  assure  defendant  that  such  notification  was 
unnecessary  exhibited  a  copy  of  the  listing  agree- 
ment with  reference  to  one  of  the  other  tracts 
of  land  above  described,  and  called  defendant's 
attention  to  the  provision  therein  witb  reference 
to  the  expiration  of  said  option  on  July  1,  1915, 
in  so  far  as  it  affected  the  1915  crop,  and  as- 
sured defendant  that  said  option  in  so  far  as 
it  related  to  the  crops  on  the  premises  in  ques- 
tion had  expired. 

"It  is  further  found  that  the  defendant  was 
in  complete  ignorance  of  the  fact  that  the  listing 
agreement  with  reference  to  the  property  involv- 
ed in  this  action  did  not  contain  the  provision 
with  reference  to  the  1915  crops  agreed  upon  be- 
tween the  parties,  nor  the  provision  with  refer- 
ence to  selling  the  property  involved  in  said  in- 
strument either  together  with  all  of  the  other 
property  listed  or  after  all  of  the  other  tracts 
bad  been  sold,  until  shortly  before  the  commence- 
ment of  this  action  and  until  service  upon  him  of 
the  notice  of  tender  hereinafter  referred  to,  and 
relying  upon  the  agreement  between  the  parties 
and  understood  by  both  of  them  to  be  contained 
in  said  listing  contract,  defendant  during  the 
month  of  July,  1915,  made  improvements  upon 
said  premises  and  expended  moneys  in  mainte- 
nance thereof  and  in  conducting  farming  opera- 
tion in  reliance  upon  the  new  agreement  made 
by  the  parties  for  an  extension  of  time  on  or 
about  July  1,  1915,  and  that  the  crops  grown 
upon  said  premises  for  the  1915  season,  having 
passed  the  danger  and  hazard  and  risk  from  the 
elements  and  other  risks  and  hazards,  had 
ripened,  and  at  the  time  of  the  commencement  of 
this  action  were  approximately  of  the  value  of 
$10,000." 

It  further  found: 

"That  the  defendant,  although  ignorant  of  the 
omissions  in  the  original  instrument  of  listing, 
and  ignorant  of  the  fact  that  it  did  not  contain 
the  reol  agreement  between  the  parties,  was  not 
informed  thereof  by  plaintiff,  but,  on  the  con- 
trary, was  informed  by  plaintiff  on  or  about  the 
1st  day  of  August,  1915,  that  said  option  con- 
tract, in  so  far  as  it  concerned  the  1915  crops, 
had  terminated,  and  rested  in  a  belief  that  the 
same  was  true,  and  it  was  so  agreed  between  the 
parties  on  or  about  the  24th  day  of  August, 
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1915,  until  after  he  had  completed  the  harvest- 
iu^  of  the  crops  on  the  premises  involved  In 
this  case,  and  had  expended  in  good  faith  large 
sums  of  money  thereon,  and  had  himself  borne 
all  the  risk  and  hazard  of  the  elements,  believing 
as  he  had  a  right  to  believe,  that  said  contract 
was  terminated  in  so  far  as  it  related  to  the 
crops,  and  on  or  about  August  24,  1915,  defend- 
ant was  served  by  plaintiff  with  a  notice  of 
tender  and  of  deposit  in  the  First  National 
Bank  of  Devils  Lake  by  plaintiff  of  the  sum  of 
$10,000  as  a  cash  payment  on  said  contract,  and 
notified  that  plaintiff  would  accept  the  terms 
and  conditions  thereof  and  required  by  said  no- 
tice to  perform  the  conditions  in  said  contract; 
also,  that  it  was  known  by  plaintiff  that  said  in- 
strament  was  no  longer  in  force  and  effect,  in  so 
far  as  .it  related  to  tho  crops,  after  July  1,  1915, 
and  the  further  time  of  the  extension  granted 
by  defendant,  according  to  the  real  agreement 
between  the  parties,  and  upon  sorvice  of  said 
notice  defendant  learned  for  the  first  time  of 
the  mutual  mistake,  made  in  preparing  and  exe- 
cuting said  instrument  of  listing.  That  no  ac- 
tual consideration  was  paid  by  plaintiff  nor 
received  by  defendant  for  the  execution  of  said 
listing  agreement  involving  the  property  in  this 
case. 

"It  ia  farther  found  that  the  plaintiff  made  no 
effort  to  scU  or  dispose  of  the  property  involved 
herein  separately  and  distinct  from  the  other 
tracts  of  land  listed  at  the  same  time  with  plain- 
tiff by  defendant 

"It  is  further  found  that  defendant's  igno- 
rance of  the  mutual  mistake  in  said  instrument 
of  listing  was  encouraged  and  induced  by  the 
acts  of  plaintiff,  and  that  he  was  not  negligent 
in  not  knowing  of  said  mistake,  and  was  indac- 
ed  and  led  by  the  acts  of  the  plaintiff  and  its 
agent  at  the  time  of  the  making  of  the  original 
listing  agreement  to  rely  upon  plaintiff  to  prop- 
erly incorporate  the  real  agreement  in  the  writ- 
ten instrument,  and  supposed  that  it  bad  been 
done,  and  by  the  subsequent  acts  of  plaintiff  in 
asking  an  extension  of  time  as  above  found  de- 
fendant was  encouraged  to  continue  in  the  be- 
lief that  the  said  instrument  executed  and  de- 
livered by  him  on  April  5,  1915,  did  conform 
to  the  real  agreement  between  the  parties,  and 
by  the  further  act  of  the  plaintiff,  at  the  time 
of  the  last  extension  which  was  granted  by  de- 
fendant had  expired,  in  exhibiting  to  defendant 
one  of  the  other  listing  agreements  in  which  the 
crop  clause  was  contained,  defendant  was  ei- 
ther intentionally  or  through  a  like  mistake  on 
plaintiff's  part  led  to  believe  that  said  instru- 
ment embodied  the  real  agreement  between  the 
parties,  and  because  of  plaintiff's  said  acts  up- 
on which  defendant  relied  the  court  finds  that 
he  was  not  negligent  in  not  knowing  of  the  mis- 
takes which  existed  in  the  original  instrument  of 
listing." 

Flynn  Sc  Traynor,  of  Devils  Lake,  for  ap- 
pellant Middaugh  &  Hunt,  of  Devils  Lake, 
for  respondent 

BRUCE,  C.  jr.  (after  stating  the  facts  as 
above).  After  a  thorough  ezamination  of  the 
record,  we  concur  In  the  findings  of  the  trial 
court,  and  we  are  satisfied  that  the  defendant 
was  entitled  to  have  the  contract  reformed 
so  as  to  contain  the  provision  that  the  crops 
would  not  go  with  the  land  unless  the  sale 
was  consummated  before  the  1st  day  of  July. 
We  are  satisfied,  indeed,-  that  at  the  same 
time  the'  defendant  signed  the  contract  In 
question  be  signed  a  number  of  other  con- 
tracts, and  that  these  contracts  contained  the 
provision  mentioned,  and  that  the  defendant 


thought  and  had  reason  to  believe  that  the 
one  in  question  also  contained  that  provision. 
We  are  satisfied,  also,  that  the  subsequent 
acts  and  dealings  of  the  parties  were  such 
as  to  confirm  the  defendant  in  this  belief. 
We  are  therefore  satisfied  that  the  defendant 
was  entitled  to  have  the  contract  reformed. 
As  all  that  the  plaintiff  has  tendered,  and 
now  in  open  court  states  that  all  be  is  will- 
ing to  pay,  Is  the  $10,000,  and  as  he  has  fail- 
ed to  tender  and  refused  to  pay  the  value  of 
these  crops,  and  has  stated  In  open  court 
that  it  does  not  desire  specific  performance 
of  the  contract  unless  such  crops  can  be  re- 
covered, the  Judgment  of  the  district  court 
is  affirmed. 

GRACE,  J.,  being  disqualified,  did  not  par- 
ticipate. 

EOBINSON,  J.  (specially  coocnrrlng). 
This  is  an  action  for  the  specific  performance 
of  a  listing  land  contract  The  plaintiff  Is  an 
Irresponsible  nonresident  corporation,  and  it 
never  put  up  a  dollar  on  the  contract  That 
alone  Is  quite  enough  to  show  that  the  plain- 
tiff has  no  standing  in  a  court  of  equity. 

The  land  contract  Is  In  the  form  of  a  sharp 
listing  agreement,  such  as  a  party  may  be  in- 
duced to  sign  when  he  is  tricked  or  hypnotiz- 
ed, or  when  he  has  taken  leave  of  his  senses. 
The  defendant  agrees  to  list  for  sale  with 
an  Irresponsible  nonresident  corporation  060 
acres  of  land  in  Benson  county,  at  the  net 
price  of  $35  an  acre,  including  a  complete 
farming  outfit  and  to  give  the  plaintiff  the 
exclusive  right  of  sale  or  purchase  for  seven 
months.  Terms  of  sale,  $10,000  cash  and  bal- 
ance In  five  years,  with  Interest  The  con- 
tract was  dated  April  5,  1915,  and  by  its 
terms  it  purports  to  give  plaintiff  the  ex- 
clusive right  of  sale  or  purchase  for  seven 
months.  The  answer  avers  that  it  was  a 
part  of  the  listing  contract  that  the  sale.  If 
any,  must  be  consummated  before  July  1, 
1916,  and  it  was  so  understood  by  both  par- 
ties—end such  appears  to  be  the  fact — and 
that  on  July  1,  1915,  the  plaintiff  requested 
an  extension  for  three  days;  tbat  several 
extensions  were  granted  until  the  time  of 
harvesting. 

It  appears  that,  after  the  defendant  bad 
harvested  a  crop  to  the  value  of  about  $10,- 
000,  the  plaintiff  makes  a  tender  of  $10,000, 
and  asks  for  the  crop,  the  land,  and  the  farm- 
ing outfit,  consisting  of  a  large  amount  of 
personal  property.  Of  course.  Judge  C.  W. 
Buttz  very  Justly  found  against  the  plain- 
tiff. The  case  will  not  bear  any  discussion. 
Obviously,  it  1ms  no  equity  and  no  merits. 
Indeed,  a  party  who  asks  a  court  of  equity 
to  enforce  such  a  deal  well  deserves  to  be 
sent  to  Jail  for  contempt.  The  Judgment  of 
the  district  court  is  affirmed,  .with  costs  of 
both  courts. 
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KLINE  et  aL  r.  HARRIS  et  aL 

(Supreme  Coart  of  North  Dakota.    June  2, 
1M7.) 

(8vUaT>u»  hy  the  Court.) 

Plbadino  «=>359— Genebal  DbniaI/— Stbik- 

ixa  Sham  Answer. 
In  an  action  when  the  complaint  la  duly 
verified  and  is  based  on  a  Judgment  roll  or  mat- 
ter of  record  which  cannot  be  denied  in  good 
faith,  the  defendant  has  no  right  to  interpose  a 
false  and  sham  answer  in  the  form  of  a  {general 
denial,  and  on  proper  motion,  such  an  answer 
should  be  stricken  out  as  sham. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §{  1120-1128.] 

Appeal  from  District  Court,  Pierce  County ; 
A.  G.  Burr,  Judge. 

Action  by  H.  S.  Kline  and  another  against 
Hattle  Harris  and  others.  Judgment  for 
plaintUFs,  and  defendants  appeal.    Affirmed. 

Palda  ft  Aa^er  and  I.  M.  Oseth,  all  of  Mlnot, 
for  appellants.  Campbell  &  Jongewaard,  of 
Rugiby,  for  respondents. 

ROBINSON,  J.  Tlie  con^lalnt  and  the 
records  show  that  on  September  12,  lOOS, 
M.  H.  Zeer  commenced  an  action  in  McHenry 
county  against  the  defendants  Hattle  Harris 
and  A.  O.  Harris  to  recover  $675,  and  Interest, 
7  per  cent,  from  August  2,  1906.  tor  woric 
and  labor. 

A  writ  of  attachment  was  Issued  and  levied, 
and  on  April  20,  1900,  the  defendants  gave  a 
bond  to  discharge  the  attachment  And  on 
May  29,  1909,  the  court  made  an  order  dis- 
charging the  attachment  on  the  bond.  On 
January  19,  1910,  it  was  duly  adjudged  that 
the  plaintiff  recover  against  the  defendants 
Hattle  and  A.  C.  Harris  $792,  and  costs,  mak- 
ing $835.50.  On  January  21,  1910,  M.  H.  Zeer 
duly  made  to  the  plaintiffs  a  written  assign- 
ment of  the  Judgment.  It  was  signed  by  M. 
H.  Zeer  and  two  witnesses  and  duly  acknowl- 
edged and  filed  with  the  Judgment  record  In 
the  office  of  the  clerk  of  court 

To  the  verified  con^>laint  stating  those 
facts,  which  appear  of  record,  the  answer  is 
merely  a  general  denial.  It  was  striken  out, 
and  on  an  appeal  to  this  court  Judge  Knee- 
shaw  wrote  an  opinion  reversing  the  order, 
holding,  in  effect,  that  a  general  denial  of  the 
court  records  may  not  be  stricken  out  as  sham 
and  not  made  In  good  faith.  30  N.  D.  421, 152 
N.  W.  687.  In  June,  1916,  the  case  was  on  the 
court  calendar  for  trial,  and  a  motion  was 
made  to  strike  It  from  the  calendar.  A  mo- 
tion was  made  to  require  the  plaintiffs  to 
oouie  to  the  state  and  submit  to  examination 
as  parties  before  trial,  claiming  that  the  de- 
fendants had  a  good  and  nierltorlous  defense 
in  a  matter  relating  to  the  validity  and  good 
faith  of  the  pretended  assignment  of  the 
judgment,  as  If  the  defendants  were  in  any 
position  to  question  the  sufficiency  of  the 
assignment  On'  July  8,  1915,  the  cnse  was 
orought  to  trial  before  the  court  and  a  Jury, 


and  at  the  close  of  the  testimony  eacb  party 
moved  for  a  directed  verdict,  and  the  case 
was  submitted  to  the  court.  Then  the  court, 
by  Judge  Burr,  made  and  filed  proper  findings 
of  fact  and  conclusions  of  law.  On  July  19. 
1915,  Ju^ment  was  duly  entered  In  favor  of 
the  plaintiff  and  against  the  defendants  for 
$1,155.94  and  costs.  In  October,  1915,  the  de- 
fendant again  appealed  to  this  court,  and  on 
January  27,  1916,  the  appeal  record  was 
filed. 

There  Is  no  specification  of  error  worthy  of 
any  consideration.  The  proof  submitted  by 
the  plaintiff  was  not  disputed,  and  It  was  In 
no  way  disputable.  The  defendants  had  no 
defense,  and  they  did  not  attempt  to  make 
a  defense.  The  appeal  was  in  keeping  with 
the  answer,  and  It  was  taken  in  bad  faith  and 
for  delay.  In  that  way  this  very  simple  ac- 
tion has  been  held  up  and  delayed  for  seven 
years.  Such  a  procedure  should  not  be  tol- 
erated. 

The  Judgment  Is  affirmed,  with  costs. 

Christlanson,  J.,  being  disqualified,  did  not 
participate. 


HENDRICKS  v.  HUGHES  et  aL 

(Supreme  Court  of  North  Dakota.    Jane  2, 
1917.) 

(Svltalui  hy  the  Court.) 

MCNICIFAI.    COBPOBATIONS    ®=3706(Cn— AXTTO- 

MOBiLE   Collision— -Action   fob  Injubt— 

EVIDENCK. 

In  this  case  the  plaintiff  sues  to  recover 
damages  from  an  automobile  collision  resulting 
from  the  fact  that  the  defendants  did  not  keep 
on  the  right-hand  side  of  the  street  The  verdict 
is  well  sustained  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  1518.] 

Appeal  from  District  Court,  Ward  CJounty; 
K.  E.  Leighton,  Judge. 

Action  by  Mack  Hendricks  against  EYed 
Hughes  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

C.  B.  Brace,  of  Crosby,  for  appellants. 
Francis  J.  Murphy,  of  Mlnot,  for  respondent 

ROBINSON,  J.  The  plaintiff  sues  to  re- 
cover damages  resulting  from  an  automobile 
collision.  The  verdict  was  for  $625.  Defend- 
ants appeal  from  the  Judgment  and  from  an 
»rder  denying  a  new  trial,  and  Insist  that 
the  evidence  Is 'Insufficient  to  sustain  the 
verdict. 

The  plaintiff  was  in  a  car  of  1,000  pounds, 
and  kept  close  to  the  right  of  a  highway ;  the 
defendants  were  in  a  car  of  3,000  pounds, 
a  48  horse  power  Case,  and  did  not  keep  to 
the  right  of  the  highway.  They  went  to  the 
left  and  run  Into  tiie  small  car.  The  result 
of  the  Impact  was  to  destroy  the  small  car, 
and  to  knock  the  plaintiff  senseless;  to  throw 
him  out  and  In  front  of  the  car.  It  must  be 
that  the  small  car  was  carried  backwards 
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some  tUstance.  because  on  recoTerlng  their 
senses,  a  witness  who  was  with  the  plain- 
tiff seems  to  hare  thought  that  he  had  been 
thrown  forward  some  30  or  50  feet,  while 
the  testimony  is  that  the  small  car  was  mov- 
ing about  8  miles  an  hoiu*.  But  It  is  argued 
that  the  small  car  must  have  been  moving* 
with  great  velocity  to  throw  the  plaintiff  and 
his  witness  so  far,  and  hence  that  they  were 
guilty  of  contributory  negligence.  It  Is  man- 
ifest the  parties  knew  nothing  of  the  dis- 
tance they  were  thrown.  If  the  car  had  been 
moving  at  a  nille  a  minute  the  velocity 
would  not  have  carried  them  more  than 
about  21  feet,  and  If  the  big  car  had  kept  on 
Its  side  of  the  street,  there  would  have  been 
no  collision.  The  plaintiff  had  no  good  rea- 
son to  fear  that  the  big  car  would  cross  onto 
his  side  of  the  street  and  run  into  his  car. 
Hence  there  was  no  showing  of  contributory 
negligence,  and  there  Is  no  claim  that  the 
damages  awarded  are"  excessive.  It  Is  said 
the  testimony  indicates  that  both  cars  came 
to  an  Immediate  stop  at  the  time  of  the  colli- 
sion, and  that  hence  the  velocity  of  the  small 
car  must  hare  been  three  times  as  great  as 
that  of  the  large  car.  The  reasoning  Is 
correct,  but  the  whole  evidence  gives  n 
strong  Impression  that  the  small  car  was 
carried  backwards  so  as  to  give  the  plain- 
tiff an  Impression  that  they  had  been  thrown 
forward.  However,  the  collision  did  not  re- 
sult from  the  velocity  of  either  car.  It  re- 
sulted from  the  fact  that  the  big  car  got  on 
tile  wrong  side  of  the  street.  The  testimony 
of  the  plaintiff  is  that  at  the  time  of  the 
collision  he  was  within  3  feet  of  the  right- 
hand  side  of  the  street,  which  was  44  feet 
wide,  and  that  the  big  car  was  going  at  a 
speed  of  25  miles  an  hour,  and  that  the 
small  car  was  completely  ruined,  and  that  he 
was  knocked  senseless  and  thrown'  out  In 
front  of  the  car  and  Injured  so  he  was  not 
able  to  do  his  regular  work  for  2  or  3 
months.  He  says:  It  felt  to  me  as  if  every- 
thing Inside  of  me  was  broken,  and  that  my 
breast  was  smashed  In.  Of  course  there  Is 
some  conflict  of  testimony,  but  the  verdict 
is  well  sustained  by  a  pr^onderance  of  the 
evidence. 
Judgment  aflBrmed. 


BAT  T.  BEERY,  Gouaty  Auditor. 

(Supreme  Court  of  North  Qakota.    May  12, 
1817.) 

(BvUabug  by  the  Oourt.) 

CoDNTns  «=»70— CouwTT  Offickbs— Compu- 
tation OF  Salabt— Statute. 
Under  the  provisions  of  chapters  112  and 
254  of  the  Lows  of  1915' the  salaries  of  tbe  vari- 
ous county  officers,  with  the  exception  of  the 
state's  attorney  and  the  sheriff,  for  the  year 
1916,  in  the  county  of  Billings,  should  be  com- 
inited  on  the  basis  of  the  assessed  valuation  for 
tbe  year  1915  rather  than  upon  that  of  the  year 
U14,  and  this  in  spite  of  the  fact  that  after 


the  year  1014  the  county  was  reduced  in  size 
by  the  setting  off  and  creation  of  Slope  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §§  104-118,  11&-117.] 

Appeal  from  District  Court,  Billings  Coun- 
ty; W.  0.  Crawford,  Judge. 

Action  for  injunction  by  W.  J.  Ray  against 
J.  A,  Beery,  Auditor  of  Billings  County,  N.  D. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

3.  K.  Swihart,  of  Medora,  for  appellant 
W.  J.  Ray,  of  Medora,  for  respondent. 

BRUCE,  C.  J.  W.  J.  Ray,  the  plaintiff  and 
respondent  herein,  being  a  taxpayer  of  the 
county  of  Billings  and  state  of  North  Da- 
kota, prosecutes  this  action  for  tbe  purpose 
of  restraining  tbe  county  auditor  of  the  coun- 
ty of  Billings  from  paying  to  the  various 
county  ofiBcers  (with  the  exception  of  tbe 
state's  attorney  and  the  sheriff)  their  salaries 
for  the  year  1916  on  the  basis  of  tbe  valua- 
tion as  handed  down  by  the  state  board  of 
equalization  for  the  year  1914.  He  contends 
that  tbe  assessed  valuation  for  the  year 
1915  should  apply  and  be  tbe  basis  of  tbe 
salaries. 

We  are  satisfied  that  plaintiff's  contention 
is  correct.  Prior  to  the  enactment  of  chapter 
112  of  the  Laws  of  1915  it  is  clear  that  the 
salaries  of  tbe  county  officers  Involved  were 
rated  by  the  statute  according  to  the  as- 
sessed valuation  of  the  preceding  year.  See 
article  4,  {  3506,  Compiled  Laws  1913.  In 
chapter  112  of  the  Session  Laws  of  1916  the 
Legislature  changed  the  basis  of  the  ascertain- 
ment of  the  salaries  of  the  county  officers 
from  an  assessed  valuation  to  a  population 
basis.    It,  however,  provided  that: 

"Sec  8 :  The  provisions  of  this  act  shall  not 
apply  to  the  present  term  of  officers  elected  or 
appointed  prior  to  the  taking  effect  of  this  act : 
Provided,  further,  that  the  salaries  of  officers 
herein  enumerated  shall  be  the  same  during  the 
remainder  of  tbe  term  for  which  they  may  have 
been  elected  or  appointed,  as  they  are  respective- 
ly receiving  at  the  time  this  act  takes  effect." 

The  Intention  of  this  section,  as  we  con- 
strue it,  was  to  continue  in  force,  as  far  as 
officers  elected  or  appointed  before  Its  pas- 
sage are  concerned,  tbe  old  basis  for  the  as- 
certainment of  salaries,  which  was  the  as- 
sessed valuation.  The  word  "same,"  which 
is  used  in  the  section,  means  the  same  basis, 
viz.  assessed  valuation.  The  intention  was 
merely  that  this  basis,  and  not  the  popula- 
tion basis,  should  apply  to  officers  already 
elected.  It  is  also,  however,  clear  to  us  that 
the  intention  was  that  in  no  case  should 
either  this  act  or  chapter  254  of  the  I.aws 
of  1916,  to  which  we  will  afterwards  refer, 
operate  to  Increase  the  salaries  of  such  coun- 
ty officers  beyond  that  which  they  would  have 
received  under  the  assessed  valuation  of  1914 
and  the  then  existing  statutes. 

The  defetidant  and  appellant,  however, 
calls  special  attention  to  section  2  of  chap- 
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ter  254  of  the  Laws  of  1915,  whldi  proyides 
that: 

"No  salary  of  any  official  now  determined  by 
the  amount  of  the  assessed  valuation  of  property 
within  any  political  subdivision  shall  be  in- 
creased dnring  the  years  1915  or  1916,  or  prior 
to  July  the  1st,  1917,  beyond  tb6  amount  now 
authorized  on  the  basis  of  assessed  valuation  for 
the  year  1914." 

He  maintains  tbat  tbis  section  makes  the 
assessment  of  1914  the  basis,  and  it  is  par- 
ticularly relied  upon  by  him,  as  in  the  case 
at  bar  the  valuation  of  BilliDgs  county,  for 
the  year  1915  was  reduced  to  a  large  ex- 
tent on  account  of  the  recent  creation  of 
Sloi>e  county  from  a  portion  of  Its  territory. 

As  we  understand  the  statutes,'  however, 
all  that  the  Legislature  was  Interested  in 
was  that  the  increased  valuation  of  the 
property  of  the  state,  which  was  anticipated 
at  the  time  of  the  passage  of  the  acts  in 
question,  should  not  unduly  operate  to  in- 
crease the  salaries  of  the  county  officials.  In 
spite  of  that  Increased  valuation.  It  stiU  con- 
templated tbat  the  salaries  of  the  persons 
then  in  office  should  be  on  the  basis  of  the 
assessed  valuation.  It  merely  provided  that 
these  salaries  could  in  no  event  exceed  the 
amount  which  would  be  received  under  the 
valuation  for  the  year  1914.  It  evidently 
did  not  contemplate  the  contingency  of  a 
county  being  divided  so  that  the  assessed 
valuation  of  what  was  left  would  be  less 
than  the  valuation  of  1914.  It  still,  bow- 
ever,  contemplated  a  salary  on  the  basis 
of  assessed  valuation;  that  Is,  a  salary  which 
was  based  on  the  work  to  be  done  and  the 
ability  of  the  taxpayers  to  pay  the  same. 

But  It  Is  contended  that  section  3  of  chapter 
254  of  the  Laws  of  1915  is  applicable  In  this 
case,  and  that  the  provision  therein  contain- 
ed that  "the  rights  and  duties  of  officers  shall 
not  be  changed  or  modified"  controls  the 
situation  which  Is  before  us.  It  is  contended 
that  the  defendant,  as  auditor  of  Billings 
county,  has  a  right  and  duty  to  perform  in 
connection  with  the  issuing  of  warrants  for 
the  payment  of  salaries,  and  that,  If  plaln- 
tlffs  contention  is  sustained,  this  duty  would 
be  interfered  with.  We  do  not,  however,  so 
read  the  sectlcm.    It  provides  that: 

"When  under  the  laws  of  this  state  the  duty 
of  any  official  to  levy  taxes,  or  the  right,  duty, 
or  authority  of  any  person  to  perform  any  act  is 
conditioned  imon  the  assessed  valuation  of  the 
property  within  any  political  subdivision,  the 
rights,  duties  and  authority  as  now  fixed  and 
estaUished  under  the  assessed  valuation  of  the 
property  within  such  political  subdivision  for 
the  year  1914,  shall  not  be  in  any  manner  chang- 
ed or  modified  during  the  years  1915  or  1916,  or 
prior  to  July  Ist,  1917,  except  when  the  addi- 
tion of  five  per  cent,  and  ten  per  cent  for  the 
years  1915  and  1916,  respectively,  to  the  as- 
sessed valuation  for  the  year  1914  would  be  suf- 
ficient to  vest  such  authority,  right,  or  duty, 
under  existing  laws." 

The  right,  duty,  or  authority  mentioned 
In  this  provision  is  a  right,  duty,  or  authority 
to  perform  any  act;  It  Is  not  the  right  to  re- 
ceive a  salary.  The  duty  of  the  auditor 
also  la  merely  to  issue  the  warrants  for  the 


amount  due.  The  fixing  of  that  amount  is 
not  a  part  of  his  duties.  The  provision  there- 
fore Is  In  no  way  applicable. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

'  ROBINSON,  J.  (concurring  specially).  The 
plaintiff  and  respondent  prosecutes  this  ac- 
tion as  a  taxpayer  of  Billings  county  to  re- 
strain the  county  auditor  from  paying  to 
the  several  county  officers  (excepting  the 
state's  attorney  and  sheriff)  salaries  based 
on  the  assessment  of  1914,  and  not  on  the 
assessment  of  1916,  which  was  lees  than  in 

1914.  The  trial  court  decided  in  favor  of  the 
plaintiff,  and  the  county  auditor  appeals. 

The  question  Is  on  the  salary  of  the  county 
officers  for  the  year  1916.  Whether  it  should 
be  rated  by  the  assessmoit  oiC  1914  or  the 
assessment  of  1915.  The  holding  of  the  trial 
court  is  that  in  each  year  the  salary  is  based 
on  the  assessment  of  the  preceding  year, 
and  that  in  1916  the  salary  was  based  on 
the  assessment  of  1915. 

An  assessment  is  made  during  the  months 
of  April  and  May  of  each  year,  and  in  August 
of  each  year  there  Is  a  meeting  of  the  state 
board  of  equalization  to  equalize  the  assess- 
ments in  the  different  counties.  And  so  there 
is  in  each  year  an  assessment  fixed  by  the 
state  board  of  equalization,  and  on  the  basis 
of  that  assessmott  all  taxes  are  levied  and 
extended. 

Prior  to  the  enactment  of  chapter  112, 
laws  1915,  it  seems  that  in  each  year  the 
salary  of  these  county  officers  was  Justly 
rated  according  to  the  assessed  value  of  the 
preceding  year,  and  it  is  contended  that  for 
the  year  1916  an  exception  was  made  by 
chapter  112,  Laws  1915.  The  purpose  of 
chapter '112  was  to  regulate  tbe  salary  of 
the  several  county  officers  according  to  the 
population  of  the  county  as  shown  by  the  pre- 
ceding official  state  and  federal  census. 

Section  8:  The  provisions  of  this  act  shall 
not  apply  to  the  present  term  of  officers  elec- 
ted or  appointed  prior  to  the  taking  effect  of 
this  act,  and  the  salary  of  said  officers  shall 
be  the  same  during  the  remainder  of  their 
term  for  which  they  have  been  elected  or  ap- 
pointed as  they  are  respectively  receiving  at 
the  time  this  act  takes  effect  (which  was 
July  1,  1915). 

Thus  It  is  declared  that  In  certain  newly 
organized  counties  having  no  adequate  as- 
sessment on  which  to  base  salaries  the  act 
shall  take  effect  and  be  In  force  after  Its 
passage  and  approval.  The  act  shows  no 
purpose  to  change  the  salaries  of  those  who 
were  then  In  <^ce.  It  Is  claimed  that  such 
purpose  Is  shown  by  section  8,  c.  254,  Laws 

1915.  The  title  of  chapter  254  is: 

"(1)  An  act  to  limit  tax  levies  during  the 
years  1915  and  1916;  (2)  To  restrict  debt  lim- 
iu ;  *  *  *  (3)  To  regulate  salaries  of  [the! 
officers  and  the  rights  and  duties  of  officials  now 
dependent  upon  agaeased  valuation." 
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Aa  this  act  pertains  to  different  subjects, 
It  Is  In  conflict  with  section  61  of  tlie  Oon- 
stltutlon,  wblch  provides  that  no  act  shall 
bare  more  than  one  subject,  which  shall  be 
expressed  In  Its  title.  Hence  we  strike  out 
all  that  Is  said  concerning  chapter  254,  and 
hold  that  under  the  statutes  tbp  salaries  for 
1916  were  based  on  the  preceding  year,  which 
was  1915. 

The  judgment  of  the  district  court  is  af- 
firmed. 


EIIjIOTT  SUPPIiTt  CO.  V.  MSH. 

(Supreme  Court  of  North  Dalcota.     Mar  12, 
1917.) 

(Bgttabut  by  the  Court.) 

1.  Saucs  «=>304(4)  —  Action  roB  Pbics— In- 
BTEUcnos— Fraud. 

Eyidence  examined,  and  held  to  warrant  the 
instructions  of  the  trial  court  on  the  question  of 
fraud  Inducing  the  ezecutitm  of  the  contract  in- 
Tolved  in  tlie  suit. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  1068.] 

2.  Sales  «=>38(2)—FiiAnD— Rescission. 

Where  an  agent  represents  that  he  is  selling 
Koods  of  a  particularly  well-known  brand  and 
that  the  brand  referred  to  is  intteded  by  the  de- 
scription employed  in  a  written  order,  when,  aa 
a  matter  of  fact,  the  agent  does  not  intend  to 
supply  goods  of  the  brand  the  purchaser  intends 
to  buy,  the  contract  for  the  purchase  may  be  re- 
scinded. 

rEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  66.] 

3.  Fbaud  «=>20— Relianok  on  False  Rxpkb- 
sENTATiONB— Nbgligbncb- Estoppel. 

One,  wlio  by  fraud  induces  another  to  enter 
into  a  contract  with  him,  is  precluded  from  as- 
serting that  the  innocent  party  was  uepli^'ont  in 
relying  upon  tiis  fraudulent  and  false  representa- 
tions instead  of  satisfying  himself  by  an  examina- 
tion of  a  sample  as  to  the  character  of  the  goods 
which  the  seller  intends  to  supply. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  17,  18.] 

Appeal  from  District  Court,  Stark  County; 
Crawford,  Judge. 

Action  by  the  Elliott  Supply  Company 
against  Frank  Lish.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

O.  H.  Starke,  of  Dickinson,  for  appellant. 
M.  L.  McBride,  of  Dickinson  (PIsk,  Murphy  & 
Llnde,  of  Bismarck,  of  counsel),  for  appellee. 

BIRDZELL,  J.  This  action  was  brought 
In  the  district  court  of  Stark  county  to  re- 
cover the  purchase  price  of  some  plated  sil- 
Terware  alleged  to  have  been  sold  by  the 
plaintiff  to  the  defendant  under  the  follow- 
ing contract: 

"This  entire  order  is  Wm.  Rogers'  Goods. 

"Warranty. — Any  article  which  is  not  cJtactly 
aa  represented  may  be  returned  to  us  and  we  will 
replace  it  with  a  new  article  without  charge, 
regardless  of  the  cost  of  the  article. 

"Bales  Otiaranteed. — We  guarantee  that  the 
pnrdiaser  will  sell  a  quantity  of  silverware  in 
one  year,  which  at  the  retail  price  will  equal 
at  least  one  and  one-half  times  the  amount  of  this 
order.     If  sales  are  less  than  this  amount,  wc 


agree  to  take  back  at  the  purchase  prices  the 
goods  remsiningon  hand  at  the  expiration  of- 
this  contract  This  guaranty  is  given  on  con- 
dition that  the  purchaser  will  keep  the  goods 
displayed  for  sale  in  a  showcase,  and  furnish  us 
on  the  first  day  of  each  month  an  itemized  list 
of  all  goods  on  hand.  Wtien  the  purchaser  be- 
comes satisfied  with  the  sales  he  may  omit  these 
lists  without  voiding  any  part  of  this  contract 
except  this  paragraph. 

"Term$. — This  order  Is  payable  in  six  equal 
payments,  due  in  3,  5,  7,  9,  11,  and  12  montlis 
from  date  of  invoice;  provided  the  purchaser 
sends  us  promptly  on  arrival  of  the  goods  his 
six  acceptances  for  the  amount  and  terms  of 
the  above  payments,  or  if  acceptances  are  not 
so  sent  terms  are  cash;  5  per  cent  discount  if 
paid  in  full  promptly  on  the  arrival  of  the  silver- 
ware. In  consideration  of  the  conditions  under 
which  we  ntil  our  goods  we  cannot  accept  coun- 
termands and  the  purchaser  hereby  agrees  not  to 
cpuotermand  this  order.  Purchaser  pays  all 
transportation  charges.  All  goods  shipped  at  our 
earliest  convenience  and  returned  only  as  herein 
provided.  This  contract  contains  all  the  con- 
ditions and  agreement  between  the  parties,  and 
the  purchaser  hereby  acknowledges  a  receipt  ot 
a  duplicate  thereof.         Elliott  Supply  Co., 

"Hawkeye,  Iowa." 

The  defendant  frnd  respondent  defended 
the  action  below  on  the  grounds,  among  oth- 
ers, that  the  plaintiff,  through  Its  agent  did. 
with  Intent  to  deceive  and  defraud  the  de- 
fendant, fraudulently  represent  that  the 
words  In  the  contract,  "This  entire  order  is 
Wm.  Rogers'  goods,"  meant  that  all  the 
goods  In  said  order  were  marked  "Rogers 
Bros.  1847";  the  latter  being  a  brand  of 
goods  which  the  defendant  customarily  and 
exclusively  carried  In  stock.  The  Issues 
were  tried  to  a  Jury,  and  there  was  a  verdict 
for  the  defendant 

[1]  The  appellant.  In  the  specifications  of 
error,  challenges  the  correctness  of  the  trial 
court's  Instructions  to  the  jury,  in  which  the 
court  uses  the  following  language: 

"Now,  the  written  contract  signed  by  the  par- 
ties is  binding.  Ijetween  the  parties,  but  you  have 
a  right  to  determine  what  representations  were 
made,  with  reference  to  the  particular  goods, 
since  they  were  both,  the  goods  that  were  or- 
dered and  those  intended  to  be  ordered,  as  set. 
forth  by  the  defendant  manufactured  by  Rogers 
Bros. 

"Now,  if  the  defendant  was  ignorant  of  the 
different  wares  under  Rogers  Bros,  or  William 
Rogers  Company,  and  this  knowledge  was  with- 
in the  knowledge  of  the  plaintiff,  and  he  con- 
cealed or  misrepresented  the  different  kinds  of 
goods  that  were  to  be  shipped,  and  misled  the 
defendant  thereby,  why  then  the  defendant  would 
have  a  rinht  to  cancel  the  contract  on  the  ground 
of  fraud." 

A  perusal  of  the  evidence  and  of  the  en- 
tire charge  of  the  court  convinces  us  that 
there  is  no  error  in  that  portion  of  the  charge 
above  quoted.  It  appears,  according  to  the 
testimony  of  defendant's  witnesses,  that  the 
plaintiff's  agent  was  informed  by  the  defend- 
ant's purchasing  agent  that  defendant  han- 
dled nothing  but  "Rogers  1847" ;  that  plain- 
tifl's  agent  represented  that  he  was  selling 
that  brand;  that  the  manufacturers  thereof 
had  consolidated  And  bad  taken  their  wares 
from  the  Jobbers  and  were  selling  direct  to 
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the  dealers;  and  that  plaintiff's  agent  fnr- 
•ther  represented  that  this  arrangement  en- 
abled the  plaintiff  to  sell  to  the  dealers  at 
a  saving  of  10  per  cent.  Defendant's  pur- 
chasing agent  further  testified  that  the  plain- 
tiff's agent  said  the  goods  were  to  \>e  "Rogers 
1847."  In  this  testimony  he  Is  corroborated 
by  a  Mr.  Lish,  who  was  In  the  store  at  the 
time  the  order  was  signed  and  heard  the  con- 
versation. It  requires  no  argument  to  dem- 
onstrate that  the  testimony  referred  to  am- 
ply warranted  the  Instructions  of  the  trial 
court  on  the  question  of  fraud. 

Appellant  further  assigns  as  error  a  ruling 
of  the  court  under  which  defendant's  agent 
was  permitted  to  testify  over  objection  that 
he  would  not  have  signed  the  order  if  he  had 
known  that  the  goods  were  not  "Rogers 
1847."  Also,  another  ruling  whereby  the 
same  witness  was  permitted  to  testify  that 
the  goods'  received  were  not  "Rogers  1847." 
There  is  no  merit  whatever  In  these  specifica- 
tions. 

[2, 3]  The  only  other  specification  is  based 
upon  the  denial  of  a  motion  for  a  directed  ver- 
dict made  upon  the  ground  that  the  defendant 
was  precluded  by  the  negligence  of  his  agent 
in  not  discovering  the  character  of  the  goods 
contracted  for  when  the  contract  was  made. 
Appellant  points  out  that  it  appears  by  the 
undisputed  testimony  that  the  sale  was  made 
by  sample  which  was  exhibited  to  the  defend- 
ant, from  which,  had  the  defendant  examined 
It,  he  would  have  known  that  the  goods  were 
not  the  brand  he  thought  he  was  buying,  and 
that,  being  thus  negligent  and  careless  in  not 
examining  the  sample,  he  cannot  now  defend 
this  suit  for  the  price  of  goods  bought  on  the 
written  contract  Defendant's  witnesses  tes- 
tify to  the  statement  of  the  plaintiff's  agent 
as  to  the  brand  of  goods  he  said  he  was  sell- 
ing and  to  reliance  upon  this  statement  It 
does  not  He  In  the  mouth  of  one  who  has 
made  representations  such  as  those  testified 
to  by  defendant's  witnesses  to  say  that  the 
opposite  party  to  the  transaction  is  negli- 
gent In  relying  upon  them,  rather  than  satis- 
fying himself  by  an  examination  of  samples 
at  hand.  Ii'^urthermore,  if  the  defendant's 
agent  was  induced  to  believe  that  the  goods 
he  was  buying  were  of  the  brand  that  defend- 
ant had  been  carrying  and  with  which  he 
was  presumed  to  be  familiar,  he  would  care 
very  little  to  examine  a  sample  of  such  a 
well-known  brand. 

Had  the  contract  been  honestly  made,  and 
had  the  goods  shipped  complied  with  the  de- 
scription in  the  contract,  we  are  of  the 
opinion  that  the  title  would  have  passed 
when  they  were  shipped  by  the  seller,  and 
that  consequently  this  action  might  have 
been  maintained  for  the  price.  The  real 
question  in  the  case  is  whether  there  was  any 
binding  contract,  and  not,  as  suggested  by 
Mr.  Justice  ROBINSON  in  his  opinion,  as  to 
whether  the  contract  had  been  so  far  ezecnt- 
ed  as  to  authorize  the  recovery  of  the  price. 


The  case  was  properly  tried  bdow,  and, 
finding  no  error,  the  Judgment  is  affirmed. 

ORACQ,  J.,  being  disqualified  did  not  [hu> 
tidpate. 

ROBINSON,  J.  (concurring  specially). 
This  is  an  apipeal  from  a  v^dict  and  judg- 
ment against  the  plaintiff  in  an  action  to  re- 
cover $180  for  merchandise  which  defendant 
refused  to  accept.  The  complaint  avers  that 
the  defendant  agreed  to  accept  the  merchan- 
dise and  to  pay  $1S0.  It  appears  that  under 
the  contract  the  plaintiff  offered  to  deliver  to 
the  defendant  a  lot  of  plated  silverware, 
which  defendant  refused  to  accept  or  receive 
on  the  ground  that  it  was  not  in  accordance 
with  the  contract. 

While  this  is  an  action  for  the  contract 
price  of  goods  sold  and  delivered,  there  is 
no  claim  that  the  goods  were  ever  delivered. 
The  claim  is  that  there  was  a  written  con- 
tract to  sell  and  deliver  certain  goods  and  an 
offer  to  deliver  the  same,  which  defendant  re- 
fused to  accept.  But  in  such  a  case  an  ac- 
tion does  not  lie  to  recover  the  value  or  sell- 
ing price  of  the  goods.  If  such  were  the  law, 
a  party  having  offered  to  deliver  his  goods 
might  keep  them  and  recover  the  contract 
price.  In  such  a  case,  the  remedy  of  the 
seller  Is  a  suit  for  damages  for  failure  to  re- 
ceive and  pay  for  the  property,  and  In  gen- 
eral the  measure  of  damages  is  the  difference 
between  the  value  of  the  property  and  Its 
contract  price.    Comp.  Laws,  {  7156. 

Hence,  the  judgment  is  affirmed. 


STEEN  ▼.  NEVA. 

(Sapreme  Court  of  North   Dakota.     May  10, 
1017.) 

(SyUahut  ly  the  Court.) 

1.  Pakties  ®=>7(2)  —  "Trtjstek  of  Express 
Trust"— Actions— Statute. 

Where  A.  purchases  from  B.  a  mare,  and 
agrees  on  such  sale  and  as  a  part  of  such  pur- 
chase price  to  pay  to  a  third  party,  C,  an 
amount  due  to  him  by  B.,  an  action  may  be 
maiutalned  under  the  provisions  of  section  7397 
of  the  Compiled  Laws  of  1913  by  B.  as  a  trus- 
tee of  an  express  trust,  as  defined  by  that  sec- 
tion, for  the  failure  on  the  part  of  A.  to  pay  to 
C.  the  said  sum. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  |«  10,  11. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trustee  of  Express 
Trust) 

2.  AucTiows  ANn  Auctioneers  «=s>S— Sale— 
Action— Defenses. 

Where  A.  unconditionally  agrees  at  an  auc- 
tion sale  to  pay  G.  a  certain  sum  of  money  due 
to  him  from  B.,  the  owner  and  seller,  he  will  be 
held  to  his  promise,  and  will  not  be  allowed,  in 
an  action  by  B.  for  a  breach  of  the  promise,  to 
interpose  defenses  which  B.  might  possibly  have 
made  against  the  claims  of  C. 

[Ed.  Note.— For  other  cases,  see  Auctions  And 
Auctioneers,  Cent  Dig.  ($  2S-40.] 
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8.  Appeai.  ard  EnoB  «ss>10Q0(l)— Tbxal  «» 
119— MiscoNiwcT  or  CouMSEi/— Statemknt 
AS  TO  Costs— Revskbal. 
It  was  error,  on  a  trial  in  the  county  court, 
for  the  attorney  for  the  plaintiff  to  state  to  the 
joiy  that  It  was  the  defendant  who  had  appealed 
from  the  justice  court,  and  that  it  was  he  who 
had  made  all  of  the  costs  of  the  action. .  Where, 
however,  the  amount  involved  was  only  $36,  and 
the  jury  was  cautioned  by  the  court  to  disregard 
this  statement,  and  a  new  trial  was  not  request- 
ed in  the  county  court,  the  Supreme  Court  will 
not  reverse  the  judgment  on  this  account. 

[£3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  ^35;  Trial,  Cent  Dig.  | 
281.] 

4.  AxjcnoNB  ard  AuonoNEEBB  «s»8— Atro- 
tionkeb's  Authowtt— Objiction— Batifi- 
CATioN  BT  Suit. 

The  purchaser  at  an  auction  sale  cannot 
complain  of  the  alleged  lack  of  authority  of  the 
auctioneer  when  die  acts  of  such  auctioneer  are 
ratified  by  the  owner.  Ratification  will  be  pre- 
sumed from  the  bringing  of  a  suit  for  the 
amount  agreed  to  be  paid. 

[Ed.  Note. — For  other  cases,  see  Auctions  and 
Auctioneers,  Cent  Dig.  gS  25-10.] 

5.  AlTCnONS  AMD   AtrCTIONKEBS  •=>?— Salk— 

ViouiTioN  or  Statdtb. 
Section  5098  of  the  Compiled  Laws  of  1913, 
which  provides  that,  "When  a  sale  by  auction  is 
made  upon  written  or  printed  conditions,  such 
cmiditions  cannot  be  modified  by  any  oral  decla- 
ration of  the  auctioneer,"  is  not  violated  by  the 
auctioneer  requiring  a  certain  amount  oi  the 
purchase  price  to  be  paid  to  a  third  party,  when 
there  are  no  written  or  printed  conditions  other 
than  the  advertisements  for  the  sale,  and  the  ad- 
vertisements make  no  announcement  as  to  the 
amount  of  Uie  purchase  price,  nor  as  to  whom  it 
shall  be  paid,  nor  do  they  purport  to  state  in 
fall  the  terms  and  conditions  of  the  sale. 

[Ed.  Note. — For  other  cases,  gee  Auctions  and 
Auctioneers,  Cent.  Dig.  S{  20-24.] 

6.  DAMAOE8  ^=>157(4)— Plkadiro — Waives- 
Statute. 

Section  7142  of  the  Compiled  Laws  of  1918, 
which  provides  that,  "Every  person  who  is  en- 
titled to  recover  damages  certain,  or  capable  of 
being  made  certain  by  calculation,  and  the  right 
to  recover  which  is  vested  in  him  upon  a  par- 
ticular day  is  entitled  also  to  recover  interest 
thereon  from  that  day,"  does  not  waive  the  ordi- 
nary rules  of  pleading  in  such  matters. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  438,  447,  449-451.] 

7.  Damages  «=>157(4)— Judouent  «=3253(2)— 
Intekest— Recoveey  as  Damages— Plead- 
ing— Amount. 

Where  interest  is  the  legal  consequence  of  a 
debt  or  obligation  without  stipulation,  it  may  be 
recovered,  though  not  claimed  in  the  pleadings. 
Unless,  however,  it  is  specifically  claimed  it  can- 
not be  considered  as  a  part  of  the  debt,  but  can 
only  be  recovered  as  damages  for  the  detention 
of  the  money.  In  such  a  case  the  judgment, 
including  the  damages  or  interest  cannot  exceed 
the  sum  claimed  in  the  ad  damnum  clause  of  the 
complaint 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f|  438,  447,  449-451;  Judgment, 
Cent  Dig.  S§  443,  444.] 

8.  Appkai.  and  Ebbob  «=3221— Judombrt  in 
Excess  of  Ad  Damnum— Objection. 

An  objection  that  the  judgment  is  in  excess 
of  the  ad  damnum  cannot  be  made  for  the  first 
time  in  the  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1353-1356,  1369,  1361- 
1363,  1365-1367.] 


Appeal  from  Statsman  Gonnty  Oonrt; 
John  U.  Henunl,  Judge. 

Action  by  Ole  T.  Steen  against  John  Neva. 
Judgment  for  plalntltr,  and  defendant  ap- 
peals.    Affirmed. 

Knauf  ft  Enauf,  of  Jamestown,  for  ap- 
pellant W.  H,  Padden,  of  Conrtenay,  for 
respondent, 

BRUCE,  0.  J.  This  Is  an  action  to  re- 
cover $36  agreed  by  tbe  defendant,  the  pur- 
chaser at  an  auction  sale,  to  be  paid  to  a 
third  party,  the  Stutsman  County  Bank,  as 
part  of  the  purchase  price  of  two  mares,  and 
being  an  amount  due  by  the  plaintiff  to  such 
bank  for  the  service  of  a  stallion. 

[1]  The  main  question  which  Is  presented 
to  us  for  determination  is  whether  the  plain- 
tiff may  maintain  the  suit,  or  whether  seo 
tlon  T395  of  the  Compiled  Laws  of  1913, 
which  provides  that  actions  shall  be  brought 
by  the  real  party  In  interest,  requires  it  to 
be  brought  by  the  creditor  of  the  plaintiff, 
that  is  the  beneficiary  bank.  We  are  satis- 
fled  that  the  plaintiff  may  maintain  this  ac- 
tion. Though  it  is  true  that  section  5841  of 
the  Compiled  Laws  of  1913  provides  that 
when  a  contract  is  made  expressly  for  the 
benefit  of  a  third  person.  It  may  be  enforced 
by  him,  section  7397  also  provides  that  an 
action  may  be  maintained  by  "a  trustee  of 
an  express  trust,"  and  further  states  that  "a 
trustee  of  an  express  trust  within  tbe  mean- 
ing of  this  section  shall  be  construed  to  in- 
clude a  person  with  whom  or  In  whose  name 
a  contract  1b  made  for  the  benefit  of  an- 
other." 

We  have  examined  the  other  assignments 
of  error,  but  find  no  merit  In  them.  Some 
of  them  relate  to  the  exclusion  of  evidence 
which  might  tend  to  show  a  possible  defense, 
which  the  plaintiff  might  have  had  against 
the  claim  of  the  bank.  Whether,  however, 
there  might  have  been  such  a  defense  is  Im- 
material. It  Is  sufficient  to  say  that  the 
plaintiff  exacted  a  promise  of  the  defendant 
to  pay  the  claim,  and  that  the  defendant 
agreed  to  do  so. 

[2, 3]  Defendant  also  complains  of  the 
statements  of  counsel  for  the  respondent  to 
the  jury  to  the  effect  that  it  was  the  de- 
fendant who  had  appealed  from  the  justice 
court,  and  that  it  was  he  who  had  made  all 
of  the  costs  of  the  action.  Such  statement 
.should  not  have  been  made,  and  In  some  In- 
stances might  justify  a  reversal  of  the  judg- 
ment Attaway  v.  Mattax  (Tex.  App.)  14  S. 
W.  1017;  Harsh  v.  Heflln,  76  Ala.  499;  At- 
wood  v.  Brooks  (Tex.  App.)  16  S.  W.  535. 
The  Jury,  however,  was  cautioned  by  the 
judge  to  disregard  these  statements,  and  no 
motion  for  a  new  trial  was  made.  The  de- 
fendant has  already  had  two  trials,  one  In 
the  justice's  and  tbe  other  In  the  county 
court  The  claim  Is  for  a  very  small  amount, 
i  It  would  be  a  travesty  on  justice  to  order  a 
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new  trial  with  all  df  tbe  additional  expense 
that  the  same  would  involve,  especially 
when,  as  we  view  the  case,  no  other  verdict 
than  that  arrived  at  could  have  been  prop- 
erly found.  There  Is  also  no  merit  In  the 
exceptions  which  .are  based  upon  the  refusal 
of  the  court  to  allow  oral  evidence  of  the 
authority  of  tbe  auctioneer  to  require  the 
payment  of  this  $36  as  a  part  of  the  purchase 
price.  Even  If  unauthorized,  it  Is  clear  that 
the  defendant  agreed  to  pay  tbe  amount,  and 
that  the  plaintiff  has  ratified  tbe  sale  which 
was  made  by  his  agent  This  is  all  that  is 
necessary. 

[4]  Nor,  too,  is  there  any  merit  In  the  ob- 
jection that  the  notices  of  the  sale  did  not 
say  anything  about  the  payment  of  this  $36, 
and  that,  therefore,  the  sale  was  in  violation 
of  section  5998  of  the  Compiled  Laws  of 
1913,  which  provides  that: 

"When  a  sale  by  auction  la  made  upon  written 
or  printed  conditions,  such  conditions  cannot  be 
modified  by  any  oral  declaration  of  the  auction- 
eer, except  80  far  as  they  are  for  his  own  bene- 
fit* 

The  advertisements  stated  that  tbe  prop- 
erty would  l>e  sold  on  the  following  terms: 

"On  all  sums  under  $10,  cash:  on  sums  over 
$10,  time  until  October  Ist.  at  10  per  cent,  in- 
terest, with  approved  security,  and  5  per  cent 
discount  for  cash." 

Defendant  contends  that  in  these  notices 
there  was  no  reservation  that  the  purchaser 
should  pay  any  stallion  fees.  All  that  the 
notices  of  sale  contained  was  an  announce- 
ment as  to  the  credit  to  be  given  to  the  pur- 
chasers. They  made  no  announcement  as  to 
the  amount  of  the  purchase  price,  nor  as  to 
whom  It  should  be  paid,  nor  did  they  purport 
to  state  In  full  the  terms  and  conditions  of 
the  sale.  Kennell  v.  Boyer,  144  Iowa,  303, 
122  N.  W.  941,  24  L.  R.  A.  (N.  S.)  488,  Ann. 
Cas.  1912A,  1127.  The  suit,  too,  was  not 
brought  until  October  12th,  and  until  after 
the  term  for  the  credit  announced  In  the  no- 
tices had  expired. 

[I]  Appellant  next  contends  that  the  ver- 
dict la  defective  in  that  It  allowed  interest 
on  the  said  sum  of  $36  from  and  after  March 
6, 1915,  at  6  per  cent  per  annum.  He  asserts 
that  the  ad  damnum  clause  was  merely  that : 

"The  plaintiff  demands  judgment  against  de- 
fendant for  tbe  sum  of  $.S6  and  for  the  costs  and 
disbursements  of  this  action." 

He  argues  that  not  only  is  the  verdict  In 
excess  of  the  ad  damnum,  but  no  demand  for 
interest  was  made  In  tbe  complaint  In  these 
contentions  defendant  and  appellant  appears 
to  be  Justified,  and  we  do  not  very  well  see 
how  the  Jury  could  have  awarded  the  Inter- 
est complained  of.  They  certainly  could  not 
have  awarded  It  from  the  6th  day  of  March, 
1916,  as  the  sale  was  made  on  the  9th  day  of 
March,  1915,  and  the  complaint  expressly 
states  that  the  gum  of  $36  was  not  due  until 
"the  time  that  said  mares  delivered  standing 
colts."  The  evidence  does  not  disclose  when 
the  colts  were  bom.  It  merely  states  that 
they  weie  bora  after  tbe  aalet  and  if  the 


plaintiff  songht  to  recover  interest  from  tbe 
date  of  delivery  of  such  colts,  it  was  cer- 
tainly incumbent  upon  him  to  prove  that 
date,  which.  In  any  event,  ooold  not  possibly 
have  been  before  the  sale  had  been  consnm- 
mated.  There,  too,  is  no  proof  of  any  demand 
of  payment  until  the  27tb  day  of  August, 
1918. 

[7,$]  Not  only  is  this  the  case,  but,  al- 
though section  7142  of  the  Compiled  Laws  of 
1913  provides  that  "every  person  who  is  en- 
titled to  recover  damages  certain,  or  capable 
of  being  made  certain  by  calculation,  and  the 
right  to  recover  which  is  vested  In  him  upon 
a  particnlar  day  is  entitled  also  to  recover 
interest  thereon  from  that  day,"  we  find  noth- 
ing in  the  Code  which  seems  to  waive  tbe 
ordinary  rules  of  pleading  In  such  matters. 
Although,  Indeed,  the  rule  seems  to  be  that 
where  interest  is  the  legal  consequence  of  the 
debt  or  obligation  without  stipulation.  It  may 
be  recovered,  though  not  claimed  in  the  plead- 
ings (U  Baa  of  PL  &  Pr.  485),  it  is  also  the 
rule  that  unless  it  Is  specifically  claimed,  It 
cannot  be  considered  as  a  part  of  tbe  debt 
but  can  only  be  recovered  as  damages  for  the 
detention  of  the  money.  Such  being  tbe  case, 
it  is  very  clear  that  tbe  Judgment,  including 
the  damages,  could  not  exceed  the  sum  claim- 
ed in  the  ad  damnum  clause  of  the  complaint 
Grand  Lodge  v.  Bagley,  60  111.  App.  588. 

[S]  This  is  undoubtedly  the  law;  on  ac- 
count of  the  state  of  tbe  record,  however.  It 
can  avail  the  defendant  and  appellant  noth- 
ing. He  does  not  appear  to  have  made  any 
motion  for  a  new  trial,  nor  was  the  discrepan- 
cy between  the  verdict  and  the  ad  damnum 
brought  to  the  attention  of  the  trial  court  in 
any  way,  either  before  the  Jury  was  discharg- 
ed or  afterwards,  nor  was  the  trial  court  giv- 
en an  opportunity  by  any  application  on  his 
part  to  correct  the  verdict  nor  to  reduce  it 
nor  to  allow,  as  we  believe  he  could  have  al- 
lowed under  section  7482,  an  amendment  of 
the  ad'  damnum  clause  of  the  complaint 

Such  b^ng  the  case,  it  Is  clear  that  the 
point  cannot  now  be  raised  on  this  appeal 
and  In  this  court  Grand  Lodge  v.  Bagley, 
60  lU.  App.  S89 ;  Haven  &  Buck  v.  Baldwin, 
5  Iowa,  503 ;  Grand  Lodge  of  A.  O.  U,  W.  v. 
Jesse,  50  111.  App.  101. 

Tbe  Judgment  of  the  county  court  Is  af- 
firmed. 

BOBINSON,  J.,  concurs  In  result  , 

CHRISTIANSON,  J.  I  concur  In  tbe  re- 
sult only.  I  express  no  opinion  upon  tbe 
matters  covered  by  subdivisions  6,  7,  and  8  of 
the  syllabus. 

ROBINSON,  J.  (concurring  specially).  In 
this  case  defendant  appeals  from  a  Judgment 
for  $36  and  costs.  Tbe  plaintiff  sued  to  re- 
cover $36  as  the  balance  due  on  a  sale  of 
two  mares  that  produced  two  colts.  The  case 
was  fairly  tried  and  tbe  verdict  Is  well  sus- 
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tallied  by  the  evldeiice.  It  was  the  same  In 
Justice  court  and  In  the  county  court,  and  It 
could  not  have  well  been  different.  In  so 
small  a  case  It  were  an  act  of  folly  to  .waste 
time  In  writing  a  grave  discussion  on  numer- 
ous hairsplitting  and  frivolous  objections. 
The  Judgment  Is  affirmed. 


DONNXBROOK  STATE  BANK  v.  COHr 
BETT. 

(Supreme  Court  of  North  Dakota.    June  2. 
1&17.) 

(Sytlahut  hy  the  Court.) 

AXTERATION    OF    InsTBUMENTS    9=311(1)  —  BF- 
HtOI. 

In  this  case,  defendant  made  to  the  plain- 
tiff a  chattel  mortgage  to  secure  ilJBOO,  with 
interest  at  10  per  cent.,  and  at  the  same  time 
be  made  a  note  corresponding  to  the  mortgage 
in  all  reqieots,  only  that  by  inadvertence  the 
word  "hundred"  was  omitted  after  the  word 
"fifteen."  .  The  note  and  mortgage  were  made 
for  an  honest  value  without  any  fraud  or  decep- 
tion. The  defense  was  a  sham.  Judgment  is 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instnunents,  Cent  Dig.  i  74.] 

Appeal  from  District  Court,  Ward  County ; 
K.  B.  Leighton,  Judge. 

Action  by  the  Donnybrook  State  Bank 
against  V.  A.  Corbett  Judgment  for- plain- 
tiff, and  defendant  appeals.    Affirmed. 

Palda  ie  Aaker  and  I.  M.  Oseth,  all  of 
Mlnot,  for  appellant  John  J.  Coyle,  of 
Mlmot,  and  P.  M.  Clark  and  A.  W.  Gray, 
both  of  Kenmare,  for  respondent. 

ROBINSON,  3.  In  this  case  defendant  ap- 
peals from  a  Judgment  against  him  for  $1,- 
300  and  the  foreclosure  of  a  mortgage  secur- 
ing the  same.  The  defendant  was  owing  one 
A.  W.  Gray  a  sum  in  excess  of  $2,000,  which 
was  secured  by  a  chattel  mortgage.  Pur- 
suant to  agreement,  Gray  gave  defendant  a  re- 
lease of  the  $2,000  mortgage,  gave  him  credit 
for  $1,500,  and  he  made  to  ^e  defendant 
bank,  for  the  use  and  benefit  of  A.  W.  Gray, 
a  chattel  mortgage  to  secure  the  payment  of 
$1,600  and  a  promissory  note,  which,  accord- 
ing to  contract,  should  have  been  for  $1,500, 
bat  by  some  inadvertence  the  word  "hun- 
dred" was  omitted  after  the  word  "flfteen," 
though  the  figures  "$1,500.00"  were  plainly 
written  at  the  top  of  the  note.  After  the 
making  of  the  note,  a  clerk  of  the  plaintiff, 
discovering  the  mistake,  innocently  wrote 
the  word  "hundred"  on  a  diagonal  across 
the  face  of  the  note.  The  word  "hundred" 
was  written  as  a  memorandum,  without  any 
fraud  or  deception. 

The  answer  of  the  defendant  Is  that,  at 
the  time  of  making  the  note  and*  mortgage, 
he  was  not  Indebted  to  the  plaintiff,  and  that 
be  made  the  note  to  the  bank  at  the  request 
of  A.  W.  Gray  as  an  accommodation  note  for 
$15;  and  that  it  was  made  without  any  con- 


sideration whatever;  and  that  It  was  made 
only  for  the  purpose  of  pacifying  the  state 
bank  examiner;  also,  that  after  receiving 
the  note  the  plaintiff  or  its  employe  wrong- 
fully changed  and  altered  It  so  as  to  read 
"flfteen  hundred."  The  defense  is  an  ob- 
vious sham.  People  do  not  give  accommoda- 
tion notes  for  $15,  and  such  Botes  do  not 
padfy  bank  examiners.  The  plaintiff  owed 
Gray  over  4>2,000,  and  on  making  the  note  to 
the  bank  he  obtained  credit  for  $1,500  and 
a  release  of  his  $2,000  chattel  mortgage.  It 
was  a  fair  business  deal  In  which  there  was 
no  fraud  or  deception.  The  note  Is  in  evi- 
dence, and  it  shows  the  word  "hundred" 
written  across  its  face  after  the  word  "flf- 
teen." The  word  "hundred"  is  written  diago- 
nally as  a  memorandum.  It  Is  in  a  different 
handwriting,  and  there  is  no  attempt  at  dis- 
guise; and  at  the  top  of  the  note  there  are 
the  plain  figures,  "$1500.00."  The  note  is 
dated  June  1,  1014.  Tte  mortgage  Is  made 
to  secure  a  promissory  note  to  the  Bank  of 
Donnybrook  for  $1,500,  dated  June  1,  1914, 
due  June  1,  1»15,  with  Interest  at  10  per 
cent.  The  note  is  In  all  respects  the  same, 
excepting  the  omission  of  the  word  "hun- 
dred" after  the  word  "flfteen."  Really  It 
seems  that  people  should  be  ashamed  to  make 
sudi  a  defense,  or  to  appeal  such  a  case  to 
this  court 
Judgment  affirmed. 

OHRISTIANSON,  3.,  coacan  in  result 


DAVIS  V.  CALDWELL  et  al. 

(Supreme  Court  of  North  Dakota.    May  8, 1917.) 

(Svllalut  by  the  Court.) 

1.  CHA.TTBI.    MOBTOAOES    «=»150(1)   —   BXECtT- 
noK— SlONINO — ^WrrNBBSKS— NOTIOK. 

When  the  law  relating  to  the  execution  of 
chattel  mortgages  provides  that  a  chattel  mort- 
gage in  order  to  l>e  entitled  to  be  filed  must  be 
signed  by  the  mortgagor  in  tlie  presence  of  two 
witnesses,  who  must  sign  the  same  as  witnesses 
thereto,  or  that  such  chattel  mortgage,  where 
it  is  not  so  witnessed,  shall  be  acknowledged 
before  some  official  qualified  to  take  the  ac- 
knowledgment, such  law  is  complied  with  not- 
withstanding the  name  of  one  of  the  witnesses 
to  such  chattel  mortgage  appears  through  mis- 
take, inadvertence,  or  clerical  error  in  the  body 
of  the  chattel  mortgage  as  mortgagee,  where  such 
mortgage  shows  on  its  face  that  such  witness 
had  no  beneficial  interest  in  such  mortgage,  and 
also  discloses  the  name  of  the  mortgagee,  who 
has  a  beneficial  interest  in  such  chattel  mort- 
gage, and  to  whom  the  debt  is  owing  which  is 
secured  by  the  chattel  mortgage,  and  such  chat- 
td  mortgage  when  filed  operates  to  give  suffi- 
cient notice  to  all  subsequent  purchasers  and  in- 
cumbrancere  of  the  mortfrngee's  interest  in  and 
Uen  on  the  property  described  in  such  mortirage. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §i  246-248,  262.] 

(Additional  8vtlaiu$  hy  Bditorial  Stalf.) 

2.  Chattbx  Mortoaoes  ®=»1— DErrNiuoN. 

A  "diattel  mortgage"  is  an  instrument  ex- 
ecuted by  one  who  is  termed  the  mortgagor  to 
one  who  is  termed  the  mortgagee,  whdreby  the 
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mortsagor  slvea  to  the  moitgagM  a  lien  upon 

personal  property  as  security  for  a  debt  or  the 
performance  of  some  obligation. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  i  1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Chattel  Mortgage.] 

Appeal  from  District  Court,  Dl<*ey  Coun- 
ty ;   Frank  P.  Allen,  Judge. 

Action  by  C.  W.  DaviB,  as  administrator  of 
the  estate  of  J.  W.  Johnston,  deceased, 
against  Ida  M.  Caldwell,  as  executrix  of  the 
win  of  W.  A.  Caldwell,  deceased,  and  anoth- 
er. Judgment/for  plaintiff,  and  defendants 
ai^>eal.    Reversed  and  remanded. 

J.  A.  McKee,  of  Oakes,  for  appellants.  Da- 
vis &  Warren,  of  Ija  Moure,  for  respondent 

GRACE,  J.  The  complaint  in  the  case  is 
one  for  conversion,  and  alleges,  among  other 
things,  that  the  defendants  unlawfully  and 
wrongfully  took  possession  of,  sold,  and  con- 
verted to  their  own  use  certain  personal  prop- 
erty, to  wit,  one  black  mare  named  "Maud," 
one  black  horse  named  "Tom,"  and  one  bay 
horse  named  "Colonel,"  of  the  value  of  $700, 
and  demands  Judgment  for  such  sum,  with 
interest.  The  complaint  further  alleges: 
That  on  the  1st  day  of  April,  1912,  Eari  M. 
Alcorn,  at  La  Moure,  La  Moure  county,  N. 
D.,  executed  and  delivered  to  the  plaintiff 
his  certain  chattel  mortgage  upon  certain 
personal  property  described  as  follows:  One 
black  mare  named  "Maud,"  one  black  horse 
named  "Tom,"  and  one  bay  horse  named 
"ColMiel" — 8u<ai  chattel  mortgage  being  given 
to  secure  three  promissory  notes,  one  note 
for  $550,  one  note  for  $S7.30,  and  one  note 
for  $232.1S.  niat  said  mortgage  was  executr 
ed  In  the  presence  of  two  witnesses,  and  was 
on  the  12tb  day  of  April,  1912,  at  the  hour 
of  2  o'clock  p.  m.,  filed  in  the  office  of  the 
register  of  deeds  of  La  Moure  county,  N.  D. 
That  said  plaintiff  is  the  owner  and  holder  of 
said  notes  and  mortgage,  and  that  there  Is 
due  and  unpaid  thereon  $811.26,  with  interest. 
The  complaint  further  states  a  proper  de- 
mand. 

Defendants  tor  answer  enter  a  general  de- 
nial, except  that  they  admit  the  allegations 
contained  in  paragraphs  1  and  2  of  the  com- 
plaint. The  defendants  further  allege  that 
on  the  l«th  day  of  March,  1911,  Earl  M.  Al- 
corn, then  of  Dickey  county,  N.  D.,  executed 
and  delivered  to  Ida  M.  Caldwell,  as  the 
executrix  of  the  last  will  and  testament  of  W. 
A.  Caldwell,  deceased,  a  certain  chattel  mort- 
gage upon  the  same  property  mentioned  in 
the  complaint,  which  was  given  to  secure  a 
note  for  $300  payable  to  the  estate  of  W.  A. 
Caldwell,  which  note  became  due  on  the  Ist 
day  of  November,  1011. 

Defendants  further  allege  that  such  mort- 
gage was  a  first  lien  upon  all  such  property, 
and  that  such  lien  of  the  defendants  was  a 
prior  lien  to  any  lien  claimed  by  the  plaintiff  ; 
that  default  occurred  in  the  payment  of  said 
note  and  mortgage,  and  the  said  defendant 


Ida  M.  Caldwell,  as  executrix  as  aforesaid,  on 
or  about  the  20th  day  of  March,  1913,  actinc 
through  the  defendant  W.  C.  Caldwell,  who 
then  and  there  acted  as  her  authorized  agent, 
lawfully  took  possessioa  of  the  prc^ierty  de- 
scribed in  the  complaint  and  foreclosed  the 
same  by  advertisemoit  as  required  by  law, 
to  satisfy  the  amount  due  up<Hi  sudk  mort- 
gage; that  such  property  was  sold  to  the 
highest  bidder  for  cash,  and  full  report  of 
such  chattel  mortgage  sale,  as  by  law  requir- 
ed, was  made  to  the  register  of  deeds  of 
Dickey  county  on  the  11th  day  of  April,  1913 ; 
and  that  the  proceeds  of  such  sale  were  $316 
and  no  more. 

Defendants  further  allege  that  plaintiff  in 
this  action  had  full,  complete,  and  actual 
knowledge  of  the  execution  and  delivery  to 
the  defendant  Ida  M.  Caldwell,  as  executrix 
of  the  estate  of  W.  A.  Caldwell,  of  the  mort- 
gage described  in  defendants'  answer,  and 
also  had  notice  of  the  fact  that  the  debt  se- 
cured thereby  was  unpaid,  and  that  plaintiff 
took  his  said  mortgage  with  such  actual  no- 
tice. 

The  facts  in  the  case  are  as  follows:  The 
plaintiff  claims  title  to  the  property  in  ques- 
tion under  and  by  virtue  of  a  certain  chattel 
mortgage  executed  by  Earl  M.  Alcorn  on 
Ai»il  1,  1912,  to  J.  W.  Johnston,  now  deceas- 
ed, which  said  chattel  mortgage  was  filed  in 
the  office  of  the  register  of  deeds  of  La 
Moure  county,  N.  D.,  on  April  12, 1912,  which 
mortgage  was  given  to  secure  notes  aggregat- 
ing $811.26,  with  interest  at  10  per  cent,  and 
in  which  chattel  mortgage  is  described  the 
property  Involved  in  this  controversy.  On 
the  16th  day  of  Mardi,  1911,  and  prior  to  the 
execution  and  filing  of  the  mortgage  from 
Alcorn  to  Johnston,  Alcorn,  who  then  resid- 
ed in  IMckey  county,  N.  D.,  executed  and  de- 
livered to  the  estate  of  W.  A.  Caldwell,  mort- 
gagee, a  certain  chattel  mortgage  bearing 
date  the  15th  day  of  March,  1911,  which  was 
filed  in  the  office  of  the  register  of  deeds  of 
Dickey  county  on  the  leth  day  of  March, 
1911,  which  said  chattel  mortgage  was  given 
to  secure  a  note  for  $300  due  on  or  before 
November  1,  1911,  which  said  chattel  mort- 
gage also  covers  and  describes  the  same  per- 
sonal property  as  that  involved  in  the  contro- 
versy in  this  action,  and  which  is  also  the 
same  personal  property  described  In  the  chat- 
tel mortgage  executed  by  Alcorn  to  Johnston. 
It  appears  in  such  chattel  mortgage  to  the 
estate  of  W.  A.  Caldwell  that  the  name  of  W. 
C.  Caldwell  was  mentioned  four  different 
times  as  mortgagee,  and  It  also  appears  from 
the  said  mortgage  that  the  estate  of  W.  A. 
Caldwell  was  named  as  mortgagee  once,  and 
it  Is  stated  in  said  mortgage  as  follows: 

"The  said  mortgagor,  being  justly  indebted  to 
the  mortgagee  in  the  sura  of  $300,  which  is 
hereby  confessed  and  acknowledged,  according 
to  the  terms  and  conditions  of  a  certain  promis- 
sory note  for  said  sum,  payable  to  the  estate  of 
W.  A.  Caldwell,  mortgagee,  as  follows:  One 
note  for  $300  due  on  or  before  November  1, 1911, 
with  interest  at  the  rate  of  10  per  cent  per  aft- 
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num  after  date  until  paid— haa,  for  the  purpose 
of  securing  the  payment  of  sold  note  and  interest, 
granted,  bargained,  pold,  and  mortgaged,  and  by 
these  presents .  does  grant,  bargain,  sell,  and 
mortgage,  unto  the  said  mortgagee,  all  that 
certain  irarsonal  property  described  as  follows." 

Then  follows  a  description  of  the  property 
Involved  in  this  controversy. 

William  Nesblt  and  W.  O.  Caldwell  were 
witnesses  to  such  mortgage.  W.  O.  Caldwell, 
claiming  to  be  the  agent  of  Ida  M.  Caldwell, 
the  exeoQtrlx  of  the  estate  of  W.  A.  Caldwell, 
took  possession  of  such  property,  and  sold  the 
same  at  chattel  mortgage  sale  for  the  sum 
of  $316,  and  made  due  report  of  such  chattel 
mortgage  sale  to  the  register  of  deeds  of 
Dickey  county  on  the  11th  day  of  April,  1913. 

The  appellant  makes  several  assignments 
of  error,  but  we  find  it  necessary  to  consider 
only  one  assignment,  with  its  aubdlvialons, 
which  Is  as  follows: 

"The  evidence  is  insufficient  to  justify  the  find- 
ings and  decision  of  the  court  in  the  above-en- 
titled acdon,  because:  (1)  The  evidence  clearly 
shows  that  the  mortgage  Ezliibit  B  was  duly 
executed,  delivered,  and  filed,  and  was  duly  and 
legally  forecloaed,  and  that  the  property  alleged 
by  the  plaintiff  to  be  converted  was  taken  under 
the  foradosure  of  said  mortgage  upon  default 
in  payment  of  the  debt  secured;  (2)  there  is  al>- 
Bolutely  no  evidence  or  proof  that  J.  W.  John- 
ston, the  original  plaintiff  herein,  who  was  nam- 
ed as  mortgagee  in  the  mortgage  Exhibit  D,  did 
not  have  knowledge  of  the  existence  of  the  mort- 
gage Exhibit  E  at  the  time  be  accepted  the  mort- 
gage Kxhibit  D,  or  at  the  time  of  the  execution 
thereof,  and  the  evidence  is  therefore  not  suffi- 
cient to  sustain  the  court's  findings  of  fact  Na 
14." 

With  the  forgoing  we  may  Indnde  an  er- 
ror of  law  by  the  court,  namely,  the  court's 
-conclusion  of  law  No.  1  to  the  efTect  that  such 
chattel  mortgage  Exhibit  E  was  not  entitled 
to  be  filed  under  the  Jaws  of  the  state  of 
North  Dakota,  and  that  the  filing  thereof 
-did  not  operate  to  give  constructive  notice 
thereof. 

[1]  There  Is  but  a  single  question  In- 
▼olved  In  this  action,  and  that  is  whether  or 
not  the  chattel  mortgage  executed  by  Alcorn 
to  the  esUte  of  W.  A.  Caldwell  on  the  16tb 
-day  of  March,  1911,  was  Invalid  for  the  rea- 
son that  in  different  portions  of  sudi  chattel 
mortgage  the  name  of  W-.  O.  Caldwell  appears 
AS  mortgagee,  and  his  name  also  appears  as 
one  of  the  witnesses.  If  W.  C.  Caldwell  was 
a  proper  witness  to  such  mortgage,  such 
mortgage  Is  a  valid  mortgage  and  a  first  lien 
npon  snch  property.  If  be  was  not  a  proper 
person  to  witness  such  chattel  mortgage,  then 
in  all  probability,  as  far  as  innocent  pur- 
chasers are  concerned,  such  mortgage  was  not 
a  valid  mortgage,  and  did  not  give  construc- 
tive notice  to  such  subsequent  purchasers. 
The  respondent  claims  that  W.  C.  Caldwell 
was  not  a  proper  witness  to  such  chattel 
mortgage  Exhibit  E,  and  could  not  witness 
-the  same  for  the  reason  that  in  different 
parts  of  such  chattel  mortgage  be  was  named 
ah  mortgagee,  and  for  that  reason  the  said 
^diattel  mortgage  was  not  entitled  to  be  filed 


of  record  In  Didcey  county,  and  therefore 
was  not  notice  to  subsequent  purchasers  In 
good  faith.  The  disposition  of  this  question 
disposes  of  this  case. 

To  arrive  at  a  proper  conclusion  In  this 
case  It  is  necessary  to  know  who  Is  a  mort- 
gagee as  defined  by  law.  In  27  Cyc  1041,  we 
find  the  following: 

"The  provisiong  of  a  mortgage  are  not  per- 
sonal to  the  party  named  in  it  as  mortgagee, 
but  are  for  the  benefit  and  security  of  the  real 
owner  of  the  debt  thereby  secured." 

It  would  seem  therefore  that  the  benefits 
of  the  chattel  mortgage  provisions  are  for 
the  real  owner  of  the  debt  secured  thereby. 
Thomas  on  Mortgages,  {  427,  defines  a  chat- 
tel mortgage  thus: 

"A  transfer  of  personal  property  as  security 
for  a  debt  or  obligation  in  snch  form  that  upon 
failure  of  the  mortgagor  to  comply  with  the 
terms  of  the  contract  the  title  to  uie  property 
will  be  in  the  mortgagee." 

Jones  on  Chattel  Mortgages,  {  1,  speaks 
thus  of  chattel  mortgages: 

"A  conditional  sale  of  chattels  as  security  for 
the  payment  of  a  debt  or  the  performance  of 
some  other  obligation." 

[I]  The  well-understood  and  generally  ac- 
cepted meaning  of  the  expression  "chattel 
mortgage"  Is  that  It  is  an  Instrument  exe- 
cuted by  one  who  Is  termed  the  mortgagor 
to  one  who  Is  termed  the  mortgagee,  whereby 
the  mortgagor  gives  to  the  mortgagee  a  lien 
upon  personal  property  as  se6urlty  for  a  debt 
or  the  performance  of  some  obli^tlon.  The 
main  otRce  of  a  chattel  mortgage  is  the  secu- 
rity of  a  debt  or  obligation,  and  whoever 
owns  the  debt  which  la  secured  is  really  and 
In  fact  the  mortgagee,  because  It  Is  the  debt 
owing  to  him  which  is  really  secured  by  the 
Instrument  And  If  It  appears  from  the  body 
of  the  instrument  In  a  chattel  mortgage  to 
whom  the  debt  whldi  It  secures  Is  really 
owing,  such  a  one  Is  In  truth  and  in  fact  the 
real  mortgagee,  for  the  reason  that  he  Is  the 
one  to  whom  'the  debt  is  owing,  and  It  Is  to 
secure  such  debt  the  chattel  mortgage  Is 
given,  and  It  must  follow  that  the  person  to 
whom  the  debt  Is  owing  Is  the  beneficial 
mortgagee. 

In  the  case  of  Lawrencevllle  Cement  Co.  v. 
Parker,  15  N.  Y.  Supp.  677,i  It  was  stated: 

"A  mortage  given  to  the  cashier  W  a  bank 
In  his  individual  name  for  a  debt  due  the  bank 
is  a  valid  security  in  favor  of  the  bank." 

This  doctrine  was  afilrmed  In  133  N.  1. 622, 
80  N.  Bw  1150. 

The  main  question  in  this  case  Is:  What 
debt  was  Intended  to  be  secured?  There  can 
be  but  one  answer  to  that  question,  and  that 
Is,  It  was  the  debt  to  the  estate  of  W.  A  Cald- 
well. If  the  chattel  mortgage  In  question  did 
not  secure  a  debt  to  the  estate  of  W.  A.  Cald- 
well, It  did  not  secure  any  debt.  In  the  mort- 
gage itself  It  recites  tliat  it  Is  given  to  the 
estate  pf  W.  A.  Caldwell,  mortgagee,  to  secure 


>  Reported  in  full  In  New  York  Supplement;  re- 
ported as  a  memorandum  decision  witlwut  opiatsn 
is  60  Hun,  SSt. 
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a  note  for  |S00.  Tbe  estate  of  WL  A.  Cald- 
well was  then  the  actual  boieflcial  mortgagee. 
This  question  was  also  squarely  passed  on  In 
National  Bank  v.  Rldenoor,  46  Kan.  7U,  718, 
27  Pac.  150,  26  Am.  St  Rep.  167.  W.  a 
Caldwell  appearing  therefore  to  have  no  bate- 
fldal  interest  in  snch  chattel  mortgage,  Ex- 
hibit E,  such  chattel  mortgage  being  given  to 
secure  a  debt  doe  the  estate  of  W.  A.  Cald- 
well, in  which  W.  G.  Caldwell  had  no  Interest, 
he  was  a  competent  witness  to  such  chattel 
mortgage,  and  the  fact  that  bis  name  appears 
at  different  times  in  such  chattel  mortgage 
by  clerical  error,  inadrertence,  mistake,  or 
otherwise  would  in  no  manner  affect  his  com- 
petency as  a  proper  witness  to  snch  chattel 
mortgage.  Such  being  the  case,  and  W.  C. 
Caldwell  being  a  proper  witness  with  Nesbit, 
the  diattel  mortgage  Bzhibit  E  was  pr(q>erly 
filed,  and  was  constructive  notice  to  all  sub- 
sequent purchasers. 

Tte  case  of  Donovan  v.  St.  Anthony  A  Da- 
kota Elevator  Co.,  8  N.  D.  585,  80  N.  W.  772, 
46  L.  R.  A.  721,  73  Am.  St.  Rep.  779,  is  not  in 
point,  as  it  is  an  entirely  different  state  of 
facts.  In  the  mortgage  involved  in  that  case 
the  mortgagee  was  the  person  beneficially  in- 
terested. He  was  the  one  to  whom  the  debt 
was  owing.  The  mortgage  was  given  to  se- 
cure a  debt  due  him  as  such  mortgagee,  and 
is  an  entirely  different  and  distinct  case  from 
the  one  at  bar,  for  the  reason  that  in  the 
case  at  bar  the  debt  was  owing  to  the  estate 
of  WV  A.  Caldwell,  named  also  as  mortgagee, 
and  W.  C.  Caldwell  has  no  interest  in  the 
debt,  and  the  mortgage  was  not  given  to  se- 
cure any  debt  due  to  him.  The  decision  In 
this  case  in  no  manner  conflicts  with  the  de- 
cision and  rule  of  law  laid  down  in  Donovan 
V.  St.  Anthony  &  Dakota  Elevator  Co.  The 
rule  laid  down  in  the  Donovan  v.  St  Anthony 
&  Dakota  Elevator  Co.  case  Is  a  proper  rule, 
and  we  should  have  followed  It  If  the  facts 
were  the  same,  but  the  facts  are  entirely  dif- 
ferent so  far  as  the  mortgagees  are  concerned. 

The  case  of  Pease  v.  Maglll,  17  N.  D.  166, 
116  N.  W.  260,  is  not  in  point;  for  In  that 
case  the  diattel  mortgage  was  neither  ac- 
knowledged nor  c(>ntained  two  witnesses  as 
required  by  law. 

The  judgment  of  the  district  court  Is  in 
all  things  reversed,  and  the  case  is  remanded 
for  further  proceedings  in  harmony  with  this 
opinion. 


STATE  V.  NELSON. 

(Supremo  Court  of  North  Dakota.    May  & 
1017.) 

(8yttahu$  by  the  Court.) 

1.   DiSOBDERLT    CONDUCT     ®=9l5  —  CoNSTBUC- 
IION  OF  STATTJTE. 

Section  102.'K>  of  the  Compiled  Laws  of  1913 
is  only  applicable  where  no  other  punishment  is 


provided  in  the  statutes  for  the  act  complain- 
ed ol 

[£M.  Note.— For  other  cases,  see  Disorderly 
Conduct  Cent  Dig.  {  20.] 

2.  SoooMT  «=5— Statutb— Indictmint. 

An  information  which  charges  that  the  de- 
fendant "did  then  and  there  willfully  and  wrong- 
fully expose  her,  the  said  M.'s  private  parts 
and  lap  and  suck  the  same  with  his  tongue  and 
mouth,  to  the  ^roas  injury  of  the  said  M.,  and 
to  the  gross  injury  of  the  public  morals  of  said 
county,    involves  the  crime  of  sodomy. 

[Ed.  Note. — For  other  cases,  see  Sodomy,  Cent 
Dig.  S  6.] 

3.  "Sodomy"  *=»1—Offensk— Statute. 

The  crime  of  "sodomy,"  as  defined  by  section 
9616  of  the  Compiled  Laws  of  1913,  is  much 
broader  than  the  comnum-law  offense,  and  in- 
dudes  carnal  knowledge  by  or  with  the  mouth. 

[Ed.  Note.— For  other  cases,  see  Sodomy,  Cent 
Dig.  H  1,  2. 

For  other  definitions,  see  Words  and  Phrasee 
First  and  Sec<ad  Series,  Sodomy.] 

Appeal  from  District  Court,  Trail  County; 
Charles  A.  Pollock,  Judge. 

F.  A.  Nelson  was  convicted  for  grossly 
injuring  the  person  of  another  in  a  manner 
injurious  to  the  public  morals,  and  be  ap- 
peals.   Reversed  and  remanded. 

Pnrcell  &  Dlvet,  of  Wahpeton,  and  P.  G. 
Swenson,  of  Hillsboro,  for  appellant  Karl 
Hjort  State's  Atty.,  of  Hillsboro,  and  Wm. 
Langer,  Atty.  Qen.,  for  the  State. 

BRUCE,  G.  J.,  IMa  is  an  appeal  from  a 
Judgment  rendered  against  the  defendant  in  a  . 
criminal  prosecution  which  Is  brought  under 
the  provisions  of  section  10250  of  the  Com- 
piled Laws  of  1913.  The  information  was 
as  follows: 

"That  heretofore,  to  wit  on  or  about  the  16th 
day  of  July  in  the  year  «f  our  Lord  one  thou- 
sand nine  hundred  and  fifteen,  at  the  county  of 
Traill,  in  said  state  of  North  Dakota,  one  F.  A. 
Nelson,  late  of  said  county  of  Traill  and  state 
aforesaid,  did  commit  the  crime  of  willfully  and 
wrongfully  committing  an  act  which  grossly 
injured  the  person  of  another  and  which  was  in- 
jurions  to  public  morals,  committed  as  follows: 
to  wit:  That  at  said  time  and  place  the  said  F. 
A.  Nelson,  lieing  then  and  there  a  male  person 
of  mature  years,  did  willfully  and  unlawfully 
entice  unto  himself  one  Grace  Irene  Stipp,  a 
female  child  of  tender  years,  and,  after  havinc 
thus  secured  her  unto  tumself,  did  then  and 
there  willfully  and  wrongfully  expose  her,  the 
saki  Grace  Irene  Stipp's,  private  parts  ana  lap 
and  suck  the  same  with  lus  tongue  and  mouta, 
to  the  gross  injury  of  the  child,  who  was  then 
and  there  too  young  and  inexperienced  to  con- 
sent to  such  act  or  to  understand  the  nature 
thereof,  and  to  the  gtoas  in;jury  of  the  public 
morals  of  said  county.  This  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
state  of  NorUi  Dakota.*' 

The  statute  under  which  the  action  was 
brought  reads  as  follows: 

"Sec.  102S0.  Every  person  who  willfully  and 
wrongfully  commits  any  act  which  grossly  in- 
jures the  person  or  property  of  another,  or  whidt 
grossly  disturbs  the  public  peace  or  health,  or 
which  openly  outrages  public  decency,  and  is 
injurious  to  public  morals,  although  no  punish- 
ment is  expressly  prescribed  therefor  by  this 
Code,  is  guilty  of  a  misdemeanor." 


^s>For  other  case*  ■«•  ume  tople  and  KBT-NVMBER  In  all  Kcjr-Numbered  Dtgasta  and  Ind*x« 
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[1-3]  A  demnrrer  was  filed  to  the  complaint 
and  waa  overruled.  In  our  opinion  It  should 
have  been  sustained.  If  guilty  at  all,  the  de- 
fendant was  guilty  of  the  crime  of  sodomy 
as  defined  by  section  9615  of  the  Compiled 
Laws  of  1013.  Sectlmi  1Q250  (under  which 
the  prosecntlon  waa  brought)  Is  by  its  terms 
only  applicable  where  "no  other  punishment 
is  prescribed."  Section  9615  is  extremely 
broad  in  its  terms.  While  the  common-law 
offense  of  sodomy  Involved  the  direct  use  of 
the  genital  organs  of  the  male,  section  961S 
includes  carnal  knowledge  of  "any  male  or 
female  person  by  the  anus  or  by  or  with 
the  mouth."  We  do  not  desire  to  discuss 
the  revolting  details  of  an  act  such  as  that 
complained  of.  We  are  satisfied,  however, 
that  It  Involves  an  attempt  to  carnally  know 
with  the  mouth.  See  Psychopathla  Sezualis 
by  Krafft-Ebing. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded. 

BOBINSON,  J.  (concurring  specially).  This 
case  presents  a  put-up  job  to  squeeze  some 
loot  from  a  thrifty  miser.  It  is  another 
case  of  killing  the  hen  that  laid  the  golden 
egg,  and  the  result  is  the  same. 

We  have  a  court  drama  in  four  acts.  As 
the  story  goes,  at  3  o'clock  one  Sunday  in 
July  a  young  lassie,  nearing  her  teens,  went 
Into  the  store  of  a  miser,  gave  him  five  cents 
for  candy,  went  into  the  back  room,  where 
she  saw  some  aiq;>Ie8,  and  he  went  there,  too, 
set  her  standing  on  an  old  rickety  chair, 
knelt  down,  and  commenced  licking  her  per- 
son. They  spoke  not  a  word  during  the  ten 
minutes  she  was  in  the  store.  There  was  no 
kissing  or  caressing.  She  was  not  given  even 
a  iieanut.  She  went  out  and  ate  her  candy, 
then  called  on  a  playmate  and  told  her  story 
in  fonr  words,  and  when  night  came  told  her 
mother,  a  widow  who  did  work  for  the  wife 
of  the  miser.  In  this  drama  the  lassie  is  the 
hero,  the  miser  is  the  villain,  the  mama 
is  the  widow  In  the  background.  The  play- 
mate and  the  mama  say  she  told  the  same 
story  to  them..  The  miser  swears  the  story 
Is  wholly  untrue ;  that  it  is  a  complete  fabri- 
cation; that  In  July  on  Sunday  afternoons 
his  store  was  crowded  with  customers ;  that 
there  were  no  apples  in  July.  Of  conrse,  be 
was  found  guilty,  'and  his  sentence  was  nine 
months  and  $500.  He  pays  probably  $1,000 
for  defense,  rather  than  to  pay  a  few  hun- 
dred dollars  where  it  would  have  done  the 
most  good. 

In  such  a  case  the  desire  of  the  Jurors  to 
be  on  the  laughing  side  and  to  show  a  mock 
horror  of  things  scandalous  and  Incredible 
has  led  to  the  convictiou  and  ruin  of  many 
an  Innocent  person.  There  is  no  natural  de- 
sire In  man  or  in  any  of  the  lower  animals 
to  do  any  such  licking.  The  conviction  was 
on  the  mere  word  of  the  girl  against  the 
oath  of  the  defendant.  1  say  It  was  on  her 
word,  because  she  was  too  young  to  know 
the  nature  of  an  oath  or  to  Incur  any  pen- 


alty for  false  swearing,  and  she  was  prob- 
ably well  enough  pleased  to  be  made  the 
hero  in  a  theatrical  court  performance,  with 
the  state's  attorney  and  the  Judge  In  turn 
leading  her,  prompting  her,  and  pntting 
words  In  her  mouth  and  addressing  her  with 
the  greatest  familiarity.  On  such  evidence 
no  Jury  would  have  thon^t  of  convicting  a 
man  of  an  ordinary  theft,  but  because  the 
charge  was  Incredible,  ridiculous,  and  scan- 
dalous, the  defendant  was  convicted  and  sen- 
tenced to  nine  months  in  jail  and  a  fine 
of  $500.  The  girl  confessed  that  she  was 
told  what  to  say,  and  she  said  it  under  man- 
ifest pressure  and  reluctance. 

The  cross-examination  of  defendant  was 
hlgtily  Improper  and  it  merits  a  severe  re- 
buke. After  defendant  had  been  sworn  and 
denied  the  charge  in  the  most  positive  and 
circumstantial  manner,  the  state's  attorney 
asked  him:  Did  you  not  do  the  same  thing 
with  this  one  and  that  one  and  several  oth- 
ers? He  asked  some  14  accusing  questions 
for  the  manifest  purpose  of  poisoning  the 
mind  of  the  jury,  and  by  each  accusing  ques- 
tion the  state's  attorney  did  In  effect  affirm 
that  it  was  true.  It  is  high  time  for  this 
court  to  make  it  known  that  such  a  proce- 
dure will  not  be  tolerated  and  that  it  Is 
cause  for  disbarment  In  the  conduct  of  a 
case  no  attorney  has  a  right  to  mkke  himself 
a  witness  by  putting  accusing  or  vexatious 
questions.  Under  such  a  procedure  a  man's 
Innocence  is  no  protection.  The  veriest  saint 
may  be  subject  to  blackmail  by  any  party  or 
parties  who  can  safely  use  a  litUe  girl  as 
the  hero  or  scapegoat  Indeed,  U  the  ac- 
cused had  been  as  pure  as  the  angels  above, 
it  would  have  been  better  for  him  to  have 
paid  $1,000  than  to  have  taken  the  chance  of 
such  an  ordeal  and  the  expense  of  such  a 
trial 

The  prosecution  Is  under  this  statute: 

"Sec.  10250.  Every  person  who  willfully  and 
wrongfully  commits  any  act  which  grossly  in- 
jures the  person  or  property  of  another,  or  which 
grossly  disturbs  the  public  peace  or  health,  or 
whidi  openly  outrages  public  decency  and  is  in- 
jurious to  public  morals,  is  guilty  of  a  misde- 
meanor." 

The  complaint  Is  for  an  act  whldl  grossly 
injures  the  person  of  another,  and  not  an 
act  injurious  to  property  or  public  peace,  or 
public  health,  or  public  decency,  or  any- 
thing public.  There  is  no  averment  or  claim 
that  the  act  In  question  was  public  It  Is 
needless  to  review  the  manifest  errors  ap- 
pearing of  record.  In  a  prosecution  for  an 
act  which  Is  grossly  Injurious  to  the  person 
of  another  the  Information  and  the  evidence 
must  state  twcts  showing  some  material 
physical  Injury  to  the  person,  and  not  merely 
a  mental  or  moral  injury,  such  as  may  re- 
sult from  vile  or  abusive  language.  The 
statute  plainly  refers  to  a  willful  act  which 
does  a  great  Injury  to  the  physical  person 
of  another.  Neither  in  the  complaint  nor 
In  the  evidence  la  there  any  statement  of 
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facts  showing  a  gross  Injury  or  aJoy  injuiy 
to  tbe  physical  person  ot  another. 

The  other  judges  condnde  their  decision 
by  a  dictum  hcddlng  that,  If  there  were  any 
offense.  It  was  an  attempt  to  commit  sodomy. 
Truly  that  Is  ridiculous.  Men  do  not  accom- 
plish rape  or  sodomy  with  the  tongua  It 
has  no  penetrating  force,  and,  under  the  stat- 
ute, there  must  be  "sexual  penetration." 
The  tongue  la  never  an  Instrument  of  force 
or  violence. 


COMSTOCK  FARMERS'  EliEVATOR  00.  v. 

GREAT  NORTHERN  RT.  CO. 

(No.  20205  [20].) 

(Supreme  Court  of  Minnesota.    June  22,  1917.) 
(Syllaiut  &v  Editorial  Staff.) 

CABBIEBS      «=»79  —  INTEBSTATK      SHIPMENT  — 

Fbeioht  Rates— Route. 
A  carrier  in  the  absence  of  shipping  instruc- 
tiona,  is  not  bound  to  route  shipments  on  an  in- 
trastate line  to  secure  a  lower  rate  for  a  ship- 
per, where  an  tosier  grade  and  a  shorter  dis- 
tance call  for  an  interstate  route,  though  as  to 
a  car  which  by  mistake  was  routed  on  an  Intra^ 
state  line  it  would  be  required  to  refund  under 
the  maximum  freight  rate  statute  (Gen.  St.  1918, 
U  4298-4304). 

[Ed.  Note.— For  other  caaes,  see  Garriera, 
Cent.  Dig.  {  274.) 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  William  Louis  Kelly.  Judge. 

Action  by  the  Comatock  Farmers'  Elevator 
(3ompauy  against  the  Great  Northern  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

John  Flnerty,  E.  0.  Llndley,  and  M.  L. 
Countryman,  all  of  St  Paul,  for  appellant 
Lyndon  A.  Smith,  Atty.  Gen.,  and  Henry  C. 
Flannery,  Asst  Atty.  Gen.,  for  respondent 

PER  CURIAM.  The  action  Is  to  recover 
for  excess  freight  paid  ni)on  112  carloads  of 
grain  shipped  by  plaintiff  from  Comstock, 
Minn.,  to  Minneapolis,  pending  the  federal  in- 
junction forbidding  putting  into  effect  the 
maximum  freight  rate  statute.  Defendant 
has,  out  of  Moorhead,  two  main  lines  of 
railway  to  Minneapolis,  one  wholly  within 
the  state,  via  BamesviUe,  and  another,  via 
Breckenridge,  wbldi  for  some  seven  miles, 
immediately  before  reaching  Breckenridge, 
runs  through  North  Dakota.  Comstock  is 
located  upon  the  last-mentioned  line  15  miles 
south  of  Moorhead.  No  shipping  directions 
.were  given ;  and  defendant,  In  conformity  to 
its  usual  practice,  carried  all  the  cars,  save 
one,  via  Breckenridge.  The  reason  assigned 
for  customarily  routing  all  shipments  over 
this  line  from  stations  south  of  Moorhead 
(via  Breckenridge)  is  that  a  locomotive,  be- 
cauae  of  easier  grade  thereon,  can  pull  a  much 
heavier  load  than  can  be  done  from  Moor- 
head via  BarnesviUe.  The  interstate  tariff 
schedules  governed  the  rates  on  the  Brecken- 
ridge route  and  were  the  ones  paid  by  plaln- 


tur.  The  court  below,  however,  held  that  de- 
fendant had  mlsrouted  the  shipments  of  the 
111  cars,  considering  that  defendant  under 
the  rule  announced  in  Solum  v.  Northern  Pac. 
By.  Co.,  133  Minn.  93,  167  N.  W.  996,  was  in  ' 
duty  bound  to  select  the  intrastate  route 
which,  under  the  statute  alluded  to,  took  a 
cheaper  rata 

In  our  Judgment  the  facts  in  this  case  do 
not  bring  it  within  the  rule  of  the  decision 
referred  to.  The  carrier,  in  the  absence  of 
shipping  directions.  Is  not  bound  to  do  the  un- 
reasonable in  order  to  secure  an  anticipated 
cheaper  rate  for  the  shipper.  Not  only  the 
easier  grade  and  shorter  distance  called  for 
the  interstate  route  for  these  cars,  but,  what 
is  more  persuasive,  the  intrastate  route  would 
have  Involved  a  back  haul  of  15  miles.  This 
cannot  in  reason  be  demanded.  One  of  the 
cars  shipped,  evidently  through  some  mistake, 
strayed  to  Moorhead,  and  from  there  passed 
to  destination  via  Bamesvllle.  As  to  that 
car,  plaintiff  is  clearly  entitled  to  a  refund. 
Further  discussion  of  the  question  presented 
is  uncalled  for. 

The  facts  are  not  in  dispute.  No  new  trial 
is  necessary,  but  upon  remittitur  the  court 
below  will  amend  its  findings  of  fact  and 
conclusions  of  law  so  as  to  grant  plaintiff 
Judgment  for  the  overcharge  of  freight  upon 
the  one  car  shipped  via  Barnesville  and  upon 
no  other  car  shipped. 

Reversed  and  remanded. 


ALLEN  T.  VELIE  et  aL  (No.  20168  [46].) 
(Supreme  Court  of  Minnesota.    June  16,  1917.) 

(SiflUbu*  by  ike  Court.) 

Joint  Adventureb  e=3l,  2— CoNSTBTTOTroir  of 
CoNTKACT— Stipulation  job  Termination 
— iLLEOALrrr. 
A  contract,  set  foAh  fully  in  the  opinion,  is 

held  to  create,  a  joint  enterprise,  and  a  subse- 

?uent  agreement  between  the  parties  stipulating 
or  the  termination  of  the  rights  of  the  parties 
under  certain  conditions,  is  held  lawful  and  ef- 
fective for  that  purpose^ 

[Ed.  <Note.— For  other  cases,  see  J<^t  Adven- 
tures, Cent  Dig.  ff  1,  2.] 

Appeal  from  District  Court  Hennepin 
(bounty;  John  H.  Steele  and  William  B. 
Hale,  Judges. 

Action  by  Edmund  P.  Allen,  as  receiver, 
against  G.  D.  Velle  and  others.  Defendants' 
motion  for  Judgment  on  the  pleadings  grant- 
ed, and  plaintiff  appeals.    Judgment  affirmed. 

Morphy,  Bradford  &  Cummins,  of  St  Paul, 
for  appellant  Koon,  Whelan  &  Hempstead, 
of  Minneapolis,  for  respondents. 

HALLAM,  J.  In  June,  1913,  M.  E.  Hlckey 
purchased  from  the  state  of  New  Mexico  a 
tract  of  land,  paying  one-tenth  down  and 
agreeing  to  pay  the  balance  in  30  annual 
payments  with  4  per  cent  interest 

Hlckey  assigned  an  undivided  half  interest 
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In  said  contract  to  O.  W.  Kerr.  Kerr  paid 
to  Hickcy  one-half  of  tbe  Initial  payment  and 
assumed  and  agreed  to  pay  one-baU  of  the 
deferred  i>ayments. 

Warner  and  Velle  furnished  Kerr  the  mon- 
ey to  make  this  payment  and  furnished  $5,000 
to  be  used  in  developing  the  lands.  August 
22,  1913,  a  contract  was  entered  Into,  known 
as  B<xhlbit  B,  between  Kerr  as  i>arty  of  tbe 
first  part,  Warner  and  Vdie  as  parties  of 
tbe  second  part,  and  the  Kerr  CkMnpany  as 
party  of  the  third  part.  By  its  terms  the 
company  was  made  the  exclusive  sales  agent 
for  the  sale  of  the  lands.  It  was  to  receive 
as  Its  commission  all  over  and  above  a  cer- 
tain net  price.  Upon  a  sale  being  made, 
Warner  and  Velle  were  to  make  or  author- 
ize a  sales  contract  for  any  land  sold.  The 
company  was  to  make  all  collections  on  sales 
and  turn  the  money  over  to  them.  Out  of 
tbe  money  so  rec^ved  there  should  first  l>e 
paid.  Interest,  taxes  and  installments,  due 
upon  tbe  lands,  the  balance  to  be  divided  as 
follows:  Warner  and  Velle  to  receive  each 
one-fourth  the  profit,  the  company  the  bal- 
ance. Until  the  money  fnmisbed  by  Warner 
and  Velle  was  repaid,  all  profits  should  be 
applied  on  said  amount  Warner  and  Velle 
were  given  the  option  to  terminate  the  sales 
contract  and  call  for  a  division  of  the  land. 
On  the  same  date  Kerr  gave  to  Warner  and 
V^e  promissory  notes  for  the  amount  fur- 
nished. Indorsed  by  the  Kerr  Company,  one 
payable  July  1,  1914,  and  one  July  1,  1915, 
with  6  per  cent,  interest,  mie  contract  stipu- 
lated tliat  if  the  amounts  derived  from  sales 
were  not  sufficient  to  pay  the  notes  at  matu- 
rity, Kerr  or  the  Kerr  Company  would  pay 
the  same.  In  tlie  event  of  their  doing  so, 
the  net  profits  were  to  be  applied  to  their 
reimbursement  before  any  division  was  to 
be  made.  In  said  contract  it  was  stated: 
"It  Ifl  tbe  intent  and  purpose  of  this  agree- 
ment that  the  parties  of  the  second 'part  are 
simply  furnishing  the  money  to  purchase 
a  lialf  interest  in  said  lands,  and  to  pay  the 
cost  of  certain  develc^ment  work,  and  tliat 
each  of  said  parties  is  to  have  one-fourth  (%) 
of  the  net  profit ;"  that  neither  Warner  nor 
Velle  should  assume  any  liability  or  obliga- 
tion except  to  furnish  said  money  as  above 
provided,  and  that  Kerr  and  the  Kerr  Com- 
pany should  assume  every  obligation  with 
respect  to  the  purchase  and  sale  of  said 
lands. 

October  12,  1914,  arrived  and  no  land  had 
been  sold.  On  that  date  the  parties  made  an 
agreement,  known  as  Exhibit  C.  This  agree- 
ment recited  the  agreement  of  August  22, 
1913,  and  the  advances  of  money  above  men- 
tioned, the  making  and  Indorsement  of  tbe 
notea  It  recited  that  it  was  necessary  to 
make  further  payments  of  principal  and  In- 
terest to  the  state  of  New  Mexico  amounting 
in  aU  to  $4,661.09,  that  tbe  Kerrs  were  not 
able  to  make  such  payments  and  had  default- 
ed in  tbe  payments  wtiich  they  had  thereto- 


fore agreed  to  make.  It  was  agreed  that 
Warner  and  Velle  should  make  said  payments 
to  the  state  of  New  Mexico,  and  they  did 
do  so.  It  was  agreed  that  Kerr  should  give 
th^n  further  notes  therefor  indorsed  by  tbe 
Kerr  Company  due  in  six  mcHitbs  and  bearing 
6  per  cent  interest  It  was  further  agreed 
tbiat  Warner  and  Velle  would  extend  the  time 
on  the  note  due  July  1,  1914,  for  12  months 
from  date  of  said  contract  and  extend  tbe 
time  for  payment  of  tbe  note  due  July  1, 
1915,  for  3  months  after  its  due  date.  The 
exclusive  sales  agency  was  continued  and 
the  plan  of  disposal  of  tbe  land  as  fixed  by 
the  first  agreement  was  continued.  The 
agreement  for  division  and  dlqwsitlon  of 
the  net  profits  remained  as  before,  except 
that  (Htly  the  company's  share  of  the  profits 
was  to  be  applied  in  payment  of  the  notes. 
The  option  of  Warner  and  Velle  to  terminate 
tbe  sales  agency  and  call  for  division  of  tbe 
land  was  continued. 

It  was  stated  in  this  second  contract  that 
it  was  the  inteht  and  purpose  to  give  to 
Kerr  and  the  Kerr  Company  "an  extension  of 
time,  amounting  to  tbe  usual  period  of  re- 
demption within  which  to  make  good  their 
defaults,  in  respeet  to  Che  purchase  and  sale 
of  said  lands,  and  the  payment  of  said  notes, 
and  the  division  of  the  profits,"  and  that 
Kerr  and  the  Kerr  Company  "shall  not  have 
or  daim  any  further  period  of  redemption 
or  extension  of  time,  within  which  to  make 
good  defaults  over  and  above  the  time  here- 
in limited  and  specifically  stated." 

At  the  same  time  this  contract  was  made 
the  following  documents  were  executed,  bear- 
ing even  date  therewith: 

Kerr  executed  Exhibit  D,  an  absolute  as- 
signment to  Warner  and  Velie  of  Ids  interest 
in  the  Hlckey  contract  and  a  quitclaim  of 
his  interest  in  said  lands. 

Kerr  and  tbe  Kerr  Company  executed  Ex- 
hibit E,  an  assignment  and  transfer  to  War- 
ner and  Velie  of  all  their  "right  title,  Interest, 
claim  and  equity  of  redemption  or  otherwise 

*  •    •    in  and  to  the  lands"  aforesaid. 

An  agreement,  Exhibit  F,  was  made  be- 
tween Kerr  and  the  Kerr  Company,  and  de- 
fendant Koon,  stipulating  that  Exhibit  E  "is 
herewith  deposited  with  said  W.  A.   Koon 

•  *  •  in  escrow,"  and  that  If  said  notes 
and  interest  were  not  paid  in  full  when  due, 
Koon  was  authorized  and  directed  to  deliver 
said  conveyance  or  assignment  to  Warner  and 
Velie,  tbe  same  to  become  effective  and  In  full 
force  and  effect  upon  such  delivery  and  upon 
return  of  said  notes  canceled,  and  said  Koon 
was  authorized  to  accept  and  receive  said 
canceled  notes  from  Warner  and  Velle. 

Said  notes  became  due,  Kerr  and  the  Kerr 
Company  defaulted  in  their  payment  Tbe 
Kerr  Company  became  insolvent  and  plaintiff 
Allen  was  appointed  its  receiver.  This  ac- 
tion was  brought,  the  complaint  alleging  that 
Koon  threatened  to  deliver  to  Warner  and 
velle  said  escrow  agreement  and  asking 
that  he  be  enjoined  from  so  doing,  that  said 
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IQxhlbltB  C,  D,  E,  and  F  be  declaim  together 
to  constitute  a  mortgage  to  secure  the  pay- 
ment of  these  notes;  that  Exhibit  E  be  de- 
livered np  and  canceled,  and  the  Interest 
of  the  Kerr  Company  In  said  lands  be  de- 
clared an  asset  of  said  estate.  A  temporary 
restraining  order  was  issued,  but  later  de- 
fendant's motlcm  for  Judgment  on  the  plead- 
ings was  granted.    Plaintiff  appealed. 

The  claims  of  the  parties  as  to  the  nature 
of  the  first  agreement  are  not  altogether  con- 
sistent. In  iMtragraph  3  of  the  complaint  It 
is  allseed  that  by  Exhibit  B  Kerr  assigned 
the  Interest  of  himself  and  of  the  Kerr  Com- 
pany "as  security  for  the  payment  of  the 
said  promissory  notes  and  Interest  thereon." 
This,  the  defendant  in  its  answer  denied. 
In  this  court,  plaintiff  contends  Vast  the 
first  agrreement  was  not  given  as  security. 
Defendant  contends  that  it  was. 

In  view  of  these  contradictory  contentions 
of  the  parties,  we  are  at  liberty  to  adopt  our 
own  construction  of  these  contracts. 

Taking  Exhibit  B  alone,  ft  is  hard  to  dis- 
tinguish it  from  the  contradt  considered  in 
Irvine  v.  Campbell,  121  Minn.  192,  141  N.  W. 
108,  Ann.  Cas.  19140,  689,  and  which  was 
held  a  Joint  adventure  involving  rights  and 
6bllgatl<»i8  akin  to  those  of  a  partnership. 
Exhibit  B  gives  a  vested  half  Interest  in  the 
profits  to  Warner  and  Telle,  retaining  the 
other  half  Interest  In  the  Kerrs.  The  Kerrs 
could  not,  by  paying  their  notes,  relieve 
themselves  of  the  Interest  of  the  defendants 
In  the  property. 

There  is  some  language  in  the  second 
agreement,  EJxhlbit  C,  Indicative  of  a  con- 
struction of  Exhibit  B,  either  alone  or  in  con- 
nection with  documents  not  pleaded,  as  a 
mortgage,  and  the  second  series  of  contracts 
as  an  extension  of  It  A  majority  of  the 
court  are  of  the  opinion,  however,  that,  tak- 
ing all  the  instruments 'together,  it  cannot 
be  said,  that  Exhibit  B  was  a  mortgage  nor 
that  the  later  ccmtracts  can  be  so  classed, 
but,  that  Exhibit  B  created  a  Joint  enterprise 
or  adventure  and  that  the  second  series  of 
contracts  constituted  a  valid  final  settlement 
and  adjustment  of  the  rights  of  the  parties 
to  Exhibit  B. 

Judgment  afiirmed. 


STATE  v.  BTHIIB,  County  Auditor,  et  aL 
(No.  20281  [6].) 

(Supreme  Court  of  Minnesota.    June  16,  1917.) 

(Bi/ttaiut  ly  the  Court.) 

1.  Counties  €=»102 — Offenses  by  Officebs 
— Indictment — Requisite  s^Statute. 
An  indictment  cliarged  defendants,  one  as 
county  au3itor,  the  other  as  a  county  commiS' 
sioner,  with  becoming  unlawfully  interested  in 
a  certain  county  contract.  E&ch  defendant  de- 
murred to  the  indictment.    It  is  held: 

lie  indictment  does  not  violate  the  require- 
ments of  Gen.  St.  1913,  ii  0134,  9136,  that  it 
shall  contain  a  statement  of  the  acts  constitut- 


ing the  olfense,  and  diat  it  shall  be  direct  and 
certain  as  regards  the  offense  cliarged  and  the 
particular  circumstances  thereof,  when  they  ore 
necessary  to  constitute  a  complete  offense. 

[E!d.  Note. — ^For  other  cases,  sea  Counties, 
Cent  Dig.  I  160.] 

2.  Indictment  and  Information  «=>124(4)— 
Construction — Sevxbai,  Offenses. 

More  than  one  offense  is  not  charged  in  the 
indictment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  331.] 

3.  Counties   «=s>102  —  Indictment  and  In- 

FOBMATION     9=9l47— OfFICKB»— INTBKBSI    IN 

Cou-VTV    Contract— SuFFioiENOT    of    Ih- 

dictment — Demubbbb— Statuts. 
Tlie  facts  stated  in  the  indictment  constitute 
a  public  offense.  That  the  two  defendants  are 
accused  jointly  of  the  crime  is  not  a  ground  of 
demurrer,  nor  does  It  appear  from  the  indict- 
ment that  defendants  could  not  be  jointly  guilty 
of  the  offense  charged.  The  statute  against 
county  officials  being  interested  in  a  county  con- 
tract applies  to  all  county  officials,  not  alone  to 
those  who  have  offidal  duties  to  perform  in  re- 
lation to  the  contract 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  |  160;  Indictment  and  Information, 
Cent  Dig.  §{  490-494.] 

Case  Certified  from  District  Court,  Cass 
County ;  B.  P.  Wright,  Judge. 

I.  P.  Bybre,  County  Auditor  of  Ca^  Coun-. 
ty,  and  one  Swanberg,  a  County  Commission- 
er, were  Jointly  Indicted  for  being  interested 
in  a  county  contract  in  violation  of  statute. 
Demurrers  to  the  indictment  disallowed,  and 
questions  certified  to  Supreme  Court  Ques- 
tions certified  answered,  and  orders  disallow- 
ing the  demurrers  affirmed. 

Lyndon  A.  Smith,  Atty.  Gen.,  James  E. 
Markham,  Asst.  Atty.  Gen.,  and  Edward  L. 
Rogers,  Co.  Atty.,  of  Walker,  for  the  State. 
M.  A.  Spooner,  of  Bemldji,  and  Daniel  De 
Lury,  of  Walker,  for  defendants. 

BUNN,  J.  Defendant  Byhre  la  the  county 
auditor  of  Cass  county;  defehdant  Swan- 
berg, a  'county  commissioner.  They  were 
Jointly  Indicted  of  the  crime  "of  being  inter- 
ested In  a  county  contract,"  In  violation  of 
O.  S.  1913,  i  1089.  Ea(^  demurred  to  the 
Indictment  upon  the  grounds  that  it  did  not 
substantially  conform  to  the  requirements 
of  sections  9134-9137,  G.  S.  1913,  as  qualified 
by  section  9142,  that  more  than  one  offense 
was  charged  in  a  case  where  such  is  not  al- 
lowed by  statute,  and  that  the  facts  stated 
do  not  constitute  a  public  off^ise.  The  de- 
murrers were  disallowed  and  the  questionB 
certified  to  this  court 

The  indictment  charges  that: 

"The  said  I.  P.  Byhre  being  the  duly  quali- 
fied and  acting  county  auditor  of  Cass  county, 
Minnesota,  and  A.  J.  Swanberg  then  and  there 
being  the  duly  qualified  and  acting  county  com- 
missioner from  the  fifth  district  of  Casa  coun- 
ty, Minnesota,  did  become  unlawfully  interested 
in  a  certain  contract  between  Cass  county  and 
one  Ole  SIcoog,  for  work,  labor  and  business  in 
and  about  the  construction  of  state  rural  high- 
way No.  45,  the  expense  of  which  was  and  is 
payable  from  the  county  treasury  of  said  Cass 
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couBty,  Mhmesota,  and  contiiiiied  to  be  inter- 
ested in  said  contract  daring  its  completicm,  by 
then  and  there  furnishing  supplies,  labor  and 
equipment  for  the  completion  of  said  contract 
and  sharing  in  the  profits  and  proceeds  of  said 
contract,  contrary  to  the  form  of  the  statute," 
etc 

[1]  1.  Under  the  flrat  ground  of  demurrer, 
that  the  Indictment  "does  not  substantially 
conform  to  the  requirements  of  G.  S.  1913, 
»  9134-9137,  as  qualified  by  section  9142," 
defendants  claim  that  the  indictment  Is  not 
direct  and  certain,  dther  as  to  the  offense 
charged  or  as  to  the  acts  constituting  the 
offense,  thus  violating  sections  91S4  and  9136. 
We  do  not  think  this  indictment  is  fairly  open 
to  the  criticism  that  it  fails  to  acquaint  the 
defendants  with  a  reasonable  degree  of  cer- 
tainty ot  the  offense  charged  and  of  the  acts 
constitating  It.  It  Is  not  very  definite  or 
explicit  as  to  Just  what  supplies,  labor  or 
equipment  were  furnished  by  defendants  for 
the  completion  of  the  contract,  or  what  re- 
muneration they  received,  but  it  charged  that 
they  were  interested  In  the  contract,  sharing 
in  the  "profits  and  proceeds."  The  Indict- 
ment followed  the  language  of  the  statute, 
and  added  sufi3cient  particulars  so  that  we 
think  that  it  complied  with  the  provisions  ot 
sections  0134  and  9136.  Defendants  were 
sufficiently  advised,  so  that  they  could  pre- 
pare their  defense. 

[2]  2.  As  to  the  Claim  that  more  than  one 
offense  is  Charged  In  the  Indictment,  we  see 
no  basis  for  a  demurrer  on  this  ground. 

[3]  Under  the  ground  tliat  the  facts  stated 
In  the  Indictment  do  not  canstitate  a  public 
offense,  counsel  for  defendants  argue  that 
their  clients  could  not  be  Jointly  guilty  of  the 
crime  (barged,  and  that  the  statute  should 
not  be  construed  to  make  it  illegal  for  a  coun- 
ty official  to  be  Interested  tn  a  county  con- 
tract unless  that  official  is  one  who  has  to  do 
with  letting  the  contract  or  approving  It  In 
BO  far  as  the  first  contention  involves  a  claim 
ot  misjoinder  of  parties  defendant,  it  Is 
enough  to  say  that  the  statute  does  not  make 
this  a  ground  of  demurrer,  nor  was  it  alleged 
as  a  ground.  But  in  so  far  as  the  argument 
Is  that  it  was  Impassible  that  defendants 
committed  the  offense  Jointly,  and  therefore 
that  the  indictment  states  no  offense  against 
either,  we  think  it  unsound.  We  cannot  say 
that  the  proof  may  not  show  a  Joint  crime. 
The  authorities  are  collected  In  the  <^lnion 
In  the  Iowa  case  of  State  v.  McAninch,  172 
Iowa,  96,  164  N.  W.  399,  where  will  be  found 
an  ochanstlve  discussion.  As  against  a  de- 
murrer we  hold  the  Indictment  good  so  far 
as  this  point  is  concerned. 

We  do  not  sustain  the  contention  that  de- 
fendant Swanl>erg  could  not  be  guilty  of  the 
offense  because  he,  as  cotmty  commissioner, 
had  no  official  duties  to  perform  In  connec- 
tion with  the  contract  The  statute  (section 
.1069)  provides  that: 


"No  county  official,  or  deputy  or  derk  of  such 
official,  shall  be  directly  or  indirectly  interested 
in  any  contract  *  *  *  to  which  the  county 
is  a  party,"  etc 

There  is  no  room  for  the  construction  that 
It  was  Intended  to  apply  only  to  those  officers 
who  had  official  duties  to  perform  In  letting 
or  approving  the  contract.  The  statute  Is 
plainly  applicable  to  all  county  officials,  their 
deputies  and  clerks.  While  the  evil  may  t>9 
greater  when  the  official  has  to  do  with  let- 
ting  the  contract,  we  see  reason  in  making  the 
prohibition  apply  to  all  officials. 

The  questions  certified  are  answered  as 
above  and  the  orders  disallowing  the  demur- 
rers are  affirmed. 


IHIiAN  V.  OHIOAGO,  R.  I.  4  P.  RT.  CO. 
(No.  20315  [137].) 
(Supreme  Court  of  Minnesota.    June  15,  1917.) 

(Svllabut  ly  the  Cotirt.) 

Raiusoads  *=»33(2)— Foreign  Coworation— 
Pkockss—Recbivebship— Service  on  Tick- 
et Agent. 
Defendant  a  foreign  railway  corporation 
owning  and  operating  Gnes  of  railroad  in  tliis 
state,  went  into  the  hands  of  receivers,  lite 
court  in  the  order  of  recaverghip,  directed  the 
receivers  to  take  possession  of  defendant's  prop- 
erty and  operate  the  railroad  system  as  there- 
tofore operated,  and  also  authorized  them  to 
prosecute  and  defend  actions  in  the  name  of 
and  for  defendant,  if,  in  thoir  judgment,  such 
acti<»s  might  affect  the  property  ot  defendant 
The  ticket  and  freight  agents  of  defendant,  who 
were  such  when  the  receivers  wore  appointed, 
were  retained.  Held,  the  service  of  the  summong 
herein  upon  a  ticket  and  freight  agent  so  retain- 
ed was  valid. 

[Eid.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  71.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;   Hascal  R.  Brill,  Judge. 

Action  by  Richard  M.  Ihlan  against  the 
Chicago,  Rot*  Island  &  Pacific  Railway  Com- 
pany. From  an  order  denying  defendant's 
motion  to  set  aside  service  of  summons,  it 
appeals.    Order  affirmed. 

Stringer  &  Seymour,  of  St  Paul,  for  ap- 
pellant Samuel  A.  Anderson,  of  St  Paul, 
for  respondent 

HOI/r,  J.  The  appeal  is  from  an  order 
denying  defendant's  motion  to  set  aside  the 
service  of  the  summons.  In  December,  1914, 
defendant  a  corporation  organized  under 
the  laws  of  the  state  of  Illinois,  owned  and 
operated  a  line,  of  railway  from  Watertown, 
S.  D.,  to  Ellsworth,  In  this  state.  Plaintiff, 
one  of  defendant's  employes,  claiming  to 
have  received  an  injury  through  defendant's 
negligence  while  engaged  In  transporting  an 
lutorstate  freight  train  In  said  month  be- 
tween the  points  mentioned,  brought  this  ac- 
tion on  November  28,  1916,  by  serving  the 
summons  on  the  ticket  and  freight  agent  at 
tiuveme,  a  station  on  defendant's  line  of  rail- 
way In  this  state.    It  appears  that  on  April 
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20,  1915,  the  federal  court  placed  defendant 
in  the  hands  of  receivers,  and  when  the  sum- 
mons was  served  Jacob  M.  Dickenson,  of 
Chicago,  111.,  was  the  sole  receiver  In  posses- 
sion of  all  the  property  of  the  defendant  and 
operating  its  lines  of  railway  in  the  same 
manner  as  defendant  Itself  had  done  previ- 
ous to  the  receivership.  When  the  ctiange 
was  made  the'  ticket  and  freij^t  agent  at 
Luveme,  together  with  the  other  employes  of 
defendant,  were  notified  to  oontinue  their 
services. 

Section  7736,  G.  S.  1913,  provides  for  the 
eftectlve  service  of  summons  upon  railway 
companies  tn  this  manner: 

"In  any  action  or  proceeding  against  a  railway 
company,  whether  domestic  or  foreign,  including 
proceedings  undor  the  right  of  eminent  domain, 
service  of  the  summons  and  of  all  notices  re- 
quired to  be  served  therein,  may  be  made  by 
delivering  a  copy  thereof  to  any  ticket  or  freight 
agent  of  such  company  within  the  ocmnty  in 
which  the  actimi  or  proceeding  is  begun." 

An  examination  of  the  order  placing  the 
property  and  business  of  defendant  In  the 
hands  of  receivers  discloses  that  the  purpose 
is  not  to  dissolve  the  corporation,  for  the 
lines  of  its  railway  are  to  be  operated  as  be- 
fore. It  was  therefore  anticipated  that  the 
rec^vership  may  be  but  a  temporary  expedi- 
ent The  receivers  are  also  to  act  in  a  dual 
capacity,  so  to  speak,  for  the  order,  while 
providing  for  carrying  on  the  transportation 
business  during  the.  receivership  period,  also 
authorizes  them  to  institute  and  prosecute 
suits  in  their  name,  or  In  the  name  of  the 
railway  company  for  the  protection  of  the 
property  of  the  company — 
"and  to  appear  in  and  conduct  the  prosecution 
or  defense  of  or  compromise  or  settle  any  ac- 
tions, proceedings  or  suits  now  pending  or  which 
may  hereafter  be  brought  in  any  court  or  before 
any  officer,  department,  commission  or  tribunal, 
to  which  the  railway  company  is  or  shall  be  a 
party,  which  in  the  judgment  of  said  receivers 
affect  or  may  affect  property  of  which  they  aro 
hereby  appointed  receivers,  but  no  payments 
shall  be  made  by  said  receivers  in  respect  of  any 
such  suits,  actions  or  proceedings,  other  than 
suits  relating  to  wages  oE  employes,  personal  in- 
juries or  damages  to  propwty  in  transit  or  dam- 
ages caused  by  fire  in  the  operation  of  the  rail- 
roads, without  the  farther  order  or  direction  of 
this  court;  and  no  action  taken  by  tho  receiv- 
ers in  the  defense  or  settlement  of  any  such  ac- 
tions or  suits  against  the  railway  company 
shall  have  the  effect  of  establishing  any  claim 
upon  or  right  in  tlie  property  or  funds  in  the 
possession  of  the  rtx^ivers,  so  as  to  alter  or 
cliange  any  existing  equities  or  legal  rights  of 
the  parties." 

If  the  receivers  thus  act  in  a  dual  capac- 
ity, that  is,  as  receivers  from  the  time  they 
qualified,  and  also  in  defending  and  prose- 
cuting for  and  In  the  name  of  the  corpora- 
tion all  causes  of  actions,  actions,  or  proceed- 
ings existing  prior  to  their  appointment 
which  may  aftect  its  property,  it  would  seem 
to  follow  that  the  ticket  and  freight  agents, 
which  the  receivers  retained  at  the  stations 
of  the  railway  lines,  represent  both  receivers 
and  corporation  for  the  purpose  of  the  stat- 
ute providing  for  the  service  of  summons  on 
railway  companies.   The  interests  of  defend- 


ant and  Its  recdlTWS  are  not  antagonistic, 
but  common.  In  so  far  as  relates  to  protect- 
ing the  property  of  defendant  against  being 
finally  subjected  to  payment  of  claims  aris- 
ing out  of  the  operation  of  the  railway, 
whether  t>efore  or  after  the  receivership.  It 
does  not  appeal  to  us  as  right  oi*  Just  that, 
when  a  foreign  railroad  corporation,  which 
has  operated  its  road  through  the  state  and 
Incurred  liabilities  to  our  dtissens,  goes  Into 
the  liands  of  a  receiver,  they  should  be  com- 
pelled to  go  to  the  state  where  the  general 
officers  of  the  coriMration  may  be  found  to 
enforce  their  claims  by  suit  The  property 
still  l>elong8  to  the  corporation  and  remains 
in  the  state;  the  receivers  continue  to  con- 
duct the  business  in  the  same  manner  as  pre- 
viously conducted  by  the  corporation  and,  in 
a  sense,  in  its  Interest ;  and  so  do  the  agents 
and  servants  employed  in  the  business. 
Service  of  the  summons  on  a  ticket  or 
freight  agent  at  the  station  of  such  railway 
line,  so  operated  by  receivers,  will  undoubt- 
edly reach  the  corporation  or  the  receivers, 
whom  the  court  authorized  to  defmd  for  the 
corporation. 

The  facts  herein,  so  far  as  concerns  the 
order  appointing  the  receivers  and  the  po- 
sition of  the  ticket  agent  upon  whom  the 
service  was  made,  appear  to  be  identical 
with  £nnest  v.  Pere  Marquette  By.  Co.,  176 
Mich.  398,  142  N.  W.  667,  47  L.  B.  A.  (N.  S.) 
179,  Ann.  Cas.  1915B,  594,  where  the  court 
held  the  service  valid.  The  only  difference 
seems  to  be  that  In  that  case  the  notice  given 
the  ticket  agent  by  the  receivers  was: 

"Until  further  orders  all  agents  and  employes 
of  the  company  connected  with  the  iMisiness  will 
perform  the  duties  heretofore  performed  by  them 
and  make  reports  and  remittances  as  hereto- 
fore." 

While  here  it  is  directed  to  "all  officers, 
agents  and  employes  of  the  Chicago,  Bodi  Is- 
land &  Padflc  Bailway  Company,"  and 
reads: 

"Until  further  notice  yon  and  your  stair  will 
perform  your  usual  duties  as  employte  of  receiv- 
ers." 

This  variance  In  the  facts  of  the  two  cases 
Is  noti  material.  In  our  opinion.  The  courts 
of  Tennessee  and  New  Tork  took  the  same 
view  of  the  question  as  In  the  case  cited. 
Simpson  V.  Bailway  Co.,  89  Tenn.  804,  15  S. 
W.  735;  Faltiska  v,  N.  Y.,  etc..  By.  Co,  12 
Misc.  B<^.  478,  33  N.  X.  Snpp.  679,  affirmed 
in  151  N.  T.  650.  46  N.  E.  1146.  To  the  same 
purpose  are  the  cases  of  LoulsvUle,  etc..  By. 
Co.  V.  Canble,  46  lud.  277,  and  Grady  v. 
Richmond  &  Danville  By.  Co.,  116  N.  C.  952, 
21  S.  El  304.  The  same  appears  the  holding 
in  some  of  the  federal  courts.  In  State  of 
South  Carolina  v.  Port  Boyal  By.  Co.  (O.  C.) 
84  Fed.  67,  the  court  says: 

"When  an  insolvent  corporation  is  put  into 
the  hands  of  a  receiver,  this  only  effects  a  chani;e 
in  the  management  of  the  property.  The  receiv- 
er is  substituted  for  those  who  theretofore  had 
governed  the  corporation,  but  the  title  is  not 
changed.  Union  Bank  of  Chicago  v.  Kansas' 
City  iBank,  136  U.  S.  223. 10  Sup.  Gt  1013,  34 
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Ll  Ed.  341.  Nor  !■  the  existence  of  the  corpo- 
ration destroyed.  Bank  of  Bethel  t.  Pahqnio- 
mie  Bank.  14  Wall.  398  [20  L.  Ed.  S40].  So 
the  suit  will  lie  against  the  corporation.  But; 
inaBmuofa  as  the  receiver  was  put  in  charge  of 
and  administered  all  the  affairs  of  the  corpora- 
tioD,  service  of  process  was  properly  made  upon 
him  through  his  agent.  Davis  v.  Gray,  16  WalL 
at  page  217  [21  L.  Ed.  447]." 

Appellant  cites  In  re  Seaboard  Air  Line 
By.  (C.  C.)  166  Fed.  376;  but  we  think  the 
inference  to  be  drawn  from  that  decision  is 
in  faTor  of  the  validity  of  the  service  here. 
There  a  petition  was  presented  asldng  leave 
to  sue  the  receivers  of  the  railway  on  ac- 
count of  a  death  by  wrongful  act  of  the  rail- 
road occurring  prior  to  the  receivership. 
The  court  said: 

'"The  petitioner  has  no  daim  against  the  re- 
i^vera  of  the  Seaboard  Air  Line.  If  he  had 
one  growing  out  of  their  operation  of  the  rail- 
road property,  no  leave  to  sue  in  any  court  of 
competent  jurisdiction  would  be  necessary.  The 
petitioner's  claim  is  one  against  the  Seaboard 
Air  Line  Railway,  and  he  may  she  said  com- 
pany in  any  court  of  competent  jurisdiction.  If 
such  suit  is  brought,  and  service  of  process  shall 
be  made  upon  any  local  agent  of  the  receivers, 
the  recMvers  will  appear  and  defend  for  the 
railway  company." 

The  last  sentence  suggests  the  procedure 
pnrsued  In  the  case  at  bar.  The  courts  of 
Georgia,  Missouri  and  Ohio  hold  to  the  con- 
trai7,  namely,  that  Jarisdlction  cannot  be 
obtained  of  a  foreign  railway  corporation  by 
service  of  summons  upon  the  ticket  agent 
acting  for  the  receivers  of  the  corporatl<m. 
Cherry  v.  North  &  South  By.  Co.,  69  Ga.  446; 
CnUiaon  v.  Baltimore  &  Ohio  By.  Co.,  7  Ohio 
N.  P.  270;  Heath  v.  Missouri,  Kan.  &  Tex. 
Ry.  Co.,  88  Mo.  617.  We  prefer  the  rule  an- 
nounced in  the  decisions  first  herein  refer- 
red to. 

Order  affirmed. 


STATE  ex  rd.  PETTIT  v.  PROBATE  COURT 

OF  HENNEPIN  COUNTY  et  aL 

(No.  20429  [27].) 

(Supreme  <3oart  of  Minnesota.    June  15,  1917.) 

(Syllahug  by  the  Court.) 

1.  Taxation    €=>866 .—  iNREBrrANCE   Tax  — 
Widow's  Allow anc«  and  Personalty. 

Neither  upon  the  allowance  made  for  the 
support  of  the  widow  and  her  family  out  of  her 
deceased  husband's  estate,  pending  the  adminis- 
tration thereof,  nor  upon  the  personal  property 
which  (die,  as  widow,  is  entitled  by  law  to  select 
ont  of  the  estate,  may  the  state  inheritance  tax 
be  impoaed. 

2.  Taxation    ^=3866  —  Inhbbitanck    Tax  — 
Widow's  Third. 

The  widow  of  a  testate,  who  renounces  the 
will  and  elects  to  take  her  statutory  one-third, 
must  pay  the  tax  upon  the  third  so  given,  less 
the  exemption  specified  in  the  law. 

Original  writ  of  certiorari  oub  of  the  Su- 
preme 0>urt  by  the  State,  on  the  relation  of 
Deborah  M.  Pettlt,  to  review  an  order  of  the 
probate  court  of  the  county  of  Hennepin,  and 
others.  Imposing  an  inheritance  tax.    Cause 


remanded,  with  direction  to  modify  the  or- 
der. 

James  B.  O'Brien,  of  Minneapolis,  for  peti- 
tioner. Lyndon  A.  Smith,  Atty.  Gen.,  and 
Egbert  S.  Oakley,  Asst  Atty.  Gen.,  for  re- 
spondents. 

HOLT,  J.  This  Is  a  proceeding  to  review 
Yin  order  of  the  probate  court  wherein  an  in- 
heritance tax  was  Imposed  upon  the  allow- 
ance made  to  the  widow  of  a  deceased  during 
the  administration,  upon  the  personal  prop- 
erty and  effects  set  apart  to  her  as  surviving 
spouse,  and  also  upon  the  one-third  she  took 
under  the  law;  she  having  renounced  the 
provisions  made  for  her  !n  her  husband's 
wlU. 

[1  ]  As  to  the  first  two  items,  we  are  of  the 
opinion  that  no  Intention  to  Impose  a  tax 
thereon  Is  manifest  In  the  statute.  The  law 
provides  for  support  of  the  widow  and  family 
of  a  decedent  pending  the  administration. 
This,  as  well'  as  expenses  of  administration, 
taxes,  funeral  expenses,  and  debts  legitimate- 
ly consume  part  of  the  estate,  and  only  what 
remains  is  distributed  under  the  will  or  In- 
testate statutes.  The  same  with  respect  to 
the  personal  property  which  the  widow  Is 
permitted  to  select  out  of  her  husband's  es- 
tate. The  Inheritance  tax  Is  a  tax  upon  the 
privilege  of  succession  or  Inheritance,  and 
not  upon  the  estate.  By  express  provision 
of  the  statute  that  part  only  of  a  decedrat's 
estate  is  for  distribution  which  remains  after 
his  widow  has  selected  |5(X)  In  value  of  the 
household  goods  and  his  wearing  apparel, 
together  with  $500  in  value  fromi  his  other 
personal  property,  after  she  has  received  the 
allowance  for  herself  and  family  during  the 
administration,  and  after  the  expenses  of  ad- 
ministration, funeral  expenses,  and  debts  of 
deceased  have  been  paid.  Section  7243,  Q. 
8.  1913.  'In  respect  to  the  personal  property 
which  the  widow  is  entitled  to  sdect,  sections 
7307  and  7308,  Q.  S.  1013,  provide  that  it 
shall  be  assigned  to  her  and  shall  not  be 
treated  as  assets  tn  the  hands  of  the  execn- . 
tor  or  administrator.  It  is  no  part  of  the  reel  - 
due  to  be  distributed.  Strom  berg  v.  Strom- 
berg,  119  Minn.  325, 138  N.  W.  438.  No  court, 
so  far  as  we  are  aware,  save  the  Supreme 
Court  of  Illinois  (People  v.  FMsyth,  273  lU. 
141, 112  N.  E.  378),  has  held  the  allowance  to 
the  widow  and  family  of  the  deceased  pend- 
ing administration,  or  the  articles  she  is  en- 
titled to  select  out  of  the  estate,  subject  to 
an  inheritance  tax.  To  the  contrary,  see  Est. 
of  Page,  39  Misc.  Kep.  220,  79  N.  Y.  Supi^ 
382;  Est.  of  Kennedy,  157  Cal.  517,  108  Pac. 
280,  29  L.  R.  A.  (N.  S.)  428;  In  re  Smith's 
Est.,  161  Wis.  688, 165  N.  W.  109;  Crenshaw 
V.  Moore,  124  Tenn.  528,  137  S.  W.  924,  34  L. 
R.  A.  (N.  S.)  1161,  Ann.  Ca&  1913A,  165;  In 
re  Blackburn,  51  Mont  234, 152  Paa  31. 

[2]  Is  the  one-third  given  the  surviving 
spouse  by  statute  subject  to  the  inheritance 
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tax?  Coansel  concedes  the  ri^t  of  the  state 
to  impose  such  tax  thereon,  but  contends  the 
present  law  does  not  reach  It,  This  Is  a  spe- 
cial tax,  and  relator  la  correct  In  the  claim 
that  if  there  be  room  for  construction  it 
should  be  construed  most  favorably  to  her. 
The  courts  construe  such  statutes  strictly 
against  the  government.  In  re  Harbeck,  161 
N.  Y.  211,  55  N.  E.  850;  McDaniel  v.  Byrkett, 
120  Ark.  205,  179  S.  W.  491.  But,  even  so, 
were  it  not  for  the  common-law  notion  of 
dower,  there  would  hardly  be  room  for  the 
suggestion  that  our  inheritance  statute  Is 
open  to  construction.  Dower,  as  known  to 
the  common  law,  was  abolished  in  this  state 
long  prior  to  the  enactment  of  the  Inheritance 
tax  law.  However,  statutes  were  enacted 
making  provisions  in  lieu  of  dower.  The 
statutory  benefits  thus  conferred  are  greater 
than  dower  gave.  Like  dower,  the  right  has 
Its  Inception  with  marriage  and  consumma- 
tion when  the  husband  dies.  Qrlswold  v. 
McGee,  102  Minn.  114,  113  N,  W.  382,  12 
Ann.  Cas.  186.  But  it  remains  true  that, 
dower  being  expressly  abolished,  the  widow 
now  takes  what  the  statutes  give.  The  ques- 
tion then  comes  down  to  thla:  Are  the  stat- 
utes referred  to  embraced  within  the  designa- 
tion "the  intestate  laws  of  this  state"?  For 
the  Inheritance  tax  law  (section  2271,  G.  S. 
1913)  imposes  a  tax  "when  the  transfer  ia 
by  will  or  by  the  intestate  laws  of  this  state 
from  any  person  dying  possessed  of  the  prop- 
erty while  a  resident  of  the  state."  We  have 
no  laws  in  terms  designated  "intestate  laws," 
but  we  do  have  statutes  relating  to  the  dis- 
position of  the  property  of  Intestates,  name- 
ly, sections  7237,  7238,  and  7243,  G.  S.  1913. 
The  first  two  cover  real  estate,  and  the  last 
personal  property.  In  those  three  sections 
are  found  the  rights  of  both  widow  and  heirs 
In  the  undisposed  property  of  a  decedent,  and 
nowhere  else.  Hence  there  can  be  no  doubt 
that  these  sections  are  the  ones  referred  to 
In  the  inheritance  tax  laws  as  "the  intestate 
laws  of  this  state,"  Just  as  plainly  as  if  tboy 
had  been  specified  by  their  appropriate  num- 
bers. The  word  "transfer,"  in  the  connection 
used,  can  have  no  restricted  technical  mean- 
ing. The  Inheritance  tax  laws  of  some  states 
employ  the  expression  "property  ixassing  by 
will  or  by  intestate  laws,"  or  "inheritance" 
laws.  The  meaning  is  the  same  and  refers 
to  the  change  In  possession  and  ownership  of 
property  when  the  owner  dies.  It  may  also 
be  worthy  of  note  that  we  must  assume  an 
intention  on  the  part  of  the  Legislature  to 
treat  all  fairly  and  impose  the  burden  of  the 
tax  as  equally  as  may  be.  The  law  exempts 
a  stated  amount  to  the  widow.  Tlils  in  itself 
indicates  an  intention  to  tax  the  balanca  If 
this  exemption  Is  to  obtain  only  when  she 
takes  under  the  will  of  her  hnsbend,  It  leads 
to  what.  In  many  Instances,  results  in  unjust 
and  unequal  burdens.  Frequently  wills  give 
to  the  surviving  spouse  either  somewhat  more 
or  somewhat  less  than  the  statutory  amount, 


and  again  for  the  sake  of  avoiding  the  cmn- 
bersome  manner  of  caring  for  the  projjerty 
left  behind,  where  there  are  minor  children, 
a  husband  often  makes  a  will  leaving  all  to 
the  wife,  well  knowing  that  she  will  manage 
and  conserve  the  estate  for  the  best  interest 
of  the  children.  To  say  that  in  such  cases 
the  tax  was  designed  to  be  Imposed,  and  not 
where  such  wills  are  renounced  by  the  widow, 
or  where  there  is  no  will,  leads  to  an  unjust 
and  inequitable  Imposition  of  the  tax.  Some 
courts  have  attempted  to  overcome  this  ob- 
jection by  holding  that  the  dower,  or  the 
widow's  statutory  provision  In  lieu  thereof, 
should  be  deducted  In  case  of  testate  estates 
and  the  tax  Imposed  only  on  the  balance,  if 
any.  In  re  Sanford's  Est,  91  Neb.  752,  137 
N.  W.  864.  45  L.  B.  A.  (N.  8.)  236.  Others, 
althou^  of  the  same  view,  that  (in  case  of 
intestacy)  the  inheritance  tax  does  not  readi 
the  dower  Interest,  or  the  interest  given  in 
lieu  of  dower,  refuse  to  make  any  deduction 
when  the  widow  takes  under  her  husband's 
will.  In  re  Rientann's  Est,  42  Misc.  Rep.  648, 
87  N.  X.  Supp.  731 ;  In  re  Barbey's  Est  (Sur.) 
114  N.  Y.  Supp.  725.  We  think  a  fair  opera- 
tion of  the  law  requires  the  tax  to  be  im- 
posed on  all  the  property  designed  to  be 
awarded  the  widow  by  the  final  decree  of 
distribution  in  the  probate  court,  less  the 
amount  which  the  Inheritance  law  Itsdf  ex- 
empts. 

Counsel  for  relator  earnestly  contends  that 
the  statutory  provision  for  the  surviving 
spouse  of  one-third  of  the  decedent's  estate 
Is  not  transferred  or  passed  by  the  intestate 
laws,  but  is  a  right  acquired  by  the  marriage 
relation,  vesting  in  possession  and  complete 
title  when  the  relation  Is  broken  by  death. 
It  is  asserted  that  such  title  Is  not  taken 
by  Inheritance  as  heir  or  by  succession.  It 
must  be  conceded  that  the  detdded  w^ght 
of  authority  Is  with  relator.  Re  Strahan, 
93  Neb.  828,  142  N.  W.  678;  Be  Weller 
(Sur.)  122  N.  Y.  Supp.  608;  Re  Starbuck, 
137  App.  Dlv.  866,  122  N.  Y.  SuM).  684; 
Commonwealth  Appeal,  34  Pa.  204;  Kohny 
V.  Dunbar,  21  Idaho,  268,  121  Pac.  644,  30 
L.  R.  A.  (N.  S.)  1107,  Ann.  Cas.  1013D,  402; 
Re  Bullen,  47  Utah,  96, 151  Pac.  533,  X*  R.  A. 
10160,  670;  Crenshaw  v.  Moore,  124  Tenn. 
628,  137  S.  W.  924,  34  L.  R.  A.  (N.  S.)  1161. 
Ann.  Cas.  1013A.  165 ;  McDaniel  y.  Byrkett, 
120  Ark.  295,  179  S.  W.  491.  As  forceful  a 
statement  of  this  position  as  may  be  found 
in  any  of  the  decisions  cited  Is  the  follow- 
ing, by  Mr.  Justice  Barnes  in  Re  Strahan's 
Est,  sumra: 

"It  has  been  held  by  the  great  weight  of  au- 
thority that  dower  is  not  immune  hecanae  it  is 
dower,  but  because  it,  like  the  right  to  the  home- 
stead, and  to  the  distributive  share  of  the  widow, 
of  the  estate  of  her  deceased  husband,  belonged 
to  her  incfaoately  during  his  life,  and  vested 
fully  in  her  at  his  death.  The  widow's  share  of 
the  estate  of  her  deceased  husband,  by  the  pre»- 
ent  inheritance  law,  is  given  •  •  •  in  lieu  of 
dower,  and  it  follows  that  the  interest  of  the  ap- 
pellant in  her  deceased  husband's  estate,  both 
r«al  and  personal,  oomea  within  the  teat  of  im- 


Digitized  by 


Google 


Mlna.) 


8TATB  ▼.  PROBATE  OOtTRT 


287 


manity.  Tinder '  the  present  etatute,  the  wife 
takes  her  interest  in  the  estate  of  her  deceased 
husband  by  operation  of  law.  She  cannot  be  de- 
prived of  that  interest  by  his  will.  It  is  some- 
thins  which  belongs  to  her  absolutely  and  inde- 
pendently of  any  right  of  inheritance  or  succes- 
sion. •  •  •  The  share  of  the  realty  and  per- 
sonalty, which  under  our  law  go  to  the  widow 
independent  of  any  wQl  or  act  of  the  husband,  is 
not,  so  to  speak,  a  part  of  his  estate,  and  is  no 
more  liable  to  a  succession  tax  at  his  death  than 
is  her  individual  property  derived  from  her  own 
ancestors  and  held  in  her  own  name,  though  the 
husband  may  have  had  the  management  and  con- 
trol of  the  estate  during  his  lifetime:" 

The  only  authority  supporting  tbe  state's 
right  to  Impose  this  tax  upon  the  widow's 
statutory  one-third,  vinder  laws  similar  to 
oar  own.  Is  Billlnss  t.  People,  189  111.  472, 
50  N.  £.  796,  68  L.  R.  A.  807,  and  adhered 
to  In  People  v.  Forsyth,  supra.  The  cases 
from  California  seem  to  rest  upon  a  peculiar 
Interpretation  of  their  statutes  In  respect  to 
community  property  of  husband  and  wife, 
holding  that  the  wlte  "takes  such  property 
solely  by  succession  as  an  heir  of  the  hus- 
band." In  re  Kennedy,  157  CaL  617,  108 
Paa  280,  29  I«  R.  A.  (N.  S.)  428.  Notvrtth- 
standing  this  preponderance  of  authority  in 
favor  of  relator,  we  reach  the  conclusion 
that  the  view  takm  In  Billings  v.  People, 
supra,  lis  the  proper  construction  to  place  up- 
on the  Inheritance  tax  law  with  reference 
to  dower,  or  to  the  interest  given  by  our 
statutes  In  lieu  thereof.  There,  as  faere^  the 
widow  renounced  tbe  prorlalans  made  for 
her  by  the  will,  and  the  ingeolons  argument. 
In  opposition  to  the  right  to  Impose  the  In- 
heritance tax,  was  made  that  had  she  taken 
imder  the  will  sbe  would  liave  takoi  as  a 
purchaser  and  not  as  a  devisee  or  legatee; 
that  the  provision  in  the  will  was  a  mere 
offer  by  tbe  testator  to  purcbase*  for  the 
benefit  of  the  estate,  her  legal  sbaie  therein, 
which  he  was  jjowerless  to  eliminate,  and 
bad  sbe  accepted  she  would  have  stood  In 
the  position  of  a  purchase  not  liable  to  a 
tax;  hence.  It  was  said,  sbe  should  be  in  no 
worse  position  when  she  took  that  share  by 
renouncing  the  provisions  of  the  wilL  How- 
ever, the  court,  while  recognizing  the  rule 
that  a  widow,  by  accepting  tbe  provl^(Ki  of 
her  husband's  will,  may  be  treated  under 
certain  circumstances  In  equity  as  a  pur- 
chaser having  exchanged  her  dower  right, 
holds  It  inapplicable  against  the  state  where 
the  gnestlon  Is  not  only  one  of  power  of  the 
state  to  tax  her  succession,  but  of  the  Inter- 
pretatloD  of  a  statute  designed  to  exercise 
such  power  and  make  the  tax  uniform  in  op- 
eration. Then,  after  speaking  of  the  com- 
pr^ensive  features  of  tbe  law,  tbe  court 
proceeds: 

"It  win  be  noticed  that  neither  dower,  nor  anv 
provision  made  in  lieu  of  dower,  is  exempted, 
but  that  the  wife  is  entitled  to  an  exemption  of 
$20,000.  •  •  •  If  appellants'  contention  were 
sustained,  it  would  seem  that  there  would  have 
been  no  necessity  of  an  exemption  in  the  statute 
for  the  wiffc  for  whether  sbe  accepts  the  provi- 
siou  made  for  her  in  the  will  or  renounces  it, 


or  whedieir  there  is  a  will  or  not,  her  interests, 
according,  to  ^pellants'  argument,  are  exempt, 
for  the  reason  that  it  she  accepts  she  takes  by 
purchase  and  not  by  will,  and  if  she  renounces, 
or  in  case  there  is  bo  will,  she  takes  in  her  own 
right  at  oommon  law,  as  widow,  and  not  under 
the  intestate  laws  of  tbe  state." 

The  court  says  the  argument  proves  too 
much,  leading  to  the  conclusion  that  the 
widow  cannot  be  taxed  at  all,  a  proposition 
which  is  unbestltatlngly  rejected. 

Wo  are  clear  that  the  Legislature  never  In- 
tended to  Impose  a  tax  npon  the  allowance 
for  the  widow  and  family  of  a  decedent  pend- 
ing a  settlement  of  the  estate,  or  upon  the 
limited  articles  of  personal  property  sbe  Is 
permitted  to  select  from  the  estate,  for  no 
part  thereof  is  property  subject  for  distribu- 
tion ;  it,  in  fact.  Is  entirely  withdrawn  and  ex- 
cluded from  the  assets  of  the  estate,  as  here- 
inbefore stated.  We  are  equally  clear  that 
the  Legislature  did  not  Intend  to  omit  the 
statutory  Interest  of  the  surviving  spouse  of 
an  intestate  from  the  tax.  This  Interest,  in 
many  instances,  amounts  to  large  fortunes 
and  It  Is  not  believable  that  these  were  meant 
to  escape  the  bturdens  laid  upon  others  who 
receive  part  of  tbe  estates  of  intestate  de- 
cedents, or  upon  the  widows  and  others  who 
take  by  will.  The  only  question  Is:  Giving 
the  law  as  it  reads  a  reasonably  strict  con- 
struction In  favor  of  those  claiming  Immunity 
from  this  special  tax,  does  It  Impose  a  tax 
upon  that  part  of  the  estate  of  a  deceased 
husband  which  is  provided  for  the  wife  by 
section  7238,  and  subdivision  6  of  section 
7243?  We  think  it  does;  because  those  sec- 
tions, in  respect  to  the  property  here  involved, 
constitute  otlr  Intestate  laws  or  laws  of  de- 
scent prescribing  the  right  of  the  wife  in  her 
husband's  estate  upon  bis  death.  A  change 
with  respect  to  her  relation  to  the  pr(^>erty 
then  takes  place;  it  may  not  be  strictly  a 
succession  by  her  or  a  devolution  upon  her, 
but,  in  virtue  of  the  statutes  referred  to, 
she  comes  Into  full  possession  and  owner- 
ship of  the  property. 

It  Is  true,  a  husband  cannot  dispose  of  tbe 
one-third  of  the  personal  property  of  which 
he  dies  possessed  by  wlU,  nor  can  he  by  will 
or  deed  dispose  of  the  one-third  of  the  real 
estate  of  which,  at  any  time  during  coverture, 
he  stood  seised ;  but  this  is  a  right  given  by 
statute  and  may  be  extended,  abridged,  or 
abolished  at  the  will  of  the  Legislature.  So 
may  the  right  of  children  to  Inherit,  and 
their  shares  of  Inheritance;  also,  the  right 
of  a  person  to  dispose  of  property  by  will. 
All  these  statutory  rights  are  with  the  Legis- 
lature. When  these  rights  come  into  enjoy- 
ment under  existing  statutes,  the  Legislature 
may  affix  a  tax  upon  the  recipients.  The 
Inheritance  tax  law  was,  no  doubt,  designed 
to  Impose  such  a  tax  upon  all,  including  a 
widow,  except  as  to  the  specified  exemption. 

Counsel  for  relator  in  his  argument  stated 
a  conc^te  case  to  prove  that  a  widow's  statu- 
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tory  right  In  her  husband's  real  estate  doea 
not,  in  case  of  bis  death,  come  to  ber  by  any 
Intestate  laws,  namely:  If  during  coverture 
he  conveyed  any  part  of  his  estate,  without 
her  Joining,  and  she  survived  blm,  such  real 
estate  so  conveyed  would  not  constitute  a 
part  of  his  estate,  yet  his  widow  could  re- 
cover her  share  therein  the  same  as  If  he  had 
not  conveyed  and  it  had  constituted  a  part 
of  his  estate.  The  writer  hereof  admits  the 
argument,  based  upon  the  supposed  case, 
to  be  almost  unanswerable  In  favor  of  re- 
lator's contention,  from  a  logical  standpoint. 
Prom  a  practical  view,  the  answer  Is  that  the 
Legislature  Intended  to  Impose  the  tax  only 
upon  the  property  derived  from  the  estate  of 
which  the  person  dies  seised  or  possessed; 
that  Is,  only  upon  property  which  la  usually 
distributed  by  the  final  decree  of  the  probate 
court,  and  upon  such  property  as  would  have 
been  thus  distributed  but  for  transfers  made 
In  contemplation  of  death  and  with  the  view 
to  avoid  the  tax.  It  may  also  be  observed 
that  the  relator  cannot  well  make  the  same 
argument  by  supposing  a  case  involving  per- 
sonal property.  And  here  again  It  Is  not  to 
be  presumed  that  the  legislative  Intention 
was  to  discriminate  between  personal  and 
real  property  in  the  Imposition  of  this  tax. 

We  have  not  referred  to  the  alleged  Inter- 
pretation given  the  law,  since  its  enactment, 
by  the  authorities  charged  with  the  duty  of 
enforcing  the  tax ;  for,  aside  from  other  c<m- 
sideratlons,  we  think  the  record  presents 
nothing  from  which  the  court  should  take 
cognizance  of  such  Interpretation. 

The  cause  is  remanded,  with  direction  to 
modify  the  order  so  as  to  conf<R'm  with  the 
views  herein  expressed. 


BAKTLETT  v.  STEPHENS. 

SAME  V.  BENTIiET. 

(Nos.  20832  [130],  20333  [131].) 

(Snpreme  Court  of  Minnesota.    Jnne  15,  1917.) 

(Syllabut  by  the  Court.) 

1.  COBPOKATIONS  «=>243(1(^  —  STO0KHOI.DBB8 

— LlABIilTT. 

When  a  person  voluntarily  assumes  the  re- 
lation of  stockholder  in  a  mercantile  corporation 
and  voluntarily  protnires  or  permits  his  name  to 
be  recorded  us  such  on  the  corporate  records, 
be  fixes  his  own  status,  and  the  Constitution  fix- 
es his  liability  for  corporate  debts. 

2.  Corporations   <S=»243(10),   262(1),    264   — 
Stockholders— Fraud— LOABiuTT—iEisioiP- 

PKL  AND  LiACUBB. 

One  who  baa  been  induced  by  the  fraud  of 
the  corporation  to  become  a  stockholder  may, 
under  some  circumstances,  be  relieved  from  his 
liability  by  taking  seasonable  action  to  that  end. 
But  he  may  lose  this  right  by  estoppel  or  laches. 
After  a  delay  of  six  months  before  discovering 
the  fraud  and  a  further  delay  of  four  months 
until  bankrupt<7  of  the  corporation,  without  tak- 
ing any  effective  steps  to  secure  a  cancellation 
of  the  stock,  during  all  of  which  time  the  <^r- 


poration  was  doing  business  and  Incurring  debts, 
the  stockholder  must  be  held  to  have  lost  his 
right  to  secure  relief  from  liability  to  corporate 
creditors. 

[EM.  Note. — For  other  casesi  see  Corporations, 
Cent.  Dig.  {f  1076^  1078,  107»,  1081-1008,  2273, 
2274.] 

Appeal  from  District  Court,  Hennepin 
County ;   Daniel  Fish,  Judge. 

Separate  actions  by  Merrill  Bartlett,  as  re- 
ceiver of  the  Herbert  Pearce  Company, 
against  J.  L.  St^hens  and  L.  H.  Bentley. 
Judgment  for  plaintiff  in  each  action  and 
from  an  order  denying  their  motions  for  a 
new  trial,  defendants  appeal  Order  af- 
firmed. 

George  H.  Selover,  of  MLnneapoUs,  for  ap- 
pellants. Allen  &  Fletcher,  of  Minneapolis^ 
(or  rei^x>ndent. 

HATiT.AM,  J.  The  Herbert  Pearce  Com- 
pany is  a  mercantile  corporation  of  this  state. 
On  JaniHuy  6,  1915,  It  was  adjudicated  a 
bankrupt  It  owed  In  the  neighborhood  of 
$100,000.  On  August  18,  1015,  plaintiff  was 
appointed  receiver  of  the  corporation  and 
commenced  proceedings  to  enforce  the  llaUl- 
Ity  of  stockholders.  An  assessment  equal  to 
the  par  vulne  of  the  stock  was  made.  De- 
fendants Bentley  and  Stephens  eadh.  appeared 
on  the  books  of  the  corporatioo  as  stockhold- 
ers. E^ch  in  fact  purchased  stock  of  the  cor- 
poration in  Marcb,  1914.  Separate  actlona 
were  brought  against  them  to  recover  the 
amount  of  their  liability. 

Defendant  Stephamj  alleged  and  offered  to 
prove  that  he  waa  Induced  to  purchase  hla 
stock  by  fraud  of  the  officers  of  the  corpora- 
tion; that  on  discovery  of  the  fraud  in  Au- 
gust, 1914,  he  tendered  back  his  certificate 
of  stock  and  demanded  his  money  back  and 
the  corporation  agreed  to  take  over  the  stoc^ 
In  a  short  time  but  in  fact  failed  and  neglect- 
ed  to  do  so. 

Defendant  Bentley  in  bis  answer,  verified 
by  hlma^,  makes  the  same  allegations  of 
fraud,  and  alleges  that  in  August  or  Septem- 
ber, 1914,  he  discovered  the  fraud,  and  there- 
upon repudiated  the  transaction,  offered  to 
surraider  the  stock  and  demanded  his  money 
back,  but  that  the  corporation  refused  to  take 
the  stock  or  return  his  money.  On  the  trial 
bis  counsel  offered  to  prove  by  him  the  exist- 
ence of  the  fraud,  and  that  he  tendered  back 
his  stodc,  and  that  the  officers  of  the  company 
agreed  to  take  back  his  sto(^  and  certificates 
and  "the  same  were  then  and  there  left  with 
the  Pearce  Company  and  In  its  possession  and 
control;  that  subsequently,  the  Pearce  Com- 
pany became  unable  to  return  the  money 
that  defendant  had  paid  in,  and  kept  promla- 
Ing  repayment  and  falling  to  make  the  same 
until  the  bankruptcy  ensued." 

In  the  Stephens  Case  It  is  dear  that  there 
was  no  offer  of  proof  of  a  completed  agree- 
ment for  a  cancellation  of  the  stock  on  the 
books  of  the  company,  or  at  all.    Nor  can  we 
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consider  that  tta|B  offer  of  proof  In  the  Bentr 
ley  Case  went  to  that  extent  The  offer  to 
prove  by  the  testimony  of  defendant  Bentley 
that  the  corporation  agreed  to  cancel  his 
stock  when  his  rerlfled  answer  alleged  that 
It  refused  to  do  so,  was  probably  an  Inadver- 
tence. At  least  the  trial  court  was  not  oblig- 
ed to  receive  offered  testimony  of  a  party  In 
contradiction  of  his  own  verified  pleadings. 
But  if  the  proof  had  been  received,  It  was 
nothing  more  than  proof  of  an  executory 
agreement  to  rescind.  There  was  no  offer  to 
prove  that  the  rescission  had  ever  been  con- 
sumniated,  or  that  any  promise  had  been 
made  to  presently  cancel  the  record  of  de- 
fendant's stock  or  that  defendant  ever  sup- 
posed or  had  reason  to  suppose  that  his 
stock  had  been  canceled  of  record. 

[1]  1.  The  question  that  confronts  us  then 
Is  this:  Can  a  stockholder,  who  has  been  In- 
duced to  become  such  by  fraud  on  the  part 
of  the  corporation,  relieve  himself  of  his  lia- 
bility for  debts  of  the  corporation  by  notice 
of  rescission  and  tender  of  return  of  the  stock 
and  an  executory  agreement  of  the  corpora- 
tion to  accept  the  surrender.  It  Is  clear  that 
be  cannot  The  usual  evidence  of  who  are 
stockholders  in  a  corporation  Is  the  stock  rec- 
ord of  the  corporation.  This  is  prima  fade 
evidence,  and  one  whose  name  appears  on  the 
corporate  records  as  a  stockholder  is  prlnm 
fade  subject  to  the  liabilities  of  a  stockhold- 
er. The  corporation  record  is  not  conclusive 
evidence.  This  would  not  do,  for  if  it  were 
held  to  be  conclusive,  a  person  might  be  held 
bound  as  a  stockholder  through  the  error  or 
connivance  of  others  and  without  his  know- 
ledge. 

If,  however,  a  person  voluntarily  assumes 
the  relation  of  stockholder,  and  voluntarily 
procures  or  permits  his  name  to  be  recorded 
as  such  on  the  corporate  records,  he  fixes  his 
own  status  and  is  liable  for  the  consequenc- 
es. This  is  sometimes  placM  on  the  ground 
of  estoppel,  or  of  a  holding  out  somewhat  as 
one  who  holds  himself  out  as  a  partner  Is  held 
as  such.  And  there  may  well  be  an  estoppel 
as  to  those  who  become  creditors  while  the 
alleged  stockholder  Is  recorded  as  such  with 
bla  own  consent  (Atwater  v.  Stromberg,  75 
Minn.  277,  77  N.  W.  963;  Marshall  Field  & 
Co.  V.  Bvans  Co.,  106  Minn.  85,  118  N.  W.  55, 
19  L.  B.  A.  [N.  S.]  249)  for  creditors  are  pre- 
sumed, to  extend  credit  on  the  faith  of  the 
showing  made  npon  the  corporate  books. 
(Hospes  v.  N.  W.  Mfg.  &  Car  Co.,  48  Minn. 
174,  198,  50  N.  W.  1117,  1ft  U  B.  A.  470,  31 
Am.  St  Rep.  687;  Bllen  v.  Band,  77  Minn. 
110,  79  N.  W.  606,  46  L.  B.  A.  618). 

But  liability  as  a  stockholder  does  not 
depend  upon  estoppel  alone,  for  the  liability 
extends  to  past  as  well  as  to  fntnre  debts. 
It  Is  proper  to  say  of  a  person  who  volun- 
tarily assaxoes  the  relation  of  stockholder 
tbat  he  Is  subject  to  liability  because  the 
constitution  has  fixed  the  llabtllty  of  all 
fltockbolders  and  he  is  liable  as  10bg  as  be 
bolds  his  stock  and  is  a  stockholder  In  fact, 
163  N.W.-19 


evem  though  he  may  have  a  remedy  for  fraud 
by  which  he  was  inducM  to  acquire  his  stock. 
Harper  v.  Carroll,  66  Minn.  487,  504,  68  N. 
W.  610,  1069.  When  the  corporation  becomea 
Insolvent  the  rights  of  creSdltors  become  vest- 
ed (Dunn  V.  State  Bank,  59  Minn.  221,  61 
N.  W.  27),  and  those  who  have  permitted 
th«i»elves  to  continue  In  that  relation  can- 
not directly  or  indirectly  release  themselves 
or  discharge  their  liability  as  such  by  means 
of  agreements  with  one  another  or  with  the 
corporation  (Atwater  v.  Stromberg,  75  Minn. 
277.  77  N.  W.  963;  Scott  v.  Deweese,  181 
U.  S.  202,  21  Sup.  Ct  585,  45  L,  Ed.  822). 

[2]  2.  It  may  be  that  If  the  stockholder 
has  been  Induced  to  become  such  by  the 
fraud  of  the  corporation  and  takes  season- 
able steps  while  the  corporation  is  a  going 
concern  to  rescind  and  to  purge  the  corpo- 
rate records  of  his  name  as  a  stockholder, 
he  may  be  relieved  of  liability.  There  are 
cases  hording  that  the  commencement  of  an 
action  for  that  purpose  while  the  corporation 
is  a  going  concern  Is  sufficient  for  this  pur- 
pose, even  though  the  action  is  not  prosecuted 
to  completion  until  after  the  corporation  be- 
comes bankrupt  See  Olson  v.  State  Bank, 
67  Minn.  267,  277,  69  N.  W.  904;  1  Cook  on 
Corporations,  {$  163,  164.  But  these  ded- 
Blons  do  not  avail  defendants,  for  they  did 
nothing  of  this  kind. 

It  may  be  too  broad  a  statement  to  say 
that  one,  who  has  been  induced  by  fraud  to 
acquire  stock  in  a  corporation,  can,  in  no 
case,  be  relieved  from  liability  by  proceed- 
ings taken  after  the  bankruptcy  of  the  oon- 
oern.  The  bankruptcy  might  follow  so  close- 
ly on  the  heels  of  the  fraud  that  no  amount 
of  diligence  could  have  relieve  him  before 
it  came.  But  If  there  can  be  relief  from  lia- 
bility In  any  such  case,  It  is  only  when  there 
is  nx>  laches  or  estoppel.  Although  a  subscrib- 
er becomes  a  shareholder  in  consequence  of 
frauds  practiced  npon  him  by  the  corpora- 
tion, he  Is  nevertheless  estopped  as  against 
creditors  to  deny  that  he  Is  a  shareholder, 
if,  at  the  time  the  rights  of  creditors  accru- 
ed, he  voluntarily  occupied  and  was  accorded 
the  rights  appertaining  to  that  relation. 
Scott «?.  Deweese,  181  U.  S.  202,  21  Sup.  Ct 
585,  45  L.  E3d.  822.  And  he  may  lose  his 
right  to  relief  by  ladies  without  tedinical 
estoppel.  A  very  'different  rule  of  diligence 
Is  required  between  him  and  the  creditors 
than  Is  required  as  between  him  and  the 
corporation.  It  Is  his  duty  to  use  a  high 
degree  of  care  and  diligence  to  see  that  cred- 
itors are  not  misled  by  his  conduct.  Dunn  v. 
State  Bank,  59  Minn.  221,  61  N.  W.  27.  The 
books  of  the  cori>oration  are  open  to  him.  In 
view  of  the  lapse  of  six  months  between  the 
time  defendants  subscribed  for  the  stock  and 
the  time  they  discovert  the  fraud,  and  the 
further  lapse  of  four  months  more  before  the 
bankruptcy  of  the  corporation,  during  all  of 
which  time  defendants  took  no  effective 
steps  to  secure  a  cancellation  of  their  stock. 
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during  all  of  which  time  the  corporation  was 
doing  business  and  incurring  debts,  it  must 
be  held  as  a  matter  ot  law,  that  defendants 
have  lost  their  rlg^t  to  relief  from  liability, 
as  stockholders,  to  the  creditors  of  the  cor- 
poration. Dunn  V.  State  Bank,  supra;  Ol- 
son V.  State  Bank,  67  Minn.  267,  69  N.  W. 
904;  Atwater  v.  Stromberg,  75  Minn.  277,  77 
N.  W.  963. 
Order  affirmed. 


TROST  V.  DELAWARE  FARMERS'   MUT. 
FIRE  INS.  CO.    (No.  20329  [153].) 

(Supreme  Court  of  Miimesota.    June  15,  1917.) 

(Syllaius  hy  the  Court.) 

1.  Insurance    <S=»146(3)— Strict    Constbuo- 
Tio^— Property  Covered— Thrbsher. 

The  plaintiff  applied  to  the  defendant,  a 
township  mutual  fire  insurance  company,  for  in- 
surance on  certain  farm  property  situate  on  cer- 
tain described  land,  and  included  in  his  applica- 
tion was  a  "threshing  separator  on  or  o£E  prem- 
ises." The  application  purported  to  be  made 
in  accordance  with  the  constitution  and  by-laws. 
Its  form  was  prescribed  b^  the  directors  and  a 
by-law  attached  to  the  policy  provided  that  the 
application  and  the  policy  constituted  an  insur- 
ance contract.  The  defendant  issued  a  policy 
upon  the  application  in  which  the  nroperty  was 
described  as  a  "threshing  separatilr."  It  prom- 
ised indemnity  in  case  of  loss  "as  specified  in 
the  constitution,  and  by-laws  herein  given." 
Attached  was  an  abstract  of  the  by-laws.  A  by- 
law, not  included  or  mentioned  in  the  abstract, 
provided  that  the  company  would  insure  steam 
threshers  only  while  in  store.  The  plaintiff  had 
knowledge  of  the  by-law.  His  separator  was  a 
steam  thresher  and  was  not  in  store,  but  was 
off  the  promises  and  in  operation  when  destroy- 
ed. The  company  had  authority  under  the  stat- 
ute to  insure  the  separator  when  in  operation. 
The  plaintiff  paid  the  required  premium  and  as- 
sumed the  liability  which  attaches  to  a  member 
in  a  mutual  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  205.] 

2.  Insuranci:    <3=»138(1)— Stbict    Constbuc- 
TioN— Property  Covered— THRESHEa. 

The  policy  should  be  constrwed  strictly 
against  the  insurer  and  favorably  to  the  insur- 
ed ;  and  so  construed  it  covered  the  separator, 
though  at  the  time  of  the  loss  it  was  not  in 
store,  but  was  off  the  premises  described  in  the 
complaint  and  was  in  operation  threshing. 

[Ed.  Note.— For  other  cases,  see  Insuwnce, 
Cent.  Dig.  g§  246-249.] 

8.   INSCBANCB   «=»138(l),   141(5)— FiBE  INSUB- 

ANCE — Ultra  Vires  Contbact. 
The  contract  was  authorized  by  the  statute 
and  was  not,  so  far  as  the  pleadings  show,  for- 
bidden by  the  articles  of  incorporation,  and  was 
not  ultra  vires  because  of  the  by-law ;  and,  in 
any  event,  a  company  which  under  the  circum- 
stances recited  issues  a  policy  and  receives  the 
premium  will  not  be  heard  to  say  that  the  con- 
tract of  insurance  Is  beyond  its  corporate  pow- 
ers. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  246-249.] 

Appeal  from  District  Court,  Stevens  (3oun- 
ty;    Stephen  A.  Flaherty,  Judge. 

Action  by  Ed  Trost  against  the  Delaware 
Farmers'  Mutual  Fire  Insurance  Company., 


Demurrer  to  answer  sustained,  and  defend- 
ant appeals.     Order  affirmed. 

Murphy  &  Anderson,  of  Wheaton,  and 
James  B.  Ormond,  of  Morris,  for  appellant. 
Charles  E.  Houston,  of  "Wheaton  (Wolfe  & 
Schneller,  of  Wahpeton,  N.  D.,  of  counsel), 
for  respondent 

DIBBLL,  C.  Action  on  a  policy  of  Are  In- 
surance Issued  by  the  defendant  to  the  plain- 
tiff on  a  threshing  ma(diine  separator.  The 
plaintiff  demurred  to  a  portion  of  the  de- 
fendant's answer  alleging  an  affirmative  de- 
fense. The  demurrer  was  sustained  and  the 
defendant  appeals. 

[1]  1.  The  defendant  Is  a  township  mutual 
fire  Insurance  company.  The  complaint  alleg- 
es the  Issuance  of  the  Insurance  policy  on 
June  28,  1915,  and  the  loss  of  the  Insured 
prc^rty  by  fire  In  October  following.  Tlie 
answer  admits  the  Issuance  of  the  policy,  and 
a  loss  by  fire,  but  puts  In  Issue  Its  amount. 
It  alleges  as  an  affirmative  defense  that  Its 
constitution  and  by-laws,  of  which  the  plain- 
tiff had  knowledge,  contained  this  provision: 

"This  company  will  insure  horse  power  thresh- 
ing machines  while  in  store  or  at  work  on  the 
premises  of  the  insured,  and  steam  threshers 
only  while  in  store." 

The  plalnttfTs  separator  came  within  the 
designation  of  a  steam  thresher.  At  the 
time  of  the  loss  It  was  not  In  store  but  was 
off  the  premises  and  was  in  operation  thresh- 
ing. 
The  defendant's  by-laws  provided  that: 
"The  form  of  the  application  for  insurance  to 
be  signed  by  the  applicant  shall  be  prescribed 
by  the  directors,  and  no  other  form  of  applica- 
tion shall  be  used,  which  application,  toKethcr 
with  the  policy,  shall  be  a  contract  of  insur- 
ance," etc. 

Township  mutual  companies  are  not  re- 
quired to  use  the  standard  flre  policy.  See 
Kampen  v.  Farmers'  Mutual,  116  Minn.  68, 
133  N.  W.  163;  G.  S.  1913,  i  3406;  Gen.  Laws 
1915, «.  107.  The  application  purported  to  be 
made  "according  to  the  provisions  of  the 
charter  and  by-laws  of  said  company"  for  In- 
surance on  farm  buildings,  Implemeuts,  etc., 
situate  on  certain  described  lands  and  in- 
cluded In  the  property  proposed  for  Insurance 
was  "a  threshing  separator  on  or  off  prem- 
ises." The  poUcy  stated  that  the  plalnUfl 
had  become  a  member  of  the  company,  ac- 
cording to  the  provisions  of  its  constitution 
and  by-laws,  and  bad  Insured  against  loss  or 
damage  by  flre  or  lightning  certain  describ- 
ed farm  property  situate  on  certain  describ- 
ed lauds,  Including  a  "threshing  separator." 
It  undertook  to  Indemnify  the  plaintiff 
a^inst  "all  sacb  loss  or  damage  by  flre  or 
lightning,  from  the  date  hereof,  as  spedfled 
In  the  constitution  of  satd  company,  and 
by-laws  herein  given."  An  application  was 
afterwards  made  for  an  increase  of  the 
amount  of  Insurance  and  In  the  application 
the  separator  was  described  as  In  the  origi- 
nal appUdbtlon  and  in  the  rider  allowing  it 
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as  in  the  t>oUcy.  There  was  attached  to  the 
policy  what  was  termed  aa  abstract  of  the 
ecmstltation  and  of  the  by-laws.  The  by- 
law, above  anoted,  providing  that  the  com- 
pany would  insure  steam  threshers  only 
while  In  store  was  not  given.  The  only 
statement  in  the  abstract  of  the  by-laws 
relative  to  the  nse  of  steam  was  a  statement 
to  the  effect  that  the  company  would  insure 
against  loss  or  damage  cansed  by  the  use  of 
steam  power  for  farm  purposes. 
.  [2]  2.  We  have  referred  at  length  to  all 
facts  thought  to  be  of  aid  in  determining 
whether  the  'plaintifT's  separator,  destroyed 
by  fire  when  not  in  store  and  when  it  was 
off  the  premises  and  In  operation,  was  cov- 
ered by  the  policy.  The  defendant  bases  its 
defense  upon  the  by-law. 

The  Insurance  contract  should  be^  construed 
Btricily  against  the  defendant  and  favorably 
to  the  plaintiff  to  sustain  Insurance  which  he 
reasonably  snpxwsed  he  was  getting.  See  2 
Donnell,  Minn.  Dig.  |  4668,  and  cases  dted. 

The  statement  in  the  application  and  poli- 
cy that  the  separator,  along  with  other  prop- 
erty insured,  was  situate  on  certain  describ- 
ed land,  was  for  the  purpose  of  Identification. 
It  was  not  a  promissory  stipulation  or  a  con- 
dition that  it  would  remain  there.  Eiverett 
V.  Continental  Ins.  Co.,  21  Minn.  76;  Hol- 
brook  V.  St.  Paul  F.  ft  M.  Ins.  Co.,  2S  Minn. 
229;  De  Graff  v.  Queen  Ins.  Co.,  38  Minn. 
501,  38  N.  W.  68(5,  8  Am.  St.  Rep.  685 ;  Soli 
v.  Farmers'  Mutual,  61  Minn.  24,  52  N.  W. 
979;  Minneapolis,  eta,  v.  Firemen's  Ins.  Co., 
57  Minn.  85,  58  N.  W.  819,  23  U  R.  A.  676, 
47  Am.  St.  Rep.  572.  Its  removal  did  not 
avoid  the  policy. 

The  important  question  is  whether  the  by- 
law which  we  have  quoted.  In  effect  provid- 
ing that  the  company  would  not  Insure  a 
steam  thresher  except  when  in  store,  was 
operative  to  restrict  the  insurance.  A  mem- 
ber of  a  mutual  company  Is  charged  with 
notice  of  the  by-laws.  Morris  v.  Farmers' 
Mutual,  etc.,  63  Minn.  420,  65  X.  W.  655. 
It  is  alleged  that  the  plaintiff  knew  of  the 
by-law.  Our  present  inquiry  Is  concerned 
with  the  intention  of  the  parties  and  not 
with  the  power  of  the  company  to  insure.  It 
Is  not  in  doubt  that  the  plaintiff  supposed 
the  insurance  would  be  effective  on  the  sep- 
arator when  it  was  off  the  premises  and  In 
iteration.  His  reference  to  It  In  his  applica- 
tion for  a  policy  and  in  his  application  for 
Increased  insurance  as  "on  or  off  premises" 
is  conclusive  of  It  The  defendant  should  be 
held  to  have  intended  a  like  result  The 
application  called  for  such  insurance.  It 
was  referred  to  in  the  policy.  The  by-laws 
make  the  application  and  the  policy  an  in- 
surance contract.  The  reference  to  the  by- 
laws In  the  policy  was  to  the  "by-laws  herein 


given,"  and  those  given  did  not  include  the 
one  wherein  the  company  stated  that  it 
would  not  insure  a  steam  tUresber  except 
when  in  store.  Perhaps  the  language  used 
involved  some  ambiguity  or  uncertainty.  If 
so  it  must  be  construed  against  the  insurer 
and  in  favor  of  the  insured.  The  defendant 
If  its  puTxwse  was  to  limit  the  risk,  could 
very  easily  have  stated  In  the  policy  that  the 
separator  was  not  covered  except  when  in 
store.  See  Minneapolis  T.  M.  Co.  v.  Fire- 
men's Ins.  Co.,  57  Minn.  S5,  58  N.  W.  819, 
23  L.  R.  A.  676,  47  Am.  St  Rep.  672.  The 
defendant  not  having  done  so,  and  having 
accepted  the  plaintlfTs  appllcaUon.  proposing 
the  machine  for  Insurance  on  or  off  the  prem- 
ises, and  having  referred  to  the  by-laws  affect- 
ing the  insurance  as  those  "herein  given"  and 
they  not  limiting  the  Insurance  to  a  thresher 
in  store,  the  plaintiff  was  Justified  In  assum- 
ing that  his  property  was  covered  though  off 
his  premises  and  in  nse;  and  the  defendant 
should  not  now  assert  that  sudi  was  not  the 
contract 

[3]  8.  It  is  urged  by  the  defendant  that  It 
was  not  authorized  to  Insure  a  steam  thresh- 
er except  when  in  store  and  if  the  policy  is 
ctmstmed  to  effect  audi  result  It  was  ultra 
vires.  This  claim  is  based  upon  the  by-law 
quoted.  The  statute  designates  the  proper- 
ty  which  township  mutual  companies  may 
insure  and  limits  them  to  sudi  property.  It 
expressly  provides  that  they  may  insure 
threshing  madilnes  and  makes  no  limitation 
as  to  location.  Gen.  Laws  1915,  c.  107.  The 
certificate  of  incorporation  of  the  defendant 
is  not  shown.  In  the  usual  sense  the  policy 
was  not  ultra  vires.  The  by-laws  are  made 
by  the  directors.  The  by-law  in  question  was 
a  declaration  that  the  company  would  not 
take  insurance  on  steam  threshers  except 
when  in  8t{>re.  It  had  corporate  power  un- 
der the  statute  to  Insure  them  anywhere  and 
so  far  as  we  know  the  articles  of  incorpora- 
tion made  no  limitation.  Kotwithstanding 
the  by-law  it  gave  such  insurance.  It  Issued 
the  policy  and  took  the  plaintiff's  money  and 
should  not  now  be  heard  to  say  that  its  poli- 
cy was  not  effective.  Davis  v.  National  Cas- 
ualty Co.,  116  Minn.  125,  131  N.  W.  1013; 
Gruber  v.  Grand  Lodge,  79  Minn.  69,  81  N. 
W.  743;  Langworthy  v.  Washburn  Flouring 
Mills  Co.,  77  Minn.  256,  79  N.  W.  974;  Sey- 
mour V.  Chicago,  etc.,  54  Minn.  147,  55  N.  W. 
907. 

Policies  of  insurance  issued  under  circum- 
stances such  as  attended  this  one  should  be 
given  effect  Courts  are  not  disposed  to 
seardi  for  ways  to  avoid  them.  A  fair  con- 
struction of  the  contract  and  sound  legal 
policy  unite  In  requiring  the  defendant  to 
respond  for  the  loss. 

Order  affirmed. 
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LOGAN  et  aL  t.  MODERN  WOODMEN  OF 
AMEKIOA  et  al.     (No.  20306  [123].) 

(Supreme  Court  of  Minnesota.    June  15,  1917.) 

(SvHaiu*  by  the  Covrt.) 

1.  Insttrance  ®=»771  —  Fbatebnal  Benefit 
Insueance  —  By-Laws  —  Designation  of 
Beneficiabt. 

Where  the  by-laws  of  a  fraternal  association 
are  made  a  part  of  the  contract  of  insurance, 
and  provide  that  no  part  of  the  benefit  fund 
shall  be  paid  to  any  person  not  bearing  a  speci- 
fied relationship  to  the  assured,  the  designation 
of  a  beneficiary  not  bearing  such  relationship  ia 
invalid. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §S  1935,  1937.] 

2.  Insubance  i&=>771,  777— Fbatebnal  Bene- 
ficiabt Ihsbbancb  —  Bbneficiabies  —  As- 
sessment. 

Where  the  by-laws  provide  that,  in  case  an 
ineligible  person  is  named  as  beneficiary,  the  in- 
surance snail  be  payable  to  the  widow  and  chil- 
dren of  the  assured,  the  assodation  cannot  re- 
fuse to  receive  assessments  on  the  ground  the 
beneficiary  named  is  ineligible;  and  the  accept- 
ance of  such  assessments  does  not  operate  as  a 
waiver  of  the  provision  which  made  such  bene- 
ficiaries ineligible. 

[EJd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §|  1935,  1937, 1944.] 

3.  Insubance  i8=3793  —  Pbooceds  —  Pat- 
MENT  OF  Money  into  Coubt. 

Paying  the  money  into  court  was  not  an 
admission  of  liability  to  any  particular  claimant, 
but  a  demand  that  the  court  protect  the  asso- 
ciation against  double  liability  by  determining 
to  whom  the  money  rightfully  belonged. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1967-1972,  1980.] 

4.  Insubance  <g=>782  —  Fbatebnai,  Benefi- 
ciary Association— Ineligible  Benefioi- 
ABY— Reinstatement  of  Eligible  Benefi- 
Oiabt. 

Where  the  designation  of  an  eligible  bene- 
ficiary has  been  duly  canceled  in  the  manner 
prescribed  by  the  contract,  the  designation  of 
an  indigible  beneficiary  in  the  new.  benefit  cer- 
tificate docs  not  operate  to  revive  or  reinstate 
such  canceled  designation,  where  the  b:r'-laws 
provide  that  in  such  event  the  new  certificate 
shall  remain  in  force  and  be  payable  to  certain 
eligible  beneficiaries  designated  therein. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1948.] 

5.  Insubance  «=s>777— Fbatbbnad  Benefioi- 
ABY  Insubance — Disposition  of  Fund. 

The  by-laws  declare  void  any  and  all  at- 
tempts of  the  insured  to  dispose  of  the  fund 
otherwise  than  provided  in  the  contract,  and  an 
ineligible  beneficiary  acquired  no  interest  there- 
in by  pa^'ing  assessments  under  an  agreement 
with  the  insured  to  share  in  it 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1944.] 

6.  Insubance  (g=>777  —  Fbatebnal  Benefi- 
ciary Insubance— Beneficiabies. 

The  designated  beneficiary  being  ineligible, 
the  by-laws  made  the  children  of  the  insured  his 
beneficiaries. 

[E^d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1944.] 

Appeal  from  District  Court,  Bamsey  Coun- 
ty;  F.  N.  Dickson,  Judge. 

Suit  by  Zoe  Olive  Logan  and  another 
against  the  Modem  Woodmen  of  America, 


with  claim  to  the  Insurance  fund  by  Adol- 
phus  Jones  and  others.  Judgmait  for  de- 
fendants Jones  and  others,  and  plaintiffs  ap- 
peal.   Judgment  affirmed. 

Percy  D.  Godfrey,  of  St  Paul,  for  appel- 
lants. James  EX  Doran  and  Timothy  J. 
Doyle,  both  of  St.  Paul,  tor  respondents. 

TAYLOR,  0.  In  1889,  Oliver  Jones  pro- 
cured a  benefit  certificate  for  the  sum  of  ^,- 
000  in  the  Modem  Woodmen  of  America  in 
which  Olive  Austin,  his  housekeeper  and  the 
mother  of  his  deceased  wife,  was  named  as 
the  benefloiary.  In  his  later  years  it  became 
difficult  for  him  to  pay  the  assessments  upon 
the  oertificate,  and  be  made  an  arransement 
with  Zoe  Olive  Logan,  a  granddaughter  of 
Mrs.  Austin  and  a  niece  of  bis  deceased  wife, 
to  the  effect  that  Mrs.  Logan  should  pay 
these  assessments,  should  receive  the  pro- 
ceeds of  the  certificate,  and  should  divide 
such  proceeds  equally  between  Jierself  and 
Mrs.  Austin.  Pursuant  to  this  arrangement, 
the  original  certificate  was  duly  surrendered 
and  canc^ed,  and  In  lieu  thereof  a  new  cer- 
tificate was  Issued  in  which  Mrs.  Logan  was 
named  as  the  benefldary.  After  the  making 
of  this  arrangement,  Mrs.  Logan  paid  the 
assessments  as  they  became  due  until  the 
death  of  Oliver  Jones  on  October  15,  1915. 
After  the  death  of  the  assured,  Mrs.  Austin 
and  Mrs.  Logan  joined  as  plaintiffs  in  bring- 
ing this  suit  and  ask  to  recover  the  insur- 
ance under  the  certificate  Issued  in  favor  of 
Mrs.  Logan,  and  in  case  they  are  not  entitled 
to  recover  it  under  that  certificate,  ask  to 
recover  it  under  the  original  certificate  Is- 
sued in  favor  of  Mrs.  Austin,  and  In  case 
they  are  not  entitled  to  recover  under  either 
certificate,  ask  to  recover  the  assessments 
paid  by  Mrs.  Logan  amounting  in  the  aggre- 
gate to  the  sum  of  $400.  The  children  of 
the  assured  also  made  a  claim  for  the  Insur- 
ance, whereupon  the  society  paid  the  money 
into  court  and  the  children  were  substituted 
in  Its  stead  as  defendanta  The  case  then 
went  to  trial  to  determine  whether  the  fund 
belonged  to  the  plaintiffs  or  either  of  them, 
or  to  the  children,  and  resulted  In  a  Judg-  ' 
ment  in  favor  of  the  children.  Plaintiffs  ap- 
pealed. 

[1]  The  by-laws  of  the  society  are  Incorpo- 
rated in  and  made  a  part  of  the  contract  of 
Insurance.  Section  45  of  these  b^-laws  pro- 
vides: 

•"Benefit  certificates   shall   be  made  payable 
only  to  the  wife,  surviving  children,  including 

legally  adopted  children,  or  some  other  person 
or  persons  specifically  named  In  said  benefit 
certificate  as  beneficiary,  who  are  related  to  the 
member  as  heir,  blood  relative  (blood  relative 
meaning  relationship  not  further  removed  than 
cousin  m  first  degree),  or  person,  dependent  up- 
on him,  or  jnember  of  his  family  whom  the  appli- 
cant shall  designate  in  his  application.  No  pay- 
meat  G^all  be  ma^e  upon  any  benefit  certificate 
to  any  person  who  does  not  bear  such  relation- 
ship  as  wife,   surviving  child,  legally   adopted 
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child,  heir,  blood  relative,  or  person  dependent 
upon  or  member  of  the  family  of  the  member  at 
the  time  of  his  death." 

Under  this  by-law,  the  aasured  could  ap- 
point as  beneficiary  any  person  within  any 
of  the  designated  classes,  but  could  make  no 
valid  appointment  of  any  person  not  within 
some  one  of  such  classes. 

It  Is  conceded  that  Mrs.  Austin  was  a  de- 
pendent of  the  assured  and  a  member  of  his 
family  at  the  time  the  first  certificate  was 
issued,  and  so  remained  until  his  death,  and 
that  she  was  properly  and  lawfully  desig- 
nated as  the  beneficiary  In  such  first  certifi- 
cate. Section  4T  of  the  by-laws  provides 
that  any  member  who  desires  to  change  his 
beneficiary  shall  execute  the  surrender  clause 
on  the  back  of  his  certificate  and  return  the 
certificate  to  the  society ;  and  that  the  head 
clerk  "shall  thereui)on  issue  a  new  benefit 
certificate  to  the  beneficiary  named  in  said 
surrender  clause,  subject  to  the  provisions  of 
section  46  hereof."  In  his  application  to 
have  Mrs.  Logan  named  as  his  beneficiary  in 
place  of  Mrs.  Austin,  Oliver  Jones  stated 
that  Mrs.  Logan  was  bis  niece ;  and  upcm 
this  application  the  society  canceled  the  first 
certificate  and  issued  a  new  certificate  paya- 
ble to  Mrs.  Logan,  "related  to  said  member 
In  the  relationship  of  niece."  It  is  conceded, 
however,  that  Mrs.  Logan  In  fact  is  not  a 
blood  relative  of  the  assured,  but  the  niece 
of  his  deceased  wife ;  and  that  she  was  nev- 
er dependent  upon  him,  nor  a  member  of  his 
family.  Consequ^itly  she  is  not  within  any 
of  the  classes  of  persons  eligible  to  be  ap- 
pointed as  his  beneficiary ;  and  her  appoint- 
ment as  such,  being  pr<^blted  by  the  laws 
of  the  society,  gave  her  no  right  to  share  In 
the  benefit  fund  of  the  society.  Middelstadt 
v.  Grand  Lodge,  107  Minn.  228,  120  N.  W. 
37 ;  Meyer  v.  Grand  Lodge,  108  Minn.  26,  121 
N.  W.  235;  Anderson  v.  Royal  League,  130 
Minn,  416,  163  N.  W.  86S,  L.  R.  A.  1916B, 
901;  Bush  V.  Modem  Woodmen  (Iowa)  152 
N.  W,  31 ;  Id.  (Iowa)  162  N.  W.  59 :  Supreme 
Lodge  V.  Dewey,  142  Mich.  666,  106  N.  W. 
140,  3  L.  R.  A.  (N.  S.)  384.  118  Am.  St.  Rep. 
696,  7  Ann.  Cas.  681;  (VBrien  v.  Catholic 
Order  of  Foresters,  220  Mass.  79,  107  N.  E. 
400;  Murphy  t.  Nowak,  228  111.  801,  79  N.  B. 
112,  7  L.  R.  A.  (N.  8.)  893;  Gregory  v.  Sov- 
ereign Camp,  104  S.  C.  471,  89  S.  E.  391; 
Kerr  v.  Crane,  212  Mass.  224,  98  N.  B.  783, 
40  Ll  R.  A.  (N.  S.)  692. 

[2]  Plaintiffs  presented  evidence  tending 
to  show  that  the  clerk  of  the  local  camp  of 
which  Oliver  Jones  was  a  member  knew  the 
actual  relationship  existing  between  him  and 
Mra.  Logan,  and  contend  that  the  society,  by 
accepting  the  assessments  while  the  local 
derk  possessed  this  knowledge  waived  the 
by-laws  making  Mrs.  Logan  ineligible  as  a 
beneficiary.  If  appointing  an  ineligible  per- 
8<m  as  beneficiary  rendered  the  contract  of 
Insurance  void,  there  would  be  force  in  this 
contention,  for  the  society  could  not  collect 


and  retain  the  Bubseqneiit  assesstaients  and 
also  assert  the  forfeiture.  But  appointing 
an  ineligible  beneficiary  did  not  render  the 
contract  void.  Section  46  of  the  by-laws  pro- 
Tides: 

"In  the  event  of  the  disqualification  of  the 
beneficiary  under  the  provisions  of  section  45 
hereof,  and  if  such  member  has  failed  to  have 
another  beneficiary  named,  as  provided  in  sec- 
tion 47  hereof,  then  the  amount  to  be  paid,  tm- 
der  the  benefit  certificate  shall  be  payable  to 
tbo  surviving  benefidariee  if  any  there  be,  or  il 
no  beneficiaries  survive  him,  then  to  the  widow; 
if  no  widow,  to  his  children  including  bis  legal- 
ly adopted  children." 

By  virtue  of  this  provision,  if  the  benefi- 
ciary named  is  found  to  be  ineligible,  the 
widow,  and  if  no  widow,  the  children  become 
the  beneficiaries;  and  the  obligation  of  the 
society  remains  in  full  force.  If  the  ap- 
pointee in  the  certificate  is  ineligible,  the  by- 
laws step  In  and  appoint  another  in  his  stead 
who  is  eligible.  Consequently  the  society 
could  not  declare  the  contract  annulled,  nor 
refuse  to  receive  the  assessments  on  the 
ground  that  the  beneficiary  named  was  Ineli- 
gible; and  the  payment  and  acceptance  of 
the  assessments  merely  continued  the  con- 
tract in  force  according  to  its  terms.  As  the 
society  had  no  option  to  refuse  the  assess- 
ments, it  cannot  be  held  to  have  waived  the 
provisions  of  the  by-laws  by  accepting  them. 
Abell  v.  Modem  Woodmen,  96  Minn.  494, 
105  N.  W.  66,  906 ;  Johnson  v.  Modern 
Brotherhood,  109  Minn.  288,  128  N.  W.  819, 
27  L.  R.  A.  (N.  S.)  446;  Meyer  v.  Grand 
Lodge.  108  Minn.  25,  121  N.  W.  235 ;  Bush  v. 
Modem  Woodmen  (Iowa)  152  N.  W.  31. 

[3]  We  are  also  unable  to  assent  to  the 
proposition  that  the  payment  of  the  money 
into  court  operated  to  waive  the  by-law.  By 
paying  the  money  into  court,  the  society  sim- 
ply recognized  liability  to  the  rightful  claim- 
ant thereto,  not  to  any  particular  claimant ; 
and  its  action  amounted  to  nothing  more 
than  a  demand  that  the  court  protect  it 
against  a  double  liability  by  determining  to 
whom  the  money  rightfully  belonged.  Su- 
preme Lodge  V.  Price,  27  CaL  App.  607,  150 
Pac.  803 ;  Faubel  v.  Eckhart,  151  Wis.  155. 
138  N.  W.  615;  Berg  v.  Damkoehler,  112 
Wis.  587,  88  N.  W.  606. 

[4]  The  contention  that,  if  the  appoint- 
ment of  Mrs.  Logan  as  beneficiary  was  void, 
the  original  certificate  issued  in  favor  of 
Mrs.  Austin  remained  in  force  cannot  be  sus- 
tained. The  appointment  of  Mrs.  Austin  as 
beneficiary  was  canceled  by  the  assured  in 
the  manner  prescribed  by  the  by-laws ;  and 
the  failure  to  appoint  an  eligible  beneficiary 
In  the  new  certificate  did  not  revive  or  re- 
instate the  canceled  appointment,  but,  by 
force  of  the  by-laws,  made  the  children  of 
the  assured  his  legal  beneficiaries.  Vanas^ 
V.  Western  Bohemian  Fraternal  Ass'n,  122 
Minn.  273,  142  N.  W.  333,  49  L.  R.  A.  (N.  S.) 
141.  Ann.  Cas.  1914D,  1123 ;  Meyer  v.  Grand 
Lodge,  108  Minn.  25,  121  N.  W.  236;   Jewell 
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V.  Grand  Lodge,  41  Minn  405,  43  N.  W.  88 ; 
Bush  V.  Modem  Woodmen  (Iowa)  152  N.  W. 
81;  Supreme  Lodge  v.  Hlne,  82  Conn.  315, 
73  Att.  TOl;  Doherty  v.  A.  O.  U.,  176^  Mass. 
285,  57  N.  E.  463;  Grand  Lodge  v.  Mackey 
(Tex.  Civ.  App.)  104  S.  W.  907;  Al£sen  v. 
Crouch,  115  Tenn.  352,  89  S.  W.  329. 

[5, 6]  Plaintiffs  further  contend  that  If 
they  cannot  recover  under  either  certificate, 
Mrs.  Logan  is  entitled  to  recover  the  amount 
of  the  assessments  paid  by  her  pursuant  to 
her  agreement  with  the  assured.  She  was 
undoubtedly  entitled  to  collect  them  from 
him  or  his  estate,  but  It  does  not  follow  that 
she  Is  entitled  to  collect  them  out  of  this 
lieneflt  fund.  The  statutes  provide  that  this 
fund  shall  not  be  applied  by  any  legal  or  eq- 
uitable process  to  pay  any  debt  or  liability 
of  the  Insured.  G.  S.  1913,  S§  3548,  7951. 
Plaintiffs  urge  that  the  insurance  was  kept 
in  force  by  the  payments  made  by  Mrs.  Lo- 
gan; that  they  were  made  pursuant,  to  an 
agreement  that  she  should  share  in  the  fund ; 
and  that  the  transaction  should  be  given  ef- 
fect as  an  equitable  assignment  of  the  fund 
to  the  extent,  at  least,  of  the  amount  advanc- 
ed which  went  toward  preserving  the  fund. 
Such  contracts  may  doubtless  be  given  effect 
unless  prohibited  by  statute  or  the  laws  of 
the  society.  Swedish,  etc..  Society  v,  Law- 
rence, 79  Minn.  124,  81  N.  W.  756;  Stronge 
V.  Supreme  Lodge,  189  N.  Y.  846,  82  N.  El. 
433,  12  L.  B.  A.  (N.  S.)  1206,  121  Am.  St 
R^.  902,  12  Ann.  CJas.  941;  McBride  y. 
Thompson,  175  Mich.  136,  141  N.  W.  641; 
Benard  v.  Grand  Lodge,  13  S.  D.  132,  82  N. 
W.  404;  Kerr  v.  Crane,  212  Mass.  224,  98 
N.  E.  783,  40  L  B.  A-  (N,  S.)  692.  But  sec- 
tion 47  of  the  by-laws  provides: 

"Any  attempt  by  a.  member  to  change  the 
payee  of  the  benefits  of  his  benefit  certificate  by 
will  or  other  testamentary  document,  contract, 
agreement,  assignment,  or  otherwise  than  by 
strict  compliance  with  the  provisions  of  this 
section  shall  be  absolutely  nail  and  void.  Any 
agreement  entered  into  by  the  member  by  the 
terms  of  which  he  attempts  to  assign  the  bene- 
fits or  any  portion  thereof  agreed  to  be  paid 
under  the  certificate  to  any  other  person  than 
the  beneficiary  designated  in  the  certificate  shall 
be  absolutely  void.  Any  agreement  entered  In- 
to by  a  member  not  to  change  his  beneficiary 
shall  be  null  and  void." 

This  provision  is  a  part  of  the  contract,  is 
valid  and  binding,  and  the  assured  could  not 
create  any  right  to  the  fund,  or  any  part 
thereof,  by  an  express  or  implied  agreement 
prohibited  by  such  provision.  Thomas  v. 
Covert,  126  Wis.  593,  105  N.  W.  922,  3  L.  E. 
A.  (N.  S.)  904,  5  Ann.  Cas.  456;  Faubel  v. 
Eckhart.  151  Wis.  155,  138  N.  W.  615 ;  Bald- 
win V.  Begley,  185  lU.  ISO,  56  N.  E.  1065; 
Supreme  Lodge  v.  Elne,  S2  Conn.  315,  73  Atl. 
791. 

It  follows  that  the  trial  court  reached  the 
correct  conclusion,  and  its  Judgment  is  af- 
firmed. 


MINNEAPOLIS  CIVIO  &  COMMEECE 

ASS'N  V.  GBEAT  NORTHERN  RY. 

00.  et  aL    (No.  20284  [17].) 

(Supreme  Court  of  Minnesota.    June  15,  1917.) 
(BvUabut  tv  Editorial  Btaff.) 

1.  BAILBOADS  <g=39(l)— RAIUtOAD  AND  WABB- 
^OXJSE    COjnCIBSION  —  POWEBS   AND    ORDERS. 

The  Railroad  and  Warehouse  Commission 
clothed  by  the  act  creatinir  it  and  by  various 
statutes  specifically  defining  its  authority  and 
Jurisdiction  with  general  supervision  of  all  rail- 
roads within  the  state  is  not  limited  in  its  jn- 
riadiction  to  those  things  ^ecificaUy  provided 
for,  and  may  make  such  orders  applicable  gener- 
ally to  the  railroad  service  as  public  interests 
may  from  time  to  time  require. 

[Ed.  Note.^For  other  cases,  see  RaUroads, 
Cent  Dig.  H  12-16.] 

2.  RAII.B0ADS  «3»225  —  SwiTOHiiia  Sbbvicb  — 
Chabqb. 

Where  a  Minnesota  railroad  corporation  was 
required  by  its  franchise  to  construct  and  oper- 
ate a  complete  railroad  system  in  the  state,  in- 
cluding switching  yards  and  tracks,  and  where 
it  acquired  a  switching  road  as  a  part  of  its  sys- 
tem and  the  switching  company  held  the  legal 
title  to  the  property  as  a  mere  convenience,  tiie 
Railroad  and  Warehouse  Commission,  even  in 
anticipation  of  an  abandonment,  might  order  the 
railroad  to  continue  its  operation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  739.] 

On  application  for  rehearing.    Denied. 
For  former  opinion,  see  162  N.  W.  689. 

El  C.  Undley,  of  St.  Paul,  for  appellants. 

BROWN,  O.  J.  In  disposing  of  this  case 
by  the  opinion  recently  filed  we  assumed  that 
the  order  of  the  commission  must  stand  or 
fall  in  its  entirety,  and  that  the  part  thereof 
commanding  the  Great  Northern  Company  to 
continue  the  operation  of  the  switching  road 
was  so  far  essential  to  the  effectiveness  of 
Uie  order  as  to  render  it  as  much  obnoxious 
to  the  rights  reserved  to  appellants  by  the 
federal  Constitution  as  the  part  abolishing 
the  switching  charge.  And  it  was  upon  that 
theory,  for  the  reasons  stated  in  the  former 
opinion,  that  we  disposed  of  the  contention 
that  the  particular  jpart  of  the  order  was  be- 
yond the  authority  and  jurisdiction  of  the 
commission  without  discussion.  We  may  have 
been  in  error  in  so  treating  that  part  of  the 
order.  At  any  rate  appellants  in  an  applica- 
tion for'  a  rehearing  now  disclaim  any  right 
to  challenge  that  feature  of  the  order  as 
violating  any  of  their  rights  under  the  feder- 
al Constitudon,  and  that  no  such  question 
was  intended  to  be  raised  by  them. 

We  accept  this  as  the  correct  status  of  the 
case  as  presented,  but  see  no  reason  for  a 
reargument  The  particular  question,  name- 
ly, whether  the  commission  had  authority  and 
jurisdiction  to  include  in  the  order  a  command 
that  the  Great  Northern  Company  continue  to 
operate  the  switching  road,  was  fully  argued 
when  the  cause  was  submitted,  is  carefully 
covered  by  the  briefs  on  file,  and  further  oral 
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argnment  woald  serve  no  naeful  pnrpoea  We 
adhere  to  tbe  conclusion  that  there  Is  no  sub- 
stantial difference  between  this  and  the  case 
of  the  Minnesota  Eastern  C<»npany,  referred 
to  in  the  former  opinion.  And  our  reasons 
for  the  conclusion  upon  the  question  whether 
the  particular  part  of  the  order  was  within 
the  authority  of  the  coouuission  may  be  stated 
briefly. 

[1,2]  The  Railroad  and  Warehouse  Com- 
mission is  clothed  by  the  act  creaflng  it,  and 
by  the  various  statutes  defining  its  authority 
and  jurisdiction,  with  general  supervision  of 
all  railroads  operating  within  this  state. 
Much  of  the  Jurisdiction  thus  conferred  is 
by  specific  legislation,  tliough  the  full  scope 
of  its  authority  Is  not  confined  to  those  things 
which  are  spedflcally  provided  for.  The  com- 
mission may  make  such  orders  applicable 
generally  to  the  railroad  service  as  public 
Interests  may  from  time  to  time  require.  Of 
this  there  can  be  no  serious  doubt  2  Dan- 
nell's  Dig.  8075;  State  ex  rel.  v.  Chicago, 
Milwaukee  &  St  Paul  Ry.  Co.,  38  Minn.  281, 
37  N.  W.  782.  The  Great  Northern  Railway 
Company  Is  a  Minnesota  corporation,  operat* 
ing  under  the  franchise  granted  by  the  terri- 
tory to,  and  as  the  successor  of,  the  Minne- 
sota &  Pacific  Railroad  Company,  by  which 
it  is  obligated  to  construct,  maintain,  and 
operate  a  complete  railroad  system  wltiin 
the  state,  of  which  switching  yards  and 
switching  tracks  form  an  essential  part  It 
has  constructed  £hat  system  llh'd  maintains 
and  operates  the  same  in  and  through  the 
state.  The  Minnesota  Western  Railway  Com- 
pany is  also  a  Minnesota  corporation,  and 
constructed  the  switching  line  in  question  to 
serve  the  purposes  stated  in  the  former  opin- 
ion. The  necessary  result  of  the  findings  of 
the  commission  is  that  the  switching  road,  its 
tracks  and  equipment,  iry  the  facts  stated  in 
the  former  opinion  "become  and  now  form  a 
part  of  the  general  system  of  the  Great  North- 
ern Company,  with  the  switching  company 
liolding  the  legal  title  to  the  property  as  a 
mere  convenience.  The  findings  of  the  com- 
mission in  this  respect  are  sustained  by  the 
evidence.  Since  the  switching  road  is  a  part 
of  the  general  system  of  the  Great  Northern 
Company,  that  company  may  be  compelled 
by  the  commission  to  operate  it  precisely  as 
the  commission  might  order  and  require  the 
company  to  operate  any  other  part  of  its 
railroad  system.  State  ex  rel.  v.  Northern 
Pacific  Ry.  Co.,  89  Minn.  863,  95  N.  W.  297; 
Gates  V.  Boston,  etc.,  Ry.  Co.,  53  Oonn.  333, 
5  AH.  e95 ;  Atty.  Gen.  v.  West  Wisconsin  Ry. 
Co.,  3«  Wis.  466;  Brownell  v.  OM  Colony 
Ry.  Co.,  164  Mass.  29,  41  N,  B.  107,  29  li.  R. 
A.  109,  49  Am.  St  Rep.  442;  State  y.  Bloux 
City,  etc.,  Ry.  Co.,  7  Neb.  357.  It  Is  dear 
within  the  rule  applied  in  the  Northern  Pacif- 
ic case  cited  that  the  Great  Northern  Com- 
pany could  not  abandon  this  pert  of  its  sys- 
tem without  the  consent  of  the  Railroad  Copi- 
misBion.    And  if  consent  to  such  an  abandon- 


ment is  necessary  the  oommlssion  may  antici- 
pate a  possible  attempt  to  abandon  by  an  or- 
der to  continue  the  operation.  The  question 
is  no  different  than  it  would  be  had  the  Great 
Northern  Company  actually  constructed  the 
switching  tracks  in  question  and  thereby 
originally  made  them  a  part  of  the  general 
system.  The  argument  of  counsel  that  this 
wholly  overlooks  the  legal  enUty  and  legal 
existence  of  the  separate  corporations,  de- 
priving eadi  of  tbe  right  to  conduct  Its  affairs 
In  its  own  way,  is  forceful  and  not  without 
merit  But  the  argument  must  yield  to  the 
controlling  fact  that  the  switching  company 
has  been  wholly  absorbed  and  its  independent 
existence,  other  than  in  name,  effeetually 
and  for  all  practical  purposes  brought  to  an 
end. 

The  questkm  requires  no  farther  elabora- 
tion. If  the  position  stated  is  sound  the 
validity  of  the  order  toUows  as  a  natural 
sequence. 

AnDlicatlon  for  a  rehearing  denied. 


KLAMPE  V.  KLAMPB  et  aL 
(No.  20407.E142].) 

(Supreme  Court  of  Minnesota.    June  15,  1917.) 

(SyUdbut  by  the  Court.) 

1.  CoNTBACTS  ig=s>lll— Contingent  Feb— Va- 
UDiTT  o!"  CoNTBACT— Divorce. 

An  agreement  between  an  attorney  and  the 
husband  for  a  continKent  fee  of  50  ppr  cent,  tor 
the  recover;  of  property  in  the  wife's  name, 
construed,  and  held  to  be  made  for  the  purpose 
of  facilitating  a  divorce  in  a  proceeding  about 
to  be  instituted  by  the  one  against  the  other, 
and  therefore  against  public  policy  and  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  616-620.] 

2.  Attobnet  and  Cuknt   «=>  181  — Lien  — 
Fees. 

When  an  attorney  in  a  divorce  action  serves 
notice  of  claim  of  lien  for  bis  fees  upon  the  ad- 
verse party,  and  receives  money  thereunder  to 
apply  on  the  judgment,  be  cannot  withhold  the 
same  from  his  client  under  a  contract  for  fees 
in  another  matter. 

[EM.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  SS  394-398,] 

3.  Attobnet  and  Cuent  <S=»175i— Lien— Rea- 
sonable Fee. 

Under  a  claim  of  Hen  for  attorney's  fees,  the 
attorney  may  retain  from  his  client  in  the  ab- 
sence of  an  agreement  for  the  amount  of  bis 
fees,  only  sufficient  to  cover  the  reasonable  value 
of  his  services. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  (f  394-398.] 

Appeal  from  District  Court,  Dodge  Coun- 
ty ;  Arthur  B.  Qiildress,  Judge. 

Suit  for  divorce  by  Christina  Elampe 
against  Frank  Elampe.  Judgment  for  plain- 
tiff,  with  the  custody  of  a  minor  child,  and 
Judgment  for  defendant  for  his  interest  in 
the  wife's  property,  on  which  H.  J.  Ekllson, 
attorney  for  defendant,  filed  a  notice  of 
claim  of  lien  for  his  fee.  From  an  order 
entitling  claimant  to  retain  the  amount  paid 
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blm  by  plaintiff,  defendant  appeals.    Order 
reversed,  and  cause  remanded. 

Oscar  C.  Ronken,  of  Rochester,  for  appel- 
lant. J.  J.  McCaugbey,  of  Bkasson,  for  re- 
spondent. 

QUINN,  J.  Plaintiff  and  defendant,  for 
about  40  years,  were  husband  and  wife  and 
resided  most  of  that  time  on  a  farm  of  80 
acres  in  Mower  county  which  plaintiff  bad 
inherited.  Through  their  Joint  efforts  tbey 
acquired  an  SO  In  Dodge  county  and  a  house 
and  lot  In  Kasson,  titles  to  which  were  In 
the  plaintiff.  Domestic  trouble  arose  and  for 
a  number  of  years  they  lived  apart,  plaintiff 
r«natning  upon  the  Mower  county  farm 
with  the  children  and  defendant  residing 
elsewhere.  For  a  time  defendant  was  en- 
gaged in  the  Implement  business  at  Easson, 
but  did  not  succeed  well.  He  was  illiterate, 
unable  to  write  more  than  his  own  name,  but 
possessed  some  ability  for  making  bargains. 
Respondent  Edison  had  resided  In  Dodge 
county  all  his  life,  was  a  graduate  of  the 
University,  admitted  to  practice  law,  and 
since  1906,  has  practiced  at  Kasson.  ' 

In  October,  1918,  trouble  arose  over  the 
possession  of  some  cows  on  the  Mower  county 
farm  and  defendant  employed  respondent 
to  bring  replevin  therefor.  Before  the  papers 
were  served  the  matter  was  settled  and  de- 
fendant paid  respondent  $35  for  his  services. 
A  day  or  two  later  defendant  WMit  to  re- 
spondent's office  and  consulted  him  with  ref- 
erence to  a  recovery  of  a  portion  of  the  prop- 
erty in  his  wife's  name,  stating  that  he  had 
no  money  to  pay  attorney's  fees.  Respondent 
stated  that  he  sometimes  took  such  matters 
on  a  contingent  fee,  and  that  be  would  take 
his  case  for  fifty  per  cent  of  whatever 
amount  be  might  recover.  Defendant  ac- 
cepted the  offer,  and  they  entered  Into  a  writ- 
ten contract  to  that  effect  At  the  time  con- 
siderable talk  was  had  about  a  divorce  pro- 
ceeding. On  November  4th  the  summons  and 
complaint  herein  was  served  upon  defendant 
who  employed  respondent  as  his  attorney  In 
the  divorce  proceeding.  Respondent  then  pre- 
pared and  served  an  answer  In  the  form  of  a 
general  denial.  On  November  15th  defendant 
was  at  Rochester,  and  In  his  absence  re- 
spondent arrived  at  an  agreement  with  plain- 
tiff as  to  the  amount  she  would  pay  defend- 
ant for  his  Interest  In  the  pr<q>erty  when  she 
obtained  a  decree  of  divorce.  On  the  day 
following  respondent.  In  company  with  plain- 
tiff and  her  attorney,  went  to  an  adjoining 
county  where  the  district  court  was  In  ses- 
sion. The  plaintiff  then  offered  proofs  In 
the  divorce  proceeding.  No  testimony  was 
offered  on  behalf  of  defendant,  nor  was  he 
present.  The  court  made  findings  and  or- 
dered Judgment  In  favor  of  plaintiff  for  an 
absolute  divorce,  the  custody  of  a  minor  dilld, 
and  for  Judgment  In  favor  of  defendant  In 
the  sum  of  $2,500  for  his  Interest  in  the  prop- 


erty of  plaintiff.  On  the  same  day  Judgment 
was  entered  upon  such  order  and  respondent 
caused  a  notice  of  claim  of  lien  for  his  fees, 
dated  on  the  previous  day,  to  be  served  upon 
plaintiff  and  her  attorney.  Plaintiff  then 
paid  to  respondent  the  sum  of  $1,250  upon  the 
Judgment  On  the  following  day  respondent 
procured  from  defendant  a  written  consent  to 
the  trial  of  the  case  at  that  time. 

At  the  Rearing  upon  the  order  to  show 
cBuse,  respondent  undertook  to  Justify  the 
retention  of  the  money,  and  testified  in  re- 
sponse to  the  question: 

"Was  some  money  paid  over  to  you?  A.  Yes, 
the  $1,250  was  paid  ocer  to  me  by  Mr.  Little.  I 
served  that  notice  of  lien  to  protect  my  interest 
I  didn't  know  whether  it  would  stick  or  not  bnt 
it  scared  them  enough  so  tl>ey  turned  the  money 
over  to  me." 

In  his  brief  respondent  Insists  that: 
"There  is  no  evidence  in  the  record  showing 
that  the  contract  was  for  the  purpose  of  facil- 
itating a  divorce.  It  had  reference  only  to  the 
respondent's  contingent  compensation  for  secur- 
ing payment  for  appellant's  equity  in  land  held 
by  his  wife.  The  result  of  the  respondent's 
services,  rendered  pursuant  to  the  contract,  was 
^2,500,  of  which  each  party  has  received  $1,250 
in  full  execution  thereof.  There  is  no  equity 
in  appellant's  claim.  Substantial  justice  has 
been  done.    •     •    • " 

The  contingent  contract  Is  as  follows: 

"This  agreement  made  and  entered  into  this 
11th  day  of  October,  A.  D.  191ti,  by  and  be- 
tween Frank  Klampe,  Sr.,  party  of  ttie  first 
part,  and  H.  J.  Edison,  party  of  the  second 
part  witnesseth,  that  whereas  the  said  party 
of  tlie  first  part  is  desirous  of  employing  second 
party  as  his  attorney  at  law  and  counsellor  to 
act  for  said  first  party  in  the  recovery  of  such 
interest  as  he  may  have  in  real  estate  situate 
in  Dodge  county,  Minn,  and  now  appearing  of 
record  in  the  name  of  Christina  £i.  Klampe,  hia 
wife,  and  to  obtain  said  interest  in  land  or  mon- 
ey or  other  property  from  the  said  Christina 
L.  Klampe  or  any  one  else  in  whose  possession 
such  property  may  be  found: 

"Now,  therefore,  In  consideration  of  the  said 
party  of  the  first  part  paying  to  the  said  party 
of  the  second  part  as  and  for  his  services  as  such 
attorney  at  law,  a  contingent  fee  of  fifty  (50) 
per  cent  of  any  and  all  real  estate,  money  or 
other  property  that  shall  be  obtained  by  settle- 
ment or  an  action  or  actions  in  court,  from  the 
said  Christina  L.  Klampe  or  any  one  else  in 
whose  name  or  possession  said  property  may  be 
found,  for  said  first  party,  the  said  second  party 
hereby  agrees  to  act  as  snch  attorney  at  law  for 
the  said  first  party  in  the  recovery  of  such  prop- 
erty, whether  by  settlement  or  by  virtue  of  an 
action  or  actions  in  court. 

"In  testimony  whereof,  both  parties  have  here- 
unto set  their  hands  ana  seals  the  day  and  year 
first  above  written. 

"Frank  Klampe,  Sr.    [Seal.] 
"H.  J.  Edi«on.  [Seal.] 

"Signed,  sealed  and  delivered  tn'  presence  of 
0.  I*  Wiilyard,  L.  M.  Sorenson." 

Th«  notice  of  claim  of  lien  upon  the  judg- 
ment in  thet  dlvor6e  proceeding  following  the 
title  reeds: 

"Sirs :  Please  take  notice  that  H.  3.  Edison, 
the  ondersigned  who  has  been  employed  by  the 
defendant  in  the  above-entitled  action  as  an  at- 
torney at  law  for  said  defendant  in  said  action, 
claims  a  Hen  for  his  compensation  to  the  amount 
of  twelve  hundred  fifty  dollars  ($1,250)  upon 
all  money  and  property  in  the  handa  of  the 
plainttS  in  said  aetioB,  and  upon  all  moneys 
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now  du6  from  the  plaiittlff  to  the  defendant  ia 
said  action  under  and  by  virtue  of  eaid  action, 
or  stipulation  or  other  writing  connected  there- 
with or  entered  into  therein,  or  any  judgment 
entered  in  said  action  in  favor  of  defendant. 
Dated  November  15,  1916.  H.  J.  Ediaon,  At- 
torney for  Defendant,  Kasson,  Minnesota.  To 
Cniristina  Klampe,  Plaintiff,  and  Lord  &  Little 
Attorneys  for  Defendant,  Kasaon,  Minnesota. 

[1]  The  court  will  not  lend  Its  aid  to  en- 
force a  contract  b^ween  an  attorney  and  bis 
cUent  for  fees  that  savors  of  oppression  or 
tliat  is  against  public  policy.  As  we  view 
it,  the  contract  under  consideration  is,  in  its 
nature,  when  construed  in  connection  with 
the  intention  of  the  parties  and  in  tlie  light 
of  surrounding  oircumstauces,  against  pub- 
lic policy.  The  law  does  not  favor  divorce, 
and  any  agreement  for  divorce,  or  any  col- 
lateral bargaining  promotive  of  It,  is  unlaw- 
ful and  void.  Belden  v.  Munger,  5  Minn. 
211,  80  Am.  Dec.  407;  Adams  v.  Adams,  25 
Minn.  72;  Newman  v,  Freitas  et  aL,  129 
Cal.  283,  61  Pac  907,  60  I*  R.  A.  «48 ;  2 
Bishop  Mar.  Dlv.  &  Sep.  i  €96;  Greenhood, 
Pub.  Pol.  p.  400.  At  the  time  the  contract 
was  entered  into,  plaintiff  and  defendant 
were  living  apart.  Respondent  had  brought 
replevin  for  defendant  against  plaintiff,  a 
settlement  had  been  had,  talk  of  a  divorce 
proceeding  was  Indulged  in.  Respondent, 
with  full  knowledge  of  these  matters,  enter- 
ed into  a  contract  to  recover  part  of  the 
property  in  plaintiff's  name  for  which  he 
was  to  receive  50  per  cent,  of  any  and  all 
real  estate,  money,  or  property  that  inight 
be  obtained  by  settlement  or  by  actions.  Aft- 
er looking  into  the  matter  to  some  extent, 
he  advised  defendant  that  he  could  not  re- 
cover any  of  such  property  by  suit  On  No- 
vember 4tb  the  divorce  action  was  brought. 
Respondent  was  engaged  and  pnt  In  an  an- 
swer. November  15th  he  arrived  at  an  agree- 
ment with  plaintiff  whereby  plaintiff  was  to 
pay  $2,500  to  defendant  upon  her  obtaining 
a  decree  of  divorce,  with  the  understanding 
that  defendant  would  put  up  no  "scrap"  at 
tbe  trlaL  Twelve  days  after  the  service  of 
the  summons  and  complaint  re^Ktndent,  in 
company  with  plaintiff  and  her  attorney, 
went  to  an  adjoining  county,  and,  in  defend- 
ant's absence,  the  divorce  case  was  proved 
up,  Jndgm^it  entered,  notice  of  lien  served, 
and  $1,250  paid  to  respondent 

C2,  3]  Notwithstanding  the  freedom  of  our 
Statute  in  giving  an  unrestricted  right  to  an 
attorney  to  agree  with  bis  client  as  to  his 
compensation  for  services,  we  are  saUsfled 
that  it  was  the  intention  of  tbe  parties  that 
tbe  contract  in  question  might  be  ased  for 
the  purpose  of  obtaining  a  property  settle- 
ment, either  in  the  divorce  ptvceeding  or 
otherwise,  and  la  therefore  void,  loveren  v. 
Loveren,  106  Cal.  509,  39  Pac.  801 ;  Phillips 
V.  Thorp,  10  Or.  4»4 ;  Hamilton  v.  Hamilton, 
89  lU.  349;  Muckenburg  v.  Holler,  29  Ind. 
139,  02  Am.  Dec.  345 ;  Jordan  v.  Westerman, 


62  Mich.  170.  2S  M.  W.  826,  4  Am.  Stl  Sep. 
836. 

We  are  of  the  opinion  that  respondeat 
should  not  be  beard  to  say,  in  view  of  the 
notice  of  claim  of  lien  which  he  served  upon 
plainUff,  that  he  did  not  receive  the  money 
tbereimder  and  for  services  rendered  in  tbe 
divorce  proceeding.  He  had  no  agreement 
with  his  client  as  to  the  amount  of  his  fees. 
Plaintiff  paid  tbe  money  to  respondent  up- 
on the  judgment  under  his  claim  of  lien.  Re- 
spondent is  not  as  a  matter  of  law,  entitled 
to  receive  and  withhold  from  liis  client  the 
sum  of  $1,250  so  received,  but  he  is  entitled 
to  such  amount  for  his  services  in  the  divorce 
proceeding  as  the  court  below  may  find  to  be 
reasonable.  The  order  api)eaied  from  is  re- 
versed and  the  cause  remanded  for  further 
proceedings  In  accordance  herewitli. 


In  re  WOOD. 

WOOD  V.  WOODi 

(No.  20298  [115].) 

(Supreme  Court  of  Minnesota.    June  22,  1917.) 

(Bvtlalut  hy  the  Court.) 

1.  Insane  Pebsons  9=>2  —  Incoupetenct  — 

SUFFICIENCT  or  BvinENCB. 

The  evidence  in  a  proceeding  under  Cten.  St 
1913,  $  7433,  for  tbe  appointment  of  a  guardian 
of  an  alleged  incompetent,  Mi  to  sustain  a 
finding  of  competency. 

[Ed.  Note. — For  other  cases,  seo  Insane  Per- 
sona, Gent  Dig.  |f  4-ia] 

2.  Witnesses  €s>276  —  Advebse  Pasty  — 
GUABDiANSHip  Proceeding. 

Such  proceeding  is  not  adversary  ia  char- 
acter and  the  court  properly  refused  to  require 
the  alleged  incompetent  to  be  examined  as  an 
adverse  party  under  Gen.  St  1013,  |  8377. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  K  97&-«78.] 

3.  Insane  Persons  9=922,  24,  27— Incokpe- 
TENoT— Findings  op  Fact— Complaint  of 
Fajlltjbe  to  File  Findings  op  Fact. 

L'pon  the  trial  of  such  a  proceeding  findings 
of  fact  and  conclusions  of  law  should  bo  made. 
None  were  made.  No  request  was  made.  The 
petitioner  moved  for  a  new  trial.  He  cannot 
now  complain  of  their  absence.  Besides,  there 
was  only  one  issue  and  in  no  event  was  there 
prejudice. 

[Ed.  Note.— for  other  cases,  see  Insane  Per- 
sons, Gent  Dig.  U  30,  31,  87.  38.] 

4.  PbEJTTDIOIAL  BBBOB  —  ExOLOBtOlf  OT  Evi- 
DENOB. 

There  was  no  prejudicial  error  in  the  exclu- 
sion of  evidence. 

Appeal  from  District  Court  I«  Sueur  Coun- 
ty ;  P.  W.  Morrison,  Judge. 

Petition  by  H.  S.  Wbod  for  the  appoint- 
ment of  a  guardian  of  the  prc^)erty  of  David 
Wood,  an  alleged  Incompetent  The  probate 
court's  order  denying  the  petition  was  affirm- 
ed by  tbe  district  court  on  appeal,  and  from 
an  order  denying  lite  motion  for  a  new  trial, 
petitioner  appeals.    Order  affirmed. 
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G.  O.  Eofara,  of  Le  Saeur  Centre,  M.  R. 
Everett,  of  Waterrllle,  and  Moonan  &  Moon- 
an,  of  Waseca,  for  appellant.  Peter  McGovem, 
of  Waseca,  and  Thomas  Hessian,  of  Le  Saeur, 
for  respondent 

DIBELL,0.  This- Is  a  proceeding  to  appoint 
a  guardian  of  the  property  of  one  David  W. 
Wood,  an  alleged  Incompetent,  pursuant  to 
Q.  S.  1913.  {  7433,  tried  In  the  district  court 
on  appeal  by  the  petitioner  from  the  order  of 
the  probate  court  denying  the  petition.  At 
the  conclusion  of  the  petitioner's'  testimony 
the  court  afiBrmed  the  order  of  the  probate 
court.  The  petitioner  made  a  motion  for  a 
new  trial  and  appeals  from  the  order  denying 
It 

[1]  1.  The  respondent  Is  a  man  60  years 
of  age.  Until  the  death  of  his  parents  a  few 
years  ago  he  lived  with  them  on  the  home 
farm.  He  now  lives  alone  In  a  small  house  In 
WhtervlUe.  He  was  the  oldest  son.  He 
never  married.  He  has  two  brothers,  to- 
wards whom  he  has  some  hostility.  He  has 
a  sister  who  has  looked  after  bis  welfare  and 
to  whom  he  seems  attached.  He  Is  Illiterate 
and  apparently  defective.  He  has  a  physical 
malady  incapacitating  him  from  manual  la- 
bor. Tliere  is  something  like  $3,000  coming 
to  him  from  the  sole  of  the  borne  farm.  This 
with  his  house  in  Watervllle  Is  all  his-  prop- 
erty and  upon  it  be  most  rely  for  bis  support. 
In  affirming  tbe  order  of  the  probate  court 
the  trial  court  necessarily  found  that  he  was 
not  Incompetent  to  care  for  bis  property.  Tbe 
trial  court  saw  blm  and  heard  bis  testimony 
as  well  as  that  of  other  witnesses.  It  was 
in  a  better  position  than  are  we  for  determin- 
ing the  fact  He  is  Ullterate  and  with  Ut- 
tle  experience  in  handling  money  or  man- 
aging property.  He  cannot  compute  numbers 
and  probably  has  no  accurate  appreciation  of 
amounts.  He  purposes  loaning  bis  money. 
In  doing  this  he  will  need  assistance  but  such 
need  is  not  a  complete  test  of  competency. 
It  does  not  appear  that  he  bas  ever  dissipated 
his  property.  Tbe  evidence  would  have  jus- 
tified a  finding  of  Incompetency.  It  Justifies 
a  finding  of  competency.  We  sustain  tbe 
trial  court's  conclusion, 

[2]  2.  Tbe  petitioner  called  tbe  respondent 
for  cross-esamluation  under  the  statute  as 
an  adverse  party.  Q.  S.  1913,  S  8377.  The  re- 
spondent's objection  to  such  examination  was 
sustained.  An  exception  was  noted.  Tbe  pro- 
ceeding Is  not  adversary  in  character  and 
tbe  court's  ruling  was  correct  Prokoscb 
v.  Brust,  128  Minn.  324^  151  N.  W.  130. 

[3]  3.  At  tbe  close  of  tbe  testimony  the  re- 
spondent moved  for  affirmance  and  it  was 
granted.  Findings  of  fact  and  conclusions  of 
law  were  not  made.  They  should  have  been 
made;  Swick.v.  Sheridan,  107  Minn.  130, 119 
N,.  W*  791.  TSi^re  was  no  request  for  them. 
Afterwards  the  mptlipn  for  a  new  trial  was 


made.  Under  such  circumstances  tbe  peti- 
tioner cannot  complain  of  the  absence  of  find- 
ings. There  was  but  one  issue.  Even  If  there 
bad  been  a  refusal  to  make  findings  prejudice 
would  not  have  resulted.  Swick  v.  Sheridan, 
107  Minn.  130,  119  N.  Wj.  791. 

[4]  4,  Some  testimony  was  excluded  wbicb 
might  well  enough  have  been  received.  It 
was  not  of  a  character  likely  affecting  tbe 
result  There  was  no  error  substantially 
prejudicial. 

Order  affirmed. 


McDONAU)  V.  MESABA  RY,  CO.  et  aL 
(No.  20368  [157].) 

(Supreme  Court  of  Minnesota.    June  22^  1917.) 

(Syllaitu  ly  the  Court.) 

NeGUOENCB  <$=392— Stbeet   Ratlkoads   <=> 
114(13)— CoiiisioN— Imputed  Nequgence — 
Dbiveb  of  Auto  Bas— Injubt  to  Passbnobb 
— OoiWRiBUTomr  Neqlioence— Evidence. 
He  plaintiff,  a  passenger  io  an  auto  has,  was 
Injured  in  a  collision  with  an  electric  car  of 
the  defendant  company   operated   by   its  code- 
fendant.    The  court  correctly  dinnred  the  jury 
that  the  negligence  of  the  auto  driver  was  not 
imputed  to  the  plaintiff.     It  submitted  to  the 
jury  the  Issue  of  plaintiff's  contributory  negli- 
Kence.    The  jury  returned  a  general  verdict  for 
the  defendants.     Upon  a  consideration   of  tlie 
evidence,  summarized  in  tbe  opinion,  it  is  held 
insufficient  to  sustain  a  finding  that  the  plaintiff 
was  negligent  and   not  to  justify   the  submis- 
sion of  the  issue  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
CenC  Dig.  {{  142-146;  Street  RaUroads,  Cent. 
Dig.  §  24ai 

Appeal  from  District  Court,  St  I^ouls  Coun- 
ty; Wm.  A,  Cant,  Judge. 

Action  by  Rose  McDonald  against  tbe  Me- 
saba  Railway  Company  and  others.  Judg- 
ment for  defendants,  and  from  an.  order  de- 
nying her  motion  for  a  new  trial,  plaintiff 
appeals.    Order  reversed. 

Samuel  A.  Anderson,  of  St  Paul,  and 
Whipple  &  Randall,  of  Duluth,  for  appellant 
Washburn,  Bailey  &  Mitchell,  of  Dulutb,  for 
respondents. 

DIBELL,  C.  This  Is  an  action  to  recover  for 
perMnal  Injuries  sustained  by  the  plaintiff 
In  a  collision  b^ween  an  auto  bus  In  which 
she  was  a  passenger  and  on  electric  car  of 
the  defendant  Mesaba  Railway  CDuv>aDy  op- 
erated by  its  codefendant  There  was  a  ver- 
dict for  the  defendants.  Tbe  plaintiff  ap- 
peals from  tbe  order  denying  her  motion  tor 
a  new  trial. 

Tbe  court  duirged  tbe  Jury  that  tbe  neg- 
ligence of  the  driver  of  tbe  auto  bus  was  not 
Imputed  to  tbe  plaintiff.  This  was  concededly 
correct  It  submitted  to  the  jury  la  its  gen- 
eral dtarge  the  question  whether  the  plaintiff 
was  guilty  of  negligence  contributing  to  her 
inJ'Ury.  The  plaintiff  urges  that  there  was 
no  evidence  reasonably  supporting  a  finding 
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that  she  tras  negligent  and  that  the  submis- 
sion was  error.    This  Is  the  only  question. 

The  defendant  company  operates  a  single 
track  electric  railroad  running  east  and  west 
along  the  Meaaba  Range.  In  parsing  through 
the  Tillage  of  Buhl  it  crosses  Wanless  avenue, 
which  runs  north  and  soHth,  substantially  at 
right  angles.  As  it  enters  the  avenue  from 
the  east  it  curves  slightly  to  the  south  and 
travels  a  public  street  or  highway  as  It  goes 
west.  -  In  the  forenoon  of  December  16,  1915, 
when  the  accident  occrarred,  the  plaintiff  was 
a  passenger  In  an  auto  bus  driven  by  one 
O'DonneU  going  north  on  the  avenue.  It  col- 
lided with  a  west-bound  trolley  car  at  the 
crossing  and  she  wa&'  Injured.  The  bus, 
though  It  did  not  maintain  an  accurate  sched- 
ule, made  regular  trips.  It  carried  passen- 
gers for  hire.  It  had  seats  extending  length- 
wise, one  on  each  side,  and  accommodated  13 
passengers.  The  driver  sat  on  a  cross-seat 
In  front  and  at  the  left.  The  entrance  for 
passengers  was  at  his  right.  The  car  was  in- 
doaed  and  windows  extended  along  the  sides. 
Tlie  plaintiff  sat  on  the  right  side  and  to- 
wards- the  front  TUs  put  her  bacl£  toward 
the  west-bound  car.  There  were  three  other 
passengers.  She  was  talking  with  an  ac- 
quaintance sitting  opposite.  She  knew 
nothing  of  the  collision  untU  Its  occurrence. 
Cars  passed  Buhl  each  way  every  hour.  The 
west-bound  car  was  due  20  minutes  after  the 
hour,  and  the  east-bound  car  20  minutes'  be- 
fore the  hour.  The  plaintiff  and  the  driver 
claim  that  the  injury  occurred  somewhere 
about  10-.30  In  the  forenoon,  and  that  the 
west-bound  car  was  late.  The  evidence  of  the 
defendants,  which  on  this  motion  we  assume 
to  be  correct,  sustains  its  contention  that  it 
was  on  time  or  substantially  so.  The  plain- 
tiff knew  the  company's  time  schedule.  She 
had  ridden  In  the  bus  often.  She  was  a  nutae 
and  on  this  'occasion  was  going  to  Elinney  in 
response  to  an  emergency  call.  She  was  In 
a  hurry,  having  missed  the  earlier  trip  of  the 
bns,  and  so  informed  the  driver.  She  knew 
that  the  bus  would  cross  the  electric  line. 
The  morning  was  odd  and  frosty.  At  the 
last  stop  before  the  crossing  the  driver  clean- 
ed the  window  at  liis  rlj(ht  and  that  at  his 
left.  The  windows  extending  along  the  body 
of  the  car  where  the  passengers  sat  were 
frosty — at  least  the  motorman,  who  Is  one  of 
the  defendants,  says-  that  they  were  so  frosty 
that  be  could  not  see  the  passengers.  There 
is  nothing  in  the  evidence  Indicating  that  the 
driver  was  incompetent  or  negligent,  except 
his  (Conduct  at  this  particular  time,  and 
nothing  to  suggest  that  the  plaintiff  had  cause 
to  distrust  his  competency  or  carefulness. 
He  had  driven  the  bns  a  number  of  months, 
carried  school  children  back  and  forth,  ap- 
parently under  a  contract  with  the  authori- 
ties, and  the  general  public  patronized  him. 
The  plaintiff  was  not  negligent  in  taking 
passage  with  blm.    If  negligent  at  all  It  was 


because  of  ^tnmetbing  occoiting  afterwards. 
She  had  no  control  over  the  movements  of  the 
bus  and  in  no  way  Interfered  with  its  move- 
ment or  particUmted  In  its  operation.  She 
took"  no  precaution  as  the  bus  approached  the 
crossing.  She  did  not  look  or  listen  for  the 
west-bound  car,  nor  did  she  watch  the  driver 
to  see  that  he  was  attentive  and  keeping  a 
proper  lookout,  nor  did  she  In  any  way  under- 
take to  oversee  his  performance  of  his  duties. 
Although  the  negligence  of  the  driver  Is 
not  Imputed  to  the  passenger  the  latter  is 
not  relieved  of  the  consequences  of  his  person- 
al or  direct  negligence.  The  cases  are  collect- 
ed in  a  note  in  8  L.  B.  A.  (N.  S.)  597,  671,  and 
a  supplemental  note  in  L.  R.  A.  1915A,  761, 
765.  The  cases  In  this  state  are  cited  In  2 
Dunnell,  Minn.  Dig.  §f  7037,  7038,  and  Dun- 
nell,  Minn.  Dig.  Supp.  g{  7037,  7038.  Howe 
V.  Minneapolis,  etc.,  By.  Co.,  62  Minn.  71, 
64  N.  W.  102,  80  L.  B.  A.  684,  54  Am.  St  Bep. 
616,  is  the  first  case  where  the  personal  negli- 
gence of  the  passenger  was  considered  in  a 
case  where  It  was  held  that  the  negligence 
of  the  driver  was  not  Imputed  to  him  or  at 
least  the  first  <Hie  where  the  question  was 
much  considered.  Kokesh  v.  Price,  161  N. 
W.  715,  is  the  last.  There  are  a  score  or  more 
Intervening.  Of  these  Cotton  v.  Willmar, 
etc..  By.  Co.,  99  Minn.  866,  109  N.  W.  835, 

8  L.  R.  A.  (N.  S.)  643,  116  Am.  St  Bep.  422, 

9  Ann.  Cas.  935,  contains  the  most  extended 
discussion  of  authorities.  It  is  not  our  pur- 
pose to  review  them.  They  involve  varied 
idtuatlons.  Often  the  passenger  is  sitting 
with  the  driver,  or  Is  in  an  open  conveyance, 
where  he  has  an  equal  opportunity  of  seeing 
and  hearing  and  customarily  makes  use  of  it, 
and,  where  because  of  his  position  or  the 
character  of  the  conveyance  he  can  reason- 
ably well  foresee  and  avoid  danger.  Am  pre- 
.^nted  on  appeal  the  question  usually  has 
been  whether  a  finding  that  the  passenger 
was  not  personally  negligent  was  sustained. 
In  none  was  it  held  in  this  court,  so  far  as 
our  observation  goes,  that  as  a  matter  of  law 
the  passenger  was  guilty,  of  contributory 
negligence,  unless  it  be  Shindelus  v.  St  Paul 
City  By.  Co.,  80  Minn.  364,  83  N.  W.  386; 
and  In  this  case  the  plaintifC  was  engaged 
In  a  Joint  undertaking  with  the  driver  and 
others.  In  Johnson  v.  St.  Paul  City  By.  Co., 
67  Minn.  260,  69  N.  W.  900,  36  L.  R.  A.  586, 
a  case  quite  different  in  its  facts  but  of  some 
value  on  principle,  the  refusal  of  the  trial 
court  to  submit  the  question  of  contributory 
negligence  was  sustained;  and  so  also  In 
Brennan  v.  Minnesota,  etc.,  By.  Co.,  130  Minn. 
314,  153  N.  W.  611,  I*  B.  A.  1915P,  11,  but 
on  facts  so  different  that  the  case  is  hardly 
Illustrative.  Ic  Langdon  v.  Minneapolis  St 
By.  Co.,  120  Minn.  6,  138  N.  W.  790,  and 
KopUtz  v.  City  of  St  Paul,  86  Minn.  873, 
90  N.  W.  794,  58  L.  B.  A.  74,  it  was  held  or 
assumed  In  the  trial  court,  and  not  contested 
here,  that  there  was  no  question  of  contribu- 
tory negligence  for  submission.    The  princi- 
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pie  of  law  appUcabte  Is  tliat  If  the  pereonal 

negligence  of  the  passenger  contrlbntes  to 
his  tnjnry  he  cannot  lecorer.  Usually  the 
question  of  the  passenger's  personal  negli- 
gence Is  considered  one  of  fact  for  the  Jury. 

An  examination  of  the  evidence  brings  as 
to  the  conclaaion  that  the  evidence  does  not 
sustain  a  finding  of  negligence  on  the  part  of 
the  plaintiff  or  justify  Its  sulxaission  to  the 
jury.  If  the  Jury  bad  specially  found  that 
the  defendants  were  negligent  and  that  the 
plaintiff's  negligence  contributed  its  general 
verdict  for  the  defendants  ought  not  to  be 
sustained.  The  situation  before  us  is  not  In 
principle  different.  TUe  plaintiff  was  not 
negligent  In  taking  passage  in  the  bus.  Sbe 
was  not  wanting  in  care  in  what  she  did  or 
failed  to  do  at  the  precise  moment  of  the 
collision.  She  did  not  actually  anticipate  it. 
If  negligent  at  all  it  was  because  she  did  not 
look  and  listen,  or  hearing,  did  nothing  to 
prevent  the  accident  It  appears  nearly 
conclusively  that  she  did  not  hear.  C!onaider- 
Ing  the  diaracter  of  the  conveyance,  her  posi- 
tion In  it  shut  in  as  she  was,  the  difficulty 
and  impracticability  of  ber  maintaining  a 
lookout,  the  lack  of  any  reason  for  her  dis- 
trusting tfie  skill  or  diligence  of  the  driver, 
the  readiness  with  which  he  could  control 
his  machine,  his  superior  position  for  ob- 
serving danger,  the  active  and  continuous 
duty  which  rested  upon  him  of  watching,  the 
absence  of  actual  notice  to  ber  of  impending 
danger,  and  the  want  of  apparent  need  of 
supervising  the  conduct  of  the  driver  ex  dl»- 
turblng  him  with  suggestions  or  warnings, 
a  Jury  should  not  be  permitted  to  find  that 
she  was  guilty  of  negligence  in  caring  for  her 
own  safety.  It  is  hardly  to  be  thought  that 
the  conduct  ot  a  very  careful  person  would 
have  been  different  from  that  of  the  plaintiff. 
We  make  no  attempt  to  frame  a  general 
rule  solving  all  cases.  The  facts  in  i>artlc- 
ular  cases  must  determine  whether  the  ulti- 
mate question  is  for  the  Jury. 

Order  reversed. 


SHIOK  V.  JOHNSON.    (No.  19176.) 
(Supreme  Court  of  Nebraska.    May  19,  191T0 

(Svllahu*  iy  the  Court.) 

1.  Masteb  ano  Sebvart  €=9220(9)— DErcns- 
E8— Assumption  of  Risk — Waives. 
In  an  action  by  an  employ^  for  damages 
caused  by  an  injury  incurred  in  attempting  an 
act  of  unusual  danger,  if  the  defense  is  that 
the  danger  was  open  and  notorious,  and  that 
the  plaintiff  assumed  the  risk,  and  if  the  evi- 
dence shows  that  the  plaintiff  protested  against 
performing  the  service  on  account  of  the  appar- 
ent danger,  and  that  the  defendant  perempto- 
rily ordered  him  to  perform  it,  the  defendant 
will  be  held  to  have  waived  the  defense  of  as- 
sumption ot  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  847.] 


2.  ICastbb  akd  SsBVAirr  ®s>27a(^)— Acnoir 

FOB  IWJUBT  —  ASSUXPTION  OF  RiSK  —  LlA- 
BtLITT, 

When  the  sole  ground  of  negligence  alleged 
and  relied  upon  is  that  the  danger  was  known 
to  the  defendant,  and  was  unknown  to  the  plain- 
tiff, and  could  not  have  been  observed  by  him 
in  the  exercise  of  ordinary  care  and  diligence,  it 
is  not  necessary  to  prove  that  the  defendant 
peremptorily  ordered  hiih  to  perfonn  the  service 
over  bis  protest  It  is  sufficient  in  that  regard 
if  the  service  rendered  was  in  the  line  of  plain- 
tifiTs  employment  and  was  consented  to  by  de- 
fendant without  notifying  plaintiff  of  the  hid- 
den danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  972.] 

3.  TBIAL  «=>251(8)— iNSTBUCTIONS-iAPPLICA- 
B1I.ITT  TO  IBSDES  —  NboLIQENCK  NoT  Ai,- 
I/EOBO. 

When  the  pctitioD  in  such  case  contains  al- 
legations that  the  defendant  did  many  things 
negligently  without  ailing  any  facts  that  would 
amount  to  actionable  negligence  except  in  one 
particular,  it  is  erroneous  to  give  the  whole  pe- 
tition in  charge  to  the  jury,  and  instruct  them 
that  if  they  find  defendant  gnUty  of  any  act  of 
negligence  alleged  in  the  petition  they  shall  find 
for  the  plaintiff. 

[Ed.  Note;^For  other  cases,  see  Trial,  Cent 
Dig.  t  693.] 

4.  Tbiai,  «=251(8)— iNSTBUomoNa— Appuca- 
MUTT  TO  Issues  —  Neqliqenob  Not  Al- 
leged. 

The  court  in  its  charge  to  the  jury  described 
an  alleged  act  of  the  defendant  that  was  not 
of  itself  counted  upon  as  negligence  justifying 
a  recovery,  from  which  the  jury  might  infer 
Uiat  If  that  act  was  proved  they  should  find 
for  the  plaintiff.    His  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  593.] 

Appeal  from  District  Oourt,  Douglas  Coun- 
ty ;  Troup,  Judge. 

Action  by  Foster  M.  Shick  against  F.  H. 
Johnson,  first  and  real  name  unknown,  doing 
business  under  the  firm  name  and  style  of 
the  Omaha  Steel  Construction  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

J.  C.  Kinsler,  of  Omaha,  for  appellant. 
McLaughlin  &  Neely,  of  Omaha,  for  appellee. 

SEDQWICK.  J.  Foster  M.  Bhlck,  an  em- 
ployi  of  Frederick  H.  Johnson,  recovered  a 
Judgment,  against  Mr.  Johnson  in  the  sum  of 
$13,750  for  damages  caused  by  an  Injury 
while  he  was  in  Johnson's  employment 
Johnson  was  insured  as  an  employer  by  the 
Casualty  Company  of  America,  and  the  suit 
against  him  was  defended  by  the  company. 
Afterwards  an  appeal  was  taken  to  this 
court,  but  no  supersedeas  bond  was  given. 
Proceedings  were  begun  against  Mr.  Johnson 
to  enforce  collection  of  the  Judgment,  and 
thereupon  he  settled  with  the  plaintiff  by 
giving  him  two  promissory  notes,  one  in  the 
sum  of  $5,000,  the  amount  for  which  the 
Casualty  Company  had  insured  him,  and  the 
other  for  the  remainder  of  the  Judgment  Mr. 
Shlck  then  dismissed  the  appeal.  Upon  mo- 
tion and  showing  the  court  found  that  by  the 
terms  of  the  policy  of  insurance,  it  was  agreed 
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that  the  compaay  should  defend  In  the  name 
of  the  Insured  any  action  agalnat  him  In 
which  the  company  would  be  liable  under  the 
terms  of  Its  policy,  and  that  the  company 
had  so  defended  the  action  and  in  the  name 
of  the  insured  had  taken  the  appeal.  The 
motion  of  the  company  for.  rehearing  of  the 
order  permitting  the  dismissal  of  the  appeal 
was  sustained.  The  order  dismissing  the  ap- 
peal was,  "set  aside,  case  to  be  determined 
In  Its  regular  order."  The  case  was  argued 
and  submitted  upon  its  merits. 

The  defendant  is  a  contractor  and  builder, 
and  the  plaintiff  was  In  his  employ.  The 
action  Is  to  recover  damages  for  an  injury 
sustained  by  the  falling  of  a  beam  and  col- 
umn that  the '  plaintiff  and  other  employes 
were  attempting  to  place.  The  plalntlft  to 
his  brief  states  the  conditions  surrounding 
the  accident  as  follows: 

"During  the  month  of  July,  1914,  the  appellee 
was  at  work  with  two  other  men  in  the  basement 
of  a  building  in  the  process  of  conatrnction  in 
the  dty  of  Omaha.  The  three  men  were  em- 
ployes of  the  appellant,  and  were  engaged  in 
the  erection  of  iron  l-Deams  in  the  aforesaid 
building.  The  three  men  had  set  the  first  iron 
column  in  place  on  its  foundation  and  had  just 
raised  the  first  I-beam  and  landed  it  in  place 
BO  that  one  end  rested  on  the  brick  wall  at  the 
west  side  of  the  building,  and  the  other  end  rest- 
ed on  the  woat  bracket  of  the  first  iron  colnmn. 
*  *  *  After  tliis  first  I-beam  had  been  hoisted 
into  place,  wooden  braces  were  placed  against 
it,  one  on  each  side,  for  the  purpose  of  bracing 
it  firmly  in  order  to  prevent  it  from  toppling 
over.  The  upper  end  of  each  «^  the  planks, 
which  were  used  as  braces,  was  put  in  the  angle 
between  the  web  and  the  upper  fiange  of  the 
I-beam,  and  tho  lower  end  was  driven  or  pushed 
into  the  ground.  One  of  these  wooden  braces 
was  placed  opposite  each  other  on  each  side  of 
the  I-beam,  a  short  distance  west  of  the  first 
column.  After  the  work  had  reached  this  stage, 
the  appellee  or  plaintiff  injured  bis  finger  while 
he  was  endeavoring  to  move  an  I-beam  lying  on 
the  ground  and  immediately  left  the  excavation 
and  went  up  onto  the  street  in  order  to  have 
his  finger  dressed.  The  foreman,  Frank  Paint- 
er, and  the  other  workman,  Ernest  H.  Peters, 
remained  in  the  basement  while  the  plaintiff 
went  up  onto  the  street.  WhUe  the  plaintiff 
was  absent  from  the  basement^  the  foreman  and 
Peters  moved  the  derrick,  which  had  been  used 
in  hoisting  the  first  I-beam  into  position,  from 
the  place  where  it  had  been  when  the  plaintiff 
left  the  basement  to  have  his  finger  dressed,  to 
a  position  farther  east,  in  order  that  the  derrick 
would  be  in  position  to  hoist  the  second  I-beam 
into  its_  proper  place.  In  moving  tho  derrick, 
the  plaintiff  claimed  that  the  wooden  braces, 
which  had  been  placed  against  the  first  I-beam, 
as  hereinbefore  set  out,  had  been  taken  down  in 
order  to  get  the  derrick  by,  and  were  not  put 
back  into  place.  The  plaintiff  was  absent  from 
the  excavation  a  few  minntes  (about  ten),  and 
when  he  returned  to  the  basement  he  found  that 
the  derrick  had  been  moved  by  the  foreman  and 
the  other  workman,  as  stated  above.  The  sec- 
ond colnmn  was  then  put  in  place,  and  the  rais- 
ing of  the  second  I-beam  was  commenced.  The 
foreman.  Painter,  stood  a  short  distance  east 
of  Shick,  taking  the  slack  off  from  the  drum 
forming  a  part  of  the  derrick,  and  Peters  was 
directed  to  turn  the  windlass,  by  which  the 
I-beam  was  raised.  The  plaintiff  stood  upon 
the  gronnd  and  steadied  the  I-beam  by  holding 
his  hand  on  it,  as  it  was  hoisted,  preventing  it 
from  striking  against  the  column  as  it  ascend- 
ed.   After  the  I-beam  had  been  hoisted  to  the. 


required  height,  It  was  necessary  to  land  it  on 
the  brackets  attached  to  the  first  and  second 
iron  columns.  This  was  the  work  assigned  to 
Shick,  and  as  soon  as  the  I-beam  had  reached 
the  desired  height  and  the  hoisting  process  had 
stopped,  the  foreman  nodded  to  Shick,  indicat- 
ing, as  the  plaintiff  claimed,  that  it  was  time 
for  him  to  commence  his  work  of  landing  the 
beam  on  tho  column  in  its  proper  position.  Im- 
mediately upon  perceiving  the  foreman's  nod, 
Shick  turned  around  and  started  to  climb  up 
the  first  iron  column  in  order  to  connect  the 
beam  to  the  column.  While  he  had  hold  of 
the  column,  it  swayed  and  toppled  over  on  him 
before  he  could  get  out  of  its  way.  •  •  • 
When  he  returned  to  the  basement,  •  •  • 
the  plaintiff  testified  that  he  did  not  observe  or 
know  that  the  master  had  removed  the  wooden 
braces  which  held  l^o  beam  and  column  in  a 
secure  and  steady  position,  and  that  no  one  call- 
ed his  attention  to  the  fact  that  the  braces  had 
been  removed.  After  the  second  I-beam  had 
been  raised  to  the  required  height,  and  the  fore- 
man indicated  by  a  nod  of  the  head  that  the 
time  to  connect  the  beam  to  the  column  had  ar- 
rived, Shick  promptly  proceeded  to  perform  his 
duty.  He  was  crushed  by  the  collapse  of  the 
beam  and  column,  due  to  the  absence  of  braces." 

When  the  plalntlft  was '  testifying  as  a 
witness  in  his  own  behalf  he  was  questioned, 
and  answered  as  follows: 

"Q.  Then  •  •  *  after  the  beam  had  been 
raised  so  you  could  hardly  touch  it  any  more, 
what  did  Painter  do?  A.  Well,  Peters  stopped 
turning,  and  Painter  kept  hold  of  the  line,  and 
nodded  his  head  to  me,  and  I  turned  aroimd  and 
started  to  climb  the  column.  Q.  Now,  Mr. 
Shick,  with  the  situation  as  it  was  there,  with 
the  beam  up  as  high  as  you  could  reach  or  a 
little  higher,  and  Mr.  Peters  having  stopped 
turning  the  crank,  and  Mr.  Painter  facing  the 
work  and  giving  you  that  nod,  what  did  that  nod 
mean  to  yon?  A.  That  was  an  order  for  me 
to  connect  the  beam  to  the  ccdumn." 

The  defendant  objected  to  all  of  this  ev- 
idence as  incompetent  and  immaterial,  and 
now  insists  that: 

"It  was  wholly  immaterial  what  the  condition 
of  the  plaintiff^  mind  may  have  been  at  the 
time  as  to  whether  the  alleged  nod  of  the  fore- 
man meant  anything  to  him,  or  what  it  meant, 
or  'what  he  understood  it  meant  to  himself,'  or 
'how  he  interpreted  it  to  himself.' " 

[1]  If  the  plaintiff  knew  the  existing  con- 
dlUoas  and  the  danger  involved  in  attempting 
to  climb  this  column  under  the  circumstanc- 
es, and  had  protested  to  the  foreman  against 
performing  such  a  service  on  account  of  the 
danger,  and  was  now  relying  upon  the  order 
of  the  foreman  to  proceed  and  climb  the  col- 
umn for  the  purpose  Indicated  notwithstand- 
ing the  apparent  danger  In  doing  so,  to  sup- 
IMrt  such  a  cause  of  action  It  would  be  nec- 
essary to  prove  that  the  foreman  Intended 
to  and  did  give  such  order.  Such,  an  order 
of  the  foreman  under  such  circumstances 
would  preclude  the  defendant  from  avalUng 
himself  of  the  defense  that  the  plaintiff  as- 
sumed the  risk  of  such  apparent  dangers. 
But  the  plaintiff  did  not  bring  his  action, 
and  does  not  now  present  it,  on  any  such 
theory.    He  allegeld  In  his  petition: 

"That  solely  and  entirely  b;  reason  of  the 
carelessness  and  negligence  of  the  defendant 
and  its  duly  authorized  foreman,  Frank  K. 
Painter,  in  removing  the  above-described  props, 
and  in  carelessly  and  negligently  failing  to  warn 
or  advise  the  plaintiff  of  the  unsafe  and  danger- 
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oua  condition  wUdh  bad  b«en  created,  and  of 
the  danger  arising  aa  a  result  of  the  removal  of 
the  said  props  or  braces,  and  without  any  negli- 
gence or  carelfessnesa  on  the  part  of  the  plain- 
tiff whatsoever,  said  plaintiff  was  injured  aa 
hereinafter  set  forth." 

An.d  he  says  in  his  brief : 

"The  statement  that  the  plaintiff  waa  ordered 
to  climb  up  the  iron  column  was  a  mere  incident, 
and  the  plaintiffs  case  does  not  in  any  way  de- 
pend upon  the  question  of  whether  or  not  such 
order  was  given.  1;be  negligence  complained  of 
was  that  the  defendant,  acting  through  its  fore- 
man, failed  to  notify  the  plaintiff  of  the  removal 
of  the  braces  after  he  returned  from  the  street, 
and  the  further  fact  that  the  foreman  permitted 
and  allowed  the  plaintiff  to  climb  up  the  iron 
column  without  warning  or  advising  him  of  the 
removal  of  the  props,  and  of  the  dangerous  and 
unsafe  ctmdition  of  the  premises,  which  condi- 
tion was  a  result  of  dionges  made  during  the 
plaintiff's  absence." 

A  nod  of  the  foreman's  head  nnder  the 
drcuiDstances  would  be  wholly  inadequate 
as  a  peremptory  order  that  the  plaintiff 
ehould  proceed  to  climb  the  column  against 
his  protest  that  it  was  dangerous  to  do  so 
with  the  braces  removed.  And  evidence  that 
plaintiff  so  interpreted  the  nod  would  be  in- 
competent upon  such  an  issue,  but  as  an  in- 
dication that  they  were  ready  to  have  the 
column  attached  to  the  I-beam,  such  evidence 
might  be  competent. 

The  issue  of  negligence  stated  in  the  pe- 
tition and  tried  by  the  parties  seems  to  be 
as  the  plaintiff  states : 

"That  the  defendant,  acting  through  its  fore- 
man, failed  to  notify  the  plaintiff  of  the  remov- 
al of  the  braces  -after  be  returned  from  the 
street,  and  the  farther  fact  that  the  foreman 
permitted  and  allowed  the  plaintiff  to  climb  up 
the  iron  column  without  warning  or  advising 
him  of  the  removal  of  the  props,  and  of  the  dan- 
gerous and  unsafe  condition  of  the  premises." 

[2,  3]  The  petition  was  long,  and  contains 
several  allegations  that  the  defendant  negli- 
gently did  various  things,  without  alleging 
any  fact  that  would  amount  to  actionable 
negligence,  except  In  the  one  particular  be- 
fore stated,  and  the  court  in  its  instructions 
recited  to  the  jury  substantially  all  of  the 
allegations  of  the  petition.  The  court  gave 
a  very  suitable  Instruction  for  the  plaintiff 
upon  the  issue  of  negligence  presented  by 
the  petition,  and  then  gave  numerous  In- 
structions tending  to  confuse  the  Issues  pre- 
sented. In  one  Instruction  the  jury  was 
told  that: 

"The  plaintiff  claims  that  defendant's  fore- 
man ordered  him  to  connect  the  second  beam 
to  the  column  which  fell,  and  that  such  order 
was  conveyed  to  the  plaintiff  bjf  the  defendant's 
foreman  moving  or  nodding  bis  head,  and  the 
movement  of  said  foreman's  eyes  from  the  plain- 
tiff to  said  column,  and  that  thereupon  plaintiff, 
understanding  that  he  was  order^  to  ascend 
said  column,  proceeded  to  do  so  in  compliance 
with  such  order  from  the  foreman ;  this  is  de- 
nied by  defendant;  anfl  it  is  for  you  to  deter- 
mine, taking  into  oonsideration  all  of  the  facts 
and  circumstances  of  the  case  as  shown  by  the 
evidence,  whether  or  not  such,  order  was  given. 
In  this  behalf  you  are  instructed  that  in  giving 
an  order  or  direction  by  a  foreman  to  a  serv- 
ant working  under  his  supervision,  it  is  not  ab- 


solutely necessaij  that  aaA  order  or  direotioD 
be  given  by  word  of  month  or  word  spoken,  but 
the  same  may  be  conveyed  by  gesture,  sign,  or 
signal,  such  as  a  significant  movement  or  nod 
of  the  head,  and  movement  of  the  eyes  by  the 
person  wishing  to  convey  to  sudi  workman  such 
order  or  command.  It  is  sufficient  if  the  person 
so  making  such  gesture  of  the  head  and  eyes 
meant  to  convey  to  the  workman  the  order  to 
do  the  act  in  question,  and  the  workman,  so  un- 
derstanding it,  undertook  to  comply  with  such 
order." 

This  instruction  was  clearly  erroneous. 
In  connection  with  the  statement  of  the  case 
as  alleged  in  the  petiticw,  it  conveyed  to  the 
jury  the  idea  that  they  might  find  for  the 
plaintiff  upon  the  negligence  of  this  nod  of 
the  head  alona  Whereas  that  evidence  was 
of  no  Importance  unless  the  defendant  had, 
in  the  plaintiff's  absence,  made  the  condi- 
tions such  that  It  was  unusually  dangerous 
to  attempt  to  connect  the  I-beam  with  the 
column,  and  the  plaintiff  was  not  aware  of 
such  change  in  conditions  and  could  not  have 
observed  it  by  exercising  reasonable  care 
and  caution.  It  is  not  clearly  shown  why 
the  plaintiff  did  not  observe  that  these  brac- 
es had  been  removed.  They  are  described 
as  timbers  or  planks,  and  most  have  been 
very  prominent,  extending  as  they  did  from 
the  I-beam,  eight  feet  or  more  from  the 
floor,  to  a  considerable  distance  on  either 
side,  where  they  were  firmly  planted  In  the 
ground.  If  be  did  observe  or  might  with  rea- 
sonable care  have  observed  that  these  braces 
had  been  removied  and  proceeded  to  connect 
the  I-beam  without  protest  on  account  of 
the  increased  danger,  he  assumed  the  risk 
of  so  doing,  and  a  nod  of  the  foreman's  head 
would  in  any  view  of  the  matter  amount 
to  no  more  than  consent  that  plaintiff  might 
do  so — ^It  could  not  be  considered  as  a  per- 
emptory order  against  plaintiff's  protest 
which  might  result  in  his  discharge  If  he 
failed  to  obey. 

[♦]  The  court  erred  also  in  reciting  the 
whole  petition  to  the  jury.  If  the  evidence 
of  the  removal  of  the  braces  and  of  due  care 
and  caution  on  the  part  of  the  plaintiff  had 
been  sufficient,  the  court  should  have  sub- 
mitted to  the  jury  the  question  of  assump- 
tion of  risk. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

HAMER,  J.,  not  sitthig. 


CRISWELIi  et  aL  t.  CRISWBLL  et  al. 

(No.  19142.) 

(Supreme  Court  of  Nebraska.     May  19,  1917.) 

fSyllalvt  hy  the  Court.) 

1.    llEUAIirDERS  €=>17(3) — HOSTILK  CEARACTEa 

OF  Possession  by  Sibangbb  —  Noiice  to 

Remain  UEBMAN. 
The  j^ossession  of  land  by  one  who  holds  un- 
der a  void  administrator's  deed,  the  land  beinz 
sold  to  pay  debts  of  the  estate,  will  be  construed 
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to  be  hoadle  and  a'dTerse  to  a  TenuJndetman,  ao 
as  to  commeDce  the  runniog  of  the  statute  Dar- 
Ting  action  for  the  recovery  of  the  title  or  pos- 
session of  the  land,  from  the  time  that  he  knows 
that  the  possessor  claims  the  entire  estate  in 
his  own  rteht,  or  from  the  time  when,  in  the  ex- 
ercise of  reasonable  care  for  his  own  rights,  he 
should  have  known  that  the  land  was  so  held  by 
the  one  in  possession. 

[Ed.  Note. — For  other  cases,  see  Eemainders, 
Cent.  Dig.  §  16:    limitation  of  Actions,  Cent. 
Dig.  i  231.] 
2.  Lm  Estates  «=98— Advebse  Possession 

BT  Lot  Tenant— Remaihdebmen. 
"The  possession  of  land  by  a  life  tenant  will 
not  be  construed  to  be  hostile  and  adverse  to  a 
reipaindermaa  unless  the  Icnowledge  is  clearly 
brought  home  to  the  latter  that  the  life  ten- 
ant claims  the  entire  estate  in  his  own  right,  ad- 
verse and  hostile  to  any  claim  or  interest  in  the 
land  by  the  remainderman  or  others  claiming 
under  him."  Manrer  v.  Reifschneider,  89  Neb. 
673,  132  N.  W.  197,  Ann.  Gas.  1912C,  643. 

[ESd.  Note.— For  other  cases,  see  Life  Bstatea, 
Cent  Dig.  |i  24-28.] 

8.  Cases  Ovebbttled. 

Hobson  V.  Huxtable,  79  Neb.  334, 112  N.  W. 
858,  McFarland  v.  Flack,  87  Neb.  452,  127  N. 
W.  375,  Helming  v.  Forrester,  87  Neb.  438,  127 
N.  W.  373.  and  Bohrer  v.  Davis,  94  Neb.  367, 
143  N.  W.  209,  Ann.  Cas.  1915A,  992,  in  so  far  as 
they  are  in  conflict  with  the  role  as  herein  stat< 
ed,  are  overruled. 

4.  E?7IDEIfCB  «=)70— PBEStrMPTIONS— AdMINIB- 

tratob'b  Salb— WRrrrBN  Consent. 
On  the  trial  of  the  case,  a  transcript  of  the 
proceedings  in  the  district  court,  leading  up  to 
the  administrator's  sale  and  confirmation  there- 
of, was  introduced  without  objection,  which 
showed  written  consent  upon  the  part  of  cer- 
tain of  the  remaindermen,  then  minors,  to  the 
sale.  The  original  document  was  not  introduc- 
ed. Held,  that  this  constituted  presumptive  evi- 
dence that  the  consent  purporting  to  bo  signed 
by  them  was  a  genuine  instrument. 

[Fd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  91.] 

5.  Infants  «=>30(2)  —  Sale  bt  Exectttob  — 
disaffiemance— estoppei.. 

Upon  becoming  of  age,  it  became  the  duty  of 
such  remaindermen  to  affirm  or  disaffirm  the 
sale.  Failure  to  disaffirm  such  sale  within  a 
reasonable  time  after  maturity  would  constitute 
an  estoppel  against  them  from  disputing  the  ti- 
tle of  the  purchaser  at  the  sale. 
.  nSd.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  SS  45,  54,  65.] 

Appeal  from  District  Oonrt,  Knox  County ; 
Wielch,  Judge. 

Action  by  Lydia  J.  CrlSTrell  and  others 
against  John  M.  Crlswell  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded. 

McGUton,  Oalnes  &  Smith,  of  Omaha,  and 
W.  A,  Meserve,  of  Creighton,  for  appellants. 
M.  F.  Harrington,  of  O'Neill,  for  appellees. 

CORNISH,  J.  Over  30  years  ago  Andrew 
Hammond  died,  leaving  a  wife  and  14  chil- 
dren. In  Miiy,  1887,  one  Stolp,  who  succeed- 
ed Andrew  P.  Hammond  as  administrator; 
for  the  purpose  of  paying  debts  of  the  estate 
obtained  leave  and  sold  the  south  half  of  the 
southeast  quarter  of  section  34,  of  the  estate, 
to  one  M.  G.  Owens,  for  the  sum  of  $885,  its 


fair  value,  giving  his  deed,  t>nrportlng  to  con- 
vey the  title,  which  was  confirmed  in  the  dis- 
trict court  December  8,  1887.  From  that  day 
to  this  Owens  and  his  successors,  through 
mesne  conveyances,  have  been  In  open,  noto- 
rious, exdusive,  and  adverse  possession  of 
the  land,  claiming  to  own  the  same  In  fee. 
It  is  agreed  that  M.  O.  Owens-,  purchaser,  was 
a  stranger  to  the  title,  did  not  enter  by  virtue 
of  the  widow's  life  tenancy,  and  that  the  deed 
to  him,  though  color  of  title,  was  void  he- 
cause  the  land  was  part  of  the  homestead. 
This  is  true  unless  certain  heirs  are  estopped 
to  claitn  title — a  matter  not  necessary  to  the 
present  discussion,  but  which  will  be  consid- 
ered later. 

This  action  is  brought  by  some  of  the  heirs 
to  recover  possession  of  and  by  others  to 
quiet  title  to  the  land,  and  for  rents  and 
profits.  The  widow,  owner  of  the  life  estate, 
died  February  26, 1901.  This  action  was  com- 
menced February  14,  1911,  lacking  11  days 
of  being  10  years  after  her  death.  The  de- 
fendant's adverse  possession,  as  above 
stated,  goes  back  to  December  8, 1887.  Three 
of  the  children  had  not  been  of  age  10  years 
when  the  action  was  commenced.  It  is  agreed 
as  to  them  that  the  statute  of  limitations  has 
not  ran.  As  to  the  other  heirs,  more  than  10 
years  having  elapsed  since  they  became  of 
age,  it  is  contended  by  defendant  that  their 
action  is  barred  by  the  10-year  limitation  \)f 
the  statute.  It  is  contended  by  the  plalntifl^s 
that  their  action  to  recover  possession  is  not 
barred  until  10  years  after  the  death  of  the 
life  tenant,  their  mother.-  This  constitutes 
the  main  controversy  whldi  we  have  to  de- 
termine. 

We  must  first  consider  the  law  as  hereto- 
fore decided  i)y  this  court  The  general  rule 
is  that  the  remainderman  has  10  years  in 
which  to  commence  an  action  to  recover  pos- 
session after  the  death  of  the  life  tenant,  and 
cannot  commence  the  action  before  such 
death.  In  the  meantime  the  remainderman 
is  not  without  a  complete  remedy  against 
one  daimlng  adversely.  It  is  expressly  pro- 
vided by  statute  that  he  may  at  any  time 
avail  himself  of  the  action  to  quiet  title,  pro- 
curing a  decree  which  will  determine  his 
right  to  possessiom  at  aach  timer  as  he  may  be 
entiaed  to  it    . 

Presumably,  the  person  in  possession  l&the 
life  tenant,  or  one  in  privity  with  the  life  ten- 
ant, and  generally  such  person's  possession 
will  not  be  adverse  to  the  remainderman. 
Hence  no  cause  will  arise  In  such  cases  until 
the  death  of  the  life  tenant.  Here,  the  rule 
8uiq;K>sea  an  uninterrupted  continuation  of  the 
lelation  of  life  tenant  and  remaindermaa. 
When,  as  in  tJiis  case,  possession  is  in  a  stran- 
ger to  the  title,  who  has  acqfulred  an  inde- 
pendent title,  or  color  of  title,  adverse  to  the 
remainderinau  and  llfte  tenant,  the  question 
bears  a  different  aspect 
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It  Is  Imporbint  to  oonslder  some  of  our  de- 
dslona  HaU  t.  Hooper,  47  Neb.  Ill,  66  N. 
W.  33,  was  an  actl<m  brougtit  by  the  remaln- 
derman  to  qolet  title,  while  the  life  tenant 
was  yet  Uvlns,  against  one  in  possession  un- 
der a  void  deed  like  the  one  in  ooatroTersy. 
The  court  said  the  action  was  the  proper  one, 
but  held  that.  Inasmuch  as  the  defendant's 
possession  had  been  adverse  for  more  than 
10  years  since  plaintiff  arrived  at  maturity, 
the  action  was  barred  and  title  quieted  for- 
ever in  the  defendant.  Lyons  v.  Carr,  77  Neb. 
883,  110  N.  W.  705,  U  like  the  case  in  band: 
Void  administrator's  sale  and  deed  to  pay 
debts  of  the  estate.  The  widow,  life  tenant, 
and  surviving  children  bring  action  to  quiet 
title.  Held,  that  the  statute  commenced  to 
run  from  the  time  of  the  sale,  and  the  court 
quiets  title  forever  in  the  purchaser,  as 
against  the  widiow  and  remainderman.  Hall 
V.  Hooper,  supra.  Is  cited.  Hobson  v.  Hux- 
table,  79  Neb.  834,  on  rehearliig  340,  112  N. 
W.  6558,  was  an  action  to  quiet  title  by  two  re- 
maindermen against  the  adverse  possessor  un- 
der void  deed.  The  life  tenant  died  pending 
suit.  Two  other  remaindermen  filed  cross-pe- 
titions In  ejectment.  The  court  sustained  their 
action,  although  an  action  on  their  part  to 
quiet  title  would  have  been  barred  by  the  run- 
ning of  the  statute  since  tttelr  maturity.  In 
Holmes  v.  Mason,  80  Neb.  448, 114  N.  W.  606, 
plaintiff  was  purdiaser  and  adverse  holder 
under  a  void  deed  at  administrator's  sale  to 
pay  debts.  An  action  was  brought  to  quiet 
title  wlille  the  life  tenant  was  still  living. 
The  court  held  that  the  statute  began  to  run 
when  the  remaindermen  reached  their  major- 
ity, and,  10  years  having  elapsed,  title  was 
quieted  in  the  plaintiff. 

[1-3]  In  the  case  in  hand,  jthree  of  the 
plaintiffs,  not  of  age  10  years  when  the  ac- 
tion was  commenced,  ask  to  have  title  quieted 
in  them.  The  others,  admitting  that  such  ac- 
tion is  barred  as  to  them,  ask  a  recovery  of 
the  land.  As  they  say  in  their  brief:  "What 
we  are  after  \a  this  case  is  the  right  to  raise 
oats,  wheat,  corn,  alfalfa,  and  other  products 
upon  this  land."  They  do  not  care  where  the 
ttUeis. 

This  view,  U  correct,  presents  a  surprising 
state  of  the  law.  Logically,  it  assumes  tliat 
ownership  may  be  In  one  and  use  forerer  in 
another.  It  lets  the  determination  of  the 
question,  who  shall  hare  the  shell  and  who 
the  kernel  of  the  nut,  depend  on  accident.  It 
makes  out  of  remedial  forms  causes  of  action. 
It  will  lead  to  absurd  and  unjust  results.  In 
the  case  in  band,  when  the  life  tenant  died, 
one-half  of  the  remaindermen  were  more  than 
10  years  past  maturity.  If  tliis  view  is 
sound,  then  we  must  say  to  the  ^effendant: 

"Sverything  depends  on  the  time  and  manner 
that  the  facts  of  a  case  happen  to  come  before 
us.  As  it  is,  we  must  gite  to  the  plaintiffs  the 
order  in  ejectment  prayed.  If  yon  had  been 
more  alert  and  quick-witted,  and  had  commenced 
lietlon  to  quiet  title  just  before  the  life  tenant 


died,  your  rights  to  die  land  would  have  been 
secure." 

We  must  say  to  all  but  three  of  the  plain- 
tiffs: 

"Wliile  we  give  you  posaession,  we  cannot 
quiet  titie  in*  yon.  xoar  right  is  barred ;  but, 
after  you  get  possession,  then,  according  to  our 
decisions,  you  may  commence  a  new  action 
against  the  defendants  and  have  title  quieted  in 
yon,  doing  indirectly  what  cannot  be  done  di- 
rectly." 

We  must  say  to  remainderman,  as  in  HaU 
V.  Hooper,  supra: 

"If  yon  bring  your  suit  now,  wbQe  the  life  ten- 
ant is  living,  we  must  defeat  you  because  10 
years  have  elapsed.  If  yoo  will  wait  a  year  or 
bvo,  until  the  life  tenant  lias  died,  yoar  posses- 
sion will  be  sure." 

W^  must  say  to  those  who  have  had  10 
years'  adverse  possession  against  adults: 

"If  you  bring  your  action  now,  your  title  is 
perfect.  If  you  wait,  even  though  you  do  not 
know  that  your  title  is  questioned,  imtil  the  life 
tenant  dies,  though  25  years  hence,  the  judgment 
is  equally  certain  against  you." 

It  is  apparent  that  this  ought  not  to  be, 
and  we  think  is  not,  the  law. 

To  make  one's  rights  depend  upon  facts  or 
events  which  have  not  the  slightest  connec- 
tion with  the  merits  of  the  controversy  is 
both  absurd  and  unjust.  Utigants  cannot 
be  expected  to  know  these  quirks  of  the  law. 
If  one's  right  to  land  against  the  remainder- 
man is  complete  to-day,  it  is  absurd  that  the 
death  of  a  third  party  tomorrow  can  defeat 
those  rights  and  lose  to  him  all  the  benefit 
of  the  situation  which  exists.  The  rights 
ttirough  court  procedure  of  conflicting  claim- 
ants to  land  should  be  mutual  and  equal  so 
far  as  may  be.  The  rule  is  also  unjust  in 
this:  Equitable  conduct  requires  that  one 
should  make  a  timely  assertion  of  his  rights 
against  another  who  he  Imows  may  be  acting 
in  innocence  of  his  claim.  The  moral  prin- 
ciple ut)on  which  estoppel  is  based  applies. 
While,  ordinarily,  one  has  the  undoubted 
right  to  bring  his  action  within  the  statutory 
period,  yet,  as  held  in  Hawley  v.  Von  Lanken, 
75  Neb.  697, 106  N.  W.  456,  and  afterwards  in 
Foltz  V.  MaxweU,  100  Neb.  718,  161  N.  W. 
254,  courts  of  equity  have  Inherent  power  to 
refuse  relief,  after  undue  and  inexcusable 
delay,  independent  of  the  statute,  when  not 
to  do  80  would  work  injustice  in  the  par- 
ticular case. 

In  so  far  as  the  view  under  discussion  re- 
flects (be  holding  In  Hobson  y.  Huxtable, 
supra,  that  case  should  be  overruled.  To 
quote  from  defendant's  brief: 

"Either  this  court  was  wrong  in  Hall  v.  Hoop- 
er and  Holmes  v.  Mason  or  in  Hobson  v.  Hux- 
table. (Also  Lyons  v<  Carr,  supra.)  It  la  to  be 
remembered  that  the  court  decreed  in  Holmes  v. 
Mason  that  the  possession  of  Holmes,  even  pend- 
ing the  life  estate  outstanding,  was  sufficient  on 
which  to  base  a  decree  quieting  the  title  ot 
Holmes  against  the  remaindermen  not  under  dis- 
ability. If  we  are  going  to  adopt  the  proposition 
that  there  cannot  be  any  adverse  possession  as 
against  the  remaindermaa,  pending  a  life  estate^ 
then  HaU  v.  Hooper  and  Holmes  t.  Mason  are 
both  wrong.  It  is  anomalous  to  assert  that  an 
advecse  right  of  posseasioa  may  luu  against  re- 
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maiBdermen  snfficient  to  enable  the  advene' 
bolder  tQ  quiet  his  title  against  the  cliums  of  the 
remaindermen,  and  at  the  lame  time  bold  that 
the  right  of  the  lemaindermen,^  ao  far  as  any 
possessor;  action  ia  concerned,  is  not  barred  by 
the  statute  of  limitations.  Yet  if  it  is  true  that 
there  cannot  be  any  adverse  holding  by  one  In 
possession  during  the  life  of  the  life  tenant  out 
of  poBseasion  as  asainst  the  remainderman,  then 
certainly  it  should  be  held  that  the  remainder^ 
man  loses  no  rights  whatsoever,  either  in  law  or 
In  equity,  by  such  possession.  If  the  possession 
may  be  adverse  to  remainderman  during  the  life 
of  the  life  tenant  as  decided  in  Hall  v.  Hooper 
and  in  Holmes  v.  Mason,  then  correlatively  the 
same  adverse  possession  that  would  bar  the  re- 
mainderman's right  to  quiet  his  title  shonld  give 
the  adverse  holder  the  right  to  maintain  and 
obtain  a  decree  quieting  title  against  him.  It 
is  unreasonable  to  assert  that  while  the  statute 
has  run  against  the  action  to  quiet  title,  by 
reason  of  adverse  possession,  yet  the  possessory 
right  remains  intact.  Under  the  Huztable  Case 
the  court  could  put  the  barred  remainderman 
into  possMsion,  and  then,  having  put  him  there, 
could,  under  the  doctrine  laid  down  in  Batty  v. 
Oity  of  Hastings,  6a  Neb.  26  [88  N.  W.  ISSl, 
and  Dringman  v.  Keith,  86  Neb.  476  |125  N.  W. 
lOSO],  quiet  the  title  and  so  do  by  indirection 
what  the  court  has  in  all  cases  asserted  might 
not  be  donew" 

Section  6266,  Rev.  St.  1913,  proviaes: 
"An  action  may  be  brought  •  *  •  by  any 
person  or  persons,  whether  in  actual  possession 
or  nut,  claiming  title  to  real  estAte  against  any 
person  or  persons  who  claim  an  adverse  estate 
or  interest  therein,  for  the  purpose  of  deter- 
mining such  estate  or  interest,  and  quieting  the 
tiUe." 

Section  6268  provides: 

"Any  person  or  persona  having  an  interest  in 
remainders  or  reversion  in  real  estate  shall  be 
entitled  to  all  the  rights  and  benefits  of  this 
article." 

As  to  half  the  remaindermen  in  tbis  action, 
more  than  10  years  had  elapsed  since  their 
arriving  at  maturity  and  the  death  of  their 
mother,  the  life  tenant  If  either  they  or  the 
defendant  had  commenced  action  just  before 
the  mother  died,  this  court,  following  its 
decisions  (there  is  not  one  to  the  contrary), 
would  have  quieted  title  in  the  defendant. 
It  seems  that  the  above^quoted  statutes  make 
such  decisions  necessary.  Such  decisions, 
too,  would  have  been  made  upon  the  ground 
that,  10  years  having  elapsed,  the  defendant's 
adverse  possession  had  ripened  Into  title. 
Statutes  of  limitations  as  to  land  bar  rights, 
not  reiiiedlee.  This  court  has  distinctly- 
held  that  in  substance.  In  Postal  v.  Martin, 
4  Neb.  (Unof.)  534,  95  N.  W.  8,  we  held: 

"Adverse  possession  of  lands  for  the  period  of 
limitations  operates  of  itself  as  a  grant  of  all 
adverse  titles  and  interests  to  the  occupant." 

The  facts  existing,  title  vests  by  statute. 
Gatllng  V.  Lane,  17  Neb.  77,  22  N.  W.  227. 
How  can  it  be  said  that  these  plainttCTs  still 
have  their  remedy  In  ejectment  when  their 
title  had  gone,  and  coitsequently  their  right 
to  possession?  To  so  hold  is  equivalent  to 
reversing  several  of  our  decieioDs  as  to  the 
nature  oC  the  har  of  the  statute  as  applied  to 
land.  In  Foree  t.  Stubbe,  41  Neb.  271,  59 
N.  W.  798,  we  held: 

"The  purpose  of  the  act  of  187S,  entitled  'An 
act  to  quiet  title  to  real  estate'  (sections  67,  68^ 
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69,  c.  73,  Comp.  St),  was  to  abolish  the  fictloi» 
of  constructive  possession  and  prevent  a  multi- 
plicity of  suits,  by  a  determination  in  one  ac- 
tion of  the  rights  of  all  persons  asserting  title  to 
real  estate." 

From  the  time  of  the.  passage  of  that 
remedial  statute,  with  or  without  a  statute  of 
limitations,  It  became  iocumbent  upon  all 
persons  claiming  an  Interest  or  title  in  land 
to  make  a  timely  assertion  of  their  claims. 
Hawley  t.  Von  Lanken  and  Foltz  v.  Maxwell, 
supra.  This  seems  to  be  the  holding  in  other 
Jurisdictions.  In  Marray  v.  Qulgley,  119 
Iowa,  6i  14,  92  N.  W.  869,  872  (97  Am.  St 
Bep.  276),  the  court,  in  discussing  this  stat- 
ute, says  that  there  can  be  no  hardship  in 
such  a  rule,  and  adds: 

"And  more  especially  is  this  true  where  the 
possession  is  or  may  be  held  under  a  title  entire- 
ly independent  of  and  hostile  to  the  life  ten- 
ant" 

In  Crawford  v.  Mel«,  123  Iowa,  610,  618, 
99  N.  W.  186,  189  (66  L.  R.  A.  164,  101  Am. 
St.  Rep.  837),  the  court,  commenting  uiwn 
this  rule,  states  that: 

It  "involves  no  hardship,  and  the  beneficent  ef- 
fect thereof  must  be  to  bring  up  for  settlement 
disputed  questions  of  title  before  becoming  stale, 
and  while  yet  the  facts  are  within  reach  vt  the 
parties  interested." 

See,  also,  1  R.  O.  I».  743. 

This  court  has  held  that,  as  between  coten- 
ants,  where  the  acts  of  one  unequivocally  * 
show  adverse  possession,  or  conduct  amount- 
ing to  an,  ouster,  the  statute  of  limitations 
conunencen  to  run  as  against  the  other  coten- 
ant 

As  between  life  t^ients  and  remaindermoi, 
we  have  held  that  the  statute  commences  to 
run  in  favor  of  the  life  tenant  whenever 
knowledge  Is  clearly  brought  home  to  the  re- 
mainderman that  the  life  tenant  claims  the 
entire  estate.  Maurer  v.  Reif8chneid»r,  89 
Neb.  678,  132  N.  W.  197,  Ann.  Oas.  19120,  643. 
Wh«i  the  statute  should  begin  to  run  depends 
somewhat  wi  the  character  of  the  possession. 
When,  as  in  this  case,  thi  person  in  poesesaloD, 
purchased  at  admlniatrator's  sale,  is  a  stran- 
ger to  the  title,  and  did  not  acquire  any  es- 
tate, possessory  right  or  claim  through  the 
life  tenant,  the  remaindermen  are  mach  more 
likely  to  know  the  situation  than  If  It  were 
adverse  possession  by  a  life  tenant,  and  less 
likely  to  be  deceived  as  to  the  character  of  the* 
possession  that  Is  claimed.  As  against  the  re- 
maindermen, it  would  seem  equitable  that  the 
adverse  holding  should  commence  the  running 
of  the  statute  whenever  they  hare  actual 
knowledge  of  such  possession,  or  whenever, 
in  the  exerdse  of  reosonabto  care  and  pru- 
dence, they  should  have  acquired  such  knowl- 
edge. 

In  the  case  before  us,  the  heirs  must  have 
known  of  the  adverse  holding  by  defendant  at 
all  times.  While  the  evidence  Is  not  (dear  and 
specific  on  this  point  the  fact  remains  that 
the  remaindermen  lived  across  the  street  from 
the  land  In  controversy  while  the  defendant 
lived  thereon.    It  will  also  be  recalled  that 
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in  1886  the  widow  petitioned  for  the  sale  of 
the  land  to  pay  the  debts  of  the  estata  Of 
«ourse,  the  statute  would  not  commence  to 
run  until  the  children  had  arrived  at  th^r 
majority. 

The  argument  has  another  phase  which  de- 
serves our  attention.  The  statute  applicable 
<R6v.  St  1913,  i  7564)  reads  as  follows: 

"An  action  for  the  recovery  of  the_  title  or 
possession  of  lands,  tenements  or  hereditaments, 
•  •  •  can  only  be  brought  within  ten 
years  after  the  cause  of  action  shall  have  ac- 
crued." 

Sometimes  statutes  relate  to  remedy.  TUa 
calls  on  us  to  determine  what  is  the  cause  of 
action,  for  the  reason  that  if  an  action  to  quiet 
title  and  one  to  recover  possession  are  two 
remedies  for  one  cause  of  action,  then  the 
-statute  would  be  ooncliisive  in  this  case. 
Miss.  Code  Pleading  (3d  Ed.)  {  1,  defines  a 
civil  action,  and  then  says: 

"As  the  action  is  a  Jadicial  proceeding  for  the 
redress  or  prevention  of  a  wrong,  the  cause  of 
action  must  necessarily  be  the  wrong  which  is 
committed  or  threatened,  and  the  object  of  a 
specific  action  is  such  redress  or  prevention  by 
means  of  the  relief  which  is  sought." 

The  cause  of  action  must  be  some  wrong 
conunitted  or  threatened  touching  one's 
rightful  claim  to  the  land.  As  to  the  re- 
mainderman, his  cause  of  action  In  an  action 
to  quiet  title  against  one  in  poBseesi(»,  clalm>- 
•  Ing  title  adversely,  and  his  action  to  recover 
possession  are  identical.  In  both  cases  his 
cause  of  action  Is  the  adverse  claimant's  pos- 
session, coupled  with  a  wrongful  claim  of 
ownerdilp.  It  is  the  wrongful  refusal  to 
recognize  the  plaintllTs  rights  in  the  land. 
On  this  iMrinciple  that  "the  Identity  of  the 
cause  of  action  is  preserveid,"  this  court 
has  permitted  actions  to  recover  possession 
to  be  ccHiverted  into  actions  in  eqnlty,  and, 
conversely,  actions  to  quiet  title  to  be  con- 
verted Into  ejectment  actions,  and  has  held 
that  the  commencement  of  elthor  stops  the 
running  of  the  statute.  The  forms  of  action 
go  to  the  remedy,  not  to  the  cause.  Gregory 
v.  Lancaster  County  Bank,  16  Neb.  411,  20 
N,  W.  286;  McKeighan  v.  Hopkins,  19  Neb. 
33,  26  N.  W.  614;  Homan  v.  H^lman,  85 
Neb.  414,  63  N.  W.  868;  Scroggin  v.  John- 
ston, 46  NebL  714,  64  N.  W.  236;  Butler  v. 
Smith,  84  Neb.  78, 120  N.  W.  1106,  28  L.  R.  A. 
•<N.  S.)  436. 

This  view  is  conststent  with  this  court's 
taoldlngB,  above  mentioned,  that  statutes  of 
limitations  bar  rights.  Postal  v.  Martin, 
and  Gatltng  v.  Lane,  supra.  To  hold,  as  we 
always  have,  that  the  quia  timet  action  be- 
gins running  with  adrerse  possession,  and 
also  hold  that  afterwards,  by  reason  of  a 
death,  a  new  statute,  allowing  another  rem- 
edy involving  tltW  oommencea  "running,  Is 
In  defiance  of  those  'decisions  and  of  logic. 

We  have  found  only  four  cases  decided 
that  are  lilse  the  instant  case,  where  the  ad- 
verse holder  was  a  stranger  holding  by  inde- 
pendent title,  not  In  privity  with  the  life 
tenant,    ^niree  of  these,  including  the  latest, 


are  in  conformity  with  ttSa  opinion,  the  Hnx- 
table  Case  being  the  exception. 

Other  cases  have  been  decided  where  the 
contest  was  between  the  remainderman  and 
the  life  tenant  or  one  in  privity  vrtth  the  life 
tenant  The  presumption  of  fact  Is  that  the 
possession  of  the  life  tenant,  or  one  holding 
under  or  through  the  life  tenant,  is  lawful 
and  not  adverse.  Remaindermen  have  the 
right  to  act  on  that  presumption,  and  not 
be  charged  with  the  duty  of  keeping  their 
estate  under  constant  observation.  We  held 
in  Iilaurer  v.  Reif  Schneider,  supra,  that  the 
statute  would  not  begin  to  run  in  sudi  cases 
until  knowledge  of  the  adverse  holder's 
claim  to  the  entire  estate  had  been  brought 
home  to  the  remainderman.  In  these  cases 
there  is  a  conflict  in  the  decisions.  No  one 
has  denied  the  right  of  the  adveirse  possessor 
to  his  quia  timet  action  against  remainder- 
man or  remainderman's  right  to  the  same  ac- 
tion against  the  adverse  possessor;  but, 
where  no  such  acticm  has  been  brought  dur- 
ing the  life  of  the  life  tenant.  It  has  been 
held  that  the  remainderman  should  be  per- 
mitted to  oommenoe  action  to  recover  pos- 
session within  10  years  of  the  death  of  the 
life  tenant;  this  upon  the  ground  that  the 
remedy  by  ejectment  is  not  available  until 
then.  These  decisions.  In  so  far  as  they 
stop  the  running  of  the  statute  once  begun, 
or  defeat  the  title  already  acquired  by  ad- 
verse possession,  should  be  overruled.  In 
First  Nat  Bank  v.  Pllger,  78  Neb.  168,  110 
N.  W.  704,  126  Am.  St  Rep.  692,  the  plain- 
tiff, who  held  under  deed  from  the  widow 
who  had  been  awarded  the  homestead  under 
the  Baker  decedent  law,  brought  quia  timet 
action  against  the  heirs  some  months  after 
the  widow,  life  tenant,  died.  Ten  years  had 
elai)sed  since  the  widow's  deed.  The  court . 
qnieted  title  In  the  plaintiff  on  grounds  of  ad- 
verse possession  for  10  years.  In  Helming 
v.  Forrester,  87  Neb.  438,  127  N.  W.  873,  a 
case  like  the  last  above  mentioned,  the  cause 
was  tried  in  equity,  but  recovery  of  posses- 
sion asked  for  was  had.  Although  10  years 
had  elapsed  since  the  widow's  deed,  it  was 
held  that,  the  suit  having  been  commenced 
within  10  years  from  the  time  of  the  death 
of  the  life  tenant  the  statute  had  ^ot  run. 
Whether  the  heirs  had  any  notice  of  the 
adverse  po'ssession  during  the  lifetime  of 
the  life  tenant  does  not  appear.  In  McFar- 
land  V.  Flack,  87  Neb.  452,  127  N.  W.  375, 
the  remainderman  began  action  to  recover 
possession  against  another  holding  under  a 
deed  by  the  life  tenant  More  than  10  years 
had  elapsed  since  the  adverse  possession  had 
begun,  but  not  10  years  since  the  death  of 
the  life  tenant  The  case  was  decided  In 
favor  of  the  remalndenDan.  Tbe  opinioii 
shows  that  there  was  no  notice  to  the  re- 
mainderman of  the  adverse  possession  dar- 
ing the  life  estate,  except  recoiling  of  the 
deed.  In  so  far  as  this  case  coQld  be  con- 
strued to  hold  that  the  death  of  the  life  tea> 
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ant  would  atop  the  rnnnlng  of  the  statute, 
already  commenced,  in  favor  of  the  adverse 
possessor.  It  shoold  be  overruled.  In  ICaurer 
V.  Relfschnelder,  89  Neb.  678, 132  N.  W.  197, 
Ann.  Cas.  1912C,  643,  the  remainderman 
brought  quia  timet  action  against  the  husr 
band  of  the  ancestor's  widow,  who  had  con- 
reyed  to  hlra.  .  This  la  the  action  mentioned 
above,  wherein  it  was  held  that  the  statute 
begins  to  run  when  knowledge  Is  clearly 
brought  home  to  the  remainderman  that 
the  life  tenant  claims  the  estatei  See,  also, 
Larson  v.  Anderson,  74  Neb.  361,  104  N.  W. 
92S,  to  the  same  effect  In  Bohrer  v.  Davis, 
04  Neb.  367,  143  N.  W.  20»,  Ann.  Cas.  1916A, 
092,  action  to  recover  possession  was  brought 
against  one  holding  by  deed  from  the  widow 
who  bad  taken  the  homestead  under  the  Ba- 
ker decedent  law.  More  than  10  years  had 
elapsed  since  the  time  of  the  deed.  Held 
(one  Judge  dissenting)  that  the  remainder- 
man could  bring  action  to  recover  possession 
within  10  years  after  the  death  of  the  life 
tenant.  This  decision  should  be  overruled 
in  so  far  as  it  holds  that  the  death  of  the 
life  tenant  may  stop  the  running  of  the  stat- 
ute barring  claim  of  title  and  allow  the  ret- 
mainderman  10  years'  additional  time  in 
which  to  assert  Ills  title  and  recover  posses- 
sion. 

[4,  6]  The  defendant  contends,  as  we  have 
said,  that  some  of  the  plaintiffs  are  estopped 
from  bringing  this  action  for  the  reason  that, 
In  the  proceedings  in  the  district  court  for 
license  to  sell  the  land  to  pay  debts,  they 
assented  to  and  requested  the  sale.  The 
defendant's  position  is  that  when  these  heirs 
became  of  age  it  was  their  duty,  within  a 
reasonable  time,  to  affirm  or  disaffirm  this 
action  upon  their  part.  In  our  view  the 
defendant's  contention  is  right.  The  evi- 
dence toudilng  tills  point  consists  of  the 
transcript  from  the  district  court  showing 
the  proceedings  leading  up  to  the  administra- 
tor's sale  of  the  real  estate.  It  shows  that 
such  a  consent  was  filed,  signed  by  five  of 
the  heirs,  aged  from  16  to  21  years.  The  ap- 
plication for  the  sale  of  the  real  estate  was 
first  made  by  Andrew  P.  Hammond,  and  the 
consent  filed  at  that  time.  In  the  same  ac- 
tion the  application  for  license  to  sell  was 
renewed  by  Stolp,  the  successor  to  Ham- 
mond, as  administrator.  Tills  evidence 
raises  a  presumption,  without  other  proof, 
that  the  document  showing  consent  of  the 
heirs  was  a  genuine  Instrument.  If  so.  It 
follows  that  upon  reaching  their  majority 
it  was  the  duty  of  those  heirs  to  affirm  or 
disaffirm  their  act  within  a  reasonable  time, 
failing  to  do  wlilch  they  would  be  estopped 
to  claim  title  as  against  the  purchaser.  The 
evidence  does  not  show  that  they  disaffirmed, 
and,  as  to  such  heirs,  the  rule  should  be  ap- 
plied. Foltz  V.  Maxwell,  supra;  Ward  v. 
Uverty,  19  Neb.  429,  27  N.  W.  393 ;  O'Brien 
T.  Gaslln,  20  Neb.  347,  30  N.  W.  274;   Engle- 


bert  T.  TroxeU,  40  Neb.  195,  68  N.  W.  852, 
26  li.  R.  A.  177,  42  Am.  St.  Rep.  665 ;  Craig 
V.  Van  Bebber,  100  Mo.  684,  13  S.  W.  906,  18 
Am.  St  Bep.  569. 

The  judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  cause  remanded  tor 
further  proceedings  according  to  law. 

B«versed  and  remanded. 


URBAOH  et  al.  v.  OITT  OF  OMAHA. 

(No.  20016.) 

(Supreme  Court  of  Nebraska.    May  10,  1917.) 

(Syllaius  (y  the  Court.] 

1.  CoffSTITXITIONAI,  LAW  lg=S>278(4)— EMINENT 

DouAiN  iS=>2(5)  —  Gasbags  Obdinancb  — 
CoitFENSATioR— Dub  Pbocbss  of  Law. 
A  city  ordinance  defining  "^art>age"  to  in- 
dude  "every  refuse,  accumulation  of  animal, 
fruit,  or  vegetable  matter  that  attends  the  prep- 
aration, use,  cooking  or  the  dealing  in  or  stor- 
age of  meats,  fish,  fowl,  fruits  or  vegetables," 
and  pridubiting  its  removal  through  the  streets 
or  alleys  by  any  one  not  employed  by  the  dty 
for  that  purpose,  is  not  unconstitutional  as  tak- 
ing the  property  of  a  restaurant  proprietor  for 
public  nae  without  jnst  compensation  or  as  de- 
priving him  of  his  property  without  due  pro- 
cess 01  law,  though  the  regulation  may  prevent 
him  from  selling  garbage  as  feed  for  swine. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  Si  781,  782,  799,  800,  820.] 

2.  OoNsnTCnoNAi,  Law  «=>42  —  Right  to 
Question    Conbtitutionauxt    or    Oboi- 

NANCK. 

Parties  whose  constitutional  rights  are  not 
affected  will  not  ordinarily  be  permitted  to  chal- 
lenge the  constitutionality  of  a  law  on  the 
f  round  that  it  may  operate  in  other  respects  to 
eprive  other  persons  of  their  constitutional 
rights. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  39.  40.] 

Hamer,  X,  dissenting. 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Leslie,  Judge. 

Action  for  Injunction  by  George  IJibach 
and  others  against  the  City  of  Omaha.  In- 
junction denied,  and  action  dismissed,  and 
plaintiffs  appeal.    Affirmed. 

H.  Fischer,  J.  Gerald  MacVeIgh,  and 
WllUam  Sternberg,  all. of  Omaha,  for  appel- 
lants.   John  A.  Rine,  of  Omaha,  for  appellee. 

ROSE,  3.  This  Is  an  action  to  enjoin  the 
dty  of  Omaha  from  enforcing  an  ordinance 
prohibiting  any  one  not  employed  by  the  dty 
for  that  purpose  from  hauling  garbage 
through  the  streets  and  alleys.  Plaintiff 
King  is  the  proprietor  of  a  restaurant  and 
sells  the  waste  from  his  kitchen  to  plaintiff 
Urbach,  who  hauls  It  beyond  the  dty  limits 
as  feed  for  ewlna  It  is  alleged  in  tiie  peti- 
tion that  the  garbage  is  valuable  feed  for 
swine,  and  that  the  ordinance,  in  preventing 
King  from  selling  It  vlolat^  the  state  and 
federal  Constitutions,  which  prohibit  the  tak- 
ing of  private  property  without  due  process 
of  law  or  for  public  use  without  Just  com- 
I)ensation.     Const   U.    S.   Amend.    14,   {   1; 
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Cmist.  Neb.  art  1,  §  21.  Defendant  demurred 
to  the  petition.  The  demurrer  was  eustaln- 
ed.  E^om  an  order  denying  an  Injunction 
and  dismissing  the  action,  plaintiffs  have 
appealed. 

The  ordinance  makes  it  a  misdemeanor  for 
any  one  not  employed  by  the  city  for  that 
purpose  to  remove  or  haul  any  garbage 
through  the  streets  or  alleys;  provides  for 
the  collection  of  garbage  by  city  employes; 
requires  every  housekeeper,  or  occupant  of 
any  building,  and  the  proprietor  of  any 
hotel,  restaurant,  ca££,  and  boarding  house, 
to  place  all  garbage  in  proper  receptacles 
reasonably  accessible  to  the  garbage  col- 
lector; and  defines  "garbage"  to  Include 
"every  refuse,  accumulation  of  animal,  fruit, 
or  vegetable  matter  that  att^tds  the  prep- 
aration, use,  cooking  or  the  dealing  In  or 
storage  of  meats,  fish,  fowl,  fruits  or  vege- 
tables." 

[1]  The  question  presented  is  whether  the 
enactment  of  the  ordinance  was  a  proi)er  ex- 
ercise of  police  power.  Plaintiffs  cite  Wbelan 
V.  Daniels,  94  Neb.  642,  143  N.  W.  929,  48  L. 
B.  A.  (N.  S.)  979,  in  which  it  was  held  that 
an  ordinance  declaring  that  dead  animals 
found  within  the  city  become  the  property 
of  the  contractor  employed  by  the  dty  to 
remove  them  was  void  as  taking  private 
property  without  Just  compensation.  The 
decision  was  based  on  the  propositions  that 
a  dead  animal  may  be  valuable  property, 
that  it  Is  not  a  nuisance  per  se,  and  that  its 
owner  should  be  given  a  reasonable  oppor- 
tunity to  remove  it  before  it  becomes  a 
nuisance.  In  other  cases  it  has  been  held 
that  substances  which  are  nuisances  per  se 
may  "be  removed  by  the  city.  In  its  exercise 
of  lawful  authority,  for  the  protection  and 
preservation  of  the  health,  comfort,  and  wel- 
fare of  the  inhabitants."  Her  v.  Ross,  6i 
Neb.  710,  717,  90  N.  W.  869,  871  (57  L.  K.  A. 
895,  97  Am.  St.  Hep.  676);  Smiley  v.  Mac- 
Donald,  42  Neb.  5,  60  N.  W.  355,  27  L.  B.  A. 
540,  47  Am.  St.  Bep.  684.  In  the  present  case 
the  ordinance  deals  with  garbage,  which  it 
defines  to  include  "every  refuse,  accumula- 
tion of  animal,  fruU,  or  vegetable  matter  that 
attends  the  preparation,  use,  cooking  or  the 
dealing  in  or  storage  of  meats,  flsh,  fowl, 
fruits  or  vegetables."  Under  the  police  pow- 
er of  the  city,  garbage,  thus  defined,  may  be 
treated  as  a  nnisance  per  se.  Smiley  v.  Mac- 
Donald,  42  Neb.  5,  60  N.  W.  365,  27  L.  B.  A. 
540,  47  Am.  St.  Bep.  684;  Iler  y.  Boss,  64 
Neb.  710,  90  N.  W.  869,  67  U  B.  A.  896,  97 
Am.  St.  Bep.  676;  City  of  Grand  Baplds  v. 
De  Vries,  123  Mich.  570.  82  N.  W.  269;  State 
V.  Bobb,  100  Me.  180,  60  Atl.  874,  4  Ann.  Cas. 
276;  O'Neal  r.  Harrison,  96  Kan.  339,  150 
Pac.  551,  I*  B.  A.  1915F,  1069;  California 
Bcduction  Co.  V.  Sanitary  Heductlon  Works, 
199  V.  S.  306,  26  Sup.  Ct  100,  50  L.  Ed.  204 ; 
Gardner  v.  Michigan,  199  U.  S.  325,  26  Sup. 
Ct.  106,  50  U  Ed.  212. 


These  cases  are  In  harmony  with  the  fol- 
lowing statement  of  the  laws: 

"The  removal  and  disposal  of  garbage,  offal, 
and  other  refuse  matter  is  vvcognized  as  a  prop- 
er subject  for  the  exercise  of  the  power  of  a  mn- 
nicipality  to  pass  ordinances  to  promote  the 
public  health,  comfort,  and  safety.  The  natu- 
ral scope  of  an  ordinance  on  this  subject  is  con- 
fined to  discarded  and  rejected  matter,  i.  e.,  to 
such  as  is  no  longer  of  value  to  the  owner  for 
ordinary  purposes  of  domestic  consumption.  If 
the  matter  in  question  has  not  been  rejected  or 
abandoned  as  worthless,  and  is  not  oSensive 
in  any  way  to  the  public  health,  it  does  not  corns 
within  the  natural  scope  of  such  an  ordinance. 
Garbage  matter  and  refuse  are  regarded  by  the 
decisions  as  inherently  of  such  a  nature  as  to 
be  either  actual  or  ix>tential  nuisances.  By  rea- 
son of  the  inherent  nature  of  the  substance,  it  is 
therefore  not  a  valid  objection  to  an  ordinance 
requiring  disposal  in  a  specified  manner  that 
garbage  has  some  value  for  purposes  of  disposal, 
and  that  the  effect  of  the  ordinance  is  to  de- 
prive the  owner  or  householder  of  such  value. 
That  the  owner  suffers  some  loss  by  destruction 
or  removal  without  compensation  is  justified  by 
the  fact  that  the  loss  is  occasioned  urough  the 
exercise  of  the  police  power  of  the  state,  and 
the  loss  sustained  by  the  individual  is  presum- 
ed to  be  compensated  in  the  common  benefit  se- 
cured to  the  public."  2  Dillon,  Municipal  Cor- 
porations (5th  Ed.)  i  67& 

Plaintiffs  further  contend  that  the  ordi- 
nance is  void  because  it  prohibits  the  owner  of 
garbage  trom  feeding  it  to  fowls  or  animals 
on  his  own  premises.  Whether  this  is  a  prop- 
er conatruqtion  of  the  ordinance  and  whether, 
thus  construed,  it  is  unconstitutional,  are 
questions  not  necessary  to  a  decision.  It  is 
not  shown  that  plaintiffs  have  been  prevent- 
ed from  making  such  a  use  of  the  garbage. 
King  complains  because  his  right  to  sell 
garbage  has  been  invaded,  and  the  petition 
does  not  show  that  he  does,  or  desires  to,  feed 
the  garbage 'to  fowls  or  animals  on  bis  own 
premises.  TTrbach  complains  because  the  or- 
dinance denies  him  the  right  to  purchase 
and  remove  garbage  produced  on  the  prem- 
ises of  others. 

[2]  The  rule  is  that  parties  whose  con- 
stitutional rights  are  not  affected  vrill  not 
ordinarily  be  permitted  to  challenge  the  con- 
stitutionality of  a  law  on  the  ground  that 
it  may  operate  In  other  respects  to -deprive 
other  persons  of  their  constitutional  rights. 
State  V.  Brandt,  88  Neb.  656,  120  N.  W.  196 ; 
Cram  v.  Chicago,  B.  &  Q.  R  Co.,  85  Neb.  586, 
123  N.  W.  1045,  29  Lt  R  A.  (N.  S.)  1028,  19 
Ann.  Cas.  170;  State  v.  Stevenson,  18  Neb. 
416,  25  N.  W.  586 ;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  TJ.  S.  671,  35  Sup.  Ct  167,  59  L.  Ed.  364. 

The  ordinance  is  not  unconstitutional  for 
the  reasons  advanced  by  plaintiffs. 

The  Judgment  of  the  district  court  is  there- 
fore affirmed. 

HAMER  J.  (dissenting).  The'plalntlff  B. 
B.  King  Is  the  proprietor  and  owner  of  a  caf6 
situated  in  the  city  of  Omaha,  Neb.,  in  which 
he  serves  meats,  fish,  fowl,  fruits,  vegetables, 
and  other  food  to  his  patrons.  He  claims  the 
right  to  dispose  of  the  unused  left-over  prod- 
uct as  he'  sees  fit.  It  is  placed  in  a  re- 
ceptacU  provided  for  tliat  puxpoBe^    It  la 
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stipnlated  that  th«  food  not  used  Is  not  de- 
CMDxwsed,  pntrld,  rotten,  or  offensive  wben 
It  la  put  In  the  rec^tade,  and  also  that  It 
has  a  property  valne  to  the  plaintiff  King. 
It  farther  appears  that  King  sella  the  said 
material  to  the  plaintiff  George  Urbach  who 
removes  It  from  the  King  premises  twice 
daily.  The  admitted  ralne  of  the  material 
sold  by  'Kiiig  raises  an  Important  state  and 
federal  question  which  I  will  hereafter  at- 
tempt to  discuss,  whether  the  property  Is 
taken  by  the  city  wlthont  due  pt^^ceas  of  law. 

The  dty  of  Omaha  passed  an  ordinance 
by  whiet  it  undertakes  to  take  awiiy  from  the 
restaurant  keeper,  the  plaintiff  King,  and 
others  similarly  situated,  indodtng  all  the 
householders  In  the  dty,  the  right  to  dispose 
of  thdr  garbage  to  a  customer  purchasing  the 
same  and  removing  It  from  the  premises.  It 
Is  claimed  on  behalf  of  the  defendant  that 
under  the  ordinance  the  idalntlff  King  Is 
prohibited  from  selling  said  garbage  to  the 
plaintiff  t7i<badi,  and  that  Urbach  is  prohibit- 
ed from  hauling  the  same  through  the  streets 
of  Omaha  even  though  the  wagon  used  tot 
that  purpose  is  8uffld«it  to  remove  said  gar- 
bage In  a  sanitary  way  and  without  giving 
offense  to  the  eye  or  nostril  or  in  any  way 
endangering  the  public.  The  ordinance  pro- 
vides that  the  dty  of  Omaha  shall  remove 
the  garbage  and  that  It  shaU  haul  the  same 
in  a  good  and  substantial  water-tight  lr<m 
tank,  or  Iron  bed,  securely  inclosed  with  a 
suffldent  covering  and  8»  as  to  prevent  the 
escape  of  the  contents  thereof,  or  may  haul 
the  same  in  tight  wooden  boxes  lined  inside 
and  out  with  Iron  or  steel  securely  riveted 
and  so  as  to  be  water  tight.  The  oidlnanoe 
provides  that  there  shall  be  painted  on  the 
wagon  used  the  words  "City  Garbage  Wag- 
on," and  that  it  shall  be  unlawful  for  any 
person  to  have  or  use  upon  the  streets  of 
Omaha  any  wagon  so  painted  unless  such  per- 
son shall  be  an  employ^  of  the  dty  engaged  to 
remove  or  dispose  of  such  garbage.  Tbere  is 
also  a  provision  that  the  housekeeper  or  occu- 
pant of  any  building  in  the  dty  of  Omaha  and 
the  proprietor  of  any  hotel,  restaurant,  caf6, 
boarding  house,  and  eating  house  shall  place 
their  garbage  in  a  suitable  sheet  Iron  or  gal- 
vanized can  with  a  tight  cover  provided  at 
their  own  expense,  and  that  sudi  receptacles 
shall  be  placed  near  the  alley  in  the  rear  of 
the  premises.  The  ordinance  defines  "gar- 
bage" to  mean  every  refuse,  accumulation  of 
animal,  fruit,  or  vegetable  matter  that  at- 
tends the  preparation,  use,  cooking,  or  the 
dealing  in  or  storage  of  meats,  fish,  fowl, 
fruits,  or  vegetables.  T^ere  is  a  fine  provid- 
ed for  the  violation  of  any  of  the  provisions 
of  the  ordinance  of  not  less  than  $10  nor  more 
than  $S0. 

The  plaintiff  Urbach  Is  stipulated  to  be 
engaged  In  the  business  of  feeding  hogs  near 
the  .dty  of  Omaha,  and  also  it  is  stipulated 
that  he  purchases  said  garbage  from  the  own- 
ers thereof,  and  .that  he  takes  the  same  to 
hlB  feedyaida  and  feeds  It. to  bis  bogs;  tliat 


this  business  is  his  sole  means  of  a  llreli- 
bood;  that  the  dty  of  Omaha  Interferes 
with  the  busineBs  of  said  Urbach  and  the 
Idalntifl  King  by  arresting  and  Incarcerating 
Urbadi  and  threatens  so  to  continue.  The 
petition  of  plaintiffs  prayed  to  enjoin  the  en- 
forcement of  the  ordinance. 

There  was  a  demurrer  filed  by  the  dty  of 
Omaha  to  the  petitlcm  of  the  plaintiffs,  which 
petition  sets  forth  the  foregoing  facts.  The 
court  sustained  the  demurrer  of  the  defend- 
ant dty  and  rendered  judgment  In  Its  favor 
and  against  King  and  Urbach. 

It  is  contended,  by  the  plaintiffs  that  the 
dty  of  Omaha  did  not  possess  the  power  to 
pass  the  ordinance;  that  it  is  unreasonable 
and  interferes  with  property  rights  and  with 
the  liberties  of  the  plaintiffs;  that  it  works 
confiscation  of  the  plaintiff's  property  wlth- 
ont due  process  of  law;  that  by  the  classifica- 
tion made 'by  the  ordinance  certain  matters 
which  are  not  nuisances  are  made  matters 
of  nuisance;  that  the  ordinance  attempts  a 
prohibition,  and  not  a  regulation,  and  regard- 
less of  any  necessity  for  prohibition  or  for 
regulatl<Mi  of  the  bubject-matter  over  which 
It  assumes  to  act ;  that  the  ordinance  credtes 
a  monopoly  by  which  the  plaintiffs  are  de- 
prived of  their  property  without  compensa- 
tion. 

It  is  claimed  by  the  defendant  that  the 
ordinance  is  within  tlie  scope  of  the  police 
power  and  is  in  every  way  valid.  No  evidence 
was  taken,  and  therefore  the  case  stands 
upon  the  demurrer  to  the  petition  and  the 
s^pulation  admitting  the  truth  of  the  facts 
stated. 

It  is  contended  by  the  plaintiffs  that  pri- 
vate property  shall  not  be  taken  without  com- 
pensation; that  to  deprive  the  plaintiffs  of 
their  garbage  as  long  as  it  has  a  property 
value  and  is  not  a  nuisance  is  an  unreason- 
able exercise  of  the  poUce  power  and  Is  in 
violation  of  the  prlndples  of  constitutional 
law.  It  is  said  that  the  ordinance  is  con- 
fiscatory. Omaha  is  supposed  to  be  a  dty  of 
200,000  people.  It  covers  a  large  area,  suffl- 
dent to  contain  1,000,000  inhabitants.  Many 
of  its  residents  are  poor  people  depending  in 
part  for  their  livelihood  upon  the  use  of  gar- 
dens and  vacant  lots.  Some  have  a  team  of 
horses  to  plow  them,  also  the  use  of  a  cow 
in  some  localities,  and  some  raise  chickens. 
Omaha  Is  a  city  of  many  small  home  builders. 
It  is  dalmed  that  this  ordinance  reaches  the 
little  homes  of  many  people  who  need  to  use 
the  scraps  from  the  kitchen  table  for  the  • 
benefit  of  their  chickens;  that  in  places  of 
the  dty  of  Omaha  where  the  family  cow  may 
be  found  the  potato  peelings  may  not  be  given 
to  her  without  endangering  the  safety  of  the 
family  by  arrest;  also  that  prosperous  res- 
taurant keepers  may  not  suffer  as  much  as 
the  occupant  of  the  small  home,  because  the 
proprietor  may  receive  enough  from  his  pa- 
trons to  sustain  him,  but  the  laborer  with 
his  possible  family  cow  and  his  possible 
chtckiens  Is  in  danger  of  doing  without  eggs 


Digitized  by 


Google 


310 


168  NORTHWESTERN  REPORTER 


(N«b. 


and  butter;  and  that  he  and  his  family  may 
suffer  in  consequence  of  the  enforcement  of 
the  ordinance.  It  Is  emphasized  that  the 
ordinance  Is  In  thoughtless  disregard  of  the 
rights  of  the  people  of  the  dty  belonging  to 
all  classes,  and  especially  the  poor.  Tbe 
ordinance  extends  to  "every  housekeeper  or 
occupant  of  any  building  In  the  city  of  Oma- 
ha." There  are  probably  40,000  homes  in 
Omaha.  If  each  of  these  homes  should  lose 
$10  In  a  year  because  of  this  ordinance,  the 
sum  lost  would  amount  to  $400,000.  One  of 
the  peculiar  things  about  this  ordinance  Is 
that  It  makes  it  unlawful  for  any  person  to 
put  In  the  garbage  can  or  receptacle,  ashes, 
tin  cans,  broken  glassware,  or  crockery,  or 
any  refuse  other  than  "garbage."  The  "gar- 
bage" is  ai^arently  to  be  left  In  such  condi- 
tion that  it  can  be  eaten  by  animals.  Of 
course,  it  could  not  be  eaten  if  It  contained 
broken  glass  or  crockery  or  ashes  and  tin 
cans.  I  do  not  suggest  that  the  purpose  is 
to  grlve  this  garbage  to  some  political  favorite 
of  the  dty  management,  or  some  one  person 
who  has  a  valuable  perquisite  not  known  gen- 
erally to  the  public,  or  to  the  city  officers. 
It  will  be  readily  seen  that  there  could  be  a 
Job  of  that  kind,  but  in  this  case  there  was 
no  evidence  taken,  and  therefore  we  may  not 
know  "what  Is  what"  behind  the  scenes. 
Why  is  the  broken  glass  and  broken  crockery 
to  be  kept  out  of  the  garbage  can?  If  the 
stuff  was  merely  to  be  hauled  away  and 
dumped  in  a  safe  place  they  could  do  no 
harm. 

Of  course,  we  may  not  be  able  te  shut  our 
eyes  to  the  possibilities  of  this  plan.  If  the 
garbage  is  removed  at  the  expense  of  the 
dty,  then  tiiere  might  be  a  little  dot  in  this 
arrangement  amounting  to  many  thousands 
of  dollars,  and  more  than  the  salaries  of  all 
the  state  officers,  including  also  the  Congress- 
men. Why  should  the  laborer  or  the  clerk 
with  his  little  home  and  his  possible  cow  and 
chickens  be  deprived  of  the  waste  which  he 
can  make  very  useful  to  himself  and  his 
family?  Eggs  and  milk  and  butter  will  tend 
to  make  the  children  well  and  strong.  It  will 
put  the  rosy  bloom  of  vigorous  health  in  thdr 
cheeks.  The  disposition  of  this  case  is  some- 
thing to  the  advantage  or  disadvantage  of 
every  householder  In  Omaha,  including  also 
all  the  hotel  and  restaurant  keepers  and 
many  of  the  dealers  in  fruits  and  vegetables. 

In  the  brief  of  counsel  for  the  appellant  it 
is  stated  that  there  are  in  Omaha  numerous 
wholesale  food  merchants  handling  great 
quantities  of  perishable  foods,  and  that  in 
the  spring  and  summer  immense  shipments 
of  fruit,  melons,  eggs,  and  vegetables  are 
handled,  picked  over,  sorted,  and  reshlpped 
throughout  the  great  Mlssqurl  Valley,  and 
that  in  handling  this  stuff  a  large  amount 
of  articles  suitable  for  shipment  are  culled 
from  the  original  shipments,  with  the  re- 
sult that  many  tons  of  CTilled  fruit,  mel- 
ons, eggs,  and  vegetables  are  left;  that 
immediately  the  city  of   Omaha   steps   In 


and  takes  the  salvage  from  the  hands 'of 
the  owner  and  bestows  it  upon  the  con- 
tractor who  has  agreed  to  pay  the  dty  the 
sum  of  $1,000  a  year  for  the  privilege  of 
bdng  able  to  demand  and  receive  food  which 
in  one  good  day  is  said  to  be  worth  more 
than  the  sum  he  pays  for  the  entire  year, 
and  that  the  commission  merchant  has  no 
recourse  but  to  deliver  over ;  that  no  demand 
is  necessary;  that  he  is  guilty  of  a  misde- 
meanor If  h^  fails  to  provide  receptacles  and 
put  the  cullis  in  the  cases ;  that  he  is  not  al- 
lowed to  feed  the  culls  to  hogs  of  his  own, 
nor  to  sell  them  to  another,  and  that  tlie 
purpose  is  to  provide  the  contractor  with  a 
great  amount  of  valuable  material  without 
expense  to  him ;  that  one  is  not  permitted  to 
bum  the  garbage  in  an  indoerator;  that  it 
must  be  turned  over  to  the  contractor. 

It  is  also  said  in  the  brief  tliat  the  ordi- 
nance does  not  say  "place  in  a  receptacle 
convenient  for  removal  or  otherwise  dispose 
of  the  same  in  the  manner  provided  by  the 
board  of  health  (or  other  proper  officer),"  but 
prodalms  that  the  contractor  has  an  inde- 
feasible right  to  "every  refuse,  accumulation 
of  animal,  fruit,  or  vegetable  matter  that  at- 
tends the  preparation,  use,  cooking  or  the 
dealing  in  or  storage  of  meats,  fish,  fowl, 
fruits  or  vegetables."  The  ordinance  is  some- 
what artfully  drawn  because  the  purpose 
perhaps  is  hidden  under  what  appears  to  be 
an  innocent  definition,  but  It  Includes  the 
language  quoted,  and  takes  the  artides  men- 
tioned from  the  owner.  In  the  dty  there 
are  many  butcher  sb(^s  in  which  fats,  oils, 
tallow,  scraps  of  meat,  and  bones  accumu- 
late. These  things  may  be  collected  and  re- 
duced to  useful  products,  though  not  fit  for 
food.  They  can  be  made  Into  lubricants  and 
soap,  and  perhaps  other  things.  According 
to  this  ordinance,  no  hotel  owner,  no  restau- 
rant proprietor,  may  take  these  scraps 
through  the  streets  of  Omaha  to  his  hogs  or 
his  chickens.  This  sort  of  thing  Is  confisca- 
tion because  in  the  stipulation  It  is  said  that 
the  scraps  and  remnants  "are  not  decompos- 
ed, putrid,  rotten,  or  oflenslve  when  put  in 
sold  receptade."  It  is  proposed  to  take  from 
the  owners  of  the  property  things  of  substan- 
tial worth,  and  under  the  claim  that  it  is 
necessary,  the  ordinance  hits  everybody. 

We  seem  to  have  disposed  of  the  questions 
involved  in  this  case  in  the  following:  Smiley 
V.  MacDonald,  42  Neb.  5,  60  N.  W.  355,  27 
L.  tt.  A.  640,  47  Am.  St.  Rep.  684;  Her  v. 
Ross,  64  Neb.  710,  90  N.  W.  869,  57  L.  R.  A. 
895,  97  Am.  St  Rep.  676 ;  Whdon  v.  Daniels, 
94  Neb.  642,  143  N.  W.  929,  48  L.  R.  A.  (N. 
S.)  979;  They  are  all  garbage  cases. 

In  Smiley  v.  MacDonald,  supra,  this  court 
laid  down  a  general  rule  which  ought  not  to 
be  lost  sight  of: 

"It  may,  however,  with  safety  be  asserted  that 
the  I/C(;islature  cannot  under  the  guise  of  iMlice 
reguIatioUB  arbitrarily  invade  personal  rights 
and  private  property.'^ 

If  we  apply  the  rule  here  laid  down  to 
the  instant  case.  It  probably  reqoirGS  a  dis- 
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position  of  It  In  favor  of  tbe  plaintiff.  At  tbe 
same  time  It  1b  proper  to  remark  tUkt  tbe  re- 
moval of  nozlouB  and  unwholesome  matter 
tends  directly  to  promote  the  public  health 
and  the  comfort  and  welfare  of  the  people. 
The  health  of  the  people  la  above  every  other 
consideration,  and  aU  steps  necessary  to  se- 
cure Its  maintenance  should  be  taisea.  Bat 
this  brings  ns  to  the  question  of  whether  the 
ordinance  of  the  dty  goes  further  than  Is  nec- 
essary. It  raises  the  question  whether  the 
man  who  bnyw  the  garbage  may  not  be  re^ 
ulated  in  his  manner  of  removing  it  with  the 
same  strictness  and  efficiency  required  of  the 
city  contractor.  Why  should  he  not  keep 
}ust  as  good  and  safe  a  wagon  as  the  dty 
contractor  and  operate  it  Just  as  well  and 
with  as  much  care? 

In  Her  v.  Ross,  supra,' section  1  of  the  or- 
dinance there  under  consideration  provided 
that  any  person  who  shall  collect  or  remove 
any  dead  animals,  garbage,  ashes,  fllOi,  offal, 
night  soil,  or  other  refuse  matter  within  the 
corporate  limits  of  the  city  of  Omaha,  not 
having  a  contract  with  said  city  so  to  do, 
shall  be  deemed  guilty  of  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not 
less  than  $6  nor  more  than  $20.  The  relat- 
ors in  that  case  had  been  convicted  of  un- 
lawfully collecting  and  removing  garbage, 
ashes,  filth,  and  other  refuse  matter,  with- 
out hJavlog  a  contract  with  the  dty  and  con- 
trary to  the  provisions  of  said  section  1. 
They  sought  relief  by  habeas  corpus.  This 
court  said,  among  other  things: 

"If  the  city  is  empowered  to  enact  an  ordi- 
nance providing  that  a  contract  shall  first  be 
entered  into  with  it  before  any  person  is  au- 
thorized to  do  anv  of  the  things  prohibited,  it 
follows  as'  a  le^I  sequence  that  the  city  may 
grant  an  exclusive  right  to  one  Individual  with 
whom  it  may  enter  into  a  contract  and  refuse 
to  contract  with  all  others;  that  is,  if  it  is  au- 
thorized to  contract  at  ail,  it  may  lawfully  con- 
tract with  one  or  more,  as  may  best  salt  its 
own  views  as  to  the  propriety,  necessity,  and 
terms  upon  which  it  will  enter  into  audi  con- 
tractual relation  with  another." 

In  that  case  the  word  "garbage"  was  de- 
fined by  tile  oTdlnamce  to  mean  "all  refuse 
matter,  animal,  or  vegetable."  It  Is  there 
said  tb|it  the  right  of  a  dty  under  charter 
acts  sudi  as  the  one  quoted  to  make  all  need- 
ful rules  and  regulations  for  the  proper  col- 
lection and  removal  of  all  forms  of  rubbish, 
waste,  and  other  refuse  matter  where  the  pop- 
ulation is  in  a  small  territory  and  In  order 
to  protect  the  health  of  the  inhabitants  seems 
a  propoedtton.  so  plain  as  not  to  require  dis- 
cussion. Sudi  regulation  was  dearly  con> 
templated  by  tbe  Legislature.    It  Is  said: 

"Id  faot  the  preservation,  of  the  .health  and 
safety  of  the  inliabitants  is  one  of  the  chief  pur- 
poses of  local  government,  and  reasonable  by- 
.fawg  in  relation  thereto  hare  always  been  sua- 
taJned  in  England,  as  within:  the  incidental  an- 
tbority  of  such  corporations" — citinir  Boehm  & 
Loeber  v.  Mayor  and  City  Council  of  Baltimore, 
61  Md.  259.  ' 

The  court  also  quotes  River  Rendering  Co. 
V.  BebZfc  7.  Ma  J^Ji,  345,  where  it  U,.E»ld: 


"The  mnnioipal  Legislature  is  wpedally  charg- 
ed with  the  preservation  of  the  public  health. 
That  high  duty  lies  in  prevention  rather  than  in 
cure.  It  would  be  poorly  dischart;ed,  or  not  dis- 
charged at  all,  if  the  surest  and  most  well-known 
precautionary  measures  were  not  thoroughly  put 
in  practice  against  the  introduction  of  disease." 

Tbe  court  also  dted  Alpers  v.  City  and 
County  of  San  Francisco  (C,  O.)  32  Fed.  503. 
After  these  dtations  and  quotations,  this 
court  said: 

"Can  an  ordinance  be  upheld  and  justified  as 
broad  and  of  so  sweeping  a  character  as  the  one 
under  consideration,  which  includes  all  accu- 
mulations of  ashes,  stable  manure,  rubbish,  de- 
bris, etc.,  many  different  kinds  of  which  may 
properly  be  regarded  of  some  utility  to  the  own- 
er Or  others  and  which  are  not  per  se  noxious 
and  harmful?  Is  a  city  empowered  to  contract 
with  one  individual,  and  authorize  him  exclu- 
sively to  go  upon  the  private  premises  of  the 
inhabitants,  collect  and  remove  at  the  owner's 
expense  all  such  substances,  and  to  make  it  a 
penal  offense  for  another  to  engage  in  the  per- 
formancstof  the  same  kind  of  labor?  Can  the 
city,  merely  by  its  fiat,  declare  all  and  every 
substance  of  the  kind  mentioned  nuisances,  and 
direct  their  abatement  and  removal  through  the 
agency  of  an  exdusive  contractor?" 

The  court  then  quotes  AVhat  Is  said  In 
Smiley  v.  MacDonald,  supra,  concerning  the 
limitation  of  the  power  of  the  Legislature 
preventing  it  from  arbitrarily  invading  pri- 
vate property  or  personal  rights;  also  calls  at- 
tention to  the  fact  that  stable  manure  has  a 
value  for  the  purpose  of  fertilizing  lawns 
and  gardens,  and  is  highly  prized  by  the 
thrifty  husbandman  in  agricultural  communi- 
ties becau&e  It  enridies  the  soil  and  increases 
the  yield  of  crops,  and  that  dnders  and  ashes 
are  regarded  as  useful  for  many  purposes'. 
It  is  then  said: 

"The  ordinance  sot  only  grants  a  monopoly, 
always  odious  in  the  eye  of  the  law,  without 
justification  or  necessity  therefor  as  a  sanitary 
measure  for  the  protection  and  preservation  of 
the  public  health,  comfort,  and  welfare,  but  is 
also  (always)  an  unwarranted  invasion  of  the 
natural  rights  of  the  inhabitants  of  the  city. 
It  is  true  the  banker,  the  merchant,  and  the 
lawyer  may  remove  from  thoir  own  premises, 
and  with  their  own  teams,  stable  manure,  but 
nothing  else.  The  man  without  a  team  and  th« 
one  who  desires  to  earn  an  honest  living  in 
removing  for  others  these  things  which  are  not 
in  themselves  injurious  to  health  are  completely 
debarred.  •  •  *  Not  only  is  the  owner's 
property  taken  firom  him  when  he  could  iierhaps 
dispose  of  it  or  make  arrangements  for  its  dis- 
posal to  some  advantage,  but  he  is  compelled  to 
bear  the  expense  of  the  taking.  We  cannot  be- 
lieve Hocb  an  ordinance  can  be  justified  and  up- 
held by  the  application  of  any  sound  principle 
of  law." 

In  Whelan  v.  Daniels,  94  Neb.  842,  143  N. 
W.  929,  48  li.  B.  A.  (N.  $.)  979,  it  was  held: 
'  "The  owner  should  be  permitted  to  remove 
such  animals  qr  to  cause  the  same  to  bo  removed 
within  a  rcasohnble  time  fixed  by  such  munici- 
pality, and  be  allowed  to  receive  the  valua  there- 
of, or  to  put  th»  same  to  a  beneficial:  use." 

In  the  body  of  the  opinion  it  is  said: 
"The  officers  of  the  city  must  be  allowed  a 
large  discretion  in  determining  When  and  bow 
sadit  garbage  must  be  disposed  of,  but  the  rights 
of  property  in  the  individual  must  not  be  unnec- 
ssetwily  vwlated."  »  .  .  ■ 
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This  court  held  aa  (stated  In  the  first  par- 
agraph of  the  syllabus: 

"The  city  of  Omaha  by  an  ordinance,  in  ef- 
fect, declared  that  the  carcasses  of  all  dead  ani- 
mals found  within  the  city,  which  were  not  slain 
for  food,  should  at  once  become  the  property  of 
the  public  contractor,  whose  name  was  contained 
in  the  ordinance ;  such  ordinance  is  void,  so  far 
as  it  attempts  to  take  private  property  without 
due  process  of  law." 

The  ordinance  under  consideration  Is  quite 
as  sweeping  as  the  ordinance  In  Whelan  v. 
Daniels.  In  the  instant  case  the  language 
Is  not  the  same,  but  the  effect  Is  quite  as 
drastic.  In  that  case  the  law  as  declared 
by  this  court  permitted  the  owner  to  remove 
the  dead  animals  or  to  cause  the  same  to 
be  removed  within  a  reasonable  time  to  be 
fixed  by  the  municipality,  and  to  be  allowed 
to  receive  the  value  tiiereof,  or  to  put  the 
same  to  a  beneficial  use.  The  left-over  part 
of  a  meal  is  perhaps  quite  as  cleanly  as  the 
part  that  has  Just  been  eaten.  If  In  the  case 
of  Whelan  v.  Daniels  the  owner  of  the  dead 
animal  was  declared  to  have  a  reasonable 
time  In  which  to  remove  It,  or  to  apply  It  to 
a  beneficial  use,  then  the  application  of  the 
same  rule  to  the  instant  case  does  not  In  any 
way  hinder  the  owner  from  rrauovlng  what  Is 
of  valne  to  blm,  nor  prevent  him  from  sell- 
ing It  and  realizing  Its  value.  The  fallacy 
In  the  contention  made  on  behalf  of  the  de- 
fendant dty  is  that  only  the  contractor  can 
safely  be  trusted  with  the  removal  of  the 
matter  to  be  taken  away.  I  do  not  see  why 
the  man  who  purchases  the  refuse  and  undei^ 
takes  to  remove  It  may  not  be  treated  Just 
as  strictly  as  the  dty  contractor. 

The  power  to  pass  by-laws  gives  authority 
to  pass  the  same  when  they  are  reasonable 
in  their  character,  within  the  scope  of  munlct* 
pal  authority,  and  not  repugnant  to  the  Con- 
stitution and  general  Jaws  of  the  state.  State 
V.  Ferguson,  33  N.  H.  424. 

It  is  no  part  of  the  franchise  of  municipal 
corporations  to  change  the  meaning  of  Eng- 
lish words.  Mays  v.  City  of  Cincinnati,  1 
Ohio  St.  268 ;  Henback  ▼.  State,  63  Ala.  623, 
26  Am.  Rep.  650.  This  being  the  case,  left- 
over food  of  value  cannot  be  discredited  by 
calling  It  "garbage." 

In  England  every  by-law  must  be  reason- 
able, and  not  Inconsistent  with  the  charac- 
ter of  the  corporation  nor  with  any  statute 
of  Parliament,  nor  with  the  general  principles 
of  the  common  law  of  the  land,  particularly 
those  having  relation  to  the  liberty  of  the 
subject  or  the  rights  of  private  property. 
Peltmakers  Co.  v.  Davis.  1  Bos.  &  P.  (Eng.) 
08;  Sutton's  Hospital,  6  Coke  (Eng.)  pt.  10, 
p.  1;  City  of  London  v.  Vanacker,  1  Ld. 
Raym.  (Eng.)  497. 

In  the  United  States  an  ordinance  passed 
in  virtue  of  Implied  power  most  be  reason- 
able, consonant  with  the  general  powers  and 
purposes  of  the  oorporatloa,  and  not  Incon- 
sistent with  the  laws  of  tbe  state.    Davis  t. 


Town  of  Anfta,  78  Iowa,  825,  85  N.  W.  244; 
Ylck  Wo  V.  Hopkins,  118  U.  S.  366,  6  Sup. 
Ct  1064,  30  L.  Ed.  220;  Trustees  of  ScboolB 
V.  People,  87  IlL  303,  29  Am.  Rep.  55 ;  In  re 
Frazee,  68  Mich.  896,  30  N.  W.  72,  6  Am.  St 
Rep.  310;  Clason  v.  Olty  of  Milwaukee,  80 
Wis.  316;  Ex  parte  Frank,  52  Cal.  606,  28 
Am.  Rep.  642;  State  v.  Hlggs,  126  N.  Q.  1014, 
36  S.  E.  473,  48  L.  R.  A.  446;  Mayor  of  Mem- 
phis V.  Wlnfleld,  8  Humph.  (27  Twm.)  707. 
The  ordinance  in  tbeilast  case  directed  watch- 
men to  arrest  any  free  negro  or  slave  that 
they  might  "find  oat  after  10  o'dodc  (at 
night)  and  lodge  them  In  the  calaboose,  there- 
to remain  until  next  morning."  In  addltloOr 
U  the  negro  arrested  was  a  slave,  he  or  she 
was  to  receive  ten  lashes  "on  their  naked 
backs." 

It  Is  aiH)arent  that  sometimes  the  ordi- 
nances of  the  past  have  been  oppressive, 
while  professing  to  be  for  the  good  of  the 
community  and  the  enforc«nent  of  proper 
conduct. 


SAMUELS  V.  STATE.    (No.  19888.) 
(Supreme  (3ourt  of  Nebraska.    June  2,  1917.) 

(Syllabut  bji  th»  Oowrt.) 

1.  Obiminal  Law  ®=»829(1)— RwitJESTiD  IH- 
BTBUCTI0N8— Given  Instbuctionb. 

It  is  not  error  to  refuse  a  requested  instruc- 
tion confined  to  a  proposition  of  law  correctly 
stated  to  the  jury  in  another  form. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  2011.] 

2.  IlfDICTIIENT     AND     INFORMATION     €=»53    — 
INDOBSBUKJ^T  Og  WITNESSES — STATUTE. 

Under  the  Criminal  Code  as  amended  ia 
1916,  it  is  within  the  discretion  of  the  court  t» 
permit  the  county  attorney  to  indorse  on  the 
mformation,  after  the  trial  has  commenced,  the 
name  of  an  additional  witness.  Laws  19l6,  c 
164. 

[Bid.  Note. — For  other  eases,  see  Indictment 
and  Information,  Ont  Dig.  |  162.] 

S.  Criminal  Law  i8=»822(l)— Inbtbxictiohs— 

CONSTBUCTIOH   AS  A  WHOLE. 

Where  the  charge  to  the  jury,  considered  as 
a  whole,  correctly  states  the  Uiw,  the  verdict 
will  not  be  reversed  by  the  appellate  court  mere- 
ly because  a  single  instruction,  when  considered 
separately,  is  incomplete. 

[Ed.  Note. — Fbr  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fi  1990,  1904,  3158.] 

Error  to  District  Court,  Lancaster  Coun- 
ty; Cosgrave,  Judge. 

Frank  Samuels  was  convicted  of  stealing 
an  automobile,  and  he  brings  error.   Affirmed. 

T.  J.  Doyle,  of  Lincoln,  for  plaintiff  in 
error.    The  Attorney  Gen^wl,  for  the  State. 

ROSE,  J.  In  a  prosecution  by  the  state 
In  the  district  court  for  Lancaster  county 
Frank  Samuels,  defendant,  was  convicted  of 
stealing  an  automobile  belonging  to  Ferdl-' 
nand  Rucklos,  and  for  that  offense  was  sen- 
tenced to  serve  In  the  penitentiary  a  term  of 
not  less  than  one  year,  nor  more  than  seven 
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jeara.  As  plafaitiiff  In  error  he  presents  for 
review  the  record  of  his  conviction. 

Dnring  the  evening  of  August  11,  1916, 
Ruckloa  drove  his  automobUe  to  the  pleasure 
resort  at  Capital  Beach,  where  his  family 
had  gone  in  the  afternoon  for  a  picnic. 
When*  the  car  was  unoccupied  defendant  took 
possession  of  it  and  drove  out  of  the  grounds. 
Before  noon  of  the  following  day  he  appeared 
at  Fairfield,  Iowa,  and  there  offered  the  car 
for  sale.  News  that  It  had  been  taken  from 
Capital  Beach  soon  reached  the  sheriff  at 
Fairfield.  In  the  meantime  the  initials  of 
Rucklos  had  been  removed  from  the  body 
of  the  car.  Defendant  left  It  at  a  garage. 
Within  two  hours  he  was  arrested  a  few 
miles  from  Fairfield  while  attempting  to  es- 
cape on  foot,  and  promptly  confessed  to  the 
taking  of  the  car. 

[1]  One  of  the  assignments  of  error  is  the 
refusal  of  the  trial  court  to  give  a  requested 
Instruction  that  if  the  owner  of  the  automo- 
bile was  within  the  Jurisdiction  of  the  court, 
It  was  incumbent  upon  the  state  to  prove 
hy  him  that  he  did  not  consent  to  defendant's 
taking  of  bis  automobile.  In  this  respect  the 
■charge  as  a  whole  gave  defendant  the  benefit 
of  the  law  invoked  by  him.  It  is  not  error  to 
refuse  a  requested  instruction  conUned  to  a 
proposition  of  law  correctly  stated  to  the 
Jury  in  another  form.  The  trial  court  in- 
structed that  nonconsent  of  the  owner  is 
a  materlai  element  of  the  crime,  and  must 
he  proved  beyond  a  reasonable  donbt;.  that 
the  owner's  testimony  is  the  best  evidence  on 
that  issue;  that  where  he  is  not  called  as  a 
witness,  if  his  absence  is  "satisfactorily  ac- 
counted for,"  his  "nonconsent  may  be  proven 
by  circumstantial  evidence,  ttiat  Is,  the  facts 
and  circumstances  as  proven  must  be  such  as 
to  exclude  every  reasonable  presumption  that 
fhe  owner  consented  to  the  taking."  The 
proof  seems  to  warrant  these  statements, 
and  they  contain  the  substance  of  the  rule 
■embodied  in  the  rejected  instruction  request- 
ed by  defendant.  It  may  fairly  be  inferred 
from  the  testimony  that  Bucklos  was  not 
within  the  Jurisdiction  of  the  court  at  the 
time  of  the  trial.  Tlie  Jury  were  Justified 
in  finding  that  his  automobile  was  taken  with- 
out his  consent.  The  assignment  Is  therefore 
overruled. 

[2]  Another  assignment  of  error  relates  to 
the  indorsement  of  the  name  of  a  witness  on 
the  information  after  the  trial  had  com- 
menced. The  statute  relating  to  the  filing  of 
an  information  has  been  changed  to  provide 
that  the  county  attorney  shall  "indorse  there- 
on the  names  of  the  witnesses  known  to  him 
at  the  time  of  filing  the  same,"  and  that  "at 
sncb  time  thereafter,  as  the  court  or  a  Judge 
thereof  In  vacation.  In  its  or  his  discretion, 
may  prescribe,  he  shall  Indorse  thereon  the 
names  of  such  other  witnesses  as  shall  then 
be  known  to  him."    Laws  1915,  c.  164.    The 


statute  formerly  authorlEed  the  Indorsement 
of  additional  names  on  the  information  "at 
suiAi  time  before  the  trial  of  any  case  as  the 
court  may  by  rule  or  otherwise  prescribe." 
Bev.  St  1913,  §  9063.  The  purpose  of  the 
change  is  clear.  The  record  shows  that  the 
court  did  not  abuse  its  discretion  in  permit- 
ting the  name  of  the  witness  to  be  Indorsed 
on  the  information  after  the  trial  had  com- 
menced. 

[3]  Defendant  singles  out  one  of  the  In- 
structions, and  argues  that  it  permits  the  Jury 
to  find  a  larceny  was  committed  without  evi- 
dence establishing  the  crime  beyond  a  rea- 
sonable doubt;  that  it  assumes  facts  not 
proved ;  that  it  gives  prominence  to  assumed 
facts ;  that  it  gives  undue  Importance  to  the 
possession  of  the  property ;  and  that  it  with- 
draws from  the  Jury  evidence  of  defendant's 
good  character;  When  the  charge  to  the  Jury 
is  considered  as  a  whole,  the  law  is  correctly 
stated.  An  instruction  preceding  the  one  as- 
sailed enumerated  the  elements  of  the  crime 
and  distinctly  stated  that  each  must  be 
proved  to  the  Jury's  satisfaction  beyond  a 
reasonable  doubt  Another  instruction  cor- 
rectly stated  the  law  relating  to  evidence  of 
defendant's  good  character.  There  was  testi- 
mony relating  to  all  of  the  matters  mentioned 
in  the  instmcticm.  ^e  point  is  not  well 
taken. 

It  is  further  argued  that  the  court  erred  in 
refusing  to  give  the  following  instruction 
requested  by  defendant: 

"There  must  be  evidence  aside  from  the  state- 
ments of  the  defendant  out  of  court  that  the  au- 
tomobile was  stolen,  otherwise  it  is  the  duty  of 
the  jury  to  acquit  the  defendant" 

Under  the  evidence  the  request  was  proper- 
ly refused.  The  Instruction  is  not  limited  to 
the  rule  that  an  eztrajndicial  confession  Id 
not  of  Itself  sufficient  to  establish  the  corpus 
delicti.  There  was  other  evidence  tending 
to  show  that  the  automobile  was  stolen.  In 
addition  statements  of  defendant  not  con- 
stituting a  part  of  his  confession  were  proper 
matters  to  be  considered  by  the  Jury. 

E!rror  In  the  proceedings  has  not  been 
shown.    The  Judgment  Is  fherefbre  affirmed. 


In  re  HOWE'S  ESTATE. 

HOWE  V.  HARDBNBBROEB  «t  al. 

(No.  19480.) 

(Supreme  Court  of  Nebraska.     June  2,  1917.) 

(BiflUtbut  hp  iht  Court.} 

Descewt  and  Disthibtttiow  i8=14— Estate  oi- 

SpBNDTHBIFT    WABD  —  PEBBONALT?  --  S»AT- 
VTB. 

Certain  real  estate  which  was  inherited  by 
the  intestate,  a  spendthrift  ward,  was  sold  un- 
der partition  proceedings  brought  by  his  eo 
tenant.  The  ward's  share  of  the  process  of  the 
sale  was  paid  to  bis  Kuardian.  Money  received 
from  another  source  was  also  paid  to  the  guard- 
ian, who  used  part  of  the  commingled  fund  for 
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the  benefit  of  the  ward,  reinvested  part,  and  held 
part  at  the  time  of  the  death  of  the  ward,  which 
he  paid  to  the  administrator.  At  the  final  set- 
tlement of  the  estate  of  the  ward  the  whole  of 
the  fund  was  claimed  as  ancestral  property  by 
his  only  fall  brother.  Certain  half  brothers  and 
sisters  also  claim«d  to  participate  in  the  distribu- 
tion by  virtue  of  section  1275,  Rev.  St  1913. 
Held  that,  under  the  facts,  the  fund  was  not  of 
an  ancestral  character,  and  should  be  distributed 
as  other  personal  property. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  {§  45-49,  66.] 

Appeal  from  District  Court,  Nemalia  Coun- 
ty ;  Raper,  Judge. 

Proceeding  for  the  final  settlement  of  the 
estate  of  Frank  Howe,  deceased.  In  which 
Charles  Howe  filed  a  cross-petition  claiming 
the  residue,  and  in  which  Nancy  Harden- 
berger  and  others  claimed  the  right  to  share 
in  the  distribution.  Judgment  for  claimants, 
and  plaintiff  cross-petitioner  appeals.  Af- 
firmed. 

ICelllgar  &  Ferneau,  of  Auburn,  for  appel- 
lant. Lambert  &  Armstrong,  oif  Auburn,  for 
appellees. 

LETTON,  J.  Frank  Howe  died  In  1913, 
Intestate.  He  was  unmarried,  and  his  par- 
ents were  both  dead.  He  left  surviving  him 
the  plaintiff,  Charles  Howe,  who  is  his  full 
brother,  and  the  defendants,  who  are  half- 
sisters,  and  the  children  of  a  deceased  half- 
sister  and  of  a  deceased  half-brother.  Frank 
Howe  and  Charles  Howe  Inherited  160  acres 
of  land  from  their  father,  Albert  C  Howe. 
Mrs.  Howe  died  In  1908.  A  guardian  was  ap- 
pointed for  Frank  Howe  In  November,  1908, 
on  account  of  his  being  a  spendthrift  After- 
wards Charles  Howe  brought  partition  pro- 
ceedings to  divide  the  land,  which  was  found 
incapable  of  division,  and  was  sold  by  order 
of  court  Frank's  sliare  of  the  proceeds  of 
the  sale,  $5,113.25,  was  paid  to  his  guardian. 
There  was  also  paid  to  the  guardian  from 
money  due  the  ward  from  the  estate  of  Mrs. 
Howe,  $284.70.  This  commingled  ftuid  was 
part  invested,  part  used  for  the  benefit  of 
the  ward,  the  costs  and  expenses  were  paid 
from  It,  and  at  the  time  of  Frank's  death 
there  was  still  on  hand  $4,165.50  of  tills  mon- 
ey. This  was  paid  to  the  administrator  of 
the  estate  of  Frank  How&  In  the  proceed- 
ings for  the  final  settlement  of  the  estate 
plaintiff  filed  a  cross-petition  claiming  all  the 
residue  of  the  estate,  except  $250  paid  as 
damages  for  the  death  of  the  deceased,  as  be- 
ing derived  from  the  sale  of  the  real  estate, 
on  the  ground  that,  as  the  full  brother  of  de- 
ceased, he  inherits  all  the  property  received 
by  Frank  Howe  from  the  estate  of  his  father. 
Defendants  insist  they  are  entitled  to  share 
in  the  distribution.  The  issue  to  decide  Is 
whether  the  brother  of  the  full  blood  should 
inherit  the  fund,  or  whether  the  ctdldren  of 


the  half  blood  are  also  entitled  to  share  In  it. 

The  decision  of  this  case  depends  upon  the 
construction  to  be  gtvesi  section  1275,  Rev. 
St  1913,  which  is  as  follows: 

"The  degrees  of  kindred  shall  be  competed  ac- 
cording to  the  rule  of  civil  law;  and  kindred  of 
the  half  blood  shall  inherit  equally  with  tlv>se  of 
the  whole  blood,  in  the  same  degree,  unless  the 
inheritance  came  to  the  intestate  by  descent 
devise  or  gift  of  some  one  of  his  ancestors,  in 
wliich  case  all  those  who  are  not  of  the  blood  of 
sugh  ancestor  shall  be  excluded  from  such  in- 
heritance." 

An  exhaustive  note  dealing  with  the  whole 
subject  of  descent  and  distribution  among 
kindred  of  the  half  blood  may  be  found  ap- 
pended to  Anderson  t.  Bell,  140  Ind.  575,  39 
N.  E.  735,  29  L.  R.  A.  641.  So  much  labor 
and  learning  has  been  expended  by  the 
courts  of  other  states  on  this  subject  that  we 
believe  It  only  necessary  to  call  attention  to 
the  cases  in  which  the  subject  Is  discussed. 

The  general  tendency  of  this  country  is  by 
statute  to  COTitinue  r^  estate  in  the  blood 
of  the  ancestor.  Kelly's  Heirs  v.  McGuire,  15 
Ark.  555.  But  It  is  also  generally  held  that, 
when  the  real  estate  has  t>een  exchanged  for 
other  land  or  has  been  converted  into  money 
or  other  property,  it  loses  its  ancestral  char- 
acter. Armstrong  v.  Miller,  6  Ohio,  119; 
Pence  v.  Pence's  Adm'r,  11  OJilo  St  290; 
Klhlken  v.  Klhlken,  69  Ohio  St  106,  61  N.  E. 
909;  Armiugton  v.  Armington,  28  Ind.  74. 
It  is  also  held  that  the  rule  which  prevails  in 
equity  that  a  trust  fund  may  be  followed  as 
long  as  it  can  be  identified  and  segregated 
does  not  apply.  Patterson  v.  Lamson,  45 
Ohio  St  77,  12  N.  B.  531 ;  Rountree  v.  Pur- 
sell,  11  Ind.  App.  622,  39  N.  B.  747;  In  re 
Hullett's  Estate,  46  Ind.  App;  412,  89  N.  E. 
509.  Where  money  has  been  recrfved  by 
an  heir  from  the  sale  in  partition  or  oth- 
erwise of  lands  descending  to  him  witliout 
restriction  or  limitation,  it  does  not  retain  Its 
character  as  real  estate,  but  be  may  use,  in- 
vest, or  dissipate  it  as  If  It  came  from  any 
other  source.  In  re  Simmons,  55  Ark.  485,  18 
S.  W.  933;  Emerson  v.  Cutieo:,  14  Pick. 
(Mass.)  108,  118 ;  9  K.  a  L.  36^38.  Nearly 
$300  of  the  fund  claimed  was  not  derived 
from  the  father's  estate;  The  money  coming 
was  commingled.  The  ^edfic  property  not 
being  separated,  distinguished,  or  kept  apart, 
its  ancestral  character  is  lost  Rountree  v. 
Pursell,  11  Ind.  App.  622,  39  N.  E.  747;  In 
re  Simpson's  Estate,  144  N.  T.  Sapp.  1099. 

In  this  state  of  facts  we  are  convinced  tliat 
the  property  has  lost  its  ancestral  character. 
This  was  the  conclusion  reached  by  the  coun- 
ty court  and  by  the  district  court,  and  we  b»- 
lleve  that  it  is  in  harmony  with  the  great 
weight  of  authority. 

Affirmed. 

SEDGWICK,  X,  not  sitting. 
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MORAN  V.  MOHAN  et  aL    (No.  1945a)» 
(Supreme  Court  of  Nebraska.     June  2,  1917.) 

(Syllabut  by  ih*  Court.) 

1.  Common  Law  «=3l2— Law  of  State— Stat- 

UTE. 

Any  provision  of  the  common  law  of  England 
that  is  inconsistent  "with  any  law  passed  or  to 
be  passed  by  the  Leeialature  of  this  state"  is  not 
made  the  law  of  this  state  by  Bev.  St.  1913,  S 
S(J97. 

[Ed.  Note. — For  other  cases,  see  Common  Law, 
Cent.  Dig.  i  10.] 

2.  Deeds  «=>128— EarAns  Cbbated— Buuc  is 
RHKixssr'a  Case— Abrogation. 

Every  instrument  conveying  real  estate  or  in- 
terest therein  must  be  construed  bo  as  "to  car- 
ry into  effect  the  true  interest  (Intent)  <rf  the 
parties,  so  far  as  such  intent  can  be  collected, 
from  the  whole  instrument,"  if  the  intent  is  not 
an  unlawful  one.  Rev.  St.  1913,  S  6195.  This 
applies  to  deeds  as  well  as  other  instmments, 
and  so  far  abrogates  the  rule  in  Shelley's  Case. 

[Ed.  Nota— For  other  cases,  see  Deeds,  Gent. 
Dig.  a  413-415,  419-421,  427j 

3.  Deeds  «=>129(4)— GoRSTBUonoit— Lm  Es- 

TATB. 

Applying  these  rules,  the  granting  clause  of 
the  deed  involved  in  this  case  is  construed  to 
convey  to  the  grantee  a  life  estate  with  remain- 
der to  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  419.] 

Appeal  erom  District  Court,  Platte  Goan- 
ty;   Thomas,  Judge. 

Action  by  Edward  B.  Moran,  otherwise 
known  as  Everett  E.  Moran,  against  Robert 
C.  Moran  and  otbers  with  cross-petition  by 
Camden  J.  Garlow  and  others.  Judgment 
for  Robert  O.  Moran  and  others,  and  plaln- 
tUC  and  the  cross-petitioners  appeaL  Af- 
firmed. 

Albert  &  Wagner  and  Oarlow  &  Long,  all 
of  Columbus,  for  appellants.  M.  Whitmoyer 
and  A.  M.  Post,  both  of  Columbus,  for  ap- 
pellees. 

SEDGWICK,  J.  On  the  trial  of  this  case 
in  the  lower  court  the  deeds  iuTOlved  were 
construed  to  convey  life  estates  only.  The 
plaintiff  and  cross-petitioner  now  contend 
that  these  deeds  conveyed  a  title  in  fee  to 
the  grantees  named  therein.  The  cross- 
petitioner  Garlow  refers  in  his  brief  to  some 
former  decision  of  the  district  court  as  a 
bar  to  this  action,  but,  as  no  such  decision 
is  alleged  in  the  pleadings,  and  no  serious 
discussion  is  given  it,  and  both  the  plaintiff 
and  the  cross-petitioner  devote  their  discus- 
sion entirely  to  the  construction  of  the  deeds 
involved,  we  conclude,  as  stated  by  the  de- 
fendants, that  the  decision  of  the  district 
court  rests  aitirely  upon  the  proper  con- 
struction of  the  deeds.  The  following  is 
the  granting  clause  of  the  deed  to  be  con- 
strued: 

"Grant,  bargain,  sell,  convey,  and  confirm  unto 
R.  C.  &Ioraii,  of  Platte  county.  Neb.,  the  fol- 
lowing described  real  estate  situated  in  the  coun- 
ty of  Platte,  and  state  of  Nebraska,  to  wit: 
[Describing  the  land]  Subject,  however,  to  the, 


following  conditions;  Fiiat,  tiiat  the  said  R. 
O.  _  Moran  shall  have^  hold,  use,  occupy,  and 
enjoy  the  aforesaid  premises  with  all  rents,  is- 
sues, profits,  and  proceeds  arising  therefrom,  for 
his  own  nse  and  benefit,  shall  have  authority  to 
lease  said  premises,  but  shall  not  bbrgain,  sell 
or  mortgage  said  premises  during  hia  natural 
lifetime,  but  upon  nia  death  said  premises  shall 
be  the  property  of  his  lawful  heirs.  Second,  that 
said  R.  O.  Moran  shall  pay  to  the  said  Robert 
Moran  from  the  proceeds  of  said  premises  $50 
each  and  every  year  during  the  natural  life  of 
said  Robert  Moran.  Together  with  all  the  tene- 
ments, hereditaments  and  appurtenances  to  the 
same  belonging,  and  all  the  estate,  right,  title,  in- 
terest, dower,  claim  or  demand  whatsoever  of 
the  said  Robert  Moran  and  Sarah  Moran  of,  in, 
or  to  the  same,  or  any  part  thereof." 

[1,2]  There  Is  some  discussion  in  the  briefs 
as  to  whether  the  rule  in  Shelley's  Case  has 
any  force  In  this  state,  but  It  is  not  neces- 
sary to  deteimlne  what  force,  if  any,  that 
rule  has  with  us.  The  cross-petitioner,  as 
was  done  in  Albln  v.  Parmele,  70  Neb.  740, 
98  N.  W.  29,  quotes  extensively  from  the 
courts  of  the  different  states  as  to  the  effect 
of  the  rule  in  Shelley's  Case  in  those  states 
respectively.    In  Pennsylvania  it  was  said: 

"The  rule  in  Shelley's  Case  is  a.  rule  of  law, 
not  a  rule  of  construction,  and  where  a  case  falls 
within  it,  it  apidies  inexorably  without  reference 
to  intent"  Shaplegr  v.  Diebl,  203  Pa.  506,  63 
Atl.374.  *w  «-,  »>^ 

And  In  Tennessee: 

"The  rule  in  Shelley's  Case  was  brought  over 
by  our  ancestors,  formed  part  of  the  colonial 
laws,  and,  until  abrogated  by  statutory  enact- 
ment, must  continue  to  be  law  in  Tennessee." 
Polk  V.  Farls,  9  Terg.  (Tenn.)  209,  80  Am.  Dec. 
400. 

In  so  far  as  the  decision  of  the  case  at 
bar  is  concerned,  we  might  concede  that  the 
rule  In  Shelley's  Case  would  continue  and  be 
the  law  in  Nebraska,  "unless  aorogated  by 
statutory  enactment."  It  is  difficult  to  de- 
termine the  origin  of  that  rule.  It  probably 
arose  out  of  some  peculiarities  of  the  law  of 
feudal  tenures  in  England  a  good  many 
hundred  years  ago.  Our  statute  provides 
that: 

"So  much  of  the  common  law  of  England  as  i3 
applicable  and  not  inconsistent  with  the  Con- 
stitution of  the  United  States,  with  the  organic 
law  of  this  state,  or  with  any  law  passed  or  to 
be  passed  bry  the  Legislature  of  this  state  is 
adopted  and  declared  to  l>e  law  within  the  state 
of  Nebraska."    Rev.  St  1913,  §  3697. 

By  section  6195,  Rev.  St  1918,  it  is  pro- 
vided: 

"In  the  coDstniction  of  every  instrument  cre- 
ating or  conveying,  or  authorizing  or  requiring 
the  creation  or  conveyance  of  any  real  estate, 
or  interest  therein,  it  shall  be  the  duty  of  the 
courts  of  justice  to  carry  into  effect  the  true 
interest  (intent)  of  the  parties,  so  far  as  such 
intent  can  be  collected,  from  the  whole  instru- 
ment and  so  far  as  such  intent  is  consistent 
with  the  rules  of  law." 

This  latter  statute  has  been  construed  by 
this  court  In  Rupert  v.  Penner,  35  Neb.  687, 
53  N,  W.  698,  17  L.  R.  A.  824,  Albln  v.  Par- 
mele, supra,  Benedict  v.  Mlnton,  83  Neb.  782, 
120  N.  W.  429,  and  in  other  cases.  In  Albln  v. 
Parmele,  supra,  there  is  quite  an  exhaustive 
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discuBBion  of  the  subject  In  an  opinion  by  Mr. 
Commissioner  Ames,  and,  unless  that  Is  to  be 
overruled,  it  must  be  dedsive  of  this  case. 
Two  of  those  above-cited  cases  of  this  court 
discussed  the  construction  of  granting  clauses 
in  deeds,  and  one  construed  such  clause  In  a 
will,  and  it  is  suggested  in  the  brief  that  a 
different  rule  mi^t  obtain  In  ihe  construc- 
tion of  deeds,  but  Rev.  St  1913,  |  6195,  ap- 
plies to  every  "creation  or  conveyance  of  any 
real  estate,  or  interest  therein,"  and,  as  point- 
ed out  in  Albln  ▼.  Parmele,  supra,  wills  in 
some  instances  are  not  as  deliberately  execut- 
ed as  are  deeds  in  general,  and  therefore  the 
effect  of  the  use  of  technical  terms  in  wills 
may  not  always  have  the  same  force  as  the 
use  of  similar  terms  in  deeds  might  have  in 
ascertaining  the  "true  Intent  of  the  parties" ; 
but  in  any  event  in  both  cases  we  are  re- 
quired to  ascertain  that  intent  from  the  whole 
instrument.  It  is  said  in  one  of  the  briefs 
that  the  rule  in  Shelley's  Oase  is  the  law,  and 
any  intuit  that  is  inconsistent  with  the  law 
cannot  be  enforced  by  the  very  terms  of  the 
statute  quoted.  This  suggestion  is  answered 
in  Albin  v.  Parmele,  supra,  with  the  sugges- 
tion that: 

"That  which  the  statute  expressly  requires 
shall  be  consistent  with  the  general  rules  of  law 
is  not  the  construction  of  tiie  instrument,  but 
the  intent  of  the  parties.  *  *  *  It  cannot  be 
oreteuded  that  an  intent  to  limit  a  remainder  in 
fee  to  the  heirs  at  law  of  one  to  whom  is  given 
the  precedent  freehold  is  inconsistent  with  any 
general  role  of  law." 

[3]  The  language  of  the  granting  clause 
of  this  deed  so  plainly  shows  an  Intent  of 
the  grantor  to  convey  to  the  grantee  a  life 
estate  with  the  remainder  to  his  heirs  that 
It  cannot  be  said  that  the  language  needs  any 
construction. 

This  language  was  correctly  construed  by 
the  district  court,  and  the  Judgment  is  af- 
firmed. 


0HICA60,  B.  &  Q.  B.  CO.  v.  WEBSTEB 
OOUNTT  et  aL    (No.  19656.) 

(Supreme  Court  of  Nebraska.     May  19,  1917.) 

(Syllaivi  by  the  Court.) 

1.  Taxation  ®=»317(4)— Propebtt  Not  With- 
in Railboad  Right  of  Wat— Assessuents 
—Statute. 

A  pipe  line  connecting  springs  with  a  water 
system  established  and  operated  by  a  railroad 
compnny,  owner,  for  general  raUroad  purposes 
at  a  station  and  roundhouse,  and  the  necessary 
land  around  the  springs,  should  be  assessed  by 
the  state  board  of  equahzatlon  and  assessment, 
and  not  by  the  county  board  of  equalisation, 
though  the  property  described  is  not  within  the 
regular  railroad  right  of  way  'and  station 
grounds.    Bev.  St  1913,  H  6375-6377. 

(Additional  Si/Ualiu  in  Editorial  Staff.) 

2.  Taxation  €=>463—Baii.boad— -Assessment 
— Complaint. 

Where  a  railroad's  property,  though  not 
within  its  regular  right  of  way,  was  not  report- 
ed to  or  assessed  by  the  state  board  of  equali- 
zntion  and  assessment  under  Rev.  St  1913,   §! 


6375-6377,  it  could  not  complain  that  the  county 
board  of  equalization  ^aced  it  on  the  local  tax 
list 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  gf  818-^28.] 

Appeal  from  District  Court,  Webster  Coun- 
ty; Dungan,  Judge. 

From  an  order  of  the  District  CkNirt  of 
Webster  County  sustaining  an  assessment 
made  by  the  County  Board  of  Equalization, 
the  Chicago,  Burlington  &  Qnlncy  BaOroad 
Company  appeals.    Affirmed. 

Byron  Clark  and  Jesse  L.  Boot,  twth  of 
Omaha,  and  Jj.  H.  Blacfcledge,  of  Bed  Cloud, 
for  appellant  F.  J.  Munday,  of  Bed  Cloud, 
for  appellees. 

BOSE,  J.  [11  This  is  an  appeal  by  the 
Chicago,  Burlington  &  Qulncy  Railroad  Com- 
pany, plaintiff,  from  an  order  of  the  district 
court  for  Webster  county  sustaining  an  as- 
sessment made  by  the  county  board  of  equal- 
ization. The  property  assessed  is  owned  by 
plaintiff  and  consists  of  three  acres  of  land 
with  springs  thereon  and  10,891  feet  of  water 
pipe  connecting  the  springs  with  a  water 
system  established  and  operated  by  plaintiff 
for  general  railroad  purposes  at  the  station 
and  roundhouse  at  Bed  Cloud.  The  springs 
are  in  Webster  county  outside  of  the  regu- 
lar right  of  way  and  outside  of  the  dty  Um- 
ita  of  Bed  Cloud.  For  the  pipe  line  plaintiff 
acquired  a  right  of  way  25  feet  wld&  Wa- 
ter not  needed  for  railroad  purposes  is  at 
times  diverted  to  the  Bed  C!loud  water  plant, 
but  this  seems  to  be  a  gratuitous  service. 
The  assessment  was  -made  for  both  1914  and 
1915,  the  property  not  having  been  taxed  for 
the  former  year.  Plaintiff  contends  that  the 
coiuty  board  of  equallxatlon  had  no  author- 
ity to  assess  the  property  described,  since  the 
statute  provides  that  it  shall  be  assessed  by 
the  state  board  of  equalization.  In  support 
of  this  contentipn  plaintiff  relies  flu  the  fol- 
lowing provisions  of  statute: 

"The  state  board  of  equalisation  and  assess- 
ment is  hereby  empowered,  and  it  is  made  its 
duty,  to  assess  all  property  of  the  railroads  and 
railroad  corporations  in  tne  state  of  Nebraska: 
Provided,  however,  all  madiine  repair  shops, 
general  office  buildings,  store  hoosea.  and  also 
all  real  and  personal  property  outside  of  right 
of  way  and  depot  grounds  as  of  and  belonging 
to  any  such  railroad  and  teletfraph  companies, 
shall  be  listed  for  purposes  of  taxation  by  the 
principal  ofScers  or  agents  of  such  companies 
with  tne  assessors  of  any  precinct  of  the  county 
where  such  real  or  personal  property  may  be 
situated."    Bev.  St.  1913,  |  6375. 

"The  board  on  the  first  Monday  in  May  in 
each  year  shall  proceed  to  ascertain  all  pr(H)erty 
of  any  railroad  company  owning,  operating  or 
controlling  any  railroad  or  railroad  service  in 
this  state,  which,  for  the  purpose  of  assessment 
and  taxation,  shall  be  held  to  include  the  main 
track,  side  track,  spur  tracks,  warehouse  track^ 
road  bed,  right  of  way  and  depot  Krounds,  and 
all  water  and  fuel  stations,  buildlnfrs  and  super- 
structures thereon,  and  all  machinery,  rolling 
stock,  telegraph  lines  and  instruments  connected 
th<>rewith,  all  material  on  hand  and  supplies  pro- 
vided for  operating  and  carrying  on  the  business 
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of  such  itMd,  in  whole  or  in  part,  together  vitb 
the  moneys,  credits,  franchises  and  all  other 
property  of  such  railroad  company  used  or  held 
for  the  purpose  of  operating  its  road,  and  ap- 
praise and  assess  the  same  as  personal  property 
as  herein  provided."  .  Rev.  St.  1913,  {  B3m 

The  statute  also  requires  eadi  railroad 
company,  on  or  before  April  15th,  to  report 
to  the  state  board  of  equalization  and  as- 
sessment: 

"A  complete  list  eiyiug  size,  location  as  to 
county,  township  and  d^  and  village,  material 
and  value  of  all  depots  *  •  •  or  other  build- 
ings situated  wholly  or  in  part  on  the  risht  of 
way,  together  with  all  ]^latforms,  fuel  and  water 
stations,  and  the  machinery  and  tanks  connect- 
ed therewith."     Rev.  St.  1§13,  S  6377,  snbd.  3. 

On  the  other  hand,  the  county  contends 
that  the  property  assessed  does  not  come 
within  the  class  described  as  "right  of  way 
and  depot  grounds,  and  all  water  and  fuel' 
stations  •  ♦  •  thereon."  The  statute  pro- 
vides further: 

"The  state  board  shall  transmit  to  eadi  coun- 
ty, as  soon  as  practicable  after  receiving  returns 
from  the  railroad  company,  a  statement  from 
such  returns  showing  as  to  each  county  and  rail- 
road all  machine  and  repair  shops,  general  office 
buildings,  store  honses,  and  also  all  real  and 
personal  property  outside  of  such  railroad  right 
of  way  and  depot  grounds,  not  included  in  the 
property  herein  required  to  be  assessed  by  the 
state  board  of  equalizatioiu"  Bev.  St.  1913,  { 
6385. 

In  a  literal  sense  the  property  in  question 
Is  not  right  of  way  or  depot  grounds  w  wa- 
ter stations  thereon.  Within  the  intent  of 
the  statute,  however,  the  properiy  belongs  to 
the  class  required  to  be  assessed  by  the  state 
board.  The  law  makes  it  the  duty  of  that 
body  to  assess  "all  property  of  the  railroads" 
In  this  state.  Rev.  St.  1913,  g  6375.  There 
1b  an  exception  In  the  form  of  a  proviso 
whereby  "all  machine  repair  shops,  general 
office  bnlldlngs,  store  houses,  and  also  all 
real  and  personal  property  outside  of  right 
of  way  and  depot  grounds"  shall  be  assessed 
by  the  local  authorities.  The  statute  adopts 
the  following  theory  of  taxation: 

"A  railroad,  for  the  purpose  of  assessment  and 
taxation,  is  considered  as  an  entity,  and  includes 
all  property  that  is  held  and  used  principally  in 
the  operation  of  the  road  and  carrying  on  the 
business  of  tranqmrtation."  Chicago,  B.  &  Q. 
K.  Co.  V.  Box  Butte  County,  99  Neb.  208,  165 
N.  W.  881. 

A  pumping  station  and  a  water  tank  con- 
structed and  used  for  railroad  purposes  on 
depot  grounds  are  assessable  by  the  state 
board.  In  the  present  instance  plaintiff,  for 
reasons  of  economy  or  efficiency,  no  doubt, 
adopted  a  different  system  to  secure  a  water 
supply.  The  property  is  "used  principally  In 
the  operation  of  the  road  and  carrying  on 
the  business  of  transportation."  Plants  at 
different  stations  for  the  furnishing  of  water 
constitute  a  part  of  the  railroad  as  an  en- 
tity. The  property  In  qnestion  should  be  as- 
sessed by  the  state  board  and  not  by  the 
connty  board. 

[2]  The  assessment  in  the  present  instance, 
however,  should  not  be  disturbed  on  appeal. 


The  piopexty  in  gnei^tion  was  not  reported  to 
or  assessed  by  the  state  board  either  In  1914 
or  In  1915.  Having  failed  to  report  the  prop- 
erty to,  or  to  have  it  assessed  by,  the  state 
board,  plaintiff  should  not  complain  of  the 
county  board  for  placing  It  on  the  local  tax 
list.  The  property  was  taxable,  and  plaintiff 
should  not  escape  Its  proportion  of  the  bur- 
den of  taxation.  Chicago,  B.  &  Q.  B.  Co.  v. 
Merrick  County,  36  Neb.  176,  54  N.  W,  309, 
Affirmed. 

FEBBBB  V.  LBISEJ  ct  al.    (No.  19373.) 
(Supreme  Court  of  Nebraska.     June  2,  1917.) 

(Sv^ahus  T)]/  the  Court.) 
Appeal  and  Ebeob  fe=>900  —  Affibmahcb— 

PSESUMPTION. 
Upon  appeal,  all  presumptions  are  in  favor 
of  the  correctness  of  the  judgment  of  the  district 
court.  If  the  record  does  not  show  affirmatively 
that  the  judgment  is  wrong,  it  will  ordinarily 
be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3667-3669.] 

Appeal  from  District  Court,  Cedar  Coun- 
ty ;   Graves,  Judge. 

Proceeding  in  equity  by  Katherlne  Ferber 
against  Prank'  Lelse  and  others.  Judgment 
lor  defendants,  and  plaintiff  appeals.  Af- 
firmed, 

Oliver,  Harding  &  Oliver  and  Edward  E. 
Baron,  all  of  Sioux  City,  Iowa,  B.  J.  Millard, 
of  Partington,  C.  A.  Kingsbury,  of  Ponca, 
and  JoJin  L.  Webster  and  W.  R.  King,  both 
of  Omaha,  lor  appellant  B.  Beady  and  W. 
F.  Bryant,  both  of  Hartington,  for  appellees. 

MORRISSEX,  C  3.  This  Is  a  proceeding 
In  equity  to  obtain  a  new  trial  ol  a  cause 
wherein  Judgment  had  been  rendered  agEilnst 
the  plaintiff.  The  case  was  originally  heard 
upon  the  petition  ol  plaintiff  and  a  demur- 
rer thereto  by  defendant,  and  uptm  appeal  it 
was  held  that  the  petition  stated  a  cause  of 
action.  Ferber  v.  Lelse,  97  Neb.  795,  151  N. 
W,  307.  On  this  appeal,  counsel  for  appel- 
lant says: 

"The  gist  of  the  action  is  that  the  attomevs 
for  the  plaintiff  relied  upon,  and  had  a  right  to 
rely  upon,  their  request  to  the  court,  and  the 
court's  acquiescence  therein,  that,  if  judgment 
should  be  rendered  for  the  defendant,  the  usual 
and  customary  mrder  would  be  entered  allow- 
ing the  plaintiff  40  days  from  the  rising  of  the 
court  to  prefpate  and  serve  a  bill  of  exceptions; 
that,  by  reason  of  inadvertence  or  mistake,  this 
order  extending  time  was  omitted  from  the  de- 
cree, and  thereby  the  plointiff,  without  any  fault 
on  her  part,  or  that  of  her  attorneys,  was  de- 
prived of  her  constitutional  right  to  an  appeal 
from  the  judgment  in  the  original  action.  It  was 
to  protect  that  right  that  the  present  bill  in 
equity  was  filed  to  obtain  a  new  trial." 

On  the  trial  the  court  found  in  favor  of 
defendant  The  case  may  properly  be  de- 
termined upon  a  consideration  of  the  evi- 
dence without  a  review  of  the  other  ques- 
tions raised.  The  only  question  of  fact  be- 
fore the  oonrt  on  the  trial  of  this  case  was: 
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Had  plaintiff  been  denied  her  right  of  appeal 
In  the  former  case  by  reason,  of  Inadvertence 
or  mistake  on  the  part  of  the  coart  In  falling 
to  extend  the  time  for  the  preparation  and 
service  of  the  bill  of  exceptions  after  premier 
and  timely  request  has  been  made  therefor? 
On  behalf  of  plaintiff,  there  is  testimony  to 
the  effect  that,  after  the  taking  of  testimony 
was  closed  and  the  case  had  been  argued  to 
the  court  (but  before  the  findings  had  been 
announced),  the  Judge  and  others  wore  visit- 
ing In  the  courtroom,  when  one  of  the  plain- 
tiff's attorneys  said  to  the  Judge,  "Well, 
JucTge,  if  the  case  is  decided  against  us,  you 
will  give  the  customary  time  for  appeal?" 
and  that  the  Judge  answered,  "Yes."  On 
cross-examination,  this  witness,  in  referring 
to  the  request  of  the  attorney,  testified:  "I 
rather  think  he  did  say  bill  of  exceptions." 
Hie  attorney  who  Is  said  to  have  made  the 
request  testified  that  he  said,  "save  us  or 
give  us  the  usual  time  for  preparing  bills  of 
exceptions,"  and  that  he  understood  that  the 
court  assented  thereto.  This  attorney  also 
testified  that  the  usual  time  allowed,  when 
requested,  was  40  days  from  the  rendition  of 
the  Judgment 

Another  witness  testified  that,  after  the 
evidence  was  submdtted  and  the  case  ar- 
gued, the  court  Indicated  that  he  would  not 
render  an  (H>lnlon  that  evening,  but  would  do 
so  some  time  during  the  term,  and  that  there- 
upon Judge  Boyd,  who  was  one  of  plaintifTs 
attorneys  in  that  trial,  stated  that  he  was 
going  away  on  an  early  morning  train  and 
would  not  be  in  court  again  during  that  term, 
and  that,  tn  the  event  Judgment  went  against 
his  client,  "he  would  like  the  usual  record 
for  pr^aring  the  bill  of  exceptions." 

Mr.  Ready,  one  of  the  attorneys  who  rep- 
resented defendants,  testified  that  he  was 
present  in  court  when  the  case  was  submit- 
ted, and  heard  what  was  said  by  the  attor- 
neys representing  plaintiff,  and  that  there 
was  nothing  said  about  a  bill  of  exceptions. 

Mr.  Bryant,  another  attorney  for  defend- 
ants, testUed  to  substantially  the  same  thing. 
He  said: 

"There  was  a  good  deal  of  talk  abut  a  super- 
sedeas bond,  considerable  discussion  about  tnat, 
and  I  heard  Mr.  Boyd  say  he  was  going  away  in 
the  morning;  but  I  didn't  hear  anything  about 
a  biU  of  exceptions." 

Be  says  that  ccmversations  such  as  testi- 
fied to  by  plaintiff's  witnesses  might  have 
been  had  out  of  conrt 

The  trial  Judge  was  a  witness,  and,  when 
asked  as  to  whether  any  request  had  beeo 
made  for  an  extension  of  time,  said: 

"I  have  no  independent  recollection  other  than 
Appears  on  the  trial  docket  and  the  custom  that 
I  have  always  followed." 

When  asked  what  was  his  custom  when 
asked  for  further  Ume  in  which  to  prepare  a 
bill  of  exceptions,  he  said: 

"I  grant  such  time  as  Is  requested  by  counsel 
and  note  it  on  the  trial  docket.  If  they  ask  for 
40  days  from  the  rising  of  the  court,  that  is 


granted.  If  they  ask  for  40  days  fnnn  the  ren- 
dition of  judgment,  that  is  the  order  that  ic 
made.  If  no  reqnest  ia  made,  no  order  is  en- 
tered." 

He  further  said  that  he  remembered  some 
little  discussion  with  reference  to  fixing  a 
supersedeas  bond. 

It  is  dear  that  every  witness  is  honestly 
testifying  according  to  hla  recollection  of 
what  ocBurred.  Btit  the  record  indicates 
that,  if  any  request  was  made  for  an  exten- 
sion of  time,  it  was  informal  and  made  while 
the  court  was  in  recess,  and  the  court  did  not 
regard  it  of  sufBcioit  Importance  to  enter  it 
vpoa  hia  docket  The  same  Judge  presided  at 
eadi  trial,  and  his  recollection  of  what  occur, 
red  appears  to  be  Just  as  clear  as  that  of  any 
other  witness.  The  testimony  offered  on  he- 
half  of  plaintiff  is  not  so  convincing  that  we 
can  say  the  trial  court  erred  in  denying  the 
prayer  of  plaintiff's  petition. 

The  Judgment  is  affirmed. 


In  re  FARRENS  et  aL  STATE  v,  FARMERS' 
STATE  BANK  OF  DKCATUR.  F.\RRENS 
et  al.  V.  FARMERS'  STATE  BANK  OF  DE- 
CATUR et  al.     (No.  19985.) 

(Supreme  Court  of  Nebraska.     May  19,  1917.) 

(SyttahuM  (v  the  OourtJ 

1.  Banks  and  Bankino  <8=»119  —  "Depobi- 

TOE." 

A  "depositor"  is  one  who  delivers  to  or  leaves 
with  a  bank  money  subject  to  his  order,  either 
upon  time  deposit  or  subject  to  check. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  If  289-282. 

For  other  definitiooB,  see  Words  and  Phrases, 
First  and  Second  Series,  Depositor.] 

2.  Baitkb  and  Bankino  4=>119— Deposit  bt 

DlBSCTOH— StATCTS. 

As  the  statute  governing  banks  and  banking 
stood  prior  to  the  enactment  of  House  Roll  No. 
201,  by  the  thirty-fifth  session  of  the  Nebraska 
Legislature,  a  director  of  a  state  bank,  as  re- 
gards a  deposit  made  by  him  in  the  bank  of 
which  he  was  a  director,  stood  in  the  some  posi- 
tion as  any  other  depositor. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S5  289-282.] 

Xnpeal  from  District  Court,  Burt  County; 
Day,  Judge. 

Suit  by  the  State  of  Nebraska  against  the 
Farmers'  State  Bank  of  Decatur,  with  a  re- 
ceivership, in  which  J.  S.  Farrens  and  others 
filed  claims  against  the  receiver.  Objections 
to  claims  overruled,  and  claims  allowed,  and 
the  receiver  and  others  ai^eal.    Affirmed. 

See,  also,  162  N.  W.  637. 

The  Attorney  General,  for  appellants. 
Stout.  Rose  &  Wells,  of  Omaha,  and  Jas.  A. 
Clark,  of  Tekamab,  for  appellees. 

MORRISSEY,  C.  J.  In  May,  1916,  at  the 
suit  of  the  state  banking  board,  the  affairs 
of  the  Farmers'  State  Bank  of  Decatur  were 
Idaced  in  the  hands  of  a  receiver.  Subse- 
quently this  plaintiff  and  three  others  each 
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filed  In  dne  form  hla  claim  with  the  receiver 
for  the  sum  of  $7,{iOO,  and  asked  that  the 
same  be  treated  as  a  deposit  and  allowed  as 
a  preferred  claim,  and,  when  so  allowed,  that 
It  be  paid  oat  of  the  assets  of  the  bank  or  the 
depositors'  guaranty  fnnd.  Each  <dalm  Is  evi- 
denced by  a  certificate  of  deposit  In  the  usual 
form,  dated  April  1, 1916,  Issued  by  the  Farm- 
ers' State  Bank  of  Decatur.  Each  cettlflcate 
was  made  payable  three  months  after  Its  date, 
drew  interest  at  5  per  cent,  and  stated  upon 
Its  face  that  It  was  protected  by  the  deposi- 
tors' guaranty  fund  of  the  state  of  Nebraska. 
To  these  claims  the  Attorney  Qeneral  filed 
objections,  alleging  that  claimants  were  di- 
rectors of  the  Farmers'  State  Bank  at  the 
time  the  certificates  were  Issued;  that  the 
money  was  deposited  with  the  Security  State 
Bank  of  South  Omaha  to  pay  an  Indebted- 
ness of  the  Fanners'  State  Bank  of  Decatur, 
which  was  not  secured  by  the  depositors' 
guaranty  fund,  and  that  the  total  assets  of 
the  Farmers'  State  Bank  of  Decatur,  includ- 
ing the  liability  of  the  stockholders,  were  la- 
sufflcient  to  pay  the  amount  owed  by  the  bank 
to  Its  depositors. 

[1]  After  a  full  hearing,  the  district  court 
overruled  the  objections  and  allowed  the 
claims.  The  principal  point  now  urged  in  the 
brief  of  the  Attorney  General  is:  These  cer- 
tificates do  not  represent  money  placed  with 
the  bank  as  a  d^osit,  but  represent  merely  a 
ickan  to  the  bank.  It  Is  admitted  that  the 
bank  got  the  benefit  of  the  money.  If  It  was 
placed  In  the  bank  as  a  deposit,  it  is  protected 
by  the  depositors'  guaranty  fund;  while  If 
it  was  merely  a  loan  to  the  bank,  it  is  not  so 
protected.  We  are  asked  by  the  appellees  to 
affirm  the  Judgment,  because  the  assignment 
of  error  differs  from  the  issue  tendered  In  the 
lower  court;  but  as  this  case  was  tried  to  the 
court  without  a  Jury,  and  is  a  matter  of  pub- 
lic Importance,  and  all  parties  understood 
throughout  the  trial  the  main  purpose  of  the 
protest  and  objection,  and  all  of  the  facts 
necessary  for  a  detemfination  of  the  case  on 
the  issue  tendered  in  the  protest  or  in  the  as- 
signment of  error  are  In  the  record,  we  prefer 
to  dispose  of  the  question  on  its  merits  rather 
than  on  the  procedure. 

TIxe  evidence  shows  that  prior  to  the  is- 
suance of  these  certificates  each  claimant  was 
a  director  of  the  Fanners'  State  Bank  of  De- 
catur; that  the  bank. was  in  need  of  money; 
that  it  borrowed  from  the  Security  State 
Bank  of  Sooth  Omaha  |16,000,  and  pledged 
as  collateral  security  notes  of  the  face  value 
of  $22,000,  and  of  the  admitted  value  of  $20,- 
000.  Claimants,  who  were  not  experienced 
bankers  or  business  men,  each  borrowed 
from  the  Security  State  Bank  $7,600,  then 
deposited  this  amount  with  the  Farmers' 
State  Bank  of  Decatur,  and  took  as  evidence 
thereof  the  certificates  heretofore  mentioned. 
The  Decatur  bank  then  paid  off  Its  indebted- 
ness to  the  Security  State  Bank  and  redeemed 
the  paper  that  had  been  put  up  as  collateral 


security.  The  Decatnr  bank  got  the  fall 
value  for  each  certiflcate.  Had  the  money 
been  deposited  by  some  party  not  an  officer 
or  director  of  the  bank,  there  would  be  no 
question  as  to  bis  right  to  be  listed  as  a  de- 
positor. The  Attorney  General  argues  that 
these  parties  were  merely  making  a  loan  to 
the  bank  and  that  the  relation  of  creditor 
and  debtor  exists.  In  a  certain  sense  this  is 
true.  In  State  v.  Corning  State  Savings 
Bank,  136  Iowa,  79,  113  N,  W.  600,  a  de- 
positor was  defined  to  be: 

"One  who  delivers  to  or  leaves  with  a  bank 
money  subject  to  his  order.  These  may  be  ei- 
ther time  deposits  or  open  ones  subject  to  check." 

These  CMtificates  are  in  the  usual  form. 
The  transaction  was  such  on  its  face  as  oc- 
curs every  day  in  the  banking  business.  If 
claimants  are  to  be  denied  the  rights  of  a 
depositor,  it  must  be  solely  because  they  were 
directors  of  the  bank. 

[2]  As  the  statute  stood  at  the  time  of  the 
transaction,  an  officer  was  not  forbidden  to 
become  a  depositor,  or  denied  any  privilege 
accorded  to  others  doing  business  with  the 
'bank.  The  Legislature  not  having  denied  this 
privilege,  the  court  cannot.  The  Le^lature 
which  has  just  adjourned  has  enacted  a  stat- 
ute to  meet  such  situations.  House  Roll  No.- 
201,  approved  April  19, 1917.  The  fact  that  it 
took  such  action  may  be  regarded  as  a  legisla- 
tive construction  of  the  statute,  and  we  may 
assume  that,  when  our  bank  act  was  origi- 
nally passed,  It  was  not  intended  to  exclude 
directors  from  the  benefits  of  the  act.  if  so, 
claimants  fall  within  its  protection.  Again, 
it  may  be  pointed  out  that  the  equities  of  the 
case  are  with  the  claimants.  The  bank  got 
the  benefit  of  their  m<mey ;  with  their  money 
it  redeemed  Its  coUaterkl  security,  which  was 
worth  considerably  more  than  the  amount  for 
which  it  was  pledged.  Not  only  the  bank,  but 
the  depositors'  guaranty  fund,  received  the 
benefit  of  their  money,  and  claimants  are 
still  liable  for  the  penalty  as  stockholders. 
Indeed,  th«  judgment  of  the  district  court  di- 
rected the  receiver  to  withhold  the  amount 
for  which  they  are  liable  as  stockholders. 
Thus  all  parties  are  amply  protected  and 
Justice  is  done. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

ROSE,  J.,  not  sitting. 


McMASTEES  v.  CITY  OF  LINCOLN. 

(No.  19341.) 

(Supreme  Court  of  Nebraska.    May  19,  1917.) 

(ByUaiu*  by  the  Oovrt.) 

1.  Mtjhicipai.  Corporations  «!s»788(2)  —  No- 
tice OF  Defective  Stbeet  —  Constbuction 
OP  Statute. 
Section  4583,  Rev.  St.  1913,  requiring  writ- 
ten notioe  of  defective  public  streets  to  be  filed 
with  the  citjr  clerk  five  days  before  the  occur- 
rence of  the  injury  complained  of,  has  no  appll- 
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cation  when  the  defects  complained  of  were  open 
and  obvious  and  existed  at  the  time  the  city 
■opened  the  street  to  public  travel,  without  (foard- 
ing  or  warning  against  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  K  1642,  1652.] 

2.  Municipal  Cokpokations  ■6=821(13)— De- 
fective Street  —  Negligence  —  Question 

FOR  JUBY. 

Where  plaintiff  was  injured  by  his  horse  be- 
coming frightened  and  plunging  down  a  declivity 
into  a  creek  bed  in  the  street,  which  the  city 
left  unguarded  when  it  opened  the  street  to  the 
public,  the  question  of  negligence  is  for  the  jury. 
[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1748.] 

3.  Municipal  Oobpohations  ^=>819(3)  —  De- 

FKCTIVE    StbEIT— QUBSTION    FOB  JU&T — SUF- 

nciENCY  OF  Evidence. 
Evidence  examined,  and  held  to  support  the 
verdict. 

(Additional  Byllaiu*  bu  Editorial  Btalf.) 

4.  Appeal  and  Ebbob  ®=s528(4) — Affidavits 
on  Motion  fob  New  Trial  for  Newly  Dis- 
covebed  Evidence — Incobpobaiion  in  Bill 
OF  Exceptions. 

Affidavits,  in  support  of  a  motio|i  for  a  new 
trial  for  newly  discovered  evidence  to  be  con- 
sidered on  appeal,  must  be  incorporated  in  the 
bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  S  2374.] 

Rose,  J.,  dissenting; 

Appeal  from  District  Court,  Lancaster 
County;    Stewart,  Judge. 

Action  by  Howard  McMasters  against  the 
Olty  of  Lincoln.  Judgment  for  plainUff,  and 
defendant  appeals.    Affirmed. 

C.  Petrus  Peterson,  Clias.  R.  Wilke,  and 
Geo.  W.  Berge,  all  of  Lincoln,  for  appellant. 
E.  P.  Holmes  and  Guy  O.  Chambers,  both  of 
Lincoln,  for  ai^>ellee. 

MORRISSBT,  O.  J.  While  plaintiff  was 
driving  a  horse  and  buggy  along  Twenty- 
TCtilrd  street  In  the  city  of  Lincoln,  the  horse 
became  frightened  and  plunged  down  a  de- 
clivity Into  a  creek  bed  In  the  street,  and 
plaintiff  suffered  injuries.  On  the  trial  be 
was  awarded  a  judgment  for  $2,000,  and  de- 
fendant has  appealed. 

Twenty-Third  street  was  100  feet  wide 
at  the  point  where  the  Injury  was  receiv- 
ed. Antelope  creek  made  a  sharp  curve  and 
swung  out  to  about  the  center  of  the  street 
and  ran  for  some  distance  parallel  with  the 
street.  The  dty  had  failed  to  erect  any 
guards  or  barriers  to  protect  travelers  from 
driving  Into  the  channeL 

[1]  Defendant  Invokes  the  provisions  of 
section  4583,  Rev.  St  1913,  which  provides 
that  cities  of  the  first  class  shall  be  exempt 
from  liability  for  damages  or  injuries  suffer- 
ed or  sustained  by  reason  of  defective  public 
streets  unless  actual  notice  In  writing  of  the 
defect  shall  have  been  filed  with  the  dty 
clerk  at  least  five  days  before  the  receipt  of 
the  injury.  No  notice  of  this  kind  bad  been 
given,  and  the  trial  court  instructed  the  Jury: 
"That  such  notice  would  be  unnecessary,  If 
yon  believe  from  the  evidence  that  any  danger- 1 


008  condition  of  said  street  was  the  result  of  the 
action  of  said  city  in  establishing  said  street  in 
the  manner  and  under  the  conditions  as  shown 
by  the  evidence." 

If  section  4683,  Rev.  St  1913,  applies,  no 
recovery  can  be  had;  but  appellee  contends 
that  It  does  not  apply  where  the  dty  causes 
the  defect  In  the  street,  oc  leaves  the  street 
In  a  defective  condition  when  laying  It  out 
In  Updike  v.  aty  of  Omaha.  87  Neb.  228, 
237,  127  N.  W.  229.  232  [30  Lt  R.  A.  (N.  S.) 
589],  It  was  held  that  this  provision  of  the 
statute  has  no  application  to  defects  caused  by 
the  dty  Itself  In  negligently  constructing  a 
sewer  in  one  of  the  streets  of  the  dty.  In 
the  body  of  the  oplni<m  the  sectlcxi  Is  dis- 
cussed: 

"  'What  was  the  purpose  of  requiring  this  no- 
tice? Clearly,  to  direct  the  attention  of  the 
proper  officers  of  the  city  to  the  fact  that  at  a 
particular  point  on  one  of  the  public  hiprhways 
of  the  city  there  exists  at  the  time  a  condition 
in  the  public  highway  which  renders  the  street 
unsafe  and  dangerous  for  jpublic  travel,  a  condi- 
tion likely  to  result  in  injury  to  some  traveler 
on  the  highway.  The  purpose  of  this  notice 
was  to  enable  the  city  to  prevent  accidents  by  re- 
pairing or  guarding  the  defect.'  This  is  un- 
doubtedly the  real  purpose  of  the  l^slation. 
The  city  had  been  held  liable  in  some  cases  in 
which  it  was  uncertain  whether  the  officers  of 
the  dty  had  notice  of  the  defect  complained  of. 
It  was  regarded  as  a  question  of  fact  for  the  ju- 
ry to  determine  whether  they  knew,  or  the  cir- 
cumstances were  such  that  with  reasonable  dili- 
gence they  must. and  ought  to  have  known,  of 
the  dangerous  condition  of  the  streets.  And  hav- 
ing apparently  more  regard  for  the  finandal 
interests  of  the  dty  than_  for  the  rights  of  stran- 
gers or  danger  to  the  dtizens,  the  Legislature 
Purposed  to  change  this.  There  should  no  longer 
e  any  liability  on  the  part  of  the  dty  unless  its 
officers  actually  knew  of  the  defect  It  was  not 
presumed  that  the  officers  of  the  city  would 
themselves  create  the  defect  The  statute  was 
not  necessary  nor  intended  for  such  a  contin- 
gency. To  so  construe  the  statute  would  be  to 
hold  that  the  intention  of  the  Legislature  was 
to  bar  a  proportion  of  the  claims  against  the 
city  without  regard  to  the  justice  of  the  claims 
or  the  conditions  under  which  they  arose." 

"If  the  act  causing  the  dangerous  condition  la 
done  by  the  officers  of  the  city  themselves,  the 
knowledge  of  its  existence  is  inherent  in  the  act 
To  suppose  that  the  Legislature  intended  that 
they  must  be  notified  of  their  own  act  is  to  ques- 
tion the  judgment  and  motives  of  the  lawmak- 
ers." 

The  only  essoiUal  difference  betweoi  the 
facts  In  Updike  v.  Olty  ot  Omaha,  supra,  and 
the  instant  case,  Is  that  In  the  fornix  case 
the  dty  Itself  negligently  constructed  the 
sewer.  In  the  Instant  case,  It  did  not  make 
the  excavation  Into  which  plaintiff  fell.  But 
It  did  lay  out  and  maintain  the  street,  and  In 
doing  this,  through  its  oflicers  and  agents,  it 
had  notice  and  knowledge  of  the  tc^>ography 
of  the  earth.  It  knew  the  dangerous  condi- 
tion that  existed.  It  opened  the  street  for 
travel  and  impliedly  Invited  the  public  to 
use  it  as  a  thoroughfare.  Ther«  can  be  no 
difference  in  prindple  between  the  act  of  the 
dty  in  negligently  laying  a  sewer  and  in  neg- 
ligently leaving  open  and  unguarded  a  pit- 
fall which  nature  made,  when  that  pitfall 
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erisbed  at  tbe  time  the  street  was  laM  oat, 
and  had  existed,  as  said  In  defendant's  brief, 
"from  time  immemorial." 

[2,  3]  Defendant  farther  Insists  that  no 
Bec^genoe  has  been  shown.  The  distance  be- 
tween the  lot  line  on  the  east  side  of  the 
street  and  the  bank  of  the  creek  on  the  west 
Bide  of  the  street  was  41  feet,  and  the  trav- 
eled roadway  was  aboot  IS  ieet  In  width. 
Tte  plaintiff  was  traveling  on  the  right-hand 
side  of  this  roadway,  the  side  next  to  the 
«re^,  when  his  hwse  suddenly  shied  and 
plnni^  down  the  declivity.  He  testifies  that 
the  wind  was  blowing,  that  be  does  not  know 
what  caused  the  horse  to  shy,  but  gives  it  as 
his  oplnlffltt  that  he  might  have  been  frighten- 
ed by  blowing  paper.  It  must  be  admitted 
that  the  roadway  was  sufBdent  in  width,  and 
that  had  the  horse  remained  on  the  grade 
fbe  road  would  have  carried  him  saftely.  Was 
the  dty  chargeable  with  negligence  In  falling 
to  fill  the  pit  or  to  erect  suitable  barriers? 

The  court  Instructed  the  Jury: 

"It  was  the  duty  of  the  dty  to  use  reasonable 
care  to  make  the  highway  safe  for  travelers,  and 
if  you  believe  from  the  evidence  that  in  the  ex- 
ercise of  such  reasonable  care  to  make  said  high- 
way safe,  at  the  point  where  it  is  alleged  that 
pUintiS  fell  into  said  ditch,  or  creek  bed,  some 
guard  or  protection  was  necessary  to  prevent 
travelers  from  falling  into  the  ditch;  and  If  yon 
find  that  the  city  failed  to  do  this,  and  was 
negligent  because  thereof,  then  you  are  Instruct- 
ed that  if  you  find  from  the  evidence  that  becaase 
of  such  negligence,  if  such  you  find  there  was, 
the  plaintiff,  while  in  the  exerdse  of  due  care, 
fell  mto  said  ditch,  and  was  damaged  thereby, 
then  you  will  find  for  the  plamtiff." 

No  complaint  Is  made  of  this  Instruction, 
and  the  verdict  of  the  Jury  must  be  taken  as 
a  finding  that  the  dty  did  not  exercise  due 
care  to  make  the  highway  safe. 

In  Gould  V.  Schermer,  101  Iowa,  682,  70  K. 
W.  687,  a  case  wherein  plaintiffs  horse  be- 
came frightened  on  a  bridge  whidi  had  no 
guard  rails,  It  was  held  that  the  question  of 
negligence  was  for  the  Jury,  althongh  guards 
or  rails  were  not  required  by  law. 

A  cas^  very  closely  In  point  Is  dted  with 
approval  in  Dalley  v.  Swift  &  Co.,  86  Vt 
189,  84  Atl.  603,  wherein  the  court  says: 

"What  is  known  as  the  'Partridge  Case,'  Hilas 
Grow  T.  Town  of  Corlntb,  beard  and  dedded  by 
this  court,  in  Orange  county,  in  March,  1881, 
though  never  reported  seems  to  have  involved 
much  the  same  principle,  in  this  respect,  as  the 
case  now  before  us.  There,  when  the  plaintiff,  a 
traveler  was  passing  over  a  public  highway  in 
the  defendant  town  driving  a  pair  of  horses,  his 
horses  took  fright  at  the  noise  made  by  the  fiying 
up  <tf  a  partridge  In  the  bushes  on  the  upper 
nde  of  the  traveled  road,  but  within  the  limits 
of  the  highway,  became  unmanageable,  and  with- 
out finuit  on  his  part  ran  off  the  bank  on  the 
lower  side  of  the  road,  whereby  the  plaintiff  was 
injured.  There  was  no  guard  or  railing  on  that 
aide  of  the  road  where  the  team  went  off.  On 
the  facts  found  by  a  referee,  tlie  town  contended 
that  the  proximate  cause  of  the  injury  was  the 
flying  up  of  the  partridge,  and  not  the  want  of 
a  guard  or  railing  on  the  side  of  the  road,  and 
therefore  it  was  not  liable. 

"It  was  held,  Chief  Judge  Plerpoint  orally  de- 
livering the  opinion  of  the  court,  that  a  suitable 


guard  or  railing  on  the  side  of  the  road  at  the 
place  in  question  would  have  prevented  the  ac- 
ddent,  and  consequently  the  want  of  such  guard 
or  railing  was  the  proximate  cause  of  the  injury, 
and  the  town  was  responsible." 

For  other  cases  in  point,  see  Walrod  v. 
Webster  County,  110  Iowa,  349,  81  N.  W.  698, 
47  L.  B.  A.  480;  Harvey  v.  City  of  CUrinda, 
lU  Iowa,  528,  82  N.  W.  994. 

It  is  further  said  that  the  verdict  Is  ex- 
cessive. There  is  a  conflict  In  the  evidence 
as  to  the  extent  and  character  ot  the  in- 
juries received.  Plaintiff  claims  that  his 
back  was  wrenched,  that  one  ankle  was  so 
badly  crushed  that  it  was  necessary  to  keep 
It  in  a  cast  for  several  weeks,  and  he  was 
still  wearing  a  brace  at  the  time  of  the  trial, 
about  five  months  after  the  acddent.  He 
also  claims  to  have  suffered  a  hernia.  There 
Is  evidence  that  his  ankle  has  practically  re- 
covered, and  there  Is  a  dispute  as  to  wheth- 
er hernia  was  produced  as  a  result  of  his 
Injury.  But  plaintiff  was  before  the  trial 
court  and  the  Jury.  They  were  better  able 
to  judge  of  his  Injuries  and  his  sufferings 
than  we.  The  verdict  does  not  seem  to  be 
so  excessive  as  to  require  a  remittitur. 

[4]  As  a  final  assignment,  It  Is  said  that 
the  court  erred  in  overruling  the  motion  for 
a  new  trial  because  of  newly  discovered  evi- 
dence. Affidavits  In  support  'of  the  motion 
are  found  In  the  transcript,  while  we  have 
uniformly  held  that  In  order  to  have  such 
affidavits  considered  on  appeal  they  must  be 
Incorporated  In  the  bill  of  exceptions. 

The  Judgment  Is  affirmed. 


BOSH,  J., 
ting. 


dlasenta    LBTTON,  J.,  not  8lt- 


HODQB  V.  STATE.    (No.  19G43.) 
(Supreme  Court  of  Nebraska.    June  2,  1917.) 

(Byllabu*  hv  the  Court.) 

1.  Crikinal  Law  <8=>789(2),  lir2(l)— Triai^ 
iNSTKCCnON     ON     Rbasonabls     Dotjbt  — 

HASln.E88    EhCKOB. 

In  a  criminal  prosecution  an  instruction 
contained  the  following  language:  "Tou  are  in- 
structed that,  concerning  the  term  'reasonable 
doubt'  as  the  same  has  hereinbefore  been  used, 
you  are  instructed  that  as  a  matter  of  law  the 
doubt  which  a  juror  is  allowed  to  retain  on  his 
own  mind,  and  under  which  he  should  frame  his 
verdict  of  not  guilty,  must  always  be  k  reason- 
able one.  A  doubt  produced  by  undue  sentdbility 
in  the  mind  of  any  juror  in  view  of  the  ctmse- 
quences  of  his  verdict  is  not  a  reasonable  doubt. 
And  a  juror  is  not  allowed  to  create  sources  or 
materials  of  doubt  by  resorting  to  trivial  or 
fandful  suppositions  and  remote  conjectures  as 
to  possible  states  of  facts  differing  from  that  es- 
tablished by  the  evidence."  This  language  has 
heretofore  been  disapproved  by  this  court,  and 
under  the  circumstances  in  the  present  case  it 
is  deemed  prejudidally  erroneous. 

[Ed.    Not&— For    other    cases,   see    Criminal 
Law,  Cent.  Dig.  §i  1906^1908.] 

2.  Fraud  <S=69— Kecwving  Peopebty  with 
li"Er.oNiou8  Intbnt  to  Deprive  Owner  of 
Pbopkbty— Sufficiency  of  Bvidbnce. 

The  evidence  examined  and  discussed  in  the 
opinion,  and  held  insuffident  to  support  a  jodg- 
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ment  of  eonviction  -  ol  A«  crime  diarged  In  Om 
information. 

[Ed.  Note.— For  other  caaes,  see  Fraud,  Cent 
Dig.  i  78.} 

Error  to  District  Court,  Slonx  Ciounty; 
Weatover,  Judge. 

Albro  L.  Hodge  was  convicted  of  unlaw- 
fully and  feloniously  receiving  property  with 
the  felonious  Intent  to  defraud  the  owner 
of  his  property,  and  he  brings  error.  Be- 
versed. 

J.  E.  Porter  and  Earl  McDowell,  both  of 
Crawford,  for  plaintiff  In  error.  The  At- 
torney Gkueral,  for  the  State. 

DEAN,  J.  Albro  L.  Hodge,  plaintiff  In  er- 
ror, hereinafter  called  defendant,  a  resident 
of  Dawes  county,  was  Informed  against  by 
the  state  npon  two  counts,  the  first  coont 
diarglng  him  with  the  theft  of  a  bull  in  Sioux 
county  on  August  12,  1916,  the  property  of 
John  E.  Shaw,  resident  In  that  count?.  The 
second  count  charged  him  with  unlawfully 
and  feloniously  receiving  the  buU  with  the 
unlawful  and  felonious  Intent  of  defrauding 
the  owner  of  his  property.  On  the  first  count 
defendant  was  acquitted.  On  the  second 
count  he  was  found  guilty  wni  was  sentenced 
to  serve  an  Indeterminate  period  of  penal 
servitude  of  from  one  to  tea  years.  He 
brought  the  case  here  for  review. 

Defendant  argues  that  his  conviction  is  not 
supported  by  the  evidence,  and  that  for  this 
reason  and  for  other  errors  as  well  that 
appear  In  the  record  the  Judgment  should 
be  reversed. 

The  record  shows  that  defendant  Is  a  farm- 
er  and  ranchman,  engaged  In  the  occupation 
of  buying  and  selling  cattle  on  the  local  mar- 
ket and  In  shilling  stock  to  Omaha  In  ooa- 
nectlon  with  his  stock  ranch  in  Sioux  county, 
and  his  farm  in  Dawes  county.  On  August 
12,  1910,  defendant  shipped  a  carload  of  cat- 
tle from  Glen  station,  in  Sioux  county,  to 
South  Omaha.  He  directed  his  son  and  a 
hired  man  to  round  up  a  load  of  cattle 
from  bis  ranch  and  take  them  to  the  railroad 
stockyards  at  Olen,  distant  about  two  miles, 
for  the  purpose  of  loading  for  shipment 
Defendant  took  no  part  In  the  selection  of  the 
cattle  that  were  to  be  shipped  or  In  loading 
them,  but  only  in  a  general  way  directed 
his  son  and  the  employe  as  to  the  grade  of 
cattle  and  the  sort  that  he  wanted  to  ship. 
The  cattle  so  selected  for  shipment  were  not 
recently  before  the  shipment  seen  by  defend- 
ant until  the  morning  of  August  12th,  at 
about  the  time  they  were  loaded.  While 
the  stock  was  being  loaded  by  defendant's 
son  and  the  hired  man,  defendant  was  en- 
gaged In  the  cattle  car  putting  up  a  small 
partition  for  a  blind  cow  that  was  Included  In 
the  shipment  that  it  might  be  protected  from 
injury  by  the  other  cattle.  Defendant  was 
not  at  home  on  the  late  afternoon  and  night 
of  August  11th.  but  was  at  the  home  of. 


OeorgB  Lakln,  a  nei^bor,  at  whose  pUice, 
Mr.  Lakln  and  his  wife  testlfled,  be  arrived 
at  about  6  or  7  o'clock  In  the  evening,  whoe 
be  remained  through  the  evening  and  until 
the  next  morning  shortly  after  breakfast, 
when  he  left  the  Lakln  residence.  Defendant 
testified  that  he  left  his  own  ranch  at  aboat 
4  in  the  afternoon  of  the  11th,  going  di- 
rectly to  the  Lakln  residence,  and  from  there 
after  breakfast  the  next  morning  to  hlB 
randi,  where  he  gave  general  dlrectlona  about 
the  shipment.  Defendant  testified  that  whUe 
the  boys  were  getting  the  cattle  together  he 
brought  the  blind  cow  to  the  stoiA-sblpplng 
yard  at  the  station,  and  from  there  he  went 
to  the  post  oflSce,  where  he  got  his  grip  and 
returned  to  the  way  car  of  the  sto<^  train. 
Shortly  after  8  o'clock  the  shipment,  ac- 
companied by  defendant,  was  on  its  way  to 
the  Omaha  market  arriving  there  on  August 
14th. 

Four  bulls  were  tn  the  shipment  that  he 
sold  in  the  open  market  at  the  South  Oma- 
ha Exchange.  When  the  cattle  were  inspect- 
ed for  brands,  It  was  found  that  one  boll 
In  the  consignment  had  the  brand  "VA"  on 
its  left  side,  that  being  the  brand  of  John 
Howard,  a  resident  of  Sioux  county,  and  also 
a  brand  "V"  on  Its  left  hip.  Defendant  testi- 
fied that  he  returned  to  his  home  without  any 
knowledge  that  the  branded  bull  was  held  up 
by  the  iStock  Exchange  for  investlgaticm  as  to 
ownership,  and  that  when  his  attention  -was 
first  called  to  the  brands  on  the  animal  la 
question  he  believed  it  to  be  an  animal  he  had 
purchased  from  Al  Smith,  a  long-time  resi- 
dent of  Sioux  county,  and  a  cattle  dealer 
there.  He  testified  positively  that  he  did  not 
know  of  the  presence  In  his  shipment  of  the 
animal  In  question  until  after  his  return 
home,  when  he  received  information  to  that 
effect  from  the  Stock  Exchange. 

Al  Smith,  the  catUe  dealer,  tesUfled  that 
he  handled  between  600  and  700  head  of  cat- 
tle in  the  12  months  immediately  preceding 
the  trial,  and  that  In  the  summer  of  1816  be 
sold  to  the  defendant  a  mixed  herd  of  cattle 
in  which  there  were  four  bulls,  three  red  ones 
and  a  white-faced  one,  and  that  the  cattle 
were  deliveisd  at  defendant's  ranch  in  Slonx 
county.  He  said  that  he  had  no  recollection 
about  the  brands  on  any  of  the  cattle  that  he 
sold  to  defendant  The  testimony  conflicts 
in  regard  to  the  identity  of  the  animal  al- 
leged to  have  been  unlavrfully  received  by 
defendant  on  August  12th.  The  brand  in- 
spector testified  that  the  animal  that  was 
held  up  out  of  defendant's  shipment  had 
a  brand  "VA"  on  the  left  side,  and  also  a 
brand  "V"  on  the  left  hip.  When  he  was 
asked  about  the  condition  of  the  ears  of  the 
animal,  he  said .  he  never  noticed  anything 
peculiar  about  them.  John  Howard,  the 
former  owner  of  the  bull,  testified: 

That  the  animal  he  sold  to  Mr.  Shaw  had  a 
white  face,  and  that  its  ears  were  "either  frosen 
off,  or  very  small  ears.  1  remember  I  Intended 
to  earmark  him  when  I  got  him,  and  I  didn't  do 


Digitized  by 


Google 


NcilK) 


COHCRBTE  STKBIi  CO.  r.  B0WLB8  OO. 


it  became  hia  ean  wwr*  yerj  short  or  trtmea 
off,"  and  that  he  "figured  part  of  thetn  were 
gone,"  and  that  he  was  under  the  impression 
that  the  ball  he  sold  to  Mr.  Shaw  had  a  churn 
dasher  on  the  jaw,  and  that  he  ao  teatified  at  the 
preliminarr. 

Mr.  Howard  was  tben  ftsked  this  qnestlon 
tbat  referred  to  bis  testimony  at  the  pre- 
Umlnaiy: 

"Q.  And  you  taid  that  was  Sides'  bnll  brand? 
A.  I  did,  and  I  think  yet  it  was  on  there.  Q. 
Which  Jaw?   A.  The  !«»  jaw." 

It  will  be  borne  In  mind  that  Mr.  Sbaw 
testified  that  there  were  no  brands  od  the 
animal  that  he  knew  of  except  the  "VA" 
brand  on  the  left  side.  He  also  definitely 
fixed  the  morning  of  August  12th  as  the  time 
he  missed  his  bull  and  It  disappeared. 

[1]  Defendant  argues  that  the  court  erred 
in  giving  Instruction  No.  10,  which  follows: 

"Ton  are  instructed  that,  concerning  the  term 
'reasonable  doubt'  as  the  same  htui  hereinbefore 
been  used,  you  are  instructed  that  as  a  matter  of 
law  the  doubt  which  a  juror  ia  allowed  to  re- 
tain on  his  own  mind,  and  under  which  he 
should  frame  his  verdict  of  not  guilty,  must  al- 
ways be  a  reasonable  one.  A  donbt  produced 
by  undue  sensibility  in  the  mind  of  any  juror  in 
view  of  the  consequences  of  his  verdict  is  not  a 
reasonable  doubt.  And  a  juror  is  not  allowed 
to  create  sources  or  materials  of  doubt  by  re- 
sorting to  trivial  or  fanciful  suppositions  and 
remote  conjectures  as  to  possible  states  of  facts 
differing  from  that  established  by  the  evidence. 
The  jury  are  instructed  that  if,  after  a  careful 
and  impartial  consideration  of  all  of  the  evi- 
dence in  the  case,  they  can  say  that  they  feel 
an  abiding  conviction  of  the  guilt  of  the  defend- 
ant, and  are  fully  satisfied  to  a  moral  certainty 
of  the  troth  of  the  charge  made  against  him, 
then  the  jury  are  satisfied  beyond  a  reasonable 
doubt" 

With  respect  t*  this  Instruction  the  state 
in  its  brief 'makes  this  admission: 

"The  fiiBt  three  sentences  of  the  above  instrno- 
tion  have  been  criticized  by  this  court" 

Bnt  it  argues  that  the  Instivctlon  taken  as 
a  whole  should  not  be  held  to  be  prejudicially 
erroneous.  The  objectionable  portion  of  this 
Instruction  may  be  recognized  as  having  been 
used  In  the  noted  anarchist  trial.  We  again 
express  our  disapproval  of  Its  use.  In  the 
present  case  It  vras  prejudicial  to  the  defend- 
ant. It  has  been  repeatedly  held  by  this 
court  so  prejudicially  erroneous  as  to  require 
'  a  reversal,  -and  we  so  consider  Its  iise  In  the 
present  case.  Brown  v.  State,  88  Neb.  411, 
129  N.  W.  545;  Flege  ▼.  State,  90  Neb.  890, 
133  N.  W.  431. 

Defendant  argues  that  the  court  erred  In  re- 
fusing to  permit  him  to  file  a  supplementary 
motion  that  was  ocrered  In  apt  time  for  a 
new  trial  "setting  forth  grounds  of  newly 
discovered  evidence,  and  tor  time  to  procure 
the  necessary  BvHence."  Defendant's  offer 
was  made  to  prove  by  reputable  witnesses 
that  John  H.  Howard  aXter  the  trial  .told 
defendant  in  the  presence  of  several  witness- 
es that  he,  Mr.  Howard,  was  "satisfied  that 
tbe  bull  I  [defendant]  sold  at  South  Omaha 
and  for  which  I  [defendant]  had  been  con- 
victed for  receiving  same  knowing  it  to  be 


stolen  was  not  Ifie  boll  be  [Bowaidl  scAd  to 
John  BL  Shaw."  In  view  of  the  conflicting 
testimony  on  this  material  point,  we  believe 
the  court  erred  in  refusing  to  give  defend- 
ant a  reasonable  time  to  permit  the  showing 
to  be  mada  The  record  shows  that  an  ap- 
pUcatlMi  supported  by  affidavit  was  made 
to  the  court  by  defendant  for  time  to  make 
this  showing  immediately  upon  discovery  of 
the  fact 

Defendant  Insists  that  be  was  prejudiced 
by  what  be  terms  misconduct  of  the  prose- 
cuting attorney  In  his  closing  argument  But 
the  record  on  this  point  shows,  as  the  learned 
trial  Judge  certified,  that  defendant's  coun- 
sel promptly  to<A  exception  to  the  remarks 
of  the  county  attorney,  and  tbe  court  at  the 
time  directed  that  official  to  confine  bis  ar- 
gument to  the  testimony,  and  at  the  same 
time  admonished  the  Jury  to  disregard  tbe 
statement  of  which  tbe  defendant  ctHuplained. 
It  sometimes  happens  that  an  attorney  may 
in  the  heat  of  argument,  by  use  of  statements 
that  are  not  warranted  by  the  record.  In- 
ject Into  the  mind  of  the  Jury  a  poison  that 
cannot  be  neutralized  by  any  admonition 
that  the  judge  may  give.  And  this  court 
has  held  that  such  conduct  may  work  a  re- 
versal In  a  case  that  is  otherwise  without 
prejudicial  error.  Powers  v.  State,  75  Neb. 
226, 106  N.  W.  332, 121  Am.  St  Rep.  801. 

We  do  not  reverse  the  present  case  on  the 
ground  of  misconduct  of  the  county  attorney, 
but  merely  refer  to  It  for  the  reason  that  the 
complaint  Is  so  often  made  that  we  have 
deemed  It  well  to  again  express  our  disap- 
proval of  such  conduct 

[2]  We  have  not  discussed  all  of  the  testi- 
mony that  we  find  in  the  voluminous  record 
before  us,  but  deem  it  sufilcient  to  say  that 
the  testimony  falls  to  connect  the  defendant 
with  the  crime  with  which  he  Is  diarged. 

For  the  errors  appearing  In  the  record,  the 
case  Is  reversed. 

SEDGWICK,  J.,  not  sitting. 


CONCRETE  STEEL  CO.  v.  R0WU3S  CO. 

etal.    (No.  19557.) 

(Supreme  Court  of  Nebraska.    June  2,  1017.) 

(Byllalut  hy  the  Court.) 

1.  GouRTnss  <s=>123—C0NTEACT— Bonds. 

It  is  the  duty  of'  a  county  board,  In  letting 
a  contract  for  the  construction  of  a  county  build- 
ing, to  take  a  bond  of  the  contractor,  conditioned 
as  required  by  secticn  3840,  Rev.  St  1913. 

[Ed.    Note.— For   other    cases,    see   Counties, 
Cent  Dig.  §f  194-196.] 

2.  CotJNTiKS    <S=»123— Contbaoiob's    Bowd— 

LXABILITX. 

A  contractor  for  the  construction  of  a  pub- 
lic buQding,  who  purchases  material  from  a 
dealer,  who  has  no  contract  for  the  construction 
of  any  part  of  the  building,  and  pays  such  dealer 
therefor  in  good  faith,  without  notice  of  any  lia- 
bility of  such  dealer,  will  not  be  liable  on  his 
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bond,  nnder  section  3840,  Rev.  St.  1918,  to  the 
manufacturer  or  jobber  from  whom  such  dealer 
may  have  parchased  such  materiaL 

[HM.  Note— For  other  cases,  see  Counties, 
Cent  Dig.  »  194-196.] 

8.  Counties    «=123— Contbactob'b    Bohd— 

IiIABILlTT. 

In  such  case  the  manufacturer  or  jobber, 
who  has  notice  that  the  contractor  is  purchas- 
ing the  materials  from  the  dealer  and  paying  him 
therefor  in  good  faith,  and  makes  no  objection 
to  such  payment,  will  not  be  allowed  to  recover 
on'  the  contractor's  bond  for  any  balance  of  the 
selling  price  that  may  be  due  him  from  such 
dealer. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {}  194-196.] 

Appeal  from  District  Court,  Webster  Coun- 
ty;  Dungan,  Judge. 

Action  by  the  Concrete  Steel  Company 
against  the  Rowles  Company,  and  the  Nation- 
al Surety  Company.  Jiudgment  for  defend- 
ant National  Surety  Company,  and  plalntUC 
appeals.    Affirmed. 

L.  H.  Blackledge,  of  Bed  Cloud,  for  appel- 
lant Bernard  McNeny,  of  Bed  Cloud,  for 
appellee. 

SEDGWICK,  J.  The  defendant  Bowles 
Company  was  a  general  ctontractor  with  the 
county  of  Webster  for  the  construction  of  a 
courthouse,  and  gave  the  bond  In  suit,  with 
the  National  Surety  Company  as  surety. 
Tills  plaintifT,  at  the  request  of  Julian  S. 
Nolan  Cbmpany,  furnished  material  used  In 
the  construction  of  the  building.  The  plaln- 
tur  brought  this'  action  In  the  district  court 
for  Webster  county  against  the  Bowles  Com- 
pany, the  original  contractor,  and  the  Nation- 
al Surety  Company,  as  surety  for  said  con- 
tractor. There  was  no  service  upon  the  Bow- 
les Company,  and  the  action  proceeded 
against  the  surety  company  alone.  Upon  the 
trial  the  court  instructed  the  Jury  to  find  a 
verdict  for  the  defendant,  upon  which  ver- 
dict judgment  was  rendered,  and  the  plain- 
tiff has  appealed. 

[1]  It  appears  that  the  bond  given  by  the 
contractor  contained  the  provisions: 

"(11)  That  no  right  of  action  shall  accrue  upon 
or  by  reason  liereof,  to  or  for  the  use  or  t>enefit 
of  any  one  other  than  the  obligee  herein  named. 
*  *  *  (7)  Nor  shall  this  instrument  or  any 
rights  thereunder  be  assignable,  unless  with  the 
like  consent  of  the  defendant  duly  executed  and 
attested  *  *  *  by  its  president  or  vice  presi- 
dent and  nnder  its  seal." 

The  bond  was  given  to  the  county  as  ob- 
ligee. The  defendant  Insisted  upon  the  trial, 
under  the  provisions  of  tlie  bond  above 
quoted,  that  no  action  could  be  brought  by 
any  one  except  the  county.  The  statute  (sec- 
tion 3S40,  Bev.  St  1913)  provides: 

"It  shall  be  the  duty  of  *  •  •  county 
boards  •  •  •  and  all  public  boards  now  or 
hereafter  empowered  by  law  to  enter  into  a  con- 
tract for  the  erecting  and  finishing,  or  the  re- 
pairing of  any  public  building  *  •  •  to 
which  the  general  provisions  of  the  mechanics' 
lien  laws  do  not  apply,  and  where  the  mechanics 
and  laborers  have  no  Uen  to  secure  the  payment 


of  their  wages  and  materialmen  who  fnmiah 
material  for  said  worlt  liave  no  lien  to  secure 
payment  for  material  furnished  in  said  work,  to 
talce  from  the  person,  persons,  firm  or  corporation 
to  whom  the  contract  is  awarded  a  bond  m  a  sum 
not  less  than  the  contract  price  with  at  least 
two  good  and  sufikdent  sureties,  or  in  lien  there- 
of, by  one  surety  company,  conditioned  for  the 
payment  of  all  laborers  and  mechanics  tor  laiwr 
that  shall  be  p«rfonned  and  for  the  payment 
for  material  which  is  actually  used  in  the  erect- 
ing, furnishing,  or  repairing  of  the  building  or 
in  performing  the  contract  Such  bond  shall 
be  to  the  board  awanling  the  contract,  and  no 
contract  shall  be  entered  into  by  8U<^  board 
until  the  bond  herein  provided  for  has  iMen  filed 
with  and  approved  by  said  board.  Such  IxHid 
shall  be  safely  kept  by  the  board  making  the 
contract,  and  may  be  sued  on  by  any  person 
entitled  to  the  benefit  of  this  chapter." 

It  therefore  appears  that  the  Irand  given 
In  this  case  Is  not  upon  its  face  a  compliance 
with  this  statute,  and  is  not  In  fact  a  bond 
under  the  statute.  It  is  contended,  however, 
that  it  must  be  construed  as  the  statute  pro- 
vides, and  that  the  defendant  cannot  be  al- 
lowed to  defend  on  the  ground  that  it  has 
Incorporated  In  the  bond  the  provisions  not 
allowed  by  the  statute.  It  would  seem  that, 
unless  It  can  be  bo  construed,  the  county 
board  has  not  performed  its  duty  under  the 
statute,  whidi  duty  is  expressly  made  man- 
datory upon  the  board,  and  the  question 
might  arise  whether  the  remedy  would  not 
be  against  the  Individual  members  of  the 
board  tto  failing  to  pettoim  their  duty.  How- 
ever, In  the  condition  of  this  record,  it  does 
not  seem  to  be  necessary  to  determine  either 
of  these  important  questions. 

[2,  3]  It  appears  that  the  contractor,  Bow- 
les Company,  purchased  from  the  Julian  S. 
Nolan  Company,  of  CSiicago,  a  quantity  of 
reinforcing  steel  called  for  by  their  contract 
with  the  county.  Their  agreement  expressly 
provided: 

"Julian  S.  Nolan  Company  agree  to  accept  the 
receipted  freight  bills  at  present  carload  freight 
rates  to  Bed  Cloud,  Neb.,  in  partial  payment  of 
th^r  steel  and  tile  bills.  Should  default  be  mad* 
in  prompt  payment  of  any  sum  or  sums  due  here- 
under, according  to  the  terms  hereof,  and  at 
any  time  thereafter,  so  long  as  the  Bowles  Com- 
pany remain  in  default,  Julian  S.  Nolan  Com- 
pany may  at  their  option,  without  prejudice  to 
any  of  their  rights  Hereunder,  stop  shipments, 
then  and  thereafter  in  transit,  and  either  dis- 
continue further  shipments  or  make  same  upon 
any  condition  rwarding  payments  due  or  to 
become  due  that  Julian  S.  Nolan  Company  shall 
deem  necessary  for  their  protection.  •  •  • 
It  is  agreed  that  Julian  S.  Nolan  Company  shall 
not  be  held  accountable  for  delays  caused  l^ 
fires,  accidents,  strikes,  or  other  causes  unavoid- 
able or  beyond  their  control.  Whatever  steel  is 
desired  from  stock  will  be  paid  for  by  the  Bowles 
Company  at  the  exact  stock  extra  diarged  by 
the  warehouse,  but  not  to  exceed  $11  per  ton 
above  current  mill  steel  prices." 

From  which  it  appears  that  It  was  under' 
stood  that  the  Nolan  Company  was  a  dealer 
In  this  line  of  materials  and  kept  sucta  ma- 
terial in  stock,  but  might  find  it  necessary  to 
replenish  the  stock  or  purchase  matertala 
from  other  dealers  or  manufacturers.    The 
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contention  of  the  plaintiff  Is  tbat  under 
tbese  circumstances  the  Rowles  Company, 
contractor,  was  required  to  know  whether 
the  Nolan  Company  replenished  Its  stock, 
and,  If  so,  when  and  from  whom  It  made  the 
necessary  purchases;  that  Is,  the  plaintiff 
contends  that  under  the  statute  the  contrac- 
tor and  his  surety  are  liable  to  the  manufac- 
turer, or  any  person  who  may  have  been  the 
owner,  for  any  and  all  material  tbat  Is  actu- 
ally famished  to  the  contractor  and  by  him 
used  in  constructing  the  building.  There 
is  an  Interesting  and  somewhat  exhaustive 
discussion  in  the  briefs  upon  this  question, 
and  United  States  v.  American  Surety  Co., 
200  U.  S.  1»7,  26  Sup.  Ct  168,  50  L.  Ed.  437, 
Hardawny  v.  National  Surety  Co.,  211  U.  S. 
552,  29  Sup.  Ct.  202,  68  L.  Ed.  321,  Mankln 
V.  United  States,  215  U.  S.  633,  30  Sup.  Ct. 
174,  64  L.  Ekl.  316,  Hegener  Co.  v.  Frost,  60 
Ind.  App.  108,  108  N.  B.  16,  Forman  v.  St 
GermaUi,  81  Minn.  26,  83  N.  W.  438,  Caul- 
fleld  V.  Polk,  17  Ind.  App.  429,  46  N.  R  932, 
FhllUps.  Mechanics'  Liens  (3d  Ed.)  §  61,  and 
Monroe  v.  Clark,  107  Me.  134,  77  Atl.  696,  30 
Ia  B.  A.  (N.  S.)  82,  are  cited  as  bearing  up- 
on this  question. 

We  do  not  find  it  necessary  under  the  cir- 
comstances  In  this  case  to  enter  upon  an  ex- 
baustlve  discussion  of  the  questions  Involved 
in  this  contention.  There  must  be  some  lim- 
it to  such  liability.  A  nail  manufacturer 
sells  to  a  Jobber,  who  in  turn  sells  to  a  bard- 
ware  merchant,  who  subsequently  falls,  and 
his  stock  Is  sold  at  public  sale  by  the  referee 
in  bankruptcy.  A  purchaser  of  a  keg  of 
nails  at  such  sale  exchanges  it  with  another 
hardware  merchant  for  other  goods,  and  the 
latter  sells  it  to  the  contractor,  and  the  nails 
are  Anally  used  In  the  construction  of  the 
building,  but  the  manufacturer  has  not  been 
paid  for  them.  The  contention  of  the  plain- 
tiff seems  to  go  so  far  as  to  hold  the  con- 
tractor's sureties  liable  to  the  manufacturer 
for  the  selling  price  of  the  nails.  A  subcon- 
tractor— that  is,  one  who  undertakes  to  con- 
struct some  definite  part  of  the  building — in 
some  sense  represents  the  contractor,  and  he 
represents  the  owner  of  the  building.  He  is 
known  by  all  parties  Interested  in  the  con- 
struction of  the  building,  and  in  contracting 
with  bim  he  can  be  held  to  guarantee,  if  nec- 
essary, that  he  will  pay  for  the  materials 
and  labor  he  uses  in  constructing  his  part  of 
the  building.  The  cases  cited  seem  to  make 
a  distinction  between  a  subcontractor  and  a 
materialman,  and  hold  the  contractor  and 
his  sureties  liable  for  materials  and  labor 
furnished  to  a  subcontractor,  and  not  liable 
to  the  mannfacturer  or  dealer  from  whom  a 
materialman  may  have  purchased  Ms  stock. 
It  appears,  as  already  stated,  that  the  con- 
tractor purchased  this  material  of  the  Nolan 
Company,  and  understood  that  payment  was 
to  be  made  to  that  company.  That  company 
had  no  contract  for  the  construction  of  any 
part  of  the  building;  it  was  not  a  subcon- 
tractor within  the  strict  meaning  of  that 


term.  The  bills  for  the  material  were  ren- 
dered by  the  Nolan  Company  to  the  con- 
tractor, and  were  paid  to  the  Nolan  Com- 
pany without  notice  to  the  contractor  that 
any  other  parties  were  interested  therein.  It 
is  true  that  the  Nolan  Company  ordered  this 
material  from  the  plaintiff  company,  and 
that  it  was  shipped  to  the  contractor  direct- 
ly by  the  plaintiff.  While  the  material  was 
being  shipped  the  Nolan  Company  wrote  the 
plaintiff  as  follows: 

"Gentlemen:  Your  mill  order  C.-1041.  We 
inclose  herein  freight  receipt  from  the  Burling- 
ton road  for  $403.20.  Your  freight  allowance 
amounted  to  only  $256.44,  whicli  leaves  an  over- 
charge of  $146.76,  and  I  will  ask  you  to  kindly 
credit  our  account  with  the  amount  of  this 
overcharge,  namely,  $146.76.  The  contractor 
has  taken  credit  for  this  overcharge  collected 
from  him  in  error  by  the  Burlington,  and,  as 
you  are  the  shipper,  you  should  assume  this 
overcharge  and  thresh  the  matter  out  with  the 
railroad.  We  called  the  railroad's  attention  to 
the  overcharge  in  our  letter  of  June  29th,  and 
we  have  received  a  reply  from  the  auditor  of 
freight  accounts,  dated  July  7th.  giving  their 
claim  number  as  follows:  911862-57.  Yonrs 
very  truly." 

This  shows  that  the  contractor  was  paying 
Nolan  Company  for  the  materials,  and  that 
plaintiff  was  relying  upon  the  Nolan  Com- 
pany for  payment,  and  that  the  contractor 
was  not  aware  that  the  plaintiff  was  inter- 
ested financially  in  the  shipment  The  con- 
tractor had  reason  to  suppose,  and  did  sup- 
pose, that  the  material  actually  used  in  the 
construction  of  the  building  was  paid  for. 
The  plaintiff  knew  that  it  was  so  understood 
by  the  contractor.  The  plaintiff  was  satis- 
fled  to  have  payment  for  the  material  made 
through  the  Nolan  Company,  relying  upon 
that  company  as  authorized  to  receive  such 
payment,  recognizing  such  payment  as  pay- 
ment to  the  plaintiff,  and,  by  neglecting  to 
notify  the  contractor,  consented  to  such  pay- 
ment If  the  plaintiff  was  not  entirely  satis- 
fled  to  have  these  payments  made  to  the  No- 
lan Company,  it  should  have  at  once  notified 
the  contractor.  Failing  to  do  so,  it  ought 
not  now  to  be  allowed  to  collect  payment  the 
second  time  from  the  contractor. 

It  follows  that  the  Judgment  of  the  dis- 
trict court  is  right,  and  it  Is  affirmed. 


OPOCENSKY  V.  CITY  OF  SOUTH  OMAHa 
et  al.    (No.  19408.) 

(Supreme  Court  of  Nebraska.     May  10,  1917.) 

(Byttalut  iv  the  Court.) 

1.  Operation  of  Motob  Vehicles— SPEa;n — 
Statute. 
Since  the  decision  in  Gillespie  v.  City  of 
Lincoln,  35  Neb.  34,  52  N.  W.  811,  16  L.  B.  A. 
349,  the  Lesrislature  has  modified  the  law  as 
stated  in  that  decision  by  the  enactment  of 
Itev.  St  1913.  S  3049.  By  this  statute  no 
motor  vehicle  is  allowed  to.be  operated  at  a 
greater  speed  thnn  12  miles  an  hour  In  any  city 
or  village,  or  at  any  dangerous  rate  of  speed 
when  not  "answering  emergency  calls." 


Digitized  by 


Google 


163  NORTH  W  UUTBUN  RBPOSTBB 


(Neb. 


2.  MtTNICIPAI,    COBPOBATIONS    «=>746%  —  IW- 

juKT  FROM  Cfirsr  Automobile— Nonsovebw- 

MENTAI,  LlABILITT. 

When  a  motor  vehicle,  the  proi)erty  of  the 
city,  IB  Iieing  operated  under  the  directions  of 
the  city  authorities  for  the  benefit  of  the  prop- 
erty itself,  and  not  in  the  performance  of  any 
Sovemmental  duty,  the  dty  will  be  liable  for 
amages  caused  by  the  unlawful  operation 
thereot 

[Ed.   Note.— For   other   cases,   see  Municipal 
Corporationa,  Cent  Dig.  SI  1568.  1S68.1 
Rose  and  Cornish,  JJ.,  dissenting. 

Appeal  from  District  Court,  Douglas  Comi- 
ty; Troup,  Judge. 

Action  by  Frank  Opocensky  against  the 
City  of  South  Omaha  and  the  City  of  Omaha, 
its  successor.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

John  A.  Rlne  and  W.  G.  Lambert,  both  of 
Omaha,  for  appellants.  A.  H.  Murdodc  and 
Ringer  4  Bednar,  all  of  Omaha,  for  appel- 
lee. 

SEDOWIOK,  J.  The  plaintiff  recovered  a 
Judgment  in  the  district  court  for  Douglas 
county  against  the  city  of  South  Omaha  for 
damages  caused  by  the  collision  of  an  au- 
tomobile, owned  by  the  defendant  dty  and 
driven  by  one  of  its  firemen,  with  the  auto- 
mobile in  which  the  plaintiff  was  riding,  and 
the  defendant  has  appealed. 

The  defendant  demurred  to  the  amended 
petition  and,  after  verdict  in  the  plalntlfTa 
favor,  defendant  moved  for  judgment  not- 
withstanding the  verdict  The  defendant 
makes  five  assignments  of  error,  but  they 
all  are  predicated  upon  the  contention  that 
the  facts  alleged  in  the  amended  petition  are 
not  sufficient  to  entitle  the  plaintiff  to  any 
verdict  and  judgment  against  the  defend- 
ant dty.  The  contention  of  the  defendant  is 
that,  as  the  automobile  was  for  the  exclu- 
sive use  of  the  fire  department  of  the  dty 
and  was  being  driven  by  one  of  the  members 
of  the  fire  department,  it  must  be  held  that 
the  dty  was  engaged  in  the  exerdse  of  a 
governmental  function,  and  Is  therefore  not 
liable. 

Omitting  the  formal  parts,  the  allegations 
of  the  petition  that  show  the  character  of 
the  question  presented  are:  That  the  dty 
of  South  Omaha  at  the  time  set  forth  In  the 
petition  was  a  munldpal  corporation,  having 
less  than  40,000  and  more  than  25,000  in- 
habitants; that  Twentieth  street  between  G 
street  and  Missouri  avenue  in  said  defendant 
dty  is  a  street  within  the  corporate  limits 
thereof  which  has  for  many  years  been  open- 
ed. Improved,  and  placed  In  a  condition  for 
public  use;  that  It  is  In  the  midst  of  a  thldc- 
ly  settled  part  of  the  dty  and  is  a  much 
traveled  and  used  street;  that  at  the  time 
of  the  accident  the  plaintiff  was  traveling 
west  on  the  north  side  of  I  street;  that  as 
they  reached  the  Intersection  of  said  Twen- 
tieth and  I  streets,  and  "while  they  were 
traveling  in  an  ordinarily  careful,  prudent, 


and  lawftil  manner,  and  the  driver  of  said 
machine  in  which  this  plaintiff  was  riding, 
having  the  same  under  full  control,  they  were 
run  Into  by  the  automobile  herein  describ- 
ed as  belonging  to  the  defendant  dty  of 
South  Omaha  and  then  In  use  by  tbe  said 
dty;  that  the  said  machine  hereinbefore 
described  was  then  being  driven  southwardly 
In  the  center  of  Twentieth  street  by  one  KlI- 
ker,  an  employe  of  said  defendant  dty  as 
an  ordinary  fireman  In  the  fire  department 
thereof,  to  whom  the  duty  of  driving  said 
madilne  had  been  previously  assigned  by  the 
chief  of  the  fire  d^>artment,  and  who  was 
therein  operating  the  said  machine  under  the 
direction  of  and  by  the  authority  of  tbe 
chief  of  the  said  fire  department,  said  Kll- 
ker  having  been  authorized  and  directed  by 
the  said  chief  to  proceed  with  said  machine 
to  Twentieth  street  and  thoroughly  test  It 
out";  that  the  defendant's  automobile  was 
then  "being  driven  by  the  said  Kllker  at 
an  exceedingly  high  and  dangerous  and  un- 
lawful rate  of  speed,  to  wit  50  miles  per 
hour;  apd  that,  at  the  time  it  was  so  being 
driven  by  the  said  employs  of  the  defend- 
ant dty.  It  was  not  answering  an  emergency 
call  made  by  any  one  to  either  the  police, 
fire  department,  or  dty  ambulance,  but  was 
so  being  unlawfully  run  in  the  manner  afore- 
said, under  and  by  the  direction  of  the  said 
dty  offidal  hereinbefore  described;  •  •  • 
and  by  reaB<m  of  the  further  fact  that  the 
said  madiine  was  being  driven  (m  the  wrong 
part  of  the  street  to  wit,  the  center  of  the 
street,  the  said  Haney  (the  driver)  was  whol- 
ly unable  to  avoid  being  run  into  by  the  said 
approaching  madiine;  that  said  madilne  In 
which  plaintiff  was  riding  was  struck  and 
overturned  by  the  said  automobile  owned  by 
the  defendant  dty  and  being  driven  by  tbe 
said  Kilker,  and  by  the  force  thereof  this 
plaintiff  was  throvm  out  and  under  said  ma- 
chine as  It  struck  the  ground,  and  that  by 
reason  thereof  be  sustained  great  and  lasting 
and  permanent  injuries." 

[1,2]  The  defendant  relies  largely  upon 
Gillespie  V.  City  of  Lincoln,  35  Neb.  34,  52 
N.  W.  811,  16  Lk  R.  A.  349,  In  which  it  was 
held: 

"A  dty  is  not  liable  at  common  law  for  the 
negligent  acts  of  the  members  of  its  fire  de- 
partment" 

The  court  stated  the  question  to  be  deter- 
mined as  follows: 

"Counsel  says  in  his  brief:  The  exercising 
of  the  team  was  a  proper  thing  to  do.  It  lies  in 
the  way  of  a  pr(H;>er  oischaige  of  the  functions 
of  the  department  It  was  not  ultra  vires.  The 
way  in  which  it  was  performed  is  what  we  com- 
plam  of.'  Taking  it  for  granted,  then,  that  the 
ariving  of  the  team  at  the  time  in  question  was 
a  proper  exercise  of  the  functions .  of  the  fire 
department  of  the  dty,  and  within  the  line  of 
duty  of  the  driver,  we  will  proceed  to  examine 
some  of  the  authorities  bearing  upon  th«  ques- 
tion involved." 

The  court  then  quoted  from  many  of  the 
earlier  cases,  mostly  dealing  with  acddenta 
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hanpenlng  wblle  tbe  flremen  were  engaged  In 
controlling  flres  or  preparing  upon  emergen- 
cy to  do  so,  and  said  that  tbe  dty  was  not 
liable. 

Conditions  bare  greatly  dianged  In  the 
ase  of  the  streets  of  dtlea  in  Nebraska  since 
the  decision  of  Gillespie  t.  City  of  Lincoln, 
sapra.  In  1892,  particularly  in  the  nae  of  an- 
tomoblleB  and  other  dangeroas  motor  ye- 
hides,  and  the  Legislature  has  modified  the 
law  announced  In  that  case  as  found  in  sec- 
tion SOW,  Bey.  St.  1918: 

"Within  any  dty  or  village  no  motM  yehide 
shall  be  <9erated  at  a  speed  greater  than  twelve 
miles  an  hour  or  at  a  rate  of  speed  greater  than 
is  reasonable  and  proper,  having  regard  of  the 
traffic  and  use  of  ue  road  and  the  condition  of 
the  road,  nor  at  a  rate  of  speed  sodi  as  to  en- 
danger the  life  at  limb  of  any  person,  •  •  • 
Provided,  the  speed  limits  in  this  section  shall 
not  apply  to  physidans,  or  surgeons,  or  police, 
or  fire  y^des,  or  ambnlances  when  answering 
emergency  calls  demanding  occMsive  speed." 

The  driver  of  this  automobile  was  not 
"answering  calls  demanding  excessive  speed." 
He  was  tbereft>re  violating  the  law.  He  was 
not  performing  any  service  enjoined  upon 
him  by  tbe  state,  but  was  acting  under  the 
authority  of  the  dty  testing  an  article  of 
the  dty  property.  Under  modem  condi- 
tions, such  conduct  is  dangerous  and,  as  it 
is  wliolly  unnecessary,  is  forbidden  by  ex- 
press statute. 

Tbe  petltlan  states  a  caose  of  action,  and 
Qie  Jadgment  of  the  district  court  is  afDrmed. 

BOSEi  and  OOBKISH,  33.,  dlasent 


JANOtrS  V.  CX)LUMBUS  STATE  BANK. 
(No.  19606.) 

(Supreme  Court  of  Nebraska.     Jane  2,  1917.) 

(SvOohiu  lif  the  Court.) 

1.  Appeai,  and  E<rrob  «=>790(3):— DlSiaSSAI/— 
ReVIXW  lKB«TECTDAIr-B«COVBRT  IN  ACTION 
ON  JUDeUMT  DC  FOBXION  JtTBISDIOIION. 

The  fact  that  the  plaintiff  has  recovered  a 
judgment  in  a  ford^  jorisdiction  upon  a  judg- 
ment rendered  in  this  state  will  not  require  this 
court  to  dismiss  an  appeal  regularly  taken  from 
tbe  original  jud^ent,  or  from  a  judgment  in 
an  action  in  eqmty  to  vacate  the  former  judg- 
ment 

[Ed.  Note.— For  other  cases,  serf  Appeal  and 
Error,  Cent  Dig,  H  «,  4883,  4384.] 

2.  Judgment  «=»34d— Fobbion  Eeoovkbt  on 
Statk  JunOMENT— Iwtaudmt. 

In  soch  case,  if  the  original  judgment  is  set 
aside  and  final  judgment  entered  m  favor  of 
the  defendant  in  the  orij^nal  action,  the  judg- 
ment in  the  foreign  jnrisdiction  will  be  voidable. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  678.1 

3.  PaoosBB  «s9l46  —  Shebht's  Rstcsn  —  Er- 
ncT. 

When  a  judgment  is  attacked  collaterally,  or 
«ben  a  long  time  after  tbe  judgment  is  entered 
the  correctness  of  tbe  rtieriff's  return  is  assailed, 
great  faith  and  credit  must  be  given  to  the  for- 
mal return  of  tbe  officer. 

[Ed  Note.— For  other  cases,  see  Process,  Cent. 
DiK.  H  194-199.] 


4.  JUDOUKNT  «s»392— AcmON  TO  SST  Ami»— 

Insuffioibnt  Sbbviok— Nbw  Tblai.. 
In  an  action  to  set  aside  the  service  and  the 
judgment  mtered  therein,  if  the  validity  of  tbe 
service  depends  upon  the  facts,  and  the  officer 
and  the  persons  present  when  the  supposed  serv- 
ice is  made  testify  in  detail  as  to  the  facts  of 
service,  and  the  preponderance  of  the  evidence 
shows  that  no  legal  service  was  made,  the  service 
and  jadgment  inll  be  set  aside^  and  a  new  trial 
ordered, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  750,  753,  754.] 

6.  Process  €=»149  —  Sebtiok  of  Summons- 
Proof— Invaliditt. 
If  the  officer  hands  the  copy  of  the  summons 
to  the  defendant  and  immediatdy  retakes  It  and 
does  not  return  it  to  defendant,  the  proof  must 
show  that  tbe  defendant  knew  or  had  reason  to 
suppose  that  it  was  a  summons  for  her,  and  that 
ahe  had  been  sued,  or  such  service  will  be  Invalid. 
[Eld.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  Si  20^206.] 

A{^eal  from  District  Court,  Platte  County ; 
Thomas,  Judge. 

Action  in  equity  by  Mrs.  Axuia  Janous 
against  tbe  Columbus  State  Bank  to  set  aside 
a  judgment  Judgment  for  defendant,  and 
plaintiff  aK>eals.  Beversed,  and  cause  re- 
manded, with  directions  to  set  aside  the 
original  jadgment  and  grant  a  new  trial. 

Oarlow  &  Long,  of  Columbus,  for  appellant. 
Albert  &  Wagner  and  A  M.  Post,  all  of 
Oolombas,  for  appellee. 

SEDGWICK,  J.  [1, 2]  Tbe  defendant  bank 
began  an  action  against  tbe  plalatUt  in  tbe 
district  court  for  Platte  connty  and  obtained 
a  judgment  Afterwards  tbe  plaintiff  began 
this  action  in  the  district  court  for  Platte 
connty,  which  Is  an  action  In  equity  to  set 
aside  the  former  judgment  It  was  dedded 
against  the  plaintiff  in  the  district  court,  and 
she  has  appealed  to  this  court  The  bank 
began  an  action  in  Colorado  against  tbe  plain- 
tiff herein  upon  the  first  judgment  obtained 
in  the  district  court  for  Platte  county,  and 
obtained  a  judgment  In  Colorado  upon  a 
transcript  of  that  Judgment  Afterwards  the 
defendant  bank  moved  to  dismiss  this  appeal. 
This  motion  was  continued  to  the  final  bear- 
ing upon  the  appeal.  Tbe  plaintiff  contended 
that: 

"If,  pending  an  appeal,  an  event  ooeurs  which 
makes  a  determination  of  it  unnecessary  or  ren- 
ders it  clearly  impossible  for  the  appellate  court 
to  grant  eiTcctual  relief,  the  appeal  or  writ  of 
error  will  be  dismissed  without  prejudice."  4 
0.  J.  584. 

There  is  no  doubt  about  the  correctness  of 
this  rule,  but  the  question  in  this  case  is 
whether  obtaining  the  judgment  in  Colorado 
will  prevent  this  court  from  granting  ef- 
fectual relief.  The  plaintiff  dtes  several  cas- 
es holding  that  it  will  not.  In  Heckling,  Ez'x, 
V.  Allen,  16  Fed.  (0.  C.)  196,  4  McCrary.  808, 
the  first  paragraph  of  the  syllabus  is : 

"Suit  was  brought  in  Coloiado  on  a  judgment 

rendered  by  the  superior  court  of  Cook  connty, 

111.,  and  judgment  was  rendered  here.     Snbse- 

I  quently  the  Illinois  judgment,  the  case  being  re- 
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mo>re<i  by  writ  of  error  to  the  Appellate  Court  of 
that  state,  was  reversed.  Defendant  sets  up 
these  facts  in  a  petition,  and  moves  that  the 
judgment  be  vacated.  Held,  tliat  such  proceeding 
M  allowable." 

Hawes  V.  Hathaway,  14  Mass.  233,  Bren- 
nan  v.  Berlin  Iron  Bridge  Co.,  73  Conn.  412, 
4T  Atl.  668,  and  .^tna  Ins.  Co.  v.  Aldrlch, 
88  Wis.  107,  seem  to  support  the  rule  in  the 
•  Federal  Reporter.  The  action  In  Colorado 
was  strictly  upon  the  former  Judgment  In 
this  case,  and  if  that  judgment  Is  vacated  and 
judgment  finally  entered  for  defendant,  the 
Colorado  court  will  no  doubt  Vacate  its  judg- 
ment also. 

[3-5]  As  this  case  Is  presented  there  Is  but 
one  question  now  to  be  considered,  and  that 
is'  as  to  the  service  of  the  summons  in  the 
original  case.  The  defendant  bank,  plaintiff 
In  the  original  suit.  In  its  brief  says: 

"The  sheriffs  return  made  under  the  solemnity 
of  his  official  oath  is  presumptively  true,  and 
impeachable  only  upon  the;  clearest  and  most 
immistakable  proof  of  its  falsity." 

When  a  judgment  Is  attacked  collaterally, 
or  when  a  long  time  after  the  judgment  Is 
entered  the  correctness  of  the  sheriffs  re- 
turn is  assailed,  there  is  no  doubt  that  great 
faith  and  credit  must  be  given  to  the  formal 
return  of  the  officer.  In  this  case,  however, 
the  evldoice  of  the  officer  who  made  the  serv- 
ice was  taken  soon  after  the  service  .was 
made,  and  he  tells  In  detail  the  facts  con- 
nected with  the  service.  Under  these  cir- 
cumstances we  think  that  the  validity  of  this 
service  depends  upon  the  facts  as  testified  to 
by  the  sheriff  and  the  other  witnesses  pres- 
ent. From  bis  evidence  It  appears  that  the 
plaintiff  in  this  case,  defendant  in  the  origi- 
nal action,  "was  quite  an  elderly  lady;  she 
appeared  to  me  to  be  about — oh,  I  don't 
know,  at  least  70  or  75 ;  she  was  quite  old." 
He  says,  "She  spoke  German."  The  original 
action  was  upon  a  promissory  note  which  the 
plaintiff  therein  alleged  was  signed  by  this 
plaintiff  and  several  of  her  sons-in-law  and 
daughters.  The  plaintiff,  who  was  a  resident 
of  Colorado,  was  at  the  home  of  one  of  her 
daughters  to  attend  a  funeral  of  the  dau,;h- 
ter's  little  child.  The  evidence  shows  with- 
out contradiction  that  the  plaintiff  was  not 
familiar  with  the  English  language  and  could 
speak  It  very  little.  On  the  day  of  the  funer- 
al the  sheriff  says: 

"I  went  up  to  tlie  residence,  and  some  young 
lady,  I  don't  know  who  she  was,  came  to  tht 
door,  and  I  asked  for  Mrs.  Janous,  I  asked  if 
Mrs.  Janous  was  there,  and  she  said,  'Yea.'  So 
Ae  called  her  to  the  door,  and  I  told  her  that 
I  had  a  summons  for  her.  Q.  Were  you  speak- 
ing in  German  or  English?  A.  No;  I  was 
speaking  in  English  at  the  time  and  she  evident- 
ly didn  t  understand  me,  and  so  I  asked  the 
prl  there,  whoever  she  was,  if  the  old  lady 
could  speak  German,  and  she  said,  'Yes,'  and 
so  I  told  her  in  German,  as  near  as  I  could,  that 
it  was  a  summons,  that  she  was  sued  by  some 
party,  and  that  it' was  necessary  for  me  to  de- 
liver the  paper  to  her.  She  accepted  the  paper 
and  spoke  to  the  girl." 

This  girl  the  sheriff  speaks  of  was  the 
plaintiff's  daujihter,  and  was  one  of  the  de- 


fendants in  the  cas&    The  sberiff  was  not 
aware  of  that  fact  at  the  time.    The  sheriff 

testified : 

"The  girl  asked  me  what  the  old  lady  should 
do  about  the  paper,  and  I  said  she  could  do  as 
she  pleased  about  it.  Q.  Were  you  speaking 
in  German?  A.  No;  to  the  ^rl  I  was  speaking 
in  English.  She  could  do  as  she  pleased  with  it, 
and  I  suggested  that  I  would,  if  she  wanted  m« 
to,  that  I  would  take  the  paper  and  give  it  to 
Joe,  but  I  also  had  a  summons  for  Joe,  anyway." 

The  sheriff  says  tliat  he  banded  the  sum- 
mons to  the  "old  lady,"  and  "then  she  re- 
turned it  to  me  and  told  me  in  German  to 
give  it  to  Joe."  The  plaintiff  and  her  daugh- 
ter deny  that  the  summons  was  ever  handed 
to  her  at  all.  However  that  may  be,  the 
sheriff  Immediately  took  it,  according  to  his 
testimony,  and  delivered  It  to  Joe.  As  Joe 
was  one  of  tbe  principal  defendants  in  the 
case,  it  was,  of  course,  necessary  to  deliver 
him  a  copy  in  order  to  make  the  proper  serv- 
ice. The  sheriff  nowhere  testifies  that  this 
plaintiff  knew  that  tlie  paper  be  was  hand- 
ing to  her  was  a  summons,  or  that  she  had 
been  sued.  He  testifies  that  he  told  her  that 
In  German  "as  near  as  I  could."  How  well 
he  could  speak  German  and  how  plain  be 
could  make  it  to  her  is  not  indicated,  but 
the  statement  that  he  t»Id  her  as  near  as  be 
could  indicates  that  he  could  not  speak  Ger- 
man fluently.  She  testifies  that  she  never 
knew  that  it  was  a  summons,  (x  that  she  had 
been  sued  until  after  she  had  returned  to 
Colorado  and  was  notified  that  they  Iiad  a 
judgment  against  her  in  this  state.  The 
supposed  service  was  on  Saturday,  and  on 
Monday  the  plaintiff  returned  to  her  home 
In  Colorado.  The  plaintiff  testifies  that  she 
never  signed  the  note  sued  upon.  There  is 
no  proof  that  she  was  a  principal  on  the 
note.  If  her  sons-in-law  had  the  entire  con- 
sideration for  the  note,  and  if  this  plaintiff 
received  nothing  for  the  note,  and  believed 
that  she  never  signed  it,  she  would  naturally 
not  be  very  curious  about  papers  connected 
with  it.  And  if  the  sons-in-law  had  placed, 
or  caused  to  be  placed,  the  plalntifTs  name 
on  the  note,  it  is  not  at  all  certain  that  they 
would  take  any  great  pains  to  Inform  her 
that  She  had  been  sued  thereon.  At  all 
events,  if  the  sheriff  handed  the  summons  to 
her  and  Immediately  retook  it,  as  he  says  he 
did,  it  would  not  amount  to  service  without 
clear  proof  that  she  received  it  with  knowl- 
edge that  It  was  service  of  a  summons.  Such 
proof  Is  entirely  lacking.  The  preponder- 
ance of  the  evidence  Is  that  this  plaintiff 
knew  nothing  about  the  nature  of  the  paper, 
but  in  good  faith  supposed  it  was  some  mat- 
ter relating  to  local  affairs  that  could  be 
attended  to  by  Joe,  as  he  is  called,  one  of 
the  principal  defendants  in  this  case.  This 
being  an  action  in  equity,  we  must  deter- 
mine it  upon  the  evidence  in  the  record  with- 
out reference  to  the  findings  of  the  trial 
court  Of  course,  under  our  former  decisions, 
if  there  was  plainly  a  conflict  in  the  testi- 
mony between  the  sheriff  and  this  plaintiff. 
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the  ftict  that  the  cwurt  saw  these  witnesses 
and  heard  them  testify  would  have  Influence 
■with  this  court  In  determining  that  fact,  but 
as  we  Tiew  this  evidence,  It  does  not  ap- 
pear clearly  that  there  Is  a  substantial  con- 
flict In  this  testimony  upon  the  controlling 
facts  in  the  case.  These  three  witnesses  ap- 
pear to  testify  In  good  faith,  and,  as  we  have 
said,  the  preponderance  of  the  evidence  Is 
that  the  summons  was  not  delivered  to  and 
left  with  this  plaintiff;  it  was  Immediately 
retaken  by  the  sheriff,  and  the  plaintiff  had 
no  actual  knowledge  of  the  nature  of  the 
paper  that  was  shown  to  her. 

The  Judgment  of  the  district  court  Is  re- 
yersed,  and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  original  Judgment  and 
grant  a  new  trial  therein. 

I.BTTON,  J.,  not  participating. 


POTJ^CK  T.  PEARSON  et  al.    (No.  19454.) 
(Sopreme  Court  of  Nebraska.     May  19,  1917.) 

(Syttahu*  by  the  Court.) 

Tbiai.  «rB>169— Bvisknob— Dtbectkd  Vbbdict. 
It  is  the  duty  of  the  trial  court  to  instruct 
the  Jury  to  find  for  defendant  when  the  evidence 
is  not  sufficient  to  sustain  a  verdict  for  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  »41,  381-387,  889.] 

Ai^)eal  from  District  Court,  Scotts  Blnff 
County;    Hobart,  Judge. 
^R^levln  by  Daniel  J.  Pollock  against  Phil- 
lip Pearson  and  others.     Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

L.  I/.  Raymond,  of  Scottsbluff,  for  appel- 
lant Wright  &  Ifothersead,  of  Scottsbluff, 
for  appellees. 

MORRI8SET,  O.  J.  Plaintiff  agreed  vrlth 
defendant,  a  piano  salesman,  for  the  purchase 
of  a  piano  of  a  spedfled  make  for  |'M0,  and 
executed  his  promissory  note  for  that 
amount,  the  note  being  payable  to  defendant 
Defendant  agreed  to  have  the  piano  shipped 
from  the  factory  to  plalntlfTs  home  at  Scotts- 
bluff, where  plaintiff  should  have  the  right  to 
Inspect  the  Instrument,  and  If  It  was  f«und 
to  be  satisfactory,  the  note,  which  by  agree- 
ment between  the  parties  had  been  deposited 
In  the  hands  of  a  third  party,  was  to  be  de- 
livered to  defendant.  Defendant  ordered  the 
piano  shli^)ed  to  plaintiff,  bat  had  the  bill  of 
lading  sent  to  himself.  Before  the  piano 
reaobed  Scottsbluff,  defendant  concluded  that 
the  note  might  be  uncollectible,  and  notified 
the  railroad  company  that  the  piano  should 
not  be  delivered  to  plaintiff.  Plaintiff  then 
broaght  this  actl<Hi  In  replevin,  against  de- 
fendant Pearson,  the  railroad  company  and 
its  agent,  alleging  ownership  and  right  to  Im- 
mediate possession.  On  the  trial  it  was  stip- 
ulated that  nMther  the  railroad  company  nor 


its  agent  had  any  Interest  In  the  litigation, 
and  the  trial  proceeded  against  defendant 
Pearson.  At  the  conclusion  of  all  of  the  tes- 
timony the  court  Instructed  a  verdict  for  the 
defendant,  and  plaintiff  appeals. 

There  is  little,  If  any,  dispute  in  the  evi- 
dence so  far  as  the  material  Issues  are  con- 
cerned. If  the  verdict  returned  is  the  only 
one  which  the  evidence  would  sustain,  there 
can  be  no  error  in  the  direction  of  the  court 
And  in  this  respect  it  is  necessary  to  consider 
only  the  testimony  of  plaintiff.  His  state- 
ment of  the  agreement  is  substantially  as 
heretofore  detailed.  He  says  it  was  agreed 
that  the  note  should  be  held  by  the  third  par- 
ty, one  Telander,  untU  such  time  as  plaintiff 
Inspected  the  piano  and  notified  Telander  to 
turn  the  note  over  to  defendant  This  shows 
that  the  parties  had  merely  entered  Into  an 
executory  contract  which  defendant  might 
rescind  before  delivery,  and  thus  prevent  the 
title  passing.  Wttatever  plaintiff's  ilglit 
might  be  to  recover  for  breach  of  the  con- 
tract, the  title  to  the  property  had  not  passed. 

The  verdict  returned  Is  tlie  only  one  that 
could  be  sustained  by  the  evidence,  and  the 
court  did  not  err  in  directing  a  verdict 

Affirmed. 


STATE  ex  rel.     JENSEN  v.  TURNQUIST. 

(No.  19640.) 
(Supreme  Court  of  Nebraska.     June  2,  1917.) 

(Syttahut  iy  the  Court.) 
Witnesses  €=»331%— Impeachmewt— B5xci.tt- 
■    sion  of  evidicnce. 

It  is  error  to  exclude  evidence  whicdi  has  a 
tendency  to  impeach  a  witness  on  a  material 
fact  sworn  to  by  him,  the  proper  foundation  hav- 
ing been  laid  toerefor. 

Appeal  from  District  Court,  Douglas  Coun- 
ty ;  Troup,  Judge. 

Bastardy  proceeding  by  the  State  of  Ne- 
braska, on  the  relation  of  Helen  Jensen, 
against  Roy  Turnquist  Judgment  for  the 
relator,  and  defendant  appeals.  Reversed 
and  remanded. 

Ringer  &  Bednar,  of  Omaha,  for  appellant. 
M.  O.  Cunningham,  of  Omaha,  for  appellee. 

CORNISH,  J.  This  Is  an  appeal  from  a 
Judgment  In  a  bastardy  proceeding  in  which 
the  defendant  was  foimd  to  t>e  the  father  of 
the  illegitimate  child  of  relator,  Helen  Jen- 
sen. As  stated  In  the  brief  of  counsel  for 
complainant,  "the  evidence  is  not  as  over- 
whelming In  favor  of  the  complainant"  as 
one  would  like.  He  adds,  however,  that  In 
cases  of  this  kind  It  Is  often  difficult  to  se- 
cure evidence  which  is  altogether  convincing 
and  satisfactory. 

The  verdict  rests  upon  the  uncorroborated 
testimony  of  the  complaining  witness.  Her 
mother  testified  that,  while  she  knew  her 
daughter  went  out  with  the  defendant  the 
first  week  in  June,  and  that  he  brought  her 
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home  In  an  automobile,  she  herself  never 
met  or  saw  him  until  August  21st  Some  of 
the  testimony  of  the  complaining  witness  la 
not  consistent  with  ordinary  experience  in 
such  cases.  She  testified  to  having  had  In- 
tercourse with  the  defendant  the  first  eve- 
ning they  met;  that  she  did  not  Inform  him 
of  the  situation  until  about  four  months  aft- 
erwards. She  testified  to  only  the  one  act 
during  the  necessary  period  In  which  he 
might  have  become  the  father  of  the  child. 
The  defendant  denied  any  acquaintance  with 
her  at  the  time.  Complainant  testified  that  on 
September  27,  1815,  when  she  told  defendant 
of  her  condltl(m,  he  procured  a  medicine, 
in  the  form  of  piUs,  which  he  gave  to  her  for 
the  purpose  of  producing  a  miscarriage.  She 
testified  that  afterwards,  early  in  January, 
she  to(A  the  pills,  and  they  made  her  sick. 
In  corroboration  of  this  testimony,  her  moth- 
er testified  that  she  discovered  the  medldne 
in  November,  when  her  daughter  was  sick 
from  taking  it.  On  cross-examination  she 
was  asked  U  in  January  she  had  not  had  a 
conversation  with  the  parents  of  defendant 
in  which  she  stated  that  she  had  purchased 
medicine  for  her  daughter,  which,  when  tak- 
en, had  made  her  daughter  sick.  She  denied 
making  such  statement  Afterwards,  when 
the  impeaching  questions  were  put  to  de- 
fendant's parents,  who  were  called  as  wit- 
nesses, the  court  sustained  objections  to  the 
questions.     This  is  complained  of  as  error. 

We  are  of  opinion  that  the  court  did  err 
In  sustaining  these  objections.  The  evidence 
showing  but  one  batch  of  medicine,  secured 
and  used,  and  but  one  sickness,  this  evidence 
would  be  proper  for  the  Jury  to  consider,  in 
considering  whether  or  not  It  was  the  de- 
fendant or  the  mother  who  had  prociued  the 
medicine  which  made  the  complaining  wit- 
ness sick;  and.  If  It  was  a  circumstance 
bearing  upon  that  Issue,  it  would  be  impor- 
tant testimony  for  purposes  of  Impeachment 

We  do  not  pass  upon  the  other  errors  com- 
plained of  by  defendant  We  are  of  (H)lnlon 
that  the  error  above  noted,  under  all  the 
drcumstances,  was  prejudicial  to  defendant, 
and  that  the  Judgment  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 


HLAVATI  v.  BLAIB  et  aL    (No.  19665.) 
(Supreme  Ckwrt  of  Nebraska,     June  2,  1917.) 

(Svllaliut  (y  the  Court.) 

1.   FbAUD     «=>9— FB^UDTn.BNT    RsFBESENTA- 
TIONS— CONTKACT. 

RepresentatioDa  made  by  one  party  to  a  con- 
tract In  such  terms  aa  would  naturally  lead  the 
Other  party  to  suppose  the  existence  of  a  certain 
state  of  facts,  or  representations  which  he 
knows  have  led  the  other  party  to  suppose  the 
existence  of  a  certain  state  of  facts,  if  made 
designedly  and  fraudulently,  are  as  much  fraud- 


nlent  ndsrepresentations  as  U  statemeats  of  oar 
true  facts  were  made  in  express  terms. 

[Ed.  Note.— For  other  cases,  see  EYaud,  Ont 
Dig-  i  8.]  ^^ 

2.  WiTzntssES    <8=>159(3}  —  Competency  — 

Tbansaotionb  with  Deoedent. 
A  transactlcm  or  conversation  within  the 
meaning  of  secticm  78S4,  Bev.  St  1913,  is  an 
action .  participated  in  by  witness  and  decedent 
and  to  which,  if  alive,  decedent  could  testify  of 
his  personal  knowledge. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  669.] 

Appeal  from  District  Court,  Bldmrdson 
County;   Baper,  Judge. 

Action  by  Mary  Hlavaty  against  WHHam 
J.  Blair,  impleaded  with  Rhoda  M.  Blair. 
Judgment  for  plaintiff,  and  defendant  Bhoda 
M.  Blair  appeals.    Afl9rmed. 

A.  M.  Post,  of  Columbus,  for  appellant. 
R.  W.  DeVoe  and  C  Petrus  Peterson,  both 
of  Idnooln,  for  appellee. 

CORNISH,  J.  This  is  an  acticm  for  re- 
scission and  reconveyance  of  lands  exchanged 
on  the  ground  of  false  and  fraudulent  repre- 
sentations made  by  defendant's  Intestate  as 
follows:  That  the  land  was  free  of  all  incum- 
brances; that  the  water  rights  appurtenant 
to  the  land  had  been  paid  In  full,  so  that 
nothing  was  owing  for  water  rights,  or  would 
be  In  the  future;  that  the  land  was  worth 
$150  per  acre;  and  that  he  paid  $9,000  for  It 
There  was  testimony  of  witnesses  as  to  rc|>- 
resentatlons  as  follows: 

Mrs.  B.  W.  Holmes: 

"He  (Mr.  Blair)  said  he  paid  $150  an  acre 
for  it  (the  land),  the  water  rights  were  paid,  and 
she  (Mrs.  Hlavaty)  wonldn't  have  to  pay  any- 
thing, (except)  for  what  water  she  nseid  during 
the  year,  and  to  pay  the  taxes." 

S.  B.  liams: 

"He  insisted  there  was  no  bonded  indebtedness 
and  the  water  rights  were  paid  for.  I  wanted  to 
go  out  at  that  time,  I  wanted  to  start  that  eve- 
ning, but  be  insisted  his  physical  condition  was 
such  he  could  not  and  would  not  transact  any 
business." 

PlaintlCF,  a  native  of  Bohemia: 

"He  did,  he  thought  he  did,  I  understood  it 
was  all  paid  for  is  what  he  told  me,  I  don't  need 
to  pay  nothing  at  aU.  Just  the  water  I  used 
was  all." 

[1]  While  defendant  admits  the  land  was 
represented  as  worth  $150  an  acre  and  free 
from  liens,  she  denies  the  making  of  repre- 
sentations in  the  language  «ivom  to. 

We  are  of  opinion  that  the  evidence  shows 
that  representations,  substantially  as  above 
quoted,  were  made.  The  facts  are  that  with- 
in a  m<Mith  after  the  trade  was  made,  plain- 
tiff  discovered  that  there  were  outstanding 
and  unpaid  bonds  of  the  Otero  Irrigation 
district  which  included  this  80  acres,  In  the 
sum  of  $777,500,  with  an  assessed  acreage  of 
the  district  of  19,365  acres;  that  Blair  had 
paid  for  the  land  $6,500,  but  had  put  im- 
provements thereon,  making  the  Investment 
amount  to  about  $9,000.  The  case  turns  upon 
the  question  whether,  such  being  the  repre- 
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soitatloos  and  the  facts,  plaintUt  was  en- 
titled to  a  rescission ;  tbe  representations  be- 
ing made  to  induce  the  trade,. and  plalntlO 
having  relied  upon  them  to  her  injuir. 

It  Is  defendant's  contention  that  the  water 
rights  were,  in  fact,  i>ald  for  by  the  bonds  is- 
sued; that  the  bonds  being  municipal  se- 
curities, like  courthonse  bonds,  not  a  specific 
lien  or  Incnmbrance  npon  the  land,  the  state- 
ments were  In  no  event  untme  or  fraudulent 
We  are  of  opinion  that  this  contrition  is 
erroneous.  Even  though  we  eliminate  the 
statements  sworn  to  by  the  witness  liams, 
as  to  there  being  no  bonded  Indebtedness, 
the  natural  Import  of  the  representationB 
made  would  lead  the  plaintiff,  or  other  ordi- 
nary person,  to  believe  that  she  was  getting 
the  water  rights  appurtenant  to  the  land 
free  of  all  expense,  direct  or  Indirect,  to 
her,  except  what  would  be  necessary  for  an- 
nual dues  toe  maintenance,  according  to  wa- 
ter used.  In  short,  the  cost  of  water  rl^ts, 
though  evidenced  by  bonds,  and  not  a  spedflo 
Uen  upon  the  land,  was  not,  in  fact,  paid  for. 
Each  acre  of  the  land  had  yet  to  pay  Its 
proportionate  share  as  the  money  would  be 
collected  through  taxation,  nte  defendant's 
intestate  could  not  have  been  Ignorant  of 
the  fact  that  plaintiff  wished  to  know  how 
the  value  of  the  land  she  was  getting  was 
affected  by  the  water  rights  appurtenant 
thereto,  and  that  she  was  relying  upon  him 
for  Information.  Plaintlfl,  under  the  cir- 
cumstances shown  by  the  evidence,  was  not 
bound  to  make  an  independent  investigation. 
Bven  If  the  represoitations  had  been  limited 
to  a  statement  that  there  were  no  liens  or 
incumbrances  npon  tbe  land,  as  contended  by 
defendant,  yet,  if  at  the  time  plaintiff  was  in- 
quiring about  the  water  rights  appurtenant 
to  the  land  she  used  language  indicating 
to  blm  that  she  understood  that  anything, 
still  to  be  paid  on  account  of  the  original 
cost  of  the  water  right,  would  be  an  incum- 
brance, then  such  a  representation  upon  his 
part,  tending,  as  he  would  know,  to  mislead 
her,  would  amount  to  fraud  and  misrepre- 
sentation. 1  Blgelow,  Law  of  Fraud,  p.  6; 
2  Pomeroy,  Equity  Jurisprudence  (3d  Ed.) 
H  808,  878.  But  the  representations  went 
further  than  a  mere  statement  as  to  liens 
and  incumbrances. 

[2]  It  is  urged  that  there  is  no  competent 
evidence  of  reliance  upon  any  statement  of 
deceased.  It  is  said:  "Reliance  In  this 
case  upon  the  alleged  false  statement  In- 
volved a  mental  process  known  to  appellee 
alone."  This  comes  near  being  true  in  any 
case,  and  by  this  argument  It  mlgbt  follow 
that  death  of  one,  closing  the  mouth  of  both 
parties  to  the  transaction,  would  prevent  re- 
sdsrton  for  fraud  in  all  cases.  The  general 
test  Is  that  such  witnesses  may  testify  to 
matters  where  the  decedent,  if  alive,  could 
not  testify  of  his  personal  knowledge  to  the 
contrary.    Certainly  a  state  of  mind,  inde- 


pendent of  the  communication  had  between 
the  witness  and  the  deceased,  is  not  open  to 
the  objection.  Such  would  be  testimony  that 
she  made  no  inquiries  of  other  persons  touch- 
ing the  character  of  the  land  or  water  rights 
appurtenant  thereto;  that,  outside  of  any- 
thing Mr.  Blair  may  have  said  to  her,  she 
did  not  know  there  were  any  bonds  against 
the  irrigation  district  where  the  land  was 
situated;  and  that  she  believed  any  state- 
ments made  by  Mr.  Blair  to  be  true. 

We  are  of  opinion  that  the  evldoice  Is 
ample  to  show  that  she  traded  for  the  land, 
relying  upon  her  b^ef  that  there  would  be 
no  charge,  directly  or  indirectly,  for  water 
rights. 

Affirmeda 


FREMONT  MILLING  CO.  v.  CHICAGO  &  N. 
W.  RY.  CO.    (No.  19526.) 

(Supreme  Court  of  Nebraska.     May  19,  1917.) 

(Syttabui  5y  the  Court.) 

1.  Carbibxs  «=>30— Published  Tasiff  Rates 

— CoHFLrANCE— CoNBTBtrCnON   BT  AOENT. 

Both  tbe  shipper  and  the  carrier  are  bound 
to  comply  witii  the  published  tariff  rates,  roles, 
and  regulations.  Erroneoua  statements  of  the 
carrier,  or  its  agent,  as  to  the  same,  will  not  re- 
lieve either  Uie  shipper  or  the  carrier  from  snch 
obliirati<»i.  A  construction  placed  npon  the 
tariff  or  transit  rules  and  regulations  by  de- 
fendant's agent  or  what  defendant  may  have 
done  in  the  way  ot  refunding  unearned  freight 
rates  paid  in  other  cases  i»  immaterial. 

[SM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  81.] 

2.  Cabbiebs  ^s928  —  MiLusro  is  TbanSit 

R  ATS— ACCBPTAN  OX. 

A  milling  in  transit  rate  is  an  entirety,  and 
must  be  accepted  and  carried  out  in  its  entirety 
or  not  at  all. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  7^-79.] 

3.  Cabbiebs  ^=>28— Intbbstatx  SaiPUENTS— 
Unused  Tbansit  CBEon. 

A  shipper  cannot  maintain  an  action  in  the 
conrta  of  this  state  for  unused  transit  credit  on 
shipments  of  grain  made  from  various  points  in 
Nebraslta,  destined  to  points  outside  of  Nebraska 
and  to  one  point  in  Nebraska,  where  parts  of 
each  car  were  forwarded  indiscriminately  to  the 
points  of  destination,  and  where  the  rules  and 
regulations  provided  for  in  the  published  tariff 
rates,  rules,  and  regulations  giving  milling  in 
transit  privileges  have  not  been  complied  with. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  |S  7B-79.] 

Appeal  from  District  Court,  Dodge  Coun- 
ty;   Button,  Judge. 

Action  by  the  Fremont  BfllUng  Ompany 
against  the  Chicago  &  Northwestern  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  cause  dis- 
missed. 

A.  A.  McLaughlin,  Wymer  Dressier,  and 
Lyle  Hubbard,  all  of  Omaha,  for  appellant 
Courtright,  Sidner  &  Lee,  of  Fremont,  for 
appellee. 
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CORNISH,  J.  During  the  spring  and 
summer  of  1912  the  plahitlff  billed  in  car- 
load lots  over  defendant's  lines,  with  milling 
in  transit  privileges  at  Fremont,  grain  from 
various  points  in  tliis  state  to  various  points, 
all  but  one  outside  of  the  state,  paying 
freight  charges  from  point  of  shipment  to 
point  of  destination.  A  part  of  each  BUp- 
ment,  or  its  equivalent,  in  accordance  with 
milling  in  transit  rules,  was  afterwards 
forwarded  to  the  points  of  destination.  The 
remaining  portion  was  not,  leaving  the  plain- 
tiff an  unused  portion  of  its  milling  in 
transit  credits.  Plaintiff's  action  is  based 
on  this  unused  credit  for  grain  never  for- 
warded. It  sues  to  recover  the  difference 
between  what  would  be  the  local  rates  on  the 
unforwarded  grain  in  carload  lots  to  Fre- 
mont and  the  rates  originally  paid  on  this 
grain,  or  its  equivalent.  Hie  defendant 
l)olnts  out  that  in  each  case  the  plaintiff  in 
its  claim  has  segregated  the  unforwarded 
tonnage  from  the  balance  of  the  shipment 
both  in  and  out  of  Fremont;  tliat  by  virtue 
of  the  milling  in  transit  privilege  plaintiff 
was  permitted  to  ship  the  grain  to  Fremont, 
resume  possession,  mill  at  that  point,  and 
forward  the  produce  to  destination  upon  the 
through  rate,  which  was  less  than  the  two 
local  rates  would  have  been.  Defendant  ad- 
mits that  plaintiff  was  entitled  to  have  the 
product,  after  milling  of  each  car,  forwarded 
within  the  time  and  according  to  the  rate 
regulations  and  tariff  provisions  governing 
such  shipments  and  milUng  in  transit  privi- 
leges. 

It  appears  tliat,  under  the  regulations  for 
such  shipments,  there  was  a  time  limit  with- 
in which  grain  held  in  transit  could  be  for- 
warded, or  what  is  called  transit  credit  could 
be  used.  If  the  grain  was  not  tendered  for 
shipment  within  the  time,  the  right  to  ship 
or  use  the  transit  credit  terminated,  and 
the  credit  forfeited.  No  such  tender  was 
made  in  this  case. 

The  tariff  rules  and  regulations  governing 
shipments  with  milling  in  transit  privileges 
go  into  great  detail,  and  permit  only  the 
various  products  of  the  groin  to  be  forward- 
ed so  that  the  equivalent  in  weight  of  the 
shrinkage  and  portion  lost  in  milling,  what 
is  called  invisible  loss,  is  not  permitted  to  l>e 
forwarded.  They  provide  that  an  account 
shall  be  kept  and  settlement  had  l>efore  the 
time  limit  for  forwarding,  which  was  not 
done  in  the  instant  case. 

The  defendant  contends  that,  inasmuch  as 
the  plaintiff  hns  not  brought  itself  within 
these  tariff  rules  and  regulations,  no  settle- 
ment being  had,  or  forwarding  shipments 
tendered  within  the  time  required,  it  has  for- 
feited its  right  to  the  transit  credit,  and 
cannot  be  refunded  any  freight  paid.  While 
the  plaintiff  agrees  that  tariff  rates  must 


govern,  it  insists  that  the  railroad  can  charge 
for  carriage  only  what  it  has  earned,  that 
it  cannot  ask.  more  than  the  tariff  rate  for 
service  actually  rendered,  and  that  no  tariff 
rules  or  regulations  are  involved  where 
freight  is  not  carried. 

[1-S]  We  are  of  opinion  that,  whatever 
equities  might  exist  in  favor  of  the  plaintiff 
(we  do  not  say  whether  any  would  exist),  if 
its  claim  were  being  considered  before  a  rail- 
way board  of  transportation,  this  court  can- 
not afford  it  any  relief. 

The  policy  of  railway  legislation  in  recent 
years  has  been  not  alone  to  pass  laws  com- 
manding what  is  right  and  proliibitlng  what 
is  wrong  in  the  management  of  railroads, 
but  to  give  over  to  the  public  the  management 
itself,  in  so  far  as  may  be  necessary  to 
prevent  the  wrongs  complained  of,  touching 
rates,  discriminati<ms,  facilities,  etc  The 
purpose  is  to  tiave  the  public  hand  in  tondi 
with  everything  so  that  the  law  cannot  be 
violated,  even  though  l>oth  parties  to  the 
transaction  wish  it  Courts  of  law,  where 
parties  are  presumed  to  be  adverse,  are  not 
suited  to  that  sort  of  work.  Collusion,  result- 
ing in  discrimination,  was  one  of  the  main 
evils  to  be  remedied. 

Where  the  tariff  rates  ond  regulations  are 
published  these  become  the  law  governing 
every  party  to  the  shipment,  only  to  be  varied 
from  by  leave  of  that  administrative  t>ody 
known  as  the  Railway  Commission,  which 
has  power,  by  general  rules,  equally  available 
to  all  other  shippers,  to  do  what  is  equitable. 
The  railroad  might  resist  a  claim  like  this 
in  court,  but  not  do  so  in  case  of  a  favored 
shipper.    All  shippers  must  be  treated  alike. 

It  follows  that  every  shipper  is  bound  to 
know  Just  what  the  tariff  rates,  rules,  and 
regulations  are,  and  that  the  parties  can 
make  no  express  contract  in  any  way  modify- 
ing or  superseding  them.  It  follows,  too, 
that  the  rights  of  parties  cannot  be  altered 
by  estoppel,  as  in  case  of  private  contracts. 
All  special  arrangements  between  sliipper 
and  carrier  are  prohibited. 

The  transit  credit  in  the  instant  case  can- 
not be  treated  as  if  it  represented  a  single 
shipment  of  grain  to  Fremont.  Being  made 
up  of  parts  of  carload  shipments  to  Fremont, 
the  remaining  portion  of  which  was  forward- 
ed to  points  of  destination,  it  must  be  treat- 
ed as  a  part  of  shipments  made  with  mill- 
ing in  transit  privileges,  under  the  publish- 
ed tariff  rates,  rules,  and  regulations  for 
interstate  shipments,  and,  the  same  not  hav- 
ing been  complied  with,  the  plaintiff  is  not 
oititled  to  any  relief  in  courts  of  law. 

The  judgment  of  the  trial,  court  should  l>e 
reversed,  and  the  cause  dismissed. 

Reversed  and  dismissed. 

SEDGWICK,  J.,  not  sitting. 
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BROWN  OONSOL.  MILLING  00.  v.  CHICA- 
GO &  N.  W.  RT.  CO.    (No.  19527.) 
(Supreme  Court  of  Nebraska.    May  19,  1917.) 

Appeal  from  District  Court,  Dodge  County; 
Button,  Judge. 

Action  by  the  Brown  Consolidated  Milling 
Company  against  the  Chicago  &  Northwestern 
Railway  Company.  Judgment  for  plaintiff,  and 
defendant  appealis.  Reversed,  and  cause  dis- 
missed. 

A.  A.  McLaughlin,  Wymer  Dressier,  and  Lyle 
Hubbard,  all  of  Omaha,  for  appellant.  Court- 
right,  Sidner  &  Lee,  of  Fremont,  for  appellee. 

CORNISH,  J.  Except  that  in  this  case  all  of 
the  points  of  final  destination  of  grain  shicunents 
were  outside  of  the  state,  the  facta  herein  are 
substantially  the  same  as  in  Fremont  Milling 
Co.  V.  Chicago  &  N.  W.  R.  Co.,  No.  19528,  168 
N.  W.  381,  and  this  case  is  governed  by  the  law 
as  laid  down  in  said  case. 

For  the  reasons  therein  given,  the  judgment  of 
the  trial  court  should  be  reversed,  and  0x9  cause 
dismissed. 

Reversed  and  dismissed. 

SS2DGWI0K,  J.,  not  sitting. 


DUNN  et  al.  ▼.  E3LLTOTT  et  al.    (No.  19488.) 
(Supreme  Court,  of  Nebraska.    June  2,  1917.) 

(Byllahtu  bv  the  Court.) 

1  Wnxe  «=»489(2)— Ambibtjitt— Paeoi.  Evi- 
dence. 
The  bequeathing  clause  in  the  testator's  will 
leads  as  follows:  I  give  and  bequeath  to  my 
vife— Mary  Etta  Woodard  all  my  personal  prop- 
erty of  whatever  kind  and  nature,  and  our  land, 
more  particularly  described  as  follows :  (describ- 
ing land)  to  be  used  by  my  said  wife,  Mary 
Etta  Woodard  during  her  natural  life  and  under 
her  complete  control  and  at  her  death  to  be  dis- 
tributed between  our  hdrs  according  to  law." 
There  were  no  children,  the  issue  •!  the  mar- 
riage of  the  testator  and  wife,  to  whom  the 
Trords  "our  heirs"  could  refer.  Held,  that  an 
ambiguity  arises  permitting  parol  or  extrinsic 
evidence  for  the  purpose  of  assisting  the  court 
in  ascertaining  its  meaning. 

[Ed.  Note.— For  other  cases,  see  WiHs,  Cent 
Dig.  (  1038.] 

2.  Wells    <g=s>531(2)  —  CoNSTBuc3TioN— Divi- 
sion. 
Evidence  examined,  and  held  that,  under  the 
provisions  of  the-  will,  the  land  should  be  di- 
vided one-half  amongst  the  heirs  of  the  testa- 
tor and  one-half  amongst  the  heirs  of  his  witc. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1148.1 

Appeal  from  District  Coart,  Cass  Ojunty; 
Begley,  Judge. 

Action  by  William  Dnnn  and  othwrs 
Bgalnrt  ESva  Elliott  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

McGllton,  Gaines  &  Smith,  of  Omaha,  and 
A.  L.  TIdd,  gnardlan  ad  litem,  of  Plattsmonth, 
for  Calvin  Rockwell,  minor.  T.  S.  Allen, 
H.  L.  Wilson,  and  Fawcett  &  Mockett,  all  of 
Lincoln,  for  appellees. 

CORNISH,  J.  The  questions  presented 
In  this  case  involve  the  construction  of  a 


will  and  also  the  effect  of  the  decree  of  the 
probate  court  in  distributing  the  property 
of  the  estate.    - 

The  paragraph  of  the  wlU  in  controYersy 
reads  as  follows: 

"Second.  I  give  and  bequeath  to  my  wife- 
Mary  Etta  Woodard  all  my  personal  property 
of  whatever  kind  and  nature,  and  our  land,  more 

f>articularly  described  as  follows:  (describing 
and)  to  be  used  by  my  said  wife,  Mary  Etta 
Woodard  during  her  natural  life  and  under  her 
complete  control  and  at  her  death  to  be  distribut- 
ed between  our  heirs  according  to  law." 

[1]  Wills  are  to  be  construed  according 
to  the  reasonable  Intent  of  the  testator,  as 
evidenced  by  the  language  of  the  will,  glv: 
Ing  to  the  words  used  their  ordinary  mean- 
ing. Where  the  language  of  the  will  is 
doubtful  or  ambiguous,  parol  or  extrinsic 
evidence  is  admissible  for  the  purpose  of 
assisting  the  court  in  ascertaining  tile  real 
meaning  of  the  language  used. 

Giving  to  the  language  above  quoted  its 
natural  and  ordinary  import,  the  pronoun 
"our"  would  be  taken  to  refer  to  the  testa- 
tor and  his  wife.  The  defendants  contend 
that  it  means  as  if  it  reed  "my."  The  dif- 
ficulty with  this  interpretation  ia  that  earl- 
ier in  the  paragraph  the  words  "our  land" 
are  used,  and  in  the  preceding  line  the  words 
"my  personal  property."  It  is  unreasonable 
to  suppose  that  in  the  same  sentence  one 
would  nse  the  words  "my"  and  "our,"  ex- 
cept as  distinguishing  words. 

It  happens  in  this  case  that  a  latent  am- 
biguity arises  in  this :  There  was  no  issue 
of  the  marriage  of  the  testator  an'd  his  wife 
to  whom  tl^e  words  "our  heirs"  can  refer. 
Both  the  testator  and  his  wife,  however,  had 
children  by  former  marriages;  the  husband 
two,  the  wife  three. 

It  is  ccHitended  by  defendants  that  a  dis- 
tribution "according  to  law,"  as  the  will 
states,  would  be  to  give  the  land  to  the  tes- 
tator's dilldren;  that  the  courts  will  not, 
unless  Its  language  requires  it,  give  a  con- 
struction to  a  will  which  will  have  the  effect 
of  disinheriting  or  partly  disinheriting  the 
children  of  the  blooid  of  the  testator,  and 
they  further  argue,  as  above  stated,  that  the 
pronoun  "our"  should  be  taken  to  mean 
"my."  On  the  other  hand,  it  is  contended 
by  plaintiff^  that  the  plural  pronoun  "our" 
means  husband  and  wife ;  that  the  heirs  re- 
ferred to  are  two  sets  of  heirs,  those  of  the 
husband  and  those  of  the  wife,  as  indicated 
by  the  use  of  the  word  "between,"  which 
usually  refers  to. only  two;  that  the  sig- 
nlflcation  of  the  words  "according  to  law" 
is  that  the  land  shall  be  'divided  into  two 
parts,  one  part  going  to  his  wife's,  the  other 
to  the  testator's,  hdrs. 

[2]  Neither  of  these  constructions  is  with- 
out reason.  A  case  is  presented  where  It  is 
prqper  to  take  evidence  extrinsic  to  the  will. 
Such  evidence  was  taken.  From  this  evi- 
dence it  appears  that  the  testator  himself 
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latorpreted  the  will  enbatantlaUy  In  aocord- 
anoe  with  the  view  of  the  plaintiffs.  At 
the  time  of  its  execution,  whea  Inquiry  was 
made  why  one  of  his  children,  who  was  at 
the  house,  had  not  appeared,  he  remarked 
that:  "He  guessed  she  didn't  like  It,  but  he 
couldn't  help  It;  he  wantc^d  them  all  satis- 
fled." 

It  appears  that  the  land  was  the  joint  ac> 
camulatlon  of  husband  and  wife,  and  that 
they  had  lived  together  for  30  years. 

From  the  language  of  the  will,  in  the  light 
of  the  evidence  adduced,  we  are  of  opinion 
that  the  construction,  contended  for  by  the 
Idalntlffs  and  given  by  the  trial  court,  is 
right. 

It  appears  that  the  probate  court,  in  its 
decree  distributing  the  property  of  the  es- 
tate, decreed  that  the  real  estate  in  contro- 
versy upon  the  death  of  the  testator's  wife, 
Mary  Etta  Woodard,  should  descend  to  the 
children  of  the  testator.  While  the  county 
court  has  power  to  construe  a  will,  in  so  far 
as  it  may  be  necessary  to  do  so  to  give  prop- 
er directions  to  the  executor  or  admioistra- 
tor  with  will  annexed,  and  for  their  protec- 
tion, it  Is  not  empowered  to  finally  decide 
controversies  between  adverse  clalmant» 
under  a  wUl  Involving  title  to  real  estate. 
Yoiingson  v.  Bond,  69  Neb.  356,  95  N.  W.  700, 
5  Ann.  Cas.  191;  St.  James  Orphan  Asylum 
V.  Shelby,  75  Neb.  691,  106  N.  W.  604. 

By  the  teams  of  the  will  the  real  estate 
was  not  to  be  distributed  until  the  death  of 
the  testator's  wife.  At  the  time  of  the  de<a«e 
of  distribution  the  wife  had  not  yet  died. 

The  decree  of  the  county  court  was  not 
res  adjudlcata  as  between  the  parties  to  this 
acti(Hi. 

For  the  reasons  shown  in  this  o^toion,  the 
Judgment  of  the  trial  court  is  afflmi«$d. 


aATTOHAT  et  aL  v.  SCHOOL  DIST.  NO.  6 

IN  NEMAHA  COUNTI  et  aL 

(No.  19868.) 

(Supreme  Oourt  of  Nebraska.    June  2, 1017.) 

(Syllabut  by  the  Court.) 

1.  Statutes  «=>107(8),  122(1)  —  Subject  akd 

TiTtB— CONSTITTJTIOHAL    PBOVISIONS. 

Chapter  121,  Laws  1915,  held  not  in  viola- 
tion of  section  11,  art.  8,  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  If  129,  175.] 

2.  Schools  and  School  Distbicts  9=332  — 
Change  oe  Tebkitoby— Reasonableness  or 
Obdeb. 

Evidence  examined,  and  heid  to  support  the 
Judgment  of  the  trial  court. 

[EM.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Cent  Dig.  H  52-^.] 

Appeal  from  District  Court,  Nemaha  Coun- 
ty;  Raper,  Judge. 

Action  by  A.  L.  Oaudiat  and  others 
against  School  District  No.  6  In  Nemaha 
County,  Neb.,  and  others.  Judgment  for  de- 
fendants, and  plalntlfTs  appeal.    Affirmed. 


F.  6.  Hawxby,  of  Aubnm,  and  S.  P.  Da- 
vidson, of  Tecumseh,  for  appellants.  Kel- 
ligar  &  Femeau  and  E.  F.  ArmstnMig,  all  of 
Auburn,  for  appellees. 

MORRISSEX,  C.  J.  PlaintUTs,  who  are 
residents  and  taxpayers  of  school  district 
No.  11  of  Nemaha  county,  brought  this  ac- 
tion against  the  defendants  to  have  declared 
null  and  void  an  order  made  under  the  pro- 
visions of  chapter  121,  Laws  1915,  detaching 
certain  territory  from  district  No.  11,  and 
attaching  the  same  to  district  No.  5. 

The  board,  created  under  the  provisions  of 
chapter  121,  In  a  proceeding  had  in  accord- 
ance with  the  provisions  of  that  chapter, 
detached  1,280  acres  of  land  from  district 
Na  11  and  attadied  the  same  to  district  No. 
5.  The  district  court  denied  plaintiffs  the 
relief  prayed,  and  they  have  appealed,  press- 
ing two  questions  only:  First,  it  is  said  that 
the  act  Is  void  because  in  violation  of  section 
11,  art  3,  of  the  Constitution,  which  pro- 
vides: 

"No  bill  shall  contain  more  than  one  subject, 
and  the  same  shall  be  clearly  expressed  in  its 
title." 

The  title  of  the  act  is  as  follows; 

"An  act  to  provide  for  the  equitable  adjust- 
ment of  the  boundaries  of  school  districts  in  cer- 
tain cases,  to  provide  for  the  consolidation  of. 
certain  districts  and  transportation  therein,  to 
provide  for  attendance  at  the  nearer  schooll  to 
amend  section  6912,  Revised  Statutes  of  Ne- 
braska for  1913,  to  repeal  said  original  section 
and  declaring  an  emergency." 

[1]  It  is  said  that  the  act  contains  four 
different  subjects,  namely: 

"(1)  The  equitable  adjustment  of  the  bound- 
aries of  school  districts  in  certain  cases.  (2) 
The  consolidation  of  certain  contiguous  Bchool 
districts.  (8)  The  transportation  of  children 
to  school  in  certain  cases,  at  pnblic  expense. 
(4)  The  amendment  and  repeal  of  section  6942 
of  the  Revised  Statutes  of  1913,  providing  for 
the  attendance  of  children  to  the  nearer  school." 

It  Is  true  that  each  of  these  subjects  is 
mentioned  in  the  title,  and  is  dealt  with  In 
the  body  of  the  act,  but  an  analysis  of  the 
title  as  well  as  the  act  will  show  that  there 
was  but  one  main  and  general  subject  for 
the  consideration  of  the  Legislature,  namely, 
rural  schools  and  rural  school  districts.  Its 
various  Bubdlvisions  relate  to  this  main  sub- 
ject In  Van  Horn  v.  State,  46  Neb.  62,  ,72, 
64  N.  W.  365,  368,  Commissioner  Irvine  has 
written  an  exhaustive  opinion  on  this  sub- 
ject wherein  he  aptly  says: 

"The  constitutional  inhibition  is  a^inst  the 
bill's  containing  more  than  one  subject.  The 
title  must  clearly  express  the  subject,  but  pro- 
vided the  bill  itself  contains  but  one  subject 
and  this  subject  is  clearly  expressed  in  the 
title,  it  matters  not  althouxh  the  title,  read  in- 
dependently of  the  bill,  may  seem  double.  We 
therefore  look  to  the  bill  itself  to  ascertain 
whether  or  not  it  contains  more  than  one  subject, 
and  having  ascertained  that  it  contains  but  one, 
then  we  look  to  the  title  to  see  if  that  subject 
is  clearly  expressed  therein^  If  so,  the  consti- 
tutional provision  we  are  here  discussing  is  not 
violated.    Tested  by  this  rule,  we  have  no  besita- 
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tion  in  saybic  tbat'tlle  subject-matter  of  this  act 
is  siiigle,  and  that  while  a  more  comprebenalre 
«nd  skorter  title  might  h«Te  been  sofficlent  to 
inditate  the  contents  of  the  biU,  still  the  tiUe 
which  the  Legislature  adopted  does  clearly  in- 
dicate every  essential  feature  of  the  act.  •  •  • 
We  conceive  the  rule  to  be  that  the  constitution- 
al provision  does  not  restrict  the  Legislature 
io  the  scope  of  legislation.  It  does  not  prohibit 
comprehensive  acts,  and  no  matter  how  wide 
the  field  of  legislation  the  subject  is  single  so 
long  as  the  act  has  but  a  single  main  purpose 
and  object.  *  *  *  It  has  always  been  said 
that  the  Legislature  might  choose  for  itself  its 
manner  of  legislation,  and  that  an  act,  no  mat- 
ter how  comprehensive,  would  be  valid  ^provided 
a  single  mam  purpose  was  held  in  view,  and 
nothing  embraced  -m  the  act  except  what  was 
naturally  connected  with  and  incidental  to  that 
purpose." 

This  Ungnage  Is  applicable  to  the  cam 
before  ua.  His  discasslon  of  this  subject  Is 
tborough  and  his  review  of  the  authorities 
80  complete  that  It  Is  sufficient  to  refer  the 
profession  to  that  opinion  without  an  extend- 
ed discussion  hera  Following  the  rule  there- 
in announced,  we  must  hold  that  the  act  does 
not  faU  within  the  Inhibition  of  the  Consti- 
tution. 

[2]  The  rale  r^nalnlng  question  has  to  do 
with  the  reasonableness  of  the  order  ntade 
by  the  board.  Before  the  change  in  terri- 
tory, district  No.  11  had  a  daily  average  at- 
tesdanoe  of  22  pnpUs,  and  the  valuation  of 
the  property  of  the  territory  was  9106,685. 
The  sdiool  was  maintained  by  a  levy  of  7 
mlQs  for  school  purposes.  After  the  diange 
of  territory  was  made,  the  property  valua- 
tion was  $84,42B,  and  the  school  was  sup- 
ported by  a  levy  of  11  mills.  Before  the 
change  in  territory,  district  No.  5  bad  a  dally 
average  attendance  of  149  pupils,  and  the 
property,  valuation  was  $116,087,  the  levy  for 
school  purposes  being  35  mills,  the  limit  al- 
lowed under  the  statute.  Without  this  ad- 
ditional territory,  district  No.  5  would  not 
longer  have  been  able  to  maintain  the  11 
grades  which  It  had  theretofore  maintained. 
Elven  With  the  territory  whidi  was  added, 
the  district  made  a  levy  of  83  mUls.  These 
figures  seem  sufDd^it  answer  to  the  state- 
ment that  the  board  acted  arbitrarily  and 
Inequitably.  On  the  contrary,  the  order 
seems  to  be  fully  warranted  under  the  proof, 
and  the  Judgment  Is  affirmed. 


MILLER  V.  MILLER  et  al.    (No.  19954.) 
(Supreme  Court  of  Nebraska.     June  2,  1917.) 

(SyUalmt  hy  the  Court.) 

1.  PtTBLio  Lands  ®=9l40  —  RzBMFnon  ov 
Homestead— Alimont. 
The  liability  for  alimony  in  a  divorce  case  is 
not  a  contract  liability,  and  a  government  home- 
stead of  640  acres,  commonly  called  a  "Kinkaid 
homestead,"  is  not  exempt  from  levy  upon  a 
judgment  for  alimony,  under  tlie  United  States 
'statute,  which  provides  for  exemption  from  "any 
debt  contracted  prior  to  the  issuing  of  the  pat- 


ent therefor."    Bev.  St  U.  S.  1878,  {  2299  (TJ. 
S.  Comp.  St.  1916,  f  4SS1). 

[Ed.  Note.r-For  other  cases,  see  Public  Lands. 
Cent.  Dig.  {{  377-382.] 

2.  HOIOBSTBAO  i8=»62— BXBMPTIOW— ElxncNT. 

The  exemption  of  a  homestead  under  onr 
state  statute  is  limited  to  160  acres  occupied 
as  a  family  home. 

fEM.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  90.] 

3.  Jddohxkt  €=»782— EhcEicpTioN— A»TEB-Ae- 

QVIBED    PBOFEBTY. 

Property  of  defendant  not  exempt  acquired 
after  judgment  rendered  against  hun,  may  be 
sold  upon  execution  to  satisfy  the  judgment 
(Hamer,  J.,  dissenting.) 

[£id.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  S  1351.J 

fAdditumal  BvBabui  ht  Editorial  Btaff.) 
4  JuDoiosirr  «s»726(l)  —  Bis  Judicata  —  Is- 

BDSS. 

Where  it  did  not  appear  from  the  pleadings 
and  proof  in  a  case  that  the  matter  determined 
in  a  former  action  was  essentially  involved  in 
the  case,  the  trial  court  properly  refused  to 
consider  the  former  decree  as  a  bar  in  the  case. 
[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  ig  1255-1257.) 

Appeal  from  District  Court.  Sheridan 
County;    Westover,  Judge. 

Action  for  Injunction  by  Emll  Henry  Mil- 
ler against  Mary  Ann  Miller  and  others. 
Temporary  Injunction  dissolved,  general  find- 
ing for  defendants,  and  action  tUsmlssed. 
Plaintiff  appeals.    Affirmed. 

B.  D.  &  F.  A.  Crltss,  of  Cbadron,  for  ap- 
pellant A.  G.  Jlsher,  of  Chadton,  and  R.  L. 
Wllhlte,  of  Rushville,  for  appellees. 

SEDGWICK,  J.  The  defendant  Mary  Ann 
Miller  obtained  a  divorce  from  the  plalntllt 
In  November,  1909,  In  the  district  court  for 
Sheridan  county,  and  a  Judgment  for  $800 
alimony.  In  August  1906,  tiie  plaintiff  made 
a  homestead  entry  on  ta  tract  of  land  in*  said 
county  under  the  homestead  laws  of  the 
United  States,  and  afterwards  In  May,  1910, 
made  an  additional  homestead  entry.-  The 
two  entries  covered  a  Kinkaid  homestead.  In 
June,  1910,  an  execution  was  Issued  on  the  de- 
fendant's Judgment  and  was  returned  unsatis- 
fied In  August,  1910.  In  August  1911,  the 
plaintiff  Intermarried  with  Leta  Miller,  with 
whom  be  has  since  been  living  as  his  wife,  and 
they  established  their  home  ujMn  one  of  the 
quarters  of  land  above  mentioned.  After- 
wards In  October,  1914,  another  execution  was 
Issued,  which  was  returned  in  November  of 
that  year  unsatisfied  for  want  of  property.  In 
■June,  1910,  a  third  execution  was  Issued  and 
was  levied  upon  all  of  the  said  land,  except 
the  quarter  section  thereof  upon  which  the 
residence  and  other  Improvements  of  the  plain- 
tiff are  situated.  The  plaintiff  then  began  this 
action  in  the  district  court  for  Sheridan  coun- 
ty to  enjoin  the  sale  upon  execution  of  the 
land  levied  upon.  A  temporary  injunction 
was  allowed,  and  afterwards  upon  the  trial 
the  temporary  Injunction  was  dissolved,  and 
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tiiiere  wa«  a  general  flndins  In  favor  oC  tbe 
defendants,  and  tbe  plalntifTs  action  dla- 
mlswd.  From  this  Judgment  tbe  plaintiff 
has  appealed. 

[t]  The  plaintiff  contends  that,  as  tbe  land 
so  levied  npon  is  a  part  of  the  government 
homestead,  It  Is  not  liable  tn  satisfaction  of 
this  claim  which  originated  prior  to  the  is- 
suing of  the  patent  The  Revised  Statutes  of 
the  United  States  (secUon  2206,  p.  421,  Uev. 
St.  D.  S.  1878  [Comp.  St  1916,  {  4551])  pro- 
vide: 

"No  lands  required  [acquired(?)]  under  the 
provisions  of  this  chapter  shall  in  any  event  be- 
come liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issuing  of  the  patent  there- 
for." 

It  appears  that  this  statute  has  been  con- 
strued by  tbe  federal  courts.  The  Circuit 
Court  of  Appeals  of  the  district  of  Colorado 
decided  in  Brun  v.  Mann,  151  Fed.  145,  80  O. 
O.  A.  51S,  12  U  R.  A.  (N.  S.)  154: 

"The  exemption  of  lands  acquired  under  the 
homestead  laws  and  the  timber  culture  laws  (2 
U.  S.  Comp.  St  1901,  pp.  1634,  1635;  Act 
March  4,  1^6,  c  40,  {  4,  20  Stat  113,  114;  2 
U.  S.  Comp.  St  1901,  p.  1398,  g  2296;  Act 
May  20,  1862,  c.  75,  |  4,  12  Stat.  393)  frbm  any 
'debt  contracted'  previous  to  their  acquisition 
does  not  exempt  them  from  liabilities  for  the 
torts  of  the  entrymen  previously  perpetrated." 

In  the  <«)ini(Hi  it  is  said: 

"Congress  exempted  the  lands  which  it  practi- 
cally donated  to  Uie  entryman  under  the  home- 
stead and  timber  culture  acta  from  any  debt  con- 
tracted previously  by  the  patentees,  but  from  no 
other  liabilities.  The  terms  'liability  incurred' 
and  'debt  contracteid'  are  equally  familiar. 
When  the  subject  of  liabilities  is  brought  to  the 
attention,  they  occur  to  the  mind  with  equal 
readiness,  and  when  contrasted  their  signlnca- 
tions  are  dear  and  definite.  If  an  act  provided 
that  lands  should  be  exempt  from  every  liability 
incurred,  diere  could  be  no  doubt  that  they 
would  be  free  from  all  liabilities.  •  •  • 
These  terms  and  their  meanings  could  not  have 
failed  to  occur  to  those  who  drafted,  or  to  those 
who  passed,  the  acts  of  Congress  under  consid- 
eration, and  their  rejection  of  the  familiar  and 
broad  term  'liability  incurred'  and  their  selection 
and  adoption  of  the  limited  expression  'debt 
contracted'  is  a  demonstration  that  they  had  no 
purpose  to  exempt  the  lands  they  gave  from  lia- 
bility for  the  wrongs  which  the  patentees  might 
have  perpetrated,  and  that  they  intended  to  free 
it  from  the  debts  which  sprang  from  their  agree- 
ments only." 

This  construction  of  the  law  bas  been  dted 
with  approval  by  the  Supreme  Court  of  the 
United  States  In  Doran  v.  Kennedy,  237  U.  S. 
362,  35  Sup.  Ct.  615,  59  U  Ed.  996.  In  Best 
T.  Zutavem,  53  Neb.  604,  74  X.  W.  64: 

"A  judgment  for  alimony  in  favor  of  a  wife, 
rendered  in  an  action  for  divorce,  is  a  lien  on 


the  family  homestead,  the  title  whereof  is  la 
the  husband." 

[2,  3]  But  that  point  is  perhaps  not  lmpor> 
tant  In  this  case,  because  the  homestead  un- 
der our  state  law  does  not  exceed  160  acres  of 
land,  and  tbe  record  In  this  case  shows  that 
the  quarter  section  of '  land  on  wbich  the 
plaintiff  resides  was  not  Included  in  this  levy. 
But  the  decision  In  that  case  and  other  de- 
cisions of  this  court  are  that  tbe  liability  for 
alimony  1^  not  a  contract  liability.  And  It 
follows  that  a  government  homestead  Is  not 
exempt  from  a  judgment  for  alimony  of  a 
divorced  wife.  It  is  said  in  the  brief  that 
as  this  judgment  was  rendered  before  the  de- 
fendant therein  acquired  title  to  the  land 
levied  upon,  the  Judgment  could  not  then  have 
been  made  a  lien  upon  the  land;  but  no  rea- 
son is  suggested  why  after-acquired  property 
not  exempt  may  not  become  liable  when  ac- 
quired. 

[4]  Tbe  defendant  also  relies  npon  a  for- 
mer Judgment  of  tbe  district  oourt  enjoining 
a  levy  to  satisfy  this  claim  as  a  bar  in  this 
case.  It  appears  that  an  attempt  was  made 
to  levy  a  former  execution  upon  the  improve- 
ments, consisting  of  a  dwelling  bouse  and 
other  Improvements  of  this  plaintiff  npon  that 
part  of  the  land  wbich  was  occupied  as  a 
home.  An  action  was  begun  In  the  district 
court  to  enjoin  the  levy  and  sale  of  those  Im- 
provements. The  petition  alleged  that  tbe  im- 
provements In  question  were  so  constructed 
and  placed  that  tbey  bad  become  and  were  a 
part  of  the  real  estate,  and  that  the  defend- 
ant therein,  tbe  plaintiff  in  this  case,  bad  not 
yet  made  his  final  proof  under  the  home- 
stead laws  of  tbe  United  States,  so  that  as 
real  estate  the  improvements  were  not  subject 
to  levy.  A  temporary  injunction  was  allow- 
ed, which  was  afterwards  made  permanent 
The  court  found  that  tbe  allegations  of  the 
petition  were  true.  It  does  not  appear  from 
the  pleadings  and  proof  in  this  case  that  the 
matter  determined  in  .the  former  action  is 
essentially  involved  in  this  proceeding.  The 
trial  court  was  therefore  tight  in  not  con- 
sidering the  former  decree  as  a  bar  In  this 
case. 

It  follows  that  tbe  land  levied  upon  herein 
is  liable  for  the  satisfaction  of  the  Judgment, 
and  the  judgment  of  the  district  court  is  af- 
firmed. 

HAMER,  J.,  dissents  as  to  the  third  para- 
graph of  tbe  syllabus,  on  the  ground  that  the 
point  therein  determined  is  not  Involved  la 
this  case. 
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REMLinr  V,  TAST.    CNo.  81224^* 
(Supreme  Court  of  Iowa.     June  26,  1917.) 

1.  MOETOAOSS    ®=95    —    ASSIONUXNT    AS    SB- 
CUBITT. 

An  assignment  of  an  interest  in  an  estate, 
stating  tbat  it  was  to  become  void  on  payment 
of  a  note  at  maturity,  but  was  to  become  abso- 
lute if  the  note  be  not  then  paid,  was  in  effect  a 
mortgage  given  to  secure  the  payment  of  the 
note,  and  was  holden  only  as  such  security. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  $  4.) 

2.  Appeal  and  Ebboe  «=»10e8(l)— Haemxebs 

EeBOR— INSTEDCTIONS— ABSIGNMENT. 

An  instruction  relative  to  the  consideration 
for  the  cancellation  of  an  assignment,  if  erronc 
ous,  was  not  prejudicial  to  the  assignee,  where 
the  verdict  of  the  jury  showed  that  they  found 
against  such  cancellation. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
axor.  Cent  Dig  8  4225;  Trial,  Cent.  Dig.  U 
47o,  525,  526,  oo3.] 

Appeal  from  Superior  Court  of  Cedar  Rap- 
ids;  O.  B.  Robblns,  Judge. 

"Not  to  be  offlelally  reported." 

Action  at  law  on  a  written  assignment  by 
an  heir  of  his  Interest  In  an  estate  for  mon- 
ey paid  by  the  administrator  to  one  claim- 
ing to  haVe  aj  prior  assignment.  Trial  to  a 
Jury.  Verdict  In  favor  of  plaintiff  for  a  por- 
tion of  the  amount  paid  to  defendant.  De- 
fendant aroeals.    Affirmed. 

L.  M.  Kratz,  of  Cedar  Rapids,  for  appel- 
lant Milton  Remley,  of  Iowa  City,  and  By- 
ers  &  Clark,  of  Cedar  Eaplds,  for  appellee. 

STEVENS,  J.  c.  H.  Kinkead  owned  an 
interest  tn  the  Sbellhammeir  estate.  On  April 
30,  1913,  he  executed  to  ai^)ellant  an  Instru- 
ment in  writing  by  the  terms  of  which  he 
assigned  to  him  all  his  Interest  In  said  estate 
as  security  for  the  payment  of  a  $500  note 
referred  to  In  said  written  instrument 

On  August  1,  1913,  he  executed  an  assign- 
ment to  appellee  as  security  for  money  ad- 
vanced him  by  Remley  &  Calkins,  attorneys, 
to  aid  him  In  carrying  on  some  litigation  In 
which  he  waa  engaged.  It  is  conceded  that 
no  $500  note  was  given,  but  it  Is  claimed  by 
appellant  that  he  advanced  to  Kinkead  at 
different  times  sums  of  money  aggregating 
51,593.48. 

On  behalf  of  appellee  It  Is  claimed  that  all 
of  the  money  advanced  by  appellant,  except 
$50  on  April  30,  1913,  was  for  the  purpose 
ot  carrying  out  the  terms  of  a  lease  with 
Kinkead  by  which  he  agreed  to  furnish  mon- 
ey with  which  to  buy  stock,  farm  implements, 
etc.  It  is  also  claimed  by  appellee  that  prior 
to  execution  of  the  last  assignment  appellant 
verbally  agreed  with  the  said  Kinkead  to 
cancel  the  said  assignment,  and  consulted 
that  the  said  Kinkead  might  execute  the  as- 
signment to  appellee.  The  administrator  of 
the  Shellhammer  estate  paid  appellant  $321.- 
71  out  of  the  share  of  Kinkead.  Appellee 
brought  suit  to  recover  tliis  sum.    The  Jury 


returned  a  verdict  in  bis  ftiTor  for  $271.71. 
Defendant  appeals. 

[1]  I.  The  court  instructed  the  jury  that 
the  first  assignment  was.  In  law,  a  mortgage 
given  to  secure  a  specific  sum,  and  that  ap- 
pellee was  entitled  to  collect  by  reason  there- 
of from  the  administrator  of  the  Shellham- 
mer -estate  only  such  sum  as  was  actually 
advanced  to  Kinkead  upon  the  Security  of 
said  assignment  Appellant  excepted  to  said 
instruction  upon  the  ground  that  the  assign- 
ment passed  to  the  assignee  all  the  right  and 
title  of  Kinkead  in  said  estate  absolutely. 

Whether  the  instrument  amounted,  techni- 
cally In  law  to  a  mortgage  or  not,  it  was,  by 
Its  express  terms,  given  to  secure  the  pay- 
ment of  an  alleged  $600  note.  It  could  not 
have  been  the  Intention  of  the  assignor  to 
part  with  title  to  the  property  assigned,  for 
the  reason  that  the  Instrument  provided 
that: 

"This  assignment  to  become  void  upon  the 
payment  of  said  note  when  the  same  is  due,  but 
if  said  note  is  not  paid  when  due,  this  assign- 
ment to  become  absolute  in  the  said  John  H. 
Taft  to  do  with  as  he  pleases." 

The  interpretation  placed  upon  the  instru- 
ment by  the  court  to  the  effect  that  same  was 
executed  for  the  purpose  of  securing  the  pay- 
ment of  the  note,  and  that  it  was  holden 
only  as  security  for  the  amount  actually  ad- 
vanced is  only  a  plain  statement  of  the  spirit 
of  the  instrument 

It  was  also  claimed  on  behalf  of  appeUee 
that  i>rior  to  the  execution  of  the  assignment 
to  him  Kinkead  requested  appellant  to  can- 
cel the  assignment,  and  that  he  agreed  to  do 
so,  after  which  the  fcdlowlng  conversation 
was  had: 

Kinkead  said:  "Then  I  shall  assign  it  to  Rem- 
ley and  Calkins,  as  I  have  to  have  some  money" 
—to  which  appellant  replied :  "All  right,  go 
ahead  and  do  that.  It  isn't  of  record,  and  I 
will  just  pass  the  paper  over  to  you  as  soon  as 
you  make   the  assignment." 

The  assignment  to  appellee  was  made  on 
the  same  day. 

Under  date  of  Angnst  1,  1913,  appellee 
wrote  appellant  a  letter  advising  mm  of  the 
assignment  to  him,  requesting  the  surrender 
of  the  former  assignment,  and  Informed  him 
that  Kinkead  claimed  that  he  had  advanced 
but  $50,  and  that  the  note  for  $500  had  not 
been  executed.  On  the  next  day  appellant 
answered  the  letter,  stating  that  he  would 
have  to  see  his  attorney  to  get  the  assign- 
ment, as  he  did  not  have  It  In  his  possession, 
making  no  reference  to  other  matters  con- 
tained in  the  letter  of  appeUee. 

[2]  The  court  Instructed  the  Jury  that.  If 
it  found  there  was  an  agreement  entered  In- 
to between  defendant  and  Kinkead,  based 
upon  a  valid  consideration,  whereby  the  ap- 
pellant agreed  with  Kinkead  to  surrender 
and  cancel  the  assignment  then  its  verdict 
should  be  for  the  plaintiff.  In  the  Instruc- 
tion following  the  Jury  were  told: 


EstFor  odMr  <»■«•  ua 
163N.W.— 22 


•ama  topic  ud  KaV-NUMBSR  In  all  tUr-Nunttwrwl  OlswU  and  loauu 
■Rehearing  denied  September  24,  1917. 
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"In  considering  tbe  meaning  of  the  word  'con- 
sideration' you  are  instructed  that  whatevei 
worlcB  a  benefit  to  the  party  promising,  or  what- 
ever worlcs  a  loss  or  disadvantage  to  the  person 
to  whom  the  promise  is  made,  although  without 
any  benefit  to  the  promisor,  is  sufficient  eonsider- 
ation  to  support  a  contract  or  agreement  One 
promise  is  a  good  consideration  for  another 
promise." 

Appellant  excepts  and  objects  to  the  latter 
lostmctlon  upon  the  theory  that  it  is  not  Jus- 
tlfled  by  tbe  issues,  and  that,  under  the  facts 
shown  In  evidence,  there  was  no  considera- 
tion for  said  alleged  reedssion  or  canceUa- 
tl(m  of  .the  first  assignmwit  Tbe  court  sub- 
mitted to  tbe  Jury  tbe  question  as  to  the 
amount  actually  advanced  by  appellant  to 
E^kead  under  the  assignment,  and  stated 
that.  If  it  found  for  tbe  plaintiff  in  a  sum 
less  than  $321.71,  tbe  full  amount  received 
by  appellant  from  tbe  administrator  of  tbe 
Shellhammer  estate,  it  should  deduct  tbe 
amount  so  found  therefrom  and  return  a  ver- 
dict in  favor  of  tbe  plaintiff  for  tbe  balance. 

Tbe  verdict  of  the  jury  was  for  f 271.71. 
Tbe  Jury  must  by  its  verdict  have  found  that 
tbe  assignment  to  appellant  was  not  cancel- 
ed, and  that  he  should  have  credit  for  tbe 
190  advanced  by  him  thereon.  It  therefore 
follows  that,  if  the  Instruction  was  errone- 
ous, it  was  without  prejudice  to  appellant. 

It  was  clearly  the  intention  of  both  parties 
to  tbe  assignment  of  April  30,  1913,  that 
same  was  to  be  security  only  for  tbe  payment 
of  a  $500  note,  wblcb  it  Is  admitted  was  not 
executed,  and  not  for  tbe  purpose  of  passing 
title  of  Klnkead's  interest  in  tbe  Sbellbam- 
mer  estate  to  appellant  absolutely. 

The  Jnry  allowed  appellant  all  that  he  bad 
advanced  under  the  assignment,  and  found 
api>ellee  entitled  to  recover  the  balance  un- 
der tbe  second  assignment 

We  bave  examined  the  antborlties  cited 
and  tbe  whole  record,  and  reach  tbe  conclu- 
sion that  tbe  verdict  of  tbe  Jury  is  amply 
sustained  by  the  evidence,  and  that  other 
matters  discussed  by  counsel  for  appellant 
do  not  present  grounds  for  reversal. 

Finding  no  reversible  error  in  tbe  record, 
the  Judgment  of  tbe  lower  court  is  affirmed. 

Affirmed. 

GAYNOB,  O.  X,  and  PRESTON  and 
WEAVER,  JJ.,  concur. 


SEMMONS  V.  NATIONAL  TRAVELERS' 

BENEFIT  ASS'N. 

(No.  31439.) 

(Supreme  Court  of  Iowa.     June  26,  1917.) 

1.  Insurance  «=»668(11)  —  Action  on  Acci- 
DBNT  Policy— StmnciBNCY  of  Evidence. 
Evidence,  in  an  action  on  an  accident  insur- 
ance policy,  held  to  authorize  submitting  the 
case  to  the  jury  on  plaintiff's  theory  that  insur- 
ed was  injured  accidentally,  and  that  his  death 


resulted  from  saeh  injnrfes,  though  thepe  was  no 
testimony  of  medical  witnesses  to  show  that  fact. 
[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Sf  1746,  1763, 1764.] 

2.  Insdbance  «=>668(11)  —  AonoR  on  Acci- 
dent PoLicT— HTvidencb. 

Where,  in  an  action  on  an  accident  policy, 
it  appeared  that  death  was  due  to  apoplexy  or 
paralysis  following  a  fall,  evidence  that  insured 
had  not  been  in  good  health  some  time  prior  to 
bis  death  did  not  show,  as  a  matter  of  law,  that 
his  death  did  not  result  from  the  fall,  where 
there  was  no  evidence  of  any  predisposition  to 
apoplexy  or  paralysis. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1745,  1763, 1764.] 

3.  Evidence  «=»77(6)  —  Failubb  to  Pboduoi 
Witnessed— PBESimmoN. 

The  failure  of  plaintiff  in  an  action  on  an 
accident  insurance  policy  to  produce  as  witness- 
es the  physicians  who  attended  insured  and  to 
inquire  of  them  as  to  the  cause  of  Insured's 
death,  created  no  presnmption  against  her  that 
such  testimony,  if  produced,  wonld  be  adverse  to 
her,  where  it  did  not  appear  that  the  testimony 
of  the  physicians  was  peculiarly  within  her  con- 
trol, or  that  she  prevented  the  use  of  such  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  97.] 

Appeal  from  District  Court,  Story  County ; 
E.  M.  McOall,  Judge. 

Action  at  law,  brought  by  plaintiff  as 
beneficiary  in  a  certificate  of  membership 
issued  by  defendant  to  W.  3.  Semmona. 
Plaintiff  claimed  that  deceased  met  bis  death 
as  a  result  of  bodily  injuries  effected  by  ac- 
cidentally falling  upon  an  icy  step.  Trial  to 
a  Jury.  At  the  close  of  plaintifTs  evidence 
defendant  moved  for  a  directed  verdict  in  its 
favor,  which  was  sustained.  Tbe  plaintiff 
appeals.    Reversed. 

I.  R.  Meltzer  and  C.  O.  Lee,  both  of  Ames, 
for  appellant  John  Y.  Luke,  of  Ames,  Carr, 
Carr  &  Evans,  of  Des  Moines,  and  E.  H. 
Addison,  of  Nevada,  Iowa,  for  appellee. 

PRESTON,  J.  Plaintiff  sought  to  recover 
$6,000  upon  a  certificate,  claiming  that  as- 
sured accidentally  slipped  and  fell  violently 
upon  an  icy  step  upon  the  night  of  February 
6,  1915,  whidi  effected  bodily  injuries  that 
resulted  in  his  death  within  a  few  hours 
thereafter. 

That  assured  was  in  good  standing,  ttaat 
he  died  on  the  date  alleged,  and  that  notice 
and  proof  of  death  were  given  was  admitted. 
Tbe  only  question  in  dispute  was  whether  tbe 
death  of  deceased  resulted  from  injuries  ef- 
fected by  accidental  means.  The  main  ques- 
tion is  whether  it  was  necessary,  under  the 
circumstances  shown,  to  call  medical  wit- 
nesses to  show  that  the  death  of  deceased 
resulted  from  the  injuries  which  he  received 
on  tbe  evening  in  question.  Appellee  states 
tbe  pnqposltion  this  way:  The  decisive  ques- 
tion is  whether  tbe  evidence  was  sufficient 
to  establish  the  allegation  that  assured's 
death  resulted  from  bodily  injuries  "effect- 
ed directly  and  independently  of  all  other 
causes  through   eztenial,   violent,   and   ae- 
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ddenUl  means."  At>p«Uee^B  oontentioa  la 
that  there  Is  no  direct  evidence  to  eotabllsh 
that  fact,  and  that  the  drcmustantlal  evi- 
dence Is  Insofficlent  to  show  that  the  death 
of  the  assured  resulted  from  accident.  They 
say  there  may  be  direct  evidence  that  deceas- 
ed fell  on  the  porch,  but  that  the  direct  evi- 
dence does  not  show  that  such  fall  produced 
fatal  Injorles.  Several  separate  reasons 
were  stated  tn  the  motion  to  direct  a  ver- 
dict, but  It  Is  conceded  that  the  real  ground 
of  the  motion  was  that  the  evidence  was  In- 
suflBdent  to  Justify  a  verdict  In  plalntlfTs 
favor,  for  the  reason  that  the  evidence  falls 
to  show  that  the  death  of  the  assured  re- 
sulted from  a  bodily  injury  acddeatally  re- 
ceived. 

The  trial  court  adopted  defendant's  theory, 
and  In  ruling  upon  the  motion  said.  In  sub- 
stance: The  record  Is  sUent  as  to  whether 
or  not  the  Injury  which  the  assured  received. 
If  he  received  one,  oould  have  caused  his 
death ;  no  witness,  physician  or  layman,  has 
testified  that  his  death  might  have  resulted, 
or  could  have  resulted,  fr<Mn  the  Injury  whldi 
he  received.  If  he  did  receive  one,  that  eve- 
ning on  the  porch;  It  strikes  me  that  under 
the  circumstances  the  court  could  not  permit 
a  verdict  to  stand  If  one  were  rendered  In 
the  absence  of  any  showing  that  the  cause  of 
the  death  of  Mr.  Semmons  was  the  Injury 
whidt  he  rec^ved  on  the  tOKix  the  night  be- 
fore his  death. 

The  defendant  also  contends,  and  dtes  au- 
thority to  the  effect,  that  a  theory  cannot  be 
said  to  be  established  by  circumstantial  evi- 
dence even  in  a  dvU  action,  unless  the  facts 
rtiled  upon  ate  of  siKh  a  nature  and  ao  re- 
lated to  eadt  odier  that  It  Is  the  only  oon- 
elusion  that  can  fairly  or  reasonably  be 
drawn  fi'om  them,  and  that  It  Is  not  suffident 
that  they  may  be  consistent  with  that  theory, 
for  that  may  be  true  and  yet  have  no  tend- 
ency to  prove  the  theory,  and  many  authori- 
ties are  dted  to  the  further  proposition  that 
If  other  conclusions  may  reasonably  be  drawn 
as  to  the  cause  of  the  Injury,  from  the  facts 
In  evidence,  than  that  contended  for,  the  evi- 
dence does  not  support  the  conclusion  sought 
to  be  drawn  from  It,  eta  These  legal  prop- 
ositions are  not  disputed  by  appellant.  The 
certificate  provides  that  the  assodation — 
"does  hereby  accept  W.  J.  Semmons  •  •  • 
and  does  hereby  insnre  said  member  •  *  • 
against  loss  of  life,  limb,  sight  and  time  resulting 
from  bodily  injariea  (hereinafter  called  'such  in- 
juries') effected  directly  and  independently  of 
all  other  causes  through  external,  violent  and 
acddental  means." 

It  will  be  necessary  to  refer  to  the  testi- 
mony bearing  upon  the  point  in  controversy, 
and  this  we  will  now  proceed  to  do  as  briefly 
as  may  be.  There  was  evidence  from  which  the 
Jury  oould  have  foimd  that  prior  to  the  date 
in  question  a  heavy  snow  had  fUlen;  the 
snow  had  melted  to  some  extent  on  the  aft- 
ernoon of  February  6th,  and  that  evening  It 
turned  oold  and  the  melted  anew  waa  turned 


to  lee;  upoh  the  soath  side  of  the  Semmons 
residence  was  a  poitih  with  five  steps  from 
the  walk  to  the  pordi,  and  there  were  two 
steps  from  the  street  to  the  walk;  there  were 
no  eaves  upon  the  pordi  to  which  this  walk 
and  steps  led;  the  afternoon  of  the  6th  the 
snow  had  been  melting  upon  the  roof  of  the 
pordi  and  the  water  had  been  running  down 
upon  the  steps ;  Ice  had  formed,  particularly 
upon  the  top  step ;  upon  the  date  in  question 
deceased  was  in  his  usual  health;  he  had 
been  to  a  funeral  that  afternoon,  and  after 
the  funeral  he  had  remained  down  town  until 
dinner  time ;  after  dinner  he  bad  gone  down 
town  for  the  mall  at  about  8:10  p.  m. ;  while 
down  town  he  was  observed  by  witnesses, 
who  testify  that  he  was  then  apparently  In 
bis  usual  health;  Just  before  9  o'clock  that 
evening  he  was  heard  by  his  wife  coming 
along  the  street  returning  home;  an  ell  of 
the  house  Is  located  about  14  or  15  feet  from 
the  sidewalk  on  the  street ;  this  ell  is  octagon- 
shaped,  and  in  It  were  three  windows;  Mrs. 
Semmons  was  sitting  In  the  octagon  reading; 
the  frozen  snow  and  Ice  gave  a  crunching 
noise  to  footsteps ;  Mrs.  Semmons  recognized 
the  footst^s  of  her  husband,  and  that  he  was 
walking  at  his  usual  gait;  she  heard  him 
come  Into  the  yard,  up  the  steps  from  the 
sidewalk  to  the  yard  walk,  and  up  the  stei>s 
to  the  porch  until  he  readied  the  top  step, 
when  she  heard  a  noise  like  a  thud  upon  the 
step.  A  part  of  the  testimony  of  plaintiff 
follows: 

"I  did  not  observe  anything  unusual  about  his 
condition  when  he  left  the  house  to  go  down 
town  that  evening:  I  think  he  left  about  10 
minutes  oast  8,  ana  was  gone  more  than  a  half 
an  hour,  but  I  don't  think  quite  three-quarters; 
I  think  he  returned  10  or  fifteen  minutes  before 
nine.  It  is  S^  blocks  from  our  home  to  the 
Itoat  office.  I  know  his  walk,  and  heard  him 
coming,  and  he  was  walking  about  as  usual, 
about  his  usual  gait.  The  next  day  I  obeerved 
the  condition  of  the  steps,  and  they  were  very 
ic^.  After  hearing  Mr.  Semmons  coming  along 
Eighth  street  by  the  window  where  I  was  nt- 
ting,  I  heard  him  turn  in  and  walk  up  the  two 
steps  and  walk  the  length  of  the  walk  to  the 
pordi  Btepe  and  -walk  up  the  five  steps,  up,  I 
think,  to  the  top  step.  Then  there  was  a  thnd 
of  some  kind.  I  did  not  know  exactly  what 
had  happened;  I  imagine  that  he  came  to  the 
top  step.  I  next  heard  a  rattling  down  the 
steps.  Then  I  heard  talking  at  the  foot  of 
the  steps.  About  a  week  or  two  before  this  some 
children  had  been  playing  upim  the  steps — I  sup- 
poee  it  was  children— who  had  left  a  box  of 
little  condensed  milk  cans  sitting  on  the  steps; 
there  was  a  place  at  the  end  (^  the  steps  for 
the  children  to  play.  I  didn't  go  to  the  door 
immediately,  and  I  beard  a  noise  on  the  steps 
as  thouEh  some  one— it  didn't  sound  like  foot- 
steps; n  sounded  more  like  some  one  was  on 
their  knees— but  I  could  hear  the  weight  on 
the  ice  as  they  were  moving  around,  and  they 
continued  up  the  steps  in  that  way,  moving  bad: 
and  forth,  a  noise  as  scxne  one  on  the  ice;  it 
didn't  sound  like  a  man's  footsteps,  but  sounded 
more  like  a  man  crawling  up  steps.  There  was 
talking  all  the  time  in  just  a  conversational  tone, 
but  no  one  was  calling  for  help  or  anything  of 
that  kind.  It  came  along  up  to  the  top  of  the 
steps.  The  talk  continued  right  along,  and  the 
same  noise  as  though  some  one  was  going  back 
and  forth  on  the  steps,  or  crawling  up  the  steps ; 
and  when  they  got  to  the  top  step  I  went  to 
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the  door  and  was  going  to  open  It,  and  then 
I  thought  I  wouldn't.  The  talk  ceaaed  for  just  a 
moment,  and  they  were  quiet,  so  I  went  to  open 
the  door,  and  then  it  seems  as  if  some  one  got 
up  to  their  feet,  and  then  I  heard  footsteps  go- 
ing round  and  round  on  the  porch;  and  then  I 
knew  something  was  wrong  and  I  threw  the 
door  open.  When  I  opened  the  door  Mr.  Sem- 
mons  stopped  and  put  his  hand  out,  but  he 
wasn't  reaching  towards  the  door.  I  took  him 
by  the  arm  and  led  him  into  the  house;  he 
walked  in  and  took  off  his  gloves  and  laid  them 
on  the  stand,  and  I  believe  he  took  his  hat  off 
himself,  and  then  I  helped  him  to  take  off  his 
overcoat.  I  asked  him  what  was  the  matter,  if 
he  got  hurt,  and  at  first  I  couldn't  understand 
what  he  said;  eai^  time  he  would  say  some- 
thing that  ended  up  with  'walk.'  I  couldn't  un- 
derstand whether  ne  said  he  had  walked  too 
much  or  what,  and  I  said,  'I  can't  understand 
what  you  say,'  and  then  he  took  both  hands 
and  took  hold  of  his  leg  and  pushed  his  leg 
along  the  floor.  Q.  What  did  you  say  after 
he  did  that?  A.  I  said,  'Oh,  you  slipped  on 
the  steps  and  fell  to  the  walk?  and  he  said, 
'Yes.'  Q.  Did  you  hear  what  was  said  by  Mr. 
Semmons  to  Dr.  Proctor  about  what  had  hap- 
pened to  him?  A.  Yes,  sir.  Q.  What  did  Mr. 
Semmons  say?  A-  Dr.  Proctor,  said,  'How  did 
this  happen;  what  were  you  doing  when  this 
came  on?'  Q.  What  did  Mr.  Semmons  say? 
A.  He  said,  'I  fell  on  the  steps.'  •  •  *  When 
I  opened  the  door  and  found  my  husband  on  the 
poroh  I  heard  him  walking,  bot  be  stopped  and 
stood  still  and  reiiched  out;  he  did  not  speak 
outside,  and  I  could  not  understand  at  first  what 
he  said  when  he  first  came  in ;  he  looked  very 
pale,  and  looked  quite  dazed — I  should  think  you 
would  express  it  that  way — ^he  vomited,  and  it 
looked  quite  bloody,  watery  and  bloody,  not  thick 
blood,  but  red  like  blood  and  water.  Mr.  Sem- 
mons remained  conscious  after  he  came  in  un- 
til after  11  o'clock ;  he  died  about  6  o'clock  Son- 
da^  morning,  without  regaining  consciousnesK 
After  he  came  in  he  sat  up  long  enough  for  me 
to  prepare  the  couch." 

On  cross-examination  she  said,  among  oth- 
er things: 

"There  is  a  kind  of  a  noiseyou  wonld  term 
a  thud,  a  falling  t>ody,  Q.  Was  that  such  a 
one  as  the  weight  of  a  man  would  make,  is  that 
what  you  mean?  A.  Yea  After  I  laid  my 
paper  down  I  sat  and  listened  and  wondered 
what  was  going  on  outside.  After  the  thud 
came  I  heard  something  rattling  down  the  steps, 
some  noise  on  the  steps;  then  I  heard  talking 
at  the  foot  of  the  steps  leading  into  the  bouse. 
Q.  What  did  you  do  then?  A.  I  still  wondered, 
I  was  more  surprised  than  ever,  and  couldn't 
understand  who  was  talking  because  I  knew 
no  one  came  with  Mr.  Semmons,  and  I  couldn't 
understand  who  he  would  be  talking  to:  the 
talking  was  in  a  conversational  tone  and  just  a 
mmiotone;  there  was  no  calling  for  help,  and  I 
thought  it  was  strange.  I  knew  no  one  came 
with  him,  and  the  only  thing  that  I  could  think 
of  was  that  these  children  had  come  down  again, 
and  it  passed  through  my  mind  that  he  must 
have  caught  the  cbudren,  and  when  I  hcnrd 
the  noise  which  must  have  been  him  crawling 
up  the  steps  I  thought  it  the  children ;  undoubt- 
edly it  was  Mr.  Semmons  getting  to  his  feet, 
becaase  it  sounded  like  it;  the  noise  soimded 
like  he  waa  feeling  his  way  np  and  crawling  np 
the  steps." 

She  also  testified: 

"I  pat  him  in  the  chair  first  and  rubbed  his 
head,  and  then  went  to  the  kitehen,  and  got  wa- 
ter and  bathed  his  head  and  face,  and  he  seemed 
to  get  better.  When  he  came  in  he  was  quite 
pale  looking,  and  then  be  got  so  he  looked  more 
natural  after  I  bathed  him  and  rubbed  his  face. 
Q.  Did  you  call  a  doctor?  A.  No;  I  told  him 
to  sit  still  in  the  dkair,  and  I  woitld  go  upstaizm 


and  get  dothes  and  qnflts,  and  I  did,  and  he 
took  hold  of  the  chair  and  moved  the  diair  back 
and  forth  this  way  and  brought  himself  to  the 
couch,  and  then  he  got  off  and  took  hold  of  my 
arm  and  got  on  the  coudi.  Then  I  called  Dr. 
Proctor.  He  did  not  come  immediatdy,  and  Mr. 
Semmons  asked  me  if  I  had  called  the  doctor, 
and  I  said,  'Yes,'  and  he  said,  'You  better 
call  again,'  and  I  <»lled  again.  Dr.  Proctor 
gave  him  two  treatments.  A  little  bit  the  first 
time,  and  then  went  back  and  treated  him  again. 
This  was  the  same  evening.  TTie  doctor  came 
within  10  or  15  minutes  after  we  called  for  him, 
and  got  there  very  soon.  The  doctor  came  with- 
in 20  minutes  after  I  got  Mr.  Semmons  in  the 
house." 

It  is  appellant's  contention  that  tbe  state- 
ments by  deceased  and  tbe  conversatioa  be- 
tween him  and  others  is  a  part  of  the  res 
gestie,  and  we  do  not  understand  appellee  to 
question  this.  From  the  evidence  before  set 
out,  it  is  contended  by  appellant  that  tbe 
evidence  was  suffldent  to  take  the  case  to 
the  jury  on  her  theory  that  the  tall  by  de- 
ceased was  accidental,  and  that  tbe  death  of 
deceased  resulted  from  bodily  injuries  effect- 
ed directly  and  Independently  of  all  other 
causes  through  external,  violent,  and  acci- 
dental means.  The  theory  is  that  It  is  the 
bodily  injuries,  and  not  the  loss  of  life,  that 
must  be  effected  directly  and  Independently 
of  all  other  causes,  etc. 

The  evidence  opposed  to  this,  and  which 
defendant  contends  presents  the  question 
whether  or  not  It  was  not  as  likely  that  the 
death  of  deceased  was  from  ill  health  as 
from  the  injuries  in  the  ta.ll,  Is  substantially 
this:    Dr.  Maxwell  testified: 

"I  am  a  physician  and  surgeon  and  reside  at 
Ames,  and  knew  Mr.  Semmons  during  his  life- 
time. •  ♦  •  I  knew  about  Mr.  Semmons  be- 
ing ill,  but  I  don't  know  bow  long  I  knew  it. 
I  Knew  he  had  been  ill,  and  had  given  up  his 
business  and  did  that  on  account  oi  hia  health ; 
I  also  knew  that  he  had  gone  abroad  on  ac- 
count of  his  health.  I  don't  know  bow  long  h« 
bad  been  about  Ames  after  his  return  from  Ku- 
rope,  and  prior  to  his  death,  but  I  knew  he  Imd 
gone  to  Europe  and  come  back.  I  saw  him  on 
the  streets  of  Ames  every  few  days.  I  would 
see  him  once  or  twice  a  week.  Q.  When  you 
say  you  noticed  notbin|[  unusual  about  him 
(the  evening  before  he  died),  you  mean  that  he 
looked  the  same  that  evening  as  he  did  when 
you  saw  him  other  times,  after  his  return  from 
£>urope?  A.  As  far  as  I  observed  him.  Q.  Was 
there  anything  that  evening  that  called  your  at- 
tention especially  to  him?  A.  No,  sir.  Q.  Any- 
thing about  his  appearance  that  was  different 
from  what  it  had  been  for  the  post  few  mooths? 
A.  No,  sir." 

Plaintiff  testified  furthor: 

"Q.  You  knew  your  husband  was  in  bad 
health,  didn't  you?  A.  His  health  was  not  very 
good,  bnt  he  was  able  to  go  around  all  tbe  time; 
never  was  sick  a  day.  He  had  not  been  perfect- 
ly well  for  two  years,  and  was  as  well  that  night 
as  usual.  Q.  You  answered,  in  answering  Judge 
Lee,  that  he  was  not  any  different  from  usual 
that  night;  now  I  will  ask  yon  what  you  under- 
stand his  usual  condition  was?  A.  He  was  not 
any  worse,  that  is,  he  was  not  sick,  or  was  not 
any  better;  be  was  about  as  he  had  been. 
Q.  How  had  he  been?  A.  He  had  lieen  able  to 
go  about  his  work  all  the  time.  He  got  up  in 
the  morning  and  went  down  town  at  8  o'clock, 
as  he  always  did  when  he  was  in  business,  he 
had  been  doins  some  insurance,  and  came  home 
to  dinner  at  12  o'clock,  and  want  down  ia  the 
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aftenio<»  again.  •  *  *  About  11  o'dock  Dr. 
Proctor  called  Dr.  Busb,  who  came  inside  of  10 
minates  and  stayed  until  about  half  past  1. 
I  heard  Dr.  Proctor  tell  Dr.  Bush  that  Mr. 
Semmons  was  paralyzed — that  he  was  paralyzed 
partly— and  be  thought  perhaps  bleeding  him 
would  help  some,  or  something  to  tliat  effect." 

We  understand  appellee  to  make  some  claim 
also  to  tbe  answers  to  questions  before  set 
out,  which  are: 

"Q.  What  did  Mr.  Semmons  say?  A.  Dr. 
Proctor  said:  'How  did  this  happen;  what  were 
fou  doing  when  this  came  on?  Q.  What  did 
Mr.  Semmons  say?  A.  Be  said,  'I  fell  on  the 
steps.' " 

The  thought  Is,  as  we  understand  it,  that 
from  this  question  there  Is  an  inference  that 
some  trouble  came  on.  But  it  will  be  observ- 
ed that  the  question  is  a  compound  one,  and 
the  answer  that  deceased  said  be  fell  on 
the  steps  could  apply  to  the  first  part  of 
the  question  as  well  as  the  latter  part,  and 
we  think  Is  directly  responsive  to  the  first 
part  of  the  question  as  to  how  it  happened. 

[1]  1.  As  to  the  first  proposition,  was  the 
evidence  sufficient  to  show  circumstantially, 
In  connection  with  the  declarations  of  de- 
ceased, sutliclent  to  take  the  case  to  the  Jury 
on  plaintiff's  theory,  that  deceased  was  in- 
jured accidentally,  and  that  his  death  was 
the  result  of  such  Injuries,  without  testi- 
mony of  medical  witnesses  to  show  that  f&ct? 
We  think  this  question  must  be  answered 
In  the  afSrmatlve.  There  are  cases  where  mal- 
practice is  charged,  as  in  Ewing  v.  Goode  (C. 
C.)  78  Fed.  442;  Wade,  Malpractice  Cases, 
pp.  503,  505.  holding  that  when  a  case  con- 
cerns tbe  highly  specialized  art  of  treating  an 
eye  for  cataract,  etc.,  with  respect  to  which 
a  layman  cai;  have  no  knowledge  at  all,  the 
court  and  Jury  must  depend  on  expert  evi- 
dence. It  was  said,  also,  in  the  same  case 
that  in  many  cases  expert  testimony,  though 
all  tending  one  way,  is  not  conclusive  upon 
the  court  and  Jury,  but  the  latter,  as  men 
of  affairs,  may  draw  their  own  inferences 
from  tbe  facts  and  accept  or  reject  the  state- 
ments of  experts;  but  sudi  cases  are  where 
the  subject  of  discussion  is  on  the  border  line 
between  the  domain  of  general  and  expert 
knowledge,  etc.  But  we  think  the  instant 
case  is  not  like  a  malpractice  case,  and  we 
are  of  opinion  that  from  the  evidence  in  this 
case  tbe  plaintiff  made  out  at  least  a  prima 
fade  case,  and  that  the  Jury  would  have 
been  Justified  in  finding  from  the  evidence 
tbat  deceased  was  injured  in  a  fall,  and  that 
Ms  death  was  caused  from  such  Injuries.  If 
a  man  Is  struck  a  severe  blow  on  the  head 
with  a  sledge  hammer  and  the  skull  complete- 
ly crushed  in,  or  if  a  man's  body  Is  found 
at  one  side  of  a  railroad  track  and  his  head 
on  tbe  other,  dearly  it  would  not  be  neces- 
sary to  call  medical  witnesses  to  prove  that 
gndi  injuries  would  cause  death.  To  be  sure, 
these  are  extreme  Illustrations.  We  do  not 
bold  that  a  case  could  not  arise  where  the 
circumstances  might  be  such  as  to  dispense 
with  medical  testimony  on  the  question  as 
to  whether  the  Injuries  would  cause  deatb.. 


It  has  been  held  tbat  where  deatb  results 
within  a  riiort  time  after  an  accident  the 
inference  may  be  drawn  that  the  accident 
was  the  cause  of  death.  Wlese  v.  Bemme,  140 
Mo.  289,  297,  208,  41  S.  W.  797;  Accident 
Assoc.  V.  Coady,  80  111.  App.  668,  566,  666. 
567,  671;  Hooper  v.  Standard  Life  &  Ac- 
cident Ins.  Oo.,  166  Mo.  App.  200,  148  S. 
W.  116;  Anderson  v.  Northern  Pac.  By.  Co., 
iO  Wash.  340,  343,  53  Paa  346;  Indian- 
apolis, Pern  &  Chi.  R.  R.  Co.  v.  ColUngwood, 
i  71  Ind.  476,  477;  Same  v.  Thomas,  84  Ind. 
194,  197;  Pittsburgh,  C,  C.  &  8t  L.  R.  Co. 
V.  Hoffman,  57  Ind.  App.  431,  107  N.  E.  316. 
321;  Union  Mot.  Life  Ins.  Co.  v.  Buchanan, 
100  Ind.  63,  72;  Clark  v.  Employers'  Lia- 
bility Assur.  Co.,  72  Vt  468,  461,  462,  464, 
48  AU.  639;  Carpenter  ▼.  Town  of  Rolling. 
107  Wis,  569,  83  N.  W.  953 ;  Foster  v.  Acci- 
dent Ins.  Co.,  158  M.  W.  401. 

We  held  in  Bonjour  v.  Iowa  Telephone  Co., 
156  N.  W.  286,  290,  tbat  where  a  cause  is 
shown  which  might  produce  an  accident,  and 
it  further  appears  that  an  accident  of  that 
particular  character  did  occur,  it  is  a  war- 
rantable inference,  in  the  absence  of  show- 
ing of  other  cause,  that  tbe  one  known  was 
tbe  operative  agency  in  bringing  about  such 
result.  See,  also,  Lunde  v.  Cudahy  Pack- 
ing Co..  139  Iowa,  688,  117  N.  W.  1063. 

In  Continental  Casualty  Co.  v.  Lloyd,  165 
Ind.  62,  73  N.  E.  824,  it  was  said  tbat  where 
two  or  more  causes  contribute  to  an  injury, 
where  there  is  doubt,  or  the  facts  of  a  char- 
acter that  equally  prudent  persons  would 
draw  different  conclusions  therefrom,  in  such 
cases  the  question  as  to  whidtk  of  the  coa- 
tribntlng  causes  is  tbe  efficient,  dominant, 
proximate  cause  Is  a  question  to  be  submit- 
ted to  the  Jury.  See^  also,  Lunde  v.  Cudaby 
Packing  Co.,  supra. , 

The  following  cases  may  be  cited  also  to 
the  point  to  sustain  tbe  proposition  that  ap- 
pellant Is  not  required  to  offer  the  testimony 
of  a  physician  that  death  could  have  resulted 
from  the  fall.  Wlese  v.  Bemme,  140  Mo.  289, 
297,  41  S.  W.  797;  Anderson  v.  Railway,  10 
Wash.  340,  56  Pac.  346;  Carpenter  v.  Town  of 
Rolling,  107  Wis.  550,  83  N.  W.  955 ;  Clark  v. 
Ins.  Co.,  72  Vt.  458,  48  Aa  639. 

[2]  2.  There  is  some  evidence,  it  is  true, 
that  deceased  had  not  been  in  good  health 
for  some  time  prior  to  his  deatb,  but  tbe 
character  of  his  Indisposition  is  not  disclosed 
by  the  record.  Certainly  it  Is  not  shown  that 
there  was  any  predisposition  to  apoplexy  or 
paralysis.  We  think  It  is  a  matter  of  such 
common  knowledge  tbat  a  Jury  could  proper- 
ly so  say  that  a  person  receiving  a  fttll  might 
be  dazed  or  possibly  paralyzed.  We  think  it 
cannot  be  said  as  a  matter  of  law  that  the 
ill  health  of  deceased  is  equally  reasonable 
or  equally  consistent  with  the  theory  that 
deceased  was  injured  by  a  fall  and  that  his 
deoth  resulted  therefrom.  At  most,  under 
the  circumstances  shown,  If  It  be  thought 
that  the  ill  health  of  deceased  was  the  cause 
of  his  death,  stiU  under  the  authorities  be- 
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fore  dted  It  was  a  question  for  the  Jury  as 
to  which  of  the  two  alleged  causes  was  the 
cause  of  death.  It  should  have  been  stated 
that  the  evidence  does  not  disclose  that  there 
were  any  marks  on  the  deceased's  person,  but, 
among  other  circumstances,  It  Is  shown  that 
deceased  turned  pale;  that  he  was  dazed; 
that  he  vomited  a  watery,  bloody  substance, 
and  the  like. 

[S]  S.  It  Is  contended  by  appellee,  and  an- 
thorltles  are  cited  In  support  of  the  proposi- 
tion, that  because  appellant  did  not  produce 
the  testimony  of  the  physicians  and  inquire 
of  them  as  to  the  cause  of  death,  there  Is 
a  presumption  against  appellant  that  such 
testimony,  if  produced,  would  be  adverse  to 
her.  But  we  think  the  rule  does  not  apply 
under  the  circumstances  here  shown.  Under 
the  facts  of  this  case,  we  see  no  reason  why 
plaintUf  should  be  required  to  use  all  the  tes- 
timony she  may  have,  since  we  hold  she 
made  a  prima  facie  case  without  the  intro- 
duction of  such  testimony.  The  testimony 
of  the  doctors  here  was  not  peculiarly  with- 
in the  control  of  appellant;  neither  did  she 
prevent  the  use  of  such  testimony. 

For  the  reasons  stated,  It  Is  our  conclusion 
that  the  trial  court  erred  In  directing  a  ver- 
dict for  the  defendant  -The  cause  is  there- 
fore reversed  and  remanded  for  trial. 

Reversed  and  remanded. 

OAYNOR,  a  J.,  and  WBAVBSR  and  STE- 
VENS, JJ.,  concurring. 


Ex  parte  BLODQETT.    (No.  31341.) 
(Supreme  Court  of  Iowa.    June  25,  1917.) 

1.  Insane  Pebsons  «=»27  —  iNquisrriON  — 
Scope  of  Review— BiooE»—SuFriorENOT. 

A  record  on  appeal  showing  that  appellant 
was  foand  insane  by  the  insanity  commisnoners, 
and  that  he  appealed,  and  thereafter  moved  for 
&  jury  trial  on  the  question  of  sanity,  and  that 
motion  was  overraled.  and  appellant  excepted  to 
the  ruling,  and  perfected  an  appeal,  without 
showing  that  he  was  in  fact  tried  without  a  jury 
or  that  a  trial  of  an;  kind  was  had  or  that  any 
judgment  was  ever  rendered,  and  failing  to  show 
that  the  court  did  not  find  that  the  charge  of 
insanity  was  not  sustained  by  the  evidence,  does 
not  present  for  consideration  of  the  Supreme 
Court  any  constitutional  question. 

[Ed.  Note.— For  other  cases,  see  Insane  Per^ 
sons.  Cent.  Dig.  H  37,  38.] 

2.  Appeal  and  Ebbob  ®=3l032(l)— Scope  Of 
Review— Becobd — SurnciKNCT. 

On  appeal  upon  matters  involving  questions 
of  law  the  appellant's  abstract  must  not  only 
affirmatively  disclose  error,  but  that  such  error 
was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4047,  4051.] 

Appeal  from  District  Coort,  Polk  County; 
C.  A.  Dudley,  Judge. 

The  opinion  states  the  case  and  the  ma- 
terial facts  shown  by  the  record. '  Appeal  dis- 
missed. 


D.  T.  Blodgett;  of  Dee  Moines,  pro  se. 
Geo.  A.  Wilson,  (3o.  Atty.,  of  Des  Moines, 
for  appellee. 

PEK  CURIAM.  [1-1]  The  appellant's  ab- 
stract states  his  case  in  very  brief  form,  as 
follows:  That  on  April  IS,  1916,  the  insani^ 
commissioners  "duly  and  legally  decided  that 
the  appellant,  D.  T.  Blodgett,  was  insane, 
and  adjudged  that  be  be  sent  to  the  insane 
hospital  at  Clarinda,  low^,"  and  on  the  same 
day  he  appealed  from  sold  finding  and  judg- 
ment to  the  district  court  of  Polk  count?. 
Of  the  iM-oceedings  In  the  district  court  the 
entire  showing  made  by  the  abstract  is  tn 
these  words: 

"Thereafter  the  appellant  moved  the  court  for 
a  jury  trial  of  the  issue  of  fact  as  to  the  ques- 
tion of  sanity.  Said  motion  for  a  jury  trial 
was  overruled  on  June  26,  1916,  and  appellant 
then  and  there  duly  excepted  to  said  ruling." 

Then  follows  a  statement  that  defendant 
duly  perfected  an  appeal  to  this  court.  It 
Is  not  made  to  appear  that  defendant  was 
in  fact  tried  without  a  Jury,  or  that  a  trial 
of  any  kind  was  had,  or  that  any  Judgment 
was  ever  rendered  therein.  So  far  as  is 
shown  by  the  printed  record,  the  trial  court, 
though  denying  the  motion  for  a  Jury,  may 
have  found  the  charge  of  Insanity  not  sus- 
tained by  the  evidence  and  discharged  the 
appellant  from  further  restraint  It  is  an 
elementary  proposition  that  upon  appeal  to 
this  court  upon  matters  involving  questions 
of  law  the  appellant's  abstract  must  not  only 
affirmatively  disclose  error  on  the  part  of 
the  trial  court  but  that  such  error  was  of  a 
prejudicial  character.  There  is  nothing 
whatever  in  this  record  to  show  that  appel- 
lant was  In  any  manner  prejudiced  by  the 
ruling  against  him. 

For  this  reason,  we  cannot  consider  the 
constitutional  question  which  he  argues  in 
his  brief,  and  the  appeal  is  dismissed.  All 
the  Justices  concurring. 


JOHNSON  V.  BUCKLEY.    (No.  80111.) 
(Supreme  Court  of  Iowa.     June  22,  1917.) 

1.  Tbiai,  «=3251(2)— iNBTBuorioirs. 

In  a  real  estate  broker's  action  for  commis- 
sions, in  which  defendant  interposed  a  counter- 
claim,  based  on  a  note  given  by  plaintiff  to  him, 
and  plaintiff  made  no  defense  to  the  counter- 
claim, where  the  entire  charge  treats  the  note 
as  admitted,  and  tells  the  jury  to  use  all  of  it 
as  an  offset  to  anything  it  might  find  plaintiff  is 
entitled  to,  the  jury  were  sufficiently  instructed 
that  the  counterclaim  was  admitted  in  the  plead- 
ings. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent. 
Dig.  i  689.] 

2.  Bbokebs  «s»8(3)— Action  fob  Cokkission 
— Evidence— Sufficiency. 

E2vidence  iKstd  to  sustain  a  flndine  that 
plaintiff  was  authorized  to  act  for  the  defendant 
m  procuring  a  purchaser  for  real  estate. 

[Ed.  Note. — For  other  cases,  see  Brokers,  OvaL 
Dig.  S  9.] 
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3.  ArPKAL  Ain>  Hbbob  «BlOOe— Bbtikw— Bt- 

IDKNCX. 

A  JU17  finding  oa  conflicting  evidence  ia  con- 
duaive  on  appeal 

[Bid.  Not&— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  ii  3885-3937.] 

Appeal  from  District  Court,  Cherokee  Coun- 
ty;   W.  D.  Boles,  Judge. 

Action  by  plalntlir  to  recoyer  commisaloD 
for  a  sale  of  real  estate^  Verdict  and  Judg- 
ment for  part  of  amount  claimed.  Defend- 
ant appeals.    Affirmed. 

J.  A.  Miller,  df  Cberokee,  for  aroellant 
Molynenx  ft  Matter,  at  CSierokee,  for  apiiel- 
lee^ 

SALINGER,  J.  I.  Plalntifr  alleges  that  he 
entered  into  onil  oontract  with  the  defend^ 
ant  that  plalntiS  was  to  attempt  to  procure 
a  purchaser  for  the  defendant's  farm  of  200 
acres  at  $80  an  acre,  and  if  he  procured  such 
purdiaser  be  should  receive  $1  an  acre ;  that 
there  was  further  agreement  as  to  certain 
town  property  owned  by  defendant,  being 
that  plaintiff  was  to  attempt  to  procure  a 
buyer  for  said  property  at  a  price  and  terna 
agreeable  to  defendant,  and.  If  successful  in 
this,  was  to  receive  fifty  dollars  for  this  serv- 
ice It  Is  alleged  further  that  plaintlft  pro- 
cured one  Mabooey  as  a  purchaser,  who,  at 
the  instance  and  request  of  plaintiff,  inspect- 
ed the  farm  of  defendant;  that  plaintiff  ac- 
companied Mahoney  to  the  farm;  that  Ma- 
honey  bought  the  farm  for  $85  an  acre,  and 
also  entered  into  oontract  of  purchase  of 
said  town  property,  at  a  price  and  on  terms 
agreeable  to  defendant  Judgmrat  for  |260, 
with  Interest  flvm  September  20,  1910,  is 
prayed.  The  answer  is  a  general  deniaL 
There  was  a  counterclaim,  to  which  refer- 
ence win  be  made  later.  Plaintiff  had  ver- 
dict and  Judgment  for  $60,  and  defmdant 
appeals. 

[1]  II.  To  the  claim  of  plaintiff  defendant 
Interposed  a  counterclaim,  based  upon  a 
promissory  note  given  by  plaintiff  to  de- 
fendant. Plaintiff  made  no  defense  to  the 
counterclaim.  Defendant  complains  that  the 
court  failed  to  instruct  the  Jury  that  the 
counterclaim  was  admitted  in  the  pleadings. 
The  entire  charge  treats  the  note  as  admit- 
ted, and  tells  the  Jury  to  use  all  of  It  as  an 
offset  to  anything  it  may  find  plaintiff  is  en- 
dtled  to  on  the  claim  sued  upon  by  plain- 
tiff. We  tlilnk  the  comiAaint  is  not  well 
made. 

III.  The  parties  as  witnesses  state  as  a 
oonclaslon,  respectively,  tliat  there  was  a 
contract  between  them,  and  that  there  was 
not.  Others  testify  that  they  heard  that 
from  which  a  Jury  might  decide  that  there 
was  such  a  contract  as  plaintiff  claims.  De- 
fendant denies  that  he  said  this  in  the  hear- 
ing of  these  others.  He  also  gives  his  ver^ 
slon  of  what  be  did  say  at  that  time,  and 
at  others.  Tbere  Is  testimony  upon  which  a 
Jury  might  w^  have  found  that  some  dbe- . 


enmstanees  mUitstad  asalost  plaintiff's  claim 
tbat '  an  agreement  was  made  between  him 
and  defendant,  and  his  claim  concerning 
what  he  did  for  defendant.  For  instance, 
tfe  am)eared  that  plaintiff  made  claim  for 
commission  quite  a  long  time  after  the  trans- 
action in  whidi  be  <flalmed  a  oommlsaion  bad 
be«a  closed;  that  he  had  no  diarge  on  his 
books  agadnst  the  defendant;  that  he  bor- 
rowed money  of  1dm  at  a  time  when,  in  one 
view,  he  had  more  coming  In  commission 
than  he  was  borrowing  of  defendant,  and 
giving  defendant  his  note  for.  On  the  other 
hand,  plaintiff  explains  this  l^  saying  that, 
as  he  ctmstmed  matters,  his  commission  was 
not  due  whoi  he  gave  said  note. 

[2, 3]  Appellant  claims  there  was  not  suf- 
ficient testimony  that  plaintiff  was  ever  au- 
thorized to  act  for  defendant  We  do  not 
so  view  the  record.  We  think  this  question 
was  fairly  for  the  Jury,  and  properly  sub- 
mitted to  it,  and  that  its  finding  thereon  for 
the  plaintiff  concludes  us. 

IV.  Much  the  same  situation  exists  on  the 
questicn  as  to  what  plaintiff  did  for  defend- 
ant, and,  consequently,  how  much  there  is 
due  from  defendant  to  idaintiff.  Here,  again, 
the  parties  testify  by  stating  conclusions; 
the  owner  claiming  to  testimony  that  the 
agent  had  nothing  to  do  with  the  sale,  and 
was  in  no  wise  effective  in  procuring  it, 
while  the  plaintiff  gives  his  conclusion  that 
he  had  very  much  to  do  with  It,  and  that 
without  his  Intervention  it  would  never  have 
been  made.  The  same  situation  is  exhibited 
concerning  the  sale  of  the  town  iwoperty. 

It  is  not  disputed  that  the  buyer  first 
learned  from  the  alleged  agent  that  the  prop- 
erty which  he  afterwards  bought  was  for 
sale ;  that  the  plaintiff  negotiated  vrtth  him 
and  took  him  to  his  house  preparatory  to  go- 
ing to  see  the  owner;  and  that  the  two 
went  over  the  land,  and  that  afterwards  all 
three  did.  The  buyer  testifies,  in  effect,  that 
he  would  never  have  bought  the  Buckley 
farm,  had  it  not  been  for  the  initiative  of 
the  plaintiff;  that  be  certainly  would  not 
have  made  this  particular  purchase  without 
that  Intervention  and  initiative.  It  seems  to 
be  without  dispute  that  at  one  time  at  least 
the  defotdant  desired  plaintiff  to  see  one 
Harshbarger  with  reference  to  buying,  hav- 
ing heard  that  a  sale  might  be  made  to 
Harshbarger.  As  is  quite  usual,  there  is  tes- 
timony that,  after  the  alleged  agent  brought 
the  buyer,  to  whom  a  sale  was  made,  the 
owner  modified  terms  that  he  had  thereto- 
fore been  insisting  upon.  On  the  other  band, 
there  Is  the  equally  usual  line  of  testimony 
— that  the  one  now  claiming  to  have  been  an 
agent  did  not  tell  the  buyer  In  so  many 
words  that  he  was  an  agent  until  after  the 
sale  was  made,  and  testimony  by  the  defend- 
ant that  he  did  not  think  plaintiff  was  an 
agent  when  he  came  to  him  with  a  purchas- 
er, and  that  the  agent  did  no  talking  while 
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the  buyer  and  owner  were  together  In  bla 
presence.  It  may  be  said  In  this  connection 
that  the  owner  did  know,  when  the  buyer 
and  plaintiff  came  to  him,  that  these  two 
had  all  the  night  before  been  together  at 
the  house  of  the  plaintiff. 

It  appears  fairly  that  the  sale  of  the  town 
property  was  in  fact  contemporaneous  with 
the  sale  of  the  farm,  and  at  least  agreed  up- 
on at  the  same  intervletr,  and  while  the 
buyer  and  agent  were  present.  We  think 
that  Kelly  t.  Stone,  94  Iowa,  816,  62  N.  W. 
S42,  Rounds  ▼.  Alee,  116  Iowa,  S4B,  S9  N.  W. 
1098,  Hanna  y.  Collins,  69  Iowa,  61,  28  N. 
W.  431,  and  Clements  v.  Stapleton,  136  Iowa, 
137.  113  N.  W.  546,  fairly  sustain  us  In  hold- 
ing that  plaintiff  had  a  suflSdent  case  to  go 
to  the  Jury.  We  are  of  opinion  that  Gilbert 
V.  Baxter,  71  Iowa,  327,  32  N.  W.  364,  does 
not  militate  against  this,  and  that  Bank  t. 
Insurance  Co.,  66  Iowa.  617,  24  N.  W.  239, 
Walton  V.  Dore,  113  Iowa.  1,  84  N.  W.  928. 
Whltam  V.  Railway,  96  Iowa,  737,  66  N.  W. 
403,  Annil  v.  Railway,  70  Iowa,  130,  30  N. 
W.  42,  Brewing  CO.  v.  Peterson,  130  Iowa, 
301,  106  N.  W.  741,  and  Mllllgan  v.  DaTls. 
49  Iowa,  126,  dted  by  appellant,  have  no 
relevancy  to  any  matter  In  review  here. 

It  follows  that  we  must  overrule  the  con- 
tention that  the  record  does  not  contain  suf- 
ficient evidence  to  sustain  the  claim  of  plain- 
tiff. Wherefore  the  Judgment  of  the  trial 
court  must  be  and  is  affirmed. 

GAYNOR,  a  J.,  and  LADD  and  EIVANS, 
JJ.,  concur. 


STATE  V.  GUimCB.    (No.  31639.) 
(Supreme  Court  of  Iowa.     June  26,  1917.) 

1.  INBICTMENT  ANn  INFORMATION  ®=»139— OB- 

jBcnoNe— Time. 
Under  Code  Supp.  1913,  §  5280,  providing 
that  objections  to  an  indictment  whicn  might  be 
raised  by  plea  in  abatement  are  waived  if  not 
raised  before  the  jury  ia  sworn,  an  objection 
that  a  murder  indictment  did  not  specifically 
state  that  accused  used  a  certain  deadly  weapon 
in  killing  deceased  cannot  be  first  raised  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  473.] 

2.  Criminal  Law  «s»1192— APPJCAir-LAW  of 

Case. 
Evidence  held  admissible  upon  the  first  ap- 
peal is  properly  admitted  in  the  second  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont.  Dig.  §{  3231-3240,  3243.] 

3.  Criminal  Law  «=s>720(6)  —  Tbial— Argu- 
ment OF  Counsel. 

The  prosecuting  attorney  may  draw  any 
legitimate  inference  from  the  testimcmy  and  base 
his  argument  to  the  jury  upon  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1670,  1671.] 

Appeal  from  District  Ck>urt,  Hllla  Ck>iinty; 
Thomas  Arthur.  Judge. 

Defendant  was  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  the  penitentiary 
for  life.     For  statement  of  facts  see  State 


V.  Francisco  Otndlce,  170  Iowa,  731,  163  N. 
W.  336.    Affirmed. 

John  J.  Hess,  of  Council  Bluffs,  for  ap- 
pellant. O.  E.  Swanson  and  John  P.  Orgun. 
both  of  Council  Bluffs,  H.  H.  Logan  and 
Gienung  &  Geuung,  all  of  Glenwood,  and 
George  Cosson,  Atty.  (Sen.,  for  the  State. 

STEVENS,  J.  [1]  I.  ObJecHon  was  made 
uiwn  the  trial  below  to  the  sufficiency  of  the 
indictment.  The  spedflc  objection  to  the 
Indictment  is  that,  while  it  is  therein  stated 
that  defendant  was  aruied  with  a  deadly 
weapon,  the  indictment  falls  to  spedflcaUy 
state  that  defendant  used  the  deadly  weapon 
described  in  making  the  assault  and  Inflict- 
ing the  fatal  wound  upon  deceased. 

The  Indictment  is  not  as  specific  In  this 
respect  as  it  might  have  been  made,  but,  giv- 
ing'to  the  language  of  the  Indictment  its  true 
meaning,  it  is  clear  that  no  other  Interpre- 
tation is  possible  than  that  the  wound  was 
inflicted  by  the  use  of  the  deadly  weapon 
referred  to  in  the  indictment  We  therefore 
think  the  indictment  Boffident  It  is  not 
necessary,  as  contended  by  appellant,  to  sup- 
ply something  by  Intendment  This,  of  course, 
cannot  be  done,  but  we  think  the  indictment 
sufficiently  charges  the  manner  of  the  killing 
together  with  the  weapon  used  to  meet  the 
requirements  of  the  statute  and  pleading  in 
criminal  cases.  In  any  event  the  objection 
was  not  made  in  time.  Section  6280,  Supple- 
ment to  Code  1913;  State  v.  Gulliver,  163 
>0wa,  123,  142  N.  W.  948. 

[2]  II.  It  is  also  claimed  on  behalf  of  de- 
fendant that  the  court  erred  in  admitting 
the  testimony  of  the  witness  Shelllnger  re- 
lating to  certain  statements  made  by  deceas- 
ed immediately  after  receiving  the  fatal  in- 
juries. Tbia  testimony  was  held  upon  the 
former  appeal  to  be  admissible,  and  the  same 
was  therefore  properly  admitted. 

III.  Numerous  objections  were  made  to  the 
Introduction  of  testimony  which  were  over- 
ruled, and  such  rulings  assigned  aa  error  up- 
on this  appeal.  We  have  carefully  gone  over 
the  record  as  to  all  pf  these  matters,  and. 
while  some  of  the  testimony  might  have  been 
properly  excluded,  its  admission  was  without 
prejudice  to  the  defendant  Some  objections 
urged  were  passed  upon  adversely  to  the 
contention  of  appellant  upon  the  former  ap- 
peal. We  find  no  reversible  error  on  account 
of  the  admission  or  exclusion  of  testimony. 

[3]  IV.  It  is  also  urged  on  behalf  of  de- 
fendant that  counsel  for  appellee  were  guilty 
of  such  misconduct  in  argument  to  the  jury 
as  to  require  a  reversal  of  this  case.  There 
was  no  particular  impropriety  In  any  of  the 
remarks  of  counsel.  Counsel  had  the  right 
to  draw  any  legitimate  inference  from  the 
testimony  and  base  argument  thereon.  We 
discover  no  error  in  the  argument  of  counsel. 
State  V.  Harmann,  135  Iowa,  167,  112  N.  W. 
632;    State  v.  Proctor,  86  Iowa,  698,  63  N. 


4tS9For  otbcr  cmm  (m  Mm*  topic  and  KBT-NOMBER  la  all  KMr-Niimb«r*d  Dlsuta  uid  Indtau 


Digitized  by 


Google 


Iowa) 


CITY  OF  VAUiET  JUNCTION  ▼.  KoCtTRNIN 


345 


W.  424;  State  ▼.  Hasty,  121  Iowa,  SOT,  96  N. 
W.  1115. 

On  account  of  the  serloiuneBS  of  the  charge 
and  the  sentence  Imposed  upon  the  defend- 
ant, we  have  gone  over  the  record  wltb  great 
care,  and  are  conTinced  that  no  reversible 
error  was  committed  by  the  court  The  de< 
fendant's  guUt  was  clearly  established. 

Affirmed. 

QAYNOR,  G.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concnrrlng. 


CITT  OF  VALLBT  JUNCTION  t.  McOUR- 
NINetaL    (No.  31874.) 

(Sapreme  Court  of  Iowa.    June  23,  1917.) 

1.  Dedication  ^=944— Evidence. 

In  suit  to  enjoin  obstruction  of  high- 
way by  erection  of  fences,  evidence  held  to  show 
dedication  by  the  owners  thereof,  tenants  in  com- 
mon. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  85-87.] 

2.  Dedication  «=»36(2)— Aooeptance. 

Adoption  of  a  resolution  is  not  necessary  to 
acceptance  of  a  highway  dedication  by  a  munici- 
pality. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  70.] 

8.  Dedication  «=b35(3)— Acceftanob. 

Where  a  road  was  graded  by  the  dedicator  as 
required  as  a  condition  precedent  to  its  approv- 
al by  the  city  council,  after  which  it  was  twice 
dragged  and  a  little  grading  done  by  the  city, 
tliis  was  sufficient  acceptance  of  its  dedication, 
fai  view  of  its  general  and  beneficial  use. 

[E«d.  Note.— For  other  casus,  see  Dedication, 
Cent.  Dig.  U  68.  75.] 

4.  Dedication  «=»35(1)— Acckptancx. 

All  that  is  essential  to  the  acceptance  of  a 
dedicated  street  by  a  city  is  that  it  be  uUequiv- 
ocally  recognised  as  such  by  the  city. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  f{  69.  71.] 

6.  DkDICATTON  i8  II H    Acckptance. 

Where  a  dedicated  way  is  convenient  and 
beneficial  to  the  public,  slight  evidence  of  its 
recognition  as  a  street  by  the  city  suffices  to 
establish  acceptance  of  its  dedication. 

(Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  H  85-«7.] 

Appeal  from  District  Court,  Polk  County; 
Hubert  UtterbaCk,  Judge. 

Suit  to  enjoin  the  obstruction  of  an  al- 
leged street  resulted  In  a  decree  as  prayed. 
Defendants  appeal.    Atflrmed. 

N.  E.  Coffin  and  James  A.  Howe,  both  of 
Des  Moines,  for  appeUants.  Li.  L.  Thompson 
and  Parson  &  Mills,  all  of  Des  Moines,  for 
api>eUee. 

LiADD,  J.  [1]  This  Is  a  suit  to  enjoin  the 
obstruction  of  an  alleged  highway  by  the 
erection  of  fences  at  each  end  of  it.  The 
building  of  the  fences  is  conceded  by  defend- 
ants, bat  tliey  insist  that  they  never  dedi- 
cated the  strip  of  land  In  controversy  as  a 
highway,  and  that.  If  dedicated,  there  was 
no    acceptance.      One    Murrow    owned    the 


northwest  quarter  of  section  11  in  township 
78  N.,  of  range  25  W.  of  5th  P.  M.,  and  lying 
between  the  boundaries  of  tlie  cities  of  Val- 
ley Junction  and  Des  Moines.  Through  the 
settlement  of  Murrow's  estate,  title  to  said 
land  with  the  ezceptioa  of  tlie  first  addition  to 
Valley  Junction,  which  had  been  platted  and 
disposed  of,  passed  to  two  of  Ills  daughters, 
Mrs.  McCumin  and  Mrs.  Henry,  and  the  hus- 
band of  the  former,  Thomas  P.  McCumin. 
The  corporate  limits  of  Valley  Junction  were 
extended  In  1911  so  as  to  include  the  entire 
tract,  and  in  1912  the  owners  caused  what  is 
known  as  Murrow's  second  addition  to  be 
platted.  This  was  immediately  north  and 
east  of  the  first  addition  In  the  southwestern 
part  of  the  farm,  and  adjoining  the  settled 
portion  of  Valley  Junction.  HUlside  avenue 
extended  from  the  west  line  of  the  land  or 
EXghth  street  on  the  north  side  of  the  plat 
easterly  to  Fourth  street  on  the  eastern 
boundary  thereof.  The  street  railway  con- 
necting the  cities  extends  up  Fifth  street, 
turning  into  Vine  street,  east  to  Fourth 
street,  where  It  curves  across  to  a  right  of 
way  extending  to  the  north,  forming  the  east- 
em  boundary  of  said  Fourth  street  This 
street  is  platted  to  a  point  692  feet  north  of 
Vine  street.  The  road  In  controversy  runs 
firom  the  end  of  Fourth  street  as  platted 
north,  parallel  with  the  street  railway,  and 
turns  slightly  north  of  east,  extending  to  a 
point  west  of  the  concrete  bridge  over  the 
Walnut  creek  in  Grand  avenue  and  on  the 
boundary  between  the  cities;  the  right  of 
Way  of  the  street  railway  company  forming 
the  east  and  south  boundary  of  the  road. 
A  temporary  way  40  feet  wide  began  about- 
OOO  feet  west  of  the  city  boundary,  and  ran 
north  and  northeasterly  to  Grand  avenue 
as  originally  laid  ont.  The  only  question  for 
our  decision  is  whether  defendants  have 
dedicated  the  strip  of  land  as  a  highway, 
and  whether  the  plaintiff  accepted  such  dedi- 
cation prior  to  August  29,  1913,  when  said 
road  was  fenced  in  at  tbe  end  of  Fourth 
street  and  across  tbe  way.  Immediately  the 
new  road  extending  from  Grand  avenue  to 
tbe  road  north,  known  as  tlie  "River  to 
River"  road.  The  law  with  reference  to 
the  common-law  dedication  of  a  highway  or 
street  is  fully  settled  and  here  only  issues  of 
fact  are  for  our  dedsicm.  In  so  far  as  Thom- 
as P.  McCurnin  is  concerned,  the  evidence  is 
all  but  conclusive.  In  the  early  fall  of  1912  he 
caused  a  fence  to  be  constructed  66  feet  west 
and  north  from  that  marking  tbe  right  of 
way  boundary,  and  also  the  road  to  be  grad- 
ed the  entire  way  and  gutters  to  be  plowed 
on  either  side.  Formerly  Grand  avenue  turn- 
ed to  the  northwest  upon  reaching  tlie  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany's track,  and  crossed  the  Walnut  creek 
between  600  and  700  feet  north  and  west  of  the 
present  concrete  bridge  to  what  is  known  as 
the  "River  to  River"  road.  In  the  first  place 
the  road  In  controversy  turned  north  at  a 
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point  about  600  feet  west  ot  sach  boundary, 
and  ran  north,  and  tbea  northeast  to  the 
"Rlrer  to  River"  road.  McOumin,  with  the 
aid  of  the  engineer,  who  laid  out  the  addi- 
tion, appeared  before  the  officers  of  the  dty 
of  Des  Moines,  having  control  of  such,  mat- 
ters, and  McCumin  before  those  of  the  dty 
of  Valley  Junction,  and  arranged  that  Grand 
avenue  be  extended  directly  west  over  Wal- 
nut creek  instead  of  veering  to  the  northwest, 
as  described  above  and  for  the  erection  of  a 
concrete  bridge  over  said  creek,  and  the 
construction  of  a  road  west  of  the  creek  from 
the  end  of  Grand  avenue  northwesterly  to 
the  "River  to  River"  road  and  the  abandon- 
ment ot  the  old  road  connecting  the  avenue 
with  the  "River  to  River"  road.  In  carrying 
this  out  defendants  conveyed  a  strip  66  -feet 
wide  for  the  new  street  trom  Oiand  avenue 
to  the  "River  to  River"  road  to  the  dty  of 
Valley  Junction,  and  the  latter  conveyed 
ttiat  portion  of  the  abandoned  road  within 
Its  limits  to  defendants.  Snough  of  the  plat 
prepared  by  his  engineer  and  exhibited  to 
the  officers  of  the  respective  dties  and  show- 
ing the  sitnation  is  annexed  and  demon- 
strates the  utter  inconsistency  betweoi  what 
was  done  with  any  course  other  than  a  de- 
sign of  establishing  the  road  in  controversy. 
Indeed  two  of  the  coundlmen  of  the  plalntlfF 
dty  testified  that  he  stated  before  that  body 
that  he  had  laid  out  the  road  and  given  it  to 
the  public.  The  district  court,  after  an  ac- 
curate review  of  the  legal  questions  involved 
and  the  evidence,  enumerated  the  matters 
which,  taken  together,  manifested  the  animus 
dedicandi:  (1)  The  laying  out  of  the  road  it- 
self. (2)  The  grading  of  same.  (3)  The  fenc- 
ing of  the  road.  (4)  The  fact  that  the  width 
of  the  road  was  made  66  feet,  the  usual 
width  of  a  street  (5)  The  paying  for  the 
grading  of  the  road  out  of  the  common  fund 
of  the  defendants.  (6)  The  erecting  of  a 
sign  "To  Des  Moines"  near  the  connection  of 
the  road  in  controversy  with  Fourth  street  in 
the  dty  of  Valley  Junction.  (7)  The  erectiwi 
of  the  sign  "To  Valley  Junction"  near  the 
Intersection  of  the  road  in  controversy  with 
the  Grand  avenue  or  River  to  River  road. 
(8)  Ttte  erection  of  a  large  dgn  showing  the 
Mnrrow's  second  addition  plat  along  the 
roadway  in  controversy,  on  which  plat  were 
the  words,  "To  Des  Moines."  (9)  The  i*at 
of  Mnrrow's  second  addition  filed  of  record 
shows  the  beginning  of  the  roadway  in  con- 
troversy. (10)  The  plat  showing  the  diange 
in  Grand  avenue  to  location  of  the  new 
bridge  across  Wlalnut  creek,  etc.,  shows  the 
road  in  controversy.  (11)  A  three  or  four 
foot  cut  was  made  in  one  place  while  grading 
the  road.  (12)  The  testimony  of  two  mem- 
bers of  the  dty  council  of  Valley  Junction  to 
the  effect  that  Mr.  McCumin  had  said  that 
he  had  graded  the  road  and  given  It  to  the 
public.  (13)  The  negotiations  with  the  dty 
council  to  secure  the  approval  of  the  plat 
to  Mnrrow's  second  addition.  (14)  The  ne- 
gotiations with  the  dty  council  of  Valley 


Junction  with  reference  to  tlie  xoadway  ex- 
tending  from  the  new  bridge  across  Wlal- 
nut  creek  in  a  norUieily  direction  to  die 
River  to  River  road.  (IK)  The  negotiA- 
tlons  with  the  officials  of  the  dty  of  Des 
Moines  vrith  reference  to  changing  Grand 
avenue  and  the  erection  of  the  new  bridge 
across  Walnut  creek.  (16)  The  selling  of  the 
greater  portion  of  the  lots  in  Mnrrow's  sec- 
ond addition  after  the  roadway  in  controver- 
sy was  opened  to  the  free  use  of  the  public  in 
November,  1912,  and  the  leaving  of  the  same 
open  until  on  or  about  August  20,  1913. 

These  facta,  as  we  tliink,  are  fully  es- 
tablished by  the  record,  and  lead  to  but 
one  condusion,  and  that  is  that  McCum- 
in intended  to  dedicate  this  way  as  a 
street  or  tiigfaway  to  the  public.  True, 
he  imdertakes  to  mlnimlsse  his  negotiations 
for  the  changes  made,  denied  having  made 
the  statements  attributed  to  him  by  the  two 
members  of  the  dty  coundl,  and  explained 
that  his  purpose  in  laying  out  the  road  was 
to  ascertain  whether  there  was  any  demand 
for  acreage  tracts,  and  if  so  in  what  size, 
and  to  be  better  able  to  bring  them  to  public 
attention,  and  that  he  had  no  intention  of 
permanently  establishing  a  street  or  high- 
way, and  never  mentl<med  such  a  matter  to 
his  wife  or  Mrs.  Heni7.  Elverythlng  he  did, 
however,  indicates  a  purpose  to  dedicate,  and 
what  was  done  is  more  persuasive  of  what 
he  then  intended  than  his  subsequent  ex- 
planation. A  more  reasonable  theory  is 
that  what  he  did  was  with  the  intention  of 
establishing  a  highway,  but  that  this  was 
abandoned  upon  discovery  that  there  was  no 
demand  for  acreage  lots,  rather  than  that  the 
way  was  experimental  and  only  Intended  to 
ascertain  whether  there  was  such  demand. 
Any  other  conclusion  is  Inconsistent  with  his 
negotiations  for  the  straightening  of  Grand 
avenue.  What  interest  was  this  to  him,  but 
for  the  connection  with  the  highway  he  had 
laid  out?  In  accomplishing  this  he  conveyed 
more  land  than  he  received.  He  says  be 
fenced  the  way  to  keep  cattle  out;  why  not 
alloy  the  right  of  way  fence  to  serve  this 
purpose  and  employ  gates  if  the  way  were 
private — if  it  were  merely  a  private  way? 
There  is  a  trite  saying  tiiat  "actions  speak 
louder  than  words,"  and  it  finds  an  apt  Il- 
lustration in  this  case.  A  careful  examina- 
tion of  the  record  has  convinced  us  that,  in 
so  far  as  McCumin  is  concerned,  he  Intended 
to  establish  the  road  and  dedicate  it  to  the 
public. 

II.  The  only  doubt  we  entertain  is  as  to 
the  other  tenants  in  common.  These  joined 
In  platting  the  subdivision,  Mrs.  Henry 
kept  the  accounts  in  detail  of  the  receipts 
and  expenses  of  the  land.  She  denied  having 
conferred  any  authority  on  McCumin  to 
dedicate  or  give  away  any  of  the  land.  But 
he  was  authorized  to  attend  to  all  matters 
In  relation  to  surveying  and  platting  the 
addition.  From  the  time  the  road  was  open- 
ed about  November  1«  1912,  it  was  the  most 
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traveled  highway  between  the  two  cltleB,  and, 
tb«agh  not  talked  of  to  purchaBera  of  lots 
In  the  addition,  It  was  open  prior  to  the  sale 
ot  most  of  them,  and,  as  a  witness  testified, 
"was  one  of  the  features  that  made  this  a 
desirable  location."  Mrs.  Hmry  and  Mrs. 
McCnmln  Joined  in  laying  the  expense  of 
fencing  and  grading;  that  is,  these  were  paid 
oat  of  the  common  fund  of  the  three  owners, 
bat  It  Is  not  dear  that  they  were  aware  of 
this  prior  to  the  latter  part  of  December. 
Tlie  former  testified  that  she  knew  nothing 
of  the  road  until  December,  1912,  when  she 
was  told  that  "it  was  put  through  to  see  If 
there  would  be  any  more  sales  for  acreage  or 
of  the  land,  and,  If  so,  it  would  be  made  a 
permanent  road,  and,  If  not,  It  would  be 
dosed  up  because  we  had  never  made  a 
deed" ;  that  this  Information  came  from  ber 
husband;  that  she  talked  with  McGurniu 
about  negotiating  for  the  conveyance  of  a 
strip  of  land  for  a  street  and  receiving  one 
btidk  for  land  then  used  for  that  purpose  and 
the  Changes  incident  thereto,  including  all 
about  the  construction  of  the  concrete  bridge, 
but  she  left  the  details  to  McCumln  and 
knew  nothing  of  the  annexed  plat  or  of  its 
exhibition  to  the  dty  authorities.  Mis.  Mc- 
Cumln was  In  111  health  at  the  time  of  the 
trial,  but.  In  the  absence  of  other  evidence, 
it  is  to  be  inferred  that  the  payment  for  the 
fence  and  grading  was  with  her  approval, 
and  that  in  joining  In  the  conveyance  to  the 
plaintiff  dty  and  in  accepting  the  deed  from 
it,  whldi  is  to  be  presumed  from  Its  record- 
ing, she  acted  with  knowledge  of  the  pui^ 
poees  being  accomplished  thereby.  The  road 
bad  been  continuously  and  extensively  travel- 
ed, precisely  as  though  a  public  highway, 
since  November  1st  previous,  and  It  is  Im- 
possible to  explain  these  conveyances  and  the 
straightening  out  of  Orand  avenue  and  pro- 
curing the  concrete  bridge  as  consistent  with 
any  other  attitude  than  the  permanent  es- 
tablishment of  the  road  in  controversy.  On 
what  other  theory  could  these  defendants 
bJive  been  especially  interested  In  straighten- 
ing Orand  avenue,  or  the  oonstmction  of  the 
bridge,  or  the  change  of  the  route,  or  the 
temporary  continuance  of  the  connection  with 
the  road  next  to  the  street  railway  to  the 
Blrer  to  River  road  lutll  the  proposed  Im- 
prorements  and  dianges  might  be  made? 
But  for  this  road  along  the  street  railway 
It  was  ttetter  for  them  that  Grand  avenue 
turn  to  the  northwest,  and  that  the  bridge 
be  farther  to  the  north,  for  then  the  street 
thitm^  their  land  would  be  along  the  right 
ot  way  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  and  only  part  of  the 
diagonal  portion  taken  from  their  land, 
whereas  the  new  street  Is  almost  entirely 
from  their  land,  and  a  considerable  area 
cat  off  thereby,  lying  between  the  street  and 
said  right  of  way.  Were  these  defendants 
about  doing  good  merely,  without  taking  into 


aocoimt  any  advantages  to  themselves? 
Surely  McGumln  In  exhibiting  the  map  to 
Oarss,  the  dty  engineer,  and  Myerly,  of  the 
dty  coundl  of  Des  Moines  having  charge 
of  the  streets,  represented  an  extension  of 
Grand  avenue  to  Valley  Junction  and  Mrs. 
Henry  and  Mrs.  McCumln  In  executing  and 
accepting  the  deeds  so  did  for  the  purpose  of 
better  connecting  the  road  laid  out  by  Mo- 
Curnln'  with  one  of  the  main  thoroughfares 
of  the  dty  of  Des  Moines,  and  we  are  of 
opinion  that,  even  though  they  may  not  have 
known  of  McCumln's  action  in  laying  out 
the  street  originally,  the  subsequent  pay- 
ment of  thdr  portion  of  the  expenses  In- 
curred and  the  execution  and  exchange  of 
deeds  In  connection  with  what  he  did.  In  view 
of  the  scope  of  his  authority,  satisfactorily 
evidences  thdr  confirmation  of  all  previously 
done,  and  establishes  the  animus  dedlCandl 
on  the  part  of  the  three  tenants  in  common. 

[2-6]  III.  Was  there  an  acceptance  by  the 
plalntlfC?  No  resolution  was  adopted,  and 
this  was  not  necessary.  Byerly  v.  City  of 
Anamosa,  79  Iowa,  2(M,  44  N.  W.  359 ;  Hunt- 
er y.  dty  of  Des  Moines,  144  Iowa,  641,  128 
N.  W.  216.  The  road  was  put  in  sudi  con- 
dition by  McCumln,  and  he  was  required  to 
grade  the  streets  of  the  addition  as  a  con- 
dition precedent  to  its  approval  by  the  dty 
ooundl  of  Vall^  Junction;  that  little  ad- 
ditional was  necessary,  but  It  was  dragged 
twice,  and  a  little  grading  done  thereon 
by  the  dty,  and  this  In  view  of  Its  gen- 
eral and  benefldal  use  we  are  inclined 
to  regard  as  suffident  to  warrant  a  finding 
of  acceptance.  All  essential  is  that  the  street 
be  unequivocally  recognized  as  sncb  by  the 
dty,  and  what  was  done  surely  did  this 
much.  Where  a  way  Is  convenient  and  bene- 
fldal to  the  public,  slight  evidence.  If  amount- 
ing to  recognition  as  above  Indicated,  will 
suffice  in  establishing  acceptance.  Town  of 
Cambridge  v.  Cook,  97  Iowa,  599,  66  N.  W. 
884,  and  cases  collected.  We  are  of  opinion 
that  the  street  66  feet  wide  extending  from 
the  boundary  of  the  two  cities  to  the  end  of 
Fourth  street  of  Valley  Junction  was  ded- 
icated by  defendants  and  accepted  by  that 
dty,  and  that  the  court  rightly  enjoined  them 
from  obstructing  the  same. 

Afilrmed. 

GAYNOB,  C.  J.,  and  EVANS  and  8ALIN- 
OEB,  JJ.,  concurring. 


FUEHR  f.  BWERT  &  BICHTER  EXPBESS 
&  STOBAGB  CO.     (No.  31452.) 

(Supreme  Court  of  Iowa.    June  23,  1917.) 

1.  ATTORNXT  and  CI.IKNT  «=»90— Atjthobitt 
TO  Appear. 
An  attorney,  by  virtue  of  being  retained,  may 
not  waive  or  accept  service  of  process  for  bis 
client,  but  to  do  so  be  mast  be  specially  aathoiN 
ised  and  therein  would  act  as  agent  or  attorney 
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in  fact  and  not  becanse  of  his  relation  as  attcnr- 
ney  at  law. 

[Ed.  Note.— For  other  casea,  see  Attorney  and 
Client,  Cent.  Dig.  {§  135.  164-166.] 

2.  Attorney  and  Client  ®=»92— Adthohitt 
TO  Appear. 

To  appear  in  court,  either  after  or  before 
service  of  process  on  defendant,  is  within  the 
scope  of  the  anployment  of  defendant's  attorney 
as  such. 

[lid.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  $§  171-173.] 

3.  Attobnby  and  Cuent  *=»70— Authoeity— 
Pbesvkptions. 

Where  a  judgment  record  recites  that  an 
attorney  appeared  for  a  party,  it  is  presumed 
that  such  appearance  was  authorized  by  such 
party. 

[Rd.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  i  95.] 

4.  Judgment   ®=>942  —  Action   on   Ststeb 
State  Judqment. 

In  action  on  judgment  of  another  state,  the 
burden  of  proof  is  upon  those  asserting  that  an 
attorney,  recited  in  the  reconl  to  have  appeared, 
did  not  do  so,  and,  as  a  solemn  record  of  court 
is  being  assailed,  to  do  so  by  eatisfactory  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  !  1781.] 

5.  Attobnby  and  Cubnt  9=>79— Deleoahon 

OF  AUTnOBITY. 

Ordinarily  an  attorney  may  not  delegate  his 
authority. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Cbent,  Cent.  Dig.  {  151.] 

6.  Attorney  and  Cubnt  «=»0a— Authority 
to  Appeab. 

In  action  on  judgment  of  another  state,  letter 
of  defendant's  attorney,  who  had  been  instructed 
to  settle,  but  not  to  litigate,  to  n  bank  in  such 
other  state  authorizing  employment  of  attorney 
there,  held  not  to  authorize  attorney  in  the  other 
state  to  appear  for  defendant  in  litigation  in 
which  such  judgment  was  rendered. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  U  171-173.] 

Appeal  from  District  Court,  Scott  Coun- 
ty ;   M.  F.  Donegan,  Judge. 

Action  on  a  Judgment,  entered  In  the  Jus- 
tice court  by  W.  B.  Harlan,  Esq.,  of  Gray 
township  in  the  county  of  White  and  state  of 
Arkansas,  resulted  In  the  dismissal  of  the 
petition.    The  plaintiff  appeals.    Affirmed. 

Cook  &  BallufT,  of  Davenport,  for  ai>pel- 
lant  Bollinger  &  Block,  of  Davenport,  for 
appellee. 

LADD,  J.  This  action  was  begun  March 
5,  1915,  and  is  based  on  a  Judgment  entered 
In  Justice  court  In  White  county.  Ark.,  In 
words  following: 

On  the  12th  day  of  Sqttember,  1914,  the  plain- 
tiff filed  before  me  his  cause  of  action  against 
the  defendants  for  $188JM).  Thereupon  a  writ 
of  attachment  was  issued  against  the  defendants, 
returnable  on  the  17th  day  of  October,  1914,  at 
10  o'clock  a.  m.,  and  delivered  to  the  constable 
of  Grny  township.  Now  on  this  day  comes  the 
^  plaintiff,  Frank  Fuehr,  in  person  and  by  his 
'attorneys  Brundidge  &  Neelly;  also  comes  the 
defendant  Ewert  «  Richter  Express  and  Stor- 
age Company,  by  their  attorney,  Eugene  Oypert, 
and  both  parties  annoancing  ready  for  trial  the 
jury  being  waived,  this  cause  is  submitted  to  the 


court  sitting  as  a  jntr  jpon  the  pleadings  filed 
in  the  cause,  the  testimony  of  Frank  Fuehr.  It 
is  therefore  by  the  court  considered,  ordered  and 
adjudged  that  the  plaintiff  do  have  and  recover 
of  and  from  the  defendant  Ewert  &  Richter 
Express  &  Storage  Company  the  sum  of  $t8&- 
60  and  his  cost  herein  expended.  And  it  further 
appearing  that  the  Bank  of  Searcy  having  been 
garnished  in  this  action,  and  it  appearing  that 
the  bank  has  in  its  hands  $S1.07  belonging  to 
the  defendant  Ewert  &  Richter  Express  &  Stor- 
age Company,  It  is  by  the  court  considered,  order- 
ed and  adjudged  that  said  Bank  of  Searcy  be  and 
is  hereby  directed  to  pay  over  to  the  plaintiffs 
the  sum  of  $81.07. 

Given  under  my  hand  on  this  17th  day  of 
October,  1914.  W.  B.  Harian,  J.  P. 

A  ti'anscript  thereof  duly  certified  was 
presented,  and  the  only  defense  interposed 
was  that  the  court  was  without  Jurisdic- 
tion In  that  Eugene  Cypert  appeared  In  court 
for  defendant  without  authority.  It  appears 
from  the  stipulation  of  facts  on  which  the 
case  was  submitted  that  the  defendant  is 
a  corporation  organized  under  the  laws  of 
Iowa,  and  that  plaintiff  is  a  resident  of 
Arkansas.  On  and  prior  to  September  4, 
1914,  the  plaintiff  had  in  storage  at  the  ware- 
house of  the  defendant  at  Davenport,  Iowa, 
certain  household  goods,  and  on  the  named 
day,  at  plaintiff's  request,  said  goods  were 
shipped  to  Searcy,  Ark.  A  draft  for  the 
amount  of  the  storage  charges  on  bank  at 
Searcy,  Ark.,  with  the  bill  of  lading  for  the 
goods,  was  forwarded  to  the  bank.  Upon  the 
arrival  of  the  goods  plaintiff  paid  the  draft 
and  obtained  the  bill  of  lading  and  imme- 
diately commenced  action  for  the  value  of 
goods  alleged  not  to  have  been  returned  aid- 
ed by  attachment  under  which  the  bank  was 
garnished.  On  being  advised  of  this,  other- 
wise than  by  service  of  process  and  on  the 
same  day,  October  1,  1914,  one  of  defend- 
ant's o£Bcera  took  to  the  office  of  Bollinger 
&  Block  his  copy  of  the  warehouse  receipt, 
hereinbefore  referred  to,  and  certain  of  his 
other  papers  and  correspondence  about  said 
shipment  of  said  goods,  and  advised  James 
W.  Bollinger  of  the  commencement  of  said 
suit ;  that  such  officer  nor  any  officer  of  the 
defendant  never  Instructed  Bollinger  &  Block 
or  any  attorney  to  appear  In  said  case  before 
said  Justice  Harlan;  that  such  officer  left 
such  papers  with  said  James  W.  Bollinger, 
and  told  said  James  W.  Bollinger  to  settle 
the  suit,  and  left  the  matter  with  said  James 
W.  Bollluger  for  attention;  and,  further, 
that  said  officer  told  said  James  W.  Bollinger 
to  settle  the  matter  and  not  get  Into  any  law- 
suit On  the  same  day  said  Bollinger  ad- 
dressed and  mailed  the  following  letter: 

October  1,  1914. 

Bank  of  Searcy,  Searcy,  Ark. — Gentlemen:  In 
re  Fuehr  v.  Ewert  &  Richter  Express  &  Storage 
Company,  we  are  writing  you  in  behalf  of  Ewert 
&  Richter  Express  &  Storage  Company  of  this 
dty.  On  September  4,  1914,  onr  client  shipped 
to  Fuehr  a  certain  lot  of  household  goods  which 
had  been  stored  with  them.  This  shipiuent  was 
made  by  draft  attached  to  bill  of  lading,  and  we 
understand  that  Fuehr  paid  the  draft  and  got  the 


AssPor  otbsr  usSM  see  sum  topic  sod  KBT-NUUBSR  In  all  Key-Mumb«r«d  DIguU  and  ladexw 


Digitized  by 


Google 


Iowa) 


FUEHR  T.  EWEST  &  RICHTER  EXPRESS  A  8TORAOE  CO. 


849 


goocta  from  thfe  raillrOBd  ccmipuiy,  and  then 
brought  suit  by  attachment  against  the  storage 
company  and  garnished  you.  From  correspond- 
ence between  Mr.  Fuehr  and  our  client  we  un- 
derstand that  he  has  a  claim  against  the  com- 
pany for  $188.50  consisting  of  one  bundle  of 
nu^s  lost  worth  $186,  one  stool  at  $1,  and  one 
stepladder  at  $2.50. 

We  wish  you  would  do  what  you  can  to  settle 
this  thing  up  for  us.  Our  company  knows  noth- 
ing of  the  bundle  of  rags.  As  to  the  stool,  you 
will  find  that  it  is  listed  in  his  bill  of  lading  as 
crated  with  a  library  table.  If  he  insists  he 
didn't  get  it,  allow  the  $1.  As  to  the  stepladder, 
onr  company  nerer  had  the  same  and  none  was 
ever  listed,  and  so  under  his  biU  of  lading  re- 
ceipt, which  we  are  sending  you  herewith,  we  are 
not  liable  for  that.  As  to  the  $185  for  the  bundle 
of  rugs,  under  clause  7  of  the  warehouse  receipt, 
which  we  are  also  inclosing  and  of  which  £Vehr 
has  a  copy,  the  company's  liability  is  limited  by 
contract  to  $50  for  loss.  So  that  at  the  very 
most  $51  is  the  limit  of  any  claim  which  he  can 
have  against  us.  We  understand  you  were  gar^ 
nished  in  the  sum  of  $81.07,  the  amount  of  the 
draft  he  paid  you.  Please,  therefore,  close  the 
matter  up  with  him  by  allowing  him  the  sum  of 
$51,  and  send  us  the  balance  less  your  fees. 

If  you  cannot  make  a  settlement  with  him 
for  us  at  substantially  this  basis,  will  you  kind- 
ly hand  the  inclosed  warehouse  receipt  and  bill 
of  ladins  to  some  reputahle  attorney  and  ask 
him  to  take  charge  of  it  and  to  correspond  with 
us  at  once? 

Thanking  you,  we  are,  yours  truly, 

Bollinger  &  Block, 
Per  Jas.  W.  Bollinger. 

Tbla  letter  reached  the  bank  in  due  course, 
and  not  succeeding  in  adjusting  the  matter 
the  bank  turned  the  letter  over  to  Eugene 
Cyvert,  an  attorney  at  law  at  Searcy.  No 
response  thereto  from  the  bank  or  Oypert 
was  made  untU  after  the  entry  of  the  judg- 
ment sued  on.  Qjrpert  entered  his  appear- 
ance In  the  case,  and  on  October  17,  1914,  the 
return  day,  filed  an  answer  in  words  fol- 
lowing: 

'^omes  now  the  defendant  and  offers  to  con- 
fess judgmmt  in  the  sum  of  $51,  but  as  to  each 
and  every  other  item  of  account  filed  herewith 
deny  that  they  are  indebted  in  any  amount  to 
plaintiff.    Eugene.  Cypert  for  defendants." 

Judgment  was  thereupon  entered  for  the 
amount  prayed  nnd  the  amount  of  money  in 
the  hands  of  the  garnishee  ordered  applied 
thereon,  nie  good  faith  of  all  parties  is 
conceded;  the  only  issue  being  whether  the 
conrt  acqnlred  jurisdiction  over  defendant 
This,  of  course,  depends  on  the  terms  of 
the  employment  of  Bollinger  &  Block  and 
the  construction  of  the  letter  addressed  by 
that  firm  to  the  bank. 

[1-3]  As  contended  by  appellee  an  attorney 
by  virtue  of  l)elng  retained  may  not  waive 
or  acc^>t  service  of  process  for  his  client. 
To  do  so  he  must  be  specially  authorized 
and  therein  would  act  as  agent  or  attorney  In 
fact  and  not  because  of  his  relation  as  attor- 
ney at  law.  Masterson  v.  Le  Claire,  4  Minn. 
163  (Oil.  108);  Reed  v.  Reed,  19  S.  O.  548; 
Rice  V.  Bennett,  29  S.  D.  341,  137  N.  W.  360; 
Bradley  v.  Welch,  100  Mo.  258,  12  8.  W.  911 ; 
Asihcraft  v.  Powers,  22  Wash.  440,  61  Pac. 


161.  But  there  was  no  attempt  to  accept 
or  waive  the  service  of  process  save  as  this 
may  be  Implied  from  the  appearance  of 
Cypert  ostensibly  for  defendant.  To  appear 
In  court,  either  after  or  before  service  of 
process  on  defendant,  Is  within  the  scope 
of  an  attorney's  employment  as  such,  and 
where  a  judgment  record  recites  that  an  at- 
torney appeared  for  a  party,  It  is  presumed 
that  such  appearance  was  authorized  by  such 
party.  Wheeler  v.  Cox,  86  Iowa,  36,  8  N.  W. 
688 ;  Harshey  v.  Blaekmarr,  20  Iowa,  161,  89 
Am.  Dec.  520;  Uehleln  v.  Burk,  119  Iowa, 
742,  94  N.  W.  243;  Walsh  v.  Doran,  145 
Iowa,  110, 123  N.  W.  999. 

[4,  Bl  The  burden  of  proof  Is  upon  those 
asserting  that  an  attorney,  redted  in  the  rec- 
ord to  have  appeared,  did  not  do  so  and,  as 
a  solemn  record  of  court  Is  being  assailed, 
to  do  so  by  satisfactory  evidence.  See  Bond 
V.  Epley,  48  Iowa,  600,  and  the  cases  last 
above  cited.  Ordinarily  an  attorney  may  not 
delegate  his  authority  (Weeks  on  Attorneys, 
§  246),  and,  in  any  event,  may  not  by  employ- 
ing an  attorney  In  a  distant  place  confer 
authority  In  excess  of  that  possessed.  The 
letter  to  the  bank  Is  somewhat  ambiguous 
with  reference  to  what  the  attorney  at  Searcy 
was  expected  to  do — take  charge  of  the  set- 
tlement merely  or  of  the  case.  If  the  bank 
were  unable  to  settle,  why  turn  that  matter 
over  to  an  attorney?  If  that  were  impossible, 
was  it  not  intended  that  the  attorney  should 
take  charge  of  the  litigation  pending  and  do 
whatever  was  required  to  present  the  de- 
fense outlined  in  the  letter?  On  the  other 
hand,  the  entire  letter  indicates  that  set- 
tlement was  the  aim,  and  the  inference  is 
open  that  In  directing  the  bank  to  ask  a 
reputable  attorney  to  "take  charge  of  It" 
the  writer  had  reference  to  the  settlement 
The  latter  interpretation  Is  In  harmony  with 
the  terms  of  the  employment  of  Bollinger  & 
Block,  and,  as  said,  the  scope  of  Cypert's 
authority  could  not  be  broader  than  that  of 
the  firm  directing  that  he  take  charge. 

[8]  The  record  discloses  that  Bollinger  was 
directed  by  the  officer  of  defendant  retaining 
him  (1)  to  settle  the  case;  (2)  to  give  the 
matter  attention;  and  (3)  not  to  get  into  a 
lawsuit  Surely  defendant  had  the  right 
to  have  a  settlement  undertaken  and  the  firm 
give  such  matter  appropriate  attention  with- 
out engaging  in  the  litigation  pending.  This 
was  precisely  what  Bollinger  &  Block  were 
directed,  and  if  it  may  be  inferre<l  from  their 
letter  to  the  Bank  of  Searcy  that  the  at> 
torney  engaged  by  it  was  to  appear  in  the 
cause  pending  in  court  or  to  have  any  con- 
nection therewith,  save  in  the  way  of  settling 
the  claim  involved  outside  of  court,  then  said 
firm  undertook  to  do  what  they  were  ex- 
pressly directed  not  to  do,  and  defendant  Is 
not  bound  thereby.  The  defendant  conferred 
no  authority  on  any  one  to  appear  in  the 
court  of  Squire  Harlan,  and  the  judgment  in 
so  far  as  It  is  personal  was  without  Jurls- 
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diction  and  void.    The  district  cooit  ri^^iUy 
dUonlBsed  the  petition. 
Affirmed. 

GAYNOR,  0.  J.,  and  EVANS  and  SALING- 
KB,  JJ.,  concurring. 


NORTHWESTERN  TRADING  00.  v.  WEST- 
ERN LIVE  STOCK  INS.  CO. 
(No.  31879.) 

(Supreme  Court  of  Iowa.    June  26,  1917.) 

1.  Appeal  and  Errob  ®=n801(4)— DisiasaAir— 
RiOHT  TO  Affkal. 

On  determining  whether  there  is  right  to  ap- 
peal, on  motion  to  dismiss  appeal,  the  question 
whether  the  appeal  will  be  successful  will  not  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3162,  3163.] 

2.  Afpeai.  and  Ebbob  <8=>90— Riobt  to  Af- 
PKAL— Mebits  of  Case. 

An  order  is  appealable  if  it  will  not  he  in- 
herent in  the  final  judgment,  and  cannot  be 
presented  on  appeal  from  that  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  599,  611.] 

3.  Afpeal  and  Erbob  «s990— Rioht  to  Ap- 
peal—Motion FOB  Specific  Statement. 

An  order  overruling  a  motion  for  a  more 
specific  statement  is  an  appealable  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  599,  611.] 

4.  Appeal  and  Ebbob  <S=390— Bight  to  Ap- 
fbai^-Mbbits  or  Case— Motion  to  Ditidk 
into  Counts. 

An  order  overruling  a  motion  demanding 
that  a  petition  be  divided  into  counts  is  not  ap- 
pealable, since  the  defendant  cannot  be  preju- 
diced; all  the  facts  necessary  being  alleged  in 
the  petition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §1  599,  611.] 

Appeal  from  District  CJourt,  Polk  Coun- 
ty; Thos.  J.  Guthrie,  Judge. 

Opinion  on  motion  to  strike  abstract  and 
dismiss  appeaL     Motion   denied. 

Stlpp,  Perry,  Bannister  &  Starzlnger,  of 
Des  Moines  Cl^hos.  J.  Graydon,  of  (Chicago, 
IlL,  of  counsel),  for  appellant  Dunshee, 
Haines  &  Brody,  of  Des,  Moines,  for  appellee. 

SALINGER  J.  I.  The  petition  alleges  that 
on  December  28,  1915,  the  defendant  Issued 
to  the  plaintiff  its  policy,  of  Insurance  where- 
under  It  agreed  to  insure  the  plaintiff  to  the 
amount  of  $120  on  eacb  and  every  animal 
described  in  certain  schedules  thereto  at- 
tached; that  by  the  terms  of  said  policy 
the  insurance  was  to  begin  on  December  28, 

1915,  and  to  cover  the  said  animals  until 
immediately  previous  to  embarkation  at  sea- 
board ;  that  thereafter,  and  on  various  days 
between  December  30,  1915,  and  January  30, 

1916,  In  consideration  of  the  required  premi- 
um paid,  defendant  further  issued  to  plain- 
tiff certain  riders  or  supplements  to  be  at- 
tached to  and  form  a  part  of  the  said  poUcy 
theretofore  issued,  by  which  riders  it  un- 
dertook to  insure  the  plaintiff  against  loss 


or  damage  t»  the  certain  animals  described 
in'  these  riders  or  supplements  in  accordance 
with  the  terms  of  the  original  policy.  True, 
copies  of  the  riders  are  said  to  be  attached 
marked  exhibits  2  to  69,  inclusive.  It  snC- 
flces  to  say  that  finally  an  aggregate  loss  of 
$31,200  is  sought  to  be  recovered  for  and  on 
aocoimt  of  losses  said  to  be  covered  by  the 
various  instruments  to  which  we  have  re- 
ferred. 

The  defendant  moved  the  court  to  enter 
an  order  requiring  the  plaintiff  to  divide  this 
petition  into  division's  or  counts.  Defendant 
further  moved  the  court  for  an  order  requir- 
ing plaintiff  to  make  this  petition  more 
specific  in  some  fourteen  spedfled  particulars. 
Both  motions  were  denied.  From  these  rul- 
ings defendant  has  perfected  an  appeal,  and 
plaintiff  is  moving  to  strike  the  abstract  of 
appellant  and  to  dismiss  said  appeal.  This 
last  motion  asserts  that  the  orders  appealed 
from  do  not  constitute  appealable  orders. 
.  [1]  II.  We  sliaU  not  pass  upon  whether  the 
overruled  motions  were  In  truth  well  made. 
That  must  be  reserved  for  the  time  when. 
If  ever,  we  determine  the  appeaL  Many  ac- 
tions of  trial  courts  from  which  we  must 
entertain  an  appeal  are  affirmed.  It  fol- 
lows that  the  right  to  appeal  does  not  de- 
pend upon  whether  the  appeal  is  meritorious. 
It  follows  In  tarn  that  in  passing  upon 
whether  there  la  the  right  to  appeal  we  are 
not  at  liberty  to  take  Into  consideration 
whetlier,  though  appeal  be  allowed.  It  should 
on  final  hearing  be  not  sustained. 

III.  Cook  T.  Chicago,  R.  I.  &  P.  Ry.  Co., 
75  Iowa,  169,  39  N.  W.  2S3,  bxMa  no  appeal 
will  lie  from  the  granting  of  a  rule  to  pro- 
duce books  and  i>apers.  It  grounds  its  de- 
cision upon  consideration  of  Specified  parts 
of  the  statute  which  do  not  allow  an  appeal 
from  such  an  order.  It  entirely  overlooks 
subdivision  3  of  the  statute,  which  permits 
appeal  from  an  order  that  grants  or  refuses, 
continues  or  modifies  a  provisional  remedy. 
Devier's  Case,  106  Iowa,  682,  77  N,  W.  454, 
merely  follows  the  Cook  Case  without  dis- 
covering the  error  in  tlie  Cook  Case.  We 
ttave  held  no  appeal  will  lie  fnun  granting 
or  denying  change  of  venue  (Allerton's  Case, 
56  Iowa,  709,  10  N.  W.  252;  Horack's  Case, 
68  Iowa,  49,  25  N.  W.  929) ;  nor  from  an  or- 
der denying  default  for  want  of  pleading 
(Qulnn's  Case,  82  Iowa,  660,  48  N.  W.  936); 
nor  from  an  order  of  continuance  (Jaffray  t. 
Thompson,  65  Iowa,  323,  21  N.  W.  669; 
Thels'  Case,  107  Iowa,  522,  78  "N.  W.  199) ; 
nor  from  one  setting  the  case  down  for  trial 
as  an  equitable  action  (Dutcdier's  Case,  128 
Iowa,  426,  104  N.  W.  M7,  1  U  R.  A.  [N.  S.] 
142) ;  nor  from  one  refusing  to  strike  an 
application  for  permission  to  amend  (Allen's 
Case,  115  Iowa,  at  21.  87  N.  W.  743);  nor 
from  one  refusing  to  strike  a  pleading  (Walk- 
er's Case,  82  Iowa,  487,  48  N.  W.  928) ;  nor 
from  an  order  sustaining  a  motion  to  set 
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aside  the  overriding  at  a  demurrer,  nor 
from  an  order  overruUng  a  motion  to  strike 
that  motion  (Qulnn's  Case,  82  Iowa,  660,  48 
N.  W.  935).  Also  beld  appeal  will  lie  from 
overruling  a  motion  which  assails  material 
matter  and  is  In  effect  a  demurrer.  Ltuo- 
ber  Co.  v.  Hartwell,  94  Iowa,  578,  63  N.  W. 
333,  68  Am.  St.  Rep.  413 ;  BlckUn  v.  Kendall, 
T2  Iowa,  490,  84  N.  W.  283.  It  will  lie  from 
the  striking  out  of  material  matter.  Mast  v. 
Wells,  110  Iowa,  128,  81  N.  W.  230;  Ha- 
worth  V.  Crosby,  120  Iowa,  612,  94  N.  W. 
1068.  We  have  held  no  appeal  will  lie  from 
striking  out  immaterial  matter  or  from  over- 
ruling a  motion  to  strike  such  miitter. 
AUen's  Case,  101  Iowa,  116,  70  N.  W.  127; 
Spedit  V.  Spangenberg,  70  Iowa,  488,  30  N. 
W.  876.  An  appeal  will  sot  lie  firom  the  sui>- 
preesion  of  depositions  on  the  ground  that 
they  were  taken  from  the  clerk's  office  hy 
plaintiff's  attorney  contrary  to  the  provisions 
of  the  Code  (Baldwin  v.  Mayne,  40  Iowa, 
687);  nor  from  the  admission  or  exclusion 
of  evidence  (Richards  v.  Bnrden,  81  Iowa, 
306,  606) ;  nor  from  an  order  regulating  time 
of  filing  answer  to  interrogatories  (Freehs 
Case,  185  Iowa,  at  72,  110  N.  W.  143) ;  nor 
from  one  sustaining  exceptions  to  interroga- 
tories (Arns'  Case,  72  Iowa,  666,  84  N.  W. 
329) ;  nor  from  admitting  evidence  after  re- 
mand (Garmoe's  Case,  67  Iowa,  700,  26  M. 
W.  886). 

[2]  IV.  In  Brewing  Co.  v.  Giff^,  162  Iowa, 
204, 143  N.  W.  1017,  the  test  of  appealabUity 
is  said  to  be  whether  the  question  Is  or  will 
be  Inherent  in  the  final  Judgment  and  m&y  be 
presented  on  appeal  from  that  Judgment.  If 
the  ruling  is  of  such  a  nature  and  affects 
rights  in  such  a  manner  that  they  cannot 
be  protected  by  the  final  Judgment,  then  an 
appeal  will  He.  But  if  the  question  involved 
will  inhere  In  the  final  Judgment  and  can  be 
presented  in  an  appeal  from  that  Judgment, 
it  will  be  treated  as  an  interlocutory  order, 
review  of  which  can  only  be  bad  upon  the 
general  appeaL  We  say  in  State  v.  Railway, 
135  Iowa,  at  717,  109  N.  W.  876: 

"Ordinarily  every  substantial  right  of  the  par- 
ties can  be  effectually  protected  by  preserving  a 
proper  Tecord,  and  presenting  the  questions  thus 
saved  upon  appeal  from  final  judgment" 

It  Is  In  view  of  this  that  we  declare  that 
it  is  not  the  policy  of  the  law  to  permit  ei- 
ther party  to  a  controversy  to  prolong  litiga- 
tion and  embarrass  the  courts  of  justice  by 
prosecuting  an  appeal  from  every  Interlocu- 
tory ruling  of  a  trial  court  We  have,  how- 
ever, held  in  many  cases  that  an  error  in 
overruling  a  motion  to  make  more  specific 
is  waived  by  answering.  See  Hurd  v.  Ladner 
et  aL,  110  Iowa,  263,  264,  81  N.  W.  470; 
Kelly  V.  Iowa  of  West  Bend,  101  Iowa,  660, 
671,  70  N.  W.  726;  Manatt  v.  Shaver,  98 
Iowa,  853,  367,  67  N.  W.  264;  Wattels  v. 
Mlnchen,  93  Iowa,  617,  61  N.  W,  915;  Ida 
(bounty  V.  Woods,  79  Iowa,  148,  44  N.  W.  247; 
Mann  v.  Taylor,  78  Iowa,  355,  43  N.  W. 
220;    Randolf  v.   Bloomfleld,   77   Iowa,   50^ 


41  K  W.  662,  14  Am.  St  Rep.  268;  KUne  v. 
R.  Co.,  50  Iowa.  650;  Shugart  v.  Pattee  et 
al.,  37  Iowa,  422,  424;  Ooakley  v.  McOarty, 
34  Iowa,  106,  107;  Rea  v.  Flathers,  31  Iowa, 
545. 

[3]  In  view  of  these  it  gets  nowhere  merely 
to  prove  that  many  orders  of  court  are  not 
appealabl&  That  this  is  so  throws  no  light 
upon  the  question  whether,  if  proceeding 
with  the  trial  or  pleading  further  of  neces- 
sity works  a  waiver,  and  so  leaves  the  party 
without  redress  from  such  ruling,  it  can  then 
be  said  that  such  ruling  does  not  material- 
ly affect  the  final  determination,  where  by 
reason  of  the  waiver  no  ap];)ellate  review 
may  be  had  on  appeal  from  an  adverse  final 
Judgment  Here  the  defendant  moves  that 
the  petition  be  made  more  specific.  Assume 
a  case  where  that  la  done  in  good  faith.  As- 
sume that  what  is  asked  for  is  necessary 
to  an  intelligent  defense.  The  application  is 
denied.  If  the  party  then  answer,  any  er- 
ror In  the  denial  is  waived — which  means 
that  It  never  can  be  reviewed.  We  think  this 
cannot  be  so.  The  denial  of  a  sound  motion 
of  this  kind,  of  necessity,  affects  the  final 
decision;  for  in  the  supposed  case  the  unsuc- 
cessful movant  must  make  an  inadequate 
defense,  which  may  well  affect  the  merits. 
It  is  no  answer  that  many  such  motions  are 
not  well  made.  As  said,  that  we  must  deter- 
mine on  final  hearing  rather  than  upon  a 
challenge  of  appealability.  We  must  make  a 
rule  which  operates  upon  all  such  motions. 
We  cannot  limit  the  rule  to  good  motions 
without  taming  the  question  of  appealabil- 
ity Into  a  review  of  the  merits  of  the  appeal. 

la  our  opinion,  appeal  lies  from  the  over- 
ruling of  a  motion  to  make  petition  more 
specific.  But  we  are  not  determining  what 
effect  appeal  from  sudi  ruling  is  to  have  on 
the  trial  of  the  cause.  That  will  have  to  be 
controlled  by  the  action  of  the  trial  court 
on  a  determination  of  whether  the  motion  is 
frivolous,  and  It  may  proceed  with  the  trial 
unless  stayed  by  order  of  this  court  or  a 
Judge  thereof. 

The  nearest  approach  which  Barnes  v.  Sav- 
ings Bank,  149  Iowa,  867,  128  N.  W.  641, 
makes  to  sustaining  the  position  of  the  ap- 
pellee is  its  declaration  that  a  ruling  requir- 
ing plaintiff  to  make  the  aUegatlons  of  his  re- 
ply more  spedflc  "would  not  ordinarily  be 
appealable."  The  distinction  seems  dear: 
First,  if  there  be  error  in  requiring  the  al- 
legations of  the  reply  to  be  made  more  spe- 
dflc, the  party  making  reply  is  not  compelled 
to  plead  further,  and,  if  there  be  error  in 
requiring  the  reply  to  be  thus  amended,  the 
error  can  be  reviewed  if  final  Judgment  go 
against  the  party  who  was  required  to 
amend;  second,  no  substantial  injury,  such 
as  may  result  from  compelling  a  defense  to 
a  petition  which  is  not  sufficiently  specific, 
can  ever  flow  from  obliging  the  pleader 
to  make  his  pleading  needlessly  specifla 

[4]  V.  But  It  does  not  follow  that  we  must 
make  the  like  determination  on  overruling  a 
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moQon  demanding  that  a  petition  be  divided 
into  counts  and  divisions.  While  it  is  true 
that  pleading  over  waives  error  In  this  re- 
gard, that  is  not  controlling.  To  be  appeal- 
able, pleading  over  must  operate  as  a  waiver. 
But  that  does  not  mean  that  an  order  is 
appealable  merely  because  pleading  over  will 
operate  as  a  waiver.  There  must  be  some- 
thing In  addition  to  indicate  that  something 
substantial  will  be  lost  because  of  the  waiver. 
We  have  pointed  out  that  this  may  result 
where  a  motion  for  more  specific  statement 
is  overruled.  We  cannot  perceive  how  the 
movant  can  suffer  any  tangible  prejudice  by 
|}elng  compelled  to  go  to  trial  on  a  petition 
which  should  be  divided,  and  is  not  For, 
after  all,  this  does  not  create  a  handicap  up- 
on making  proper  defense,  but,  at  most,  it 
malces  it  more  inconvenient  to  defend.  For, 
though  the  petition  be  not  divided,  It  still 
advises  of  all  it  contains  to  be  defended 
against. 

The  appeal  from  the  ruling  last  referred 
to  will  be  dismissed.  The  motion  to  dismiss 
the  appeal  from  the  first  ruling  will  be  de- 
nied. 

GATNOB,  C.  J.,  and  LADD,  PRESTON, 
and  STEVENS,  JJ.,  concurring. 

GLENDT  V.   NATIONAL  TRAVELERS'    • 

BENEFIT  ASS'N.    (No.  31287.) 

(Supreme  Oauit  of  Iowa.    June  25,  1917.) 

1.  Insvbanoe  ^=»12S(2)— Action  fob  Fail- 
-  rsG  TO  Issue  Policy— Evidence. 

In  aft  action  against  an  inRurance  company 
for  neglisently  failing  to  issue  an  accident 
policy,  evidence  as  to  tlie  short  time  that  elapsed 
between  the  makinjr  of  the  application  and  the 
time  the  insured  was  injured,  and  of  the  cir- 
cnmstances,  held  to  justify  a  direction  of  verdict 
for  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  i§  192,  19a] 

2.  Trial    «=»173— Dibection    of    Vkbdiot— 

TlUB. 

In  an  action  for  negligence  against  an  in- 
surance company  for  failing  to  isnue  an  accident 
p<dicy,  it  was  not  error  to  direct  a  verdict  for 
defendant  at  the  close  of  all  the  evidence,  al- 
though such  motion  bad  been  overruled  at  the 
close  of  plaintiffs  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  397.] 

3.  Appeai.  and  Erbob  i8=s>692(1)— Introduc- 
tion OP  Evidencb— Offeb. 

In  an  action  for  nesiigence  against  an  in- 
surance company  for  failing  to  issue  an  accident 
policy,  error  cannot  be  predicated  on  refusal  to 
permit  evidence  as  to  statements  made  by  the 
agent,  in  the  absence  of  a  showing  what  plaintiff 
intended  to  prove. 

[£!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2905,  ^06.] 

Appeal  from  District  Court,  Tama  County; 
B.  F.  Cummings,  Judge. 

Action  at  law  to  recover  $1,000  on  account 
of  the  alleged  negligence  of  the  defendant 
and  its  agents  In  not  Issuing  a  policy  for  ac- 
cident Insurance.    Trial  to  Jury,  and  at  the 


close  of  all  the  evidence  the  court  sustained 
defendant's  motion  for  a  directed  Terdlct 
The  plaintiff  appeals.     Afilrmed. 

S.  C.  Huber  and  M.  W.  Hyland,  both  of 
Tama,  for  appellant 

PRESTON,  J.  Plaintiff  Is  administratrix 
of  the  estate  of  deceased,  Charles  Harding, 
and  was  named  beneficiary  la  an  applica- 
tion for  an  accident  insurance  policy  in  de- 
fendant company.  Deceased  was  a  son  of 
plaintiff.  Ou  July  1,  1914,  deceased  made 
written  application  to  one  M.  T.  O'Conuell 
for  an  accident  policy  of  $1,000  in  defendant 
company. 

O'Connell,  as  a  witness,  says  he  had  no 
license  from  the  state  of  Iowa  to  write  In- 
surance. At  the  time  O'Oounell  took  this'  ap- 
plication hlB  business  was  driving  for  one 
Leanord,  wlio  was  agent  for  defendant  com- 
pany. Leanord  had  been  out  of  town  for 
some  days,  or  perhaps  weeks,  before  O'Con- 
nell took  the  application  in  question ;  O'Con- 
nell claims  that  he  had  some  arrangement 
with  Leanord  to  take  appllcatirais,  and  that 
Leanord  left  some  blanks,  although  O'Con- 
nell says  he  thinks  the  Harding  application 
was  not  made  on  one  of  the  blanks  left  by 
Leanord.  O'Connell  says  that  be  sent  in 
other  applications,  some  of  which  were  ac- 
cepted by  defendant,  and  that  the  company 
sent  him  blank  applications  and  a  letter  re- 
questing htm  to  write  applications.  This  is 
denied  by  defendant,  and  the  letter  was  not 
produced.  The  defendant  also  denies  that 
it  issued  policies  on  applications  sent  in  by 
O'Connell  previous'  to  the  application  in  ques- 
tion. It  may  be  that  under  the  record  it 
should  be  held  that  within  a  short  time  af* 
ter  deceased  was  Injured  O'Connell  was  au- 
thorized to  take  applications.  But  the  ques- 
tion is,  of  course,  whether  O'Connell  was  the 
agent  of  defendant  at  the  time  Harding's  ap- 
plication was  taken.  This  Is  one  of  the  ques- 
tions argued,  but  we  think  the  case  should 
be  determined  cm  another  ground.  On  the 
back  of  the  application  is  a  statement  "First 
payment,  with  application,  $4.00,"  and  appel- 
lant concedes  in  argument  that,  "On  the  back 
cover  of  the  application  there  Is  a  statement 
to  the  effect  that  the  first  premium  must  ac- 
company the  application,"  but  argued  that 
because  of  the  position  of  this  statement  on 
the  appUcation,  it  would  not  bind  the  api>ll- 
cant  The  evidence  of  the  defendant's  offi- 
cers, testifying  as  witnesses,  is  that  it  was 
the  universal  rule  of  the  company  that  the 
money  must  accompany  the  application.  At 
one  place  in  his  testimony  O'Connell  says  he 
thinks  that  he  sent  the  appUcation  and  the 
premium  to  the  company  in  the  same  envelope, 
and  that  the  first  payment  was  sent  by  post 
ofilce  money  order.  The  money  order  or  the 
record  thereof  In  the  post  office  department 
was  not  produced.    The  application  was  re- 
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celved  by  tbe  defendant  con^Hmy  of,  Des 
Moines,  July  7,  1914,  and  the  company  has 
ever  since  retained  the  application.  No  pol- 
icy \ras  ever  Issued.  Defendant  denies  that 
the  premium  was  received  at  the  time  of  the 
appUcatl<w,  and  shows  that  It  never  was  re- 
ceived by  It.  O'Connell  testifies  that  Hard- 
log  did  not  pay  the  $4  at  the  time  that  be 
made  the  application,  but  that  he  was  to 
come  In  later  and  pay  it,  and  that  be  did  so 
either  on  Jnly.  4th  or  llth.  Both  of  these 
dates  are  on  Saturday.  We  shall  later  set 
out  the  evidence  on  this  point,  but  say  now 
that,  under  the  record,  there  can  be  but  lit- 
tle, if  any,  dispute,  but  that,  taking  the  rec- 
<nrd  altogether,  it  was  on  Saturday  the  llth. 

Deceased  was  injiured  by  a  fall  from  a 
hayrack  on  Monday  July  13th.  ISie  time  of 
day  Is  not  shown,  bat  it  was  before  4  o'clock 
In  the  afternoon;  he  was  taken  to  the. hos- 
pital at,  or. before,  4  o'dock.  The  nndiaputed 
evldehce  is  that  in  the  ordinary  course  it 
would  take  fn>m  2  to  4  days'  for  an  applica- 
tion to  be  sent  from  Tama  to  Des  Moines  and 
a  return  of  the  policy,  that  the  average  would 
be  3  days,  but  that  this  would  depend  some- 
what npon  the  number  of  applications  being 
received  by  the  company,  and  that  they  were 
taken  up  in  the  order  of  their  receipt  Tes- 
timony also  shows  that  dnrtng  the  month  of 
January,  1914,  defendant  received  about  3,000 
applications,  and  that  in  July,  1914,  6,000, 
and  that  the  Increase  was  so  grreat  that  the 
company  could  not  break  in  help  suflSclent  to 
take  care  of  the  Increase  in  business. 

11]  Tte  defendant's  motion  to  direct  a 
verdict  was  upon  several  grounds,  and  if  it 
was  good  upon  any  ground,  it  would  work  an 
affirmance.  We  think  the  motion  was  good 
on  the  ground  that,  under  the  undisputed 
evidence,  and  as  a  matter  of  law,  the  plain- 
tiff failed  to  show  any  negligence  of  the  com- 
pany or  its  agents.  W^e  think  it  was  not  re- 
quired to  issue  a  policy  until  the  first  pre- 
mium had  been  paid.  We  think  that  the  pay- 
ment of  the  premium  was  required,  and  that 
the  company  would  not  be  required  to  issue 
a  policy,  nor  would  the  agent  be  required  to 
send  In  the  application  until  it  was  paid,  at 
least  the  company  could  not  be  held  to  bo 
negligent  for  Issuing  the  pplicy  if  it  refused 
on  that  ground.  It  is  at  least  doubtful,  under 
the  record,  whether  O'Gonnell  was  at  that 
time  the  agent  for  defendant;  If  he  was  not, 
then  defendant  would  not  be  required  to  is- 
sue a  policy  on  the  application  alone,  even 
though  O'Oonnell  had  received  the  premium. 
Tlu)  premium  never  was  received  by  the  com- 
pany, and,  as  said,  it  was  not  paid  by  the  ap- 
plicant to  O'OonneU  until  Saturday  evening, 
July  llth,  at  9  or  10  o'clock,  so  that  at  the 
most  It  was  at  least  2  days  from  the  time  of 
the  payment  of  the  premium  to  O'Connell  to 
the  time  when  deceased  was  Injured,  and  one 
of  these  days  was  Sunday,  leaving  less  than 
a  days'  time  withbi  which  the  application 
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conid  be  sent  in  to  Des  Moines,  acted  upon, 
and  the  policy  returned  to  Tama. 

Appellee  relies  upon  the  case  of  DufSe  v. 
Bankers'  Life  Ass'n  of  Des  Moines;  160 
Iowa,  19,  139  N.  W.  1087,  46  L.  R.  A.  (N.  S.) 
25,  where  it  is  held,  substantially,  that  where 
the  applicant  has  done  all  he  could,  or  was 
required  to  do,  it  should  be  held  that  there  is 
reasonable  probability  that  the  policy  would 
have  been  issued  but  for  the  delay  and  neg- 
ligence of  the  company  or  its  agents.  Appel- 
lant says  too  that,  under  the  doctrine  of  that 
case,  the  question  as  to  whether  there  was 
unreasonable  delay  was  for  the  Jury.  That 
was  the  holding  in  that  case  where  the  de- 
lay was  about  30  days.  But  where^  as  in  the 
instant  case,  the  circumstances  were  such, 
and  the  time  so  short  as  shown  by  the  un- 
disputed evidence,  it  becomes,  as  we  have 
said,  a  matter  of  law. 

Referring  a  little  more  in  detail  to  the  tes- 
timony of  O'Connell  as  to  the  date  of  the  pay- 
ment of  the  premium  and  some  other  mat- 
ters, he  says: 

"After  taking  the  application,  I  did  not  report 
to  the  company  until  it  was  sent  in ;  did  not  ask 
company  anything  relative  to  it  before  sending 
it  in  ;  remitted  the  money  for  Harding's  applica- 
tion to  the  company  when  I  gave  the  receipt 
He  (Harding)  told  me  he  would  pay  me  the  next 
Saturday   night   after   this  application,   and  I 

fave  him  the  receipt  when  be  paid;  that  was 
iatnrday,  and  it  went  in  Monday,  if  I  remember 
right.  Do  not  remember  date  I  gave  receipt  to 
Mr.  Harding;  I  think  it  was  Saturday,  because 
he  said  he  would  be  in  Saturday,  aiid  it  seems  to 
me  it  was  Saturday  evening,  9  or  10  o'clock ; 
yes,  it  was  Saturday  evening  previous  to  when 
he  was  hart.  I  could  not  tell  you  if  he  was  hurt 
the  Monday  after  he  paid.  If  July  4th  was  on 
Saturday  and  July  llth  on  Saturday,  I  would 
not  say  which  date  he  paid,  because  I  did  not 
keep  any  track  of  it.  If  the  receipt  shows  July 
llth,  it  must  be  the  date  he  paid  me  the  mon- 
ey ;  if  the  receipt  shows  July  llth,  I  sent  tha 
application  in  the  Monday  following,  which 
was  the  13tb,  I  think." 

Redirect  examinatloii : 

"It  was  the  4th  day  of  July  he  paid  me,  or 
the  evening  before,  bat  he  agreed  to  pay  It 
Saturday  night" 

Appellant  concedes  that  the  receipt  given 
by  O'Connell  for  the  premium  is  dated  July 
llth.  We  think  that,  under  the  record,  a 
finding  that  deceased  paid  this  premium  pri- 
or to  Saturday  evening,  July  11,  1914,  would 
not  sustain  a  verdict  ot  the  Jury  had  th^  so 
found.  It  should  be  said,  further,  that  the 
application  shows  that  applicant  was  a  farm- 
er, and  one  of  the  questions  therein  is  as  tO> 
whether  his  total  Income  was  at  least  $600 
ammaUy,  and  he  answered,  "No."  The  evi- 
dence of  the  defendants 8  officers  is  that  they 
did  not  issue  a  policy  on  Harding's  apiHica- 
tion,  because  there  was  no  money  accompany- 
ing the  application,  and  because  the  appll- 
oant  could  not  qualify  fov  Insurance;  that 
they  did  not  issue  policies  where  the  Income 
ot  a  farmer  Is  less  than  $600,  and  for  other 
reasons.  We  are  of  opinion  that  under  thUf 
record  a  verdict  fbr  plaintiff  could  not  be 
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snstalned,  and  that  therefore  the  court  right- 
ly directed  a  verdict 

[2]  2.  At  the  close  of  plalntUTs  testimony, 
the  defendant  moved  the  court  for  a  directed 
verdict,  which  waa  overruled,  and  at  the 
close  of  all  the  testimony  the  motion  was  re- 
newed with  an  additional  ground,  and  this 
was  snstalned.  Appellant  concedes  the  rule 
to  be  that  appellee,  to  save  his  motion,  must 
renew  It  at  the  close  of  all  the  evidence,  but 
says  that  under  the  rule  announced  In  Phil- 
lips V.  Phillips,  93  Iowa,  615,  61  N.  W.  1071, 
and  like  cases,  that  the  court,  having  held  in 
the  first  ruling  that  there  was  sufBclent  evi- 
dence to  take  the  case  to  the  jury,  be  could 
not  put  himself  in  the  place  of  the  jury  and 
weigh  the  evidence  and  pass  upon  the  credi- 
bility of  the  several  witnesses.  This  is  the 
rule  where  plaintiff  has,  as  this  court  found 
in  the  Phillips  Case,  made  a  case.  But,  as 
saM  by  Mr.  Justice  Deemer  In  McGlade  v. 
CXty  of  Waterloo,  156  N.  W.  680,  there  are 
some  exceptions  to  this  rtde.  In  the  Phil- 
lips Case,  at  page  617,  the  court  said  that  at 
the  conclusion  of  plalntlfC's  evidence  the 
court  held  that  plaintiff  had  made  a  case  re- 
quiring its  submission  to  the  Jury,  and  this 
court  said  that  that  holding  was  undoubtedly 
correct,  and  again  at  page  618  the  court  said 
that  if,  as  the  court  properly  held,  the  con- 
testants when  they  closed  their  evidence  in 
chief  had  overcome  the  burden  which  the 
law  cast  upon  them,  aiM  had  in  additlMi 
thereto  made  a  prima  fade  case  requiring 
the  submission  of  the  issue  of  mental  capac- 
ity to  the  Jury,  it  Vloes  not  matter  what  ev- 
idence was  thereafter  Introduced,  the  case 
was  for  the  jury.  But  suppose  the  court  in 
ruling  on  the  first  motion  was  in  error,  and 
that  in  fact  the  evidence  was  not  sufficient 
to  sustain  a  verdict  for  ■plaintiff,  had  one 
been  returned,  is  the  court  thereafter  preclud- 
ed 1tob\  dianging  his  mind  if  satisfied  that 
he  was  in  error  in  the  first  ruling?  And 
wouKd  he  be  precluded  from  granting  a  new 
trial  if  he  was  satisfied  from  the  entire  rec- 
ord that  the  verdict  was  not  sustained?  It 
was  said  in  the  McGlade  Case  that : 

"If  at  the  conclusion  of  plaintiff's  testimony 
there  is  enough  to  take  the  case  to  a  Jury,"  etc. 

We  think  this  means  ttiat  if  diere  is,  in 
fact,  sufficient  evidence  to  take  tlie  case  to 
the  jury,  then  the  introdoctioD  of  further  tes- 
timony by  defendant  leaves  the  matter  for 
the  determination  of  the  jury  unless,  as  In 
that  case,  the  physical  facts  are  such  and  so 
strong  as  to  show  that  on  the  whole  case  a 
verdict  for  plaintiff  was  not  warranted,  then 
the  court  may  sustain  the  verdict  at  the 
dose  of  all  the  testimony.  In  the  present 
case  one  of  the  qoestloos  waa  whether  it  was 
reasonably  probaUe  that  defendant  would 
have  issued  the  policy  had  defendant  and 
its  agents  been  free  from  delay  and  nec^- 
gence.  The  trial  court  may  have  thought  at 
the  close  of  plaintiff's  testimony  that  there 


was  a  jury  question  as  to  whether  deceased, 
Harding,  had  done  all  that  was  required  of 
him  in  the  payment  of  the  premium  on  July 
4th  or  11th,  and  tljat  if  the  Jury  should  find 
that  it  was  on  the  4th  there  might  be  a  jury 
question  as  to  whether  there  was  unreason- 
able delay. 

We  think  that  the  testimony  of  O'Connell 
itself,  taken  altogether,  shows  ttiat  it  was 
on  the  11th  but  the  defendant  introduced  in 
evidence  a  letter  from  O'Connell  which  we 
thliilc  has  a  tendency  to  show  that  he  Qid  not 
inclose  the  Post  Office  order  for  $4  with  the 
application,  and'  that  It  had  not  then  been 
paid.  There  is  some  other  testimony  bearing 
on  this  question;  and,  as  said,  the  receipt 
shows  that  it  was  paid  on  the  11th  of  July. 
In  addition  to  this  the  officers  of  defendant 
testified  that  the  policy  would  not  have  been 
Issued  for  the  reasons  before  stated.  So  ttiat. 
taking  the  entire  recoiM  togethet,  we  think 
that  a  verdict  fOr  plaintiff  conld  not  ber  sus- 
tained. 

(31  3.  Lastly,  it  Is  urged  by  appellant  that 
the  court  erred  in  v^nslng  to  permit  plain- 
tiff to  introduce  testimony  as  to  oral  state- 
ments made  by  the  agent  at  the  tline  of  the 
taking  of  the  application.  Sndi  statements 
might  or  might  not  be  proper.  If  the  agent 
had  attempted  to  give  his  legal  opinion  in 
regard  to  some  question  in  connection  vrith 
the  application,  it  might  not  be  proper. 

Appellant  states  in  argument  what  be  ex- 
pected to  show,  and  if  we  could  consider 
that,  it  is,  to  say  the  least,  doubtful  whether 
it  would  be  competent,  but  there  is  nothing 
in  the  record  to  Indicate,  either  from  the 
form  of  the  questloh  or  by  an  otter  to  prove, 
what  plaintiff  sought  to  show. 

It  is  our  conclusion  that  the  Jifdgment  of 
the  district  court  was  right,  and  it  is  there- 
fore affirmed. 

Affirmed. 

GATNOR,  0.  Jn  and  WEAVER  and  STE- 
VENS, JJ.,  concur. 


VANDBVENTER  v.  NELSON,  Sheriff. 
(No.  81202.) 

(Supreme  Court  of  Iowa.     June  25,  1917J 

1.  exkuftioks  9=945— instbumxntalitdcs  ov 
Eabninq  Livino. 

If  B  traction  engine  is  one  of  the  instrumen- 
taiitiea  by  which  an  execution  debtor  habitually 
earns  a  Uving  for  himself  and  family,  it  is  ex- 
empt from  execution,  and  levy  of  execution  is 
unlawful,  and  the  debtor  may  recover. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  H  66-61.] 

2.  ExKicpnoNS  «=>15— iNaTBTTUKNTAums  or 
XUbkino  Livino. 

A  tlireshing  machine  used  by  a  fardler  to 
thresh  his  own  grain  and  to  thresh  that  of  oth^ 
ers  for  hire  is  not  exempt  from  execution. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  ii  S6-61.] 
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3.  Appeal  awd  Sbbob  «=»1068(4)— Scofb  o» 
Ekveew— HAEirr.E88  Ebbob. 

Brror,  if  a^y,  in  instructions  on  measure  of 
damages  la  barmleaB  where  the  rule  of  law  as  to 
liability  was  correctly  stated  and  the  jury  found 
for  defendant. 

[Ed.  Note.— Ii\)r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4228;  Trial,  Cent.  Dig.  §f 
484,  558.] 

4.  ExKMPTToNs  ®=3»116— Necessity  of  Notice. 

In  spite  of  Code,  |  3991,  aa  to  the  officer's 
duty  in  levying  an  execution,  requiring  notice 
from  the  defendant  of  the  exemption,  a  defend- 
ant did  riot,  under  section  4017,  waive  his  right 
to  damages  for  wrongful  levy  because  of  his  fail- 
nre  to  give  the  notice. 

[Ed.  Note.— For  other  casea,  see  Sixemptiong, 
Cent  Dig.  i  137.] 

Appeal  from  District  Court,  HamlltOD 
County;  R.  M.  Wrigbt,  Judge. 

Action  at  law  to  recover  damages  on  ac- 
count of  the  tudawfnl  levy  of  an  execution. 
The  material  facts  are  stated  in  the  opinion. 
The  Jury  returned  a  verdict  for  the  defend- 
ant   Affirmed. 

F.  J.  Lund  and  D.  C.  Chase,  both  of  Web- 
ster City,  for  appellant  Wesley  Martin  and 
W.  J.  Covll,  both  of  Webster  City,  for  ap- 
pellee. 

STBVB^NS,  3.  Defendant,  as  sheriff,  lev- 
ied under  execution  upon  a  threshing  ma- 
chine and  traction  engine  as  the  property  of 
plaintiff.  M.  J.  Vandeventer  caused  notice 
to  be  served  upon  the  sheriff  claiming  to  be 
the  holder  of  a  mortgage  npon  the  threshing 
machine  and  engine.  After  some  time  had 
elapsed  the  ttherlff  released  the  machinery 
from  the  levy  because  the  Judgment  creditor 
refused  to  give  him  an  hidemnifyliig  bond. 

Plaintiff  averred  in  his  petition  that  he 
was  a  mechanic,  earning  his  living  by  thresh- 
ing, hulling  grains  and  seeds,  and  doing 
other  work  In  which  he  used  said  engine; 
that  they  were  the  necessary  tools  and  in- 
struments by  which  he  earned  his  Uvbig; 
that  he  was  a  resident  head  of  a  family,  and 
that  said  property  was  exempt  from  execu- 
tion; that  the  sheriff  unlawfully  retained 
possession  thereof  and  demanded  damages 
for  the  loss  of  the  use  of  the  property,  and 
to  the  pr<^perty  resulting  from  the  negligence 
of  the  sheriff  In  falling  to  proi)erIy  care  for 
and  protect  the  same  while  held  under  execu- 
tion. He  further  diarged  that  the  detention 
of  the  property  by  the  sheriff  was  malicious 
and  asked  Judgment  for  exemplary  damages. 
Defendant  in  answer  admitted  the  levy,  aver- 
red that  the  property  was  left  In  the  posses- 
sion of  plaintiff;  that  If  same  was  injured 
It  was  because  of  his  own  negligence  and 
without  fault  o'  defendant;  that  the  execu- 
tion was  regular  upon  Its  face;  that  be 
was  fully  protected  in  making  the  levy.  The 
court  withdrew  from  the  Jury  the  question 
of  exemplary  damages,  and  the  evidence 
tended  to  show  that  the  property  was  per^ 
mltted  to  remain  on  the  premises  where  the 
levy  was  made  and  that  appellant  used  the 


same  to  some  extrat  In  threshing  on  the 
premises,  and  the  sheriff  testified  that  he 
told  plaintiff  to  go  ahead  and  use  the  ma- 
chinery If  he  wanted  to.  There  was  conflict 
in  the  evidence,  as  to  Important  and  material 
matters. 

I.  The  court  Instructed  the  Jury  that  the 
separator  levied  npon  was  not  exempt  from 
execution,  and  submitted  to  it  the  question 
as  to  whether  or  not  the  traction  engine 
was  one  of  the  instrumentalities  by  which 
the  plaintiff  habitually  earned  a  living  for 
himself  and  family,  and  Informed  the  Jury 
that  If  they  so  found,  then  same  was  exemi:^ 
from  execution,  and  the  levy  was  unlawful, 
and  plaintiff  would  be  oitltled  to  recover  the 
fair  reasonable  value  of  the  use  of  the  ea- 
glne  during  the  time  plaintiff  was  deprived 
thereof  by  reason  of  said  levy,  and  such  dam- 
ages, if  any,  to  said  engine  thab  resulted 
proximately  from  the  levy. 

It  is  claimed  by  appellant  that  the  Instruc- 
tion was  enoneouB  because  It  stated  that  the 
separator  was  not  exempt  from  execution, 
and  that  it  permitted  plaintiff  to  recover 
damages  to  the  engine  and  for  the  loss  of 
the  use  thereof  only  in  case  the  Jury  found 
the  same  to  be  exempt  It  is  true  that  the 
court,  after  giving  tbe-Joiy  the  correct  rule 
for  determining  whether  the  engine  was  ex- 
empt or  not,  added  the  clause  relating  to 
damages,  but  evidently  did  not  pretend  to 
fully  state  the  measure  of  plalntlfTs  recovery 
in  this  instruction,  but  only  sought  to  advise 
the  Jury  that  plaintiff  would  be  entitled  to 
recover  damages  If  the  execution  was  wrong- 
fully levied  upon  the  property. 

[1,2]  The  instruction,  In  so  far  as  same 
submitted  to  the  Jury  the  question  as  to 
whether  the  engine  was  exempt  or  not,  was 
clearly  correct  'de  court  also  correctly  in- 
formed the  Jury  that  the  separator  was  not 
exempt  from  execution.  Meyer  v.  Meyer,  23 
Iowa,  875. 

II.  The  court  In  its  Instruction  No.  4  stat- 
ed, in  substance,  that  it  was  the  duty  of  the 
sheriff,  after  levying  upon  the  property,  to 
give  it  such  care  as  a  reasonably  prudent 
and  careful  man  would  give  the  same  under 
like  drcnmstances,  and  that  If  he  failed  to 
do  this,  then  he  would  be  liable  for  any  dam- 
ages to  the  separator  resulting  from  the 
want  of  such  care  during  the  time  plaintiff 
was  deprived  thereof  by  reason  of  the  levy, 
and  that  the  measure  of  plaintiff's  recovery 
would  be  the  difference.  If  any,  in  the  value 
of  the  separator  at  the  time  of  the  levy  and 
Its  value  at  the  time  the  levy  was  released. 
The  court  In  an  Instruction  No.  4%  said: 

"If  you  find  that  the  property  levied  upon  by 
the  defendant  as  sheriff  was  the  property  of 
the  plaintiff  and  was  at  the  time  exempt  front 
execution,  then  you  are  instructed  that  it  was 
the  duty  of  the  plaintiff  at  the  time  of  the  levy 
or  thereafter  to  claim  such  exemption  and  to 
request  the  defendant  to  release  said  property 
because  of  such  exemption,  and  the  defendant 
would  not  be  liahle  for  the  detention  of  said 
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jiroperty  antil  such  time  as  knowledge  or  notice 
was  in  some  way  brought  home  to  him,  if  it 
was  brought  home,  that  his  levy  was  unlawful. 
If,  however,  you  should  find  from  a  preponder- 
ance of  the  evidence  that  the  defendant  did  have 
knowledge  or  notice  that  should  have  caused  him 
to  release  the  said  property,  and  he  did  not  do 
so,  then,  in  such  case,  his  detention  of  the  prop- 
erty, after  such  notice  or  knowledge,  was  unlaw- 
ful, and  he  would  be  responsible  for  all  damages, 
if  any,  resulting  from  his  wrongful  detention  of 
said  property." 

Plaintiff  excepted  to  botb  of  said  inatruc- 
tions  before  same  were  read  to  the  jury.  He 
complains  because  the  court  failed  to  in- 
clude engine  with  the  separator  in  the  first, 
and  that  tbe  latter  was  erroneous  because, 
under  the  holdings  of  this  court,  defmdant 
was  not  required  to  give  the  sheriff  notice 
as  stated  In  the  Instruction. 

[8]  The  instructions  on  the  measure  of 
damages  were  not  very  satisfactory,  but  the 
rule  of  law  as  to  defendant's  liability  was 
correctly  stated  and,  if  the  Jury  had  found 
in  faTor  of  the  plaintiff,  the  failure  to  prop- 
erty state  the  measure  of  damages  might 
have  become  ground  for  reversal;  but  as 
the  Jury  found  that  plaintiff  was  not  enti- 
tled to  recover,  it  cannot  be  said  that  the 
failure  of  the  court  to  correctly  state  the 
measure  of  damages  was  prejudicial,  and 
this  cause  should  not  be  reversed  on  account 
ttiereof. 

[4]  III.  Section  8991  of  the  Ck>de  is  as  fol- 
lows: 

"An  ofBcer  is  bound  to  levy  an  execution  on 
any  personal  property  in  the  possession  of,  or 
that  be  has  reason  to  believe  belongs  to,  the  de- 
fendant, or  on  which  the  plaintiff  directs  him  to 
levy,  unless  he  has  received  notice  in  writing 
under  oath  from  some  other  person,  his  agent 
or  attorney,  that  such  property  belongs  to  him; 
stating  the  nature  of  his  interests  therein,  how 
and  from  whom  he  acquired  the  same,  and  con- 
sideration paid  therefor;  or  from  the  defendant, 
that  the  property  is  exempt  from  execution ;  but 
failure  to  give  such  notice  shall  not  deprive  the 
party  of  any  otlier  remedy.  Or,  if  after  levy  he 
receives  such  notice,  such  officer  may  release  the 
property  unless  a  bond  is  given  as  provided  in 
the  next  section;  but  the  officer  shall  be  pro- 
tected from  all  liabiUty  by  reason  of  such  levy 
until  he  receives  such  written  notice." 

Plaintiff  was  present  at  the  time  of  the 
levy  of  the  execution,  and  made  no  claim 
that  the  property,  or  any  part  of  it,  was  ex- 
empt from  execution.  It  is  true  that  under 
the  provisions  of  section  4017  he  did  not 
waive  his  right  to  bring  action  for  damages 
on  account  of  a  wrongful  levy  because  of 
such  failure.  It  was  the  duty  of  the  sheriff 
to  levy  upon  any  property  which  he  found 
in  the  i>osse8slon  of  the  jndgment  debtor. 
The  court  in  Blair  v.  Fritz,  162  Iowa,  716, 
144  N.  TV.  611,  expressed  doubt  as  to  the 
corre<^es8  of  its  holding  in  Upp  v.  Neuh- 
ring,  127  Iowa,  713,  in  which  the  court  ap- 
parently held  the  notice  required  by  the 
statute  was  not  am>llcable  to  the  defendants 
•Hie  writer  of  the  opinion  evidently  overlook- 
ed changes  In  the  statute.  The  provision 
of  the  statute  above  quoted  Is  very  plain. 


The  instruction  given  the  Jury  by  the  court 
was  more  favorable  than  plaintiff  was  prob- 
ably entitled  to  under  the  statate. 

IV.  Appellant  complains  of  the  refusal  of 
the  court  to  give  a  certain  requested  instruc- 
tion, and  of  the  admission  of  testimony  over 
his  objections.  The  instruction  was  not  proiK- 
er,  and  the  court  rightly  refused  to  give  the 
same;  The  objection  to  the  admission  of 
some  of  the  testimony  might  have  been  prop- 
erly sustained,  but  it  is  quite  apparent  that 
no  prejudice  resulted  from  the  rulins  of  the 
court 

The  verdict  of  the  Jury  finds  ample  sap- 
port  in  the  testimony,  and  no  reversible  er- 
ror appears  in  the  record.  The  Judgment 
of  the  lower  ooort  is  therefor*  affirmed. 

OAYNOR,  0.  J.,  and  WEAVES  and  PBBS- 
TON,  JJ.,  concur. 


ABAfSTRONG-McOIIBNAHAN     OO.     r. 

BHOADS  (OBDAR  BAPIDS  OIL  CX>., 

aarHlshee).     (No.  S1364.) 

(Supreme  Court  of  Iowa.    June  26,  1917.) 

1.  EXEHFTIONS  «=»16— "HBAD  OF  PaMILT." 

The  husband  and  father  who  resides  with 
and  supports  his  wife  and  children  is  the  "head 
of  the  family,"  although  the  wife  under  some 
circumstances  may  become  the  head  of  a  family. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  K  15-1». 

For  Other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Head  of  a  Family.] 

2.  KzEKPTioNS  (Ss3l6— "Head  op  FAinLT." 

A  husband  who  was  separated  from  his  wife 
by  a  decree  of  divorce  which  awarded  her  the 
custody  of  the  children,  and  who  had  conveyed 
his  equity  in  his  former  homestead  to  the  par- 
ents of  his  divorced  wife  in  consideratjon  of 
which  they  agreed  to  support  his  minor  children, 
was  not  a  "head  of  a  family"  so  as  to  claim 
exemption  of  90  days'  wages  from  garnishment. 
[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  H  16-19.] 

Appeal  from  District  Court,  Linn  County; 
John  T.  Mofilt,  Judge. 

•Appeal  from  a  Judgment  of  district  court 
of  lAnn  county,  Iowa,  releasing  attachment 
and  discharging  garnishee  upon  ground  that 
the  money  due  was  for  earnings  due  the  de- 
fendant as  the  head  of  a  family.  Plaintiff 
appeals.    Reversed. 

L.  M.  Krntz,  of  Cedar  Rapids,  for  appel- 
lant 

STEVENS,  J.  The  Cedar  Rapids  Oil  Com- 
pany was  garnished  on  execution  December 
10,  1915,  as  a  supx>osed  debtor  of  Thomas 
Bhoads  defendant  Defendant  filed  a  duly 
verified  application  asking  that  said  garnish- 
ment be  released  upon  Uie  ground  that  he 
was  a  resident  head  of  a  family ;  that  the 
amount  due  from  the  garnishee  was  money 
earned  as  a  laborer  within  90  days  preceding 
the  date  of  the  garnishment  The  court  held 
the  funds  In  the  hands  of  the  garnishee  ex- 
empt from  execution  and  released  the  gar- 
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nlshment.  The  amount  Involved  being  less 
than  $100,  the  court  certified  that  the  cause 
Is  one  in  whidi  ah  appeal  should  be  allowed. 

The  abstract  does  not  set  out  the  evidence, 
but  the  court  made  a  finding  ot  facts  and 
certified  that  defendant  was  divorced  from 
his  wife  la  1012  upon  the  application  of 
bis  wife,  who  was  granted  the  full  care  and 
custody  of  aU  the  minor  children,  which 
were  all  the  children  defendant  had;  that 
his  wife  was  awarded  Judgment  for  $1,500 
permanent  alimony ;  that  privilege  was  grant- 
ed defendant  to  visit  bis  children  at  suitable 
times;  that  at  the  time  the  decree  was  en- 
tered he  turned  over  to  bis  wife's  paraits  his 
equity  In  a  home  he  had  been  buying  on  con- 
tract, in  consideration  for  which  the  grand- 
parents agreed  to  keep  and  care  for  said 
children ;  that  they  have  lived  with  their  said 
grandparents  since  that  time ;  that  defendant 
has  not  lived  with  his  wife  nor  has  he  lived 
la  the  family  with  his  «diildren  since  that 
time,  nor  has  he  remarried,  but  has  lived  by 
himself  all  of  the  time  in  rooming  and  board- 
ing houses,  has  frequently  visited  the  cliU- 
draa  for  a  few  hours  at  a  time,  and  has  con- 
tributed to  their  sui^ort  at  Irregular  inter- 
vals, dothing,  shoes,  etc.,  whenever  he  thought 
they  needed  such  necessities,  but  has  in  no 
way  contributed  toward  their  board  and 
lodging  or  In  any  other  way,  except  turning 
over  the  equity  in  his  former  home.  He  has 
stood  gpod  for  medical  and  hospital  services 
for  said  children.  AU  the  money  In  the 
bands  of  garnishee  was  the  personal  earn- 
ings of  defendant,  and  was  earned  within  90 
days  next  preceding  the  gamlahment  Plain- 
tur  appeals. 

I.  The  statute  under  whldi  the  court  held 
the  funds  In  the  hands  of  the  garnishee  ex- 
empt from  execution  Is  Code,  {  4011,  which 
makes  the  personal  earnings  of  a  debtor  who 
Is  a  resident  head  of  a  family  earned  at  any 
time  within  90  days  of  the  levy  exempt  fnmi 
liability  for  debt.  The  sole  question  pre- 
setted on  this  appeal  Is  whether  or  not  the 
defendant  at  the  time  was  the  bead  of  a 
family.  The  authorittes  defining  "fiimily" 
and  "head  of  a  family"  have  been  several 
times  collected  and  reviewed  by  this  court, 
and  it  Is  unnecesary  to  again  extensively  re- 
view the  same.  In  Linton  v.  Crosby,  66 
Iowa,  386,  9  N.  W.  811,  41  Am.  Rep.  107,  a 
family  Is  defined  as  "the  collective  body  of 
persons  who  live  In  a  house  under  one  head 
or  manager."  See,  also,  Emerson  v.  Leonard, 
96  Iowa,  311,  65  N.  W.  153,  69  Am.  St  Rep. 
872;  Fullerton  v.  Sherrill,  114  Iowa,  611,  87 
N.  W.  419;  Fox  v.  Waterloo  National  Bank, 
126  Iowa,  481,  102  N.  W.  424;  Sheehy  v. 
Scott,  128  Iowa,  551,  104  N.  W.  1139,  4  L.  R. 
A.  (N.  S.)  366;  In  re  Estate  of  Bishop,  130 
Iowa,  250,  106  N.  W.  637 ;  Blair  v,  Fritz,  162 
Iowa,  716,  144  N.  W.  611. 

[1]  The  husband  and  father  who  resides 
with  and  supports  his  wife  and  children  Is 
uniformly  beld  to  b«  the  head  of  a  family. 


TiM  wife,  however,  under  some  circumstanc- 
es may  become  the  head  of  a  family. 

In  Linton  v.  Crosby,  supra,  the  husband 
and  wife  had  lived  separate  and  apart  for 
seven  years,  during  which  time  he  neither  ooo- 
tributed,  nor  was  asked  to  contribute,  to  her 
support  He  lodged  in  his  office  and  boarded 
in  the  family  of  others.    The  court  said: 

"In  the  absence  of  a  statute  so  providing,  it 
is  difficult  to  see  why  a  person  boarding  in  the 
family  of  others  and  lodging  in  his  office  for 
seven  years  can  at  the  expiration  of  that  time 
be  regarded  as  a  family,  or  the  head  of  one. 
It  is  true  a  person  may  be  a  boarder  and  yet 
the  bead  of  a  family.  But  in  order  to  consti- 
tute him  such  the  boarding  must  be  regarded 
as  of  a  temporary  character.  •  •  *  The  mere 
fact  he  was  liable  for  her  support  should  not, 
we  think,  make  him  the  head  of  a  family.  Mo 
famQy  relation  as  generally  understood  existed 
between  himself  and  wife.    The  policy  and  in- 

tv 
great  or  small. 


tent  of  the  statute  is  to  exempt  certain  property 
because  the  support  of  a  family,  great  or  small, 
is  cast  upon  the  uead  thereof.    Such  family  must 


have  an  actual  existence,  as  distinguished  from 
one  that  exists  theoretically  only." 

In  Bmerson  v.  Leonard,  supra,  the  court 
held  that  a  widow  who  lived  alone,  and  sup- 
ported herself  and  others  when  they  were  de- 
pendent upon  her  by  dressmaking,  was  not 
the  head  of  a  family  after  there  ceased  to 
be  any  one  residing  with  and  dependent  upon 
her.    The  court  said: 

"There  cannot  be  a  head  of  a  family  where 
there  is  no  familv.  It  is  not  material  that  there 
was  once  a  family,  if  it  has  ceased  to  exist" 

The  court  in  Clemans  v.  Fenfield,  111  Iowa, 
511.  82  N.  W.  W7,  held  that  a  divorced  wife 
did  not  have  a  homestead  right  in  the  prop- 
erty used  by  her  and  her  husband  as  a  home- 
stead and  which  was  conveyed  to  her  by  her 
husband  at  the  time  the  divorce  was  granted 
In  payment  of  alimony;  that  the  property 
lost  Its  homestead  character  at  the  time  of 
the  divorce  because  of  the  dissolution  of  the 
family  and  the  abandonment  thereof  by  the 
divorced  wife. 

In  E^illerton  v.  Sherrill,  supra,  the  ques- 
tion involved  was  the  right  of  a  homestead 
exemption.    It  was  held: 

"That  for  the  benefit  of  the  family  the  law 
exempts  the  home  from  the  burden  that  rests 
on  all  other  property  of  bein|;  appropriated  to 
the  debts  of  toe  owner.  The  immunity  depends 
on  two  contingencies:  First,  occupancy  as  a 
home;  second,  that  the  owner  shall  nave  a  fam- 
ily. When  either  ceases,  the  exemption  is  at  an 
end.  There  can  be  no  more  reason  for  homing 
that  a  man  who  has  lost  his  family  shall  con- 
tinue to  preserve  an  exempt  homestead  because 
he  once  had  a  family  than  for  saying  the  house 
which  has  once  been  exempt  while  occupied  as 
a  homestead  shall  continue  to  be  exempt  al- 
though totally  abandoned  as  a  residence. 

The  remaining  cases  cited  variously  define 
the  head  of  a  family. 

"Exemption  laws  are  enacted  to  prevent  the 
unfortuilate  citizen  from  having  all  the  neces- 
saries of  life  swept  away  and  to  preserve  for 
him  certain  things  reasonably  necessary  to  ena- 
ble him  to  earn  a  livelihood  for  himself  and  fam- 
ily. The  sole  purpose  of  all  such  laws  is  to 
protect  the  citizens  of  the  state  from  being  re- 
duced by  financial  misfortune  to  absolute  want, 
and  to  encourage  industry  and  thrift  and  the 
building  up  of  homes  by  placing  beyond  the 
reach  of  creditors  the  hUBeatead  and  such  tools. 
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implements,  or  appliances  as  a  man  may  reouire 
to  prosecute  his  baslness.  whatever  his  walk  in 
life  or  his  occupation  may  be.  Every  man,  even 
the  extravagant  and  improvident,  owes  a  first 
duty  to  those  immediately  dependent  upon  him. 
Ana  so  it  is  that  the  state  has  an  interest  that 
no  citizen  shall  be  reduced  to  a  condition  of 
destitution  so  as  to  be  prevented  from  prosecut- 
ing useful  industrial  employments  for  which  he 
may  be  fitted,  and  that  families  shall  not  be 
deprived  by  extravagance  or  misfortune  of  the 
shelter  and  comforts  necessary  to  health  and 
activity."  Sectimi  3, 11  R.  O.  U  492,  and  cases 
cited;  Heatoa  v.  Sawyer,  60  Vt.  495,  15  AtL 
106. 

In  the  case  last  dted,  where  the  right  of 
the  wife  to  claim  a  homestead  right  in  the 
premises  of  her  husband  after  her  divorce 
was  Involved,  the  court  said: 

"By  the  decree  of  divorce  procured  by  the  de- 
fendant, with  the  custody  of  the  minor  children 
decreed  to  her,  they  thereafter  cease  to  be  a 
part  of  the  family  of  Norman  D.  Sawyer.  She, 
without  remarriage,  could  never  become  his  wid- 
ow. The  minor  children  without  a  change  in 
the  decree  could  never  become  or  constitute  a 
part  of  his  family,  over  whom  he  could  exercise 
parental  control  or  whom  he  owed  the  duty 
of  personal  care  and  support." 

To  the  same  effect  see  Holcomb  ▼.  H(fl- 
comb,  18  N.  D.  B«l,  120  N.  W.  647,  21  Ann. 
Oas.  114S;  Wlggln  t.  Buzzell,  68  N.  H.  320 ; 
Cooper  T.  Cooper,  24  Ohio  St  488.  The  Su< 
preme  Oourt  of  Nebraska,  In  Roberts  v. 
Moody,  30  Neb.  683,  46  N.  W.  1013,  27  Am. 
St  Rep.  428,  held  to  the  contrary. 

The  Supreme  CJourt  of  Missouri,  In  Cald- 
well V.  Ryan,  210  Mo.  30,  108  S.  W.  687,  16 
h.  R.  A.  (N.  S.)  404,  124  Am,  St  Rep.  717, 
14  Ann.  Cas,  314,  referring  to  exemption 
laws,  said: 

"The  statutes  of  exemption  were  conceived  in 
mercy  for  the  unfortunate  debtor,  and  are  to  be 
construed  in  that  spirit,  but  they  are  not  to 
be  oonstmed  to  give  him  what  in  common  hon- 
esty does  not  belong  to  him.  *  *  *  The  stat- 
ute of  exemption  was  made  to  cover  as  with  a 
shield  what  the  unfortunate  debtor  has  in  his 
possession  when  the  officer  comes  with  a  writ  to 
take  it  from  him.  It  was  not  made  to  arm  him 
as  with  a  sword  to  levy  contribution  on  his 
neighbor." 

[2]  The  defendant  In  the  case  at  bar  did 
not  reside  with  his  wife  or  minor  children ; 
Vfaa  separated  from  them  by  a  decree  of  dl- 
Torce.  Under  the  decree  he  was  deprived  of 
the  rfg^t  to  exercise  custody  or  control  over 
them.  He  bad  conveyed  his  equity  in  his 
former  homestead  to  the  parents  of  his  di- 
vorced •wife  In  consideration  of  which  they 
agreed  to  maintain  and  support  defendant's 
minor  dilldren.  All  that  appears  in  the  rec- 
ord is  that  he  occasionally  visited  the  cbll- 
dren  and  voluntarily  contributed  clothing  and 
paid  for  medical  services  rendered  the  chil- 
dren. He  was  in  no  sense  the  head  of  a 
family.  The  statute  exempting  personal 
earnings  was  never  intended  to  aid  an  Indi- 
vidual to  avoid  the  payment  of  his  honest 
debts,  but,  as  above  stated,  to  preserve  a  cer^ 
tain  advantage  in  favor  of  the  family  de- 
pendent upon  him  for  support  While  ex- 
emption statutes  are  to  be  glren  a  liberal 


CMostructlon  in  carrying  out  their  purpose, 
they  should  never  become  a  means  of  ena- 
bling improvident  debtors  to  avoid  the  pay- 
ment of  obligations  arising  after  they  have 
ceased  to  properly  come  within  the  purview 
of  the  statute. 

It  is  our  conclusion  that  the  funds  in  the 
hands  of  the  garnishee  were  not  exempt  to 
the  defendant,  and  that  the  judgment  of  the 
lower  oourt  should  be,  and  is,  reversed. 

Reversed. 

OATNOR,  C.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concurring. 


HEMINOER  et  al.  t.  OARNET  et  sL* 
(No.  31324.) 

(Supreme  Court  of  Iowa     June  23,  1917.) 

Deeds  (e=:>211(4)— Action  to  Set  Asidk  Deed 

—Evidence. 
In  action  by  parents  against  chlldreo  to 
set  aside  contract  and  deed  providing  for  par- 
ents' support  during  their  lives,  on  ground  of 
undue  influence  and  breaches  of  conditions,  evi- 
dence held  not  to  warrant  relief  prayed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Jl  641,  642.] 

Appeal  from  District  Court  Von  Bnren 
County;  D.  M.  Anderson,  Judge. 

Suit  to  set  aside  and  to  rescind  a  ccm- 
tract  and  deed.  A  counterclaim  was  Inter- 
posed, and  on  hearing  both  the  petition  and 
counterclaim  were  dismissed.  Both  ■  parties 
appeal;  that  of  defendants  being  first  per- 
fected.   Modified  and  remanded. 

Walker  tc  McBeth,  of  Keosauqua,  for  ap- 
pellanta  J.  C.  Calhoun  and  A.  L.  Hemlnger, 
both  of  Keosauqua,  for  appellees. 

I<ADD,  J.  The  plaintiffs  had  lived  on  the 
farm  In  controversy  since  1858,  with  the  ex- 
ception of  two  short  intervals,  and  had  there 
reared  their  family  of  six  children.  Two 
sons  had  died,  one  leaving  a  son  and  the 
other  a  daughter.  Their  son  Fred  had  oper- 
ated the  farm  on  a  sort  of  partnership  basis 
for  several  years  prior  to  1906  or  1906,  when 
he  sold  66  acres  of  his  form  adjoining  tc  a 
neighbor  and  44  acres  thereof  bade  to  his 
mother,  from  whom  he  had  purchased  the 
entire  tract  some  years  previous,  and  went 
to  Canada.  Plaintiffs  took  care  of  the  farm 
from  then  on  until  about  the  1st  of  March, 
1912.  Owing  to  the  weight  of  years,  the  hus- 
band, Valentine,  wrote  to  Fred  that  they 
would  sell  the  place  to  him  for  $13,000,  re- 
serving the  occupancy  of  the  house  during 
their  lives.  Fred  declined  the  offer,  and 
proposed  to  pay  $11,000.  This  was  not  ac- 
cepted, and,  upon  an  account  of  this  being 
given  to  Mra  Carney,  who  then  lived  at 
Charleston,  111.,  by  her  sister,  Mrs.  Fowler, 
who  was  visiting  her,  the  former  sent  word 
to  plaintiffs  that  she  and  her  husband  would 
like  the  <vpoitunity  to  boy  the  farm.   There- 


4s»For  othsr  aaaia  see 


HUM  toplo  and  KBT-NxruBBR  U  all  K(7-MumlMr«d  DlgMU  and  InduMs 
'Rebearlng  denied  September  29,  UlT. 
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up<m  plaintiffs  addressed  the  following  let- 
ter to  Mrs.  Carney: 

"Keosauqua,  Iowa,  Oct  11, 1910. 

"Dear  Chfldren:  I  understand  by  Emma's 
letter -you  would  like  to  have  the  farm.  The 
farm  is  worth  about  $16,000.00.  You  can  have 
it  for  110,000.00  and  what  we  owe  you.  Yon 
can  pay  for  it  on  these  terms,  at  our  death : 
Emma  $3,000.  Amos  $4,000.  Fred  $1,000. 
Blanche  $1,000.    George's  boy  $1,000. 

"And  if  the  last  two  die  before  yon  pay  it  the 
proceeds  to  be  divided  equal.  Or  If  you  wish 
you  can  have  it  made  in  payments.  We  want 
to  hold  the  farm  for  life ;  we  want  $300  a  year 
rent  and  for  you  to  pay  the  tax.  You  will  not 
hare  to  fnrnidi  anything  in  the  house  or  kitchen, 
unless  you  wish,  while  ours  last.  We  will  give 
you  our  best  cow.  We  want  to  keep  one  horse 
for  ua  to  drive.  We  intend  to  sell  everything 
else.  If  you  should  want  anything  you  can 
come  and  buy  it  We  will  make  you  a  deed  "Cor 
the  farm  at  once.  We  will  have  enough  to  pay 
our  funeral  expenses.  I  could  sell  the  farm  for 
more  than  that,  hut  your  Maw  will  not  Let 
us  know  at  once  what  you  will  do,  as  we  want 
to  sell  onr  stuff  at  once,  I  cannot  tend  to  it. 

Dear  Daughter:  If  you  take  the  farm  we  will 
expect  to  live  with  you  the  rest  of  our  lives  and 
expect  you  to  boarri  us  free  of  charge.  The  farm 
ought  to  rent  for  $500  or  more.  Your  Pa  want- 
ed to  go  to  town  but  I  do  not  want  to  go.  I 
guess  I  have  wrote  enoush.    Love  to  all. 

"Mary  L.  Heminger. 
"V.   Heminger. 

Shortly  afterwards  Mrs.  Carney  and  hus- 
band visited  her  parents,  and  as  they  were 
on  the  way  back  arranged  to  take  the 
fann.  Another  son,  an  attorney  at  law, 
Amos,  prepared  the  contract,  and  It  was  for- 
warded to  the  Cameys  for  signature.  It  did 
not  meet  their  approval,  and  they  had  an  at- 
torney at  Charleston  prepare  another  con- 
tract, which  was  forwarded  to  defendants 
and  was  signed  by  them.  The  terms  were 
substantially  those  of  the  letter,  save)  that 
bat  $3,000  was  to  be  paid  Amos,  and  the  $1,- 
000  to  be  used  for  the  care  of  plaintiffs,  If  re- 
quired, and,  if  not,  to  be  divided  between 
Amos,  Mrs.  Fowler,  and  Mrs.  Carney.  The 
plaintiffs  thereupon  conveyed  the  farm  con- 
taining 224  acres  to  the  defendants,  the  deed 
containing  a  condensed  recital  of  the  main 
features  of  the  contract  and  reserving  a 
life  estate  In  the  grantors.  The  Carneys 
went  into  possession  In  February,  1911,  anU 
this  salt  to  set  aside  the  contract  and  deed, 
because  of  having  been  obtained  by  undue 
influence  and  breaches  of  the  terms  ihereot, 
was  begun  August  7,  1913.  We  have  exam- 
ined this  record  with  care,  and  agree  with 
the  trial  judge  In  the  conclnslonet  that  the 
evidence  does  not  warrant  the  relief  prayed. 
In  disposing  of  these  issues  the  opinion  of 
the  district  Judge  is  bo  pertinent  that  we 
quote  exerpta  therefrom  with  approval: 

There  seems 'to  have  been  no  trouble  dur- 
ing the  first  year.  Beginning  In  1912,  more 
or  less  idiflerenoes  arose  betweok  the  plain- 
tiffs and  the  defendants.  When  they  moved 
onto  the  place  the  defendants  purchased  con- 
siderable of  the  property  thereon  belonging 
to  defendants,  and  gave  their  notes  for  It  at 
a  low  rate  of  Interest    Xbey  did  not  pay 


these  notes  when  they  became  due,  and  this 
caused  considerable  feeling.  They  were  even- 
tually paid.  They  got  through  the  year  1912, 
anU  in  the  spring  of  1913  Amos  Heminger 
took  charge  of  the  busdness  for  the  plaintiffs 
and  tried  to  make  an  amicable  adjustment. 
The  defendants  In  the  meantime  had  built 
a  new  bam  on  the  place,  had  rebuilt  a  great 
deal  of  fence,  had  done  some  clearing,  aod 
had  Improved  the  place  generally.  They 
could  not  agree  upon  a  settlement,  and  the 
upshot  of  the  controversy  was  the  bringing 
of  this  suit  In  August,  1913. 

The  first  question  to  determine  is  wheth- 
er the  contract  was  obtained  by  fraud  and 
undue  influence  practiced  xipoix  the  plain- 
tiffs by  the  defendants.  From  what  has  been 
said  tiiere  can  be  but  one  answer  to  this 
question.  The  plaintiffs  were  getting  old. 
They  were  both  in  the  full  possession  of 
their  mental  faculties.  They  were  desirous 
of  making  provision  for  their  declining  years, 
and  at  the  same  time  wishing  to  preserve 
their  estate  so  that  th^r  children  and  grand- 
children would  get  the  benefits  of  it.  They 
wanted  some  member  of  their  family  to 
buy  the  farm.  They  first  offered  It  to  Frekl, 
with  whom  they  could  not  make  terms. 
Aside  from  the  $2,000  whidi  was  allowed 
them  over  and  above  their  prospective  share 
of  the  estate,  they  were  paying  all  the  farm 
was  worth.  The  farm  had  been  offered  to 
Fred  for  $13,000  and  refused.  They  were  to 
pay  $300  per  year  rent  and  board  plaintiffs, 
and,  as  the  board  was  worth  from  $8  to  $10 
per  week,  this  would  be  paying  tiom  $800  to 
$1,000  per  year  for  the  farm,  and  that  was 
more  than  Jt  was  worth  aafde  from  the  pros- 
pect of  a  rise  in  its  vnlue  and  the  opportuni- 
ty to  improve  it  The  plaintiffs  had  full 
knowledge  of  the  contract  had  the  advice  of 
Mrs.  Fowler  and  their  son,  Amos,  who  both 
approved  It,  and  In  addition  made  a  con- 
tract which  was  advantageous  to  them  and 
their  estata  There  was  no  overreaching  by 
the  defendants,  everything  was  fair  and 
abovebroad,  and  the  only  conclusion  that 
can  be  arrlvcU  at  upon  this  question  is  that 
there  was  no  fraud  nor  undue  influence  in 
entering  Into  the  execution  of  the  contract. 
•  *  *  Tho  next  and  iipportant  question 
in  the  case  la  as  to  whether  the  defendants 
have  breached  the  contract  to  such  on  ex- 
tent that  the  deed  may  be  set  aside  and  the 
contract  rescinded.  The  plaintiffs  complain 
of  many  small  Incidents  of  neglect  and  mis- 
treatment and  rely  upon  them  as  a  breach 
of  the  contract  One  Is  in  taking  down  a 
coverlid  which  was  being  used  as  a  door  cur- 
tain and  not  patting  it  back,  allowing  the 
curtains  to  become  dirty  and  dusty,  not  fur- 
nishing good  wood  for  fuel,  taming  their 
horse  out  of  the  bam,  not  feeding  the  horse, 
not  Inviting  th«n  in  to  the  Oamey's  side  of 
the  hoase  to  visit  th^r  company,  in  having 
nothing  but  fried  mush  for  breakfast  on  one 
occasion  and  telling  Mis.  Heminger  that  she 
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could  tot  that  or  nothing,  not  having  diick- 
en  when  they  wanted  it,  and  a  number  of 
other  Incidents  of  like  character  and  trivial 
In  their  nature.  The  defendant3  explain 
some  of  these  away,  and  others  they  confess 
and  excuse  on  the  ground  that  Valentine 
Hemlnger  Is  of  high  temper  and  domineered 
orer  them  and  cursed  them  so  that  they  did 
not  feel  like  going  out  of  their  way  to  do 
things  for  him.  The  board  furnished  was 
good,  as  Is  shown  by  all  the  witnesses  that  tes- 
tify. Mr.  Hemlnger  Is  rather  high-tempered 
and  domineering,  and  there  was  considerable 
temper  upon  the  other  sldek  They  clashed 
occasionally,  and  the  defendants  too  fre- 
quently did  not  stop  to  think  that  the  plain- 
tiffs were  old  people  and  had  but  a  few  years 
to  be  with  them.  They  should  have  been 
and  should  be  Indulgent  with  them  and 
should  put  up  with  their  peculiarities.  If 
the  mother  wanted  a  coverlid  up  for  a  door 
screen  Instead  of  a  laoe  curtain,  she  should 
be  allowed  to  have  it  so.  If  they  wanted  to 
use  their  old  stove  Instead  of  a  new  one,  they 
should  be  allowed  that  privilege.  If  the  fa- 
ther wanted  to  smoke  in  the  house,  he  should 
be  allowed  to  do  so  even  at  their  inconve- 
nience. Old  people  have  their  ideas  and  ways 
fixed,  and  they  cannot  -be  changed  like  chil- 
dren, and  should  be  Indulged  in  them.  The  de- 
fendants should  have  thought  more  about  the 
comfort  of  the  plaintiffs  and  less  about  their 
little  differences,  and  had  they  dcme  so  this 
lawsuit  with  its  discord  and  unpleasantness 
would  not  have  occurred.  The  main  trouble 
is  that  Mrs.  Carney  Is  a  HemiAger,  and  pit- 
ting one  Hemlnger  against  another  is  like 
striking  steel  against  steel.  In  order  that  a 
contract  of  this  character  should  be  set  aside, 
there  should  be  some  substantial  breadi.  A 
great  accumulation  of  little  things  long  con- 
tinued might  amount  to  such  substantial 
breach.  There  has  been  no  substantial 
breach  la  this  case.  There  have  been  a  num- 
ber of  incidents  that  Iiave  been  unpleasant 
Plaintiffs  have  beeo  responsible  for  some  of 
them  and  the  defendants  have  been  respon- 
sible for  others.  Taken  all  together,  they  do 
not  amount  to  eioogb  to  set  aside  the  con- 
tract nor  to  rescind  it  Tbia  airing  in  court 
has  given  vent  to  laome  of  the  pent  up  feel- 
ings, and  with  what  tlie  court  has  said  and 
found  as  to  the  $2,000  item  the  probabilities 
are  that  the  future  relations  of  these  parties 
will  be  much  more  harmonious.  The  old 
people  should  be  furnished  a  comfortable, 
-pleasant,  and  agreeable  home  during  the  few 
remaining  years  of  their  lives,  and  for  what 
they  are  getting  it  Is  np  to  the  defendants 
to  provide  it,  and  this  they  should  do  not  only 
as  a  matter  of  dollars  and  cents,  but  in  ful- 
fillment of  that  filial  love  which  a  daughter 
owes  to  her  parent  and  which  she  in  turn 
expects  when  the  sands  of  life  are  abomt  run 
ont  and  she  arrives  at  a  time  when  kind 
words  antd  attention  from  her  children  are 
north  more  than  all  the  wprld  besides.    Tliis 


disposes  of  this  portion  of  the  case  to  oor  en- 
tire satisfaction. 

II.  The  defendants  Interposed  a  counter- 
claim for  services  rendered  in  washings  done 
for  plaintiffs  and  extra  care  bestowed  while 
sick.  The  trial  court  construed  the  contract 
as  contemplating  such  services  to  be  rendered 
for  the  $2,000,  and  include^d  in  the  decree 
this  clause: 

"The  court  further  finds,  and  It  is  no  ordered 
and  decreed,  that  the  item  of  $2,000  stated  in  the 
contract  as  allowance  to  the  defendant  M.  .To- 
sephine  Carney  on  the  purchase  price  of  the 
farm  in  payment  of  indebtedness  owing  to  her 
from  the  plaintiffs  was  in  fact  intended  as  and 
for  extra  care  and  expense  of  keeping  and  car- 
ing for  the  plaintiffs  over  and  above  their  board 
and  lodging.  And  it  is  therefore  Mdered  and 
adjudged  that  the  counterclaim  or  expense  ac- 
courit  of  the  defendants  claimed  for  washing 
and  extra  care  of  the  plaintiffs  is  disallowed  and 
dismissed." 

The  evidence  does  not  warrant  the  conclu- 
sion reached.  The  consideration  named  in 
the  contract  la  $15,000.  Of  this  $0,000  was 
to  be  paid  to  the  children  and  grandchildren 
upon  the  death  of  the  survivor  of  plaintiffs, 
$1,000  as  stated  above.  Mrs.  Carney's  share 
was  computed  at  $3,000.  With  reference  to 
the  remaining  $2,000  the  contract  recited 
that: 

"It  is  agreed  that  said  M.  Josephine  A.  Car- 
ney shall  be  allowed  two  thousand  dollars  ($2,- 
000.00)  on  the  purchase  price  in  payment  of  any 
claim  she  may  have  against  the  parties  at  the 
first  part  at  present  time." 

This  was  repeated  later  on,  and  also  con- 
tained in  the  deed,  and  with  reference  there- 
to Mrs.  Carney  testified  that  she  had  taught 
school  for  six  or  seven  years,  and  let  her 
father  have  her  earnings  in  excess  of  what 
she  spent,  and  that  her  father  executed  a 
mortgage  securing  the  repayment  thereof, 
and  that  shortly  after  she  moved  to  Charles- 
ton she  sent  the  mortgage  and  a  release 
thereof  to  her  father  upon  his  request  to  en- 
able him  to  sell  the  property  covered  there- 
by, he  promising  to  return  a  note  for  the 
amount,  and  that  the  note  was  never  receiv- 
ed, and  that  this  was  the  ba^ls  of  the  quoted 
clause  in  the  contract.  The  record  of  a  chat- 
tel mortgage  dated  December  21,  1885,  from 
father  to  d»iughter  was  Introduced  in  evi- 
dence. The  letter  offers  the  farm  "for  $10,- 
000  and  what  we  owe  you."  Her  father  tes- 
tified: 

"I  will  tell  yon  exactly  what  T  meant  by  "any 
claim  she  mignt  have  against  me  at  that  timew' 
You  know  where  there  is  a  lot  of  cbil^«n  yoa 
give'one  more  than  you  do  the  other  and  it  makes 
hard  feelings.  I  put  that  in  there  to  throw  them 
off." 

He  denied  of  ever  having  owed  ber  any- 
thing or  ever  having  executed  a  chattel 
mortgage  to  her,  and  declared  that  if  he  did 
it  was  settled,  and  he  did  not  remember  hav- 
ing written  for  a  release.  It  is  apparent 
that  neither  party  tendered  evidence  sup- 
porting the  theory  of  the  court,  and  it  can- 
not be  upheld.  The  testimony  of  Mrs.  Car- 
ney Is  strongly  corroborated  by  the  letter, 
cQDiTact,  deed,  and  moztgage,  and  the  dr- 
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cnmstance  that  the  land  was  not  worth  to 
e^xeed  $13,000  when  the  contract  was  made 
la  as  consistent  with  her  testimony  as  that 
of  her  father.  In  either  event  there  Is  no 
occasion  to  amend  the  agreement.  Under 
the  contract  defendants  were  to  furnish 
board  and  lodging,  and  anything  more  than 
these  and  not  Incidental  thereto  defendants 
were  not  required  under  the  terms  of  the 
contract  to  supply.  Whether,  In  view  of  the 
situation,  they  might  recover  for  services 
rendered  Mrs.  Oamey's  i)arent»  In  the  ab- 
sence of  an  agreement,  express  or  implied, 
to  pay  therefor  and  the  amount  they  should 
recover  were  not  passed  on  by  the  trial  court, 
and  the  cause  will  be  remanded  for  the  en- 
try of  a  decree  not  inconslatent  herewith 
and  for  such  accounting.  As  the  court 
should  have  found  for  defendants  on  all  the 
Issues,  all  the  costs  of  the  trial  should  have 
been  taxed  against  plalnUfTs,  and  the  decree 
Will  be  modified  In  this  respect  also.  The 
plaintiffs  have  departed  this  life  since  the 
appeals  were  taken,  and,  to  facilitate  final 
adjustment.  It  may  be  as  well  to  allow  ei- 
ther of  the  parties  to  amend  the  pleadings 
so  as  to  indude  In  the  acGoontiug  all  matp 
ters  prior  to  their  death,  the  allowance  <m 
the  oounterclalm  in  no  event  to  exceed  the 
$1,000  mentioned  in  the  contract  for  the  es- 
pecial use  of  plaintiffs. 
Modified  and  remanded. 

GAYNOR,  C.  J.,  and  EVANS  and  SAL- 
INGER, Jjr.,  c<M>car. 


ICABTIN  ▼.  FARMERS'   IX)AN  &  TRUST 
CO.    CNo.  31608.) 

(Supreme  Court  of  Towa.     June  26,  1917.) 

1.  DowEB  «=>79(3)— AoBxsMxai  to  SstjiBAUX 
— EvroiNCK. 

In  an  action  to  recover  dower  in  land  con- 
veyed to  defendant  by  deed  in  which  plaintiff 
end  her  deceased  husband  joined,  and  in  which 
plaintiff  relinquished  h»  dower  interest,  evi- 
dence held  to  Justify  a  finding  that  the  plaintiff 
and  her  husband  had  mutually  agreed  to  a  full 
and  complete  division  of  their  property  with  a 
view  of  thereafter  living  apart,  and  that  they 
both  in  good  faith  undertook  to  carry  out  sndli 
agreement,  and  that  it  was  carried  out. 
_  f E5d.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  {§  303-306.] 

2.  DoWEB  ®=>42  —  CONVKTANOK  OB  RZUEASE 

BY  ^Vi^E^~ Statute 
Code,  S  3360,  providing  that  one-third  of 
value  of  all  the  legal  or  equitable  estates  in 
real  property  possessed  by  the  husband  at  any 
time  during  marriage,  which  have  not  been  sold 
on  execution  or  other  jadicial  sale,  and  to  Which 
the  wife  has  made  no  relinquishment  of  her 
right,  shall  be  set  off  to  her  it  she  survive  him, 
does  not  render  a  husband  and  wife  incompetent 
to  contract  for  a  full  and  complete  division  ot 
their  property  with  a  view  of  thereafter  living 
apart 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  n  123-128.] 


3.  DoWEB  (S=342  —  CONVETAKCE  OB  RELEASE 
BT    WCTB— AOBEBMBNT   TO    SEFABATE. 

Where  husband  and  wife  by  two  separate 
deeds  conveyed  all  their  land  to  a  third  person 
pursuant  to  an  agreement  for  a  full  and  com- 
plete division  of  oieir  property,  with  a  view  of 
thereafter  living  apart,  they  were  each  immedi- 
ately.  precluded  from  claiming  any  interest  in- 
cluding dower  in  the  property  which  it  was 
agreed  should  belong  to  the  other,  and  the 
agreement  for  division  and  its  execution  so  far 
as  the  land  was  concerned  was  complete  when 
the  deeds  passed  and  whatever  may  have  been 
done  by_  either  of  the  parties  subsequent  to  that 
time  with  respect  to  giving  instructions  or  di- 
rections to  the  third  person  as  to  management, 
control,  or  disposition  of  the  land  conveyed  could 
not  affect  What  had  previously  been  agreed  upon 
and  executed. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  a  123-128.] 

4.  DoWEB  «=353— CONVBTANOE  BY  WlFB— EF- 
FECT OF  Statements  of  Gbantee. 

Nor  did  a  statement  by  the  third  person  aft- 
er the  execution  of  the  deeds  to  the  effect  that 
it  held  the  husband's  property  in  trust  for  him 
have  the  effect  of  revesting  the  wife  with  a  dow- 
er inteirest  in  her  husband^s  land  of  which  inter- 
est she  had  previously  divested  herself  by  tiie 
deed. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  it  108-110.] 

5.  DoWEB    «=»5(V-C0NVEYANCB    BT    HT7BBANI> 

AWD  Wiui— Estoppel. 
Where  a  husband  and  wife  conveyed  all  of 
their  land  to  a  third  person  pursuant  to  an 
agreement  for  a  division  of  all  their  property, 
the  wife  is  estopped  from  thereafter  asserting 
any  dower  interest  in  such  land. 
^i^i  Note-— ror  other  cases,  see  Dower,  Cent 
Dig.  I  09.] 

Appeal  from  District  Court,  Plymouth 
County;   Wm.  Hut(diiDson,  Judge. 

This  IB  an  action  In  equity  In  which  plain- 
tiff se^»  to  have  set  off  to  her  a  distributive 
share,  or  dower,  in  certain  land  transferred 
to  the  defendant  by  deed  in  which  plaintiff 
and  her  decease  husband  joined  and  In 
which  plaintiff  relinquished  her  dower  In- 
terest Defendant  asked  to  have  its  title 
quieted  as  against  plaintiff's  claim.  After 
a  trial  on  the  merits  the  trial  court  held  that 
plaii^lff  was  not  entitled  to  dower,  and  dis- 
mlased  her  petition,  and  gave  defendant  a 
decree;     The  plaintiff  appeals.     Affirmed. 

O.  A,  Plank  and  C.  E.  Gantt,  both  of  Ha- 
warden,  for  appellant  Shull,  Gill,  Sammts 
&  Stllwell  and  R.  H.  Burton  Smith,  aU  of 
Sioux  City,  for  appellee. 

PRESTON,  J.  The  general  situation,  In  so 
ftir  as  we  think  It  applicable  to  points  pre- 
sented, is  substantially  this  as  set  out  by  ap- 
pellant in  her  statement  of  facts:  That  the 
plaintiff  was  married  to  Wilson  B.  Martin, 
now  deceased,  24  years  ago.  That  at  that 
time  deceased  had  five  children  by  a  former 
marriage,  who  are  still  living.  One  of  these 
is  Frank  Martin.  Plaintiff  and  decea.sed  had 
three  children,  all  now  living,  one  of  whom 
Is  Dwlght.  At  about  the  time  of  their  mar- 
riage they  purchased  80  acre^  of  land,  re- 
ferred to  In  the  recoiM  as  the  home  80,  and 
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also  the  west  80.  A  year  or  so  afterwards  they 
purchased  another  80  acres,  referred  to  In  the 
record  as  the  hill  80  and  the  ea«t  80.  A 
part  of  the  purchase  price  was  taken  care  of 
by  a  mortgage,  which  was  finally  paid  ofC  by 
defendant  and  under  the  agreement  la  which 
the  transfer  of  the  land  In  suit  was  made  to 
the  defendant  In  May,  1909,  deceased  ex- 
ecuted a  deeU  to  plaintiff  in  which  he  at- 
tempted to  convey  the  160  acres  before  de- 
scribed. This  was  subject  to  a  $2,000  mort- 
gage on  the  property,  the  payment  of  which 
plaintiff  assumed.  At  the  time  of  the  ex- 
ecution of  some  of  the  Instruments  herein- 
after referred  to,  June  2,  1915,  plaintiff  had 
not  been  well  and  did  not  recover  for  four 
or  five  weeks  thereafter.  On  that  date,  June 
2,  1915,  the  plaintiff,  with  her  husband,  the 
deceased,  and  his  son  Frank,  wait  to  defend- 
ant company  anVl  made  application  to  obtain 
a  loan  on  the  real  estate.  At  that  time  cer- 
tain papers  were  signed  for  the  purpose  of 
making  a  division  of  the  property  between 
plaintiff  and  her  husband.  We  may  state 
here  that  there  is  testimony  on  behalf  of  de- 
fendant that  the  division  of  the  property  was 
In  contemplation  of  a  separation  between 
plaintiff  and  her  husband.  This  is  denied 
by  the  plaintiff,  but  the  evidence  is,  and  the 
plaintiff  herself  so  testifies,  that  thereafter 
they  did  live  apart  The  different  instru- 
ments executed  dispose  of  all  the  property 
of  the  parties,  and  also  made  provision  for 
the  payment  of  debts.  Continuing  the  state- 
ment of  counsel  for  appellant  they  say  that 
on  said  2d  of  June  deceased  was  74  years  of 
age  and  had  been  sick  and  quite  fteeble  for 
about  five  years.  He  died  soon  afterwards; 
that  Is,  the  next  September.  That  under  the 
plan  of  the  division,  which  was  carried  out, 
plaintiff  recelvcW  the  home  80,  the  personal 
property  and  a  lease  on  the  hill  80  for  1015, 
her  husband  receiving  the  hill  80.  In  addi- 
tion, there  were  two  insurance  policies  on 
Mr.  Martin's  life,  one  of  which,  under  a  sub- 
sequent arrangement,  was  to  go  to  plain- 
tiff and  one  to  his  estate.  Certain  debts  were 
to  be  taken  care  Of  by  each  of  the  parties 
giving  the  mortgage  for  $2,000  on  the  80  re- 
ceived by  each,  which  money  was  to  be  turn- 
ed over  to  defendant  to  be  paid  out  by  it  on 
these  debts,  and  the  balance,  if  any,  to  be 
divided  equaUy  between  plaintiff  and  deceas- 
ed. On  the  date  before  referred  to,  June  2, 
1915,  deeds  were  given  to  the  defendant  as 
trustee  by  plaintiff  and  deceased.  Exhibit 
10  was  a  warranty  deed  conveying  the  home 
80  to  defendant  And  on  the  same  date  a 
memoranda  was  given  by  defendant  to  the 
plaintiff  by  which  defendant  acknowledged 
that  it  held  the  same  land  in  tmst  for  plain- 
tiff and  agreed  to  manage,  control,  and  con- 
vey the  same  as  plaintiff  should  by  will  or 
deed  direct  Soon  after  said  June  2d  plain- 
tiff employed  Mr.  Plank  to  look  after  the 
matter  of  division  of  property.  Some  chang- 
es were  made  anfd  some  additional  papers 


executed;  that  deed.  Exhibit  10  Just  refer- 
red to,  was  destroyed  and  a  new  deed  of  the 
home  80  made  to  Dwight  Martin,  a  son  of 
plaintiff  and  deceased.  We  may  say  paren- 
thetically here  that  appellee  contends  that 
the  effect  of  this  was  to  prevent  plaintiff's 
husband  from  receiving  dower  In  the  80 
acres  which  went  to  her  in  case  she  shouTd 
predecease  her  husband.  At  the  same  time, 
June  2d,  the  deceased,  Wilson  B.  Martin, 
and  his  wife,  the  plaintiff,  executed  a  war- 
ranty deed  to  the  defendant  to  the  hill  80. 
In  this  deed  both  deceased  and  plaintiff  re- 
spectively relinquished  all  contingent  rights. 
Including  all  their  right  of  'dower,  homestead, 
or  distributive  share  in  the  land  so  conveyed. 
This  instrument  is  known  in  the  record  as 
Exhibit  I.  At  the  same  time  defendant  gave 
to  the  deceased  a  writing,  known  in  the  rec- 
ord as  Exhibit  14,  and  which  is  as  follows : 
Sioux  City,  Iowa,  Jane  2,  1915. 
Wilson  B.  Martin,  Weatfield,  Iowa— Dear  Sir: 
We  hereby  acknowledge  that  we  hold  In  trust 
for  you  the  following  described  property,  to  wit: 
The  east  one-half  (B.  %)  of  southeast  quarter 
(S.  E.  ^)  of  section  twenty-six  (26),  township 
ninety-two  (92),  range  forty-nine  (40),  and  agree 
to  manage,  control  and  convey  the  same  as  you 
shall  by  will  or  deed  direct 
Very  truly  yours, 

Farmers  Loan  &  Tmst  Company, 

By  B.  H.  Burt»n-Smith,  Atty. 

About  12  days  thereafter,  and  on  June  14, 
1915,  a  trust  agreement  was  entered  Into 
between  deceased,  Wilson  B.  Martin,  and  the 
defendant  in  regard  to  the  80  acres  of  land 
deeded  to  plaintiff's  husband,  now  deceased. 
This  agreement  Is  as  follows: 

Trust  Agreement 

This  agreement  entered  into  this  14th  day  of 
Jane,  1916,  by  and  between  Wilson  B.  Martin, 
of  Weatfield,  Plymouth  county,  Iowa,  party  of 
the  first  part  and  the  Farmers'  Loan  &  Trust 
Company,  of  Sioux  City,  Woodburjr  county, 
Iowa,  party  of  the  second  part,  witnessetb: 
That  iniereas  the  party  of  the  first  part  has. 
deeded  to  the  party  of  the  second  part  all  his' 
right,  title  and  interest  in  the  following  de- 
scribed property,  to  nit,  the  east  oue-half  (E. 
%)  of  the  soatheast  quarter  (S.  E.  M)  of  sec- 
tion twenty-six  (26),  township  ninety-two  (92), 
range  for<7-nine  (49),  situated  in  Plymouth 
coanty,  Iowa,  in  consideration  therefor  the  said 
second  party  agrees  as  follows: 

(a)  To  pay  the  net  income  from  said  property 
annually  to  said  first  party. 

(b)  In  case  such  net  income  shall  not  be  suffi- 
cient to  keep  said  first  par^  in  comfortable  cir- 
cumstances, the  said  second  party  agrees  to  sdl 
said  property  and,  from  time  to  time,  to  pay 
over  to  said  first  party  such  portion  of  the  net 
returns  from  said  sale  as  may  be  necessary  to 
the  comfort  of  said  first  party,  keeping  bal- 
ances at  interest 

(c)  Whatever  property  or  money  shall  remain 
in  the  hands  of  the  said  second  party  upon  the 
death  of  said  first  party  shall  first  be  charged  with 
the  expenses  of  tbe  last  illness  and  funeral  of 
said  first  party  and  with  a  reasonable  charge  for 
the  services  rendered  by  said  second  party,  and 
the  said  second  party  agrees  to  pay  one  thousand 
dollars  ($1,000)  share  and  share  alike  between 
Dwight  Martin,  Grace  Waterbury  Martin  and 
Auriel  Marie  Martin,  children  by  his  present 
wife,  Emma  J.  Martin,  if  such  a  sum  shall  re- 
main in  its  hands  and  to  divide  any  balance 
equally,  share  and  share -alike,  among  tte  fire 
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children  of  said  first  party  by  Ilia  first  wife, 
Mary    Martin,    or    among   tli»r   children    per 
stirpes, 
signed  tbe  14tli  day  of  June,  A.  D.  1915. 
Wilson  B.  Martin. 
F&rmers'  Loan  &  Tmst  Company, 
By  James  F.  Toy. 
By  F.  W.  Kammann. 

By  his  will,  Wilson  B.  Martin  gave  the 
home  80,  which  had  theretofore  been  deeded 
to  her,  to  bis  wife,  this  plalnttfT,  and  pro- 
vided that  such  provision  In  his  will  was  to 
be  in  lien  of  dower,  homeetead  exemptions, 
and  dlstilbatlve  share.  Another  provision  of 
bis  will  is  that  he  makes  no  provlsioa  for 
bis  three  children  by  his  second  wife,  the 
plaintiff,  as  he  expected  her  to  provide  for 
them  out  of  the  property  set  off  to  her.  There 
are  other  provisions  In  the.  will  which  we 
sbaU  not  set  out. 

On  the  last-nazged  date  deceased  executed 
a  bill  of  sale  to  plaintiff  to  certain  personal 
property,  horses,  colts,  cows,  hogs,  machinery, 
grain,  etc.,  being  all  the  personal  property. 
On  that  same  date  the  plaintiff  and  deceased 
gave  to  the  defendant  a  i>aper  reciting  that, 
an  ai^Iication  having  been  made  for  a  loan 
of  12,000,  the  defendant  was  authorized  to 
pay:  First,  the  usual  and  necessary  ex- 
penses; second,  to  place  the  remaining  pro- 
ceeds of  said  loan  into  a  common  fund  be- 
longing to  both  of  the  subscribers;  third,  to 
pay  out  of  said  fund  all  household,  medical 
or  professional  Mils  or  debts  heretofore  con- 
tracted by  either  of  the  parties;  and  the  re- 
mainder to  be  divided  equally,  one-half  to 
plaintiff  and  one-half  to  her  husband.  A 
sctaednle  of  notes  and  claims  was  given  de- 
fendant. On  the  same  day  plaintiff  executed 
a  written  instnmient  to  defendant  to  execute 
in  blank  and  deliver  to  her  a  deed  to  the 
home  80.  On  the  same  date  plaintiff  executed 
to  the  defendant  the  following  paper: 

The  Farmers'  I^oan  &  Trust  Company,  Sioux 
City,  Iowa — Gentlemen:  I  have  executed  the  as- 
signment herewith  delivered  to  you,  being  an  as- 
signment of  policy  No.  66637,  in  the  Northweat- 
em  Mutual  Life  Insurance  Company,  ta  con- 
sideration of  an  agreement  that  Wilson  B.  Mar- 
tin shall  loake,  execute  and  deliver  to  you  the 
last  will  or  deied  of  trust  in  which  there  shall 
be  devised  and  bequeathed  to  Dwidit  Martin, 
Grace  Waterbnry  Martin  and  Auriel  Marie  Mar- 
tin the  sum  of  one  thousand  dollars  ($1,000) 
share  and  share  alike  in  said  sum  of  one  thou- 
jiand  dollars  ($1,000),  and  upon  delivery  to  you 
of  said  will  or  deed  of  trust  you  may  deliver  to 
Wilsoo  B.  Martin,  or  any  oae  whom  he  shall  di- 
rect, tiie  assignment  hereby  turned  over  to  you. 

And  In  another  paper  she  relinquished  all 
her  right  and  interest  as  beneficiary  in  said 
insurance  poU<^.  Other  papers  were  ex- 
ecuted, bat  it  Is  perhaps  unnecessary  to  set 
than  oot,  since  appellant  contends,  and  in 
this  appellee  seems  to  acquiesce,  that  the  case 
turns  upon  the  three  exhibits  before  referred 
to;  that  is  to  say.  Exhibit  10,  the  deed  from 
Idaintiff  and  her  husband  to  the  defendant, 
Exhibit  14,  the  paper  in  which  defoidant  ac- 
knowledges that  It  hidds  the  hill  80  in  trust 
for  plaintiff's  husband,  and  Exhibit  15,  the 
trust  agreement. 


Appellant  states  that  the  greater  part  of 
the  testimony  consists  of  a  review  of  the  ac- 
tions and  consultations  of  the  par.tles  in  fix- 
ing op  a  division  of  property  between  plain- 
tiff and  her  husband,  and  that,  while  It  es- 
tablishes the  fact  that  such  a  division  was 
made,  it  is  thought  that  it  has  no  bearing 
on  the  case,  which  is  solely  a  question  wheth- 
er plaintiff  is  entitled  to  dower  In  the  IiUl 
80  conveyed  to  the  defendant,  and  appellee 
concedes  that  the  testimony  Introduced  is 
important,  as  It  bears  upon  the  Intention  and 
purposes  of  the  parties.  In  so  far  as  there 
may  be  any  conflict  In  the  testimony,  we 
are  satisfied  with  the  conclusions  of  the  trial 
court  and  deem  It  unnecessary  to  refer  to 
the  evidence  In  detail.  In  view  of  the  fact 
that  the  case  seems  to  turn  upon  the  Inter- 
pretation of  some  of  the  written  instru- 
ments before  referred  to. 

Appellant's  proposltlona  are  that  under 
section  3366  of  the  Code,  whl<^  provides.  In 
substance,  that  one-third  In  value  of  all  tbe 
legal  or  equitable  estates  in  real  property 
possessed  by  the  husband  at  any  time  during 
the  marriage,  which  hare  not  been  sold  on 
execution  or  other  Judicial  sale,  and  to  which 
the  wife  had  made  no  relinquishment  of  her 
right,  shall  be  set  off  to  her  if  she  survive 
him,  that  plaintiff's  dower  interest  in  tbe 
real  estate  In  controversy  is  not  a  subject 
of  contract  between  her  and  her  deceased 
husband,  and  that  therefore  her  Interest  in 
the  pr(^;ierty  In  controversy  was  not  divested 
by  tbe  division  of  the  property  between 
them;  that  such  division,  being  a  void  con- 
tract, cannot  be  the  basis  of  an  e8tom>el  pre- 
venting plaintiff  from  piaiming  dower  in  the 
land.  The  real  basis  for  plaintiff's  claim 
Is  that  though  plaintiff  and  her  husband  cm 
June  2,  1915,  executed  to  the  defendant  the 
warranty  deed;  Exhibit  10  before  referred  to, 
wherein  she  relinquished  her  dower  therein, 
the  paper  thereafter  and  on  the  same  day 
executed  by  defendant,  or  given  to  deceased  by 
the  defendant,  acknowledging  that  it  held  the 
land  in  controversy  in  trust  for  plaintiff's 
husband,  that  this  revested  an  equitable 
title  in  deceased  which  was  not  divested  by 
the  trust  agreement  thereafter  executed  by 
her  husband  and  tbe  defendant,  the  plaintiff 
not  having  Joined  therein. 

Cases  are  cited  by  appellant  In  support 
of  the  different  prepositions,  but  we  think  the 
case  is  ruled  by  our  holding  in  the  case  of 
Manatt  v.  Griflith,  147  Iowa,  707,  124  N.  W. 
753,  though,  of  coarse,  the  facts  are  not  pre- 
cisely the  same.  Appellant  seems  to  place 
much  reliance  upon  the  case  of  In  re  Estate 
of  Kennedy,  164  Iowa,  4C0,  136  N.  W.  63, 
and  prior  cases  similar  thereto.  But  we 
think  the  facts  In  tbe  Instant  case  are  es- 
sentially different  from  those  Involved  in  the 
cases  cited  by  appellant  In  the  Kennedy 
Case  It  was  held,  at  page  467  of  154  Iowa,  135 
N.  W.  53,  that  the  fact  was  that  the  subject 
of  the  contract  alleged  was  her  Inchoate  In- 
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'  tei^est  111  hl8  real  estate..  "Due  tranaactloii 
was  based  upon  an  oral  agreement  between  a 
husband  and  wife  whereby  the  wife  agreed  to 
abide  by  the  last  will  and  testament  of  her 
husband  in  consideration  of  real  estate  and 
personal  property  conveyed  to  her,  and  In 
that  case  the  court  held  that  under  section 
3154  of  the  Code,  following  prior  cases,  that 
one  spouse  has  no  Interest  In  property  owned 
by  husband  and  wife  which  is  the  subject 
of  contract  between  them.  In  the  Kennedy 
Case  there  was  no  Claim,  as  in  the  Manatt 
Case  or  in  the  Instant  case,  that  the  transac- 
tions Involved  were  entered  into  for  the  pur- 
pose of  making  a  division  of  the  property  of 
the  husband  and  wife,  to  enable  them  to  con- 
trol and  dispose  of  their  lands  free  from  any 
dower  right  of  the  other  therein,  or  that  the 
mutual  understanding  and  division  bad  been 
acted  upon  by  both  of  them. 

[1-3]  The  court  was  Justified  In  finding 
from  the  evidence  that  plaintiff  and  her 
husband  mutually  agreed  to  a  full  and  com- 
plete division  of  their  prc^erty,  with  a  view 
to  thereafter  living  apart,  and  that  they 
both  in  good  faith  undertook  to  carry  out 
such  agreement  and  that  it  was  carried  out. 
The  parties  were  competent  to  contract,  and 
there  was  no  fraud  perpetrated  or  attempted 
when  the  agreement  was  executed.  Appellee 
contends  that  after  the  deeds  to  defendant 
had  been  executed  on  June  2d,  plaintiff  was 
trying  to  so  arrange  matters  that  if  plain- 
tiffs htisband  should  be  the  first  to  die,  as 
It  was  thought  he  would  because  of  his  poor 
health,  that  plaintiff  might  claim  dower  In 
his  80,  while  If  she  died  first  he  would  t>e 
cut  off  from  any  Interest  in  her  80.  Noth- 
ing occurred  after  June  2d  to  indicate  any 
change  of  purpose  on  the  part  of  either  plain- 
tiff or  her  husband,  or  that  plaintiff  had  any 
intention  of  departing  from  the  original  plan 
of  a  separation  and  division  of  property  as 
carried  out  on  June  2d.  We  think  that  when 
plaintiff  and  her  husband  by  the  two  separate 
deeds  executed  June  2d  conveyed  all  their 
land  to  defendant,  they  were  each  Immediate- 
ly precluded  from  claiming  any  interest  In  the 
property  which  it  was  agreed  should  belong 
to  the  other.  The  agreement  and  its  execu- 
tion, at  least  so  far  as  the  laud  was  con- 
cerned, was  completed  when  the  deeds  passed. 
The  contract  was  fair  and  equitable  to 
plaintiff.  At  that  time  there  could  have  been 
no  dalm  that  the  deeds  were  invalid.  It 
seems  to  us  that  whatev^  may  have  been 
done  by  either  of  the  parties  subsequent  to 
June  2d,  with  respect  to  giving  Instructions 
or  directions  to  defendant  as  to  the  manage- 
ment, control,  or  disposition  of  the  land, 
could  not  affect  what  had  previously  l>een 
agreed  upon  and  executed.  After  the  parties 
conveyed  the  lands  to  the  trust  company 
their  rights  to  their  respective  properties  be- 
came fixed,  and  any  arrangement  thereafter 


'  Interest  in  the  land  after  tbey  had  parted 
with  all  tbelr  interest  tbereln.  This  la  es- 
pecially so  as  to  the  land,  and  in  all  tbe 
transactions  thereafter  there  was  no  effort 
made  to  undo  what  had  been  dime.  Subse- 
quent negotiations  had  to  do  more  especially 
with  reference  to  the  insurance  policies. 

It  Is  thought  by  appellee  that  deceased 
could  not  have  been  comx>elled  to  give  the 
$1,000  to  her  children,  since  this  had  not 
been  taken  into  consideration  by  either  par- 
ty in  the  earlier  stages  of  the  transaction. 
It  is  thought  by  appellee  that  when  deceased 
acceded  to  plalntlflF's  demand  In  regard  to 
this  the  question  arose  as  to  bow  the  payment 
of  this  sum  to  plaintiff's  children  at  the 
death  of  her  husband  came  up.  It  Is  sbowa 
that  his  will  had  already  been  made,  and 
that  the  parties  knew  of  that  fact,  and  that 
It  did  not  contain  a  bequest  of  this  character. 
True,  the  will  could  have  been  changed,  but 
the  parties  seem  to  have  provided  for  the 
payment  of  this  $1,000  at  Mr.  Martin's  death 
by  a  provision  tn  the  trust  deed.  That  there 
may  be  a  conflict  between  the  will  and  the 
trust  agreement  with  reference  to  the  pay- 
ment of  this  $1,000  need  not  be  considered 
here,  we  think,  because  the  question  is  as  to 
plaintiff's  right  to  dower  in  the  land. 

[4,  B]  We  think  the  statement  by  defend- 
ant after  the  execution  of  the  deeds  to  the 
effect  that  it  held  the  husband's  property  in 
trust  for  him  did  not  have  the  effect  of  re- 
vesting plaintiff  with  an  interest  in  her  hus- 
band's land,  of  which  Interest  she  had  pre- 
viously divested  herself  by  the  deed.  Under 
the  authority  of  Manatt  v.  Griffith,  supra, 
we  think  plaintiff  is  estopped  from  now  as- 
serting any  dower  interest  in  the  land  in  con- 
troversy. 

It  follows,  therefore,  that  the  decree  of  th« 
district  court  must  be  and  It  Is  affirmed. 

Afilrmed. 

OATNOR,  C.  J.,  and  WBAVBB  and  STIS- 
VEN3,  JJ.,  concurring. 


MAIN  V.  MAIN.    (No.  81268.) 
(Supreme  Court  of  Iowa.    June  25,  1917.) 

1.  DivoacE  ®=»124r-AcTiONa— Q-ooD  Faith. 

Mere  fact  that  the  wife  having  dismissed 
proceediiiKB  in  one  county  for  a  divorce  went  to 
another  county  and  instituted  new  proceedings 
does  not  show  bad  faith  in  her  removal. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent.  Dig.  U  392-398,  450.  455,  456.]    ■ 

2.  DivoBCE  <3=>124— Actions— Good  Faith. 

Evidence  held  to  show  that  the  wife  having 
justifiably  left  the  husband  in  one  county  re- 
moved to  another  in  good  faith  before  institut- 
ing divorce  proceedings  therein. 

[Ed.    Note. — For    other    coses,    see    Divorce, 
Cent.  Dig.  §§  392-398,  450,  455,  456.] 
S.  Husband  and  Wife  ®=3283(2)-^Sepakatc 

Maintenance— -Deskbtion. 


To   authorize  a   biU  for  separate   mainte- 
made  would  not  revest  either  with  a  title  or  |  nance  is  not  wsential  that  the  husband's  de- 

-^-^-^  '  ^^— ■ 

^=>For  other  cMei  n*  clame  topic  and  KBT-AVUBBR  In  all  Key-Numbarad  Dtfeata  and  Indaias 
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gertion  of  the  wife  shall  have  conttnaed  for  more 
than  two  years. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
•Wife,  Cent.  Dig.  t  1063.J 

4.  DivoBCE   «=s>91— Pmitiow— StjynoiBWCT. 

Beqairement  of  Code,  j|  8172,  that  petition 
in  divorce  aUege  that  the  action  ia  brought  in 
Sood  faith  for  the  purpose  of  obtaining  a  divorce 
only  applies  to  cases  where  one  party  is  a  non- 
resident of  the  state,  and  where  both  parties 
reside  in  the  state  section  3171  applies,  giving 
the  disti'ict  court  in  the  county  where  either 
resides  jurisdiction. 

[£d.  Note.— For  other  cases,  sea  Divorce, 
CMit.  Dig.  K  287-289.] 

5.  DrvoKCB    ^=382— JUBisDicTioH— PknmmoT 
OP  OTHBa  Suit. 

That  an  order  requiring  payment  of  alimony 
is  still  in  force  and  being  enforced  in  another 
county  does  not  deprive  the  court  of  the  coun- 
ty of  the  wife's  residence  of  jurisdiction  of  di- 
vorce proceedings. 

[Bd.  Note.— For  other  caaes,  see  Divorce, 
Cant.  Dig.  {  268.] 

9.  jDDoiUEirr  <8=>725(2)— Res  Jttoioata- Mat- 
ters CONOLTIDKD. 
If  the  husband  deserted  the  wife  and  she 
maintained  bill  for  separate  maintenance,  but 
after  the  decree  therein  was  rendered  a  ground 
of  divorce  for  two  years'  desertion  was  complet- 
ed by  the  lapse  of  time,  her  right  to  divorce  for 
that  ground  was  not  adjudicated  in  the  first 
triaL 

[Ed.  Note.— EV>r  other  cases,  see  Judgment, 
Cent  Dig.  H  1255-12S7.] 

Appeal  from  Dlstilot  Court,  Webster  Cbon- 
ty;   B.  M.  Wright,  Judge. 

Plaintiff  brought  Oils  action  In  the  district 
court  of  Webster  county,  Iowa,  ortgliially  as 
an  action  for  separate  maintenance,  and 
later  amended  the  petition,  asking  a  divorce, 
temporary  alimony,  attorney's  fees,  suit  mon- 
ey, and  permanent  alimony  in  the  sum.  of 
^,000.  Defendant  appieared  and  filed  ob- 
jections to  the  JurisdlctiOB  and  a  motion 
to  aismlss  fct  want  of  jurisdiction;  also 
for  diange  Of  place  of  trial,  objections  and 
resistance  to  plaiutUTs  appUcatiou  for  tem- 
porary alimony,  salt  money,  and  attorney's 
fees.  The  court  held  it  had  no  Jurisdiction, 
and  sostalned  the  motion  to  dismiss,  and  de- 
nied suit  money,  allmtmy,  and  attorney's 
fees.    The  plaintiff  appeals.    Keversed. 

See,  also,  1C8  Iowa,  353,  160  N.  W.  090. 

Thomas  A.  Cheshire,  of  Des  Moines,  and 
Kobert  Healy,  of  Ft.  Dodge,  for  appellant 
Kenyon,  Krtleher  &  Price,  of  Ft  Dodge,  and 
Tripp  4  Tripp,  of  Colfax,  for  appellee. 

PHBSTON,  J.  The  parties  were  married 
in  November,  1611,  and  lived  together  about 
six  months,  when  they  separated,  defendant 
going  to  a  hotel  in  Colfiix  to  live,  and  plain- 
tiff continued  to  live  in  the  house  formerly 
occupied  by  them.  Both  parties  continued 
to  reside  in  Colfax,  Iowa,  until  abont  the 
last  of  November,  1916,  when  plaintiff  re- 
moved from  Cdfax  to  Ft  Dodge,  and,  as 
plaintiff  contends,  took  up  her  iiennanent 
residence  in  Ft  Dodge,  and  has  been  living 
there  ever  since.    The  petition,  as  originally 


filed,  asking  separate  maintsnance,  was  filed 
December  23,  1915,  and  her  amendment  ask- 
ing a  divorce,  was  filed  January  12,  1916. 
This  was  the  next  day  after  defendant  had 
filed  his  objections  to  the  jurisdiction  and 
motions.  The  original  petition  charged  cruel 
and  inhuman  treatment  and  desertion. 

One  of  the  main  points  relied  upon,  and, 
as  we  view  it  the  turning  point  in  the  case, 
is  whether  under  the  record  plaintiff  was 
a  residait  in  good  faith  of  Webster  county, 
Iowa,  and  entitled  to  bring  her  action  there. 
We  may  as  well  discuss  and  determine  that 
point  now,  and  then  take  up  the  other  ques- 
tions presented.  The  statute  (section  3171) 
provides  in  substance  that  the  district  court 
in  the  county  where  either  party  resides  has 
jurisdiction  of  the  subject-matter  in  divorce 
cases.  The  defendant  appellee,  concedes 
that  where  an  action  for  divorce  is  original- 
ly brought  by  a  bona  fide  resident  of  one 
county  against  a  bona  fide  resident  of  an- 
other county,  the  district  court  of  the  coun- 
ty in  which  either  of  the  parties  resides  has 
jurisdiction  of  the  subject-matter  and  of  the 
parties.  ■  He  concedes  also,  on  the  question 
as  to  whether  plaintiff,  appellant  was  a 
good-faith  resident  of  Webster  county,  that 
the  intention  of  the  party  is  controlling.  He 
says,  however,  that  tWs  intention  is  to  be 
determined  not  only  by  what  the  party  says, 
but  it  must  be  determined  from  all  the  facts 
and  circumstances  as  disclosed  by  the  rec- 
ord. 

Plaintiff,  appellant,  cites  Todhunter  v.  De 
Graff,  164  Iowa,  567,  146  N.  W.  66,  as  hold- 
ing that  in  divorce  proceedings  no  particu- 
lar Ifflnga  of  time  is  required  to  enable  a 
residence  to  be  acquired  by  the  plaintiff  in 
such  a  suit  Defendant  concedes  this  prop- 
osition, provided  such  residence  is  In  good 
faith.  Defendant's  contention  Is  that  the 
evidence  does  not  show  a  good-faith .  resi- 
dence, but  that  it  is  more  In  harmotny  with 
the  theory  that  plaintiff  came  to  Ft.  Dodge 
for  the  purpose  of  attempting  to  confer  ju- 
risdiction upon  the  Webster  district  court 
in  order  that  defendant  would  be  compelled 
to  litigate  the  question  away  from  his  horn© 
county.  The  defendant  does  not  dispute 
plalntifrs  proposition  that  under  the  author- 
ity of  Sylvester  v.  Sylvester,  109  Iowa,  401. 
80  N.  W.  547,  and  other  cases,  that  the  gen- 
eral rule  that  the  donriotie  of  the  husband  is 
the  domicile  of  the  wife  does  not'  apply  in 
divorce  cases. 

The  only  evidence  Introduced  on  the  ques- 
tion as  to  plaintiffs  good-teltb  residence  in 
Webster  county  is  that  of  the  plaintiff  her- 
self, although  the  defendant  claims  that  oth- 
er matters  to  regard  to  prior  litigation  In 
Jasper  county,  the  prior  residence  of  plain- 
tiff, should  be  considered  on  this  point 
Counsel  for  plaintiff  ccmtend  that  plalntlfl 
was  called  as  a  witness  for  the  defendant  on 
his   objections  and  motion  to  dismiss,  and 
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the  defendant  Is  botind  thereby,  while  de- 1 
fendant  contends  that  she  was  called  by  him 
only  for  the  purpose  of  cross-examination  of 
her  affidavit  filed  with  her  petition  In  which 
she  gave  testimony  In  support  of  her  appli- 
cation for  temporary  alimony.  The  so-called 
cross-examination  of  plaintiff  as  a  witness 
goes  beyond  the  scope  of  her  affidavit,  we 
think.  The  substance  of  her  affidavit  Is  that 
she  Is  without  means,  and  has  not  paid  her 
attorneys,  and  is  without  meains  to  support 
herself  pending  the  trial  or  procure  wit- 
nesses, and  is  unable  to  borrow  money,  and 
that  defendant  Is  worth  about  ?125,000. 
Nothing  is  said  about  her  residence.  In 
some  cases  under  such  circumstances  it  has 
been  held  that  the  party  becomes  the  wit- 
ness of  the  party  exceeding  the  cross-ex- 
amination. But  this  point  Is  not  made,  and 
it  may  not  be  very  material  in  view  of  the 
fact  that  her  testimony  is  the  only  direct 
evidence  on  the  subject  She  testifies  as  a 
witness  in  court  substantially: 

"I  have  been  living  in  Ft.  Dodge  about  two 
months.  I  occupy  five  rooms.  I  went  into  those 
rooms  about  two  months  ago.  I  moved  to  Ft. 
Dodsre  from  Colfax;  hare  been  living  u  the  lat- 
ter place  five  years.  I  moved  nearly  all  my  per- 
sonal effects  to  Ft  Dodge  from  Colfax;  left 
a  few  thin^  in  Colfax,  part  of  them  in  the 
house  that  belongs  to  Mr.  Main  and  in  which  I 
hod  been  livhig,  and  part  of  them  in  storage  in 
Colfax.  I  brought  the  greater  part  of  my 
poods  to  Ft.  Dodge ;  am  holding  the  key  to  the 
Colfax  ho«8e  until  I  get  the  remainder  of  my 
goods  away  from  the  house.  My  goods  were 
shipped  to  Ft  Dodge  from  Colfax  about  two 
months  ago.  I  had  them  coming  just  as  I  could 
see  fit  to  get  them  out.  I  don't  remember  when 
the  last  shipment  was  made.  I  have  shipped 
them  as  I  have  had  money  to  ship  them  with. 
I  rent  the  house  by  the  month ;  just  a  month 
at  a  time.  I  do  not  expect  to  ever  go  back  to 
Colfax  if  I  can  help  it  I  brought  two  beds, 
two  dressers,  a  sofa,  bookcases,  china  doset 
table,  chairs,  rocking  cbnirs,  mirrors,  dishes; 
everything  that  was  contained  in  a  small  house. 
I  have  no  relatives  living  in  Ft.  Dodge.  I  am 
the  same  Jessie  E.  Main  who  was  defendant  in 
the  suit  of  John  W.  Main  in  the  Jasper  district 
court  at  the  October,  1912,  term  of  that  court 
and  I  brought  action  for  separate  maintenance 
in  Jasper  county  for  the  April,  1913,  term  of 
court,  and  I  filed  an  application  in  April,  ldl5, 
for  modification  of  the  decree  in  the  divorce  suit, 
and  I  dismissed  the  suit  for  separate  mainte- 
nance and  the  application  for  modification  of  the 
decree  in  the  divorce  suit  I  did  not  tell  Mr. 
Main  I  was  going  away  nor  give  the  key  to  the 
Colfax  house  to  Mr.  Main  because  I  did  not 
think  I  had  to.  Q.  Mrs.  Main,  what  purpose  or 
object  did  you  have  when  yon  came  to  Ft.  Dodge 
in  reference  to  living  here?  A.  Why,  stay  here; 
living  here;  making  it  my  home  here.  Q.  How 
long?  To  live  here  and  make  it  your  home  how 
long?  A.  As  long  as  I  felt  satisfied  to  live 
here,  and  as  long  as  I  could  live  here  in  peace." 

The  defendant  testified  in  regard  to  bis 
property.  It  ai^>ears  that  In  October,  1912, 
the  defendant  herein  brought  an  action  for 
divorce  in  Jasper  county  in  which  the  plain* 
tiff  In  this  case  claimed  and  was  granted 
temporary  alimony,  and  in  her  answer  in 
that  case  she  alleged  that  the  plaintiff  there- 
in, the  defendant  here,  had  willfully  deserted 
her  and  was  guilty  of  cruel  and  inhuman 
treatment,  and  asked  for  support  and  ali- 


mony so  long  as  ber  husband  continued  to 
reside  separate  and  apart  from  her.  That 
case  was  tried  in  October,  1912,  and  the  peti- 
tion of  plaintiff  therein  was  dismissed.  Lat- 
er, and  at  the  April,  1913,  term  of  the  Jasper 
district  court,  this  plaintiff's  application  for 
attorney's  fees  .and  support  was  tried  and 
attorney's  fees  allowed  to  her  and  support 
in  the  sum  of  $50  per  month,  commencing 
December  1,  1912.  The  defendant  herein  ap- 
pealed that  cause  to  the  Supreme  Court,  and 
It  was  affirmed  In  January,  1915.  168  Iowa, 
353,  150  N.  W.  590.  AprU  28,  1915,  the  plain- 
tiff herein  filed  In  that  cause  an  application 
for  a  modification  of  that  decree  and  an 
amendment  thereto  in  May,  1915.  That  pro- 
ceeding was  dismissed  by  the  plaintiff  herein 
November  2,  1915.  Pending  the  appeal  to 
the  Supreme  Court  before  referred  to,  the 
plaintiff  herein  at  the  April,  1918,  term  of  the 
Jasper  district  court,  brought  an  action  for 
separate  maintenance  on  the  ground  of  de- 
sertion and  cruelty.  In  that  action  the  de- 
fendant filed  a  cross-petition  in  which  he 
alleged  that  the  marriage  between  the  parties 
was  brought  about  by  the  fraud  and  deceit 
of  this  plaintiff,  and  that  plaintiff  had  been 
divorced  from  her  prior  husband  In  Minne- 
sota, and  had  married  within  a  year  without 
permission,  and  that  her  marriage  with  de- 
fradant  was  therefore  void;  that  plaintiff 
was  estopped  from  maintaining  that  action  be- 
cause he  had  paid  the  amount^!  adjudicated 
against  him  in  the  prior  suit;  alleged  that 
he  had  no  knowledge  of  these  matters  imtil 
after  the  prlw  divorce  action  instituted  by 
him;  he  prayed  that  plaintiff's  petition  be 
dismissed,  and  that  the  alleged  marriage  be- 
tween the  plaintiff  and  defoidant  be  ad- 
judged illegal  and  void.  For  reply  to  defend- 
ant's said  cross-petition,  plaintiff  denied  all 
allegations  therein,  and  pleaded  the  former 
dlyoroe  proceeding  as  an  adjudication  to  all 
matters  set  np  by  the  defendant  in  his  said 
cross-petition.  December  8,  1915,  the  plain- 
tiff dismissed  her  said  action  last  referred 
to  without  prejudice,  and  on  December  23, 
1915,  brought  the  present  action  in  Webster 
county. 

[1 ,  21  These  matters  have  been  somewhat 
fully  set  out  here  because  defendant  contends 
they  have  some  bearing  upon  t2ie  question 
being  now  considered  as  to  whether  plain- 
tiff is  a  good-faith  resident  of  Webster  coun- 
ty, and  some  of  these  matters  will  be  referred 
to  later  in  the  opinion  on  other  points  raised. 
Of  course,  the  plaintiff  could  have  gone  on 
with  her  action  brought  at  the  April,  1913, 
term  in  the  Jasper  district  court,  but  there  is 
no  reason  why  she  should  not,  if  she  so  chose, 
dismiss  that  action,  which  she  did.  We  are 
of  opinion  that  under  the  record  before  set 
out  and  the  undisputed  evidence  of  plaintiff 
that  she  had  a  right  to  change  her  residence 
from  Jasper  county  to  Webster  county,  and 
the  mere  fact  that  there  was  prior  lltigatioo 
between  the  parties  in  Jasper  count  r,  does 
not  show  that  her  removal  to  Webstet  county 
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was  in  bad  faith.  She  had  a  right  to  take 
up  her  residence  In  Webster  connty,  and  we 
think  she  has  done  ao,  and  that  the  court 
shonld  have  fonnd  under  this  record  that 
she  waa  ft  resident  In  good  faith  of  Webster 
connty,  and  had  a  right  to  bring  this  action 
there.  We  have  aald  that  plaintiff's  evidence 
Is  undisputed.  We  should  have  said  that 
the  defendant  filed  his  affidavit  in  support 
of  his  application  for  a  change  at  place  of 
trial,  In  which  he  states  that  he  la  and  has 
been  for  40  years  a  resident  of  Jasper  coun- 
ty, and  that  during  the  time  plaintiff  and 
affiant  lived  together  as  husband  and  wife 
they  resided  in  Jasper  county,  and  never  had 
any  residence  in  any  other  county  in  the 
state,  and  then  states  the  distances,  expenses, 
etc,  in  attending  at  Webster  district  court, 
but  no  other  facts  are  stated  by  him  in  his 
affidavit  bearing  qn  plalntifTs  intention  in 
her  removal  from  Jasper  county  to  Webster 
county. 

[3]  A^  stated,  the  pivotal  point  in  the  case 
Is  as  to  whether  plaintiff  Is  a  resident  In 
good  faith  of  Webster  connty.  It  may  be, 
as  contended  by  defendant,  that  the  two 
.years  required  for  divorce  on  the  ground  of 
desertion  and  her  cause  of  action  for  divorce 
on  that  ground  ripened  after  she  filed  her 
petition  in  the  Webster  district .  court  for 
separate  maintenance.  Under  some  drcnm- 
stances  It  is  not  necessary  tliat  the  t%yo  years 
should  have  elapsed  when  plaintiff,  filed 
her  origliial  petition  In  Webster  oounty  to 
authorize  separate  maintenance,  filrschl  v, 
Hlrschl,  161  Iowa,  647,  143  N.  W.  638,  and 
cases. 

[4]  2.  Appellee  contends  that  plaintiff's 
petition  in  this  case  does  not  allege  that  the 
action  Is  brought  in  good  faith  for  the  pur- 
pose of  obtaining  a  divorce  only,  as  required 
by  section  3172  of  the  Ck>de,  but  that  section 
requires  such  allegations  in  cases  where 
the  defendant  is  a  nonresident.  The  provi- 
sions of  the  statute  in  this  regard  where  the 
parties  are  both  residents  of  the  state  are 
that  the  district  court  In  the  county  where 
either  party  resides  has  Jurisdiction  of  the 
subject-matter  of  the  chapter  on  divorce, 
annulling  marriages  and  alimony.  Code,  § 
3171. 

[5]  3.  The  defendant  contends  that  because 
the  order  or  Judgment  In  the  Jasper  district 
court  requiring  the  defendant  to  pay  $50  per 
month  is  still  in  force,  that  plaintiff  should 
have  filed  her  petition  in  this  case  In  Jas- 
per county,  and  that  this  is  another  reason 
why  the  Webster  district  court  had  no  Juris- 
diction. But  we  see  no  reason  why  this 
natter  may  not  be  taken  care  of  and  the 
defendant  protected  in  the  trial  df  the  in- 
stant case  in  Webster  county  if  defendant 
shall  present  the  matter  there,  and  if  the 
plaintiff's  case  In  Webster  county  is  first 
tried. 

[•]  4.  If  defendant  has  for  two  years  de- 
serted plaintiff  and  a  cause  of  action  lias  ac- 
cmed  to  her  since  the  trial  of  the  first  case. 


such  Issne  waa  not  adjudicated  In  the  first 
trial  as  contended  by  defendant. 

5.  We  have  this  situation  then,  that  de- 
fendant's cro8&{)etition  against  plaintiff  Is 
still  pending  In  Jasper  district  court,  which, 
since  plaintiff  has  dismissed  her  action 
brought  there,  Is  the  same  as  though  defend- 
ant had  brought  his  action  there  against  her. 
This  action  is  In  effect  for  an  annulment  of 
the  marriage,  which  for  the  purposes  of  this 
case  we  regard  the  same  as  an  action  for  ^- 
vorce,  since  such  a  proceeding  comes  under 
the  chapter  of  the  Code  In  regard  to  divorce, 
annulment  of  marriages  and  alimony,  and 
plalntUt  has  an  action  for  divorce  against  de- 
fendant pending  in  Webster  county.  The  is- 
sues are  not  the  same,  and  we  are  unable  to 
see  how  one  could  be  pleaded  In  abatement 
of  the  other.  That  is,  defendant  could  not 
plead  his  action,  in  abatement  of  plaintiff's 
action,  any  more  than  plaintiff  could  plead 
her  action  in  abatement  of  defendant's  action. 
In  fact,  no  abatement  was  pleaded  by  either 
party.  Of  course,  It  may  depend  somewhat 
upon  which  case  is  tried  first  It  seems  that 
there  are  cases  where  the  rights  of  childrrai 
are  at  stake,  or  an  order  has  been  made  af> 
fectlng  children  wh^e  the  court  has  a  dis- 
cretion in  this  matter,  but  no  such  question 
Is  presented  In  this  case.  Of  course,  if  the 
defendant's  cross-petition  In  Jasper  county 
should  be  first  tried,  and  it  should  be  deter- 
mined that  the  marriage  was  void,  as  be  al- 
leges, this  would  end  plalntifTs  daim  for  a 
divorce.  If,  however,  the  defendant  should 
be  defeated  in  his  cross-petition  on  the  is- 
sues tendered  by  him  therein,  we  see  no  rea- 
son why  plaintiff  may  not  proceed  with  her 
case  on  the  Issues  presented  by  her.  We 
may  suggest  in  passing  that  In  plaintiff's 
case  if  It  shonld  be  tried  first,  defendant 
can  raise  the  Issne  as  to  whether  there  has 
been  any  marriage  at  all.  So,  too.  If  plaln- 
tlfTs  case  is  tried  first,  the  defendant  may 
or  not  try  his  In  Jasper  county,  depending 
.upon  the  result  of  the  trial  In  Webster  coun- 
ty. It  has  been  held  that  the  pendency  of 
an  action  against  a  wife  for  absolute  divorce 
Ib  one  county  did  not  preclude  her  from  in- 
stituting an  action  in  another  county  In  the 
same  state  for  a  divorce  from  bed  and  board 
where  she  had  sought  no  affirmative  relief 
In  the  other  suit  Cook  v.  Cook,  159  N,  C. 
46,  74  S.  E3.  639,  40  L.  R.  A.  (N.  S.)  83,  Ann. 
Cas.  1914A,  1137;  9  R.  C.  L.  p.  413. 

The  statutes  of  North  Carolina  are  not 
as  favorable  to  the  plaintiff's  contention  here 
as  are  the  statutes  of  Iowa.  As  the  record 
now  stands,  the  plaintiff  was  asking  no  af- 
firmative relief  in  any  proceeding  pending  In 
Jasper  oouatji  after  her  dismissal  of  the  last 
petition  filed  by  her  In  that  connty,. and  thia 
wan  before  she  commenced  the  instant  suit 

It  is  our  conduslon  that  the  trial-  court 
erred  In  -  dismissing  plaintiff's  petition,  and 
the  order  and  Judgment  appealed  from  Is 
therefore  reversed,  and  the  cause  remanded 
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for  farther  proceedings  In  hAixnon;  with  tida 
opinion. 

GATNOB,  O.  J.,  and  W11A.VI>&  KoA  STB- 
VENS,  JJ.,  concurring. 


KABRICK  ▼.  J.  I.  CASE  THRESHIXG 
MACH.  CO.    (No.  31399.) 

(Bupreme  Court  ot  Iowa.     Jan«  25,  1917.) 

1.  VBNUE  «=»14— PIiAOE  OV  TKAlr-SAtES. 

Under  Code,  |  8600,  piovidijiK  that  eoits 
may  be  brought  in  any  county  in  which  defend- 
ant has  his  office  or  agency  lot  the  transaction 
of  business  where  the  suit  grows  out  of  or  was 
connected,  with  the  business  of  that  office  or 
agency,  action  to  recover  back  the.purohase  price 
of  a  threshing  machine  sold  was  properly  brought 
in  the  county  where  the  sale  was  made  by  de- 
fendant's traveling  agent. 

[EM.  Note.— For  other  cases,  see  Venne,  Cent. 
Dig.  §§  21,  27.] 

2.  Sauss  $i9l81(ll)— A.0TI0ITS— Evidenck. 

In  an  action  to  recover  the  purchase  price 

paid  lor  threshing  machinery  on  the  failure  to 

deliver  same,  evidence  held  not  to  show  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 

Dig.  {{  486,  487,  490.] 

3.  Saixs  ■S=>121— RkscissioN-^EsTOPPEi-. 

In  an  action  to  recover  the  purchase  price 
paid  for  threshing  machinery  sold  upon  failure 
to  deliver,  the  fact  that  the  purchaser  attempted 
to  sell  the  propei-ty  sold  did  not  estop  bim  from 
rescinding  ue  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  li  290-301.] 

Appeal  from  District  Court,  Clay  County; 
N.  J.  Lee,  Judge. 

Action  at  law  to  recover  back  the  pur^ 
chase  price  of  a  secondhand  threshing  out- 
fit Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Paraons  &  Mills,  of  Des  Moines,  and  Cory 
&  Son,  (rit  Spencer,  for  appellant.  Heald  & 
Co<d£,  of  Spencer,  and  Faville  &  Whitney,  of 
Storm  Lake,  for  appellee. 

STEVENS,  J.  On  June  11,  1914,  appel- 
lant, through  its  agent,  F.  E.  Kabrlck,  sold 
a  threshing  separator,  engine,  and  other  ma- 
chinery to  William  Rohde,  who  resided  near 
Bock  Bapids,  Clay  county,  Iowa.  William 
Bohde  was  at  the  time  the  owner  of  an  old 
separator  and  engine  which  appellant  agreed 
to  take  as  part  paymept  on  the  purchase 
price  of  the  new  machine. 

On  June  20th  E.  O.  Kabrlck  signed  an 
order  In  which  he  agreed  to  purchase  of  ap- 
pellant the  secondhand  separator,  engine,  and 
other  machinery  above  referred  to  and  to 
execute  two  notes  therefor,  one  for  $220,  due 
October  1,  1914,  and  one  for  $216,  due  Oc- 
tober 1,  1915,  at  7  per  cent  Interest  The 
order  was  jglven  subject  to  the  approval  of 
appelant  The  company  accepted  the  order 
on  June  SO,  1914.  The  new  machinery  was 
delivered  to  Rohde  about  July  29, 1914. 

The  machinery  at  the  time  of  all  th« 
transactions  above  referred  to  was  situated 


upon  (he  fatifl  of  Mr.  Bohde'  about  three 
miles  from  Rock  Rapids.'  Appellee  did  not 
go  to  see  the  machinery  before  purchasing 
the  same. 

.  On  August  1,  1914,  appellee  executed  the 
notes  referred  to  in  his  written  order  fbr  the 
purchase  price  of  the  old  machinery,  together 
with  a  chattel  mortgage  on  the  old  machinery 
to  secure  the  payment  thereof,  and  on  Oc- 
tober 1,  1014,  to  obtain  a  dlsoount,  paid 
both  notes  in  full. 

Some  time  later  the  brother  who  had  con- 
ducted the  negotiations  for  the  sale  of  the 
new  machinery  to  Rohde  and  the  old  ma- 
chinery to  appellee  also  undertook  to  sell  the 
Secondhand  machinery  for  appellee,  but,  up- 
on taking  a  purchaser  to  the  premises  oc- 
cupied by  Mr.  Bohde,  he  was  informed  by 
him  that  he  would  not  part  with  the  pos- 
session of  the  old  machinery  until  the  com- 
pany adjusted  some  difference  between  them 
arising  out  of  the  purchase  of  the  new  ma- 
chinery. The  Controversy  between  Bohde 
and  appellant  continued  lor  some  time,  and 
on  January  11,  1015,  appellee  had  his  at- 
torneys notify  appellant  that,  because  he 
was  unable  to  get  possession  of  the  ma- 
chinery which  he  had  purchased,  he  elected 
to,  and  did,  rescind  the  contract,  and  de- 
manded the  repayment  to  him  of  the  money 
which  he  had  paid  appellant  therefor. 

The  bill  of  sale  executed  by  Bohde  con- 
veying the  secondhand  machinery  to  appel- 
lant provided  for  th6  delivery  of  the  ma- 
chinery to  it  loaded  without  charge  on  the 
cars  at  Bock  Bapids,  Iowa. 

Upon  receipt  of  the  letter  of  January  11th 
rescinding  the  contract  for  the  purc&ase  of 
the  secondhand  machinery,  the  manager  of 
defendant  at  Des  Moines  wrote  a  letter  to  ap- 
pellee's attorneys  declining  to  return  the 
purchase  price  received  from  appellee 
therefor.  On  January  11, 1915,  a  representa- 
tive of  appellant  called  upon  Mr.  Bohde  and 
adjusted  the  difficulties  between  appellant 
and  htm  and  received  an  agreement  signed 
by  Bohde  agreeing  to  deliver  the  secondhand 
machinery  according  to  his  bill  of  sale. 

On  June  6,  1915,  appellant,  through  the 
manager  of  its  branch  house  at  Des  Moines, 
Iowa,  wrote  a  letter  to  B^hde  demanding  the 
sum  of  $1,142,  representing  the  value  of  the 
old  outfit  taken  in  trade.  This  demand  was 
based  upon  the  alleged  refusal  of  Bohde  to 
deliver  the  machinery  on  board  the  cars  at 
Bock  Bapids  free  of  charge. 

This  action  was  brought  in  Clay  county  to 
recover  back  money  paid  for  tlie  old  ma- 
chinery. The  cause  was  tried  to  a  Jury,  but 
at  the  conclusion  of  the  testimony,  both  par- 
ties having  asked  for  a  verdict,  by  agreement 
the  Jury  was  discharged,  and  the  cause  sub- 
mitted to  the  eourt,  which  found  in  favor  of 
the  plaintiff  and  rendered  Judgment  against 
the  defendant  for  tl»e  amount  dalqied  ,by 
plaintiff. 


fts»For  otbor  cusm  Ma  sAIdm  (opl«  knd  KBT-innCBEB  U  all  K«7-Mttmb«red  Dl^wt*  alid  tHiiuiu 
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[1]  I.  AptwUant  asked  a  tdiange  of  rieirae 
upon  the  ground  that  It  had  no  ofBce  of 
agency  in  Clay  oomtty,  supporting  the  same 
by  the  affidavit  of  the  manager  of  its  branch 
house  at  Des  Moines,  Iowa,  from  which  point 
distribution  of  sales  made  by  its  traveling 
representatires  was  made  tfaroughoat  the 
state.  The  motion  was  orerruled,  and  this 
roling  is  assigned  as  error. 

F.  E.  Kabrick  was  the  agent  of  appellant, 
and  traveled  from  place  to  place  in  the  state 
selling  its  machinery.  The  sale  of  the  new 
outfit  to  Rohde  and  of  the  secondhand  ma- 
chinery to  appellee  was  made  in  Clay  coun- 
ty. F.  B.  Kabrick  resided  in  Clay  county, 
and  the  notes  given  by  appellee  were  made 
payable  at  a  bank  in  Spencer,  lowa^  It  is 
not  claimed  that  appellant  had  an  office  in 
Clay  county  or  other  agency  than  that  of 
F.  R  Kabrick. 

Section  3S00  of  the  Oode  provides  that 
Bults  may  be  brought  in  any  county  In  which 
the  defendant  has  an  office  or  agency  for  the 
transaction  of  bostness  where  the  suit  grows 
out  of,  or  was  connected  with,  the  business 
of  that  office  or  agency.  The  evidence  show- 
ed that  F.  E.  Kabrick  was  the  agent  for  ap- 
pellant, having  authority  to  solicit  orders 
for  new  and  to  sell  the  old  machinery,  and 
that  he  conducted  the  negotiations  in  Clay 
county  for  appellant  in  both  transactions, 
and  under  the  holding  of  the  following  cases 
the  action  was  properly  brought  in  that  coun- 
ty: MiUigan  et  aL  v.  Davis,  49  Iowa,  126; 
Locke  V.  Chicago  Chronicle  Co.,  107  Iowa, 
390,  78  N.  W.  49;  Goodrich  v.  Fogarty,  130 
Iowa,  223,  106  N.  W.  616 ;  Coal  Co.  v.  Coal 
Mining  Co.,  132  Iowa,  592,  109  N.  W.  1094 : 
OUbert  v.  McCullough,  140  Iowa,  362,  118 
N.  W.  611. 

[2]  II.  The  theory  and  claim  of  appellant 
is  that  appellee  agreed  to  accept  the  outfit 
where  It  was  at  the  time  the  order  was  giv- 
en, and  that  no  further  act  of  appellant  was 
necessary  to  com^dete  the  delivery.  On  the 
other  hand,  appellee  sought  to  rescind  the 
contract  of  sale  on  the  ground  that  appellant 
bad  wholly  failed  to  deliver  the  outfit,  or 
place  the  same  at  his  disposal,  and  that 
Bohde  refused  "to  deliver  to  or  permit  ap- 
pellee to  remove  the  same  from  his  premises. 
This  is  the  only  remaining  question  pre- 
sented upon  this  ai^al,  and  is  one  of  fact 
r&tlier  than  of  law,  and  depends  for  its  an- 
swer largely  upon  the  Intention  of  the  p&T- 
ties,  which  Is  to  be  ascertained  from  the 
written  instrument  and  other  facts  and  dr^ 
cumstances  appearing  in  evidence. 

"When  and  where  the  sale  was  complete  and 
title  to  the  pro^rty  passed  to  the  purchaser  is 
largely  a  questioB  of  intent  to  be  drawn,  not 
alone  neceesarily  froiq  the  wdtings  made  oc  the 
formal  words  enlployed,'  hut  dlso  -from  the  con- 
duct of  the  parties  and  their  methods  of  dealing. 
The  answer  to  the  question  is  nearly  always  a 
conclusipn  or  inference  to  be  drawn  from  a  con- 
sideration of  all  the  ciippipstaiices  4evploped  by 
the  evidence,  and  is  therefore  a  aneation  of 
fact  fee.  the  iws  and  not.  «f  iaw  ipc  the  const'!. 
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HamlU  V.  Joseph  Sehllts' Brewing  Oik,  lOKIowa, 
268,  143  N.  W.  99,  146  N.  wTbII. 

The  bill  of  sale  executed  by  Bohde  re- 
ferring to  the  matter  of  delivery  stated: 

"Above  machinery  to  be  loaded  on  cars  free  of 
charge  subject  to  order  of  J.  I.  Case  T.  M.  Co., 
Kock  Rapids,  Iowa." 

The  order  given  by  M>pellee  for  the  second- 
hand outfit  which  was  subject  to  acceptance 
by  appellant  recited: 

"Ton  will  please  deliver  on  or  befcare  the  'at 
once'  or  as  soon  thereafter  as  you  can  furnidi 
for  transportation  or  delivery  to  'These  goods- 
will  be  accepted  where  they  stand.' " 

It  appears  from  the  evidence  that  the  sec- 
ondhand outfit  was  in  possession  of  Bohde 
at  the  time  he  entered  Into  the  contract  for 
the  purchase  of  the  new  outfit,  and  also  at 
the  time  of  the  execution  of  the  bill  of  sale, 
and  when  the  written  order  was  signed  by 
appellee  and  accepted  by  appellant. 

The  new  outfit  was  delivered  to  Rhode  in 
the  latter  part  of  July,  and  some  time  there- 
after a  controversy  arose  between  him  and 
appellant  respecting  the  new  machinery,  and 
thereafter  Rohde  refused  to  permit  a  pros- 
pective purchaser  of  the  secondhand  outfit 
to  remove  the  same  from  his  premises. 
Rohde,  however,  testified  that  after  the  ex- 
ecution of  the  bill  of  sale  and  prlOT  to  th& 
time  the  controversy  aVose  between  himself 
and  appellanf  he  would  have  permitted  ap- 
pellee to  take  possession  of  the  old  outfit  had 
he  sought  permission  to  do  so.  It  is  not 
quite  clear  from  the  record  when  the  contro- 
versy arose  between  Rohde  and  appellant  re- 
garding the  new  machinery,  but  the  court 
may  well  have  found  from  the  testimony 
that  It  was  near  the  1st  of  August  He  tes- 
tified that  he  would  not  have  permitted  the 
machinery  to  be  removed  from  l^s  premises 
after  the  controversy  arose.  In  compliance- 
with  the  terms  of  the  written  order  signed 
by  appellee,  he  e^cecuted  the  two  .notes  and 
mortgage  to  secure  the  payment  tKereof,  and 
on  or  about  October  1st,  when  one  of  the 
notes  fell  due,  paid  both  of  them.  Up  to  this 
time  he  had  not  been  to  s6e  the  machinery, 
nor  had  he  at  any  time  requested  possession 
thereof. 

Appellee  testified  that  he  understood  the 
machinery  was  to  be  delivered  to  him  at 
Rock  Rapids,  and  introduced  in  evidence  a 
letter  written  by  appellant's  manager  a£  Des 
Moines,  dated  June  30,  1914,  in  which  he  was 
advised  of  the  acceptance  of  his  order  for 
the  secondhand  outfit  atnd  that  "same  is  to 
be  delivered  to  you  by  your  brother,  rig  be- 
ing on  hand  at  Rock  Rapids." 

The  conduct  of  the  parties  after  the  at 
tempted  rescission  of  the  contract  throwr 
some  light  upon  their  apparent  intention  a.<» 
to  the  matter  of  delivery  at  the  time  the 
contract  waff  entered  into.  B.  O.  Kabrick 
testified  that  after  the  final  refusal  of  Rohde 
to  permit  the  machinery  to  be  taken  from 
his  preinlses  by  one  of  appellee's  prospec- 
tive purchasers,  he  thereafter,  on  December 
.19,  A$!14,  .talked  with  appellant's  manager  at 
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Des  Molnea  over  the  telephone,  who  agreed  to 
write  a  letter  to  Rhode  demanding  that  he 
comply  with  his  contract,  and  directing  the 
witness  to  go  to  Rock  Rapids  and  demand 
that  Rohde  deliver  the  outfit  at  Rods  Rapids 
according  to  his  bill  of  sale.  He  further 
testified  that  he  did  go  to  Rock  Rapids,  and 
that  Rohde  refused  to  deliver  the  outfit  as 
requested. 

On  June  5,  1915,  a  letter  was  written  from 
appellant's  Des  Moines  office  to  Rohde  call- 
ing his  attention  to  the  fact  that  he  had 
agreed,  by  his  bill  of  sale,  to  deliver  the  old 
machinery  at  Rock  Rapids  loaded  on  the 
cars,  subject  to  the  order  of  appellants,  and 
that,  as  he  had  failed  to  do  so,  demanded  the 
payment  of  $1,142  which  he  claimed  to  be 
the  value  of  the  old  outfit  On  January  11, 
1915,  Rohde  signed  a  statement  in  which 
he  agreed  to  make  delivery  of  the  secondhand 
machinery  in  accordance  with  the  terms  of 
the  bill  of  sale.  At  the  bottom  of  the  signed 
statement  appears  the  following  notation 
made  by  the  representative  of  appellant:  "I 
recommend  the  delivery  to  be  made  where 
it  now  stands." 

The  above  is  substantially  a  full  statement 
of  the  evidence  bearing  upon  the  question 
Involved.  It  was  evidently  contemplated  by 
the  representative  of  appellant  at  the  time 
the  bill  of  sale  was  executed  by  Rohde  that 
it  might  be  necessary  to  ship  the  secondhand 
outfit  to  some  other  point  than  Rock  Rapids, 
and  the  provision  In  the  contract  was  made 
requiring  Rohde  to  deliver  the  same  loaded 
on  the  cars  at  Rock  Rapids.  This  provision 
In  the  bill  of  sale  is  not,  however,  neces- 
sarily inconsistent  with  the  claim  now  made 
by  appellant  that  appellee  agreed  to  receive 
delivery  of  the  outfit  at  the  Rohde  premises- 
It  was  a  ptvvlsion  for  the  benefit  of  the  com- 
pany which  It  could,  of  course,  waive. 

Counsel  for  appell^t  in  argument  places 
much  stre«|^  upon  the  following  provision  of 
the  order  signed  by  appellee:  "These  goods 
will  be  accepted  where  they  stand."  The 
contention  is  that  this  provision  of  the  con- 
tract bound  appellee  to  receive  the  goods  on 
the  premises,  and  that,  under  the  terms  of 
the  bill  of  sale  executed  by  Rohde,  he  had 
n  right  to  take  possession  of  the  outfit  in 
question.  The  language,  however,  is  appar- 
ently susceptible  of  another  construction; 
that  is,  that  it  was  Intended  to  designate 
the  place  of  delivery  only.  This  is  apparent- 
ly the  construction  appellant  placed  upon  this 
language  as  is  evidenced  by  its  letter  of 
June  30th,  as  follows:  "Same  to  be  delivered 
to  you  by  your  brother,  rig  being  on  hand  at 
Rock  Rapids."  Evidently  the  writer  of  this 
letter  understood .  that  delivery  of  the  ma- 
chinery had  not  been  completed,  and  that 
some  further  act  was  necessary  to  complete 
the  same.  It  is  quite  clear  that  the  words 
were  not  intended  at  the  time  as  an  agree- 
ment on  the  part  of  appellee  to  treat  ttie 
outfit  as  delivered, .  because  the  order  was 


subject  to  the  approval  of  appellant,  and  no 
delivery  could  have  been  contemplated  until 
after  the  appellant  had  sisnlfled  its  aoo^t- 
ance  of  the  order. 

[3]  Appelant  emphasizes  the  fact  that  ap- 
pellee executed  the  notes  and  mortgage  and 
paid  the  same;  that  he  sought  to  exerdse 
acts  of  ownership  over  the  property  by  of- 
fering and  attempting  to  sell  it;  that  he 
thereby  treated  the  outfit  as  having  been 
delivered  to  him;  and  that  by  reason  there- 
of he  is  estopped  from  rescinding  the  con- 
tract 

However,  it  is  quite  evident  that  at  the 
time  of  the  execution  of  the  note  and  mort- 
gage and  the  payment  thereof  appellee  did 
not  know,  or  have  reason  to  anticipate,  that 
Rohde  would  refuse  delivery  or  interfere 
with  his  taking  possession  of  the  machinery. 
Rohde  had  possession  of  the  outfit  for  ap- 
pellant at  the  time  the  order  was  given  and 
accepted  by  it,  and  he  was  prevented  from 
obtaining  possession  after  the  notes  were  ex- 
ecuted and  paid  because  of  some  alleged  f^- 
ure  of  appellant  to  carry  out  the  terms  of 
the  contract  with  Rohde. 

We  do  not  think  under  the  facts  disclosed 
there  was  a  delivery  of  the  outfit  or  that 
appellee  was  estopped  by  reason  of  any 
of  the  matters  shown  from  maintaining  this 
suit 

The  questions  of  fact  were  for  the  eourt, 
and  Its  finding  thereon  has  the  force  and 
effect  of  the  verdict  of  a  Jury.  The  court, 
having  the  witnesses  before  it  and  having 
heard  all  the  testimony,  found  the  facts  in 
favor  of  appellee,  and,  as  the  Inferences  nec- 
essary to  sudi-  finding  are  Justified  by  the 
evidence,  the  court's  finding  should  not  be 
disturbed. 

Affirmed. 

OATNOR,  O.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concur. 


DUPFI  T.  BARDT  AXJTO  GO.  et  aL 
(Na  31898.) 

(Supreme  Court  of  Iowa.    June  26,  1917.) 

1.  Tbial  «=s>4  —  Objeotioks  —  Tim  or  Mak- 
ing. 

Where  in  an  action  for  conversion,  no  objec- 
tion, under  Code,  {  3749,  providing  that  the  pfli-- 
ty  excepting  to  the  decision  mait  do  so  at  the 
time  it  is  made  unless  it  is  upon  a  motion  or 
demurrer,  in  which  case  it  may  be  taken  within 
three  days,  was  made  to  the  motion  to  try  an  eq- 
uitable isane  first,  an  objection  two  months  aft* 
erwards  on  the  trial  oa  to  the  time  of  filins  the 
cross-petitioQ  raising  the  equitable  issue,  and 
that  such  Iseae  was  not  one  not  triable  in  the 
law  action,  was  inanflSclent,  since  it  could  have 
been  made  against  the  motion  itself. 

[Ed.  Note.— For  Other  cases,  see  Trial,  Cent. 
Dig.  is  8-10.] 

2.  Trial  «=>4— Objiotiowb— Pbjmewtatiok. 

Where  defendant  has  failed  to  object  in 
time  to  a  foreciosore  of  a  common-lsir  lien  OB 
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the  tria}  of  an  eqaitaltle  tsane,  he  cannot  preaent 
the  question  on  th«  triaL 

tEd.  Note.— For  other  caaea,  aee  Trial,  Cent 
Dig.  H  S-10.] 

8.  Bazutknt  «s»18(1>— Lnir-^IifTOBOEiainy- 

QooD  Faith. 
In  an  action  for  the  conversion  of  an  auto- 
mobile, where  defendants  set  np  a  lien  for  re- 
pairs in  a  somewbat  larger  amount  than  subse- 
quently found  by  the  court,  such  fact  was  not 
ground  for  rejection  of  the  entire  lien,  in  the 
absence  of  bad  faith. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  §S  77,  83.] 

4.  Sau:s  ®=>441(2)— Wabbantt— Evidmhcb. 

In  an  action  for  conTerslon  of  an  automobile 
alleged  to  have  been  warranted  for  one  year,  evi- 
dence hM  to  sustain  a  finding  that  the  guaran- 
ty was  an  ordinary  mercantile  one  against  defec- 
tive material  or  workmanship. 

[Ed.  Note.— For  other  cases,  see  Sales,  tJent 
Dig.  t  127&] 

5.  Evidence  <g=»354(5)  —  AccoimT  Books  — 
Books  of  Original  ¥knxY. 

In  an  acticm  for  conversion,  a  ledger  in 
which  entries  were  made  from  sales'  slips  was 
admissible  as  a  book  of  original  entry,  although 
made  up  by  posting  from  other  slips. 

[Ekl.  Note.— For  other  cases,  see  EMdenee, 
Cent.  Dig.  i  1448.J 

Appeal  from  District  Court,  Pocahontas 
County;    D.  F.  Coyle,  Judge. 

This  action  was  brought  originally  by 
plaintiff  against  defendants  for  the  conver- 
sion of  an  automobile,  in  which  plaintiff  de- 
manded ¥1,250.  Defendants  answered,  and 
by  cross-petition  in  equity  asked  the  fore- 
closure of  a  lien  on  said  automobile  for 
$248.25  for  repairs  and  services  on  the  auto- 
mobile furnished  by  defendant  company.  At 
the  same  time  defendant  filed  a  motion  to 
transfer  the  equitable  issue  presented  by  the 
cross-petition  to  equity  in  order  that  the 
equitable  issue  might  be  tried  first  Appel- 
lant states  that  in  so  far  as  this  case  is 
concerned  the  issues  are  simply  those  raised 
by  the  motion  to  transfer  to  equity  and  the 
ruling  thereon,  after  which  the  case  was 
tried  in  equity  on  the  issues  raised  by  the 
cross-petition  to  determine  whether  or  not 
defendants  were  entitled  to  a  foreclosure  of 
their  alleged  Hen.  Defendants  deny  plain- 
tiff's claim  that  defendants  are  seetdng  to 
foreclose  a  common-law  lien,  but  contend 
that  they  rely  on  a  statutory  lien,  as  well  as 
a  common-law  lien.  The  court  found  that 
prior  to  the  institution  of  this  suit  plaintiff 
was  indebted  to  defendant  in  the  sum  of 
$201.21  for  labor  and  material  furnished  for 
said  automobile;  that  the  defendant  was 
entitled  to  the  foreclosure  of  its  lien  in  the 
sum  of  $146.,70,  and  was  entitled  to  a  Judg- 
ment against  the  plaintiff  In  the  sum  of 
$201.21 ;  a  special  execution  was  ordered  for 
the  sale  of  the  automobile  to  make  the  lien; 
and  that  a  general  execution  issue  for  the 
balance  of  the  Judgment  and  costs.  The  mo- 
tion to  try  the  equitable  issue  first  was 
sustained.    A  further  statement  of  facts  will 


appear  in  the  oplnlim.    nie  plaintiff  appeals. 
AfiBrmed. 

y.  P.  McManus,  of  Manson,  and  Kenyon, 
Kelleher  &  Price,  of  Ft  Dodge,  for  appellant 
J.  M.  Berry,  of  Belmond,  and  Robert  Healy, 
of  Ft  Dodge,  for  appelleea 

PHESTON,  J.  1.  First  as  to  the  motion  to 
try  the  equitable  issue  first.  There  is  some 
confusion,  and  evidently  a  mistake  in  the 
dates,  in  the  abstract  in  regard  to  this,  and 
it  has  not  been  corrected  by  the  additional 
abstract  The  record  is  that  the  case  was 
tried  on  the  merits  January  26,  1916,  and 
that  the  motion  to  try  the  equitable  issue 
first  was  sustained  November,  1916,  or  about 
10  months  after  t^e  case  was  tried  on  tbe 
cross-petition.  The  answer  and  cross-peti- 
tion were  filed  in  May,  1915,  and  the  motion 
was  filed  on  the  1st  day  of  May,  1915,  so  that 
we  shall  assume  that  the  rule  on  the  motion 
was  in  November,  1915,  Instead  of  1916  as 
stated  in  the  abstract 

[1]  Appellees  contend  that  no  exception 
was  taken  to  the  ruling  of  the  court  sustain- 
ing the  motion,  and  that  for  that  reason  that 
question  may  not  now  be  presented  for  de- 
termination. The  abstract  recites  that  the 
ruling  on  the  motion  "was  made  by  the  court 
in  the  absence  of  counsel.  At  the  time  of  the 
trial  an  exception  was  taken  to  said  ruling, 
but  the  court  failed  to  note  the  exception  of 
record."  From  this  record  It  appears  that 
appellant  does  not  claim  that  any  exception 
was  taken  at  the  time  of  the  ruling,  nor  for 
about  two  months  thereafter,  or  until  the 
trial  in  January.  Code,  ]  3749,  provides 
that: 

"The  party  excepting  to  the  decision  must  do 
so  at  the  time  it  is  made,  unless  it  is  upon  a 
motion  or  demurrer,  in  which  case  it  may  he 
taken  within  three  days." 

As  said,  no  claim  Is  made  that  an  excep- 
tion to  the  ruling  on  the  motion  was  taken 
within  the  time  prescribed  by  the  statute. 
From  the  record  it  further  appears  that 
when  the  case  came  on  for  trial  in  January 
the  plaintiff  objected  to  proceeding  with  the 
trial  on  the  issues  raised  by  the  answer  and 
cross-petition  in  equity  because  the  original 
petitioh  was  filed  in  November,  1914,  and  the 
answer  and  cross-petition  were  not  filed 
until  May,  1915,  and,  further,  because  the 
cross-petition  raises  no  issue  which  is  not 
cognizable  and  could  not  be  tried  and  de- 
termined in  the  law  action  first  brought. 

But  it  seems  to  us  that  the  objection  at 
that  time  was  not  good  because  such  an  ob- 
jection would  have  been  such  as  could  have 
been  made  as  against  the  motion  itself..  The 
ruling  on  the  motion  had  been  made  some 
two  months  before.  The  court  did  not  trans- 
fer the  cause  from  the  law  to  the  equity 
calendar,  and  the  plaintUTs  claim  still 
stands  on  the  law  side  for  trial  unless  the 
determination  of  the  cross-petition   adjudi- 
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cates  the  claim  set  op  .In  plaintiff's  petition. 
Section  3435  of  the  Code  provides  that  where 
the  action  has  been  properly  commenced-  by 
ordinary  proceedings,  ^ther  party  shall  have 
the  right  by  motion  to  have  any  Issue  here- 
tofore exclusively  cognizable  In  equity  tried 
in  the  manner  hereinafter  prescribed  In  cases 
of  equitable  proceedings;  and  If  all  the 
issues  were  such,  though  none  were  exclusive- 
ly so,  the  defendant  shaU  be  entitled  to  have 
them  all  tried  as  in  cases  of  equitable  pro- 
ceedings. We  think  appellees'  contention  at 
this  point  ought  to  be  sustained.  Gate  City 
Land  Co.  v.  Heilman,  SO  Iowa,  477,  45  N.  W. 
760. 

Furthermore,,  though  we  do  not  determine 
.the  point,  it  would  seem  jis  though  the  mo- 
tion was  properly  sustained.  The  cross- 
petition  asked  the  enforcement  and  fore- 
closure of  a  lien,  which  could  not  well  be 
done  in  a  law  action.  The  defendants  refus- 
ied  to  deliver  the  automobile  to  the  plaintiff 
because  they  claimed  a  lien  on  the  machine 
for  repairs.  Whether  this  adjudicates  the 
plaintifTs  claim,  as  set  out  in  his  petition, 
that  there  was  a  conversion  of  the  machine 
by  the  defendants,  we  do  not  determine,  for 
the  reason  that  that  question  is  not  before 
us  and  has  not  been  argued. 

[2]  2.  AS  stated,  appellant  contends  that 
the  cross-petition  sought  to  foreclose  a  com- 
mon-law lien,  and  that  this  may  not  be  done 
in  equity.  We  think  this  question  is  dis- 
posed of  by  what  has  been  said  on  the  mo- 
tion to  try  the  equitable  Issue  first  How- 
ever, appellees  contend  that  a  common-law 
lien  on  an  automobile  exists  In  favor  of  a 
mechanic,  whether  a  garage  keeper  or  not, 
who  supplies  labor  and  materials  for  the 
repair  of  the  car,  as  long  as  be  retains  the 
possesslcm  ot  it,  and  dte  Aidrlch  v.  Jenkins, 
171  lU.  App.  310;  Rehm  v.  VlaU,  185  HI.  App. 
425.  And  they  contend  that  they  were  not 
relegated  to  their  common-law  lien  alone,  tmt 
that  they  are  entitled  to  a  statutory  lien  un- 
der sectioQ  3130  of  the  Code,  providing  that: 

"Property  transported  by,  or  stored  or  left 
with,  any  forwarding  and  conmiigsion  merchant, 
express  company,  carrier  or  bailee  for  hire  shall 
be  subject  to  a  Uen  for  the  lawfnl  charges  there- 
on for  the  transiwrtationand  storage  thereof, 
or  charges  and  services  thereon  or  in  coonection 
therewith,"  etc. 

.  — and  on  this  proposition  dte  Fox  t.  Smith, 
143  Ga.  547,  85  S.  E.  856,  Broom  v.  Dale,  109 
Miss.  52,  67  South.  659,  L,  B.  A.  1915D,  1146, 
and  other  cases.     We  are  inclined  to  this 

,view,  but  deem  it  unnecessary  to  determine 

.the  point  because  we  have  already  determin- 
ed that  appellant  is  not  in  a  position  to  pre- 
sent the  question  as  to  the  trial  of  the  cross- 
petition  in  equity. 

[3]  3.  The  dalmed  Hen  of  defendants  for 
repairs  was  somewhat  larger  than  ultimate- 
ly found  by  the  court  on  the  trial,  and  it  is 
contended  by  appellant  that  the  defendants 
should  have  been  held  to  the  exerdse  of  good 

jfjith  in  its  attempt  to  enforce  its  lien,  and 
that  items  were  -  incladed  In  tbe  claim  for 


whidi  a  Uen  was-,  demanded  and  disallowed, 
and  that  therefore  the  entire  Ilm  tbonld 
have  been  rejected.  Mechanic's  Hen  caaes 
are  dted  to  support  this  proposition.  Xbe 
theory  of  such  cases  seems  to  be  that  the 
statute  providing  for  mechanic's  Uoi  re<iaires 
that  the  claimant  must  file  a  Just  and  true 
statement.  But  we  think  in  this  case  there 
is  nothing  to  show  bad  faith  on  the  part  of 
the  defendants  in  making  the  larger  dalm. 
As  we  understand  the  holding  of  the  trial 
court,  some  of  the  items  claimed  t<xe,  while 
they  were  furnished  by  defendants,  could 
not  properly  be  claimed  as  a  Uen  because  the 
warranty  under  which  the  machine  was  sold 
was  so  broad  that  some  of  these  Items  were 
necessary  to  comply  with  the  warranty. 

[4]  4.  It  is  next  contended  by  appellant 
that  the  evidence  on  behalf  of  the  defendants 
was  insuffldent  to  sustain  their  claim,  and 
that  the  preponderance  of  the  evldaice  sus- 
tained the  contention  of  plaintifT.  This  ia 
the  point  most  seriously  argued.  This  in- 
volves the  determination  of  a  fact  question, 
and,  as  we  have  often  said,  it  is  not  our  prac- 
tice to  attempt  to  review  the  testimony,  since 
it  can  serve  no  useful  purpose  and  would  ex- 
tend the  opinion  beyond  proper  Umit&  We 
shall  therefore.contait  ourselves  with  a  brief 
statement  of  the  claims  of  the  parties,  with 
some  brief  observations  as  to  our  views  of 
the  testimony,  but  without  attempting  to 
cover  the  entire  question  as  to  the  disputed 
fact  questions. 

It  appears  that  in  ^uly,  1913,  defendant 
company  sold  the  automobile  in  question 
through  its  salesman,  one  Morrison.  Appel- 
lant contends  that  in  making  the  sale  Mor- 
rison agreed,  su^^stantiaUy,  to  keep  the  car 
in  good  miming  order  for  a  year,  free  of 
charge ;  that  the  tires  would  run  3,000  miles; 
that  if  the  car  did  not  keep  In  order,  or  If 
the  tires  did  not  run  3,000  miles,  everything 
would  be  replaced,  unless  plaintiff  ran  the 
car  into  a  ditch  or  broke  it;  that  any  poor 
workmanship  on  the  car  or  any  fault  of  the 
factory  would  be  made  good,  without  expense 
to  plaintiff,  for  a  year,  and  so  on.  The  sales- 
man denied  making  any  of  the  warranties 
alleged,  save  that  be  gave  them  a  written 
guaranty  that  in  the  event  that  the  car  prov- 
ed defective  in  material  or  workmanship 
within  a  year  the  manufacturers  of  the  car 
would  replace  the  parts,  free  of  diarge,  the 
regular  manufacturer's  warranty,  and  that 
he  would  make  good  any  'fault  ot  the  car 
within  a  year  from  the  sale.  Appellants 
contend,  and  Introduced  evidence  tending  to 
support  their  daims,  that  the  machine  did 
not  work  according  to  the  agreement  as  they 
claim  It  to  have  been,  and  that  all  the  work 
or  repairs  performed  by  defendants  was  nec- 
essary to  make  it  comply  with  the  agree- 
ment, except  they  claim  that  after  the  car 
had  been'  used  a  year  or  bo  they  made  an 
agreemeht  with  defendants  to  subetautially 
reconstruct  the  car,  and  that  they  were  to 
pay  defendants  $3Q.  tberef9r,  aod  tjtat  for 


Digitized  by 


Google 


Iowa) 


DXIFPT  <r.  HABDT  AUTO  OQ. 


873 


that  amoont  defendants  were  to  place  a  mig' 
neto  on  tlie  car,  and  would  only  clmrge  for 
tbe  labor  of  tbe  employ^  In  irattlng  tbe  stag- 
neto  on,  not  to  exceed  VA  days  of  labor,  and 
that  the  car  would  be  placed  In  firsti-clam 
condition  wlthont  further  charge  except  $85. 
The  trial  court  found  against  plaintiff  as  to 
this  last  item,  and  that  the  defendant  agreed 
to  keep  the  car  in  repair  snbatantiaUy  as 
claimed  by  plaintiff,  bat  that  such  agreement 
should  not  be  held  to  Include  repairs  which 
were  made  necessary  by  reason  of  the  negli- 
gence of  the  plaintiff. 

Tbe  plaintiff  complained  that  at  the  start 
he  had  trouble  with  the  clutch,  and  that  he 
to<A  the  car  to  the  defendants'  garage,  and 
that  there  was  tronUe  with  the  lighting  sys- 
tem and  the  starter.  Plaintiff  says  he  to<dE 
the  car  back  to  defendants  and  asked  them 
to  fix  It  from  fire  to  eight  times.  The  plain- 
tiff also  complained  that  the  hatterles  were 
not  charged  and  It  did  not  run,  but  the  evi- 
dence on  behalf  of  defendants  tends  to  show 
that  It  was  because  the  machine  was  not 
properly  suK>lled  with  gasoline  and  not  prop- 
erly operated.  Plaintiff  also  complained  that 
the  radiator  leaked,  and  says  that  defend- 
ants came  down  to  his  house  two  or  three 
times  to  put  the  car  in  order.  Plalntltt  tes-, 
tiflea  that  he  never  asked  defendants  to  make 
any  repairs,  except  to  keep  their  contract, 
except  in  regard  to  the  magneto.  Perhaps 
aome  ether  complaints  are  made,  but  this,  in 
a  general  way,  shows  plalntlfCs  claim  in  re- 
gard to  the  car. 

On  tbe  other  hand,  defendants  contend 
that  a  part  of  the  troubles  at  least  were  due 
to  the  way  In  which  the  machine  was  oper- 
ated. It  appears  that  plaintiff  bad  never 
run  an  automobile  before  the  purchase  of  the 
car  In  question;  was  a  farmer;  and  says 
that  he  did  not  understand  the  mechanical 
features  of  an  automobile.  There  is  but  lit- 
tle dispute.  If  any,  in  the  evidence  t^iat  at 
one  time  one  of  the  Duffys  was  unable  to 
stop  the  car  and  ran  over  a  cement  sidewalk 
and  into  tbe  stone  abutments  of  a  store 
building.  A  disinterested  wltnejss  testifies 
that  the  cement  sidewalk  was  eight  inches 
above  tbe  street  leveL  Tbe  frame  of  the  car 
was  broken,  but  Just  how  this  was  done  Is 
not  shown  by  the  record,  except  a  statement 
made  by  the  plaintiff  that  his  brother  John 
broke  it  running  over  a  tile  ditch.  One  of 
the  defendants  testifies  that  at  one  time  one 
of  tbe  Duffys  ran  Into  defendants'  garage 
while  going  at  the  rate  of  20  miles  an  hour,, 
and  crashed  into  an  automobile  inside  the 
garage;  that  Duffy  blamed  the  brakes,  but 
witness'  says  the  brakes  were  immediately 
tried  in  the  presence  of  Duffy,  and  it  was 
found  that  the  brakes  worked  properly. 
Duffy  denies  the  rate  of  speed,  and  says  that 
he  was  going  at  tbe  rate  of  1^  miles  an 
hour.  Witnesses  who  appear  to  be  disinter- 
ested testify  to  having  seen  Duffy's  car  driv- 


en at  various  times  on  a  flat  tbe  and  at  a 
high  rate  of  speed  while  'drlvli^-  on  a  flat 
tire.  The  evidence  shows  that  there  were  a 
number  of  dents  In  the  rims.  Indicating  hard 
usage,  such  as  having  driven  on  a  flat  tire 
or  on  the  rim  without  a  tire.  The  court 
found — and  we  think  the  preponderance  of 
the  evidence  sustains  the  finding — that  the 
casings  for  which  a  charge  was  made  were 
rim-cut,  and  that  defendants  were  under  no 
obligation,  under  the  agreement,  to  fUmish 
the  new  casings  which  were  furnished,  and 
charged  plaintiff  with  $20.25  for  this  Item. 
This  was  before  the  expiration  of  the  year. 
The  court  further  found  that  i^atntlff  should 
not  be  charged  with  any  other  repairs  or  la- 
bor until  after  the  expiration  of  the  year,  or 
down  to  August  20,  1914.  The  other  Items 
for  which  the  court  allowed  a  recovery  were 
charges  after  that  date.  The  court  also 
found  that  at  tbe  time  plaintiff  claims  to 
have  delivered  the  car  to  defendants  for  re- 
pairs for  which,  as  he  contends,  he  was  to 
pa;r  but  $35,  the  car  was  delivered  to  de- 
fendants for  general  repair,  as  well  as  for 
the  purpose  of  placing  a  magneto  thereon, 
and  that  this  was  without  any  specific  agree- 
ment as  to  what  it  would  cost,  and  that  nei- 
ther party  intended  or  understood  It  to  be 
binding  upon  defendant  in  making  bis  final 
charges.  Ibe  evidence  Shows  that  at  that 
time  the  frame  of  the  car  was  broken..  We 
think  plaintiff's  theory  at  tbls  point  Is  Im- 
probable, since,  as  the  court  found,  if  the 
frame  was  broken  plaintiff  would  not  have 
been  likely  to  have  delivered  the  car  to  de- 
fendant solely  for  the  purpose  of  placing  a 
magneto  thereon.  We  have  not  attempted  to 
cover  all  the  details,  but,  without  further 
discussion  as  to  the  facts,  It.  Is  our  conclu- 
sion, after  reading  the  record,  that  the  find- 
ing of  the  trial  court  at  this  point  was  right. 

[5]  5.  It  is  contended  by  appellant  that  the 
proper  foundation  was  not  laid  for  defend- 
ants' books  of  account,  and  that  therefore 
tbe  account  was  not  proven.  Tb»e  was  evi- 
dence as  to  some  of  the  items  Independently 
of  the  books.  The  defendants'  method  of 
keeping  books  was  described  In  detail,  and, 
whUe  it  Is  true  that  the  book  produced  was 
called  a  ledger,  yet  there  was  no  daybook. 
Entries  were  made  on  this  so-called  ledger 
from  slips.  We  shall  not  go  into  the  evi- 
dence In  detail  at  this  point  We  have  held 
that  a  ledger  may  be  a  book  of  original  en- 
tiT,  altfaou^  made  up  by  posting  from  other 
slips.  We  think  under  this  record  and  the 
holding  in  Ricker  t.  Davis,  IW  Iowa,  37, 139 
N.  W.  1110,  that  tbe  books  were  admissible. 

There  Is  no  error,  and  tbe  Judgment  of  the, 
district  court  was  right  This  b^ng  so,  tb» 
Judgment  is  affirmed. 

GATNOR,  O.  J.,  and  WEAVER  and  STE- 
VENS, JJ.,  concurring.  >     >     . 
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CALHOUN  ▼.  ROBINSON.    (No.  81488.) 
(Supreme  Court  of  Iowa.    June  25,  1917.) 

1.  Pleadino   ®=»240  —  Amendment  —  Objko- 

TION. 

Although  Code,  {  3603,  provides  that  amend- 
ments to  pleadings  must  be  made  upon  separate 
paper  which  shall  be  filed  and  conatitute,  with 
the  ori^nal,  but  one  pleading,  an  amendment  of 
a  pleading  in  a  suit  to  enjoin  violation  of  a  con- 
tract to  lay  tile  drains  made  in  open  court  ver- 
bally asking  for  general  equitable  relief  was 
proper  where  defendant  by  failure  to  object  con- 
sented thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  636-641.] 

2.  Equitt    i8=»427(2)— Relief    Granted— l8- 
BOEfi  AND  Pleadings. 

Code,  i  3775,  provides  that  the  relief  grant- 
ed to  plaintiff,  if  tnere  be  no  answer,  cannot  ex- 
ceed that  which  he  had  demanded  in  his  peti- 
tion, and  in  any  other  case  the  court  may  grant 
him  any  relief  consistent  with  the  case  made 
by  the  petition  and  embraced  within  the  issue. 
Plaintiff  brought  suit  to  enjoin  violation  of  a 
contract  to  construct  tile  drains ;  the  petition 
alleging  that  defendant  be  ordered  to  place  his 
tile  over  plaintiff's  land  to  as  not  to  damage 
him  and  also  asked  general  equitable  relief. 
Jleld,  that  a  decree  ordering  the  construction  of 
the  drain  to  be  laid  across  the  land  in  a  direc- 
tion somewhat  different  from  that  provided  for 
in  the  contract  was  correct. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §8  100&-1008.] 

3.  Injunciton     9=>12S — OoNTBACTS  —  Evi- 
dence. 

Iti  a  suit  to  enjoin  violation  of  a  contract 
to  lay  tile  drains  across  plaintiff's  land,  evidence 
held  to  justify  a  finding  that  the  drain  could 
not  be  advantageously  laid  as  specified  in  the 
contract 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Coit  Dig.  i  278.] 

Appeal  from  District  Court,  T-inn  Connty; 
Milo  P.  Smith,  Judge. 

Action  in  equity  to  enjoin  defendant  from 
laying  certain  tile  from  his  land  to  a  dltcii 
on  tbe  plaintiff's  land,  as  plaintiff  alleges, 
contrary  to  the  terms  of  a  written  contract 
between  the  parties  In  reference  thereto,  by 
reason  of  which  plaintiff  alleges  that  defend- 
ant is  collecting  water  from  his  land  by  tile 
drains  and  casting  it  upon  the  land  of  plain- 
tiff. There  was  a  decree  for  plaintiff,  and 
the-defendant  appeals.    Affirmed. 

f  oris  &  Haas,  of  Marion,  for  appellant 
A.  W.  Fisher,  of  Walker,  and  C.  W.  Kepler, 
of  Mt  Temon,  for  appellee. 

PRESTON,  J.  The  petlOon  alleged.  In 
substance,  that  the  parties  were  each  own- 
ers of  40  acres  of  land,  that  of  the  defendant 
lying  to  the  north  and  adjoining  plaintiff's 
land;  that  the  north  side  of  plaintiff's  land 
is  somewhat  lower  than  the  land  of  the  de- 
fendant, and  is  very  level,  having  no  ditch 
or  water  course  through  it,  and  slopes  very 
gently  to  the  south  for  some  65  rods  to  an 
open  or  artificial  ditch  on  plaintiffs  land 
running  east  and  west,  which  last-named 
ditch  carries  off  to  the  west  the  water  enter- 
ing it ;  that,  while  defendant's  land  18  lower 


than  plalnturs,  tlie  same  Is  vdcy  swampy  and 
wet,  and  the  w&ter  stands  thereon ;  that  to 
carry  ott  this  sniplus  watsr  defendant  has 
p<ut  In  two  strings  at  tile,  each  about  160 
rods  in  length,  and  extending  down  to  within 
a  few  feet  of  the  south  line  ot  his  land ;  that 
where  the  said  two  strings  of  tile  stop  near 
ttie  line  between  the  parties  the  tUe  are  at  a 
depth  of  only  about  18  inches  from  the  sur- 
face; that  the  said  tile  empty  their  surplus 
water  which  Is  drained  from  defendant's  land 
on  the  surface,  and  It  spreads  oat  over  about 
10  acres  of  plaintiff's  farm,  making  It  too 
wet  to  farm;  that  said  water  so  east  upon 
plaintiff's  land  would.  If  not  so  tiled,  stand 
upon  defendant's  land  until  It  soaked  away 
or  erapcrated ;  that  the  flow  of  water  from 
plaintiff's  land  has  been  materially  increased 
and  materially  damaged  his  land;  that  In 
order  to  take  care  of  the  said  surplus  water 
the  parties  entered  into  a  written  agreement 
on  May  29,  1615,  whereby  defendant  agreed 
to  take  care  of  the  surplus  water  and  to  carry 
the  same  In  a  string  of  6-lnch  tile  to  the  east 
and  west  ditch  south  of  defendant's  line  and 
across  the  land  of  plaintiff,  and  to  put  the 
said  tile  In  the  ground  in  good  condition; 
that,  notwithstanding  the  agreement,  defend- 
ant has  constructed  a  ditch  across  plaintiff's 
land  from  16  to  25  in^es  in  depth,  and  is 
Intending  to  and  wlU  place  the  said  6-incfa 
tile  therein;  that  said  agreement  expressly 
states  that  the  said  6-lnch  tile  shall  be  put  in 
in  good  GOodltl(xi,  and  In  order  to  do  so  the 
tile  ditch  should  be  from  36  Inches  to  42 
Inches  In  depth;  that  when  said  6-lnch  tile 
are  so  placed  in  the  ditch  the  top  of  the  tile 
will  be  from  10  to  18  <n(dies  from  the  sur- 
face ;  that  said  defendant  has  also  construct- 
ed his  tile  ditch  lower  through  portions  of 
this  course  than  at  the  outlet  of  said  ditdi, 
so  that  the  water  will  not  run  out  of  said 
tile,  but  will  back  up  and  fill  the  tile  on  plain- 
tiff's land,  causiog  the  water  to  soak  out 
through  the  tile  and  again  overflow  plain- 
tiff's land,  causing  him  irreparable  Injury; 
that  the  tile  so  placed  at  a  depth  of  from  10 
to  18  IncUes  from  the  surface  will  be  easily 
misplaced  by  the  farming  of  the  land  and 
will  fill  up  In  a  short  time,  and  will  not  dis- 
charge the  water  fiowlng  Into  them  from  the 
defendant's  land.  He  prays  that  defendant 
be  restrained  from  putting  In  said  tile  at  or 
near  the  surface,  and  that  defendant  be  made 
to  place  the  said  tile  In  the  ground  at  a  depth 
of  from  36  to  42  Inches  to  carry  off  the  said 
water. 

Answering,  defendant  admitted  certain  of 
the  allegations  of  the  petition  as  to.  the  lay 
of  the  ground,  the  tiling  on  his  own  land, 
and  so  on,  and  averred  that  the  east  and  west 
ditch  on  plaintiff's  land  bad  been  constructed 
many  years  ago  and  had  become  enlarged  so 
as  to  become  a  well-marked  water  course, 
with  channels  and  banks;  admits  also  the 
execution  of  the  contract  and  that  It  was  in 


4tsoTot  otbar  caMt  m*  isma  toplo  and  KBX-NUIf  BBB  In  all  Key-Numbared  DlgMts  and  IndazM 


Digitized  by 


Google 


Iowa) 


OALHOUK  ▼.  BOBINSOK 


875 


order  to  adjost  tbe  contentlan  between  plain- 
tiff and  defendant  on  account  of  tbe  water 
flowing  from  the  ends  of  defendant's  two 
strings  of  tile ;  says  that  plaintiff  knew  prior 
to  the  execution  of  the  written  contract  that 
defendant's  tUe  drains  were  about  20  inches 
below  the  surface  of  the  ground  at  their  ter- 
minal points ;  that  the  written  contract  was 
entered  Into  as  a  settlement  of  the  controver- 
sy, and  that  thereby  defendant  was  to  put  a 
6-lndi  tile  across  plaintiff's  land  to  run 
south  or  In  a  southerly  direction;  that  In 
oonrpHance  with  the  contract  defendant  pur- 
chased sufficient  6-lncb  tile  to  connect  his 
two  tile  ditches  with  tbe  ditch  on  plaintiff's 
land,  and  began  the  laying  of  tile  In  a  ditch 
dug  for  that  purpose  just  as  deep  In  the 
ground  as  the  same  could  be  laid  between 
the  two  ends  of  tbe  G-lnch  tile,  and  be  fall 
enough  so  that  the  water  would  flow  In  said 
tile  on  account  of  the  level  condition  of  plain- 
tiff's lands  and  the  depth  of  the  terminal 
points  or  ends  of  defendant's  two  tile  drains 
arid  the  depth  of  said  ditch  on  the  lands  of 
plaintiff,  and  had  the  same  nearly  completed 
when  stopped  from  fully  completing  the  con- 
tract by  the  temporary  Injunction ;  that  the 
depth  at  which  the  said  6-inch  tile  would 
have  to  be  laid  between  the  terminal  points 
of  defendant's  two  strings  of  tile  and  the 
bottom  of  the  ditch  on  plaintiff's  land  and 
the  level  condition  of  plaintlfFs  land  be- 
tween were  known  to  plaintiff  at  and  prior  to 
tbe  making  and  entering  into  tbe  said  writ- 
ten contract;  that,  had  defendant  been  per- 
mitted to  complete  the  laying  of  said  6-Inch 
tile,  same  would  completely  carry  off  and 
discharge  all  tbe  water  from  defendant's  tile, 
and  the  6-inch  tile  on  plaintiff's  land  would 
have  becu  of  sufficient  depth  as  to  in  no  man- 
ner interfere  wltb  tbe  successful  cultivation 
of  plaintiff's  land. 
The  written  contract  provides: 

"That  wbereog,  the  party  of  the  first  part 
[Robinsonlhas  constructed  two  strings  of  tile 
of  about  WO  rods  in  lengtb  on  his  farm  [descrip- 
tion], and  carries  hia  surplus  water  from  the 
said  land  down  to  and  casts  the  same  on  the 
surface  at  or  near  the  south  line  of  said  land 
where  the  said  tile  empty  all  tlieir  water  on  the 
surface  at  or  near  the  north  line  of  the  second 
party's  land  [dc8cripti<w],  causing  tbe  same  to 
overflow  on  said  land;  and  whereas,  the  party 
of  the  first  part  is  desirous  of  taking  care  of 
said  water  and  not  allow  the  same  to  overflow 
land  of  said  second  part: 

"It  ia  therefore  agreed  by  and  between  said 
parties  that  C.  B.  Bobingon,  par^  of  the  first 
part,  shall  put  In  a  string  or  6-mch  tile  con- 
necting with  the  two  said  strings  of  tile,  and 
ran  tM  same  straight  south  across  the  land  of 
the  second  party  to  the  creek  about  55  rods 
south  ;  said  party  of  the  first  part  to  furnish 
said  tile,  put  the  same  in  in  good  condition,  and 
as  all  tile  are  placed  in  the  ground  at  his  own 
expense  as^oon  as  the  weather  and  condition  of 
the  land  will  admit,  but  said  party  of  the  first 
part  shall  not  be  liable  for  any  damages  to  the 
crops  that  he  may  injure  while  putting  in  said 
tile." 

It  win  be  noticed  thAt  while  the  contract 
provides  that  defendant  Is  to  put  in  tbe  6- 
Inch  tile  across  plalntUTs  land,  wblcb  are 


to  run  straight  south,  It  does  not  state  the 
depth  at  which  the  same  should  be  placed. 
There  is  testimony  on  behalf  of  plidntlff  tend- 
ing to  show  that  the  ground  is  a  little  higher 
immediately  north  of  the  east  and  west  ditch 
than  it  is  further  north.  It  appears  that 
plaintiff  bad  prepared  injunction  papers 
against  defendant  wbidi  were  exhibited  to 
the  defendant  on  tbe  day  of,  but  prior  to, 
the  execution  of  tbe  contract  It  is  quite 
clear  from  tbe  record  that  the  main  purpose 
of  tbe  agreement  was  to  enable  defendant  to 
take  care  of  the  surplus  water  which  he  had 
been  discharging  on  plalntliTs  land,  amd  plain- 
tiff contends  that  the  arrangement  was  for 
tbe  benefit  of  the  defendant,  and  that  plain- 
tiff consented  to  such  arrangement  as  a  mat- 
ter of  neighborly  accommodatlotL  The  de- 
fendant began  digging  the  ditch  for  the  fl- 
inch tile  at  the  east  and  west  ditch  on  plain- 
tiff's land  and  worked  north  from  this  d^tcb. 
At  this  point  the  east  and  west  ditch  Is  about 
17  Inches  deep  where  defendant  began  to 
tile  and  about  12  Inches  wide,  and  Increases 
OS  it  goes  west  both  In  depth  and  width. 

Tbe  court  by  Its  decree  found  that  it  is 
impossible  to  place  tbe  d-indi  string  of  tUe 
straight  south  from  where  tbe  water  Is 
brought  down  and  cast  upon  tbe  land  of 
plaintiff  by  defendant,  owing  to  a  raise  in 
the  surface  of  the  ground  near  the  open  dltcb, 
and  which  raise  of  ground  was  unknown  to 
the  parties  to  the  contract  when  the  same  was 
entered  into^  and  that  the  natural  slope  of  tbe 
land  from  where  the  water  Is  brought  down 
and  cast  upon  the  land  of  plaintiff  Is  south 
about  200  feet,  thence  gradually  sloping  in 
a  southwesterly  direction  about  48  rods  to 
the  open  ditch,  and  that,  owing  to  the  raise 
of  ground  near  the  open  ditch,  defendant  was 
unable  to  place  tbe  tUe  at  the  proper  depth 
to  carry  off  the  water,  and  that  said  water 
remained  on  plalntltTs  land,  to  bis  detriment, 
and  that  the  tile  so  placed  In  the  ground 
should  be  removed,  and  that  in  order  to  carry 
out  the  agreement  and  Intention  of  the  par- 
ties to  tbe  contract  tbe  tile  should  be  placed 
where  it  can  be  laid  at  a  proper  depth,  and 
carry  off  the  said  surplus  water  the  defend- 
ant cast  upon  tbe  land  of  plaintiff,  and  de- 
creed that  plaintiff  should  remove  the  south 
600  feet,  or  thereabouts,  of  the  tile  in  the 
ditch  now  constructed,  and  fill  tbe  same  at 
his  own  expense,  and  that  defendant  could 
use  said  tUe  in  a  new  ditch  to  be  constructed 
as  required  by  the  court.  The  decree  re- 
quired defendant  to  take  up  tbe  north  200 
feet  of  the  tile  now  In  the  ditch  and  replace 
the  same  In  the  same  dltcb  at  tbe  proper 
depth,  not  less  than  30  inches  fnxn  the  sur- 
face of  the  ground,  and  to  construct  the  rest 
of  said  ditch  in  a  southwesterly  direction 
from  said  point  to  the  open  dltcb,  about  48 
rods  southwest,  and  to  properly  lay  said  tile 
at  a  depth  of  not  less  than  36  Inches,  and 
that  plaintiff  should  pay  defendant  the  sum 
of  40  cents  per  rod  for  digging  the  said  600 
feet  of  tile  ditch  so  abandoned  and  to  fur- 
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Dish  at  his  <nm  expense  for  the  defendant's 
nae  not  to  exceed  S  rods  of  tQe. 

[1]  1.  It  win  be  noticed  that  the  prayer  of 
plalntlirs  petition  does  not  ask  for  general 
equitable  relief.  The  abstract  recites  that  be- 
fore the  evidence  was  dosed: 

"At  this  stage  In  the  proceedings  the  plain- 
tiff, by  hia  attorney  O.  W.  Kepler,  asked  leave 
of  court  to  amend  his  petitim  by  adding,  'for 
such  other  and  further  relief  as  to  the  court  may 
seem  proper,'  and  such  attorney  O.  W.  Kepler 
said,  'with  leave  of  court  first  had  and  obtained, 
the  plaintiff  at  the  close  of  the  testimony 
amends  the  prayer  of  hia  petition,  and  amend- 
ment thereto,  by  adding  thereto:  "And  such  oth- 
er and  further  relief  m  equity  as  to  the  court 
may  seem  equitable  and  just  between  the  par- 
ties." '  No  such  amendment  was  ever  made  or 
filed  in  said  cause,  and  nothing  further  done  in 
relation  thereto,  and  the  above  and  foregoing 
leave  to  ainend  was  asked  as  stated,  and  an 
oral  statement  of  plaintiff's  attorney  in  rela- 
tion thereto  as  above  quoted  from  the  record." 

We  take  It  from  this  that  plalntilt  orally 
dictated  Into  the  record,  which  was  taken 
down  by  the  reporter,  this  so-called  amend- 
ment, because  the  abstract  redteii  that  the 
statements  so  made  were  as  quoted  from  the 
record.  It  is  contended  by  appellant  that  the 
court  had  no  authority  to  grant  general  equi- 
table relief  because  this  amendment  was  not 
made  In  accordance  with  Code,  {  3fl03,  which 
provides  substantially  that  amendments  must 
be  made  upon  separate  paper  which  shall  be 
filed  and  constitute,  with  the  orl^al,  but  one 
pleading. 

We  think  It  is  common  practice  for  counsel 
during  the  hurry  of  a  trial  to  dictate  amend- 
ments or  pleadings  Into  the  record  in  order 
to  save  the  time  of  the  court.  This  Is  often 
done,  with  the  consent  of  counsel,  or  some- 
times It  Is  so  taken  by  the  reporter  and  mn 
off  and  filed  afterwards.  The  defendant 
made  no  objection  at  the  time  to  the  amend- 
ment being  made  in  this  manner,  and  made 
no  motion  to  strike  it  because  not  filed  In  ac- 
cordance with  the  statute.  By  his  conduct 
we  think  appellant  consented  to  the  amend- 
ment being  made  In  this  way,  and  waived 
the  objection  now  made,  and  that  the  court 
in  the  determination  of  the  case  properly  con- 
sidered this  as  an  amendment  to  the  prayer 
of  the  petition. 

[2]  2.  Appellant's  next  proposition  is  that, 
since  the  contract  provided  that  the  6-inch 
tile  should  be  laid  by  defendant  straight 
south,  the  court  had  no  authority  to  grant 
plaintiff  the  relief  it  did  by  requiring  the 
tile  to  be  laid  in  a  southwesterly  direction  a 
part  of  the  way.  Reliance  Is  placed  upon  sec- 
tion 8776  of  the  statute,  which  provides: 

"The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  cannot  exceed  tnat  which  be  has 
demanded  in  his  petition.  In  any  other  ease  the 
court  may.  grant  him  any  relief  consistent  with 
the  case  made  by  the  petition  and  embraced 
within  the  issue." 

Oases  are  cited  in  support  of  the  proposi- 
tion. The  thought  of  appellant  is  that  the 
court  made  a  new  contract  for  the  parties. 
Among  other  allegation^  of  the  petition,  It.ls 
charged  that  the  tile  as  it  was  being  laid 


by  the  defendant  was  not  deep  endb^  to 
cawy  off  the  water  into  the  open  ditch,  and 
that  as  the  tile  was  being  laid  it  was  tlirow- 
ing  the  water  back  on  plalnttfTs  land,  nie 
petition  alleged  substantially  that  appellant 
be  decreed  and  ordered  to  place  his  tile  over 
plaintiff's  land  so  as  to  not  damage  him,  and 
this  was  substantially  the  prayer  of  his  pe- 
tition, especially  so  when,  under  the  amend- 
ment, general  eqnltable  relief  was  asked. 
We  think  the  relief  granted  was  consistent 
with  the  case  made  by  the  petition  and  the 
answer,  and  therefore  embraced  within  the 
Issues. 

[3]  There  is  testimony  on  behalf  of  the 
plaintiff,  though  denied  by  the  defendant, 
that  the  lay  of  the  land  immediately  north 
of  the  open  ditch  was  higher  than  it  was 
some  distance  farther  north,  and  that  it 
would  be  impossible  for  the  water  to  flavr 
into  the  open  ditch  through  the  tile  laid  at 
the  depth  and  In  the  manner  in  which  it  was 
being  laid  by  the  defendant,  and  it  is  undis- 
puted that  because  the  open  ditch  running 
east  and  west  was  deeper  and  wider  a  short 
distance  west  of  a  point  straight  south,  and 
because  of  the  lay  of  the  ground,  the  tile 
could  be  laid  in  such  a  way  and  to  snch  a 
depth  as  to  carry  off  the  water  by  run- 
ning the  ditdi  west  and  south  to  the  open 
ditch.  We  think  the  evidence  justifies  such 
a  finding. 

We  shall  not  review  the  testimony  at 
length,  because  It  is  somewhat  extended,  and 
this  point  seems  to  have  beea  really  the 
main  controversy  on  the  trial.  It  is  not  our 
practice  In  equity  cases  to  set  out  the  evi- 
dence in  detail,  since  it  can  serve  no  useful 
purpose.  In  addition  to  the  testimony  intro- 
duced on  behalf  of  plaintiff,  we  think  the 
physical  facts  are  such  as  to  corroborate  his 
testimony  at  several  polnta  The  defendant 
admits  that  as  he  at  first  prepared  the  ditch 
for  the  6-lnch  tile  it  was  wrong;  that  the 
tile  was  lower  some  distance  north  of  the 
open  dltdi  than  the  point  where  it  empties 
into  it,  but  claims  to  have  remedied  It.  He 
admits  also  that  during  the  progress  of  the 
work  that  plaintiff's  attorney  desired  that  he 
(defendant)  should  put  the  ditch  deeper  at 
the  south  end.  The  attorney  requested  that 
he  put  it  3  feet  deep,  and  defendant  admits 
that  he  told  the  attorney  be  would  put  it 
deeper  provided  plaintiff  would  furnish  him 
an  outlet.  This  could  not  be  done  at  a  point 
straight  south,  because  the  tile  as  laid  into 
the  open  ditch  was  laid  in  the  bottom  of  it. 
There  was  a  dispute  In  the  testimony  as  to 
some  other  points,  for  Instance,  as  to  wheth- 
er the  tile  as  laid  so  near  the  surface  would 
be  heaved  by  the  frost,  and  as  to  wtaetbw 
horses  would  break  through  in  tanning,  and 
as  to  whether  the  condition  as  described  b7 
some  of  the  witnesses  one  time  was  not  oc- 
casioned by  the  injunction  stopping  the  work 
so  that  the  ditch  became  filled  with  mud,  eta 
But  we  do  not  leffiurd  these  drcumistanceB  aJ^. 
'controlling. 
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There  ynm  a)ao  testlinonr  on  behalf  of 
plaintiff,  though  denied  by  the  defendant, 
that  at  the  time  of  the  execution  of  the  writ- 
ten contract  it  was  not  known  that  the  land 
was  higher  Just  north  of  the  ditch  than  far- 
ther north.  It  Is  contended  by  appellee  that 
this  was  somewhat  In  the  nature  of  a  mis- 
take, which  under  the  circumstances  would 
Justify  a  court  of  equity  to  consider  In  order 
to  carry  out  the  purpose  and  Intention  of 
the  parties.  The  recital  In  the  contract  that 
the  6-lneh  tile  was  to  run  straight  south  Is 
a  mere  Incident  to  the  main'  purpose  of  the 
parties  In  entering  Into  the  contract.  As 
before  stated,  It  Is  clear  that  the  purpose  of 
the  parties  was  to  take  care  of  defendant's 
surplus  water  by  taking  It  to  the  c^en  ditch 
through  a  6-Inch  tile  In  order  to  relieve  the 
defendant  of  tlireatened  litigation,  and  that 
plaintiff  should  not  suffer  damage  by  reason 
of  defendant's  collecting  the  water  and 
throwing  It  upon  plaintiff's  land.  Under  the 
circumstances.  It  being  Impossible  to  do  this 
by  carrying  the  water  straight  south  would 
nullify  entirely  the  provisions  and  the  main 
purpose  of  the  parties  In  entering  into  the 
contract,  and  thus  plaintiff  could  have  no  re- 
lief whatever,  but  must  snbmit  to  the  wa- 
ter being  brought  from  defendant's  land  on- 
to plaintiff's  land,  some  400  or  500  feet  north 
of  the  open  ditch.  Running  the  6-lnch  tile 
to  the  west  and  south  Instead  of  straight 
south  would  require  the  laying  of  about  10 
rods  more  tile,  and,  under  the  decree,  the 
plaintiff  was  required  to  bear  a  part  of  this 
«xpense,  and  plaintiff  was  also  required  to 
pay  a  considerable  part  of  the  expense  of 
changing  the  course  of  the  other  part  of  the 
ditch  and  the  laj'lng  of  the  other  tile.  The 
plaintiff  has  not  appealed,  and  makes  no 
complaint  of  this,  but  we  think  the  decree 
was  Just  and  equitable  to  the  defendant  In 
this  respect. 

It  should  have  been  stated  before  that  the 
laying  of  the  tile  was  not  entirely  complet- 
ed, although  the  ditch  for  the  6-lnch  tile  was 
dug  from  the  open  ditch  on  plalntllTs  land 
to,  or  nearly  to,  the  sooth  end  of  defendant's 
two  strings  of  tile,  but  the  tile  had  not  all 
been  laid  therein. 

Ajvellee  cites  Story's  Bqulty  Jurlspra- 
demce,  voL  1,  as  follows: 

"Sec.  27.  But  there  are  many  cases  in  which 
a  simple^  judgment  for  either  party  without 
qualifications  or  conditions  or  peculiar  arrange- 
ments will  not  do  entire  justice  to  either  party. 
Some  modifications  of  the  rights  of  both  par- 
ties may  be  required ;  some  restraints  on  one 
side  or  the  other,  or  perhaps  on  both  sides; 
some  adjustments  Involving  reciprocal  obliga- 
tions,or  duties;  some  compensatory  or  prelimi- 
nary or  concurrent  proceedings  to  fix,  control, 
or  eqaalize  rights ;  some  qualifl(»tkms  or  con- 
ditions, present  or  future,  temporaiy  or  perma* 
nent,  to  be  annexed  to  the  exercise  of  rights  or 
the  redress  of  injuries.  In  all  these  cases  courts 
of  common  law  cannot  give  the  desired  relief. 
They  have  no  forms  of  remedy  adapted  to  the 
objection.  They  can  entertain  suits  onlv  in  a 
prescribed  form  and  they  can  give  general  judg- 


ment only  in  the  prescribed  form.  'From  tiiielr 
very  Character  and  organization  they  are  in- 
capable of  the  remedy  which  the  mutnal  rights 
and  relative  situation  of  the  parties  under  the 
circumstances  positively  require.' 

"Sec.  28.  But  courts  of  equity  are  not  so  re- 
strained. Although  they  have  prescribed  forms 
of  proceeding,  the  latter  are  flexible  and  may  l>e 
suited  to  the  different  postures  of  cases.  They 
may  adjust  their  decrees  so  as  to  meet  most, 
if  not  all,  of  these  exigencies;  and  they  may 
vary,  qualify,  restrain,  and  model  the  remedy 
so  as  to  suit  it  to  mutual  and  adverse  claims, 
controlling  equities,  and  the  real  and  substan- 
tial rights  of  all  the  parties." 

Appellee  contends  that  the  decree  of  the 
trial  court  was  more  favorable  to  the  appel- 
lant than  to  the  appellee,  but,  as  said,  appel- 
lee malces  no  complaint  ef  thia  At  any  rate, 
applying  the  rule  as  laid  down  by  Story,  we 
think  the  court  was  warranted  In  renderioc 
the  decree  it  did,  which  enables  the  parties 
to  carry  out  the  purpose  of  the  contract  and 
metes  out  substantial  justice  to  the  parties. 

It  Is  our  ooDduaion  that  the  decree  of  the 
trial  court  was  right,  and  It  la  therefore  af- 
firmed. 

OAXNOR,  O.  J.,  and  WBATBB  and  STi>- 
VDNS,  33.,  concur. 


KOPPBS  ▼,  KOPPBS.    (No.  81291.)* 
(Supreme  Oonrt  of  Iowa.    June  25,  1917.) 

1.  Appeal  and  Ekbob  «8=ploeO(l)— TT  k  rmt.imh 
Bbbob— Admittino  Evioincx. 

In  action  to  establish  boundaries,  any  error 
in  admitting  defendant's  testimony  that  he  as- 
sented to  a  certain  boundary  line  ha  order  to  get 
matters  settled  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  106S,  106&,  4153,  4157.1 

2.  BO0ITOAXIB8  <»=>4S(7)— AoqtriXBCBNOB— Br- 

FEOT. 

If  parties  to  a  partition  decree  acquiesce  in 
a  division  made  pursuant  to  the  decree,  they 
are  bound  thereby,  although  such  division  was 
inaccurate. 

[Ed.  Note. — BV>r  other  4ases,  see  Boundaries, 
Cent  Dig.  g  241.] 

3.  BounnABixB  «s»S7(6)  —  AoqinsBoxnoK  — 

SUFFICnCNOT  OF  EVIDSNCK. 

Evidence  of  defendant  and  a  surveyor  held 
to  sustain  a  verdict  tibat  nlaintifir  acquiesced  in 
a  boundary  line  run  by  th4  surveyor  pursuant 
to  a  partition  decree,  although  such  hue  gave 
plaintiff  some  three  acres  less  than  contemplated 
by  the  decree. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Gent  Dig.  ||  1S&-189,  103.] 

4.  BoTTWnAMES    <S=332  —  Petttion  —  BuPn- 

OIENOT. 

A  petition  to  establish  a  boundary  alleging 
that  defendant  had  fenced  a  tract  of  plaintiff's, 
described  by  giving  its  starting  point  and  a 
Hne  drawn  therefrom  in  one  direction,  insuffi- 
ciently describes  the  property  in  question. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  I  145.] 

Appeal  from  District  Court,  Jones  County ; 
F.  O.  Ellison,  Judge. 
The  opinion  states  the  case.    AtBrmed. 


^stTot  other  cww  im  wsae  topic  aad  KBT-NUUBER  In  all  Ke7-Nuinberid  Olgesti  and  ladezaa 
•Sehearlng  denied  September  24,  1917. 
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Remley  8e  Remley,  of  Anamosa,  for  appel- 
lant. C.  J.  Cash  and  C.  B.  Paul,  both  of  Aoa- 
mosa,  for  appellee. 

WEAVER,  J.  The  plalnUfl  and  defend- 
ant are  brothers.  Prior  to  July  23, 1910,  they 
were  equal  owners  In  common  of  the  lands 
hereinafter  described,  and,  being  unable  to 
agree  upon  a  basis  of  division,  an  action  in 
equity  was  brought  by  Mathias  S.  Koppes  to 
enforce  partition  as  provided  by  statute. 
There  appears  to  have  been  some  contest  at 
the  hearing  upon  the  question  whether  the 
land  was  of  such  uniform  value  as  to  Justi- 
fy the  award  of  an  equal  number  of  acres 
to  each  party,  but  the  final  decree  settled  thq 
controversy  by  ordering  a  partition  as  fol- 
lows: The  plaintiff  Is  given  the  N.  W.  %  of 
the  S.  W.  ^  of  section  10  and  the  east  46 
acres  of  the  N.  %  of  the  S.  E.  %  and  3  acres  in 
the  N.  W.  comer  of  the  S.  B.  %  of  the  S.  B. 
%  of  section  9,  all  In  township  85  north, 
range  1  west  of  the  5th  P.  M.,  and  to  the 
defendant,  Nicholas  H.  Koppes,  Is  allotted 
and  given  the  S.  W.  %  of  the  S.  B.  %  and 
the  west  34  acres  of  the  N.  W.  ^,  of  the  S. 
E.  %,  all  ln_  section  9,  township  85  "north, 
range  1  west  "of  the  5th  P.  M. 

Assuming  for  the  present  purposes  of 
this  statement  that  sections  9  and  10  are  of 
standard  form  and  dimensions,  the  parti- 
tion thus  made  would  be  as  indicated  by  the 
solid  lines  on  the  following  plat: 

A   P 


HM.S£.1 1 
H.H.K.  I 

aVA.   ( 

J. 


I 
I 
I 


C    B 

sw.  i.e.  9 

M.H.K. 


n.E.  »ji.  1 

M.d.K. 
IMa.. 


ir 


n.w,  9w.  10 

¥0A. 


The  present  action  is  at  law,  and  was  begun 
Jnly  7, 1916,  nearly  five  years  after  the  entry 
of  the  decree  in  the  partition  case.  In  his 
his  petition  the  plaintiff  alleges  the  owner- 
ship of  the  property  substantially  as  the  same 
had  been,  settled  In  said  decree,  and  alleges 
that  the  defendant,  instead  of  obserTlng  the 
line  A  B  as  the  tme  line  between  the  east 
49  acres  of  the  north  half  of  the  southeast 
quarter  of  section  nine  set  off  to  him,  and 
the  west  84  acres  of  the  described  tract  set 
off  to  plaintiff,  asserts  right  of  possession 
west  of  said  line  to  A  C,  and  has  erected  his 
fences  accordingly,  thereby  excluding  plaintiff 
from  the  possesion  and  enjoyment  of  the 
strip  or  wedge  of  land  included  between  said 
lines.  On  ithese  allegations  Judgmoit  is 
asked  restoring  plaintiff  to  the  possession  of 
the  land  and  for  damages. 


Answering  this  claim,  the  defendant  pleads 
the  decree  of  partition  between  the  parties, 
and  alleges  that  in  said  partition  proceedings 
referees  appointed  for  that  purpose  marked 
the  dividing  line  between  the  lands  as  ap- 
portioned by  visible  monuments  in  the  pres- 
ence of  both  plaintiff  and  defendant,  and  that 
the  division  as  thus  Indicated  and  marked 
was  mutually  accepted  by  them,  and  perma- 
nent fences  were  erected  by  both  on  the  line 
as  thus  determined  and  settled,  and  that 
until  the  beginning  of  this  action  eadi  of 
them  had  continued  to  occupy  and  use  bis 
respective  premises  up  to  the  line  of  division 
so  fixed.  Defendant  therefore  contends  that 
the  line  as  claimed  by  him  has  been  settled 
and  established  not  <Hily  by  the  prior  ad- 
judication in  the  partition  proceedings,  but 
also  by  agreement  and  acquiescence  as  welL 

The  Issues  were  tried  to  a  Jury,  which 
returned  a  verdict  for  defendant,  and  from 
the  Judgment  entered  thereon,  the  plaintiff 
appeals. 

I.  Appellant's  counsel  devote  a  considerable 
part  of  their  brief  to  an  elaborate  discussion 
of  the  facts  In  controversy.  Many  of  the 
points  so  made  are  foreclosed  by  the  verdict 
of  the  Jury  and  do  not  call  for  consideration 
at  our  bands,  except  as  they  may  bear  upon 
criticisms  directed  against  the  trial  court's 
instructions,  or  upon  the  further  question 
whether  the  verdict  has  sufficient  support 
in  the  record. 

Both  parties  lay  considerable  stress  upon 
the  effect  of  the  adjudication  in  the  partition 
proceedings,  but  somewhat  unfortunately; 
except  for  the  final  decree  in  that  cas^  no 
part  of  the  record  therein  appears  to  have 
been  in  evidence  in  the  case  before  us;  at 
least  we  do  not  find  it  In  the  abstract.  For 
example,  much  is  said  in  argument  in  i^gard 
to  alleged  action  by  referees  appointed  by 
the  court,  to  make  the  partition,  and  several 
of  the  witnesses  speak  of  what  they  claim  to 
have  seen  and  heard  of  the  action  taken  by 
such  referees,  but  no  competent  record  evi- 
dence appears  to  have  been  offered  to  show 
the  fact  of  their  appointm^it,  or  what  they 
did  in  that  capacity,  or  the  diaracter  of 
their  report  to  the  conrt  True,  the  decree 
recites  that  the  "report  and  finding  of  the 
referees  are  not  approved,"  but  further  than 
this  the  record  of  those  proceedings  is  not 
before  ns.  If,  however,  we  may  condder  the 
parol  testimony  Introduced  aided  by  the 
statements  of  fact  indulged  In  by  counsel  on 
either  side,  it  may  be  said  to  indicate  that  at 
some  time  prior  to  the  entry  of  the  final  de- 
cree of  partition  the  court  appointed  these 
referees,  one  of  whom,  Mr.  Whalen,  was  a 
practical  surveyor,  to  view  the  land  and  re- 
port a  plan  of  partition.  This  apparently 
was  done,  and  the  referees  are  said  to  have 
reported  recommending  that  all  of  the  west 
half  of  the  southeast  quarter  of  section  9 
be  set  off  to  Nicholas  H.  Koppes,  plalnttS 
herein,  and  the  remainder  of  the  land  held 
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In  common  be  set  off  to  Mathlas  S.  Kovpea, 
but.  In  view  of  a  difference  In  the'value  of 
the  lands  so  divided,  that  Nicholas  should 
pay  Mathlas  the  sum  of  $500  in  money.  We 
fnrther  Infer  that  on  the  return  of  tMs  re- 
port Into  conrt  objection  was  made  thereto, 
In  so  far  at  least  as  It  proposed  to  adjust  the 
difference  In  values  by  a  money  Judgment, 
and  the  Inequality  was  adjusted  by  allowing 
to  Mathlas  an  additional  numher  of  acres 
Co  be  taken  fr^m  the  east  side  of  the  N.  W. 
%  of  S.  B.  ^  of  said  section,  and  such  is 
tbe  practical  effect  of  tbe  decree  as  enteted. 
While  it  Is  not  shown  whether  after  the  de- 
cree was  entered  the  court  ordered  the  refer- 
ees to  designate  and  mark  the  division  line  be- 
tween the  lands  thus  apportioned  as  required 
by  the  statute  (Code,  |  4254),  there  Is  parol 
evidence  tending  to  show  that  they,  or 
Whalen  the  surveyor,  did  In  fact  visit  the 
luremlses  both  before  and  after  the  decree, 
and  did  in  fact  undertake  to  ascertain  the 
boundary.  It  is  conceded  that  at  this  time 
there  was  an  east  and  west  fence  on  the 
north  side  of  the  quarter  section  (S.  E.  ^  of 
9),  and  the  evidence  is  sufficient  to  Justify  the 
Jury  in  finding  that  both  parties  agreed  or 
Admitted  that  this  fence  was  correctly  plac- 
ed. It  also  appears  that  the  location  of  the 
common  comer  of  these  two  40-acre  tracts 
on  the  north  (marked  F  on  the  plat)  was  not 
the  subject  of  any  dispute.  When  the  plan 
of  division  was  changed  the  referee  returned 
to  the  place  and  undertook  to  run  a  new  line 
12  rods  west  of  the  boundary  between  the 
two  40'8  above  mentioned.  If  we  were  to 
assume  that  the  two  tracts  were  of  stand- 
ard size  and  form,  and  that  the  new  line  last 
mentioned  was  made  parallel  to  the  true 
boundary  between  them,  it  would  separate 
the  entire  SO  into  two  parts  containing  r»- 
spectlTdy  46  acres  in  the  east  fraction  and 
34  acres  in  the  west  fraction.  It  appears, 
however,  that  the  line  on  the  north  side  of 
these  tracts  on  which  the  fence  above  refer- 
red to  stands  varies  several  degrees  from  a 
true  east  and  west  course,  and  extends  from 
south  of  east  to  north  of  west.  In  running 
the  new  or  last  line  after,  the  decree  of  parti- 
tion the  surveyor  either  did  not  notice  the 
Irregularity  of  the  line  on  the  north,  or,  if 
he  did  see  it,  assumed  that  the  boundary  be- 
tween the  40'8  was  at  right  angles  with  the 
north  boundary,  and  going  to  the  common 
comer  P,  he  measured  thence  west  on  the 
line  marked  by  the  fence  12  rods  to  A,  and 
there  turned  a  right  angle  to  the  southward 
for  the  ron  to  O.  If  the  proper  line  between 
the  40^8  is  trae  north  and  south,  as  claimed 
by  plaintiff,  it  would  coincide  with  the  line 
F  P  on  the  plat,  and  the  new  line  required 
by  the  decree  should  have  been  laid  parallel 
thereto  at  A  B,  but  the  effect  of  ranning  It 
at  right  angles  with  the  north  line  was  to 
carry  It  westward  to  A  C,  thereby  increasing 
the  excess  area  of  land  decreed  to  Mathlas. 
Were  this  all  the  record  shows,  we  should 


be  strongly  IncUned  to  bold  tbat  a  mistake 
was  made  below,  and  that  plaintiff  was  en- 
titled to  a  verdict,  fqr  it  is  quite  cl^r  that 
defendant  holds  at  least  3  acres  of  land 
which  the  court  in  the  partition  case  did  not 
intend  to  give  him.  But  the  defendant 
pleads,  in  substance,  that  the  new  line  A  C 
was  laid  with  the  consent  and  agreement  of 
the  plaintiff  and  accepted  by  him  as  the  line 
upon  which  the  partition  should  be  made, 
and,  while  it  la  also  true  that  plaintiff  de- 
nies such  consent  or  agreement  em  his  part, 
there  Is  evidence  to  support  the  finding 
against  him  on  that  issue.  The  surveyor 
Whalen,  who  was  one  of  the  referees,  after 
testifying  to  bis  surveys  before  the  decree^ 
further  says: 

"After  the  decree  I  went  down  there  and  set 
off  the  6  acres.  I  moved  the  stone  at  the  north 
12  rods  west  •  •  •  Nick  and  Matt  Kopiies 
agreed  that  the  north  line  of  the  land  should  be 
considered  the  boundary,  and  the  division  should 
be  based  on  that  line.  I  completed  the  division 
by  using  this  line  as  a  base  line.  Nicholas 
Koppes  was  present  and  raised  no  objections. 
*  *  *  I  adopted  the  old  fence  line  at  the  re- 
quest of  Matt  and  Nick." 

Such  is  in  effect  the  testimony  of  the  de- 
fendant. It  should  also  be  said  that  when 
the  referees  recommended  the  partition  of 
the  land  along  the  boundary  line  between  the 
two  40-8  (N.  EX  ^  S.  B.  ^  and  N.  W.  % 
S.  E.  %  of  9)  the  surveyor  then  rau  or  lo- 
cated such  boundary  along  the  course  indi- 
cated on  the  dotted  line  F  B  on  which  a  fence 
was  then  standing  or  was  afterward  built 
before  the  decree  was  entered,  and  it  will  be 
seen  from  what  we  have  already  said  that 
the  last  line  run  and  now  In  dispute  is  par- 
allel thereto  and  12  rods  to  the  west.  In  the 
year  1911  the  defendant  moved  the  old  fence 
F  B  to  the  line  A  O,  and  has  since  occupied 
the  land  on  the  east  side  of  it  For  four 
years,  so  far  as  the  evidence  shows,  the 
plaintiff  acquiesced  in  this  situation,  or  un- 
til' in  the  year  1915  he  procured  another  sur- 
vey to  be  made,  and  brought  this  action  to 
establish  his  right  to  the  possession  of  so 
much  of  the  land  as  is  contained  in  the  tn- 
angle  or  wedge  A  G  B. 

[1]  II.  Complaint  is  made  of  certain  rul- 
ings upon  the  introduction  of  evidence.  The 
defendant,  having  testified  to  giving  his  as- 
sent to  the  running  of  one  of  the  lines  in- 
volved in  the  controversy,  was  then  asked  by 
hl8  counsel,  "What  induced  you  to  assent  to 
the  line  running  in  that  direction?"  and  over 
plahatiff's  objection  was  permitted  to  answer, 
"In  order  to  get  things  settled  and  get  done 
with  it"  Error  Is  assigned  upon  this  ruling. 
It  would  seem  entirely  proper  for  a  party  to 
a  dispute  which  he  alleges  has  been  settled 
or  compromised  to  testify  that  his  assent 
thereto  was  influenced  by  his  desire  to  have 
an  end  to  contentlMi.  But,  whether  this  be 
true  or  not  true,  the  substance  of  the  answer 
given  by  the  witness  la  bo  clearly  harmless 
that,  even  if  the  trial  court  erred  in  admit- 
ting it,  the  error  was  without  prejudice. 
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[2, 9]  in.  Nomeroos  Instructiona  asked  by 
tbe  plaintiff,  as  well  as  many  of  the  excep- 
tions to  instructions  given  by  the  cooit,  are 
to  tbe  effect  that  agreements  or  concessions 
made  by  the  parties  prior  to  the  entry  of  the 
decree  of  partition  are  wholly  Irrelevant  and 
should  not  be  considered  as  having  any  bear- 
ing upon  the  right  of  each  to  claim  and  have 
the  land  and  all  tbe  land  given  him  by  the 
decree.  To  tbe  extent  that  it  Is  not  compe- 
tent for  either  party  in  this  action  to  deny 
tbe  validit;^  of  the  decree  or  any  part  there- 
of the  objection  Is,  of  course,  sound.  Tbe  de- 
cree provides  for  a  division  of  the  land  be- 
tween the  parties  In  the  proportion  of  46 
acres  to  34  acres,  but  It  was  still  entirely 
competent  for  plaintiff  to  agree  that  the 
fence  on  the  north  marked  the  true  boundary 
on  that  side,  and  that  a  line  drawn  at  right 
angles  therewith  at  the  point  A  should  t>e 
regarded  as  the  line  of  partition  between  the 
tract  on  the  east  and  the  tract  on  the  west 
If  such  was  the  agreement  or  consent  of  tbe 
parties  (and  tlie  Jury  seems  to  have  so 
found),  then  tbe  fact,  if  it  be  a  fact,  that 
upon  measurement  of  the  land  It  Is  found 
that  one  has  more  and  the  other  less  than 
the  full  acreage  prescribed  by  the  decree,  is 
immaterial.  There  is  evidence  to  support  the 
verdict,  and  the  court  is  not  authorized  to 
disturb  the  finding. 

[4]  IV.  We  do  not  overlook  the  fact  that 
plaintiff  claims  that  defendant  has  so  ex- 
tended his  fence  as  to  take  In  still  another 
small  tract  of  plaintiff's  land,  but  unfortu- 
nately the  pleadings  wholly  fall  to  describe 
or  locate  such  tract  as  to  enable  tbe  court 
to  adjudicate  the"  controversy  If  any  there 
be  with  reference  to  It  The  only  descrip- 
tion given  in  tbe  petition  is  as  follows: 

"Commencing  201  feet  west  of  the  northeast 
comer  of  the  southeast  quarter  of  said  section 
9—85—1,  and  running  thence  in  a  southwesterly 
direction  to  the  river." 

This,  It  will  be  seen,  does  no  more  than  de- 
scribe a  starting  point  and  a  line  drawn 
therefrom  In  a  southwesterly  dlrecti(kt,  nor 
does  the  pleading  furnish  any  data  from 
which  the  court  or  Jury  may  ascertain  the 
particular  lot  or  parcel  of  ground  which  tbe 
pleader  had  in  mind.  If,  however,  as  seems 
to  be  indicated  in  argument,  the  land  intend- 
ed to  be  described  is  that  which  lies  between 
F  P  and  F  B  extended  southward,  then  what 
we  have  said  with  reference  to  the  firsts 
described  tract  Is  eqnally  applicable  here. 

We  find  no  reversible  error  In  the  record. 
The  issues  w«re  for  the  Jury,  and  the  in- 
structions given  by  the  court  are  not,  in  onr 
Judgment,  vulnerable  to  the  appellant's  crit- 
icisms thereon. 

The  Judgment  below  Is  affirmed. 

GAYNOR,  a  J.,  and  PRESTON  and  STE- 
VENS, JJ.,  concurring. 


CARLISLE  T.  SBLLS-FLOTO  SHOW  OO. 
(No.  31198.) 

(Supreme  Court  of  Iowa.    June  2S,  1917.) 

1.  Theatebs  and  Shows  ®=»1  —  Oibous  la 
Nuisance— Statute. 

Circus  exhibitions  aie  not  necessarily  nnlaw< 
ful,  power  to  regulate,  license,  or  proliibit  them 
being  expressly  conferred  on  towns  by  Code,  | 
Y03. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  |  L] 

2.  MuNiorPAi,  Corporations  *=»705(6)— TJsb 

OF  STBEET — ClBOUB — Nbolioencx. 
A  circus  company,  authorized  to  show  in  a 
dty,  which,  when  unloading  its  wagons  from 
railroad  cars,  backed  them  across  the  street  to 
the  curbing  on  either  side,  with  tongues  diagon- 
ally toward  tbe  center,  so  that  2,  4,  6.  or  8 
horse  teams  might  be  conveniently  attached  to 
them  when  hauUng  them  away,  was  not  negli- 
gent. 

[Ed.    Note.— For  other   cases,   see  Mmiidpal 
Corporations,  Cent  Dig.  {  1515.] 

3.  MUNICIPAI.  COBPORATIONS  «=»705(9)— TJsB 
OF  Street— B^oHTENiNO  Horses. 

That  something  is  calcalated  to  scare  horses 
does  not  require  it  to  be  kept  from  the  street 

(Ed.   Note. — ^For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  i  1515.] 

4.  MUWICIPAI.   COBPOBATlONS   «=»70B{1)— CiB- 

ous— Use  of  Streets— Neoliognce. 
A  circus  company,  in  unloading  a  train  of 
its  wagons,  or  in  hauling  them,  brilliantly  paint- 
ed and  loaded  with  animals,  along  a  city  street 
was  under  duty  to  exercise  ordinary  care,  tbe 
degree  of  care  commensurate  with  the  danger. 

[Ed.   Note.— For   other  cases,   see  Municipal 
Corporations,  Cent.  Dig.  {  1516.] 

6.  Municipal  Corporations  «=»706(5)  —  Ubb 
OF  Streets  —  Circus  —  Neougenob  —  Svr- 
FiciENCT  OF  Evidence. 
In  an  action  against  a  circus  for  death  of  a 
child  killed  by  a  team  frightened   by  the  un- 
loading of  circus  paraphernalia  into  a  qity  street, 
evidence  held  insufficient  to  show  that  tiie  circus 
company  failed  to  use  ordinary  care. 

[Ed.   Note. — ^For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  i  1518.] 

6.  EviDBKOB  ^=96(2)— JuDioiAi.  NonoB. 

The  Supreme  Court  cannot  say  that  knowl- 
edge of  how  canvas  over  drcus  wagons  should 
be  secured,  or  whether  tlie  flapping  of  such  can- 
vas is  incident  to  tbe  unloading  of  tbe  wagons 
from  railroad  cars,  is  so  common  that  jurora  are 
to  be  assumed  to  know  it  without  proof. 

(Ed.   Note.— For   other  cases,   see   Evidence. 
Gent  Dig.  t  4.] 

7.  MTmiClPAI.  COBPORATIOKB  *=9708(1)  —  ClE- 

0U8— Negligence. 
The  flapping  of  canvas  on  circus  wagons 
unloaded  from  railroad  cars  into  a  dty  street 
being  incident  to  changes  and  being  temporary, 
is  not,  in  the  absence  of  other  evidence,  to  be 
denounced  as  negligence  on  the  part  of  the  cir- 
cus company. 

|]Bd.   Note.— For  other  cases,   see  Munldpal 
Corporations,  Cent.  Dig.  (  1515.] 

8.  Municipal  Cobporations  *=»705(6)— Om- 
cus  —  License  to  Exhibit  —  Right  to  Ob- 
STKUOT  Street. 

I^ough  a  dty's  license  to  a  drcus  company 
to  parade  tbe  streets  and  exhibit  impliedly  au- 
thorized the  circus  company  to  unload  from  the 
railroad  into  the  street  for  such  purposes,  it  did 
not  give  the  company  tbe  right  to 'obstruct  tbe 
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street  further  fhaa  oBsentlal  in  aooompUdUaf 
the  pnrpoae. 

[Kid.   Note.— For  other  caaes,   see   Maoicipa] 
Corporations,  Cent  Dig.  i  151S.] 

9.  MuNicrPAi.  CoBPOBATioivs  ^=»T05(6>— On*- 
cua— XJsB  or  Steeetv-Neougenck. 

Where  a  circus  was  nnloading  its  wagons 
from  railroad  cars  into  the  street,  the  sitBation 
was  as  apparent  to  those  present  as  agents  ot 
tfae  circus  could  have  made  it,  and  the  circus  was 
not  lacking  in  care  because  omitting  the  con- 
struction of  a  barricade  or  stretching,  a  rope 
across  the  street,  or  in  not  undertaking  to  warn 
people  of  danger  aa  appannt  to  tbem  as  to  the 
circus  employes. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  ,1515.] 

10.  MUNICIPAI,  CORPOHATIONS  «=»705(6)— ClB* 

CUB— USK  OF  Stbket— Nboliobnce. 
Where  a  eircns  was  unloading  tts  wagwoa 
from  railroad  cars  into  a  aty  stoeet,  and  the 
superintendent  undertook  to  signal  an  approach- 
ing team  until  the  circus  wagon  then  being  taken 
from  a  car  was  hauled  otlt  of  the  way,  and  then 
to  signal  that  the  way  was  aleai,  he  did  not 
breach  his  duty  to  the  driver  «f  the  team  or  tli« 
public  in  any  respect. 

[Ed.   Note.— For  other,  cases,   see  Municipa] 
Corporations,  Cent.  Dig.  {  1S16.] 

IL  Municipal  Oobfobations  *=>705(3)— Ota- 
CUB— Use  of  Stbeet— Neguoercb. 
A  circus  unloading  its  wagena  ttoD  railfoad 
cars  into  a  city  street  was  not  negligent  be- 
cause the  unloading  was  in  proximity  to  a  school- 
house  and  the  circus  failed  to  prevent  school 
children  from  being  attracted  by  the  onloading 
of  the  train. 

[Ed.   Note. — For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  {  1515.] 

12.  MUNICIFAI-  COBFOBA/IIONS  ®=»703(3)— Ci»- 

cue— Use  ov  Stbeet^Nuisance— Statute. 
Circus  exhibitions  being  lawful,  the  nse  of'  a 
dty  street  by  a  circus  in  unloading  its  wagons 
from  railroad  cars  into  the  atreet,  preparatory 
to  their  being  hauled  awaf  to  the  circus  grounds, 
was  not  within  the  prohibition  of  Code,  {  6078» 
providing  what  shall  be  deemed  nuisances. 

[Ed.   Note.— For   other  eases,   see   Municipa] 
Corporations,  Cent  Dig.  {  1511.] 

13.  Affeai.  and  Ebbos  ^»649  —  Motion  to 
COBKECT  Reoobd— ESXCUSABU:  Deiat. 

Where,  on  the  day  after  verdict  on  motion 
was  directed  for  defendant  plaintifTs  counsel 
filed  an  amendment  to  the  petition  stating  eight 
new  grounds  of  negligence,  delay  of  counsel  for 
defendant  in  discovering  the  amendment  and  fil- 
ing motion  to  correct  the  record  by  expnnging 
the  amendment  and  striking  it  from  the  files  was 
es<^aaable,  if  he  was  wiOiout  luit>wledge  that 
such  amendment  was  to  be  presented,  as  there 
was  no  occasion  for  giving  the  appeal  attention 
until  it  was  requirea  to  amend  the  abstract  or 

Srepare  the  brief  in  time  for  submission  to  the 
lupreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2807-2811.J 

14.  Appeal  and  Ebbob  «=»649  —  Motion  to 
CoBBECT  Recobo  —  Stbikino  Amendment  - 

CONSIDEBATION. 

But  for  defendant's  motion  to  strike  from 
the  files  plaintiff's  amendment  to  the  petition 
filed  after  verdict  on  motion  was  directed  for  de- 
fendant, the  amendment  coald  not  well  have 
been  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EIrror,  Cent  Dig.  {g  2807-2811.] 

16.  Pleading  9=>356{1)  —  Amknoiociit  —  Fil- 
ing—Steiking. 
Amendment  to  the  answer  may  be  filed  only 
oa  leave  of  court,  but  if  filed  without  leave. 


will  not  be  sttlclMn  oin  inotiei.  If  imr»  might 
properly  have  been  granted  upon  application. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  1111,  1112,  1114-1116,  1119.] 

16.  Pleading  «s»237(4)  —  Amendment  ArrKR 
Verdict  and  Entbt  of  Judgment  —  Con- 
FOBMiNQ  Pleadings  to  Pboof. 

An  amendment  to  conform  the  pleadings  to 
the  proof  is  permitted  even  after  verdict,  and, 
as  judgment  is  to  be  entered  immediately  upon 
the  return  of  the  verdict,  after  entry  of  judg- 
ment, but,  under  the  guise  of  so  doing,  new 
claims,  causes  of  action,  or  new  issues  may  net 
be  injected  into  th«  pleadings. 

17.  Pleading  «s>248(10)— Aiondmknt  to  Pe- 
tition aitcbb  Vebdict  on  Motion  —  New 
Obounds  of  Negligence. 

Plaintiff's  counsel  could  not  amend  the  pe- 
tition, on  the  day  after  verdict  on  motion  was 
directed  for  defendant,  to  add  new  and  distinct 
grounds  of  negligence  since  new  issues  or  allega- 
tions of  negligence  may  not  be  added  by  amend- 
ment to  the  petition,  or  new  defenses  to  die  an- 
swer, after  submission  or  verdict,  and,  at  best, 
amendments  then'  filed  are  permissible  only  to 
clarify  or  make  more  specific,  jiossibly  to  add 
matters  uncontroverted,  or  to  rectify  an  inade- 
quate prayer. 

[Ed.  Note.— 'For  other  cases,  see  Pleading, 
Cent  Dig.  ||  693,  694,  696.] 

18.  Pleading  «3>246(6)— Ambndmbnt  buobb 
Vbbdiot  on  Motion  —  Time  to  Rbduob  xo 
Wkitino. 

If  for  any  reason  counsel  for  plaintiff  has 
not  been  able  to  reduce  to  writing  his  proposed 
amendment  to  the  petition  before  verdict  on  mo- 
tion for  defendant,  time  should  be  allowed  him 
to  do  so. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  667.] 

19.  Pleading  «=245{6)  —  Pubpose  to  Filb 
Amendment  — Right  to  Absume  Abandon- 
ment. 

Where  there  was  no  intimation  of  intention 
on  the  part  of  counsel  for  plaintifC  to  -file  an 
amendment  to  the  petition  subsequent  to  the 
court's  ruling  on  defendant's  mouon  to  direct 
verdict,  even  though  there  was  talk  of  filing  an 
amendment  both  the  court  and  counsel  for  de- 
fendant had  the  right  to  assume  from  the  failure 
to  file  an  amendment  that  such  purpose  had  been 
abandoned  by  counsel  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  {  667.] 

Appeal  from  District  Court,  Polk  Cbunty; 
Wm.  H.  McHpnry,  Judge. 

Action  for  dajnages  to  the  estate  of  a  child 
seven  years  old,  killed  by  a  team  when  fright- 
ened by  the  unloading  of  the  paraphernalia 
of  a  circus  and  the  accompanying  menagerie 
into  the  street ;  resulted  in  a  directed  verdict 
for  defendant  and  Judgment  thereon.  The 
plaintiff  appeals.    Affirmed. 

E.  C.  Corry  and  Nesbitt  &  Johnston,  all  oC 
Des  Moines,  for  appellant  Carr,  Oarr  & 
Evans,  of  Des  Moines,  and  John  T.  Bottom, 
of  Denver,  Colo.;  for  appellee. 

LADD,  J.  The  defendant  is  a  corporation 
organized  under  the  laws  of  Colorado,  and 
engaged  in  the  business  of  making  circus  and 
menagerie  exhibitions  in  different  cities  of 
the  country,  traveling,  by  railway.  It  entered 
the  «dty  of  Des  Moines  May  17, 1906,  having 
obtained  a  license  from  the  dty  authorites  to 
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parade  the  streets  and  give  an  exblbitlcm,  and 
proceeded  to  unload  from  the  train  In  Sooth- 
east  Fifth  street,  where  It  crosses  the  tracks 
of  the  Chicago,  Burlington  &  Qulncy  Railway 
Company,  horses,  wagons,  light  and  heavy, 
tents  and  other  accoutrements,  elephants, 
camels,  and  animals  In  cages  on  wagons,  some 
of  them  with  canvas  flapping.  The  wagons 
were  run  from  the  ends  of  the  flat  cars  over 
I^ank  to  the  ground,  pulled  Into  the  street 
north  of  the  tracks  and  backed  on  each  side 
of  the  street  Animals  were  making  the 
usual  noises  <xa  being  disturbed.  A  number 
of  wagons  were  left  south  of  the  tracks  on 
the  west  side  of  the  street  and  the  east  side 
near  the  unloading  were  the  spectators, 
among  whom  was  Roscoe  Oaiiisle,  (seven 
years  of  age,  and  who  had  left  home  at  about 
8:30  a.  m.  About  this  time  one  Ungles  ap- 
proached from  the  north,  driving  a  team  of 
horses  attached  to  a  bakery  wagon,  and  when 
about  40  or  50  feet  north  of  the  tracks  he  was 
signaled  to  stop  by  the  person  superintending 
the  unloading.  After  the  wagon,  being  tak- 
en from  the  cars,  was  hauled  to  the  north 
past  Ungles'  team,  the  superintendent  motion- 
ed him  to  proceed.  The  horses,  though  gen- 
tle, were  excited  and  had  been  rearing  about ; 
and,  as  Ungles  loosened  the  reins,  they  plung- 
ed forward  and  ran  at  full  speed  for  some 
distance  before  he  regained  control  of  them. 
As  tbey  neared  where  the  decedent  was 
standing  he  undertook  to  cross  the  street, 
apparently  to  avcdd  them,  and  was  run  down 
and  so  seriously  Injured  that  he  died  the 
same  day.  It  was  made  to  appear  that  the 
odor  of  wild  animals  caused  fear  in  horses, 
that  the  street  was  one  of  those  most  traveled 
In  the  south  part  of  the  city  and  of  unusual 
width  between  the  curbs,  that  there  were  no 
ropes  nor  barricade  along  the  street  nor 
guards  on  the  ground  to  warn  spectators  or 
drivers  of  danger,  and  that,  after  the  wagons 
were  placed  In  the  street,  teams  of  two,  four, 
six,  or  eight  horses  were  hitched  to  the  wag- 
ons and  these  hauled  to  the  ground  for  the 
exhibition  on  East  Twentieth  street.  This  is 
a  suit  to  recover  damages  to  the  child's  es- 
tate consequent  oa  his  death ;  and,  as  a  Jury 
was  directed  for  defendant,  the  sole  inquiry 
is  whether  the  evidence  was  sufficient  to  car- 
ry the  Issues  raised  to  the  Jury. 

[1]  The  grounds  of  negligence  charged  in 
the  petition  are  that  defendant,  disregarding 
its  duty  to  protect  the  citizens  and  the  public 
from  dangers  resulting  from  the  nature  of 
unloading  show  equipment,  animals,  etc.,  and 
disregarding  its  duty  to  keep  the  street  in  a 
reasonably  safe  condition,  did  carelessly  and 
negligently  commit  a  nuisance  by  unloading 
the  same  in  the  street  without  providing  any 
safeguard  to  the  public  whatever,  and  with- 
out providing  any  agents  or  employ^  to  warn 
the  public,  or  to  prevent  the  children  from 
the  school  near  by  to  be  attracted  on  the 
street  and  subjected  to  the  dangers  neces- 
sarily arising  from  the  unloading  of  the  bril- 
liantly painted  wagons,  filled  with  animals 


OS  tihe  street  What  seems  to  be  charged  is 
the  commission  of  a  public  nuisance  by  ob- 
structing or  Incumbering  a  public  street  oth- 
erwise than  by  fences  or  buildings.  Sections 
6078,  5081,  Code.  If  so,  it  is  plain  that  the 
evidence  was  not  such  as  to  warrant  an  af- 
firmative finding  on  the  allegations.  Such 
exhibitions  ,are  not  necessarily  unlawfuL 
Power  to  regulate,  license,  or  prohibit  drcns- 
es  and  menageries  Is  expressly  conferred  on 
cities  and  towns.  SectUm  703,  Code.  Only 
when  given  in  disregard  of  the  exercise  of 
this  power  can  tbey  be  said  to  be  unlawfuL 
The  defendant  had  obtained  a  license  from 
the  dty  authorities  to  parade  its  streets  and 
to  give  exhibitions.  The  latter  were  to  take 
Idace  on  grounds  at  the  comer  of  Grand  ave- 
nue and  East  Twentieth  street.  The  train 
containing  paraphernalia  of  the  circus  and 
the  menagerie  was  on  the  side  track  of  the 
Chicago,  BurUngtfm  &  Qulncy  Railway  Com- 
pany, south  of  what  are  known  as  the  old 
depot  grounds  and  was  being  unloaded  by 
hauling  the  wagons  to  the  ends  of  the  cars 
and  then  on  plank  extending  from  the  ends 
to  the  ground  in  Southeast  Fifth  street  The 
main  track  also  was  on  this  side  of  the 
grounds,  while  another  side  trade  extended 
north  thereof,  and,  as  we  understand  It,  a 
spur  track  ran  across  said  grounds.  The  de- 
pot was  unoccupied.  The  area  of  the  grounds 
does  not  appear,  though  referred  to  by  some 
as  a  vacant  lot  A  witness,  George  Eaton, 
well  described  the  situation  and  the  manner 
of  unloading  the  cars: 

"They  were  unloading  some  of  the  wagons 
from  the  cars,  and  a  crowd  of  people  standing 
BTonnd,  here  and  there  and  every  place.  They 
were  unloading  these  heavy  wagons.  There  was 
a  canvas  over  moet  of  them,  and  tbey  were  load- 
ing them  traca  the  east  to  Fifth  street  The  car 
stood  east  of  Fifth,  and  the  gangplank  ran  down 
to  the  approadi  of  the  cars  there  and  landed 
them  on  Infth  street  crossing,  and  trailed  them 
over  there  north  to  the  K.  D.  tracks,  ctwne 
across  the  K.  D.  tracks  on  both  sides  of  the 
street.  They  had  a  couple  of  snub  teams  with 
snub  ropes'.  I  should  think  about  25  feet.  A 
man  walks  on  the  edge  of  the  car,  and  hooks  the 
ring  on  the  comer  of  the  wagon,  another  man 
driving  the  team  from  the  back  end  to  the  gang 
plank,  a  couple  of  fellows  with  poles  guide  the 
wagons  as  tbey  came  along,  and  another  fellow 
there  with  a  team  to  haul  them  up.  Ilfth  street 
was  paved  to  the  Q.  tracks.  When  they  came 
down  into  the  paved  street  they  generally  ttto^ 
ped  the  wagons  within  7  or  8  feet  of  the  gang>- 
plank  with  the  snub  rope.  They  had  an  extra 
team  there  to  snap  on  tiiem  to  pull  them  away. 
As  these  wagons  came  off  of  the  cars  they  snap 
an  extra  team  and  pull  them  up  the  road  nortn 
as  far  as  the  K.  D.  tracks.  Then  they  booked 
four  to  six  and  eight  head  of  them  to  pull  them 
to  the  ground.  I  never  paid  any  attention  as 
to  how  long  any  particular  wagon  was  left  but 
there  was,  I  should  Judge,  15  or  20,  and  maybe 
more,  wagons  standing  there  at  a  time,  from  the 
time  they  began  until  they  got  them  all  off. 
There  were  not  so  very  many  people  on  the  west 
Bide  of  the  street  where  I  was  standing,  but 
there  was  quite  a  few  on  the  east,  men,  women, 
and  efaUdrcn." 

[21  Ponies  had  been  placed  on  the  depot 
grounds,  how  many  does  not  appear.  It  la 
ani>Arent  that  the  wagons  must  have  been 
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unloaded  from  tbe  end  of  tbe  can,  for,  with- 
out the  great  Inconvmlence  of  taming  on 
tbe  car,  these  could  not  hare  been  taken 
from  the  side,  and,  as  the  tracks  were  con- 
siderably above  the  surface  on  either  side 
except  at  the  crossing,  they  must  have  been 
taken  down  on  the  street,  if  unloaded  at  the 
ends  of  the  cars.  As  they  were  to  be  hauIM 
away  to  tlie  show  ground  as  soon  as  the  fa- 
cilities'had  would  permit,  it  ought  not  to  be 
said  that  defendant  was  negligent  In  backing 
the  wagons  to  tbe  curbing  on  either  side  of 
the  street  with  tongues  diagonally  toward 
the  center  so  that  the  two,  four,  six,  or  eight 
horse  teams  might  be  coovenlently  attached 
thereto  when  hauling  them  away.  The  way 
between  these  rows  of  wagons  appears  to 
have  beMi  kept  open,  save  during  the  process 
of  lowering  from  the  cars  and  occupancy  of 
the  street  during  these  brief  internals  could 
not  well  have  been  avoided.  To  have  hauled 
the  wagons  therefrom  over  on  the  d^pot 
grounds  and  shortly  thereafter  attached  the 
teams  thereto  and  have  hauled  them  back 
ngaln  to  the  highway  would  seem  useless, 
and  not  calculated  to  relieve  the  situation  or 
to  have  rendered  passing  along  the  street 
less  dangerous.  Indeed  it  would  seem  that 
such  a  course  would  have  tended  to  create 
confusion  and  have  Increased  the  danger  in 
tbe  making  use  of  the  street.  The  system 
while  making  full  use  of  the  street  had  the 
virtue  of  simplicity,  and  in  so  far  as  the  rec- 
ord discloses  the  unloading  proceeded  in  an 
orderly  fashion  and  with  great  rapidity.  Be> 
sides  there  is  nothing  In  the  record  Indicat- 
ing that  the  depot  grounds  were  suitable  for 
use  for  storing  the  wagons  thereon,  or  that 
they  were  large  enough  for  handling  tbem 
and  the  many  horse  teamjs  thereon. 

[31  But  it  la  said  that  the  odor  from  the 
animals,  the  noises  by  them  emitted,  were 
calculated  to  frighten  horses,  asd  this  was 
proven  to  be  so.  That  something  Is  calculat- 
ed to  scare  horses,  however,  will  not  require 
it  to  be  kept  from  the  street  Kunnlng  a 
wheelbarrow  or  engine  or  other  vehicles  on 
the  street  has  that  tendency.  In  Bostodc- 
Ferari  Amusement  Ca  v.  Brocksmltb,  34  Ind. 
App.  566,  73  N.  Ek  281,  107  Am.  St  Rep.  200, 
the  Judgment  defendant's  employ^  was  lead- 
ing an  ugly-looking,  but  docile,  bear,  securely 
chained,  along  a  street  when  complainant's 
horse  became  frightened,  and  in  a  suit  he 
recovered  for  consequent  damages.  In  re- 
versing the  Judgment  the  court  speaking 
through  Comstock,  3.,  said: 

"The  liability  of  the  appellant  must  rest  on 
the  doctrine  of  negligence.  The  gist  of  the  ac- 
tion as  claimed  by  appellee  is  the  transportation 
of  the  bear,  with  knowledge  that  it  was  likely  to 
frighten  Iiotms,  without  taking  precaution  to 
guard  against  fright.  An  animal  fers  nature, 
reduced  to  captivity,  is  the  property  of  its  cap- 
tor. 2  Black.  Oomm.  391,  403 ;  4  Black.  Comm. 
236,  236.  The  owner  of  the  bear  had  the  right 
to  transport  it  from  one  place  to  another  for 
a  lawfal  purpose,  and  it  was  not  negligence  per 
se  for  the  owner  or  keeper  to  lead  it  along  a 
pobUe  street  for  •nch  purpose.    Scribner  t.  Kel- 


ley,  38  Barb.  14;  Macomber  v.  Nichols,  84 
Mich.  212,  22  Am.  Rep.  622 ;  Ingham  on  Law 
of  Animals,  230.  The  conducting  of  shows  for 
the  exhibition  of  wild  or  strange  animals  is  a 
lawful  business.  The  mere  fact  that  the  appear- 
ance of  a  chattel,  whether  an  animal  or  an  inani- 
mate object,  is  calculated  to  frighten  a  horse  of 
ordinary  gentleness  does  not  deprive  the  owner 
of  such  chattel  of  his  lawful  right  to  transport 
its  property  along  a  public  highway.  Macomber 
V.  Nicnols,  supra;  Holland  v.  Bartch,  120  Ind. 
46,  22  N.  El  83,  16  Am.  St.  Rep.  307;  Wabash, 
etc.,  Co.  V.  Farver,  111  Ind.  195,  12  N.  E.  296. 
60  Am.  Rep.  696;  Gilbert  v.  Hint  etc.,  51 
Mich.  488,  16  N.  W.  868,  47  Am.  Rep.  692; 
Piolett  V.  Simmers,  106  Pa.  96,  51  Am.  Rep. 
496.  One  must  use  liis  own  so  as  not  to  unnec- 
essarily injure  another,  but  the  measure  of  care 
to  be  employed  in  respect  to  animals  and  other 
property  is  the  same,  it  is  such  care  as  an 
ordinanl:^  prudent  peison  would  employ  under 
similar  circumstances.  This  is  not  inconsistent 
with  the  proposition  that,  if  an  animal  fcree 
naturie  attacks  and  injures  a  person,  the  negli- 
gence of  the  owner  or  keeper  is  presumed.  The 
evidence  is  that  the  horse  was  of  ordinary  gentle- 
ness, but  this  fact  would  not  deprive  the  appel- 
lant of  the  right  to  make  proper  use  of  the 
street.  If  the  bear  had  been  carelessly  managed, 
or  permitted  to  make  any  unnecessary  noise  or 
demonstration,  it  -^ould  have  been  an  act  of 
negligence.  It  is  not  nncommon  for  horses  of 
ordinaiy  gentleness  to  become  frightened  at  un- 
accustomed sights  on  the  public  highway.  The 
automobile,  the  bicycle,  tbe  traction  engine,  the 
steam  roller,  may  each  l)e  •  •  •  lawfully 
used  on  the  public  streets.  Kin^  David  said, 
'An  horse  is  a  vain  thing  for  safety.'  Modern 
observation  has  fully  justified  the  statement.  A 
large  dog,  a  great  bull,  a  baby  wagon,  may  each 
frighten  some  horses,  but  their  ovmers  are  not 
barred  from  using  tbem  upon  the  streets  on  that 
account  Nor,  under  the  decisions,  would  the 
courts  be  warranted  in  holding  that  the  owner 
of  a  bear,  subjugated,  gentle,  docUe.  chained, 
W0)ild  not,  under  the  facts  shown  in  the  case  at 
bar,  be  permitted  to  conduct  the  homely  brute 
alon^  the  public  streets,  because  of  his  previous 
condition  of  freedom." 

In  Scribner  v.  Kelley,  38  Barb.  (N.  T.)  14, 
a  like  doctrine  was  applied  to  an  ^ephant 

"Wild  animals  o(dlected  and  moved  about  the 
country  for  exhibition  are  always  more  or  less 
likely  to  frighten  domestic  animals,  but  they 
may,  nevertheless,  be  lawfully  taken  on  the  pub- 
lic highways  under  proper  precautions."  Ma- 
comber V.  Nichols,  supra. 

[4-7]  All  exacted  of  defendant  in  unload- 
ing the  train,  or  In  hauling  the  brilliantly 
painted  wagons  and  the  animals  along  the 
street  was  that  ordinary  care,  that  is,  that 
degree  of  care  commensurate  with  the  danger 
therein,  be  exercised,  and  a  thorough  ex- 
amination of  the  record  before  us  has  not  dis- 
closed any  omission  so  to  do.  Owing  to  the 
distance  to  the  show  ground,  the  unloading 
proceeded  faster  than  the  wagons  were 
drawn  away,  but  these  could  not  well  be  pre- 
cisely timed,  and  the  circumstance  that  16  or 
20  wagons  Instead  of  a  lesser  number  stood 
at  the  street  side  cannot  be  said  to  have  in- 
creased the  danger  to  passage.  The  matter  of 
numbers  cannot  be  said  to  have  determined 
the  effect  of  the  odor  or  noises  on  the  pass- 
ing horses.  For  all  that  appears  there  is 
no  room  for  saying  that  a  brilliantly  painted 
wagon  or  a  single  caged  tiger  would  not  have 
produced  as  great  fear  In  the  passing  team 
as  tbough  accompanied  by  other  wagons  or 
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lay  cages  eontalalng  other  animals.  Tbere 
aiipears  to  have  been  some  flapping  of  can- 
vas, but  there  was  a  high  wind,  and  wheth- 
er this  was  due  to  leaving  parts  flying  or  too 
loosely  drawing  over  the  bows  or  frame  or 
some  other  cause  does  not  appear.  How  such 
canvas  should  have  been  secured,  or  whether 
the  flapping  was  Incident  to  the  unloading  of 
the  cars,  was  not  explained  In  evidence,  and 
wfe  are  not  ready  to  say  that  knowledge  of 
these  matters  Is  so  common  as  the  Jurors  are 
to  be  assumed  to  know  without  proof.  It  Is 
possible  that,  owing  to  the  heat  of  the  sum- 
mer, a  portion  of  the  covering  was  removed, 
and  that  the  so-called  flapping  resulted  from 
this.  However  this  may  be,  certain  It  Is  that 
matters  of  this  kind  are  Incident  to  changes 
such  as  were  being  made,  and,  being  tem- 
porary, are  not,  in  the  absence  of  other  evi- 
dence, to  t>e  denounced  as  constituting  neg- 
ligence. There  was  no  showing  that  wagons 
and  their  covering  were  other  than  are  ordi- 
narily employed  In  transporting  wild  animals, 
nor  that  the  unloading  was  done  otherwise 
than  In  the  usual  manner.  George  Eiaton 
was  asked  If  this  circus  was  different  than 
any  other  and  answered: 

"why  not  so  much  as  I  could  see  more  than 
they  were — seemed  to  be  noisier,  and  practical- 
ly a  little  later  than  the  others.  Q.  They  were 
in  a  little  bigger  hurry  on  account  of  oeing  a 
little  late  in  the  morning?  A.  I  should  juage 
that  was  their  reajson  for  being  in  a  little  bigger 
hurry.  They  were  moving  these  wagons  away 
pretty  rapidly.  As  fast  as  they  could  get  them 
off  the  car  they  had  an  extra  team  there, .  a 
man  carrying  doubletrees,  and  another  man 
holding  the  lines.  These  four  and  six  and  eight 
horses  hanled  these  wagons  up  to  Grand,  and 
out  to  Twentieth.  The  circus  grounds  was  at 
least  Twentieth.  That  was  the  regular  circus 
ground.  The  manner  of  taking  the  wagons  off 
the  cars  was  the  some  as  I  have  always  seen 
other  circuses  practically." 

[1-10]  Another  crltldsm  Is  that  no  barri- 
cade was  placed  to  keep  the  people  present 
back,  of  to  warn  them  of  the  danger  of  pass- 
ing teams.  Though  the  license  to  parade  and 
exhibit  Impliedly  anthorlzed  the  defendant 
to  unload  into  the  street  for  these  purposes, 
it  did  not  confer  upon  it  the  right  to  Obstruct 
the  street  In  so  doing  further  than  essential 
in  accomplishing  the  purpose.  No  danger 
from  the  mere  unloading  was  shown  to  have 
moiaced  those  present.  They  had  the  right 
to  the  use  of  the  street,  the  same  right  as  did 
defendant,  and  there  was  no  showing  what- 
ever that  they  unduly  obstructed  the  street 
or  stood  otherwise  than  they  would  bad  a 
rope  or  otber  obstruction  have  been  on  the 
streets,  or  tliat  defendants  were  anthorlzed 
to  exclude  them  therefrom  by  such  means. 
Nor  can  it  be  said  that  any  warning  by 
agents  or  others  was  essential  to  apprise 
those  present  of  the  danger  incident  to  their 
location.  All  stood  on  the  street  side,  and 
for  all  that  appears  the  child  would  liave 
been  as  likely  to  have  undertaken  to  es- 
cape from  harm  frmn  the  approaching  team 
with  a  side  barricade,  or  rope  as  without 
Tbe   sitaatloD  was.  as   apparent   to  those 


present  as  agents  of  defendant  mlgM  liava 
made  it,  and  we  are  not  inclined  to  say  that 
defendant  was  lacking  in  care  because  of 
omitting  the  coostmction  of  a  barricade  or 
stretching  a  rope,  or  in  not  nndertaking  to 
warn  people  of  danger  which  was  as  appar- 
ent to  them  as  to  the  employes  of  defendant. 
AptiellantB  argne  as  though  deCendant's  su- 
perintendent directed  Ungles  to  drive  bis 
team  through.  He  had  no  control  over  Un- 
^es  or  his  team,  nor  bad  he  the  lig^t  to  dic- 
tate when  and  how  he  might  nse  the  stre^ 
All  the  superintendent  undertook  to  do  was 
to  signal  the  team  to  stop  until  the  wagon 
being  taken  from  the 'car  was  hanled  out  of 
the  way,  and  when  this  was  done  to  signal 
that  the  way  was  dear.  He  cannot  be  said 
to  have  breached  his  duty  to  Ungles  or  the 
public  in  any  respect  Whether  Ungles  in 
persisting  in  driving  his  team  ahead  in  the 
circumstances  was  negligent  we  have  no  oc- 
casion to  determine. 

[11]  The  criticism  fbr  unloading  in  the 
proximity  of  a  schoolhouse  and  falling  to 
preT«Bt  the  dilldt«n  from  being  attracted  by 
the  onloadtng  of  the  train  would  seem  to  re- 
quire no  attention.  As  long  as  childroi  are 
carious  to  know  they  will  be  attracted  by 
the  unusual,  and  there  is  a  well-grounded 
suspicion  that  with  respect  to  the  circus  and 
menagerie  adults  are  not  difCerent  and  it 
would  be  easting  entlrdy  too  great  a  burden 
on  exiiibltors  of  animals  to  exact  of  them 
the  prevoition  of  young  or  old  from  being 
attracted  to  whatever  plaCe  these  are  being 
handled  or  exhiUted. 

[12]  Nor  does  it  appear  tliat  the  deceased 
or  those  present  were  exposed  to  the  slight- 
est danger  by  the  mere  unloading  of  the  ani- 
mals. This  was  done  in  a  lawful  manner, 
and  the  injury  resulted  from  the  fright  of  a 
team  improvldently,  when  known  to  be 
frightened,  being  driven  through  the  zone  of 
the  odor  and  the  noises  of  wild  animals 
and  the  unusual  equipments  Incident  to  the 
giving  of  exhlMtlons  of  the  kind.  That  such 
exhibitions  are  lawful  is  put  beyond  all  ques- 
tion by  the  authorities;  and,  this  being  so, 
the  use  of  the  street  in  the  manner  shown 
cannot  be  denominated  as  vranttng  in  the  ex- 
ercise of  ordinary  care  nor  within  the  protii- 
bltlon  of  section  60T8  of  the  Code.  The  court 
rightly  directed  a  verdict  for  defendant 

II.  On  the  day  after  the  verdict  on  motion 
was  directed  for  defendant  counsel  for  plain- 
tiff filed  an  amendment  to  the  petition,  stat- 
ing eight  grounds  of  negligence.  This  was 
without  having  obtained  leave  of  comt,  un- 
less this  happened  by  acquiescence.  This 
amendment  is  included  In  the  abstract  and 
on  August  16,  1916,  Counsel  for  defendant 
moved  that  the  record  be  corrected  by  ex- 
punging said  amendment  and  striking  same 
from  the  flies,  on  the  gronnds  that  the  same 
was  filed  (1)  without  leave  of  court;  and  (2) 
neither  defendant  nor  the  court  had  knowl- 
edge (tf  the  same  having. been  filed.    This. 


Digitized  by 


Google 


Unn9 


OASUaUS  ▼.  SEXiLEI-S<IiOTO  SHOW  00. 


98Q 


motion  was  aastalned,  and  from  tbe  ruling 
plaintiff  baa  appealed.  Several  enrors  are 
assigned. 

[13]  (a)  The  first  &  tbat  appellee  was  dil- 
atory in  filing  the  motion.  It  appears  that 
the  original  abstract  was  filed  March  27, 
1916,  and  plaintiff's  brief  August  8tb  follow- 
ing, and  connsel  for  appellee  contend  that 
tbelr  attention  was  first  directed  to  this 
amendment  upon  reading  of.  appellaat's  ar- 
gament.  The  attorney  who  had  entire  charge 
of  tbe  case  testified,  in  support  of  its  mo- 
tloD  to  correct  tbe  record,  that  he  was  In 
Oallf(H!Dla  when  the  abstract  was  served 
and,  upon  bis  return,  stayed  away  from  his 
office  for  some  time  by  direction  of  his  phy- 
sician, and  that,  upon  beginning  work  again, 
other  matters  demanded  attention,  so  tbat  he 
did  not  examine  the  abstract  until  appel- 
lant's brief  was  served,  and  that  prior  to 
that  time  he  knew  nothing  of  the  amendment 
having  been  filed.  Evidently  counsel's  delay 
in  discovering  the  amendment  and  filing  tbe 
moti<xi  to  correct  the  record  was  excnsable 
if  he  was  without  knowledge  that  such  an 
amendment  was  to  be  presented,  for  there 
was  no  occasion  for  giving  the  appeal  atten- 
Uaa  ontll  this  was  required  in  order  to 
amend  the  abstract  or  prepare  the  brief  in 
time  for  Bubmlsslon  tnthls  conrt 

(b)  It  is  insisted,  however,  that  both  coun- 
sel and  court  had  knowledge  of  what  was  to 
be  included  In  the  ameitdment,  and  that  it 
would  be  filed  before  the  court  ruled  on  the' 
motion  to  direct  verdict.  Tbe  attorney  who 
tried  the  cause  for  defendant  and  was  pres- 
ent and  orally  argued  this  moUon  testified 
that  he  did  not  know  that  there  was  an 
amendment  until  he  observed  the  printed 
copy  in  tbe  abstract,  that  If  anything  was 
said  in  oral  argument  about  an  intention  of 
filing  one  or  the  contents  thereof,  he  was  not 
present  when  this  was  done,  and  that  the 
proposition  to  so  file  would  have  been  so  un- 
usual that  he  would  have  remembered  it  bad 
It  been  made.  At  ai^ellee's  request  the  trial 
court  made  a  statement  as  follows: 

"When  I  ruled  on  tbe  motion  for  a  new  trial 
I  had  no  knowledge  there  was  any  amendment 
on  file  at  all.  When  I  ruled  on  the  motion  to 
direct  a  verdict  I  had  no  agreement  or  nnder- 
standiwy  with  anybody  that  an  amendment  was 
to  he  filed  whatever.  I  never  make  siKh  an 
agreement  with  anybody,  for  it  is  surely  difficult 
enough  for  a  court  to  rule  correctly  upon  things 
that  are  on  file,  and  of  which  he  has  knowledge, 
and  I  would  never  attempt  to  rule  upon  allega- 
tions of  negligence  tbat  were  not  made  when 
ruled  upon  and  were  to  be  made  in  tbe  future." 

On  tbe  other  hand,  one  of  the  attorneys 
for  plaintiff  swore  that  in  making  oral  argu- 
ment, in  resistance  of  the  motion  to  direct 
a  verdict,  in  the  course  of  argument  he 
said: 

"We  would  want  to  amend  our  petition,  set- 
ting out  spedflcally  the  grounds  of  negligence. 
Not  that  I  thought  It  was  necessary,  but  m  or- 
der tbat  the  pounds  might  be  set  out  more 
clearly,  and  tbat  the  pleadings  and  the  proof 
might  conform  in  any  event."  That  he  had  a 
sheet  of  paper  on  which  the  said  grounds  to  be 
tncluded  in  the  amendment  were  written,  and 
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read'  them  to  the  court  in  presence  of  appellee's 
attorney. 

Anotber  of  appellant's  attorneys  testified 
that  in  his  argument  he  directed  attention 
to  the  evidence  bearing  on  each  ground  of  neg- 
ligence alleged  in  the  amendment,  and  urged 
these  facts  as  being  negligent  acts,  and 
that  he  attached  to  the  motion  for  new  trial 
a  written  argument,  direqtlng  attention  to 
all  the  grounds  of  negligence  alleged  in  tbe 
amendment,  and  that  the  court  read  tbe 
same.  He  also  testified  In  corroboration  of 
what  the  preivlons  witness  had  said  concern- 
ing the  fiMng  of  an  amendment,  as  also  did 
another  attorney.  But  though  the  grounds 
stated  in  the  amendment  were  referred  to 
In  the  written  argument  attached  to  the  mo- 
tion tor  new  trial,  tha  amendment  was  not 
mentioned.  Nor  was  tbe  court's  attention 
called  thereto  upon  tbe  filing  of  tbe  amend- 
ment 

[141  It  will  also  be  noticed  that  nothing 
was  said  as  to  when  the  proposed  amend- 
ment was  to  be  filed.  Nor  does  there  seem 
to  have  bem  any  reason  for  delaying  the 
filing  thereof  until  after  the  ruling  on  the 
motion  to  direct  a  verdict,  for  counsel  bad 
the  noon  recess  of  two  hours  wlttiln  whldi 
to  prepare  the  paper  and,  as  the  ruling  was 
made  at  about  S  :30  o'clock  In  the  afternoon, 
likely  time  for  that  purpose  on  request  would 
have  been  allowed  by  tbe  court  It  is  not 
claimed  that  the  court  granted  leave  or  as- 
sented to  the  subsequent  flUng  of  hn  amend- 
ment save  by  acquiescence.  But  for  the  mo- 
tion to  strike,  the  amendment  could  not  well 
have  been  considered.  Hartkoneyer  v.  Orlf- 
fltb,  142  Iowa,  694,  121  N.  W.  372. 

[16]  Amendment  to  answer  may  be  filed 
only  on  leave,  but  if  filed  without  leave,  will 
not  be  stricken  on  motion  if  leave  might 
properly  have  been  granted  upon  application. 
Hanson  v.  CUne.  142  Iowa,  187,  118  N.  W. 
754;  West  Side  Lumber  Go.  v.  Hathaway, 
115  Iowa,  654,  89  N.  W.  85;  Rice  v.  Bolton, 
126  Iowa,  654.  100  N.  W.  634,  102  N.  W.  509. 

[II]  An  amendment  to  conform  the  plead- 
ings to  tbe  proof  is  permitted,  even  after 
verdict,  and,  as  judgment  ts  to  be  entered 
Immediately  upon  the  return  of  the  verdict, 
after  the  entry  of  Judgment.  O'Connell  v. 
Cotter,  44  Iowa,  48;  Cole  v.  TliompsoD,  134 
Iowa,  685,  112  N.  W.  178 ;  Squire  v.  Jeffrey, 
101  Iowa,  676,  70  N.  W.  730;  Gray  v.  San- 
bom,  159  N.  W.  1004;  Matthys  v.  Donelson, 
160  N.  W.  044 ;  Davis  v.  Railway,  83  Iowa, 
744,  49  N.  W.  77. 

Under  the  guise  of  so  doing,  however,  new 
claims,  causes  of  action,  or  new  Issues  may 
not  be  Injected  into  the  pleadings.  In  speak- 
ing on  this  subject  in  Blcklin  v.  Kendall,  72 
Iowa,  490,  34  N.  W.  283,  and  referring  to 
the  section  .of  the  Code  of  1873  of  whl(^ 
3600  is  a  copy,  Beck,  J.,  observed  that: 

The  section  "which  permits  a  partv  'at  any 
time'  to  amend  his  pleadings  contemplates  that 
it  should  be  done  pending  the  proceedings  In 
the  case,  and  not  alter  the  case  is  decided,  the 
ri^t  oi  the  parties  settled,  and  a  judgment  en- 
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tered  finally  iitspoiAne  ot  the  questions  involved. 
If  a  party  may  amend  a  pleading  in  aine 
months  or  a  year  after  final  judgment,  he  could 
do  so  in  five  or  ten  years.  Judgments  are  set- 
tlements of  controversies,  and  jparties  cannot  be 
permitted  to  relitigate,  after  judgments,  by  fil- 
ing new  pleadings  raising  new  issues.  Amend- 
ments under  the  statute,  in  proper  cases,  may 
be  made  'at  any  time'  during  the  pendency  of 
the  action;  but,  when  there  ceases  to  be  a 
case  for  litigation,  when  the  plaintiff's  claim 
is  merged  in  the  judgment,  and  the  rights  of 
the  parties  involved  in  the  issues  are  decided 
and  settled  by  a  judgment,  then  all  pleadings 
must  cease.  It  may  be  that  after  judgment  an 
amendment  may  be  permitted  to  conform  a 
pleading  to  the  proceedings,  but  this  ia  very 
different  from  an  amendment  setting  up  new 
claims  or  new  issues." 

In  Harrington  v.  Christie,  47  Iowa,  819, 
the  court  refused  le^ve  to  file  an  amend- 
ment, after  verdict,  alleging  that  annual  in- 
terest had  not  been  paid  and  the  court.  In 
approving  of  the  refusal  of  leave,  said: 

"It  was  not  a  mere  amendment  to  make  the 
pleading  correspond  with  the  proof.  It  was  a 
material  allegation  upon  which  the  defendant 
would  have  had  the  right  to  take  issue." 

[17]  These  and  the  other  cases  cited  In- 
dicate plainly  enough  that  new  issues  or  al- 
legations of  negligence  may  not  be  added  by 
amendment  to  the  petition  or  new  defenses 
to  the  answer  after  submission  or  verdict, 
and  that  at  best  amendments  then  filed  are 
only  pennissible  to  clarify  these  or  make 
them  more  specific  and  possibly  add  matters 
uncontroverted  or  rectify  an  Inadequate 
prayer  as  in  O'Connell  r.  Cotter,  supra.  The 
amendment  in  this  case  adds  new  and 'dis- 
tinct grounds  as: 

"(1)  In  unloading  the  wagons  into  the  street 
and  passing  the  team  of  Ungles,  while  the  can- 
vas on  the  wagons  was  loose  and  flapping ;  (2) 
in  moving  the  wagons  over  loose  pieces  of  sheet 
iron  on  the  flat  cars,  thereby  making  loud  noises 
calculated  to  scare  horses ;  (3)  in  motioning 
Ungles,  when  his  team  was  frightened  and  try- 
ing to  escape,  to  stop  It  in  the  street  and  pro- 
ceeding to  unload  the  wagon  in  front  of  the 
frightened  horses;  (4)  in  beckoning  Ungles  to 
drive  the  team  across  the  track  when  in  a 
frightened  condition  and  trying  to  escape,  with- 
out attempting  to  assist  the  driver  in  control- 
ling the  team  or  protect  the  people ;  (5)  in  haul- 
ing the  wagons,  taken  from  the  cars  past  Ungle's 
team  on  the  left-band  side  of  the  road  contrary 
to  section  1569  of  the  Code;  (6)  in  failing  to 
unload  the  cars  on  the  vacant  depot  grounds  in- 
stead of  into  Fifth  street ;  and  (7)  in  collecting 
its  wagons  and  other  material  on  East  Fifth 
street  when  there  was  ample  room  to  have  col- 
lected the  same  on  the  open  space  on  the  old  de- 
pot grounds." 

Some  of  these  may  touch  the  allegations 
In  the  original  petition,  but  manifestly  not 
for  the  purpose  of  clarifying  or  rendering 
these  more  specific.  All,  with  the  possible  ex- 
ception of  the  fourth  and  seventh,  assert  en- 
tirely new  grounds  of  negligence,  and  for  this 
reason  the  amendment  was  not  audi  as  was 
permissible  subsequent  to  verdict  returned, 
unless,  as  contended  by  appellant,  a  proposi- 
tion to  so  amend  was  made  prior  to  the  sub- 
mission of  the  motion  to  direct,  and  as  to 
that  more  later  on.  It  was  not  an  amend- 
ment to  conform  tbe  pleading*  to  the  ptoot 


but  to  assert  new  grounds  of  negUgence,  and 
though  the  evidence  may  have  borne  on  some 
of  these,  all  introduced  was  admissible  and 
received  on  the  allegations  of  tbe  petition. 
EHkenberry  t.  Edwards,  67  Iowa,  14,  24  N. 
W.  670.  To  have  granted  leave  to  amend; 
and  thereby  to  import  these  new  issues  into 
the  case  subsequent  to  the  mling  on  the  mo- 
tion, would  hare  authorized  the  allegations 
to  be  changed  after  judgment.  We  entertain 
no  doubt  but  that  to  have  granted  leave  to 
amend  under  these  drcumstanoes  would  have 
been  bad  practice  and  intolerable  In  the  ab- 
sence of  the  consent  or  full  acqulescenoe  of 
counsel  for  the  adverse  parly. 

[18,  II]  If  for  any  leason  counsel  has  not 
been  able  to  rednce  tbe  amendment  proposed 
to  writing,  time  sbonld  be  allowed.  Surely 
tbe  court  before  making  the  decisive  ruling 
in  a  case  should  have  exact  knowledge  of  title 
precise  Issues  being  passed  on,  and  as  surely 
is  counsel  entitled  to  be  advised  of  wbat  the 
claims  of  tbe  adverse  party  ace  before  sub- 
mitting his  motion  to  direct.  Only  with  such 
knowledge  will  he  be  able  to  conform  bis-  mo- 
tion to  the  Issues  or  proiperly  argue  the  ques- 
tions involved.  For  these  reasons  the  court, 
as  well  as  opposing  counsel,  might  well  have 
assumed  that  If  counsel  suggested  an  amend- 
ment, this  would  be  filed  before  the  ruling 
on  the  motion  to  direct  It  is  urged  that 
the  court's  remarks  in  ruling  on  tbe  motion 
indicated  that  be  was  passing  on  the  grounds 
found  in  tbe  amendment  said  to  have  heea 
proposed,  but  all  said  had  a  direct  bearing 
on  the  allegations  of  the  petition,  and  the 
matter  of  a  possible  amendment  was  not 
even  hinted  at  Even  If  some  remarks  might 
be  construed  as  referring  to  grounds  therein, 
these  might  well  have  been  in  response  to 
arguments  of  counsel.  In  any  event  the  rec- 
ord contains  no  intimation  of  an  Intention 
on  the  part  of  counsel  for  appellant  to  file  an 
ameudment  to  the  petition  subsequent  to  the 
ruling  on  the  motion  to  direct;  and,  even 
though  there  may  have  been  talk  of  filing  an 
amendment,  both  the  eourt  and  counsel  for 
defendant  had  the  right  to  assume,  from  the 
failure  to  do  so,  that  such  purpose  had  been 
abandoned.  One  of  the  consequenoes  of  ar- 
gument often  is  that  opposing  counsel  and 
litigants  are  convinced  that  their  positions 
are  fallacious  and,  as  a  result,  these  are 
abandoned.  We  do  not  say  that  this  was 
true  at  connsd  for  appellant  but  tbe  court 
and  counsel  for  defendant  had  the  right  to 
rely  upon  tbls  having  been  don&  It  must 
not  be  Inferred  that  we  are  Inclined  to  hold 
that  a  cause  of  action  was  made  out  on  the 
issues  raised  by  tbe  amendment  We  merely 
say  that  these  were  not  before  the  court  and 
that,  even  though  the  matter  of  filing  an 
amendment  may  have  been  mentioned  by  ap- 
pellant's counsel  as  claimed,  it  was  to  be  In- 
ferred that  this  was  intended  to  be  done 
prior  to  the  ruling,  and  that  in  the  absence 
of  leave  granted  tbe  court  and  counsel  for 
tbe  adverse  party  ba4  tbe  right  to  aasiune 
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that  the  parpoae  to  amend  had  been  aban- 
doned. It  follows  that  the  motion  to  correct 
the  record  by  striking  the  amendment  was 
rightly  sustained.  Motion  to  strike  appel- 
lee's amendment  to  abstract  Is  overruled. 
Affirmed. 

6ATNOII,  O.  J.,  and  EVANS  and  SALIN- 
GER, JJ.,  concurring. 


CEDAR  RAPIDS  &  M.  G  RT.  CO.  ▼.  OITX 
OF  CEDAR  RAPIDS.    (No.  31124.) 

(Snpreme  Court  of  Iowa.    June  25,  1917.) 

Street  Eailboads  «=>37— Pavino  Tbacks. 

Under  Code,  {  S35,  requiring  street  rail- 
reads  to  pay  for  paving  displaced  by  tracks, 
when  the  street  la  not  at  the  time  being  repaved, 
the  city  council  had  the  right  to  fix  the  reason- 
able value  to  be  paid  by  a  street  railroad  for 
such  pavement  where  it  was  of  some  value,  al- 
though in  bad  condition  and  requiring  early  re- 
placement 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  !$  103,  106,  12?.] 

Appeal  from  District  Court,  Linn  County; 
John  T.  Mofflt,  Judge. 

Judgment  was  entered  in  the  court  below 
against  appellant  for  the  value  of  old  paving 
injured  while  laying  its  tracks  upon  a  por- 
tion of  Third  avenue  in  the  city  of  Cedar 
Rapids.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

Barnes,  Chambarlaln  &  Hanzllk,  of  Cedar 
BapidSr  for  appellant  O.  N.  Elliott  and  F. 
H.  Randall,  both  of  Cedar  Rapids,  for  ap- 
pellee. * 

STEVENS,  J.  On  Mardi  17, 1918,  the  city 
of  Cedar  Rapids  granted  to  appellant  a  fran- 
chise to  construct  certain  additional  tra*^ 
and  to  operate  its  railway  upon,  and  over, 
a  portion  of  Third  avenue  in  said  dty.  As  a 
part  of  the  conditions  on  which  the  fran- 
chise was  granted,  api>ellant  agreed  to,  and 
did,  pave  the  street  between  the  rails  and 
double  track  and  for  one  foot  on  eacb  side 
of  the  outer  rail,  and  also  to  reconstruct 
such  curbing  as  was  rendered  necessary  by 
the  company  improvement.  On  June  12, 
1914,  the  city  council  passed  a  resolution 
fixing  the  value  of  the  old  pavement  at  the 
sum  of  $1,344,  and  requiring  appellant  to  de- 
posit with  the  dty  treasurer  such  sum  as 
rebate  to  the  property  owners  on  account  of 
damages  to  the  old  paving,  as  required  by 
section  835  of  the  Code.  The  resolution 
adopted  by  the  city  council  found  the  value 
of  the  old  paving  on  Third  avenue  from 
Fourth  to  Twelfth  streets  to  be  40  cents  per 
square  yard  and  from  Twelfth  to  Beaver 
streets  to  be  60  cents  per  square  yard.  Upon 
receiving  notice  of  the  above  resolution  from 
the  dty  clerk,  appellant  filed  objections 
thereto,  urging,  among  other  grounds,  the 
following:    (a)  That  the  price  fixed  for  the 


old  paving  was  excessive;  (b)  that  the 
old  paving  was  practically  worn  out  and 
worthless;  (c)  that  the  dty  council  had, 
about  the  time  of  granting  the  frandiise, 
agreed  to  order  the  street  to  question  re- 
paved  at  the  time  the  work  of  appellant  was 
to  be  done;  and  (d)  that  the  entire  space 
occupied  by  the  new  tracks  was  repaved  by 
appellant,  and  that  no  charge  should  be  made 
against  it  on  account  of  the  old  pavhig. 
These  objections  being  overruled  by  the  dty 
council,  the  street  railway  company  appealed 
to  the  district  court  of  Linn  county,  where 
said  cause  was  tried  before  the  court  upon 
a  stipulation  and  without  formal  pleadings. 
The  stipulation,  in  substance,  provided  that 
the  court  should  determine:  (a)  Whether  the 
railway  company  was  liable  for  the  value 
of  the  old  paving;  (b)  that  In  the  event  the 
court  so  found,  it  should  fix  the  amount  to 
be  paid  by  the  railway  company.  The  cause 
was  tried  to  the  court,  and  judgment  was 
rendered  against  the  defendant  for  $672. 
Defendant  api)eals. 

I.  It  Is  contended  on  behalf  of  appellant 
that  the  dty  council  was  proposing  to  repave 
the  street  in  question  at  the  time  It  was 
granted  the  franchise  in  question ;  that  said 
street  was  shortly  thereafter  repaved,  and 
that,  under  section  835  of  the  Code,  it  was 
not  liable  for  the  value  of  the  old  paving 
or  for  injury  or  damages  thereto,  nils  sec- 
tion provides: 

"Before  any  street  railwi^  company  shall  lay 
its  track  upon  any  street  that  has  been  paved, 
and  which  at  the  time  is  not  being  repaved,  it 
shall  pay  into  the  city  treasury  the  value  of  all 
paving  between  its  tracks,  and  one  foot  outside 
thereof,  which  value  shall  be  determined  by  the 
dty  council,  but  in  no  case  shall  exceed  the 
original  cost  of  the  paving,  and  the  money  thus 
paid  shall  be  refunded  to  the  abutting  property 
owners  on  said  street  in  proportion  to  the 
amounts  originally  assessed  against  the  proper- 
ty abutting  thereon." 

.  Evidence  offered  upon  the  trial  showed 
that  on  July  10,  1914,  a  resolution  of  neces- 
sity, providing  for  the  repavement  of  the 
street  in  question,  was  filed  in  the  office  of 
the  dty  derk,  and  on  the  7th  of  the  follow- 
ing month  same  was  passed  by  the  dty  coun- 
dl.  On  the  18  th  day  of  August,  a  resolution, 
ordering  the  repavement  of  the  street  in 
question,  was  passed  by  the  city  council,  and 
on  the  28th  day  of  the  same  month  a  con- 
tract for  the  work  was  let  to  the  Ford  Pav- 
ing Company  of  Cedar  Rapids.  Ofhe  bid  of 
the  Ford  Paving  Company  proposed  to  aUow 
the  city  20  cents  per  square  yard  for  the 
brick  in  the  old  paving.  Other  contractors 
proi>osed  to  allow  from  28  to  40  cents  per 
square  yard  therefor.  The  franchise  above 
referred  to  required  appellant  to  complete 
Its  contemplated  Improvement  on  or  before 
January  1,  1915.  The  evidence  showed  that, 
in  making  its  improvement,  appellant  to 
some  extent  disturbed  and  injured  the  old 
paving.    The  resolution  passed  by  the  dty 
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council  August  4,  1914,  took  cognizance  of 
this  fact,  as  it  recited  that: 

"Whereas,  owing  to  the  double  track  on  Third 
avenue  from  Fourth  to  Fourteenth  streets,  the 
old  brick  paving  has  become  disturbed  and  the 
street  is  in  a  very  unsatisfactory  condition." 

It  Is  also  claimed  by  appellant  that,  at  the 
time  the  franchise  was  granted  to  It,  It  was 
understood  that  the  street  In  question  was  to 
be  ordered  repaved  by  the  city  authorities. 
The  exact  time  Is  not  shown  when  appellant 
completed  Its  improvement  nor  when  the 
street  In  question  was  repaved,  but  the  reso- 
lution ordering  the  repavlng  provided  the 
work  should  commence  on  the  28th  of  August, 
1914,  and  be  completed  on  the  15th  of  Octo- 
ber of  the  same  year.  Presumably  the  work 
was  done  within  the  time  required.  The  ob- 
jections filed  by  appellant  to  the  resolution 
June  12,  1914,  were  doubtless  filed  within  a 
few  days  after  said  date.  The  record  Is  that 
same  was  filed  "immediately  thereafter."  It 
was  stated  In  the  objection  filed  on  the  above 
date  that  the  entire  space  occupied  by  the 
new  tracks  had  been  entirely  repaved  by  ap- 
pellant so  that  it  may  be  assumed  that  Its  Im- 
provement had  been  completed  prior  to  the 
adoption  of  the  resolution  of  June  12th.  At 
this  time,  no  steps  had  been  taken  by  the  city 
council  for  the  repavlng  of  the  street  In  ques- 
tion but,  as  above  stated,  the  resolution  of 
necessity  was  filed  in  the  office  of  the  dty 
clerk  for  public  Inspection  on  July  10,  1914. 
It  appears,  therefore,  from  the  evidence  that 
the  repavlng  of  the  street  in  question  was 
not  ordered  by  the  city  council  until  after 
the  completion  of  appellants'  Improvement; 
hence  the  street  was  not  being  repaved  at  the 
time  aw>ellant  was  laying  Its  new  tracks. 

This  statute,  however,  required  appellant 
to  pay  to  the  dty  treasurer  the  value  of  the 
old  paving,  same  to  be  fixed  and  determined 
by  the  city  council.  The  resolution  passed 
was  In  compliance  with  the  statute,  and  for 
the  purpose  of  informing  appellant  the  value 
fixed  by  the  council  of  the  old  paving  and  to 
demand  the  payment  of  the  amount  thus  fix- 
ed to  the  dty  treasurer.  This  being  true,  the 
court  rightly  found  that  the  street  railway 
company  was  liable,  and  should  pay  to  the 
dty  treasurer  the  value  of  the  old  paving. 

The  purpose  of  the  statute  evidently  Is  to 
preserve  to  the  property  owners  the  fair 
value  of  the  old  paving.  The  evidence  show- 
ed that,  while  the  paving  was  in  bad  condi- 
tion and  would  soon  have  to  be  replaced,  it 
was  of  some  value  to  the  property  owners, 
and,  under  the  provisions  of  the  statute.  It 
was  the  right  of  the  dty  council  to  fix  the 
reasonable  value  of  the  old  Improvement  and 
the  duty  of  appellant  to  pay  the  sum  so  fixed 
by  the  dty  council  to  the  city  treasurer  for 
the  use  and  benefit  of  the  owners  of  the 
property  abutting  upon  the  portion  of  the 
street  in  question. 

H.  The  only  remaining  question  requiring 


the  consideration  of  the  court  relates  to  the 
amount  of  the  damages  allowed.  Upon  this 
point  the  evidence  was  In  conflict,  but  tended 
to  show  that  the  pavement  had  been  laid  a 
good  many  years;  that  It  was  badly  worn, 
and  that  the  street  was  much  In  need  of  new 
paving,  but  the  successful  bidder  for  the 
work  of  putting  In  the  new  pavement  propos- 
ed to  allow  20  cents  per  square  yard  for  the 
old  brick.  This  is  substantially  the  value 
found  by  the  court.  We  see  no  reason  for 
interfering  with  this  finding.  In  any  event, 
the  question  under  the  stipulation  was  one 
of  fact,  and,  under  the  well-known  rules  of 
this  court,  has  the  effect  of  a  verdict  of  the 
Jury,  and  will  not  be  Interfered  with  on  ap- 
peal where  there  Is  a  conflict  in  the  evidence. 

The  amount  found  by  the  trial  court  ap- 
pears to  have  been  well  sustained  by  the  evi- 
dence. We  discover  no  reversible  error  in 
the  record,  and  the  Judgment  of  the  lovec 
court  should  be  afBrmed. 

Affirmed. 

GAYNOB,  C.  J.,  and  WEAYEU  and  PBES- 
TON,  JJ.,  concur. 


COX  V.  COX  et  aL     (No.  31120.) 
(Supreme  Court  of  Iowa.     June  28,  1917.) 

1.  Husband  and  Wife  ®=>34— SKTrLEMBNi^— 
Fbaud — Evidence. 

Evidence  in  an  action  in  eqnitv  to  set  aside 
a  contract  whereby  plaintiS  agreed  to  accept  aa 
her  ^are  of  her  husband'a  estate  certain  money 
and  property  ^d  the  use  of  the  homestead,  to- 
gether with  a  sum  willed  her  by  her  deceased 
husband  in  lieu  of  dower,  homestead,  and  other 
rights,  and  to  secure  a  decree  giviag  her  a  one- 
third  interest  in  her  deceased  husband's  estate, 
held  to  show  that  no  fraud  was  practiced  on 
plaintiff  to  procure  the  execution  of  the  con- 
tract, but  to  show  that  she  fully  understood  its 
contents  and  purposej  and  also  its  effect  upon 
her  interest  in  and  rights  to  her  husband's  es- 
tate. 

[Ed.  Note.— BV»r  other  cases,  see  Husband  and 
Wife,  C«it  Dig.  li  204,  20(5.] 

2.  Husband  and  Wibic  «c334  —  BBrrunatHT 

OF   INTBKEST   IN    ESTATS— EVIDSNCB. 

Evidence  in  such  case  held  to  show  that 
plaintiff  prior  to  executing  such  contract  had 
been  advised  that  she  could  not  be  held  by  the 
provisions  of  her  husband's  wiU  in  her  behalf, 
though  she  had  signed  an  acceptance  of  the  will 
at  the  time  it  was  drawn. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ${  204,  205J 

Weaver,  J.,  dissenting. 

Appeal  from  iMstrlct  Court,  Guthrie  Coun- 
ty;  J.  H.  Appelgate,  Judge. 

This  Is  an  action  In  equity  to  set  aside  a 
contract  by  the  terms  of  which  plaintiff,  ap- 
pellant, agreed  to  accept  as  her  share  of  her 
husband's  estate  the  sum  of  $1,000,  certain 
personal  property,  the  use  of  the  homestead, 
together  with  the  sum  of  $6,000  willed  to  her 
by  her  deceased  husband  In  lieu  of  dower, 
homestead,  and  other  rights,  and  that  she  be 
decreed  to  have  a  one-third  interest  in  the 
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estate  of  her  deceased  hnsband,  which  she 
asks  to  be  set  off  to  her.  After  a  fnll  hear^ 
ing,  the  plaintiff's  petition  was  dismissed, 
and  she  appeals.    Affirmed. 

Lynch  &  Byers,  of  Adair,  and  Parker,  Par- 
rlsh  &  Miller,  of  Des  Moines,  for  appellant 
S.  B.  Gwla,  of  Adair,  and  C.  A.  Bobbins,  of 
Des  Moines,  for  appellees. 


PRESTON,  J.  Plaintiff  was  a  widow  lady 
about  50  years  of  age  when  she  married  de- 
ceased in  1905.  For  some  time  prior  to  her 
said  marriage  she  had  been  engaged  as  a 
housekeeper  for  others.  She  was  first  mar- 
ried when  about  21  years  of  age.  Her  first 
husband  died  about  1898  or  1899.  She  had 
two  children  by  the  former  husband,  but 
none  by  Mr.  Cox.  Deceased  married  his 
first  wife  about  1880,  and  she  died  In  1903. 
At  the  time  of  his  death,  about  July  2,  1914, 
he  was  64  years  of  age.  Mr.  Cox  had  four 
children  by  his  first  wife,  three  of  them  these 
defendants,  and  a  daughter  who  died  some 
years  before.  At  the  time  plaintiff  married 
deceased  she  had  a  small  amount  of  proper- 
ty, and  at  that  time  and  at  his  death  the  es- 
tate of  deceased  amounted  to  $80,000  or 
more,  In  addition  to  a  residence  pnqterty 
In  Adair,  worth  about  $4,000,  which  was  oc- 
cupied by  the  plaintiff  and  deceased  as  their 
borne.  His  estate  was  increased  but  little, 
If  any,  after  his  marriage  with  plaintiff.  At 
that  time  he  was  64  years  of  age  and  in  rath- 
er poor  health  and  had  retired.  A  daughter 
of  plaintiff  made  her  home  with  her  mother 
and  the  deceased.  Some  of  the  defendants, 
sons  of  deceased,  made  their  home  with  plain- 
tiff and  deceased  for  a  time  and  until  they 
were  married.  The  defendant  George  L.  Cox 
lived  with  a  brother-in-law  the  first  year  aft- 
er plaintiff  and  deceased  were  married,  and 
after  that  he  lived  with  them  a  year  or  two 
and  up  to  the  time  he  was  married  in  1907, 
but  was  away  from  the  home  a  part  of  the 
time.  He  was  in  business  buying  cattle  and 
hogs.  The  relations  between  all  the  parties 
were  friendly.  Plaintiff  admits  that  George 
li.  Cox  was  good  to  her,  and  he  says  that 
during  all  the  time  plaintiff  lived  with  his 
father  his  relations  with  plaintiff  were 
friendly  and  the  same  as  they  would  be  be- 
tween a  young  man  and  his  mother.  After 
the  death  of  George  W.  Cox  plaintiff  asked 
advice  of  George  L.  occasionally. 

It  is  alleged  by  the  defendants,  but  denied 
by  plaintiff,  that  there  was  an  antenuptial 
contract  between  plaintiff  and  deceased,  but 
which  was  not  then  reduced  to  writing.  There 
is  a  conflict  in  the  testimony  as  to  whether 
there  was  such  a  cootract.  Defendants  con- 
tend that  there  was,  and  that  by  it  it  was 
agreed  that.  If  the  marriage  occurred,  the 
said  George  W.  Ooz  would  leave  to  plaintiff 
by.  wUl  the  sum  of  $6,000  in  lieu  of  her  dower 
and  other  rights.  Plaintiff  denies  that  there 
was  such  a  contract    We  think  It  cannot  be 


well  claimed  that  the  written  contract  herein 
referred  to  Is  sufficiently  specific  to  make 
the  alleged  parol  antenuptial  contract  en- 
forceable; yet.  If  there  was  sudi  an  agree- 
ment though  not  enforceable  as  an  antenup- 
tial contract,  the  evidence  In  regard  to  It 
has  a  bearing  on  the  Issues  in  the  case. 

Deceased  executed  a  will  February  22, 
1900,  the  second  paragraph  of  which  is  as 
follows: 

"I  give,  devise  and  bequeath  to  my  beloved 
wife,  Cora  A.  Cox,  the  sum  of  six  thousand  (6,- 
000)  dollars  in  c&sh,  same  to  be  paid  in  lieu  of 
her  dower,  homestead  or  any  other  rights  of 
inheritance  she  may  legally  be  entitled  to  out 
of  my  property.  At  my  death,  should  she  sur- 
vive me,  same  to  be  paid  within  one  year  after 
my  death  out  of  my  estate." 

By  the  third  paragraph  of  the  will  he 
gives  to  his  three  sons  the  remainder  of  bis 
property,  and  nominated  his  son,  George  L. 
Cox,  executor.  After  the  signature  of  George 
W.  Cox  to  said  win,  and  before  the  attesta- 
tion clause  by  the  witnesses  to  the  will,  the 
following  appears: 
"State  of  Iowa,  Adair  County— ss.: 

"I,  Cora  A.  Cox,  wife  of  the  said  George  W. 
Cox,  being  fully'  acquainted  with  the  terms  of 
his  last  will  and  testament  and  the  full  value 
of  his  property,  both  real,  personal  and  mixed, 
and  as  a  consideration  and  inducement  for  such 
cash  I>eque8t  to  be  paid  to  me  first,  do  hereby 
fully  accept  the  terms  of  said  will  in  lieu  of  my 
dower,  homestead,  or  other  legal  or  inheritable 
rights  in  and  to  his  said  property  after  his 
death,  and  fully  waive  same,  and  hereby  con- 
stitute this  my  legal  election. 

"Witness  my  hand  this  22d  day  of  February, 
1906.  Cora  A.  Cox. 

"Witnesses:     M.  C.  Fnrst     W.  H.  Crooks." 

Then  follows  the  attestation  clause,  sign- 
ed by  the  same  witnesses.  This  wlU  was  ad- 
mitted to  probate  In  Adair  county  September 
8,  1914,  and  George  L.  Cox  qualified  as  exec- 
utor. Plaintiff  says  that  she  did  not  say 
much  about  the  will  because  she  had  made 
up  her  mind  to  be  satisfied  with  it,  but  after- 
wards said  she  thought  she  ought  to  have 
more  than  the  $6,000  given  her  by  the  will. 

Thereafter,  and  on  September  12,  1914,  a 
written  contract  was  entered  Into  by  plain- 
tiff and  defendants.  We  set  this  contract 
out  in  full.    It  is  as  follows: 

"Cora  A.  Cox.  Agreement  with  George  Ia 
Cox,  Ex'r.  et  al.  FUed  for  record  Septeml>er 
14th,  A.  D.  1914,  at  8:00  o'clock  a.  m.  Tillie 
Hoadley,  Recorder.    Recording  fee,  $1.60. 

"Articles  of  agreement  entered  into  this  12tb 
day  of  September,  1914,  wherein  Cora  A.  Cox, 
of  the  county  of  Adair  and  state  of  Iowa,  widow 
of  George  W.  Cox,  deceased,  late  of  Adair  coun- 
ty, Iowa,  is  party  of  the  first  part,  and  George 
I/.  Cox,  executor  of  the  estate  of  George  W. 
Cox,  deceased,  late  of  Adair  county,  Iowa,  and 
George  L.  Cox,  individually,  of  the  county  <rf 
Adair  and  state  of  Iowa,  and  Paul  I.  F.  Cox, 
of  the  county  of  Guthrie  and  state  of  Iowa,  and 
Charles  E.  Cox,  of  the  county  of  Adair  and 
state  of  Iowa,  and  Lena  Cox,  wife  of  George 
b.  Cox,  and  Anna  Cox,  wife  of  Paul  I.  F.  Cox, 
are  all  parties  of  the  second  part,  wituesse*'.h : 

"In  consideration  of  the  sum  of  seven  thou- 
sand dollars  ($7,000.00)  this  day  in  hand  paid 
to  me  by  second  parties  in  the  following  man- 
neii  to  wit:  The  cancellation  and  delivery  to  me 
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of  my  promissory  note,  given  by  me  to  my  de- 
ceased nusband,  George  W.  Cox,  dated  Febru- 
ary 1, 1912,  for  $272.60,  drawing  interest  at  the 
rate  of  6  per  cent  per  annum  from  date  until 
maturity  and  then  8  per  cent,  interest  per  an- 
num from  maturity,  said  note  being  given  for 
thirty  days  and  now  amounting  to  .^32.30,  and 
the  sum  of  $1,667.70  in  cash  in  my  hand  now 
paid,  the  receipt  for  which  is  hereby  acknowl- 
edged, and  the  joint  promissory  note  of  George 
U  Cox,  Paul  I.  F.  Cox,  and  Charles  B.  Cox. 
second  parties  herein,  for  the  sum  of  $5,000.00 
due  in  one  year,  drawing  interest  at  the  rate 
of  6  per  cent  per  annum  and  the  use  rent  free 
of  the  residence  property  now  occupied  by  me, 
being  lots  two  (2)  and  three  (3)  in  block  seven 
(7)  in  C,  R  I.  &  P.  B.  R.  Co.'s  original  town 
of  Adair,  Adair  county,  Iowa,  until  March  1, 
1916,  horse,  hnmess  and  bug;gy  and  furniture — 
I,  Cora  A.  Cox,  being  the  widow  of  George  W. 
Cox,  deceased,  late  of  Adair  county,  Iowa,  and 
unmarried  and  first  party  herein,  do  hereby  and 
by  these  presents  elect  and  adopt  the  last  will 
and  testament  of  the  said  George  W.  Cox,  de- 
ceased, late  of  Adair  county,  Iowa,  which  was 
duly  admitted  to  probate  on  the  9th  day  of  Sep- 
tember, 1914,  in  the  district  court  of  the  state 
of  Iowa,  in  and  for  Adair  county,  same  being 
in  open  court  on  the  first  day  of  September, 
1914,  term  thereof,  and  accept  and  adopt  and 
confirm  the  same  and  all  terms  therein  in  lieu 
and  instead  of  my  dower  and  homestead  rights 
and  thirds  aad  any  and  all  right  title,  or  inter- 
est I  now  have  or  may  have  had  as  the  widow 
of  said  George  W.  Cox,  deceased,  late  of  Adair 
county,  Iowa,  were  it  not  for  said  will,  or  had 
not  same  have  been  made  and  executed  by  the 
said  George  W.  Cox,  deceased,  late  of  Adair 
county,  Iowa,  and  in  consideration  of  the  above 
payments  I  fully,  firmly,  and  forever,  and  with- 
out power  of  revocation,  elect  to  take  under  said 
will  which  gives  me  the  sum  of  six  thousand 
dollars  ($6,000.00)  in  fieu  of  my  thirds  dower 
and  homestead  rights  and  the  execution  of  said 
note  for  the  sum  of  $5(000.00  as  aforesaid  to 
me  by  the  said  George  u.  Cox  and  Paul  I.  F. 
Cox,  and  Charles  B.  Cox,  which  I  herein  ac- 
knowledge has  this  day  been  done,  and  the  rent 
free,  to  March  1,  1916,  as  above  specified,  and 
the  payment  to  me  of  the  sum  of  $1,667.70, 
which  I  hereby  acknowledge  has  been  made, 
is  a  full  and  complete  payment  to  me  of  the 
six  thousand  dollars  ($6,000.00)  bequeathed  and 
devised  to  me  under  said  will  and  the  overplus 
is  received  by  me  as  a  compromise  and  settle- 
ment of  all  my  right  title  and  interest  in  and 
to  the  real,  personal,  and  mixed  estate  of  the 
said  George  W.  Cox,  deceased,  late  of  Adair 
county,  Iowa,  who  is  my  deceased  husband,  and 
while  said  will  did  not  give  me  a  third  of  said 
estate,  the  same  was  the  result  of  an  antenuptial 
agreement  between  myself  and  the  said  George 
W.  Cox,  deceased,  and  the  terms  of  same  were 
very  satisfactory  to  me,  and  the  same  was  made, 
published,  and  declared  on  the  22d  day  of  Febru- 
ary, 1906,  by  the  said  George  W.  Cox,  to  be 
his  last  will  and  testament,  and  I  was  fully 
acquainted  with  the  terms  and  conditions  of 
same,  and  the  bequest  and  devise  therein  made 
to  me  of  the  sum  of  $6,000.00  in  lieu  of  my 
dower,  homestead  and  thirds,  and  I  hereby  firm- 
ly ratify  and  confirm  same,  and  elect  to  take  un- 
der same,  in  lieu  of  said  dower,  homestead,  or 
third,  and  fully  adopt  same  and  hereby  release 
all  right,  title,  and  interest  of  any  kind  or  char- 
acter I  now  have  in  and  to  any  and  all  real 
or  personal  property  of  any  Idnd  or  character 
belonging  to  the  estate  of  said  George  W.  Cox, 
deceased,  late  of  Adair  county,  Iowa,  of  which 
his  son,  George  Jj,  Cox,  herein  named  as  ex- 
ecutor, and  fully  acknowledge  the  payment  to 
me  by  said  cash,  note  and  rent,  all  and  any 
sums  that  are  due  me  as  heir  at  law,  widow, 
legatee  or  devisee  of  said  estate,  or  the  said 
Georee  W.  Cox,  deceased,  and  in  consideration 
et  which  payments  herein  acknowledged  to  1uit« 


been  made,  I  fully  elect  to  take  under  said 
will  as  aforesaid  in  lieu  of  my  dower  homestead 
and  third  rights,  and  I  hereby  release  said  es- 
tate and  the  heirs  at  law  and  the  executor  and 
the  legatees  or  devisees  therein  from  any  and  all 
obligations,  either  in  law,  equity,  or  probate,  and 
accept  the  above  as  a  full  and  complete  pay- 
ment and  discharge  of  any  and  aU  rights,  inter- 
ests, or  obligations  due  me  or  to  become  due 
to  me,  or  which  have  been  vested  in  me,  and  as 
a  complete  settlement  of  all  my  right  title  and 
interest  to  said  estate,  and  I  fully  waive  any 
and  all  notices  that  the  law  requires  to  be  served 
upon  me  by  the  heirs,  legatees,  or  devisees  of 
said  will  and  estate  to  compel  me  to  elect  as  by 
law  provided,  and  I  hereby  fully  demise  and 
quitclaim  all  my  right  title,  and  interest  in  and 
to  all  real  estate  of  which  the  said  George  W. 
Cox  died  seised,  wherever  situated,  whether  in 
the  United  States  or  Canada,  and  second  par- 
ties herein  agreed  to  all  the  terms  of  this  con- 
tract, and  have  fully  performed  same  by  the 
cancellation  of  said  note  and  the  execution 
and  delivery  to  first  party  of  the  $5,000.00 
promissory  note  and  the  payment  to  her  of  the 
said  $1,667.70  and  the  giving  to  her  rent  free 
the  premises  above  described  until  March  1, 
1916,  which  payments  have  been  accepted  by 
first  party  as  a  full  and  complete  settlement  un- 
der the  will  of  said  George  W.  Cox,  deceased, 
first  party  having  elected  to  take  under  same, 
and  the  heirs,  legatees,  and  devisees  and  the  es- 
tate of  said  George  W.  Cox,  deceased,  are  here- 
by released  of  all  claims  and  demands  of  any 
kind  or  character  on  the  part  of  said  Cora  A. 
Cox,  first  part?  and  widow  of  decedent,  George 
W.  Cox. 

"Witness  our  hands  this  12th  day  of  Septem- 
ber, A.  D.  1914.  Cora  A.  Cox.  George  L.  Cox, 
Bxecutor  of  Elstate  of  George  W.  Cox.  George 
U  Cox.  P&nl  I.  F.  Cox.  Chaa.  £).  Cox.  Lena 
Cox.    Anna  Cox.    Cora  A.  Cox. 

"State  of  Iowa,  Adair  County— as.: 

"Be  it  remembered  that  on  this  12th  day  of 
September,  1914,  before  me.  the  undersigned,  a 
notary  public  in  and  for  Adair  county,  Iowa, 
personally  appeared  George  Ir.  Cox,  as  execu- 
tor of  the  estete  of  George  W.  Cox,  deceased, 
late  of  Adair  county,  Iowa,  George  Ik  Cox  and 
Lena  Cox,  his  wife,  Paul  I.  F.  Cox  and  Anna 
Cox,  his  wife,  and  Charles  E.  Cox,  single,  and 
Cora  A.  Cox,  widow  of  George  W.  CoXj  deceas- 
ed, single,  to  me  known  to  be  the  identical  i>er- 
sons  whose  names  are  signed  to  the  foregoing 
contract,  and  each  of  them  acknowledged  the 
signing  and  execution  of  same  to  be  their  vol- 
untary act  and  deed. 

"Witness  my  hand  and  notarial  seal  this  12th 
day  of  September,  1914.  W.  H.  Crooks,  Notary 
Public  in  and  for  Adair  County,  Iowa.  [No- 
tarial SeaL]" 

On  April  6,  U915,  plaintiff  filed  with  the 
clerk  a  paper  which  was  indorsed: 
"Filed  April  6,  1916.    O.  F.  Roark,  Clerk." 

The  paper  Just  referred  to  follows: 
"In  the  District  Court  of  Iowa  in  and  for  Adair 
County.     In  the  matter  of  the  estate  of 
George  W.  Cox,  Deceased.    Election  of  Sur- 
vivor. 

"Comes  now  Cora  A.  Cox,  widow  of  Georg« 
W.  Cox,  deceased,  and  hereby  gives  notice  that 
she  refuses  to  consent  to  the  provisions  of  the 
last  will  and  testament  of  the  said  George  W. 
Cox,  deceased,  and  elects  to  take  her  distributive 
share  under  the  statute,  and  she  hereby  directs 
the  clerk  of  said  court  to  enter  this  election  on 
the  proper  record. 

"Signed  this  3d  day  of  April,  A.  D.  1916. 
Cora  A.  Cox,  Widow  of  Said  George  W.  Cox, 
Deceased." 

Appellant  has  assigned  two  errors,  and  the 
points  arsoed  are  based  upon  such  asslgo- 
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ments  of  error,  and  tbey  are:  First,  fhat  the 
court  erred  In  not  holding  that  the  contract 
In  question  was  obtained  by  frand,  and  there- 
fore Invalid;  second,  that  the  court  erred 
In  not  holding  that  the  plaintiff  executed 
thia  contract  in  ignorance  of  her  rights  in 
the  estate  of  her  deceased  husband,  and  that 
the  contract  was  procured  by  Inequitable 
means,  and  therefore  invalid.  Counsel  for 
appellant  concede  that,  if  she  has  established 
neither  one  of  these  points,  she  can  get  no 
relief,  but  contend  that.  If  she  establishes 
either,  she  may  receive  the  relief  asked. 
Counsel  for  appellant  concede  that  the  pivotal 
point  In  the  case  is  under  the  second  assign- 
ment of  error,  and  that  this  is,  as  stated  by 
the  trial  court,  as  follows:  Did  she  at  the 
time  believe  that  she  was  bound  by  the  terms 
of  her  husband's  will?  If  she  did  so  believe, 
and  the  defendants  took  advantasre  of  her 
mistake  as  to  the  effect  of  her  signing  the 
acceptance  of  the  terms  of  the  will,  she  is 
entitled  to  the  reUef  demanded.  Counsel 
also  admit  that  this  Inquiry  Is  more  a  ques- 
tion of  fact  than  a  question  of  law,  and  that 
there  is  little  or  no  controversy  found  In 
the  law  applicable  to  this  proposition.  We 
think,  too,  that  the  first  proposition  is  almost 
entirely  one  of  fact  There  is  a  large  rec- 
ord, and  It  Is  not  our  custom  to  attempt  to 
set  out  the  evidence  In  these  fact  cases  in 
detail.  It  Is  often  Impracticable  .to  do  so 
within  the  proper  limits  of  an  opinion, 
and  such  cases  are  not  often  of  value  as 
precedents.  And  yet  It  Is  difficult  to  state 
such  cases  without  going  somewhat  Into 
detail. 

[1]  1.  As  to  the  first  proposition,  plaintiff 
alleges  that  by  reason  of  the  fraud  and  undue 
Influence  of  defendant  Gteorge  I/.  Cox  and 
S.  B.  Owln,  an  attorney,  the  Instrument 
signed  by  her  on  September  12,  1914,  is  void 
and  of  no  effect,  as  she  alleges,  and  that  at 
that  time  she  was  so  weak  mentally  and 
physically  that  she  was  unable  to  read  the 
Instrument  or  to  understand  the  same  when 
read  to  her  or  to  realize  what  she  was  doing 
when  she  signed  It;  that  she  signed  It  by 
reason  of  her  confidence  in  defendant  George 
Li.  Cox  and  his  attorney,  Gwln;  that  said 
Oox  and  Owln  knew  that  she  believed  she 
was  bound  by  the  terms  of  the  Indorsement 
npon  the  will  and  signed  by  her  at  the  time 
of  its  Mcecutlon;  that  they  represented  to 
her  that  it  was  necessary  for  her  to  sign 
the  contract ;  that  upon  the  execution  thereof 
defendant  George  L.  Cox  filed  the  same  for 
record  without  leaving  her  a  copy;  that 
she  did  not  know  the  contents  of  said  ln> 
strument  nor  the  effect  thereof  until  a  few 
days  before  the  filing  of  her  petition;  that 
at  the  time  of  the  execution  of  said  contract 
defendant  George  L.  Cox  left  with  her  a 
promissory  note  for  $5,000,  signed  as  provided 
in  the  contract,  and  left  with  her  her  note 
which  she  had  theretofore  given  her  husband 
for  $272.76,  and  deposited  to  her  credit  In 
bank  the  sum  of  $1,668.70.    In  her  answer 


she  tenders  back  the  papers  Just  referred  to. 
She  has  received  the  other  property  referted 
to  In  the  contr.ict,  and  has  occupied  the 
homestead  ever  ednce  the  execution  of  the 
contract.  It  Is  thought  by  appellant  that 
there  was  such  a  fiduciary  relation  between 
plaintiff  and  defendants,  particularly  the  de- 
fendant George  L.  Oox,  as  to  cast  upon  de- 
fendants the  good  faith  of  the  transaction. 

We  said  In  Curtis  v.  Armagast,  158  Iowa, 
507,  138  N.  W.  873,  and  Dawson  v.  Insurance 
Co.,  157  N.  W.  92»,  h.  R.  A.  1»16B,  878,  that 
the  relationship  of  principal  and  agent,  at- 
torney and  client,  parent  and  child,  guardian 
and  ward,  Is  frequently  mentioned  as  illus- 
trative examples  creating  a  fiduciary  or  con- 
fidential relation  by  which  a  presumption 
is  raised,  but  that  such  relations  may  exist 
under  other  circumstances.  In  the  instant 
case  plaintiff  and  defendant  George  L.  Cox 
were  on  friendly  terms,  but  there  Is  little.  If 
any,  evidence  that  he  ever  transacted  busi- 
ness for  h«".  It  Is  doubtful  whether  under 
the  record  In  this  case  there  was  such  confi- 
dential relations  between  plaintiff  and  de- 
fendant George  L.  Cox  as  to  raise  a  preaump- 
against  the  defendants.  However  this  may 
be,  all  the  parties  testified  fully  In  regard 
to  all  matters  In  controversy,  and  from  the 
entire  record  we  agree  with  the  conclusion  of 
the  trial  court  that  there  was  no  fraud  prac- 
ticed upon  the  plaintiff  as  alleged. 

2.  Ai^)ellant'8  contention  on  the  question  of 
fraud,  briefly  stated,  is  that  defendant  George 
I/.  Oox  and  defendants'  attorney,  Qwin,  stated 
to  plaintiff  that  her  rights  In  her  husband's 
estate  were  cut  off  by  her  acceptance  of  the 
win.  Both  these  parties  deny  that  they 
so  stated  to  her.  Plaintiff  testifies  that  de- 
fendant George  L.  told  her  that  her  rights 
in  her  husband's  estate  were  cut  off  by  her 
acceptance  of  the  terms  of  the  will,  and  In 
connection  therewith  appellant  claims  he 
called  her  attention  to  a  will  case  near  Anita 
where  the  will  was  sustained.  As  said,  de- 
fendant denies  that  he  told  her  that  her 
rights  were  cut  off.  He  admits  ttiere  was 
some  conversation  In  regard  to  a  will  case  at 
Anita.    He  testifies  In  regard  to  this: 

"Q.  IMd  you  tell  her  In  any  of  your  conversa- 
tions that  there  was  a  case  between  Adair  and 
Anita  somewhere  just  like  that,  and  the  woman 
could  not  get  anything?  A.  I  did  not  tell  her 
that  in  that  way.  I  think  I  mentioned  tiie  Mc- 
Dennott  cage.  I  told  her  that  I  had  heard  that 
there  was  a  McDermott  case  at  Anita  that  I 
had  heard  was  similar  to  this,  and  if  she  want- 
ed to  get  a  line  on  this  case  she  could  go  and 
see  them.  I  never  advised  her  anything  aboat 
what  happened  about  that  case,  because  I  never 
looked  It  up,  add  I  don't  know  anything  about 
it  only  as  somebody  accidentally  told  me,  and  I 
don't  know  who  told  me." 

He  says  further: 

"It  was  the  first  i>art  of  August  that  I  called 
her  attention  to  this  will  that  had  been  con- 
tested down  near  Anita.  She  wanted  a  little 
more  money,  and  I  told  her  she  might  lo<^  it 
up.  I  never  advised  her  anything  about  it.  I 
don't  know  that  I  told  her  that  the  will  had 
been  sustained.  She  was  well  acquainted 
around  Anita,    She  told  me  she  had  been  advis> 
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ed,  Bnd  I  thought  perhaps  she  'would  want  to 
look  into  the  matter.  I  don't  know  whether 
it  had  been  sustained  or  not.  There  was  sueh 
a  will  down  there  I  had  heard  about.  I  don't 
know  whether  I  called  her  attention  to  this 
Anita  will  in  connection  with  some  question 
about  my  father's  will,  because  she  was  want- 
ing more  money  and  she  said  she  was  not  go- 
ing to  sue  or  cause  us  any  trouble.  I  don't  re- 
member just  how  it  came  up.  I  wanted  her  to 
be  satisfied." 

Appellant's  contention  at  this  point  is  that 
the  reason  for  this  defendant  calling  plaln- 
tlft's  attention  to  the  Anita  will  was  to  as- 
sare  her  that  she  was  bound  by  the  terms  of 
this  wUl  and  her  acceptance;  and,  as  stated, 
the  claim  la  that  George  did  misrepresent 
the  facts  to  her,  and  that  plaintiff  believed 
his  representations  and  executed  the  eon- 
tract 

Plaintiff  is  a  woman  of  fair  intelligence 
and  education  and  has  had  some  experience 
In  business  affairs.  She  has  been  twice  mar- 
ried and  twice  widowed.  The  record  does 
not  show  the  amount  of  the  estate  left  by  her 
first  husband,  if  any,  but  it  Is  shown  that 
when  she  married  Mr.  Cox  she  owned  a 
-small  amount  of  property  In  her  own  right 
It  is  difficult  to  understand  how  an  Intelli- 
gent woman  who  had  been  married  20  or  25 
years  or  more  would  not  know  In  a  general 
way  at  least  the  legal  rights  of  a  widow  in 
the  estate  of  her  deceased  husband.  The 
record  shows  that  on  the  day  the 'contract 
was  executed  plaintiff  was  somewhat  Indis- 
posed from  the  effects  oC  a  recMit  sickness, 
but  we  are  convinced  that  she  knew  the  ob- 
ject and  purpose  of  the  contract  and  was 
reasonably  informed  by  the  reading  of  the 
same  to  her  of  its  contents.  It  Is  clear  that 
when  the  will  was  executed,  about  a  year 
after  her  marriage  to  deceased,  she  knew  the 
contents  of  the  will,  and  especially  its  pro- 
visions for  her,  and  It  is  equally  clear  tiiat 
she  was  then  satisfied  with  Its  terms.  Doubt- 
less this  does  not  bind  her,  but  It  has  a  bear- 
ing on  the  other  transactions  involved  in  the 
case.  At  the  time  the  will  was  executed 
plaintiff  was  called  in  for  the  purpose  of  se- 
curing her  accei)tanee  of  its  provisions, 
doubtless  with  the  Idea  that  such  acceptance 
would  take  the  place  of  a  written  antenup- 
tial contract  While  the  contract  is  lengthy 
and  there  is  some  repetition  of  the  matters 
contained  therein,  it  is  ditflcult  to  understand 
how  any  one  could  have  heard  the  contract 
read  and  not  have  understood  that  its  object 
and  purpose  was  to  fully  settle  and  adjust 
all  rights  and  interests  of  plaintiff  in  the  es- 
tate of  her  deceased  husband.  Some  of  the 
matters  in  the  contract  are  repeated  so  often 
that  it  would  naturally  call  the  attention  of 
the  parties  to  such  provisions,  so  that  it 
would  in  our  judgment  be  impossible  for  par- 
ties reading  or  hearing  it  rend  to  have  been 
deceived  as  to  its  contents  or  its  purpose. 
We  have  no  dout>t  under  the  record  that 
plaintiff  fully  understood  both  the  contents 
of  the  instrument  and  its  purpose,  and  also 
Ita  effect  upon  her  interest  in  and  rights  to 


her  husband's  estate.  Wltiiont  going  Into  the 
record  further  at  this  point.  It  is  our  conclu- 
sion  that  no  fraud  was  practiced  upon  the 
plaintiff  Justifying  the  setting  aside  of  tlie 
contract  on  that  ground. 

[2]  3.  Turning  now  to  the  controlling  point 
in  the  case,  counsel  for  appellant  state  thdr 
contention  in  this  way:  That  appellant  had 
signed  an  Invalid  acceptance  of  the  will  at 
the  time  the  will  was  drawn,  and  that  Attor- 
ney Gwin  advised  her  that  It  bound  her  and 
cut  off  her  rights,  and  this  and  the  cultiva- 
tion of  this  error  by  the  defendants  is  what 
misled  ber,  and  not  any  lack  of  Imowledge 
that  the  widow  ordinarily  is  entitled  to  one- 
third  of  the  estate  of  her  deceased  husband. 

We  understand  counsel  for  both  sides  to 
concede  the  rule  to  be  as  stated  by  the  trial 
court  under  authorities  cited  by  appellant 
and  the  court  that  if  plaintiff  did  not  under- 
stand her  rights,  and  the  other  parties  did, 
and  took  advantage  of  ber  Ignorance,  sti«  is 
entitled  to  relief,  citing  Pomeroy's  Equity,  H 
847  and  849.  The  question  of  fact  is  wheth- 
er plaintiff  did  or  did  not  understand  her 
rights  in  the  premises  and  whether  she  be- 
lieved she  was  bound  by  the  terms  of  her 
husband's  will.  As  already  stated,  and  as 
conceded  by  counsel,  the  question  presented 
is  largely  one  of  fact.  ' 

We  shall  refer  as  briefly  as  may  be  to  the 
testimony  of  both  sides  bearing  upon  this 
point  Perhaps  we  should  refer  again  briefly 
to  the  contract  itself,  tt  is  therein  stated 
three  times,  or  in  three  different  places,  that 
plaintiff  released  all  her  right,  title,  and  in- 
terest in  the  estate  of  her  deceased  husband, 
and  at  least  three  and  perhaps  four  times 
declares  her  election  to  take  under  the  will, 
recites  the  fact  of  an  antenuptial  contract, 
and  declares  at  ttie  last  that  all  parties  are 
released  from  further  obligations  to  her. 

Plaintiff  testifies  substantially  that  Mr. 
GwIn  came  to  her  house  about  two  weeks 
after  her  husband's  death  and  stated  to  her 
that  he  had  been  her  husband's  attorney 
from  a  short  time  after  she  was  married  up 
to  the  time  of  her  husband's  death;  that 
there  was  nothing  said  in  that  talk  about 
the  wUl  of  deceased,  which  had  been  opened 
and  read,  that  he  talked  about  deceased,  and 
said  that  he  and  deceased  had  been  fast 
friends,  and  that  he  seemed  to  sympathise 
very  deeply  with  plaintiff.  Counsel  for  ap- 
pellant do  not  claim  that  there  was  any  im- 
propriety in  this  or  that  Mr.  Gwin  had  any 
ulterior  motive  in  this  visit  but  that  what 
was  said  by  Mr.  Gwin  tended  to  create  in 
plaintiff's  mind  a  feeling  of  confidence  in 
him.  PlalnUff  testified  further  that  Mr. 
Gwin  came  there  again  in  a  conple  of  weeks, 
and  that  she  talked  with  him  about  the  will 
and  about  the  affairs  of  the  estate.  She  says 
she  knew  at  that  time  that  he  bad  been  em- 
ployed by  the  defendants  and  was  represent- 
ing them;  that  he  told  her  that  she  had  sign- 
ed the  will  and  taken  ber  rights  away;  that 
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Ike  said  fhl8  In  connection  ^rlth  ber  saylni; 
that  she  wanted  to  stay  In  the  hooBe,  and 
that  he  said  In  reply  that  she  had  signed  the 
will,  and  that  fact  cot  her  rl^ts  off,  or  had 
taken  her  rights  away.  She  testlfles  further: 
"Subsequent  to  that  time  and  prior  to  the  time 
this  contract  was  si^ed,  I  had  a  talk  with 
George  Cox  about  the  will.  That  was  just  a 
few  days  before  the  signing  of  the  contract. 
That  talk  was  in  connection  with  my  request 
that  I  be  given  something  more  than  the  $6,- 
000,  and  he  said  that  a  will  like  that  could  not 
be  broken,  because  it  had  been  tried  down  be- 
tween Adair  and  Anita.  He  said  there  had 
becm  snch  a  will  made  by  some  one  between 
Adair  and  Anita  which  had  been  tried  out  in 
the  courts  and  had  been  held  good,  and  in  con- 
nection with  that  ho  said  that  I  had  cut  off 
my  rights  by  signing  this  will.  Mv  relations 
with  George  from  the  time  of  his  father's  death 
up  to  this  time  had  been  friendly.  He  had  been 
living  about  four  blocks  from  me,  and  he  came 
over  to  see  me  quite  frequently,  to  make  in- 
quiries how  I  was  getting  along,  and  inquired  if 
there  was  anything  he  could  do  for  me,  and  he 
showed  an  interest  in  me  and  treated  me  as  a 
son  would  naturally  treat  a  mother.  I  asked 
him  one  time  if  he  would  stand  by  me,  and  he 
said,  'Yes,  Ma;  I  will.'  George  had  an  auto- 
mobile, and  during  this  period  after  my  bus- 
band's  death  he  took  me  out  for  an  automobile 
ride  occasionally." 

Appellant  also  contends  that  the  testimony 
of  George  Cox  tends  to  corroborate  the  plain- 
tiff. This  has  been  already  set  out.  She 
says  farther  that  up  to  the  time  of  the  sign- 
ing of  the  contract  she  does  not  think  any 
cme  had  told' her  that  she  was  entitled  to  a 
one-third  Interest  in  the  estate  of  her  de- 
ceased husband,  and  that  she  did  not  at  that 
time  know  that  she  was  entitled  to  that,  and 
says  that  she  did  not  know  what  her  rights 
were  until  she  talked  with  Mr.  Liynch  a  week 
or  two  before  this  suit  was  brought,  and  she 
testlfles  that  George  brought  down  a  book 
that  looked  like  the  Iowa  Code,  but  she  does 
not  say  that  he  read  anything  tocher  out  of 
the  book  that  In  any  way  misled  her  as  to 
her  rights  in  her  husband's  estate.  She  says 
also  that  George  brought  her  a -paper  to  pay 
$1,000  more  than  the  $6,000  In  the  will  and 
figured  something  as  to  the  Interest  the  same 
would  draw.  A  daughter  of  plaintiff  says  she 
beard  George  read  from  a  book  that  looks 
like  the  Code,  but  she  does  not  undertake  to 
tell  what  he  read.  If  he  read  anything  from 
the  Code  there  Is  no  presumption  that  he 
read  it  incorrectly,  and  if  it  was  with  ref- 
erence to  the  rights  of  a  widow  the  reading 
would  tend  to  inform  her  of  her  rights  under 
tlie  law.  She  denies  saying  to  George  that 
she  knew  she  could  get  a  third,  but  that  she 
was  satisfied.  She  admits  that  she  probably 
told  the  Harrlmans  that  she  had  settled,  and 
the  boys  had  treated  her  fine ;  that  the  things 
that  caused  her  to  bring  this  suit  were  state- 
ments made  by  George's  wife  about  the  Mc- 
Daniels  girls.  These  things  occurred  about 
six  months  after  the  contract  was  executed. 
Tliis  is  the  substance  of  all  of  plaintiiTs  tes- 
timony as  to  the  matters  involved  in  the  ex- 
ecution of  the  contract 
*  On  the  other  hand,  the  testimony  for  de- 


fendants is,  briefly,  this:  Witness  Grimes 
says  that  Mrs.  Oox  told  him  some  people  had 
said  that  she  could  get  one-third  of  the  estate, 
but  that  she  was  satisfied  with  the  will. 

Mrs.  Clark  testifies  that  before  the  execu- 
tion of  the  contract  and  on  August  9,  1014, 
plaintiff  said: 

"I  know  I  can  get  my  third,  but  would 
rather  not  have  trouble  with  the  boys;  said 
the  house  was  too  much  to  keep  up  on  $6,000. 
If  there  is  any  trouble,  the  boys  will  have  to 
start  it." 

Mr.  Gwin  denies  telling  plaintiff  that  she 
was  bound  by  the  will  or  by  her  statement  at- 
tached to  the  will;  says  she  told  him  she 
could  get  tlie  third,  and  tliat  then  he  said  to 
ber  she  could  stand  by  her  agreement  with 
her  husband. 

Defendant  George  L.  Cox  testified  tliat  up 
until  about  the  1st  of  August  it  seemed  plain- 
tiff was  satisfied  with  what  was  in  the  will, 
and  then  said  to  him  that  she  ought  to  have 
a  little  bit  more  money;  that  he  asked  her 
if  she  was  not  satisfied  without  more  money, 
and  she  said  she  was  and  was  not  going  to 
cause  any  trouble,  but  she  thought  the  boys 
ought  to  give  her  a  little  more  money ;  said 
she  did  not  want  to  live  in  the  home  because 
It  was  too  far  from  church  and  too  large  a 
house;  that  he  asked  her  how  much  she 
thought  she  ought  to  iiaye,  and  she  said  she 
thought  she  ought  to  have  another  $1,000, 
and  she  kept  wanting  another  $1,000,  and  so 
he  told  her  it  would  be  all  right;  that  he 
would  give  her  that  himself  if  the  other  boys 
did  not  if  she  thought  she  ought  to  have  it; 
that  the  other  boys  were  satisfied ;  that  then 
she  thought  that  If  the  two  girls* were  left  at 
the  home  that  they  ought  to  pay  her  some- 
thing for  that;  and  that  they  agreed  to  pay 
her  $25  a  month  until  she  refused  In  April, 
1915,  to  accept  the  check.  This  was  after 
she  had  brought  suit  to  set  aside  the  contract. 
He  testlfles  to  a  conversation  with  plaintiff 
before  September  12,  1914,  in  which  he  tes- 
tifies: 

"She  told  me  that  she  could  get  her  one-third, 
and  she  said,  'Tour  own  lawyer  would  not  advise 
me  that  I  could  not  break  the  will.'  I  think  the 
conversation  was  right  around  the  Ist  of  Au- 
gust. I  went  over  to  see  her  along  the  latter 
part  of  August  or  the  Ist  of  September.  I  had 
several  conversations  during  the  month  of  Au- 
gust, and  she  always  wanted  me  to  hurry  and 
get  this  drew  up  and  get  it  in  black  and  white. 
About  the  last  of  August  she  told  me  that  she 
had  Been  Mr.  Purst  and  he  advised  her  that 
if  she  did  not  make  a  kick  before  the  will  was 
probated  and  get  a  settlement  she  would  for- 
ever have  to  bold  her  peace.  We  had  this  agree- 
ment made,  and  I  told  her  as  quick  as  I  was 
appointed  executor  by  the  court  we  would  put  it 
in  type,  and  I  did." 

He  testifies  further  as  to  what  she  should 
have  as  stated  in  the  contract,  and  further 
that  defendants  were  to  take  ber  New  Mex- 
ico land  off  her  hands  as  she  needed  the  mon- 
ey.   He  testifies  further: 

"I  never  advised  her  whether  she  could  break 
the  will  or  not.  She  always  told  me  she  had 
been  advised  she  could  break  it." 
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He  denies  taking  any  book  down  to  the 
bouse  or  that  he  ever  read  anything  from  It 
He  says  that  after  the  arrangement  was 
agreed  upon  and  the  contract  drawn  he  took 
it  over  to  the  bouse  and  gave  It  to  her  and 
she  read  it  and  they  looked  it  over  and  talk- 
ed about  it;  that  he  saw  her  read  it;  that 
they  waited  around  there  all  the  afternoon 
while  she  read  It,  and  the  terms  of  the  con- 
tract were  discussed  that  afterno(»i;  that, 
while  she  was  not  exactly  well,  she  was  up 
and  around  the  house.  He  says  further 
that  plaintiff  bad  called  blm  down  there 
every  other  day  for  two  months;  that  she 
was  trying  to  settle  with  him  and  get  more 
money:  that  he  was  not  trying  to  settle; 
says  he  never  told  her  that  she  could  not 
break  the  will,  and  does  not  know  of  any  of 
the  other  boys  t^lng  her  that.  He  claims 
be  left  a  copy  of  the  contract  lying  on  the 
table  after  she  had  signed,  and  that  he  told 
Mr.  Crooks  to  take  the  original  and  file  It, 

Charles  Cox  testified  that  plaintiff  said 
Charlie  Bancroft  told  her  she  could  break 
the  will,  but  she  was  not  going  to  do  it. 

McDanlels  testifies  tlmt  plaintiff  said  to 
him  she  had  been  advised  she  could  break  the 
wllL 

Frank  Cox  testified  that  plaintiff  said  to 
him: 

"  'I  have  been  advised  that  I  can  break  the 
will,  but  I  do  not  want  to;  I  helped  plan  the 
will.'  She  had  been  axlvieed  by  several  people 
she  could  break  the  will." 

The  trial  court  found  that,  conceding  equal 
credibility  of  the  witnesses,  there  could  be 
no  question  but  that  the  preponderance,  of 
the  evidence  is  to  the  effect  that  plaintiff 
prior  to  and  at  the  time  was  advised  that 
she  could  not  be  held  to  the  provisions  in 
the  will  in  her  behalf.  It  is  thought  by  ap- 
pellant that  the  trial  court  simply  counted 
the  witnesses  in  determining  where  the  pre- 
l>onderance  was.  The  trial  court  had  the  ad- 
vantage of  seeing  the  witnesses.  But,  taking 
the  record  all  together,  we  are  satisfied  with 
the  findings  of  the  trial  court 

We  agree  with  the  conclusions  of  the  trial 
court,  as  stated  by  it,  that  plaintiff  was 
pleased  with  the  settlement  from  the  time  it 
was  made  up  to  the  time  she  took  offense  at 
the  conduct  and  language  of  the  wife  of  de- 
fendant George  Cox,  and  probably  up  to  the 
time  of  the  bringing  of  the  action  in  Adair 
county  to  remove  her  as  guardian  of  the  Mc- 
Danlels children.  Prior  to  this,  though  she 
may  not  at  all  times  have  been  satisfied  with 
the  provisions  for  her  in  the  will,  yet  she 
evidently  desired  to  comply  with  his  will 
and  wish  in  the  matter.  As  we  imderstand 
the  record,  plaintiff  does  not  claim  that  she 
did  not  know  of  the  recitation  in  the  contract 
that  there  was  an  antenuptial  agreement  be- 
tween herself  and  her  husband,  as  stated 
In  the  contract. 

We  agree,  too,  with  the  trial  court's  sug- 
gestion that  he  would  have  been  better  satis- 


fled  if  plaintiff  had  lieen  left  a  larger  amount 
from  her  husband's  estate,  but  she  had  a 
right  to  contract  and  fix  the  amount,  and  if 
there  was  no  fraud  and  she  understood  her 
rights  she  is  bound  thereby.  It  is  true  she 
was  the  wife  of  deceased  and  entitled  to  all 
the  rights  the  law  gives  her  as  his  widow; 
yet  in  fixing  the  amount  she  was  willing  to 
take  she  and  her  husband  doubtless  took  in- 
to consideration  the  fact  that  she  had  not 
helped  to  accumulate  any  of  the  property. 
Clearly  there  is  equity  in  favor  of  the  chil- 
dren by  the  first  marriage  who  hdped  make 
the  property  left  by  deceased. 

Some  other  questions  are  argued,  but  they 
seem  to  be  not  in  the  case  or  necessary  to  a 
determination  of  the  points  relied  upon  by 
appellant 

It  is  our  conclusion  that  no  fraud  appears, 
and  that  the  contract  was  entered  into  by 
plaintiff  understandingly,  and  that  she  is 
bound  thereby. 

It  follows,  then,  that  the  decree  of  the  dis- 
trict court  ought  to  be,  and  it  Is,  affirmed. 

Affirmed. 

6ATN0R,  0.  J.,  and  LiADD,  EVANS, 
SALINGER,  and  STEVENS,  JX,  concur. 
WEAVER,  X,  dissents. 


TONEX  V.  INTERSTATE  POWER  CO.* 

(No.  29917.) 
(Supreme  Court  of  Iowa.    June  23,  1917.) 

1.  Electbicity  ®=»19(9)  —  Injuries  —  Ques- 
tions rOB  JUBT. 

Where  electric  power  company  constnicted 
its  line  on  a  highway  over  and  across  a  tele- 
phone company's  service  line,  whether  it  was 
negligent  in  failing  to  protect  such  wires  from 
contact  with  telephone  wires,  whereby  a  tele- 
phone lineman  was  injured,  was  for  the  jury,  al- 
though the  accident  occurred  in  a  manner  which 
the  power  company  could  not  foresee  in  specific 
detail 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  !  11.] 

2.  Eleotbicitt  ^=»15(2)— Licensees. 

In  such  case,  a  lineman  injured  while  engag- 
ed in  repairing  the  telephone  service  wire  was 
neitlier  a  wrongdoer,  nor  a  mere  naked  licensee, 
80  far  as  defendant  power  company  was  con- 
cerned. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
(3ent  Dig.  i  8.] 

3.  APFEAX   AND  ESBOB  «=»171(1)— THEOBT   OF 

Case  Beu)w. 
In  action  against  electric  power  company 
for  injuries  to  telephone  lineman,  where  in  low- 
er court  the  defendant  succeeded  in  excluding 
evidence  that  its  wires  were  in  the  highway  as 
being  immaterial  to  its  liability,  it  could  not  on 
appeal  urge  that  its  line  was  ontside  the  high- 
way upon  a  private  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1053.] 

4.  Electbioity  «=»16(4)  —  Cubtouabt  Ubaqx. 

That  other  electric  companies  generally  do 
not  use  nets  and  guards  and  insulating  covers 
prescribed  by  Acts  33d  Gen.  Assem.  c.  94,  Code 
Supp.  1913,  i  l.')27c,  is  no  defense  to  power  oom'- 


tesafOT  otb«r  eases  le*  wnw  tople  and  KBT-MtW BBR  In  all  Ke]r-N«mb«rad  DIcmta  and  Isdasu 
*R«tMarlng  denied  September  24,  1917. 
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pany's  faQwe  to  comply   witii   thew   require- 
ments. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  J  9.] 

5.  Electmcitt  €=»16(4)— Statutes. 

That  statute  applies  to  a  case  where  an  elec- 
tric power  company  has  constructed,  although 
prior  to  the  enactment  of  the  statute,  its  lino 
on  a  highway  over  and  across  a  telephone  com- 
pany's service  wire. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  §  9.] 

6.  ELEcTBicrrr  «s9l9(6)  —  Injubt  —  Qdes- 

T10N8  FOE  JUBY. 

Whether  a  serYsnt  of  an  electric  power  com- 
pany was  negligent  in  closing  the  circuit  breaker 
and  restoring  the  current  after  the  circuit  break- 
er opened  because  of  grounding  of  the  line  by 
contact  with  telephone  wire,  and  whether  the 
current  was  on  at  the  time  of  telephone  line- 
man's shock  from  such  grounding,  was  for  the 
jury,  in  action  by  the  lineman. 

[BSL  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  11.] 

7.  Electmcitt  ^5»14(1)  —  "Static  Elkctrio- 

ITY." 

An  electric  power  company's  duty  to  protect 
from  injury  from  its  wires  applies  to  dangers  not 
only  from  currents  transmitted  but  also  from 
static  electricity  accumulating  on  its  wires; 
"static  electricity"  being  electricity  at  rest 

[Ed.  Note.— For  other  cages,  see  Electricity, 
Cent  Dig.  §  7.] 

&  Nbolioence  «s»136(26>— QuESTion  roB  Ju- 
st—Contbibutoby  Neolioence. 
Contributory  negligence  exists  as  a  matter  of 
law  only  in  those  exceptional  cases  where  the 
plaintiff's  want  of  reasonable  care  is  so  mani- 
fest and  flagrant  as  to  at  once  convince  all  fair 
and  candid  minds  that  he  did  not  exercise  the 
cantion  for  his  own  safety  which  marks  the 
conduct  of  ordinarily  prudent  men. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  286,  333.] 

9.  Elxctbioitt  «=>19(12)— OtTESnon  tor  3v- 

BT— CONTRIBUTOBT  NeOUOKNCB. 

That  telephone  lineman  failed  to  observe 
that  telephtme  wire  which,  in  tightening,  had 
escaped  him,  had' recoiled  over  a  power  compa- 
ny's wire  which  he  knew  was  munsuiated,  did 
not  show  his  contribotory  negligence  as  a  mat- 
ter of  law. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  i  11.] 

10.  Afpkai.  and  Bbbob  «=>1053(2)— Habuuess 
Ebbor— Evidence — Cube  by  Instbuotion. 

Error  in  the  admission  of  testimony  as  to 
prior  death  on  defendant's  electric  line  was  cor- 
ed by  subsequent  exclusion  and  instruction  to 
disregard. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4179.] 

11.  Dauaoes  <e=>182(2)  —  Pkbsorai.  Irjttbibs. 

Damages  of  $S,5()0  for  injury  by  electric 
shock  from  power  company's  wires  to  telephone 
lineman,  31  years  old,  married,  and  earning  $55 
a  month  and  expenses,  the  evidence  as  to  the 
permanency  of  the  injury  being  conflicting, 
held  not  so  large  as  to  show  passion  or  prejudice. 
[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent.  Dig.  {  373.] 

12.  Pleadinq  «s»236(5)  — Amendveni  — Dis- 
obetion. 

In  action  by  telephone  lineman  for  Injuries 
from  electric  company's  wires,  it  was  not  abnse 
of  discretion  to  permit  plaintiff,  at  or  near  the 
dose  of  the  trial,  to  amend  his  petition  to  in- 


dnde  a  claim  for  expenses  for  medical  treat- 
ment, to  conform  to  the  proof. 

[Ed.  Note.— For  other  cases,  m«  Pleading, 
Cent  Dig.  {f  601,  605.] 

Appeal  from  District  Court,  Allamakee 
County;   W.  J.  Springer,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injury.  There  was  a  trial  to  a  Jury 
and  verdict  and  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

D.  J.  Murphy,  of  Waukon,  and  Dawley, 
Jordan  &  Dawley,  of  Cedar  Rapids,  for  ap- 
pellant H.  B.  Taylor  and  William  S.  Hart, 
botb  of  Waukon,  for  appellee. 

.  WEAVER,'  J.  The  Standard  Telephone 
Company  constructed  and  maintained  a  ru- 
ral telephone  line  upon  the  south  side  of  a 
public  highway  extending  east  and  west  In 
Allamakee  county.  From  its  main  line  It 
extended  service  lines  to  the  right  and  left 
wherever  required  for  the  convenience  of  Its 
patrons.  At  a  certain  point  on  the  main 
line  a  service  line  was  carried  across  the 
road  northward  and  across  an  adjacent  field 
to  the  home  of  one  Sheetz.  The  first  pole 
on  the  service  line  is  145  feet  from  the 
pole  on  the  main  Une  where  the  connec- 
tion Is  made.  Some  years  after  the  erection 
of  the  telephone  line,  the  defendant  con- 
structed along  the  north  side  of  the  same 
highway  a  system  of  lines  for  the  transmis- 
sion of  electric  power.  He  wires  transmit- 
ting the  power  current  are  carried  on  poles 
of  greater  height  than  those  used  by  the  tele- 
phone company  and  across  the  course  of  the 
Sheetz  service  line.  Whether  at  this  jwlnt  of 
crossing  the  power  lines  were  within  the  lim- 
its of  the  highway  is  a  matter  of  dispute 
l)etween  connsel  In  argument,  but  under  the 
record  as  made  by  the  defendant  and  to 
which  we  shall  refer  later,  defendant  cannot 
now  be  heard  to  question  the  location  or  to 
assert  any  defense  based  upon  the  claim  that 
Its  lines  were  outside  of  the  limits  of  the  high- 
way. Moreover,  while  the  descriptive  terms 
employed  by  some  of  the  witnesses  are  quite 
elastic  and  could  well  be  used  to  describe 
either  a  location  inside  the  lines  of  the  high- 
way or  immediately  outside  and  parallel 
thereto,  yet  we  think  the  record  as  a  whole 
permits  no  other  conclusion  than  that  the 
power  line  at  this  point  was  within  the  high- 
way limits,  though  near  to  the  boundary.  We 
are  further  of  the  opinion,  however,  that  the 
question  Is  not  a  controlling  one,  as  will  be 
more  fully  developed  in  the  course  of  ^Is 
opinion.  The  power  company's  poles  carried 
three  transmission  wires,  and  at  the  point  In 
question  the  lowest  of  these  wires  was  strung 
30^4  feet  above  the  surface  of  the  ground  and 
7%  feet  above  the  telephone  company's  wire ; 
2%  feet  above  the  last-mentioned  wire  and 
5  feet  below  the  transmission  wires  the  de- 
fendant company  carried  upon  its  own  poles 
two  private  telephone  wires. 
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^nie  foregoing  saffldentlr  describes  the 
place  where  plaintiff  claims  to  hare  been 
injured.  On  the  date  in  question,  September 
2,  1912,  and  for  a  considerable  period  prior 
thereto,  plaintiff  was  In  the  employ  of  the 
Standard  Telephone  Company.  Hiis  duties 
were  those  of  a  lineman  charged  with  the 
business  of  keeping  the  line  In  order.  Gom- 
plalnt  having  been  made  of  ^ome  defect  in 
the  line,  plaintiff  was  sent  out  to  asontaln 
and  remedy  It  The  evidence  offered  by  him 
tends  to  show  that  on  arriving  at  the  place 
where  the  Sheetz  service  line  crosses  the 
traveled  path  of  the  highway,  plaintiff  dis- 
covered that  this  wire  had  become  slack 
and  was  hanging  so  low  as  to  create  danger 
of  interference  with  the  public  use  of  the 
highway,  and  he  undertook  to  remedy  this 
condition  by  taking  up  the  slack.  To  ac- 
complish this,  he  climbed  the  telephone  pole 
at  the  place  of  connection  and  made  use  of 
an  Instrument,  known  as  a  "come-along," 
devised  for  that  purpose.  This  device  is  In 
the  form  of  a  small  block  and  tackle  with 
clamps  at  either  end.  Having  cUmbed  to  the 
bracket  and  clamped  one  end  of  the  come^ 
along  at  the  pole,  plaintiff  reached  out  as 
far  as  he  could  along  the  wire  and  there 
attached  the  other  clamp.  The  slack  being 
pulled  In,  he  cut  out  a  section  of  vrtre  leav- 
ing enough  with  which  to  reconnect  the  line 
at  the  Insulator  on  the  bracket.  Then,  mak- 
ing use  of  a  connector,  a  plneher-llke  tool 
made  for  that  purpose,  he  clamped  it  to  the 
end  of  the  wire  and  sought  to  pull  it  in  suf- 
ficiently to  attach  or  fasten  it  to  the  in- 
sulator. He  had  brought  It  nearly  to  place, 
and  was  about  to  make  the  twist  necessary 
to  hold  it  there,  when  the  wire  with  the  con- 
nector attached  slipped  from  his  grasp  and 
naturally  recoiled  or  flew  back  in  the  direc- 
tion of  the  strain  from  the  other  pole.  In 
doing  this  work,  plaintiff  faced  the  south 
and  away  from  defendant's  power  line  and 
away  from  the  direction  In  which  the  wire 
bad  recoiled.  Descending  from  the  pole, 
he  went  in  that  direction  to  or  near  the 
first  pole  on  the  service  line  for  the  purpose 
of  regaining  the  wire.  On  reaching  It  and 
attempting  to  take  It  In  his  hand,  he  receiv- 
ed an  electric  shock  rendering  him  uncon- 
scious and  from  which  he  alleges  he  has 
sustained  great  injury.  On  the  arrival  of 
assistance,  it  was  discovered  that  by  reason 
of  the  force  of  the  recoil  when  plaintiff  lost 
control  of  the  wire,  or  from  other  cause,  the 
loosened  wire  had  been  thrown  over  the  de- 
fendant's transmission  line  from  which  the 
slack  descended  to  the  ground,  thus  short- 
circuiting  the  power  current  of  over  6,000 
volts.  Plaintiff  testifies  that  he  did  not  see 
or  know  of  the  fact  that  the  telephone  wire 
had  been  thrown  over  the  power  lines,  and 
that  on  reaching  the  ground  he  followed  the 
usual  course  of  workmen  in  such  cases  by 
proceeding  at  once  in  the  direction  of  the 
next  pole  to  regain  the  wire  which  had  es- 
■caped  him,  having  no  knowledge  or  reason 


to  apprehend  that  such  wire  bad  become 
charged  with  a  dangerous  current  of  elec- 
trlolty.  In  this  manner,  as  he  avers,  he  wag 
brought  into  contact  with  the  overcharged 
wire  and  received  great  injury  without  con- 
tributory negligence  on  his  part. 

Plaintiff  brings  this  action  to  recover  dam- 
ages for  the  injury  so  sustained,  alleging 
that  the  same  was  the  proximate  result  of 
the  defendant's  negligence  as  follows:  (1) 
Failure  of  the  defendant  to  insulate  Its  pow- 
er wires  or  make  other  provisions  to  guard 
the  same  and  prevent  contact  therewith; 
(2)  failure  to  provide  proper  and  suffldent 
safety  devices  or  equipment  to  obviate  or 
lessen  the  dangers  arising  from  contact  or 
interference  with  Its  wires;  and  (3)  failure 
to  construct  its  lines  according  to  the  re- 
quirements of  law.  He  also  makes  the  gen- 
eral allegation  that  the  servants  and  em- 
ployes of  the  defendant  were  grossly  and 
recklessly  negligent  In  the  maintenance  and 
operation  of  its  power  linea  It  may  also 
here  be  said  that  the  petition  describes  the 
telephone  line  and  the  power  line  as  being  lo- 
cated along  the  public  highway,  while  the  an- 
swer as  finally  amended  denied  that  the  pow- 
er line  was  within  the  highway  limits. 

On  trial  to  a  Jury,  a  verdict  was  returned 
for  the  plaintiff  for  damages  in  the  sum 
of  $8,500,  and  from  the  Judgment  entered 
thereon  this  appeal  has  been  taken  by  the 
defendant 

Without  attempting  to  mention  seriatim 
the  numerous  assignments  of  error,  we  will 
consider,  so  far  as  appears  necessary,  those 
propositions  which  appellant  has  chosen  to 
urge  In  its  argument. 

I.  It  is  said,  and  numerous  precedents  are 
called  to  our  attention  as  supporting  the  con- 
tention, that  there  is  no  evidence  in  the  rec- 
ord to  sustain  a  finding  that  defendant  was 
negligent  as  charged. 

[1]  Counsel  premise  their  discussion  with 
the  claim  that  the  duty  of  the  defendant  to 
guard  or  protect  its  wires  carrying  high 
tension  currents  of  electricity  against  ex- 
posure to  human  contact  exists  only  where 
the  location  of  the  wires  Is  such  as  to  sug- 
gest the  likelihood  or  probability  of  Injury 
to  9ome  one  in  the  absence  of  adequate  pro- 
tection. In  other  words,  if  the  injury  com- 
plained of  from  such  source  could  not  reason- 
ably have  been  anticipated  by  the  party 
charged  with  negligence  in  falling  to  protect, 
then  there  Is  no  liability.  With  this  allegea 
rule  as  a  foundation,  it  is  next  argued  that 
the  trial  court  should  have  held  as  a  matter 
of  law  that  defendant  was  not  bound  to  an- 
ticipate the  occurrence  of  an  injury  such  as 
plaintiff  claims  to  have  sustained,  and  that 
the  charge  of  negligence  falls  for  want  of 
support  in  the  evidence.  We  shall  not  here 
attempt  to  discuss  or  define  the  limits  of  'the 
rule  of  "reasonable  anticipation"  as  above 
set  forth,  except  to  say  that  some  courts 
have  carried  it  to  an  extreme  to  which  this 
court  has  never  committed  Itself.    We  have 
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recogolised  Buch  docMike  as  being  applicable 
in  cases  InvolTlng  breach  of  contract  obliga- 
tions and  contract  rights,  bnt  have  <ll8tlnctly 
refused  to  do  so  where  damages  demanded 
for  a  tort — and  negligence  Is  a  tort  See 
Hentzer  v.  Telegraph  Co.,  93  Iowa,  760,  62 
N.  W.  1,  28  L.  R.  A.  72,  57  Am.  St  Rep.  294 ; 
Black  T.  Railroad  Co.,  122  Iowa,  36,  96  N. 
W.  984. 

Again,  the  application  of  the  rule  eyen  In 
courts  giving  It  effect  In  negligence '  cases 
Is  often  very  materially  affected  by  the  fact 
whether  the  person  charging  negHgence  Is  a 
trespasser,  or  mere  licensee,  or  Is  Injured  In 
the  course  of  lawful  employment  or  In  a 
place  where  he  has  a  unquestionable  right 
to  be.  It  Is  also  a  very  material  Inquiry 
In  such  cases  whether  the  duty  with  neglect 
of  which  a  defendant  Is  charged  Is  one  of 
CMnmon-law  obligation  only,  or  is  one  of  posi- 
tive statutory  requirement  The  statutes, 
now  so  common,  though  of  comparatively  re- 
cent enactment  providing  in  specific  terms 
for  the  manner  of  guarding  machinery  and 
other  daqgerous  instrumentalities  In  order 
to  avoid  or  minimize  peril  therefrom  to  all 
persons  exposed  to  contact  therewith,  doubt- 
less had  their  orlgla  in  the  legislative  desire 
not  only  to  save  life  and  limb  bnt  to  put  an 
end  to  much  of  the  haggling  and  hair  split- 
ting, otherwise  quite  sure  to  arise  in  nearly 
every  case,  as  to  whether  the  injury  com- 
plained of  is  one  whidi  the  defendant  shonld 
have  anticipated.  But  passing  at  present  the 
question  of  statutory  obligation,  and  assum- 
ing for  the  purposes  of  this  case  the  legal 
rule  to  be  as  counsel  state  It,  we  are  quite 
satisfied  that  the  record  does  not  support 
their  condusloa  that  there  Is  no  evidence  to 
sustain  the  charge  of  negligence.  In  the  first 
place,  the  general  rule  that  every  person  Is 
bound  to  manage  and  control  his  own  prop- 
erty and  carry  on  bis  own  business  with  dpe 
regard  to  the  rights,  safety,  and  comforf>of 
others,  is  no  less  incumbent  upon  a  public 
service  corporation  than  upon  the  Individual 
citizen.  It  may,  if  it  chooses,  establish  and 
carry  on  a  business  which  is  inherently  dan- 
gerous, or  it  may  for  business  purposes  em> 
ploy  or  use  an  agency  or  power  which,  unless 
properliy  controlled  and  guarded.  Is  a  source 
of  great  peril  to  others  within  its  vicinity. 
But  just  in  proportion  to  the  danger  so 
created  must  care  and  diligence  be  increased 
to  keep  such  agency  or  instrumentality  under 
control  and  prevent  Injury  therefrom  to 
others.  The  dangers  arising  from  the  produc- 
tion, transmission,  storage,  and  use  of  elec- 
tricity are  among  the  greatest  and  most 
subtle  known  to  mankind.  Its  proper  man- 
agement and  control  Involve  technical  knowl- 
edge, skill,  and  care  which  are  a  scaled  book 
to  the  great  mass  of  the  people,  and  without 
conscientious  and  intelligent  care  in  creating 
and  installing  devices  for  its  safe  use,  to 
say  nothing  of  constant  watchfulness  in 
their  pr<^?er  maintenance,  distressing  and 
tragic  results  are  sure  to  follow. . 


The  defendant  In  tUa  case  constructed  its 
transmission  line  over  and  across  the  course 
of  the  telephone  company's  service  line. 
In  so  doing  it  could-  not  destroy  or  limit  or 
rightfully  Ignore  the  right  of  the  telephone 
company,  its  servants  and  employfe,  to  main- 
tain Its  service  line  or  to  Inspect,  repair,  or 
renew  the  same,  and  It  must  have  known  that 
such  service  was  as  likely  to  be  required  at 
aQd  near  the  point  of  crossing  as  elsewhere. 
It  must  have  known,  also,  what  is  a  matter 
of  common  observation,  that  the  breaking 
and  entanglement  of  electric  and  telephone 
wires  where  such  lines  are  suspended  In  dose 
proximity  are  amon«  the  most  fruitful  caus- 
es of  accident  and  injury,  and,  having  this 
knowledge,  it  cannot  be  said  as  a  matter  of 
law  that  reasonable  care  in  the  use  of  such 
an  extremely  dangerous  agency  did  not 
chari^e  the  defendant  with  any  duty  to  guard 
against  injuries  therefrom  to  persons  whose 
business  or  duty,  or  rightful  pursuit  of  mere 
diversion  or  pleasure,  brings  them  Into  the 
zone  of  danger  created  by  the  voluntary  act 
of  such  defendant.  In  stringing  its  wires  over 
and  across  those  of  the  telephone  company. 
The  duty  thus  Imposed  is  not,  as  we  have  just 
suggested,  limited  to  the  use  of  all  reason- 
able means  to  make  the  place  safe  for  the  de- 
fendant's own  employes  In  the.  course  of 
their  employment,  but  also  for  the  reasonable 
safety  of  the  public  generally  in  so  far  as 
members  of  the  public  without  contributory 
fault  on  their  part  may  be  exposed  to  the 
perils  so  arising.  It  was,  of  course,  impos- 
sible for  defendant  to  foresee  in  specific  de- 
tail the  way  or  manner  in  which  the  plaintiff 
or  other  person  might  suffer  Injury  from 
the  dangers  created  by  the  construction  of 
the  line  in  the  manner  described;  but  the 
gift  oi  a  prophet's  vision  Is  not  a  condition 
of  liability.  It  is  enough  to  impose  the  duty 
of  protection  If  the  danger  created  by  the 
construction  of  the  line  above  the  telephone 
line  was  such  that  defendant  knew  or  ought 
to  have  known  that  protection  of  some  kind 
was  necessary  to  save  from  harm  all  persona 
lawfully  engaged  in  that  ixomedlate  vicinity. 
To  say  the  least  if  persons  other  than  the 
agents  and  servants  of  the  power  company 
had  the  right  to  be  within  the  zone  of  danger 
created  by  such  line,  it  would  be  a  most  un- 
reasonable proposition  to  atuy  the  company 
could  not  antidpate  that  such  right  would 
ev&e  be  exerdsed,  and  thus  escape  the  duty 
of  reasonable  care  to  protect  such  persona 
from  injury. 

[2]  The  contention  made  in  argument  that 
plaintiff.  If  not  a  trespasser,  was  at  best 
but  a  mere  licensee  in  the  place  where  he 
came  in  contact  with  the  electric  current 
is  without  merit  Confessedly  he  was  not 
\xpon  premises,  owned  or  controlled  by  the 
defendant  If  a  "licensee"  in  any  sense  of 
the  word,  the  license  was  one  extended  to 
him  by  the  owner  of  the  soli.  The  telephone 
company  in  extending  Itfl  telq^ooe  wire)  tq 
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the  Sbeete  residence  will  be  presumed  to  have 
been  acting  lawfully  and  with  the  consent  of 
the  landowner,  and  the  right  to  construct 
and  maintain  the  line  Implies  the  right  to 
make  repairs  thereon.  Plaintiff,  as  the  serv- 
ant of  the  telephone  company  engaged  In  that 
work,  was  therefore  neither  a  wrongdoer  nor 
a  mere  naked  licensee  for  whose  safety  no 
duty  rested  upon  the  defendant. 

Upon  this  and  other  points  to  which  we 
have  referred  but  few  of  the  cases  cited  by 
appellant  have  any  direct  bearing  or  applica- 
tion. The  quotations  made  from  such  deci- 
sions are  largely  of  an  argumentative  char- 
acter, suggested  by  the  peculiar  facts  of  the 
case  In  hand,  rather  than  a  statement  of  le- 
gal rule  or  principle  of  general  application. 
Indeed,  while  we  would  neither  adopt  nor 
approve  the  discussion  indulged  In  by  some 
of  the  courts  to  whose  decisions  we  are 
cited,  we  are  of  the  opinion  that  they  an- 
nounce no  rule  of  law  which,  if  held  to  be 
entirely  sound,  would  require  us  to  hold  that 
the  trial  court  In  this  case  erred  In  refusing 
to  dispose  of  the  question  of  defendant's 
negligence  as  one  of  law  rather  than  fact 

Thus  far  we  have  omitted  any  mention  of 
statutory  law  affecting  the  matters  here  in 
issue,  and  have  reached  the  conclusion  above 
stated  upon  what  we  regard  as  approved 
rules  of  the  common  law  of  negligence;  but 
the  subject  Is  one  of  which  the  Legislature 
has  taken  cognizance.  Chapter  04,  Acts  of 
the  33d  G.  A.,  Code  Supp.  }  1527c,  permits  or 
authorizes  boards  of  supervisors  to  grant  the 
right  to  maintain  electric  power  lines  in  the 
public  highway,  and  in  the  same  ad}  makes 
It  the  duty  of  the  grantee  to  use  "only  strmig 
and  proper  wires,  properly  Insulated."  It 
also  provides  that  guard 'nets  or  other  .equal- 
ly effective  devices  be  suspended  over  or  un- 
der power  line  wires  wherever  they  pass  or 
cross  other  wires.  The  power  line  In  this 
case  was  not  covered  with  any  insulating  ma- 
terial, nor  was  It  guarded  or  protected  by 
nets  or  other  devices,  except  as  the  protection 
provided  for  by  the  statute  may  have  been 
the  incidental  result  of  the  maintenance  of 
the  two  private  telephone  wires  attached  to 
its  p(des  below  the  power  wires.  The  record 
presented  by  the  abstracts  as  to  this  feature 
of  the  case  is  somewhat  peculiar.  The  peti- 
tion charges  that  the  line  was  erected  along 
the  public  highway,  and  the  original  answer 
admitted  the  truth  of  this  statement  Later, 
an  amendment  was  filed  to  the  answer  alleg- 
ing that  its  line  was  erected  along  the  high- 
way but  outside  of  Its  boundary  and  upon 
a  privately  owned  right  of  way.  On  the 
trial  plaintiff  examined  the  county  surveyor 
as  a  witness,  and  having  shown  by  him  that 
he  had  surveyed  and  definitely  located  the 
highway  where  the  power  line  crossed  the 
Sheetz  service  telephone  line,  and  had  made 
measurements  to  determine  where  the  elec- 
tric line  and  the  telephone  line  were  located, 
plaintiff's  counsel  then  asked: 


"How  far  did  you  find  the  power  line  from 
the  center  line  of  thig  highway  measaring  under 
the  telephone  wire  leading  north?" 

To  this  the  defendant  objected  as  "imma- 
terial. Irrelevant,  and  Incompetent  whether 
the  electric  line  Is  inside  the  public  highway 
or  not."  The  objection  was  sustained  and 
the  answer  excluded.  Thereupon  plaintiff  of- 
fered to  show  that  a  proper  survey  of  the 
highway  at  the  point  In  controversy  disclos- 
ed defendant's  transmission  line  to  be  within 
the  boundary  line  of  the  highway  a  distance 
of  11  feet.  Again  the  defendant  objected  and 
caused  the  offer  to  be  rejected  as  being  both 
Irrelevant  and  immaterial.  A  Mke  offer,  ob- 
jection, and  ruling  was  had  as  to  the  loca- 
tion of  the  telephone  line  and  as  to  the  width 
«f  the  highway  at  that  point  In  presenting 
Its  defense  appellant  put  In  evidence  some  al- 
leged measurements  and  certain  photographs 
and  plat,  but  in  none  was  there  any  attempt 
to  spedflcally  show  that  Its  power  line  was 
outside  of  the  highway  boundary.  Before 
the  cause  was  submitted  to  the  Jury,  the  de- 
fendant requested  that  the  Jury  be  instructed 
as  follows: 

"The  allegation  of  plaintiff  that  it  was  unlaw- 
ful for  defendant  to  maintain  Its  wires  upon  the 
public  highway  without  having  them  protected 
against  contact  with  other  wires  is  withdrawn 
from  your  consideration,  because  said  wires  were 
erected  before  the  statute  on  this  subject  was 
passed  and  such  statute  does  not  apply  to  said 
wires." 

[3-1]  This  request  was  denied,  and  the 
cause  was  submitted  to  the  Jury  without  spe- 
cillc  mention  of  this  feature  of  the  contro- 
versy. Notwithstanding  this  record,  appel- 
lant urges  in  argument  to  this  court  that  its 
line  is  constructed  outside  of  the  highway 
and  upon  a  private  right  of  way.  This  claim 
Is  not  only  unsupported  l)y  the  evidence,  but 
is  also  wholly  inconsistent  with  the  attitude 
taken  by  the  appellant  on  the  trial  below  and 
with  Its  request  for  the  Instruction  of  the 
Jury.  In  producing  Its  evidence,  as  we  have 
seen,  it  not  only  failed  to  prove  its  alleged 
location  outside  of  the  right  of  way,  but  suc- 
ceeded In  excluding  most  of  the  direct  evi- 
dence offered  by  plaintiff'  to  show  the  exact 
locaticm,  on  the  ground  that  the  feet  was 
wholly  immaterial  whether  Its  line  was  inside 
or  outside  the  boundaries  of  the  highway. 
In  apparent  harmony  with  this  view,  defend- 
ant's testimony  was  largely  directed,  not  to 
the  precise  location  of  Its  line,  but  to  the  at- 
tempt to  show  that  electric  companies  gen- 
erally do  not  make  use  of  nets  and  guards  or 
insulating  covers,  and  that  In  the  Judgment 
of  its  witnesses  such  protection  was  not  effi- 
cient In  practice — a  fact  which,  however  well 
established,  would  constitute  no  defense  If 
the  evidence  otherwise  showed  failure  to  com- 
ply with  a  specific  statutory  regulation.  We 
are  of  the  opinion  that  the  statute  is  by  Its 
terms  applicable  to  the  situation  as  shown  by 
the  undisputed  evidence  and  that  fellure  to 
comply  with  Its  requirements  was  negligence. 
Such  failure  is  made  none  the  less  vital  by 
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showing  that  the  reqnlMment  Is  In  the  otdoUn 
of  experts  unwlae,  or  tiiat  tine  prescribed  pro- 
tection would  be  laddng  in  efficiency.  To 
hold  ot&erwlBe  would  be  to  substitute  the 
opinloa  at  the  witnesses  for  the  leglslatlye 
Judgment  and  make  obedience  to  the  statute 
optional  with  the  companies  for  whose  rega- 
lation  It  was  enacted.  The  suggestion  by 
the  appellant  that  the  statute  is  not  applica- 
ble because  It  was  passed  after  the  power  line 
was  cmiatructed  cannot  be  upheld,  for  the 
reason  that  the  record  does  not  show  that  al- 
leged fact  and  fbr  the  stin  better  reason  that 
the  statute  does  not  exempt  from  Its  opera- 
tion companies  or  power  lines  already  in  ex* 
istence. 

[I]  n.  Plaintiff  makes  a  further  diarge  of 
negUsence  based  'on  the'  f<4kiwlng  alleged 
facts:  The  defendant's  power  plant  is  equip- 
ped with  what  is  known  as  an  automatic  cir- 
cuit breaker,  the  operation  of  which.  If  we 
understand  the  witness,  was  such  that  it  its 
power  line  became  grounded  at  any  point  the 
circuit  breaker  would  instantly  open  and  shut 
off  the  current  over  the  grounded  wire,  and 
80  long  as  it  was  allowed  to  remain  open 
there  was  no  danger  of  injury  to  one  com- 
ing in  codtact  with  the  wire.  Defendant's 
servant  in  dtarge  of  the  power  plant  admits 
that  on  this  occasion  the  drcutt  breaker 
opened;  that  he  was  near  at  hand  at  the 
time  and  at  once  closed  it,  when  it  flew  op^i 
again,  and  he  permitted  it  to  ronain  open 
about  three-quarters  of  an  hour.  The  claim 
of  the  plaintiff  is  that  the  opening  of  the  cir- 
cuit breaker  gave  information  to  the  man  in 
diarge  of  the  plant  of  the  grounding  of  the 
power'  wire;  that  he  must  have  known  that 
his  act  in  closing  the  circuit  breaker  and  re- 
storing the  current  over  the  grounded  wire 
rendered  it  a  source  of  great  danger  to  any 
one  who  might  come  In  contaxH:  therewith; 
and  that  but  for  such  act  the  plaintiff  would 
not  have  been  injured.  Responding  to  this 
claim,  defendant  says  that  the  closing  of  the 
breaker  was  only  for  a  brief  moment,  whtdi 
must  have  been  passed  and  the  breaker  re- 
opened long  before  the  plaintiff  could  have 
descended  from  the  telephone  pole  and  gone 
back  to  the  point  where  he  was  hurt.  It  Is 
farther  argued  for  the  defendant  that  the 
breaker  must  have  been  reopened*  and  the 
cnrrent  cut  off  before  plaintiff  came  In  con- 
tact with  the  wire,  and.  If  he  received  an 
dectrlc  Shock,  it  must  have  been  from  static 
electricity  accumulated  on  the  wire,  for 
which  condition  the  defendant  was  not  re- 
qtonslble.  "Static  electricity"  is  electricity 
at  rest  In  that  condition.  If  we  understand 
ft,  the  wire  or  other  conductor  or  container 
is  dtiarged  with  electric  power  or  energy 
which  may  have  been  accumulated  from  the 
donds  or  the  atmosphere  and  which  becomes 
active  and  a  source  ot  injury  only  when  some 
ground  connection  affords  it  a  means  or  way 
of  escape.  But  the  fact  that  .the  current  from 
the  power  plant  was  restored  for  at  least  a 
ab<Ht  time  after  being  cut  off  by  the  breaker 


is  admitted,  and  it  was  for'  the  Jury  to  say 
whether  the  current  was  on  at  the  moment 
of  plaintiff's  injury,  and,  if  on.  It  was  equal- 
ly for  the  Jury  to  say  whether  in  closing  the 
breaker  the  defendant's  servant  acted  with 
the  prudence  and  care  reasonably  required  of 
him.  True,  if  the  servant's  story  is  to  be 
taken  as  correct  in  all  its  details,  the  Injury 
to  plaintiff  could  not  be  attributed  to  the 
electric  cnrrent  from  the  power  plant ;  but  it 
was  the  exclusive  province  of  the  Jury  to  give 
to  his  testimony  only  such  credence  as  they 
believed  it  entitled  to  in  view  of  all  the  dr- 
eomstances.  Aasnmlng  that  the  plaintiff 
was  injured  by  an  elMtalc  shock,  and  the 
Jury  have  so  found,  It  seems  much  more  prob- 
able that  It  was  occasioned  by  the  grounded 
current  from  defendant's  line  than  by  static 
electricity.  The  telephone  wire  which  passed 
over  the  power  wires  also  lay  upon  the 
ground.  With  this  connectian  with  the 
earth,  an  accumulation  of  static  electricity 
upon  the  wires  overhead  would  seem  contrary 
to  the  laws  of  nature  controlling  these  forces. 

[7]  Moreover,  we  can  perceive  no  good  rea- 
8(m  why  the  duty  of  the  defendant  to  provide 
protection  against  dangers  from  its  system 
of  transmission  lines,  whether  it  be  the  com- 
mon-law duty  of  reasMiable  protection,  or  the 
statutory  duty  of  maintaining  specifically 
named  or  designated  guards,  is  any  less  ap- 
plicable to  dangers  from  the  static  electrtd^ 
accumulating  upon  Its  wires  than  to  sudi 
dangers  as  attend  the  transmission  of  cur- 
rents Intended  for  power  uses.  Neither  dan- 
ger would  exist  but  for  the  construction  and 
maintenance  of  the  lines.  While  the  generat- 
ed current  is  the  result  of  a  voluntary  act 
and  the  static  iK>wer  is  an  unintended  or  nn- 
desired  result,  both  are  brought  into  exist- 
ence and  become  a  source  of  danger  because 
of  conditions  which  the  company  has  created 
for  its  own  private  advantage  and  profit  and 
the  necessity  and  pr(q;>riety  of  protedlon 
therefrom  in  the  public  interest  is  no  less  ap- 
parent in  the  one  case  than  in  the  other.  As 
tending  to  sustain  our  cnndusions  in  the 
foregoing  respects,  see  Teager  v.  Electric  Co., 
242  Pa.  101,  88  AU.  872 ;  State  v.  Telephone 
Co.,  23  Idaho,  314,  129  Paa  1078 ;  Musolf  v. 
Electric  Co.,  108  Minn.  368,  122  N.  W.  499, 
24  I/.  B.  A.  <N.  S.)  451;  Power  Co.  v.  Garden, 
78  Fed.  74,  23  C.  O.  A.  649,  37  U  R.  A.  725; 
Potts  V.  Railway  Co.,  110  La.  1, 34  South.  103, 
98  Am.  St  Rep.  452;  Rowe  v.  Telephone  Co., 
66  N.  J.  Law,  19,  48  AU.  523;  Spires  v.  Elec- 
tric Co.,  70  N.  J.  Law,  355,  57  AU.  4^ ;  Ma- 
han  V.  Railway  Co.,  189  Mass.  1,  75  N.  E. 
59 ;  Rowe  ▼.  Electric  Co.,  213  111.  318,  72  N. 
B.  711. 

[8,  •]  III.  The  question  of  contributory  neg- 
ligence Is  also  raised  by  appellant  It  Is 
argued,  and  Justly,  that,  if  defendant  was 
under  a  duty  of  reatonable  care  to  protect 
plalnUff  against  the  dangers  arising  from 
the  construcUon  of  the  transmission  line  at 
this  itoint  then  plaintiff  was  likewise  under 
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duty  to-  use  reasonable  cane  for  hla  own  pro- 
tection. No  fault  can  be  tound  with  this 
proposition,  and  tbe  trial  conrt  so  charged 
the  Jury.  As  we  have  often  said,  the  ques- 
tion of  law  does  not  arise  save  only  in  those 
exceptional  cases  where  the  plalntlfl'a  want 
of  reasonable  care  Is  so  manifest  and  fla- 
grant as  to  at  once  convince  all  fair  and  can- 
did minds  that  he  did  not  exercise  the  cau- 
ti<m  for  his  own  safety  whicb  marks  the  con- 
duct of  ordinarily  prudent  men.  He  is  not 
held  to  an  ideally  hl£h  standard. of  care  as 
being  free  from  all  grounds  .of  criticism.  ■  It 
is  enough  If  the  evidence  be  such  that  the 
Jury  may.  properly  say  that  he  acted  as  care- 
fully as  ordinary  men  of  ordinary  judgment 
and  experience  usually  >do  under  like  cir- 
cumstances. In  our  Judgment  the  record 
does  not  make  such  an  exoeptlqnal  case,  and 
the  trial  court  properly  left  this  issue  to  the 
Jury.  It  may  be  conceded  that  plaintiff 
knew  of  the  existence  of  the  power  line  and 
the  dangerous  (diaracber  of  the  current  car- 
ried thereon.  He  may  also  have  known  that 
the  line  was  not  guarded,  at  .that  point,  and 
yet  wo  cannot  say  as  a  rnattw  of  law  that 
he  was  manifestly  and  clearly  negligent  in 
falling  to  discover  at  omce  that  the  wire 
whidk  escaped  him  had  bounded  or  recoiled 
over  the  power  line.  In  attempting  to  fasten 
the  wire  about  the  glass  Insulator,  he  was 
clinging  to  the  telephone  pole  near  its  top, 
with  his  back  toward  the  next  pole  on  tbe 
Sheets  line.  The  power  lines  were  also  be- 
hind him  and  several  feet  higher  than  his 
head.  His  action  in  backing  down  the  pole 
and  turning  and  "trotting,"  as  he  says,  in  the 
direction  of  the  next  pole,  where  he  expected 
to  find,  and  did  find,  the  wire  which  had 
pulled  from  his  grasp,  was,  to  say  the  least, 
a  very  natural  thing  for  a  man  intent  upon 
the  business  in  hand  to  do.  It  would  seem 
equally  natural  for  him  as  he  reached  the 
line  to  sdze  it  and  pull  it  out  of  the  weeds 
into  which  it  bad  fallen,  and,  if  in  so  doing 
he  did  not  see  or  know  that  the  loose  end  of 
the  wire  had  gone  over  or  rested  on  the  pow- 
er lines,  we  do  not  think  it  conclusively  shows 
an  entire  lack  of  reasonable  care  on  his  part. 
[10]  IV.  Of  the  rulings  upon  the  introduc- 
tion of  evidence  to  which  exceptions  have 
been  preserved,  we  find  none  disclosing  re- 
versible error.  The  one  of  which  the  most 
serious  complaint  Is  made  relates  to  a  ques- 
tion put  to  a  witness  by  plain  tiff: 

"I>o  you  remember  the  occurrence  of  a  boy 
being  killed  on  that  power  line  a  short  time  ago 
near  your  place?" 

Counsel  further  say  that  this  (juestion  was 
admitted  on  the  plea  that  it  was  merely  pre- 
liminary, and,  being  answered  in  tbe  af- 
firmative, the  witness  was  dismissed  without 
further  examination.  If  this  statement  fair- 
ly reflected  the  record,  the  conduct  so  de- 


scribed would  foe  lndefisn«lbl&  But  tbe  state- 
ment as  made  in  the  appellant's  abstract  is 
incomplete  and  not  quite  fair  either  to  plain- 
tiff or  to  the  trial  court.  An  amendment 
by  appellee  shows  that,  after  the  witness 
had  answered  that  he  remembered  tbe  inci- 
dent, counsel  for  plaintlfl  then  made  an  of- 
ter  of  the  matter  they  intended  to  prove  by 
such  witness,  the  conrt  sustained  tbe  de- 
fendant's objection,  ruled  the  evidence  out, 
and  clearly  and  distinctly  cautioned  the  Jury 
not  to  consider  anything  which  had  been 
said  relative  to  any  other  person  having  been 
killed  or  injured.  As  thus  explained,  we  Sod 
nothing  in  this  episode  on  which  to  ground 
an  order  for  a  new  trial. 

[11]  y.  Aintellant  flnally  insists  that  the 
damages  allowed  are  excessive^  We  do  not 
find  them  so  large  as  to  fairly  Indicate  pas- 
sion or  prejudice  on  the  part  of  the  Jury. 
The  plaintiff  at  the  time  of  his  injury  was 
31  years  old,  in  apparent  good  health,  had 
been  employed  in  telephone  servioe  for  a 
considerable  period,  and  was  receiving  wages 
at  the  rate  of  $55  per  month  and  expenses, 
and  was  in  line  of  promotion.  He  was  mar- 
ried, and  so  far  as  appears  was  a  young 
man  of  good  habits  and  average  ability.  The 
evidence  on  bis  part  tends  to  show  that  the 
electric  shock  of  which  he  complains  has 
resulted  in  serious  and  iwrmanent  injury  to 
his  nervous  system  and  crippled  liim  in  a 
material  extent  in  his  power  to  do  idiysl- 
cal  labor.  At  the  request  of  the  defendant, 
he  submitted  to  an  examination  by  experts 
of  its  choosing,  by  one  of  whom  it  was 
sought  to  show  that  plaintiff  exaggerated, 
or  may  have  exaggerated,  the  extent  of  his 
injuries — a  theory  which  the  Jury  evidently 
did  not  find  weU  established.  Other  physi- 
cians testified  that  plaintiff's  condition  seems 
to  be  chronic  and  permanent,  and.  If  the 
Jury  believed  the  showing  made  In  his  be- 
half, the  verdict  is  not  excessive. 

[12]  VI.  At  or  near  the  close  of  the  trial, 
the  court  .permitted  tbe  plaintiff  to  amend 
bis  petition  to  include  a  claim  t<x  expenses 
incurred  for  medical  treatment,  and  upon 
this  ruling  error  is  assigned.  Testimony  had 
been  offered  and  admitted  apparently  upon 
the  theory  that  the  issues  were  broad  enough 
to  perm(;t  the  recovery  of  such  expenses. 
Amendments  to  ccmform  the  pleadings  to  tbe 
proof  are  within  the  discretion  of  the  trial 
court,  and  we  discover  no  abuse  of  that  dis- 
cretion in  this  instance.  Had  defendant  ex- 
pressed a  desire  to  offer  further  proof  on  the 
issue  so  raised,  it  is  to  be  presumed  that 
leave  to  do  so  would  have  been  granted. 

No  good  reason  appeara  for  remanding  the 
case  for  a  new  trial,  and  the  Judgment  of 
the  district  court  is  affirmed. 

GATNOR,  0.  J.,  and  PRESTON  and  STB- 
VENS,  JJ.,  concurring. 
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McLARAND  t.  DAUT  et  aL    (No.  31468.) 
(Supreme  Court  of  Iowa.    June  25,  1917.) 

1.  CoTTBiB  <e=5>99(a  —  Res  Judicaia  —  Nbw 
TsiAi.  ON  One  Count. 

Tbe  first  count  having  during  the  first  trial 
been  amended  by  dictatiiiK  into  the  record,  ao 
as  to  raise  tbe  question  of  implied  promise  of 
defendant  to  pay  for  the  buggy  furnished  to 
his  son,  such  issue  is  not  res  judicata  on  a  new 
trial  granted  as  to  the  first  count,  but  reCuaed  as 
to  tbe  second  count,  alleging  defendant's  promiw 
to  pay  his  son's  note  given  for  the  buggy. 

[Ed.  Note.— For  other  ca!ses,  see  Courts,  Cent. 
Dig.  §  340.] 

2.  Judgment  <S:?>951(^— Btjedkn  oi"  Pboo?^ 
Res  Judicata. 

One  claiming  a  matter  to  ba  re»  judicata  baa 
tbe  burden  of  showing  it. 

[EM.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  §g  1808,  1810.] 

Appeal  from  District  Cburt,  Cedar  Coun- 
ty;  F.  O.  Ellison,  Judge. 

This  action  grows  out  of  tbe  salft  of.  a 
buggy  by  plaintiff  to  defendant  Elmer,  a 
minor  son  of  appellant,  Peter  Daut.  The 
suit  as  ori^nally  brought  was  against  both 
defendants,  but  was  dismissed  as  to  tbe 
minor.  There  was  a  trial  to  a  Jury  and  a 
Terdlct  and  Judgment  for  plaintiff.  The  de- 
fendant Peter  Daut  appeaJs.    AflSrmed. 

J.  C.  France,  of  Tipton,  for  appellant. 
Hamiel  &  Mather,  of  Tipton,  for  appellee. 

PRESTON,  J.  The  errohi  assigned  and 
argued  relate  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  and  the  ques- 
tion in  regard  to  former  adjudication. 

Plaintiff  sold  the  buggy  to  the  minor  sen, 
supposing  him  to  be  an  adult,  and  took  his 
note  for  the  buggy.  About  a  week  after  the 
sale  plaintiff  was  informed  by  the  appellant, 
the  father  of  the  minor,  of  the  fact  of  mi- 
nority. Plaintiff  elected  to  take  the  buggy 
back,  but  appellee  contends  that  the  father, 
appellant,  would  not  let  plaintiff  take  the 
buggy  away  from  the  places  and  told  plain- 
tiff to  leave  it  there,  and  tliat  there  was  an 
implied  promise  on  the  part  of  the  appellant 
to  pay  for  the  buggy.  Appellant  contends 
that  the  buggy  was  returned  to  plaintiff 
thereafter,  but-  the  evidence  was  such  that 
the  Jury  could  have  found  that  it  was  re- 
turned only  for  the  purpose  of  repairs  or  for 
having  the  paint  brightened  up. 

The  case  was  tried  to  the  Jury  upon  this 
theory,  and  under  instructions  of  which  ap- 
pellant does  not  complain  in  argument,  nor 
does  .he  complain  of  the  authorities  cited 
t^  appellee  to  sustain  the  instructions. 
Without  setting  out  the  evidence,  it  is  enough 
to  say  that  the  evidence  was  such  ttiat  the 
Jury  were  warranted  In  finding  that  appel- 
lant requested  plaintiff  to  leave  the  buggy, 
and  that  there  was  an  implied  promise  to 
pay. 

2.  Tbe  point  most  strongly  urged  is  the 
one  in  relation  to  the  question  of  whether  or 


not  there  was  afbraaec  adjudioation.  It 
appears  tliat  this  is  the  second  trial  of  tbe 
case;  that  on  the  first  trial  the  trial  court 
directed  a  verdict  for  the  defendant,  but 
afterwards  sustained  plaintiff's  motion  for  a 
new  trial  as  to  count  1  of  plalntifTs  jwtition, 
and  overruled  as  to  count  2,  and  this  is 
wliere  the  apparent  difliculty  comes  in,  al- 
though, when  the  record  is  understood,  we 
think  there  is  no  trouble.  The  petition  as 
originally  drawn  was  in  two  counts,  the  first 
alleging  that  the  buggy  was  a  necessity, 
and,  second,  that  appellant,  the  father,  had 
requested  plaintiff  to  leave  the  buggy  and 
agreed  to  pay  ;for  it,  and  alleged  also  that 
it  the  son  did  not  pay  £he  note  that  defend- 
ant Peter  Daut  would  pay  it  There  might 
be  force  in  appellant's  contention  bad  tbe 
petition  stood  as  originally  drawn  at  the 
time  tlie  court  sustained  the  motion  for  a 
new  trial  as  to  count  1.  There  is  some  con- 
fusion In  the  record,  but  by  appellee's  amend- 
ment to  abstract  it  appears  that  during  the 
first  trial,  and  before  the  closing  of  the  tes- 
timony, plaintiff  amended  the  first  count  of 
his  petition  by  dictating  into  the  record  addi- 
tional matters  which  we  think  included  the 
issue  as  to  the  liability  of  the  defendant 
Peter  Daut  on  an  implied  promise  to  pay 
plaintiff  for  the  buggy.  This  language  is  as 
follows: 

"And  Peter  Daut  requested  plaintiff  to  leave 
said  buggy  at  bis  home,  and  said  Peter  Daut 
had  not  furnished  said  Elmer  Daut  a  suitable 
buggy,  and  the  buggv  in  question  was  left  at  the 
home  of  tbe  said  Elmer  Daut  and  Peter  Daut 
in  accordance  with  said  request,  and  was  used 
in  said  family,  and  that  the  said  Peter  Daut 
then  stated  to  plaintiff  that,  tbou^  the  defend- 
ant Elmer  Daut  had  nothing  with  which  to  pay 
for  the  same  with,  the  buggy  would  be  paid  for. 

So  that  by  this  amendment  a  part  at  least 
of  the  matters  set  up  in  count  2  of  the  orlg- 
inU  petition  was  Included  after  tbe  amend- 
ment in  count  1,  and  this  was  before  the 
granting  of  plalntifTs  motion  for  new  trial 
by  the  court 

The  ninth  ground  of  plaintifrs  motion  for 
new  trial  was  that  the  court  erred  in  not 
submitting  to  the  Jury  the  question  as  to 
whether  or  not  Peter  Daut  was  not  liable  for 
the  reasonable  value  of  said  buggy,  under  an 
implied  promise  to  pay  for  the  same  after 
refusing  to  allow  plaintiff  to  take  same  from 
bis  premises,  under  tbe  circumstances  shown 
by  the  evidence,  and  this  is  the  matter  Just 
referred  to  as  having  been  contained  in  the 
first  count  after  the  amendment  by  dictating 
into  the  record.  Tbe  first  motion  for  new 
trial  may  have  been,  and  doubtless  was,  sus- 
tained because  the  court  felt  that,  as  to  the 
implied  promise  growing  out  of  the  facts  as 
set  up  in  the  amendment  to  count  1,  the 
liability  of  defendant  Peter  should  have 
beoi  submitted  to  the  Jury.  In  fact,  it  ap- 
pears from  the  record  that  at  some  time 
during  the  trial  the  issue  as  to  whether  the 
buggy  was  a  necessity  wag  withdrawn. 
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Jnst  bef<»e  the  second  trial  plaintiff  filed 
what  he  calls  an  amended  and  substituted 
petition  in  which  he  alleges : 

"He  further  states  that  the  defendant  Peter 
Dout  ia  the  father  of  the  said  Elmer  Daut,  and 
that  shortly  after  said  ougey  was  first  delivered, 
upon  learning  that  said  Elmer  Daut  was  a  mi- 
nor, the  plaintiff  elected  to  take  said  buggy  back, 
but  the  said  Peter  Daut  told  plaintiS  to  leave 
said  buggy  at  his  place,  and  that  he  could  not 
let  him  take  said  buggy  away,  for  it  would  make 
trouble  in  his  family,  and  that,  though  Elmer 
Daut  had  nothing  with  which  to  pay  for  the 
same  with,  the  buggy  would  be  paid  for.  Plain- 
tiff accordingly  left  said  buggy  at  the  borne  of 
said  Efbner  and  Peter  Daut,  and  the  same  waa 
used  in  the  family." 

Appellant  moved  to  strike  the  foregoing 
for  the  reason  that  the  matters  so  pleaded 
In  count  2  of  the  original  petition,  and  on 
which  count  there  was  a  directed  verdict  for 
defendant  dismissing  said  second  count, 
therefore  are  immaterial,  Irrelevant,  and 
redundant,  and  this  was  overruled  by  the 
court.  Thereafter,  by  answer,  appellant  set 
these  matters  up  as  an  adjudication  because, 
as  he  claims,  the  liabUlty  of  defendant  on 
an  Implied  promise  to  pay  was  Included  In 
the  second  count  of  the  original  petition, 
upon  which  there  had  been  a  directed  ver- 
dict for  defendant  Thereupon  the  plaintiff 
moved  to  strike  so  much  of  defendant's  an- 
swer as  sought  to  raise  the  question  of  for- 
mer adjudication,  and  the  motion  was  by  the 
court  sustained,  and  thereafter  the  cause  pro- 
ceeded to  a  second  trial  upon  the  Issues  as 
we  have  stated  them  to  be. 

As  stated,  there  is  some  confusion  In  the 
pleadings,  but  It  la  quite  dear  to  us  that  at 
the  time  the  trial  court  sustained  plaintiff's 
motion  for  a  new  trial  a  part  at  least  of  the 
allegations  of  the  second  count  of  the  original 
petition  bad  been  put  into  the  first  count, 
enough  at  least  to  raise  the  question  as  to  the 
Implied  promise  of  the  defendant  Peter  Daut 
to  i)ay  for  the  buggy,  although  it  left  In  the 
second  count,  as  appellee  points  out,  the  al- 
legation that  appellant  agreed  to  pay  his 
son's  note.  The  first  count  was  then  elaborat- 
ed upon  by  the  amended  and  substituted  peti- 
tion. But  It  occurs  to  us  that  the  ruling 
on  the  motion  to  strike  the  plea  of  former 
adjudication  ,was  in  harmony  with  the  ruling 
of  the  court  granting  a  new  trial  as  to  count 
1  and  the  ruling  on  the  motion  to  strike  plain- 
tifTs  amended  and  substituted  petidcm,  be- 
cause the  liability  of  appellant  in  count  1  of 
the  petition  as  amended  during  the  first 
trial,  and  also  during  the  last  trial,  was  bas- 
ed upon  an  Implied  promise  raised  by  the 
law  from  the  facts  set  out  therein.  As  said, 
there  was  in  the  second  count  at  the  time  of 
the  first  ruling  an  allegation  as  to  a  prom- 
ise to  pay  the  note  given  by  appellant's  son 
for  the  buggy.  Appellant  insists  that  the  al- 
legations of  the  plaintiff's  amended  and  sub- 
stituted petition  are  identical  with  count  2 
of  the  original  petition.  But  we  have  tried 
to  point  out  that  this  is  not  the  fact ;  that. 


while  some  of  the  same  matters  ynxe  in  both 
counts,  there  was  enough  In  the  first  oonnt 
to  raise  the  issue  as  to  plaintiff's  implied 
promise  to  pay  lor  the  buggy.  Under  famil- 
iar rules  the  burden  was  upon  the  appellant 
to  establish  that  the  matter  in  question  was 
in  issue,  and  that  it  was  adjudicated. 

It  Is  our  conclusion  that  the  trial  court  did 
not  err  in  its  rulings  upon  the  motions  to 
strike,  and  that  there  was  no  adjudicatton 
Shawn. 

The  judgment  Is  affirmed. 

Affirmed. 

OATKOR,  O.  J.,  and  WEATER  «nd  STE- 
VENS, JJ.,  concur. 


STATE  ▼.  POWERS.    (No.  81406.) 
(Supreme  Court  of  Iowa.     June  26,  1917.) 

1.  Wkafons  #=>17(4)— GABsmro  C!oncsaijbd 
Weapon*— SuFFiciENCT  of  Evidence. 

In  a  prosecution  for  carrying  concealed 
weapons,  evidence  of  a  clerk  from  whom  the  re- 
volver was  purchased  that  accused  placed  it  in 
his  coat  pocket  where  it  could  not  be  seen,  and 
that  of  another  witness  who  stated  he  watched 
accused  about  five  minutes,  but  did  not  see  the 
revolver  until  after  it  was  fired,  sustains  a 
conviction  for  carrying  concealiad  weapons 
against  the  defense  that  there  was  no  conceal- 
ment. 

[Ed.   Note.— For   other  cases,   see   Weapons, 
Cent.  Dig.  |  29.] 

2.  CannNAi.  Law  4s>730(1)— ApPKAiy— Habu- 

LE88  ERBOB. 

Any  misconduct  of  the  prosecuting  attor- 
ney during  his  final  argument  in  referring  in- 
definitely to  the  actioa  of  another  jury,  KM 
harmless,  where  court  sustained  an  objection  to 
the  remark  and  instructed  the  jury  to  confine 
their  attention  to  the  evidence. 

[EM.    Note.— For    other    cases,    see   Oiminal 
Law,  Cent.  Dig.  |  1693.] 

3.  Cbiuinal  Law  «=>706  —  Tbiai,  —  llmooN- 

DI7CT  OV  PBOBBCUTINe  ATTOmNXT. 

The  prosecuting  attorney's  ineffectual  at- 
tempts to  introduce  a  transcript ,  of  evidence 
given  by  defendant  in  another  case,  held  not 
misconduct,  where  the  inadmissibility  of  such 
evidence  was  not  established. 

[Ed.    Note,— For    other   cases,   see   <3riminal 
Law,  Cent,  Dig.  {  1661.] 

4.  Cbiminai.  Law  4=9789(4)- iNSTBUcnoNS— 
Reasonable  Doubt. 

An  instruction  that  the  jury  should  not 
"hunt  for  doubts,"  and  that  a  fanciful,  forced, 
or  captious  doubt  waa  not  a  reaaonaLle  one, 
held  not  erroneous. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  t  1909.] 

5.  Cbiminal  Law  «=»796  —  Instbuctions  — 
Punishment. 

Where  defendant's  attorney  referred  to  the 
punishment  that  might  be  pronounced,  an  in* 
struction  that  the  extent  of  punishment  waa  the 
court's,  and  not  the  jury's,  business,  was  not  er- 
roneous. 

[Ed.    Note.— For   other   eases,    see   Criminal 
Law,  Cent  Dig.  H  192»-1934.] 

6.  Wkapohs  «=3l7(8>— CABBTma  Conozaucd 
Weapons— PuNiBHMXNT. 

An  imprisonment  sentence  for  carrying  con- 
cealed weapons  for  not  exceeding  2  years  should 
be  reduced  to  80  days  in  the  coun^  jail  where 
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accoaed  was  18  jetan  of  age,  and  eonrt  appar- 
ently imposed  extreme  senteoce  because  tlie  con- 
cealed revolrer  waa  diachaiKsd,  kUUng  a  by- 
stander. 

[Ed.  Note.— IV>r  other  cases,  see  Weapons, 
Oent  Dig.  I  38.] 

Appeal  frcHn  Dlstrld)  Ckrart,  Gberokee  Ooob- 
ty;  W.  D.  Boles,  Judge. 

Defendant  was  Indicted,  tried,  and  ooo- 
victed  of  the  crime  of  carrying  a  concealed 
weapon,  and,  being  but  18  years  of  age,  was 
sentenced  to  the  Reformatory  at  Anamosa 
for  a  period  not  to  exceed  2  year9.  ■  Defend- 
ant appeals.   Modlfled  and  affirmed. 

Wm.  Mnlvaney  and  Molynenx  &  Maher,  an 
of  Cberokiee,  for  appellant  H.  H.  Carter, 
Asst  Atty.  Gea,  for  the  State. 

PRESTON,  J.  Tbere  are  23  assignments 
of  vnoTi  some  of  whlcli  are  dopllcatlons, 
and  as  to  others  we  think  the  record  la  not 
in  such  condition  that  the  objections  now 
argued  can  be  raised. 

ri]  1.  Some  of  the  assignments  may  be 
considered  together.  It  appears  that  on  the 
evening  of  October  28,  1916,  defendant  came 
from  his  home  to  a  hardware  store  and 
brought  with  him  from  home  an  empty  re- 
volver. In  the  store  he  purchased  a  box  of 
cartridges.  The  derk  who  sold  the  cartridges 
loaded  the  revolver  and  handed  It  to  the  de- 
fendant. The  defendant  thai  placed  the  load- 
ed revolver  In  the  side  pocket  of  his  coat  A 
few  minutes  thereafter  he  left  the  stora 
Soon  after  that  he  was  seen  in  front  of  a 
pool  ball  with  the  revolver  in  his  hand,  and 
In  a  short  time  a  shot  was  fired,  and  the  re- 
volver found  lying  on  the  sidewalk  near  where 
defendant  stood.  It  was  defendant's  purpose 
to  go  out  to  practice  target  shooting  the  next 
day. 

It  Is  a  contention  of  appellant  that  the  evi- 
dence is  undisputed  that  the  revolver  was  not 
carried  concealed  upon  the  person  of  the  de- 
fendant A  number  of  the  assignments  of 
error  are  based  upon  this  contention  that 
there  was  no  evidence  to  Justify  the  court  in 
BUinnlttlng  the  case  to  the  Jury,  and  that  the 
court  erred  in  Instructing  the  Jury  on  the  8al>> 
Ject,  and  erred  In  ref  u^bog  to  give  an  instmc- 
tion  aslted  by  the  defendant  based  opoa  the 
assomptlon  that  there  was  not  sufficient  evi- 
dence to  take  the  case  to  the  Jury.  Cases  are 
dted  to  the  point  that  to  constitute  a  coo- 
cealment  the  weapon  must  be  hid  or  conceal- 
ed from  the  view,  etc. 

We  cannot  agree  with  coonael  fbr  appe- 
lant In  his  dalm  that  the  evidence  is  not 
snffldent.  The  clerk  in  the  store  who  sold 
the  cartridges  to  the  defendant  and  loaded 
the  revolver  testifies  that  when  he  loaded  the 
revolver  the  defendant  put  it  in  his  side 
pocket  and  that  it  was  out  ot  view,  and  thab 
be  could  not  see  the  revolver  after  defendant 
put  it  in  Ilia  pocket  and  that  defendant  then 
went  out  of  the  stores  He  ftatnka  the  defend- 
ant put  the  revolver  in  his  left  coat  pocket, 
and  that  be  Ux^ed  at  defendant,  and  that  h« 


could  not  Me  the  iwvOlver;  (3iat  defendant 
turned  around  and  the  pocket  he  had  the  re- 
volver in  was  toward  the  witness;  that 
defendant  was  right  acroes  tl>e  counter  from 
htm,  and  that  as  defendant  turned  aixmnd 
he  turned  his  left  side  toward  the  witness. 
l!tlU8  evidence  as  to  whether  at  that  time  tlie 
weapon'  was  concealed  or  not  is  not  disputed 
by  any  other  witness  except  that  the  defend- 
ant testifies  that  he  put  the  revolver  on  top 
of  a  box  of  matches  and  handkerchief  in  his 
pocket,  which  was  a  shallow  pocket,  and 
says: 

"The  revolver  oould  not  h^  but  be  exposed 
to  view  as  I  bad  it  in  my  pocket." 

This  Is  somewhat  in  the  nature  of  a  con- 
clusion, as  the  witness  does  not  say  that  he 
looked  at  his  pocket  or  saw  the  revolver  ex- 
posed in  his  pocket  Another  witness  testi- 
fies that  afterwards  he  saw  defendant  in  front 
of  a  po<d  hall,  and  saw  defendant  have  a  re- 
Vidver  in  his  hand,  and  that  he  did  not  see  it 
before  that;  that  he  saw  the  revolver  about 
five  minutes  after  he  came  where  defendant 
was;  and  that  defendant  did  not  have  the 
revolver  In  his  hand  when  he  came.  Witness 
did  not  see  where  he  bad  it  Another  wit- 
ness says  that  on  the  night  in  question  he 
saw  defendant  on  the  street  and  saw  him 
have  a  gun  in  his  pocket  The  witness  says 
that  he  is  almost  positive  it  was  in  his  right- 
hand  pocket,  and  that  at  that  time  there  was 
about  half  an  Inch  of  the  butt  sticking  above; 
that  witness  was  dose  to  defendant,  ab»ut 
three  or  four  feet ;  that  it  was  either  in  front 
of  the  pool  hall  or  Just  across  the  street,  he 
does  not  rememlier  which,  but  he  says  be 
saw  the  revolver.  This  witness  did  not  see 
defendant  have  the  revolver  in  his  hand  after 
he  crossed  the  street;  witness  walked  across 
the  street  with  defendant  Another  witness 
testifies  that  he  saw  defendant  on  the  street, 
but  did  not  take  any  particular  notice  of  him, 
and  did  not  see  defendant  have  a  revolver; 
that  he  heard  a  shot  five  or  six  minutes  after 
he  saw  defendant;  was  five  or  six  feet  away; 
did  not  see  any  revolver  in  defendant's  hands; 
saw  a  revolver  lying  on  the  sideiwalk.  This 
Is  the  substance  of  the  testimony,  and  we 
think  it  Is  sufficient  to  take  the  case  to  the 
Jury,  and  that  the  verdlM  has  sufficient  sup- 
port The  court  Instructed  the  Jury  that  the 
words  of  the  statute,  "to  have  concealed  upon 
his  person,"  as  used  in  the  statute,  means  to  - 
have  out  of  sight  upon  his  person.  Tiiia  is  in 
substantial  accord  with  one  of  the  Instruc- 
tions offered  by  the  defendant  But  as  said, 
his  contention  is  that  there  was  no  evidence 
to  show  that  tlie  revolver  was  concealed. 

[2, 8]  2.  It  is  thought  by  appellant  that  the 
county  attorney  was  guilty  of  misconduct  in 
his  dosing  argument  and  in  attempting  to 
introduce  certain  evidence.  The  only  part 
of  the  closing  argument  wlilch  the  defend- 
ant objected  to  was  this: 

"Now  I  abaU  not  go  into  all  these  fellowa 

said,  but  I  will  leave  it  to  you  to  say  whether 

they  are  talking  sense  or  nonsense,  and  wheth- 

I  er  .they  are  t^ing  to  tool  the  joty  and  get 
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the  iistf  to  commit  aome  ridtculoos  tiling  as 

another  jury — " 

At  this  potat  ooonael  for  defendant  object- 
ed, and  the  court  sustained  the  objection. 
This  will  be  considered  in  connection  with 
the  other  alleged  misconduct  and  in  connec- 
tion with  an  in6tructi(m  given  by  the  court. 
Before  the  evidence  for  tbe  state  was  closed 
w©  find  this  record: 

Mr.  Smith:  The  state  offers  in.  evidence  a 
duly  certified  transcript  of  the  testimony  of 
Fred  Powers  when  he  was  sworn  as  a  witness 
in  the  case  of—  (Defendant  objects,  at  this 
time  to  any  reference  to  any  other  case  as  im- 
material ani  improper.) 

The  Court:  It  is  sustained,  because  Fred 
Powers  has  not  been  sworn  as  a  witness  in 
this  case,  and  the  testimony  that  he  may  have 
given  in  some  other  case  is  immaterial  and  in- 
competent. 

Mr.  Smith:  I  want  to  show  by  this  testi- 
mony— 

The  Court:  I  know  what  you  want  to  show, 
and  the  court  says  you  can't  show  it.  (Defend- 
ant objects  to  any  further  offers  as  misconduct 
on  the  part  of  counsel.) 

Mr.  Smith:  It  is  no  misconduct 

Tbo  Court':  Counsel  has  the  ruling  ot  the 
court 

Mr.  Smith :  Will  the  court  allow  me  to  make 
no  record  of  the  showing? 

The  Court:  No,  sir;  the  court  will  not  allow 
you  to  make  any  further  record  than  you  have 
made. 

Mr.  Smith:  "Rie  record  don't  show  what  I 
want  to  do;  what  I  propose  to  offer.  (Defend- 
ant objects  to  the  continued  remarks  of  coun- 
sel as  continued  misconduct  Sustained,  and 
plaintiff  excepta) 

The  state  offers  in  evidence  the  revolver  and 
the  box  of  cartridges.    Here  the  state  rests. 

It  is  possible  that  the  state  would  not  be 
entitled  to  offer  in  evidence  the  certified 
transcript  of  the  testimony  of  a  witness  in 
another  case  without  some  furtlter  founda- 
tion being  laid  that  It  was  the  transcript  of 
his  testimony,  and  that  the  d^endant  did  so 
testify.  But  that  objection  was  not  made. 
It  does  not  appear  what  the  prosecutor's  pur- 
pose was  in  seeking  to  introduce  the  tran- 
script, and  It  is  possible  that  all  the  tran- 
script would  not  be  admissible.  It  may  be 
that  there  were  statements  made  by  defend- 
ant on  another  trial  which  would  be  perfect- 
ly proper  to  show  as  an  admission  of  the  de- 
fendant as  to  some  fact  that  would  be  rele- 
vant and  material  to  some  of  the  issues  in 
the  instant  case;  that  incidentally  this  would 
disclose  that  there  had  been  another  case  of 
.  some  kind  would  be  the  -  defendant's  misfor- 
tune. The  trial  court  would  not  permit  the 
prosecutor  to  show  what  his  purpose  was  or 
to  make  any  further  record.  Tt^  defendant 
did  later  testify  in  this  case,  and  testified: 

"The  revolver  yon  show  me  is  the  one  Ualla- 
bauer  (the  store  clerk)  loaded  for  me;  it  is 
my  revolver." 

To  illustrate:  Had  he  so  testified  on  an- 
other trial,  this  would  be  competent  as  an 
admission  in  view  of  the  fact  that  the  iden- 
tification of  the  revolver  found  on  the  side- 
walk was  not  definitely  shown  to  have  been 
the  defendant's  revolver  by  tlie  witnesses  tes- 
tifying in  tills  case.  Tbe  contention  of  ap- 
peUant  Is.  that  the  proaecotor  was  impropei' 


ly  attempting  to  show  sometblng  ia  i«gai<d 
to  a  former  trial.  He  was  not  permitted  to 
go  that  far,  but  he  was  stopped  by  counsel 
for  defendant  and  by  the  court,  and  nothing 
was  permitted  to  reach  the  Jury  even  In  the 
question  which  would  indicate  the  character 
of  the  other  case  or  the  parties  thereto. 

It  should  be  borne  in  mind  here  that  the 
state  Is  not  asking  a  reversal  because  of  the 
exeloBlon  of  its  offered  testimony,  but  the 
questlmi  is  wliether  the  prosecutor  was  gnUty 
of  miscondnct  In  attempting  to  show  what, 
so  far  as  we  know,  may  have  been-  perfectly 
proper  as  an  admission  of  some  matter 
given  by  him  on  the  trial  in  anotJier  case. 
As  to  this  matter  and  the  part  ot  the  ctoslog 
argument  objected  to,  the  couirt  sustained  the 
defendant's  objection  and  instructed  the 
Jury: 

"Somettiing  has  been  said  by  couosd  for  tiM 
state  with  reference  to  'another  case,'  but  yon 
are  instructed  that  the  defendant  is  on  trial 
upon  charges  preferred  in  this  indictment  and 
in  considering  this  case  yoa  will  give  no 
thought  to  any  other  case,  and  determine  this 
case  solely  ui>on  the  testimony  that  has  been 
received  upon  tliis  trial." 

We  think  there  was  no  misconduct  in  the 
county  attorney's  making  the  offer,  and  if 
there  was  any  in  regard  to  the  sentence 
referred  to  in  the  closing  argument  it  was 
cured  by  the  court  sustaining  the  objections 
and  by  the  Instruction  referred  to.  It  is  our 
conclusion  that  there  was  no  prejudicial  er- 
ror at  this  point 

[4]  There  are  some  other  minor  matters 
which  we  shall  refer  to  briefly.  The  instruc- 
tion asked  by  the  defendant  are  for  the  most 
part  argumentative.  Wliat  has  already  been 
said  covers  others  as  to  the  law  of  the  case, 
and  the  fact  that  it  is  necessary  fliat  the 
weapon  should  be  concealed,  and  others  are 
covered  by  instructions  given  by  the  court. 
A  clause  In  instruction  No.  2  given  by  the 
court  on  the  question  of  reasonable  doubt  Is 
criticized.    This  clause  Is  as  follows: 

"It  is  your  duty  to  seek  the  tratb,  and  not 
to  hunt  for  doubts.  A  fanciful,  forced,  or  cap- 
tious doubt  is  not  a  reasooairie  doubt" 

The  ezceptiod  to  this  Instruction  taken  at 
the  tilal' gives  no  reason  why  the  language 
used  la  improper,  and  couns^  has  not  in 
argument  here  advised  us  as  to  what  be 
claims  is  objectionable  in  'this  language. 
No  other  part  of  this  Instruction  is  complain- 
ed of. 

[f]  A  part  of  Instructien  No.  5  given  hy 
the  court  is  criticized.  In  Uii*  the  court  re- 
fers to  the  fact  that  counsel  for  d^endant 
in  argument  bad  mentioned  the  punishment 
that  might  be  pronounced  by  the  court  ia 
ease  of  defendant's  conviction,  and  t(M  the 
Jury  that  the  duty  and  raspoosibUity  in  that 
respect  was  for  the  court,  and  that  the  duty 
and  responsibility  of  the  Jnry  ends  when 
they  shall  have  °  determined  from  the  testi- 
mony whether  defendant  is  guilty  or  not 
guilty  of  the  offense  charged.  We  are  dted 
to  no  case  by  appellant  to  sustain  his  conten- 
tion that  the  Instructien  Is  Improper.    The 
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point  seems  to  have  been  ruled  against  ap- 
pellant's contention  In  State  v.  McGbuey,  153 
Iowa,  at  page  312, 133  N.  W.  678.  There  may 
be  some  other  of  these  minor  matters  not 
QtedficaUy  noticed,  but  th^  have  all  been 
considered. 

[t]  3.  It  is  thought  by  appellant  that  In 
view  of  defendant's  youth  the  court  should 
not  have  imposed  the  extreme  penalty,  and  In 
this  we  are  Inclined  to  agree.  We  recognize 
the  fact  that  in  many  cases  the  trial  court 
may  be  aware  of  local  conditions  which  are 
not  known  to  the  appellate  court,  and  ordi- 
narily we  are  not  disposed  to  Interfere  with 
the  discretion  of  the  trial  court  In  the. mat- 
ter of  sentences.  It  is  no  doubt  true  that 
the  purpose  of  the  Legislature  in  Increasing 
the  penalty  for  this  offense  was  to  discourage 
the  carrying  of  concealed  weapons.  Reasons 
are  given  In  argument  why  In  some  cases 
the  extreme  penalty  should  be  imposed.  In 
pronouncing  sentence,  the  remarks  of  the 
trial  court  were  taken  down  and  made  of 
record,  and  the  court  stated  in  part: 

"You  know  better  than  I  do  what  followed 
as  a  result  of  your  carrying  a  concealed  weap- 
on. While  you  have  been  acquitted  of  the 
charge  preferred  against  yon  on  which  you  were 
tried  for  what  did  happen  on  account  of  your 
carrying  a  concealed  weapon,  the  court  feels 
that  this  statute  was  passed  in  order  that  cases 
arising  as  this  one  did  may  afford  some  ade- 
quate punishment  for  carrying  concealed  weap- 
ons, under  the  statute,  in  view  of  the  results." 

Though  It  does  not  appear  in  the  record, 
it  is  conceded  in  argument,  substantially, 
that  the  revolver  was  dropped  and  in  some 
way  discharged  and  killed  a  bystander,  and 
that  this  is  the  matter  referred  to  by  the 
court  In  the  remarks  before  quoted.  It  is 
lil^ewlse  conceded  that  defendant  was  tried 
for  manslaughter  and  acquitted.  But  it  does 
not  appear,  and  it  Is  not  claimed,  that  the 
fact  that  the  defendant's  revolver  was  con- 
cealed on  his  person  a  part  of  the  time  had 
anything  to  do  with  the  discharge  of  the  weap- 
on and  the  killing.  The  inference  we  draw 
from  the  little  information  we  have  on  this 
is  that  it  was  dropped  In  some  manner  when 
the  defendant  had  it  in  bis  hand.  However 
this  may  be,  we  are  unable  to  see  how  the 
concealment  of  the  weapon,  and  that  is  the 
gist  of  the  offense  under  the  "statute,  could 
have  anything  to  do  with  its  discharge^ 
There  is  no  claim  either  that  there  was  any 
altercation  between  defendant  and  the  person 
killed.  Neither  is  it  claimed  that  the  extreme 
penalty  was  Imposed  because  the  offense  for 
whidi  defendant  was  convicted  was  not  his 
first  offense.  As  we  understand  the  record, 
it  was  on  the  ground  before  stated.  Tlie 
statute  as  it  now  reads  (section  477511a, 
Code  Supp.  1913)  is  that  the  punishment 
shall  be  a  fine  not  more  than  $500,  or  by  im- 
prisonment not  more  than  2  years,  or  by  both 
such  fine  and  Imprisonment,  provided  that  in 
case  of  the  first  offen.se  the  court  may  in  its 
disoretlou  reduce  the  punishment  to  imprison- 


ment in  the  county  Jail  for  «  tenn  not  more 
than  3.  months,  or  a  fine  of  not  more 
than  $100.  From  anything  appearing  In  the 
record  or  in  argument,  we  U^nk  we  ought 
not  to  infer  that  a  young  man  of  the  age  of 
defendant  has  been  In  ttie  habit  of  carrying 
concealed  weapons. 

Under  all  the  circumstances  before  us,  we 
reach  the  conclusion  that  the  punishment  of 
the  defendant  ought  not  to  be  more  than  a 
Jail  sentence,  and  the  Judgment  will  be  re- 
duced to  30  days  in  the  county  Jail  of  Chero- 
kee county,  and  bis  sentence  is  reduced  to 
30  days  in  the  connty  Jail  of  Cherokee  coun- 
ty, to  which  he  will  be  committed. 

As  so  modified,  the  Judgment  Is  affirmed. 

OATNOR,  O.  J.,  and  WflDAVBR  and  STEV- 
E3NS,  J  J.,  concur. 


TAYLOR  v.  MINNEAPOLIS  &  ST.  L.  R.  OO. 

(No:  31419.) 

(Supreme  Court  of  Iowa.     June  25,  1917.) 

1.  NEQuaxNCB  «s»136(24)  —  Tubniabuss  — 
Question  fob  Jubt. 

In  an  action  for  personal  injuries  sustained 
by  a  child  in  playing  upon  a  turntable,  whether 
it  was  negligence  on  the  part  of  defendant  to 
leave  the  turntable  unlocked  and  unguarded, 
held,  under  the  evidence,  for  the  jury. 

[fid.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  ff  314,  816.] 

2.  Neqlioence  9=925— Tubntabiab. 

If  a  railroad  company  owning  a  turntable 
locates  it  and  maintains  it  at  a  place  where  it 
naturally  attracts  the  attention  of  children,  and 
entices  them  to  play  upon  it,  and  leaves  it  un- 
locked and  unguarded,  such  company  is  charge- 
able with   negligence. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent.  Dig.  g§  35-38.] 

Appeal  from  District  Court,  Palo  Alto 
County ;  D.  F.  Coyle,  Judge. 

Action  to  recover  damages  for  personal  in- 
Jury.  Trial  to  a  Jury ;  verdict  and  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

.  Bumqulst  &  Joyce,  of  Ft  Dodge,  for  appel- 
lant Daniel  Kelly  and  B.  A.  &  W.  H.  Mor- 
Ung,  all  of  Emmetsburg,  for  expellee. 

WEAVER,  J.  The  plaintiff,  a  child  of 
eight  years,  was  injured  while  playing  upon  a 
turntable  owned  and  maintained  by  the  de- 
fendant railway  company  at  Ruthven,  Iowa. 
Suing  by  his  next  friend,  he  alleges  that  the 
turntable  was  a  dangerous  device  of  such 
character  as  to  be  especially  attractive  to 
children,  and  was  negligently  maintained  by 
the  defendant  as  a  point  near  the  public 
highways  and  pubUc  places  of  the  town,  and 
that  for  a  long  period,  as  defendant  well 
knew,  the  children  of  the  vicinity  had  been 
In  the  habit  of  resorting  to  and  playing 
around  and  vpon  it  It  is  further  charged 
that  defendant  negligently  failed  to  guard 
or  protect  said  turntable  by  any  lock  or  other 
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device  to  pKY^it  ItB  Mug  operated  or  made 
use  of  as  a  place  or  Instrument  of  play,  and 
that  plaintiff  was  thereby  attracted  and  lured 
Into  making  such  use  of  It,  and  in  so  doing 
received  the  Injury  of  which  he  complains. 
The  defendant  admits  its  corporate  capacity 
and  Its  ownership  of  the  turntable,  but  denies 
all  other  allegations  of  the  petltltm.  On  trial 
to  a  Jury  there  was  a  verdict  for  the  plaintiff 
tor  fl.OOO,  and  from  the  Judgment  entered 
thereon  this  appeal  has  been  taken. 

[1]  In  presenting  Its  appeal  to  this  court 
the  appellant  submits  but  one  proposition, 
and  that  Is  that  the  plaintiff's  evidence  Is 
Insufficient  to  sustain  the  diarge  of  negli- 
gence on  the  part  of  defendant.  The  thought 
of  counsel  Is  that  the  turntable  Is  shown  to 
be  upon  the  defendant's  own  premises  and  at 
such  distance  from  any  public  way  or  other 
place  of  public  resort  where  children  could 
be  reasonably  expected  to  go  or  to  be  exposed 
to  temptation  therefrom,  it  should  be  held  as 
a  matter  of  law  that  no  lack  of  reasonable 
care  upon  the  company's  part  has  b^n 
shown. 

It  is  true,  as  counsel  suggest,  that  the  own- 
er of  a  turntable  or  other  lawful  device  of  a 
kind  to  naturally  and  strongly  attract  the 
attention  of  children  of  tender  years  is  not 
bound  to  so  guard  or  protect  It  as  to  abso- 
lutely Insure  It  against  their  approach  or  in- 
terference. It  Is  also  true  that  such  device 
may  be  so  far  removed  from  public  access 
and  from  places  to  wbldi  the  public  is  ac- 
customed 'to  resort  as  to  fully  Justify  the 
owner  In  assuming  that  It  may  be  left  unlock- 
ed and  unguarded  without  being  chargeable 
with  negligence.  In  our  Judgment,  however, 
the  showing  made  in  this  case  on  behalf  of 
the  defendant  Is  not  of  such  conclusive  char- 
acter as  to  require  the  withdrawal  of  the 
question  of  negligence  from  the  Jury.  While 
It  is  shown  that  the  turntable  Is  located  some 
900  feet  from  the  defendant's  depot,  and  per- 
haps 400  feet  outside  ot  the  platted  part  of 
the  town,  and  that  the  lands  Immediately 
adjoining  are  open  fields  unimproved  by  resi- 
dences, there  is  also  evidence  from  which  the 
Jury  could  properly  find  that  for  two  years 
or  more  the  public,  including  children,  had 
been  accustomed  to  walk  or  travel  along  de- 
fendant's track  and  right  of  way  past  the 
turntable;  that  children  were  in  the  habit  of 
playing  on  and  atwut  the  turntable,  and  that 
the  plaintiff  was  not  the  first  child  who  had 
been  Injured  thereon.  Whether  the  turnta- 
ble was  In  any  manner  inclosed  or  protected 
by  fence  is  a  matter  of  dispute  between  the 
witnesses.  It  is  undisputed  that  it  was  un- 
locked and  unfastened  and  was  capable  of 
being  revolved  or  operated  by  the  efforts  of 
the  children  using  It  as  a  place  of  play.  AH 
these  things  are  of  a  character  such  as  must 
have  been  known  to  the  servants  and  agents 
of  the  defendant  In  charge  of  the  road  at 
that  place,  and  the  danger  so  created  was  of 
such  Obvious  (Aaracter  we  cannot  say  as  a 


matter  of  law  that  no  duty  was  Imposed  upon 
defendant  to  guard  against  It. 

[J]  Injuries  to  Alldren  upon  turntables  are 
so  many  and  so  frequent  that  they  have  been 
the  subject  of  consideration  by  a  very  large 
proportion  of  all  the  courts  of  this  country. 
They  have  given  rise  to  two  differing  and  Ir- 
reconcilable theories  of  the  law  by  wtaldi 
they  are  governed,  but  the  question  Is  thor- 
oughly settled  in  tUs  jurisdiction  that  If  the 
company  owning  such  device  locates  it  or 
maintains  it  at  a  place  where  it  naturally 
attracts  the  attention  of  children,  and  en- 
tices them  to  play  upcm  it,  and  leaves  it  un- 
locked and  unguarded,  then  such  company  is 
chargeable  with  negligence.  See  Eidglngton 
V.  Railroad  Co.,  116  Iowa,  410,  90  N.  W.  95, 
57  li.  R.  A.  661,  and  later  decisions  of  tms 
court  In  which  that  precedent  has  been  ap- 
plied and  followed.  There  Is  no  question  of 
contributory  negligence  raised  by  counsel  and 
upon  the  single  ground  of  appeal,  the  suffi- 
ciency of  the  proof  of  defendant's  negligence, 
we  hold  the  trial  court  did  not  err. 

The  case  called  to  our  attention  by  appel- 
lant (Railroad  Oo.  v.  Bell,  81  lU.  76,  25  Am. 
Rep.  269),  while  quite  parallel  with  the  in- 
stant case  in  some  of  its  material  facts,  is 
not  at  all  Inconsistent  with  the  concluedon 
here  reached,  because  it  was  there  made  to 
appear  that  the  turntable  was  located  at  a 
place  where  the  public  were  not  In  the  habit 
of  passing,  and  there  was  no  showing,  as  In 
this  Instance,  that  children  had  long  been 
accustomed  to  play  upon  it.  That  the  loca- 
tion of  the  turntable  need  not  be  within  the 
limits  of  the  town  before  the  rule  of  the  E!dg- 
ington  Case  is  applicable,  see  Railroad  Co.  v. 
Fltzsimmons,  22  Kan.  686,  31  Am.  Rep.  203. 

For  the  reasons  above  stated,  the  judgment 
of  the  trial  court  is  affirmed. 

GATNOR,  C.  J.,  and  PRESTON  and  STE- 
VENS, JJ.,  concurring. 


RADER  V.  ELLIOT.    (Mo.  31228.)  * 
(Supreme  C!ourt  of  Iowa.    June  26,  1917.) 

1.  Phtsioiahb  Awn  Subobonb  «=322— Vktkb- 

INABIAN. 

The  good  faith  of  one  assuming  to  act  as 
a  veterinarian  without  a  license,  as  required 
by  Code  Supp.  1913,  |  25381,  cannot  be  sabsti- 
tuted  for  the  express  requirements  of  the  stat- 
ute, nor  1b  it  sufficient  to  show  that  such  per- 
son actually  had  the  qualifications  of  a  veteri- 
nary, and  he  cannot  recover  for  services  rendered 
as  a  veterinary  without  having  a  license  as  such. 
[Eid.  Note.— For  other  cases,  see  Physidana 
and  Surgeons,  Cent  Dig.  (  61.} 

2.  PHTBICIARS  AMD   SUBOXONB  «=322— VSCBB- 

IRABIAN. 

A  veterinary  who  assumed  to  diagnose  an 
ailment  as  cholera,  and  who  then  assnmed  to 
administer  the  virus  and  serum  treatment  there- 
for, was  practicing  as  a  veterinary  both  in  the 
diagnoBis  and  in  the  treatment,  so  that  although 
(jode  Supp.  1913,  §  2638w5,  stating  the  requi- 
sites for  authority  to  administer  bog  cholera 
serum,  does  not  require  that  a  person  so  author- 
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i>ed  be  a  Tetarinazy,  yet  he  could  not  recover  i 
for  his  ser\dces  in  the  absence  of  compliance  with 
Code  Supp.  1913,  J  2538i,  requiring  a  license 
to  practice  as  a  veterinary. 

[Ed.  Note.— For  other  casea,  see  Physicians 
and  Surgeons,  Gent  Dig.  {  61.) 

Appeal  from  District  Oonrt,  Jobnaon  Ooun- 
ty;  R.  P.  Howell.  Judge. 

Action  at  law  to  recoT»  $318  for  serv- 
ices rendered  to  the  defendant  by  plalntUT  in 
the  vaccination  of  hogs.  It  was  alleged  that 
sQch  was  the  agreed  value  of  the  services. 
The  defendant  admitted  the  services,  but  de- 
nied the  value  thereof.  He  further  averred 
that  at  the  time  of  his  employment  of  the 
plaintiff,  such  plaintiff  professed  to  be  a  vetr 
erinary  surgeon  duly  authorized  to  practice 
as  such,  and  that  the  defendant  employed 
bim  as  such ;  that  all  the  services  performed 
by  plaintiff  for  defendant  were  in  pursuance 
of  such  employment  as  a  supposed  veteri- 
nary; that  in  truth  the  plaintiff  had  not  at 
that  time  received  from  the  state  board  of 
examiners  any  certificate  authorizing  him'  to 
practice;  that  his  contract  of  employment 
with  the  defendant  was  in  violation  of  the 
law  on  his  part,  the  defendant  believing  him 
to  be  duly  authorized.  The  trial  court  sub- 
mitted to  the  Jury  the  question  of  fact  wheth- 
er the  services  rendered  by  the  plaintiff  for 
which  compensation  is  claimed  were  so  ren- 
dered by  him  as  a  purported  veterinary  and 
instructed  that  If  the  affirmative  were  found 
on  sudi  question  of  fact,  the  verdict  should 
be  for  the  defendant  The  verdict  was  for 
tbe  defendant.  From  the  judgment  entered 
thereon,  tbe  plaintiff  has  appealed.    Affirmed. 

Milton  Remley,  of  Iowa  City,  for  appellant. 
Dutcher,  Davis  &  HambreCbt,  of  Iowa  City, 
for  appellee. 

BVANS,  J.  Some  time  prior  to  July  13, 
1914,  the  plaintiff  located  at  Oxford,  Iowa, 
and  publl(iy  advertised  himself  as  a  veteri- 
nary surgeon.  The  defendant,  a  farmer,  re- 
lying upon  the  advertisement,  called  the  plain- 
ttfl  as  a  veterinary  to  examine  his  hogs,  some 
of  whlcb  were  sick.  The  plaintiff  came  on  July 
13th  and  examined  tbe  hogs,  and  diagnosed 
their  aliment  and  administered  medicine.  He 
diagnosed  the  aUment  at  that  time  as  some- 
thing other  than  cholera,  but  the  treatment 
was  not  successful.  On  July  22d  be  made  a 
further  diagnosis  and  declared  the  aliment 
to  be  cholera.  At  plaintiffs  request  be  pro- 
ceeded to  treat  tbe  hogs  for  cholera  by  means 
of  vaccination  with  virus  and  serum.  He 
told  tbe  plaintiff  that  the  expense  would  be 
at  the  rate  of  $15  per  bottle  of  serum  used. 
About  21  bottles  were  used.  The  treatment 
was  only  partially  successful,  the  mortality 
being  very  great  At  the  time  this  service 
was  rendered  the  plaintiff  bad  no  lawful 
right  to  practice  as  a  reterl^ary  in  the  state 
of  Iowa.  Section  25881,  Code  Supplement, 
specifies  the  preliminary  conditions  which 
much  be  complied  with  before  any  person  is 
authorized  to  practice  as  a  veterinary  with- 


in this  state.  These  oondltions  leqnize  an 
examination  of  the  applicant  by  the  state 
board  of  examiners,  the  payment  of  a  $16 
fee,  the  Issuance  of  a  certificate  or  license 
signed,  by  the  members  of  the  board,  the  le- 
cording  of  such  license  in  the  county  where 
the  applicant  proposes  to  practice,  and  tbe 
payment  of  the  recording  fee.  By  the  provi- 
sions of  section  26381,  Code  Supplement,  it  Is 
made  a  misdemeanor  for  any  person  to  prac- 
tice as  a  veterinary  before  such  conditions 
have  been  compiled  with. 

[1]  For  the  plaintiff  it  is  put  forward  that 
prior  to  July  13th  he  had  taken  the  examina- 
tion before  the  board  of  medical  examiners; 
that  he  had  been  orally  Informed  by  some  of 
tbe  examiners  that  he  would  receive  a  li- 
cense; that  the  license  was  subsequently  Is- 
sued on  September  1,  1914.  Whether  It  was 
ever  recorded  does  not  appear.  By  reason 
of  the  foregoing  it  ia  urged  that  plaintiff  act- 
ed in  good  faith,  and  that  the  Issuance  of  a 
license  on  September  let  pursuant  to  an  ex- 
amination had  prior  to  July  12th  was  evi- 
dence of  his  qualification  as  of  the  date  of 
such  examination.  However,  it  must  be 
said  that  the  good  faith  of  the  plaintiff  can- 
not be  accepted  as  a  substitute  for  the  ex- 
press requirements  of  the  statute.  Nor  will 
it  suffice  the  plaintiff  to  show  that  he  had  in 
fact  the  qualifications  of  a  veterinary.  In 
a  legal  sense  he  was  not  a  veterinary,  nor 
was  he  authorized  to  practice  as  a  veter- 
inary, nor  to  advertise  himself  as  such  until 
he  had  received  his  license  and  recorded  the 
same.  It  necessarily  follows  as  a  legal  con- 
sequence that  he  woe  not  entitled  to  recover 
for  services  rendered  as  a  veterinary.  This 
legal  propositloa  is  conceded  by  the  plaintiff, 
and  we  need  not  dte  authorities  thereto. 

[2]  However,  it  is  further  ui^;ed  for  the 
plaintiff  that  the  services  for  whlcb  he  sues 
were  not  rendered  by  him  as  a  veterinary; 
that  the  administration  of  virus  and  serum 
for  the  treatment  of  cholera  is  a  special  serv- 
ice recognized  by  the  statute,  and  may  be 
I)erformed  by  any  person  who  shall  obtain 
an  appropriate  permit  from  the  State  Biologi- 
cal Laboratory.  The  provisions  of  the  stat- 
ute thus  relied  on  are  found  In  section 
2538w5,  Code  Supplement  This  section  pro- 
vides generally  that  no  person  shall  use  such 
materials  who  shall  not  have  first  taken  a 
course  of  "special  instruction  In  reference  to 
such  use"  to  the  satlsfacticm  of  the  director 
of  the  laboratory,  who  shall  thereupon  issue 
a  permit  to  such  person.  The  plaintiff  had 
taken  such  course  and  had  received  from  the 
director  of  the  laboratory  a  permit  He  con- 
tends therefore  that  he  was  authorized  nn- 
der  sudi  permit  to  vaccinate  the  defendant's 
hogs,  regardless  of  the  question  of  his  au- 
thority to  practice  as  a  veterinary.  If  the 
act  of  the  plaintiff  In  administering  the  virus 
and  serum  could  stand  severed  and  inde- 
pendent of  bis  attempted  practice  as  a  vet- 
erinary, there  would  be  much  force  in  his 
position.     Unlawful  acts  frequently  If  not 
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usually  iBclnde  as  a  part  of  the  scheme  of 
conduct  acts  which,  standing  alone,  would 
be  lawful.  This  joining  of  the  lawful  with 
the  unlawful  does  not  forbid  the  considera- 
tion of  such  lawful  acts  as  a  part  of  the 
greater  whole.  Jhe  carrying  out  of  an  un- 
lawful conspiracy  usually  Involres  the  do- 
ing of  many  acts  which  of  themselves  would 
be  lawful  and  harmless.  As  parts  of  a  con- 
spiracy, even  lawful  acts  become  unlawful. 
Granting  in  the  case  at  bar  that  a  person  not 
a  veterinary  could  lawfully  administer  the 
Virus  and  senirn  treatment  upon  cholera 
hogs  under  permit  from  the  director  of  the 
laboratory,  it  does  not-  necessarily  follow  that 
the  act  of  plaintiff  in  doing  so  under  the 
circumstances  here  appearing  was  lawful. 
It  Is  also  true  that  even  a  veterinary  may 
not  administer  this  treatment  without  a 
permit  from  the  director  of  the  laboratory. 
Such  permit  will  also  be  d^endent  upon 
previous  special  instruction  on  the  subject 
Such  special  instruction  being  had  and  per- 
mit issued,  a  veterinary  may  include  sudi 
treatment  in  his  veterinary  work.  Manifest- 
ly such  a  veterinary  must  be  deemed  by  rea- 
son of  his  learning  and  experience  to  be  es- 
pecially suitable  for  administering  such 
treatment  This  is  so  particularly  because 
proper  dlagrnosls  is  a  necessary  condition  to 
successful  treatment  A  permit  from  the 
director  of  the  laboratory  to  use  the  virus 
and  serum  does  not  confer  authority  upon 
such  permit  holder  to  assume  to  diagnose 
the  ailments  of  animals.  This  work,  is  with- 
in the  domain  of  the  veterinary.  No  patron 
would  wish  to  administer  the  virus  and  se- 
rum treatment  without  first  being  assured  of 
a  proper  diagnosis  of  tlie  ailment  by  a  com- 
petent veterinary.  Before  selecting  any  per- 
son to  administer  the  treatment  he  would 
want  first  to  know  from  competent  diagnosis 
that  the  treatment  was  necessary.  Naturally 
therefore  he  might  prefer  •  to  select  a  vet- 
erinary who  was  competent  both  to  diagnose 
and  to  administer  treatment  We  think  It 
clear  that  a  veterinary  who  assumed  to  diag- 
nose an  ailment  as  cholera,  and  who  then 
assumed  to  administer  the  virus  and  serum 
treatment  therefor,  should  be  deemed  to  be 
,  practicing  as  a  veterinary  both  in  the  diag- 
nosis and  In  the  treatment.  This  Is  the 
precise  attitude  assumed  by  the  plaintiff.  He 
assumed  to  act  as  a  veterinary  in  the  diagno- 
sis of  the  ailment,  and  he  proceeded  to  treat 
the  same  under  the  same  assumption.  From 
the  evidence  in  this  record  it  cannot  be  as- 
sumed that  the  defendant  would  have  em- 
ployed him  at  all  either  for  diagnosis  or  for 
treatment  If  he  had  known  that  he  was  not 
authorized  to  practice  as  a  veterinary.  The 
provisions  of  the  statute  which  were  violated 
by  the  plaintiff  were  Intended  for  the  pro- 
tection of  the  defendant  and  others  similarly 
situated,  and  In  the  making  of  his  defense  he 
has  only  availed  himself  of  the  protection 
thus  Intended. 


On  the  evidence  in  this  record  there  la 
little  room  for  claiming  that  the  acts  of  the 
plaintiff  In  administering  the  treatment  are 
severable  from  his  acta  of  diagnosis  and 
practice  as  a  veterinary.  There  was  an  ea* 
sentlal  unity  between  diagnosis  and  treat- 
ment, both  of  which  were  changed  in  the 
course  of  his  efforts  to  serve  the  defendant 
Nevertheless  the  trial  court  submitted  the 
question  to  the  jury  as  a  question  of  fact 
whether  the  plaintiff  purported  to  act  as  a 
veterinary  surgeon  in  administering  the 
treatment  In  question.  The  finding  of  the 
jury  could  not  well  have  lieen  otherwise. 
The  record  fully  sustains  the  verdict 

The  judgment  below  is  therefore  affirmed. 

GATNOR,  O.  J.,  and  LADD  and  8AIJNG- 
BB,  JJ.,  concur. 


LYNCH  y.  KATHMANN  etal.    (No.  31060.) 
(Supreme  Court  of  Iowa.    June  2S,  1917.) 

1.  Phtsicians  and  Surgeons  «=35(1)— Pbac- 

TiCE  OF  Medicinet— Certificate. 
The  requirements  of  Code,  Sg  2676,  2577. 
2680,  that  before  engaging  in  the  practice  or 
medicine  a  certificate  must  be  obtained  and  filed 
by  each  person  attempting  to  practice  medicine 
in  the  state  are  mandatory,  and  no  one  can  en- 
gage in  such  practice  nntil  be  has  complied  with 
all  the  statutory  requirements. 

[IM.  Note.— For  other  cases,  see  Fhysldana 
and  Surgeons,  Cent  Dig.  {  5.] 

2^  Phtsicians  and  Stiboeons  9s>22— Bbcov- 
EBT  of  Cohpbnsation— Fimho  of  Cebtifi- 

CATE. 

A  physician  who  had  tailed  to  comply  with 
Code,  I  2577,  requiring  him  to  file  a  certificate 
for  record  in  the  office  of  the  county  recorder, 
could  not  maintain  an  action  for  the  value  of 
services  rendered,  tboagh  his  failure  was  due  to 
no  intent  to  evade  the  law,  but  to  a  misappre- 
hension induced  by  the  clerk  of  the  district  court 
as  to  the  proper  office  in  which  to  file  the  certifi- 
cate. 

[Ed.  Note.— For  other  cases,  see  Physidans 
and  Surgeons,  Cent  Dig.  g  51.] 

Appeal  from  District  Court,  Carroll  Coun- 
ty ;   E.  G.  Albert,  Judge. 

Action  to  recover  on  an  account  for  medical 
services.  Defendants  plead  that  plaintiff  had 
failed  to  record  his  certificate  In  the  office 
of  the  county  recorder.  Judgment  for  de- 
fendants for  costs.  Plaintiff  appeals.  Af- 
firmed. , 

Douglas  Rogers,  of  Manning,  and  Reynolds 
&  Meyers,  of  Carroll,  for  appellant  L.  H. 
Salinger,  of  Carroll,  for  appellees. 

STEVENS,  J.  Plaintiff  alleges  in  Ills  peti- 
tion that  he  is  a  regularly  qualified,  licensed, 
and  practicing  physician  and  surgeon  in  Car- 
roll county,  Iowa,  and  that  during  the  time 
between  September  7,  1913,  and  December 
29,  1914,  he  rendered  professional  services 
to  the  defradants  of  the  reasonable  value  of 
$361,  and  asks  judgment  therefor.  The  de- 
fendants answered  In  two  counts,  admitting 
that  plaintiff  rendered  services,  and  In  count 
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2  of  bis  ftoswer  pleaded  as  a  special  defense 
that,  notwlthstandlnK  plaintiff  was  a  regular- 
ly licensed  pbysldan  and  surgeon,  be  had  not 
caused  his  certificate  to  be  rec(«ded  tn  tbe 
oflScd  of  the  county  recorder  of  Carroll  coun- 
ty as  required  by  section  2577  of  the  Code, 
and  that  he  cannot  maintain  the  action. 

Plaintiff  demurred  to  count  2  of  defend- 
ant's answer  upon  the  ground  that  the  facts 
stated  did  not  constitute  a  defense  to  plaln- 
tUTs  petition.  Tbe  demurrer  was  overruled, 
and  plaintiff  filed  a  reply  In  substance  air 
leging  that  the  state  board  of  medical  ex- 
aminers of  the  state  of  Iowa,  after  due  ex- 
amination, Issued  to  plaintiff  a  certificate 
authorizing  him  to  practice  as  a  physician 
and  surgecm  In  the  state  of  Iowa,  which,  on 
tbe  2d  day  of  August,  Idll,  be  caused  to  be 
recorded  In  tbe  office  of  the  clerk  of  the  dis- 
trict court  of  Carroll  county,  Iowa,  in  a  book 
In  said  office  entitled  "Register  of  Physicians 
and  Mldwlves,"  and  that  sfild  registration 
was  In  full  compliance  with  the  laws  of  the 
state  of  Iowa  with  reference  to  the  recording 
and  registering  of  said  certificate,  that  he 
was  informed  by  the  clerk  that  said  registra- 
tion was  in  full  compliance  with  the  laws  of 
tbe  state  of  Iowa  with  reference  to  the  re- 
cording and  registering  of  said  certificate,  and 
that  be  believed  and  relied  on  said  Informa- 
tion. 

The  defendant  demurred  to  plalntitr's  reply 
up<ni  substantially  tbe  same  grounds  as  to  his 
petition.  The  demurrer  was  sustained,  to 
which  ruling  of  the  court  the  plaintiff  duly 
excepted.  Plaintiff  thereupon  elected  to 
stand  on  his  pleadings  and  refused  to  plead 
further,  whereupon  bis  petiti<m  was  dismiss- 
ed and  Judgment  enter^  tn  favor  of  the  de- 
f«idant  as  above  stated. 

I.  Section  2676  of  the  Code  authorizes  tbe 
physicians  of  tbe  state  board  of  health,  act> 
ing  as  a  board  of  examiners,  to  examine'  con- 
dldates  for  certificates  to  practice  medlciiie  In 
tbe  state  of  Iowa,  and  also  to  prescribe  what 
examination  shall  be  required  of  such  candi- 
dates, and  authorizes  fire  members  of  tbe 
board  to  Issue  a  certificate  to  such  candidates 
as  shall  have  passed  the  required  examina- 
tion. 

Section  2577  of  the  Code  provides  that: 

The  bolder  of  a  certificate  issued  by  the  board 
of  examiners  "*  •  •  ghall,  before  engaging 
in  the  practice  of  medicine,  file  the  same  for  rec- 
ord in  the  office  of  the  recorder  in  the  county 
in  which  he  resides.    *    •    • "  ■ 

Section  2580  of  the  Code,  so  tur  as  material 
to  this  case,  is  as  follows: 

"Any  person  who  •  »  ♦  shall  practice  med- 
icine, surgery  or  obstetrics  in  the  state  without 
having  first  obtained  and  filed  for  record  the 
certificate  herein  required,  and  who  is  not  em- 
braced in  any  of  the  exceptions  contained  in  this 
chapter,  •  •  •  is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not 
less  than  three  hundred  •  •  •  nor  more  than 
five  hundred  dollars,  and  costs  of  prosecution, 
and  shall  stand  committed  to  the  county  jail 
until  such  fine  is  paid." 

All  of  the  states  have  enacted  laws  pre- 
scribing the  auallfications  of  applicants  and 


the  oondltioDs  upon  wbldi  oerttfioates  to 
practice  medicine  shall  be  Issued  to  such  ap- 
plicants and  regulating  the  practice  of  medi- 
cine. The  constitutionality  of  such  statutes 
has  been  tested  in  various  states,  but,  so  far 
as  we  are  able  to  find,  all  reasonable  condi- 
tions and  regulations  have  been  uniformly 
sustained  by  the  courts. 

That  the  state  may  determine  what  acts 
constitute  practice  as  a  physician  and  may 
Impose  conditions  on  the  exercise  of  that 
privilege  was  held  In  State  v,  Mosher,  78 
Iowa,  321,  43  N.  W.  202;  State  v.  BaIr,  112 
Iowa,  466,  84  N.  W.  632,  51  L.  B.  A.  776; 
State  V.  Corwln,  161  Iowa,  420,  131  N.  W. 
659. 

No  statutes  of  this  state  are  assailed  upon 
this  appeal,  but  It  la  argued  on  behalf  of  ap- 
pellant that  a  certificate  was  Issued  to  him 
by  the  state  board  of  medical  examiners,  and 
that  he  attempted  In  good  faith  to  comply 
with  the  laws  requiring  tbe  recording  there- 
of by  filing  the  same  for  reowd  in  tbe  office 
of  the  clerk  of  the  district  court,  and  that 
he  believed  he  had  fully  compiled  therewith 
and  was  entitied  to  practice  medicine. 

The  foregoing  statutes  require  the  holder 
of  a  certificate  to  practice  medldne  before 
engaging  in  the  practice  thereof  to  cause  such 
certificate  to  be  filed  for  record  in  the  ofiice 
of  the  county  reccwder,  and  that  same  be 
recorded  by  the  county  recorder  in  a  book 
kept  for  that  purpose.  The  same  section  re- 
quires that  the  record  thereof  shall  be  open 
for  public  Inspection. 

Section  2580  makes  It  an  Indictable  mis- 
demeanor for  any  one  to  engage  In  the  prac- 
tice of  medicine  In  this  state  without  first  hav- 
ing obtained  and  filed  a  certificate  for  record 
to  the  office  of  the  county  recorder  as  re- 
quired by  section  2677.  The  language  of  the 
statute  is  "without  having  first  obtained  and 
filed  lor  record  the  certificate  herein  re- 
quired.   *    •    •" 

[1]  The  obtaining  and  recording  of  the 
certificate  are  conditions  precedent  to  his 
rl^t  to  engage  In  the  practice  of  medlclue. 
He  cannot  lawfully  do  so  until  he  has  com- 
piled with  the  laws  and  regulations  enacted 
by  tbe  Legislature  of  the  state  for  the  regu- 
ulatlon  of  the  practice  of  medicine.  •  The 
requirements  of  the  statute  that,  before  en- 
gaging In  tbe  practice  of  medicine,  a  certifi- 
cate must  first  be  obtained  and  filed  by 
every  person  attempting  to  practice  medicine 
In  the  state  of  Iowa,  are  mandatory,  and  no 
right  exists  in  favor  of  any  one  to  so  engage 
in  the  practice  of  medicine  until  he  has 
complied  with  all  tbe  requirements  of  the 
statute.  Not  (mly  are  these  statutes  manda- 
tory in  character,  but  they  are  founded  upon 
principles  of  sound  public  policy.  They  are 
not  Intended  to  Interfere  with  the  right  of  any 
person  to  adopt  and  follow  any  lawful  voca- 
tion which  he  may  choose,  but  only  to  require 
that  before  engaging  to  deal  with  the  public 
in  matters  of  such  grave  lmix>rtance  as  the 
practice  of  medicine  he  shall  first  satisfy  the 
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proper  aathoritles  of  Us  qualificatlona  and 
comply  with  the  conditions  required  by  law 
to  be  performed  by  blm  before  engaging  in 
tbe  practice  of  this  profession. 

Statutes  prescribing  the  quallflcattons  for 
the  practice  of  medicine  and  regulating  the 
practice  thereof  are  not  alone  for  the  pro- 
tection of  the  public,  but  as  well  for  the  pro- 
tection of  the  members  of  the  medical  pro- 
fession. It  aSords  them  protection  against 
the  fraudulent  schemes  and  practices  of  In- 
competent, dishonest,  and  designing  quacks 
who  seek  to  imimse  upon  the  credulity  of  the 
people  and  thereby  tend  to  destroy  the  high 
character  and  aim  of  the  profession  and 
bring'  It  into  disrepute. 

It  was  said  by  Justice  Field  in  Dent  v. 
State  of  West  Virginia,  129  U.  S.  U4,  9  Sup. 
Ct.  231,  32  L.  Ed.  623,  that: 

"Few  professions  require  more  careful  prep- 
aration by  one  who  seeks  to  enter  it  than  that 
of  medicine.  It  has  to  deal  with  all  those  subtle 
and  mysterious  influences  upon  which  health  and 
life  depend,  and  requires  not  only  a  knowledge 
of  the  properties  of  vegetable  and  mineral  sub- 
stances, but  of  the  human  body  in  all  its  com- 
plicated parts,  and  their  relation  to  eadi  other, 
as  well  as  their  influence  npon  the  mind.  *  *  * 
Due  consideration,  therefore,  for  the -protection 
of  society  may  well  induce  the  state  to  exclude 
from  nractice  those  who  have  not  such  a  license, 
or  who  are  found  upon  examination  not  to  be 
fully  qualified.  The  same  reasons  which  con- 
trol in  imposing  conditions,  upon  compliance 
with  which  the  physcian  is  allowed  to  practice 
in  the  first  instance,  may  call  for  further  condi- 
tions as  new  modes  of  treating  disease  are  dis- 
covered, or  a  more  thorough  acquaintance  is  ob- 
tained of  the  remedial  properties  of  vegetable 
and  mineral  substances,  or  a  more  accurate 
knowledge  is  acquired  of  the  human  system  and 
of  the  agencies  by  which  it  is  affected." 

The  purpose  of  causing  the  certificate  to 
be  recorded  is  evidently  to  give  fnll  publicity 
to  the  fact  that  the  holder  has  passed  the 
required  examination  and  possesses  the  req- 
nislte  qualifications  and  Is  deemed  worthy 
by  the  board  of  medical  examiners  to  prac- 
tice medicine  In  the  state  of  Iowa,  and  to 
provide  a  convenient  method  of  apprising  the 
public  thereof.  This  would  seem  to  be  a 
reasonable  regulation.  The  record  of  such 
certificate  is,  by  special  provision  of  statute, 
open  to  public  inspection.  No  restrictions 
shall  be  placed  upon  the  right  of  the  public 
by  the  custodian  of  such  record  to  examine 
and  Inspect  the  same.  The  question  Is  not 
one  of  good  faith  on  the  part  of  the  holder 
of  the  certificate,  but  of  conformity  to  con- 
ditions Imposed  by  the  Legislature  upon  the 
holder  thereof  which  most  be  complied  with 
by  him  before  he  is  authorized  by  law  to 
practice  medicine. 

Appellant  was  required  to  file  his  certificate 
In  the  office  of  the  county  recorder  before  en- 
gaging In  the  practice  of  medldne.  He  failed 
to  do  this,  not  because  he  sought  to  evade 
the  law,  but  on  account  of  a  mlsai^rehenslon 
as  to  the  proper  office  In  which  to  file  the 
same.  It  also  appears  that  the  misunder- 
standing of  the  clerk  of  the  district  court  mis- 
led blm,  but  these  matters  in  no  sense  tmd 


to  legally  excuse  him  firam  complying  faUy 
with  the  statute  befbre  conunendng  the  prac- 
tloe  of  medldne. 

(2]  IL  Having  failed  to  OMnply  with  the 
law  requiring  him  to  file  hla  certificate  for 
record  In  the  office  of  the  county  recorder, 
can  he  maintain  this  action  for  tbe  value  of 
the  services  rendered? 

It  will  be  observed  that  the  statnte  makes 
It  an  Indictable  misdemeanor  to  engage  In 
tbe  practice  of  medicine  "without  having 
first  obtained  and  filed  a  certificate."  Tlie 
certificate  must  be  obtained  from  the  state 
board  of  medical  examiners  and  filed  in 
the  office  of  the  county  recorder.  The  pur- 
pose and  object  of  requiring  the  recording 
of  the  certificate  can  only  be  met  by  having 
the  same  recorded  in  the  office  designated  by 
law.  As  before  stated,  the  statute  is  manda- 
tory, and  a  severe  penalty  Is  Imposed  upon 
Ite  violation. 

It  was  said  In  Fox  v.  Dixon,  68  Hun,  005. 
12  N.  Y.  Supp.  267,  wherein  a  i*yslclan 
sought  to  recover  compensation  for  services 
rendered  without  having  first  obtained  the 
certificate  required  by  statute,  that: 

"It  is  a  settled  principle  that  one  cannot  re- 
cover compensation  for  doing  an  act  to  do  which 
is  forbidden  by  law,  and  is  a  misdemeanor.  The 
contrary  rule  would  make  an  absurdity.  ,  It 
would  permit  one  to  hire  another  to  commit  a 
misdemeanor,  and  would  compel  tbe  payment  of 
the  contract  price  for  doing  what  the  law  for- 
bids. Whether  this  statnte  is  wise  or  not  we 
cannot  examine.  It  is  enacted  in  the  interest 
of  the  health  of  the  public  to  prevent  inconipe- 
tent  persons  from  practitang  as  physidans.  we 
must  give  effect  to  it.  And  we  cannot  permit 
a  recovery  of  compensation  for  doing  an  act 
which  this  statute  dedares  to  be  a  misde- 
meanor." 

Dedding  a  case  similar  to  the  one  at 
bar  fbe  Supreme  Court  of  Tennessee  In  Ha- 
worth  V.  Montgomery,  91  Tenn.  16,  18  S.  W. 
399,  said: 

"This  section  requires  that  'every  person  hold- 
ing a  certificate  from  the  state  board  of  medical 
examiners  or  the  county  court  derk  shall  have 
it  recorded  in  the  office  of  the  county  court  derk 
in  which  he  resides,  and  the  date  of  record  shall 
be  indorsed  thereon.  tJntil  such  record  is  made, 
the  holder  of  sudi  certificate  shall  not  ezerdse 
anv  of  the  rights  or  privileges  therein  conferred 
to  practice  medldne.'  In  view,  therefore,  of 
the  plain  provision  of  this  section,  it  cannot 
matter  what  the  character  of  her  temporarr 
license'  was.  inasmuch  as  it  was  not  recorded. 
The  contract  sued  upon  was  one  expressly  pro- 
hibited by  the  stetote.  Where  a  stetnte  has 
for  ite  manifest'  purpose  the  promotion  of  some 
object  of  puldic  policy,  and  prohibite  the  carry- 
ing on  of  a  profession,  occupation,  trade,  or 
business,  except  in  compliance  with  the  stetute, 
a  contract  made  in  violation  of  snch  stetnte  can- 
not be  enforced.  This  is  familiar  law,  and 
the  judgment  must  be  affirmed." 


The  stetnte  in  the  above  case  differs  i 
what  from  the  statute  of  this  state.  The 
former  provides  that  until  the  record  Is  madp 
of  the  certificate  the  holder  thereof  "shall 
not  exerdse  any  of  the  rigbte  or  privileges 
therein  conferred  to  practice  meaidne," 
whereas  our  stetnte  provides  that  "he  shall, 
before  engaging  in  the  practice  of  medldne, 
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file  tbe  same  for  record  In  tbe  office  of  the 
recorder  of  the  conaty  hn  which  he  reeldea." 
Perhaps  the  restrictions  of  the  Tennessee 
statute  are  more  forcibly  expressed,  but  the 
meaning  and  purport  of  the  two  statutes  is 
Dot  essoitULlly  different 

The  Supreme  Court  of  Texas  in  Wlckes- 
Nease  v.  Watts,  30  Tex.  CSv.  App.  616,  70 
&  W.  1001,  applying  the  following  statute: 

"If  any  person  shall  hereafter  engage  in  the 
practice  of  medicuie  in  any  of  its  branches  or 
departments  for  pay,  or  as  a  regular  practition- 
er, without  having  first  filed  for  record  with  the 
clerk  of  the  district  court  in  the  connty  in 
which  sudi  person  may  reside  or  sojourn,  a  cer- 
tificate from  some  authorized  board  of  medical 
examiners,  or  a  diploma  from  some  accredited 
medico!  college,  be  shall  be  punished  as  pre- 
scribed in  article  488" 

—to  a  case  in  which  tbe  plalntifT  held  a  cer- 
tfflcate  to  practice,  but  which  he  had  failed 
to  record,  held  that  plaintiff  could  not  re- 
cover, saying: 

"However  ereat  the  hardship  fonowing  the  law 
applicable  to  the  facts  in  this  case  may  be  to 
a  man  who  is  an  honor  to  and  is  honored  by  his 
profession,  this  court  is  without  power  to  relieve 
him  from  it,  but  must,  in  obedience  to  tbe  law, 
which  governs  courts  as  well  as  litigants,  reverse 
tbe  judgment  of  the  county  court. 

Tbe  decision  of  the  Nebraska  case  dted  by 
appellee  upon  another  point  (Maxwell  v.  Swlg- 
ait,  48  Neb.  789,  07  N.  W.  789)  la  based  upon  a 
statute  wmob  provides  spedflcally  that  a 
physician  Is  not  entitled  to  recover  comi>ensa- 
tion  for  services  r^idered  before  complying 
with  tbe  requirements  of  the  statute,  and 
therefore  not  helpful  in  this  case. 

The  only  case  which  we  have  found  hold- 
ing contrary  to  the  doctrine  of  the  forego- 
ing cases  iB  Slley  v.  Collins,  16  Colo.  App. 
280,  64  Pac.  1062.  In  the  latter  case  the 
(oart  construed  a  statute  of  the  state  of 
Colorada  Tbe  language  of  tbe  Colorado 
statute  la  as  follows: 

"Every  person  holding  a  certificate  from  the 
state  board  of  medical  examiners  should  have 
it  recorded  in  the  office  of  the  clerk  of  tiie  coun- 
ty in  which  he  resides.    •    •    •  " 

But  no  penalty  was  provided  for  the  fail- 
ure to  record  tbe  certificate.  Tbe  court  did 
not  hold  the  provision  of  the  statute  to  be 
mandatory  and  gave  effect  to  another  sec- 
tion of  the  general  statute  of  Colorado  which 
provided  that: 

The  issuance  of  the  certificate  b]r  the  state 
board  "shall  be  condusive  as  to  the  rights  of  the 
lawful  holder  of  the  same  to  practice  medicine 
in  this  sUte." 

Stewart  on  Legal  Medicine,  f  27,  says: 

"It  is  necessary  that  a  physician  should  be 
qnalified  to  practice  in  accordance  with  the  stat- 
utes of  the  state  where  he  resides  in  order  to 
luccessfolly  maintain  an  action  for  his  fees." 

See,  also,  30  Cyc.  1593. 

The  holding  of  some  of  the  authorities 
cited  by  appellant  is  quite  persuasive,  but 
none  bear  a  very  close  analogy  to  the  case 
at  bar,  and.  If  tbe  doctrine  therein  laid  down 
tends  to  support  the  claim  of  appellee,  It  is 
wntnry  to  the  holding  of  all  of  the  courts 


wUdi  we  bave  been  aUe  to  find  npon  tbe 
questlcw  at  issue.  It  may  be  that  appellees 
are  morally  bound  to  pay  for  the  services 
rendered  by  appellant,  and  the  rule  which 
deprives  appellant  of  the  right  to  maintain 
an  action  therefor  may  be  a  harsh  one,  but, 
as  was  said  by  the  Supreme  Court  of  Indi- 
ana in  Heddericb  v.  State,  101  Ind.  564,  1 
K.  Bl  47.  61  Amr  Hep.  768: 

"Whether  a  statute  is  or  is  not  a  reasonable 
one  is  a  legislative,  and  not  a  judicial,  question. 
Whether  a  statute  does  or  does  not  unjustly  de- 
prive the  citizen  of  natural  rights  is  a  question 
tor  the  Legidature,  and  not  tne  courts.  There 
is  no  certam  standard  for  determining  what  are 
or  are  not  tbe  natural  rights  of  the  citizen. 
The  Legislature  is  just  as  capable  of  determin- 
ing the  question  as  tbe  courts.  Men's  opinions 
as  to  what  constitutes  natural  rights  greatly 
differ,  and  if  courts  should  assume  the  function 
of  revisdng  the  acts  of  the  Legislature,  on  the 
ground  that  they  invaded  natural  rights,  a  con- 
flict would  arise  which  could  never  end;  for 
there  is  no  standard  by  which"  the  question 
could  be  finally  determined." 

As  has  been  well  said  by  Jndge  Cooley: 
"The  judiciary  can  only  arrest  the  execution 
of  a  statute  when  it  conflicts  with  the  Con- 
stJtutioih  It  cannot  run  a  race  of  opinions  upon 
points  of  right,  reason,  and  expediency  with  the 
lawmaking  power." 

But  this  court  la  not  disposed  to  find  fault 
with  the  statute.  It  Is  in  line  with  tbe  stat- 
utes of  most,  If  not  all,  of  tbe  states  of  tbe 
Union. 

It  therefore  necessarily  followa  that  tbe 
judgment  of  tbe  lower  court  most  be^  and  Is, 
affirmed.  ^ 

Affirmed. 

GATNOB,  O.  J„  and  WBJAVBJB  and  PBBJS- 
TON,  JJ.,  concur. 


HOWE  V.  SIOUX  COUNTT.    (No.  31379.) 
(Supreme  Court  of  Iowa.    Jnne  26,  1017.) 

1.  Bbidqes  9=>45  —  iNJtJBiits  —  Claims 
Against  Oouittt— Time  -fob  Presentation. 
■    Under  direction  provisions  of  Code,  {  3447 

(1),  an  action  founded  on  injury  to  the  person 
on  account  of  defective  roads,  bridges,  streets, 
or  sidewalks,  was  barred  within  3  months  un- 
less written  notice  of  the  Injury  was  served  up- 
on the  county  within  60  days. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  I  96.1 

2.  BbIDGM       (S=>46    —     iNJtTBIEB    —    CXAIMB 

Against  CotmTT— Tims  op  Pbbsbntation— 
Notice— SuwicixKOT.  •■ 

Code,  (  8447(1),  providing  that  a  claim  tot 
injury  to  a  person  on  account  of  defective  bridg- 
es, etc.,  shall  be  barred  within  S  months  unless 
written  notice  -  specifying  the  time,  place,  and 
drcnmstances  of  the  injury  shall  nave  been 
served  upon  the  countv  withm  60  days,  is  man- 
datory, and  a  notice  of  a  claim  against  the  coun- 
ty for  personal  injuries  on  bridge,  which  fails 
to  state  the  time  of  the  injury,  is  insufficient 
to  stop  the  running  of  the  three  months'  statute 
of  limitations. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  S  96.] 
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t.  BBIDOEB       ®=>4S    —    iNJUBSn   —    Olaius 

AOAiNBT  County — Waivbb. 
That  the  officers  of  the  county,  upon  receipt 
of  plaintifTB  claim  for  personal  injuries  due  to 
a  defective  approach  to  a  bridge,  made  full  in- 
vestigation offering  indacement  to  settle,  did  not 
amount  to  a  waiver  of  county's  rights  to  ques- 
tion the  sufficiency  of  the  notice  to  stop  the 
running  of  the  three  months'  statute  of  limita- 
tions, in  view  of  Code,  §  3528,  providing  that 
no  action  shall  be  brought  against  the  county 
upon  an  unliquidated  demand  until  the  same 
has  been  presented  to  the  board  of  supervisors 
and  payment  demanded  and  refused  or  neglected. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent 
rvig.  §  96.] 

4.  Bbidqks     «=>45— Injtimbb — "Estoppbl" — 

Claim  Against  County. 
That  the  officers  of  the  county,  upon  receipt 
of  plaintiff's  dalm  for  personal  injuries  due  to 
a  defective  approach  to  a  bridge,  made  full  in- 
vestigation and  offered  inducement  to  settle,  did 
not  estop  the  county  from  pleading  the  statute 
of  limitations;  "estoppel  depending  upon 
whether  person  sought  to  be  estopped  caused  his 
adversary  to  do  or  refrain  from  doing  something 
to  his  injury  or  prejudice. 

[Bd.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  S  96. 

For  other  definitions,  see  Words  and  Phrases, 
EVst  and  Second  Series,  Estoppel.] 

Appeal  from  District  Court,  O'Brien  Coun- 
ty;  W.  D.  Boles,  Judge. 

Appeal  frcHn  a  Judgment  in  tavoc  ot  the 
county  for  coets  In  an  action  for  damages  on 
account  of  Injuries  resulting  fncKn  an  acci- 
dent on  a  county  bridge.    Affirmed. 

O.  A.  Flank  and  C.  B.  «antt,  both  of  Ha- 
^warden,  for  appellant.    Anttumy  Te  Paske, 
of  Sioux  Center,  and  T.  E.  Diamond,  o£  Shel- 
don, for  appellee. 

STEVENS,  J.  Estella  Howe,  plaintiff, 
brought  her  suit  in  Sioux  county  for  damages 
resulting  from  an  alleged  defective  approach 
to  a  county  bridge,  causing  her  to  suffer  a 
severe  n*rTOU8  sbodi  and  severe  Injuries  to 
her  side,  back,  hips,  and  kidneys.  The  In- 
Jory  Is  alleged  ta  have  occurred  June  29, 1914, 
and  on  July  20th  she  caused  a  claim  for 
damages,  In  the  sum  of  $1,000,  to  be  filed  In 
the  ofBce  of  the  county  auditor.  On  motion 
of  plaintiff,  the  cause  was  on  January  4, 1916, 
transferred  to  O'Brien  county  for  trial.  The 
defendant  filed  answer  In  the  district  court 
of  Sioux  county  on  November  23,  1915.  On 
March  23,  1916,  defendant  filed  an  amended 
answer,  pleading,  among  other  defenses,  the 
statute  of  limitations,  basing  said  plea  on  the 
ground  that  plaintiff's  action  was  not  brought 
within  8  months  from  the  date  of  the  Injuries, 
and  that  no  notice  stating  the  time,  place,  and 
circumstances  of  the  injury  was  served  upon 
defendant  within  60  days.  On  the  same  day, 
defendant,  by  permlsslca  of  the  court,  with- 
drew Its  answer  and  filed  a  demurrer  to 
plaintiff's  petition  upon  the  ground  that  the 
cause  of  action  was  barred  by  the  statute  ot 
Urnitatlons  before  suit  was  brought  The 
demurred  was  sustained.  Permission  was 
granted  plaintiff  to  file  an  amendment  to  her 
petition,  which  she  did  on  April  1,  1916,  al- 


leging that  plaintiff  senred  proper  claim  for 
damages  on  the  defendant  county  by  filing 
same  with  the  county  auditor;  that  the  board 
of  supervisors  of  defendant  county  met  In 
session  on  July  29,  1914,  on  which  date  coun- 
sel for  plaintiff  appeared  and  presented  said 
claim ;  that  the  board  Investigated  the  mer- 
its of  the  claim,  interviewed  witnesses  and 
plaintiff's  physician;  that  the  officers  of  de- 
fendant at  all  times  treated  the  notice  as 
sufficient  under  the  statute,  made  no  objec- 
tion thereto,  and  were  In  no  wise  misled  by 
the  failure  of  the  claim  or  notice  to  state  the 
time  of  the  accident ;  that  propositions  were 
made  by  both  parties  for  settlement  Later, 
plaintiff  filed  a  second  amendment  to  her  i>e- 
tltion  stating  the  above  matters  In  substance, 
and  In  addition  thereto  alleging  that  defend- 
ant was  estopped  from  setting  up  the  statute 
of  limitations  and  from  objecting  to  the  suffi- 
ciency of  the  notice.  Later,  defendant  filed 
a  motion  to  strike  the  amendments  to  plaln- 
tUTs  petition  upon  the  ground  stated  In  the 
demurrer ;  that  all  matters  therein  set  forth 
were  passed  upon  by  the  court  at  the  time  of 
ruling  upon  the  demurrer;  that  the  notice 
was  Insufficient;  that  the  notice  required 
by  statute  was  not  served  upon  defoidant 
within  the  time  required  thereby;  and  that 
the  amendments  were  not  filed  In  the  time 
required  by  the  order  of  the  court.  The  mo- 
tion to  strike  was  sustained.  Plaintiff  elect- 
ed to  stand  upon  the  ruling  of  the  court 
Judgment  was  entered  against  her  for  costs, 
from  which  Judgment  she  appeals. 

fl]  I.  The  demurrer  to  plalntlfTs  petition 
and  the  motion  to  strike  hfer  amendments 
thereto  were  sustained  upon  the  ground  that 
her  cause  of  actlcm  was  barred  by  the  statute 
of  limitations  before  the  same  was  commenc- 
ed. To  sustain  this  position,  appellee  relies 
upon  subdivision  1  of  section  3447  of  the  Sup- 
plement to  the  Code,  which,  with  the  first 
clause  of  said  section,  is  as  follows: 

"Actions  may  be  brought  within  the  times 
herein  limited,  respectively,  after  their  causes 
accrue,  and  not  afterwards,  except  when  other- 
wise specially  declared:  (1)  Tlose  founded  on 
injury  to  the  person  on  account  of  defective 
roads,  bridges,  streets  or  sidewalks,  within  t^ree 
months,  unless  written  notice  specifying  the 
time,  place  and  circumstances  of  the  injury  shall 
have  been  served  upon  the  county  or  municipal 
corporation  to  be  charged  within  sixty  days 
from  the    •    •    *    happening  of  the  injury." 

Subdivision  3  of  said  sectlcm  authoi-izea 
actions  founded  on  Injuries  to  the  pera<Mi, 
whether  based  on  contract  or  tort,  to  be 
brought  within  two  years.  It  will  thus  be 
se^i  that,  under  the  provisions  of  subdivision 
1,  plaintiff's  cause  of  action  became  barred 
within  3  months  after  she  received  the  Inju- 
rieg  complained  of,  unless  a  written  notice 
specifying  the  time,  place,  and  drcumstanoes 
of  the  injury  was  served  upon  defendant 
within  60  days  after  the  happening  of  the 
injury. 

It  was  contended  by  the  defendant  In  the 
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court  bdotr,  as  It  Is  Iiete,  tbat  pUdntlff  did 
not  serve  the  requtred  notice  npon  (he  de- 
f  midant  within  60  days,  and  tbat,  because  of 
her  failnre  to  do  so,  her  cause  of  action  was 
tMirred  by  the  statute  of  llmltatkws  at  the 
end  of  8  months  after  the  happening  of  the 
tnjuiy.  The  fbregoing  statute  permits  ac- 
tions to  be  brought  within  the  time  designat- 
ed In  the  statute,  "and  not  afterwards." 
This  language  is  mandatory  and  required 
plaintiff  to  bring  suit  within  3  months  after 
the  happening  of  the  injury,  or,  If  she  de- 
sired to  preserve  her  right  to  bring  same  aft- 
er 3  months,  to  serve  the  written  notice  above 
referred  to. 

[2]  A  notice  was  serred.  upon  the  defend- 
ant on  or  about  July  20Ul  following  the  In- 
jury, whldi  occurred  on  June  29, 1914,  which 
notice  clearly  designated  the  place  of  the  ac- 
cident and  the  injuries  which  plalntUt  claim- 
ed to  have  received  on  account  thereof,  but 
contained  no  statement  as  to  the  time  of  the 
happening  of  the  accident.  Appellant  stren- 
uously maintains  that,  while  the  notice  is 
clearly  defective  In  the  particular  mention- 
ed, defendant  cannot  avail  itself  of  such  de- 
fect for  the  reasons:  (a)  That  the  giving  of 
such  notice  is  not  Jurisdictional;  (b)  that 
the  sufficiency  of  tbe  notice  should  be  deter- 
mined In  view  of  the  circumstances  of  the 
case;  (c)  that  defendant  treated  the  notice 
as  'Sufficient  and  made  a  full  Investigation 
into  the  circumstances  of  the  accident  and 
made  an  offer  of  compromise;  (d)  that  the 
object  of  the  statute  was  fully  met;  and 
that  defendant  was  In  no  wise  misled  or  In- 
jured because  ot  the  failure  of  ai^ellant  to 
state  the  exact  time  of  the  injury- 
It  is  evident  that  the  theory  of  the  Legis- 
lature in  enacting  the  foregoing  statute  was 
that  actions  based  upon  injuries  resulting 
from  defective  roads  or  bridges  be  early  pros- 
ecuted, or  that  the  notice  provided  for  therein 
b6  given  within  60  days,  thereby  securing  to 
the  county  an  early  opportunity  to  make 
full  and  tiiorough  investigation  ot  the  Inju- 
ries and  the  accident  complained  of,  to  the 
end  that  testimony  may  be  preserved  and 
preparation  made  for  the  defense  of  any  suit 
that  may  be  brought  against  It  for  damages 
resulting  from  such  accident.  To  enable  the 
officers  of  the  county  sought  to  be  charged  to 
make  such  Investigation,  the  notice  must 
spedflcaUy  state  the  time  Of  the  Injury,  the 
place  where  the  same  happ^ied,  and  the  cir- 
cumstances surrounding  the  transactions. 
With  this  Information  the  board  of  super- 
visors or  other  officers  of  the  county  are 
enabled  to  investigate  and  determine  whether 
the  ODOBty  Is  liable  and,  If  so,  what  course  to 
pursue  with  r^erence  to  the  matter  of  mak- 
ing settlemoit  or  preparing  to  make  defense 
to  any  suit  that  may  be  broa^t  against  the 


The  question  as  to  the  sufficiency  of  a  giv- 
en notice  has  often  been  before  tUs  court, 
but  this  la  the  first  time  it  has  been  called 
upon  to  determine  the  effect  o£  the  omission 


In  the  notlcfe  of  the  time  of  tiie  Injury.  An 
ot  the  eases  heretofore  decided  by  this  court 
have  involved  either  the  question  of  the  suffl- 
cl«icy  of  the  notice  to  designate  the  place 
or  the  circumstances  of  the  Injury.  Atten- 
tion Is  here  called  to  a  few  of  the  decisions 
of  this  court. 

In  Buchmeier  v.  Davenport,  138  Iowa,  623,  • 
lie  N.  W.  605,  the  court  said  that: 

"A  notice  which  in  fact  points  out-  the  place 
of  the  accident  with  sufficient  definiteness  to 
reasonably  enable  the  ofiScers  of  the  city  to  in- 
vestigate the  eonditions  under  which  it  is  alleg- 
ed to  have  happened  sufficiently  complies  with 
the  purpose  of  the  statute.  •  *  *  The  statu- 
tory requirement  of  notice  is  to  be  liberally  con- 
strued, to  the  end  that  parties  having  meritori- 
ous claims  shall  not  be  cut  ofE  by  a  mere  techni- 
cality as  to  the  form  of  notice  to  be  required." 

In  Peny  v.  Clarice  County,  120  Iowa,  96, 
W  N.  W.  464,  the  court,  having  under  consid- 
eration a  notice  which  had  been  served  upon 
the  d^endant  county,  said: 

"It  is  not  entirely  formal,  perhaps,  but  the 
substance  is  there.  It  rives  notice  of  the  acci- 
dent, and  of  the  time,  place,  and  circumstances, 
in  reasonably  specific  terms,  and  was  received 
and  filed  in  time  by  the  officer  upon  whom  notice 
could  properly  be  served.  To  hold  that  this  is 
not  a  substantiai  compliance  with  the  statutory 
requirement  would  be  excessively  technical,  and 
serve  no  just  pnrpose.  The  fact  that  the  paper 
is  called  a  'petition,'  instead  of  'notice,'  U  un- 
material." 

In  Giles  V.  City  of  Shenandoah,  111  Iowa, 
83,  82  N.  W.  466,  the  court,  In  construing  the 
following  notice,  "You,  and  each  of  you,  are 
hereby  notified  that  the  undersigned  has  for 
collection  and  adjustment  a  daim  on  account 
of  an  injury  that  occurred  to  Mrs.  J.  !>,  Giles, 
at  the  Intersection  of  Church  street  and  Cla- 
rinda  avenue^  on  the  evening  of  April  21st," 
said:  . 

"This  did  not  purport  to  give  any  of  the  cir- 
cumstances of  the  injury,  as  required.  So  far 
as  conveying  information,  the  accident  may  as 
wdl  have  resulted  from  a  falling  sign,  as  in 
BUven  v.  City  of  Sioux  City,  85  Iowa,  346  [62 
N.  W.  246],  or  the  breaking  down  of  a  brii^e, 
as  in  Snchs  v.  City  of  Sioux  City,  109  Iowa,  Wi 
[80  N.  W.  336],  or  the  running  away  of  a  team, 
as  from  a  defective  sidewalk.  The  object  of  the 
statute  is  to  apprise  the  city  authorities  of  the 
location  of  the  defect,  and  the  circumstances  at- 
tending the  accident,  with  such  reasonable  cer- 
tainty as  shall  enable  them,  not  only  to  investi- 
gate the  city's  liability  while  the  facta  are  fretdi, 
but  also  to  ascertain  what  evidence  there  may 
be  of  conditions  then  existing,  and  of  the  char- 
acter of  the  injury,  while  witnesses  are  at  hand." 

The  court,  however,  used  the  following  sig- 
nificant language: 

"It  is  enough,  however,  that  the  Legislature 
has  prescribed  the  service  of  a  notice,  spedfcr- 
ing  'the  circumstances  of  the  injury'  within  60 
days,  to  prevent  the  bar  of  the  statute  of  lim- 
itations within  90  days ;  and,  as  this  was  omit- 
ted, the  action  cannot  be  maintained." 

The  foregoing  language  referring  to  the  ob- 
ject of  the  statute  is  quoted  with  approval  by 
this  court  in  Schnee  v.  City  of  Dubuque,  122 
Iowa,  459,  98  N.  W.  298. 

In  Neeley  v.  Town  of  Mapleton,  139  Iowa, 
582,  117  N.  W.  981,  it  appeared  that  the  no- 
tice served  upon  the  town  clerk  complied 


Digitized  by 


Google 


414 


16»  NO&THWBSTBUfN  BBPOBtTEB 


^owa 


with  the  requirements  ot  the  statute  In  all 
respects  except  same  was  without  signatnie. 
The  court  said: 

"Its  principal  contention  is  that  the  notice  is 
fatally  defective  for  want  of  signature,  and  this 
presents  the  most  doubtful  question  in  the  case. 
This  court  has  heretofore  held  that  the  absence 
of  siKsature  to  an  orieinal  notice  was  fatal  to 
the  notice  as  sucb.  ECoitt  v.  Skinner,  99  Iowa, 
360  [68  N.  W.  788].  It  has  applied  the  same 
rule  to  a  notice  of  appeal  to  the  Supreme  Court 
Doerr  v.  Life  Ass'n.  92  Iowa,  39  [60  N.  W. 
225];  State  Savinra  Bank  v.  RatclifEe,  111 
Iowa,  682  [82  N.  W.  lOllJ.  It  was  held  in 
these  cases  that  the  jurisdiction  of  the  court  was 
dependent  upon  the  legal  sufficiency  of  the  no- 
tice. On  the  other  hand,  the  notice  under  con- 
sideration was  in  no  sense  jurisdictional,  and 
the  tendency  of  the  courts  is  to  construe  the  re- 
quirements of  the  statute  liberally  in  favor  of 
this  kind  of  a  notice;  and  tliis  is  especially  so 
if  it  has  accomplished  the  purpose  intended.  It 
has  been  said  by  this  court  that  the  purpose  of 
such  a  notice  is  to  convey  to  the  town  council 
prompt  information  of  the  time,  place,  and  cir- 
cumstances of  the  jury,  so  that  an  investigation 
may  be  had  while  the  facts  are  fresh,  and,  if  the 
notice  furnished  conveys  such  information,  and 
has  caused  such  investigation  by  the  town  coun- 
cil, it  has  answered  all  the  purposes  of  the  stat- 
ute. Owen  V.  Ft.  Dodge.  98  Iowa,  286  [67  N. 
W.  2811 ;  Pardey  v.  Mechanicsville,  112  Iowa, 
73  [83  N.  W.  8^.  In  view  of  the  fact  that  the 
notice  in  this  case  conveyed  the  required  infor- 
mation in  writing,  and  that  the  town  council  was 
in  no  manner  prejudiced  by  the  absence  of  a 
signature,  we  are  of  the  opinion  that  it  was  suf- 
ficient notice  within  the  meaning  of  the  statute, 
and  the  trial  court  properly  admitted  it  in  evi- 
dence in  avoidance  of  the  plea  of  the  statute 
of  Umitationa." 

In  Harrison  v.  dty  of  Albia,  144  Iowa, 
182, 122  N.  W.  816,  the  notice  served  upon  the 
city  described  the  location  of  the  accident, 
but  fixed  it  sometlilng  like  210  feet  from 
where  the  accident  occurred,  stated  that  It 
was  between  Hanison  and  Clinton  streets, 
and  diarged  that  the  sidewalk  was  out  of  re- 
pair and  in  a  dangerous  condition.  The 
court  reviews  many  of  the  authorities  above 
dted,  approves  the  rule  established  by  them, 
and  apparently  gives  effect  to  the  fact  that 
the  plaintiff's  attorney  called  the  attention 
of  the  city  council  to  the  place  of  the  acci- 
dent before  the  statute  had  barred  the  action. 

The  notice  in  Sollenbarger  v.  Llnevllle,  141 
Iowa,  203,  119  N.  W.  618,  18  Ann.  Gas.  991, 
fixes  the  place  of  the  accident  "on  West 
Third  street,  Llnevllle,  Iowa."'  The  evidence 
showed  that  this  street  was  three-quarters  ot 
a  mile  in  length.  The  court  held  the  notice 
insn£Bcient.  The  court  in  this  case  again  re- 
viewed numerous  of  the  authorities  constru- 
ing notices  of  the  character  in  question  and 
approved  the  doctrine  of  its  prior  decisions. 
The  court  said: 

"Some  reliance  is  placed  on  Owea  v.  City  ot 
Ft  Dodge,  98  Iowa,  281  [67  N.  W.  281],  where 
extrinsic  evidence  was  received,  not  to  supple- 
ment the  notice,  but  to  show  that  the  city  was 
not  misled  by  it  As  there  said,  it  need  not 
point  out  the  exact  spot;  but  if,  notwitfaatand- 
ing  inaccuracies,  it  contains  the  necessary  in- 
formation to  enable  the  ofBcers  of  the  city  to 
locate  the  place,  it  is  good,  and  that  they  did 
find  it  is  mentioned  merely  as  a  fact  confirming 
the  sufficiency  of  the  notice." 


It  will  be  obflerred  tliat  13ie  court  In  Bndi- 
m^er  v.  Davoiport,  snpra,  held  that  the  no- 
tice pointed  out  the  place  of  the  acddant 
with  Bofilclent  deflnltenesa,  and  in  Perry  r. 
Clarice  Coonty,  supra,  that  the  notice  was 
sufficient  in  the  statement  of  "time,  place  and 
circumstances,"  and  in  Harrison  v.  dtj  ot 
Albia,  supra,  that  the  notice  saffldently  des- 
ignated the  "place"  of  the  accident,  and  In 
Sollenbarger  v.  linevlUe,  the  notice  was  In- 
sufficient -because  it  did  not  designate  the 
"place"  with  sufficient  definitoieM  that  it 
could  be  readily  located  by  the  offices  of  the 
city,  and  in  Oiles  v.  City  of  Shenandoah,  sn- 
pra, because  the  notice  failed  to  state  tbe 
"circumstances"  snfllciently.  That  la,  tbe 
court  held  in  each  Instance,  in  effect,  that 
the  requirement  of  tbe  statute  as  to  notice 
was  complied  with  as  to  the  three  particu- 
lars designated  by  the  statute  except  in  tbe 
two  latter  cases,  in  one  of  wliich  tbe  notice 
failed  to  state  the  "place"  and  in  the  other 
the  "circumstances"  ot  the  Injury.  In  these 
two,  the  notice  was  held  insufficient  and  tbe 
cause  of  action  barred  by  tbe  statute  ot  lim- 
itations. 

If  therefore  a  notice  is  Insaffldent  to  meet 
the  requirements  of  the  statute  because  it 
failed  to  designate  tbe  "place,"  notwithstand- 
ing it  pointed  out  the  time  and  circumstanc- 
es of  the  injury,  or  because  it  failed  to  state 
the  "circumstances"  of  tbe  injury,  notwith- 
standing it  pointed  out  the  time  and  place, 
the  requirement  of  the  notice  as  to  time  be- 
ing of  equal  importance  with  the  other  two, 
it  follows  that  a  notice  wttfch  failed  to  state 
the  "time,"  although  It  points  out  ttie  place 
and  circumstances,  is  also  Insuflldent 

It  was  said  in  Neeley  y.  Town  ct  Mapleton, 
supra,  that: 

"The  tendency  of  the  courts  is  to  construe  tbe 
limitations  of  the  statute  liberally  in  favor  of 
this  kind  of  a  notice,  and  this  is  eepeciallv  so 
if  it  has  accomplished  the  purpose  intended." 

But  the  court  interpreted  the  purpose  of 
the  notice  to  be  "to  convey  to  the  town  coun- 
cil prompt  information  of  the  time,  plaoe, 
and  drcumstancee  of  the  injury  so  that  an 
Investigation  may  be  had  while  the  fticts  are 
fresh." 

The  notice  referred  to  has  been  liberally 
construed  by  the  courts  generally;  but,  so 
far  as  we  have  been  able  to  find,  no  court 
has  ever  held  a  notice  sufficient  which  omit- 
ted to  state  one  or  more  of  the  three  essen- 
tial requirements  of  the  notice.  As  was  stat- 
ed  in  Sollenbarger  v.  UnevUle,  supra: 

"The  statutes  exacting  notice  differ  somewhat 
from  ours  in  some  states,  in  that  the  notice  is 
a  condition  precedent  to  the  maintenance  of  the 
action,  but  the  purpose  is  not  different  from  that 
of  statutes  like  that  in  this  state." 

This  distinction  has  apparently  been  over- 
looked in  some  of  our  decisions. 

In  Kllngman  v.  Madison  County,  161  Iowa, 
422,  143  N.  W.  426,  the  court  apparently 
overlooked  this  distinction  and  said  that  the 
service  of  a  notice  specifying  the  matters 
above  stated  im  a  condition  precedent  to  tb» 


Digitized  by 


Google 


Iowa) 


HOWB  ▼.  8IOTTX  OOXTSTZ 


416 


conunencemeBt  of  a  suit  Tbe  serrlce  of  tbe 
notice  liece  referred  to  la  clearly  not  a  con- 
dition precedent  to  the  conunencement  of  tbe 
action  under  our  statute,  but  same  is  served 
solely  for  tbe  purpose  of  preventing  plain- 
tiff's cause  of  action  becoming  barred  at  the 
end  of  three  months  after  the  hai^ienlng  of 
tbe  injuries.  In  some  other  Jurisdictions, 
tbe  service  of  a  similar  notice  within  tbe 
time  designated  is  a  condition  precedent  to 
tbe  commencement  ot  an  action  against  the 
monicipaUty. 

The  purpose  of  the  Legislature  In  fixing 
tbe  period  of  limitation  at  three  months,  un- 
less the  notice  waa  served,  evidently  was  to 
require  the  cause  of  action  to  be  speedily 
prosecuted,  in  wUch  event  a  proper  Investi- 
gation could  be  made  by  tlie  county  or  other 
municipality,  or  that  a  notice  be  served  set- 
ting forth  the  time,  place,  and  drcnmstances 
of  the  accident  so  that  Investigation  might 
be  made  by  the  officers  of  the  municipality 
sought  to  be  ctiarged.' 

From  the  holding  in  the  above-dted  cases, 
as  well  as  the  plain  requirements  of  the  stat- 
ute, it  necessarily  follows  that  tbe  notice  in 
question  was  insufficient 

II.  PlainttfTs  petition  was  filled  October  20, 

1915,  in  the  district  court  of  Sioux  county, 
and  defendant's  answer  on  the  23d  day  of 
November,  19ia.  On  January  4,  1916,  on  mo- 
tlMi  of  plaintiff,  tbe  cause  was  transferred 
to  CBrirai  county  for  trial.     On  Harch  23, 

1916,  defendant  filed  an  amendment  to  its 
answer,  and  on  tbe  same  day  withdrew  its 
answer  .and  amendment  and  demurred  to 
plaintiff's  petition  npon  the  ground  that  same 
was  barred  by  the  statute  of  limitations.  On 
tbe  same  day  demurrer  was  sustained  and 
plaintiff  given  10  days  in  which  to  file  an 
amendment  to  answer.  On  April  1,  1916, 
plaintiff  filed  an  amendment  to  her  petition, 
reciting  that  she  served  ber  claim  on  the  de- 
fendant July  20,  1914;  that  tbe  board  of  su- 
pervisors of  said  county  met  in  session  July 
29,  1914,  and  on  said  day  started  inves- 
tigation, injected  tbe  place  of  the  injury, 
made  search  for  witnesses,  interviewed  plain- 
tiff's physician  and  other  persons  having 
some  knowledge  of  Uie  accident;  tbat  said 
board  liad  fuU  knowledge  and  notice  of  tbe 
time,  place,  and  circumstances  of  the  atod- 
dent  within  60  days;  that  within  90  days 
after  eaid  accident  defendant  made  plaintiff 
a  proposition  of  settlement  and  received  a 
counter  proposition  from  plaintiff ;  and  that, 
because  thereof,  the  said  defendant  waived 
any  defect  tbat  might  be  claimed  in  said  no- 
tice and  at  all  times  treated  the  notice  and 
daim  as  sufflci«it,  and  in  rejecting  said 
claim  passed  on  the  merits  thereof.  .  On  the 
22d  of  May,  1916,  plaintiff  filed  a  second 
amendmaat  to  petition,  redtlng  In  substance 
the  matters  above  stated,  and  averring  that 
by  reason  of  the  matters  set  forth  defendant 
was  estopped  fr<»n  pleoding  tbe  statute  of 
limitations  and  from  objecting  to  tbe  suffl- 


deney  of  said  notice.  Upon  motion  of  de- 
fendant, both  amendments  to  plaintifCs  peti- 
tion were  stricken  from  tbe  files. 

Appellant  therefore  contends:  (lO  Tbat  de- 
fendant waived  the  defects  In  the  notlee; 
and  (b)  by  reason  ot  tbe  conduct  and  nctB  of 
the  board  of  supervisors  of  defendant  coun- 
ty it  was  estopped  to  plead  the  insnffldoicy 
tft  tbe  notice  or  the  statute  of  limitations. 

A  "waiver"  has  been  held  to  be : 

"A  voluntary  and  intentional  reUnquiahment 
of  a  known  right.  It  may  be  shown  by  the  ex- 
press contract  or  otlier  affirmative  act  of  the 
party  charged  therewith,  or  may  be  inferred 
from  such  conduct  aa  warrants  tne  conclusion 
that  a  waiver  was  intended.  •  •  *  The  dis- 
tinction l>etween  an  estoppel  and  waiver  is  not 
always  apparent,  and  the  terms  are  sometimes 
used  interchangeably.  The  term  "waiver'  gen- 
erally implies  an  intention  on  the  part  of  a  per- 
son possessing  some  right  under  a  contract,  or 
the  law,  to  relinquish  it  for  the  benefit  of  an- 
other. 'Waiver'  is  ordinarily  personal,  and,  in 
the  absence  of  some  special  agreement  or  con- 
sideration, its  existence  is  to  be  determined  sole- 
ly from  the  conduct  of  the  party  maiding  it,  and 
independently  of  the  acts  of  any,  other  party  af- 
fected by  it  In  estoppel  this  distinctly  person- 
al -element  is  not  essential,  nor  is  the  intention 
to  reliaqoish  a  ri^ht  necessarily  present.  An 
estoppel  in  pais  arises  when  by  the  fault  of  one 
person  another  has  been  induced,  ignorantly  or 
innocently,  to  change  bis  position  for  the  worse. 
Its  existmoe  is  determined  by  the  acts,  Itnowl- 
edge,  and  conduct  of  both  parties."  Johnson 
V.   Spencer,  49  Ind.  App.  ifiS;  96  N.  EX   1041. 

"WaivA:  is  a  voluntary  relinquishment  of 
some  known  right,  benefit,  or  advantage,  and 
which,  «zcM>t  for  such  waiver,  the  party  other- 

?'im  would  have  enjoyed."    Peabody  v.  McOnire, 
9  Me.  572,  12  Atf.  630. 

"Waiver  belongs  to  the  family  of  estoppel  in 
a  sense,  and  yet  an  estoppel  in  pais  has  con- 
nections that  are  no  kin  to  waiver.  Waiver  de- 
pends upon  what  one  himself  intends  to  do ;  es- 
toppel depends  rather  on  what  he  caused  his  ad- 
versary to  do."  Kennedy  v.  Manry,  6  Ga.  App. 
816,  66  S.  &  29. 

The  foregoing  definitions  of  "waiver"  are 
substantially  the  same  aa  that  adopted  by 
this  court  and  courts  generally.  Ourrle  v. 
Continental  Casualty  Co.,  147  Iowa,  281,  126 
N.  W.  164,  140  Am.  St  Rep.  300;  Schilllnger 
Bros.  V.  Bosch-Kyan  Grain  Co.,  145  Iowa, 
750,  122  N.  W.  961;  Norton  v.  Catholic  Or- 
der of  Foresters,  138  Iowa,  464,  114  N.  W. 
893,  24  L.  B.  A.  (N.  S.)  1030. 

[S]  What  matters  were  pleaded  by  plain- 
tiff In  either  of  the  amendments  to  her  pe- 
tition that  under  the  foregoing  definition, 
amounted  to  a  waiver  of  the  right  on  the 
part  of  defendant  to  plead  the  statute  of  lim- 
itations? It  la  clalmea  that  the  ofllcers  of 
defendant,  upon  receipt  of  the  notice,  made 
full  Investigation  as  to  the  facts,  circum- 
stances, and  merits  of  appellant's  claim,  and 
also  offered  some  Inducements  to  apt>ellant 
to  settle  the  same.  The  relation  existing  be- 
twe&a  tbe  oonnty  and  plaintiff  was  one  oC 
hostility,  and  It  cannot  be  said  that  the  for- 
mer owed  any  duty  to  the  latter  to  aid  her 
in  presenting  or  preserving  her  claim  against 
it.  Surely,  the  county  did  not  intend,  by 
making  the  Investigation  or  inducement  to 
settle,  to  relinquish  to  plaintiff  any  of  its 
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ri^btB  wUatever.  No  Wneflt  couM  aocrae 
to  'def«idant  by  voluntarily  waiving  its  right 
to  plead  the  90-day  statute  of  limitations 
and  thereby  extend  the  time  within  which  ac- 
tion could  be  brought  from  90  days  to  2  years. 
Appellant  was  not  only  bound  to  take  notice 
of  the  statute  of  limitations,  but,  as  appears 
from  her  petition  and  amendments  thereto, 
she  actually  claims  to  have  undertaken  to 
preserve  her  right  to  bring  suit  within  2 
years  by  serving  a  notice  upon  defendant 
If  plaintiff,  for  any  reason,  did  not  desire 
to  bring  suit  within  90  days  after  the  hap- 
pening of  the  injury,  she  had  a  right  to  serve 
a  proper  notice  and  thereby  preserve  her 
right  to  bring  suit  any  time  within  2  years. 
It  was  Mitirely  optional  with  her,  however, 
whether  she  would  serve  the  notice  or  bring 
suit  within  90  days. 

Section  3528  of  the  Code  provides  that  no 
action  shall  be  brought  against  the  county 
upon  an  unliquidated  demand  until  same  has 
been  presented  to  the  board  of  supervisors 
and  payment  demanded  and  refused  or  neg- 
lected. It  was  held  in  Perry  v.  Clarke  Coun- 
ty, 120  Iowa,  96,  94  N.  W.  454,  that  a  claim 
filed  within  60  Viays  containing  all  the  re- 
quirements of  the  notice  referred  to  In  par- 
agraph 1  of  section  3447  was  sufficient,  and 
that  It  was  not  necessary  thereafter  to  serve 
a  notice  repeating  the  same  matters.  The 
dalm  filed  by  appellant  recited  that  same 
was  filed  to  comply  with  sections  3447  and 
3628  of  the  Ooda  No  separate  notice  was 
served  or  filed.  It  is  claimed  that  the  board 
of  supervisors  Investigated  the  merits  of 
plalntifF's  claims  and  became  fully  advised 
of  all  facts  In  relaticm  thereto. 

Under  section  3528,  above  dted.  It  was  the 
duty  of  the  board  of  supervisors  to  allow, 
or  reject,  an  tuUiaoldated  demand  made 
against  the  county.  Naturally,  before  tak- 
ing action,  the  board  would  make  all  the  in- 
vestigation necessary  to  enable  it  to  intel- 
ligently proceed  in  the  matter  of  allowing  or 
rejecting  the  claim.  The  statute  provides 
oqly  that  an  unliquidated  demand  shall  be 
presented  to  the  board,  leaving  the  form 
thereof  entirely  to  the  claimant.  The  paper 
filed  was  a  sufficient  statement  of  a  claim  for 
damages,  but  dM  not  contain  the  matters  re- 
quired to  be  stated  In  the  notice  referred  to 
In  section  3447. 

It  will  hardly  do  to  say  that,  notwithstand- 
ing it  was  the  duty  of  the  officers  of  defend- 
ant county  to  act  under  the  provisions  of  one 
section  of  the  Code  with  which  the  state- 
ment complied.  It  thereby  waived  Its  right 
to  object  to  the  sufficiency  of  the  statement 
to  comply  with  an  independent  section  of 
the  statute  enacted  for  a  mfferent  purpose. 
It  appears  from  the  evidence  that  the  board 
of  supervisors  tried  to  settle  with  plalntlfl, 
but  there  Is  nothing  to  show  that  its  mem- 
bers intended  their  action  in  this  regard  to 
be  treated  otherwise  than  as  a  good-faith 
effort  to  comply  with  the  statute  r^atlng  to 


the  claim  for  damageis  and  to  dllow  or  rejecC 
the  same.  Plaintiff  was  In  no  wise  misled 
by  anything  that  was  done  by  Oie  rifflcers  o* 
defendant  She  caused  the  notice  to  be  serv- 
ed before  any  action  was  taken  by  the  board 
of  supervisors.  She  was  not  inVlnced  to  fore- 
go th6  service  of  notice  or  the  bringing  of 
her  action  within  90  days  by  reason  of  the 
investigation  made  by  the  officers  of  the 
county  or  the  negotiations  had  tor  a  settle- 
ment of  the  claim. 

A  large  number  of  Michigan  cases  are  dted 
by  appellant  to  sustain  her  contention  that 
the  officers  of  defendant  waived  the  defects 
In  the  notice.  This  contention  does  not  prop- 
erly take  Into  account  the  distinction  that 
must  be  made  between  the  statute  under  con- 
sideration and  the  statute  of  Michigan.  Un- 
der the  Midilgan  statute,  a  notice  is  a  cmi- 
dltitn  precedent  to  the  maintenance  of  an 
action  against  a  municipal  corporation.  It 
has  no  relation  whatever  to  the  statute  of 
limitations;  whereas,  in  this  state,  the  only 
purpose,  BO  far  as  a  claimant  Is  oonoemed 
in  causing  a  notice  to  be  servefd,  is  that  such 
claimant  may  thereby  preserve  the  right  to 
bring  suit  after  90  days  and  within  2  years. 
In  all  the  cases  cited  from  the  Michigan  re- 
ports, the  defect  waived  was  some  informal- 
ity In  the  notice,  such  as  failure  to  proper- 
ly Itemize  or  verify  the  claim.  The  officers 
of  the  'defendant  In  eadi  case  owed  claim- 
ant the  duty  of  objecUng  to  tbe  sufficiency 
of  the  dalm,  falling  to  do  which  it  was  held 
that  the  right  to  thereafter  take  advantage 
of  the  defect  appearing  in  the  notioe  was 
waived.  One  related  to  the  statute  of  lim- 
itations ;  the  other,  to  the  merits  of  the  claim 
filed.  It  was  held  in  'Some  of  the  Michigan 
cases  that  the  proper  officers  having  to  do 
with  the  allowance  and  payment  of  the  dalra 
filed  ooold,  under  the  law  of  Michigan,  waive 
the  defect  In  the  notice;  whereas,  this  court, 
in  a  case  in  which  the  notice  given  the  dty 
was  oral,  held  that  the  requirements  of  the 
statBte  that  the  notice  be  In  writing  could 
not  be  waived  by  the  dty  council.  Starling 
V.  Town  of  Bedford,  94  Iowa,  194,  62  N.  W. 
674.  The  holding  of  this  case  has  been  ai>- 
proved  by  the  appellate  court  of  Illinois.  Iai- 
cas  V.  dty  of  Pontlac,  142  111.  App.  470. 

It  most  therefore  be  held  that  the  facts 
pleaded  by  plaintiff  do  not  constitute  a  waiv- 
er on  the  part  of  appellee  of  the  right  to 
plead  the  statute  of  limitations. 

[4]  III.  Nor  were  the  fticts  pleaded  suffl- 
dent  to  create  an  estcqppel  against  api>ellee 
to  plead  the  statute  of  limitations.  As  ap- 
pears from  the  above-dted  cases,  estoppel  de- 
pends upon  wnetber  the  person  sought  to  be 
estopped  caused  his  adveraary  to  do  or  re- 
frain from  doing  something  to  his  injury  or 
prejudice.  The  only  matters  pleaded  as  e»- 
toppel  are  those  contained  In  plaintiff's  sec- 
ond amendment  to  her  petition.  It  Is  there 
alleged  that  the  officers  of  defendant  treated 
the  notice  as  a  full  and'  auffldent  notioe  and 
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tnade  a  fall  Investigation  Into  the  matter  of 
the  Injuries  and  at  the  same  time  led  plaintiff 
to  believe,  by  entering  Into  negotiations  for 
settlement,  that  the  claim  would  be  adjusted 
and  settled  by  them;  that  plaintiff  was  mis- 
led Into  believing  that  a  suit  would  not  be 
necessary;  and  that  by  reason  thereof  the 
defendant  is  estoi^ed  from  setting  up  the 
statute  of  limitations  or  objecting  to  the  sufS- 
idcncy  of  the  notice.  This  court  Is  commit- 
ted to  the  doctrine  that  a  litigant  may  estop 
himself  to  plead  the  statute  of  limitations. 
Holman  v.  O.  &  C.  B.  Railway  &  Bridge 
Co.,  117  Iowa,  268,  90  N.  W.  833,  62  L.  K.  A. 
395,  94  Am.  St  Rep.  293;  McKay  v.  Mc- 
Carthy, 146  Iowa,  546,  123  N.  W.  755,  34  L. 
B.  A.  (N.  S.)  911 ;  Garnet  v.  Haas,  165  Iowa, 
566, 146  N.  W.  465. 

The  basis  on  which  the  doctrine  of  estoppel 
to  plead  the  statute  of  limitations  was  held 
in  the  foregoing  cases  was:  Fraud  that  Induc- 
ed the  plaintiff  to  refrain  from  bringing  ^It 
within  the  statutory  period  or  because  of  an 
agreement,  express  or  Implied,  to  pay.  Ap- 
plying the  holding  of  the  above  cases  to  the 
case*  at  bar.  It  Is  readily  seen  that  no  fact  Is 
pleaded  by  appellant  which  could  have  bad 
the  effect  to  estop  defendant  to  plead  the 
statute  of  limitations.  It  is  not  claimed  that 
any  promise,  express  or  Implied,  was  made 
by  the  officers  of  defendant  to  plaintiff  to 
pay,  or  settle,  her  claim;  but  upon  this 
point,  at  most,  that  an  offer  of  settlement 
was  made  and  rejected  by  her,  and  that  an 
offer  made  by  her  was  rejected  by  the  board 
of  supervisors.  There  are  no  allegations  of 
fraud  in  either  amendment  to  plaintiff's  peti- 
tion, not  Is  It  dalmed  that  the  officers  of  de- 
fendant were  guilty  of  any  bad  faith,  or 
deceit,  which  could  operate  as  an  estoppel  to 
prevent  the  plea  of  the  statute.  It  may  be 
that  appellant  believed  that  she  would  be 
able  to  make  some  settlement  with  defend- 
ant, but  there  is  no  allegation  In  either 
amendment  to  her  petition  charging  a  prom- 
ise upon  the  part  of  the  officers  of  defendant 
to  make  settlement  nor  of  fraudulent  con- 
duct inducing  In  her  the  belief  that  the  claim 
would  be  settled.  It  is  not  sufficient  that 
she  may  have  misled  herself  into  believing, 
or  hoping,  that  settlement  would  be  made; 
bat  the  conduct  or  promise,  express  or  im- 
plied, of  the  officers  of  defendant,  must  have 
been  such  as. to  lead  her,  reascHiably,  to  rely 
thereon  and  refrain  from  bringing  suit  within 
the  statutory  period.  The  matters  pleaded 
in  no  wise  estopped  the  defendant  from  inter- 
posing the  plea  of  the  statute  of  limitations. 

Further,  It  does  not  appear  from  the  rec- 
ord that  plaintiff  objected  to  the  withdrawal 
by  defendant  of  Ita  answer  and  amendment 
thereto  and  to  the  filing  of  a  demurrer  to 
plaintiff's  petition;  but,  so  far  as  appears 
from  the  record,  plaintiff  may  have  volimta- 
tlly  consented  thereto.  It  is  not  Improbable 
that  counsel  for  plaintiff  may  have,  at  the 


time,  believed  that  a  favorable  Wling  Upon 
the  demurrer  would  be  of  value  in  Inducing 
the  defendant  to  settle  and  adjust  her  claim 
without  furtBer  litigation.  Plaintiff  could 
not  sit  by  and,  without  protest,  permit  de- 
fendant to  withdraw  Its  answer  and  file  a  de- 
murrer, and  thereafter  be  heard  to  say  that 
defendant  was  estopped  from  Interposing  a 
demurrer  to  the  petition  on  the  ground  that 
the  cause  of  action  was  barred  by  the  statute 
of  limitations  or  of  pleading  the  same  as  a 
defense  to  plaintiff's  cause  of  action. 

While  it  Is  unfortunate  that  appellant  was 
prevented  from  having  her  cause  tried  to  a 
jury  upon  the  merits,  the  defendant  is  not  at 
fault,  and  the  finding  and  judgment  of  the 
trial  court  was  right. 

Affinned. 

GATNOH,  C.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concurring. 


HADDOCK  V.  MEAGHER  et  al. 

In  re  MEAGHER'S  ESTATE  et  aL 

(No.  31353.) 

(Supreme  Court  of  Iowa.    June  19,  1917.) 

1.  Evidence,  «=»472(1)— Opinions. 

In  action  tried  by  the  court,  on  the  Issue 
of  the  date  of  death  of  one  long  absent,  it  was 
not  permissible  for  witnesses  to  express  their 
opinion  that  the  absentee  died  soon  after  last 
heard  of,  merely  drawing  their  inferences  from 
the  evidence  precisely  as  the  court  must  have 
done,  since  this  amounted  to  submitting  the  is- 
sue 1^  persons  having  no  special  qualifications  to 
decide. 

[Ed.   Note. — ^Por   other   cases,   see   Evidence, 
Cent  Dig.  H  2186,  2191.] 

2.  ExfictTTORS  AND  Administbatobs  €=^29(5) 
— Obdeb— Res  Judicata. 

An  order  of  appointment,  pursuant  to  Code 
Supp.  1913,  §  3307,  of  an  administrator  of  the 
estate  of  one  long  absent,  reciting  the  year  of 
his  death,  is  not  an  adjudication  when  he  died; 
the  proceeding  being  ex  parte,  and  the  death  or 
Its  <fote  not  being  involved  in  such  appointment. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  181.] 

3.  Absentees  (e=s6— Obdebs— Res  Judicata. 

An  order  in  partition  of  an  estate,  turning 
over  to  a  trustee  the  share  an  absentee  would 
have  if  living,  treating  the  absentee's  interest 
as  contingent,  under  Code,  g  4243,  as  to  provi- 
sional disposition  of  contingent  shares  in  pro- 
ceeds of  partition,  was  not  an  adjudication  the 
absentee  was  living  or  entitled  to  such  funds. 

[Ed.  Note.— For  other  cases,   see  Absentees, 
Cent.  Dig.  §§  12,  13.] 

4.  Death  ©=>2(2)— Pbesumption. 

The  common-law  presumption  of  death  of 
an  absentee  not  heard  from  tor  seven  years  is 
only  that  the  absentee  is  then  dead,  not  that 
he  died  at  any  particular  time  during  the  period. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  3.] 
6.  Death  ^=>4— Evidence. 

The  death  of  one  'absent  over  seven  years 
may  be  found  to  have  occurred  prior  to  the  ex- 
piration of  the  seven  years,  from  circumstances 
so  indicating,  as  those  relating  to  the  character, 
habits,  condition,  affections,  attachments,  pros- 
perity, and  objects  in  life,  which  usually  con- 
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trol  tfae  condact  of  men,  and  are  the  motives  of 
their  actions. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  »  6.  6.] 

6.  Death  ®=»2(1)— Pbbsumptiok. 

The  presumption  of  life  continues  until 
overcome  or  displaced  by  a  more  potent  pre- 
sumption, i.  e.,  that  of  death ;  bat  this  latter 
presumption  has  no  retroactive  force. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  Si  1,  2.] 

7.  Death  €=>4^Evidence. 

To  warrant  the  inference  that  death  occur- 
red earlier  than  presumed,  there  must  be  proof 
of  such  facts  and  circumstances  connected  with 
the  person  whose  life  is  the  subject  of  inquiry 
as,  when  submitted  to  the  test  of  reason  and 
experience,  would  force  the  conviction  of  death 
within  a   shorter   period. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  tS  5,  6.] 

8.  Death  ®=>4— Evidence. 

Evidence  held. insufficient  to  jnstify  a  find- 
ing that  an  absentee  died  prior  to  the  expiration 
of   the   seven-year    presumption    period. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i§  5,  6.] 

9.  Death  <S=»2(2)i— Pbesumption. 

Code  Supp.  1913,  J  3307,  providing  for  ad- 
ministration of  estate  of  a  property  owner  ab- 
senting himself  for  seven  years,  etc.,  does  not 
purport  to  deal  with  the  rule  of  evidence  fixing 
the  period  of  absence  within  which  death  may 
be  presumed,  but  merely  the  conditions  on  which 
administration  will  be  granted  and  distribution 
ordered. 

[E(l.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  3.] 

Appeal  from  District  Court,  Taylor  Coun- 
ty;   Thomas  L.  Maxwell,  Judge. 

Action  to  bare  a  will  construed  and  anoth- 
er against  a  trustee  for  money  in  his  hands, 
which  was  alleged  to  belong  to  plaintiff's  de- 
cedent The  will  -was  construed,  the  plain- 
tiff's petition  dismissed,  and  the  moneys, 
after  payment  of  a  legacy,  ordered  to  bie  dis- 
tributed among  certain  devisees  of  testatrix. 
The  plaintiff  appeals.    Affirmed. 

William  M.  Jackson,  of  Bedford,  for  appel- 
lant. James  R.  Locke,  of  Bedford,  for  ap- 
pellees. 

LADD,  3.  Bridget  3.  Meagher  died  testate 
May  11, 1904.  Her  will  was  duly  admitted  to 
probate  and  an  administrator  with  it  an- 
nexed duly  appointed.  After  devising  cer- 
tain lots  to  ber  daughter,  she  directed  that 
the  executor  should  manage  tbe  remaining  es- 
tate, saying: 

"I  direct  that  my  property  other  than  as  above 
mentioned  shall  be  kept  as  a  whole  until  the 
youngest  of  my  said  children  shall  arrive  at  full 
age,  and  shall  be  managed  by  my  said  executor, 
and  the  rents,  income  and  profits  thereof,  over 
and  above  tfae  amounts  specified  in  item  one 
hereof,  and  such  as  may  hereafter  be  provided, 
be  kept  invested  in  good,  safe,  income-produc- 
ing property  until  such  time  of  final  division, 
and  that  at  such  time  the  whole  thereof  shall 
be  sold,  or  distribated  in  kind  to  my  children 
then  living,  in  equal  shares,  except  as  hereafter 
provided,  and  in  case  any  of  my  said  children 
«iall  die  before  the  time  for  such  distribution, 
leaving  children  surviving,  then  the  share  which 
wonld  have  gone  to  the  child  so  deceased  shall 


descend  to  such  surviving  children,  the  same 
as  though  my  said  child  had  Uved  to  come  into 
possession  thereof  nnder  tbe  provisions  of  this 
my  will.  It  is  my  will,  however,  that  in  the 
case  of  my  son  William  F.  that  if  he  shall  not 
live  to  come  into  possession  of  his  share  of 
my  property  when  the  same  shall  be  ready  for 
distribution  as  above  provided,  tbe  sum  of  one 
thousand  dollars  and  no  more,  shall  be  paid  to 
his  child  known  as  lolene  if  she  be  then  living 
and  if  she  be  not  living  then  the  said  sum  so 
bequeathed  to  her  shall  remain  a  part  of  my 
estate,  and  be  distributed  to  the  survivors  in 
equal  shares  as  above  mentioned." 

Nine  children  survived  her,  the  youngest 
being  Veronica  Meagher,  wbo  attained  ber 
majority  August  14,  1911.  This  then  was 
tbe  day  the  property  was  ready  for  distribu- 
tion under  tbe  will,  and  tbe  main  issue  is 
.whether  William  F.  Meagher  died  before  or 
after  that  time.  Shortly  after  that,  the  real 
estate  left  by  testatrix  was  partitioned,  and 
one-nlntb  of  the  proceeds  turned  over  to  M. 
R.  Meagher  to  be  held  for  William  F.  Mea- 
gher, whose  whereabouts  were  then  unknown. 
This  amounted  to  $3,765  December  29,  1914. 
In  that  year,  G.  B.  Haddock,  on  i)etItion  of 
Maud  Meagher,  wife  of  William,  was  _  ap- 
pointed administrator  of  his  estate,  and,  as 
the  trustee  did  not  pay  over  tbe  funds  in  his 
bands  on  demand.  Haddock,  after  qualifying, 
began  tbls  suit  against  said  trustee  and  bis 
bondsman.  Subsequently  suit  to  construe  tbe 
will  was  begun  by  Haddock  as  administrator. 
Joined  later  by  B.  F.  Ginn  as  guardian  of  the 
said  wife  of  tbe  absentee,  William  F.  Mea- 
gher, and  bis  only  daughter,  lolene  Meagher. 
These  two  actions  were  consolidated.  Sev- 
eral matters  may  be  disposed  of  before  pass- 
ing on  the  main  issue. 

[1]  I.  Several  witnesses  with  respect  to  the 
facts  as  recited  above  expressed  the  opinion 
that  tbe  absentee  died  soon  after  last  beard 
of.  These  were  not  tbe  subject  of  expert 
testimony,  the  witnesses  merely  drawing  their 
inferences  from  tbe  evidence  precisely  as  tbe 
court  must  have  done.  It  amounted  to  sub- 
mitting tbe  controlling  Issue  to  persons  hav- 
ing no  special  qualifications  to  decide — pre- 
cisely what  tbe  court  must  have  passed  on  in 
deciding  the  cause.  As  holding  this  was  not 
permissible,  see  Er.win  v.  Fillenwartb,  100 
Iowa,  210,  137  N.  W.  602 ;  State  v.  Bennett, 
143  Iowa,  214, 121  N.  W.  1021;  State  v.  Mc- 
Gruder,  125  Iowa,  741, 101  N.  W.  640. 

[2]  II.  A  petition  by  Maod  Meagher,  wife 
of  tbe  absentee,  was  filed  in  September,  1914, 
and  the  same  month  G.  B.  Haddock  was  ap- 
pointed administrator  of  bis  estate  in  pur- 
suance of  section  3307  of  tbe  Code  Supp. 
(1913).  Tbe  order  of  appointment  recites  that 
WUUam  F.  Meagher  died  in  1914.  This  rec- 
ord is  said  to  be  some  evidence  of  his  death 
at  tbe  time  recited.  But  the  proceeding  was 
ez  parte,  and  whether  William  was  dead  is 
not  in  issue,  and  therefore  neither  the  issue  as 
to  whether  be  was  dead  nor  when  be  died  was 
involved  in  tbe  appointment  of  tbe  adminis- 
trator.    Werner  v.   Fraternal  Bankers'  Re- 
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serve  Society,  172  Iowa,  604,  154  N.  W.  7T7, 
The  finding  then  cannot  be  regarded  an  ad- 
judication and  Is  without  weight  as  evidence. 
[3]  III.  Sult^to  partition  the  real  estate  of 
testatrix,  other  than  that  left  to  ber  daugh- 
ter Mary,  was  begun  In  August,  1911,  by  M. 
R.  Meagher  against  the  other  heirs ;  service 
being  had  on  Wm.  F.  Meagher  by  publication. 
Decree  of  partition  was  entered  In  September 
following.  That  decree  expressly  found  that, 
tf  Wm.  F.  Meagher  were  living,  he  and  each 
of  the  other  devisees  were  entitled  to  one- 
ninth  of  the  estate,  and  that«  if  he  were  then 
dead,  the  other  devisees  would  each  be  en- 
titled to  one-eighth  of  said  estate.  The  ref- 
eree appointed  by  this  decree  sold  the  laud 
and  made  final  distribution  of  the  proceeds 
thereof  May  9,  1912.  Prior  thereto,  on  April 
24,  1912,  on  moti<Hi  of  the  administrator,  M. 
K.  Meagher  had  l>een  trustee  to  receive  funds 
belonging  to  the  absentee,  and  he  gave  the 
bond,  as  such  trustee,  sued  on.  Several  days 
later  the  administrator  was  ordered  to  pay 
over  to  the  clerk  of  the  district  court  the  sum 
of  1150  which  had  been  garnished  as  the  prop- 
erty of  the  absentee  to  be  held  to  abide  fur- 
ther orders  of  the  court,  and  in  said  order 
the  court  expressly  disclaimed  deciding 
whether  said  absentee  was  dead  or  alive. 
The  referee  paid  over  a  ninth  part  of  the 
proceeds  of  the  real  estate  to  this  trustee, 
and  it  is  contended  by  appellant  that  tn  some 
way  this  transferred  the  constructive  posses- 
sion thereof  to  the  absentee  and  constituted 
an  adjudication  that  he  was  living  and  en- 
titled thereto.  There  are  two  answers  to 
this  contention :  (1)  That  the  court  did  not 
undertake  to  determine  to  whom  the  ninth 
share  belonged  in  the  partition  proceedings, 
but  treated  the  absentee's  Interest  as  contin- 
gent, reserving  the  same  for  subsequent  de- 
termination under  section  4243  of  the  Code, 
which  provides  that: 

"Persons  haying  apparent  or  contingent  in- 
terests in  such  property  may  be  mode  parties 
to  the  proceedings,  and  the  proceeds  of  the  prop- 
erty so  situated,  or  the  property  itself  in  case 
of  partition,  shall  be  subject  to  the  order  of  the 
court  until  the  right  becomes  fully  vested." 

And  (2)  the  order  appointing  the  trustee 
does  not  purjwrt  to  pass  on  the  ownership  of 
the  funds  to  be  held  by  him,  and  tills  might 
not  be  done  on  an  ex  parte  application  of 
the  referee  for  such  appolntmait  The  real 
parties  in  Interest  were  not  parties  to  that 
proceeding,  and  therefore  not  bound  thereby. 
Ivers,  Adm'r,  v.  Ivers,  61  Iowa,  772,  17  N. 
W.  149 ;  Barto  v.  Harrison,  138  Iowa,  413,  at 
page  417,  116  N.  W.  317;  Brown  v,  Lambe, 
119  Iowa,  404,  at  page  405,  93  N.  W.  486 ;  In 
re  Estate  of  Morgan,  125  Iowa,  247,  101  N. 
W.  127 ;  Crlley  v.  Cassel,  144  Iowa,  685,  at 
page  687,  123  N.  W.  348;  Butler  v.  Secrlst, 
92  Neb.  606,  138  N.  W..  749,  750.  There  was 
no  adjudication  as  to  whom  the  funds  in 
the  hands  of  the  trustee  belonged. 

[4-7]  IV.  When  did  William  F.  Meagher 
die}    WUUam  F.  Meagher  left  Lenox  in  1902. 


He  had  been  incorrigible  In  school  and  bad 
become  addicted  to  the  excessive  use  of  in- 
toxicating liquors,  indulging  in  periodical 
sprees  during  which  he  was  violent  and  abus- 
ed his  wife.  He  had  lived  apart  from  her  for 
several  months.  They  had  separated.  His 
habits  had  not  improved  •prior  to  his  de- 
parture for  the  West  Tlie  evidence  shows, 
however,  that  his  relations  with  his  mother 
and  brothers  and  sisters  were  agreeable,  and 
that  he  entertained  genuine  affection  for 
his  mother,  his  brother  Thomas,  and  sister 
Venmica.  He  kept  up  a  correspondence  with 
the  family,  writing  once  in  three  or  four 
weeks  until  the  latter  part  of  May  or  fore 
part  of  June,  1904,  in  the  meantime  being  in 
Colorado,  Nevada,  and  California.  A  tele- 
gram was  received  from  him  shortly  before 
his  mother's  death,  stating  that  he  was  very 
111  in  a  hospital  at  Beno,  Nov.,  and,  after 
being  notified  of  that  event,  he  wrote — and 
this  was  the  last  letter  ever  received  from 
him — concerning  the  death  of  his  mother  and 
that  if  he  got  to  feeling  better  be  planned  to 
go  into  the  mountains.  This  was  not  later 
than  the  fore  part  of  June,  1904.  There- 
after every  effort  to  locate  him  failed — 
search  for  him  through  inquiries  of  at- 
torneys, advertisements  in  newpapers,  and 
by  personal  efTorts  of  a  sister  and  brother, 
The  hospital  had  no  record  of  his  death. 
No  trace  of  him  was  ever  found.  Had  he 
lived  imtll  the  time  of  trial,  he  would  have 
been  42  years  of  age.  He  may  be  alive,  for 
only  a  presumption  to  the  contrary  au- 
thorizes the  Inference  that  he  had  departed 
this  life.  An  accepted  rule  of  evidence  at 
common  law  was  that,  when  a  person  has  not 
been  heard  from  by  those  likely  to  do  so  for 
many  years,  the  presumption  of  the  duration 
of  life  ceases  at  the  end  of  seven  years. 
This  presumption  is  only  that  the  person  la 
then  dead,  not  tbat  he  died  at  any  particular 
time  during  that  period.  In  the  absence  of 
anything  indicating  an  earlier  death,  it  can- 
not be  found  that  death  occurred  prior  to  the 
lapse  of  the  entire  period.  But  the  termina- 
tion of  life  at  an  earlier  date  may  be  found 
from  circumstances  so  indicating,  as  tliose 
"relating  to  the  character,  habits,  condition, 
affections,  attachments,  prosperity  and  ob- 
jects in  life,  which  usually  control  the  con- 
duct of  men,  and  are  the  motives  of  their  ac- 
tions." Tlsdale  v.  Conn.  Life  Ins.  Co.,  26 
Iowa,  170,  96  Am.  Dec.  136;  Seeds  v.  Grand 
Lodge,  93  Iowa,  175,  61  N.  W.  411 ;  Magnea 
V.  Modern  Woodmen,  146  Iowa,  1,  123  N.  W. 
169;  Sherod  v.  Ewell,  104  Iowa,  253,  73 
N.  W.  493;  Carpenter  v.  Modern  Woodmen, 
160  Iowa,  602,  142  N.  W.  411.  The  presump- 
tion of  life  continues  until  overcome  or  dis- 
placed by  a  more  potent  presumption,  1.  e., 
tliat  of  death;  but  this  latter  presumption 
has  no  retroactive  force.  To  warrant  the 
inference  that  death  occurred  earlier  than 
presumed,  there  must  be  proof  of  such  facts 
and  circumstances  connected  with  the  person 
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whose  life  Is  the  subject  of  Inquiry  as,  when 
submitted  to  the  test  of  reason  and  experi- 
ence, would  force  the  conviction  of  death 
within  a  shorter  period.  Cox  v.  BMsworth, 
18  Neb.  664,  26  N.  W.  460,  53  Am.  Rep.  827 ; 
Garden  v.  Garden,  2  Houst,  CDel.)  574 ;  Boyd 
V.  New  England  M.  L.  Co.,  34  La.  Ann.  848; 
Ryan  v.  Tudor,  31  Kan.  366,  2  Pac.  T&j'; 
White  V.  Mann,  26  Me.  361;  Hancock  v. 
American  Life  Ins.  Co.,  62  Mo.  26;  2  Cham- 
berlayne  on  ESv.  |  1105  et  seq. 

Judge  Sanborn  well  states  the  rule  in 
Northwestern  Mut  Ufa  Ins.  Co.  v.  ?tevens, 
71  Fed.  258,  18  C.  C.  A.  107: 

"The  established  presumption  of  fact  from  the 
disappearance  of  an  individaal  under  ordinary 
circumstances,  from  whom  his  relatives  and  ac- 
quaintances have  never  afterwards  heard,  is 
that  he  continues  to  live  for  seven  years  after 
his  disappearance.  If  this  presumption  was  un- 
affected by  countervailing  facts,  it  would  con- 
tinue in  the  case  at  bar  until  August  22,  1899 ; 
but  this  presumption  of  fact  is  not  conclusive. 
It  may  be  overcome,  not  only  when  the  testi- 
mony of  those  who  saw  the  insured  die  or  saw 
his  body  after  his  death  is  produced,  or  when 
he  was  last  seen  in.  a  peril  that  might  probably 
cause  his  death,  but  also  when  all  toe  facts  and 
circumstances  of  the  case — ^the  possible  motives, 
if  any.  of  the  lost  one  to  absent  and  conceal 
himself  in  view  of  approaching  failure,  dis- 
grace, or  punishment,  his  possible  motives,  if 
any,  for  returning  to  his  family  and  occupation, 
his  attachments  to  the  members  of  his  family 
and  his  friends,  his  interest  and  prospects  in  bis 
business  or  occupation,  and  the  extent  of  the 
unavailing  search  that  has  been  made  for  him — 
are  such  that  they  would  take  the  case  out  of 
the  category  of  an  ordinary  disappearance,  and 
would  lead  the  unprejudiced  minds  of  reasonable 
men,  exercising  their  best  judgment,  guided  by 
the  established  rule  that  life  is  presumed  to  con- 
tinue seven  years  after  an  unexplained  disap- 
pearance, to  the  conviction  that  death  had  in- 
tervened at  an  earlier  date." 

[I]  The  evidence  in  this  case  Is  meager. 
The  absentee's  social  relations  were  not  such 
as  to  Impel  his  return  to  Lenox.  His  wife 
had  left  him.  His  habits  had  been  such  as 
to  require  Interference  by  the  local  peace 
officers.  His  course  of  life  among  his  neigh- 
bors and  his  relations  with  bis  wife  had 
not  been  such  as  were  Ukely  to  Induce  him 
to  return,  and  in  leaving  he  Is  not  shown 
to  have  expressed  any  such  purpose.  He 
was  aware  that  his  mother  was  dead,  and  his 
attacluuent  to  brothers  and  sisters  had  not 
been  strong  enough  to  restrain  him  from 
wandering.  Though  he  wrote  about  being 
ill  at  the  hospital,  no  record  thereof  could 
be  found,  and  no  trace  of  him  at  Reno  could 
be  discovered.  If  he  went  into  the  moun- 
tains, no  inference  of  an  earlier  death  than 
presumed  is  to  be  drawn  therefrom.  Though 
he  must  have  known  that  his  mother  had 
property,  there  was  no  showing  that  he  was 
aware  of  bow  it  was  disposed  of  in  the  will, 
and.  If  he  were,  the  delay  of  over  seven  years 
before  he  might  enjoy  his  share  would  not  be 
Ukely  to  appeal  to  a  man  of  bis  character. 
The  circumstance  that  in  the  two  years  since 
leaving  home  be  had  wandered  in  three  states 
tends  to  explain  the  failure  of  the  search 
made,  and  warrants  the  inference  that  he 


might  have  continued  going  from  Iplace  to 
place,  and  tills  Is  strengthened  by  the  cir- 
cumstance that  no  trace  of  him  or  his  re- 
mains could  be  found  at  Renp.  In  bis  last 
letter  he  refers  to  his  sickness  only  wltb 
reference  to  his  plan  if  be  shoulc)  get  bett^'. 
He  was  not  shown  to  have  had  any  organic 
disease,  and  no  ground  appears  for  Inferring 
that  his  illness  proved  fatal,  other  than  his 
omission  to  write.  We  are  of  opinion  that 
the  evidence  was  not  sufficient  to  Justify  a 
finding  that  he  departed  this  life  earlier  than 
presumed  by  law. 

[t]  II.  Appellant  contends  that,  under  sec^ 
tlon  3307  of  the  Code  Supp.  (1913),  death  Is 
not  to  be  presumed  in  a  case  like  this  in  sev- 
en years,  but  only  on  the  unexplained  ab- 
sence of  ten  years.    That  section  reads: 

"When  a  resident  of  this  state  owning  proper- 
ty therein,  or  any  person  who  may  have  been  a 
resident  of  this  state,  has  acquired  or  may  here- 
after acquire  property  or  property  rights  within 
the  state,  absents  himself  from  his  usual  place 
of  residence  and  conceals  his  whereabouts  from 
his  family  without  Imown  cause  for  a  period 
of  seven  years  or  any  such  peirson  who  has  gone 
to  parts  unlmown  for  a  period  of  ten  years,  a 
petition  may  be  filed  in  the  district  court  of  any 
country  where  such  property  or  a  part  thereof 
is  situated,  setting  forth  such  facts,  by  any  per- 
son entitled  to  administer  upon  such  absentee's 
estate  if  he  was  known  to  be  dead,  and  setting 
forth  the  names  of  the  persons  who  would  be 
the  legal  heirs  of  the  absentee  if  he  were  dead, 
so  far  as  known,  and  praying  for  the  issuance 
of  letters  of  administration  upon  such  estate ; 
thereupon,  said  court  shall  prescribe  a  notice 
addressed  to  such  absentee  and  heirs  named, 
and  order  the  same  to  be  published  in  a  news- 
paper published  In  said  county  to  be  designated 
by  the  court,  once  each  week  for  eight  consecu- 
tive weeks,  and  which  shall  be  served  person- 
ally upon  all  the  heirs  lesiding  within  the  state 
in  the  manner,  and  for  the  length  of  time  as  is 
required  for  the  service  of  original  notices, 
proof  of  the  publication  and  service  of  which 
in  manner  and  for  the  time  ordered  shall,  at 
the  expiration  of  said  period  be  filed  with  said 
petition,  and  thereupon  if  such  absentee  fails  to 
appear,  the  court  shall  hear  the  proof  presented, 
and  if  satisfied  of  the  truth  of  the  facts  set 
forth  in  the  petition  concerning  the  absentee, 
shall  order  letters  of  administration  upon  the  es- 
tate of  such  absentee  to  issue  as  though  he  were 
known  to  be  dead.  The  court  shall  also  hear 
proof  and  determine  who  the  legal  heirs  of 
such  absentee  are  and  their  respective  interests 
in  such  estate." 

Two  classes  are  contemplated  by  this  stat- 
ute: (1)  One  coming  within  the  description 
of  him  who  "absents  himself  from  his  usual 
place  of  residence  and  conceals  his  where- 
abouts from  his  family  without  known  cause 
for  a  period  of  seven  years";  and  (2)  one 
coming  within  the  description  of  him  who 
"has  gone  to  parts  unknown  for  a  period  of 
ten  years."  Plainly  enough  the  absentee  la 
within  the  first  class.  Though  he  may  have 
departed  without  purpose  of  returning,  he 
kept  up  correspondence  with  his  family  until 
shortly  after  his  mother's  death,  and,  though 
his  wife  and  daughter  and  a  brother  and  sis- 
ter continued  to  live  at  Lenox,  none  knew  of 
his  whereabouts.  He  then  absented  himself 
from  his  usual  place  of  residence  In  this  state, 
and  he  theretifter  concealed  himself  from  his 
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ftimlly  wifhoQt  known  cauae.  But  where  any 
person,  a  resident  or  who  may  hare  been  a  res- 
ident, withont  more,  even  though  there  were 
none  who  would  lik^y  £ear  from  him  or  know 
his  whereab<Mit8,  "has  gone  to  parts  unknown 
for  a  period  of  ten  years,"  then  the  presomp- 
tion  of  death  so  far  arises  that  an  administra- 
tor may  be  appointed  for  property  had  or  by 
him  acquired  in  this  state.  In  such  a  case, 
the  presumption  of  death  might  not  arise 
under  the  common-law  loile  of  evidence,  and 
this  portion  of  the  statute  was  evidently 
enacted  in  order  to  conserve  any  property 
for  those  in  event  of  the  absentee's  death 
would  be  entitled  thereto.  The  section  doea 
not  purport  to  deal  with  the  rule  of  evidence 
fixing  the  period  of  absence  within  which 
death  be  presumed,  but  merely  the  conditions 
on  which  administration  will  be  granted  and 
distribution  ordered.  As  William  F.  Meagher 
departed  this  life  some  months  before  the 
estate  was  ready  for  distribution,  the  court 
rijthtly  decreed  that  his  daughter  lolene  was 
entitled' to  $1,000  only,  and  that  the  remain- 
der of  the  estate  be  distributed  to  the  other 
children  of  testatrix  and  to  the  heirs  of  any 
who  are  dead. 
Affirmed. 

OAYNOR,  C.  J.,  and  BVANS  and  SAXr 
LINOER,  JJ.,  concurring. 


MURRAY  V.  BROTHERHOOD  OF  AMERI- 
CAN YEOMEN.    (No.  31468.) 
(Supreme  Court  of  Iowa.     June  25,  1917.) 

1.  Trial  €=>177  —  Motions -7- Dibkcted  Ver- 
dict—Effect. 

While  Bs  a  general  rule,  where  both  par- 
ties move  for  directed  verdict,  it  is  not  true  that 
?iaestion8  become  mixed  questions  of  law  and 
act  for  the  court,  evidence  held  to  warrant  the 
court  in  disposing  of  the  case  after  sudi  motions 
without  jury. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
DlK.  t  400.] 

2.  iNsrRANCE  $=>S19(2)  —  MtTTtJAi.  Benefit 

InSUBANCE— MlSBKFBSSENTATION    IN    APPLI- 
CATION—EVIDENCE. 

Evidence  hdd  to  sustain  finding  that  insur- 
ed did  not  have  tuberculosis  of  the  lungs  at  the 
time  she  applied  for  mutual  benefit  insaranee, 
stating  in  her  application  that  she  was  not  af- 
flicted with  such  disease. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  J  2007.] 

8.  Insurance  ^=>819(2)  —  Mutual  Benefit 
Insurance — Misrepresentation  in  Appli- 
cation— Evidence. 
Evidence  held  insufficient  to  show  bad  faith 

of  insured  in  statins  in  applying  for  a  mutual 

benefit  policy  that  she  did  not  have  tuberculosis 

of  the  lungs. 
[Ed.  Note.— For  other  cases,  see  Insurance, 

Cent  Dig.  $  2007.] 

4.  Insurance    <S=»819(2)  —  Mutual   Benefit 
Insurance— Misrepresentation  iw  Appli- 
cation—Evidence. 
Where  a  blank  in  an  application  for  mutual 
benefit  insurance  left  for  remarks  of  the  exam- 
ining physician  employed  by  the  insurer  was 
left  blank,  it  could  not  be  said  that  the  insured 


acted  In  bad  faith  in  saying  that  she  did  not 
have  toberculosis  of  the  lungs,  since  the  insurer 
must  have  relied  at  least  in  part  upon  the  state- 
ment of  its  physician. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  t  2007.] 

6.  Insurance    «=»723(1)  —  Mutual   Benefit 

iRsraANCs— Warranties. 
Despite  recitations  of  the  application  that 
the  answers  therein  are  warranties,  the  answer 
of  the  insured  that  she  was  not  afflicted  with 
pulmonary  tuberculosis  were  representations, 
and  not  warranties,  being  opinionative. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  I860.] 

6.  Insurance  «=s723(1)  —  Mutual  Benefit 
Insurance— Warranties. 

Application  for  mutual  benefit  policy  con- 
taining the  words,  "I  hereby  warrant  all  an- 
swers herein  to  be  full,  complete,  and  true  with- 
out suppression,  evasion,  or  concealment,"  mere- 
ly warrants  against  insured's  misrepresenta- 
tions or  concealment,  and  does  not  absolutely 
warrant  the  truth  of  the  statements. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  !  I860.] 

7.  Insurance  ^=»723(1)  —  Mutual  Benefit 
Insurance— "Suppression"— "Evasion"  — 
"Concealment." 

In  a  general  way  the  words  "suppression^" 
"evasion,'  and  "concealment"  mean  to  avoid 
by  some  device  or  strategy  or  the  concealment 
or  intentional  withholding  some  fact  whi(A 
ought  in  good  faith  to  be  communicated. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1860. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conceal— Concealment; 
Evasion ;   Suppression.] 

8.  Insurance  <s=3818(2)  —  Mutual  Benefit 
Insurance— Good  Taith  of  Applicant— 
Evidence— AdmissidilitT. 

In  an  action  on  a  mutual  benefit  policy  in 
the  application  for  which  insured  had  stated 
that  her  brother  died  from  lead  poisoning,  where- 
as in  fact  he  died  from  tuberculosis,  pvidence 
that  physicians  had  told  her  that  he  died 
from  lead  poisoning  was  admissible  on  the  is-, 
sue  of  her  good  faith. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  2004.] 

Appeal  from  District  Court,  Polk  County; 
Chas.  A.  Dudley,  Judge. 

Action  by  plaintiff,  as  beneficiary  on  a 
benefit  certificate  Issued  by  defendant  to  Jes- 
sie B.  Murray,  deceased.  It  was  stipulated 
that,  if  plaintiff  was  entitled  to  recover  at 
all,  she  was  entitled  to  recover  $726.64,  with 
interest.  There  was  a  trial  to  a  Jury,  and 
at  the  close  of  all  the  evidence  defendant 
moved  for  a  directed  verdict  In  its  favor,  and 
plaintiff  moved  for  a  verdict  in  her  favor. 
The  defendant's  motion  was  overruled,  and 
the  plaintiff's  sustained,  and  Judgment  ren- 
dered for  the  amount  stipulated.  Defendant 
appeals.     Affirmed. 

John  D.  Denlson,  Jr.,  of  Des  Moines,  for 
appellant  Clark,  Byers  &  Hutchinson,  of 
Des  Moines,  for  appellee. 

PRESTON,  J.  Defendant  is  a  fraternal 
beneficiary  association  organized  under  the 
statute.  On  April  15,  1914,  deceased  made 
and  executed  her  application  for  a  benefit 
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certificate  In  defendant  association.  On  the 
20tli  of  the  same  mouth  a  benefit  certificate 
was  Issued  to  her,  and  on  May  5tb  thereafter 
she  was  duly  Initiated  or  adopted  aa  a  mem- 
ber, and  received  the  certificate  as  Issued. 
A  copy  of  the  application  appears  on  the 
back  of  the  certificate.  She  died  of  tuber- 
culofrts  of  the  lungs  March  29,  1915,  In  good 
standing  In  the  association.  No  question  Is 
now  made  as  to  the  cause  of  death.  Ko  con- 
troversy is  made  but  that  notice  and  proper 
claim  was  made  for  the  amount  due  under 
the  certificate.  Defendant  association  re-. 
Jected  the  claim  and  refused  payment  The 
contentions  of  the  defendant  as  Its  counsel 
state  them  are:  First,  that  Jessie  B.  Murray 
in  her  answers  to  the  questions  propounded 
to  her  In  her  application  were  false  and  un- 
true and  constitute,  each  of  them,  a  breach 
of  warranty,  which  avoided  the  contract; 
second,  that  her  death  resulted  from  a  dis- 
ease or  disability  existing  prior  to  the  date 
of  her  benefit  certificate;  third,  that  the  war- 
ranties contained  In  the  certificate  were 
breached  by  the  Insured,  and  the  contract 
thereby  rendered  void.  The  errors  assigned 
are  that  the  court  erred  in  admitting  evi- 
dence regarding  the  ailment  of  her  brother 
which  was  communicated  to  deceased;  that 
the  court  erred  in  holding  that  defendant 
was  required  to  prove  that  deceased  had 
knowledge  of  the  falsity  of  the  answers  In 
her  application  and  erred  In  sustaining  the 
motion  of  plaintiff,  and  overruling  defend- 
ant's motion  for  a  directed  verdict 

Tlie  application  contains,  among  other 
things,  the  following: 

"I  hereby  warrant  all  my  answers  herein  to 
be  full,  complete,  and  true  without  suppression, 
evasion,  or  concealment,  and  I  agree  tnat  this 
application,  with  questions  and  answers  thereto, 
shall  I>e  copied  on  the  certificate  to  l>e  issued 
hereon,  and  that  such  certificate  and  applica- 
tion together  with  the  constitution  and  by-laws 
now,  or  hereafter  in  force,  shall  form  the  con- 
tract between  me  and  the  Brotherhood  of  Amer- 
ican Yeomen,  and  that  such  contract  shall  bind 
me  and  all  my  beneficiaries.  *  *  •  And  I 
agree  that  any  untrue  answer  to  any  question  in 
parts  1  and  2  of  this  application  shall  imme- 
diately, without  process,  render  the  certificate 
issued  thereon  null  and  void." 

The  certificate  provides: 

"This  certificate  is  issued  and  accepted  upon 
th«  following  warranties  and  conditions  and 
agreements:  That  the  statements  in  the  appli- 
cation of  said  member,  including  answers  in 
the  medical  examination,  a  copy  of  which  ap- 
pears upon  the  baclc  hereof  and  which  is  hereby 
made  a  part  of  this  agreement,  are  true  in  every 
particular,  and  shall  be  held  to  be  strict  warran- 
ties ;  that,  if  the  application  or  any  part  thereof 
shall  be  found  to  be  untrue,  then  this  certifi- 
cate shall  be  null  and  void.  No  claim  resulting 
from  disease  or  disability  existing  prior  to  the 
date  hereof  shall  be  vahd  against  this  associa- 
tion. I  hereby  warrant  that  I  am  in  good 
health,  and  that  no  diange  has  occurred  in  my 
condition  as  set  forth  in  my  application,  and  I 
accept  this  benefit  certificote  and  agree  to  all 
the  conditions  therein  contained  at  date  of  my 
adoption." 

The  list  of  questioDS  In  the  application 
was  beaded  by  the  words: 


'Warranties  of  applicant  for  membership,  etc., 
in  the  Brotherhood  of  American  Yeomen. 

The  aiq;>lication  contained  questions  ander 
family  history,  and  her  answers  that  her 
brother,  aged  25  years,  had  died  of  lead 
poisoning  after  one  year's  sickness. 

Defendant  pleade^  affirmatively  breach  ot 
warranty  on  the  part  of  the  Insured  because 
of  the-  alleged  falsity  of  her  answers  to  cer- 
tain of  the  questions.  These  are,  In  sub- 
stance, that  her  statement  that  she  was  In 
good  health  was  false  and  untrue,  and  so 
as  to  her  consulting  a  physician  within  ten 
years,  and  that  her  answer  that  she  had 
been  attended  by  a  physician  last  two  years 
ago  for  two  fractured  ribs,  and  that  there 
was  a  prompt  recovery,  for  that  she  bad  been 
treated  by  physicians  less  than  two  years 
prior  to  the  date  of  her  application  and  for 
an  ailment  other  than  fractured  ribs,  and 
that  she  concealed  the  fact  of  soch  consulta- 
tion, treatment,  and  ailment  from  the  de- 
fendant; that  she  had  consulted  several  phy- 
sicians other  than  the  one  mentioned  and 
for  ailments  other  than  stated  within  ten 
years;  that  her  answer  to  the  question  as 
to  whether  she  bad  any  disease  of  the  throat, 
heart,  or  lungs  was  false  and  untrue,  for 
that  at  said  time  she  was  afflicted  with 
disease  of  the  longs;  that  her  statement  that 
no  blood  relative,  including  brothers,  bad 
not  had  consumption  was  false  and  untrue, 
for  that  a  brother  had  bad  consumption; 
that  her  statement  that  she  bad  never  bad 
any  ailment,  disease.  Injury,  or  operation 
other  than  stated  was  false  and  untrue,  In 
that  abont  one  year  prior  to  the  date  of  her 
application  she  was  afflicted  with  symptoms 
of  the  disease  the 'same  as  those  with  which 
she  was  afflicted  in  her  last  Ulness. 

Defendant  also  alleged  that  the  Insured 
was  not  In  good  health  at  the  time  the  certifi- 
cate was  signed  by  her  and  as  warranted  in 
the  certificate,  and  that  the  certificate  pro- 
vided that  no  claim  resulting  from  disease 
or  disability  existing  prior  to  its  date  should 
be  valid  against  the  association,  as  to  which 
last  defendant  alleges  that  the  Insured  died 
as  the  result  of  a  disease,  to  wit,  tuberculosis 
of  the  lungs  (consumption),  existing  prior  to 
the  date  of  the  certificate,  May  5,  1914.  The 
certificate  provided  that  it  should  "not  be 
valid  unless  delivered  to  applicant  during  ap- 
plicant's good  health."  Defendant  alleges 
that  she  was  not  in  good  health  when  the 
certificate  was  delivered.  Because  of  certain 
matters  appearing  in  the  record,  and  par- 
ticularly In  regard  to  the  question  of  the 
court  sustaining  plaintiff's  motion  to  direct 
a  verdict,  and  whether  deceased,  had  knowl- 
edge of  the  alleged  falsity  of  her  answers, 
and  whether  her  disease,  tuberculosis  of  the 
lungs,  developed  before  or  after  the  bene- 
ficiary certificate  became  effective,  which  will 
be  referred  to  later  In  the  opinion,  we  think 
It  advisable  to  refer  to  the  evidence  some- 
what in  detail,  but  without  attempting  to 
give  all  <tf  It 
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A  witness  testifies  that  he  was  the  medi- 
cal attendant  of  deceased  for  about  nine 
months  during  which  time  she  was  cpnflned 
to  the  house  and  prevented  from  attending 
to  business  for  about  seven  and  one-half 
months;  that  he  treated  her  for  pulmonary 
tuberculosis  which  was  the  remote  canse  of 
her  death;  that  the  history  and  symptoms 
of  the  disease  during  Its  progress  were  typical. 

Another  medical  witness  testified  that  he 
had  known  deceased  two  years;  had  not 
treated  her  for  any  ailment  prior  to  her 
last  Illness ;  attended  ber  daring  ber  last  Ill- 
ness for  tuberculosis  of  the  lungs;  that  the 
remote  cause  of  death  was  tuberculosis.  An- 
other medical  witness  testified  that  he  met 
deceased  at  the  sanatorium  at  Oakdale,  where 
be  was  superintendent,  and  that  this  was 
June  25,  1914.  Witness  Identified  an  exhibit 
as  the  record  of  deceased  and  answers  to 
questions  put  to  ber  by  an  attendant;  that 
Dr.  Peck  was  the  sanatorium  examiner  in 
June,  1914;  identified  another  exhibit  as  Dr. 
Peck's  report  on  deceased  to  the  sanatorium. 

Dr.  Peck  testified  that  he  examined  de- 
ceased June  17,  1914,  for  admission  to  tlie 
sanatorium;  tltat  she  was  referred  to  htm 
'  by  Dr.  Page,  who  brought  her;  that  the  ex- 
hibit identified  by  the  prior  witness  was  the 
record  made  by  lilm;  that  witness  examined 
ber  June  8,  1914;  be  found  that  she  then 
had  pulmonary  tuberculosis;  that  she  com- 
plained of  tiring  easily,  was  nervous,  poor 
appetite  and  digestion,  restless  sleep,  weak, 
afternoon  fever,  loss  of  weight,  dry  cough, 
shortness  of  breath,  and  so  forth;  tliat  he 
diagnosed  ber  case,  basing  his  Judgment  of 
her  symptoms  and  the  history  given  by  her, 
as  pulmonary  tuberculosis,  and  expressed  his 
opinion  that  she  bad  had  it  for  years;  says 
she  told  him  that  she  had  a  similar  attack 
the  previous  year,  and  had  gone  to  Nebraska 
for  a  vacation;  tliat  deceased  then  told  him 
she  had  a  brother  who  died  from  tuberculosis 
three  years  previous. 

As  before  shown,  deceased  stated  in  her 
application  that  her  brother  had  died  of  lead 
poisoning,  and  It  should  be  said  here  tliat 
she  had  been  informed  prior  to  ber  giving 
such  answer  that  a  doctor  bad"  pronounced 
bis  disease  lead  poisoning.  But  that  there- 
after, and  before  she  told  Dr.  Peck  that  her 
brother  had  died  of  tuberculosis,  she  bad 
been  so  informed. 

Continuing  the  testimony  of  Dr.  Peck,  be 
says  further  that  deceased  told  him  in  the 
conversation  before  mentioned  that  she  bad 
bad  a  long  drawn  out  attack  of  typhoid 
fever  five  years  previous.  Witness  says  he 
found  definite  physical  signs  of  tuberculosis 
in  the  lungs,  and  diagnosed  ber  case  as  tuber- 
culosis on  June  8th;  that  she  had  been  tu- 
I>ercular  for  years.  He  says,  however,  that 
the  condition  mentioned  was  not  necessarily 
present  all  the  time  in  the  lungs;  that  if 
Dr.  Mountain  (whose  testimony  will  be  re- 
ferred to  later)  found  her  normal  <«  April 
15, 1914,  then  there  was  no  tubercnloslB  there. 


Witness  gives  other  symptoms  and  tests 
made  by  him,  and  says  she  did  not  have  the 
acute,  rapidly  developing  type,  but  that  she 
bad  chronic  tuberculosis.  He  says,  bow- 
ever,  that  a  careful  physical  examination 
might  be  made  in  April  and  no  symptoms 
discovered,  and  later  the  symptoms  might  be 
found  in  June;  that  chronic  tuberculosis  has 
a  usual  run  of  several  years  before  produc- 
ing death.  He  says  that  la  bis  judgment  de- 
ceased was  afflicted  with  tuberculosis  or  con- 
sumption on  May  S,  1914,  and  immediately 
preceding  that  day. 

At  this  point  we  may  as  well  refer  to  the 
rebuttal  testimony  of  Dr.  Peck  in  regard  to 
a  conversation  with  him  and  the  plaintiff, 
who  testified  to  the  conversation.  The  plain- 
tiff testified  that  the  day  before  deceased 
went  to  Oakdale  witness  went  with  ber  to 
see  Dr.  Peck,  and  says: 

"I  asked  him  what  was  the  matter.  He  said 
it  was  lung  trouble.  I  said.  'Doctor,  how  did 
that  come?  She  was  examined  j<ist  in  April 
for  the  Teoman  IJodge,  and  she  passed  an  exam- 
ination of  good  healtli  then.'  'Well,'  he  says, 
"her  lungs — she  was  not  far  enough  advanced, 
not  even  two  weeks  ago,  that  you  could  tell,' 
he  says  'that  there  was  anything  wrong  with 
her,'  and  he  says,  'it  is  hard  to  tell  now,  *  ♦  • 
for  it  is  just  the  very  starting  of  it.' " 

In  rebuttal  Dr.  Peck  was  asked  if  be  so 
stated  to  Mrs.  Murray,  and  answered: 

"A.  I  had  some  conversation  with  her;  yes, 
sir.  Q.  Will  you  tell  the  jury  whether  or  not 
you  made  those  statements  to  Mrs.  Murray?  .  A. 
I  cannot  recall  the  words  used  in  talking  to 
her.  Q.  Did  you  tell  her  the  substance  of  that? 
A.  Yes,  sir." 

We  have  been  compelled  to  go  to  the  tran- 
script as  to  this  testimony  because  of  a  dis- 
pute between  counsel,  but  find  that  appellee's 
additional  abstract  is  substantially  correct. 

Dr.  Wertz,  testifying  for  defendant,  states 
that  he  treated  deceased  about  April  24, 
1914,  for  catarrhal  infiammation  of  the  mem- 
branes of  the  nose  and  pharynx;  that  she 
consulted  talm  at  tltat  time  for  headache,  re- 
current nosebleed,  for  two  months  following 
a  cold;  said  she  had  been  afflicted  in  this 
way  for  two  months. 

Dr.  Page  says  that  he  made  a  physical  ex- 
amination of  deceased  in  December,  1911, 
and  recalls  that  she  was  run-down  and  took 
a  vacation;  saw  her  again  in  June,  1914, 
and  diagnosed  her  trouble  aq  being  tuber- 
cular, and  referred  her  to  Dr.  Peck ;  she  had 
a  cough,  and  an  examination  of  the  lungs 
caused  bim  to  decide  she  had  tuberculosis; 
saw  ber  again  June  16,  1914;  her  case  was 
further  advanced;  saw  her  again  in  July, 
1914 ;  case  progressing  more  rapidly  than  in 
June;  told  her  in  June  what  her  trouble 
was.  Dr.  Lreir  says  he  treated  the  brother 
of  deceased  in  the  tall  of  1911,  and  that  he 
died  in  September;  the  cause  of  his  death 
was  tutierculosis  of  the  lungs;  lead  poison- 
ing runs  a  different  course  from  tuberculosis; 
and  describes  the  difference.  Certificate  of 
death  recites  that  the  brother  died  of  tuber- 
culosis of  the  lungs. 

The  st^iographer  in  the  oflSce  of  the  super- 
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intendent  ot  the  sanatorium  says  tbat  on 
June  24,  1914,  she  made  the  InlUal  record 
for  each  patient;  produces  Exhibit  6,  and 
says  her  recollection  is  that  she  obtained  the 
information  appearing  therein  from  deceased 
and  it  recites,  among  other  things,  that  a 
brother  died  of  tuberculosis,  and  gives  her 
age,  weight,  height,  etc.  Witness  also  iden- 
tified Exhibit  7  as  the  paper  brought  by  de- 
ceased from  Dr.  Peck.  The  first  part  of  this, 
signed  by  deceased,  contains  nothing  ma- 
terial to  the  issue.  It  simply  agrees,  in  sub- 
stance, to  abide  by  the  rules  of  the  institu- 
tlon,  and  gives  the  time  of  her  residence  In 
Iowa.  Attached  to  this,  or  as  a  part  of  It, 
is  what  purports  to  be  the  applicant's  his- 
tory, made  out  by  Dr.  Peck.  Among  other 
things  in  this  report  are  the  following  ques- 
tions and  answers: 

"Unable  to  do  usual  work  since  when?  Just 
quit  her  ofiice.  Past  two  months  has  gone  home 
at  night  'all  in.'  Similar  attack  year  ago ; 
cough  first  began  two  months  ago;  expectora- 
tion began,  Slgt.  am.  sputa ;  sputum  not  exam- 
ined ;  amt.  24  hrs  Slgt.  Tubercle  bacilli  present? 
None  Exam.  Applicant  ever  spit  blood?  No. 
Ever  have  chills,  and  when  last?  Yesterday, 
nighcst  and  lowest  afternoon  temperature  dur- 
ing last  seven  days,  99.3-09.8;  Applicant  has 
not  bad  night  sweats.  An;  enlarged  lymphatic 
glands,  and  where?  Yes,  Cerv.  Applicant  has 
never  bad  persistent  hoarseness  or  huskiness; 
urinalysis  presents  nothing  abnormal ;  previ- 
ous illnesses,  typhoid  July,  1909 ,  sick  two 
months  ;  three  broken  ribs  and  pleurisy  ;  broth- 
er died  three  years  ago  with  tuberculosis." 

Another  page  of  EJshlblt  7  Is  filled  out  by 
the  sanatorium  examiner  and  shows,  in  part: 

"Temperature  101  at  5 -.30  p.  m.  that  date; 
pqlse  104 ;  respiration  24 ;  normal  weight  120 ; 
present  weight  102%  lbs;  appetite,  none;  voice, 
Si.  husky ;  cough  not  troublesome ;  no  pain ; 
fair  strength ;  no  tenderness  or  disease  of  bow- 
els ;  menses  more  scanty  past  two  months ;  no 
other  diseases  present  or  other  organs  involved  ; 
constitutional  conditions  and  general  appear- 
ance, fair;  applicant  in  moderately  advanced 
condition  of  disease." 

The  printed  application  states  that  the 
sanatorium  is  in  no  sense  to  he  considered  a 
consumptive's  home,  and  that  it  is  an  insti- 
tution where  patients  in  the  first  stage  ot 
pulmonary  tuberculosis  can  be  sent  with  the 
hope  of  cure,  and  so  forth. 

Dr.  Mountain,  the  examining  physician  for 
the  local  lodge  of  defendant  of  which  deceas- 
ed was  a  member,  testified  that  he  signed 
the  confidential  report  of  medical  exttminer 
Aj>rll  15,  191/4;  that  he  was  acquainted  with 
deceased,  and  first  learned  she  was  sick  sev- 
eral months  after  signing  her  benefit  cer- 
tificate; learned  she  had  tuberculosis  about 
the  time  of  her  death;  that  the  statements 
above  his  signature  in  the  confidential  re- 
port are  true.  "From  this  confidential  report 
of  the  medical  examiner.  Dr.  Mountain,  it 
appears  that  on  the  15th  day  of  April,  1914, 
deceased  was  5  feet  4  Inches  in  height  and 
she  weighed  115  pounds,  and  her  chest  meas- 
ure, foi-ced  inspiration,  28  inches,  forced  ex- 
piration, 31  inches,  and  a  waist  measure  of 
24  Inches  and  a  temperature  of  98,  and  her 
heart  action  was  clear,  regular,  and  normal. 


there  was  no  murmur  or  enlar^ment  of  the 
heart,  and  her  pulse  rate  sitting  was  72  and 
standing  SO.  Under  No.  4,  "Examination  of 
lungs,"'  he  stated  that  the  respiration  was 
full  and  uniform  throughout  the  lungs,  and 
there  was  a  freedom  from  unusual  sounds 
throughout  the  lungs;  that  the  percussion 
was  normal  throughout  each  lung,  and  that 
there  was  no  disease  of  the  throat  or  lung, 
and  there  was  no  evidence  of  any  disease  of 
the  brain  .or  nervous  system,  and  that  the 
applicant  bad  not  had  any  disease  or  disor- 
ders affecting  her  present  health.  Attached 
to  this  report  is  the  following  certificate  ot 
Dr.  Mountain: 
"Remarks    

"I  hereby  certify  that  I  have  carefully  exam- 
ined Jessie  B.  Murray  in  private,  this  15th  day 
of  4,  1914,  and  that  I  have  carefully  reviewed 
this  application  for  $1,000.00  on  applicant's 
life;  that  all  answers  to  questions  contained 
in  part  two  are  in  my  handwriting  and  are  ex- 
actly as  made  by  applicant,  and  all  answers  con- 
tained in  part  three  are  in  my  handwriting; 
and  that  applicant  signed  the  said  part  two  in 
my  presence.  I  recommend  this  applicant  be 
accepted.  Are  you  a  commissioned  examiner 
for  this  society? 

"Date  at  D.  M,  4-15—1914. 

"Dr.  E.  B.  Mountain." 

The  witness  also  testified  that  be  first 
learned  that  deceased  was  sick  several 
months  after  signing  her  benefit  certificate ; 
learned  that  she  had  tuberculosis  about  the 
time  of  her  death. 

The  secretary  of  the  local  lodge  testifies 
that  deceased  attended  a  Ye<nnan  danoa 
about  December,  1914. 

Dr.  Foulk,  testifying  for  plaintiff,  says 
tliat  be  was  the  medical  advisor  of  deceased 
in  the  latter  part  of  her  lifetime;  that  be- 
tween December,  1911,  and  June,  1914,  she 
called  at  his  office  10  or  12  times;  that  he 
treated  her  for  grippe,  cold,  constipation, 
headache,  different  tilings  like  that;  tliat  lie 
saw  her  about  April  or  May,  1914;  be  was 
suspicious  of  her  lungs,  and  told  her  to  go 
and  see  Dr.  Peck;  that  she  should  get  out 
into  the  open  air;  that  prior  to  the  last- 
named  date  her  health  was  reasonably  good; 
that  when  he  sent  her  to  Dr.  Peck  was  the 
first  time  he  suspected  tuberculoais,  and  that 
it  was  about  a  month  previous  to  June  8, 
1914,  when  he  saw  her  and  told  her  to  go 
and  see  Dr.  Peck,  and  at  that  time  be  ex- 
amined her  lungs  and  found  a  dull  area  and 
she  had  a  little  temperature,  and  she  gave 
a  history  of  having  lost  wel^t;  that  the 
cold  or  grippe  which  he  mentioned  had  noth- 
ing to  do  with  the  consumption  that  caused 
her  death ;  that  she  came  to  his  ofiice  about 
a  month  before  she  went  to  Oakdale  and  bad 
a  little  fever  and  a  little  cold ;  that  he  sent 
her  borne  and  told  her  to  come  back  in  a 
few  days ;  that  she  did  so,  and  had  not  got ' 
rid  of  her  cold;  and  that  this  cold  he 
thought  developed  acute  consumption.  He 
testified  that  he  would  say  tuberculosis  can 
develop  in  an  interval  of  ^  hours ;  does  not 
remember  anything  in  respect  to  fractured 
ribs;  iuever  knew  she  bad  any  ribs  broken. 
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Dr.  Watts,  dentist,  testified  tbat  deceased 
worked  In  his  office  from  two  to  four  years ; 
put  in  lots  at  time;  was  there  early  in  the 
morning;  worked  frequently  from  8  to  0, 
sometimes  later;  always  ready  to  attend 
to  business;  was  well;  did  not  recall  that 
sfhe  was  out  of  the  office  for  six  weeks  or 
two  months  at  any  time  tbat  be  was  home, 
and  while  he  was  away  in  the  summer  she 
worked  Just  the  same;  heard  no  complaints 
of  headache  prior  to  April,  1914. 

Dr.  CJomell,  a  dentist  in  Dr.  Watts'  office 
two  years,  be^ning  May  1,  1913,  saw  de- 
ceased every  day ;  she  was  usually  the  first 
one  of  the  girls  to  reach  the  office  in  the 
morning;  describes  her  duties  and  says  she 
was  on  her  feet  practically  all  the  time, 
and  was  there  from  about  8  in  the  morning 
to  6  or  later  In  the  ey«ilng ;  did  not  remem- 
ber that  she  lost  any  time  aside  from  the 
Tacatlon  she  took ;  he  took  no  vacation  and 
was  there  every  day;  knew  of  her  consult- 
ing Dr.  Peck  dn  June,  1914 ;  noticed  a  change 
In  her  physical  condition  about  a  month  be- 
fore that  time;  never  knew  of  her  being  111 
at  all  up  to  the  time  of  her  leaving  the  of- 
fice; about  a  month  prior  to  June  8,  1914, 
she  began  to  gradually  lose  strength;  ap- 
peared weary ;    needed  a  vacation. 

Plaintiff,  the  mother  of  deceased,  testified 
tbat  deceased  worked  every  day  long  hours; 
that  she  did  not  complain  In  the  tiro  weeks 
preceding  June  8,  1914,  of  being  tired  and 
nervous,  nor  of  having  any  fever,  or  being 
restless  at  night,  nor  that  she  was  losing 
weight  or  had  any  "headache ;  never  noticed 
tbat  she  had  any  cough,  she  never  complain- 
ed of  any  cough;  that  deceased  lived  at 
home;  was  in  good  health  when  she  joined 
the  Yeomen;  worked  right  up  to  the  time 
she  went  to  Oakdale,  except  a  week;  first 
noticed  her  health  falling  along  towards 
June;  wanted  her  to  take  a  vacation;  nev- 
er knew  her  to  be  sick  except  for  little  com- 
plaints; several  years  before  she  Joined  the 
Yeomen  she  had  an  accident  and  complained 
of  a  pain  in  her  side ;  thought  her  ribs  were 
broken ;  when  she  had  the  trouble  with  her 
ribs  she  treated  herself;  she  made  a  very 
prompt  recovery,  and  did  not  have  Dr.  Foulk 
during  this  sickness ;  knew  of  no  one  treat- 
ing her  In  July  of  1909 ;  she  was  Uvlng  at 
home  at  that  time;  never  Imew  deceased 
had  pleurisy;  deceased  never  had  anything 
like  typhoid  fever;  went  with  deceased  to 
see  Dr.  Feck  the  day  before  she  went  to 
Oakdale;  did  not  know  deceased  was  com- 
ing home  tired  for  two  months  prior  to  Jnne 
17,  1914,  nor  that  she  had  had  a  similar  at- 
tack the  year  before;  she  was  away  six  or 
seven  days  on  her  vacation  in  1913 ;  deceas- 
ed did  not  complain  4n  the  few  weeks  pre- 
ceding June  8,  1914;  did  not  know  she  had 
lost  weight;  she  did  not  complain  of  heed- 
aches  ;  never  noticed  her  having  any  cough ; 
deceased  went  to  Nebraska  after  she  came 
borne  from  Oakdale;  the  same  place  to 
wbidi  she  bad  gone  the  year  before  where 


her  reUUiveB  live;  Ae  Mveat  Angnst  1st; 
came  back  Thanlcsglvtng  time;  stayed  two 
weeks  and  returned  to  Nebraska;  witness 
went'ont  and  brought  her  home  in  February, 
1915;  deceased  was  greatly  Improv^  at 
Thanksgiving  time  (1914) ;  had  Increased  In 
weight ;  gained  24  pounds  while  in  Nebraska 
on  a  ranch ;  felt  better ;  she  went  to  Oak- 
dale June  24,  1914,  and  stayed  nearly  three 
weeks;  she  went  to  Yeomen  dance  in  De- 
cember, 1914;  was  feeling  fine.  The  father 
gave  similar  testimony,  but  not  so  much  in 
detail. 

Another- witness  testified  that  he  was  ac- 
quainted with  deceased ;  never  knew  of  her 
being  sick  imtU  her  last  sickness ;  when  he 
saw  her  she  did  not  look  or  act  sick. 

Such  in  brief  and  In  a  general  way  Is  the 
testimony.  There  may  be  some  other  circum- 
stances to  be  referred  to  In  the  discussion  of 
the  different  points. 

1.  Appellant  contends  that  the  statements 
by  deceased  In  the  application  should  be  con- 
strued as  strict  warranties;  while  appellee 
says  that  they  should  be  construed  as  rep- 
resentations. Counsel  for  appellant  have 
been  very  Industrious  in  the  citation  of  au- 
thorities on  this  proposition,  and  have  very 
carefully  presented  their  theory  on  that 
point,  as  has  counsel  for  appellee.  This  is 
the  point  most  strongly  relied  upon  by  ap- 
pellant for  reversal.  He  urges  strenuously 
that,  if  her  statements  are  warranties,  then 
defendant's  motion  for  a  directed  verdict 
should  have  been  sustained,  and  that  the 
case  should  be  reversed  because  It  was  over- 
ruled. Some  other  questions,  such  as  the 
admission  of  testimony,  depend  upon  the  de- 
termination of  this  point.  There  is  a  ques- 
tion of  practice  that  should  be  first  noticed. 
We  have  stated  that  both  plaintiff  and  de- 
fendant filed  motions  for  a  directed  verdict, 
the  defendant's  being  overruled  and  plaln- 
ttfTs  sustained.  Appellant  has  assigned  er- 
ror that  there  was  a  conflict  in  the  testi- 
mony at  some  points,  and  that,  after  the 
court  had  determined  that  defendant's  mo- 
tion for  a  directed  verdict  was  not  well  tak- 
en, the  case  should  have  been  submitted  to 
the  Jury,  and  that  the  court  erred  In  sus- 
taining plaintiffs  motion  for  a  verdict. 
There  Is  but  little  argument  by  appellant  on 
this  point  except  in  the  reply  argument.  We 
are  inclined  to  the  view  that  there  was  some 
conflict  In  the  testimony,  and  perhaps  enough 
to  require  submission  of  the  case  to  the  Jury 
as  to  some  questions  were  it  not  for  state 
of  the  record.  In  some  Jurisdictions  it  is 
the  rule  that,  where  both  parties  make  a  mo- 
tion for  a  directed  verdict,  all  questions  be- 
come mixed  questions  of  law  and  fact  for 
the  court,  and  that  there  is  no  question  for 
the  Jury.  The  general  rule  in  Iowa  seems 
to  be  the  other  way,  but  with  some  ezcei>- 
tlons,  as  where  both  sides  of  the  case  either 
expressly  or  Impliedly  consent  to  a  disposi- 
tion of  the  case  by  the  court 

[1]  We  think  the  Instant  case  comra  wlth- 
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la  tbe  Iowa  cases  holding  that  the  court  may 
pr(H)erly  dispose  of  the  case  'without  submit- 
ting it  to  the  Jury.  The  trial  court  was  of 
apinloQ  that  the  statements  of  deceased'  were 
not  strict  warranties.  It  appears  that  tn 
ruling  on  these  motions  the  trial  court  saiu, 
substantially,  that  the  two  motions  presented 
a  serious  legal  question  as  to  the  knowledge 
of  deceased  in  regard  to  the  representations 
and  their  alleged  falsity,  and  that  there  was 
some  doubt  in  bis  mind  whether,  if  the  de- 
fendant had  sot  made  its  motion,  but  that 
he  would  have  submitted  the  question  to  the 
Jury  to  the  end  that  the  question  which  he 
thought  about  the  only  serious  question  of 
fact  in  the  case  might  have  been  determined 
by  the  jury,  and  said: 

"But  if  I  am  wrong  about  this  matter,  in  view 
of  tbe  motion  which  has  been  made,  and  the 
question  is  submitted  to  the  Supreme  Court,  tbe 
appellate  court  can  make  final  disposition  of  it" 

The  court  then  went  on  to  say  that  he  did 
not  believe  that  depeased,  to  her  knowledge, 
was  affected  with  tuberculosis  at  tbe  time 
she  signed  her  application,  or  at  tbe  time 
of  the  delivery  of  her  certificate,  and  that  If 
her  brother  died  of  tuberculosis  of  tbe  Itmgs 
she  did  not  know  it  at  tbe  time  of  taking  out 
her  insurance  with  tbe  defendant  associa- 
tion.   The  court  then  said: 

"I  think  these  questions  are  all  aqnarely  pre- 
sented, so  that  either  party  now  can  have  these 
reviewed  by  the  Supreme  Court  just  as  well  as 
if  I  should  submit  it  to  the  jury  upon  instruc- 
tions." 

Thereupon  the  court  overruled  tbe  motion 
of  tbe  defendant,  and  sustained  tbe  motion 
of  the  plaiQtlff  for  a  directed  verdict  for  the 
sum  of  $755.  After  the  court  had  made  the 
statements  that.  If  he  was  wrong  about  the 
matter,  and  the  question  is  submitted  to  the 
Supreme  Court,  the  appellate  court  can  make 
final  disposition  of  it,  and  that  the  questions 
could  be  reviewed  by  the  Supreme  Court  Just 
as  well  as  if  tbe  case  was  submitted  to  tbe 
Jury  upon  instructions,  the  defendant  made 
no  objection  to  the  disposition  of  the  case  in 
this  manner,  and  made  no  request  that  tbe 
case  should  be  submitted  to  the  Jury.  Fur- 
thermore, in  this  court  counsel  for  appellant 
'argues  strenuously,  and,  as  said,  makes  it  bis 
principal  ground  for  reversal,  that  a  proper 
construction  of  the  certificate  and  the  appli- 
cation and  the  statements  of  deceased  is  that 
they  are  warranties,  and  that  under  the  evi- 
dence there  should  have  been  a  directed  ver- 
dict for  the  defendant  At  one  place  in  the 
argument  appellant  says: 

"The  sole  question,  as  I  conceive  it,  is:  Did 
the  defendant  establish  any  or  all  of  its  defens- 
es by  such  evidence  as  required  the  court  under 
the  Iowa  decisions  to  direct  verdict  in  its  behalf? 
In  considering  that  question  the  trial  court  was 
manifestly  in  error,  when  he  injected  the  ele- 
ment of  knowledge  and  bad  faith,  and  laid  the 
proof  of  these  upon  the  defendant  as  a  condi- 
tion required  before  its  defense  could  be  estab- 
lished, and  his  opinion  in  directing  verdict 
shows  that  the  failure  of  tbe  defendant  to  estab- 
lish bad  faith,  knowledge,  etc.,  on  tbe  part  of 
Jessie  Murray  was  the  reason  imderlying  his 
action  in  that  respect" 


In  tbe  latter  part  of  the  above  statement 
counsel  for  appellant  seems  to  concede  that 
there  was  a  failure  of  defendant  to  establish 
bad  faith,  knowledge,  etc.  Counsel  concedes, 
however,  in  the  reply  argument  that  tbe  bur- 
den of  estaU-ishlng  tbe  various  defenses  al- 
leged by  the  defendant  dearly  rests  upon  it 
Again,  coiuisel  say  that  defendant's  motion 
for  a  directed  verdict  is  based  upon  the  prop- 
osition that  one  or  more  of  Its  defenses  are 
established  as  a  matter  of  law,  and  in  such 
case  nothing  was  left  for  tbe  court  to  do  but 
direct  a  verdict  for  tbe  defendant  and  tbey 
cite  here  Sanderson  v.  Bailway,  167  Iowa,  80, 
149  N.  W.  at  190,  holding  that  tbe  facts 
about  which  there  is  controversy  must  be 
submitted  to  and '  determined  by  tbe  Jury, 
when  the  evidence  of  tbe  existaice  or  non- 
ezlstence  of  the  facts  is  such  that  honest 
minds,  searching  for  the  truth,  fairly  and 
dispassionately  weighing  tbe  evidence,  ml^t 
differ  as  to  tbe  existence  or  nonexistence  of 
tbe  ultimate  foot  sougbt  to  be  established  by 
tbe  evidence.  This,  of  course,  is  the  ordi- 
nary rule,  but  tbe  question  here  is  whether 
under  this  record,  tbe  defendant  did  not  con- 
sent to  a  disposition  of  tbe  case  by  the  court, 
or  waive  tbe  question  of  submitting  it  to  tbe 
Jury,  and  as  to  this  pr(H>ositlon  app^aut 
cites  Oerman  Savings  Bank  v.  Bates  Co., 
Ill  Iowa,  432,  82  N.  W.  1005-1007.  But  In 
that  case  It  appears,  and  the  court  so  says, 
that  tbe  parties  never  agreed  to  waive  a 
Jury  and  to  submit  tbe  Issue  of  fact  to  tbe 
court,  and  that  neither  was  willing  as 
against  the  .motion  of  tlfe  other  to  waive  a 
Jury,  and  to  submit  tbis  difference  to  tbe 
court,  but  each  was  impliedly  asking  as 
against  the  other  that  this  difference,  wbicb 
it  was  the  province  of  tbe  Jury  to  determine, 
should  be  submitted  to  the  jury,  so  that  there 
was  nothing  in  that  case  except  the  two  mo- 
tions, one  against  the  other,  and  this  did  not 
of  itself  show  that  the  patties  consented 
that  the  trial  court  should  pass  upon  all 
questions.  But  there  is  more  than  that  In 
tbe  Instant  case,  and  we  think  under  tbis 
record  that  this  case  Is  ruled  at  this  point 
by  Gray  v.  Immigration  Co.,  127  Iowa,  560- 
662.  103  N.  W.  702 ;  Wells  v.  Telegraph  Co., 
144  Iowa,  605-624,  123  N.  W.  371,  24  L.  R.  A. 
(N.  S.)  1045,  138  Am.  St  R^.  317,  and  cases; 
Battls  T.  McCord,  70  Iowa,  46,  30  N.  W.  IL 

It  is  very  dear  to  us  from  tbe  evidence 
before  set  out  that  there  was  abundant  evi- 
dence to  sustain  a  verdict  for  plaintiff,  bad 
tbe  case  been  submitted  to  the  Jury,  and  it 
had  so  found.  Appellee  does  not  claim  that 
if  there  is  not  suflScient  evidence  to  support 
a  verdict  of  the  Jury  in  her  favor,  the  case 
should  not  be  reversed  on  appeal.  Appellee 
contends  that  this  and  nothing  more  was  tbe 
holding  in  First  National  Bank  r.  Milling 
Co..  103  Iowa.  618-524,  72  N.  W.  689.  cited 
by  appellant  It  Is  our  contusion  that  there 
was  no  error  at  this  jioint 

2.  The  next  question  is  whether  tbe  state- 
vaeata  of  deceased  should  be  considered  as 
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strict  warranties,  as  contended  by  appellant, 
or  r^resentatlons,  as  appellee  contends. 
The  principal  contention  by  appellant  as  to 
her  statements  at  this  point  Is  as  to  whether 
deceased  had  tuberculosis  or  consumption  at 
the  time  of  her  statements,  or  when  her  cer- 
tificate became  effective,  and  there  is  some 
argument  on  the  point,  considering  her  state- 
ments as  representation,  whether  she  had 
knowledge  thereof  and  acted  in  bad  faith. 
Some  other  alleged  false  statements  are  said 
to  huTe  been  made  which  constitutes  a  breach 
Bnt  as  to  these  last  plaintiff's  evidence  was 
such,  some  o*  It  direct  and  some  of  It  cir^ 
cumstantlal,  that  the  trial  court  was  Jnstl- 
fled  in  finding  that  they  were  minor  com- 
plaints such  as  cold  and  the  lllie,  and  that 
she  had  not  had  typhoid  fever  and  some  of 
the  other  things  relied  on. 

[2,  S]  The  evidence  has  already  been  set 
out  at  considerable  length,  and,  without  re- 
peating It  here,  there  Is  ample  evidence  to 
sustain  the  finding  of  the  trial  court  that, 
although"  deceased  died,  of  tuberculosis  of 
the  lungs,  she  did  not  have  that  disease  on 
April  15,  or  May  8,  1914.  And  the  evidence 
is  abundantly  sufficient  to  show  that,  even 
though  she  had  the  disease  prior  to  these 
days,  she  did  not  know  it,  and  did  not  act  In 
bad  faith  in  making  her  statements  as  to  her 
physical  condition  In  that  regard. 

[4]  In  this  connection  It  may  be  remarked 
that  the  confld^tial  report  of  defendant's 
medical  examiner.  Dr.  Mountain,  before  set 
out.  Is  significant.  It  will  be  noted  that  Just 
before  the  certificate,  under  the  title  "re- 
marks," a  space  for  answer  is  left  blank,  in- 
dicating. It  would  seem,  that  the  examiner 
found  nothing  to  indicate  that  the  applicant 
was  not  In  good  physical  condition.  From 
this,  and  from  the  fact  of  his  examination 
and  the  making  of  the  certificate,  as  said  In 
New  York  life  Ins.  Co.  v.  Moats,  207  Fed. 
481-485,  125  C.  a  A.  143,  147  (1913): 

"It  majr  be  inferred  that  the  medical  examiner, 
after  having  made  a  careful^  examination  of  the 
applicant,  as  a  representative  of  the  company 
skilled  in  the  detection  of  disorder,  found  no 
sign  or  evidence  of  derangement  of  the  brain  or 
nervous  system;  that  notning  in  the  appearance, 
speech,  or  manner  of  the  applicant  gave  to  the 
medical  examiner  any  impression  not  before  ex- 
pressed in  his  report,  or  which  might  influence 
the  home  ofiice  in  its  estimate  of  the  risk.  In 
other  words,  he  had,  as  an  expert  representative 
of  the  company,  and  as  required  by  bis  instruc- 
tions, given  in  his  report  a  pen  picture  of  the 
applicant  as  he  presented  himself  to  the  exam- 
iner, and  this  pen  picture  was  favorable  to  the 
applicant  as  an  insurable  risk. 

"It  was  plainly  upon  the  examination  and  re- 
port of  this  skilled  expert  of  the  company  that 
the  character  of  the  risk  was  finally  and  mainly 
determined  by  the  company,  and  uot  wholly 
upon  the  answers  and  representations  of  the 
applicant  himself;  and  particularly  must  this 
be  so  where  the  inquiry  relates  to  the  brain  or 
nervous  system  of  the  applicant  wherein  a  physi- 
cian and  skilled  examiner  and  observer  is  often 
a  better  judge  of  the  physical  and  mental  con- 
dition of  tiie  applicant  than  the  applicant  him- 
self." 

This  language  is  applicable  to  the  Instant 
case,  and,  as  there  said,  the  defendant  relied. 
In  part  at  least,  upon  the  Judgment  of  Dr. 


Mountain.    Though  not  cited  by  either  party, 
see,  also.  Code,  §  1812,  Welmer  v.  Ass'n,  108 
Iowa,  451, 79  N.  W.  123,  and  Brown  v.  Modem 
Woodmen,  115  Iowa,  4.'50,  88  N.  W.  965,  as 
bearing  on  this  point.     It  has  been  held  In 
some  of  our  prior  cases  that  this  section  does 
not  apply  to  mutual  benefit  fraternal  orders, 
such  as  this.     Some  members  of  the  court 
think  otherwise,  bnt  the  point  Is  not  raiseil  in 
this  case  or  determined,   Dr,  Peck,  testifying 
for  defendant,  stated  that,  U  Dr.  Mountain 
found  deceased  in  the  condition  as  stated  in 
this  confidential  report,  then,  on  that  date, 
there  was  no  tuberculosis  there,  bu.t  that  It 
developed  thereafter   and  before   June  8th. 
If  Dr.  Mountain  from  the  character  of  the 
examination  made  by  him  was  imable  to 
dlscDver  any  symptoms  of  tuberculosis  or 
any  other  disease,  surely  deceased.  Inexpe- 
rienced In  such  matters,  could  not  be  expect- 
ed to  know  of  its  presence,  and  much  less 
would  a  court  or  Jury  be  Justified  In  finding 
that  she  did  not  act  In  good  faith  la  stating 
her  condition.    We  do  not  overlook  the  fact 
that  there  Is  other  evidence  on  behalf  of  de- 
fendant that  the  deceased  had  the  disease 
prior  to  the  dates  mentioned.    But  under  the 
entire  record  the  finding  of  the  trial  court  is 
sustaltaed. 

3.  Appellant  contends,  and  cites  a  large 
number  of  authorities  to  the  proposition,  that 
where  a  party  to  a  contract  binds  himself 
by  the  strict  truth  of  his  statements  or  an- 
swers In  such  contract,  and  warrants  the 
truth  of  his  said  statements  and  answers, 
the  only  question,  where  breach  of  warranty 
Is  alleged  as  a  defense,  in  an  action  on  such 
contract,  is  as  to  the  truth  of  the  answers 
and  statements  so  made  and  warranted. 
And  appellant  says  that  the  element  of 
knowledge  Is  excluded  where  a  contract  of 
warranty  Is  under  consideration.  Much  of 
appellant's  argument  at  this  point  is  based 
upon  the  assumption  that  the  statements  and 
answers  of  deceased  in  the  instant  cane  were 
and  are  warranties.  We  do  not  understand 
appellee  to  dispute  many  of  these  proposi- 
tions, but,  as  said,  contend  that  they  should 
be  treated  as  representations,  and  that,  this 
being  so,  the  question  as  to  the  knowledge 
of  deceased  Is  material. 

[5]  In  view  of  the  length  of  the  opinion 
caused  by  setting  out  the  evidence  at  some 
length,  we  shall  not  attempt  to  review  all  or 
any  considerable  number  of  the  cases.  It 
would  be  an  endless  task  to  do  so.  Further- 
more, we  think  the  rule  Is  well  settled  in 
this  jurisdiction,  so  that  we  shall  refer  to  a 
few  of  the  cases  and  content  ourselves  with 
the  citation  of  others. 

In  Owen  v.  Insurance  Co.,  74  N.  J.  Law, 
770,  67  Atl,  25,  122  Am.  St  Rep.  413,  the 
court  said: 

"The  declaration  in  paragraph  2  of  the  appli- 
cation to  the  effect  that  the  applicant  had  nev- 
er had  disease  of  the  heart,  an  obscure  disease, 
concerning  which  the  insurer  should  know  that 
the  applicant  could  not  have  certain  knowledge, 
saving  as  he  might  be  told  by  a  physician  or 
other  expert,  is  properly  to  be  construed  as  a 
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warrantT  only  of  the  bona  bde  beliet  and  opin- 
ion of  the  applicant.  Henn  v.  Metropolitan 
Tiife  Ins.  Co.,  67  N.  J.  Law,  810,  61  AtL  689 ; 
Ijimick  T.  Metropolitan  lAfe  Ins.  Co.,  69  N.  J. 
I«w,  393,  55  AU.  201,  62  L,.  R.  A.  774.  Since 
the  case  ia  devoid  of  evidence  to  show  tbfit  Owen 
was  apprised  that  he  was  sulfering  from  beart 
disease,  beyond  the  mere  fact  that  he  was  so 
suffering,  it_  certainly  was  not  conclusively 
proved  tnat  his  bona  fide  belief  and  opinion  upon 
the  subject  were  otherwise  than  aa  warranted, 
and  so  a  verdict  could  not  properly  be  direct- 
ed in  favor  of  the  defendant  on  this  ground." 

Murphy  v.  Association,  161  N.  W.  57,  and 
Teeple  v.  Fraternal,  etc.,  Society,  page  102 
same  volume,  published  at  about  the  time 
or  since  the  submission  of  the  present  case, 
are  in  point. 

In  the  Teeple  Case  we  said  tbat  It  Is  now 
well  settled  that  the  use  of  the  word  "w.ir- 
rant"  or  "wan-anty"  In  the  application  or 
policy  Is  of  Itself  not  conclusive  upon  the 
question  whether,  in  view  of  the  entire  rec- 
ord, any  given  answer  or  statement  of  the 
Insured  Is  to  be  given  technical  effect  as  a 
warranty,  rather  than  as  a  representation, 
and  that  the  rule  Is  universal  that  such  state- 
ments will  not  be  construed  to  be  warranties, 
if  el.<!ewhere  In  the  contract  there  can  be 
found  reason  to  suppose  that  such  was  not 
the  clear  understanding  of  the  parties,  and 
that,  where  there  Is  any  doubt  as  to  the 
construction,  the  court  will  lean  against  the 
one  which  Imposes"  upon  the  assured  the  ob- 
ligations of  a  warranty,  and  further  that,  if 
the  answer  alleged  to  be  a  warranty  is  one 
which  from  the  very  nature  of  the  subject 
of  Inquiry  must  necessarily  be  an  expression 
of  opinion,  the  warranty  will  not  be  held  to 
extend  further  than  to  the  good  faith  of  the 
answer.  Numerous  cases  are  cited  in  the 
opinion  In  that  case  which  sustain  the  prop- 
ositions stated,  among  them  some  of  our 
own  recent  cases.  See,  also,  I.akka  v.  Broth- 
erhood, 163  Iowa,  159,  143  N.  W.  513,  49  L. 
R.  A.  (N.  S.)  902;  Sargent  v.  Brotherhood, 
148  Iowa,  607,  127  N.  W.  62;  and  Daniel  v. 
M.  W.  A.,  63  Tex.  Civ,  App.  670,  118  S.  W. 
211. 

Enough  has  been  said  to  indicate  tbat  in 
this  case  the  statements  of  deceased  as  to 
her  physical  condition  and  particularly  as 
to  tubercular  disease  was  necessarily  a  mat- 
ter of  opinion. 

[I]  There  is  also  some  language  in  the  ap- 
plication indicating  that  the  defendant  In 
wording  the  form  of  Its  application  may  not 
have  intended  the  language  to  mean  a  strict 
warranty.  At  least  the  language  la  such  aa 
to  make  It  at  least  doubtful  in  meaning, 
and  under  the  authorities  in  such  a  case  a 
construction  will  be  given  favoring  a  repre- 
sentation rather  than  a  warranty.  Among 
these  provisions  we  notice  the  following: 

"I  hereby  warrant  all  answers  herein  to  be 
fall,  complete,  and  true  without  suppression, 
evasion  or  concealment,"  etc. 

[7]  Had  the  language  stopped  with  the 
word  "true,"  api)ellant  would  have  a  stronger 
case,  although  under  the  authorities,  even 
though  the  word  "warrant"  Is  used.  It  does 


not  necessarily  follow  that  a  strict  warranty 
is  intended.  But  the  words  following  the 
word  "true"  limit  the  preceding  statement, 
and  would  naturally  have  referred  more  to 
representation  than  warranty.  Deflnltions 
tot  these  words  are  found  In  Cyc.:  "Sup- 
pressl(«,"  87  Cyc.  611;  "evasion,"  16  Cyc. 
817;  and  "concealment,"  8  Cyc.  644.  In  a 
general  way  they  mean  to  avoid  by  some  de- 
vice or  strategy,  or  the  concealment  or  in- 
tentional withholding  some  fact  which  ought 
In  good  faith  to  be  communicated. 

There  may  be  other  reasons  which  might 
be  given  why  the  matters  now  in  question 
should  l>e  considered  as  representations,  but 
enough  has  been  given  to  show  that  under 
the  authorities  they  are  not  strict  warrantiea. 
See  further  at  this  point  Murphy  v.  Associa- 
tion, supra;  Beppond  v.  Insurance  Co.,  100 
Tex.  619,  101  S.  W.  786,  11  L.  R.  A.  (N.  S.) 
981,  16  Ann.  Cas.  618;  I^kka  v.  Brotherhood, 
supra ;    19  Cyc.  684  and  812. 

[8]  4.  Treating,  then,  the  statements  of 
deceased  as  representations,  we  think  the 
evidence  admitted  to  the  effect  that  prior  to 
the  making  of  the  application  by  deceased  she 
had  been  informed  tbat  the  doctors  had  pro- 
nounced her  brother's  illness  as  lead  poison- 
ing was  competent  as  bearing  upon  her  good 
faith  and  knowledge  as  to  the  cause  of  her 
brother's  death.  Had  the  case  gone  to  the 
Jury,  the  court  doubtless  would  have,  on  Its 
own  motion,  limited  It  to  that  puriKtse,  or 
given  such  an  instruction  if  asked  by  de- 
fendant. The  court  In  determining  the  case 
seems  to  have  so  limited  this  evidence.  Fur- 
thermore, appellee  contends  that  under  the 
rule  announced  In  Wllklns  v.  Insurance  Co., 
07  Iowa,  520,  at  page  534,  10  N.  W.  916,  de- 
fendant has  waived  its  exception  to  the  ad- 
missibility of  this  evidence  by  its  motion  to 
direct  a  verdict. 

There  may  be  some  other  matters  argued, 
but  those  we  have  noticed  cover  all  such  and 
are  controlling. 

It  follows  then  that  the  Judgment  of  the 
district  court  ought  to  be,  and  it  Is,  affirmed. 

OAYNOR,  C.  J.,  and  WEAVER  and  ST& 
VEXS,  JJ.,  concur. 


STATE  V.  CHAMBEULIN.    (No.  31C64.) 
(Supreme  Court  of  Iowa.     June  25,  1017.) 

1.  Citizens   *=»10— Evidence. 

Evidence  held  insufficient  to  show  that  a 
grand  juror  was  not  a  citizen  of  the  United 
States. 

[Ed.    Note.— For    other    cases,    see    Citizens, 
Ont.  Dig.  i  17.] 

2.  Citizens  €=»10—PBE8UMPnoNS— Evidence 
— Deoree  of  Proof. 

The  evidence  relied  upon  to  overcome  the 
presumption  Qf  citizenship  arising  from  the  par- 
ty havinc  voted,  held  office,  or  otherwise  pei^ 
formed  the  functions  or  exercised  the  rights  of 
citizenship  must  be  clear  and  satisfactory. 

[Ed.    Note.— For   other   cases,    see   Citiaen% 
Cent.  Dig.  {  17.] 
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8.  ikdictmbnt  ard  ikfomcation  «=5>140(2)— 

Qbaldications  of  Gband  Jubt  — Bttkden 

ofPboof.  .       ,.      ,  „ 

One  attacking  an  indictment  for  alleged  aith 

qaalification  of  a  member  of  the  ^rand  jury  on 

the  ground  that  be  was  not  a  mtizen  baa  the 

burden  of  showing  that  the  grand  juror  was  not  a 

qualified  elector. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  475.] 

4.  Evidence  «=s)158(5)— Natttkaiization. 

^e  best  evidence  of  naturalization  of  an 
alien  is  the  original  paper  or  certified  copies  of 
the  record. 

[BL  Note.— For  other  cases,  see  Evidence, 
Tent  Dig.  i  476.] 

6.  Cbimihai,  Imw  <8=»400(2)— Secondabt  Ev- 
n>KNCB— Recobd  of  Natubalization. 
Id  the  absence  of  a  certified  copy  of  the  rec- 
ord of  naturalization  of  an  alien  or  of  competent 
testimony  that  no  such  record  exists,  secondary 
evidence  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  879-886,  1208,  1209.] 

6.  CiTizBNS  ^=»10— Evidence. 

When  an  indictment  is  attacked  because  of 
alleged  noDcitizenship  of  a  grand  juror,  the 
grand  juror  may  testify  to  the  ]>lace  of  his  birth 
and  tn  the  facts  surrounding  his  father's  n^- 
ralization. 

[Ed.  Note.— For  other  cases,  see  Citizens, 
Cent  Dig.  {  17.] 

7.  IxToxicATiua  liiQuoBS  €=»167  —  Physi- 
cians AND  StTBOEONa— ILLBOAI,  SaLE. 

While  a  physician  is  entitled  to  keep  iotoxf- 
catine  liquors  on  his  premises  for  use  in  his 
practice,  he  does  not  have  the  right  to  keep  Uq- 
Dors  for  sale  and  engage  in  that  traffic. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uqoors,  Cent  Dig.  {f  182,  183.] 

Appeal  from  District  Court,  Hamlltmi 
County ;  H.  E.  Fry,  Judge. 

Defendant  was  convicted  of  the  offense  of 
maintnlning  a  liquor  nuisaace.  From  a  Judg- 
ment assessing  a  fine  of  $700,  lie  appeals. 
Affirmed. 

J.  W.  Lee  and  O.  D.  ThomiKSon,  both  of 
Webster  City,  tor  appellant  H.  M.  Havner, 
Atty.  Gen.,  H.  H.  Carter,  Asst  Atty.  Got., 
and  John  E.  Bumstedt,  of  Webster  City,  for 
the  State. 

STEVENS,  J.  The  defendant  was  convict- 
ed of  the  crime  of  maintaining  a  liquor  nui- 
sance. The  evidence  showed  that  he  was  a 
physldan  who  had  been  fol:  many  years  en- 
gaged in  the  practice  of  his  profession  In 
Hamilton  county. 

It  appears  from  the  evidence  that  on  the 
22d  day  of  December,  1915,  the  sheriff  and 
his  deputy  went  to  the  defendant's  place  of 
business  with  a  search  warrant  for  the  pur- 
poae  of  searching  the  premises  for  intoxicat- 
ing liquor.  The  defendant  made  no  objection 
to  a  search  by  the  officers.  A  box  containing 
50  pint  bottles  and  some  other  vessels  con- 
taining liquor  were  found  back  of  the  pre- 
scriptioii  case  and  removed  by  the  officers. 
The  defendant  at  the  time  stated  that  the 
bottles  contained  brandy. 

Knmerous  witnesses  testified  to  having  on 


various  occasions  ptirdiased  liquor  of  the 
defendant  at  the  place  of  the  seizure  of  the 
liquors.  Many  objections  were  urged  by 
appellant  to  the  introduction  of  the  state's 
testimony  and  some  exceptions  taken  to  the 
court's  instructions.  The  defendant  was  con- 
victed by  the  Jury,  and  the  court  assessed 
a  fine  against  him  for  $700,  for  which  amount 
Judgment  was  entered. 

1.  Defendant  was  not  held  to  answer  and 
did  not  have  an  opportunity  to  challenge  the 
grand  Jury.  A  motion  was  filed  by  him  to 
quash  the  indictment  upon  the  ground  that 
one  of  the  grand  Jurors  returning  the  Indict- 
ment was  not  a  citizen  of  the  United  States. 
The  motion  was  overruled  by  the  court,  and  - 
proper  exceptions  taken  to  this  ruling. 

[1]  It  Is  urged  on  behalf  of  appellee  that 
his  objection  to  the  competency  of  the  grand 
Juror  could  not  be  raised  after  the  indict- 
ment was  returned,  but,  In  view  of  our  con- 
clusion that  the  evidence  was  insufficient  to 
show  that  the  grand  Juror  was  not  a  quali- 
fied elector,  it  is  unnecessary  to  pass  upon 
this  question.  The  motion  to  quash  the  in- 
dictment was  accompanied  by  an  affidavit 
signed  by  the  defendant  which  recited  that 
John  McCarley,  the  member  of  the  grand 
Jury  referred  to,  was  born  in  Ireland,  and 
had  never  been  naturalized,  and  was  not  a 
citizen  of  the  United  States.  Upon  being 
cross-examined,  be  stated  that  lie  had  no 
personal  knowledge  of  the  matter  and  the 
matters  set  out  in  the  affidavit  were  all  hear-, 
say. 

Another  witness  called  on  behalf  of  the  de- 
fendant testified  that  he  was  present  In  court 
when  the  said  John  McCarley  was  called  as 
a  witness  on  the  hearing  of  an  application 
for  naturalization,  and  tliat  his  testimony  was 
rejected  on  the  ground  that  It  did  not  satis- 
factorily appear  that  he  had  been  natural- 
ized. The  defendant  also  called  the  said  Mc- 
Carley as  a  witness,  who  testified  that  he 
was  born  in  Ireland  in  1872,  and  that  he 
came  to  this  country  when  ten  years  of  age; 
that  he  understood  his  father  took  out  natu- 
ralization papers  in  1884  at  Joliet,  111. ;  that 
at  the  time  his  father  was  working  In  the 
roller  mills  at  that  place^  and  that  he  re- 
membered of  his  father  going  down  town  to 
take  out  his  second  papers;  that  all  of  tlie 
Scotch  and  Irish  in  the  neighborhood  were 
anxious  to  see  Blaine  elected  president,  and 
that  his  father  took  out  his  second  papers 
in  order  that  he  might  vote  for  Blaine. 

The  grand  juror  had  always  supposed  that 
he  was  a  citizen  and  voter.  There  is  no 
question  but  that  If  his  father  became  natu- 
ralized In  1884  the.  grand  Juror  was  also 
naturalized  at  the  time  the  indictment  was 
returned.  The  evidence  is  whcdly  insufficient 
to  show  that  his  father  was  not  naturalized 
at  the  time  referred  to.  So  far  as  the  rec- 
ord in  this  case  shows,  his  naturalization 
papers  were  Issued  in  1884,  as  claimed  by 
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the  grand  Jnror,  and  proper  record  made 
thereof.  The  only  testimony  relating  to  the 
absence  of  such  record  was  hearsay  and  in- 
competent. 

[2]  The  evidence  relied  upon  to  overcome 
the  presumption  of  citizenship  that  arises 
from  the  party  having  voted,  held  office,  or 
otherwise  performed  the  functions  and  exer- 
cised the  rights  of  citizenship  must  be  clear 
and  satisfactory.  Torre  v.  Jeanin,  76  Miss. 
898,  25  South.  860. 

[3]  The  burden  was  on  defendant  to  show 
that  the  grand  Juror  was  not  a  qualified  elec- 
tor. State  V.  Haynes,  54  Iowa,  109,  6  N.  W. 
156;  Keenan  v.  State,  8  Wis.  132;  Moore  v. 
AVilson,  10  Yerg.  (Tenn.)  406. 

[4-6]  The  best  evidence  of  the  naturaliza- 
tion of  a  grand  juror  would  have  been  the  orig- 
inal papers  or  certified  copies  of  the  record 
thereof.  It  is  not  shown  by  competent  evi- 
dence that  no  record  exists  of  the  naturaliza- 
tion of  the  father  of  the  grand  juror.  In  the 
absence  of  a  certified  copy  of  the  record  or  of 
competent  testimony  that  no  such  record  ex- 
ists, secondary  evidence  would  not  be  ad- 
missible. The  grand  juror  could,  of  course, 
testify  to  the  place  of  his  birth  and  that  he 
had  never  tal^en  out  naturalization  papers, 
but  he  had  always  supposed  he  was  natu- 
ralized by  the  naturalizing  of  his  father,  and 
the  evidence  does  not  show  that  the  father 
wag  net  naturalized  at  the  time  In  question. 

The  motion  to  quash  the  indictment  was 
properly  overruled. 

2.  While  the  county  attorney  was  examin- 
ing the  sheriff  in  chief,  defendant's  attorney 
requested  the  privilege  of  cross-examining 
him,  presumably  upon  the  question  of  the 
legality  of  the  search  warrant  under  which 
the  search  of  the  defendant's  place  was  had. 
No  statement  was  made  by  counsel  as  to  why 
he  desired  to  cross-examine  the  defendant, 
except  the  inference  from  the  language  of 
the  objection  to  the  testimony  that  counsel 
probably  claimed  that  the  search  warrant 
was  illegal  and  wrongfully  obtained. 

The  court,  in  ruling,  stated  that  it  made 
no  difference  whether  the  wamint  was  ]!• 
legal  or  not,  and  counsel  was  at  that  time 
denied  the  privilege  of  cross-examining  the 
witness.  After  the  witness  was  turned  over 
to  defendant's  counsel  for  cross-examination, 
no  questions  were  asked  concerning  the  writ 
or  the  legality  or  regularity  thereof.  Neither 
did  defendant  offer  to  prove  that  there  was 
irregularity  or  illegality  in  the  procuring  of 
the  writ.  The  warrant  was  offered  in  evi- 
dence, but  the  record  falls  to  show  any  evi- 
dence in  any  way  tending  to  show  that  the 
warrant  was  not  In  all  respects  regular  and' 
valid. 

3.  It  Is  claimed  on  behalf  of  aK>ellant 
that  the  county  attorney  was  guilty  of  mis- 
conduct in  the  examination  of  some  of  the 
witnesses.  In  so  far  as  the  county  attorney 
sought  to  offer  Improper  testimony,  the  tame 


was  excluded  by  the  court  upon  flie  defend- 
ant's objections,  and,  while  the  court  per- 
mitted the  county  attorney  to  ask  leading 
questions  of  some  of  the  witnesses,  it  does 
not  appear  that  its  discretion  was  in  any 
way  abused. 

4.  Appellant  also  complains  of  the  refusal 
of  the  court  to  give  certain  requested  in- 
structions and  predicates  error  upon  the  giv- 
ing of  certain  Instructions  by  the  court  upon 
its  own  motion.  The  instructions  requested 
by  appellant  were  properly  refused  by  the 
court.  The  exceptions  to  the  instructions 
are  indefinite,  and  do  not  point  out  the 
grounds  thereof  specifically  and  with  rea- 
sonable exactness,  except  as  to  the  fifth  and 
ninth  instructions.  We  haver  however,  ex- 
amined the  instrnctions  separately  and  as  a 
whole.  There  Is  no  merit  in  the  exceptions 
taken  to  the  third  ahd  fifth  instructions. 

The  court  in  Instruction  9  stated  that.  If 
the  evidence  showed  beyond  a  reasonalde 
doubt  that  the  defendant  had  made  a  sale 
of  intoxicating  liquors,  a  presumption  would 
arise  that  the  sale  was  Illegal,  but  that,  If 
the  jury  had  a  reasonable  doubt  as  to  the 
Illegality  of  the  sale,  then  the  presumption 
would  be  overcome,  and  it  would  not  be  war- 
ranted in  finding  that  the  sale  was  illegal. 
This  instruction  Is  evidently  based  upon  sec- 
tion 2427  of  the  statute. 

[7]  While  the  defendant  was  a  physician 
and  entitled  to  keep  Intoxicating  liquors  for 
use  in  his  practice,  yet  this  did  not  give 
him  the  right  to  keep  liquors  for  sale  and 
engage  in  that  kind  of  traffic. 

5.  Objections  were  made  by  counsel  to 
many  rulings  of  the  court  upon  offers  of  tes- 
timony and  of  the  overruling  of  defendant's 
motion  for  a  new  trial,  but  same  are  with- 
out merit,  or,  if  erroneous,  without  prejudice 
to  the  defendant. 

We  have  examined  the  record  with  care, 
and  are  convinced  that  the  defendant  had  a 
fair  trial,  and  that  the  judgment  of  the  court 
should  not  be  Interfered  with. 

Affirmed. 

GAYNOR,  C.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concur. 


In  re  HOTT'S  ESTATE.* 

HATCHER  V.  FARBER. 

(No.  31311.) 

(Supreme  Court  of  Iowa.    June  23,  1917.) 

1.  EviDEWCB  €=>278— Admission. 

In  suit  to  establish  a  resulting  tmst,  state- 
ment by  alleged  trustee,  since  deceased,  when  he 
was  too  sick  to  sign  his  name,  and  was  asked  to 
transfer  to  the  cestui  property  bought  by  him 
for  her,  that  it  was  all  right,  that  his  wife  knew 
all  about  it,  and  that  she  would  attend  to  it  if 
be  did  not  get  better,  was  competent  as  an  ad- 
mission by  him  and  as  having  a  hearing  upon  the 
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ifisne  whetlier  tlie  property  was  taken  in   hia 
Dame  with  money  furnished  by  the  cestui. 

[Ed.  Note.— For  other  'caaes,  see  Evidence, 
Cent  Dig.  §S  1137,  1138.] 

2.  Affeal  and  Eibbob  «=3l031(l)— PaEsnup- 
TioN  OF  Prejudice  fkom  Erbob. 

Where  there  has  been  error,  a  presumption 
of  prejudice  arises,  and  if  the  record  fails  to 
satisfy  the  court  that  no  prejudice  has  been 
caused,  then  such  error  cannot  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4038,  4045,  4046.} 

3.  Witnesses  «=3lS2  —  Tbansactions  with 
Deceased. 

Testimony  as  to  a  transaction  of  deceased 
ia  not  incompetent  under  Code,  §  4604,  forbid- 
ding testimony  as  to  transactions  between  do- 
-ceased  and  a  witness,  unless  it  is  made  to  appear 
by  the  objecting  party  that  the  witness  did 
participate  in  such  transaction. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  730.] 

4.  Witnesses  «=»248(1)— Rksponsiveness  of 
Answeb^Motion  to  Stbike  Out. 

Only  the  examining  party  can  move  to  strike 
out  an  answer  of  a  witness  as  not  responsive. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  861.] 

5.  Witnesses  ®=9248(1)— Hbsponsitenbss  of 
Answeb— Motion  to  Stbike  Oct. 

Where  the  examining  party  adopts  an  an- 
swer of  a  witness,  it  cannot  be  objected  to  by 
the  other  party  as  voluntary  or  cot  responsive. 
[Ekl.   Note.— For  other  cases,   see   Witnesses, 
Cent  Dig.  g  861.] 

fl.  Evidence  «=471(31)— Conclusion  or  Wit- 
ness. 
Testimony  of  a  witness  that  a  trade  was 
made  at  another's  direction  is  not  necessarily  a 
conclusion  or  opinion  of  the  witness;   it  not  ap- 
pearing that  he  did  not  hear  the  direction  given. 
[Ed.    Note. — For    other   cases,    see   Evidence, 
Oenfc.  Dig.  S  2176.] 

7.  Avpeal  and  Errob  i8=»231(3)  —  Specifio 

Objection  Below. 
The  objection  that  testimony  is  incompetent, 
irrelevant,  and  immaterial  raises  no  question  on 
appeal. 

[JEM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1299;  Trial,  Cent  Dig,  { 
199.] 

S.  Appeal  and  Ebbob  €=91050(1)— HABULsaa 

Errob. 
In  suit  to  establish  a  resolting  trust,  testi- 
mony of  the  son  of  the  alleged  cestui  that  ue  told 
persons  at  the  trustee's  house  why  he  came  to 
see  him  at  the  time  of  a  certain  transaction  was 
not  prejudicial  as  a  self-serving  declaration  of 
one  having  an  interest  in  the  suit,  where  be  did 
not  state  what  was  said,  but  simply  that  he 
told  them  what  he  was  there  for, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068, 1009,  4153,  4137.] 

Appeal  from  District  Coart,  Marshall 
County ;  James  W.  Wlllett,  Judge. 

This  was  aq  action  in  probate  for  the  al- 
lowance of  a  claim  in  favor  of  the  estate 
of  Mary  L.  Bradford,  deceased,  and  against 
the  estate  of  C.  J.  Hoyt,  deceased.  The 
amount  claimed  was  $4,000,  and  interest,  and 
that  amount  was  allowed,  and  the  case  was 
tried  to  the  court  without  a  Jury.  The  ad- 
ministrator appeals.    Affirmed. 


B.  N.  Farber,  of  Marsballtown,  and  Londy, 
Peisen  &  Soper,  of  Eldora,  for  appellant 
G.  H.  B>.  Boardmam,  of  Mandialltown,  for 
appellee. 

PRESTON,  J.  Tbe  claim  was  based  upon 
the  following  allegations,  substantially:  That 
C.  J.  Hoyt  during  his  lifetime  purchased  for 
said  Mary  L.  Bradford  certain  real  estate; 
that  said  Mary  L.  Bradford  furnished  the 
money  to  make  said  purchase,  and  O.  J.  Hoyt 
took  tlte  title  in  his  own  name;  that  sub- 
sequently said  C.  J.  Hoyt  sold  or  traded  said 
real  estate  for  $4,000. 

It  is  undisputed  that  the  rights  of  tbird 
parties  bave  intervened  so  as  to  prevent  an 
enforcement  of  the  trust  in  the  specific  prop- 
erty. A  money  allowance  and  order  of  pay- 
ment and  establishing  the  claim  against  the 
estate  was  therefore  had. 

No  evidence  was  introduced  by  tbe  ad- 
ministrator, except  that  he  offered  in  evi- 
dence as  a  pert  of  the  cross-examinatiion  of 
one  of  the  witnesses  three  certain  deeds,  one 
of  which  was  a  deed  from  Theodore  F.  Brad- 
ford to  Mary  L.  Bradford,  executed  July  2, 
1901,  conveying  the  real  estate  alleged  to 
have  been  taken  in  tbe  name  of  C.  J.  Hoyt, 
deceased,  at  a  later  date,  also  a  deed  to  tbe 
same  property  from  Mary  L.  Bradford  to 
C.  J.  Hoyt  executed  April  5,  1904  (this  deed 
recites  a  consideration  of  $2,000),  abd  an- 
other deed,  being  a  correction  deed,  dated 
May  IC,  1904,  by  Mary  L.  Bradford  and  her 
son,  Theodore  F.  Bradford,  and  his  wife,  Em- 
ma C.  Bradford.  This  gives  the  description 
of  a  part  of  tbe  real  estate. 

It  is  not  claimed  anywhere  in  the  record 
nor  in  argument  that  C.  J.  Hoyt,  deceased, 
ever  Invested  any  money  in  tbe  land  or  that 
he  paid  any  of  the  purchase  price.  It  is  not 
disputed  but  that  tbe  land  was  worth  $4,000, 
and  that  he  received  that  amount  of  money 
for  it,  and  there  is  no  claim  ttiat  this  $4,000 
has  ever  been  paid  back. 

Appellee  contends  that  the  defenses  are 
technical.  It  is  conceded  by  appellant  in 
argument  that  most  of  tbe  questions  raised 
in  this  appeal  pertain  to  rulings  upon  evi- 
dence and  upon  tbe  competency  of  certain 
witnesses. 

C.  J.  Hoyt  died  in  1905,  leaving  a  will  and 
naming,  bis  wife,  Myra  T.Hoyt  as  executrix. 
Subsequently  E.  N.  Farber  was  appointed  as 
administrator,  with  will  annexed.  The  will 
was  admitted  in  evidence  over  the  objection 
by  defendant.  It  is  contended  by  appellant 
that  the  will  bad  not  been  admitted  to  pro- 
bate, but  the  additional  abstract  shows  that 
it  was  admitted.  Witness  identified  her  sig- 
nature thereto,  and  stated  that  it  was  ber 
last  will.  The  will  is  very  brief,  and  gives 
all  of  ber  property  to  Emily  C.  Bradford,  the 
wife  of  witness  Theodore  P.  Bradford.  The 
appellant's  objection  to  the  will  Is  that,  if 
the  will  has  not  been  probated,  under  tbe 
law  witness  Theodore  F.  Bradford,  being  tbe 
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only  heir  or  child  of  abii  Ifary  I4  Brad- 
ford, would  take  all  the  property  and  be 
Interested,  and  therefore  Incompetent  as.  a 
witness  to  testify  in  this  case,  and  if  the  will 
has  been  admitted  to  probate,  then  he  is 
incompetent,  because  he  is  the  husband  of 
the  sole  legatee  under  the  will,  and  for 
that  reason  incompetent  to  testify.  This  ob- 
jection will  be  disposed  of  by  what  we  shall 
say  in  regard  to  the  evidence  and  the  alleged 
incompetency  of  Theodore  to  testify. 

The  evidence  which  was  admitted  without 
objection  and  that  which  was  admitted  over 
the  objection  of  defendant  shows  by  the  con- 
veyance from  Theodore  F.- Bradford  to  Mary 
Ij.  Bradford  before  referred  to,  and  assign- 
ment of  contracts,  etc.,  Mary  L.  Bradford  be- 
came the  owner  of  the  real  estate  in  con- 
troversy, subject  to  a  mortgage  of  about  $700 
to  3.  T.  Hardin.  Prior  to  November  17, 1903,. 
Hardin  had  foreclosed  his  mortgage,  and  the 
property  had  been  sold  at  foreclosure  sale. 
On  that  date,  November  17th,  Mary  L.  Brad- 
ford Iwrrowed  $875  of  a  bank  at  Marshall- 
town,  giving  her  note,  whic\i  was  also  signed 
by  one  Charles  Henry.  This  note  was  in- 
troduced in  evidence.  On  the  same  date 
Charles  Henry  gave  this  money  to  deceased, 
Charles  J.  Hoyt,  and  told  him  to  go  to  Har- 
din county  and  secure  an  assignment  of  the 
sheriff's  sale  certificate  to  him  for  Mrs.  Brad- 
ford, or,  if  the  purchaser  would  not  assign, 
to  redeem  the  land.  This  is  testified  to  by 
Henry.  On  the  19tta  of  that  month  Hoyt 
went  to  Eldora,  procured  the  assignment  in 
the  name  of  Charles  Henry,  and  paid  the 
taxes.  A  written  exhibit  In  the  handwriting 
of  Hoyt  shows  an  amount  exi)ended  by  him 
of  $92.50  for  railroad  fare,  taxes,  etc.,  which 
he  (Hoyt)  presented  on  his  return  and  col- 
lected. At  this  time  Hoyt  bad  nothing  in- 
vested in  this  real  estate,  and  he  had  been 
reimbursed  for  all  expenses,  etc.  In  March, 
1904,  Hoyt  sold  or  traded  this  property  to 
Jennie  B.  Woods  for  certain  property  in  Un- 
ion and  12,125  in  notes,  and  took  a  mortgage 
on  the  Hardin  county  land  for  $1,500,  pay- 
able to  his  wife.  The  amount  he  received 
for  the  land  in  controversy  Hvas  f  4,000.  A 
written  contract  showing  this  transaction  is 
in  evidence,  also  the  mortgage.  As  stated, 
the  undisputed  evidence  is  that  the  Hardin 
county  land  at  that  time  was  worth  $4,000. 
In  April,  1004,  by  the  deed  of  that  date  be- 
fore referred  to,  Mary  L.  Bradford  deeded 
to  deceased,  C.  J.  Hoyt,  the  Hardin  county 
land.  It  is  the  contention  of  (4>pellee  that 
this  deed  was  executed  so  that  it  might 
straighten  up  the  record  for  Mr.  Hoyt  in  dos- 
ing up  with  Mr.  Wood  and  his  wife,  Jennie 
B.  Wood.  Witness  Theodore  F.  Bradford  so 
testified  over  objection  by  the  defendant,  but 
this  objection  was  not  on'  the  ground  that  the 
witness  was  incompetent  under  section  4604 
of  the  Code.  The  sheriff's  certificate  tinder 
the  foreclosure  sale  was  assigned  by  Henry 
to  C.  J.  Hoyt,  and  on  April  16,  1904,  a  sher- 
iff's deed  was  issued  to  Hoyt    The  sheriff's 


certificate  had  been  assigned  by  the  purchas- 
er to  Henry,  who  in  turn  assigned  to  Hoyt  as 
stated.  The  sherllTs  deed  is  in  evidence. 
The  original  written  contract  between  C.  J. 
Hoyt  and  Jennie  B.  Wood  for  the  sale  ot 
the  real  estate  is  in  evidence.  It  has  been 
left  with  Theodore  F.  Bradfor(J.  July  1, 
1904,  deceased,  Hoyt,  was  taken  very  sidi, 
and  Bradford  asked  him  to  assign  the  Woods 
contract  to  his  mother,  Mary  U  Bradford, 
and  quitclaim  to  her  the  land  described  in 
the  Woods  contract.  Hoyt  at  that  time  was 
too  sick  to  sign  his  name,  but  he  said  in 
the  presence  of  his  wife  that  It  was  all  right, 
and  that  his  wife  knew  all  about  it,  and  that 
she  would  attend  to  it  if  he  did  not  get 
better.  This  was  testified  to  by  witness 
Bradford  over  defendant's  objection  that  he 
was  incompetent  to  testify  to  such  a  personal 
transaction,  and  for  the  further  reason  that 
the  testimony  seeks  to  establish  an  express 
trust  by  parol. 

[1]  We  shall  dispose  of  the  first  objection 
later,  in  referring  to  the  testimony  generally 
to  which  appellant  objects,  but,  as  to  the  sec- 
ond objection  we  think  it  was  competent  aa 
an  admission  by  deceased,  and  as  having  a 
bearing  upon  the  issue  in  the  case  as  to  wheth- 
er the  property  was  taken  in  Hoyt's  name  with 
money  furnished  by  Mrs.  Bradford,  and  to 
show  that  he  recognized  that  the  land  l>eloug- 
ed  to  Hrs.  Bradford.  This  circumstance  or 
admission  by  deceased  was  also  testified  to  by 
another  witness,  Toung. 

At  this  time  the  Woods  contract,  the  quit- 
claim deed,  and  an  assignment  were  left  at 
the  bedside  of  Hoyt.  Hoyt  died  the  next  day, 
July  2d.  In  May,  1006,  the  Hoyt  estate  sold 
the  Union  real  estate,  and  the  deed  is  in 
evidence,  and  In  August,  1907,  Jennie  B. 
Woods  deeded  the  Union  real  estate  to  Myra 
Hoyt,  widow  of  deceased,  and  on  the  same 
dat*  Myra  Hoyt  deeded  the  Hardin  county 
land  to  Jennie  B.  Woods.  The  deeds  are  in 
evidence. 

The  plaintiff  contends  substantially  that 
the  transaction,  in  connection  with  the  se- 
curing of  the  assignment  of  the  sheriff's  cer- 
tificate and  the  furnishing  of  the  money  by 
her,  established  a  resulting  trust  in  Mary  L. 
Bradford.  She  also  contends  that  Hoyt  was 
her  agent,  and,  having  taken  the  title  in  his 
awn  name,  and  by  reason  of  that  fact,  a  re- 
sulting trust  in  her  was  established.  The  ad- 
ministrator contends,  among  other  things, 
that  the  deeds  given  by  Mary  L.  Bradford  to 
Hoyt  preclude  the  establishment  of  any  trust 
as  pleaded  and  preclude  her  from  showing  oe 
establishing  any  such  trust.  We  do  not  un- 
derstand appellant  to  seriously  contend  that 
such  deed  or  deeds  by  her  to  Hoyt  would  have 
that  effect  if  there  was  in  fact  no  considera- 
tion passing  from  Hoyt  to  Mary  I*  Bradford. 
The  real  contention  at  this  point  is  that  it  is 
not  competent  for  a  witness  to  contradict  the 
recitals  in  a  deed  and  testify  that  there  was 
no  consideration.    A  witness  did  testify  ovet 
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objection  that  there  -wem  In  fact  no  considera- 
tion for  either  of  the  deeds  executed  by  Mrs. 
Bradford  to  deceased,  Hoyt,  although  one  re- 
cites a  consideration  of  $2,000,  and  the  correc- 
tion deed  for  a  part  of  the  land  recites  a  con- 
sideration of  $1.  Appellant  cites  no  cases  to 
sustain  this  contention.  Furthermore,  we  are 
satisfied  from  competent  evidence  in  the  rec- 
ord and  all  the  circumstances  that  these 
deeds  were  for  the  purpose  of  enabling  Hoyt 
to  carry  out  the  Woods  contract. 

[2]  1.  It  Is  contended  by  appellant  that  the 
trial  of  a  case  of  this  kind,  an  allowance  upon 
a  claim  In  probate.  Is  tried  as  a  law  action, 
and  that,  where  a  jury  Is  waived,  the  court  is 
required  to  rule  upon  objections  to  evidence, 
and  that  It  is  reversible  error  to  admit  Incom- 
petent evidence.  Cases  are  cited  to  sustain 
this  proposition,  and,  as  a  general  rule.  It 
may  be  conceded  for  the  purposes  of  the  case 
to  be  the  law.  But  it  does  not  follow  that  a 
reversal  must  necessarily  result  because  of 
the  admission  of  Incompetent  evidence.  It 
must  have  been  prejudicial  to  work  that  re- 
sult The  rule  often  stated  la  that,  where 
there  has  been  error  a  presumption  of  preju- 
dice arises,  and  if  the  record  falls  to  satisfy 
us  that  no  prejudice  has  been  caused,  then 
such  error  cannot  be  disregarded.  It  may  be 
that  a  Judge  would  not  be  Influenced  so  much, 
ajid  could  more  readily  disregard  such  evi- 
dence than  a  Jury. 

It  is  contended  by  appellee  that  where,  as 
In  the  present  case,  there  Is  no  conflict  in  the 
evidence,  and  where,  with  the  Incompetent  ev- 
idence rejected,  no  other  conclusion  could  be 
reached,  it  is  then  a  question  as  to  what  Judg- 
ment should  be  entered,  and  that  the  case 
should  be  affirmed  on  that  ground.  No  case 
Is  cited  so  holding,  though  it  is  suggested  In 
Leasman  v.  Nicholson,  59  Iowa,  262,  12  N.  W. 
270,  13  N.  W.  280,  where  it  was  said: 

"If  we  could  see  that  the  evidence  could  be 
rejected,  and  still  no  other  conclusion  be  reach- 
ed, we  might  affirm  on  that  ground.  But  the 
evidence  is  conflicting,"  etc. 

And,  as  bearing  somewhat  upon  this  same 
matter,  see  Van  Sickle  v.  Staub,  1S5  Iowa, 
479,  136  N.  W.  546. 

Conceding  for  the  purposes  of  the  case 
that  the  witness  Bradford  was  Incompetent 
as  to  personal  transactions  with  Hoyt,  de- 
ceased, and  that  In  the  many  rulings  com- 
plained of  some  incompetent  evidence  crept 
In,  we  think  plaintiff  proved  his  case  by  the 
eviAence  which  was  legally  competent,  and 
after  eliminating  all  the  Incompetent  evi- 
dence complained  of. 

Appellant  assigns  as  error  37  specific  ob- 
jections to  the  evidence  of  Bradford  as  to 
alleged  personal  transactions  between  Brad- 
ford and  Hoyt,  and  a  like  number  of  the  evi- 
dence of  witnesses  that  the  evidence  tended 
to  establish  an  express  trust  In  a  part  of 
the  land,  and  some  15  other  specific  objec- 
tions to  the  rulings  on  evidence.  ■  Manifestly 
we  cannot  be  expected  within  the  prefer 
limits  of  an  opinion  to  review  ail  these.  We 
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shall  give  some  of  them  as  Illustrative  of 
the  objections  made  and  state  our  condu- 
alons  as  to  all  of  them  more  generally. 

As  to  Bradford's  evidence  and  his  alleged 
Incompetency  as  a  witness  under  section 
4604,  it  may  be  stated  that  substantially  all 
his  evidence  was  strenuously  objected  to  all 
through.  Much  of  his  evidence  is  competent 
and  the  witness  competent  to  testify.  To 
Illustrate,  after  the  witness  had  testified: 

"I  am  the  only  child  of  Mary  L.  Bradford. 
There  was  one  other  child,  who  is  dead,  and 
leaving  two  children  survivinK  him  and  living 
now.  I  am  one  of  the  children  of  Mary  L. 
Bradford,  for  whose  estate  a  claim  is  made  In 
this  suit" 

— he  was  asked  this  question: 

"Q.  I  will  ask  you,  Mr.  Bradford,  what  was 
done  by  your  mother  on  November  17,  1004, 
with  reference  to  taking  care  of  in  some  way  of 
the  incumbrance  against  this  real  estate?" 

Over  objection,  and  some  discussion  be- 
tween the  court  and  counsel,  in  which  the 
court  said: 

"If  we  shall  assume  that  the  will  Introduced 
in  evidence  has  probative  force,  then  this  ob- 
jection is  not  well  taktn" 

— and  a  statement  by  appellant's  counsel 
that  until  the  will  is  admitted  there  surely 
can  be  a  contest  of  the  will,  and  it  is  not  es- 
tablished as  the  will,  the  witness  answered: 
"A.  She  borrowed  $875  from  the  Marshall- 
town  State  Bank  to  pay  it  or  to  secure  an  as- 
signment of  it." 

The  answer  was  responsive  to  the  ques- 
tion. 

"9-  I  hand  yon  Eixhibit  I  and  ask  you  what 
it  is,  and  whose  names  appear  signed  there- 
to?" 

Without  objection,  witness  answered: 

"A.  It  is  the  note  that  I  have  just  spoken 
about  for  $S75  running  to  the  Marshalltown 
State  Bank  and  dated  November  17,  1903,  sign- 
ed by  my  mother  and  Charles  Henry." 

Then  this  question  was  asked  the  witness; 

"Q.  If  yon  know,  state  who  was  present  and 
got  this  $875  at  the  bank  and  what  was  done 
with  the  money.  I  don't  want  it  if  you  don't 
know  of  it  personally.  A.  Mr.  Henry,  Mr. 
Hoyt,  myself.  The  money  was  obtained  by 
Mr.  Henry  and  turned  over  to  Mr.  Hoyt." 

The  objection  was  renewed  in  a  motion  to 
exclude  this  last  answer  on  the  ground,  as 
claimed  by  appellant,  that  the  witness  par- 
ticipated in  the  transaction,  and  the  court 
said: 

"Of  conrse,  I  am  not  advised  whether  he 
participated  in  the  transaction  or  not;  there 
isn't  anything  to  show  that  be  did. 

"Counsel  for  Appellant:  I  have  to  assume 
that  he  did;  that  is  the  reason  for  the  mo- 
tion." 

This  witness  also  testified  without  objec- 
tion: 

"Q.  Do  you  of  your  own  personal  knowledge 
know  whether  Mr.  Hoyt  went  to  Eldora?  A.  I 
do." 

[3]  This  was  an  Important  fact  in  the  case, 
that  Is,  whether  Mrs.  Bradford  furnished  the 
money  to  pay  off  the  Hardin  Incumbrance, 
and  the  documentary  evidence  shows  without 
dispute  that  Hoyt  did  take  the  tlUe  In  hlm- 
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self  thereafter,  and  the  evidence  tends  very 
strongly  to  show,  If  Indeed  It  does  not  es- 
tablish, the  fact  that  Mrs.  Bradford  fur- 
nished the  money,  and  appellee  contends  that 
this  establishes  a  resulting  trust.  Witness 
Henry  gave  similar  testimony.  He  testified 
also  that  Hoyt  was  to  go  to  Eldora  to  re- 
deem the  property  or  get  the  certificates, 
and  that  he  did  so.  So  far  in  the  testimony 
of  Bradford  it  does  not  appear  that  there 
was  any  transaction  between  this  witness 
and  Hoyt.  He  simply  says  that  the  money 
was  obtained  by  Mr.  Henry  and  turned  over  to 
JUr.  Hoyt  Counsel  for  appellant  stated  that 
tliey  assumed  that  Bradford  participated  in 
the  transaction,  but  this  is  not  enough.  Ap- 
pellant was  the  objecting  party,  and  it  must 
be  made  to  appear  that  the  witness  did  par- 
ticipate before  it  can  be  said  that  he  is  in- 
competent as  a  witness.  Scott  v.  BrentOQ, 
168  Iowa,  201,  160  N.  W.  66.  At  the  time 
the  rallng  was  made  it  was  correct,  and 
there  was  subsequently  no  motion  made  to 
exclude  the  evidence  we  have  Just  set  out. 
O'Mara  v.  Jensma,  143  Iowa,  297,  at  303, 121 
N.  W.  618.  We  think  the  evidence  of  Brad- 
ford before  set  out  was  competent,  and  that 
he  was  competent  to  tiestify  thereto,  and 
that  appellant's  objections  thereto  were  not 
well  taken. 

Another  Illustrative  part  of  the  record  on 
the  subject  being  now  discussed  is  as  fol- 
lows: 

"Q.  Now  it  appears  that  in  April,  1904,  G. 
J.  Hoyt  got  the  sberiFs  deed.  What  was  the 
next  step  in  this  transaction,  if  yon  know?" 

Over  objection  that  the  witness  was  incom- 
petent, etc.,  he  answered: 

"A.  Along  in  the  spring  following,  after  the 
assignment  of  the  certificate,  I  thmk  it  was; 
I  can't  tell  the  exact  date —  Q.  Refresh  your 
recollection  by  loolcing  at  any  memoranda  that 
I  liand  you,  if  you  w^nt  to  get  the  exact  date. 
(Papers  produced,  bat  no  further  objection  to 
this  question.)  A.  On  or  about  the  25th  day  of 
March,  1904,  Mr.  Hoyt,  who  then  held  the  cer- 
tificate of  sale,  at  my  mother's  direction,  made 
a  trade  of  the  property,  of  this  land,  for  some 
property,  with  Jennie  B.  Wood  and  husband." 

[4-7]  Defendant  moved  to  strike  that  part 
of  the  answer  "at  my  mother's  direction," 
as  being  a  volunteer  statement  of  the  wit- 
ness, and  not  asked  for,  and  not  responsive, 
incompetent.  Irrelevant,  and  immaterial,  and 
further  to  strike  the  entire  answer  as  In- 
competent, Irrelevant,  and  Immaterial  and 
a  mere  conclusion  and  opinion  of  the  witness. 
Counsel  for  plaintiff  then  adopted  the  an- 
swer and  the  court  overruled  the  motl(H). 
We  think  there  was  no  error  in  the  ruling 
at  this  point  Only  the  examining  party  can 
move  to  strike  because  not  responsive;  fur- 
ther the  only  objection  to  the  answer  was  to 
that  part  of  it  before  indicated,  and  on  the 
grounds  stated,  and  not  on  the  ground  that 
the  witness  was  Incompetent  under  section 
4604.  In  so  far  as  that  part  of  the  answer 
was  a  voluntary  statement,  or  not  respon- 
sive, it  was  adopted  by  counsel  for  plaintiff. 
It  to  not  necessarily  a  condnslon  or  opinion 


ol  the  witness  because,  for  angfat  that  ap- 
pears, the  witness  may  have  beard  his  mother 
give  the  direction,  and  no  other  reason  to 
given  why  the  answer  is  incompetent  irrele- 
vant, and  immaterial,  and  that  objection 
raises  no  question  for  our  determination. 
State  V.  Madden,  170  Iowa,  230.  236,  148  N. 
W.  905,  and  cases ;  also  64  L.  R  A.  076,  and 
cases.  The  same  objection  was  made  to  the 
next  question,  and  the  sataie  rule  applies. 
That  question  Is  as  follows: 

"Q.  Did  you  draw  the  contract  with  refer- 
ence to  the  exchange  of  this  property  that  Mr. 
Hoyt  bad  no  sheriff's  certificate  or  deed  to  one 
Jennie  B.  Wood?  A.  I  did.  That  is,  I  dic- 
tated it;  my  stenographer  wrote  it  out,  but  I 
dictated  it" 

The  instrument  was  acknowledged  and  in- 
troduced in  evidence  and  shows  a  contract 
between  Hoyt  and  Jennie  B.  Wood  to  trans- 
fer certain  pr<q)erty,  including  a  part  of 
that  in  controversy  in  thte  case.  We  mlg^t 
go  on  with  other  illustrations,  and,  as  be- 
fore stated,  conceding  for  the  purposes  of 
the  presoit  case  that  the  witness  was  Incom- 
pet^it  as  to  some  of  the  transactions,  still  as 
to  others  he  was  competent,  and  as  to  still 
others  proper  objection  was  not  made,  so 
that,  taking  the  entire  record,  this  witness, 
with  the  others,  and  the  documents,  circum- 
stances, and  the  proper  Inferences  to  be 
drawn  therefrom,  we  are  satisfied  that  plain- 
tiff established  her  case  by  evidence  which 
was  legally  competent,  after  discarding  any 
which  may  have  been  Improper. 

It  to  thought  witness  Henry  was  incom- 
petent under  section  4604  because,  as  appel- 
lant claims,  Mrs.  Bradford  and  Hoyt  were 
claiming  title  through  Henry,  but  we  do 
not  so  understand  the  record.  It  is  certain 
that  at  the  time  Henry  testified  he  bad  no 
Interest  of  any  kind  and  had  nothing  to  gain 
or  lose  by  thto  suit  Nor  was  be  a  party  to 
the  suit  nor  interested  in  the  result  Hoyt 
was  not  the  assignee  of  the  party  seeking 
to  establish  his  claim.  Appellee  contends  that 
the  objection  to  the  testimony  of  witness 
Henry  was  not  Bufficieijt  But  we  shall  not 
prolong  the  discussion  at  this  point  further. 

2.  As  before  stated,  appellee's  contention  Is 
that  Mrs.  Bradford  having  furnished  Hoyt 
the  money  to  obtain  the  sheriff's  certificate, 
and  Hoyt  Iiavlng  thereafter  taken  the  title 
in  his  own  name,  that  thto  created  a  resulting 
trust  in  favor  of  Mrs.  Bradford.  Many 
cases  are  cited  by  either  side.  But  appellee 
relies  upon  the  principle  announced  in  Ami- 
don  V.  Snouffer,  139  Iowa,  159,  117  N.  W. 
44.  Also  Acker  v.  Priest,  82  Iowa,  at  617, 
61  N.  W.  235,  bottom;  In  re  Mahin's  Instate. 
161  Iowa,  459,  143  N.  W.  420;  Parker  v.  Cat- 
ron, 120  Ky.  146,  85  S.  W.  740,  117  Am.  St 
Rep.  675;  Reynolds  r.  Somner,  126  111.  68, 
18  N.  E.  334,  1  L.  &  A.  327,  8  Am.  8t  Rep. 
628. 

We  do  not  understand  appellant  to  dispute 
this  legal  proposition,  bnt  they  contend  that 
the  evidence,  or  some  of  it,  tends  to  eatab- 
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lish  an  express  trust,  and  that  this  may  not 
be  done  by  parol  testimony.  This  objection 
has  reference,  as  we  understand  It,  more 
particularly  to  the  testimony  in  regard  to 
Hoyt  being  willing  on  his  deathbed  to  make 
a  deed  to  Mrs.  Bradford.  But  plaintiff  was 
not  seeking  to  establish  an  express  trost.  We 
have  before  referred  to  this  matter  as  hav- 
ing been'  properly  admitted  as  bearing  upon 
the  question  of  the  resulting  trust  referred  to 
in  the  claim.  We  think  it  was  proper  and 
relevant. 

[8]  3.  Witness  Bradford  In  testifying  to 
the  transacticHi  when  he  left  the  contract  and 
papers  at  Hoyt's  house  soon  before  Hoyt's 
death  was  asked  this  question: 

"Q.  IMd  you  tell  any  one  there  what  yon  had 
come  to  see  tSi.  Hoyt  about?" 

Defendant  objected  because  incompetent, 
Irrelevant,  immaterial,-  hearsay,  not  binding 
on  the  parties  to  this  action,  and  because  It 
was  a  self-serving  declaratl(xi  on  the  part 
of  the  witness,  a  party  in  interest  to  the 
suit.  Thereupon  counsel  for  plaintiff  stated 
that  they  were  not  asking  for  what  he  said, 
but  that  they  simply  wanted  to  show  the 
fact  that  he  told  them  what  he  was  there 
for,  and  the  witness  answered,  "Yes."  Wit- 
ness did  not  state  what  was  said,  but  simply 
that  be  told  them  what  he  was  there  for. 
Clearly  no  prejudice  could  result  to  the  de- 
fendant by  this. 

4.  It  should  have  been  said  in  the  state- 
ment of  fiicts  that  the  record  shows- dlfTerent 
orders  made  In  the  estate  of  Hoyt  for  the 
sale  of  land,  of  which  there  seemed  to  have 
been  a  considerable  amount,  and  it  appears 
that  the  land  was  all  sold  and  that  the  estate 
was  left  substantially  without  assets.  No 
blame  Is  attached  to  the  present  administra- 
tor for  this  condition  of  affairs,  but  appellee's 
claim  Is  that  the  widow,  who  was  the  execu- 
trix, made  away  with  the  estate. 

Some  other  questions  are  argued,  but  the 
opinion  Is  already  too  long,  and  those  dis- 
cussed are  controlling. 

It  Is  our  conclusion  that  the  Judgment  or 
allowance  of  the  claim  by  the  district  court 
was  right,  and  Is  sustained  by  the  compe- 
tent testimony.    It  Is  therefore  affirmed. 

GAYNOR,  O.  J.,  and  WjjIAVEB  and  STE- 
VENS, JJ.,  concur. 


TEWKSBTJRY  v.  TITLE  GUARANTY  & 

SURETY  CO.   OF  SCRANTON,  PA.* 

(No.  31487.) 

(Supreme  C!ourt  of  Iowa.     June  23,  1917.) 

1.  Pi-EADiwo  «=s>121(l)  —  Denial  ov  8vm* 

CIKNT  Knowledge  to  Fobm  Belisf. 

A  denial  baaed  npon  insafficient  knowledm 

or  informatioD  to  form  a  belief  as  to  tlie  truth 

of  the  matters  alleged  in  an  adverse  pleading  is, 


in  effect,  a  denial  of  the  matter  thus  pleaded, 
and  puts  the  same  in  issue. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent  Dig.  {  245.] 

2.  Pleading  «=38(7)— CoNCLtrsioN  of  Law.  . 

Where  plaintiff  pleaded  facts  prima  facie  es- 
tablishing assignment  of  judgment  to  him,  a  de- 
nial merely  "that  the  judgment  bad  been  assign- 
ed" was  insufficient,  being  mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  18.] 

3.  JxTDGKENT  «=»850— Pleading  Assignment. 

A  petition  pleading  rendition  and  assignment 
of  judgment  shown  by  court  records  which  by 
reference  are  made  part  of  the  petition  states 
facts  prima  facie  establishing  the  judgment  and 
assignment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Gent  Dig.  Sf  1562,  1563.] 

4.  E<XBCtrTOBS  and  Aouinistbatobs  9=>537(7) 
— Pabties  to  Suit  on  Bond. 

In  action  on  executrix's  bond  given  for  pay- 
ment of  certain  claims  against  the  estate,  any  er- 
ror in  failing  to  join  other  claimants  named  in 
the  bond  was  obviated  by  their  appearance  and 
stipulation  consenting  to  payment  of  plaintiff's 
claim  and  agreeing  that,  if  their  claims  were 
finally  allowed  in  excess  of  defendant's  liability 
on  the  bond,  they  would  accept  the  amount  for 
which  defendant  was  liable  in  full  pro  rata. 

[Ed.  Note.— 'For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §S  2534r-2544.] 

5.  Executors  and  Aduinistsators  ^=326(1) 
—Construction  of  Bond. 

In  construing  an  executrix's  bond,  it  was 
necessary  to  consider  all  the  facts  and  circum- 
stances surrounding  its  execution. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Ont  Dig.  §g  144-157.] 

6.  Executors  and  Aduinistkatobs  «B9532— 
Exeoutbix'b  Bond— Consteuction. 

Under  an  executrix's  bond  given  by  order  of 
court  to  secure  payment  of  certain  claims  "for 
the  use  and  benefit  of  the  claimants,  the  liabil- 
ity of  the  surety  to  pay  such  claims  was  not 
dependent  upon  the  executrix's  failure  to  prop- 
erly administer  the  estate,  although  the  por- 
tion of  the  bond  securing  payment  of  such  claims 
was  written  in  longhand  and  was  preceded  by 
the  word  "or"  and  followed  the  ordinary  print- 
ed form  commonly  used  by  executors. 

[Ed.  Note.— For  other  cases,'  see  Executors 
and  Administrators,  Cent  Dig.  S§  2431-2451, 
2484,2485.] 

Appeal  from  District  Court,  Marshall  Coun- 
ty ;  James  W.  WUlet,  Judge. 

Action  at  law  against  the  surety  on  a  bond 
given  by  an  executrix  of  an  estate  to  secure 
the  payment  of  certain  claims  allowed 
against  said  estate.  Plaintiff  filed  motion  for 
Judgment  upon  the  pleadings  and  record 
which  was  sustained,  and  Judgment  Altered 
against  the  surety.  Surety  appeals.  Af- 
firmed. 

B.  H.  Lundy,  Dean  W.  Pelsen,  and  W.  H. 
Soper,  all  of  Eldora,  for  appellant.  G.  H.  H). 
Boardman,  of  Marshalltown,  for  appellee. 

STEVENS,  J.  Appellee  Is  the  assignee  of 
a  claim  filed  and  allowed  In  favor  of  R.  Li 
Young  against  the  estate  of  Charles  J.  Hoyt, 
deceased.  Myra  Y.  Hoyt  qualified  as  execu- 
trix of  the  estate  of  Charles  J.  Hoyt  In  ac- 
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cordance  with  the  terms  of  his  will  designat- 
ing her  as  his  executrix  without  bond. 

Api)ellant  states  In  Its  answer  that,  upon 
application  of  R,  li.  Toung  and  others,  Myra 
T.  Hoyt  gave  the  bond  la  suit  naming  him 
and  several  other  persons  as  benefidarles. 
The  bond  recites  the  usual  conditions  of 
bonds  of  administrators,  executors,  etc.,  and 
continues: 

"Or,  if  she  sliall  discharge  the  claims  of  said 
persons  in  such  amounts  as  may  be  finally  found 
due  on  these  claims  as  already  filed  in  the  dis- 
trict court  of  Marshall  county,  Iowa,  then  this 
bond  to  be  void ;  otherwise  in  full  force.  This 
bond,  is,  howevev,  for  the  protection  of,  and 
shall  inure  to  the  benefit  of,  the  above-named 
persons,  claimants  against  said  estate,  but  for 
or  to  no  other.". 

This  bond  Is  signed  by  Myra  T.  Hoyt  and 
appellant,  and  Is  in  the  penal  sum  of  $6,000. 

The  plaintiff  In  his  petition  alleged  that  on 
the  25th  day  of  January,  1910,  R.  L.  Xoung 
In  writing  assigned  the  claim  In  question  to 
him,  and  that  It  was  filed  In  the  ofQce  of  the 
clerk  and  attached  to  docket  7  at  page  419, 
which  by  reference  Is  made  a  part  of  said 
petition,  alleges  the  allowance  of  the  claim 
In  question  and  the  breach  of  all  of  the  con- 
ditions of  the  bond,  and  prays  judgment  In 
the  sum  of  $600  against  appellant. 

Defendant  then  filed  a  demurrer  to  plain- 
tiffs petition,  which  was  overruled.  There- 
upon defendant  filed  answer  denying  all  of 
the  allegations  of  plalntifTs  petition  not  spe- 
cifically admitted.  The  answer  then  pro- 
ceeds to  admit  all  of  the  allegations  of  plain- 
tiff's petition  except  that  regarding  the  as- 
signment of  the  claim  to  plaintiff,  which  Is 
denied  on  the  ground  that  the  defendant  bad 
not  sufficient  luiowledge  or  Information  to 
form  a  belief  as  to  the  truth  thereof,  and  af- 
firmatively alleged  that  prior  to  the  com- 
mencement of  this  suit  the  following  claims 
had  been  allowed  to  beneficiaries  named  In 
the  bond:  To  Charles  E.  Hatcher,  special  ad- 
ministrator, $6,000;  to  O.  H.  B.  Boardman, 
approximately  $1,000;  that  because  said 
claimants  had  not  been  made  parties  to  this 
suit  there  was  a  nonjoinder  of  parties  de- 
fendant, and  asked  that  plaintiffs  petition 
be  dismissed. 

Later  Charles  B.  Hatcher,  special  admin- 
istrator, and  0.  H.  E.  Boardman  entered  their 
appearance  in  this  case  and  filed  a  written 
stipulation  consenting  to  the  payment  of 
plaintiff's  claim  and  agreeing  that  same 
should  be  without  prejudice  to  defendant,  and 
that  at  the  final  adjustment  of  said  claims, 
should  the  aggregate  amount  of  same  exceed 
the  penalty  of  the  bond,  defendant  shQuld  be 
liable  only  for  the  full  amount  of  the  penalty 
of  Its  bond.  Whereupon  plaintiff  filed  a  mo- 
tion for  Judgment  upon  the  pleadings  and 
record  for  the  full  amount  of  his  claim  with 
costs. 

Defendant  filed  a  motion  to  strike  plaintiff's 
motion  for  judgment,  and  also  objections 
thereto,  and  an  additional  motion  to  striKe 
the  stipulation  above  referred  to  from  the 


files.  All  of  said  motions  and  objections  were 
submitted  together.  The  court  overruled  all 
of  defendant's  motions  and  sustained  plain- 
tiff's motion  for  judgment,  and  Judgment  waa 
accordingly  entered  for  $695,  and  costs. 
From  this  judgment  defendant  appeals. 

I.  Appellant  contends  that  our  statute 
does  not  authorize  the  rendition  of  Judg- 
ment upon  a  motion  based  upon  the  plead- 
ings therefor.  The  motion  filed  by  appellee 
asked  judgment  upon  the  pleadings  and  on 
the  record.  The  motion  for  Judgment,  appel- 
lant's motion  to  strike  the  same,  together 
with  its  resistance  of  said  motion  and  the  mo- 
tion to  strike  the  appearance  and  stipulation 
of  Boardman  and  others  from  the  files,  were 
all  submitted  to  the  court  together,  so  that 
at  the  time  the  court  passed  upon  the  motion 
for  Judgment  it  also  passed  upon  appellant's 
motion  to  strike  the  same  from  the  files. 

It  is  the  position  of  appellant  that  the  suffi- 
ciency of  the  answer  to  constitute  a  defense 
could  not  be  challenged  by  a  motion  for  judg- 
ment, but  that,  if  appellant  desired  to  chal- 
lenge same,  he  must  follow  the  procedure 
prescribed  by  statute  and  demur  ther^o.  If 
appellee  desired  only  to  challenge  the  sufil- 
dency  of  the  matters  pleaded  In  'defendant's 
answer  to  constitute  a  defense,  undoubtedly 
a  demurrer  would  have  be^i  the  proper  pro- 
ceeding, but  appellee  appears  by  his  motion 
to  havB  sought  to  raise  questions  that  would 
not  have  been  presented  by  a  demurrer ;  that 
is,  the  full  record  upon  which  apparently  the 
court  sustained  appellee's  motion  for  Judg- 
ment did  not  appear  upon  the  face  of  de- 
fendant's answer. 

The  record  does  not  show  affirmatively  the 
introduction  In  evidence  of  the  proceedings  in 
probate  in  the  Charles  J.  Hoyt  estate,  but  ap- 
pellee has  filed  an  amendment  to  appellant's 
abstract  setting  out  chronologically  the  pro- 
ceedings had  In  said  estate  in  so  far  as  the 
same  would  appear  to  be  material  to  any 
question  presented  In  this  case.  No  motion 
to  strike  this  amendment  or  denial  thereof 
has  been  filed  in  this  court,  so  that  at  the 
time  the  court  passed  upon  the  motion  for 
judgment  it  seems  to  have  had  before  it  for 
consideration  matters  of  record  that  would 
not  have  been  proper  for  its  consideration  In 
passing  upon  a  demurrer  to  the  answer,  but 
that  was  of  value  to  the  court  In  passing  ui>- 
on  the  motion  for  Judgment. 

Our  statute  does  not  provide  for  the  filing 
of  a  motion  for  judgment  upon  the  pleadings 
or  record,  and  authorities  from  other  juris- 
dictions are  dted  by  counsel  for  appellant 
criticizing  this  procedure.  One  of  the 
g:rounds  upon  which  this  proceeding  is  as- 
sailed Is  that  it  may  deprive  a  litigant  of  the 
right  to  file  proper  am^Mlments  to  his  plead-, 
lugs,  but,  as  before  stated.  In  this  case  the 
several  matters  above  referred  to  were  sub- 
mitted to  the  court  at  the  same  time,  and  the 
record  fails  to  disclose  that  counsel  for  kq- 
pellant  either  tendered,  or  requested  permis- 
sion of  the  court  to  file,  an  amendment  to  ita 


Digitized  by 


Google 


Iowa) 


TEWKSBURT  y.  TITUB  OUARANTT  &  SUKETT  C». 


437 


answer.  It  may  well  be  aasumed  that  appel- 
lant bad  folly  pleaded  all  matters  relied  upoa 
by  It  as  a  defmae  to  plalntLCTs  cause  of  ac- 
tion. 

In  addltlcn  to  tbe  contention  of  appellant 
tbat  tbe  proceeding  was  unwarranted  and 
not  jnstlfled  by  our  statute,  It  la  farther  ali 
leged  by  connsel  for  It  that  the  answer,  In 
fact,  presented  matters  constitnting  a  de- 
fense, and  that  Issues  were  thereiby  presented 
entitling  It  to  a  trial  upon  the  merits. 

Following  a  general  denial  which  waa 
made  subject  to  the  admissions  -thereafter 
set  forth  in  its  answer,  defendant  stated 
ttaer^n: 

"And  plaintiff's  allegation  setting  forth  the 
copy  of  tbe  judgment' of  allowance  of  claim  of 
R.  It,  Yonng  is  admitted  in  so  far  as  to  admit 
the  allowance  of  said  claim  in  said  court  as  is 
shown  in  docket  7  at  page  419;  that  as  to  wheth- 
er or  not  said  claim  has  been  assigned  to  the 
plaintiif  in  this  suit  defendant  has  neither 
knowledge  nor  information  sufficient  to  form  a 
belief,  and  therefore  denies  such  assignment" 

Defendant  also  alleged  a  nonjoinder  of 
parties  defendant,  basing  the  same  upon  tbe 
provisions  of  the  bond  in  suit  designating 
CX  H.  E.  Boardman  and  CSiarles  E.  Hatcher, 
special  administrator  of  the  estate  of  Mary 
L.  Bradford,  deceased,  in  addition  to  R.  U 
Young,  appellee's  assignor  of  tbe  claim  in 
suit,  as  benefidarieB,  and  that  they  were 
necessary  parties  to  a  proper  determination 
of  the  Issues  presented. 

[1]  'Stx»  interposition  of  a  denial  upon  the 
ground  tbat  appellant  was  not  possessed  of 
sufficient  knowledge  or  Information  to  form 
a  belief  as  to  the  alleged  assignment  of  tbe 
claim  to  appellee  doubtless  was  because  ap- 
p^ant  did  not  desire  to  rely  upon  its  gen- 
eral denial  as  to  this  matter.  This  appears 
to  be  the  view  of  counsel  for  appellant,  as 
It  Is  this  plea  which  is  urged  in  argument 
as  presenting  a  triable  issuCk  That  a  denial 
based  upon  insufficient  knowledge  or  Infor- 
mation to  form  a  belief  as  to  the  truth  of  tbe 
matters  alleged  in  an  adverse  pleading  is, 
in  effect,  a  denial  of  tbe  matter  thus  pleaded, 
and  puts  the  same  in  issue.  Oarr  v.  Bos- 
worth,  68  Iowa,  669,  27  N.  W.  913;  Craig  v. 
Hasselman,  74  Iowa,  638,  38  N.  W.  402. 

[2]  This  court,  however,  In  Cottle  v.  Cole 
&  Cole,  20  Iowa,  482,  held  that  simply  "de- 
nying tbat  tbe  judgment  had  been  assigned" 
was  not  good  pleading,  and  did  not  deny  the 
fact  of  the  execution  of  tbe  written  assign- 
ment pleaded  In  plaintiff's  petition  nor  set 
out  any  facts  upon  which  the  conclusion 
that  tbe  judgment  had  not  been  assigned  was 
based.  The  denial  should  have  been  of  the 
facts  pleadedr  as  the  petition  on  its  face  con- 
tained facts  which  prima  fade  established 
the  assignment. 

[3]  The  allegations  of  plaintiff's  petition 
material  to  a  consideration  of  this  point  are 
as  follows : 

"Plaintiff  shows  to  the  court  that  on  or  about 
the  5tli  day  of  November,  1909,  plaintiff's  claim 
was  allowed  against  the  estate  of  Qiarles  J. 


Hoyt,  deceased,  and  against  ICyra  T.  Hoyt,  ex- 
ecutrix, and  judRinent  was  rendered  in  favor  of 
iRi.  It.  Young  and  against  the  estate  of  Charles 
J.  Hoyt,  deceased,  and  Myra  Y.  Hoyt,  execu- 
trix, for  the  sum  of  |S00  and  costs,  all  as  shown 
by  the  probate  records  of  this  county,  in  case 
No.  2348,  docket  7,  at  page  419,  which  record 
is  hereby,  by  reference,  made  a  part 'of  this  peti- 
tion. 

"Plaintiff  further  shows  to  the  court  that  on 
the  25th  day  of  January,  A.  D.  1910.  R.  U 
Young'  assigned  this  claim  to  the  plaintiff, 
George  A.  Tewksbury,  as  shown  by  said  assign- 
ment, duly  filed  in  said  cause  No.  2348,  docket 
7,  page  419,  which  assignment  is  by  reference 
made  a  part  hereof." 

The  foregoing  allegations  of  plaintiff's 
petition  stated  facts  which  prima  facie  es- 
tablished the  judgment  and  the  assignment. 
I>efendant's  answer,  as  appears  from  the 
portion  thereof  quoted  above  admitted  the 
allowance,  and  record  thereof,  of  the  claim 
in  suit,  and  stated  that  it  had  "neither 
knowledge  nor  information  sufficient  to  form 
a  belief,  and  therefore  denies  sudi  assign- 
ment." 

It  will  be  observed,  tberefore,  that  defend- 
ant did  not  deny  tiie  execution  of  the  alleg- 
ed written  assignment,  the  record  thereof, 
nor  tbe  facts  pleaded  by  plaintiff,  but,  as  in 
the  dted  case,  simply,  by  tbe  statement  of 
a  conclusion,  denied  the  assignment  The 
denial  to  present  an  issue  should  have  been 
of  the  facts  pleaded  in  the  petition,  and  not 
of  tbe  conclusion  to  be  drawn  therefrom. 
The  denial  was  Insuffldent  to  raise  an  issue 
as  to  the  facts  pleaded  in  the  petition  rela- 
tive to  tbe  assignment  of  said  claim  and 
the  holding  in  Cottle  v.  Cole  &  Cole,  supra, 
is  applicable. 

Both  the  petition  and  answer  made  spedflc 
reference  to  tbe  record  of  the  allowance  of 
the  dalm  in  suit  It  appears  from  appellee's 
amendment  to  appellant's  abstract  that  the 
original  written  assignment  of  the  claim  by 
R.  L.  Young  to  appellee  was  duly  acknowl- 
edged, filed,  and  attached  to  and  made  a  part 
of  tbe  record  of  the  allowance  of  the  dalm, 
so  that,  by  reference  to  tbe  admitted  record, 
the  court  had  before  It  the  original  assign- 
ment, which,  by  the  pleadings,  was  made  a 
part  of  tbe  record  in  tbla  case,  and  evidently, 
in  ruling  upon  the  motion  for  judgment,  con- 
sidered the  same  suffldent  to  make  a  prima 
fade  showing  of  the  alleged  assignment  It 
must  not  be  overlooked  that  the  motion  for 
judgment  is-  not  based  alone  upon  the  plead- 
ings, but  upon  tbe  record  also.  The  record 
of  tbis  assignment  was  by  special  reference 
in  plalntUTs  petition,  and  parts  of  It,  by  the 
admission  of  defendant's  answer,  before  the 
court,  and  all  that  appeared  upon  tbe  record 
was  therefore  for  tbe  proper  consideration 
of  the  court.  But  appellant  also  argued 
tbat  the  answer  presented  an  Issue  upon  the 
question  as  to  whether  there  was  a  non- 
joinder of  parties  defendant  The  parties 
who  It  is  daimed  should  have  been  made  de- 
fendants are  named  in  the  answer,  and  are 
O.  BE.  B.  Boardman  and  Charles  B.  Hatcher, 
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special  administrator  of  tbe  Mary  £•.  Brad- 
ford estate. 

[4]  As  before  stated,  C.  H.  E.  Boardman 
and  Charles  B.  Hatcher,  as  special  adminis- 
trator of  the  Mary  Ia  Bradford  estate,  en- 
tered their  voluntary  appearance  in  this  case 
and  filed  a  stipulation  and  agreement  con- 
senting to  the  payment  of  the  claim  in  suit 
In  full,  and  specifically  agreeing  that  the 
payment  thereof  should  be  without  prejudice 
to  defendant  in  any  action  upon  the  bond  to 
recover  the  claims  held  by  said  parties 
against  the  Hoyt  estate,  and  that,  in  tbe 
event  said  claims  which  were  in  litigation 
were  finally  allowed  In  an  amount  exceed- 
ing the  defendant's  liability  on  its  bond,  they 
would  accept  the  amount  for  which  the  de- 
fendant was  liable  in  full  pro  rata  upon  said 
claims.  €X>unsel  for  appellant  moved  to 
strike  this  appearance  and  stipulation  from 
the  flies.  The  motion  was  overruled,  and  the 
court  in  Its  finding  of  facts  and  Judgment 
held  that,  under  the  stipulatl(m,  the  payment 
of  the  claim  in  suit  would  be  without  prej- 
udice to  any  right  of  defendant 

Conceding,  for  tbe  purpose  of  argument, 
that  the  parties  designated  were  necessary 
parties  to  a  proper  decision  of  the  matters 
in  suit,  the  difficulty  was  obviated  by  their 
appearance  in  the  court  below  and  the  stip- 
ulation filed.  They  are  as  effectually  es- 
topped and  their  rights  as  fully  adjudicated 
herein  as  they  would  have  been  if  they  had 
been  made  parties  defendant,  as  it  is  con- 
tended by  appellant  they  should  have  been. 

While  we  do  not  approve  the  practice 
followed  in  this  case,  and  do  not  desire  to  en- 
courage the  filing  of  motions  for  Judgment, 
yet,  in  view  of  the  record  herein,  we  think 
the  court  committed  no  error  in  entertaining 
the  motion  and  rendering  Judgment  thereon. 

II.  Myra  Y.  Hoyt  qualified  as  executrix  of 
the  estate  of  Charles  J.  Hoyt,  deceased,  with- 
out bond.  Defendant  alleges  in  its  answer 
that  thereafter  application  was  made  by  ap- 
pellee's assignor  praying  that  executrix  be 
required  to  file  a  bond  for  the  purpose  of  se- 
curing the  payment  of  said  claim,  and,  pur- 
suant to  said  application,  an  order  was  made 
by  tbe  court  requiring  her  to  give  audi  bond, 
and  that  the  txMid  In  question  was  thereafter 
filed  and  appro.ved. 

Tbe  argument  of  appellant  is  that  tbe 
bond,  in  truth  and  effect,  Is  an  ordinary  bond 
and  the  one  usually  given  in  such  cases,  and 
that  plaintiff's  petition  does  not  charge  a 
breach  of  the  conditions  of  said  bond.  It 
is,  in  substance,  stated  by  appellant  In  its 
brief  and  argument  that  the  bond  In  suit 
was  an  ordinary  printed  form  commonly 
used  by  executors  and  other  like  officers, 
and  that  the  portion  thereof  commencing 
with  the  word  "or"  in  the  last  paragraph 
thereof  was  written  in  longhand  following 
the  printed  part  of  the  document.  If  the 
bond  was  given,  as  stated  by  appellant 
in   its  answer,   in  obedience  to  an  order 


of  court  requiring  same  to  be  given  for  that 
purpose  to  secure  the  payment  of  the  claim  in 
suit  and  the  claims  of  other  parties  named 
as  beneficiaries  in  said  bond,  then  tbe  por- 
tion written  In  longhand  was  evidently  de- 
signed to  meet  the  desire  of  the  parties  In- 
terested to  have  same  clearly  stated  In  the 
bond.  There,  was  nothing  in  the  printed 
form  used  that  expressly  stated  the  pur- 
pose for  which  the  bond  was  given.  Ap- 
parently to  guard  against  the  poesiblUty  that 
the  bond  mi^t  be  subsequently  construed 
In  a  suit  -by  the  b^iefidarles  named  up<Ki 
their  respective  claims  against  the  surety  on 
the  bond  as  the  usual  and  ordinary  bond  of 
an  executor  instead  of  an  instrument  secur- 
ing the  payment  of  the  specific  claims  for 
which  the  same  was  executed,  the  portion  in 
longhand  was  added. 

[6]  In  construing  tbe  bond  It  Is  quite 
necessary  to  take  into  consideration  all  the 
facts  and  circumstances  so  far  as  api>ears 
from  the  record  entering  into  and  surround- 
ing its  execution. 

It  appears  from  aroellee'B  amendment  to 
appellant's  abstract  that  the  ground  of  the 
application  made  by  appellee's  assignor  and 
others  asking  that  the  executrix  be  required 
to  give  a  bond  was  that  the  assets  of  the 
estate  had  been  sold  by  executrix,  and  it  Is 
conceded  by  appellant  that  the  court  ordered 
her  to  file  a  bond  for  the  security  of  the 
creditors  making  the  application  therefor. 
Executrix  had  been  permttted  to  qualify  as 
such  without  bond,  and,  from  tbe  matters 
stated  in  defendant's  answer  and  set  forth  In 
appellee's  amendment  to  appellant's  abstract, 
we  conclude  that  the  bond  was  not  intended, 
at  the  time  the  same  was  executed,  as  tbe 
usual  bond  of  an  executrix,  but  that  the  real 
purpose  for  which  the  same  was  executed 
was  to  provide  security  for  the  payment  of 
certain  claims  In  favor  Of  the  parties  therein 
designated  amwg  which  was  that  of  tbe 
plaintiff.  While  the  bond  in  part  is  in  form 
an  ordinary  executor's  bond,  yet  in  constru- 
ing its  meaning  the  following  portions  there' 
of  must  be  given  special  consideration: 

"Know  all  men  by  these  presents  that  we, 
Myra  ¥.  Hoyt,  as  principal,  and  the  Title  Guar- 
anty &  Surety  Company,  of  Scranton,  Pa.,  as 
sureties,  all  of  the  county  of  Marshall  and 
state  of  Iowa,  are  held  and  firmly  bound  unto 
tbe  state  of  Iowa,  for  tbe  use  and  benefit  of  C. 
E.  Hatcher,  special  administrator  of  the  estate 
of  Mary  L.  Bradford,  deceased  (and  others) 
*  *  *  in  tbe  penal  sum  of  six  thousand 
(16,000.00)  dollars,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  do  jointly  and 
severally  bind  ourselves,  •  •  *  or,  if  she  shall 
discbarge  tbe  claims  of  said  persons  in  such 
amounts  as  may  be  finally  found  due  on  these 
claims  as  already  filed  in  tbe  district  court  of 
Marshall  county,  Iowa,  then  this  bond  to  be 
void ;  otherwise  in  full  force.  This  bond  is, 
however,  for  tbe  protection  of,  and  shall  inure 
to  the  benefit  of,  the  above  named  persons, 
claimants  against  said  estate,  but  for  or  to  no 
other." 

The  bond  was  not  designed  primarily  to 
Insure  the  faithful  performance  by  the  execu* 
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tris  of  tbe  duties  of  her  office  nor  to  require 
ber  to  account  for  the  assets  of  the  estate, 
but  to  secure  the  payment,  among  others,  of 
tbe  particular  claim  In  suit. 

[6]  Following  the  printed  portion  of  tbe 
Instrument  the  part  In  writing  commenced 
with  the  word  "or."  Based  upon  this  lan- 
guage, it  Is  argued  by  appellant  that  the  prin- 
cipal on  the  bond  was  to  pay  the  claims  of 
the  benefidarles  named  In  the  bond  only 
in  the  event  that  she  failed  to  properly  ad- 
minister the  estate.  This  argument  Is  based 
upon  a  false  assumption.  It  Is  perfectly  ap- 
parent that  the  primary  purpose  of  the  bond 
was  not  to  secure  the  faithful  performance  of 
tbe  ordinary  duties  of  the  princU)al  as  execu- 
trix of  the  estate  of  Charles  J.  Hoyt,  but  In 
obedience  to  the  order  of  the  court  based 
upon  the  application  of  the  daliflants  named 
as  benefidarles  in  the  bond  to  secure  the 
payment   of  tbe  respective  clnims. 

While  it  is  prtibably  true  that  If,  Instead 
of  the  word  "or,"  "and"  had  been  used,  the 
meaning  of  the  Instrument  would  have  been 
somewhat  more  clear,  yet.  In  tbe  view  we 
talte  of  tbe  matter,  the  legal  effect  of  tbe  in- 
strument, so  far  as  the  same  was  given  to 
secure  the  payment  of  the  claims  In  question, 
would  not  have  been  different  The  follow- 
ing extract  from  the  bond  is  a  dear  state- 
ment of  the  purpose  for  which  tbe  same 
was  executed: 

"This  bond  is,  however,  for  the  protection  of, 
and  shall  inare  to  the  benefit  of,  the  above- 
named  persons,  claimants  against  said  estate, 
but  for  or  to  no  other." 

No  reversible  error  appearing  in  tbe  record, 
the  Judgment  of  tbe  lower  court  is  aflSrmed. 
Affirmed. 

GATNOR,  C.  J.,  and  PRESTON  and 
WEAVER,  JJ.,  concurring. 


WATROTJS  et  aL  v.  WATROUS  et  aL 

(WATROUS,  Intervener). 

(No.  30026.) 

(Supreme  C!oart  of  Iowa.     June  26,  1917.) 

1.  Wills  <S=>783  —  Election  by  Stjbvivino 
SponsE. 
Code,  §  8270,  provides  that  any  person  may 
dispose  by  will  ot  aU  his  property,  subject  to  the 
rights  of  homestead  and  exemption  created  by 
law,  and  the  distributive  share  in  his  estate 
civen  by  law  to  the  surviving  spouse,  but,  where 
tbe  survivor  Is  named  as  devisee,  it  shall  be  pre- 
sumed that  such  devise  is  in  lieu  of  such  dis- 
tributive share,  homestead,  and  exemption.  Sec- 
tioii  3366  provides  that  one-hnlf  of  all  the  legal 
and  equitable  estates  in  real  property  possessed 
by  the  husband  at  any  time  during  the  marriage 
shall  be  set  apart  as  ner  property  if  she  survive, 
and  that  the  same  share  of  the  estate  of  tbe 
deceased  wife  shall  be  set  aside  as  the  share  of 
tile  surviving  husband.  Section  3376  provides 
that  the  survivor's  share  cannot  be  affected  by 
snj  will  unless  consent  thereto  is  given  within 
rix  months  after  the  service  of  a  copy  upon  the 
snrrivoT,  and  notice  that  such  survivor  is  re- 
quired to  elect  whether  consent  thereto  will  be 


given,  and,  if  at  the  expiration  of  six  months  no 
such  election  has  been  made,  it  shall  be  con- 
clusively jiresumed  that  the  survivor  consents  to 
the  provisions  of  the  will  and  elects  to  take 
thoreunder.  Section  3369  provides  that  the  sur- 
vivor's share  may  be  set  off  by  the  mutual  con- 
sent of  all  parties  interested.  A  will  disposed 
of  all  the  estate  of  a  testatrix  without  making 
any  provision  for  the  surviving  husband.  Held, 
that  the  husband  could  be  required  to  elect 
whether  or  not  he  consented  to  the  provisions 
of  tbe  will,  regardless  of  th^  fact  that  he  was 
not  mentioned  therein. 

fEd.  Note.— For  other  cases,  see  Wills,  (^t 
Dig.  §  2034.]  f^ 

2.  Wills  «=9792(5)— Election  to  Take  Un- 
SEB  Will— Evidence. 

In  an  action  to  set  aside  a  contract  where- 
by a  surviving  husband  sought  to  create  an  an- 
nuity in  favor  of  a  devisee  secured  by  his  share  . 
in  the  estate,  evidence  held  insufBcient  to  show 
that  he  elected  to  take  his  distributive  share  as 
against  the  provisions  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  it  2061,  2062.] 

3.  WnxB  «=>783— Election  to  Take  Undbb 
WrLL— Estate  of  Subvivino  Spouse. 

U^n  the  death  ot  the  wife,  the  husl>and  does 
not  become  seised  immediately  of  an  undivided 
one-third  interest  in  her  real  estate,  but  becomes 
vested  with  a  right  to  choose  whether  he  will 
take  such  share  or  whether  he  will  take  under 
the  will,  and  when  the  cheioe  is  made  it  relates 
badL  to  the  death  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  2084.] 

4.  Compromise  and  Setflement  «=923(3)  — 
Annuitt  Contracts— Evidence. 

In  a  suit  to  set  aside  an  annuity  contract  be- 
tween a  surviving  husband  and  a  devisee,  entered 
into  as  a  compromise,  evidence  held  sufficient  to 
show  that  the  husband  bound  himself  personal- 
ly to  the  payment  of  the  annuity. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {  94.] 

5.  Compromise    and    Settlement    ^=3C(1)  — 

CONSinEBATION — COMPROMISE. 

An  agreement,  whereby  a  devisee  was  to  dis- 
miss proceedings  for  the  contest  of  tbe  will,  was 
snfiicient  consideration  for  the  contract  to  pay 
an  annuity. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {f  35,  42,  44^9.] 

6.  EsTOPPBi.  4s>70(l>— Liens— Dismissal   of 
WiT,L  Contest. 

Where  the  husband  of  testatrix,,  who  was  not 
provided  for  in  the  will,  entered  into  a  contract 
for  an  annuity  payable  out  of  the  husband's^is- 
tributive  sliare.  In  consideration  of  tbe  devisee's 
dismissal  of  contest  proceedings,  and  made  the 
payment  thereof  :i  lien  on  his  share,  other  devi- 
sees were  not  estopped  from  asserting  the  inva- 
lidity ot  such  lien  because  they  had  constructive 
notice  of  the  contract,  and  actual  notice  of  dis- 
missal of  the  contest  nroceedings,  in  the  absence 
01  any  act  misleading  the  husband  or  inducing 
the  execution  of  the  contract 

[Ed.   Note.— For   other   cases,    see    Estoppel, 
Cent  Dig.  {{  183,  185,  187.] 

7.  CJOITPBOMISE    AND    SETTLEMENT    ^=>23(3)    — 
V  ALI DITT— A  SSENT. 

In  a  suit  to  set  aside  an  annultv  agreement 
between  testatrix's  husband  and  her  devisees, 
entered  into  as  a  compromise,  evidence  held  not 
to  show  that  the  husband  signed  the  contract 
without  understanding  its  terms. 

[&d.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  (  &i.] 
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8.  CoifPKOUTSE  AND   SmTuautWT  «=»23<3)  — 
Contest— Evidence. 

Id  a  snit  to  set  aside  an  annuity  agreement 
epterecl  into  as  a  compromise  and  involving  tlie 
dismissal  of  contest  proceeding,  evidence  tliat 
the  contest  was  groundless  held  admissible. 

[Kd.  Note.— For  otber  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  §  94.] 

9.  COKPBOMISE     AND     SeTTLKMENT     «=»6(4)  — 

Consideration— CoMPBOMisE. 
A  compromise  of  a  suit  for  which  there  is 
no  ground   and  wl^ch  is  not  brought  in  good 
faith  is  no  consideration  for  a  contract  of  set- 
tlement. \ 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  §  40.] 

10.  Appeal  and  Eehoh  e=»1056(l)— Review— 

HARATLESS   'EiBBDB,. 

In  a  suit  to  set  aside  an  annuity  agreement 

■  between  testatrix's  husband  and  her  devisees,  in 

consideration  of  the  dismissal  of  a  contest  of  the 

will,  the  erroneous  exclusion  of  evidence  that  the 

contest  was  groundless  held  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4187,  4191,  4207.] 

11.  Appeal  and  Ebbob  <&=»590  —  Rkcobd  on 
Appeal— Abstract. 

Where  notice  of  appeal  was  served  by  de- 
fendants and  by  an  intervener,  and  subsequently 
and  within  the  time  required  defendants  filed 
their  abstract  but  failed  to  include  therein  the 
record  of  intervener's  appeal,  the  filing  of  an 
amendment  by  the  intervener  to  defendants'  ab- 
stract showing  tiie  record  of  his  appeal  was  suffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2611-2615.] 
,12.  Appeal  and  Ebbob  «=s»164(1)— Right  to 

Appeal— Waives.  ' 

The  filing  of  a  claim  for  an  annuity  against 
the  estate  of  one  adjudged  to  be  personally  lia- 
ble on  an  annuity  contract  was  not  a  waiver 
of  the  right  to  prosecute  an  appeal  from  a  judg- 
ment holding  such  contract  valid. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  967,  958,  961.  962.] 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

Suit  in  equity  by  the  devisees  and  execu- 
tors of  the  estate  of  Sophia  G.  Watrous,  de- 
ceased, to  set  aside  a  contract  entered  into 
between  O.  L.  Watrous,  now  deceased,  and 
Edward  L.  Watrous,  by  the'  terms  of  which 
It  is  claimed  that  C.  L.  Watrous,  the  husband 
of  Sophia  G.  Watrous,  deceased,  elected  to 
take-  a  distributive  share  in  the  estate  of  bis 
wife,  and  to  <:barge  an  annuity  thereon  for 
the  benefit  of  E.  L.  Watrous  and  his  vrtfe, 
Agnes.  The  reasons  for  setting  aside  the 
contract  are:  (1)  Mental  Incompetency  of  C. 
L.  Watrous;  (2)  fraud  and  undue  Influence 
in  securing  his  signature;  (3)  no  considera- 
tion for  the  agreement;  (4)  no  election  on 
the  part  of  C.  L.  Watrous  to  take  a  distribu- 
tive share  in  his  wife's  estate.  She  leaving 
a  will  which  failed  \o  mention  her  husband, 
or  to  give  him  any  part  of  her  estate;  (5)  no 
agreement  on  the  part  of  C.  Hi.  Watrous  to 
pay  Edward  L.  Watrous  anything,  and  no 
basis  for  any  agreement  to  pay  him  and  his 
wife  an  annuity.  0.  L.  Watrous  Intervened 
and  joined  with  plaintiffs  in  the  relief  de- 
manded.   Other  Issues  were  tendered,  which. 


in  so  far  as  material,  will  be  considered 
during  the  course  of  the  opinion.  The  trial 
court  held  that  the  contract  did  not  bind  any 
part  of  the  estate  left  by  Sophia  G.  Watrous» 
but  rendered  judgment  against  O.  L.  Wat- 
rous, personally,  for  the  amount  of  the  an- 
nuity. The  trial  court  canceled  the  contract 
in  so  far  as  It  created  a  diarge  upon  the- 
lands  of  which  Sophia  G.  Watrous  died  seis- 
ed; but  rendered  a  judgment  against  C.  L. 
Watrous,  individually,  for  the  promised  an- 
nuity. Defendants  and  Intervener  appeaL 
Affirmed. 

Coffin  &  RIppey  and  Stipp,  Perry,  Bannis- 
ter &  Starzinger,  all  of  Des  Moines,  for 
plaintiffs  and  IntervMier.  Parker,  Parrlsh  4s 
Miller,  of  Des  Moines,  for  defendants. 

STEVENS,  J.  Sophia  G.  Watrous  died 
testate  In  Des  Moines,  Iowa,  April  30,  1914. 
She  left  surviving,  her  husband,  C.  L.  Wat- 
rous, who  has  died  since  the  trial  of  this 
case  in  the  court  below,  and  four  children, 
to  wit,  Philip  and  Charles  A.,  plaintiffs  here- 
in; Mrs.  Marion  Watrous  Angell,  a  daugh- 
ter, and  Edward  L.  Watrous,  who,  with  his 
wife,  Agnes,  are  parties  defendant  to  thia 
action. 

The  following  provisions  of  the  will  of 
Mrs.  Watrous  are  material  to  this  contro- 
versy: 

"Paragraph  I.  I  direct  that  my  Just  debts 
and  funeral  expenses  be  first  paid. 

"Paragraph  II.  Having  heretofore  advanced 
to  my  SOD  Edward  Lacy  Watrous  large  simis  of 
money,  I  hereby  devise  and  l>equeath  to  him  the 
sum  of  three  thousand  dollars  to  be  paid  in  three 
annual  installments  of  one  thousand  dollars  each, 
and  because  of  such  advancements  or  loans,  I 
hereby  direct  that  he  shall  have  no  further 
share,  part  or  parcel  in  my  estate. 

"Paragraph  III.  I  hereby  give  and  bequeath 
the  rest  and  residue  of  my  property,  personal, 
real  and  mixed,  to  my  daughter  Mrs.  Marion 
Watrous  Angell,  to  my  son  PhilipBemard  Wa- 
trous, to  my  son  Charles  Albert  Watrous,  share 
and  share  alike. 

"Paragraph  IV.  I  nominate  and  appoint  to- 
serve  as  executors  of  this  my  will  withont  bond: 
Philip  Bernard  Watrous.  Charies  Albert  Wat- 
rous. 

nils  wUl  was  executed  March  12, 1914.  On 
June  4,  1914,  this  will  was  duly  admitted  to 
probate  in  Polk  county,  and  the  executors- 
named  therein  were  duly  appointed  and  qual- 
ified as  such.  The  estate  of  the  decedent  is 
valued  at  something  over  $200,000.  It  will 
be  noticed  that  her  husband  is  not  mention- 
ed in  the  will,  and  that  £Sdward  was  given 
but  $3,000  of  the  estate;  the  remainder  hav- 
ing been  devised  to  the  other  three  children. 

The  will  was  filed  for  probate  May  5, 1914, 
and  on  May  30th  Simcm  Casady,  of  Des- 
Molnes,  was  appointed  special  administrator. 
On  May  29,  1914,  Edward  L.  Watrous  filed 
objections  to  the  probate  of  the  will.  Over- 
date  of  June  2,  1914,  what  purports  to  be  a 
contract  between  C.  L.  Watrous  and  Edward 
Lw  Watrous  was  ent^^d  Into^  and  this  con- 
tract was  filed  for  record  with  the  county 
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recorder  on  Jnne  S,  1914.    Tbia  contract  is 
--as  follows: 

"Whereas  Sophia  G.  Watroas  of  said  city  of 
Des  Moines,  departed  this  life  on  April  30,  A. 
D.  1914,  leaving  a  last  will  and  testament,  which 
was  filed  in  the  ofiice  of  the  clerk  of  the  district 
court  of  the  state  of  Towa,  in  and  for  Polk  conn- 
tf,  on  May  6,  A.  D.  1914,  by  the  terms  of  which 
she  gives  and  bequeaths  to  said  Edward  L. 
Watrous  the  sum  of  three  thousand  ($3,000.00) 
dollars  in  cash,  and  divided  the  remainder  of 
her  property  equallr  amonr  her  other  children, 
via.  Marion  watrous  Angdl,  Philip  B.  Watrous 
and  Charles  A.  Watrous,  share  and  share  alike, 
and 

"Whereas,  said  Edward  L.  Watrous,  on  May 
29,  A.  D.  1914,  filed  objections  to  the  probata 
of  said  will,  and  a  contest  thereof  is  thereby  cre- 
ated  and  now  pending,  and 

"Whereas,  on  May  SO,  A.  D.  1914,  Simon  Cas- 
ady.  Esquire,  of  the  city  of  Des  Moines,  Follf 
county,  Iowa,  was  duly  appointed  special  admin- 
istrator of  the  estate  of  said  Sophia  G.  Watrous 
by  said  Polk  district  court,  in  the  cause  enti- 
tled, 'In  re  Estate  of  Sophia  G.  Watrous.  De- 
ceased,' No.  8693  probate,  and  is  now  qualified 
and  acting  as  sucn  special  administrator,  and 

"Whereas,  the-  said  Charles  Ij.  Watrous,  as 
■nrviving  husband  of  said  Sophia  G.  Watroas, 
under  the  laws  of  the  state  of  Iowa,  notwith- 
standing the  provisions  of  said  last  will  and  tes- 
tament, is  the  owner  of  an  undivided  one-third 
(%)  interest  in  and  to  all  of  the  property,  both 
real,  personal,  and  mixed,  of  whicn  said  Sophia 
G.  Watrons  died  seised  and  possessed,  and 

"Whereas,  both  of  the  parties  hereto  desire  to 
prevent  a  further  contest  of  said  will,  and  to 
settle  and  adjust  all  differences  between  the 
surviving  children  of  said  decedent,  with  refer- 
ence to  said  will  and  said  estate,  in  on  amicable 
and  friendly  manner: 

"Now  therefore,  it  is  agreed  as  follows,  to  wit: 

"(1)  That  the  objections  of  said  Edward  L. 
Watrous  to  said  will  be  forthwith  withdrawn 
and  dismissed  and  that  so  far  as  said  Edward 
I*  Watrous  is  concerned,  said  instrument  may 
and  shall  be  admitted  to  probate  as  the  last  will 
and  testament  of  said  Sophia  G.  Watrous,  de- 
ceased, end  shall  never  again  be  questioned,  con- 
troverted or  contested  by  him. 

"(2)  That  the  said  Charles  L.  Watrous  agrees 
to  and  does  hereby  raise,  create,  establish  and 
declare  an  annuity  of  eighteen  hundred  ($1,- 
800.0<h  dollars  per  annum  in  favor  of  said  Ed- 
ward ij.  Watrous,  payable  in  installments  of  one 
hundred  and  fifty  ($150.00)  dollars  per  month, 
on  or  before  the  l()th  day  of  each,  month,  com- 
mencing with  the  month  of  May,  A.  D.  1014, 
and  continuing  ao  long  as  said  Edward  Li.  Wat- 
rous shall  live.  In  the  event  of  the  death  of 
said  Edward  L.  Watrous,  leaving  a  widow  him 
surviving,  then  and  in  that  event,  said  annuity 
shall  be  reduced  one-half,  and  shall  be  payable 
to  such  widow  in  monthly  installments  of  sev- 
■enty-five  ($75.00)  dollars  each,  so  long  as  such 
surviving  widow  shall  live,  or  until  her  remar- 
riage. 

"Said  annuity  shall  be  payable  in  the  city  of 
Des  Moines,  Iowa,  at  the  German  Savings  Bank, 
or  at  such  other  bank  as  said  annuitant  may 
direct,  to  the  credit  of  said  annuitant,  out  of. 
and  from  the  assets  of  the  estate  of  said  Sophia 
O.  Watroas,  deceased,  belonging  to  said  Charles 
Ia  Watrous,  and,  upon  failure  to  pay  any  in- 
stallment thereof,  the  same  shall  bear  interest  at 
the  rate  of  8  per  cent,  per  annum  from  date  of 
default,  and  may  be  enforced  and  collected,  along 
with  the  costs  and  attorney's  fees. 

"(8)  In  order  to  secure  the  annuity,  interest 
and  costs  aforesaid,  said  Charles  L.  Watrous 
agrees  to  and  does  hereby  make  the  same  a 
charge  and  lien  upon  his  individual  interest,  and 
upon  the  income  and  proceeds  of  sales  of  his 
interest  in  the  estate  of  said  Sophia  G,  Watrous, 
deceased. 


"Done  at  the  city  of  Des  Moines,  Pelk  coun- 
ty, Iowa,  on  this  the  2d  day  of  June,  A.  D. 
1914.  [Signed]    Charles  U  Watrous. 

"Edward  Ij.  Watrous. 
"In  the  presence  of: 
"Joseph  C.  Pieken. 
"James  C.  Hume." 

On  November  18,  1914,  Philip  and  Charles 
A.  Watrous  served  a  notice  upon  Charles  L. 
Watrous,  requiring  iilm  to  elect  as  to  wheth- 
er be  would  accept  and  consent  to  the  terms 
of  the  will,  and  on  the  same  day  Charles  L. 
Watrous  filed  with  the  clerk  of  the  court  and 
bad  entered  of  record  tils  election  to' accept 
and  be  bound  by  tbe  terms  of  the  will.  From 
this  we  quote  the  following: 

"I  hereby  elect  to  accept  and  to  be  bound  by 
the  terms  and  provisions  of  said  will,  and  waive 
all  my  rights.  Interests  and  claims  as  surviving 
husband  of  said  Sophia  Glover  Watrous,  deceas- 
ed, and  hereby  assign,  set  over,  transfer,  and 
convey  any  and  all  of  my  rights,  titles,  inter- 
ests, liens  and  claims  in  and  upon  and  to  said 
estate  absolutely  and  in  fee  simple  to  said  Mari- 
on Watrous  Angell,  Philip  Bernard  Watrous, 
Charles  Albert  Watrous,  snare  and  share  alike 
as  provided  in  said  wilL" 

Tliis  action  was  commenced  shortly  there- 
after by  the  two  sons,  Philip  and  Charles  A., 
against  -Edward  Lt,  and  his  wife,  Agnes,  to 
set  aside  and  cancel  tbe  contract  between  the 
said  defendants  and  Charles  L.  Watrous,  for 
tbe  reasons:  First,  that  Charles  L.  Watrous 
never  acquired  any  Interest  in  the  estate  of 
his  wife,  or  any  such  interest  as  that  he 
could  create  a  lien,  or  charge,  thereon;  that 
he  elected  to  accept  and  be  bound  by  the 
terms  of  her  will,  as  by  statute  provided,  and 
never  acquired  any  Interest  In  his  wife's  es- 
tate. Second,  that,  at  the  time  of  the  mak- 
ing of  tbe  contract  with  his  son  Edward  and 
Ills  wife,  Charles  L.  was  mentally  incompe- 
tent to  make  such  a  contract  as  la  here  in- 
volved. Third,  that  said  contract  was  ob- 
tained from  him  when  he  was  111,  and  suffer- 
ing from  great  physical  and  mental  pain, 
and  was  under  the  influence  of  medicines,  by 
fraud  and  undue  Influence,  and  that  he  sign- 
ed the  same  through  a  mistaken  belief  as  to 
the  contents  thereof.  The  relief  prayed  was 
the  cancellation  of  tbe  contract,  and  a  de- 
cree quieting  plalntUTs  title  to  tbe  property. 

Defendants  Edward  L.  and  bis  wife,  Ag- 
nes, appeared  and  filed  answer,  denying,  both 
generally  and  specifically,  most  of  tbe  alle- 
gations of  the  petition,  and  also  pleading 
that  the  contract  between  them  and  Charles 
L.  Watrons  was  upon  a  good  consideration, 
to  wit,  tbe  dismissal  of  their  contest  of  the 
wiU  of  tbe  deceased ;  that  it  was  knowingly 
and  intentionally  entered  into  by  'Charles  L. 
Watrous  with  the  consent  of,  or  upon  tbe 
suggestion  of,  their  sister,  Marlon  W.  Angell; 
and  that  their  rights  tlierein  are  superior  to 
any  of  the  claims  of  plaintiffs.  They  also 
aver  that  Charles  L.  Watrous  elected  to  take 
a  distributive  share  of  the  estate  rather  than 
to  abide  by  tbe  will,  and  that  bis  subsequent 
election  to  abide  by  and  consent  to  the  will 
is  of  no  validity,  fraudul«it,  and  void. 

Charles  £*  Watrous  Intervened  In  the  ac- 
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tlon,  and  filed  a  petition,  wtalcta  substantially 
adopted  the  allegations  of  plaintiff's  petition 
regarding  the  making  of  the  contract  and  his 
capacity  to  enter  Into  the  same,  and  he  Join- 
ed In  asking  the  relief  prayed  by  plaintiffs. 

Defendants  then  filed  a  pleading  In  answer 
to  the  petition  of  Intervention  and  a  cross- 
petition  against  Charles  L.  Watroua,  In 
which  they  asked  the  following  relief: 

"  *  *  *  That  his  petition  of  intervention  be 
dismissed  upon  its  merits;  that  said  annuity 
contract.  Exhibit  2,  above  set  forth,  be  found 
and  decreed  to  be,  in  all  respects,  valid  and  bind- 
ing, and  to  create  a  lien  for  the  annuity  there- 
by raised  and  created  upon  one-third  in  value 
of  all  the  legal  and  equitable  estates  in  real 
property,  and  one-third  in  value  of  all  personal 
property,  not  necessary  for  the  payment  of 
debts,  of  which  Sophia  G.  Watrous,  wife  of  the 
said  Chares  L.  Watrous,  on  April  30,  1914, 
died  seised  and  possessed ;  that  said  Edward  L. 
Watrous  have  judgment  against  said  Charles 
Ir.  Watrous  for  the  amount  now  due  and  owing 
to  him  as  above  set  forth,  with  legal  attorney's 
fees  and  costs ;  and  that  defendants  have  such 
other  and  further  relief  as  they  may  be  entitled 
to  in  equity." 

The  amount  asked  by  way  of  a  money  Judg- 
ment was  for  eight  monthly  Installments  of 
the  annuity  of  $150  each. 

Upon  the  issues  Joined,  the  case  was  tried 
to  the  court,  resulting  in  a  decree  for  plain- 
tiffs, and  a  judgment  for  defendants  against 
the  Intervener  for  the  amount  of  the  an- 
nuity then  due.  The  decree  as  entered  makes 
the  following  findings  of  fact: 

"That  the  contract  made  and  entered  Into  be- 
tween Edward  L.  Watrous  and  Charles  Ij.  Wa- 
trous, dated  June  2,  1914,  as  between  the  par- 
ties thereto  end  also  in  so  far  as  it  is  made  for 
the  benefit  of  the  defendant  Agnes  B.  Watrous, 
is  a  valid  and  subsisting  contract,  except  as 
hereinafter  found  and  determined,  for  which  Ed- 
ward L.  Watrous  parted  with  a  valuable  con- 
sideration in  dismissing  his  contest  to  the  wUl 
of  Sophia  G.  Watrous,  deceased,  which  consid- 
eration cannot  be  returned  to  him. 

"That  the  evidence  is  insufficient  to  find  that 
any  fraud,  misrepresentation,  duress,  or  undue 
influence  was  practiced  or  exercised  in  obtain- 
ing said  contract. 

That  Charles  Ii.  Watrous,  at  the  time  said 
contract  was  made,  did  not  understand  that  he 
was  making  said  annuity  payable  out  of  the  es- 
tate of  Sophia  G.  Watrous,  deceased,  which 
might  accrue  to  him  as  her  surviving  husband; 
but,  as  to  each  and  all  the  other  provisions  of 
said  contract,  said  Charles  L.  Watrous  had  snf- 
ficient  understanding. 

"That  prior  to  making  the  contract  with  Ed- 
ward L.  Watrous,  which  contract  is  dated  June 
2,  1914,  Charles  L.  Watrous  had  verbally  elect- 
ed to  be  bound  by  the  terms  of  the  last  will  and 
testament  of  Sophia  G.  Watrous,  deceased,  and 
subsequently  elected  by  a  written  election  filed 
in  this  court  on  November  18,  1014,  and  record- 
ed in  Probate  Journal  61,  p.  469  of  its  records. 

"That  the  contract  of  June  2,  1914,  between 
Edward  L.  Watrous  and  Charles  L.  Watrous, 
did  and  does  not  constitute  an  election  oh  the 
part  of  Charles  L.  Watrous  to  claim  his  surviv- 
or's ttiird,  nor  any  part  thereof,  in  the  estate 
of  Sophia  G.  Watrous,  deceased. 

"That  Philip  B.  Watrous  and  Charles  A. 
Watrous,  plaintiffs  in  this  action  and  propo- 
nents of  the  will  of  Sophia  G.  Watrous,  deceas- 
ed, are  not  estopped  from  objecting  to  the  con- 
tract of  June  2,  1014,  between  Edward  L.  Wat* 
roua  and  Charles  L.  Watrous;  nor  are  they 
estopped  from  maintaining  this  action. 


"That  upon  the  death  of  Sophia  O.  Watrous, 
the  right  of  Charles  L.  Watrous  in  her  estate 
was  not  a  vested  interest,  but  a  mere  personal 
option  or  privilege,  and  was  not  such  an  inter- 
est as  could  be  made  subject  to  a  lien,  or  trans- 
ferred or  conveyed  by  Charles  Ij.  Watroua." 

We  shall  first  treat  the  case  as  If  there 
were  no  issue  of  mental  incapacity,  fraud, 
mistake,  or  undue  Influence,  and  determine 
whether  or  not  the  contract  made  between 
Charlfes  L.  Watroua  and  Ms  son  Edward  L., 
and  his  said  son's  wite,  Is  of  any  Talidity. 
This  depends  primarily  upon  whether  or  not 
the  surviving  husband  took  anything  In  the 
estate  of  his  deceased  wife  which  he  could 
incumber  by  contract  On  this  issue  the 
case  must  be  determined  under  the  provisions 
of  the  statute  law  of  the  state,  Section  3270 
of  the  Code,  so  tax  as  material,  reads  as 
follows: 

"Any  person  of  full  age  and  sound  mind  may 
dispose  by  will  of  all  his  property,  subject  to 
the  rights  of  homestead  and  exemption  created 
by  law,  and  the  distributive  share  in  his  estate 
given  by  law  to  the  surviving  si>ouse,  except  suf- 
ficient to  pay  his  debts  and  expenses  of  admin- 
istration ;  but  where  the  survivor  is  named  as 
a  devisee  therein,  it  shall  be  presumed,  unless 
the  intention  is  clear  and  explicit  to  the  con- 
trary, that  such  devise  is  in  lieu  of  such  distrib- 
utive  share,  homestead  and  exemptions." 

Section  3366  reads  as  follows: 
"One-third  in  value  of  all  the  legal  or  equita- 
ble estates  in  real  property  possessed  by  the 
husband  at  any  time  durmg  the  marriage,  which 
have  not  been  sold  on  execution  or  other  judi- 
cial sale,  and  to  which  the  wife  had  made  no  re- 
linquishment of  her  right,  shall  be  set  apart  as 
her  property  in  fee  simple,  if  she  survive  him. 
The  same  share  of  the  real  estate  of  a  deceased 
wife  shall  be  set  apart  to  the  surviving  hus- 
band." 

Section  3376,  Supplement  to  the  Code, 
1913,  provides: 

"The  survivor's  share  cannot  be  affected  by 
any  will  of  the  spouse,  unless  consent  thereto  is 
given  within  six  months  after  a  copy  thereof  has 
been  served  upon  the  survivor  by  the  other  par- 
ties interested  in  the  estate,  and  notice  that 
such  survivor  is  required  to  elect  whether  con- 
sent thereto  will  i>e  given,  which  consent,  when 
given,  shall  be  in  open  court,  or  by  a  writing 
filed  therein,  which  shall  be  entered  on  the  prop- 
er records  thereof;  but  if  at  the  expiration  of 
six  months  no  such  election  has  been  made,  it 
shall  be  conclusively  presumed  that  such  sur- 
vivor consents  to  the  provisions  of  the  will  and 
elects  to  take  thereunder.    •    •    • " 

Section  33G9  reads  as  follows: 

"The  survivor's  share  may  be  set  off  by  the 
mutual  consent  of  all  parties  in  interest,  or  by 
referees  appointed  by  the  court  or  the  judge 
tliereof,  the  application  therefor  to  be  made 
in  writing,  after  twenty  days  from  the  death  of 
the  intestate  and  within  ten  years,  which  appli- 
cation must  describe  the  land  m  which  the 
share  is  claimed^  and  pray  the  appointment  of 
referees  to  set  it  oS." 

It  will  be  noticed  that  part  of  the  first 
section  quoted  is  Inapplicable,  as  the  sur- 
viving husband,  Charles  L.  Watrous,  Is  not 
named  as  a  devisee  in  the  will,  and  there  Is 
no  presumption  arising  from  a  devise  In  his 
favor  that  this  was  in  lieu  of  the  distribu- 
tive share  allowed  a  husband  by  law.  That 
section  does  provide,  however,  that  every  dls* 
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position  of  propetty  by  will  of  a  husband 
or  wife  Is  subject  to  tbe  distributive  share 
given  by  law  to  the  survivor.  Section  3366 
thus  defines  that  share:  One-third  In  value 
of  all  the  legal  or  equitable  estates  in  real 
property  possessed  by  testator  (or  testatrix) 
at  the  time  during  marriage  shall  be  set 
apart  as  her  (or  his)  property  in  fee  simple 
if  she  (or  he)  survive  him  (or  her). 

Section  3369  provides  for  the  setting  off 
of  this  share,  and  that  application  therefor 
shall  be  made  within  10  years  from  tes- 
tator's or  testatrix's  death. 

Section  3376  has  reference  to  the  effect  of 
a  will  upon  tbe  distributive  share,  and  says, 
in  .substance,  that  the  share  cannot  be  af- 
fected by  any  will  of  the  spouse,  unless  con- 
sent thereto  is  given  within  sis  months  after 
a  copy  of  the  wUl  has  been  served  upon  the 
survivor,  and  that  the  consent,  when  given, 
shall  be  in  open  court,  or  by  writing  filed 
therein,  which  shall  be  entered  upon  the 
proper  records  thereof.  It  also  provides  that 
if,  at  the  expiration  of  six  months  after  no- 
tice is  given,  no  election  has  been  made,  it 
shall  be  conclusively  presumed  that  such 
survivor  consents  to  the  provisions  of  the 
will  and  elects  to  take  thereunder. 

The  election,  which  the  surviving  spouse 
is  by  the  above  statutes  required  to  make  is: 
(a)  To  consent  to  the  provisions  of  the  will, 
or  (b)  to  refuse  to  consent  thereto.  If  such 
survivor  elects  to  consent  to  the  provisions 
of  the  win,  such  election,  when  made,  is  in- 
consistent with,  and  bars,  bis  or  her  right 
to  take  the  distributive  share  of  the  estate 
of  the  deceased  spouse.  On  the  other  hand, 
If  the  survivor  elects  not  to  consent  to  the 
provisions  of  the  will,  the  effect  of  such 
election  Is  to  render  any  provision  made 
by  the  will,  for  the  benefit  of  such'  survivor, 
inoperative,  and  the  survivor  will  take  the 
distributive  share  provided  by  law.  If  how- 
ever, the  survivor  neglects  or  refuses  to 
elect  to  consent  to,  or  reject,  the  provisions 
of  the  will  within  six  months  after  receiving 
the  statutory  notice,  the  law  conclusively 
presumes  an  election  to  consent  to  the  pro- 
visions of  the  will. 

In  the  case  at  bar,  testatrix  made  no  pro- 
vision In  her  will  for  her  surviving  spouse, 
who  is  the  intervener  herein;  but  this  fact 
in  no  wise  renders  inapplicable  the  statute 
requiring  him,  upon  receiving  the  notice  pro- 
vided by  statute,  to  elect  whether  or  not  he 
will  consent  to  the  provisions  of  the  will. 
The  statute  is  designed,  not  only  for  the 
purpose  of  preventing  the  husband  or  wife 
from  disposing  of  his  or  her  proxmrty  in  such 
a  way  as  to  deprive  the  survivor  of  one- 
tlilrd  In  value  thereof  without  the  consent 
of  such  survivor,  but  also  to  facilitate  tbe 
settlement  of  estates  and  to  fix  and  settle 
tbe  title  to  property  belonging  thereto.  The 
surrivlng  spouse  has  the  absolute  right  to 
elect  not  to  ccmsent  tp  the  provisions  of  the 
wUl,  tbe  effect  of  which  Is  to  give  such  sur-' 
Tlvor  absolutely  an  undivided  one-tliird  in- 


terest, in  value,  of  all  the  property,  real  and 
personal,  of  wlilch  the  deceased  spouse  died 
seised.         ' 

[11  There  would  seem  to  be  no  valid  rea- 
son why  the  survivor  may  not  be  required  to 
elect  whether  or  not  he,  or  she,  consents  to 
the  provisions  of  a  will  which  disposes  of 
the  whole  estate  of  the  deceased  spouse  to 
perscHis  other  than  such  survivor  as  well  as 
In  a  case  in  which  some  provision  Is  made, 
by  the  will,  for  the  surviving  spouse. 

As  above  stated,  the  election  required  pre- 
sents to  the  survivor  the  option  of  consent- 
ing to,  or  rejecting,  the  provisions  of  the  will 
and  the  disposition  made  thereby  of  the 
property  of  the  deceased  spouse.  The  effect 
of  such  election  may  be  to  deprive  the  sur- 
vivor of  his,  or  her,  distributive  share  or 
of  any  Interest  whatever  in  the  estate  of 
such  deceased  spouse;  but,  except  in  so  far 
as  the  beneficial  results  of  such  election  may 
tend  to  Influence  the  decision  of  the  sur- 
vivor, same  Is  merely  Incidental  to  the  ques- 
tion of  election.  Whether  the  survivor  elects 
to  consent  to,  or  reject,  the  provisions  of  the 
will  of  a  deceased  spouse,  depends  entire- 
ly upon  the  voluntary  action  of  the  survivor 
who  is  given  a  period  of  six  months,  after 
the  service  of  notice.  In  which  to  reach  a 
conclusion.  Tbe  statute  contemplates  that 
such  survivor  shall  have  a  reasonable  time 
in  which  to  determine  whether  to  elect  to 
consent  to  the  disposition  of  the  property 
made  by  the  wUl  of  tbe  deceased  spouse  or 
to  Insist  upon  the  share  which  he,  or  she,  Is 
entitled  to  under  the  statute  if  the  election 
is  to  refuse  to  consent  to  the  provisions  of 
the  will.  If  the  will  of  the  deceased  spouse 
makes  some  provision  for  the  benefit  of  the 
survivor,  then  the  effect  of  the  election  to 
consent  to  the  provisions  of  the  will  entitles 
such  survivor,  as  a  devisee  under  the  will, 
to  take  whatever  is  given  him,  or  her,  there- 
by; but  neither  the  right  nor  duty  to  elect 
is  in  any  sense  dependent  upon  the  generosi- 
ty, or  the  lack  thereof,  on  the  part  of  the  de- 
ceased spouse  toward  thfe  survivor. 

[2]  II.  As  before  stated,  on  November  18, 
1914,  Charles  L.  Watrous  elected,  in  writing, 
to  consent  to  the  provisions  of  the  will.  It 
is,  however,  contended  by  appellants  Edward 
I  J.  and  Agnes  B.  Watrous  that:  (a)  By  the 
execution  of  the  contract  of  June  2,  1014, 
he  elected  not  to  consent  to  the  provisions 
of  the  will;  (b)  on  the  death  of  his  wife  he 
became  vested  with  an  undivided  one-third 
interest  in  her  property  subject  to  be'  di- 
vested thereof  by  an  election  to  consent  to 
the  terms  of  the  will. 

It  was  held  In  Arnold  v.  Livingston,  157 
Iowa,  677,  139  N.  W.  927,  that  the  fact  of 
an  election  by  the  survivor  might  be  proved 
by  other  evidence*  than  the  record  of  the 
court,  and  that  such  election  could  be  thus 
made  without  waiting  for  the  service  of  no- 
tice to  elect 

In  Berry  v.  Donald,  168  Iowa,  744,  150 
^.  W.  1048,  the  court  held  that  the  evidence 
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of  such  election  to  take  ander  the  will,  In 
lien  of  dlstrlbntlve  share,  must, be  dear  and 
satisfactory. 

Intervener  and  his  wife  had  lived  apart 
for  a  number  of  years,  and  both  were  pos- 
sessed of  property  of  considerable  value. 
Shortly  after  the  death  of  testatrix,  an  ef- 
fort was  made  by  some  of  her  children  to 
settle  and  adjust  all  controversies  with  Ed- 
ward L.  amicably.  To  this  end,  one  of  the 
trustees  named  In  the  will  caused  a  contract 
to  be  prepared  providing  that,  from  the  net 
Income  of  the  estate,  Marlon  Watrous  Angell, 
daughter,  Philip  Bernard  and  Charles  Albert 
Watrous;  sons,  should  each  first  receive  $150 
per  month,  and  Edward  L.,  out  of  the  re- 
maining net  Income  an  annuity  of  $150  per 
month,  and  after  his  death,  If  survived  by 
his  wife,  Agnes  B.  Watrous,  she  to  receive 
$75  per  month  so  long  as  she  lived  and  did 
not  remarry;  Edward  L.  to  release  the  be- 
quest made  to  him  in  his  mother's  will  and 
make  no  further  objection  to  its  admission  to 
probate. 

Edward  Ii.  testified  that  be  submitted  this 
contract  to  his  father  and  talked  It  over 
with  him,  ^as  the  result  of  which  an  attorney 
was  employed  to  prepare  a  contract  embody- 
ing diCTerent  terms.  After  Edward  L.  had 
filed  objections  to  the  admission  of  his  moth- 
er's will  to  probate,  a  second  contract  was 
submitted  to  him  by  one  of  the  plalntUfs 
embodying  substantially  the  same  provisions 
as  the  former,  except  the  objections  to  the 
admission  of  the  will  to  probate  were  to 
be  withdrawn. 

Mrs.  Angell  visited  her  father  upon  differ- 
ent occasions  before,  and  during,  his  illness, 
and  urged  that  some  arrangement  be  made 
by  which  an  annuity  would  be  provided  for 
Edward  L.  out  of  his  interest  in  his  wife's 
estate.  The  latter  also  talked  to  his  father 
about  it,  ur^g  that  he  was  the  owner  of 
one-third  of  the  estate  and  that  he  had  a 
right  to  make  provision  therefrom  for  an  an- 
nuity. 

The  contract  finally  executed  was  the  re- 
sult of  the  negotiations  had  between  the 
I>artie8  last  at>ove  named.  Charles  L.  tes- 
tified, in  effect,  that  he  desired  that  some  pro- 
vision be  made  for  the  maintenance  and  sup- 
port of  Edward  L.  and  Agnes  B.  Watrous. 
He  further  testified,  in  part: 

"I  felt  what  I  did  I  wanted  to  do  myself  when 
I  was  able  to  think  more.  I  said  what  I  did  I 
wanted  to  do  myself  and  not  interfere  with  Any- 
thing my  wife  had  done.  •  •  •  At  the  time 
I  signed  the  contract,  there  was  no  thought  or 
purpose  in  my  mind  that  I  was  interfering  in 
any  way  with  Mrs.  Watrous'  will,  and  the  first 
I  have  any  recollection  of  any  lien  being  men- 
tioned was  when  I  read  this  contract,  and  I 
didn't  at  the  time  understand  or  con^rehend 
what  it  meant  •  «  «  Mr.  Home,  Edward, 
and  a  stranger  was  there.  I  don't  recall  any- 
body else.  The  conversation  was  very  short. 
When  they  came  in  there,  I  seen  the  paper.  I 
made  no  objection  except  to  the  lien.  That  dis- 
turbed me.  I  hadn't  heard  of  it  before,  and  I 
was  afraid  that  was  not  right,  and  I  asked  Mr. 
Ilume.  I  knew  he  was  an  attorney  and  ought 
to  know,  and  I  knew  I  was  not  fit  to  know,  and 


I  asked,  and  he  answered,  and  I  relted  entirely 
upon  what  he  said.  I  knew  he  ought  to  know. 
He  said  it  would  not  affect  the  handling  of  the 
rest  of  the  property,  that  I  had  so  much  that 
was  mine  and  I  bad  a  right  to  do  it,  and  as 
far  as  I  know — now  I  don't  remember  other  con- 
versations at  all.  Q.  Well,  did  you  realize  or 
understand  that  yon  would  have  to  make  a 
claim  adverse  to  Mrs.  Watrous'  will  in  order  to 
carry  ont  that  contract?    A,  No,  I  did  not" 

He  further  testified  that  shortly  after  the 
death  of  his  wife  he  met  Bdward  L.  on  the 
street  in  Des  Moines  who  asked  him  If  be 
had  seen  his  mother's  will,  to  which  be  re- 
plied: 

"  'No,  I  hadn't  seen  anything  abont  It,'  and 
he  said  wouldn't  I  like  to,  and  I  said  it  was 
nothing  to  me,  that  she  had  done  what  she 
wanted." 

Referring  to  tbe  time  when  the  contract 
was  executed,  he  further  testified: 

"My  recollection  of  that  is  very  dreamy.  And 
then  at  the  end  of  the  document  there  was  that 
matter  of  the  lien,  and  I  had  not  heard  anything 
of  that  before  from  either  of  my  children,  ana 
it  was  something  new  and  disturbed  me,  and 
I  asked  Mr,  Hume — this  is  my  recollection — as 
a  lawyer,  whether  that  would  affect  the  handling 
of  the  rest  of  the  property  in  settling  it  up, 
and  I- understood  him  to  say  no.  Just  how  I 
inquired  and  just  how  he  answered  I  am  not 
certain,  but  I  am  certain  that  what  he  said 
satisfied  me,  and  I  rolled  over  on  my  left  side 
and  wrote  my  name.  *  •  •  I  heard  from  two 
of  the  children  that  they  were  talking  about  al- 
lowing Edward  some  allowance  in  the  way  of 
an  annuity,  and  I  didn't  understand  that  there 
was  any  objection  on  anybody's  part  to  that, 
except  that  they  said  Philip  refused  to  sign  any- 
thing. I  don't  know  what  they  talked  about 
among  themselves.  *  *  *  I  understood  that 
he  (Edward)  was  willing  to  give  up  everything 
provided  he  had  an  annuity,  but  I  didn't  under- 
stand that  I  in  any  wise  contracted  with  him 
to  do  anything,  except  that  I  contracted  to  sur- 
render a  certain  share  of  my  wife's  property, 
which  I  was  told  I  had  a  right  to  do,  and  that 
was  all  that  I  knew  of  it" 

Questioned  as  a  witness  regarding  the  elec- 
tion of  November  18tb,  he  testified: 

"I  thought  I  understood  it  when  I  signed  it, 
and  I  befieve  I  understand  it  now.  It  is  an 
election  in  accordance  with  my  intent  and  pur- 
pose and  wishes  all  the  time." 

Later,  when  he  had  recovered  from  his  ill- 
ness, he  wrote  to  his  son  Edward  as  follows : 
"As  to  the  lien  on  your  mother's  property,  I 
did  not  realize  that  what  I  did  was  giving  any 
such  thing  and  now  that  I  am  to  see  that,  out 
,  of  my  own  property  if  not  otherwise,  you  get 
i  the  $1,800  a  year,  I  wish  you  would  authorize 
me  to  get  some  lawyer  to  make  a  proper  renun- 
ciation  on  your  part  of  that  lien.  It  will  bring 
you  no  further  dollar  than  my  contract  for  you 
know  I  am  able,  but  a  good  lawyer  here  says 
that  it  will  hinder  handling  the  property  in  or- 
der to  exchange  or  improve  it  bo  as  to  get  the 
best  results  out  of  it.  Now,  since  you  are  to 
get  your  $1,800,  which  you  want,  will  you  not 
do  that  for  me?  Then  I  shall  be  freed  from  a 
feeling  that  I  have  burdened  them  unnecessa- 
rily." 

It  is  quite  apparent  from  the  foregoing 
statements  of  his  purpose,  intention,  and  un- 
derstanding of  the  transactions  involved,  that 
at  the  time  the  contract  was  executed  he  was 
under  the  impression,  he  had  a  right  to  in- 
cumber any  interest  which  he  might  have  In 
Us  wife's  estate  for  tbe  payment  of  an  an- 
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iniit7  to  EJdward  L^  and  be  was  wUllng  to 
take  sQch  part  tbereof  as  was  neceasary  to 
pay  the  annuity.  It  Is  eqnal^  apparent  that 
be  at  no  time  Intended  to  take  a  full  distribu- 
tive share  In  his  wife's  estate.  Be  did  not 
want  to  interfere  with,  or  In  any  way  pre- 
rent,  the  carrying  out  of  the  terms  of  her 
wlU,  nor  to  take  any  part  of  the  estate  for 
himself,  but  evidently  was  Induced  to  believe 
that  he  oould  provide  fOr  the  payment  of  an 
annuity  oat  of  the  share  be  bad  a  rig^t  to 
take  wlthont  doing  that  which  would  amount 
to  an  election,  or  estop  him  from  subsequent- 
ly electing  to  conseDt  to  the  provisions  of  the 
wllL  In  tbls  be  was  mistaken.  The  refer- 
ence in  the  contract  to  bis  legal  Interest 
In  bis  wife's  estate  is  a  mere  statement  of 
tbe  interest  to  which  tinder  the  law  be  was 
entitled,  and  not  a  declaration  of  an  in- 
tention to  elect  to  take  same.  The  evidence 
ftills  far  short  of  establishing  an  election 
upon  his  part  prior  to  the  election  in  writing 
filed  In  the  office  of  the  clerk  of  the  district 
court. 

[J]  The  next  proposition  of  appellant  Is 
that  the  husband  became  seised  immediately 
npon  the  death  of  testatrix  of  an  undivided 
one-third  interest  in  her  real  estate,  and  that 
at  the  time  of  the  execution  of  the  contract 
he  bad  a  perfect  right  to  Incumber  the  same, 
and  that  the  subsequent  written  election  did 
not  affect  the  lien. 

"It  is  not  correct  to  say  that,  immediately  up- 
aa  the  death  of  the  wife,  the  aurvivinfr  hnsband 
becomes  vested  by  operation  of  law  with  an  ab- 
solute title  to  a  one-third  interest  in  the  land 
of  which  she  dies  seised.  He  doee  become  vested 
with  a  right  to  choose  whether  he  will  take  such 
■bare,  or  in  lieu  thereof  will  claim  and  hold  a 
homestead  right  in  the  property,  and  when  such 
choice  is  made  it  doubtless  relates  back  to  the 
date  of  the  death  of  his  wife."  Piekenbrock  & 
Sons  V.  Knoer,  136  Iowa,  534,  114  N.  W.  200. 

"It  is  not  correct  to  say  that  upon  the  death 
of  the  wife  title  to  a  one-third  interest  in  her 
estate  vest,  eo  instantc.  in  the  surviviDR  bus- 
band.  See  Shields  ▼.  Keys,  24  Iowa,  298,  and 
■i>cond  paragraph  of  opinion  in  Piekenbrock  v. 
Knoer,  136  Iowa,  540  [114  N.  W.  200].  The 
right  which  he  becomes  vested  with  is  the  right 
of,  choice  between  what  the  law  offers  him  and 
the  increased  or  other  benefits  offered  him  by 
the  wiU."  Robertson  v.  Schard,  142  Iowa,  500, 
119  N.  W.  529,  134  Am.  St.  Rep.  430. 

Several  cases  are  cited  by  api>ellant  to  sus- 
tain their  contention  that  title  vested  in 
Charles  L.  immediately  upon  the  death  of  Us 
wife,  among  which  cases  are  In  re  Bstate  of 
Smith,  165  Iowa,  615, 146  N.  W.  886,  and  Bos- 
worth  r.  Blaine,  170  Iowa,  297,  152  N.  W. 
667.  In  tbe  former  of  tbe  above  cases,  the 
language  used  was  to  state  tbe  concession  of 
counsel ;  wtaereas,  in  the  latter  the  question 
nnder  discussion  related  to  a  claimed  elec- 
tion to  take  tbe  homestead  nnder  section 
3377,  and  tbe  question  as  to  whether  the  tit- 
tle vested  in  the  survivor  was  not  Involved. 

The  remaining  cases  dted  are  not  In  con- 
flict with  our  conclusion  and  need  not  be  fnr^ 
ther  considered.  In  Waterloo,  0.  F.  &  N. 
By.  Ca  T.  Harris,  161  N.  W.  60,  the  above 


cases  are  dted  as  holding  that  tbe  wife's 
title  vests  upon  tbe  death  of  her  husband,  but 
tbe  citation  is  without  discussion  or  dis- 
tinction, and  the  point  here  being  considered 
.was  not  before  the  court 

Tbe  settled  rule  of  tbls  state  is  undoubted- 
ly that  expressed  in  Robertson  v.  Schard,  su- 
pra, and  Piekenbrock  &  Sons  v.  E^oer,  supra. 
Following  the  holding  of  these  cases.  It  Is 
our  conclusion  that  the  election  of  November 
18th  related  back  to  tbe  date  of  his  wife's 
death,  and  the  attempt  to  create  a  lien  upon, 
or  the  payment  of  an  annuity  out  of,  her 
estate  failed,  and  the  court  rightly  canceled 
tbe  pretended  lien  provided  for  in  tbe  oou- 
tiact  above  referred  to. 

[4,  6]  III.  The  court  below  held  that  in- 
tervener was  personally  liable  on  the  contract 
to  the  defendants  for  the  payment  of  tbe 
annuity.  Intervener  contended  tbe  contract 
was  without  consideration.  We  have  set  out 
extracts  from  Ills  testimony  regarding  the 
execution  of  the  contract  from  whldi  we 
think  the  inference  should  be  dra.wn  that  he 
desired  to  be  bound  personally,  rather  than 
attempt  to  Interfere  with  tbe  interests  of 
the  legatees  named  in  the  will.  He  so  ex- 
pressed himself  In  the  above  extract  from 
the  letter  written  to  his  son. 

While  It  is  true  that  Edward  L.  did  not 
renounce  the  attempt  to  place  a  Uen  upon  a 
part  of  his  mother's  estate,  the  statements 
contained  in  his  father's  letter,  together  with 
tbe  other  matters  referred  to,  tend  strongly 
to  indicate  that  Charles  L.  Intended  to  per- 
sonally make  provision  for  bis  son's  support 

Referring  to  the  contract,  Charles  L.  tes- 
tified to  a  conversation  with  Edward  h.,  in 
part,  as  follows : 

"Q.  You  did  agree  then  he  was  to  dismiss  bis 
contest  and  you  were  to  put  this  agreement  in 
writing,  is  that  so?  A.  I  don't  remember  that 
there  was  anything  about  dismissing  the  contest 
to  be  put  in  writing.  I  think  be  wanted  me  to 
fix  this  annuity,  and  I  told  him  I  would.  Q.  To 
drop  everything  and  have  no  more  fuss?  A. 
He  said  if  I  did  that  everything  would  be  drop- 
ped." 

Referring  to  another  conversation  between 
the  same  parties,  be  said : 

"I  didn't  want  to  have  any  litigation  such 
as  we  are  having  now.  I  have  always  been 
willing  to  do  almost  anything  rather  than  have 
litigation,  and  he  said  if  he  bad  this  kind  of  an 
agreement  that  there  would  not  be  any." 

Wblle  the  father  obtained  no  pecuniary 
consideration  from  said  contract,  the  situa- 
tion and  relation  of  the  respective  parties  at 
tbe  time  the  same  was  executed  must  be  tak- 
en Into  account  The  estate  of  testatrix  was 
a  largo  one ;  intervener  was  also  well  fixed ; 
the  sum  given  Edward  !>.  by  hia  mother's 
will  was  much  less  than  that  given  to  each 
of  bis  brothers  and  sister.  He  had  institut- 
ed proceedings  to  contest  the  probate  of  her 
will  which  were  pending  at  the  time  of  the 
execution  of  the  contract  The  son  was 
without  means,  In  bad  health,  and  compelled 
to  reside  In  a  climate  suitable  to  his  condition. 
Tlie  relation  between  tbe  father,  Mrs.  Angell, 
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and  Edward  Zi.  appears  to  biave  been  very 
friendly,  and  It  may  be  assnmed  that  Inter- 
vener possessed  the  solicitude  common  to 
parents  for  the  welfare  of  an  Invalid  son  and 
his  wife,  and,  as  stated  by  him,  he  was  In- 
terested in  having  the  pending  litigation  be- 
tween the  respective  members  of  his  family 
terminated  and  the  consequent  expenses  at- 
tendant thereon  avoided. 

In  accordance  with  the  provisions  of  the 
contract,  E}dward  L.  dismissed  the  objections 
he  had  filed  to  the  admission  of  the  will  to 
probate.  We  think,  therefore,  there  .was  a 
consideration  "which  was  sufiBclent  to  sus- 
tain the  contract,  and  that  Charles  L.  must 
be  held  to  have  bound  Iiimself  personally  to 
the  payment  of  the  annuity. 

"Compromises  for  the  settlement  of  family 
difficulties  or  family  controversies  if  at  all  rea- 
sonable are  especially  favored  both  in  equity  and 
in  law,  and  in  such  cases  the  court  will  go 
further  to  sustain  the  same  than  they  would 
under  ordinary  circumstances.  The  termination 
of  such  controversies  is  considered  a  valid  and 
sufficient  consideration  for  the  agreement."  8 
Cyc.  504;  Adams  v.  Adams,  70  Iowa,  254,  30 
N.  W.  795;  Stoddard  v.  Mix,  14  Conn.  12; 
Moon  V.  Martin,  122  Ind.  211,  23  N.  E.  66& 

[6]  IV.  It  is  contended  by  appellants  Ed- 
ward L.  and  Agnes  B.  Watrous  that  the 
plaintiffs  are  estopped  from  asserting  the 
Invalidity  of  the  lien  abote  referred  to  for 
the  reason  that,  at  the  time  the  will  of  Sophia 
Glover  Watrous  was  admitted  to  probate, 
they  had  constructive  notice  of  the  annuity 
contract  by  reason  of  the  filing  thereof  in  the 
office  of  the  clerk  of  the  district  court  of  Polk 
county  and  also  actual  notice  of  the  dismiss- 
al by  appellant  of  the  proceedings  Instituted 
by  him  for  the  purpose  of  contesting  the  will 
of  his  mother.  It  la  asserted  that  a  substan- 
tial benefit  accrued  to  appellees  by  reason  of 
the  dismissal  of  said  proceedings,  and  that 
on  account  thereof  it  was  their  duty  to  in- 
form appellants  that  they  would  not  be  bound 
by  the  attempted  creation  of  a  lien  by  inter- 
vener upon  the  property  In  question,  thereby 
giving  to  the  said  Edward  L.  Watrous  the 
opportunity  of  prosecuting  the  will  contest 

This  position  of  appellants  cannot  be  sus- 
tained. The  record  wholly  falls  to  show  any 
act  upon  the  part  of  appellees  which  misled 
appellant,  or  which  induced  him  to  enter  into 
the  annuity  contract  with  intervener,  or  to 
dismiss  the  contest  proceedings.  The  contract 
was  made  after  negotiations  with  the  other 
heirs  for  a  settlement  upon  the  basis  of  a 
contract  embodying  many  of  the  same  provi- 
sions failed  entirely.  Surely,  it  cannot  be 
said  that  their  silence,  after  constructive 
or  even  actual  notice  of  the  execution  of  the 
contract,  and  of  the  dismissal  of  the  contest 
proceeding,  would  operate  to  create  the  es- 
toppel contended  for.  No  inequitable  conduct 
upon  the  part  of  appellees  is  shown.  Mrs. 
Angell,  who  asked  her  father  to  make  provi- 
sion for  the  annuity,  is  not  a  party  to  this 
suit  Furthermore,  at  the  time  of  the  in- 
stitution of  this  suit  Edward  h.  Watrous 


could  bare  maintained'  an  action  for  the  par-  - 
pose  of  having  the  probate  of  his  mother's 
wUl  set  aside,  in  which  proceedings  every 
substantial  legal  right  which  be  possessed 
before  the  probate  of  the  will  could  have  been 
urged. 

Appellees  were  not  therefore,  estopped  to 
prosecute  this  action. 

[7]  v.  The  remaining  questions  affecting 
the  validity  of  the  annui^  contract  will  be 
discussed  together. 

It  ai^ears  without  conflict  in  the  evidence 
that  at  the  time  of  the  execution  of  said  con- 
tract, intervener  was  ill  and  confined  to  his 
bed,  and  the  evidence  upon  his  part  shows 
that  he  was  very  weak  and  under  the  con- 
stant care  of  a  nurse  and  physician.  He  was 
examined  as  a  witness  in  his  own  behalf 
and  testlfled  fully  regarding  the  transaction 
and  conversations  leading  up  to  the  consum- 
mation of  the  contract  in  question.  While 
his  recoUectlcoi  as  to  many  of  the  details 
and  some  of  the  imjiortant  matters  in  connec- 
tion therewith  is  apparently  uncertain  and 
indistinct  yet  upon  the  whole  record,  we  are 
not  convinced  that  he  signed  the  contract 
without  so  understanding  its  terms  and  con- 
ditions as  to  make  the  same  invalid  upon 
that  ground. 

Intervener  .was  at  the  time  about  77  years 
old.  In  early  life  he  was  admitted  to  the 
bar,  and  for  several  years  practiced  his  pro- 
fession, and  appears  to  have  been  a  man  of 
rugged  mental  capabilities  and  large  business 
experience.  He  appears  to  have  grasped  the 
significance  of  the  contract  and  to  have  un- 
derstood Its  terms,  except  he  maintains,  that 
he  did  not  understand  the  full  effect  of  the 
provision  which  sought  to  create  a  lien  upon 
the  property  which  he  might  receive  from  bis 
wife's  estatfe  The  contract  is,  in  no  sense,  an 
nnnatural  or  unreasonable  one;  but  in  view 
of  the  condition  of  his  son's  health  and  the 
probable  impecunious  condition  of  his  wife 
that  would  follow  the  death  of  her  husband  if 
she  survived  him,  his  consideration  for  them 
may  well  have  Induced  the  father  to  execute 
the  contract  in  question. 

This  court  has  held  that  In  order  to  avoid 
a  contract  upon  the  ground  of  mental  in- 
competency, more  than  mere  weakness  of  the 
mind  or  unsoundness,  to  some  degree,  must  be 
shown.  It  must  appear  that  he  was  incapable 
of  understanding  or  comprehending  the  mean- 
ing, to  a  reasonable  extent  of  the  instrumeat 
executed.  The  evidence  failed  to  show  that 
the  mental  facilities  of  intervener  were  so  far 
impaired,  either  by  disease  or  bodily  .weak- 
ness, as  to  render  him  incapable  of  reason- 
ably comprehending  and  undentandlng  the 
transaction  in  question  at  the  time  of  making 
the  contract  Elwood  v.  O'Brien,  106  Iowa, 
239,  74  N.  W.  740;  Brockway  v.  Harrington, 
82  Iowa,  23,  47  N.  W.  1018. 

Without  setting  out  the  evidence  in  detail, 
which  would  unduly  extend  this  opinion,  snf- 
flos  It  to  soy  that  we  havq  carefully  read 
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tbe  recoil  and  are  satlsfled  that  Inteiyener 
vras  not,  at  the  time  of  the  execution  of  said 
annnlty  contract,  of  nnsound  mind,  to  such  an 
extent  as  to  render  said  contract  void.  The 
attorner  and  notary  who  were  present  when 
the  contract  was  signed  and  acknowledged 
testified  at  length  regarding  the  transaction 
and  their  testimony,  together  with  the  under- 
standing and  recollection  of  Charles  L.  Wat- 
roas  as  to  .what  was  said  and  done  at  the 
time  the  contract  was  signed,  removes  all 
doDbt  as  to  his  mental  c<mdltlon. 

In  our  opinion  the  evidence  does  not  show 
tliat  intervener  was  induced  to  make  the 
annnlty  contract  by  fraud,  duress,  or  undue 
inflnence. 

[t]  VI.  Appellant  Intervener  attempted  to 
offer  evidence  In  the  testimony  of  PhiUp 
Watrons  to  the  effect  that  Edward  L.  Wat 
roos  stated  to  him  that  he  Imew  the  charges 
set  forth  in  his  objections  to  the  probate  of 
tlie  will  were  not  true,  but  that  he  under- 
stood it  was  necessary  to  put  something  of 
record  in  order  to  prevent  the  probate  of  the 
vlll;  that  he  'was  not  after  Philip  at  all,  but 
his  brother  Charlie.  This  evidence,  upon 
objections,  was  excluded  by  the  court.  Coun- 
sel, however,  made  their  offer  of  record,  and 
.we  assume  that  the  offer  embraced  all  of  the 
material  matters  to  which  the  witness  would 
have  testified.  We  think  this  evidence  was 
clearly  admissible  as  bearing  upon  the  In- 
dividual liability  of  Charles  L.  Watrous. 

[I]  The  rule  seems  to  be  that  a  compromise 
of  a  suit  for  which  there  was  no  ground  and 
which  was  not  brought  in  good  faith  is  no 
consideration  for  a  contract  of  settlement. 
SnlUvan  v.  Collins,  18  Iowa,  228;  Tucker  v. 
Honk,  43  Iowa,  80 ;  Potts  v.  Polk  County,  80 
Iowa,  401,  45  N.  W.  775. 

[II]  We  have,  however!  reached  the  con- 
dnslon  from  all  the  facts  and  circumstances 
before  us  that  there  was  a  sufficient  consid- 
eration to  support  the  contract,  and  that,  giv- 
ing the  same  effect  to  the  statement  of  coun- 
sel as  would  be  required  if  the  evidence  had 
been  received,  .we  think  the  same  insufficient 
to  change  the  resnlt,  and  we  wUl  not,  there- 
fore, reverse  the  case  because  of  the  exclusion 
of  this  testimony. 

[11]  VII.  The  defendants  have  filed  a  mo- 
tion to  dismiss  the  appeal  of  intervener  upon 
tlie  ground  that  he  failed  to  cause  an  ab- 
stract to  be  filed  within  the  time  required  by 
the  mles.  Notice  of  appeal  was  served  by  the 
defendants  on  the  7th,  and  by  Intervener  on 
the  26th,  day  of  Jnne,  1916.  Within  the  time 
Kqnired,  defmdants  filed  their  abstract,  fall- 
ing, however,  to  Include  therein  the  record  of 
Intervener's  appeal,  whereupon  Intervener  fil- 
ed an  amendment  to  appellant's  abstract  in 
wliidt  the  record  of  bis  appeal  was  shown. 

We  think  the  motion  should  be  overruled. 
It  could  serve  no  good  purpose  for  each  ap- 
pellant to  file  duplicate  abstracts,  and  no 
preJQdlce  is  shown  to  have  resulted  to  any 


one  from  the  failure  of  Intervener  to  file  a 
seimrate  abstract. 

[12]  Plaintiffs  have  also  filed  a  motion  to 
dismiss  the  appeal  of  defendants  upon  the 
gronnd  that,  after  the  decree  was  entered 
finding  Charles  L.  Watrous  personally  Ua^e 
for  the  annuity  and  a  personal  Judgment 
was  rendered  against  him,  Edward  L.,  after 
the  death  of  intervener,  filed  a  claim  therefor 
against  his  estate.  Be  did  not  thereby  waive 
his  right  to  prosecute  this  appeal,  and  this 
motion  la  also  overruled. 

For  the  reasons  pointed  out,  this  cause  is, 
both  upon  defendants'  and  intervener's  ap- 
peal, affirmed. 

GATNOB,  0.  J.,  and  WEAYEB  and  PRESr 
TON,  JJ.,  concurring. 


MDDLB  et  aL  v.  SAlTTER  et  aL    (No.  81233.) 
(Supreme  Court  of  Iowa.    June  26,  1917.) 

1.  Wirxs  «=»163(2)— Actions  to  Contest— 

UNDTTB   INIT/TJENCZ. 

That  a  fiduciary  relation  existed  between  a 
testatrix  and  beneficiary  does  not  raise  a  pre-' 
sumption  of  undue  influence  on  the  part  of  the 
beneficiary  in  procuring  the  will,  but  there  must 
be  something  more,  such  as  participation  in  fix- 
ing the  terms  of  or  drawing  the  will,  and  the  be- 
stowal therein  of  something  more  than  a  mere 
remembrance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §i  390-394.] 

2.  Wills  «=»316(3)— Contest  — Undue  In- 
FLTJENOE— Evidence— SurriciENCT. 

Evidence  hdd  to  justify  the  submission  of 
the  issue  of  undue  influence  on  the  part  of  a 
beneficiary  in  procuring  the  will  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  74&1 

3.  Wnxs  €=363(9)  —  Contest  —  Mentai.  In- 
capacity—Evidence. 

The  terms  of  the  -will  are  to  be  taken  into 
account  in  connection  with  other  evidence  on  the 
issue  of  mental  unsoundness  of  the  testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  129.] 

4.  Wills  «=953(2)— Contest— Mental  Inoa- 
PACiTT — Evidence. 

Evidence  that  the  testatrix  was  hysterical 
and  an  epileptic,  and  that  while  hysteria  is  a 
disease  of  the  nerves,  epilepsy  is  a  disease  of  the 
brain,  and  being  afflicted  with  either  did  not 
necessarily  indicate  inability  to  transact  busi- 
ness, was  proper  to  be  considered  by  the  jury 
on  the  issue  of  mental  unsoundness  of  testatrix 
in  connection  with  the  evidence  of  many  wit- 
nesses who  recited  incidents  and  expressed  the 
opinion  that  she  was  not  of  sound  mind. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  120.] 

5.  Wills  «=»316(2)  — Contest— Mental  Un- 
soundness—Evidence— Sufficiency. 

Evidence  of  mental  unsoundness  of  the  tes- 
tatrix held  to  make  a  case  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  S  743.] 

6.  Wills  «=>400— Review— Questions  Con- 
sidered. 

In  a  will  case  in  reviewing  the  sufficiency  of 
the  evidence  of  mental  unsoundness  of  testatrix 
to  take  the  case  to  the  jury  the  appellate  court 
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ia  not  called  upon  to  ascertain  with  any  degree 
of  certainty  the  condition  of  the  human  mind 
at  a  specified  time,  but  all  that  is  required  is' 
that  it  eay  whether  there  was  such  a  showing 
as  to  carry  the  issue  of  mental  soundness  to  the 
jury,  and,  having  done  so,  it  is  unnecessary  to 
review  the  evidence  adduced  by  proponents  or 
express  a  view  as  to  the  merits  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  868-873.] 

7.  New  Trial  «=»129— Pboceedinos  to  Pbo- 
cuRE  New  Trial — Motion. 

Under  Code,  §  3755,  par.  8,  providing  that 
error  of  law  occurring  at  the  trial  excepted  to 
by  the  parties  makmg  application  shall  be 
ground  for  new  trial,  in  a  motion  for  new  trial 
the  particular  ruling  complained  of  should  be 
pointed  out  as  nearly  as  may_  be,  and  when 
rulings  are  grouped  and  objection  made  to  all 
they  are  to  be  ignored  as  not  constituting  "an 
error  at  law  occurring  during  the  trial,"  since 
the  trial  court  is  not  required  to  search  the  rec- 
ord and  examine  every  raUng  coming  within  the 
classification  made. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ff  257-262.] 

8.  Appeal  and  Error  <&=>802(1)— Review- 
Motion  FOB  New  Trial. 

Where  a  trial  court  was  not  required  to  re- 
view rulings  included  in  ground  of  a  motion  for 
new  trial  because  particular  rulings  were  not 
pointed  out,  the  Supreme  Court  may  not  do  so. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  1744-1746.] 

8.  Wills  €=>  164(1)— Actions  to  Contest- 
Evidence— Admissibilit*. 
In  a  will  case,  statements  of  a  beneficiary 
made  in  the  presence  of  testatrix  prior  to  the 
execution  of  the  will  or  shortly  thereafter,  tend- 
ing to  show  her  dominance  over  or  to  persuade 
testatrix  with  reference  to  the  disposition  of 
her  proi;>erty,  were  admissible  as  bearing  directly 
on  the  issue  of  undue  influence,  and  were  not 
merely  declarations  or  admissions  of  a  devisee. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  fi  403,  407,  408.  413.] 

10.  Wills    ^f=>400— Review  — PBBJtJDiOTAL 
Ekbob. 

In  view  of  Code,  {  4604,  prohibiting  exami- 
nation of  an  interested  party  with  regard  to  a 
transaction  with  a  person,  at  time  of  the  action, 
deceased,  ^n  a  will  case  in  which  a  witness  tes- 
tified that  he  visited  testatrix  and  met  there  one 
of  the  beneficiaries  and  the  attorney  who  pre- 
pared the  will,  error  in  allowing  the  question 
"without  relating  any  transaction  between  your- 
self nnd  [testatrix]  state  what  was  said  either 
by  [the  other  beneficiary]  or  [the  attorney]  or 
yourself,"  although  there  was  no  showing  that 
the  witness  had  not  participated  in  the  con- 
versation, was  without  prejudice  where  the  an- 
swer disclosed  that  all  said  was  to  the  testatrix 
by  the  attorney  who  was  not  a  beneficiary. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent 
Dig.  Si  869-873.] 

11.  Wills    <g=»104(l)  —  Evidence  —  Admissi- 
bility. 

Even  if  the  attorney's  statements  threaten- 
ing the  witness,  a  brother  of  the  testatrix,  with 
an  injunction  to  keep  him  away  from  the  testa- 
trix wns  speaking  impliedly  for  the  testatrix, 
the  evidence  would  be  admissible  to  prove  her 
feeling,  toward  the  witness  so  short  a  time  aft- 
er the  execution  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  {{  403,  407,  408.  413.] 

12.  Evidence  «=»478(1)  —  AouissiBiuTr  — 
Mental  Capaoitt. 

Statement  of  a  witness  who  took  the  testa- 
trix's acknowledgment  and  heard  her  discuss  an 


affidavit  at  another  time,  and  related  what  hap- 
pened on  each  visit,  that  he  thought  the  testa- 
trix capable  of  transactiiu;  ordinary  business 
and  intelligently  disposing  of  her  property,  was 
competent  and  material. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  g  2242.] 

13.  APPEAL  AND  EBBOB  9=91068(2)— REVIEW — 
HABlfLESa   Ebrob. 

Error  in  striking  such  statements  was  not 
prejudicial  where  the  witness  testifying  on 
cross-examination  that  "there  was  absolutely 
nothing  at  the  time  the  will  was  signed  to  lead 
one  to  suspicion  that  there  was  anything  wrong 
with  [the  testatrix].  *  *  *  I  have  all  the 
evidence  I  need  to  have  a  fixed  and  positive 
opinion  that  she  was  of  perfectly  sound  mind  at 
that  time.  •  •  •  ghe  seemed  to  be  keen  and 
bright,  and  about  the  same  as  anybody  at  that 
age  would  be." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4195,  4201.] 

14.  Wills  «=>330(1)— Actions  to  Contests— 
Instbuctions. 

In  a  will  case,  an  instruction  that  "if  yoa 
find  from  the  evidence  that  the  mind  and  mem- 
ory of  [testatrix]  was  impaired,  then,  although 
you  may  find  that  she  had  sufficient  mental  ca- 
pacity to  legally  make  a  will,  yet  if  you  find 
that  a  disposition  of  her  property  has  been 
made,  by  the  instrument  which  purports  to  be 
her  will  that  is  unfair  to  her  legal  representa- 
tives, and  that  such  disposition  did  not  ema- 
nate from  a  free  will  of  testatrix,  and  that  it 
is  not  in  accord  with  her  previous  intentions, 
either  express  or  implied  from  family  relations, 
you  will  be  justified  in  finding  that  such  instrn- 
ment  is  not  the  voluntary  and  free  win  of  the 
testatrix,  and  that  it  was  obtained  by  undue  in- 
fluence," was  confusing  and  not  consistent  with 
an  accurate  statement  of  the  law  applicable. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  779.] 

15.  Wills  iS=>81— "Validitt. 

A  will  may  be  valid,  even  though  the  dispo- 
sition of  the  property  be  unfairly  made,  or'with 
the  interposition  of  others,  or  not  in  accord 
with  previously  expressed  or  implied  intentions 
of  the  testatrix.         . 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  201,  202.] 

16.  Wills  <s=>1  64(1)  —  Action  to  Contest  — 
Evidence— Undue  Influence. 

The  unfair  disposition  of  property,  or  the 
interposition  of  others,  or  that  the  will  was  not 
in  accord  with  previously  expressed  or  im- 
plied intentions  of  the  testatrix  or  their  converse, 
may  be  shown  as  bearing  on  the  issue  of  un- 
due influence,  but  seldom,  if  ever,  are  essential 
to  a  finding  either  way  on  the  issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  403,  407,  408,  413.] 

17.  Tbial  ®=»241 — Instbuctions. 

It  is  not  safe  for  trial  courts  to  instruct  in 
the  laBguage  of  opinions  or  to  adopt  instruc- 
tions appearing  therein,  since  opinions  are  writ- 
ten with  reference  to  particular  exceptions  to 
rulings  and  instructions,  and  approved  only 
with  reference  to  the  exception  urged. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {{  562,  563.] 

IS.  Wills     «=>400  — Review- Pbejudiciai. 

Ebrob. 
Where  there  was  sufficient  evidence  to  sus- 
tain a  finding  against  a  will  on  both  issues  of 
undue  influence  and  of  unsound  mind,  the  giving 
of  a  confusing  instruction  on  the  issue  of  un- 
sound mind  was  not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  WUIs,  Cent 
Dig.  IS  869-873.] 
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Ift.  Wnxs  «s»817— SuBiassxoR  or  IseirBs  to 

JUBT. 

It  is  to  be  preferred  that  an  issue  unsupport- 
4i  by  sufficient  evidence  be  withdrawn  by  the 
trial  court,  and  that  a  finding  be  not  exacted 
thereon. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  750.] 

20.  Wnxs    <8=>318(1)  —  Contest— INTEBBOOA- 
TORiES— NKCKsairy  of  Bxhibitino  to  Ooun- 

BEI.. 

Where  given  Interrogatories  submit  the  is- 
sues in  the  case,  and  are  such  tiiat  the  court 
might  have  submitted  without  suggestion  from 
eider  side,  it  Is  not  necessary  tor  the  court 
to  exhibit  them  to  counsel,  unlets  prejudice  ap- 
pears, although  they  were  suggested  by  request- 
ed interrogatories. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  751,  758.] 

Appeal  from  District  Court,  Black  Hawk 
Cbunty;  C.  W.  MuUan,  Judge. 

Sarah  C.  Gracely  died  testate  August  20, 
U014.  The  admission  of  ber  will  to  probate 
was  contested  and  It  set  aside.  The  propo- 
nents appeal.    Affirmed. 

M.  X  Butterfield  and  Meam  &  Lovejoy,  all 
of  Waterloo,  for  appellants.  Sager,  Sweet  & 
Edwards,  of  Waterloo,  for  aiq>ellees. 

liADD,  J.  Charles  Oracely  died  Jannai? 
8, 1914,  leaving  no  Issue,  but  property  valued 
at  less  than  $7,500.  This  descended  to  his 
wife,  Sarah  G-  Gracely,  who  died  Augnst  20tli 
of  the  same  year.  She  left  personal  property 
and  realty,  the  latter  estimated  at  $22,000, 
and  in  her  will  devised  her  home,  valued  at 
$6,000,  to  Maude  E.  Salter,  an  insurance  pol- 
icy on  her  life  to  ber  brother,  Arnold  Llddle, 
and  directed  that  her  executor  reduce  all 
other  property  to  money  and,  after  discharg- 
ing debts,  pay  the  Flnt  Church  of  C3irist  in 
Waterloo  $300,  Vance  and  Myrtle  Salter, 
children  of  Mande  E.  Salter,  $200  each,  and 
directed  that  the  residue'  be  divided  so  as  to 
give  a  sister  of  her  husband  one-third,  a  sis- 
ter one-third,  and  one-ninth  each  to  a  nephew 
and  two  nieces  of  her  deceased  husband. 
Maude  E.  Salter  was  designated  as  executrix. 
Upon  the  filing  of  this  wUl  a  brother,  sister, 
and  son  of  a  deceased  sister  filed  objections 
to  its  admission  to  probate  on  the  grounds 
that  the  testatrix  was  of  unsound  mind  at 
the  time  of  signing  the  will,  and  that  it  was 
procured  through  the  undue  influence  of  Mrs. 
Salter  and  her  children.  Exceptions  are  tak- 
en to  22  rulings  on  the  admissibility  of  evi- 
dence, two  Instructions,  the  giving  of  two 
special  Interrogatories  and  overruling  a  mo- 
tion to  direct  a  verdict  for  proponents. 

[1]  I.  The  sufficiency  of  the  evidence  to 
sustain  the  verdict  may  an  well  be  disposed 
•  of  at  the  outset  and  first  as  to  the  evidence 
of  undue  Influence.  The  record  is  .without 
direct  evidence,  as  is  usual  in  such  cases, 
but  the  circumstances  were  such  as  to  right- 
ly carry  this  issue  to  the  Jury. 

Decedent  and  her  husband  were  without  is- 
sue, their  only  child  having  died  in  Infancy. 


Besides  a  brother  and  sister,  mentioned  In 

the  will,  a  son  of  a  deceased  sister  survived 
testatrUt.  Immediately  after  the  death  of 
her  husband,  her  brother  Insisted  that  she 
take  up  her  residence  with  him,  but  she 
could  not  leave  the  old  home.  She  invited 
Mrs.  Breynan  to  live  with  her,  but  the  latter 
declined,  owing  to  then  having  a  broken  arm. 
Miss  Stelnel  came  from  Mrs.  Salter's  to  stay 
with  her  a  short  time.  On  January  16tb, 
less  than  two  weeks  after  her  husband's 
death,  P.  C.  Rltz,  an  attorney,  an  acquaint- 
ance of  Mrs.  Salter,  was  Invited  by  telephone 
to  call  at  her  house.  As  decedent  did  not 
know  him,  it  is  fairly  to  be  inferred  that  the 
message  was  from  Mrs.  Salter.  After  some 
talk  decedent  directed  Rltz  to  prepare  a  pow- 
er of  attorney,  which  he  did,  and  she  execut- 
ed it  three  days  later.  It  conferred  upon 
Mrs.  Salter  power: 

(1)  To  execute  to  other  persons  leases  on  any 
and  all  my  real  properties,  which  I  may  from 
time  to  time  offer  for  rent.  (2)  To  ask,  demand, 
and  sue  for,  collect  lind  receive  money  and  per- 
sonal property  for  rents  now  due  or  wliich  may 
become  due  on  all  leases,  oral  or  written,  on  all 
my  real  property,  given  by  me  or  my  duly  ap- 
pointed agent  to  other  persons.  (3)  To  Order, 
Earcbase,  and  contract  for  such  materials  and 
ibor  as  shall  be  necessary  to  make  all  necessary 
repairs  and  improvements  on  any  or  all  of  my 
real  and  personal  property.  (4)  To  guard  and 
protect  my  interests  in  any  and  all  of  my  prop- 
erty, both  real  and  peraonaL  (5)  To  si^  checks 
on  my  deposits  in  the  Security  Savmgs  Bank 
of  Waterloo,  Iowa,  as  follows:  "Mrs.  Sarah 
C.  Gracely,  by  Mrs.  Maude  E.  Salter,  Her 
Agent"— for  amounts  due  from  me  for  taxes  and 
insurance  on  my  real  and  personal  projierty  for 
amounts  due  on  account  of  repairs  and  improve- 
ments to  my  real  and  personal  property,  for 
amounts  due  on  account  of  groceries,  meabi, 
clothing,  and  all  other  necessities  ordered  by  me. 
(6)  It  shall  be  the  duty  of  Mrs.  Maude  E.  Salter 
to  deposit  in  my  name  all  sums  of  money  due 
me  and  belonging  to  me  and  collected  by  her 
from  rents  and  otherwise  in  the  Security  Sav- 
ings Bank  of  Waterloo,  Iowa.  It  shall  be  her 
further  duty  to  keep  all  money  belonging  to 
me  entirely  separate  from  her  own  money.  She 
must  keep  and  render  account  of  money  and  per- 
sonal property  received  and  paid  out  by  her  on 
my  account  and  render  an  account  to  me  when 
required.  It  shall  be  the  further  duty  of  this 
my  agent  to  keep  me  posted  as  to  all  matters 
touching  upon  the  premises — giving  and  granting 
unto  my  said  attorney  full  power  and  authority 
to  do  and  perform  each  and  every  act  and  thing 
whatsoever  required  and  necessary  to  be  done 
in  and  to  the  premises  as  fully  as  I  might  do  or 
act,  if  personally  present,  reserving  the  right 
to  revoke  this  power  at  my  pleasure.  And  I 
hereby  ratify  and  confirm  all  that  my  said  at- 
torney may  legally  do  in  the  said  premises  by 
virtue  hereof. 

The  record  does  not  indicate  whether  Mrs. 
Salter  had  had  business  experience  to  com- 
mend the  reposing  of  such  confidence.  Cer- 
tainly their  previous  relations  furnish  no  ex- 
planation of  what  was  done.  It  appears  that 
decedent  had  been  Jealous  of  Mrs.  Salter  pri- 
or to  the  death  of  Gracely,  at  one  time  di- 
recting when  he  was  sick  that  she  be  locked 
out  of  the  house,  remarking  that  aU  she 
wanted  was  "to  come  and  rub  Charles'  leg 
for  him."     In  view  of  this  situation  It  ia 
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baldly  to  be  supposed  that  decedent,  without 
the  exercise  of  considerable  influence,  would 
have  placed  all  her  property  in  Mrs.  Salter's 
control.  But  the  control  of  the  property  did 
not  suffice;  and  in  February  following,  Bltz, 
as  is  testified  by  him,  negotiated  in  dece- 
dent's behalf  with  Mrs.  Salter,  and,  in  pur- 
suance of  an  understanding  reached,  prepar- 
ed a  lease  for  decedent's  home  for  one  year 
at  a  rental  of  $30  per  month,  and  also  a  con- 
tract by  the  terms  of  which  Mrs.  Salter  was 
to  give  decedent  the  use  of  a  room  therein, 
the  freedom  of  the  premises,  care  and  board, 
and  services  under  the  power  of  an  attorney, 
and  In  consideration  thereof. decedent  was  to 
pay  her  $75  per  month.  It  should  be  added 
that  Mrs.  Salter  had  previously  talked  the 
matter  over  with  decedent.  These  contracts 
were  signed  March  6th,  and  Mrs.  Salter  took 
possession  on  March  26th.  On  May  8th  a 
new  lease  and  a  new  contract  for  board  and 
care  for  a  period  of  five  years,  though  not  to 
extend  after  the  death  of  either  party,  were 
executed.  But  previous  to  this  on  April  17tb 
care  of  property  and  person  had  culminated 
in  the  executlcm  of  the  will  in  controversy. 
It  also  was  prepared  by  the  attorney  select- 
ed by  Mrs.  Salter  for  the  decedent,  and  he 
ai^ears  to  have  rewarded  one  of  those  wit- 
nessing the  signing  of  the  will  by  paying 
him  $10.  and  the  other  $5.  Galls  of  the  neigh- 
bors on  Mra  Gracely  became  less  frequent. 
There  was  evidence  that  upon  leaving  the 
house  on  several  occasions  Mrs.  Salter  locked 
decedent  in. 

The  record  also  contains  evidence  of  decla- 
rations of  Mrs.  Salter.  Mrs.  Breynan  testi- 
fied to  a  conversation  with  Mrs.  Salter  In 
which  she  was  asked: 

"Was  there  anything  said  at  that  time  by 
Mrs.  Salter  in  the  presence  of  Mrs.  Gracely 
about  making  a  will?  A.  Yes,  sir.  Q.  Go 
ahead  and  tell  the  jury  what  was  said.  A.  Mrs. 
Salter  said  she  advised  her  to  make  a  will,  and 
when  she  made  one  to  make  it  ironclad,  and  if 
she  bad  three  witnesses  it  couldn't  be  broken. 
Q.  Do  you  remember  any  other  conversation  at 
that  time,  in  presence  of  Mrs.  Gracely?  A. 
Mrs.  Salter  told  Mrs.  Gracely  that  Mr.  Gracely 
told  her  that  if  he  should  die  first  he  would  Uke 
to  come  back  m  a  few  days  and  see  how  Mrs. 
Gracel^'s  relatives  were  scrapping  for  her  mon- 
ey trying  to  get  it  away  from  her." 

This  might  well  have  been  construed  not 
only  as  advising  the  execution  of  a  will, 
but  with  the  design  of  prejudicing  decedent 
against  her  relatives.  Again  Mrs.  Roebuck 
testified  tliat  she  once  remarked,  "Mrs.  Sal- 
ter, it  was  very  nice  of  you  to  go  over  and 
take  care  of  Mrs.  Gracely,"  to  which  the  lat- 
ter responded,  "If  there  hadn't  been  some- 
thing in  it  for  me,  I  never  would  have  come." 
This  answer  may  have  referred  to  the  mere 
matter  of  compensation  agreed  upon,  or  in 
view  of  the  liberal  remembrance  in  the  will  to 
what  she  expected  from  other  sources,  and 
was  for  the  Jury's  consideration.  The  threat 
of  Ritz  by  writ  of  injunction  to  keep  de- 
cedent's brother  from  the  premises,  with  Mrs. 
Salter  and  decedent  standing  by  without  ob- 


jection, and  his  services  on  flie  several  oc- 
casions in  preparing,  if  not  assisting,  in  pro- 
cnrlng  the  ^veral  instruments ;  and  In  coii- 
necOon  vrtth  theae  matters,  the  condition  of 
decedent's  mind  is  to  be  considered,  the  in- 
equalities of  the  will,  as  later  discnssed, 
the  obligations,  or  lack  thereof,  of  decedent 
to  Mrs.  Salter,  their  former  relations,  the 
rapidity  with  which  Mrs.  Salter  acquired 
control  of  her  property,  the  manner  of  ao- 
compUshlng  this,  the  care  of  her  person,  and 
the  execution  of  the  will  with  large  devise 
to  her.  No  little  difficulty  would  be  experi- 
enced tn  explaining  the  course  of  events  on 
any  rational  theory  other  than  that  Mrs. 
Salter  exercised  a  dominant  Influence  over 
decedent  from  the  first  That  a  fldudary 
relation  existed  between  testatrix  and  the 
beneficiary  did  not  raise  a  presumption  of 
undue  influence.  A  statement  to  the  contrary 
found  in  Cash  v.  Dennis,  159  Iowa,  18,  139 
N.  W.  920,  is  inaccurate  and  may  be  with- 
drawn from  the  opinion  without  dianglng 
the  result.  Something  more  Is  essential  to 
Justify  that  opinion,  such  as  participation  In 
flxlng  the  terms  of  or  drawing  the  will  and 
the  bestowal  therein  of  something  more  than 
a  mere  remembrance.  Graham  v.  Courtiight, 
161  N.  W.  774. 

[2]  But  the  relationship  of  the  parties  is 
appropriate  for  consideration,  and  that  Mrs. 
Salter  had  control  of  decedent's  person  and 
property,  and  that  she  was  In  feeble  health, 
with  mind  impaired,  indicated  that  she  was 
peculiarly  susoeptlble  to  such  Influences  as 
might  have  produced  the  varlons  instruments 
mentioned.  She  was  paying  for  what  she 
received,  and  as  the  record  is  without  reason- 
able explanation  of  her  generosity  toward 
Mrs.  Salter  and  her  children,  their  relation- 
ship was  a  strong  drcumstance  against  the 
voluntary  executiori  of  the  ?rill.  We  are  of 
opinion  that  the  evidence  as  a  whole  was 
such  as  to  have  Justifled  the  submission  of 
the  issue  of  undue  influence  to  the  Jury. 

[$1  II.  We  next  inquire  whether  there  was 
enough  evidence  of  mental  unsoundness  to 
warrant  the  submission  of  that  issue  to  the 
Jury.  The  fact  that  she  turned  her  business 
matters  over  to  Mrs.  Salter  less  than  a  month 
after  her  husband's  death  is  Indicative  of 
distrust  of  her  own  competency.  The  terms 
of  the  will  also  were  to  be  taken  into  account 
in  connection  with  other  evidence!  Her 
brother,  Arnold  Uddle,  had  lost  a  leg,  and 
was  compelled  to  earn  his  living,  and  yet 
he  was  given  only  an  insurance  policy  of 
$2,000,  payable  In  installments,  and  of  which 
the  record  contains  no  other  particulars. 
Her  only  sister  was  remembered  to  the ' 
extent  of  a  third  of  the  residue  of  the  estate 
which  would  be  less  than  the  value  of  the 
homestead  devised  to  Mrs.  Salter,  a  stran- 
ger in  blood.  That  she  had  a  tender  affection 
for  this  sister  and  brother  was  ratabllshed 
beyond  question. 

[4]  Counsd  for  appdlee  argnes  that  It  waa 
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but  natural  that  she  should  have  remembered 
Mrs.  Salter  thus  liberally.  She  was  being 
adequately  compensated  for  care  and  board, 
and  it  does  not  appear  that  anythiu«r  else 
was  owing  ber.  Though  acquainted  for  some 
time,  no  special  intimacy  appears  to  have 
existed  between  them.  Nor  does  any  reason 
appear  of  record  why  she  should  •  have  for- 
gotten her  own  nephew  and  bestowed  gifts 
on  Mrs.  Salter's  children.  The  evidence  tend- 
ed to  show  that  the  decedent  was  an  epileptic, 
and  to  have  been  afflicted  with  hysteria.  Dr. 
Porterfield  testified  to  liavlng  called  during 
Graeely's  lifetime  to  rent  the  premises  where 
decedent  and  her  husband  lived,  and  that  he 
went  again  to  measure  the  rooms  for  car- 
pets ;  that  decedent  started  to  show  him  the 
house  wbea  she  began  to  cry,  and  said  she 
bad  lived  there  for  a  long  time,  and  did 
not  want  to  be  turned  out  of  her  house;  that 
thereupon  he  withdrew;  that  afterwards 
Gracely  told  him  his  wife  was  reconciled,  and 
he  called  a  third  time,  and  when  he  began 
measuring  the  rooms  she  had  "an  emotional 
spell,"  and  be  decided  not  to  disturb  her 
peace  of  mind ;  that  "she  was  a  rather  slen- 
der woman,  medium  size,"  and  "seemed  to 
have  a  shrinking,  backward  disposition,  ex- 
tremely nervous,  impressionable.  She  gave  me 
the  general  Impression  that  she  was  the  sort  of 
woman  without  much  force,  m«ital  force  of 
character" ;  that  "when  she  had  her  emotional 
spell  she  wrung  her  hands  and.  seemed  to 
take  the  position  that  I  was  one  of  the  prime 
movers  In  a  plot  to  take  her  house  out  from 
under  her.  *  *  *-  I  made  up  my  mind 
that  Mrs.  Oracely  was  a  very  pronounced 
hysteric.  *  *  *  A  person  suffering  from 
hysteria  is  easily  influenced  and  likely  to 
act  upon  suggestion."  The  doctor,  with  the 
Information  possessed,  declined  to  express 
an  opinion  as  to  whether  she  was  of  sound 
mind.  Several  witnesses  described  the  spells 
or  fits  of  decedent  and  testified  that  she  bad 
suffered  from  them  many  years.  Tha  doctors 
agreed  that  while  hysteria  Is  a  disease  of  the 
nerves,  epilepsy  is  a  disease  of  the  brdln,  and 
being  aiSicted  with  either  did  not  necessarily 
Indicate  inability  to  transact  business.  But 
these  facts  were  proper  to  be  taken  into  ac- 
count by  the  Jury  In  connection  with  the  evi- 
dence of  many  witnesses  who  recited  inci- 
dents and  expressed  the  opinion  that  she  was 
not  of  sound  mind.  Most  of  the  witnesses 
had  been  acquainted  with  decedent  for  many 
years,  and  in  this  respect  differed  from  those 
called  by  the  defendant,  a  few  of  whom  only 
had  enjoyed  a  long  or  intimate  acquaintance 
with  ber.  Mr.  and  Mrs.  Boebu<^  had  resided 
across  the  street  from  the  Gracelys  for  28 
years,  and  had  seen  her  practically  every 
da^.  Mrs.  Breynan  had  known  her  33  years, 
and  frequently  visited  ber,  and  was  employed 
frequently  in  the  home  during  the  last  14 
years  of  her  life.  Mrs.  Dlgman  had  known 
her  for  30  years,  residing  near  and  visiting 
her  frequently.  Mrs.  Schenk  had  known  her 
over  20  years.     Miss  Gale  had  met  her  20 


years  prior  to  bet  death,  and  bad  been  In- 
timately acqualoted  with  her  during  the  5 
or  6  years  prior  to  the  fall  of  1&13,  having 
a  room  in  her  home,  and  assisting  and 
caring  for  bra-  when  not  away  engaged  in 
nursing.  Mrs.  Marsh  had  worked  for  her 
4  months  from  about  the  1st  of  October,  1913. 
These  and  others  were  shown  to  have  known 
her  intimately,  and,  after  having  recited  in- 
cidents somewhat  out  of  the  ordinary,  ex- 
pressed the  opinion  that  she  was  of  unsound 
mind.  Counsel  for  appellants  contend,  how- 
ever, that  the  incidents  related  were  of  a 
trivial  character,  attributable  to  her  afflic- 
tions and  disabilities,  and  not  such  as  war- 
ranted the  opinions  given.  There  was  evi- 
dence, as  to  these  opinions,  tending  to  show 
that  decedent  In  early  life  had  been  engaged 
in  the  millinery  business  and  bad  possessed 
some  business  ability;  that  she  had  been 
a  good  housekeeper,  and  was  Interested  In 
her  personal  apicr'ance  and  manner  of 
dressing;  that  as  the  years  went  by  she  suf- 
fered with  epileptic  fits;  that  she  became 
slovenly  in  her  dress;  that  after  these  spells 
or  fits  she  would  be  weaker  and  sometimes 
her  mind  would  be  Inactive  for  several  days ; 
that  she  was  afflicted  with  rheumatism  so 
that  she  could  not  well  dress  herself  or  comb 
her  hair,  being  unable  to  lift  her  hand  up  to 
ber  head;  that  she  was  somewhat  deaf,  and 
that  her  vision  had  become  ddCectlve  so  that 
she  could  not  see  far;  that  she  would  stand 
out  in  the  yard  gazing  all  around  as  if  look- 
ing for  something;  would  wipe  her  band 
over  her  eyes  as  If  to  brush  something  away ; 
that  she  was  found  eating  potatoes  in  the 
dark  In  her  kitchen,  and  said  In  explanation 
that  she  did  not  have  a  light  because  she 
wanted  to  save  the  expense  to  her  heirs; 
that  she  laid  out  in  the  damp  grass  one 
morning,  it  having  rained  the  night  before, 
and  when  spoken  to  said  she  was  so  happy 
because  of  having  such  good  tenants  in  her 
flat ;  that  she  would  frequently  pull  the  bug- 
gy out  of  the  bam  and  sometimes  into  the 
yard  and  wash  it,  thongh  it  was  clean ;  that 
she  would  get  angry  and  go  out  and  try  to 
spade  the  garden  or  rake  the  yard ;  that  she 
would  undertake  to  chase  children 'away,  at 
one  time  attempting  to  pull  up  a  section  of 
the  cement  walk  to  throw  at  them ;  would  be- 
come violently  angry,  and  at  one  time  at- 
tempted to  strike  her  husband  with  a  chair, 
and  at  another  threw  a  knife  across  the  table 
at  him;  would  wander  about  the  house  at 
night  during  a  storm,  and  follow  her  husband 
for  fear  he  would  be  struck  by  lightning  and 
be  killed  for  that  she  wanted  to  be  killed  at 
the  same  time ;  that  she  would  throw  pillows 
on  the  floor,  and  then  pick  them  up  and  pat 
them  so  as  to  make  them  soft ;  that  she  could 
not  carry  on  a  connected  conversation ;  that 
her  eyes  had  a  vacant  look,  and  that  she 
could  not  remember  well;  had  an  employs 
sing  her  to  sleep  and  sit  by  her  couch  while 
she  slept;  that  she  would  take  a  bowl  of 
gravy  from  the  table  and  eat  it  without  aiiy- 
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thing  else ;  would  have  crying  spells  and  re- 
fuse to  tell  what  she  was  crying  about ;  was 
▼ery  forgetful   In  the  matter   of  cooking; 
would  Insist  upon  her  husband  letting  her 
have  money,  although  she  did  not  need  it, 
and  then  would  hide  it  in  different  places, 
as  in  the  cupbroad,  under  a  rug,  in  the  closet, 
in  bed,  in  old  shoes,  and  then  forgot  what 
she  had  done  with  them  and  have  another 
help  her  find  the  different  sums;    that  she 
would  turn  water  on  In  the  bathroom  and 
forget  about  It  until  If  overflowed ;   that  she 
doubled  her  fists  and  threatened  to  smash  an 
employe's  face ;  that  she  Insisted  that  a  cer- 
tain picture  was  before  her  on  the  wall 
when  it  was  not,  and  that  she  became  angry 
at  a  neighbor  and  threatened  to  whip  her 
with  a  horsewhip;    and  possibly  some  other 
similar  incidents.    Some  of  these  items  are 
trivial,  and  others  are  explained  so  as  to  be 
consistent  with  rational  conduct  if  the  ex- 
planation  were   accepted.     Other   Incidents 
were  so  out  of  the  ordinary  as  to  indicate 
an  unbalanced  mind.     She  lived  in  a  nar- 
row sphere.    The  things  she  dealt  with  were 
not  of  much  general  Importance.     She  was 
and  for  years  had  been  In  feeble  health. 
Though  the  Incidents  related  may  have  ap- 
peared trivial  to  some,  the  small  things  made 
up  her  life,  and  these,  though  trivial  relative- 
ly, in  the  course  of  such  a  lite  may  well  be 
regarded  of  enough  significance  to  have  fur- 
nished basis  for  the  opinions  expressed.    It 
is  not  necessary  to  pick  out  those  which  are 
unusual   or   out  of  the   ordinary.     Enough 
were  recited  to  warrant  taking  the  opinions. 
[S,  I]  It  may  be  that,  standing  alone,  the 
opinions  In  connection  with  the  recitals  would 
hardly  carry  the  case  to  the  jury,  but  when 
considered   in   connection  with  her   act  In 
taming  all  her  in-operty  over  to  the  manage- 
ment of  Mrs.   Salter  within  a  month  after 
the  death  of  her  husband,  and  a  month  and 
a  half  later  renting  her  home  to  the  same 
person  and  arranging  for  her  care  and  board 
with  her  for  one  year  and  later  for  5  years, 
and  another  month  later  executed  the  will 
with  the  provisions  as  stated,  and  all  this 
when  but  66  yeans  old,  we  are  Indlned  to 
think  a  case  was  made  out  tor  the  Jury.    It 
is  exceedingly  difficult  to  ascertain  with  any 
degree  of  certainty  the  condition  of  the  hu- 
man mind  at  a  specified  time,  and  we  are 
not  called  upon  to  do  so.    All  required  is  that 
we  say  whether  there  was  such  a  showing  as 
to  carry  the  issue  of  mental  soundness  to  the 
Jury,  and,  having  done  so,  it  is  unnecessary 
to  review  the  evidence  adduced  by  proponents 
or  express  oar  view  as  to  the  merits  of  the 
case. 

[7,  t]  III.  a%e  appeal  vras  not  perfected 
within  6  months  after  the  entry  of  Judgment, 
but  within  that  time  from  the  entry  of  the 
order  overroling  the  motion  for  new  trial. 
Several  of  the  rulings  challenged  by  assign- 
ments of  error  are  not  touched  in  the  motion 
for  new  trial,  save  generally  as  "the  court 


erred  in  admitting  certain  evidence  offered 
by  contestants  and  objected  by  proponents 
as  shown  by  the  official  reporter's  notes," 
and  "in  refusing  to  admit  certain  evidence 
offered  by  proponents  and  dhjected  to  by 
contestants  as"  shown  by  the  official  report- 
er's notes."  Neither  of  these  grounds  chal- 
lenged any  particular  ruling,  and  the  trial 
court  was  not  required  to  seardi  the  record 
and  examine  every  ruling  coming  within  the 
classification  made.  If  such  generality  la  to 
be  indulged,  the  motion  might  as  well  be  be- 
cause of  errors  in  ali  rulings  on  the  trlaL 
The  particular  rnling  complained  of  should 
be  pointed  out  as  nearly  as  may  be  and  when 
rulings  are  grouped  and  objection  made  to 
all  in  a  ibimch  as  here  they  are  to  be  Ignored 
as  not  constituting  "an  error  at  law  occurring 
during  the  trial."  See  peragrapih  8,  {  3T55, 
Code.  As  the  trial  court  could  not  well  have 
reviewed  the  rulings  included  in  the  grounds 
of  the  motion  for  new  trial  recited  we  may 
not  do  so  on  appeal.  Mueller  v.  McCaffrey, 
141  Iowa,  730, 118  N.  W.  903 ;  Powers  v.  BaU- 
way,  143  Iowa,  430,  121  N.  W.  1095. 

[•]  IV.  Many  of  the  obJecUons  to  testi- 
mony adduced  were  on  the  ground  that  it  was 
of  declarations  by  a  devisee,  Mrs.  Salter,  and 
decisions  relied  on,  such  as  James  v.  FalraU, 
154  Iowa,  253,  134  N.  W.  608,  38  L.  R.  A. 
<N.  S.)  731';  Lawless  v.  Lawless,  156  Iowa, 
184,  135  N.  W.  660;  FothergiU  v.  FotherglU, 
129  Iowa,  93,  105  N.  W.  377;  In  re  Ames^ 
Will,  61  Iowa,  596,  2  N.  W.  408.  But  these 
are  not  controlling,  and  the  objections  were 
rightly  overruled  for  the  reason  that  such 
testimony  was  of  what  happened  In  presence 
of  the  testatrix,  (bearing  more  or  less  oa 
the  relations  between  party  alleged  to  have 
exercised  undue  infiuence  and  the  testatrix. 
How  better  or  more  directly  establish  the  fact 
alleged?  If  Mrs.  Salter  did  anything  fbr  or 
said  anything  in  the  presence  of  decedent 
prior  to  the  execution  of  the  will  or  shortly 
thereafter,  tending  to  show  her  dominance 
over  or  to  persuade  decedent  with  reference 
to  the  disposition  of  her  pr<q[>erty,  surely  evl- 
denoe  thereof  was  admissible  as  bearing  di- 
rectly on  the  issue  of  undue  influence,  and 
not  merely  of  declarations  or  admissions  of  a 
devisee.  Counsel  for  appellants  assert  that 
the  presence  or  absence  of  decedent  Is  im- 
material, and  It  may  be  conceded  that  the 
exertl<m  of  undue  Influence  may  and  some- 
times does  occur  when  the  perpetrator  and 
the  victim  are  widely  separated.  This  Is  not 
necessarily  so,  and  ordinarily  they  are  in 
personal  toudi,  and  direct  proof  of  what  the 
former  does  or  says  to  or  in  the  pres^ce  of 
the  latter  is  received  as  evidence  bearing  di- 
rectly on  the  issue. 

[10, 11]  V.  Arnold  Llddle,  a  brother  of  dece- 
dent, after  testifying  that  he  visited  dece- 
dent after  her  husband's  death,  that  he  met 
Mrs.  Salter  and  Ritz,  the  attorney  who  sab- 
sequently  prepared  the  will,  there,  was  asked 
this  qaestton: 
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••Without  relating  any  transaction  between 
TontBelf  and  your  aister,  tell  wbat  'was  said 
either  by  Mrs.  Salter  or  Mr.  Rita  or  yonrself/ 

This  was  objected  to  as  Incompetent  under 
section  4601  of  the  Code,  It  not  appearing 
that  the  witness  did  not  partldpnte  in  th» 
conversation,  and  as  calling  for  declaration 
on  the  part  of  one  legatee  or  devisee  not 
binding  on  the  other  besefldarles  of  the 
will.  The  objection  was  overruled,  and  the 
witness  answered: 

"When  I  went  into  the  house  Rit«  was  stand- 
ing beside  my  sister,  and  Mrs.  Salter  was  stand- 
ing dose  by,  too,  and  he  says  to  my  sister: 
'Sirs.  Gracely,  we  will  take  care  of  you,  and  If 
they  do  not  keep  away  from  here  and  from  both- 
ering you  I  will  serve  an  injunction  against  him. 
I  guesa  that  will  keep  him  away.'  Mr.  Ritz 
said  that  to  Mrs.  Gracely.  Mr.  Ritz  was  stand- 
ing dose  to  her,  patting  her  on  the  back.  I 
think  that  was  in  June." 

Conceding  that  the  objection  might  well 
have  been  sustained  because  of  there  having 
been  no  showing  that  the  witness  had  not 
imrtlclpated  in  the  conversation,  the- answer 
disclosed  that  all  said  was  to  the  testatrix 
by  one  not  a  benefidary,  under  the  will.  It 
appearing  that  the  witness  did  not  partid- 
pate,  this  portion  of  the  objection  was  obvi- 
ated by  the  answer.  The  ruling  then  was 
without  prejudice.  As  he  was  addressing 
testatrix,  he  could  not  well  have  been  speak- 
ing for  her  unless  impliedly  for  the  edifica- 
tion of  her  brother.  If  so,  then  the  evidence 
t«ided  to  prove  her  feeling  toward  him  so 
short  a  time  after  the  execution  of  the  will 
that  it  was  admissible.  Other  rulings  either 
are  covered  by  what  has  been  said  or  were 
snch  as  that  they  ooald  not  have  influenced 
the  result. 

[12,  IS]  VI.  J.  S.  Leeper  in  the  forepart  of 
February,  1914,  took  decedent's  acknowledg- 
ment and  heard  her  discuss  an  affidavit  with 
Ritz,  being  present  10  or  16  minutes,  and  on 
April  17th  following,  when  he  and  Dr.  Allen 
were  called  by  Ritz  to  witness  the  wilL  He 
related  what  happened  on  each  visit,  and  in 
reqmnse  to  an  interrogatory  expressed  the 
opinion  tliat  she  was  of  sound  mind: 

"Q.  What  wo«Id  you  say  as  to  her  being  ca- 
pable of  transecting  ordinary  business  and  intel- 
Ugently  disposing  of  her  property,  on  April  17, 
1914?  A.  1  think  she  was  capable  of  transact- 
ing ordinary  business,  and  of  disposing  of  her 
property  as  she  saw  fit" 

This  answer  was  stricken  as  incompetent 
and  Immaterial.  This  was  error.  Glass  v. 
Glass,  127  Iowa,  646,  103  N.  W.  1013;  State 
V.  McGruder,  126  Iowa,  741,  101  N.  W.  646. 
Bnt  tlie  ruling  could  not  have  been  preju- 
dicial, for  on  cross-examination  he  testified 
that: 

"There  was  absolutely  nothing  at  the  time  the 
will  was  signed  to  lead  one  to  suspicion  that 
there  waa  anything  at  aU  wrong  with  Mrs. 
Gracely.  •  ♦  •  I  have  all  the  evidence  I 
need  to  have  a  fixed  and  positive  opinion  that 
she  was  of  perfectly  sound  mind  at  that  time. 
She  seemed  to  be  keen  and  brigl^  and  about 
the  same  a*  anybody  of  that  age  would  be." 


Surely  this  otnrered  the  answer  stricken, 
and  no  disadvantage  could  have  resulted 
from  the  erroneous  ruling. 

VII.  The  second  instruction  finds  approval 
In  Barry  v.  Walker,  152  Iowa,  154,  12&  N.  W. 
386,  and  cases  dted.  Another  may  be  set 
out.    The  court  Instructed  that: 

Upon  the  question  whether  the  instrnment 
which  purports  to  be  the  will  of' Sarah  C.  Grace- 
ly was  obtained  or  procured  through  undue  in- 
fluence exerted  upon  her  by  Maude  B.  Salter, 
you  are  further  instructed  that  if  a  testator  is 
of  Impaired  mind  and  memory,  then,  although 
he  may  not  have  legally  been  incompetent  to 
make  a  will,  yet,  a  will  made  by  such  a  person 
ought  not  to  be  sustained  unless  it  appears  that 
the  disposition  of  his  property  has  oeen  fairly 
made,  and  to  have  emanated  from  a  free  will  of 
the  testator,  without  the  interposition  of  others, 
and  according  to  the  intentions  previously  ex- 
pressed or  Implied  from  family  relations. 

In  this  case,  if  you  find  from  the  evidence 
that  the  mind  and  memory  of  Mrs.  Gracely  was 
impaired,  then,  although  you  may  find  that  she 
had  sufficient  mental  capacity  legally  to  make 
a  will,  yet,  if  you  find  that  a  disposition  of  her 
property  has  been  made,  by  the  instrument 
which  purports  to  be  her  will  that  is  unfair  to 
her  le^al  representatives,  and  that  such  disposi- 
tion did  not  emanate  from  a  free  will  of  the  tes- 
tatrix, and  that  it  is  not  in  accord  with  her  pre- 
vious intentions,  either  express  or  implied,  from 
family  relations,  you  will  be  justified  in  finding 
that  such  instrument  is  not  the  voluntary  and 
free  will  'of  the  testatrix,  and  that  it  was  ob- 
tained by  undue  influence. 

A  somewhat  similar  instruction  was  ap- 
proved in  Re  Will  of  Ames,  51  Iowa,  506,  2 
N.  W.  408,  condemned  in  Webber  v.  SuUl- 
tan,  58  Iowa,  260,  12  N.  W.  319,  and  said  not 
to  have  been  erroneous  In  Cash  v.  Dennis, 
159  Iowa,  18,  139  N.  W.  920. 

n<-17]  It  Is  confusing  and  difficult  of  anal- 
ysis, and  not  consistent  with  an  accurate 
statement  of  the  law  applicable.  No  one  will 
pretend  that  evidence  of  Impairment  of  intel- 
lect is  not  admissible  as  bearing  on  the  Issue 
of  undue  Influence,  for  an  impaired  Intellect 
is  ordinarily  more  susceptible  to  Influences 
exerted  thereon  than  when  normal.  The  will 
may  be  valid,  even  though  the  disposition  of 
the  property  be  unfairly  made,  or  with  the 
l»terposltlon  of  others,  or  not  in  accord  with 
previously  expressed  or  Implied  intentions 
of  the  testator.  These  matters  or  their  con- 
verse may  be  shown,  for  they  have  more  or 
less  bearing  on  the  issue  of  undue  influence, 
but  seldom,  if  ever,  are  essential  to  a  find- 
ing either  way  on  that  Issue.  If  the  jury's 
attention  is  to  be  directed  to  these  matters, 
let  them  be  enumerated  and  the  jury  told  to 
take  Into  consideration  the  conditions  of  the 
will,  whether  equitable  or  otherwise,  the  con- 
dition of  testator's  intellect,  whether  Impair- 
ed or  otherwise,  any  evldraice  bearing  on  the 
intentions  of  the  testator  previously  enter- 
tained, and  from  these  considerations,  in  con- 
nection with  all  other  evidence,  say  whether 
the  testament  was  tlie  product  of  undue  in- 
fluence as  defined  of  the  voluntary  act  of  the 
testator.  In  other  words,  It  Is  preferable 
that  the  ultimate  Issue  be  not  confused  or  In- 
cumbered by  the  exaction  of  unnecessary  find- 
ings in  connecticHi  therewith.    The  instruc- 
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tlcm  iB  disapproved,  and  shonid  not  be  given 
In  any  case.  True,  it  was  copied  in  sub- 
stance from  a  case  holding  tbat  it  was  not 
open  to  the  criticism  then  made,  but  that  was 
not  saying  that  it  was  without  defect.  It  Is 
not  safe  to  instruct  in  the  language  of  opin- 
ions, nor  to  adopt  instructions  appearing 
therein,  for  opinions  are  written  with  refer- 
ence to  particular  exceptions  to  rulings  and 
Instructions  and  approved  only  with  refer- 
ence to  the  exception  urged. 

[1 1, 19]  In  Tlew  of  the  fact  of  there  having 
been  affirmation  answers  to  two  special  tn- 
terrogatlves,  finding  testatrix  to  have  been 
of  unsound  mind  as  well  as  that  the  will  was 
the  product  of  undue  influence,  we  are  of  the 
opinion  that  there  was  no  prejudice.  This  is 
put  on  the  ground,  however,  that  there  was 
sufficient  evidence  to  carry  both  Issues  to 
the  Jury,  as  there  was.  See  In  re  Estate  of 
Betts,  113  Iowa,  111,  84  N.  W.  975 ;  In  re  Es- 
tate of  Selleck,  125  Iowa,  678,  101  N.  W. 
453;  In  re  Estate  of  WUtsey,  135  Iowa,  430, 
109  N.  W.  776 ;  In  re  Van  Houten,  147  Iowa, 
729,  124  N.  W.  886,  140  Am.  St.  Rep.  340. 
Though,  where  the  evidence  has  been  held  in- 
sufiSclent  to  support  one  of  the  spedal  af- 
flrmatlve  findings  of  undue  Influence  and 
mental  Incapacity,  some  of  the  above  deci- 
sions seem  to  regard  the  submission  of  such 
issue  without  prejudice.  It  is  much  to  be 
preferred,  however,  that  an  Issue  unsupport- 
ed by  suffldent  evidence  be  withdrawn,  as  Is 
exacted  in  other  cases,  and  a  finding  he  not 
exacted  thereon.  The  point,  however.  Is  not 
Involved  In  this  case,  as  there  was  sufficient 
evidence  to  carry  both  Issues  to  the  Jury,  and 
we  are  content  In  declaring  that  there  was  no 
prejudice. 

IX.  Special  Interrogatories  asked  by  con- 
testants, throng  oversight,  were  not  submit- 
ted to  counsel  before  the  commencement  of 
argument  to  the  Jury.  These  were  not  given, 
but  others,  in  different  phraseology,  but  in 
substance  the  same,  were  submitted  to  the 
Jury.  These  and  the  answers  of  the  Jury 
were:  ^ 

"Q.  Did  Sarah  C.  Gracely  poesess  testamen- 
tnry  capacity,  on  the  17th  day  of  April.  1914, 
and  at  the  time  she  executed  the  instrument 
which  purports  to  be  her  last  will?    A.  No. 

"(2)  Q.  was  the  devise  of  what  is  known  as 
thfi  Gracely  home  on  East  FMrst  street,  in  Wa- 
terloo, Iowa,  to  Maude  EX  Salter,  procured  by  un- 
due influence,  exerted  by  the  said  Maude  E.  Salt- 
er upon  the  mind  of  Sarah  C.  Gracely,  at  the 
time  of  the  execution  of  the  instrument,  which 
purports  to  be  the  will  of  the  said  Sarah  C. 
Gracely?    A.  Tes." 

[20]  Assignments  of  error  are  predicated 
on  the  failure  to  submit  to  opposite  counsel 
before  argument  The  Interrogatories  submit 
the  two  Issues  in  the  case.  Independent  of 
any  request  they  were  such  aa  the  court 
might  well  have  submitted  without  sugges- 
tion from  either  side,  and  as  the  court  so  did 
it  was  not  necessary  to  exhibit  them  to  coun- 
sel. Clark  V.  Ralls,  71  Iowa,  189,  32  N.  W. 
827;   Briggs  v.  McBwen,  77  Iowa,  303,  306, 


42  N.  W.  303;  MUes  T.  Scbnmk,  1S»  Iow«, 
563,  117  N.  W.  971.  See  Code,  {  8727.  That 
other  similar  Interrogatories  were  requested 
can  make  no  dllTerence,  for  they  were  not 
submitted.  That  those  submitted  to  the  Jury 
were  suggested  by  the  ones  requested  cannot 
obviate  the  rule  unless  at  least  prejudice  ap- 
pears. There  could  not  have  been  any  here, 
for  the  two  Issues,  either  one  of  which,  tf 
established,  would  control  the  verdict,  were 
submitted. 

The  order  of  court  denying  the  probate  of 
the  will  is  affirmed. 

GAYNOR,  C.  J.,  and  EVANS  and  SAMN- 
QER,  JJ.,  concurring. 


PARNHAM  V.  WEEKS  «t  aL    (^o.  80498.) 
/   (Supreme  Court  of  Iowa.    June  25,  1917.) 

1.  EviDENCB  «=»155(8)— Claims  against  Ee- 
TATB— Portion  of  Report. 

In  a  suit  on  a  claim  against  an  estate  for 
maintenance  and  snppwt  of  decedent,  it  was 
not  error  to  admit  that  portion  of  daimant's  an- 
naal  reports  as  executor  of  the  estate  of  de- 
cedent's wife  dealing  with  the  subject  of  com- 
pensation for  care  and  support  of  the  husband 
during  his  life  and.  to  exclude  the  remainder 
thereof. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  f  453.] 

2.  ExECUTOBs  AND  AoionisTaATOEs  9=>253  — 
Claims  against  Estatb  —  Questionb  of 
Law  ano  Faot. 

In  a  suit  on  a  claim  against  an  estate  for 
maintenance  and  support  of  decedent,  whether 
the  services  were  gratuitous  or  rendered  with  ex- 
pectation of  payment,  and  whether  payment  had 
been  made,  held  for  the  jury. 

[Ed.   Note.— By>r  other  eases,   see   Executors 
and  Administrators,  Cent  Dig.  gj  904,  905.] 

3.  BTIDBNOB  «ia<S01(8>— OPIRIOR  BviDBIfOX— 
COMTETKNCT. 

In  a  suit  on  a  claim  against  an  estate  for 
maintenance  of  decedent,  the  opinion  of  a  non- 
expert witness  as  to  the  mental  competency  of 
decedent  to  make  a  contract  for  maintenance 
was  properly  stricken,  where  the  witness  did 
not  base  his  opinkih  wholly  upon  matters  testi- 
fied to  by  him. 

fEM   Note.— For  other   cases,   see   Sridence, 
Cent  Dig.  §  2207.] 

4.  EXEcnroBB  ano  AnMimCTRATORS  9=»25S  — 
Claims  against  Esiate  —  Questions  of 
Law  ano  Fact. 

lu  a  suit  on  a  daim  against  an  estate  for 
decedent's  maintenance,  the  question  as  to  the 
mental  competency  of  decedent  to  make  a  con- 
tract for  maintenance  was  properly  withdrawn 
from  the  jury,  where  the  opinion  of  one  witness 
thereon  was  properly  stricken  and  the  other  wit- 
ness had'  no  knowledge  thereof. 

[Ed.   Note.— For  other  cases,   see  Executors 
and  Administrators,  Cent  Dig.  {§  904,  905.] 

5.  Appeal  and  Ebbob  «3»217  —  Rjmebvatior 
OF  Exceptions— Waives. 

Although  the  statute  provides  that  upon  re- 
tiring for  deliberation  the  jury  may  take  with 
them  all  books  or  accounts  and  all  papers  which 
may  have  been  received  as  evidence  in  the  case, 
except  depositions,  which  shall  not  be  taken  un- 
less all  the  evidence  is  in  writing  and  none  of  it 
has  been  ordered  to  be  struck  out,  in  the  absence 
of  objection,  when  the  Jury  was  refused  permie- 


4ts»For  otbar  casw  «••  same  topic  and  KET-NUMBEB  In  aU  Kw-Numbwad  Diieito  and  ladszw 
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Bion  to  take  certain  exhibiti  to  th«  Jary  room, 
no  question  is  presented  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1251,  1254.  1267;  Trial. 
Cent  Dig,  i  751.] 

6.   EXKCTTTOIia  AND  ADMINISTKATOBa  ^»240  — 

Claims  against  Kstate— Costs. 
In  a  suit  on  a  claim  against  an  estate  for 
maintenance  of  decedent,  upon  allowance  of  tha 
claim  it  was  proper  to  tax  the  cost  against  de- 
fendants, who  had  voluntarily  appeared. 

[Ed.  Kote.— For  other  cases,  see  B^xecatonr 
and  Adminiatratora,  Cent  Dig.  i  864.] 

Api)eal  from  District  Court.  Audubon 
County;  B.  B.  Woodruff,  Judge. 

Appeal  from  judgment  In  favor  of  a  claim- 
ant against  an  estate.  Defense  by  permis- 
sion of  court  In  name  of  administrator  by 
the  heirs.  The  facts  are  stated  In  the  opin- 
ion. Affirmed  on  defendant's  appeal,  and  re- 
versed on  plaintiff's  appeal. 

Mants  &  White,  of  Audnboa,  for  appel- 
lant!. 3.  M.  Graham  and  S.  C.  Kerterg, 
botb  of  Audubon,  for  app^ee. 

STEJVENS,  J.  In  July,  1909,  Mllllcent 
Pamham  died  testate  seised  In  fee  of  220 
acres  of  land,  a  house  and  lot  in  the  town 
of  Audubon,  and  some  money.  Her  husband, 
George  Pamham,  sorvlved  her.  To  him  she 
bequeathed,  in  lien  of  dower,  the  life  use  of 
the  220  acres  of  land.  Her  will  further  pro- 
vided that  In  the  event  ha  should  refuse  to 
consent  to  this  provision  of  her  will,  then  her 
real  estate  was  bequeathed,  one-half  to  John 
Pftmbam,  appellee  herein,  and  the  rest  to 
Charles  Robert  Pamham  for  life,  remainder 
to  his  children.  Shortly  after  the  deatk  of 
MlUloent  Pamham,  John  Pnraham  qualified 
as  executor  of  her  estate.  On  July  4,  1911, 
Creorge  Pamham  died  Intestate  without  prop- 
erty. Shortly  thereafter,  upon  the  applica- 
tion of  John  Pamham,  P.  H.  Weeks  was  ap- 
pointed administrator  of  his  estate.  In 
March,  1900,  Qeorge  and  Mlllicent  Pamham 
went  to  live  with  John  Phmham  upon  the 
220-acre  tract,  which  was  situated  In  Audu- 
bon connty.  They  continued  to  reside  at  his 
home  nntU  their  death.  John  Pamham  filed 
a  claim  against  the  estate  of  George  Pam- 
hfim,  deceased,  in  the  sum  of  $2,550,  claiming 
that  said  amount  was  due  him  for  care, 
nnrslng,  board,  and  support  of  his  father 
during  the  time  he  resided  with  him  after 
March,  1909.  The  administrator  allowed  the 
claim  as  a  claim  of  the  third  class.  On  De- 
cember 30,  191S,  upon  application  of  appel- 
lants, taxegt  V.  K.  Weeks,  the  allowance  of 
said  claim  by  the  administrator  was  set 
aside  by  the  court,  and  the  same  set  down 
for  hearing  on  its  m^ts.  The  court  at  the 
same  time  granted  to  the  heirs  of  George 
Pamham  permission  to  defend  against  said 
claim  In  the  name  of  the  administrator.  Ai>- 
pellee  stated  hla  cause  of  action  in  two 
counts:  (a)  Upon  a  contract  by  the  terms  ot 
which  deceased  promised  and  agreed  to  pay 


app^ee  for  his  board,  care,  and  nurrioc 
while  he  lived  In  the  home  of  appellee;  (b) 
for  the  reasonable  value  of  the  board,  care, 
nursing,  and  other  services  rendered  to  the 
said  George  Pamham.  Shortly  after  G«orge 
and  MilHeent  Pamham  went  to  live  at  the 
home  of  claimant  there  appears  to  have  been 
a  conversation  one  morning  at  the  breakfast 
table  between  John  Pamham  and  bis  mother, 
in  which  the  matter  of  compensation  for 
their  board  and  care  was  discussed.  The 
record  Is  not  clear  as  to  exactly  what  was 
Bald,  but  enough  from  which  the  Inference 
may  be  drawn  that  all  of  the  parties  nnder- 
Btood  that  John  Parnham  would  be  paid  for 
the  services  to  be  rendered  to  both  the  fa- 
ther and  mother.  The  father  apparently 
took  little,  if  any,  part  in  the  conversation, 
but  was  present,  and,  so  far  as  the  record 
discloses,  heard  all  that  was  said  between 
the  parties.  George  Pamham  was  past  80 
years  of  age,  very  feeble  and  infirm,  and,  the 
eTldence  tended  to  show,  required  much  care 
and  attention  upon  the  part  of  claimant  and 
his  family.  No  testimony  was  offered  on  be- 
half of  appellants  for  the  purpose  of  disput- 
ing either  the  extent  or  value  of  the  serv- 
ices rendered  by  John  Pamham  and  family, 
but  appellants  base  their  defense  upon  the 
following  grounds:  (a)  That  George  Pam- 
ham was  mentally  Incompetent  to  make  the 
contract  alleged  by  claimant  for  board,  care, 
nursing,  and  other  services;  (b)  that  the 
services  were  rendered  gratuitously  and 
without  the  intention  of  charging  therefor, 
and  without  the  exi)ectatlon  that  any  com- 
pensation would  be  made  to  him;  (c)  that 
appellee  bad  been  fully  paid  for  all  services 
rendered  prior  to  the  time  claim  in  suit  was 
filed.  The  Jury  returned  a  verdict  in  favor 
of  claimant  for  the  full  amount  of  his  claim. 
Judgment  was  rendered  in  accordance  with 
the  verdict.  Both  parties  appeal,  the  ap- 
peal of  the  administrate  being  from  the 
judgment  against  him  for  coets.  The  de- 
fendants will  be  treated  as  aK)ellants  herein. 

[1]  I.  Appellants  offered  in  evidence  the 
first  and  second  annual  reports  of  John 
Pamham  as  execntor  of  his  mother's  estate, 
but  only  a  portion  of  said  reports  was  ad- 
mitted by  the  court  In  the  first  annual  re- 
port which  was  filed  prior  to  the  death  of 
his  father,  appellee,  among  other  matters, 
stated  that: 

"In  addition  to  said  personal  property  said 
decedent  owned  certain  real  estate  in  said  conn- 
ty, a  life  estate  in  which  was  devised  by  the 
wiU  in  said  estate  to  the  husband  of  said  de- 
cedent, George  Pamham;  •  •  ♦  that  said 
George  Pamham  requires  constant  care,  and  it 
has  been  necessary  for  this  executor  to  provids 
a  home  for  him  and  otherwise  care  for  him,  that 
he  is  enUtled  to  pay  for  said  services;  that  k« 
believes  the  same  to  be  reasonably  wortlk  tke 
■am  of  |.50  per  day." 

In  the  second  annual  report  he  said : 
"He  [John  Paraham]  shows  to  the  conrt  that 
Oeorg*  Pamham,  holder  of  a  life  estate  in  th« 
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real  estate  belotiging  to  aaid  estate,  died  sn  or 
about  July  4,  1911;  that  be  bas  paid  all  tbe 
bills  for  care  and  maintenance  of  said  George 
Pamham  up  to  the  time  of  bis  deatb." 

The  above  extracts  from  the  two  reports, 
together  with  Exhibit  C  attached  to  tbe  flrst 
annual  r^>ort,  which  purported  to  be  a 
"statement  of  moneys  paid  out  for  care  of 
€reorge  Parnham  and  for  expense  In  keeping 
up,  and  repairing  property  of  the  estate,"  to- 
gether with  other  portions  of  the  second  an- 
nual report,  were  admitted  by  the  court. 

[2]  The  record  is  not  quite  clear  as  to  ex- 
actly what  part  of  the  second  annual  report 
was  received.  The  court,  upon  objection  by  ap- 
pellee, excluded  all  that  part  of  each  of  said 
reports  that  did  not,  in  some  way,  refer  to  tbe 
expenditure  of  funds  by  appellee  in  payment 
of  the  care,  nursing,  and  board  of  George 
Parnham  or  of  repairs  upon  tbe  farm.  Ap- 
pellant Insists  that  the  court  committed  er- 
ror In  refusing  to  permit  the  whole  of  said 
r^)orts  to  be  received  In  evidence.  Appellee, 
called  as  a  witness  in  his  own  behalf,  was 
permitted  .to  detail  at  some  length  the  serv- 
ices claimed  to  have  been  rendered  by  him- 
self and  family  to  George  Pamham,  and 
upon  cross-examination  was  Interrogated  ful- 
ly in  regard  to  all  of  the  matters  gone  over 
In  chief.  He  testified  to  the  Income  derived 
from  tbe  real  estate  belonging  to  the  estate 
of  his  mother  and  to  the  payment  of  certain 
items  therein  referred  to  for  the  use  and 
benefit  of  his  father.  He  denied  that  be  had 
been  paid  for  his  services,  or  that  the  same 
were  rendered  gratuitously  and  without  tbe 
intention  to  charge  therefor,  and  that  be 
fully  expected  to  be  compensated  for  tbe 
services  rendered. 

The  only  purpose  for  which  these  reports 
were  offered  in  evidence  was  to  show  that 
appellee  had  made  statements,  admissions, 
and  declarations  inconsistent  with  the  claim 
he  was  then  making  against  the  estate  of  bis 
father,  and  that  tbe  same  tended  to  show 
that  whatever  servloes  were  rendered  by 
himself  and  family  to  George  Parnham  were 
rendered,  without  the  intention  to  either 
charge  or  receive  compensation  therefor. 
Every  statement  and  item  contained  in  said 
reports  tending,  even  remotely,  to  establish 
tbe  claims  asserted  by  appellants  was  ad- 
mitted in  evidence.  In  fact,  It  is  practical- 
ly conceded  by  appellants  that  the  court  ad- 
mitted all  that  was  contained  in  said  reports 
tending  in  any  way  to  directly  discredit  tbe 
claim  of  appellee  that  he  Intended  to  charge 
for  the  services  rendered,  or  that  be  had  not 
previously  been  paid  therefor,  but  contend 
that  the  said  reports,  taken  as  a  whole, 
would  have  justified  tbe  jury  In  Inferring 
that  appellee  had,  at  no  time  prior  to  the 
death  of  his  father,  intended  to  claim  any- 
thing for  the  services  rendered  to  him; 
that  is,  notwithstanding  the  portions  of  tbe 
two  reports  excluded  by  tbe  court,  contained 
no  reference  to  the  matter  of  compensation 
or  services  rendered,  yet  whrn  taken  In  con- 
nection with  tbe  parts  admitted  were  more 


persuasive  and  ooavindng  than  tbe  extracts 
admitted  standing  alon& 

As  before  stated,  George  Pamham  died 
without  having  elected  to  consent  to  the 
provisions  of  his  wife's  will,  and  therefore 
the  claim  is  made  that  be  died  seised  of 
an  undivided  one-third  of  the  real  estate  be- 
longing to  her  at  tbe  time  of  ber  death.  Ex- 
cept the  Interest  which  he  bad  in  her  es- 
tate he  possessed  no  property  of  any  kind. 
In  tbe  absence  of  evidence  to  the  contrary, 
it  must  be  presumed  that  George  Parn- 
ham knew  and  understood  the  Interest  which 
he  had  as  her  surviving  sjKtuse  in  the  real 
estate  of  his  deceased  wife.  Tbe  evidence  Is 
undisputed  that  in  a  conversation  had  at  the 
breakfast  table  in  the  home  of  John  Pam- 
ham, MUllcent  Pambam,  in  the  presence  of 
her  husband,  Instructed  appellee  to  keep 
an  account  of  what  he  did  for  them,  as  he 
was  to  be  paid  tberef<».  One  witness,  who 
was  present  at  tbe  time  this  conversation 
was  bad,  testified  that  George  Pamham  took 
part  In  it.  Nothing  that  was  said  by  him, 
however,  appears  in  tbe  record.  The  evi- 
dence relied  upon  by  appellee  to  establish 
his  claim  that  tbe  services  rendered  were 
in  obedience  to  a  contract  made  upon  tbe 
occasion  of  tbe  conversation  at  the  break- 
fast table  may  not  be  wholly  convincing,  but, 
whether  convincing  or  not  upon  this  question, 
it  does  Imd  old  and  support  to  appellee's 
claim  that  tbe  services  were  rendered  upon 
his  part  and  upon  tbe  part  ot.  both  Millicent 
and  George  Parnham  with  the  intention  that 
satus  were  to  be  paid  for. 

Tbe  court  very  carefully  guarded  tbe  in- 
terests of  appellants  in  its  laatructi(x>s  to  tbe 
jury,  and  placed  the  burden  upon  appellee 
to  overcome  all  the  presumptions  of  law 
that  arose  from  the  fact  that  tbe  services 
were  rendered  by  tbe  son  to  his  parents,  and 
required  him  to  abow  that  the  services  were 
rendered  with  the  understanding,  both  up- 
on bis  part  and  that  of  his  father,  that  same 
were  to  be  paid  for. 

The  evidence,  taken  as  a  wholes  may  justi- 
fy the  inference  that  appellee  believed  that 
the  interest  of  his  father  In  tbe  estate  ot 
bis  deceased  mother  was  that  of  tbe  life 
use  only  of  the  220-acre  farm,  but  this  in- 
ference does  not  necessarily  lead  to  the  con- 
clusion that  be  intended  to  render  tbe  serv- 
ices is  question  without  compensation  there- 
for. Appellants  <^ered  no  evidence  In  con- 
tradiction of  tbe  claim  of  appellee  that  valu- 
able services  were  rendered  by  him  and  bts 
family  to  George  Pamham.  So  far  as  tbe 
record  is  concerned,  appellants,  in  effect, 
concede  both  the  rendition  of  services  and 
the  value  thereof  fixed  by  claimant  were 
just  and  reasonable. 

After  tite  death  of  George  Pambam,  ap- 
parently, appellee  learned  for  tbe  flrst  time 
that  bis  father  died  seised  in  fee  of  an  un- 
divided one-third  interest  in  the  real  estate 
of  bis  mother.  lie  then  caused  en  adminis- 
trator to  be  appointed  and  tbe  claim  is  coo- 
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troverey  to  !»  filed.  T^he  Inference  may  be 
drawn  from  this  fact  that,  at  the  time  the 
serTlces  were  being  rendered,  appellee  be- 
lieved that  the  only  source  from  which  he 
could  be  paid  for  his  services  was  the  Income 
and  profits  derived  from  the  220-acre  farm, 
which  was  not  substantial,  but  this  Inference 
does  not  justify  the  conclusion  that  the 
services  were  being  rendered  gratuitously. 
The  mere  fact.  If  assumed,  that  he  believed 
that  the  source  of  Income  was  Insufficient  to 
substantially  compensate  him  for  the  serv- 
ices rendered  would  not  outweigh  other  tes- 
timony to  the  effect  that  be  had  not  only 
expected  to  be  paid,  but  that  payment  had, 
In  fact,  been- promised  blm. 

The  evidence  Is  clear  that  George  Pam- 
ham,  before  bis  death,  became  very  feeble, 
and  required  constant  care,  nursing,  and  At- 
tention, that  appellee  and  his  family  were 
faithful  and  constant  in  their  attentions  to 
the  old  gentleman,  and  that  the  services 
rendered  were  of  a  character  that  Justified 
the  Jury  in  finding  that  appellee  was  entitled 
to  substantial  compensation  therefor. 

The  court  g'ave  due  prominence  In  Its  in- 
structions to.  the  consideration  to  be  given 
by  the  jury  to  the  extracts  from  the  first 
and  seccmd  annual  reports  of  appellee,  as 
executor  of  his  mother's  estate.  The  pur- 
pose for  which  the  same  were  admitted  and 
the  weight  to  be  given  to  them  by  the  jury 
were  clearly  and  fully  stated.  While  the 
portions  of  the  reports  admitted  tended,  to 
some  extent,  to  Justify  the  claim  of  appel- 
lants that  appellee  had  charged  and  received 
pay  for  his  services,  yet  the  same  were  not 
conclusive.  The  question  was  for  the  Jury. 
The  evidence  failed  to  satisCactorily  show 
that  appellee  bad  been  paid  for  the  services 
rendered. 

An  item  of  $101.50  referred  to  In  the  first 
report,  the  evidence  showed,  was  not  re- 
ceived by  appellee  or  a- member  of  his  fam- 
ily, but  that  same  was  paid  to  a  servant 
hired  to  do  the  housework,  while  appellee 
and  his  family  devoted  their  time  and  at- 
tention to  the  care  and  nursing  of  George 
Parnbam. 

The  question  as  to  whether  the  services 
were  rendered  gratuitously  or  with  the  In- 
tention and  expectation  that  same  would  be 
paid  for,  and  whether  appellee  had,  in  fact, 
been  paid  therefor,  was  for  the  Jury.  The 
court  under  proper  instructions  submitted 
the  same  to  the  Jury.  The  court  admitted 
In  evidence  all  that  was  contained  in  the 
two  annual  reports  that  bore  upon  the  ques- 
tions at  issue,  and  properly  excluded  the 
rest 

[9]  II.  The  court  sustained  a  motion  made 
by  counsel  for  appellee  to  strike  the  opinion 
of  a  nonexpert  witness  called  by  appellant 
to  give  testimony  regarding  the  mental  in- 
competency of  George  Parnbam  at  the  time 
of  the  conversation  at  the  breakfast  table, 
when  It  is  claimed  the  contract  alleged  in 


count  1  of  plalntifTs  claim  was  made.  The 
court  sustained  the  motion  upon  the  ground 
that  the  witness  did  not  base  bis  opinion 
wholly  upon  matters  testified  to  by  him.  We 
do  not  deem  it  necessary  to  set  out  the  rec- 
ord upon  this  i)olnt,  but  we  think  it  ap- 
parent that  the  witness  based  his  opinion 
upon  matters  not:  covered  by  his  testimony. 
The  rule  governing  the  admission  of  the 
testimony  of  nonexpert  witnesses  Is  too 
familiar  to  require  statement  or  the  citation 
of  authority.  The  motion  to  strike  was 
properly  sustained. 

[4]  111.  The  court  withdrew  from  the  Jury 
the  question  of  the  mental  unsoundness  of 
George  Pamham.  The  evidence  Introduced 
did  not  Justify  the  submission  of  this  ques- 
tion to  the  Jury.  The  opinion  of  one  witness 
was  properly  stricken  by  the  court,  and  the 
other  witness,  upon  cross-examination,  made 
it  apparent  that  he  had  no  knowledge  of  the 
mental  condition  of  George  Parnbam  at  or 
aboiJt  the  time  the  alleged  contract  was  en- 
tered into. 

What  is  said  on  this  point  disposes  of  ap- 
pellants' claim  that  the  court  committed  er- 
ror in  refusing  to  submit  to  the  Jury  the 
special  interrogatory  requested  by  their  coun- 
sel as  to  the  mental  condition  of  George 
Pamham  at  the  time  it  is  claimed  the.  al- 
leged contract  was  made. 

[1]  IV.  It  is  also  claimed  by  appellant  that 
the  court  committed  error  in  refusing  to  per- 
mit the  reports  offered  in  evidence,  only  por- 
tions of  which  were  admitted,  to  be  taken  by 
the  Jury  while  deliberating  upon  its  verdict. 
Our  statute  provides  that: 

"Upon  retiring  for  deliberation,  the  jury  may 
take  witti  them  all  books  of  accounts  and  all  pa- 
pers which  may  have  been  received  as  evidence 
in  the  cause,  except  depositions,  which  shall  not 
be  taken  unless  alF  the  testimony  is  in  writing 
and  none  of  the  same  has  been  ordered  to  be 
struck  out."    Code,  §  3717. 

The  court,  in  State  v.  Young,  1S4  Iowa, 
506,  110  N.  W.  202,  13  Ann.  Oas.  845,  held 
that  the  language  of  this  statute  is  not  man- 
datory, and  therefore  the  court,  in  the  ab- 
sence of  a  request,  dqes  not  err  in  omitting 
to  send  the  papers  out  with  the  Jury,  but 
that,  when  requested  by  either  party,  the 
papers  and  books  received  in  evidence  should 
be  sent  out  with  the  Jury,  and  refusal  to  do 
so  is  error. 

The  record  as  to  what  occurred  with  ref- 
erence to  these  exhibits  is  that  when  the 
same  were  offered  in  evidence  the  court  an- 
noimced  that  only  a  portion  of  each  would  be 
received,  and  that  the  jury  would  not  be 
permitted  to  take  the  same  upon  retiring  to 
deliberate  upon  the  case,  but  that  counsel 
might  use  the  same  in  argument  to  the  Jury. 
Counsel  for  appellant  at  the  time  made  no 
objection  to  the  observation  of  the  court,  nor 
did  counsel  request  the  court  to  permit  the 
exhibits  to  be  sent  to  the  Jury  room.  The 
record,  therefore,  presents  no  question  for 
the  consideration  of  this  court.  Had  coun- 
sel requested  that  the  exhibits  be  .ta]!£n  by 
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the  Jury,  and  upon  ttie  refusal  of  the  court 
to  permit  the  same  to  be  taken  proper  excep- 
tions bad  been  preserved,  the  question  might 
have  been  considered  upon  this  appeal.  It 
may  be  proper,  however,  to  state  that  while 
counsel  claims  that  Exhibit  O  attached  to 
the  first  annual  report  of  the  executor  of 
the  estate  of  Mllllcent  Parnham  was  written 
upon  a  different  kind  of  paper  than  the  rest 
of  the  report,  and  that  same  bore  evidence 
upon  its  face  of  alteration  or  mutilation, 
there  Is  no  apparent  reason  why  the  atten- 
tion of  the  jury  was  not  called  to  the  matters 
referred  to  tmH  each  member  of  the  panel 
permitted  to  Inspect  the  same.  Furthermore, 
Exhibit  G.  comprised  but  a  single  sheet  of  the 
report,  and  aU  of  the  entries  thereon  were 
admitted  in  evidence.  It  could  have  been 
readily  detached  from  the  rest  of  the  report, 
and,  doubtless,  upon  request,  the  court  would 
have  permitted  same  to  be  done  and  the 
paper  taken  by  the  Jury  upon  retiring  to  its 
room  for  deliberation. 

[6]  v.  The  heirs  at  law  of  Oeorge  Parn- 
ham were  permitted  to  appear  and  defend  in 
the  name  of  the  administrator.  They,  In 
fact,  entered  their  appearance  and  filed  an- 
swer as  parties  to  the  suit.  The  claim  in 
controversy  had  previously  been  allowed  by 
the  administrator.  The  Jury  found  in  favor 
of  the  Claimant  for  the  full  amount  of  his 
claim,  ^ere  would  seem  to  be  no  reason 
why  the  parties  who  voluntarily  entered 
their  appearance  for  the  purpose  of  making 
defense  should  not  be  liable  to  the  payment 
of  the  costs  of  the  proceedings.  The  court 
below  taxed  the  costs  against  the  adminis- 
trator. PlalntUF  filed  a  motion  to  retax  the 
costs,  and  prayed  that  same  be  taxed  to  the 
defendants,  except  the  admlniatrator.  The 
motion  was  overruled;  plaintiff  appeals. 

The  result  of  the  trial  Justified  the  allow- 
ance of  the  claim  by  the  administrator,  and 
we  see  no  reason  why  the  estate  should  be 
taxed  with  any  part  of  the  costs  herein. 
The  motion  to  retax  the  costs  should  have 
been  sustained,  and  Judgment  entered  there- 
for against  the  defenplants,  except  the  ad- 
ministrator. 

The  cause  is  therefore  affirmed  upon  de- 
fendants' appeal  and  reversed  upon  plain- 
tiff's appeal,  with  directions  that  the  costs 
be  taxed  to  the  defendants,  except  the  ad- 
ministrator. 

GA.TNOfl,  C.  J.,  and  WEAVER  and  FEES- 
TON,  JJ.,  concur. 


BOHMIDT  BROS.  CONST.  C50.  v.  RAY- 
MOND Y.  M.  a  A.  OP  CHARLES 
CITY.     (No.  30529.)* 
(Supreme  €V>art  of  Iowa.    Jane  26,  1917.) 

1.  Contracts  ®=»26&— Rescission. 

Generally  the  right  to  rescind  a  contract 
rests  only  with  the  party  who  is  withont  default, 
and  one  party  cannot  violate  the  contract  him- 


self, and  then  seek  a  rescission  on  iibe  ground 
that  the  other  party  hAs  followed  his  example. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  j  118&] 

2.  CoNTBACTs  «=»322(4)—Peeformanob— Evi- 
dence. 

In  suit  to  foreclose  mechanic's  lien,  evidence 
held  to  show  contractor  was  in  default  in  fail- 
ing to  complete  building  on  time,  barring  his  at- 
tempted rescission  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1536.] 

3.  CONTBACTS     €=>306(1)  —  BUILDINO      C!oK- 
TBACTS— iBlOHT  TO  COMPLBTE  WOBK. 

Where  a  building  contract  contained  no  pro- 
vision for  completion  of  the  building  if  the  con- 
tractor failed  to  complete  it,  the  owner  had  the 
right,  on  abandonment  of  the  work  by  the  con- 
tractor, to  complete  it  and  charge  the  reasonable 
cost  and  expense  to  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  gj  1528,  1631,  15S3.] 

4.  CoNxaACTS    «=306(3)  —  Buhdino    Coh- 
TBACTS— Right  to  Complete  Work. 

Ib  such  case,  the  owner  was  not  required  to 
submit  the  cost  of  completing  the  building  to 
competitive  bidders,  nor  to  complete  it  at  the 
lowest  possible  cost,  but  had  the  right  to  ez- 
poid  such  sum  for  labor  and  material  as  was 
lairljr  and  reasonably  necessary  to  complete  the 
building  according  to  the  contract  and  the  archi- 
tect's plans  and  specifications. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §8  1530.  1531,  1533.] 

5.  CONTBAOTS    «=>322(4)— PEBFORlfAKOB— Bn- 
DBNCE. 

In  suit  to  foreclose  mechanic's  lien,  evidence 
held  not  to  show  that  the  amount  charged 
against  the  contractor  for  the  owner's  complet- 
ing the  building  on  the  contractor's  failure  to 
do  so  was  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $  1536.} 

Appeal  from  District  Court;  Floyd  Ooonty ; 
3.  3.  Clark,  Judge. 

Suit  in  equity  to  foreclose  a  mechanic's 
lien.  The  facts  are  fully  stated  in  the  opin- 
ion.    Affirmed. 

Alden,  Latham  &  Young,  of  Chicago,  III, 
and  X  C.  Campbell,  of  Charles  City,  for  ap- 
pellant Blythe,  Markley,  Rule  ft  Smith,  of 
Mason  City,  and  Ellis  &  Ellis,  of  C^iarles 
City,  for  appellee. 

STEVENS,  J.  On  April  18,  1910,  Schmidt 
Bros.  Construction  Company,  of  Chicago,  ap- 
pellant herein,  entered  into  a  written  con- 
tract with  the  Raymond  Young  Men's  CJhris- 
tian  Association  of  Charles  City,  Iowa,  to 
furnish  all  the  necessary  material  and  labor 
and  construct  for  it  a  Y.  M.  C.  A.  building  in 
said  dty.  The  contract  provided  that  the 
building  should  be  constructed  according  to 
the  plans,  drawings,  and  specifications  of  an 
architect  and  the  material  used  to  be  as  speci- 
fied. The  contract  further  provided  that  the 
building  should  be  completed  on  or  before 
November  1st  following,  and  that  the  Asso- 
ciation would  be  allowed  as  liquidated  dam- 
ages the  sum  of  $15  per  day  for  each  and 
every  day  required  for  the  construction  of  the 
building  after  November  1, 1910,  and  that  the 
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Aasodatlon  would  bIIo.w  contractor  a  Uke 
sum  per  day  for  each  and  eyery  day  tbat  the 
building  should  be  completed  and  accepted 
prior  to  November  1, 1910,  In  addition  to  the 
price  stipulated  In  the  contract.  The  con- 
sideration to  be  paid  the  contractor  was  $56,- 
.474,  same  to  be  paid  upon  certiflcates  of  the 
superintendent  as  nearly  as  possible  on  the 
8th  day  of  each  month  as  the  work  progress- 
ed; monthly  payments  not  to  exceed  85  per 
cent  of  all  material  wrought  into  the  build- 
ing, plus  not  to  exceed  $2,000  In  raise  of  the 
accepted  material  on  the  ground,  the  re- 
mainder on  satisfactory  completion  and  ac- 
ceptance of  the  entire  work  after  the  ex- 
piration of  SO  days.  The  contractor  began 
work  about  April  18th,  and  continued  until 
May  31st,  ■wbm  work  was  suspoided  until  the 
early  part  of  July,  when  It  was  resumed,  and 
continued  until  November  19th.  Upon  the 
latter  date  the  contractor  abandoned  his 
contract,  and  the  building  was  subsequently 
completed  by  the  Association  at  Its  own  ex- 
pense. Payments  were  made  from  time  to 
time  by  the  Association  up  to  about  the  Ist 
of  November,  when,  according  to  the  estimate 
of  the  superintendent,  there  was  due  the  con- 
tractor $12,019.85.  The  last  payment  made 
was  on  November  12th,  and  was  in  the  sum 
of  $6,019.85. 

Appellant  assigns  as  its  reasons  for  quit- 
ting work  the  first  time  certain  disagreements 
between  its  representatives  and  appellee's 
superintendent  and  some  of  Its  officers  re- 
garding written  orders  for  extras,  and  the 
refusal  of  appellee  to  submit  to  the  decision 
of  the  architect  a  dispute  regarding  certain 
material  used  and  on  the  ground  for  use  In 
the  building,  for  Its  final  abandonment  of  the 
contract,  nonpayment  by  appellee  of  a  past- 
due  monthly  Installment,  and  the  refusal  of 
appellee  to  pay  a  large  sum  demanded  In  pay- 
ment of  alleged  extras,  and  to  make  future 
settlements  upon  estimates  made  by  the  ar- 
chitect or  by  appellant.  The  amount  claimed 
by  appellant  at  this  time  as  due  It  for  extras 
was  $5,130.81.  Appellee  conceded  $1,410.50 
of  this  amount  Appellant  also  claimed  to 
have  expended  and  paid  for  material  wrought 
into  the  building  or  on  the  ground  about  $16,- 
500,  for  labor  $16,082,  miscellaneous  expense 
$1315,  and  tbat  It  was  obligated  to  subcon- 
tractors for  about  $12,000,  making  the  aggre- 
gate paid  out  and  for  which  It  was  liable 
$46397,  admitted  the  payment  by  appellee  of 
$22,009.15,  and  claimed  a  balance  due  of  $24,- 
387.85. 

Appellee  claims  to  have  completed  the 
building  according  to  the  plans  and  specifica- 
tions at  an  exi>ense  of  $23,561.22,  and  to  have 
suffered  damages  amounting  to  $2,926.  Ap- 
pellant offered  testimony  tending  to  show  that 
the  building  conld  have  been  completed  for 
approximately  $16,000.  The  court  found  that 
appellant  was  entitled  to  recover  the  con- 
tract price,  plus  $1,410.50  allowed  as  extras. 


or  a  total  of  $57,884.60,  against  :wlildi  tt 
charged  $22,009.15,  the  amount  admitted  to 
have  been  paid  appellant,  damages  in  the  sum 
of  $2,925,  the  cost  of  completing  the  building, 
$23,661.22,  and  rendered  Judgment  for  the 
balance  of  $9,389.13  in  favor  of  appellant  as 
principal,  adding  thereto  $1,583.63  as  inter- 
est or  a  total  of  $10,972.76.  The  court  far- 
ther found  that  there  was  due  several  sub- 
contractors, who  had  intervened,  in  the  ag- 
gregate $12,651.17,  together  with  costs, 
amounting  to  $71.80,  and  entered  Judgment 
against  appellant  in  their  favor  for  the 
amount  due  each,  respectively,  and  provided 
that  the  same  be  paid  from  the  said  Judg- 
ment The  court  further  established  a  lien 
on  the  building  for  the  amount  found  due  and 
owing  to  appellant 

I.  As  above  stated,  appellant  finally  quit 
work  on  the  building  and  abandoned  its  con- 
tract about  November  19,  1910,  and,  while 
negotiations  were  carried  on  between  the  rep- 
resentatives of  ttie  respective  parties  relative 
thereto.  It  never  resumed  work  on  the  build- 
ing, and  in  July,  1911,  appellee  took  charge 
of  and  completed  the  same  at  Its  own  expense. 
After  the  completion  of  the  building  by  ap- 
pellee, the  Construction  Company  brought  a 
suit  In  the  district  court  of  Floyd  county, 
claiming  the  sum  of  $24,595  as  the  balance 
due  it  and  praying  foreclosure  of  a  me- 
chanics' lien.  It  was  alleged  in  plaintUTs 
petition  that  It  had  sought  to  perform  its  con- 
tract according  to  the  terms  thereof,  and 
that  it  was  prevented,  by  reason  of  the  fail- 
ure and  refusal  of  appellee  to  make  payments 
under  the  contract  as  the  same  came  due, 
from  completing  same ;  that  notwithstanding 
it  caused  notice  to  be  served  upon  appellee, 
prior  to  November  19th,  advising  its  officers 
tbat  it  .would  quit  unless  full  payment  was 
made,  appellee  neither  paid  or  tendered  pay- 
ment of  the  amount  claimed  due;  and  that 
on  account  thereof  it  was  Justified  in  aban- 
doning said  contract  The  petition  further 
alleges  that  appellant  was  entitled  to  $5,130.- 
81  as  compensation  for  extra  material  and 
labor,  that  It  had  received  payment  in  the 
sum  of  $22,009.15,  and  that  the  above  balance 
was  due  and  unpaid. 

The  contract  between  the  parties  provided 
tbat  payments  should  be  made  as  nearly  as 
possible  on  the  8th  of  each  month  as  the 
work  progressed  In  an  amount  equal  to  85 
per  cent  of  all  material  wrought  into  the 
building  and  material  accepted  and  on  the 
building  site,  not  exceeding  $2,000  In  value, 
and  the  balance  30  days  after  the  expiration 
of  the  date  on  which  the  buUding  was  com- 
pleted. Estimates  were  made  by  Mr.  £lnunet 
superintendent,  in  accordance  with  the  pro- 
visions of  the  contract,  fbr  August  Septem- 
ber, October,  and  November.  Estimates  wmre 
also  made  by  the  representatives  of  appellant 
Payments  were  made  on  the  contract  a> 
follows : 
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August    12 $4,720  47 

September    13 2.127  98 

October  8 3,640  00 

October  15 2,500  00 

October  15,  to  subcontractor 2,600  00 

October  15,  to  subcontractor 400  00 

November  12 6,019  85 

According  to  estimate  of  appellee's  super- 
intendent. It  owed  appellant,  on  November 
8th,  $12,019.85 ;  and  according  to  appellant's 
estimate  the  amount  due  on  said  date  was 
$16,105.68.  ,  But,  as  above  stated,  appellee 
paid  $6,019.85,  leaving  a  balance  due  No- 
vember 19th  of  $6,000.  The  contract  provided 
for  the  settlement  of  disputes  respecting  the 
value  of  any  work  added  or  omitted  by  the 
contractor,  and  such  matters  as  might  arise 
In  relation  to  the  contract,  the  work  to  be, 
or  that  had  been,  done  or  performed  under 
it.  Or  In  relation  to  the  plans,  drawings,  and 
specifications.  Disputes  as  to  the  work  add- 
ed or  omitted  were  to  be  submitted  to  Charles 
Snyder,  and  as  to  the  other  matters  re- 
ferred to  Shattnck  &  Hussey,  architects, 
the  decisions  of  each  of  said  arbiters  to  be 
final  and  binding  upon  the  respective  par- 
ties; but  no  provision  was  made  In  the  con- 
tract for  settling  or  adjusting  disputes  aris- 
ing out  of  other  matters  than  those  above 
stated. 

Appellant  was  required  to  complete  the 
building  November  1st,  unless  the  time  was 
extended  on  account  of  a  general  strike, 
alterations,  fire,  or  other  action  of  the  ele- 
ments. It  is  argued  on  behalf  of  appellee  that 
appellant  was  in  default  November  1st,  not 
huvlng  completed  the  building  at  that  time 
as  required  by  the  contract,  and  that  the  de- 
iimnds  made  upon  It,  as  a  condition  preced- 
ent to  resumption  of  the  work  and  the  com- 
pletion of  tbe  building,  were  not  In  accord 
with  the  terms  of  the  contract,  but  contrary 
thereto  and  the  facts.  On  November  14, 
1910,  a  firm  of  attorneys  representing  ap- 
pellant wrote  the  ofBcers  of  appellee  a 
letter,  stating  that  work  would  cease  on 
November  16th  unless  api)ellee  compiled  with 
the  following  demands:  (a)  That  appellee 
adjust  certain  sums  due  as  extras  for  ex- 
cavating, demurrage,  delays,  extra  concrete 
and  rubble,  change  of  sewer,  and  other  mat- 
ters, exceeding  In  value  $3,000;  (b)  that  In 
the  future  monthly  estimates,  of  the  work 
be  made  by  the  architects,  or  the  estimates 
of  appellant  accepted  by  the  officers  of  ap- 
pellee. As  appellee  did  not  comply  with  tli- 
demands  made  by  appellant's  attorneys,  on 
the  19th  of  November  appellant  ceased  work 
and  abandoned  the  contract,  but  retained 
the  keys  and  continued  in  possession  of  the 
building  until  forcibly  removed  the  fore  part 
of  July,  1911. 

[1]  Many  authorities  are  dted  by  counsel 
for  appellant  to  the  effect  that  the  failure 
of  the  owner  to  make  payments  according,  to 
Ills  contract  Is  such  a  defia.alt  in  the  perform- 
ance of  Its  terms  as  to  Justify  the  contrac- 
tor In  rescinding  the  contract  and  brlug^lng 


suit  for  the  value  of  the  materials  fumidied 
and  work  and  labor  performed  upon  the 
structure.  Conceding  this  to  be  the  law,  is 
it  applicable  to,  or  controlling  in  thU  case? 
There  is  another  rule  applicable  to  the  re- 
scission of  c<mtractak  which  has  been  wdl 
stated  by  the  Supreme  Court  of  Oalifomla, 
as  follows: 

"The  rule  is  general  that  the  right  to  rescind 
a  contract  rests  only  with  the  party  who  is 
without  default.  One  party  cannot  •  •  • 
violate  the  contract  himself,  and  then  seek  a 
rescission  on  the  ground  that  the  other  party 
has  followed  his  example."  State  v.  McCauIey, 
15  Cal.  429;  Fairchfld-Gilmore-Wilton  Co.  v. 
Southern  Refining  Co.,  158  Cal.  264,  110  Pac. 
951;  American-Hawaiian  £ng.  &  Const.  Co.  v. 
Butler,  165  Cal.  497,  133  Pac.  281.  and  cases 
cited. 

The  building  In  question  was  to  be  com- 
pleted by  November  1st,  and,  as  above  stated, 
appellant  abandoned  work  November  19th, 
without  having  completed  the  same,  so  that, 
unless  time  was  extended  by  the  owner,  or 
it  was  excused  upon  some  other  ground, 
then  appellant  was  In  default,  and  the  rule 
last  stated)  Is  to  be  applied.  Counsel  for 
appellant  seek  to  excuse  its  failure  to  com- 
plete the  building  within  the  time  specified 
upon  the  ground  that  delays  lesnlted  be- 
cause of  controversies  between  the  represent- 
atives of  appellant  and  superlntendrait  of 
appellee,  consuming  at  least  six  weeks  of  the 
time,  and  that  other  delays  resulted  from 
different  causes  for  which  appellant  was  not 
to  blame. 

Appellant  quit  work  upon  the  building  the  - 
3l8t  of  May,  and  did  not  resume  work  until 
the  fore  part  of  July.  The  reasons  assigned 
for  quitting  work  at  this  time  are  that  a  con- 
troversy arose  with  reference  to  extra  work ; 
that  appellee's  superintendent  refused  to  give 
written  orders  for  extras,  as  provided  by  the 
contract;  that  brick  shipped  had  not  been 
approved  by  theardiltect;  tliat  some  crush- 
ed stone  taken  on  the  ground  by  appellant 
had  been  rejected  by  appellee's  superintend- 
ent; that  its  officers  refused  to  submit  mat^ 
tera  for  decision  to  the  architect,  but  insisted 
that  Its  superintendent  was  competent  to  pass 
upon  the  matter.  The  superintendent  testi- 
fied that  nothing  was  snld  to  him  by  the  rep- 
resentatives or  appellant  about  quitting  work, 
and  the  officers  of  appellee  were  not  previ- 
ously advised  of  appellant's  Intention,  or  the 
purpose  tor  which  It  ceased  work  at  this 
time. 

It  appears  from  the  evidence  that  there 
was  a  controversy  with  reference  to  a  car- 
load of  crushed  ro<A  and  also  some  brick; 
that  some  Inferior  material  had  been  wrought 
Into  the  building.  The  matters  In  dispute 
were  finally  submitted  to  the  architect,  who 
decided  that  appellee's  superintendent  was 
right  as  to  the  crushed  rock,  that  appellant 
was  sedctng  to  use  inferior  brick  In  the  struc- 
ture, and  required  appellant  to  remove  day 
from  the  crudied  rode,  and  condemned  some 
of  the  brick  that  It  was  seeking  to  build 
into  the  structure.    There  was  also  some  oon- 
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trareraj  from  time  to  time  In  regard  to  cer- 
tain materials  furnished  and  labor  performed 
b;  appellant  for  whlcb  it  claimed  pay  as 
extras.  The  evidence  shows  that  the  mem- 
bers of  appellant  construction  company  were 
erperlenced  contractors  and  builders,  neces- 
sarily thoroughly  familiar  with  the  plans 
and  spedflcatlMis  of  the  architect,  knew  and 
understood  the  kind  and  character  of  the  ma- 
terial required  for  the  structure  in  question, 
and  could  not  hare  been  ignorant  of  the  fact 
tliat  the  crushed  rock  and  some  of  the  brick 
used  prior  thereto,  and  on  the  ground  May 
31st  for  use,  were  not  as  were  required  by 
the  specifications. 

It  is  doubtful  whether  the  controversy  over 
the  matters  above  referred  to  required  ap- 
pellee, under  the  contract,  to  submit  same  to 
the  architect  for  decision.  In  any  event,  in 
so  far  as  the  same  related  to  the  brick  and 
cru-shed  rock,  it  was  quite  clear  that  the  de- 
cision of  the  architect  was  not  necessary. 
The  contract  provided  that  Mr.  Emmett 
would  act  as  superintendent  of  the  work  on 
the  building  for  appellee,  and  he  had  the 
rl^t  to  forbid  the  use  of  material  in  the 
building  which,  it  was  patent,  was  not  as 
spedfled  by  the  architect. 

[2]  So  far  as  the  controversy  related  to  pay 
for  certain  extras,  the  wortc  was  not  far  ad- 
vanced upon  the  building,  and  there  was  no 
apparent  reason  why  the  same  should  be  sus- 
pended or  abandoned  on  account  thereol 
This  was  a  matter  that  could  well  have  been 
settled  at  any  time  In  the  future.  The  record 
foils  to  disclose  tacts  which  justified  appel- 
lant in  suspending  work  at  the  time  in  ques- 
tion, so  that,  unless  the  time  for  completing 
the  building  was  extended  by  agreement,  ap- 
pellant was  in  default  by  falling  to  complete 
the  building  on  or  before  November  1st.  We 
cannot  find,  under  the  evidence,  that  the  of- 
ficers of  appellee  agreed  to  extend  the  time 
for  the  completion  of  the  building.  On  the 
contrary.  It  appears  from  the  evidence  that 
the  r^reaentatlves  of  appellee  decUned  to 
enter  into  an  agreement  to  extend  the  time, 
giving  as  one  reason  that  such  extension 
would  avoid  the  bond  given  by  the  contractor 
to  secure  the  f&Ithful  performance  of  the 
terms  of  the  contract  Being  in  default,  ap- 
pellant was  not  in  a  position,  on  November 
19th,  to  readnd  the  contract  on  account  of 
the  failure  of  appellee  to  make  strict  pay- 
ments In  accordance  with  the  terms  of  its 
contract. 

Furthermore,  appellant  had  no  right  under 
its  contract  to  demand  that  monthly  esti- 
mates as  to  the  work  and  labor  performed 
and  materials  furnished  be  made  by  the  ar- 
chitects, or  that  its  estimates  be  accepted, 
for  the  reason  that  the  contract  provided  that 
the  estimates  were  to  be  made  by  Mr.  Em- 
mett, superintendent;  nor  had  it  a  right  to 
donand  payment  for  extras  to  which  It  was 
not  entitled  as  a  condition  precedent  to  its 
owtlnulng  the  work  after  It  should  have 
been  completed.    Mr.  M.  W.  Ellis,  called  as 


a  witness  on  bdialf  of  appellee,  testified  that 
he  was  present  at  a  meeting  of  the  officers  of 
appellee  after  work  was  suspended  the  first 
time,  at  which  several  representatives  of  ap- 
pellant were  present,  and  that  Mr.  Young, 
as  spokesman,  stated  that  appellant  would 
proceed  with  the  building  If  appellee  would 
allow  the  payment  claimed  as  extras  for  ex- 
cavating, approve  the  building  as  far  as  com- 
pleted, discharge  Mr.  Emmett  as  superin- 
tendent, pay  It  for  work  dona  up  to  that  time, 
waive  the  provision  of  the  contract  for  $16 
per  day  liquidated  damages  for  each  day  aft- 
er November  1st  that  the  building  remained 
uncompleted,  and  permit  the  architect  to  pass 
upon  all  questions,  instead  of  the  superin- 
tendent; so  that,  apparently,  the  demands 
and  conduct  of  appellant,  commencinis  short- 
ly after  work  began,  were  not  calculated  to 
inspire  confidence  on  the  part  of  the  officers 
of  appellee,  but  rather  Indicate  a  disposition 
to  avoid  carrying  out  strictly  the  terms  of  its 
contract. 

However,  it  Is  claimed  by  appellant  that 
at  or  about  the  time  it  resumed  work  In  July 
a  tacit  agreement  was  made  with  the  offi- 
cers of  appellee  that  the  time  would  be  ex- 
tended for  six  weeks.  This  Is  specifically 
denied  by  all  of  the  officers  named.  It  la 
not  contended  that  appellant  did  not  have 
a  right,  under  its  contract,  upon  complying 
therewith,  to  demand  payment  of  the  month- 
ly Installments  in  strict  accordance  with  Its 
provisions;  but,  at  the  time  it  quit  work 
according  to  reasons  assigned  therefor  by  its 
attorney,  it  was  not  alone  because  of  the 
failure  to  pay  the  installments,  but  because 
it  apparently  desired  to  coerce  appellee  to 
pay  it  a  sum  of  money  not  due  and  obtain 
terms  more  beneficial  than  those  expressed 
Ih  its  contract,  that  It  abandoned  the  woric. 
It  had  agreed  to  carry  out  the  contract  ac- 
cordSng  to  Its  true  spirit,  meaning,  and  in- 
tent, and  to  do  the  work  to  the  full  and 
complete  satisfaction  of  appellee's  superin- 
tendent. Tills  it  did  not  do.  No  evidence 
was  offered  to  show  that  appellee's  super- 
intendent was  unfair  or  unreasonable  In 
what  he  did  to  have  the  building  construct- 
ed out  of  the  material  specified  and  accord- 
ing to  the  plans  of  the  architect. 

It  Is  our  conclusion  that  the  lower  court 
was  right  in  its  holding  that  appellant  did 
not  excuse  its  failure  to  complete  the  build- 
ing by  the  time  specified  In  its  contract 

II.  Evidence  was  offered  upon  the  part  of 
appellant  for  the  purpose  of' showing  that 
the  building  should  have  been  completed  at 
a  much  less  cost  than  was  expended  by  ap- 
pellee in  completing  same.  W.  J.  Zltterall, 
who  had  had  22  years'  exi)erlence  as  a  gen- 
eral contractor,  testified  that  he  made  an 
estimate  of  the  cost  of  completing  the  build- 
ing, and  found  that  It  could  be  completed  for 
?16,631;  Adolph  Proskauer,  architect  and 
civil  engineer,  with  14  years'  experience,  tes- 
tified that  according  to  his  estimate,  it  could 
have  been  completed  for  $13,d3&26;    while 
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W.  L.  MaxBon,  anotber  experienced  contrac- 
tor, It  is  claimed,  offered  to  furnish  all  la- 
bor and  materials  necessary  to  complete  the 
bnlldlng  for  the  sum  of  $16,500.  On  behalf 
of  appellee,  it  Is  claimed  that  the  latter  de- 
clined to  enter  into  a  contract  guaranteeing 
to  complete  the  building  for  the  estimated 
amount  The  testimony  offered  on  behalf  of 
appellee  fixed  the  cost  of  completing  the 
building  at  $25,561.22.  Appellant  contends 
that  this  amount  is  grossly  excessive,  and  in- 
cludes certain  specific  items  not  properly  al- 
lowable as  expense  against  It. 

The  conrt  allowed  appellant  the  full 
amount  of  the  contract  price,  plus  $1,410.50 
allowed  as  extras,  or  a  total  of  $57,884.50, 
charging  against  this  sum  the  amount  paid, 
$22,009.15,  damages  amounting  to  $2,925,  cost 
of  completing  building,  $23,561.22,  and  render- 
ed judgment  for  the  balance  due  plaintiff  of 
$9,389.13,  with  interest  thereon  at  6  per  cent 
from  July  20,  1911,  to  the  date  possession 
of  the  building  was  surrendered  to  and  re- 
ceived by  the  owner,  amounting  to  $1,583.63, 
making  the  total  amount  due  for  which  Judg- 
ment was  entered  $10,972.76.  Several  sub- 
contractors filed  liens  and  intervened  In  this 
suit.  The  court  found  the  aggregate  of  their 
claims,  with  costs  taxed,  to  be  $12,622.97,  and 
entered  Judgment  upon  each  respective  claim 
for  the  amount  due,  and  decreed  that  the 
amount  found  due  appellant  be  first  applied 
to  the  payment  of  the  claims  found  of  the 
intervening  subcontractors. 

[31  The  contract  contained  no  provision  re- 
specting the  completion  of  the  building  in 
case  of  the  failure  of  the  contractor  to  com* 
plete  the  same.  Under  these  circumstances, 
appellee  had  the  right  to  complete  the  build- 
ing and  charge  the  reasonable  cost  and  ex- 
pense thereof  to  appellant  That  this  is  the 
true  rule  seems  to  be  conceded;  bat  see  Page 
&  Son  V.  Grant,  127  Iowa,  249,  103  N.  W.  124, 
and  Ludowid  Caladon  Co.  v.  Independent 
School  District,  169  Iowa,  669, 149  N.  W.  845. 

Appellant  undertook  to  show  that  before 
Its  abandonment  of  the  contract  it  had  paid 
out  for  labor  on  the  building  $16,082,  for  ma- 
terial $16,500,  and  miscellaneous,  expense  $1,- 
815;  that  It  still  owed  subcontractors  about 
$12,000,  and  was  entitled  to  be  paid  for  ex- 
tras in  the  sum  of  $5,130.81.  Appellee  sub- 
mitted a  full  and  complete  itemized  state- 
ment of  all  labor  and  material  going  to 
make  up  the  amount  claimed  to  have  been  ex- 
pended by  it  In  completing  the  building.  Ap- 
pellant has  failed  to  i)olnt  out  that  any  ma- 
terial was  used  or  charged  that  was  not 
necessary  to  complete  the  building  according 
to  the  plans  and  specifications;  but  it  is 
claimed  that  an  unreasonable  time  was  oc- 
cupied In  doing  the  work,  that  labor  was 
employed  by  the  day.  Instead  of  by  contract, 
and  that  it  could  have  been  done  cheaper  by 
contract  and  should  liave  been  done  for 
much  less  money. 

[4]  Appellant  having  abandoned  the  con- 
tract, appellee  was  hot  required  to  sabmit 


the  cost  of  completing  the  structure  to  com- 
petitive bidders,  nor  to  complete  the  same 
at  the  lowest  possible  cost,  but  had  the  right 
to  exiiend  such  sum  for  labor  and  material 
as  was  fairly  and  reasonably  necessary  to 
complete  the  structure  in  accordance  with 
the  contract  and  the  plans  and  specifications 
of  the  architect  It  is  not  shown  that  appel- 
lee did  not  expend  the  amount  claimed  upon 
the  building.  Counsel  for  appellant,  though 
several  times  requested  to  do  so,  failed  to 
produce  or  offer  in  evidence  all  vouchers 
which  it  claimed  to  possess  showing  expens- 
es incurred  for  labor  and  other  Items.  How- 
ever, the  amount  claimed  to  have  been  ex- 
pended, added  to  the  expense  incurred  by 
appellee  In  completing  the  building,  greatly 
exceeded  the  contract  price.  This,  however, 
may  tend  as  well  to  show  that  appellant  en- 
gaged to  erect  the  building  for  an  inadequate 
price  or  that  it  was  mistaken  as  to  the  amount 
actually  expended  by  It,  as  that  the  cost  of 
appellee  of  completing  the  building  was  ex- 
cessive. 

[t]  Specific  items  allowed  by  the  trial 
court,  to  which  our  attention  Is  called  by  ap- 
pellant, are  $207.66  expense  of  Janitor;  $150 
per  month  allowed  the  secretary  of  defendant 
during  the  time  the  building  was  being  com- 
pleted, and  $6  per  day  paid  Emmett  as  sujier- 
intendeut  The  testimony  Is  that  the  Janitor 
was  kept  busy  at  odd  Jobs  by  the  superintend- 
ent; that  defendant's  secretary  kept  the 
books  of  account,  showing  all  expenditures 
made  by  appellee  in  completing  the  build- 
ing, the  time  of  the  workmen,  and  the  rate 
allowed  per  hour  for  each.  He  also  kept  an 
account  of  money  received  from  the  sale  of 
certain  material  that  was  on  the  premises 
when  appellee  took  possession,  and  that  was 
afterward  sold  by  it,  for  which  appellant 
was  given  credit.  Originally,  appellee's 
superintendent  was  i>ald  by  it;  but,  after 
the  abandonment  of  the  work  by  appellant, 
he  took  charge  of  the  work  of  completing  the 
building.  That  it  was  necessary  to  have  a 
superintendent  for  this  purpose  will  not  be 
denied.  It  does  not  appear  that  the  amount 
paid  the  parties  named  was  unreasonable, 
and  therefore  was  properly  charged  against 
appellant  by  the  court 

III.  Appellant  also  complains  of  the  allow- 
ance made  by  the  court  as  damages.  The 
allowance  was  In-accordance  with  the  pro- 
visions of  the  contract.  It  seems  to  be  con- 
ceded that  the  case  is  one  in  which  the  meas- 
ure of  damages  provided  by  the  contract 
should  be  applied.  In  view  of  what  has 
been  said  above,  the  conclusion  follows  that 
the  amount  allowed  by  the  court  is  fully  Jus- 
tified by  the  evidence,  and  should  stand. 

IV.  The  only  remaining  question  relates 
to  the  matter  of  extras.  This  question  In- 
volves a  technical  construction  and  interpre- 
tation of  the  plans  and  specifications  of  the 
architect.  We  have  gone  over  the  evidence 
regarding  each  of  the  several  Item's,  and 
checked  the  same  with  the  finding  of  the 
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trial  Gonrt  In  detalL  Some  18  days  were 
occupied  In  the  trial  of  this  case.  Tbe  court 
saw  tbe  witnesses  and  beard  tbe  testimony, 
held  tbe  matter  under  advisement  for  sev- 
eral months,  and  we  are  not  disposed  to  in- 
terfere with  its  finding.'  Much  careful  and 
patient  consideration  was  evidently  given 
tbe  facts  by  tbe  court,  and  the  conclusion 
reached  Is  fully  Justified  by  tbe  evidence. 
Upon  an  examination  of  tbe  whole  record, 
we  reach  the  same  conclusion. 

For  the  reasons  pointed  out,  the  judgment 
of  tbe  lower  court  is  afiSrmed. 

Affirmed. 

6AYN0E,  O.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concur. 


CLARK  BROS,  et  al.  y.  WATSON  et  aL 

(No.  80738.) 
(Supreme  Court  of  Iowa.     June  20,  1917.) 

1.  Tenancy  in  Common  <g=>30  —  Relibvino 
Pkopisbtt  fbom  Mortoage  LntN — Contbibtj- 

TION. 

A  tenant  in  common,  relieving  the  common 
property  from  a  mortgage  Hen  for  the  benefit 
of  all  the  tenants  in  common,  is  entitled  to  con- 
tribution from  cotenantB  oat  of  their  interest 
in  tbe  common  property,  but  it  woald  seem  there 
can  be  no  right  to  contribution  until  payment 
by  the  one  claiming. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common.  Cent.  Dig.  K  96,  96,  98,  99.] 

2.  Tenancy  in  ComioN  «=»8— Pxtbohas*  of 
Cotenant's  Ihtbbxst. 

Tbe  purchaser,  at  judicial  sale  or  otherwise, 
of  the  interest  in  land  of  a  cotenant,-  takes  the 
place  as  cotenant  of  the  party  whose  interest  he 
buys. 

[Ed.  Nota— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  f  20.] 

3.  Tenancy  in  ComtoN  e=5>44— Lien  of  Co- 
tenant— Rioht  TO  Recordation. 

The  Hen  of  a  cotenant  paying  o£E  an  incum- 
brance on  the  common  property  is  not  one  enti- 
tled to  be  recorded,  and  a  party  purchasing  the 
interest  of  a  cotenant  takes  subject  to  equities 
between  the  cotenants. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  ig  133,  134,  136,  137.] 

4.  Sttbrooation  «=»7(1)— Right  of  Surety- 
Tenants  IN  Common— Statutes. 

Where  sisters,  tenants  in  common  of  land, 
executed  a  mortgage  thereon,  their  brother  re- 
ceiving the  proceeds  of  the  loan,  and,  on  the 
death  of  one  sister,  the  brother  inherited,  and 
executed  other  mortgages  on  the  land,  the  sur- 
viving sister,  in  an  action  to  foreclose  the  mort- 
gages  and  establish  Hens  and  priorities,  could 
not,  under  Code,  fS  3779,  3966,  3967,  be  sub- 
rogated to  tbe  rights  of  her  mortgagee,  to  the 
prejudice  of  the  brother's  subsequent  mortgagees, 
who  became  such  without  notice  of  the  equities 
in  her  favor. 

[Bd.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  (  17.] 

5.  Mortgaobs  «=9l86(5)— Puobitie»— NonoB 

— E^^1DENCB. 

Where  plaintiffs'  prior  mortgages,  executed 
in  1901  and  1903.  respectively,  were  not  record- 
ed until  shortly  after  discovery  of  a  bank's  mort- 
gage on  the  land,  executed  and  recorded  in  July, 
1905,  testimony  of  both  the  two  plaintiffs  that 
they  notified  the  bank  cashier  of  the  priority  of 


their  mortgages  before  the  ezecntion  ot  the 
bank  mortgage,  contradicted  by  testimony  of  the 
cashier  that  such  notice  was  after  execution  and 
record  of  the  bank  mortgage,  was  not,  in  view  of 
the  mortgagor's  insolvency,  etc.,  proof  of  actual 
notice  to  the  bank,  prior  to  execution  and  rec- 
ord of  its  mortgage,  of  that  satisfactory  charac- 
ter which   should  obtain  in   such  cases. 

Preston   and  Ladd,  JJ.,  dissenting. 

Appeal  from  District  Court,  Monroe  Coun- 
ty ;   Seneca.  Cornell,  Judge. 

Action  In  equity  to  foreclose  mortgages  and 
to  establish  liens  and  the  priority  thereof. 
There  was  a  decree  for  plalntifFs,  foreclosing 
the  mortgages  and  determining  the  priority 
of  liens  and  tbe  rights  of  tbe  parties.  Tbe 
defendant  cross-petitioner,  People's  Savings 
Bank,  appeals  from  the  finding  of  tbe  trial 
court  that  tbe  Hen  of  plaintlfts'  mortgages 
was  prior  to  that  of  said  appellant.  Mary 
El  Watson,  a  defendant  and  cross-petitioner, 
appeals  from  tbe  findings  of  the  trial  court, 
which  were  against  her.  A  more  detailed 
statement  as  to  tbe  Issues  and  facts  appear 
In  the  opinion.  Judgment  (159  N.  W.  761) 
modified  and  affirmed  on  rehearing. 

J.  C.  Mitcfaell,  of  Ottumwa,  and  N.  E. 
Kendall,  of  Albia,  for  appellant  Mary  E. 
Watson.  F.  D.  Everett  and  J.  C.  Mabry, 
both  of  .dlbla,  for  appellant  People's  Savings 
Bank  of  Albia,  Iowa.    John  T.  Clarkson  and 

D.  W.  Bates,  both  of  Albia,  for  appellees 
Clark  Bros.,  W.  Grant  Clark,  and  John  R. 
Clark. 

EVANS,  J.  Ihere  are  many  parties  de- 
fendant and  a  large  number  of  different 
claims  and  conflicting  Interests,  so  that  the 
record  Is  somewhat  complicated.  However, 
most  of  the  parties  seem  satisfied  with  the 
finding  of  the  trial  court,  and,  as  before 
Indicated,  but  two  appealed. 

1.  The  points  in  the  case  most  seriously 
argued,  and  perhaps  the  more  important  ones, 
are  the  points  raised  by  tbe  appellant  Mary 

E.  Watson  in  her  controversy  with  plaintiff 
and  some  of  the  other  parties  to  the  action. 
As  to  her  contention  the  pleadings  are  volu- 
minous. Plaintiffs  filed  their  petition  for 
foreclosure,  and  later  a  substituted  petition 
was  filed,  and  by  It  and  amendments  thereto 
A.  C.  Watson,  People's  Savings  Bank,  George 
L.  Hobb,  who  holds  a  mortgage  on  the  prop- 
erty, some  mechanic's  lienholders  and  judg- 
ment creditors  of  A.  C.  Watson,  including 
Robb  Bros.,  who  bold  a  judgment  against 
A.  C.  Watson,  and  appellant  Mary  B.  Wat- 
son were  made  defendants.  Plaintiffs  prayed 
ns  against  Mary  E.  Watson  that  the  money 
due  on  the  Robb  mortgage  later  referred  to 
should  be  made  from  ber  undivided  two- 
thirds  of  the  183%  acres  which  Is  referred 
to  in  the  record  as  the  "Irregular  tract,"  and 
sometimes  as  the  "home  farm,"  and  the 
same  relief  was  prayed  by  the  People's 
Savings  Bank  as  against  her  by  cross-i)eti- 
tlon.    Answering  these  cross-petitions,  Mary 
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B.  Watson  set  ont  the  facts  In  relation  to 
the  Hobb  mortgage,  which  will  be  more  fully 
stated  later,  and  by  way  of  cross-petition 
against  Clark  Bros.,  the  People's  Sayings 
Bank,  and  George  L.  Robb,  she  prayed  that 
her  cotenants'  undlTided  one-third  of  the 
irregular  tract  be  first  sold  in  satisfaction 
of  the  Bobb  mortgage,  and  that  her  undivided 
two-thirds  thereof  be  sold  only  to  satisfy  any 
deficiency  remaining  on  said  mortgage  after 
the  application  thereon  of  the  proceeds  of 
the  sale  of  her  cotenants*  undivided  one-third 
interest,  and  she  also  prayed  for  general 
equitable  relief.  It  will  be  noted  here  that 
Mary  E.  Watson,  by  her  pleadings  asked 
that  the  one-third  interest  be  first  exhausted, 
and  did  not  specifically  ask  for  contribu- 
tion or  subrogation.  The  questions  in  regard 
to  cont*ibution  and  subrogation  are  argued  by 
her,  and  it  is  claimed  that  she  has  stated  the 
facts  in  regard  to  the  matter  of  her  execut- 
ing the  Robb  mortgage  as  an  accommoda- 
tion for  her  brother,  defaidant  A.  C.  Wat- 
son, and  that  she  is  entitled  to  raise  such 
questions  under  her  plea  for  general  equitable 
relief.  Plaintiff  and  the  People's  Savings 
Bank  filed  replies  to  the  answer  and  cross- 
pleadings  of  Mary  E.  Watson,  denying  the 
facts  she  had  alleged,  and  claiming  that 
they  were  incumbrancers  for  a  valuable  con- 
sideration without  notice. 

About  the  year  1882,  tUs  appellant  and  her 
sister,  Rebecca  Watson,  botli  maiden  ladies, 
became  by  inheritance  from  their  deceased 
parents  the  owners  of  the  irregular  tract  of 
land  before  referred  to,  and  at  once  entered 
into  the  possession  and  occupancy  thereof; 
each  owned  one-half.  In  1885  the  two  sisters, 
who  were  free  from  debt  and  not  engaged  in 
any  business,  negotiated  a  loan  on  said  real 
estate.  When  this  loan  matured  in  1890  a 
new  loan  was  obtained  for  an  increased 
amount,  and  the  first  paid  off.  When  the 
second  loan  matured  in  1895  they  obtained 
the  money  to  discharge  it  by  executing  to 
the  EJqultable  Life  Insurance  C!ompany  a 
mortgage  for  $2,000.  The  mortgage  was  ex- 
tended from  time  to  time,  and  on  Jlay  11, 
1911,  it  was  assigned  to  George  I*  Robb,  and 
is  the  mortgage  Involved  In  this  action,  and 
is  referred  to  as  the  Robb  mortgage.  Robb 
was  also  interested  In  a  Judgment  against 
A.  C.  Watson  and  appellant  Mary  B.  Wat- 
son. This  will  be  referred  to  later.  After 
the  execution  of  the  Robb  mortgage  before 
referred  to  It  Is  alleged,  and  defendants  A.  C. 
Watson  and  Mary  R  Watson  so  testified, 
and  the  trial  court  so  found,  that  the  money 
procured  from  these  loans  was  solely  as  an 
accommodation  to  the  brother,  A.  C.  Watson, 
upon  his  promise  and  agreement  to  pay  the 
same  and  have  the  mortgage  canceled  and 
hold  bis  sisters  harmless,  and  that  the 
money  was  turned  over  to  him  and  used  by 
him  for  his  own  benefit;  no  part  of  It  was 
used  by  the  sisters  or  for  their  benefit.  About 
a  year  after  the  execution  of  this  Robb  mort- 


gage one  of  the  slaters,  Rebecca,  died  leaving 
to  Inherit  her  property  her  sister  Mary  £., 
the  appellant,  and  another  sister,  and  ber 
brother,  A.  0.,  so  that  oa  Rebecca's  death 
Mary  E.  became  th«  owner  of  an  undivided 
two-thirds  of  the  irregular  tract  Soon  after- 
wards A.  C.  obtained  the  other  sister's  one- 
sixth  interest,  and  thereby  became  vested 
with  the  undivided  one- third.  The  title  has 
so  remained  ever  since;  Mary  El.  owning  an 
undivided  two-thirds  and  her  brother,  A.  C„ 
the  owner  of  an  undivided  one-third.  Robb 
was  also  interested  in  a  Judgment  against 
Mary  E.  and  A.  C.  Watson  which  was  a  Hen 
on  lands  owned  by  them.  The  date  of  tbls 
Judgment  Is  March  6,  1906. 

In  addition  to  the  two  mortgages  before 
referred  to,  given  by  A.  O.  Watson  to  plain- 
tiffs, he  also  executed  to  them  another  mort- 
gage covering  the  irregular  tract,  and  which 
was  dated  February  18,  1906.  Plaintiff  also 
became  the  owner  by  assignment  of  another 
mortgage  executed  by  C.  A.  Watson  dated 
January  8,  1908,  covering  the  irregular  tract, 
and  another  mortgage  covering  the  same  tract 
dated  February  13,  1906.  TTiese  mortgages 
were  all  foreclosed  by  the  decree  in  this  case. 

The  real  question  in  the  case  is  whether 
the  Robb  mortgage  should  be  satisfied  out  of 
the  undivided  one-third  of  the  irregular  tract 
owned  by  A.  O.  Watson,  or  whether  it  should 
be  satisfied  in  whole  or  In  part  ont  of  the  un- 
divided two-thirds  interest  owned  by  Mary  E. 
Watson.  The  theory  of  appellant  Mary  B. 
Watson  was,  and  as  she  pleads  it  is,  that  the 
one-third  interest  should  be  first  exhausted 
because  she  was  only  a  surety  for  her  brother 
in  the  transaction  in  regard  to  the  Robb 
mortgage,  and  that  her  two-thirds  Interest  is 
liable  only  for  any  deficiency  and  claims  that 
the  decree  should  have  provided  that  she  l)e 
subrogated  to  the  mortgagee's  rights  for  any 
money  she  had  paid  or  might  be  required 
to  pay  as  such  surety,  and  claims  also,  in  ar- 
gument, that  because,  as  cotenant,  she  has 
now  paid  off  tw^thirds  of  the  amount  de- 
creed herein  to  be  due  on  tlie  Robb  mortgage, 
she  is  entitled  to  contribution.  It  should 
have  been  stated  before  in  regard  to  this  mat- 
ter that  it  appears  that  since  the  decree  was 
rendered  an  ^ecution  was  issued  and  ber 
two-thirds  interest  levied  upon,  and  that 
thereafter  she  paid  to  the  sheriff,  under  pro- 
test, the  sum  of  $1,629.46.  The  trial  court 
stated  in  deciding  the  case  tliat  appellant 
Mary  E.  Watson,  because  the  Robb  mortgage 
was  a  mere  accommodation  by  appellant 
Mary.  B.  and  her  sister  for  the  brother,  A.  C. 
Watson,  would  be  entitled  to  the  relief  she 
asks  for  in  some  form  bnt  for  the  fact  that 
other  mortgages  had  been  given  by  A.  G. 
Watson  on  the  undivided  one-third  interest 
to  plaintiffs  and  others,  but  found  as  a  fact 
that  the  parties  holding  such  mortgages  on 
the  one  third  Interest  had  no  notice  of  the 
secret  arrangement  between  A.  C.  Watson 
and  tbe  aisters  tbat  the  Bobb  mortgace  wai 
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an  accommodatlait,  and  that  therefore  appe- 
lant Mary  £.  Watson  having  a  lien  of  which 
mortgagees  had  no  notice,  and  the  mortga- 
gees having  a  lien  by  reason  df  their  mortga- 
ges, It  became  a  qnestion  of  priority  as  be- 
tween these  two  Uenholders.  As  we  under- 
stand it  from  the  arguments  of  plaintiff  and 
the  appellant  bank,  they  make  no  serious  ob- 
jection to  appellant  Mary  E.  Watson  being 
subrogated,  provided  it  may  be  done  without 
prejudice  to  their  claims.  Their  contention 
is  that  because  they  had  no  notice  of  the  pri- 
vate agreement  betweai  A.  C.  Watson  and 
his  sisters,  their  dalms  are  still  prior,  while 
appellant  Mary  B.  contends  that  her  claim 
should  be  prior  regardless  of  the  question  of 
notice.  Under  the  record  we  hold  that  Mary 
IE.  Watson  may  be  subrogated  to  the  rights 
of  Bobb  under'  his  mortgage  for  the  amount 
of  money  paid  by  her,  but  not  to  the  preju- 
dice of  plaintU/s  or  the  People's  Savings 
Bank.  These  matters  will  be  taken  up  in 
thrfr  order. 

Ibe  trial  court  by  Its  decree  fiound  and 
decreed  that  the  Bobb  mortgage  was  the  pri- 
or and  paramount  lien  on  the  irregular  tract; 
that  two  of  the  Clark  mortgages,  the  cme  dat- 
ed March  1,  1901,  and  the  other  March  31, 
1903,  were  liens, on  A.  C.  Watson's  undivided 
one-third  of  said  irregular  tract,  prior  and 
superior  to  the  liens  of  any  of  the  defendants 
except  that  of  the  said  Hobb  mortgage,  but 
that  two-thirds  of  the  amount  due  on  the 
Robb  mortgage,  with  a  like  proportion  of 
costs,  should  be  made  by  a  separate  sale  of 
Mary  E.  Watson's  undivided  two-thirds  of 
the  said  tract,  and  that  whatever  should  re- 
main of  the  proceeds  of  said  sale  after  the 
payment  therefrom  of  said  two-thirds  should 
be  applied  to  the  payment  of  the  balance  of 
the  Bobb  Judgment ;  that  the  remaining  one- 
third  due  on  the  Robb  mortgage,  with  a  pro- 
portionate share  of  costs,  should  be  made  by 
a  separate  sale  of  A.  C.  Watson's  undivided 
one-third  of  said  tract,  and  that  whatever 
should  remain  of  the  proceeds  of  such  sale 
after  the  payment  therefrom  of  the  one-third 
due  on  the  Robb  mortgage  should  be  applied 
to  the  payment  of  the  amounts  due  on  the 
two  Clark  mortgages  before  referred  to  and 
the  mortgage  held  by  the  bank.  Other  pro- 
visions of  the  decree  in  regard  to  other  lien- 
holders  will  not  be  referred  to  because,  as  we 
understand  It,  the  finding  of  the  trial  court 
and  the  decree  as  to  other  Uenholders  are  not 
material  to  the  determination  of  the  points 
now  before  the  court. 

Appellant  argues  the  question  as  to  mar- 
shaling of  assets,  and  objects  to  that  being 
done,  but  the  trial  court  in  an  opinion  filed 
said: 

"I  am  of  the  opinion  tbat  the  doctrine  of  mar- 
shaliue  securities  cannot  be  invoked  against  the 
defendaiit  Mary  Wotson  in  this  case  by  the  cred- 
itors of  A.  C.  Watson,  because  her  property, 
Mught  to  be  appropriated  to  the  payment  of  this 
RW)b  mortgage,  does  not  belonK  to  the  common 
debtor  of  these  different  creditors.  •  •  • 
Marj?  Watson  is  not  a  debtor  of  ony  of  the 
creditors  of  A.  a  Watson  who  are  asking  that 
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her  property  be  charged  with  tiie  payment  of  all 
at  the,  Bobb  mortgage;  therefore  her  undivided 
two-thirds  interest  in  the  home  farm  should 
not  be  charged  with  more  than  Its  share  of  the 
Bobb  mortgage.  •  •  *  It  is  the  rule  in  this 
state  that  when  mortgaged  lands  are  sold  in 
several  tracts,  each  must  contribute  ratably  to 
the  satisfaction  of  the  mortgage  debt.  Marshal- 
ing securities  will  not  be  permitted  to  the  prej- 
udice of  third  persona." 

From  this  It  ai^ears  that  there  was  no 
marshaling  of  assets,  and,  this  being  so,  we 
deem  it  unnecessary  to  discuss  that  question. 
It  has  been  stated  before  that  the  date  of  the 
Robb  mortgage  was  In  1895,  and  the  court 
found  it  was  a  first  lien  upon  all  the  irreg- 
ular tract 

[1]  2.  It  is  undoubtedly  true,  as  coft tended 
by  this  appellant,  that  a  tenant  In  common, 
relieving  the  common  property  from  a  mort- 
gage lien  for  the  benefit  of  all  the  tenants 
in  common,  is  entitled  to  contribution  from 
cotenants  out  of  their  interests  in  the  com- 
mon property.  In  support  of  this  proposi- 
tion this  appellant  cites  30  Cya  47;  Oliver 
V.  Montgomery,  42  Iowa,  37;  Kobollska  v. 
Swehla,  107  Iowa,  124,  77  K.  W.  676;  Leach 
V.  Hall,  95  Iowa,  619,  64  N.  W.  790.  This 
appellant  claims  for  the  last  two  cases  tbat 
the  holdings  are  that  it  is  more  a  question 
of  contribution  than  subrogation.  They  con- 
tend that  the  only  substantial  difference  be- 
tween the  two  Is  that  the  former,  if  allowed, 
could  be  enforced  by  foreclosure,  while  the 
latter  can  only  be  by  partition,  or  perhaps 
under  peculiar  circumstances  by  an  equit- 
able action  for  contribution,  and  they  say 
that  as  a  lien  either  is  as  binding  and  ef- 
fectual as  the  other.  They  also  cite  on  the 
qnestion  of  contribution  the  case  of  McNa- 
mara  v.  McNamara,  167  Iowa,  479,  149  N.  W. 
642.  And  in  this  case,  had  appellant  Mary 
EX  Watson  paid  off  the  Robb  mortgage  before 
the  final  decree  was  ehtered  in  this  case, 
she  would  have  been  entitled,  at  least  as  be- 
tween herself  an'd  her  brother,  A.  C.  Wat- 
son, to  contribution.  We  do  not  understand 
that,  had  she  paid  off  incumbrances  on  the 
entire  common  property  owned  in  the  first 
place  by  her  and  bei  sister  and  later  by  her 
and  her  brother,  A.  C.  Watson,  she  would 
have  been  entitled  to  receive  from  her  broth- 
er all  she  paid,  but  only  his  proportion.  In 
other  words,  suppose  two  persons  together 
own  real  estate  upon  which  there  is  an  in- 
cumbrance of  11,000  and  one  of  them  pays 
It  off,  the  one  so  paying  would  be  entitled  to 
receive  from  the  other  ootenant,  not  |1,000, 
but  ^500,  the  proportion  of  each. 

It  seems  to  us,  though  we  may  be  mistak- 
en, that  counsel  for  this  appellant,  to  some 
extent  at  least,  confuses  the  doctrine  of  con- 
tribution of  one^s  proportion  of  an  incum- 
brance paid  off  with  the  claim  In  this  case 
that  there  was  an  agreement  between  A.'  a 
Watson  and  his  sisters  that  they  were  pro- 
curing the  money  for  Mm  as  an  accommoda- 
ti<m,  and  that  under  the  agreement  she  might 
be  entitled  to  receive  pay^  from  A.  C.  Watsoo 
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tor  the  entln  amonnt  But  this  appellant, 
up  to  the  time  the  decree  waa  rendered,  had 
not  paid  off  any  part  of  the  Robb  mortgage, 
and  it  would  seem  to  us  that  until  she  bad 
paid,  she  would  not  be  entitled  to  contrltm- 
tlon.  StlU,  again.  It  seems  to  us  that  by  the 
decree  the  trial  court  did,  in  effect  at  least, 
though  we  do  not  understand  that  the  court 
put  it  on  that  ground,  require  A.  O.  Watson 
to  make  oontrlbutlon  because  it  required  the 
<me-tiiird  interest  of  A.  0.  Watson  to  pay 
the  one-third  of  the  Bobb  mortgage  and 
Mary  B.  Watson  two-thirds.  These  pay- 
ments were  In  proportion  to  their  Interest 
in  the  property.  Coimsel  for  this  appellant 
say,  as  we  understand  it,  that  it  makes  but 
little  difference  to  them  whether  her  rights 
are  protected  under  the  doctrine  of  contribu- 
tion or  whether  because  she  was  surety  for 
her  brother  that  she  is  entitled  to  subroga- 
tion, or  under  the  statute  to  have  the  prop- 
erty of  the  principal  first  exhausted  before 
resorting  to  that  of  the  surety.  Other  sug- 
gestions occur  to  us  as  a  reason  why  this  ap- 
pellant may  not  now  have  contribution  a^ 
such,  but  it  seems  unnecessary  to  discuss 
this  question  in  further  detail. 

[2,3]  3.  It  Is  next  contended  by  this  appel- 
lant that,  as  between  themselves,  an  accom- 
modated party  and  the  party  rendering  the 
accommodation  stand  in  the  relation  of  prin- 
cipal and  surety,  the  former  the  principal 
and  the  latter  the  surety,  and  they  cite  in 
support  of  tbe  proposition  7  Cyc.  725,  726; 
..Etna  National  Bank  v.  Hollister,  55  Conn. 
188,  10  Atl.  550;  American  National  Bank  t. 
Junk  Bros.,  94  Tenn.  624,  30  S.  W.  753,  28  I* 
R.  A.  492.  Appellees  do  not  dispute  this  prop- 
osition, and  their  only  point  Is  that,  even  if 
this  be  true,  the  claim  of  this  appellant 
would  not  be  prior  to  their  regularly  execut- 
ed and  recorded  mortgage  liens;  they  hav- 
ing no  notice  of  the  private  arrangement  be- 
tween appellant  and  her  brother.  This  ap- 
pellant further  contends  that  under  sections 
3779,  3966,  and  3967  of  the  Code,  the  surety 
may  demand  that  bis  princiital's  property 
shall  be  first  sold  and  the  surety  sold  only 
to  make  up  any  remaining  deficiency,  and 
such  was  the  theoiy  upon  whldi  her  counsel 
seem  to  have  tried  their  case  in  the  district 
court  under  the  pleading  filed  by  tbem. 
Their  claim  was  that  they  were  entitled,  un- 
der these  provisions  to  the  statute,  to  have 
the  Judgment  rendered  show  that  she  was 
surety  for  A.  O.  Watson.  l%ey  also  claim 
that,  having  stated  tbe  facts  and  asked  for 
general  equitable  relief,  she  is  entitled  to 
subrogation  for  any  money  tliat  she,  as  sure- 
ty, may  bare  paid,  or  might  thereafter  be 
required  to  pay.  We  tbink  there  would  be 
force  in  this  appellant's  contention  at  this 
point  were  it  not  for  intervening  rights  of  the 
plaintiffs  under  their  mortgages.  The  ques- 
tion is  whether  the  mortgage  llenholders, 
not  having  any  notice  of  tbe  arrangement 
between  the  brother  and  siaten  as  to  tbe 


Bobb  mortgage,  should  be  pnjndlced  by  al- 
lowing Mary  E.  Watson  to  be  subrogated  to 
Bobb's  rights. 

Counsel  for  this  appellant  cite  no  cases 
on  this  question  of  notice  as  ai^Ued  to  tbe 
doctrine  of  subrogation.  They  do  claim, 
how«7er,  under  the  doctrine  of  oootributioa, 
tnat  a  tenant  in  common  Is  sdoed  of  each  and 
every  part,  that  he  holds  a  oontliigent  title 
to  all  the  parts,  and  cannot  be  divested  of 
such  title  until  all  equities  relating  ta  Ok 
tenancy  have  been  adjusted,  and  that  a  pur- 
chas»'  from  a  tenant  in  common,  though  lie 
purchases  for  a  valuaMe  consideration  with- 
out notice,  can  only  take  subject  to  tbe 
equities  of  the  other  tenant  or  tenants.  They 
cite  a  number  of  cases  from  other  jurisdic- 
tions, and  McNamara  v.  McNamara,  167 
Iowa,  479,  149  N.  W.  642.  But  these  cases, 
with  possibly  one  exception,  were  where  one 
had  purchased  the  interest  of  oae  ot  the 
cotenants  and  thereby  became  himself  a 
cotenant.  Such  was  the  situation  In  tbe 
McNamara  Oasa  That  case,  and  peiiiaps 
some  of  the  others  dted,  are  cases  where  the 
Interest  of  one  tenant  so  pui^ased  was  at 
judicial  sale,  and  under  sudi  circumstances 
the  doctrine  of  caveat  emptor  applies.  And 
in  that  case  the  contest  was  between  cotm- 
ants  themselves.  Tbe  purchaser  at  judicial 
sale  is  held  to  be  a  cotenant  In  place  of  tbe 
one  whose  Interest  he  had  purchased.  There 
was  no  question  in  that  case  such  as  is  pre- 
sented here.  Even  though  the  purchaser  of 
tbe  interest  of  a  cotenant  is  not  at  judicial 
sale,  the  purchaser  takes  the  place,  as  co- 
tenant,  of  the  one  whose  interest  he  buys, 
and,  as  held  in  the  McNamara  Case,  supra, 
the  lien  of  one  cotenant  paying  off  an  in- 
cumbrance on  the  common  property  is  not 
one  entitled  to  be  recorded.  In  such  a  case 
tbe  one  purchasing  such  Interest  purchases 
subject  to  equities  between  the  cotenants. 
In  the  instant  case  the  mortgagees  (plain- 
tiffs and  the  bank)  became  simply  llenholders 
on  tbe  one-third  Interest  of  A.  C.  WatstHi, 
and  were  not  purchasers,  and  did  not  beocHue 
as. such  mortgagees  tenants  in  common  with 
the  others.  They  were  simply  lienholders. 
The  mortgages  were  properly  recorded.  It 
seems  to  us,  as  contended  by  appellee,  that  it 
is  simply  a  question  of  priority  of  liens.  The 
mortgages  (plaintiff  and  Beetle's  Savings 
Bank)  being  properly  recorded,  this  appelant 
must  be  h^d  to  have  notice  of  tbem,  wliile 
plaintiffs  and  tbe  bank  had  no  notice  of  her 
claim  or  lien.  While  this  appellant  has  a 
lien  or  claim  against  her  brother,  A.  G.  Wat- 
son, we  think  she  is  not  entitled  to  have  it 
decreed  to  be  prior  to  the  liens  of  the  mort- 
grages  of  plaintiffs  and  the  bank.  Bat  for 
such  intervening  rights  her  ri^t  as  surety 
to  be  subn^ated,  even  in  advance  of  pay- 
ment by  her,  oould  be  protected  by  the  decree. 
City  of  Keokuk  v.  Love,  31  Iowa,  119 ;  Bank- 
ers' Surety  Co.  v.  Under,  166  Iowa,  486,  1S7 
N.  W.  496.    This,  of  oouisei  is  true  as  be- 
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.  tween  tids  appciQant,  hei^  brotber,  and  Robb 
u  to  Us  mortgage,  which  this  appellant  sign- 
ed, and  upon  which  she  concedes  she  Is  li- 
able. As  between  the  parties  she  woald 
doubtless  be  entitled  to  subrogation.  But  the 
question  in  this  case  is  whether,  nnder  this 
record,  she  is  entitled  to  such  relief  as 
against  third  persons  who,  without  notice, 
hsTS  rights  intervening.  No  cases  are  cited 
by  this  appellant  uiwn  this  proposition.  It 
is  contended  by  counsel  for  plalntlfls,  who 
are  the  only  ones  besides  this  appellant  who 
argue  the  question  of  subrogation,  that  the 
plaintiffs  were  not  in  privity  to  the  accom- 
m<>dation  contract  between  this  appellant 
and  her  brother,  and  that  the  surety  stat- 
utes before  dted  have  to  do  only  with  the 
parties  who  are  so  in  privity  to  the  contract; 
that  such  arrangement  cannot  affect  third 
persons  who  have  intervening  rights  with- 
out notice.  It  is  not  claimed,  and  could  not 
be  from  the  record,  that  plaintiffs  and  the 
bank  bad  any  notice  that  there  was  any  un- 
disclosed agreement  between  this  appellant 
und  her  brother  whi<^  would  create  the  re- 
lution  of  principal  and  surety.  They  seem 
to  have  relied  upon  the  record,  showing 
simply  a  mortgage  to  the  insurance  com- 
pany, and  took  their  mortgages  relying  there- 
on. 

Ag  before  stated,  tbegr  concede  that  as  be- 
tween Bobb,  this  appellant,  and  A.  C.  Wat- 
son, this  appellant  would  bare  the  right  to 
ask  that  the  Bobb  mortgage  be  satisfied  from 
the  undivided  one-third  from  the  irregular 
tract  owned  by  A.  C.  Watson,  but  that  as 
between  interveDing  rights  of  plaintiffs  and 
the  bank  who  have  mortgage  liens,  without 
knowledge  or  notice  of  the  arrangement, 
this  a]K)ellant  may  not  set  up  her  suretyship 
claim  as  a  prior  claim  to  that  of  the  plain- 
tiffs, and  they  say  the  real  question  Involved 
is  one  of  priority  of  liens  or  the  priority  of 
rights.  The  appellee  cites  no  authority  to 
fjustaln  this  contention.  The  very  author- 
ity dted  by  t^jpellant  (7  Cya  72!^  is  to  the 
effect  that  as  between  himself  and  the  i>arty 
aoeommodabed  the  accommodation  party  is, 
la  effect,  a  surety,  and  his  right  to  recourse 
against  the  party  accommodated  is  that  of  a 
surety  against  his  principal  debtor.  Plain- 
tiff concedes  this  to  be  the  rule.  Plaintiff 
does  not  cite  any  authority  on  the  question 
as  to  the  rights  of  intervening  third  persons 
without  notice.  Upon  an  Independent  in- 
restigation  In  which  we  are  somewhat  lim- 
ited as  to  time,  we  find  this  doctrine  in  37 
Cye.  383 : 

"Sabroxation,  being  an  equity  springiDg  from 
the  relation  between  the  parties,  and  created 
tod  enforced  for  tlie  benefit  and  protection  of 
the  one  in  whose  favor  it  is  originated,  may  b« 
asserted  or  waived  at  pleasure,  eitlier  expressly 
or  by  implication,  but  not  to  the  detriment  of 
the  mbrogee's  creditors,  who,  in  tarn,  are  enti- 
tled to  anbrogation  to  bis  right  of  subrogation, 
and  may  be  assigned  and  enforced  by  the  as- 
tif^ee.  Tbe  ordinary  doctrine  of  estoppel  also 
applies.  Thus  the  equitable  right  to  substitution 
is  widved  by  tlie  oondact  of  a  would-be  subrogea 


in  urging  another  person  to  tiny  land  witbont 
disclosing  to  him  an  intention  to  assert,  in  an^ 
event,  any  sort  of  claim  to  it,  and  without  noti- 
fying him  of  tlie  existence  of  any  such  facts  or 
contingent  claim.  A  creditor  is  not  entitled  to 
subrogation  to  a  lien,  wliich,  but  for  his  own 
laches,  he  might  have  had." 

[4]  And  at  page  887,  same  vdome,  we  find 
this: 

"Th«  right  of  subrogation  is  one  of  equity 
merely,  and  due  diligence  must  be  exercised  ui 
aacertainint;  it.  Laches  in  taking  advantage  of 
the  right  will  forfeit  it;  and  subrogation  is  not 
allowed  in  favor  of  one  who  has  permitted  the 
equity  he  asserts  to  slee^  in  secrecy  until  tbe 
rights  of  others  would  be  injuriously  affected  by 
its  assertipn  and  enforcement.  Thus  a  surety 
who  for  an  unreasonably  loo^  time  has  permit- 
ted himself  to  appear  in  the  light  of  the  princi- 
pal debtor  cannot  be  subrogated,  to  the  preju- 
dice of  intervening  equities,  although  the  rule 
is  otherwise  where  there  are  no  supervenient  eq- 
uities; and,  where  the  rights  of  third  persons 
have  not  intervened,  it  baa  been  held  that  a  de- 
lay, short  of  tbe  statutory  period  of  limitations, 
will  not  bar  a  party  of  his  right  to  be  subrogat- 
ed to  the  rights  of  another." 

So  that,  while  as  between  the  parties  to 
the  accommodation  agreement,  this  appellant 
would  be  entitled  to  be  subrogated  to  the 
rights  of  Robb  because  of  the  suretyship  re- 
lation, it  is  quite  clear  that  as  to  the  plain- 
tiffs and  the  bank,  because  without  notice, 
and  because  this  appellant  permitted  herself 
to  appear  In  the  light  of  the  principal  debtor, 
in  that  the  record  showed  that  this  appel- 
lant, with  her  sister,  had  signed  the  Robb 
mortgage,  and  there  was  nothing  to  indicate 
to  plaintiffs  or  bonk  that  there  was  any  sure- 
tyship arrangement,  she  ought  not  to  be  per- 
mitted to  assert,  as  against  them,  her  >'intTp 
of  suretyship  and  ask  subrogation  to  their 
prejudice.  We  think  the  same  rule  would 
not  apply  to  the  Robb  Judgment  as  to  the 
Robb  mortgage. 

It  is  our  conclusion,  then,  that,  for  the 
reasons  given,  this  appellant  has  lost  or 
waived  her  right  of  subrogation  as  to  tbe 
plaintiffs  and  the  bank. 

[S]  4.  The  foregoing  Is  a  readoption  of  the 
opinion  of  Mr.  Justice  Preston  upon  tlie  orig- 
inal submission  of  the  case.  There  remains 
to  be  considered  the  question  of  priority  as 
between  the  plaintiffs'  mortgages  and  the 
mortgage  of  the  defendant  People's  Savings 
Bank.  Tbe  petition  for  rehearing  was  grant- 
ed on  this  point.  The  first  of  plaintiffs' 
mortgages  was  for  $6,100  and  was  executed 
on  March  1,  1901.  The  second  was  tor  $8,- 
900,  and  was  executed  on  March  3,  1903. 
These  mortgages  were  both  withheld  from 
tbe  record  until  December,  1908.  In  the 
meantime  a  part  of  tbe  real  estate  Included 
in  the  plaintiffs'  mortgages  was  mortgaged 
by  Watson  to  the  People's  Savings  Bank  on 
July  11,  1905.  This  mortgage  was  duly  re- 
cx>rded  two  days  later.  The  amount  thereof 
was  11,860.  The  plaintiffs  did  not  place 
their  mortgage  on  record  until  shortly  after 
the  discovery  of  the  mortgage  of  the  defend- 
ant bank.  Bight  of  priority  over  the  morC^ 
gage  of  the  defendant  bank  Is  predicated  up*' 
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on  the  dabn  that  prior  to  July,  1905,  the 
plaintiffs  had  notified  Castner,  the  cashier  of 
the  defendant  bank,  of  the  existence  of  their 
mortgages.  This  part  of  the  plalntlfTs'  case 
Is  stated  sncclnctly  In  the  written  opinion  of 
the  trial  court,  as  follows: 

"In  this  case  the  plaintiff  nndertoolc  to  prove 
notice  to  the  bank  of  the  existence  of  their 
mortgages,  before  the  date  of  the  execution  of 
the  bank  mortgage.  Both  plaintiffs  testify  to 
conversations  with  Castner,  the  cashier  of  the 
bank,  had  before  the  date  of  the  bank  mortgage, 
in  which  said  cashier  was  told  that  plaintiffs  had 
morl^ageB  covering  all  the  real  estate  owned  by 
Alexander  C.  Watson.  The  cashier  denies  hav- 
ing the  talk  with  Grant  Clark ;  admits  the  con- 
versation with  John  R.  Clark,  in  substance,  but 
fixes  the  time  as  after  the  bank  mortgage  had 
been  executed  and  recorded.  All  three  of  these 
witnesses  appear  to  be  credible,  with  equal  op- 
portunity of  knowing  and  remembering  the  mat- 
ters testified  to,  and  the  testimony  of  the  plain- 
tifEs  appears  as  reasonable  as  that  of  the  cash- 
ier. I  am  of  the  opinion  that  the  contention  of 
the  plaintiffs  at  this  point  is  sustained  hy  the 
weight  and  preponderance  of  the  evidence,  tak- 
ing into  consideration  all  the  facts  and  circum- 
stances of  the  case,  as  shown  by  the  evidence." 

It  will  be  seen  from  the  above  that  the 
plaintiffs  had  the  advantage  of  two  witnesses 
In  their  behalf  against  one  in  behalf  of  the 
defendant  Ordinarily  this  count  would  fur- 
nish ground  for  claiming  a  preponderance  for 
the  plaintiffs.  It  should  not  be  overlooked, 
however,  that  the  plaintiffs  are  witnesses  in 
their  own  behalf.  The  fact  testified  to  by 
them  is  one  of  controlling  Importance,  and 
rests  upon  their  indefinite  recollection  of  a 
casual  conversation  which  is  alleged  to  have 
occurred  10  years  prior  to  the  time  of  the  giv- 
ing of  their  testimony.  There  are  circum- 
stances appearing  in  evidence  of  considerable 
significance,  and  these  should  be  considered 
with  great  care  in  weighing  the  credibility 
of  this  conflicting  testimony.  The  statute 
provides  a  very  simple  method  whereby  a 
mortgagee  may  protect  his  priority  of  lien 
against  all  subsequent  purchasers  by  simply 
filing  the  same  for  record.  The  operation  of 
the  statute  when  compiled  with  works  equi- 
tably to  the  protection  both  of  the  mortgagee 
and  of  the  public.  For  some  reason  the 
plaintiffs  did  not  avail  themselves  of  the 
recording  statute.  Though  pressed  for  a 
reason  upon  the  witness  stand,  they  gave  no 
explanation  why  their  mortgages  were  not 
recorded.  The  only  fair  inference  that  can 
be  drawn  from  the  evidence  is  that  they 
preferred  not  to  record  them,  and  that  they 
intentionally  withheld  them.  Watson,  the 
mortgagor,  was  Insolvent  He  had,  however, 
several  hundred  acres  of  land' all  of  which 
was  Incumbered  and  all  of  which  was  includ- 
ed In  the  plaintiffs'  mortgages.  His  so-call- 
ed "home  place"  consisted  of  183  acres  of 
v^ilch  Watson  was  the  owner  of  only  an  un- 
divided one-third.  The  remaining  two-thirds 
was  owned  by  his  sister.  Botn  brother  and 
sister  occupied  the  tract  together  as  a  home. 
Watson  understood  that  his  interest  in  the 
"home  place"  was  not  included  in  the  Clark 
mortgages.  He  testified  that  such  was  his 
anderstandinc  with  the  plaintiffs;   that  the 


plaintiffs  drew  tbe  mortgages  end  advised 
Watson  that  they  did  not  Include  the 
"home  place,"  and  that  be  signed  tbe  same 
without  reading.  This  testtmony  was  not 
denied.  Watson  in  good  faith  informed 
Castner  that  his  interest  in  the  "home  place" 
was  clear  except  a  $2,000  mortgage  to 
Robb.  Castner  examined  tbe  public  records, 
and  found  the  title  to  be  in  the  condi- 
tion thus  represented.  In  reliance  thereon 
he  parted  with  full  consideration  for  tbe 
mortgage  taken  by  him.  It  is  undisputed 
that  after  the  mortgages  of  both  parties  bad 
been  recorded  there  was  more  or  less  con- 
versation and  negotiation  between  them  con- 
cerning a  proposed  sale  of  one  to  the  other 
of  their  securities.  The  substantial  differ- 
ence of  the  testimony  between  tbe  parties  is 
that  the  plaintiffs  claim  these  negotiations 
began  before  July,  1905;  whereas  the  de- 
fendant claims  that  they  began  after  the 
recording  of  the  mortgages  when  the  con- 
flict of  interest  between  them  was  apparent. 
Although  the  plaintiffs  testify  that  conversa- 
tions were  had  prior  to  July,  1905,  they  are 
unable  to  flx  tbe  event  within  a  less  space 
of  time  than  18  months;  nor  are  they  able 
to  show  any  satisfactory  reason  why  such 
negotiation  should  occur  in  the  absence  of 
apparent  conflict  of  interest  between  them. 
No  explanation  is  given  why  the  plaintiffs 
should  prefer  to  hold  their  mortgages  from 
public  record  and  yet  be  willing  to  publish 
their  existence  orally.  No  business  relations 
appear  ever  to  have  been  had  between  the 
plaintiffs  and  Castner.  THiey  do  not  appear 
ever  to  have  done  any  business  previously 
with  tbe  defendant  bank.  The  evidence  In 
the  record  falls  to  disclose  a  satisfactory  rea- 
son why  the  conversation  claimed  by  plain- 
tiffs should  have  been  had  prior  to  July,  1905. 
We  think  their  direct  testimony  to  the  fact 
should  be  held  to  the  test  of  reasonableness 
in  the  circumstances  shown,  and  that  its 
credibility  should  be  doubted  if  it  fails  to 
meet  such  test.  There  is  much  In  the  atti- 
tude of  tbe  parties  as  disclosed  by  their 
pleadings  prior  to  the  trial  which  tends  to 
weaken  the  testimony  of  plaintiffs  on  this 
point.  This  action  was  begun  by  tbe  plain- 
tiffs in  July,  1913.  Tbe  defendant  answered 
December  18,  1013.  The  case  was  reached 
for  trial  on  February  2,  1915.  On  tbat  date 
plaintiffs  filed  a  pleading,  wherein  for  the 
first  tbne  they  charged  actual  notice  to  tbe 
defendant  bank.  Castner  was  not  at  that 
time  connected  with  the  defendant  bank,  nor 
was  be  then  a  resident  of  the  state,  but 
was  a  resident  of  the  state  of  Washington. 
Time  bad  to  be  obtained  for  the  taking  of  his 
testimony.  On  April  9,  1914,  tbe  plaintiffs 
iiied  a  pleading  In  the  case  as  against  Mary 
E.  Watson,  as  follows: 

"That  plaintiff  holds  a  mortgage  upon  all  of 
the  real  estate  described  in  its  substituted  i)etj- 
tion,  including  tbat  part  of  the  premises  npon 
which  George  It.  'Robb  has  a  mortgage  which 
is  prior  to  plaintitft  mortgage,  including  the 
mortgage  of  the  People's  Saviiigi  Bank  wUch  is 


Digitized  by 


Google 


I»wg> 


KOXiAN.T.  OIiTKK 


4«9 


claimed  by  said  bank  to  be  prior  and  anperior  to 

the  mortgages  claimed  by  plaintiff  upon  the  same 
tract  of  srroiind.  Plaintiff  makes  the  answer  ot 
George  L.  Bobb,  and  also  the  answer  of  the  Peo- 
ple's Savings  Bank,  Exhibits  1  and  2,  respec- 
tively,  of  this  amendment  by  way  of  reference  to 
have  the  same  force  and  effect  as  if  rewritten, 
and  which  answers  are  filed  in  tbi4  proceedinc 
in  the  office  of  the  clerk  ot  the  district  court  oi 
Monroe  county,  Iowa.  Plaintiff  further  states 
that  the  George  L.  Robb  mortgage  is  a  lien  up- 
on the  interest  owned  by  Mary  B.  Watson  in 
and  to  the  premises  described'  in  the  answer  of 
George  L.  Robb,  Alexander  C.  Watson  hereto- 
fore being  the  owner  of  an  undivided  one-third 
(%)  interest  and  Mary  B.  Watson  the  owner  of 
an  undivided  two-thirds  interest  therein;  that 
the  remaining  portion  of  the  tracts  of  ground 
described  in  plaintiff's  petition  is  insufficient  to 
satisfy  plaintiffs  claim  and  if  the  entire  amount 
of  the  mortgage  of  George  L.  Robb  is  satisfied 
ont  of  the  interest  of  Alexander  C.  Watson  in 
the  premises  referred  to  iu  the  answer  of  George 
L.  Robb,  and  the  mortgage  of  the  People's  Sav- 
ings Bank  is  established  as  a  prior  lien  to  tlurt 
of  plaintiffs  in  and  upon  the  interest  of  Alexan- 
der C.  Watson,  the  properties  will  be  insuffi- 
cient to  satisfy  plaintiff's  claim." 

It  cannot  be  said  that  the  foregoing  plead- 
ing was  an  admission  of  the  priority  of  the 
mortgage  of  the  defendant  bank;  but,  in 
view  of  the  fact  that  the  plalntilTs  had  not. 
In  any  pleading  prior  to  February  2,  1915, 
alleged  any  notice  of  any  kind  to  the  defend- 
ant bank,  the  fair  implication  of  the  plead- 
ings as  a  whole  as  they  appeared  for  a 
period  of  18  months  prior  to  the  trial  was 
that  tlie  defendant's  mortgage  was  for  want 
of  notice  saperlor  to  those  of  the  plain- 
tiffs, nie  testimony  discloses  no  conduct  on 
the  part  of  Gastner  which  was  inconsistent 
with  his  testimony  on  this  subject,  where- 
as the  conduct  of  the  plaintiffs  was  In- 
consistent with,  their  testimony.  Taking  the 
case  In  all  its  circumstances,  therefore, 
we  think  the  testimony  in  behalf  of  de- 
fendants the  more  reasonable,  and  therefore 
the  more  credible.  We  reach  the  conclasicm 
that  the  proof  of  actual  notice  to  the  defend- 
ant prior  to  July  11,  1005,  Is  not  of  that  sat- 
isfactory character  which  should  obtain  in 
such  cases.  It  follows  that  priority  should 
have  been  awarded  to  the  defendant  bank, 
and  the  decree  below  will  be  modified  to  that 
extent.  In  all  other  respects  the  decree  be- 
low wUl  be  affirmed,  except  that  because  of 
the  holding  at  this  point  the  plaintiffs  and 
defendant  bank  wlU  change  places  as  to 
priorities  as  to  the  bank's  mortgage,  and,  to 
that  extent,  modified  and  affirmed. 

GAYNOR,  C.  J.,  and  WEAVER,  STEfVENS, 
and  SALINGER,  JJ.,  concur. 

tRESTON,  J.  I  dissent  from  paragraph 
4  of  the  opinion.  Briefly  there  were  two 
witnesses  for  plaintiffs,  to  one  for  the  bank 
on  the  question  of  notice.  This,  of  course.  Is 
not  always  the  criterion.  But  the  trial  court 
«iw  t3iem  and  stated  and  found  that  they 
were  of  equal  credibility.  They  were  equal- 
ly interested.  I  see  nothing  particularly  im- 
probable in  the  stoiy  of  the  two.  Further- 
more I  think  the  record  shows  that  plaintiffs 


had  been  carrylDff  Watson  tar  yean  in  his 
cattle  business,  and  that  this  was,  and  had 
been  for  years,  known  generally  in  the  com- 
munity and  that  Watson  had  mortgaged 
everything  to  plaintiffs.  We  have  a  rule 
that  we  give  some  consideration  to  the  find- 
ings of  the  trial  court.  I  see  no  reason,  in 
this  case,  to  bend  or  break  the  rule.  I  would 
affirm  on  all  points. 

LADD,  J.,  Joins  In  this  dissent. 


NOLAN  V.  OLTNN  et  aL    (No.  80746.) 
(Supreme  CJourt  of  Iowa.    Jnne  26,  19170 

Appeal  trma  District  Court,  Warren  County; 
W.  H.  Fahey,  Judge. 

Suit  to  aulQect  land  or  its  proceeds  to  the  sat- 
isfaction of  plaintiff's  judgment  resulted  in  a 
decree  against  defendant  Casady,  from  which 
both  defendants  appeal.  Later  plaintiff  also  per- 
fected an  appeal.    Affirmed. 

Berry  &  Watson,  of  Indianola,  and  John  A. 
Gnlher,  of  Wintyrset.  for  appellants.  Robbins 
&  Smith  and  A.  W.  Wilkinson,  all  of  Winterset, 
and  A.  V.  Froudfoot,  of  Indianola,  for  appellee. 

SALINGER,  J.  An  opinion  was  filed  in  this 
case  on  February  18,  1916,  which  affirmed  the  ac- 
tion of  the  trial  court  156  N.  W.  426.  The 
Slaintiff  obtained  a  Judgment  ajwlnst  defendant 
flynn  tar  $8,000.  This  judgment  was  reversed. 
See  163  Iowa,  146,  142  N.  W.  1029,  Ann.  Cas. 
1916C,  550.  Another  trial  was  had  and  judg- 
ment entered  against  Glynn  for  $7,500.  The  ob- 
ject of  this  action  is  to  subject  certain  lands 
transferred  by  Glynn  to  his  codetendant  Casady 
to  the  satisfactioa  of  this  Judgment  The  trial 
court  declined  to  give  plaintiff  the  full  relief 
asked,  but  subjected  the  land  to  the  extent  of 
the  difference  between  the  price  claimed  to  have 
been'  paid  by  Casad;  and  what  it  found  was  the 
value  of  the  land  sought  to  be  subjected.  As 
said,  we  have  affirmed  tliis  action.  A  rehearing 
was  granted.  We  adhere  to  the  former  opinion, 
156  N.  W.  426.  But  some  of  the  membem  of 
the  court  would  modify  the  Judgment  and  decree 
below  by  subjecting  the  lands  to  the  full  amount 
<^  plaintiff's  JudEment  with  intei^est  and  costs. 

It  would  b«  Idle  now  to  state  in  detail  why 
this  conclusion  is  now  reached  by  some  of  us. 
Host  of  the  reasons  are  found  in  said  opinim 
last  referred  to.  That  sets  out  many  badges  of 
fraud,  including  the  fact  that  the  land  was  con- 
veyed for  a  grossly  inadequate  price.  The  only 
thing  that  these  judges  add  is  that  upon  what 
is  found  in  said  other  opinion  the  same  did  not 
go  far  enough.  The  badges  of  fraud  including 
the  inadequacy  of  consideration  seem  to  them 
to  warrant  more  than  the  relief  beietofore 
granted.  That  is  to  say,  if  they  Justify  the  relief 
granted  below  and  affirmed  before,  they  justify  as 
well  what  we  would  now  do.  It  will  not  be  amiss 
to  point  out  in  this  oonnectioB  that  the  former 
opinion  lays  no  stress  for  one  thing  upon  the 
fact  that  the  trial  judge,  whose  action  we  have 
heretofore  fully  affirmed,  found  that  "defendant 
Glynn  by  these  conveyances  was  attempting  and 
intending  to  defraud  plaintiff  in  the  collection 
of  her  judgment" 

They  are  not  holding  there  is  any  direct  proof 
of  actual  fraud  on  the  part  of  defendant  Casady. 
The  law  recognizes  that  when  there  is  actual 
fraud  it  will  usually  be  impossible  to  have  direct 
proof  of  it.  Recognizing  this,  it  raises  a  con- 
elusive  presumption,  if  sufficient  circumstances 
called  badges  oi  fraud  are  in  ervidence,  that  equi- 
ty requires  takinir  a  conveyance  out  of  the  way 
of  a  creditor.  They  charge  no  one  with  ac- 
tual guilt,  but  simply  hold  that  such  measure 
of  proof  has  been  furnished  as  that  a  court  of 
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equity  mnst  remove  tbe  conveyance  as  an  ob- 
stacle to  collecting  a  just  debt 

The  majority  orders  that  the  ftirmer  opinion 
be  adhered  to. 

Affirmed. 

OATNOR,  O.  J.,  and  EVANS,  PRESTON, 
and  STEVENS,  JJ.,  conoarring.  WEAVER 
and  SALINGER,  JJ.,  dissent. 


STATE  V,   VANSCOY.     fNo.   31399.) 
(Supreme  Court  ot  Iowa.     June  25,  1917.) 

Appeal  from  District  Court,  Story  County: 
B.  F.  OumminKs,  Judge. 

"Not  to  be  officially  reported." 

Defendant  was  charRed  with  incest.  Court 
directed  tlie  jury  to  return  a  verdict  in  his  fa- 
vor.   The  state  appeals.    Affirmed. 

Geo.  Cosson,  Atty.  Gen.,  John  E^etcher,  Asst. 
.\tty.  Gen.,  and  Fred.  B.  Hansen,  of  Nevada, 
Iowa,  for  the  State.  C.  G.  Lee,  G.  A.  Under- 
wood, and  I.  R.  Meltzer,  all  of  Amea,  for  ao- 
pellen. 

PER  CURIAM.  The  state  appeals  in  this 
case,  but  no  question  of  law  requiring  the  de- 
cision of  this  court  is  Involved.  As  a  reversal 
would  be  of  no  value  to  the  state,  the  case  is 
affirmed. 

Affirmed. 

GATNOR,  C.  Jj  and  WBAVBJB,  PRESTON, 
and  STEVENS,  JJ.,  concur. 


IRWIN  V.  JETTER  BREWING  CO.  OF 
SOUTH  OMAHA.     (No.  19257.) 

(Supreme  Court  of  Nebraska.    June  2,  1917J 
fSvttaius  by  the  Court.) 

1.  JXTDOMEWT    4=>891  —  SATISPACmON   Of  OKE 

or  Several  JrooMKNTs— Effbct. 
Where  the  plaintifC  has  recovered  more  than 
one  judgment  for  the  same  injury  against  per- 
sons jointly  and  severally  liable  to  him  there- 
for, the  acceptance  of  satisfaction  of  any  one 
of  them  by  the  plaintifC  is  a  satisfaction  of  all 
the  others,  except  the  costs,  and  is  a  bar  to  any 
other  action  for  the  same  cause. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  1702,  1708.] 

2.  Apfkai.  and  £<bbor  9=9801— Jubisdictior 

or  SUPREICB  GOUBI^— PlKA  in  ABATEltENX. 

This  court  has  jurisdiction  to  entertain  a 
plea  in  abatement  by  reason  of  matters  happ«i- 
mg  after  the  appeal  to  this  court  has  been  per- 
fected. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  58.] 

Appeal  from  DiBtriot  Court,  Douglas  Coun- 
ty; Day,  Judge. 

Action  by  Edward  Irwin  against  the  Jetter 
Brewing  Company  ot  South  Omaha,  Neb. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Cause  remanded  to  district  court,  with 
directions  for  a  dismissal  on  defendant's 
payment  of  oosta. 

Maboney  &  Kennedy  and  Tale  C.  Holland, 
all  of  Omaha,  for  appellant  Wm.  R.  Pat- 
rick, of  South  Omaha,  and  C.  J.  Southard, 
of  Grand  Island,  for  appellee. 


CORNISH.  J.  The  plaintlft  to  this  action 
recovered  Judgment  against  Gould  &  Son,  con- 
tractors, for  Injuries  received  in  an  accident 
in  the  construction  of  a  bnildlne;  for  defend- 
ant.  Afterwards  he  commenced  this  actl<m 
against  defradant,  owner  of  the  real  eetate, 
for  the  same  injury,  on  the  statutory  ground 
making  owner  Jointly  and  severally  liable 
with  the  contract<»  fi>r  Injuries  received,  and 
recovered  the  Judgment  appealed  from. 
Pending  this  appeal  the  plaintiff  accepted 
paymmt  of  his  Judgment  against  (}oald  ft 
Son,  In  full  satisfaction  thereof,  as  shown 
by  the  records  In  that  case..  Defendant  made 
a  showing  of  these  facts  and  the  further  fact 
that  it  had  comm^ioed  action  in  equity  for 
the  cancellation  of  the  Judgment  In  this  ac- 
tion. It  asked  that  the  hearing  be  delayed 
until  the  hearing  of  the  action  In  equity  re- 
ferred to,  which  It  alleged  would  render 
further  hearing  of  the  action  In  this  court 
unnecessary.  This  court  entered  the  order 
that  this  actl&n  would  be  heard  when  reached, 
without  prejudice,  however,  to  the  right  of 
the  defendant  to  a  sbovrlng  upon  the  final 
hearing  that  the  damages  had  been  paid. 

Not  disputing  these  facts,  plaintiff  contends 
that  defendant's  remedy  Is  by  injunction,  and 
that  this  court  has  not  Jurisdiction  to  enter- 
tain this  sort  of  a  plea.  He  argues  that 
Judgment  In  this  cause  Is  subject  only  to 
reduction  In  the  amount  of  the  otbec  Judg- 
ment, and  that  In  any  event  the  defendant 
must  pay  the  costs  of  this  acti<». 

[1 , 2]  We  are  ot  opinion  that  it  Is  among 
the  Inherent  powers  of  a  court  having  Juris- 
diction of  a  cause  on  appeal  to  entertain  a 
plea  in  abatement  by  reason  of  matters  hap- 
pening after  the  appeal  has  been  perfected. 
Shold  V.  Van  Treeck,  88  Neb.  80,  128  N.  W. 
1134.  Why  should  further  hearings  be  had 
when  Indisputably  the  action  itself  is  at  an 
end,  and  the  controiversy  should  oeaaef 

The  satisfaction  by  the  plaintiff  of  the 
Judgment  obtained  by  him  against  Gould  & 
Son  operates  as  a  satisfaction  of  the  Judg- 
ment obtained  in  this  action,  except  costs 
up  to  the  time  that  the  Judgment  was  satis- 
fied. The  rule  Is  universal  In  this  country 
that,  where  a  party  Is  Injured  by  Joint  tort- 
feasors, or  persons  Jointly  and  severally 
liable  for  the  wrong,  he  may  «t  his  election 
sue  separately  one  or  both,  and  may  recover 
Judgment  against  each,  but  he  is  entitled  to 
but  one  satisfaction  for  the  Injury  done  him. 
Bryant  v.  Reed,  34  Neb.  720,  52  N.  W.  894; 
Fitzgerald  v.  Unitm  Stock  Yards  Co.,  89  Neb. 
393,  131  N.  W.  612,  33  L.  R.  A.  (N.  S.)  983; 
Sessions  r.  Johnson,  05  U.  S.  347,  24  U  Ed. 
506;  2  Black,  Judgments  (2d  Ed.)  ft  780,  78^. 

This  cause  is  remanded  to  the  district 
court,  with  directions  that  the  same  be 
dismissed  on  payment  by  defendant  ot  One 
costs  made  up  to  April  20,  1916. 
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DWOBAK  T.  SUPREME  LODGE  OF  WEST- 

ERN  BOHEMIAN  FBATEBNAL  ASS'N 

etaL    (No.  19502.) 

(Snpreme  Ooort  of  Nebraaka.    May  19,  1917.) 

(Syllalut  ly  the  Court.) 

1.  Insusance  <e=>691— Fobeigii  Benefit  So- 
ciETT— DoiRQ  Business  in  State— IiUOta- 
noNB. 

A  braefit  society  incorporated  in  another 
state  which  comes  into  tbia  state  in  order  to  do 
basiness  under  the  permission  granted  by  the 
laws  of  Nebraska  is  subject  to  tne  same  limita- 
tions and  restrictions  as  such  an  association 
organised  in  Nebraska. 

[Ed.  Note.— For  other  eases,  aee  Insurance, 
Cent.  mg.  H  182fr-18Sl.] 

2.  iNSUBANCa  ^s»712—VKi!rSRSAl,  Benefici- 

AHT  Absociation— Bbhefioxabieb  — What 

Law  Oovbbns. 
The  statute  of  Nebraska  Which  specifically 
prescribes  the  persons  to  whom  payment  of 
benefits  by  a  fraternal  beneficiary  association 
can  be  made  (Rev.  Bt  1913,  i  3298)  governs  in 
all  Nebraska  contracts.  The  law  of  the  domicile 
of  a  foreign  association  has  no  application  to 
such  contract. 

[Ed.  Note.— For  other  cases,  see  Instirance, 
Cent.  Dig.  H  173-176,  298,  1934.] 

Hamer,  J.,  dissenting. 

Appeal  from  District  .Court,  Douglas  Coun- 
ty;  Redick,  Judge. 

Action  by  Anton  Dworak  against  the  Su- 
preme Lodge  of  Western  Bohemian  FVatemal 
Association,  In  which  the  money  paid  Into 
court  by  the  Ajssociatlon  was  claimed  by  Ma- 
rie Dworak  and  others  and  by  William  Dwor- 
ak  and  othera  Judgment  for  William  Dwor- 
ak and  others,  and  plaintlCT  and  Marie  Dwor- 
ak and  others  appeal.    Affirmed. 

Nelson  C.  Pratt,  of  Omalia,  for  Anton 
Dworak.  Weaver  A  Giller  and  Louis  Berka, 
all  of  Omaha,  for  Marie  Dworak  and  others. 
Stout,  Rose  &  Wells,  of  Omaha,  for  WUllam 
Dworak  and  others. 

LETTON,  J.  Joseph  Dworak,  a  resident 
of  Nebraska,  became  a  member  of  the  de- 
fendant which  Is  a  fraternal  beneficiary  asso- 
ciation, organized  in  the  state  of  Iowa.  The 
certificate  provided  that  upon  his  death  the 
sum  of  $1,000  would  be  paid  to  his  wife, 
Marie  Dworak,  andl  his  stepchildren,  Milton 
Dworak  and  Stanley  Dworak.  He  died  and 
left  surrivlng  him  William  Dworak,  Joseph 
Dworak,  Carrie  Dworak,  now  Carrie  John- 
deit,  and  Arthur  Dworak,  bis  children  by  a 
former  marriage.  He  had  no  children  by  the 
second  marriage.  Hie  became  divorced  from 
his  wife,  and  ceased  to  reside  with  her  and 
her  children,  so  that  thereafter  none  of  the 
beneficiaries  were  members  of  his  family  or 
household.  Shortly  before  hia  death  he  des- 
ignated the  plaintiff,  Anton  Dworak,  hia 
brother,  as  beneficiary,  Instead  of  hia  former 
wife  and  her  children,  but  the  former  bene- 
ficiaries allege  that  this  was  not  done  In  ac- 
cordance with  the  by-laws  of  the  association, 
and  is  therefore  of  no  effect    This  action 


was  brought  by  ABt<m  Dworak  to  recorer  ttie 
proceeds  of  the  certificate.  Tlie  defendant 
association  admitted  the  indebtedness,  al- 
leged that  there  were  several  claimants  of 
tbe  fund,  and  iwld  the  money  into  oourt  for 
the  benefit  of  the  pereona  whom  the  court 
might  find  entitled  to  it  The  divorced  wife, 
Marie  Dworak,  and  her  diildren,  claimed  as 
beneficiaries  under  the  certificate.  The  «^l- 
drea  o£  the  Insured  In  their  answer  plead 
the  invalidity  of  the  assignment  to  plaintiff, 
set  forth  the  facts  as  to  the  divorce  of  Marie 
Dworak,  allege  that  neither  she  nor  the  other 
beneficiaries  were -members  of  the  family  of 
Joseph  Dworak  at  the  time  of  his  death  or 
for  a  long  time  prior  thereto,  and  were  not 
blood  relative*  or  dependent  upon- him,  that 
they  are  the  children  and  the  only  heirs  of 
the  Insured,  and  that  under  the  constitution 
and  by-laws  of  the  association  and  the  laws 
of  the  state  of  Nebraska  they  were  entitled  to 
the  amount  due  upon  the  oertlflcate. 

At  the  oral  argument  it  was  stated  by  coun- 
sel for  Anton  Dwcrak  that  his  cliait  was 
willing  that  the  fund  be  paid  to  the  children 
and  next  of  kin  as  was  adjudged  by  the  dis- 
trict court  This  relieves  the  court  of  the 
necessity  of  considering  the  validity  of  the 
attempted  change  of  ben^daries.  Tlie  only 
question  necessary  to  determine  la  whether 
the  statutes  of  Iowa  and  by-laws  of  the  a8so> 
ciatlcm  govern  the  disposition  of  the  fund,  wr 
whether  this  is  controlled  by  the  laws  of  the 
state  of  Nebraska.  If  the  former  apply,  the 
beneficiaries  named,  the  divorced  wife  and 
her  children,  are  entitled  to  the  money;  if 
the  latter,  the  children  of  Dworak  are  entl- 
Oed  to  it 

The  case  was  tried  upon  an  agreed  state- 
ment of  facta  In  addition  to  the  facts  here- 
inbefore stated.  It  appears  that  the  applicar 
tlon  for  membership  was  made  In  Omaha  and 
forwarded  by  the  officers  of  the  local  lodge  to 
Cedar  Rapids,  Iowa,  where  the  certificate  was 
made  out  and  signed  by  the  supreme  officers. 
It  was  then  forwarded  to  the  subordinate 
lodge  In  Omaha,  was  signed  by  the  officers 
of  the  local  lodge  In  Omaha,  and  delivered 
there  to  the  insured.  The  application  pro- 
vided that  the  certificate  would  not  be  ef- 
fective until  the  applicant  was  initiated  in 
the  local  lodge  and  the  certificate  delivered 
to  and  signed  by  the  applicant.  After  April, 
1910,  neither  Marie  Dworak  nor  her  children 
lived  with  the  Insured,  and  none  of  them  was 
a  blood  relative  of  or  dependent  upon  the  in- 
sured, nor  an  heir.  The  divorce  was  granted 
Marie  Dworai  in  February,  1911.  The  Iowa 
statutes  provide: 

"No  fraternal  association  created  or  ormnised 
onder  the  provisions  of  this  chapter  shall  issue 
any  certificate  of  membership  to  any  person 
under  the  age  of  fifteen  years,  nor  over  the  age 
of  sixty-five  years,  nor  unless  the  beneficiary  un- 
der said  certificate  shall  be  the  husband,  wife, 
r^ative,  legal  representative,  heir  or  legatee  of 
such  member."    Iowa  Code,  {  1S24 
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The  Supreme  Court  of  Iowa,  In  White  t. 
Brotherhood  of  American  Teomen,  124  Iowa, 
293,  09  N.  W.  1071,  66  L.  R.  A.  164,  104  Am. 
St.  Rep.  323,  2  Ann.  Caa.  350,  constralng  sec- 
tion 1824  of  the  Iowa  Code,  where  the  facts 
were  that  a  certlflcfite  was  Issued  by  a  fra- 
ternal association  "payable  to  a  certain  per- 
son by  name,  sneh  person  being  the  wife  of 
the  member  when  the  certlflcate  was  Issued. 
Subsequently  she  was  divorced,  and  the  mem- 
ber remarried,  but  made  no  change  of  bene- 
ficiary"— held  that  on  the  death  of  the  mem- 
ber the  first  wife  was  entitled  to  the  pro- 
ceeds of  the  certificate.  The  business  Is  con- 
ducted In  the  Bohemian  language.  The  arti- 
cles of  Incorporation  recite  as  one  of  the  ob- 
jects of  the  organization: 

"To  provide  for  the  creation  of  a  fand  of  as; 
sestmenta,  contributions  or  otherwise,  for  the 
purpose  of  paying  benefits  to  widows  and  chil- 
dren of  deceased  members  in  accordance  with 
the  constitution,  by-laws,  rules,  and  reflations 
that  are  now  in  force  or  that  may  from  time  to 
time  be  adopted  by  this  Supreme  Ix>dge." 

The  by-laws  provide  that: 

The  benefit  certificates  "among  other  contents 
must  contain  also  the  name  of  the  person  or  per- 
sons designated  as  heirs  by  the  insured  member 
who  have  to  be  members  of  the  family  or  related 
to  him  by  birth." 

Another  translation  Is: 

"This  insurance,  however,  can  be  only  in  fa- 
vor of  the  members  of  his  family,  or  blood  rela- 
tives, or  mutually  for  husband  or  wife,  or  per- 
sons dependent  on  the  member." 

£1, 2]  Section  94,  c.  43,  Comp.  St  1911  (Rev. 
St  1913,  t  3298),  which  was  In  effect  at  the 
time  the  certificate  of  Insurance  was  Issued 
and  al  the  time  of  the  death  of  Dworak,  pro- 
vides: 

"Payment  of  death  benefits  shall  only  be  made 
to  the  families,  heirs,  blood  relations,  affianced 
husband  or  affianced  wife  of,  or  to  persons  de- 
pendent upon  the  member." 

It  will  be  noted  that  in  Iowa  whether  a 
person  may  become  a  beneficiary  Is  determin- 
ed by  his  status  at  the  time  the  contract  Is 
entered  into,  but  In  this  state  the  law  con- 
trols to  whom  payment  shall  be  made  upon 
the  matured  obligation.  We  have  held  under 
a  lllte  state  of  facts  with  reference  to  the 
application  for  insurance,  the  conditions  for 
membership,  and  the  delivery  of  the  cer- 
tificate that  such  a  contract  was  entered  into 
in  Nebraska.  Pringle  v.  Modem  Woodmen  of 
America,  87  Neb.  548,  127  N.  W.  876;  Haas 
v.  Mutual  Life  Ins.  Co.,  90  Neb.  808,  134  N. 
W.  937,  Ann.  Cas.  1913B,  919.  A  like  view 
is  taken  In  Illinois  and  Maryland.  Coverdale 
V.  Royal  Arcanum,  193  111.  91,  61  N.  E.  915; 
Bspressman's  Mutual  Benoflt  Ass'n  v.  Hur- 
lock,  91  Md.  585,  46  Aa  957,  80  Am.  St  Rep. 
470. 

When  the  defendant  association  entered 
this  state  to  do  business,  It  became  subject  to 
the  laws  of  this  state  regulating  fraternal  in- 
surance. The  statutory  provision  limiting 
and  defining  the  classes  of  the  persons  to 
whom  death  benefits  should  be  paid  became 
as  much  a  part  of  the  contract  of  Insuranoe 


[  as  if  it  had  been  written  therein,  and  it  de> 
clared  the  policy  of  the  state  with  reelect  to 
such  contracts.  Leamann  ▼.  Grand  todge,  A. 
O.  U.  W.,  85  Neb.  803,  124  N.  W.  475.  Every 
person  concerned  with  the  same,  whether  In- 
surer,  insured,  or  beneficiary,  is  bound  to 
take  notice  of  the  law.  It  is  pointed  out  in 
29  Cyc.  108,  that: 

"Where  the  classes  of  persons  to  whom  bene- 
fits may  be  paid  are  prescribed  by  statute  or  by 
the  society's  charter  of  incorporation,  neitlier 
the  society,  nor  a  member,  nor  the  two  combined, 
can  divert  the  fund  from  the  classes  prescribed.'' 

It  Is  also  a  settled  rule  that,  where  a  bene- 
ficiary becomes  ineligible  or  disqualified,  and 
therefore  not  entitled  at  the  time  of  the  death 
of  the  insured  to  receive  the  benefit  the 
fund  goes  to  sudt  other  persons  within  the 
class  as  are  eligible  to  take  the  benefits  In 
the  manner  prescribed  by  statute.  Glfiln 
V.  Grand  Lodge,  A.  O.  U.  W.,  99  Neb.  589, 
157  N.  W.  113,  L.  R  A.  1916D,  1168;  John- 
s<Hi  ▼.  Grand  Lodge,  A.  O.  U.  W.,  91  Kan. 
314,  137  Pac.  1190,  BO  L.  R.  A.  (N.  S.)  461; 
Knights  of  Columbus  v.  Rowe,  70  Conn.  645, 
40  Atl.  451;  Uster  v.  Lister,  73  Mo.  App. 
99 ;  Supreme  Lodge,  K.  &  L.  of  H.,  T.  Meak- 
hausen,  209  lU.  277,  70  N.  E.  667,  66  U  R. 
A.  508,  101  Am.  St  Rep.  239. 

Appellants  rely  upon  Supreme  Council, 
Royal  Arcanum,  y.  Green,  237  XJ.  S.  631. 
35  Sup.  Ct  724,  59  Ia  Ed.  10S9,  L.  R.  A. 
1916A.  771.  The  question  in  this  case  is  so 
dlCTerent  that  the  opinion  In  that  case  does 
not  control  its  decision.  The  question  there 
involved  the  relation  existing  between  the 
corporation  and  its  members  and  between  the 
members  themselves  with  respect  to  uniform- 
ity of  assessments  in  dlCTerent  states.  Here 
we  are  not  concerned  with  such  ciuestions, 
since  such  relations  have  all  been  terminated 
by  the  maturity  of  the  contract  The  cor- 
poration itself  is  practically  out  of  this  case. 
It  has  paid  the  money  in  dilute  into  court 
for  the  benefit  of  the  proper  beneficiary.  The 
contract  was  made  with  respect  to  the  Ne- 
braska statute,  and  It  must  control  the  pay- 
ment of  the  obligation. 

Judgment  afilrmed. 

SEDGWICK  and  ROSE,  JJ.,  not  sitting. 

HAMER,  3.  (dissenting).  The  case  relied 
upon  in  the  majority  opinion  is  Giifln  ▼. 
Grand  Lodge,  A.  O.  U.  W..  99  Neb.  589,  157 
N.  W.  113,  L.  R.  A.  19160,  1168.  That  case 
was  based  upon  a  contract  entered  into  in 
Nebraslta  by  a  resident  of  Nebraska.  Thomas 
Copplnger  was  a  member  of  the  Grand  Lodge 
of  Ancient  Order  of  United  Workmen,  a 
fraternal  Insurance  society,  organized  under 
the  laws  of  Nebraska.  The  society,  through. 
Its  subordinate  lodge  at  Gibbon,  Neb.,  Issued 
to  Copplnger  a  certificate  for  $1,000  In  which 
his  wife  was  named  as  beneficiary.  She  ob- 
tained a  divorce  from  Copplnger,  and  he  died. 
No  change  was  made  in  the  benefit  certificate 
by  Copplnger  after  the  plaintiff  tot  her  dl- 
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vorce.  Tlie  '  tAalntur  brongbt  ber  action 
against  the  defendant  society,  and  tbe  sisten 
and  brothers  of  Thomas  Copplnger  inter- 
pleaded. 

Tbe  district  court  decided  In  favor  of  tbe 
Interpleading  defendants  and  gave  tbem  judg- 
ment for  tbe  amount  of  tbe  benefit  certificate, 
$1,000,  less  the  sum  of  $180.40  which  It  was 
shown  that  the  plaintiff  had  paid  as  dues 
vpon  the  certificate;  the  plaintlfF  being  al- 
lowed an  equitable  lien  npon  the  benefit  cer- 
tificate in  force.  Tbe  plaintiff  appealed,  and 
the  controversy  was  between  the  former  wife 
of  Oopplnger  and  the  heirs  of  the  insured, 
who  were  his  sisters  and  a  brother.  Tbe 
plaintiff  obtained  ber  divorce  August  25, 
1012,  and  Oopplnger  died  March  4, 1913.  Per^ 
haps  tbe  fact  that  the  plaintiff  took  Ct^pln- 
ger  to  her  home  after  he  fell  sick  and  to<^ 
care  of  him  until  he  died  may  have  made  a 
kindly  feeling  towards  her  upon  the  part  of 
the  members  of  the  local  society.  He  was 
sick  and  out  of  money.  By  the  opinion  it 
appears  that  section  96  of  the  by-laws  of  the 
society  provided: 

"£ach  member  shall  desi^ate  the  person  or 
persons  to  whom  the  beneficiary  fund  due  at  his 
deatli  shall  be  paid,  who  shall  in  every  instance 
be  one  or  more  members  of  his  family,  or  some 
one  related  to  him  t^  blood,  or  his  affianced 
wife." 

The  certificate  issued  designated  Coppln- 
ger's  wife  as  bis  beneficiary.  Section  98  of 
the  by-laws  provided: 

"It  one  or  more  of  the  beneficiaries  shall  die 
during  the  Iifetim«  of  the  member,  the  surviving 
beneficiaries  or  beneficiary  shall  be  entitled  to 
the  benefit  equally,  unless  otherwise  provided  in 
the  beneficiary  certificate,  and  it  all  tbe  bene- 
ficiaries shall  die  during  tbe  lifetime  of  the  mem- 
ber, and  he  shall  make  no  other  direction,  the 
benefit  shall  be  paid  to  his  widow  if  living  at 
the  time  of  ids  deatli,"  or  if  there  shall  be  no 
widow,  no  cUldren,  no  grandchildren,  no  mother, 
no  father,  "then  the  brothers  and  sisters  of 
such  member,  share  and  share  alike,"  and  the 
money  shall  go  to  the  beneficiary  fund  of  the 
Grand  Lodge  if  no  one  living  at  the  time  of  the 
death  of  the  member  is  entitled  to  said  benefit. 

It  was  alleged  that  the  deceased  left  no 
widow  nor  children  nor  father  nor  mother, 
and  that  defendants  were  his  sole  heirs  at 
la«. 

After  Coppinger's  wife  obtained  a  divorce 
from  him,  he  did  nothing  to  change  the  bene- 
fldary,  but,  so  far  as  he  was  concerned,  left 
tbe  divorced  wife  to  continue  as  his  benefi- 
ciary, and  he  probably  preferred  that  she 
should  be,  as  she  was  always  supposed  to  be 
kind  to  Um,  and  she  took  care  of  him  in  his 
fatal  Illness,  and  she  paid  the  premiums  on 
the  policy  alone.  The  district  court  found 
against  her,  and,  however  equitable  and  Just 
her  claim  may  have  been,  and  however  will- 
ing the  association  may  have  been  to  pay  her, 
the  district  court  cut  her  off  because  of  what 
be  supposed  to  be  his  duty.  Tbe  question 
for  decision  therefore  was  whether  the  plain- 
tiff named  in  the  beneficiary  certificate  was 
entitled  to  the  proceeds  of  the  certificate  or 


tha  slstmrs  and  brother  of'tbe'asstned.  He 
intended,  all  for  her. 

The  statute  .which  It  was  claimed  affected 
the  question  was  section  94,  c  43,  Comp.  St. 
1811,  -whlctt  was  in  force  at  tbe  time  of  the 
death  of  said  Copplnger,  and  which  has  been 
embodied  In  Bimilar  form  In  section  3288, 
Bev.  St.  1913.    The  section  reads: 

"No  fraternal  society  created  or  organised 
under  the  provisions  of  this  act  shall  issue  boie- 
ficiary  certificate  of  membersiiip  to  any  person 
nnder  the  age  of  18  years,  nor  over  the  age  of 
55  years.  Payment  of  death  benefits  shall  only 
be  made  to  the  fast ilies,  heirs,  blood  relations, 
affianced  husband  or  affianced  wife  of,  or  to  per- 
sons dependent  upon  the  member." 

Tbe  statute  quoted  and  tite  by-laws  set  out 
axe  limltationB  upon  the  power  of  the  lodee 
to  contract  If  available  to  any  one,  these 
limitations  are  available  to  the  lodge,  and 
should  not  operate  to  confer  a  right  upon  any 
one  not  named  in  the  certificate  to  participate 
in  the  fund  due  the  beneficiary.  By  section 
98  of  the  by-laws  the  amount  due  on  the  cer- 
tificate is  to  be  paid  to  the  I)eneficiaries  there- 
in named  unless  said  beneficiaries  sbaU  die, 
in  which  event  cnly,  the  benefit  shall  be  paid 
to  the  widow,  children,  grandchildren,  par- 
ents, brothers,  or  sisters.  Section  94,  a  43, 
Comp.  St  1911,  Is  also  a  limitation  upon  the 
power  of  such  societies  to  contract,  and  is  not 
suflSclent  to  confer  any  title  to  the  fund  up- 
on any  one  not  named  in  the  certificate.  The 
fourth  section  of  an  act  passed  in  1897  (Laws 
1897.  c.  47)  enttUed,  "An  act  defining  frater- 
nal beneficiary  societies,  orders  or  associa- 
tions, and  regulating  the  same,  and  to  repeal 
an  act  entitled  'An  act  to  exempt  certain 
societies  and  associations  from  the  require- 
ments of  chapter  18  of  the  Compiled  Stat- 
utes,'" has  no  other  purpose  than  to  define 
the  powers  of  such  sodetiee.  The  statute 
does  not  prescribe,  nor  do  the  by-laws  de- 
fine, to  whom  payment  of  the  death  benefit 
shall  l>e  made  in  the  ev»t  that  the  bene- 
ficiary named  In  the  certificate  is  an  improp- 
er person,  because  of  the  by-laws  or  the  stat- 
ute; The  certlflcate  does  not  name  any  per- 
son entitled  to  become  beneficiary.  The  cer- 
tificate remained  unchanged  and  with  the 
name  of  the  wife  who  procured  the  divorce  In 
it  The  brothers  and  sisters  in  that  case 
should  have  bad  no  standing.  The  people 
who  came  In  and  claimed  the  money  as  l>ene- 
flclarles  were  strangers  to  tbe  contract.  The 
wife  was  a  proper  person  at  the  time  the  cer- 
tificate was  Issued  to  be  named  as  beneficiary, 
and  ber  rights  ought  not  to  have  been  affect- 
ed by  reason  of  the  subsequent  divorce.  No 
one  but  the  insurer  could  properly  make  the 
contention  that  she  had  no  insurable  interest 
In  the  life  of  the  deceased  at  tbe  time  of  his 
death.  Who  bad  a  right  to  put  the  name  of 
the  beneficiary  out  of  the  certificate?  The 
decree  of  divorce  did  not  do  it  Schmidt  v. 
Hauer,  139  Iowa,  531,  Ul  N.  W.  966.  It 
ought  to  be  the  rule  that  Ufe  Insurance  valid 
in  its  inception  remains  so  unless  otherwise 
stipulated  in  the  contract    Courtois  v.  Grand 
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liOdge,  A.  O.  n.  W.,  135  Cal.  552,  67  Pac.  970, 
87  Am.  St.  Hep.  137;  Overhlser,  Adm'x,  v. 
Oycrhtser,  68  Ohio  St.  77,  57  N.  BL  965,  60  I>. 
R.  A.  562,  81  Am.  St  Rep.  612;  Connecticut 
Mutual  Ufe  Ina.  Go.  ▼.  Schaefer,  94  U.  S.  457, 
24  L.  Ed.  251 ;  Bacon,  Benefit.  Societies  (3d 
Ed.)  {  253.  The  language  used  In  section  96 
of  the  by-laws  cannot  be  said  to  be  equal  to 
an  agreement  that  in  the  event  of  a  change  In 
the  status  of  the  benefidaiy  named  the  desig- 
nation of  such  person  shall  be  no  longer  of 
any  force  or  Talldltr.  The  Interpleading  de- 
fendants had  no  standing  In  the  case,  for  the 
reason  that  only  the  society  could  properly 
object.  The  contract  made  was  a  contract  be- 
tween the  Insured  and  the  society.  The 
society  was  perfectly  willing  to  pay  the  for- 
mer wife.  The  decision  rendered  was  a  very 
severe  sort  of  a  decision  in  view  of  the  actual 
facts,  and  it  was  an  unjustifiable  decision  ap- 
parently in  view  of  the  law.  The  arrange- 
ment made  was  an  arrangement  between  the 
Insurance  company  and  the  Insured.  When 
he  wanted  somebody  else  to  be  the  benefidaty 
rather  than  the  old  wife  who  provided  for 
him  up  to  the  time  of  his  death,  It  was  ttme 
enough  to  change  the  beneficiary.  The  prin- 
ciple Invoked  was  decided  by  this  court  in 
Baker  v.  Hardy,  96  Neb.  377.  148  N.  W.  80. 
Columbus  Hardy,  the  deceased,  had  been  a 
member  of  the  National  Union,  a  fraternal 
society,  and  had  taken  out  a  benefit  certifi- 
cate In  favor  of  his  wife,  Mlaa  L.  Uardy. 
Shortly  before  his  death,  and  without  the 
knowledge  or  consent  of  his  wife,  he  caused 
the  certificate  to  be  made  payable  to  his  son 
as  trustee  for  his  wife  and  his  mother.  The 
trustee  was  directed  to  pay  to  the  mother  an 
indebtedness  which  was  owing  to  her  and  to 
pay  the  remainder  to  the  wife.  The  certifi- 
cate was  paid  to  the  son,  and  he  disregarded 
the  direction  to  pay  to  the  mother,  and  the 
salt  was  prosecuted  by  the  guardian  of  the 
mother.  Judgment  was  rendered  against  the 
guardian,  and  be  appealed.  .  nils  court  said: 

"It  is  defendant's  first  contention  that  the 
plaintifF  could  not  be  named  as  a  i>eneficiary,  be- 
cause she  was  not  a  member  of  the  family  of  the 
deceased  within  the  meaning  of  the  laws  of  the 
order  at  the  time  of  the  change  of  beneficiary, 
and  was  not  a  dependent.  It  appears  that  the 
laws  of  the  society  nominate  blood  relations, 
members  of  the  family,  and  dependents  as  prop- 
er persons  to  be  nam^  as  beneficiaries.  *  *  • 
The  testimony  shows  that  during  the  life  of  the 
assured  he  dianged  the  beneficiary  by  making 
his  son,  Noble  Vanghn  Hardy,  a  trustee  to  col- 
lect the  money  to  become  due  under  the  bene- 
ficiary certificate  for  the  benefit  of  hia  mother 
and  his  wife.  Tliis  change  was  consented  to  by 
the  National  Union,  and.  after  the  death  of  the 
assured  the  amount,  due  on  the  benefit  certificate 
was  paid  to  the  defendant,  as  trustee,  by  the 
society,  without  any  objection  whatsoever.  The 
insurer  havinf?  paid  the  amonnt  of  the  certificate 
to  the  trustee,  no  other  par^  can  complain  of 
the  change,  for  that  is  a  right  which  can  only 
be  taken  advantage  of  by  the  insurer.  29  Cyc. 
105-107 ;  Tepper  v.  Supreme  Council,  Royal 
Arcanum.  59  N.  J.  Eq.  321  (45  Atl.  lU]; 
Youn!;  Men's  Mutual  Life  Ass'n  v.  Harrison, 
10  Ohio  Dec.  780 ;  Alfsen  v.  Crouch,  116  Tenn. 
862,  89  S.  W.  329;  Grand  Lodge,  A.  O.  TJ.  W., 


V.  Brown,  160  Mich.  487  [126  K.  W.  400} ;  John- 
son v.  Van  Epps,  110  HI.  eel." 

In  Johnson  v.  Knl^ts  of  Honor,  63  Ark. 
255,  13  S.  W.  794,  8  L.  R.  A.  732.  the  statute 
was  similar  to  ours.  Oomp.  St  1911,  c  48, 
S  94.  In  that  case  It  was  said  In  the  opinion 
that: 

The  word  "heirs"  la  a  technical  word.  "At 
law  it  was  used  to 'designate  the  persons  on 
whom  an  inheritance  in  real  estate  was  cast  by 
the  law  on  the  death  of  the  ancestor.  Originally 
it  could  not  be  used  to  designate  those  on  whom 
the  goods  or  chattel  property  were  cast,  because 
the  law  cast  them  upon  no  one.  No  one  "was 
appointed  by  lav  to  succeed  to  the  deceased  an- 
cestor; on  bis  death  they  became  bona  vacantiiL 
and  were  seized  by  the  Inng  on  that  account,  and 
by  him,  as  xrand  almoner,  applied  to  pioas  nses 
*  *  *  for  the  good  of  the  sonla  of  their 
former  owner.' " 

It  Is  then  said  the  "weight  of  anthorlty 
holds  that  the  word  'heirs,'  when  nsed  In 
any  Instnmient  to  designate  the  persons  to 
whom  personal  property  Is  thereby  trans- 
ferred," means  those  who  under  the  statute 
of  distribution  are  mentioned  as  heirs  In  the 
event '  of  death  and  Intestacy,  dtlng  many 
cases  In  England  and  America,  among  others 
Houghton  V.  Kendall,  7  Allen  (Mass.)  72; 
Croom  V.  Herring,  11  N.  c.  393 ;  Eddlngs  v. 
Long,  10  Ala.  203;  Richards  v.  Miller,  62 
IlL  417;  Hascall  v.  Cox,  49  Mich.  435,  13  N. 
W.  807. 

In  the  Arkansas  case  the  court  held  that  no 
one  but  the  lodge  could  raise  the  question  of 
ineligibility  of  the  beneficiary,  and  that  by 
paying  the  money  into  court  it  had  waived 
the  defect.  Johnson  v.  Van  Epps,  110  III. 
561 ;  Peek's  Ez'r  v.  Peek's  lax'r,  101  Ky.  423, 
41  S.  W.  484;  Alfsen  v.  Crouch,  110  Tenn. 
882,  89  S.  W.  329;  Stoelker  v.  Thomtoo,  88 
Ala.  241,  e  Sooth.  680,  6  L.  B.  A.  140. 

In  Cowln  T.  Hurst.  124  Mich.  545.  88  N.  W. 
274,  83  Am.  St  Rep.  344,  M.  was  a  member  of 
the  Ancient  Order  of  United  Workmen.  The 
beneficiary  was  entitled  to  receive  92,000. 
His  first  beneficiaries,  his  wife  and  daughter, 
having  died,  he  wished  to  make  his  son-in- 
law  his  beneficiary.  As  this  was  prohibited 
by  the  articles  of  the  association,  he  made  hi3 
niece  his  beneficiary  with  a  written  agree- 
ment receipt  of  the  fund  that  she  should  pay 
It  over  to  his  son-in-law.  The  niece  received 
the  draft,  but  refused  to  transfer  to  the  son- 
in-law  or  to  pay  him  the  money.  It  was  held 
that  the  association  was  the  only  party  la 
position  to  contest  the  legality  of  the  trans- 
action, and  therefore  that  she  was  hound  to 
carry  out  the  trust 

In  Overhlser  v.  Overhlser,  14  Colo.  App.  1, 
50  Pac.  75,  the  Ancient  Order  of  United  Work- 
men Issued  a  benefit  certificate  to  George 
Overhlser  In  which  his  wife  was  named  as 
beneficiary.  She  obtained  an  absolute  di- 
vorce from  him,  but  he  made  no  change  In 
the  benefldary.  The  court  held  that  obtain- 
ing a  divorce  by  the  wife  was  not  the  legal 
equivalent  of  the  death  of  the  benefldary  so 
as  to  give  the  heirs  any  right  to  the  fund.  I 
am  of  the  oirfnion  that  ilie  dedaion  (tf  thla 


Digitized  by 


Google 


NebJ.      DWORAK  T.  SUPRSBCX  JJODOJi  OF  WZ8TEBJT  BOHBMIAN  F.  ASS'N        4,'^ 


court  in  Glffin  t.  Grand  Lodsa,  A.  O.  U.  W., 
99  Neb.  589,  157  N.  W.  U3,  L.  B.  A.  191tU>, 
1168,  was  wtoog,  and  that  It  should  be  over- 
ruled. The  lodge  waived  all  objections. 

But  whether  the  opinion  was  wrong  in  the 
foregoing  case  or  not,  that  case  was  different 
from  this  one.  In  tills  case  the  fraternal 
beneflciaiy  association  was  a  oorpcMcation  of 
the  state  of  Iowa.  The  action  was  brought 
by  Anton  Dworak  to  recover  the  proceeds  of 
the  certificate.  The  defendant  association 
admitted  the  indebtedness  and  paid  the  money 
Into  court  for  the  benefit  of  the  person  or 
persons  who  might  be  entitled  to  It  That 
was  a  waiver  of  objections.  In  the  majority 
opinion  it  is  said: 

"The  only  question  necessary  to  determine  is 
whetlier  the  statutes  of  Iowa  and  by-laws  of  the 
association  govern  the  disposition  of  the  fund, 
or  whether  this  is  controlled  by  the  laws  of 
the  state  of  Nebraska.  If  the  former  apply,  the 
beneficiaries  named,  the  divorced  wife  and  her 
children,  are  entitled  to  the  money ;  If  the  latter, 
the  children  of  Dworak  are  entitled  to  it" 
-  The  certificate  Issued  to  Joseph  Dworak 
provided  that  upon  his  death  the  sum  of  51,- 
000  would  be  paid  to  his  wife,  Marie  Dworak, 
and  his  stepchildren,  Milton  Dworak  and 
Stanley  Dworak.  He  had  children  by  a  for- 
mer marriage,  but  no  children  by  his  second 
marriage.  When  divorced  from  his  wife, 
Marie  Dworak,  it  is  claimed  that  he  ceased 
to  reside  With  her  and  her  children.  There 
was  a  trial  upon  an  agreed  statement  of  facts 
l^  which  It  appeared  that  the  application  for 
membership  was  sent  by  the  officers  of  the 
local  lodge  at  Omaha  to  Cedar  Rapids,  Iowa, 
where  the  certificate  was  made  out  and  sign- 
ed by  the  supreme  officers.  They  ttien  owt 
the  certificate  to  the  subordinate '  lodge  In 
Omaha,  and  it  was  then  signed  by  the  oflloers 
of  the  local  lodge  and  delivered  to  the  in- 
sured. The  divorce  appears  to  have  been 
granted  fo  Marie  Dworak  in  February,  1911. 
The  lewa  statute  Is  shown  by  the  majority 
opinion  to  provide: 

"No  fraternal  association  created  or  oivanized 
under  the  provisions  of  this  chapter  shall  issue 
any  certificate  of  membership  to  any  person  un- 
der the  age  of  fifteen  years,  nor  over  the  age 
of  sixty-five  years,  nor  unless  the  beneficiary 
under  said  certificate  shall  be  the  husband,  wife, 
relative,  legal  representative,  heir  or  legatee  of 
such  member." 

In  White  V.  Brotherhood  of  American  Yeo- 
men, 124  Iowa,  293,  99  N.  W.  1071,  66  L.  R. 
A.  164,  104  Am.  St  Rep.  323,  2  Ann.  Gas. 
350,  the  Supreme  Court  of  Iowa,  in  constru- 
ing section  1824  of  the  Iowa  Code,  in  a  case 
where  the  facts  were  that  a  certificate  was 
issued  by  a  fraternal  association,  "payable 
to  a  certain  person  by  name,  such  person  be- 
ing the  wife  of  the  member  when  the  cer- 
tificate was  issued.  Subsequently  she  was 
divorced,  and  the  meml>er  remarried,  but 
made  no  change  of  beneficiary" — ^heid  that  on 
the  death  of  the  member  the  first  wife  was 
entitled  to  the  proceeds  of  the  certificate. 
Here  Is  the  business  being  transacted  in  an 
Iowa  association  where  the  Supreme  Lodge 
issues  the  oerttflcate  to  another  state,  but  the 


oonrts  of  the  state  of  Iowa  have  held  that 
the  person  named  in  the  oerttflcate  aa  bene- 
ficiary would  be  entitled  to  recover.  That  be- 
ing the  case,  it  would  appear  that  there  la 
but  little  Jurisdiction  left  in  our  court  to 
undo  what  has  been  done  by  the  Supreme 
Ijodge  at  Cedar  Rapids,  Iowa,  and  what  has 
been  decided  by  the  Supreme  Court  of  Iowa. 
It  does  not  seem  to  me  that  we  ou^ht  to 
be  called  upon  to  disregard  the  laws  of  Iowa 
or  the  certificate  Issued  by  the  Iowa  Supreme 

It  Is  maintained  Id  the  majority  opinion 
that  the  Nebraska  statute  should  apply,  al- 
though the  association  is  an  Iowa  associa- 
tion. Hie  Iowa  decisions  are  to  the  effect 
that  the  peraon  who  becomes  a  beneficiary 
has  bis  status  determined  by  the  statute  of 
Iowa  at  the  time  the  certificate  is  issued. 
With  this  in  force,  it  seems  that  the  de- 
cision in  this  case  is  in  utter  disregard  of 
the  Iowa  statute,  and  is  also  in  disregard  of 
the  decisions  of  the  Iowa  Supreme  Court 

In  this  case  the  lodge  waived  any  defect 
that  might  be  in  the  claims  of  Marie  Dworak, 
Milton  Dworak,  and  Stanley  Dworak  and 
their  adversary  claimants,  and  paid  the  mon- 
ey Into  court  to  be  there  disposed  of  as  the 
court  might  order  and  adjudge.  Marie  Dwo- 
rak, Milton  Dworak,  and  Stanley  Dworak 
filed  a  Joint  answer  and  cross-petition  to  the 
petition  of  Anton  Dworak.  They  admitted 
that  they  were  beneficiaries  named  in  the  cer- 
tificate at  the  time  it  was  iasued,  and  that 
Joseph  Dworak  died  on  the  28th  day  of  Aa- 
gnist,  1912.  They  denied  that  Joseph  Dworak 
in  his  lifetime  changed  .the  beneficiaries  un- 
der the  policy  in  favor  of  the  plaintiff.  l%e 
trial  court  dedded  that  any  attempted 
change  of  beneficiaries  by  Joseph  Dworak 
was  not  successful,  and  decided  against  An- 
ton Dworak,  and  decided  that  Marie  Dworak 
had  been  divorced  ftom  Joseph  Dworak  some 
time  before  his  death,  and  that  she  was  in- 
eligible to  take  as  a  beneficiary,  and  that 
her  children,  Milton  and  Stanley  Dworak, 
were  not  members  of  Joseph  Dworak's  fam- 
ily at  the  time  of  his  death,  and  therefore 
were  Ineligible  to  take  as  beneficiaries.  'Ibe 
Judgment  was  given  la  favor  of  the  children 
of  Joseph  Dworak  by  his  first  wife  In  the 
stipulation  it  is  agreed  that  the  Supreme 
Court  of  the  state  of  Iowa  in  the  case  of 
White  y.  Brotherhood  of  American  Yeomen, 
124  Iowa,  203,  99  N.  W.  1071,  66  I*  R,  A. 
164, 104  Am.  St  Rep.  323, 2  Ann.  Cas.  350,  an- 
nounced the  following  mie: 

"Code,  S  1824,  provides  that  no  fraternal  as- 
sociation shall  issue  any  certificate  unless  the 
beneficiary  be  the  husband,  wife,  relation,  legal 
representative,  heir,  or  legatee  of  such  member. 
An  association  which  expressed  its  object  to  be 
the  bestowal  of  financial  benefits  on  the  family, 
widow,  heirs,  relations,  and  such  others  as  may 
be  permitted  by  the  laws  of  the  state,  and  the 
constitution  and  by-laws  of  which  permitted  a 
change  of  beneficiary,  issued  a  certificate  payable 
to  a  certain  person  by  name,  such  person  being 
the  wife  of  the  member  when  the  certificate  was 
issued.  Subsequently  she  was  divorced,  and  the 
member  remarried,  but  made  no  change  of  ttta- 
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flciary.  ffeld,  that  on  the  death  of  the  member 
the  first  wife  was  entitled  to  the  proceeds  ot  the 
certificate." 

Under  the  foregoing  ruling  It  would  seem 
that  Marie  I>w<»rak  and  her  children  would 
be  entitled  to  the  Judgment  A  Judgment 
against  them  would  be  in  disregard  of  the 
certificate. 

As  I  understand  It,  we  are  asked  to  dis- 
regard the  statement  of  the  certificate  as  to 
the  beneficiaries  therein  named,  to  disregard 
the  method  of  doing  business  adopted  by  the 
Iowa  Supreme  Lodge,  and  we  are  also  called 
upon  to  disregard  the  laws  of  Iowa  and  the 
decisions  of  its  courts.  That  the  objections 
that  might  be  made  are  waived,  see  Bacon, 
Benefit  Societies  (3d  Ed.)  f  308,  and  cita- 
tions. 


liEXJAUI/r  V.  MAIACKEB. 
(Supreme  Court  of  Wisconsin.    June  20,  1917.) 

1.  Appeal  and  Ebbob  ^=>1099(^  —  Subse- 
QTTENT  Appeals— Law  ov  the  Case— Suffi- 
ciENCT  OF  Complaint. 

Where  a  complaint  lias  been  sustained  by  the 
Supreme  Court  against  general  demurrer  upon  a 
former  appeal,  the  que^ion  of  its  sufficiency  to 
state  a  good  cause  of  action  is  settled  for  the 
case  whether  the  Supreme  Court  on  second  ap- 
peal deems  the  decision  right  or  wrong. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Knot,  Cent.  Dig.  {  4375.] 

2.  Appeal  and  Eebob  €=s>1096(4)— Decision 
Sustaining  (Complaint  as  AaAtNsr  Demitb- 
beb— Effect. 

Where  the  appellate  court  sustained  a  com- 
plaint for  death  damages  against  a  general  de- 
miirrer,  although  the  only  gneation  debated  was 
whether  it  was  necessary  to  allege  scienter,  the 
decision  necessarily  decides  the  question  of 
plaintiFs  right  to  recover  damages  in  case  be 
proves  the  facts  therein  stated,  since  the  ques- 
tion whether  plaintiff  shows  himself  to  have  any 
right  to  recover  damages  is  directly  and  neces- 
sarily involved  in  every  case  of  general  demurrer 
to  a  complaint  for  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4356.] 

3.  Death  ©=31(3)— Action  by  Administba- 
TOB— Damages. 

Under  St  1915,  f  4256,  providing  that  every 
action  for  the  recovery  for  death  by  wrongful 
act  should  be  brought  m  the  name  of  the  repre- 
sentative of  such  deceased  person  except  where 
there  is  no  cause  of  action  in  favor  of  the  estate 
of  the  deceased,  and  there  are  surviving  persons 
entitled  to  recover,  suit  may  be  brought  directly 
in  his  or  her  or  their  names,  in  an  action  to  re- 
cover damages  for  death  of  an  infant,  the  action 
could  only  be  brought  by  the  administrator  of 
the  infant's  estate,  since  the  deceased  having 
been  ill  for  several  weeks  before  his  death  there 
would  he  an  action  in  favor  of  his  estate  to 
recover  his  pain  and  suffering. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  t  38.] 

4.  Animam  «=»74(2)  — Statute— SciKNTEB  — 
Pleadino. 

Under  statute  imposing  liability  on  the  own- 
er of  a  dog  for  injuries  inUicted  by  it,  in  an  ac- 
tion for  death  of  an  infant  due  to  dog  bite,  it 
was  unnecessary  to  allege  scienter,  and  an  alle- 
gation that  the  dog  attacked  a  person  who  was 
where  he  might  lawfully  be  and  iu  the  exercise 


of  care  was  a  sufficient  allegation  that  the  dog 
was  vicious.  • 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  {{  257-261.] 

5.  Animals  <g==>74(3)  —  Sountbb  —  Statutb 

— LiASiLixy. 
Although  the  statute  imposing  liability  on 
the  owner  of  a  dog  for  injuries  inflicted  by  it 
on  persons  or  animals  aboUshes  the  necessity  of 
alleging  and  proving  scienter,  it  does  not  im- 
pose an  absolute  liability  so  that  proof  that  a 
person  was  bitten  by  a  dog  establishes  a  prima 
facie  case  which  may  be  defeated  by  evidence 
that  the  plaintifF  brought  or  helped  to  bring  the 
dog's  attack  upon  himself,  by  provoking  it  by 
lack  of  ordinary  care,  or  by  trespass  of  such  a 
nature  as  calculated  to  induce  an  attack. 

[Ed.  Note. — For  other  cases,  see  A"'""'^*! 
Cent  Dig.  g  262.] 

6.  Animals   <S=>ea-^SoiiNTKB— Statute— Lia- 
bility. 

The  statute  Imposing  liability  upon  the  own- 
er of  a  dog  for  injuries  by  it  to  persons  or  prop- 
erty does  not  apply  in  a  case  where  the  dog  was 
suffering  from  rabies. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  g§  225,  226.] 

7.  Animals    €=>70—Scienteb— Statutb— Lia- 
bility. 

There  might  be  liability  if  the  owner  with 
knowledge  that  the  dog  was  suffering  from 
rabies  or  means  of  knowledge  negligently  failed 
to  restrain  or  destroy  him. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  ${  225,  228-237.] 

Marshall,  Kerwin,  and  Etehweiler,  3J.,  dis- 
senting. 

Appeal  from  Oiicnit  Court,  Marinette  Coun- 
ty; W.  B.  Qulnlan,  Judge. 

Action  by  George  Legault  against  John 
Malacker.  From  a  Judgment  sustaining  a 
motion  l!or  nonsuit  plaintiff  appeals.  Re- 
versed and  remanded  for  a  new  trial. 

A  general  demurrer  to  the  complaint  was 
overruled  by  this  court  upon  a  former  ap- 
peal in  the  present  action.  156  Wis.  507,  146 
N.  W.  1081.  After  the  return  of  the  case 
to  the  circuit  court  it  was  brought  to  trial 
before  a  Jury.  The  plaintiff's  proof  tended  to 
show  that  he  was  the  father  of  Gregory 
Legault,  a  boy  nine  years  of  age,  who  was 
bitten  by  a  dog  kept  by  tbe  defendant,  and 
thereafter  died.  Proof  was  also  made  of 
medical  and  funeral  charges.  A  motion  for 
nonsuit  was  made  on  two  grounds:  (1)  That 
the  action  being  for  damages  resulting  from 
death  it  must  be  brought  by  an  administra- 
tor under  section  4256,  Stats.  Wis.;  and  (2) 
that  no  negligence  was  shown  on  the  part  of 
the  defendant  The  motion  was  sustained 
on  the  first  ground,  and  the  plaintiff  appeals. 

Lehr  &  Kiefer  and  Michael  Levin,  all  of 
Milwaukee  (Michael  Levin,  of  Milwaukee,  of 
counsel),  for  appellant  Eastman  &  Goldman, 
of  Marinette  (H.  R.  Goldman,  ot  Marinette, 
of  connsel),  for  respondent 

WINSLOW,  C.  J.  Tbe  complaint  in  the  ac- 
tion is  the  same  as  it  was  when  the  case 
was  before  us  upon  a  general  demurrer.  Tbe 
damages  which  it  seeks  to  recover  are  tbe  ex- 
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penses  of  the  medical  treatment  and  Gbe  tsI- 
ne  of  the  boy's  servioes  during  minority  and 
whlcb  have  been  lost  by  reason  of  his  death. 
No  claim  Is  made  for  the  value  of  his  serv- 
ices during  his  Illness.  The  burden  of  the 
complaint  Is  the  recovery  of  death  damages 
pure  and  simple  under  what  Is  familiarly 
known  as  Lord  Campbell's  Act  SectkHis 
4255  and  4256,  Stats.  Wis. 

[1]  This  complaint  was  sustained  by  this 
court  against  general  demurrer  upon  the 
former  appeal.  This  means  of  coarse  that 
It  was  deliberately  held  that  the  complaint 
stated  a  good  cause  of  action  In  favor  of 
the  plaintiff.  It  meant  also  that  this  ques- 
tion Is  settled  for  this  case  whether  we  now 
deem  the  decision  right  or  wrong.  It  has 
become  the  law  of  the  case  and  Is  not  to 
be  departed  from.  Ellis  v.  N.  P.  B.  R.  Ck>., 
80  Wis.  459,  60  N.  W.  397,  27  Am.  St  Rep. 
44 ;  Schoenleber  v.  Burkhardt  94  Wis.  575, 
69  N.  W.  843. 

[2]  It  is  true  that  the  only  Questlcm  de- 
bated utton  the  former  appeal  was  whether  It 
was  necessary  to  allege  scienter,  but  the 
question  whether  the  plaintiff  shows  himself 
to  have  any  right  to  recover  damages  is  di- 
rectly and  necessarily  Involved  tn  every  case 
of  general  demurrer  to  a  complaint  for  dam- 
ages, and  the  decision  upon  such  demurrer 
sustaining  the  complaint  necessarily  decides 
tbe  question  of  the  plalntUf 's  right  to  recov- 
er damages  In  case  he  proves-  the  facts  there- 
in stated. 

[3]  Were  this  prior  decision  not  In  the 
case  it  seems  that  under  the  provisions  of 
section  4266,  supra,  an  action  to  recover 
death  damages  in  such  a  case  as  this  could 
only  be  brought  by  the  administrator  of  the 
boy's  estate.  That  section  provides  that  such 
an  action  should  be  brought  by  the  personal 
representative  of  the  deceased,  exc^t  that 
In  case  there  be  no  cause  of  action  in  favor  of 
the  estate  of  the  deceased,  and  the  surviving 
persons  entitled  to  the  recovery  be  the  hus- 
band, widow,  or  parents,  suit  may  be  brought 
directly  in  his,  her,  or  their  name  or  names. 
The  present  case  does  not  come  within  the 
proviso  because  It  appears  that  the  deceas- 
ed was  111  for  several  weeks  and  hence  there 
would  be  an  action  in  favor  of  his  estate 
to  recover  for  his  pain  and  suffering.  The 
former  decision  settles  the  law  for  this  case, 
but  Is  not  to  be  understood  as  settling  the 
law  for  other  cases  upon  this  question. 

The  defendant  argues,  however,  that  even 
if  this  proposition  be  conceded,  still  the 
Judgment  should  be  sustained  because  the 
evidence  shows  that  the  dog  had  hydrophoMa, 
and  that  there  can  be  no  recovery  in  such 
case,  unless  It  also  appears  that  the  defend- 
ant Icnew  that  the  dog  was  rabid  and  was 
negligent  in  not  lieeplng  him  confined. 

[4]  Upon  the  former  appeal  we  held  that 
it  was  unnecessary  to  allege  scienter,  and 
that  an  allegation  that  a  dog  attacked  a  per- 
son who  was  where  he  might  lawfully  be 
and  in  the  exercise  of  care  was  a  sufficient 


allegation  that  the  dog  was  vlclo'ns.  OAls 
is  of  course  the  law  of  the  case  on  this 
point  and  we  have  no  doubt  of  its  being 
correct  as  a  legal  proposition. 

[I]  la  the  subsequent  case  of  Harris  v. 
Hoyt.  161  Wis.  498,  164  N.  W.  842,  L.  a  A. 
19160,  344,  we  held  that  while  the  statute 
abolidies  the  necessity  of  alleging  and  prev- 
Ing  scienter,  it  does  not  impose  an  absolute 
liability.  This  also  seems  to  us  to  be  good 
law.  The  logical  result  of  these  holdings  is 
that  on  proof  of  the  fact  that  a  person  has 
been  bitten  by  a  dog  a  prima  facie  case  of 
liability  is  made  against  the  owner  or  keep- 
er; this  prima  fade  case  may  be  defeated 
If  it  appear  either  by  the  plalntUTs  evidence 
or  by  evidence  Introduced  by  the  defendant 
that  the  plaintiff  brought  or  helped  to  bring 
the  dog's  attack  upon  himself  by-  provoking 
the  dog,  by  lack  of  ordinary  care,  or  by  tres- 
pass of  sucb  a  nature  as  Is  calculated  to  in- 
duce an  attack. 

[>]  This  we  think  to  be  correct  as  a  general 
rule,  but  the  question  now  presented  and 
argued  Is  whether  it  applies  to  the  case  of  a 
dog  suffering  from  rabies,  as  the  evidence 
shows  was  the  case  here.  Tills  question  was 
met  and  decided  by  the  Supreme  Court  of 
Michigan  in  the  early  case  of  Elliott  v.  Herz, 
29  Mich.  202,  where  a  statute  in  similar 
terms  was  held  not  to  apply  to  the  case  of 
a  rabid  dog.  Chief  Justice  Oooley  said  In 
that  case  that: 

The  statute  "manifestly  refers  to  a  vicious  and 
destructive  habit,  from  indalgence  in  which  the 
mischief  has  resnlted,  and  is  inapplicable  to  the 
case  of  a  rabid  dog.  What  be  does  in  his  frenzy 
is  wholly  involuntary,  and  there  is  no  such  tiling 
as  his  being  accustomed  to  the  mischief  of  mad- 
ness, for  the  frenzy  itself  exists  bnt  once,  and 
terminates  his  life.  The  phraseology  of  the  stat- 
ute is  not  salted  to  such  a  case,  and  it  seems  to 
me  reasonable  to  suppose  that  If  the  Legislatnre 
liad  purposed  to  give  a  remedy  against  the  own- 
er of  a  rabid  dog  for  mischief  done  by  hin^ 
especially  if  it  was  to  be  punitory  in  its  nature, 
such  remedy  would  have  been  given  in  more  dis- 
tinct terms,  and  been  made  to  depend  upon  the 
owner's  misconduct  or  negligence. 

This  seems  to  us  to  be  good  law  and  good 
sense.  It  finds  support  In  Van  Etteo  v. 
Noyes,  128  App.  Div.  406,  112  N.  T.  Supp. 
S88. 

[7]  In  the  present  case  It  seems  that  the 
dog  which  bit  the  deceased  was  raUd  because 
it  Is  proven  that  the  deceased  died  from 
hydrophobia  resulting  from  the  bite.  It  does 
not  appear,  however,  whether  the  dog  became 
rabid  suddenly  or  whether  the  condition  had 
existed  for  some  time,  so  that  the  defend- 
ant either  knew  or  had  good  reason  to  ap- 
prehend his  condition.  In  the  former  case 
there  would  be  no  liability  under  the  prin- 
ciple of  the  Elliott  Case,  but  In  the  latter 
case  there  might  be  liability  If  the  defendant 
with  such  knowledge  or  means  of  knowledge 
negligently  failed  to  restrain  or  destroy  him. 

Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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MARSHALIi,  J.  (dissentlnK).  I  dissent 
from  the  opinion  of  tiie  court  that  the  stat^ 
ntory  liability  ol  the  owner  of  a  dog  for  in- 
juries by  it  to  persons  or  property  does  not 
apply  to  mad  dogs.  The  statute  abrogates 
the  common  law  rule  and  does  not  mjike  any 
exception.  It  was  competent  to  make  the 
law  cover  all  cases  and,  if  its  language  is 
given  full  effect,  it  does  so. 

In  my  opinion,  the  court  should  not  Judi- 
cially amend  the  statute  The  better  way  is  to 
take  a  law,  when  constitutional  and  plain, 
Just  as  it  is  given  and  let  the  Legislature 
have  the  responsibility  for  the  result  I 
think  that  is  the  logic  of  Legault  t.  Malaker, 
166  Wis.  507,  146  N.  W.  1081.  It  may  be 
that,  if  a  person,  by  liis  own  wrongful  con- 
duct, causes  a  dog  to  injure  him,  he  Is  not  en- 
titled to  the  protection  of  the  statute;  but 
that  Question  is  not  before  us. 

If  other  Jurisdictions,  in  dealing  with  stat- 
utes like  ours,  have  minimized  their  effect  by 
Judicially  reading  out  of  them  an  exception 
to  fit  such  facts  as  we  have  here,  I  am  not 
inclined  to  follow  them.  The  experience  of 
years  has  led  me,  more  and  more,  to  ap- 
preciate that  the  unamblg^uous  words  of  the 
law  making  power,  within  constitutional  11m- 
itaticHis,  should  be  administered  according 
to  their  plain,  ordinary  meaning. 

As  suggested  by  Chief  Justice  Graves  in 
BlUott  V.  Her2,  29  Mich.  204,  the  UabUity  of 
dogs  to  go  mad,  in  many  states,  was  a  com- 
mon, if  not  the  principal,  moving  cause  of 
such  legislati<m  as  oars,  which  rebuts  the 
idea  that  the  Legislature  here  did  not  intend 
to  Include  such  cases.  Woolf  v.  (Jhalker,  31 
Conn.  121,  133,  81  Am.  Dec.  175;  Blair  v. 
Forehand,  100  Mass.  136,  97  Am.  Dec.  82, 
1  Am.  Rep.  94. 

The  history  of  restrictive  dog  laws  and  the 
reasoning  found  in  the  cases  referred  to,  are 
quite  convincing  that  the  presumption  to  be 
indulged  in  should  he  rather  In  favor  of  a 
legislative  purpose  to  protect  against  dam- 
ages from  mad  dogs  than  one  not  to  include 
such  dangers.  /As  said  by  Chief  Justice 
Graves: 

"The  law  •  *  *  is  so  distinct  and  poaitiv«, 
and  its  fundamental  policy  seems  so  evident, 
that"  I  cannot  "without  invadin;  the  province 
of  the  Legislature,  assume  *  •  •  that  the 
condition  of  the  dog  takes  the  case  wholly  or 
partly  out  of  the  act.  To  do  that  would  be  to  re- 
peal the  law  in  respect  to  the  most  dangerous 
description  of  dogs.' 

The  idea  that  it  should  no  more  be  pre- 
sumed that  a  law,  absolute  in  terms  like  the 
one  In  question,  was  intended  to  include  in- 
sane dogs,  than  a  law  in  such  terms  as  to 
offenses  by  human  beings,  was  intended  to 
include  such,  does  not  appeal  to  me.  From 
time  Immemorial  the  latter  have  been  held 
incapable  of  offending  against  the  criminal 
law,  while  mad  dogs  have  been  regarded  as 
proper  subjects  for  summary  destruction, 
with  or  without  legislative  authority,  and  the 


ke^lnx  of  dogs,  unless  nnder  such  condi- 
tions as  to  prevent  injuries  therefrom,  bas 
been  often  prohibited  and  there  have  been  In- 
stances of  prohibition  under  all  ciroun- 
stances.  Danger  from  mad  dogs  has  been 
one  of  the  most  common  subjects  of  legis- 
lative prevention.  That  being  the  greatest 
danger  from  such  animals,  as  before  indicat- 
ed, it  seems  illogical  to  reason  that,  by  gen- 
eral language,  as  in  our  statute,  only  the  less- 
er dangers  were  intended,  and  to  support  it 
by  the  diarlty  of  the  law  In  respect  to  insane 
human  beings. 

The  only  Judicial  authority  which  can  be 
found,  so  far  as  I  am  advised,  contrary  to 
the  foregoing,  is  the  opinion  of  two  Justices 
out  of  four  in  Elliott  v.  Herz,  supra.  Tbe 
dissenting  opinion  by  Chief  Justice  Graves 
seems  much  more  logical  The  statute  there 
was  different  from  ours  In  that  It  provided 
for  double  damages.  The  court  did  not  sup- 
xmrt  its  views  by  authority.  They  do  not 
seem  to  have  been  approved  in  any  sub- 
sequent case.  The  reasoning  In  Jenkinson 
V.  Cogglns,  123  Mich.  7,  81  N.  W.  974,  rather 
Impresses  me  that  if  the  question  were  pre- 
sented anew,  the  doctrine  of  the  Elliott  Case 
would  be  overruled.  It  is  cited  in  some  late 
text  books  witb  Van  Etten  v.  Noyes,  128  App. 
Div.  406,  112  N.  Y.  Snpp.  888,  as  holdios 
that  there  is  no  liability  for  the  acts  of  a 
dog  which  suddenly  turns  mad;  but  the 
latter  case  did  not  turn  on  a  statutory  regula- 
tion and  so  is  not  in  point 

E:EB.WIN  and  ESCHWEILBR,  33..  con- 
cur in  the  above  opinion  by  MARSHALL,  3. 


PEOPLE  V.  PERRY.    (No.  163.) 
(Supreme  Court  of  Michigan.    June  27,  1917.) 

1.  False   Pbetenbes  ^=>51— Questions  tob 

JUKY. 

In  a  prosecution  for  obtaining  a  check  by 
false  pretenses  and  representations  to  the 
drawer  that  defendant  had  shipped  him  fence 
posts,  where  there  was  evidence  that  no  posts 
had  been  received  by  the  drawer  of  the  check, 
it  was  competent  for  the  jury  to  determine  be- 
yond a  reasonable  doubt  that  defendant's  rep- 
resentation that  he  had  shipped  posts  was  false. 
[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  g  63.] 

2.  CsjMiHAi,   Law    ®=>721(3)— TBiAir-ABOtr- 
ICENT  OF  Counsel. 

In  a  prosecution  for  obtaining  a  dieCk  by 
false  pretenses  and  representations,  l^e  ptosacn- 
tor's  remark  in  argument  to  the  jury  that  no  ex- 
cuses had  been  offered  was  not  improper  as  a  ref- 
erence or  comment  on  the  fact  that  defendant  had 
not  testified  in  his  own  behalf,  where,  if  de- 
fendant's representation  had  been  true  in  fact, 
its  truth  might  have  been  shown  through  the  in- 
troduction of  railroad  records,  and  without  the 
neces^ty  of  defendant's  taking  the  stand. 

[Ed.   Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  i  1672.] 

Error  to  Circuit  Court,  Lapeer  County; 
William  B.  wmiams.  Judge. 
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Aitbtir  N.  Perry  was  oonTlcted  of  obtain- 
ing money  by  false  pretenses  and  representa- 
tions, and  he  brings  error.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

B.  F.  Reed,  of  Lapeer,  for  appellant  Alex. 
J.  Oroesbeck,  Atty.  Gen.,  and  Herbert  W. 
Smith,  Pros.  Atty.,  o^  I^peer,  for  the  People. 

BBOOKHI,  J.  Defendant  stands  convicted 
of  the  crime  of  obtaining  money  by  means  of 
false  pretenses  and  represaitatlims  made  to 
one  V.  W.  Reek.  The  fttcts  as  disclosed 
by  the  record  are  as  follows:  On  October  1, 
1916,  defendant  sold  to  said  F.  W.  Reek,  800 
fence  posts.    The  order  follows: 

"Ship  to  F.  W.  Reek,  at  Imlay  City,  Mich. 
Sold  by  A.  N.  Perry,  by  way  of  G.  T.  R.  R. 
About  800  fence  posts,  fifteen  cents. 
4"  and  up-^  ft  80%  green." 

About  Jannary  1,  1816,  Reek  requested  the 
defendant,  Perry,  to  ship  the  posts.  On  Jan- 
uary 14,  1916,  defendant,  Perry,  called  on 
Reek  and  told  Reek  that  he  had  been  North 
and  had  the  poets  shipped,  and  asked  Reek 
to  advance  $60  on  them,  and  that  they  would 
be  there  In  a  few  days  at  Imlay  City.  Reek, 
believing  the  represeatatlon  made  by  defend- 
ant that  the  posts  had  been  shipped,  gave  de- 
fendant a  check  for  $60,  which  was  later 
cashed  by  defendant  No  poata  had  been 
received  by  Reek  up  to  the  date  of  the  trial, 
September  U,  1916. 

[1]  The  only  representation  made  by  Perry 
to  the  plaintiff  claimed  by  the  people  to  have 
been  false  was  the  single  representation 
that  said  posts  had  been  shipped,  and  the 
only  evidence  offered  by  the  people  in  sup- 
port of  the  allegation  that  said  representa- 
tion was  false  was  the  fact  that  at  the  time 
of  the  trial,  nearly  a  year  after  said  repre- 
sentation had  been  made,  no  posts  had  been 
received  by  Reek.  At  the  conclusion  of  the 
people's  case  counsel  for  defendant  moved 
for  a  directed  verdict  upon  the  ground  that 
there  was  no  evidence  tending  to  show  the 
falsity  of  the  representation  made  by  de- 
fendant that  the  posts  had  been  shipped. 
The  court  refused  to  grant  this  motion,  being 
of  opinion  that  It  was  competent  for  the 
Jury  to  determUie,  beyond  a  reasonable  douM, 
that  the  representation  made  was  false,  basing 
said .  determination  upon  the  fact  that  no 
posts  had  been  received  by  Reek,  as  well  as 
npon  the  circumstances  surroundlug  the  case. 
In  so  holding  we  are  of  opinion  that  the  trial 
conrt  was  not 'In  error.  It  Is  to  be  noted 
that  the  contract  of  sale  does  not  mention 
from  what  station  said  posts  were  to  be 
8hipi>ed.  Under  these  circumstances  it  Is 
apparent  that  it  was  practically  impossible 
for  the  people  to  offer  proof  covering  every 
station  on  the  Grand  Trunk  Railway  to  the 
^ect  that  the  posts  had  not  been  shipped. 
On  the  contrary,  if  the  representation  made 


l^  the  defendant  was  true,  the  railroad  rec- 
ords at  the  station  from  whidt  the  shipment 
was  made  were  available  to  him,  and  would 
have  been  a  complete  answer  to  the  charge. 
It  haa  been  h^d  that  proof  of  the  falsity  of 
the  representation  need  not  necessarily  be 
direct;  it  Is  sufficient  If  the  evidence  estab- 
lish facts  tending  legitimately  to  show  Its 
falsity.  It  Is 'said  that  as  defendant  la  usu- 
ally In  a  position  to  know  the  truth  or  falsity 
of  the  representation,  slight  evidence  of  its 
ftilalty  is  sufficient  for  his  convicticm.  In 
the  absence  of  countervailing  evidence  of  its 
truth.    See  cases  cited  in  note  15, 19  Cyc.  445. 

[2]  ISrror  is  assigned  npon  a  remark  of 
the  prosecutor  in  his  argument  to  &e  jnry. 
He  said:  "There  has  no  excuse  been  of- 
fered." It  is  urged  by  counsel  for  defendant 
that  this  was  a  reference  or  comment  on  the 
fact  that  the  defendant  had  not  testified  in 
his  own  behalf.  We  are  of  opinion  that  the 
criticism  is  not  warranted.  If  the  repre- 
sentation said  to  be  false  had  in  fact  been 
true,  its  truth  might  have  been  shown  through 
the  introduction  of  the  railroad  records  and 
without  the  necessity  of  the  defendant  taking 
the  stand. 

No  error  having  been  made  to  appear,  the 
Judgment  stands  affirmed. 


WALDEOKBR  v.  SMITH.    (No.  21.) 
(Supreme  Court  of  Michigan.     June  27,  1917.) 

1.  Sales  <s=>181(11)  —  Oomplbtion  and  Ao- 
ceptancb— evidbnok. 

Evidence  held  not  to  show  that  a  pattern 
which  plaintiff  had  contracted  to  make  for  de- 
fendant had  been  completed  and  accepted,  so  as 
to  authorise  a  recovery  on  the  common  counts  in 
assumpsit 

[Ed.  Note.— For  other  cases,  see  Sales,  Oeot. 
Dig.  SS  486,  487,  490.] 

2.  Sales  «=s»178(1>— Aocjbptakok. 

Where  plaintiff  contracted  to  make  for  de- 
fendant a  pattern  to  be  of  good  workmanship, 
and  defendant  authorized  G.  to  call  for  it  when 
completed,  and  take  it  to  G.'a  foundry,  the  tak- 
ing of  it  by  G.  when  it  was  delivered  by  plaintiff, 
while  it  was  not  such  a  completed  pattern, 
would  not  constitute  an  acceptance  by  G. 

[Ed.  Note.— For  other  cases,  see  Sales,  dent 
Dig.  I  451.] 

Error  to  Circuit  Court,  Wayne  County; 
Mark  W.  Stevens,  Judge. 

Action  by  John  P.  Waldecker  against  H. 
Collier  Smith.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

Argued  before  KtJHN,  C.  J.,  and  STONE, 
OSTRANDBB,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Zlnuner  ft  Chedester,  of  Detroit,  for  appel- 
lant James  J.  SpiUane,  of  Detroit,  for  ap- 
pellee. 

MOORE,  3.  The  defendant  Is  engaged  in 
manufacturing  machinery  for  cutting  sheet 
metal.  These  machines  comprise  a  U-shaped 
main  casting;  on  the  front  end  of  each  are 
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moniited  revolvliij;  disc  cdttera  Th«  coa- 
stnictkm  of  these  machines-  requires  a  steel 
casting.  To  make  these  castings  there  must 
be  a,  pattern.  Defendant  entered  Into  a  ver- 
bal contract  with  the  plaintiff  to  make  and 
construct  4  pattern  for  $100,  to  be  completed 
In  «lgbt  days.  It  was  to  be  a  flist'Class  job 
as  to  material  and  workmanship.  The  Mich- 
igan Grey  Iron  Casting  Company  was  doing 
casting  for  the  defendant,  and  at  his  request 
picked  up  the  pattern  and  carried  it  to  the 
foundry.  One  imperfect  casting  was  made 
from  the  pattern.  It  was  claimed  to  be  im- 
properly made,  and  was  taken  back  to  the 
shop  of  the  plaintiff,  who  did  other  work  on 
it,  which  plaintiff  claims  made  it  perfect; 
but  defendant  claims  it  never  was  properly 
completed,  and  he  refused  to  pay  for  it.  At 
the  time  of  the  trial  the  pattern  was  in  the 
possession  of  the  plaintiff. 

Suit  was  commenced  in  the  Justice  court, 
where  the  declaration  was  on  all  the  com- 
mon counts  in  assumpsit.  The  plea  was  the 
general  issue,  with  notice  of  recoupment 
From  a  judgment  in  favor  of  the  defendant, 
the  plaintiff  appealed  the  case  to  the  circuit 
court  Defendant  moved  for  a  directed  ver- 
dict This  the  court  declined  to  do,  and  a 
jury  returned  a  verdict  for  the  plaintiff  in 
the  sum  of  $107.89.  A  motion  was  made  for 
a  new  trial,  which  was  refused  upon  condi- 
tion that  plaintiff  remit  $25,  which;  the  evi- 
dence showed  was  the  cost  of  making  repairs 
on  the  one  casting  made  from  the  patten}. 
PlalntUTs  counsel  at  once  notified  counsel  of 
defendant  of  his  election  to  remit  that 
amount  so  that  the  amount  Involved  here  is 
$82.89.    The  case  is  here  by  writ  of  error. 

Counsel  for  appellant  group  his  assign- 
ments of  error  as  follows:  (1)  That  no  re- 
covery could  be  bad  under  the  oommon 
counts  in  assumpsit  (2)  Errors  In  refusal  to 
dismiss,  because  plaintiff  was  using  assumed 
name  without  showing  compliance  with  the 
statute.  (3)  Errors  In  the  admission  in  evi- 
dence of  Plaintiff's  Exhibit  1.  (4)  That  the 
court  erred  in  its  charge  as  indicated.  (5) 
That  the  court  erred  in  its  findings  of  fact 
aa  indicated.  (6)  That  the  defendant's  mo- 
tion for  new  trial  should  have  been  granted. 

[t]  The  court  was  of  the  opinion  that  there 
was  some  evidence  the  pattern  had  been  com- 
pleted and  accepted,  and  for  that  reason  a  re- 
covery might  be  had  upon  the  common  counts 
in  assumpsit  We  think  this  was  too  favor- 
able a  construction  to  put  upon  the  evidence 
offered  on  behalf  of  the  plaintiff.  There  is 
no  doubt  that  defendant  was  in  need  of  the 
pattern,  and  authorized  the  Michigan  Grey 
Iron  Casting  Company  to  call  for  it  when  it 
was  completed  and  take  it  to  their  foundry 
to  be  used  to  make  castings,  and  that  It  was 
called  for  by  that  company.  The  plaintiff 
was  not  a  witness,  but  his  brother,  who  had 
charge  of  the  business,  was  a  witness  for 
him.    In  his  testimony  appears  the  following: 

"On  the  12th  of  February  they  took  {he  pat- 
tern to  the  other  place ;  I  was  present  when  it 


left  th«  shop ;    helped  to  load  It.    Q.  Was  the 

pattern  complete  at  that  time?  A.  Yes,  sir. 
Q.  Did  it  have  wrapping  plates?  A.  That  was 
the  only  thing  it  did  not  have ;  otherwise,  it  wan 
complete.  Q.  It  is  a  very  large  heavy  pattern? 
A.  Yes,  sir.  Q.  I  will  ask  you  if  wrapping 
plates  are  not  necessary  for  patterns  of  that 
size?  A.  Yes,  sir;  they  are.  They  were  not 
on  when  the  pattern  left  the  shop.  I  next  saw 
the  pattern  about  ten  days  later  at  th*  Michigan 
Grey  Iron  Company's  foundry.  Q.  Did  yoa 
bring  it  back  to  your  shop?  A.  Teg.  Q.  For 
what  purpose?  A.  We  had  a  few  little  changes 
— few  little  repairs  on  it  Q.  Which  do  yon 
mean,  changes  or  repairs?  A.  Repairs.  Q. 
What  was  the  condition  when  you  found  it? 
A.  Why,  there  were  a  few  pieces  broken  off. 
Wasn't  very  many.  They  were  put  on  in  a 
short  time.  Wouldn't  say  that  it  was  a  poor  job. 
The  core  box  is  about  6x7  feet  In  using  it  for 
making  the  casting,  the  core  box  is  filled  with 
sand ;  would  weigh  in  my  best  judgment  about 
1,200  pounds.  After  the  core  box  is  filled  with 
sand.  It  is  necessary  to  invert  it — turn  it  over, 
Q.  I  will  ask  you  if  that  box  wasn't  so  poor  and 
weakly  constructed  that  in  attempting  to  turn 
it  over,  it  went  to  pieces?  A.  There  was  some 
pieces  came  oS ;  yes.  Q.  In  getting  it  back  in 
shape,  you  attempted  to  strengtiien  it  by  putting 
some  2^4'8  on  it,  did  you  not?  A.  We  did  not 
attempt  it-— we  did  straighten  and  strengthen  it. 
That  was  after  it  was  sent  to  tho  Michigan 
Grey  Ihmi  Company.  •  •  •  Q.  The  pattern 
proper,  as  distinguished  from  the  core  box,  pull- 
ed apart  when  it  was  pulled  out  of  the  sand,  did 
it  not?  A.  A  few  pieces  came  off.  Q.  You 
did  reconstruct  that?  A.  Yes,  sir.  Q.  Did  70a 
strengthen  it?  A.  The  pattern ;  yes,  sir.  Since 
the  work  was  done  on  it  Mr.  Smith  has  seen 
it  several  times.  Q.  He  has  absolutely  refused 
to  accept  it  has  he  not?  A.  Yes;  after  his 
man,  who  was  superintending  the  place,  accepted 
it  he  himself  refused  to  accept  it  He  said  his 
reason  for  it  was  it  was  not  made  in  accordance 
with  the  contract  There  was  no  contract  on 
this  job.  Q.  He  complained  that  it  was  not 
made  out  of  material  of  sufficient  strength?  A. 
Yes,  sir.  Q.  You  know  he  has  complained  that 
it  was  not  made  in  a  workmanlike  manner?  A. 
Not  t»  my  knowledge;  I  did  not  hear  him  say 
that  Q.  Yon  know  that  he  has  complained  that 
it  was  not  a  first-class  job?  -  A.  Yes,  Q.  He 
has  refused  to  pay  for  it?  A.  Yes.  Q.  It  is 
still  in  your  shop?    A,  Yes." 

The  foundryman  was  a  witness  for  the 
plaintiff.  His  version  on  cross-examination 
of  what  occurred  when  the  pattern  was  used 
is  In  part  as  follows: 

"Our  company  picked  up  this  pattern  and 
carried  it  to  our  place  of  business,  as  is  usual  in 
matters  of  this  kind.  We  had  an  order  from 
Mr.  Smith  to  make  the  casting  according  to 
the  pattern.  In  attempting  to  make  this  cast- 
ing, the  core  box  palled  apart  Q.  I  will  ask 
you  iff  it  wasn't  a  very  flimsy  construction?  A. 
Yes ;  It  was.  The  material  m  it  was  very  light 
for  a  box  of  that  size,  Q.  I  will  ask  yon  if 
the  workmanship  was  poor ;  that  is,  the  joints 
were  bad,  and  not  made  In  a  strong  manner? 
A.  "The  material  in  the  box  was  not  heavy 
enough  for  the  amount  of  sand  we  had  to  ac- 
tually put  in,  with  the  result  we  had  some  trou-' 
ble.  A  box  of  that  size  carries  approximately 
1,200  or  1,500  pounds.  The  sand  is  placpd  in 
the  core  box  and  rammed ;  the  box  has  to  stand 
up  under'  a  lot  of  weight,  because  the  sand  is 
pounded  in,  so  the  core  box  must  stand  all  the 
ramming,  in  addition  to  the  weight,  and  then  the 
box  must  be  inverted.  Q.  In  inverting  this  par- 
ticular core  box,  you  pulled  it  to  pieces?  A. 
Yes.  Q.  What  was  the  result  of  that  upon  the 
mold?  A.  It  amounted  to  a  day's  delay  in  get- 
ting the  core;  it  took  about  a  day  to  fix  the 
core  box.    *    *    *    The  core  raised,  and  we  had 
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a  defect  in  the  castine.  The  men  in  onr  foundry 
■pent  time,  probably  the  whole  day,  filing  the  core 
before  they  could  nse  it.  •  •  •  Q.  As  a  mat- 
ter of  fact,  if  the  pattern  and  core  box  were  both 
made  correctly,  there  would  not  be  any  neces- 
sity for  filing,  would  there?  A.  No;  I  don't 
know  where —  Q.  Answer  the  question;  that 
is  an  I  want  A.  No.  Q.  When  this  casting 
came  out,  as  a  matter  of  fact,  one  wall  was  very 
thick,  wasn't  it?  A.  Tes ;  the  core  raised,  and 
naturally  one  wall  would  be  thin  and  the  other 
heavy.  Q.  Did  the  pattern  itself— the  pattern 
proper,  as  distinguisbed  from  the  core  box — 
break  up  when  it  was  pulled  out  of  the  sand? 
A.  Pulled  a  section  off  of  it.  Q.  It  was  the  sec- 
tion that  projected  from  the  bottom?.  A.  Yes; 
they  had  it  hooked  on  where  they  really  should 
not  have  had  it  hooked  on.  Q.  Where  is  the 
place  where  the  wrapping  plates  should  be?  A. 
The  wrapping  plates  are  on  the  main  body  of  the 
pattern,  where  it  has  lots  of  strength." 

So  far  I  have  qaoted  wholly  from  the  tes- 
timony offered  by  the  plaintiff.  The  defend- 
ant offered  testimony  to  the  effect  that  the 
pattern  was  never  completed,  that  he  had 
never  accepted  it,  or  authorized  any  one  to 
accept  it,  and  that  from  the  first  he  had  re- 
fused to  pay  for  It 

[2]  Giving  the  testimony  offered  by  tbe 
plaintlfl  the  most  favorable  constmctloa  pos- 
sible, it  shows  that  the  foundry  company  bad 
no  authority  from  Mr.  Smith,  except  to  call 
for  a  completed  pattern,  and  that  the  pattern 
which  was  delivered  to  them  was  not  a  com- 
pleted pattern  of  good  workmanship,  and 
tliat  there  bas  been  no  authorized  acceptance 
by  Mr.  Smith  of  the  pattern  which  was  made. 
Irrespective  of  the  question  of  pleadings,  in 
any  phase  of  the  case  there  should  have 
been  a  directed  verdict  in  faror  of  defend- 
ant, with  costs  to  defendant. 

The  case  is  reversed,  and,  as  it  is  not  likely 
a  different  showing  could  be  truthfully  made, 
no  new  trial  wHl  be  granted. 


COOK  V.  HATJiY,  Wayne  Circuit  Judge. 
(No.  123.) 

(Supreme  Court  of  Michigan.    June  27,  1917.) 

1.  Judgment   «=»  153(2)  —  DEFAtTLT—SKTriNO 
Abide  apteb  Six  Months— Void  Osdeb. 

Under  Circuit  Court  Rule  32,  eubdiv.  4,  pro- 
viding that  in  all  cases  where  personal  service 
shall  have  been  made  upon  a  defendant  and  pro- 
ceedings taken  after  default  on  the  strength 
thereot  his  default  shall  not  be  'set  aside  unless 
the  application  shall  be  made  within  six  months 
after  the  default  is  regularly  filed,  where  defend- 
ant's default  was  duly  and  regularly  entered, 
which  was  followed  by  a  decree,  an  order  setting 
aside  the  default  after  the  expiration  of  six 
months  from  its  entry  was  void. 

[Ed.   Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  30a.] 

2.  Husband  and  Witk  iS='223  —  Actions- 
Death  OF  Codefbndant— Tenancy  bt  En- 

TIBETIBS. 

Where  default  was  entered  against  a  defend- 
ant during  his  lifetime,  and  the  interest  in  the 
premises  out  of  which  the  suit  grew  was  held 
by  himself  and  his  wife,  a  defendant,  by  the 
entireties,  on  his  death  defendant's  interest  be- 


'  came  vested  in  his  wife,  and  it  was  unnecessary 
to  suggest  the  death  on  the  record. 

[Bd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  t{  75»,  785,  773,  783,  795.] 

3.  Mandahus  «s>6S— Oovfeixiho  Vaoatior 
OF  Oboeb— Void  Obobb  Seitiro  Aside  De- 

TAULT. 

Mandamus  will  issue  to  compel  vacation  of  a 
valid  order  of  the  circuit  court  setting  aside  a 
default  after  the  expiration  of  six  months  from 
entry  of  the' default 

P}d.  Note.— For  other  cases,  see  Mandamns, 
Cent  Dig.  »  102-107.) 

Mandamns  on  the  relation  of  William  Coofc 
against  Patrick  J.  M.  Hally,  Wayne  Clrcoit 
Judge.    Writ  directed  to  issue. 

Argued  before  KUHN,  0.  J.,  and  STONB), 
OSTRANDER,  BIRD,  MOORBl,  STEE21H, 
BBOOKBt  and  FELLOWS,  JJ. 

Frederick  Miller  and  J.  W.  Bennett,  both 
of  Detroit,  for  relator.  William  Look,  of 
Detroit,  for  respondent 

BIRD,  J.  The  plaintiff  filed  his  suit  In 
equity  to  establish  and  have  oonflrmed  in 
him  an  easement  in  the  premises  of  Kath- 
erlne  Dehnert,  Emll  Dehnert,  and  William 
Ortman.  The  bill  was  filed  on  August  13, 
1914.  The  defendants  were  personally  serv- 
ed, and  on  August  27th  they  entered  their 
appearance  by  attorney,  and  on  the  same 
day  were  served  with  copies  of  the  bill.  The 
defendants  were  duly  defaulted  on  Decem- 
ber 1,  1914,  for  failure  to  respond  to  the 
bill,  and  a  decree  was  filed  therein  on  May 
14,  1915.  On  January  17, 1916,  a  motion  was 
made  to  set  aside  the  default  This  motion 
was  granted  on  March  31,  1916,  over  a  year 
after  the  d^fAult  had  been  entered.  Plalh- 
tiff  now  asks  this  court  for  a  writ  of  man- 
damus to  compel  the  trial  court  to  set  aside 
this  order,  and  in  support  thereof  he  calls 
attention  to  Circuit  Court  Rule  32,  subd.  4. 
That  part  of  the  rule  which  lis  material  here- 
to provides  that: 

"In  all  cases  where  personal  service  shall 
have  been  made  upon  a  diifendant,  and  proceed- 
ings taken  after  default  on  the  strength  there- 
of, his  default  shall  not  be  set  aside  unless  the 
application  shall  be  made  within  six  months  aft- 
er such  default  is  regularly  filed." 

{!]  It  Is  insisted  by  the  relator  that,  in- 
asmuch as  more  than  six  months  had  expir- 
ed when  the  decree  and  default  were  set 
aside,  tbe  order  is  invalid.  The  default  of 
the  defendants  appears  to  have  been  duly 
and  regularly  entered.  This  was  followed  by 
a  decree.  It  is  obvious,  therefore,  that, 
"Proceedings  were  taken  after  default  on  the 
strength  thereof."  Tbe  object  of  this  rule 
was  to  fix  the  time  within  which  a  default 
might  be  set  aside,  and  it  has  been  repeated- 
ly held  that  an  order  setting  aside  a  default 
after  the  expiration  of  six  months  from  its 
entry  was  void,  and  mandamus  has  Issued  to 
compel  the  vacation  of  such  orders.  Petley 
v.  Wayne  Circuit  Judge,  124  Mic*.  14,  82  N. 
W.  666;   Carpenter  v.  Judge  Superior  Court, 
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126  mch.  8,  85  N.  W.  265;  Blensteadt  ▼. 
Ollnton  Circuit  Judge,  142  Midi.  633,  106  K 
W.  875;  St  Louis  Hoop  &  Stave  Co.  ▼. 
Wayne  arcult  Judge,  155  Mlcli.  311.  118  N. 
W.  988. 

[2]  But  It  la  argued  that  the  decree  was 
Told.  This  is  based  upon  the  foct  that  Mr. 
Dehnert  was  dead  when  the  decree  was 
granted,  and  no  suggestion  of  the  fact  bad 
been  m&dk  upon  the  record.  In  view  of  the 
fact  that  his  default  had  been  entered  dur- 
ing his  lifetime  and  the  further  fact  that'  the 
interest  in  the  premises,  out  of  which  the 
contention  grew,  was  held  by  himself  and 
his  wife  by  the  entireties,  we  think  there  la 
no  force  to  this  point  Upon  his  death  his 
interest  became  vested  In  the  survivor,  and 
she  was  a  party.  Under  such  circumstances 
it  would  be  unnecessary  to  suggest  the  death 
of  defendant  Dehnert  upon  the  record. 

[3]  The  writ  must  issue,  with  costs  to  the 
relator. 


BENNETT  v.  STOCKWELL  et  aL    (No.  187.) 
(Supreme  Court  of  Michigan.    June  27,  1917.) 

1.  Libel  and  Slandeb  «=348(2)— Pbivilege— 
Gband  Jdbt  Bepobt. 

A  grand  jury  having  no  authority  to  make  a 
report,  not  followed  by  indictment,  reflecting 
on  an  official,  it  is  not  privileged,  even  quali- 
liedly,  as  regards  liability  of  the  members  for 
libeL 

[Ed.  Note. — For  other  cases,  see  label  and 
Slander,  Cent  Dig.  S  145.] 

2.  Libel  and  Slandeb  ®=»50— Good  Faith. 

Report  of  a  grand  jury  not  being  privileged, 
good  faith  of  the  members  is  not  a  bar  to  ac- 
tion for  libel,  but  bears  only  on  mitigation  of 
damages. 

[Ed.  Note.— For  other  cases,  see  Label  and 
Slander,  Cent  Dig.  |  149.] 

3.  Libel  and  Slandkb  «=3ll2(l)— Publica- 
tion—Etidbncb. 

That  a  Ubdons  unauthorized  report  was 
presented  in  open  court  by  the  foreman  of  the 
grand  jury,  purporting  to  act  in  behalf  of  all 
the  members,  and  that  they  were  all  present, 
apparently  acquiescing  in  what  was  done,  is 
pruna  facie  evidence  that  all  of  them  acted  in 
or  acquiesced  in  its  publication. 

[Ed.  Note.— For  other  cases,  see  Lit>el  and 
Slander,  Cent  Dig.  H  325-328,  330,  331,  341.] 

4.  WiTRESSBS     «=»72  — ColIPETBNCT  — G»AHD 
JUBOBS. 

Comp.  Laws  1897,  f  11887,  providing  that  a 
meml>er  of  a  grand  jury  cannot  be  obuged  or 
allowed  to  testify  in  what  manner  he  or  any 
member  voted  on  any  question  before  them,  or 
what  opinions  were  expressed  by  any  juror  m 
relation  to  any  such  question,  applies  only  to  a 
proceeding  in  which  an  indictment  was  properly 
found,  and  not  to  deliberations  concerning  and 
resulting  in  an  unauthorized  libelous  report 
by  the  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  186.] 

Error  to  Circuit  Court,  Kalamazoo  Coun- 
ty ;   Walter  H.  North,  Judge. 

Action  by  Milo  O.  Bennett  against  John  W. 
Stockwell  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed, 
and  new  trial  granted. 


Argued  before  KUHN,  C.  J.,  and  STONE, 
BIRD,  MOORE,  STEERB,  and  BROOKE,  J  J. 

Milo  O.  Bennett,  of  Kalamazoo,  la  pro.  per. 
Alfred  J.  Mills,  of  Kalamazoo,  for  appellees. 

STONE,  J.  This  U  an  action  of  Ubd 
against  the  defendants,  who  served  as  grand 
Jurors  in  the  circuit  court  for  the  county  of 
E^lamazoo,  for  the  composition  and  publica- 
tion of  an  alleged  false,  malicious,  and  de- 
famatory document  styled  a  "report"  wUch 
was  filed  with  the  circuit  court  for  said  coun- 
ty by  the  defendants,  through  Byroa  J. 
Games,  their  foreman,  on  February  6,  1914. 
The  report  was  written  by  defendant  Stodc- 
well  and  handed  to  the  circuit  Judge  by  de- 
fendant Cames.  The  said  "report,"  contain- 
ing the  alleged  libelous  language,  was  before 
this  court  In  Bennett  v.  Kalamazoo  Circuit 
Judge,  183  Mich.  200,  150  N.  W.  141,  Ann. 
Cas.  1916E,  223,  and  is  fuUy  set  forth  there, 
in  the  opinion  of  Justice  Brooke,  to  which 
reference  is  made.  It  was  addressed  to  the 
circuit  court  for  the  county  of  Kalamazoo, 
and  the  opening  sentence  is:  "We,  the  mem- 
bers of  the  grand  Jury  now  in  session,  beg 
leave  to  report,"  etc  It  was  signed:  "The 
Grand  Jury  of  Kalamazoo  County,  by  Byron 
J.  Cames,  Foreman  of  Grand  Jury."  It  ap- 
pears undisputed  that  this  report  was  pre- 
sented to  the  court  by  the  foreman  thereof, 
in  the  presence  of  the  entire  Jury.  In  Ben- 
nett V.  Kalamazoo  Circuit  Judge,  supra,  we 
said: 

"In  this  state  there  are  but  two  matters  upon 
which  a  grand  jury  have  statutory  right  to 
make  reports  or  preseotmenta— i.  e.,  trespass  on 
public  lands  (1  Comp.  Laws,  |  1395),  and  viola- 
tion of  the  election  laws  (section  11443).  Sec- 
tions 11891-11893,  Comp.  Laws,  provide  how 
indictmoits  shall  be  found,  but  contain  no  pro- 
visions for  the  filing  of  a  report  or  presentment 
reflecting  upon  the  conduct  of  public  officials. 
An  examination  of  the  report  filed  by  the  grand 
jury  in  the  instant  case  shows  that  it  contains 
reflections  of  the  gravest  character  upon  the  of- 
ficial conduct  of  the  petitioaer,  if  it  does  not 
actually  charge  him  with  the  commission  of  a 
felony.  A  review  of  all  the  cases  cited  upon 
both  sides  of  the  question,  and  such  others  as 
we  have  been  able  to  examine,  leads  ns  to  the 
conclusion  that  inherently,  apart  from  statutory 
sanction,  the  grand  jury  has  no  right  to  file 
such  a  report,  unless  it  is  followed  by  an  in- 
dictment The  evils  of  the  contrary  practice 
must  be  apparent  to  all.  While  the  proceedings 
of  the  grand  Jury  are  supposed  to  be  secret  it 
is  clear  that  in  the  present  instance  that  secrecy 
was  not  inviolate,  for  the  objectionable  reiwrt 
found  its  way  into  the  press  of  Kalamasoo  with- 
in a  few  boars  after  it  had  been  filed.  Whether 
the  matter  contained  in  such  repwt  be  true  or 
false,  it  can  make  no  dilTerence  with  the  prin- 
ciple involved.  In  either  event  the  accused  per- 
son is  obliged  to  submit  to  the  odium  of  a  charge 
or  charges  based,  perhaps,  upon  insufficient  evi- 
dence, or  no  evidence  at  all,  without  having  the 
opportnnity  to  meet  his  accusers  and  reply  to 
their  attacks.  This  situation  is  one  which  of- 
fends every  one's  sense  of  fair  play  and  is  surely 
not  conducive  to  the  decent  administration  tit 
Justice." 

And  this  court  issued  a  mandamus  to  com- 
pel the  reiq)ondent  therein  to  grant  a  moUon 
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of  tbe  relator  to  strike  from  the  files  of  the 
court,  said  report  Upon  the  trial  of  the  In- 
stant case  It  appeared  that  the  plaintiff  had 
been  elected  prosecuting  attorney  of  Kalama- 
zoo county  at  the  general  election  held  In 
tbe  month  of  November,  1912,  and  that  he 
served  as  such  officer  during  the  years  1913 
and  1914.  There  was  evidence  in  the  case 
that  defendant  Stockwell  prepared  the  re- 
port   He  testified: 

"I  prepared  that  report  myself  and  not  from 
any  dictation.  *  *  *  I  made  two  copies,  one 
original  and  one  cartxm.  The  original  was  sign- 
ed by  the  foreman." 

It  appears  that  the  carbon  copy  reached' the 
newspaper  publisher  through  the  hands  of 
the  circuit  Judge.  The  witness  Stockwell 
says  he  does  not  remember  what  was  done 
with  the  carbon  copy,  but  testified  that  he 
did  not  give  It  to  the  circuit  Judge.  It  does 
appear  undisputed  that  the  circuit  Judge  had 
pos.session  of  the  carbon  copy  shortly  after- 
ward and  exhibited  it  to  Mr.  Nichols,  the 
special  prosecuting  attorney  who  had  'been 
appointed  to  attend  the  grand  Jury.  It  fur- 
ther appeared  that  Mr.  Nichols,  although  at- 
tending the  grand  Jury  in  the  examination  of 
witnesses  and  the  preparation  of  Indictments, 
had  no  knowledge  that  such  report  had  been 
made,  or  was  in  existence,  until  the  carbon 
copy  was  shown  to  hiin  by  the  circuit  Judge 
on  the  same  day  the  original  was  filed  and 
spread  xison  the  Journal  of  the  court  At 
the  close  of  the  plaintiff's  evidence  a  motion 
was  made  to  direct  a  verdict  for  the  defend- 
ants upon  tbe  grounds  that  the  alleged  libel- 
ous article  declared  on  and  made  a  basis  of 
the  acti(m  .was  privileged  absolutely,  or,  if  not 
privileged  absolutely,  that  it  was  quallfledly 
privileged;  and  after  some  discussion  the 
court  directed  a  verdict  for  tbe  defendants. 

The  case  is  brought  here  by  the  plaintiff 
upon  writ  of  error,  and  the  assignments  of 
error  discussed  are  that  the  court  erred :  (1) 
In  charging  the  Jury  to  return  a  verdict  In 
favor  of  the  defendants  upon  plaintiff's  own 
case,  as  shown  by  the  record.  (2)  In  striking 
out  the  testimony  of  one  of  tbe  defendants  as 
to  the  action  of  certain  Jurors  In  their  delib- 
erations. (3)  In  granting  the  motion  of  de- 
fendants' counsel  to  withdraw  plalntlfTs  case 
from  the  Jury,  and  direct  a  verdict  against 
plaintiff  without  submitting  the  same  to  the 
Jury  for  their  determination  as  a  question  of 
fact  whether  the  article  was  libelous,  and 
as  to  the  extent  of  plaintiff's  damages.  We 
are  of  opinion  that  this  court  has  already 
passed  on  the  question  whether  this  alleged 
report  was  privileged,  either  absolutely  or 
quallfledly.  If  it  had  been  privileged  at  all, 
this  court  would  not  have  ordered  It  stricken 
from  the  record.  It  is  manifest  that  U  the 
defendants  composing  the  grand  Jury  had  re- 
turned an  indictment  against  the  plaintiff, 
that  would  have  been  privileged. 

[1,2]  It  Is  the  principal  contention  of  de- 
fendants' counsel  that  the  article  was  quail- 


fiedly  privileged.  We  are  of  the  opinion 
that  It  was  not  privileged  at  alL  This  court 
has  repeatedly  held  that  the  occasion  deter- 
mines the  question  of  privilege,  and  we  have 
said :  That  qualified  privilege  extends  to  all 
communications  made  bona  fide  upon  any  sub- 
ject-matter in  which  the  party  communicating 
has  an  Interest,  or  In  reference  to  which  he 
has  a  duty,  to  a  person  having  a  correspond- 
ing interest,  or  duty.  Bacon  v.  Railroad  Co., 
66  Mich.  166-170,  33  N.  W.  181;  Gam  v. 
Lockard,  108  Midi.  196,  65  N.  W.  764; 
Schultz  V.  Ouldenst^ln,  144  Mich.  63&-641, 
108  N.  W.  96;  MadlU  v.  Currle,  168  Mich. 
646-558, 134  N.  W.  1004.  In  Rector  v.  Smith, 
11  Iowa,  302,  the  Supreme  Court  of  that  state 
held  that  a  grand  Jury  had  no  power  to  pre- 
sent to  the  court  otherwise  than  by  Indict- 
ment the  misconduct  of  an  officer ;  and  that 
a  report  to  the  district  court  charging  an 
officer  with  malfeasance  was  not  a  privileged 
communication';  and  that  the  defendant 
could  not  plead  this  privilege  Jn  bar  of  plain- 
tiff's right  to  recover.  We  think  that  court 
was  illogical  when  It  further  held  that  If  such 
publication  was  made  without  malice,  and  as 
the  defendant  supposed  In  the  discharge  of  a 
public  duty,  and  without  any  ill  wUl  or  ha- 
tred toward  the  plaintiff,  there  could  be  no  re- 
covery. The  court  there  referred  to  the  lan- 
guage of  Chief  Justice  Shaw  In  the  case  of 
Bradley  v.  Heath,  12  Pick.  (Mass.)  163,  22 
Am.  Dea  418.  A  reference  to  that  case  shows 
that  Chief  Justice  Shaw  was  there  speaking 
of  a  case  which  presented  a  qualified  privi- 
lege. In  our  opinion  it  is  illogical  to  say 
that  In  the  absence  of  privilege,  good  faith 
can  be  shown  in  bar  of  plamtitTs  right  to 
recover.  Undoubtedly  all  the  surrounding 
circumstances  may  be  shown  in  mitigation  of 
damages,  but  not  in  bar  of  the  action,  where 
the  matter  published  is  not  privileged.  Cases 
are  numerous  in  this  state  where  evidence  In 
mitigation  of  damages  has  been  received  un- 
der such  circumstances,  but  not  in  bar  of  tbe 
action. 

[8]  It  seems  to  have  been  the  opinion  of 
the  trial  court  In  tbe  Instant  case  that  there 
was  no  evidence  as  to  which  or  how  many 
of  the  defendants  concurred  In  the  action 
of  the  grand  jury.  It  should  be  borne  in  mind 
that  this  Is  an  action  for  publishing  alleged 
libelous  matter.  As  we  have  said,  the  un- 
disputed evidence  shows  that  this  so-called 
report  was  presented  In  open  court  by  the 
foreman  of  the  grand  jury,  purporting  to  act 
In  behalf  of  all  the  defendants,  and  that  all 
of  the  defendants  were  present,  apparently 
acquiescing  In  what  was  done.  We  have 
called  attention  to  the  manner  in  which  the 
report  was  signed.  We  think  that  prima 
facie  at  least,  It  may  be  said  that  all  of  the 
defendants  acquiesced  in  the  publication  of 
the  report  Certainly  the  foreman  and  the 
defendant  who  prepared  it  for  publication 
would  be  responsible  for  It  and  we. think, 
as  we  have  said,  that  prima  fade  all  of  tbe 
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defendants  acted  In  or  acquiesced  In  its 
publication. 

[4]  It  Is  the  further  claim  of  the  appellant 
that  the  members  of  the  grand  Jtiry  should 
have  been  allowed  to  testify  to  the  proceed- 
ings in  the  grand  Jury  room  as  respects  the 
voting  for,  and  composition  and  publication 
of,  the  alleged  libel.  Our  statute  (sec.  11887, 
Comp.  Laws  1897)  provides  as  follows: 

"Members  of  the  grand  jury  may  be  required 
by  any  court  to  testify,  wheuier  the  testimony 
of  a  witness  examined  before  such  jury  is  con- 
sistent with,  or  different  from,  the  evidence 
given  by  such  witness  before  such  court;  and 
they  may  also  be  required  to  disclose  the  testi- 
mony given  before  them  by  any  person,  upon 
complaint  against  such  person  for  perjury,  or 
upon  his  trial  for  such  offense ;  but  in  no  case 
can  a  member  of  a  grand  jury  be  obliged  or  al- 
lowed to  testify  or  declare  in  what  manner  he  or 
any  other  member  of  the  jury  voted  on  any  ques- 
tion before  them,  or  what  opinions  were  ex- 
pressed by  any  juror  in  relation  to  any  such 
question." 

In  the  following  cases  we  have  referred 
to  and  passed 'upon  this  statute:  People  v. 
liBuder.  82  Mich.  122,  46  N.  W.  956 ;  People 
V.  O'Nein,  107  Mich.  556,  65  N.  W.  540;  Peo- 
ple V.  Thompson,  122  Mich.  411-417,  81  N. 
W.  344;  In  re  Ardier,  134  Mich.  408-410, 
96  N.  W.  442.  An  examination  of  these  cases 
win  show  that  wo  were  there  dealing  with 
indictments  which  bad  been  properly  found 
and  presented  by  grand  jurors. 

The  pertinent  question  is  whether  vthis 
statute  should  be  held  to  apply  in  the  instant 
case,  where  we  have  held  that  the  proceed- 
ings of  the  grand  jury  in  this  matter  were 
without  authority  or  jurisdiction.  It  has 
long  been  the  policy  of  the  law,  in  further- 
ance of  justice,  that  the  legitimate  investiga- 
tions and  deliberations  of  a  grand  jury 
should  be  conducted  In  secret,  and  that  for 
most  intents  and  purposes  its  proceedings 
are  legally  sealed  against  divulgence.  The 
grand  jurors  are  sworn  to  keep  secret  the 
state's,  their  fellows',  and  their  own  counsel. 
The  policy  is  to  inspire  the  jurors  with  a  con- 
fidence of  security  in  the  discharge  of  their 
legitimate  and  responsible  duties,  so  that 
they  may  deliberate  and  decide  without  ap- 
prehension of  any  detriment  from  an  accused, 
or  any  other  person;  to  secure  the  utmost 
freedom  of  disclosure  of  alleged  crimes  and 
offenses  by  prosecutors;  to  conceal  the  fact 
that  an  indictment  is  found  against  a  party, 
in  order  to  avoid  the  danprer  that  he  may 
escape  and  elude  arrest  upon  It,  before  the 
presentment  is  made.  That  grand  Jurors 
cannot  testify  how  they  or  any  of  their  fel- 
lows voted,  or  as  to  what  Induced  them  to 
find  an  indictment,  or  as  to  opinions  ex- 
pressed by  their  fellows  or  themselves,  upon 
any  qnestion  properly  before  them  and  con- 
sidered by  them,  is  well  settled.  Hooker  v. 
State,  98  Md.  146,  56  Att.  390,  reported  in  1 
Ann.  Cas.  644,  and  note  citing  many  cases, 
including  People  v.  Lauder,  supra,  and  People 
V.  Thompson,  supra.    In  accord  with  our  stat- 


ute, It  is  not  competent  for  a  grand  Jnror 
to  testify  as  to  the  character  or  sufficiency 
of  the  evidence  upon  which  an  Indictment 
was  found,  or  how  he  voted  thereon;  but 
should  that  rule  obtain  in  matters  before 
the  £:rand  Jury  where  it  had  no  jurisdiction 
to  make  the  "r^ort"?  We  think  not.  For 
Instance,  It  was  held  at  an  early  day  that 
where  process  was  Issued  on  the  complaint 
of  a  grand  Juror,  which  was  without  any  au- 
thority whatever  and  was  void,  he  was  held 
liable  to  the  person  Injured.  Allen  v.  Gray, 
11  Cionn.  95.  We  are  of  opinion  that  the  stat- 
ute above  quoted  does  not  apply  to  such  a 
proceeding  as  was  had  by  the  grand  Jury  in 
the  instant  case,  and  that  its  provisions  can- 
not be  invoked  by  the  defendants  here. 

We  think  that  the  court  erred  in  exclud- 
ing the  testimony  offered  to  show  the  acti<m 
of  certain  grand  Jurors  in  their  delibera- 
tions, with  reference  to  this  80K»Ued  report; 
and  that  the  court  also  erred  in  directing  a 
verdict  for  the  defendants,  and  in  not  sub- 
mitting the  case  to  the  Jury  opon  proper  In- 
structions. 

The  Judgment  is  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant. 


PEOPLE  V.  LYONS.    (No.  154.) 
(Supreme  Court  of  Michigan.    June  27,  1917.) 

1.  Statutes  9=>1  18(6)— Sub jeotb  aitd  TrruES 
OF  Acts— CoNSTTrunoNAL  Rkquibements. 

Act  Na  284  of  the  Public  Acts  of  1913,  mak- 
ing it  an  offense  to  receive  the  proceeds  of  a 
female  engaged  in  prostitution,  thereby  amend- 
ing section  3  of  Act  No.  63  of  the  Public  Acta 
of  1911,.  entitled  "An  act  reiating  to  nandering," 
etc.,  does  not  come  within  the  title  thereof,  nor 
within  pandering  as  defined  by  section  1,  and 
is  therefore  unconstitntionaL 

[Ed.  Note.— For  other  cases,  see  Statntea, 
Oent.  Dig.  f  160.] 

2.  (Tbiuinai.  Law  «=»13— Statdtobt  Pbovi- 

SIONS. 

Where  an  act  of  the  Iiegislature  defines  an 
offense,  its  applicntion  is  limited  to  acts  com- 
ing within  such  definition. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Oent  Dig.  {f  48-60,  67-72.] 

Error  to  Recorder's  Court  of  Detroit;  Wil- 
liam S.  (Jonnolly,  Recorder. 

Ben  Lyons  was  convicted  of  pandering,  and 
he  brings  error.    Reversed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDEB,  BIRD,  MOORE,  STEERS, 
BROOKE,  and  FELLOWS,  JJ. 

Louis  H.  Wolfe  and  Edmund  B.  Shepherd, 
l)oth  of  Detroit,  for  appellant.  Charles  H. 
Jasnowskl,  Pros.  Atty.,  and  Harry  B.  Keldan, 
Asst  Pros.  Atty.,  both  of  Detroit,  and  Alexan- 
der J.  Groesbeck,  Atty.  Gen.,  for  the  People. 

BIRD,  J.  Defendant  was  Informed  against 
in  the  recorder's  court  of  the  city  of  De- 
troit, the  information  charging  that  he  did 
"willfully,  unlawfully,  and  feloniously  know- 
ingly accept,  receive,  levy  and  appropriate 
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a  certain  anm  of  money,  to  wit,  Qie  sum  of 
two  dollars,  In  lawful  money  of  the  United 
States  of  America,  of  the  value  of  two  dol- 
lars, without  giving  consideration  therefor, 
from  the  proceeds  of  the  earnings  of  one  Em- 
ma logons,  a  female  person,  she,  the  said  Em- 
ma Lyons,  being  then  and  there  a  woman 
engaged  in  prostitution,"  etc.,  contrary  to 
the  provisions  of  section  8  of  Act  63  of  the 
Laws  of  1911,  as  amended  by  Act  284  of  the 
Laws  of  1913,  the  same  being  generally 
known  as  the  pandering  act  Kespondent 
having  been  convicted  thereunder,  he  has  re- 
moved the  proceedings  to  this  court  upon  writ 
of  error. 

[1]  The  principal  error  relied  ni>on  Is  the 
refusal  of  the  trial  court  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  section 
8  of  said  act  Is  unconstitutional,  because  of 
defective  title.  Act  63  was  passed  by  the 
Legislature  of  1911  and  amended  In  1913  by 
amending  section  3.  The  tltla  as  originally 
passed  in  1911  reads: 

"An  act  relating  to  pandering,  to  define  and 
prohibit  the  same,  to  provide  for  the  punishment 
tbereirf,  and  for  the  competency  of  certain  evi- 
dence at  the  trial  thereof." 

No  change  was  made  in  this  title  at  the 
1913  session  when  section  3  was  amended. 
The  act  Is  somewhat  lengthy,  but  we  think 
It  Is  necessary,  to  a  proper  understanding  of 
the  question  raised,  to  quote  sections  1  and  3 
at  length,  omitting  section  2: 

"Section  1.  Any  person  who  shall  procure  a 
fonale  inmate  for  a  house  of  prostitution ;  or 
who  shall  induce,  persuade,  encourage,  inveigle 
or  entice  a  female  person  to  become  a  prostitute ; 
or  who  by  promises,  threats,  violence  or  by  any 
device  or  scheme,  shall  cause,  induce^  persuade, 
encourage,  take,  place,  harbor,  inveigle  or  en- 
tice a  female  person  to  become  au  inmate  of  a 
house  of  prostitution  or  assignation  places  or 
any  place  where  prostitution  is  pracnced,  en- 
couraged or  allowed;  or  any  person  n-ho  shall, 
by  promises,  threats,  violence,  or  by  any  de- 
vice or  scheme,  cause,  induce,  persuade,  en- 
courage, inveigle  or  entice  an  inmate  of  a  house 
of  prostitution  or  place  of  assignation  to  remain 
therein  aa  such  inmate;  or  any  person  who  by 
promisee,  threats,  violence,  by  any  device  or 
scheme,  by  fraud  or  artifice,  or  by  duress  of  per- 
son or  goods,  or  by  abuse  of  any  position  of  con- 
fidence or  authority,  or  having  legal  charge,  shall 
take,  place,  harbor,  inveigle,  entice,  persuade, 
encourage  or  procure  any  female  person  to  enter 
any  place  within  this  state  in  which  prostitu- 
tion is  practiced,  encouraged  or  allowed,  for 'the 
purpose  of  prostitution,  or  to  inveigle,  entice, 
persuade,  encourage  or  procure  any  female  per- 
son to  come  into  this  state  or  to  leave  this  state 
tor  the  purpose  of  prostitution;  or  who  takes 
or  detains  a  female  with  the  intent  to  compel 
her  by  force,  threats,  menace  or  duress  to  marry 
him  or  to  marry  any  other  person  or  to  be  de- 
filed; or  upon  the  pretense  of  marriage  takes 
or  detains  a  female  person  for  the  purpose  of 
sexual  intercourse;  or  who  shall  receive  or  give 
or  agree  to  receive  or  give  any  money  or  thing 
«f  value  for  procuring  or  attempting  to  procure 
any  female  person  to  become  a  prostitute  or  to 
come  into  this  state  or  leave  this  state  for  the 
purpose  of  prostitution,  shall  be  guilty  of  pan- 
deriug,  and  upon  conviction  shall  be  punished  by 
imprisonment  for  a  term  not  more  than  thirty 
years." 

"Sec.  8.  Any  person  who  shall  knowingly  ac- 


cept, receive,  levy  or  appropriate  any  money 
or  other  valuable  thing  witnout  consideration 
from  the  proceeds  of  the  earnings  of  any  woman 
engaged  in  prostitution,  or  any  person,  knowing 
a  female  to  be  a  prostitute,  sbaill  live  or  derive 
support  or  maintenance,  in  whole  or  in  part, 
from  the  earnings  or  proceeds  of  the  prostitution 
of  said  prostitute,  or  from  moneys  loaned  or 
advanced  to  or  charged  against  her  by  any 
keeper  or  manager  or  inmate  of  a  house  or  other 
place  where  prostitution  is  practiced  or  allowed, 
shall  be  deemed  guilty  of  a  felony,  and  on  convic- 
tion thereof  shall  be  punished  by  imprisonment 
for  a  term  of  not  more  than  twenty  years.  Any 
such  acceptance,  receipt,  levy  or  appropriation 
of  such  money  or  valuable  thing  shall,  upon  any 

Proceeding  or  trial  for  violation  of  this  section, 
e  presumptive  eridence  of  lack  of  considera- 
tion." 

[2]  Section  1  of  the  act  defines  with  great 
particularity  what  acts  shall  constitute  the 
offense  of  pandering.  It  Is  a  legislative  defi- 
nition of  that  offense,  and  It  Is  to  this  defi- 
nition we  must  look  as  a  test  In  determining 
whether  In  any  given  ease  the  offense  of 
pandering  has  been  committed.  By  section 
3  other  and  different  acts  are  declared  to  be 
an  offense,  but  such  acts  are  not  Included 
within  the  legislative  definition;  tlierefere 
such  acts  cannot  be  said  to  constitute  the  of- 
fense of  pandering.  Section  1  seeks  to  pre- 
vent females  from  becoming  prostitutes  and 
from  becoming  inmates  of  houses  of  prosti- 
tution, while  section  3  seeks  to  prevent  oth- 
ers from  being  the  beneficiaries  of  moneys 
earned  by  them  In  prostitution — quite  a  dif- 
ferent snbject  of  legislation.  The  latter  of- 
fense not  being  Included  within  the  leg- 
islative definition  of  pandering,  we  must  con- 
clude that  another  and  different  offense  was 
attempted  to  be  Ingrafted  onto  the  act  of 
1911  by  the  Legislature  of  1913  under  Its 
original  title.  This  was  not  permissible  un- 
der the  constitutional  provision.  Section  3 
of  the  act  must  be  eliminated  and  declared 
to  be  Invalid  and  of  no  force. 

The  Judgment  of  conviction  will  be  set 
aside,  and  the  respondent  discharged. 


HacOILUS  V.  ALCONA  COUNTY.    (No.  86J 
(Supreme  Court  of  Michigan.    Jime  27,  1917.) 

1.   DiSTBICT  AND  PsOSECnTINO  ATTOBNETS  9=> 

3(5)— compbnsatioh  of  assistant— statute 

—"Trial." 
.Under  Comp.  Laws  1915,  §  2418,  providing 
that  the  prosecuting  attorney  may,  under  direc- 
tion of  court,  procure  such  aMistance  in  the  trial 
of  any  person  charged  with  felony  as  he  may 
deem  necessary,  and  may,  in  case  of  disability, 
appoint  an  assistant  to  perform  his' duties  during 
his  disability,  who  shall  be  allowed  reasonable 
compensation,  where  the  prosecuting  attorney 
appointed  an  assistant,  the  appointee  could  re- 
cover payment  for  services  performed  in  good 
faith  in  preparation  for  trial,  as  well  as  on 
trial  of  the  cases,  since  "trial,  as  used  in  the 
statute,  includes  preparation  for  trial. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  §  17. 

For  other  definitions,  see  Words  and  Phrases, 
X^rst  and  Second  Series,  Trial.] 
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2.  DiSTBioT  Aif  D  PboseoutiKo  Attobnkts  9=> 
8(5)— G011FEN8A.TIOR    OF    Assistant— Stat- 

•■UTB. 

Under  Comp.  Laws  1916,  {  2418,  a  county 
is  not  liaUe  for  services  in  the  preparation  of 
cases  performed  by  the  prosecuting  attorney's 
assistant  before  his  appointment  as  such. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  §  17.] 

S.  Costs  ®=»234— Costs  oh  Appeal— Reduc- 
tion or  JTTDaUKNT. 
Appellant,   who  has  reduced  the  judgment 

against  it  substantially,  should  have  costs. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 

Dig.  H  892-899.] 

Error  to  Circnlt  Court,  Alpena  County; 
Frederick  W.  Mayne,  Judge. 

Action  by  Henry  R.  MacGUUs  against  the 
County  of  Alcona.  To  review  a  Judgment  for 
plaintiff,  defendant  brings  ernJr.  Judgment 
affirmed  in  part  conditionally;  otherwise 
reversed,  and  new  trial  granted. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
08TRANDBR,  BIRD,  MOORE,  STEBRB, 
and  BROOKE,  JJ. 

Herman  Dehnke,  of  HarrisvlUe,  for  appel- 
lant Harry  R.  MacGUUs,  of  HarrisvUle,  In 
pro.  per. 

MOORE,  J.  Counsel  for  appellant  came 
Into  this  court  with  seventy-seven  assign- 
ments of  error  which  are  discussed  In  a  brief 
of  143  printed  pages.  Every  Important  ques- 
tion In  the  case  could  have  been  presented  in 
flre  or  six  assignments  of  error  and  coald 
have  been  intelligently  and  exhaustively  dis- 
cussed in  a  brief  of  16  or  20  pages.  The 
course  pursued  makes  a  great  deal  of  un- 
necessary work  for  this  court,  and  Is  not  to 
be  commended. 

The  plalntUF  is  an  attorney.  It  is  bis  claim 
that  the  prosecuting  attorney  was  ill  aQd 
requested  plaintiff  to  do  some  work  for  the 
people  in  a  very  important  case,  which  work 
was  in  the  nature  of  preparing  the  case  for 
trial,  and  needed  to  be  done,  and  that  the 
prosecuting  attorney  would  have  the  circuit 
judge  appoint  the  plaintiff  assistant  prosecut- 
ing attorney,  and  that  this  was  done,  and 
that  plaintiff  did  a  large  amount  of  work 
both  In  and  out  of  court  in  preparing  the 
case  for  trial  and  in  trying  the  case.  During 
some  of  the  litigation  there  was  a  change  of 
venue  to  Iosco  county.  During  the  litigation 
the  board  of  supervisors  advanced  a  sum  of 
money  to  a^dy  on  bis  expenses  and  for  serv- 
ices. 

Later  plaintiff  presented  an  Itemized  bill 
for  his  services  and  expenses,  amounting, 
after  crediting  what  had  been  paid,  to  $1,291.- 

03.  The  board  of  supervisors  allowed  him  a 
balance  due  of  $448.  From  this  allowance 
be  appealed  to  the  circuit  court.  There  was 
a  change  of  venue  to  Alpena  county,  where 
the  case  was  tried  by  a  Jury,  and  a  verdict 
rendered  in  favor  of  the  plaintiff  for  $1,310.- 
44.  The  case  is  brought  here  by  writ  of  er- 
ror. 


We  quote  from  the  brief  of  coimsd  for  ap- 
pellant : 

"The  main  contention  in  the  case  arises  out 
of  the  construction  of  the  statute  under  which 
plaintiff  was  appointed  assistant  prosecuting  at- 
torney in  the  Barber  cases,  in  respect  to  the 
power  said  statute  gives  the  prosecuting  attor- 
ney and  drcujt  judge  to  hire  or  appoint  assist- 
ants at  the  eiqiense  of  the  county,  and  for  what 
services  of  the  assistant  the  county  is  liable." 

This  general  statement  really  covers  the 
questions  involved.  The  pertinent  proviaions 
of  the  statute  are  as  follows : 

SecUoa  2405,  C.  L.  1916,  reads: 

"The  prosecuting  attorney  shall,  in  their  re- 
spective counties,  appear  f<n'  the  state  or  coun- 
ty, and  prosecute  or  defend  in  all  the  courts  of 
the  county,  all  prosecutions,  suits,  applications 
and  motions,  whether  civil  or  criminal,  in  which 
the  state  or  county  may  be  a  party,  or  inter- 
ested." 

The  provisions  of  section  2418,  a  L.  1915, 
germane  to  this  discussion,  read: 

"Section  1.  That  the  prosecuting  attorney 
may,  under  the  direction  of  the  court,  procure 
such  assistance  in  the  trial  of  any  person  charg- 
ed with  tlie  crime  of  felony  as  he  may  deem  nec- 
essary for  the  trial  thereof,  and  the  prosecut- 
ing attorney  may,  under  the  direction  of  the 
court,  in  case  of  disability  of  the  prosecuting 
attorney,  appoint  an  assistant  to  perform  his 
duties  during  the  disability  of  the  prosecuting 
attorney,  and  such  assistant  shall  be  allowed 
such  reasonable  compensation  as  the  board  ot 
supervisors  or  the  lioard  of  county  auditors  in 
counties  having  county  auditors  shall  determine, 
for  his  sarrices." 

It  is  the  ccmtention  of  appellant  that  plain- 
tiff could  recover  only  for  work  done  in  court 
during  the  actual  trials  of  the  case.  It  is 
also  claimed  that,  even  though  plaintiff  might 
recover  for  work  done  in  the  preparation  of 
the  case,  his  bill  contains  charges  for  much 
work  that  Wjss  entirely  unnecessary  In  tbe 
preparation  of  the  case  and  cbarges  for  ex- 
penses that  were  improper. 

Much  stress  is  laid  by  counsel  upon  tbe 
(pinion  In  Green  Lake  Co.  v.  Waupaca  Coun- 
ty, 113  Wis.  426,  89  N.  W.  649.  The  question 
presented  there  was  the  amount  of  compensa- 
tion that  might  be  recovered  by  an  attorney 
appointed  to  defend  an  indigent  respondent, 
and  it  was  held  that  under  the  terms  of  the 
Wisconsin  statute  the  compensation  in  that 
class  of  cases  must  be  limited  to  the  time 
spent  in  court 

In  the  instant  caae  the  trial  Jndge  instmct- 
ed  the  Jury : 

"For  the  time  that  the  plaintiff  actually  and 
necessarilv  expended  in  the  preparation  for  the 
trial  of  tnis  cause  he  is  entitled  to  recover  a 
sum  not  less  than  $10  nor  more  than  $16  per 
day  under  the  testimony.  Tbe  minimum  price 
testified  to  is  $10,  tbe  maximum  $15.  Between 
these  two  limits  you  must  find.  You  can  find 
$10,  or  $16,  or  any  sum  between  those  two." 

The  case  was  mudi  simplified  by  tbe  con- 
sent of  the  parties  in  open  court  tbat  for 
the  time  actually  spent  in  court  plaintiff 
might  recover  $25  a  day.  The  testimony  on 
the  part  of  the  defendant  was  tbat  such  serv- 
ices as  were  rendered  out  of  court  should  be 
limited  to  $10  a  day,  while  on  tbe  part  ot  tbe 
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plaintiff  It  was  to  the  effect  that  they  .would 
be  worth  $18  a  day. 

Onr  statnte  has  been  construed.  In  Sneed 
V.  People,  38  Mich,  at  page  251,  It  l8  said : 

"That  the  prosecuting  attorney  has  a  right 
to  employ  counsel  with  the  leave  of  the  court 
to  assist  in  the  prosecution  of  a  cause,  and  that 
the  services  so  rendered  would  constitute  a  prop- 
er charge  against  the  county,  we  have  no  doubt 
Oonnsel  so  employed  are  acting  for  and  on 
behalf  of  the  public,  as  much  ao  and  with  as 
much  impartiality  as  the  prosecuting  attorney, 
and  many  cases  may  arise  where  it  is  highly 
proper  that  counsel  should  be  so  employed  in  the 
interests  of  justice.  It  is  quite  different;  bow- 
ever,  where  such  counisel  are  employed  by  the 
complaining  wftness  or  the  party  injured  or  by 
private  individuals." 

See  People  v.  O'NeUl,  107  Mich,  at  page  650, 
65  N.  "W.  640. 

In  People  v.  Thacker,  108  Midi,  at  page 
658, 66  N.  W.  at  page  564,  It  is  said : 

"Mr.  Pratt,  who  assisted  the  prosecuting  at- 
torney, was  not  a  resident  of  Benzie  county.  It 
is  dfdmed  that  he  was  disqualified  from  acting 
in  the  capacity  of  prosecuting  officer  by  reason 
of  his  nonresidence.  So  far  as  we  can  find,  the 
question  is  a  new  one  in  this  state.  1  How. 
Stat.  §  560,  provides  that  the  prosecuting  attor- 
ney may,  under  the  direction  of  the  court,"  pro- 
cure assistance  in  the  trial  of  felonies.  It  has 
been  repeatedly  held  that  this  may  be  done. 
Melster  v.  People,  81  Mich.  99 ;  Sneed  v.  Peo- 
ple, 38  Mich.  261;  Ulrich  v.  People,  39  Mich. 
245 ;  People  v.  Bemis,  51  Mich.  422  [16  N.  W. 
794] ;  Webber  v.  Barry,  66  Mich.  127  [33  N.  W. 
289,  11  Am.  St  Rep.  466];  People  v.  Fuhr- 
roann,  108  Mich.  503  [61  N.  W.  865}.  In  all  of 
these  cases  great  stress  is  laid  upon  the  fact 
that  the  attorney  so  employed  must  be  impar- 
tial and  disinterested.  To  hold  that  the  person 
so  employed  must  be  a  resident  of  the  county 
would  have  the  practical  effect,  in  newer  coun- 
ties, where  there  are  but  few  attorneys,  of  de- 
priving the  proeecntin^  officer  of  any  assistance, 
while  there  is  no  limit  to  the  number  of  able 
counsel  with  which  the  respondent  may  surround 
himself  if  he  or  his  friends  are  able  to  employ 
them.  In  the  absence  of  any  decision  to  that  ef- 
fect we  are  not  inclined  to  hold  Mr.  Pratt  dis- 
qualified because  of  his  nonresidence." 

In  People  t.  Auerbach,  176  Mich,  at  page 
43,  141  N.  W.  at  page  876  (Ann.  Cas.  1915B, 
557),  Justice  Stone,  speaking  for  the  court, 
said:    , 

"Section  2569,  1  Comp.  Laws  (a  more  recent 
statute),  provides  that  the  prosecuting  attorney 
may,  under  the  direction  of  the  court,  procure 
such  assistance  in  the  trial  of  any  person  charg- 
ed with  the  crime  of  felony  as  he  may  deem  nec- 
essary for  the  trial  thereof.  There  is  no  claim 
here  that  Mr.  Savidge  was  disqualified,  or  that 
he  was  an  improper  person  to  act  in  the  case. 

"This  court  held,  in  People  v.  Trombley,  62 
Mich.  278,  28  N.  W.  837,  that  the  assistant 
prosecuting  attorney,  who  by  statute  is  required 
to  discharge  all  the  functions  and  perform  all 
the  duties  of  the  office  of  prosecuting  attorney 
in  case  of  absence,  disability,  or  sickness  of  his 
superior  officer,  has  power  to  sign,  verify,  and 
file  an  information  when  the  statutory  contin- 
gency arises.  There  seems  to  be  no  question 
that  such  officer  is  competent  to  take  charge  of 
the  trial  of  a  criminal  case. 

"This  court,  in  the  case  <^  Pec^le  y.  Bemls, 


51  Mich.  422-424,  16  N.  W.  794,  said  that  the 
prosecnting  attorney,  and  any  one  associated 
with  him,  must  be  exclusively  a  representative 
of  public  justice,  and  stand  IndifTerent  aa  be- 
tween the  accused  party  and  any  private  inter- 
est. 

"There  is  nothing  in  this  record  to  show  that 
Mr.  Savldge's  position  was  assailable  upon  any 
of  these  grounds.  This  i>recise  question  has 
never  been  presented  to  tm»  court  before.  The 
following  cases  refer  to  the  subject  generally ; 
Webber  v.  Barry,  66  Mich.  127,  33  N.  W.  289, 
11  Am.  St  Rep.  466 ;  Sayles  v.  Genessee  Circuit 
Judge,  82  Mich.  84-89,  46  N.  W.  29;  People 
V.  Fuhrmann,  108  Mich.  593,  61  N.  W.  866: 
People  V.  0"NeUl,  107  Mich.  556-559,  65  N.  W. 
540 ;  People  v.  Thacker,  108  Mich.  652,  66  N. 
W.  562. 

"We  do  not  think  that  the  court  erred  in  its 
action  in  this  matter." 

[1]  The  language  of  the  statute,  we  think, 
la  broad  enough  to  Justify  payment  for  serv- 
ices iierformed  In  good  faith  In  the  prqiara- 
tlon  for  as  well  as  the  trial  of  the  cases  aft- 
er the  order  making  the  appointment  is 
made.  No  attorney  of  ability  and  experience 
would  think  of  entering  upon  the  actual  trial 
of  a  cause  without  familiarizing  himself  so 
far  as  he  reasonably  could  with  the  facts 
which  were  likely  to  be  brought  out  in  the 
trial.  He  would  also  endeavor  to  look  up 
the  law  questions  which  were  likely  to  arise 
In  the  progress  of  the  case. 

The  liability  of  defendant  county  Is  rested, 
however,  upon  the  statute.  Among  the  items 
which  plaintiff  has  charged  against  the  coun- 
ty, which  defendant  asked  the  court  to 
eliminate,  but  which  were  submitted  to  the 
jury  for  allowance,  are  one  for  four  days' 
time,  November  7  to  December  5,  1913,  $165. 
These  charges  are  for  time  spent  before  ap- 
pointment, before  any  relations  upon  which 
the  liability  of  the  county  could  be  asserted 
had  been  established. 

[I]  WhUe  the  word  "trial,"  used  In  the 
statute,  may  be  reasonably  held  to  Include 
preparation  for  trial.  In  view;  of  the  purely 
statutory  foundation  for  the  liability  assert- 
ed, the  county  cannot  be  held  liable  for  serv- 
iceis  performed  before  appointment,  whatever 
the  nature  of  the  services  may  ba  See,  gen- 
erally, for  statement  of  the  rule  of  liability 
of  counties,  4  Am.  ft  JEng.  Ency.  of  Law  (1st 
Ed.)  359;  7  R.  C.  L.  950;  11  Cyc.  430;  Pol- 
lensbee  v.  Supervisors,  67  Mich.  614,  36  N. 
W.  257;  McCurdy  y.  Shiawassee  Co.,  164 
Mich.  550, 118  N.  W.  625. 

[9]  The  judgment  Is  therefore  too  large, 
and,  If  correct  figures  can  be  made  or  a 
proper  Judgment  agreed  to  by  counsel,  should 
be  affirmed  in  part  and  In  accordance  here- 
with. Otherwise  the  Judgment  n^ust  be  re- 
versed, and  a  new  trial  granted.  Whatever 
course  Is  taken,  appellant,  having  reduced 
the  Judgment  substantially,  should  have  costs. 

The  other  assignments  of  error  do  not  call 
for  discussion. 
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FLETCHER  v.  FLETCHER  et  aL    (No.  83.) 
(Supreme  Court  of  Michigan.    June  27,  1917.) 

1.  Pabtnejisbip  ®=>44  —  Relation  —  Bubder 
OF  Pboof. 

The  burden  of  showing  the  existence  of  a 
partnership  is  upon  him  who  alleges  it. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  61-63.] 

2.  Pabt.nrbsrif  «=>53— Proot  Reqijibbd  as 
Between  Pabtnebs. 

Stricter  proof  of  a  partnership  is  required 
in  suits  between  partners  than  in  suits  against 
outsiders,  especially  where  the  member  moet  in- 
terested 18  dead. 

[Ed.  Note.— For  other  cases,  see  PartneTship, 
Cent  EMg.  {f  76,  79.] 

3.  Pabtnkbship  «=»53—Belatioh— Evidence 

— SUFriClENCY. 

In  a  suit  involving  the  existence  of  a  part- 
nership, held,  that  the  plaintiff  failed  to  produce 
that  strong  and  convincing  proof  of  a  partner- 
ship required  to  deprive  deceased  partnn'i  only 
daughter  of  two-ninths  of  his  estate. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  76,  79.] 

4.  Pabtnebshif  «=>53— S7IDKN0E  of— Bkfo- 

TATIOM. 

That  it  was  generally  anderstood  in  Alpena 
that  the  parties  were  a  copartnership  was  in- 
sufficient proof  of  the  rdation  in  a  suit  between 
the  survivug  partners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §|  76,  79.] 

Appeal  from  Circuit  CJonrt,  Alp«ia  Coanty, 
In  Chancery;  Frank  E>merick,  Judge. 

Suit  by  Prank  W.  Fletcher  against  Frank 
W.  Fletcher  and  another,  executors,  In  which 
Grace  Fletcher  King  filed  a  cross-complaint 
From  the  decree  the  cross-complainant  ap- 
peals, plaintiff  prosecuting  a  cross-appeal. 
Reversed,  and  a  decree  entered  here. 

Argued  before  STONE,  G.  J.,  and  KUHN, 
OSTRANDER,  BIRD,  MOORE,  STEERS, 
and  BROOKE,  JJ. 

Henry  &  Henry,  of  Alpena  (QUlett  &  Clark, 
of  Bay  Caty,  of  counsel),  for  complainant 
and  cross-appellant  I.  S.  Canfleld,  of  Al- 
pena, for  defendant  Allan  M.  Fletcher. 
James  O.  Murfln,  of  Detroit  (Robert  T.  Gray, 
of  Detroit,  of  counsel),  for  cross-complainant 
and  appellant  Grace  Fletcher  King. 

KUHN,  J.  For  a  loag  time  prior  to  1880 
Mr.  George  N.  Fletcher  had  been  interested 
in  the  lumber  business  at  and  in  the  vldnity 
Of  Alpena,  in  this  state,  tocluding  the  manu- 
facture of  lumber,  purchase  and  sale  of  tim- 
ber lands,  and  such  other  business  and  in- 
terests as  are  Incident  to  a  general  lumber 
business.  The  bill  alleges  that  in  1880  a 
partnership  was  organized  under  the  firm 
name  of  Fletcher,  Pack  &  Co.,  wherein 
George  N.  Fletcher  held  a  four-tenths  In- 
terest, Albert  Pack  a  five-tenths  interest,  and 
Frank  Fletcher  a  one-tenth  Interest,  the  pur^ 
pose  of  the  partnership  being  to  carry  on  a 
general  lumbering  business,  owning  and  lum- 
bering timber  and  timber  lands,  manufactur- 
ing timber  into  lumber,  selling  and  dispos- 


ing of  the  same,  and  doing  audi  other  busi- 
ness as  is  usual  and  Incident  to  a  lumbering 
business.  This  partnership  agreement  was 
evidenced  by  written  articles  of  copartner^ 
ship  and  expired  by  limitation  In  1880,  the 
partners  then  signing  a  written  agreement 
of  dissolution  in  pursuance  with  their  orig- 
inal articles  of  partnership,  and  in  this  writ- 
ten agreement  of  dissolution  they  determin- 
ed and  agreed  upon  a  division  and  disposi- 
tion of  the  partnership  interests  undisposed 
of  at  the  time  of  such  dissolution,  which  was 
subsequently  carried  out 

It  is  the  claim  of  the  plaintiff,  and  bis  bill 
so  alleges,  that  at  the  expiration  of  the  pe- 
riod of  the  existence  of  Fletcher,  Pack  &  Co. 
a  copartnership  known  as  George  N.  Fletch- 
er &  Scms  was  organized,  the  partners  being 
George  N.  Fletcher  and  his  two  sons,  Frank 
W.  Fletcher  and  Allan  M.  Fletcher,  each 
partner  having  and  holding  at  the  time  and 
sinoe  the  organization  of  such  copartnership 
an  equal  undivided  one-third  Interest  of,  in, 
and  to  the  partnership  and  all  the  property 
and  interests  connected  therewith;  that  this 
copartnership  was  created  for  the  purpose  of 
continuing  the  lumber  business  in  substan- 
tially the  same  manner  as  it  bad  been  con- 
ducted and  operated  by  Fletcher,  Pack  &  Co. 
with  Mr.  Albert  Pack  eliminated  therefrom. 
The  bill  states  that  no  writings  of  any  kind 
were  ever  made  in  the  nature  of  articles  of 
copartnership  or  agreements  indicating  the 
Interest  held  by  the  partners,  amounts  con- 
tributed or  how  contributed,  the  period  of 
exist^ice  of  the  copartnership,  or  any  other 
fact  or  matter  pertaining  to  the  organization 
or  its  existence.  It  Is  the  claim  of  the  plain- 
tiff that  it  was  understood  by  all  partlesi  in- 
terested that  the  new  copartnership  of 
George  N.  Fletcher  &  Sons  was  a  family  af- 
fair, and,  as  this  was  largely  an  iterating 
company,  taken  in  connection  with  the  nat- 
ural relation  which  the  parties  held  to  each 
other,  no  express  written  or  verbal  agree- 
ments as  to  the  respective  Interests  of  the 
members  of  such  copartnership  were  made  or 
existed. 

It  is  further  alleged:  That  in  1881  George 
N.  Fletcher  became  interested  in  the  manu- 
facture of  wood  pulp,  and  to  that  end  built  a 
pulpmlll  in  the  dty  of  Alpe:ia  and  establish- 
ed a  business  under  the  name  of  the  "Alpena 
Sulphite  Fiber  Company,"  and  In  the  year 
1889  this  proi)erty  was  taken  over  by  the 
Fletcher  Paper  Company,  a  Michigan  corpo- 
ration organized  during  that  year.  This 
company  had  a  capital  stock  of  $200,000  with 
20,000  shares  of  the  par  value  ot  $10  each, 
held  as  follows:  George  N.  Fletcher,  4,900 
shares;  Frank  W.  Fletcher,  4,900  shares;  Al- 
lan M.  Fletcher,  4,900  shares ;  Grace  Fletch- 
er, 4,900  shares;  and  W.  P.  Victor,  400 
shares.  That  subsequently  the  capital  stock 
of  this  corporation  was  Increased  to  $500,000, 
and  such  additional  stock  of  30,000  shares 
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was  taken  and  held  l^  Oeorge  N.  Fletcher  & 
Sons  at  the  agreed  value  of  ISO  per  cent  of 
Its  par  ralnc. 

George  N.  Fletcher  died  Noyember  6,  1809, 
leaving  a  will  dated  December  6,  1884.  By 
the  residuary  clause  of  the  will  his  wife  and 
three  children,  Frank  W.  Fletcher,  Allan  M. 
Fletcher,  and  Grace  Fletcher  were  made  the 
resldnary  legatees,  and,  owing  to  the  prior 
death  of  his  wife,  no  one  is  now  interested 
in  the  property  or  estate  of  George  N.  Fletch- 
er, deceased,  save  his  three  children,  all  of 
whom  are  living  and  are  now  involved  in 
this  mifortuaate  litigation.  Grace  Fletcher 
has  been  married,  and  is  known  in  this  liti- 
gation as  Orafce  Fletcher  King. 

The  lower  court  sustained  the  contenti«m 
of  plaintiff  and  held  that  George  N.  Fletcher 
&  Sons  was  a  copartnership  consisting  of 
George  N.  Fletcher,  Frank  W.  Fletcher,  and 
Allan  H.  Fletcher,  as  equal  copartners.  The 
defendant  Allan  Fletcher  in  hia  answer  avers 
that  he  has  not  sufficient  knowledge  with  ref- 
erence to  the  existence  of  the  copartnership 
npoQ  which  to  base  an  answer,  but  the  de- 
fendant Grace  Fletcher  King  answered,  and 
now  contends  that  George  M.  Fletcher  & 
Sons  was  not  a  copartnership,  but  was  rather 
a  method  adopted  by  George  N.  Fletcher  for 
doing  business. 

Mr.  George  N.  Fletcher  jras  in  his  seventy- 
seventh  year  when  it  is  claimed  that  this  co- 
partnership was  organized,  and  lived  for  ten 
years.  Everything  in  the  business  had  come 
from  George  N.  Fletcher,  and  the  books  of 
George  N.  Fletcher  &  Sons  were  used  as  a 
clearing  house  for  Fletcher,  Pack  &  Co.,  the 
Fletdier  Paper  Company,  and  George  N. 
Fletcher,  and  the  accounts  of  these  concerns 
aod  of  the  children  of  George  N.  Fletcher 
were  at  no  time  ever  chained  or  credited 
with  any  Interest. 

[1,2]  In  the  consideration  of  this  vexing 
problem  of  whether  a  copartnership  was  es- 
tablished. It  must  be  borne  in  mind  that  the 
burden  of  showing  its  existence  is  upon  him 
who  alleges  it  In  this  case  the  burden  rests 
npon  the  plaintiff,  and  stricter  proof  is  re- 
quired between  partners  than  as  against  out- 
riders, especially  when  the  <me  most  inter- 
ested is  dead.  Rowley,  In  bis  Modem  Law 
of  Partnership,  vol  2,  {  877,  says: 

"To  establish  the  fact  of  partnership  as  be- 
tween tbemselves  much  stricter  proof  is  usually 
«id  to  be  required  than  in  cases  between  part- 
ners and  third  persons.  One  reason  for  this  is 
that  it  is  within  the  power  of  the  partners  to 
give  stronger  evidence  on  the  subject  of  the 
partnership  than  a  third  person  could  Mdinari- 
ly  produce.  The  rule  has  been  stated  thus:  The 
fact  of  the  existence  or  nonexistence  of  a  part- 
nership as  between  themselves  must  be  gathered 
from  the  intenti<»i  of  the  parties,  and  the  court 
in  arriving  at  the  intention  must  form  its  con- 
doijoiis  from  dednctioos  drawn  by  analogy  from 
principles  of  law  applied  to  the  facts  and  cir- 
cumstances develop^  in  the  case.'  " 

Mr.  Mechem  in  sectlcm  1  of  his  woric  od 
Partoersblp  says: 

"Partnership  is  a  legal  relaticm  based  upon 
t^  ezpreaa  or  implied  contract  of  two  or  more 


competent  persons  to  unite  fhelr  property,  labor. 
or  skill  in  some  lawful  buriness  as  principal 
for  their  joint  profit" 

[3]  The  real  test  of  the  situation  before 
us  is  whether  it  can  be  said  that  it  has  been 
proven  by  competent  evidence  that  the  parties 
intended  to  create  a  partnership.  There  be- 
ing no  writing  or  evidence  of  an  oral  agree- 
ment the  matter  is  made  the  more  difficult 
because  George  N.  Fletcher  is  dead  and  the 
lips  of  his  sons  are  sealed  on  this  subject  It 
will  be  impossible,  within  the  limits  of  a  writ- 
ten opinion,  to  review  all  the  testimony  in- 
troduced in  an  endeavor  to  enlighten  the 
court  as  to  the  Intention  of  the  parties.  Con- 
sidering, however,  what  clearly  appears  and 
is  practically  conceded,  that  it  was  the  de- 
sire of  George  N.  Fletcher  to  have  bis  prop- 
erty divided  equally  among  his  children,  we 
are  of  the  opinion  that  the  plaintiff  has  fail- 
ed to  produce  that  strong  and  convincing 
proof  to  establish  a  partnership  relation 
which  would  result  in  depriving  his  only 
daughter  of  substantially  two-ninths  of  his 
estate.  Counsel  for  plaintiff  in  well-prepared 
briefs  and  argument  insist  that  the  partner- 
ship Is  established  by  evidence  of  the  name, 
conveyances  to  and  by  them  as  a  firm,  the 
certificate  filed  with  the  county  clerk  to  com- 
ply with  Act  101,  Public  Acts  1907,  sworn  to 
on  March  3,  1913,  by  both  Frank  W.  and 
Allan  M.  Fletcher,  actions  at  law  and  in 
equity  by  and  against  them  as  a  firm,  the 
city  directories  of  the  city  of  Alpena,  In 
which  they  are  described  as  a  copartnership, 
verified  proceedings  In  the  Wayne  county  pro- 
bete  court  in  which  certain  assets  belonging 
to  the  estate  of  said  George  N.  Fletcher  are 
Inventoried  as  "one-third  stock  account  of 
George  X.  Fletcher  &  Sons,"  books  of  account 
and  the  testimony  of  Wm.  H.  Le  Roy,  who 
was  the  confidential  land  man  of  the  firm. 
As  has  been  said,  George  N.  Fletcher  was  a 
man  advanced  in  years  when  the  copartner- 
ship was  formed,  and  it  appears  that  he  took 
no  active  pert  in  the  details  of  the  manage- 
ment of  George  N.  £letcher  &  Sons.  Mr.  Mac- 
Pherson,  an  expert  accountant  testified  that 
in  a  talk  with  Mr.  Frank  Fletcher  with  refer- 
ence to  how  the  name  George  N.  Fletcher  & 
Sons  came  to  be  chosen  Mr.  Fletcher  stated 
that  "he  probably  suggested  the  name  him- 
self." No  witness  testified  that  George  N. 
Fletcher  ever  said  there  was  a  n^iwrtnership. 
The  nearest  that  any  one  came  to  it  was  the 
testimony  of  plalntilTs  witness  Le  Roy,  who 
said: 

"I  so  understood  it  from  the  different  mem- 
bers of  the  firm,  and  it  was  also  general  knowl- 
edge around  the  city  that  they  were  the  mem- 
bers of  the  firm  of  George  N.  Fletcher  &  S<Hia." 

The  bulk  of  the  real  estate  of  the  business 
uhder  Investigation  always  stood  in  the  in- 
dividual name  of  George  N.  Fletcher.  Seven 
deeds  were  introduced  which  it  is  claimed 
Indicated  a  copartnership,  and,  with  one  ex- 
ception, there  is  no  proof  that  George  N. 
Fletcher  knew  anything  about  this  method 
of  doing  business.    He  did  sign  a  deed  dated 
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Febniaiy  1. 189T,  tnax  George  N.  Fletcher  to 
George  N.  Fletcber  &  Sons,  but  when  he 
signed  It  did  not  purport  to  describe  the  in- 
dlrldnals  as  partners.  Mr.  Frank  W.  Fletch- 
er, the  plaintiff,  Inserted  In  his  own  hand- 
writing after  "George  N.  Fletclier  &  Sons" 
the  language  in  this  deed,  "George  N. 
Fletcher,  Frank  W.  Fletcher,  and  Allan  M. 
Fletcher." 

[4]  It  Is  undoubtedly  true  that  It  was  gen- 
erally understood  In  Alpena,  as  Mr.  Le  Roy 
testified,  that  they  were  a  copartnership,  but 
as  between  the  parties  such  reputation  of  a 
partnership  is  not  sufficient  to  establish  It 
Prof.  Wipnore,  in  his  work  on  Byid«ice 
(volume  2,  f  1624),  says: 

"The  use  of  reputation  to  prove  the  existence 
of  an  agreement  of  partnersnip  does  not  seem 
justifiable  either  by  tne  necessit^^  of  the  case  or 
by  the  trustworthiness  of  the  evidence;  for  not 
only  may  testimony  of  the  alleged  partners,  their 
admissions,  and  the  written  agreement,  if  any, 
be  ordinarily  obtained,  but  the  possibilities  of  a 
misleading  reputation  are  particularly  strong. 
These  considerations  have  heea  more  than  once 
clearly  set  forth  judicially." 

While  the  plaintiff  hajs  failed  to  establish 
by  competent  evidence  the  existence  of  the 
copartnership,  it  is  also  convincing  that  the 
existence  of  such  a  partnership  would  be  in- 
consistent with  established  methods  of  George 
N.  Fletcher  in  doing  business  and  his  often- 
expressed  desire  to  have  his  children  share 
equally  in  the  distribution  of  his  estate. 
This  intention  was  evidenced  by  a  letter  he 
wrote  his  wife  and  daughter  some  time  In 
the  BO'S  the  year  not  being  definitely  fixed, 
in  which  he  said: 

"Now,  all  I  have  belongs  to  us  five  in  com- 
pany, aa  much  Grace's  as  any  one." 

That  Mr.  Frank  Fletcher  was  also  of  that 
opinion  Is  shown  by  a  letter  which  he  wrote 
his  sister  in  whldi  he  said: 

"To-day  we  none  of  us  have  anything  as  in- 
dividuals. *  *  *  I  make  no  investments, 
Philippines  or  elsewhere,  for  myself." 

Tbia  letter  does  not  bear  date,  bat  from  its 
contents  it  is  evident  that  it  was  written 
after  the  death  of  bis  father. 

One  of  the  items  in  dispute,  a  fSOO.OOO 
credit  on  the  books  of  the  copartnership  al- 
leged to  have  been  transferred  from  the  pri- 
vate funds  of  George  N.  Fletcher  as  a  gift,  in 
our  opinion,  in  view  of  the  relations  of  Mr. 
Fletcber  to  his  daughter  and  his  expressed 
intention  to  have  ber  share  in  all  of  bis  prop- 
erty, shows  that  Mr.  Fletcher  must  have 
thought  that  his  daughter  was  Interested  in 
that  business  and  would  not  be  deprived  of 
her  share  by  the  transfer  so  made  by  him. 

Being  constrained  to  find  that  no  copartner- 
ship has  been  established,  many  of  the  other 
questions  with  reference  to  an  accounting  as 
to  various  items  discussed  at  length  in  the 
briefs  are  eliminated.  The  various  accounts 
should  be  balanced  as  of  the  date  of  Mr. 
Fletcher's  death  and  a  proper  distribution  of 
the  1300,000  additional  stock  of  the  Fletcher 
Paper  Company  be  made. 


The  decree  of  the  lower  ooart  will  be  re- 
versed, and  a  decree  here  entered  in  accord- 
ance with  this  (Vlnlon,  with  costs  to  the  de- 
fendant Grace  Fletcher  King,  but  without 
prejudice  to  the  right  of  the  parties  hereto 
to  have  determined  any  claims  they  may  have 
other  than  the  existence  of  the  general  co- 
partnership which  is  aUeged  in  tbia  bill  of 
complaint 


PEOPLE  T.  JiA  LONDE.     (No.  157.) 
(Supreme  Court  of  Michigan.    June  28,  1917.) 

1.  CsnaNAi,  Law  «=»858(3)— Tbiaj>— Takimq 
Papers  to  Jttbt  Boom. 

The  question  whether  papers  and  docnments 
used  in  a  criminal  trial  shall  be  taken  to  the 
jury  loom  is  one  of  discretion  with  the  trial 
court 

r£M.  Note.— Fot  other  cases,  see  Criminal 
Lew,  Cent  Dig.  |  2058.] 

2.  CanaNAL  Law  «=3858(3)—Tbiai<— Taking 
Papebs  to  Jttrt  Room. 

Where  in  a  criminal  trial  a  misunderstand- 
ing arose  between  exposing  oounad  as  to  what 
agreement  had  been  made  as  to  allowing  the  tes- 
timony taken  at  the  examination  before  the  jus- 
tice and  made  a  part  of  his  return  to  go  to  the 
jury  room,  the  court  could  exerdae  its  discre- 
tion, as  to  what  part  of  the  testimony  should  be 
taken  out  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2058.] 

3.  Witnesses  d=»387(4)— Cboss-Bxahinatior 
—  Obbdibiutt  or  Aoousbd  —  Fobmbb  Or- 

FBNSK. 

On  cross-examination  of  the  respondent  on 
trial  for  the  crime  of  rape,  be  may  be  asked, 
as  bearing  on  his  credibility,  whether  he  was  re- 
sponsible for  a  child  bom  to  a  woman  employed 
in  his  office  some  years  previously. 

[Ed.  Note.— For  other  cases,  see  Witnessea, 
Cent  Dig.  i  1131.] 

4.  Cbiminai,  Law  «=»1171(1)— Abqomknt  of 
Counsel— Opposino  Attobnet's  Conduct. 

A  conviction  for  rape  based  almost  wholly 
on  the  testimony  of  the  complaining  witness 
should  be  reversed,  where  the  prosecuting  attor- 
ney in  his  closing  argument  falsely  charged  the 
respondent's  attorney  with  attacking  the  char- 
acter of  the  complaining  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Di«.  S  3127.] 

Error  to  Circuit  Court,  Chippewa  Ooonty; 
Louis  H.  Fead,  Judge. 

William  8.  La  Londe  was  convicted  of  the 
crime  of  statutory  rape,  and  brings  error. 
Eeversed,  and  new  trial  granted. 

Argued  before  KUHN,  0.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  and 
BROOKE,  JJ. 

M.  M.  Larmonth  and  F.  T.  McDonald,  botb 
of  Sault  Ste.  Marie,  for  appellant  Alex.  J. 
Groesbect,  Atty.  Gen.,  and  Thomas  J.  Green, 
Pros.  Atty.,  of  Sault  Ste.  Marie,  for  the  Peo- 
ple. 

BIRD,  J.  The  respondent  has  assigned  er- 
ror on  a  Judgment  of  conviction  for  the  crime 
of  statutory  rape  upon  one  Edith  Innls  at  the 
dty  of  Sault  Ste.  Marie,  in  the  month  of 
May.  1915. 


4ts>For  other  cases  «m  sunt  topic  and  KBY-NUM BUR  in  all  Key-Numbered  DIsmU  and  iDdMce* 


Digitized  by 


Google 


UUH) 


PEOPLE  V.  IjA  LONDE 


491 


Bespondent  Is  a  restdent  of  Sanlt  Ste. 
Marie,  and  Is  08  years  of  age,  and  at  that 
time  was  engaged  in  tbe  insurance  business. 
It  Is  claimed  by  the  x>eopIe  that  he  arranged 
with  Edlth'8  mother  to  have  Edith  come  and 
assist  him  In  his  office  after  school  hours,  and 
that  on  or  about  the  Ist  day  of  May,  1915, 
he  bad  intercourse  with  her  in  his  office. 
Upon  reaching  home  E^dith  informed  her 
mother  that  rei^Mndent  had  caressed  and 
kissed  her.  By  reason  of  tliis  the  mother 
refused  to  allow  her  to  return  to  his  office 
again.  In  December,  1915,  she  became  ill 
and  was  taken  to  the  hospital,  where  upon 
examination  she  was  found  to  be  pregnant. 
Tben  for  the  first  time  she  disclosed  to  her 
mother  that  she  bad  been  Intimate  with  re- 
spondent or  with  any  other  person.  Respond- 
eat doiles  that  he  erer  had  Intercourse  with 
tbe  girl,  and  claims  that  he  was  at  the  time 
sexually  impotoit,  and  had  been  for  several 
years  prior  thereto,  by  reason  of  a  severe  in- 
jnry  whidi  he  received  from  the  kidc  of  a 
liorsa 

[1]  1.  The  first  assignment  of  error  is  bas- 
ed upon  the  refusal  of  the  trial  conrt  to  allow 
the  testimony  taken  at  tbe  examination  and 
made  a  part  of  the  return  to  be  taken  to  the 
jury  room.  It  is  claimed  by  respondent  that 
the  prosecuting  attorney  agreed  in  open  court 
that  the  testimony  might  be  taken  to  the 
Jury  room,  but  subsequently  and  after  the 
Jury  had  retired  he  withdrew  his  consent, 
and  that  by  so  doing  It  resulted  in  barm  to 
resp<Hident,  as  his  counsel  did  not  comment 
Id  the  closing  argument  uptm  the  variance  tn 
'  the  testimony  of  the  complaining  witness  as 
fnlly  as  they  would  have  done  had  they  not 
snpposed  the  Jury  were  to  have  the  benefit 
of  it  while  considering  their  verdict.  Ordl- 
oatlly  when  counsel  consent,  pai)ers  and  doc- 
uments are  permitted  by  the  court  to  be  tak- 
en to  the  jury  room.  But  it  is  not  usual  to 
permit  this  to  be  done  when  either  party  ob- 
jects. Kalamazoo  Novelty  Mfg.  Co.  v.  Mo- 
Allster,  38  Mich.  330.  The  Question,  after 
all,  is  one  of  discretion  with  the  trial  court 
Camilng  v.  Harlan,  50  Mich.  320,  15  N.  W. 
492;  Tnbbs  v.  Insurance  Company,  84  Mich. 
W6,48N.  W.  296. 

[2]  In  the  Instant  case  a  misunderstanding 
arose  between  counsel  as  to  whether  the  en- 
tire return  of  the  Justice  oi*  only  the  testi- 
mony should  go  to  the  Jury  room.  The  trial 
court  was  In  a  position  to  know  what  agree- 
ments were  made  by  counsel  in  open  court 
and  what  their  respective  claims  were  with 
reference  to  It.  The  court  also  had  before 
him  the  fact  that  respondent's  counsel  had 
the  benefit  of  the  testimony  upon  the  cross- 
examination  of  the  complaining  witness,  and 
called  attention  to  the  variance  In  her  testi- 
mony at  tbe  trial  from  that  given  on  the  ex- 
amination. Upon  this  situation  the  court  ex- 
ercised Its  discretion,  and  held  that  the  testi- 
mony abould  sot  go  to  tbe  Jury  room.    We 


cannot  say  that  the  conrt  was  In  error  In  so 
ruling. 

[3]  2.  Upon  the  cross-examination  of  tbe 
respondent  the  prosecutor  asked  the  follow- 
ing question: 

"Mr.  Iia  Londe,  were  you  responsdble  for  the 
child  bom  to  a  woman  employed  in  your  office 
about -7  or  8  years  ago?" 

Objection  was  made  and  overruled,  and  er- 
ror is  assigned  thereon.  Counsel  say  it  was 
asked  to  create  in  the  minds  of  the  Jury  the 
belief  that  the  respondent  had  been  guilty 
of  similar  ofFenses  as  the  one  for  which  he 
was  on  trial.  The  testimony  was  not  permis- 
sible for  that  purpose,  but  was  competent  aa 
affecting  the  credibility  of  the  witness.  To 
allow  It  to  be  answered,  was  within  the  dis- 
cretion of  tbe  trial  court  Wilbur  v.  Flood, 
16  Mich.  40,  03  Am.  Dec.  203;  Tbreadgool  v. 
Utogot,  22  Mich.  271;  Beebe  v.  Knapp,  28 
Mich.  63;  BisseU  v.  Starr,  32  Mich.  297; 
People  V.  ^VhltBon,  43  Mich.  419,  5  N.  W.  454; 
DriscoQ  T.  Peoide,  47  Mich.  418,  U  N.  W. 
221;  Leland  v.  Kauth,  47  Mich.  506,  11  N. 
W.  292;  McBrlde  v.  Wallace,  62  Mich.  451, 
20  N.  W.  75;  People  v.  Harrison,  93  Mich. 
504,  68  N.  W.  725;  People  v.  Mulvaney,  171 
Mich.  2r2,  137  N.  W.  155;  Totten  v.  Totten, 
172  Mldu  567,  138  N.  W.  257 ;  Lundo  T.  D.  U. 
R.,  177  Mich.  374,  143  N.  W.  45. 

[4]  3.  In  his  closing  argument  tbe  prosecut- 
ing attorney  said  to  the  Jury: 

"The  only  thing  that  I  recall  having  heard 
against  her,  ^ntlemen,  is  that  after  toe  case 
was  closed,  the  testimony  all  in,  respondent's 
counsel  dedaimed  against  her  and  pilloried  her 
before  this  community  as  a  young  prostitute, 
*    *    *    as  a  liar,  and  as  an  evil  Uttle  thing.'* 

This  Is  assigned  as  error.  Counsel  Insist 
that  tbe  statements  were  unwarranted,  and 
that  the  tendency  of  this  language  was  to 
unduly  Inflame  the  passions  of  the  Jury.  It 
is  asserted  that  counsel  for  re^mnd^it  cbar- 
acterized  tbe  girl  In  bis  argument  as  a  liar, 
and  the  record  gives  some  support  to  this 
assertion,  but  we  find  nothing  in  tbe  record 
to  support  the  charge  that  req?<mdent's  coun- 
sel pilloried  the  complaining  witness  as  a 
common  prostitute  before  the  Jury,  or  that 
they  made  any  attack  upon  her  character. 
It  la  conceded  by  both  counsel  that  there  Is 
nothing  In  tbe  record  which  would  Justify 
such  an  attack.  Tbe  prosecutor  does  not 
offer  much  Justification  for  the  language 
complained  of  except  to  reiterate  tbe  charge. 
He  makes  no  direct  charge  in  his  brief  of  the 
language  used  by  respondent's  counsel.  Inas- 
much as  It  is  not  made  to  appear  by  the  rec- 
ord that  respondent's  counsel  made  any  such 
attacks  on  the  complaining  witness,  we  must 
assume  that  they  did  not  do  so.'  In  view  of 
tbe  delicacy  of  the  situation  for  defendant 
and  the  fact  that  bis  conviction  depended  al- 
most wholly  upon  tbe  testimony  of  the  girl, 
we  think  the  language  of  the  prosecutor  was 
Intemperate  to  the  degree  that  it  was  inju- 
rious to  respondent,  and  therefore  reversible 
error. 
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Application  was  made  for  a  new  trial  based 
principally  upon  newly  discovered  evidence, 
and  later  a  second  or  supplemental  applica- 
tion was  made,  based  upon  a  showing  tbat 
one  of  the  Jurors  in  the  case  was  an  ali^i. 
Much  of  the  briefs  are  devoted  to  the  action 
of  the  trial  court  in  denying  these  applica- 
tions. As  these  questions  are  not  likely  to 
arise  upon  a  new  trial,  It  will  be  unnecessary 
to  consider  them. 

For  the  error  pointed  out,  the  Judgment 
of  conviction  will  be  reversed,  and  a  new 
trial  granted. 


BROWN  T.  GEORGE  A.  FULLER  00. 
(No.  86.) 

(Supreme  Court  of  Michigan.    June  27,  1917.) 

1.  Mastkb  ano  Sekvant  @=>416— Wobkmkn's 
CoMPBNSATiON— Defenses— Waiver. 

Where  the  employer  selected  an  arbitrator 
and  Joined  in  the  arbitration  and  paid  moneys 
under  the  award  and  took  the  claimant  back 
into  its  employ  in  accordance  with  the  award, 
its  defenses  against  the  validity  of  the  claim 
were  waived. 

2.  Masteb  and  Sebvant  ^=9393— Wobeubn'b 
Compensation— AssioNMKNT  ov  C1.AIM— Ef- 
fect. 

Where  the  injured  servant  received  an  award 
of  compensation  and  began  suit  against  his  phy- 
sician for  malpractice,  assignment  of  his  claim 
for  malpractice  to  the  employer  did  not  necessari- 
ly carry  with  it  or  waive  further  claim  to  com- 
pensation. 

3.  Master  and  Skbvant  ^=»416— Wobkubn's 
Compensation— Compliance  with  Award. 

A  construction  company,  engaged  in  building 
a  hotel,  against  whom  an  award  of  workmen's 
compensation  is  made  requiring  it  to  employ  the 
injured  servant  at  light  work  or  to  pay  him  cer- 
tain sums  of  money,  does  not  fully  comply  with 
the  award  by  giving  him  work  until  the  hotel 
is  finished. 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  by  James  B.  Brown  for  work- 
men's compensation,  opposed  by  the  George 
A.  B\iller  Company,  employer.  Certiorari  to 
review  an  award  of  the  Industrial  Accident 
Commission  entered  upon  the  employer's  pe- 
tition to  be  relieved  of  further  payments. 
Affirmed. 

See,  also,  159  N.  W.  376. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTKANDER,  BIRD,  MOORE,  STBERB, 
BROOKE,  and  FELLOWS,  JJ. 

H.  Monroe  Dunham  and  John  M.  Dunham, 
botb  of  Grand  Rapids,  for  appellant  E.  A. 
Maher,  of  Grand  Rapids,  for  appellee. 

BIRD,  J.  While  defendant  was  engaged 
In  constructing  the  Hotel  PantUnd,  in  the 
city  of  Grand  Rapids,  claimant  was  ta  his 
employ.  On  July  28,  1913,  while  at  his  work, 
plaintiff  fell  and  sustained  Injuries  which 
were  diagnosed  as  a  "sprain  of  the  left  wrist 
and  a  contusion  of  the  upper  arm."  On  Au- 
gust 11th  he  returned  to  his  work,  and  there- 
after sen'ed  in  the  capacity  of  a  watchman 


and  did  some  light  work  on  full  pay.  In  De- 
ceml)er,  1914,  ho  was  discharged.  On  Febru- 
ary 10,  1915,  he  filed  his  claim  with  the  In- 
dustrial Accident  Board,  and  oh  April  28th 
was  awarded  by  a  committee  of  arbitration 
|7  per  week  for  partial  disability,  and  this 
sum  was  made  to  date  from  the  time  of  dis- 
charge. The  board  further  ordered  that 
claimant  should  return  to  work  with  full  pay 
if  defendant  would  furnish  him  with  Uj^t 
work.  The  defendant  acquiesced  in  this  or- 
der, and  claimant  remained  in  its  servioe  un- 
til the  1st  day  of  September,  1915,  on  which 
date  the  hotel  was  completed,  and  daimant 
was  discharged.  By  reason  of  the  continued 
demands  of  plaintiff  up<m  defendant  for  com- 
I>ensation,  it  filed  its  petition  in  Noveml)er, 
1915,  praying  to  be  relieved  from  making  fur- 
ther payments  to  Urn.  Claimant  answered 
the  i)etition,  and  a  hearing  was  had,  at  the 
conclusion  of  which  the  board  denied  the 
prayer  of  the  petitioa  and  ordered  defendant 
to  pay  htm  $7  per  week  from  August  28,  1915, 
to  the  date  of  the  bearing,  amounting  to 
$138.83,  and  it  was  further  ordered  tbat  from 
and  after  the  13th  day  of  January,  1916,  the 
defendant  should  pay  claimant  "one-half  of 
the  difference  between  his  weekly  wage  prior 
to  the  injury  and  the  average  weeldy  wage 
that  he  is  able  to  earn  within  the  limits  pre- 
scribed by  the  statute."  It  Ut  this  order  that 
is  before  us  for  review. 

[1]  1.  The  first  point  made  by  d^endant 
is  that  the  original  award  was  void:  (a)  Be- 
{^ause  claimant  was  not  incapacitated  and 
away  from  his  work  for  two  weeks,  (b)  Be- 
cause no  notice  of  the  injury  was  given  with- 
in three  months  from  the  happening  thereof, 
(c)  Because  no  claim  was  made  within  six 
months  after  its  occurrence.  Had  defendant 
intended  to  raise  these  questions,  it  should 
have  done  so  before  the  arbitration  commit- 
tee. Instead  of  doing  so,  it  selected  an  arbi- 
trator and  Joined  in  the  arbitration,  and  aft- 
er the  award  was  made,  it  not  only  paid 
what  was  then  due,  but  acquiesced  in  the  op- 
tional order  made  by  the  board,  by  taking 
claimant  back  into  its  employ  and  furnish- 
ing him  lighter  work.  These  defenses  were 
clearly  waived  by  its  conduct  and  its  failure 
to  raise  them  at  the  proper  time. 

[2]  2.  After  claimant's  second  discharge, 
he  commenced  suit  in  the  circuit  court  of 
Kent  county  against  Dr.  Smith  to  recover 
damages  for  malpractice  in  the  treatment  of 
his  injuries;  but  the  suit  never  got  beyond 
the  service  of  process.  Before  the  declara- 
tion was  filed,  claimant  assigned  whatever 
cause  of  action  he  bad  against  Dr.  Smith  to 
defendant.  It  is  now  claimed  that  by  reason 
of  such  assignment  plaintiff  has  parted  with 
all  of  his  right  to  demand  further  compensa- 
tion for  his  Injuries.  PlaintifTs  right  to  re- 
cover compensation  In  this  proceeding  is 
baaed  upon  injuries  incurred  while  in  the 
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conrse  of  his  employment.  His  claim  against 
the  doctor  for  damages,  if  he  had  one,  de- 
pended upon  his  ability  to  show  that  the 
doctor  Improperly  treated  his  injuries.  By 
assigning  his  right  to  damages  in  the  latter 
case,  which  was  an  action  of  tort^  it  would 
not  necessarily  carry  with  it  a  cause  of  ac- 
tion given  him  by  the  statute  and  resting  up- 
oin  contract.  We  think  there  is  no  merit  in 
this  contention. 

3.  Counsel  assert  that  if  the  original  award 
was  valid  it  has  been  entirely  compiled  with 
by  defendant.  Therefore  the  board  should 
have  declared  it  terminated.  For  the  pur- 
pose of  determining  whether  this  point  Is 
well  taUen,  it  will  be  profitable  to  examine 
the  terms  of  the  award  made  by  the  commit- 
tee of  arbitration.    The  language  is: 

"That  the  said  applicant,  James  B.  Brown, 
is  entitled  to  receive  and  recover  from  said  re- 
spondent, George  A.  Fuller  Company,  the  eum 
of  seven  dollars  per  week  during  disability  (par- 
tial) from  the  28th  day  of  July,  19^3,  and  that 
said  applicant  is  entitled  to  receive  and  recover 
from  said  respondent  on  this  date  $77  (11 
weeks),  being  the  amount  of  such  compensation 
that  has  already  become  due  under  the  provisions 
of  law,  the  remainder  of  said  award  to  be  paid 
to  James  B.  Brown,  applicant,  by  said  re- 
•  spondent  in  weekly  payments,  commencing  one 
week  from  the  date  of  the  award. 

"It  is  the  decision  of  the  arbitration  commit- 
tee that  Brown  is  to  return  to  work  for  the 
George  A.  Puller  Company  and  furnished  with 
such  employment  as  he  may  be  able  to  do.  Wa- 
ges to  be  $2  a  day  ($14  a  week  of  7  days).  No 
time  was  lost  by  applicant  from  date  ox  acci- 
dent until  December  26,  1814." 

The  Fuller  Company  agreed  to  furnish  appli- 
cant with  light  work.  Signed  by  the  three  mem- 
bers of  the  committee  of  arbitration. 

[3]  Defendant  elected  to  take  claimant 
back  into  its  employment,  and  up  to  the  time 
that  it  discharged  him,  in  'September,  1915,  it 
complied  with  the  order.  After  that  date  it 
has  not  complied  with  the  order,  but  for 
some  reason  assumes  that  Its  duty  was  at  an 
end  when  the  hotel  was  finished  and  It  had 
no  further  work  for  the  plaintiff.  It  is  said 
he  was  given  work  as  long  as  defendant  had 
work  to  give  him.  The  fact  that  it  did  or 
did  not  have  employment  for  claimant  would 
not  terminate  his  right  to  compensation.  The 
fact  that  it  did  not  have  any  further  work 
for  claimant  after  September,  1914,  would, 
doubtless,  change  the  method  of  complying 
with  the  order ;  but  It  would  not  take  away 
claimant's  right  to  the  compensation  allowed 
him  by  the  board. 

4.  Several  other  questions  are  raised  and 
argued  which  assume  claimant  was  not  in- 
jured as  badly  as  he  claimed  to  be,  or  that  if 
be  were  he  has  wholly  recovered,  and  that 
defendant  has  fully  complied  with  the  terms 
of  the  award.  These  are  questions  of  fact 
about  which  we  shall  not  concern  ourselves, 
as  we  are  satisfied  that  the  conclusions  of  the 
board  are  supported  by  evidence. 

The  order  appealed  irom  is  affirmed. 


PEOPIiB  V.  CDTOSB.    (No.  J26.) 
(Supreme  Court  of  Midiigan.    Jane  27,  1917.) 

1.  Obuiinai.  Law  «s>306— PsnnncFTioH  or 
Immocengb. 

In  a  prosecution  for  murder,  where  defend- 
ant's counsel  inquired  of  a  juror  on  his  voir 
dire  if  he  would  consider  the  presumption  of 
innocence  in  favor  of  defendant,  and,  at  the 
dose  of  the  discussion  t>etween  himself  and 
counsel  as  to  whether  the  presumption  of  in- 
nocence should  be  regarded  as  evidence  in  favor 
of  defendant,  the  court  stated  to  the  jury  that 
defendant  started  with  the  presumption  of  in- 
nocence, and  that  j^resumption  would  continue 
with  her  until  the  jury  was  satisfied  beyond  a 
reasonable  doubt  of  her  guilt,  the  ruling  of  the 
court  was  proper. 

[Ed.    Note. — For    other    cases,   see    Criminal 
Law,  Cent.  Dig.  |  731.] 

2.  Ho>aciDB.<8=>26d— Deubebate  KnxiKO — 
Question  pob~Jubt. 

Evidence  tending  to  establish  that  defend- 
ant shot  her  husband  in  the  public  highway 
some  distance  from  the  house  where  she  claimed 
to  have  shot  him  in  self-defense,  coupled  with 
proof  of  her  previous  threats  to  shoot  him  if 
he  did  not  quit  following  her,  held  sutficient  to 
submit  to  the  jur^  on  the  question  of  her  act 
being  deliberate,  wiUful,  and  premeditated. 

[Ed.   Note. — For   other   cases,   see   Homicide, 
Cent.  Dig.  {  563.] 

3.  HOMICIDB  «=S>218— ElVIDENCl!— DTINQ  DBC- 
LABATION8. 

It  is  the  trial  court's  duty  to  determine  by 
preliminary  examination  of  the  witnesses  wheth- 
er decedent's  declarations  were  made  in  ex- 
tremis, and  whether  decedent  so  understood,  but 
it  is '  of  little  impwtance  whether  the  court 
conducts  the  examination  himself,  or  the  pros- 
ecuting attorney  conducts  it  in  his  presence, 
though  in  the  presence  of  the  jury;  the  latter 
point  being  discretionary  with  the  court. 

[Ed.   Note. — For   other  cases,   sae  Hoinicide, 
Cent.  Dig.  {§  458,  459.] 

4.  OBDnnAi,  Law  «si>419,  42(K6)— 'Evidenob— 
Heabsat. 

In  prosecution  of  a  wife  for  murdering  her 
husband,  the  wife  claiming  she  shot  in  self-de- 
fense, testimony  that  the  husband  had  stated  to 
several  witnesses  that  the  wife  was  immoral, 
was  not  living  right,  and  was  unfaithful  to  her 
marriage  vo.ws  Was  incompetent  as  hearsay, 
since  even  if  it  had  a  tendency  to  show  the 
state  of  the  husband's  mind  at  the  time  of  the 
killing,  no  inference  could  be  drawn  from  it 
tending  to  refute  the'  wife's  claim  of  self-defense. 
[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $}  980-983.] 

5.  Criminal  Law   «=»1172{7)  —  Apfeax  — 
Hariojess  Erbor— Evidenok. 

The  error  in  the  admissitw  of  such  testi- 
mony was  harmless,  since  it  tended  to  strenirthen 
the  wife's  theory  of  self-defense,  and  tended  to 
show,  as  her  testimony  did,  that  her  husband  be- 
lieved she  was  running  with  other  men. 

[Rd.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  i  3160.] 

6.  Homicide  «=»191  —  Self-Defensb  —  Evi- 
dence. 

In  such  prosecution,  where  the  wife  testified 
that  her  husband  had  made  assaults  upon  her, 
testimony  of  others  as  to  her  physical  appear- 
ance following  such  assaults  was  admissible, 
though  the  witnesses  had  no  personal  knowledge 
of  the  assaults  or  who  made  them. 

[Ed.    Note. — For   other   cases,   see   Homldde, 
Cent.  Dig.  i  414.] 
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7.  WmntasEs  «=»337(2),  308(3)  —  Discbbdct- 
iNG— Wawt  of  Chastttt. 

In  prosecution  of  a  wife  for  murdering  her 
husband,  it  is  not  permissible  to  discredit  her  as 
a  witness  by  showing  affirmatively  by  other  wit- 
nesses that  her  answers  as  to  questions  affecting 
her  chastity  were  untrue,  but  it  is  permissible, 
within  the  court's  discretion,  to  discredit  the 
wife  as  a  witness  on  croBS-ezamination  by  show- 
ing want  of  chastity. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  IHg.  i§  1113,  1275.] 

8.  Criminal  Law  €=833 —  Trial— Instbuo- 
TioN— Lanouaqe  of  Request.    . 

The  trial  court  is  not  bound  to  give  a  re- 
quest in  the  precise  language  tendered,  and  it  is 
sufficient  when  the  general  charge  fairly  covers 
the  request,  and  fully  protects  defendant's  rights 
in  that  connection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2015.] 

9.  Homicide  300(3)  —  Trial  —  Ikstbtiotion  — 
Self-Defense. 

In  prosecution  of  a  wife  for  murdering  her 
husband,  self-defense  being  set  up,  the  court  in- 
structed that  if  the  person  assailed  honestly  be- 
lieves his  life  in  danger,  or  that  he  may  suffer 
serious  bodily  barm,  he  has  a  right  to  resist, 
even  to  the  taking  of  his  assailant's  life,  and 
that  the  person  assailed  is  to  be  judged  by  the 
circumstances  and  conditions  as  they  honestiy 
appear  to  him  at  the  time,  and  that  if  the  jury 
find  from  the  evidence  that  defendant  had  rea- 
sonable cause  to  believe  that  her  husband  was 
about  to  strike  her  with  a  knife,  as  she  claimed, 
she  was  not  bound  to  flee,  but  had  a  right  to  de- 
fend herself  from  the  threatened  attack.  Held, 
that  the  charge  fairly  safeguarded  the  rights  oi 
defendant  on  the  self-defense  phase  of  the  case. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  {  617.] 

10.  Criminal  Law  «=9823(10)  —  Appeal  — 
Harmless  Ebbob— Instructions. 

The  court  charged  that  the  people  insisted 
that  the  husband  was  not  killed  at  the  time  and 
place  and  under  the  circumstances  as  stated  by 
the  wife,  and  offered  the  testimony  of  named 
witnesses  as  inconsistent  with  aij^  theory  of  self- 
defense,  and,  immediately  following  such  lan- 
guage, charged  that  the  jury  should  not  take  the 
testimony  as  final  as  stated  by  the  attorneys  for 
the  defense  or  the  people  or  from  the  court,  but 
should  recollect  the  evidence  for  themselves,  and 
base  their  verdict  entirel;^  upon  it.  Held,  that  if 
the  jury  were  unduly  impressed  by  reason  of 
the  court's  mentioning  the  state's  witnesses  by 
name,  the  following  admonition  was  sufficient  to 
dispel  the  impression. 

[Ed.  Note. — For  other  cases,  see  CMminal 
•I^w,  Cent  Dig.  {§  1092-1994,  315&] 

Appeal  from  Circuit  Ck>urt,  Berriffli  Coun- 
ty; Geo.  W.  Brldgman,  Judge. 

Carrie  May  Cutler  was  convicted  of  mur- 
der in  the  second  degree^  and  she  appeals. 
Affirmed. 

Argued  before  KtJHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEXBRE, 
and  BROOKE,  JJ. 

John  J.  Sterling  and  Harry  A.  Plummer, 
both  of  Benton  Harbor,  for  appellant.  Chest- 
er P.  CKHara,  Pros.  Atty.,  and  James  O'Hara, 
Special  Pros.  Atty.,  both  of  St  Joseph,  Grant 
Fellows,  Atty.  Gen.,  and  Leland  W.  Carr,  Asst. 
Atty.  Gen.,  for  the  People. 

BIRD,  J.  Respond^it  shot  and  killed  her 
husband  In  Benton  Harbor  on  April  30,  1015. 


She  was  afterwards  convicted  of  murder  ta 
the  second)  degree,  and  sentenced  to  the  De- 
troit House  of  Correction  for  a  term  of  not 
less  than  2  nor  more  than  20  years.  She 
has  brought  the  proceedings  to  this  court  by 
writ  of  error  for  review. 

The  record  discloses  that  In  June,  1914, 
respondent  was  married  to  John  Cutler  In 
Benton  Harbor,  where  they  both  resided. 
At  that  time  she  was  31  years  of  age,  and 
bad  been  twice  married.  Cutler  was  44 
years  of  age,  and  had  been  previously  mar- 
ried. They  lived  together  until  February, 
1915,  when  they  separated  and  respondent 
wait  to  work  as  a  domestic.  She  claims 
that  during  the  time  they  lived  together  they 
had  frequent  quarrels;  that  he  was  cruel 
to  her,  and  that  on  two  occasions  she  left  him 
temporarily  on  account  of  harsh  treatment; 
that  after  they  separated  he  assaulted  her 
several  times  on  the  streets  of  Benton  Har- 
bor, and  beat  her  and  threatened  to  take  her 
life;  that  about  the  middle  of  April,  1915, 
she  went  to  work  In  the  home  of  Mr.  M.  N. 
Berger,  Who  resided  about  a  mile  from  tlie 
business  center  of  Benton  Harbor.  It  appears 
that  on  the  afternoon  of  April  30th  CuUer 
called  the  Berger  home  by  telephone,  and 
learned  that  respondent  was  there,  and  that 
the  Bergers  were  away.  He  at  once  went  to 
the  Berger  home,  and  respondent  claims  that 
he  struck  her  In  the  face  and  threatened  to 
kill  her  with  a  knife  which  he  had  In  bis 
hand;  that  when  she  recovered  from  the 
blow  she  went  to  her  employer's  bedroom  and 
secured  a  revolver  and  returned  to  the  front 
door.  Cutler  was  then  standing  Just  outside 
of  the  screen  door,  and  her  claim  is  that  he 
still  bad  the  knife  In  his  hand,  and  that  his  at- 
titude was  a  threatening  one,  whereupon  she 
shot  him  In  self-defense.  It  was  claimed  by 
the  prosecution  that  Cutler  went  to  the 
Berger  home  In  the  afternoon  in  question  to 
Induce  his  wife  to  return  and  live  with 
him;  that  Cutler  was  not  angry,  and  did 
not  threaten  her;  that  respondent  was  the 
angry  one;  and  that  she  did  what  she  had 
threatened  to  do  on  former  occasions,  if  he 
did  not  stop  following  her. 

1.  Resi>ondent's  counsel  inquired  of  a  juror 
on  his  voir  dire  if  he  would  consider  the  pre- 
sumption of  Innocence  as  evidence  In  favor  of 
the  accused.  The  question  was  objected  to, 
and  a  discussion  followed  between  court  and 
counsel  b«  to  whether  the  presumption  of  In- 
nocence should  be  regarded  as  evidence  In 
the  case  In  favor  of  the  accused.  At  the 
close  of  the  dlscus-sion  the  court  sustained 
the  objection  and  stated  to  the  Jury  that: 

"The  respondent  here  starts  with  the  presump- 
tion of  Innocence,  and  that  presumption  of  inno- 
cence wilt  continue  with  her  until  such  time  as 
the  jury  are  satisfied  beyond  a  reasonable  doubt 
of  her  guilt." 

[1]  This  assignment  of  error  raises  a  ques- 
tion which  has  been  the  subject  of  much  dls- 
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cosslon  and  dlsagreemoit  among  tbe  courts 
and  law-writers.  It  Is  stated  by  Greenleaf 
on  EMdence  "that  th^s  legal  presumption  of 
Innocence  Is  to  be  regarded  by  the  jury, 
la  every  case,  as  matter  of  evidence,  to  tbe 
benefit  of  which  the  party  Is  entitled."  1 
Greenleaf  on  Evidence,  {  34.  This  theory 
Is  attacked  as  unsound  by  Thayer's  Pre- 
liminary Treatise  on  EMdence,  p.  561;  also 
by  Wlgmore  In  his  work  on  Evidence  (volume 
4,  i  2511).  Wharton  on  Criminal  Evidence 
also  declares  against  the  evidence  doctrine 
(volume  2.  1817-1818).  In  Coffin  v.  U.  S., 
156  U.  S.  460,  15  Sup.  Of  394,  38  L.  Ed.  481, 
tbe  federal  Supreme  Court  declared  in  fa- 
vor of  the  rule  as  laid  down  by  Oreenleaf,  but 
in  a  later  case  it  appears  to  have  receded 
in  part  from  its  position  In  that  case.  Agnew 
V.  U.  S.,  166  U.  S.  36,  17  Sup.  Ct.  235,  41  L. 
Ed.  624.  In  the  state  courts  some  of  them 
have  declared  in  favor  of  the  evidence  doc- 
trine, while  others  have  declared  against  it. 
It  does  not  seem  necessary  to  determine  that 
question  in  this  ease.  Whether  the  legal 
presumption  of  Innocence  is  to  be  regarded 
by  the  Jury  as  evidence  In  favor  of  the  ac^ 
cnsed,  or  whether  it  is  to  be  regarded  merely 
as  llzlng  the  status  of  the  accused  before 
the  court  is  not  a  matter  of  much  concern 
in  thU  case.  Such  a  discussion  is  very  mudt 
out  of  place  with  a  Jury  of  laymen.  To  ask 
a  layman  to  draw  fine  legal  distinctions 
about  which  the  profession  and  courts  are  un- 
able to  agree  is  not  only  without  profit,  but 
is  absurd.  Counsel  insisted  upon  asking  a 
very  common  question  in  a  technical  and 
perplexing  way.  The  trial  court  indicated 
clearly  that  he  would  be  permitted  to  ask  the 
question  In  the  usual  way,  namely,  whether 
the  juror  understood  that  the  accused  was 
entitled  to  the  presumption,  and  whether  he 
wonld  give  her  the  benefit  of  It  OTie  Juror 
to  whom  the  question  was  put  made  answer 
that  he  understood  that  the  accused  was  en- 
titled to  the  presumption.  Whether  she 
was  entitled  to  the  benefit  of  the  presump- 
tion on  one  theory  or  the  other  was  of  no 
Importance  to  the  Juror.  The  ruling  of  the 
court  was  proper.  For  a  valuable  review  of 
tbe  authorities  on  this  question,  see  Culpepper 
T.  State,  4  Okl.  Cr.  103,  111  Pac.  679,  31 
li.  R.  A.  (N.  S.)  1166,  140  Am.  St  Rep.  668 
[2]  2.  Error  is  predicated  upon  the  refusal 
of  the  court  to  eliminate  first  and  second  de- 
gree murder  from  the  consideration  of  tbe 
Jury.  If  the  court  were  to  assume  that  the 
drcnmstances  attending  th£  shooting  were  as 
claimed  by  the  defendant,  this  contention 
would  have  some  force.  But  the  prosecu- 
tion claimed  that  the  shooting  took  place 
under  very  different  circumstances  than  those 
detailed  by  the  respondent  While  respond- 
ent claimed  that  she  shot  her  husband 
when  be  was  on  the  porch  or  In  the  vesti- 
bule, the  people's  proof  tended  to  establish 
the  shooting  on  tbe  viaduct  in  the  public 
hlgfayray  some  distance  from  the  house.   This, 


coupled    with   thje   proof   of   her  prerloos 

threats  to  shoot  her  husband  if  be  did  not 
quit  following  her,  was  sufficient  to  sulnnit 
to  the  Jury  upon  the  question  of  her  act  be- 
ing deliberate,  wiUfnl,  and  premeditated. 

3.  Officer  Foeltzer  and  Dr.  Byno  were  tbe 
first  to  arrive  on  the  scene  after  the  shoot- 
ing. They  found  Cutler  on  the  viaduct  in  a 
dying  condition,  and  they  removed  him  to 
the  ho^ltal,  where  he  died  a  few  hours  later. 
On  tbe  way  there  Cutler  made  a  statement 
concerning  the  shooting,  which  was  admitted 
on  tbe  trial  as  his  dying  declaration.  Er- 
ror is  assigned  on  its  admission  on  the 
ground  that  the  trial  court  should  have  per- 
sonally conducted  a  preliminary  examina- 
tion of  the  witnesses  out  of  the  bearing  of 
the  Jury  to  ascertain  whether  it  was  admis- 
sible as  a  dying  declaration.  Counsel  cite 
the  recent  case  of  People  v.  Christmas,  181 
Mich.  634,  148  N.  W.  369,  in  support  of  this 
contention.    In  that  case  it  was  stated: 

"It  !•  elementary  that  before  a  statement 
made  by  the  deceased  should  be  received  as  his 
dying  declaration,  a  preliminary  investigation 
shall  be  made  by  the  court  to  determine  its  ad- 
missibility as  such." 

IS]  We  think  counsel  is  mistaken  In  assum- 
ing that  this  language  was  Intended  to  estab- 
lish such  a  rule,  as  he  contends  for.  It  is 
the  duty  of  the  court  to  determine  by  prelim- 
inary examination  of  the  witnesses  whether 
the  declarations  were  made  in  extremis,  and 
whether  the  deceased  so  understood  It,  but  it 
is  of  little  Importance  whether  the  court  con- 
ducts the  examination  himself  or  whether  the 
prosecuting  attorney  conducts  It  in  his  pres- 
ence. The  trial  court  in  reply  to  counsel's  ob- 
jection observed  that  if  the  inquiries  of  the 
prosecuting  attorney  did  not  satisfy  his  mind, 
he  would  interrogate  tbe  witnesses  himself. 
Tbe  preliminary  examination  was  conducted 
in  his  presence,  and  he  determined  that  the 
statement  was  admissible,  and  the  fact  that 
the  examination  was  conducted  in  the  pres- 
ence of  the  Jury  did  not  make  it  error. 
Whether  the  examination  should  proceed  in 
the  presence  of  the  Jury  was  discretionary 
with  the  trial  court 

[4,  S]  4.  Onl  rebuttal  the  prosecutor  was 
permitted  to  show  by  several  witnesses  that 
the  deceased  stated  to  them  that  tbe  respond- 
ent, his  wife,  was  immoral ;  that  she  seemed 
to  have  an  anxiety  for  other  men ;  that  she 
was  not  living  right;  and  tliat  she  was  un- 
faithful to  her  marriage  vows.  It  is  said  this 
testimony  was  hearsay  and  therefore  objec- 
tionable. We  have  much  doubt  about  the 
competency  of  this  testimony  on  behalf  of  the 
people.  In  admitting  it  tbe  trial  court  took 
the  view  that  it  had  a  tendency  to  show  the 
state  of  Cutler's  mind.  Conceding  tliat  it  did, 
when  that  was  established  no  Inference  could 
be  drawn  therefrom  which  would  tend  to  re- 
fute the  claim  of  self-defense.  It  would  oper- 
ate to  show  a  state  of  mind  which  might 
cause  him  to  do  Just  the  things  that  defend- 
ant claimed  that  lie  did.    While  we  think  the 
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testimony  was  Incompetent,  It  tended  to 
Btrengtben  the  theory  of  respondent,  and 
tended  to  show,  as  her  testimony  did,  that 
Cutler  was  of  the  belief  that  she  was  run- 
ning with  other  men.  We  think  the  error 
was  harmless.  Whlttemore  v.  Walter,  159  N. 
W.  525. 

[I]  5.  Three  of  re^tondent's  witnesses  were 
asked  upon  direct  examination  to  describe  re- 
spondent's physical  appearance  following  the 
occasions  when  she  claims-  she  had-  been  as- 
saulted by  her  husband.  The  answers  atH>ear 
to  have  been  excluded  upon  the  ground  that 
the  Witnesses  had  no  personal  knowledge  of 
the  a&saults  or  who  made  them.  Respondent 
bad,  however,  previous  to  this,  testified  to  the 
assaults  having  been  made  upon  her,  and  she 
was  entitled  to  the  testimony  <>f  the  witnesses 
as  to  her  physical  api)earance  following  them. 
The  witnesses  saw  her  appearance^  and  it 
was  competent  for  them  to  describe  It.  It 
does  not  api)ear  that  any  Injury  resulted  by 
the  exclusion  of  tbe  answers,  as  ea<di  one  of 
the  witnesses  afterward  described  her  ap- 
pearance. 

[7]  6.  Assignments  16,  17,  and  18  relate  to 
the  questions  propounded  to  respondent  upon 
cross-examination  affecting  her  chastity.  It 
is  insisted  that  it  was  error  to  permit  them  to 
be  answered  over  counsel's  objection,  under 
the  rule  laid  down  in  People  v.  Gaboon,  88 
Mich.  456,  50  N.  W.  384 ;  People  v.  Gotshall, 
123  Mich.  474,  82  N.  W.  274;  People  v. 
O'Hare,  124  iviich.  515, 83  N.  W.  279.  The  first 
two  cases  cited  are  not  In  point  In  People 
V.  O'Hare  the  prosecuting  attorney  interrogat- 
ed the  witness  with  questions  affecting  her 
chastity,  and  upon  their  being  answered  in 
the  negative  he  was  then  allowed  to  show  af- 
firmatively by  other  witnesses  that  her  an- 
swers were  untrue.  This  is  not  permissible, 
but  It  is  permissible  within  the  discretion  of 
tbe  court  to  discredit  a  witness  upon  cross- 
examination  by  showing  a  want  of  chastity. 
Some  doubt  was  cast  upon  this  rule  in  People 
V.  Mills,  94  Mich.  630,  54  N.  W.  488,  but  the 
authorities  there  cited  by  Mr.  Justice  Mc- 
Grath  do  not  support  that  view.  Mr.  Justice 
Montgomery's  observations  on  this  holding  in 
Knickerbocker  v.  Worthing,  138  Mich.  224, 
101  N.  W.  640,  are  Iil  accord  with  the  general 
rule.  The  late  case  of  Lunde  v.  B,  V.  R.,  177 
Mich.  374,  113  N.  W.  45,  very  clearly  points 
out  the  distinction.    It  was  there  said: 

"There  is  a  clear  distinction  between  attempt- 
ing to  impeach  a  witness  by  showing  a  want  of 
chastity  and  a  cross-examination  for  that  pur- 
pose." 

The  general  rale  has  been  stated  as  fol- 
loMTS: 

"That  on  cross-examination  a  witness  may,  for 
tbe  purpose  of  impeachment,  be  a^ed  and  com- 
pelled to  answer  as  to  particular  traits  of  char- 
acter, or  as  to  particular  facts,  or  whether  be 
has  committed  particular  wrongful  or  immoral 
acts^  subject  always,  of  course,  to  his  personal 
privilege  and  right  to  refuse  to  answer  mcrimi- 
nating  questions,  even  though  such  facts  or 
acts  may  be  irrelevant  and  collateral  to  tbe 
principal  controversy  or  issues  involved  in  the 


case.  So  he  may  be  asked  whether  he  has  com^ 
mitted  certain  crimes,  whether  he  ran  a  saloon 
without  a  license  in  violation  of  law,  whether 
he  has  been  criminally  intimate  with  a  certain 
person,  or  whether  he  swore  falsely  on  a  certain 
occasion,  or  interrogated  as  to  his  occupation 
or  vocation,  habits,  or  associates;  and  a  female 
witness  may  be  asked  whether  she  is  a  prosti- 
tute, is  living  in  adultery,  or  is  or  has  been  the 
kept  mistress  of  a  particular  man,  or  has  had 
illegitimate  children,  or  has  kept  girls  for  the 
purpose  of  prostitution."  40  Cyc.  2616,  and 
cases. 

While  this  rale  is  denied  In  some  jnrisdic- 

tlons  it  appears  to  be  the  rule  In  this  state 
subject  always  to  the  pnnwr  discretion  of  the 
trial  judge.  WUbur  r.  Flood,  16  Midi.  40  [93 
Am.  Dec.  208];  Threadgool  v.  Utogot,  22 
Mich.  271;  Reebe  v.  Knapp,  28  Mich.  53; 
Bissell  V.  Starr,  32  Mlcb.  297;  People  r. 
Whifcson,  43  Mich.  419,  5  N.  W.  454;  DrlscoU 
V.  People,  47  Mich.  413,  11  N.  W.  221 ;  Le- 
land  V.  Kauth,  47  Mich.  50S,  11  N.  W.  292; 
McBrlde  v.  Wallace,  62  Mich.  451,  29  N.  W. 
75;  People  v.  Harrison,  &S  Mich.  594,  53  N. 
W.  725;  People  v.  Mulvaney,  171  Mich.  272, 
137  N.  W.  155;  Totten  v.  Totten,  172  Mich. 
567,  138  N.  W.  257 ;  Lunde  T.  D.  U.  R.,  177 
Mich.  374,  143  N.  W.  45. 

In  several  of  the  foregoing  authorities  the 
precise  question  was  raised,  namely,  the  com- 
petency of  questions  asked  a  female  witness 
affecting  her  chEustity,  and  su(^  cross-exam- 
ination was  held  proper,  subject,  however,  to 
tbe  discretion  of  tbe  trial  court.  As  the  ques- 
tions in  the  instant  case  appear  to  have  been 
asked  In  good  faith,  we  think  the  trial  court 
did  not  abuse  bis  discretion  in  allowing  them 
to  be  answered. 

7.  The  following  request  to  charge  was  ten- 
dered : 

"The  defendant,  under  our  statute,  is  allowed 
to  testify  under  oath  in  her  own  behalf,  and  it 
is  the  duty  of  the  junns,  where  she  has  done 
so,  to  give  her  testimony  such  weight  aa  in  Tiew 
of  all  the  facts  and  circumstances  as  shown  it 
shall  appear  to  them  entitled  to.  Her  testimony 
is  to  be  tested  the  same  as  that  of  any  other  wit- 
nesses. //  rational,  natural  and  congittent,  it 
may  outweiffh  the  testimony  of  all  other  .wit- 
nesses." 

[8]  This  request  was  given,  save  that  por- 
tion in  Italics.  The  general  charge  fairly 
covered  the  request,  and  fully  protected  re- 
spondent's rights  In  that  connection.  This 
court  has  r^eatedly  held  that  the  trial  court 
is  not  bound  to  give  a  request  in  tbe  precise 
language  tendered.    Miller  v.  Sharp,  65  Mich. 

21,  31  N.  W.  608;  People  v.  Swartz,  118  Mich. 
292,  76  N.  W.  491;  People  v.  Qulmby,  134 
Mich.  625,  96  N.  W.  1061;  People  v.  Ham- 
mond, 177  Mich.  416, 143  N.  W.  244. 

In  the  McArron  Case  cited  (121  Mich.  40,  79 
N.  W.  944)  a  similar  request  was  made  and 
refusod  by  the  court,  and  it  was  held  error, 
but  a  reference  to  that  case  will  disclose 
that  the  request  was  refused  and  not  covered 
by  the  general  charge. 

8.  Counsel  has  this  to  say  about  requests 

22,  27,  28,  and  30: 

"It  was  unnecessary  under  the  law  for  the 
respondent's  apprehended  danger  to  be  i«al  or 
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actual  before  reristiiig  to  protect  herself  from 
it  Each  of  these  instructions  requested  the 
court  to  charge  that  if  she,  in  good  faith,  be- 
Ueved  the  threatened  danger  to  her  life  or  limb 
to  be  real  or  actaal,  she  was  jnstified  in  resisting 
even  to  the  taking  of  life  to  protect  herself  from 
it  *  *  *  If  she  was  assailed  in  the  manner 
descjibe\}  by  her,  she  had  an  absolute  right  to 
shoot  deceased.  The  law  does  not  require  her 
that  she  should  draw  very  iine  distinctions  con- 
cerning the  extent  of  injury  that  an  infuriated 
and  reckless  assailant  may  probably  inflict 
•  •  •  We  insist  that  the  foregoing  instruc- 
tions should  each  have  been  granted,  and  that  it 
was  reversible  error  to  refuse  them,  especially 
when  the  court  wholly  ignored  the  subject  in  his 
voluntary  charge  to  the  jury." 

[I]  In  covering  these  requests  in  his  gen- 
eral charge  the  trial  judge  Instructed  the 
jury  in  part  that: 

"If,  however,  the  person  assailed  honestly  be- 
lieves bis.  or  her  life  in  danger  or  that  he  may 
snSVr,  or  that  she  may  suffer,  serious  bodily 
harm,  he  has  a  right  to  resist,  even  to  the  taking 
of  the  life  of  bis  assailant.  The  iwrson  assailed 
is  to  be  judged  by  the  circumstances  and  condi- 
tions as  they  honestly  appear  to  her  at  the 
time." 

He  further  instructed  them  that: 
"If  you  find  from  the  evidence  that  the  de- 
fendant had  reasonable  cause  to  believe  that  the' 
deceased  was  about  to  strike  her  with  a  knife 
in  the  vestibule  of  the  house,  «t  the  time  and  in 
the  manner  described  by  her,  she  was  not  bound 
to  flee,  but  had  a  right  to  defend  herself  from 
such  threatened  attack." 

These  portioiis  of  the  charge  fairly  safe- 
guarded the  rights  of  the  respondent  upon 
that  phase  of  the  case.  In  view  of  these 
instructions,  the  charge  which  counsel  makes 
in  his  brief  that  the  subject-matter  of  the 
requests  was  entirely  ignored  by  the  trial 
court  in  his  charge  does  not  appear  to  be 
Jnstlfled  by  the  record. 

9.  The  trial  court  said  to  the  Jury  In  the 
course  of  its  charge  that: 

"On  the  other  hand,  the  peojple  insist  that  Mr. 
Cutler  was  not  killed  at  the  time,  the  place,  and 
under  the  circumstances  stated  by  respondent 
herself,  and  offer  the  testimony  of  Miss  Scbaub, 
Mrs.  Sonenber,  the  two  girls  or  ladies,  two  street 
car  men,  Osbom  and  Haney,  and  also  the  tes- 
timony of  one  Kingsland,  which  they  insist,  if 
you  believe  these  witnesses,  that  the  facts  tes- 
tified by  tbem  are  inconsistent  with  any  theory 
or  facts  of  self-defense  shown  in  this  case." 

Counsel  complains  of  these  references  to 
the  people's  witnesses,  and  says  that  the 
trial  court  "singled  out  each  of  the  witnesses 
and  impreesed  their  testimony  upon  the 
jury."  Reference  to  the  language  of  the 
court  will  show  that  while  be  referred  by 
name  to  some  of  the  witnesses  on  behalf  of 
the  people,  he  made  no  comment  upon  their 
testimony  any  further  than  to  Indicate  that 
tbey  gave  testimony  on  behalf  of  the  pec^le, 
a  fact  which  the  jury  already  knew.  Im- 
mediately following  the  language  complained 
of  the  court  said: 

"But,  gentlemen,  yon  are  not  to  take  the  testi- 
mony as  final  as  stated  by  either  of  the  attor- 
neys for  the  defense  or  for  the  people,  or  even 
from  the  court,  but  you  will  recollect  the  evi- 
dence for  yourselves,  and  in  arriving  at  a  ver- 
dict you  will  take  into  consideration  the  testi- 
mony of  all  the  witnesses,  and  every  fact  and 


drenmstance  shown  by  the  evidence.  But  your 
verdict  gentlemen,  should  be  based  upon — en- 
tirely upon — the  evidence  in  this  case,  and  upon 
nothing  else  but  just  such  evidence  as  has  been 
actually  produced  before  yon  and  in  your  hear- 
ing." 

[10]  If  the  Jury  were  unduly  Impreesed  by 
reason  of  the  Instruction,  this  admonition 
was  sufficient  to  dispel  it 

10.  Ckimplaint  is  made  of  the  argument  of 
the  prosecuting  attorney  to  the  jury.  In 
some  Instances  objection  was  made,  but  no 
ruling  was  made  nor  requested.  In  other  In- 
stances the  court  ruled  with  respondent's 
counsel,  and  cautioned  the  Jury  against  the 
efliects  of  the  objectionable  remarks.  In  two 
instances  objection  and  exception  were  taken 
to  remarks  made  to  opposing  counsel,  which 
probably  had  some  significance  with  them, 
but  whether  they  had  any  force  with  the 
jury  we  are  unable  to  decide,  as  the  record 
does  not  show  what  significance,  If  any,  they 
had.  Nothing  appears  apon  their  face  to 
Indicate  that  they  were  Injurious  to  respond- 
ent As  is  usual  In  such  cases,  there  was 
much  earnestness  and  zeal  manifested  by 
counsel,  and  many  exchanges  were  made 
between  them  which  were  uncalled  for,  but 
we  think  there  was  nothing  which  Injurious- 
ly affected  respondent's  rights. 

We  have  examined  the  other  errors  as- 
signed, but  find  nothing  in  them  which  calls 
for  a  reversal  of  the  case.  The  Judgment  of 
conviction  is  affirmed. 

KUHN,  O.  X,  and  STEEJBB,  BROOKE, 
MOORE5,  and  STONE,  JJ.,  concur  with 
BIRD,  J.  OSTRANDER  J.,  concurs  In  tbe 
result 


WILCOX  et  al.  v.  HUBBELL  et  aL 
(No.  12.) 

(Supreme  Court  of  Michigan.    June  27,  1917.) 

1.  Witnesses  S=»141  —  Competency  —  Agent 
IN  Making  ob  Continuing  Contbact  with 
Deceoent — Statute. 

In  suit  by  relatives  of  a  decedent  claiming 
under  his  deed  of  trust  to  a  trust  company, 
where  plaintiffs'  mother  was  not  acting  as  agent 
for  her  children  in  reference  to  tbe  trust  agree- 
ment, and  an  attorney  was  no<^  acting  as  her 
agent,  they  were  competent  witnesses  to  the 
making  of  the  trust  agreement  despite  Comp. 
Laws  1897,  8  10212,  as  amended  by  Pub.  Acts 
1901,  No.  239,  providing  that  no  person  who 
shall  have  acted  as  an  agent  in  the  making  or 
continuing  of  a  contract  with  any  person  who 
may  have  died  shall  be  a  competent  witness  in 
any  suit  involving  such  contract  as  to  matters 
occurring  prior  to  the  death  of  the  decedent 
on  behalf  of  the  principal  of  the  contract  against 
the  representatives  or  heirs  of  the  decedent  un- 
less called  by  such  heirs  or  relatives. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  H  57ft-579.] 

2.  Witnesses  «=s>183  —  Tbansactions  with 
Decedent  —  Agency —ExiBTKNtas  o»  Bxla- 
TioN— Sufficiency  of  Evidence. 

In  such  suit  evidence  JleM  not  to  support  the 
conclusion  that  the  mother  or  the  attorney  were 
agents  for  decedent;   that  either  was  a  "person 


C=>For  other  cases  see  same  topic  and  KHT-NUMBER  in  all  Key-Numbered  I>t(«sts  and  Indexea 
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who  acted  as  an  agent'  In  the  making  or  eontin- 
ning  of  a  contract  with  any  person  who  may 
have  died,"  within  Pob.  Acts  1901,  No.  239. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  731.] 

8.  Tbxtstb   «=»44(1)— Tbbst   Deed— Capaoitt 

or  Skttlos. 
In  suit  by  relatives  ot  a  decedent  claiming; 
under  his  deed  of  trust  to  a  trust  company,  evi- 
dence held  to  show  that  decedent  was  competent 
to  make  and  that  he  Intelligently  did  make  the 
inatraments  in  question. 

[Ed.  Note^— For  other  cases,  see  Tmsts,  Gent. 
Dig.  I  66.] 

4.  Tbusib  4=>112— Trust  Died  —  OABSTiNa 

INTO    ErFECT. 

The  court  should  carry  into  effect  the  in- 
tention of  the  settlor  of  a  trust,  if  it  can  be  done 
without  doing  violence  to  established  rulea 

FEM  Note.— For  other  cases,  see  Tmsts,  Cent. 
Dig.  t  162.} 

5.  WiLi/B  «=5»91— Tbust  Deed  ob  Will. 

Where  a  trust  instrument  declared  a  trust  in 
a  trust  company  to  manage  the  property  and 
pay  so  much  of  the  income  to  the  settlor  of  the 
trust  as  he  might  demand,  and  provided  that  the 
trust  created  should  terminate  on  the  aettior'a 
death,  that  all  moneys  in  the  hands  of  the  trus- 
tee should  be  paid  as  the  settlor  might  direct  by 
his  will,  or,  in  default  of  a  will,  to  his  heirs 
at  law,  and  that  the  principal  of  the  fund  on 
the  settlor's  death  should  be  transferred  to  the 
children  of  the  settlor's  deceased  nephew^  nam- 
ing them,  it  being  agreed  that  the  trust  might  be 
terminated  by  mutual  instrument,  two  trusts 
were  declared,  the  second  not  to  take  effect  in 
possession  and  enjoyment  until  the  settlor's 
death,  there  having  been  no  intention  to  declare 
a  trust  terminating^  with  his  death,  and  the 
trust  was  not  invalid  as  testamentary,  since  a 
power  of  revocation  in  a  deed  of  trust  does  not 
render  the  instrument  testamentary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  220.] 

Appeal  from  Circuit  Court,  Kent  County, 
in  Chancery;   Willis  B.  Perkins,  Judge. 

Action  by  Raymond  H.  Wilcox  and  others 
against  George  Hubbell,  administrator  of  the 
estate  of  William  Wilcox,  deceased,  and  the 
Micblgan  Trust  Company.  Wrom  a  decree 
for  plaintiffs,  defendant  administrator  ap- 
peals.   Decree  affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER.  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Jewell  &  Smith,  of  Grand  Rapids,  and  War- 
ren, Shuster  te  Case,  of  Rochester,  New  York, 
for  appellant  Wilson  &  Johnson,  and  But- 
terfield  &  Keeney,  all  of  Grand  Rapids,  for 
appellees. 

OSTRANDER,  J.  William  Wilcox,  88  years 
of  age,  and  a  bachelor,  of  Honeoye  Falls, 
Monroe  county,  N.  Y.,  a  small  village  about 
16  miles  from  Rochester,  died  December  22, 
1912,  at  Honeoye  Falls,  intestata  Bis  Bister, 
Lorinda  Kendall,  George  Hubbell,  son  of  a 
deceased  sister,  Susan  Richards,  a  daughter 
of  another  deceased  sister,  Raymond  H.,  San- 
ford  P.,  Louise  M.,  Robert  C,  and  Marlon 
Wilcox,  of  Grand  Rapids,  Mich.,  childroi  of 
Frederick  P.  Wilcox,  a  nephew  of  the  de- 
ceased, survived  him.     Robert  O.  and  Ma- 


rlon Wilcox  are  infants,  represented  by  their 
mother  as  next  friend.  On  the  80th  day  of 
October,  1912,  William  Wilcox,  by  an  instru- 
ment executed  In  the  county  of  Monroe,  in 
the  state  of  New  Tork,  duly  admowledged 
on  the  same  day  before  a  notary  public  for 
that  county,  sold  and  assigned,  transfer- 
red and  set  over  to  the  Michigan  Trust 
Company,  of  Grand  Rapids,  86  mortgages, 
described  in  said  instrument,  together  with 
the  notes,  bonds,  or  other  obligations  to  which 
the  mortgages  were  collateral.  On  the  same 
date  he  executed  another  instrument  to 
which  he  and  the  Michigan  Trust  Company, 
of  Grand  Rapids,  are  parties,  which  except- 
ing the  acknowledgments  thereto^  is  here  set 
out: 

"This  agreement  made  this  80th  day  of  Oc- 
tober 1912,  in  duplicate,  by  and  between  Wil- 
liam Wilcox,  of  Honeoye  SiUls,  Monroe  county, 
N.  Y.,  and  the  Michigan  Trust  Company,  of 
Grand  Rapids,  Mich.,  hereinafter  caiUed  the 
trustee,  witnesseth: 

"(1)  Said  Wilcox  has  a  number  of  notes  se- 
cured bv  mortgages  on  real  estate  in  Kent 
county,  Mich.,  and  he  desires  to  be  relieved  of 
the  same.  He  has  this  day  assigned  all  of  said 
notes  and  mortgages  to  said  trustee,  and  he 
may  from  time  to  time  place  in  the  hands  of 
said  trustee  mohfeys  and  other  property,  all  of 
said  notes,  mortgages,  moneys,  and  other  prop- 
erty to  be  held  by  the  said  trustee  in  aooord- 
ance  with  the  terms  of  this  instrument 

"(2)  Said  trustee  shall  manage  and  control 
all  of  the  property  turned  over  to  it  under  this 
agreement  in  such  manner  as  it  shall  deem 
best.  It  shaU  have  the  right  to  invest  and  re- 
invest the  principal  of  all  moneys  coming  into 
its  hands  under  this  agreement  in  interest-bear- 
ing or  income-producing  notes,  mortgages,  bonds, 
or  other  securities.  It  shall  have  the  tight  to 
sell  and  assign  all  or  any  p>art  of  the  properties 
now  or  hereafter  embraced  in  this  trust  at  such 
times  and  at  such  prices  and  upon  such  terms 
as  said  trustee  may  deem  to  be  for  the  best  in- 
terest of  the  trust.  It  shall  have  the  right  to 
take  all  legal  steps  and  institute  and  conduct 
all  suits  or  legal  proceedings,  either  in  its  own 
name  or  in  the  name  of  said  Wilcox,  which  may 
be  necessary  or  proper  for  the  purpose  of  re- 
alizing on  or  collecting  any  sums  which  may 
be  due  on  any  of  the  securities  embraced  in 
this  agreement  It  shall  have  the  right  to  pay 
all  taxes  and  assessments  which  may  be  levied 
upon  any  property  embraced  in  this  agreement 
as  well  as  all  taxes,  assessments,  and  insurance 
premiums  upon  properties  covered  by  real  es- 
tate mortgages  and  which  the  trustee  may  deem 
it  necessary  or  proper  to  pay  in  order  to  pro- 
tect the  interests  of  the  trust  Said  trustee 
shall  have  the  right  to  make  such  other  and 
further  disbursements  as  in  the  judgment  of 
said  trustee  may  be  necessary  or  suitable  for 
the  proper  care  and  management  of  the  prop- 
erty embraced  in  this  trust.  The  trustee  is 
authorized  to  make  such  disbursements  out  of 
the  funds  belonging  to  this  trust  or  to  advance 
moneys  therefor  if  it  deem  it  best  so  to  do, 
such  advances  to  be  refunded  to  said  trustee 
out  of  said  trust  property. 

"(8)  Said  trustee  shall  be  held  to  no  obliga- 
tion under  this  agreement,  save  the  exercise  ot 
good  faith  and  ordinary  diligence  in  the  dis- 
charge of  those  duties  which  by  the  terms  <^ 
this  agreement  it  has  undertaken. 

"(4)  The  trustee  shall  keep  a  true  account  of 
all  the  affairs  of  the  trust  and  shall  on  the 
Ist  days  of  January  and  July  In  each  year,  or 
as  soon  thereafter  as  is  reasonably   practical. 


>For  other  cases  see  same  topic  sad  KKT-NUllBESR  In  all  K«y-Numbered  DtgestB  and  Indixt* 
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Kisdcr  to  aald'  WHoox  a  statement  of  Its  t«- 
captB  and  disbDriemeiits  as  sach  troatee  dnrinf 
the  six  months  preceding,  keeping  separate  the 
principal  of  the  trust  fund  from  the  income 
therefrom,  and  shall  also  render  to  the  said 
Wilcox  such  a  statement  at  any  time  when- 
erer  reqaested  so  to  do. 

"(5)  The  trustee  shall  receive  for  its  services 
under  this  agreement  one-half  of  1  per  cent. 
per  annum  of  the  principal  of  said  trust  fund, 
to  be  paid  semiannually  from  the  income  from 
said  trust  fund.  If  the  principal  of  the  trust 
fund  is  increased  by  additions  thereto  made  by 
said  Wilcox,  or  in  any  other  manner,  the  trus- 
tee's fees  shall  be  increased  proportionately. 
The  trustee  shall  also  deduct  from  said  income 
all  reaaoD&ble  expenses  or  charges  of  whatso- 
ever kind  or  nature,  including  attorney  and 
counsel  fees,  to  which  said  trustee  shall  be  put 
in  the  performance  of  the  trust  or  obligations 
created  by  this  agreement,  or  by  reason  of  its 
connection  with  the  properties  embraced  in  this 
agreement,  or  the  management  or  discbarge 
thereof. 

"(6)  The  net  Income  from  the  tmst  fond  in 
the  hands  of  said  trustee  under  this  agreement, 
after  payment  of  its  fees  and  exp«n8es,  shall 
be  paid  to  the  said  Wilcox  from  time  to  time 
in  such  amounts  as  he  may  request.  Should 
the  said  Wilcox  not  use  all  the  said  income, 
he  may  from  time  to  time  direct  the  said  trus- 
tee to  transfer  any  part  of  such  accumulated  in- 
come to  the  principal  of  the  trust  created  by 
said  instrument,  and  the  same  shall  thereupon 
and  thereafter  be  in  all  respects  a  part  of  the 
principal  of  the  trust  fond  and  be  subject  to 
all  the  provisions  of  this  instrument  governing 
such  principal. 

"(7)  The  trust  created  by  this  instrument 
shall  terminate  upon  the  death  of  the  said  Wil- 
cox. All  mone:rs  then  in  the  hands  of  said  trus- 
tee from  the  income  of  the  trust  created  by 
this  Instrument  shall,  after  the  payment  of  the 
trustee's  fees  and  expenses  as  hereinbefore  pro- 
vided, be  paid  by  the  said  trustee  as  the  said 
Wilcox  may  by  his  will  direct,  or  in  default 
of  such  will  to  his  heirs  at  law.  The  principal 
of  said  trust  fund,  including  all  properties  and 
rights  of  every  name  and  nature,  shall,  upon 
the  death  of  the  said  Wilcox  be  transferred  and 
delivered  by  the  said  trustee  as  follows,  viz. : 
To  the  children  of  his  late  nephew,  Frederick 
P.  Wilcox,  Louise  M.  WUcox,  Raymond  H. 
Wilcox,  Sanford  P.  Wilcox,  Robert  G.  Wilcox, 
and  Marion  WUcox,  in  equal  shares,  share  and 
share  alike. 

"It  is  agreed  that  said  William  Wilcox  and 
said  trustee  may  at  any  time  within  two  years 
from  date,  by  mutual  instrument,  executed  with 
the  same  formalities  and  in  the  same  manner 
as  this  instrument  is  executed,  provide  for  a 
different  disposition  at  the  termination  of  said 
trust  of  the  property  constituting  the  principal 
of  the  trust  fund  hereby  created. 

"In  witness  whereof  the  said  William  Wilcox 
has  hereunto  set  his  hand  and  seal  and  the 
said  trustee  has  caused  these  presents  to  be 
executed  by  its  proper  officers  and  its  corporate 
seal  to  be  hereto  affixed  the  day  and  year  first 
above  written.  William  Wilcox.  [Seal.]  The 
Michigan  Trust  Company,  by  Lewis  H.  Withey, 
President,  and  George  Hefferan,  Secretary. 
IMich.  Trust  Co.  Seal.] 

"Signed,  sealed,  and  delivered  in  presence  of: 
Horace  J.  Tuttle,  as  to  William  Wucox.  Hen- 
ry W.  Hall,  as  to  William  Wilcox.  John  H. 
Schonten,  Elsie  B.  Wurzbnrg,  as  to  M.  T.  Co." 

Mr.  Hubbell,  having  been  appctoted  admin- 
istrator of  the  estate  of  William  Wilcox, 
gave  notice  to  the  Michigan  Tmst  Company 
that  he  claimed  that  the  assignment  of  mort- 
gages and  the  trust  agreement  were  invalid 
and  directing  the  Michigan  Trust  Company 
not  to  carry  oat  or  not  to  farther  cany  oat 


the  said  tmst  agreement  PlalntUfs,  who 
are  the  beneficiaries  under  the  said  tmst 
agreement,  thereupon  filed  the  Mil  of  com- 
plaint in  this  cause,  attaching  a  copy  ,of  the 
trust  agreement  and  of  the  assignment  of 
mortgages,  getting  np  substantially  the  facts 
herein  already  stated,  claiming  that  upon  tbe 
death  of  the  said  William  Wilcox  they  be- 
came immediately  entitled  to  the  principal 
of  the  txust  fund  and  had  requested  the 
Michigan  Tmst  Company  to  transfer  and  de- 
liver the  fund  accordingly,  and  that  the  re- 
quest had  been  declined  on  account  of  the  no- 
tice glvoi  by  the  said  George  Hubbell,  ad- 
ministrator of  the  estate  of  William  w;iIcox. 
Plalntifrs  pray  that  they  be  decreed  to  be 
the  owners  of  tlie  tmst  fund  in  the  hands  of 
the  Michigan  Trust  Company  by  Tlrtne  of 
the  said  trust  agreement,  and  may  have  an 
accounting  and  a  delivery  over  to  them  of 
the  fond.  George  Hubbell,  administrator, 
eta,  and  the  Michigan  Tmst  Company  are 
made  parties  defendant  The  tmst  company 
filed  a  formal  answer,  submitting  itself  to 
the  direction  of  the  court  The  administra- 
tor alleges  that  the  assignment  of  the  securi- 
ties was  procured  by  undue  InQuence,  fraud, 
and  deceit  practiced  upon  William  Wilcox  by 
the  mother  of  plaintiffs  and  by  other  persons 
unknown  to  defendant,  that  the  deceased, 
Wilcox,  was  at  the  time  of  the  alleged  exe- 
cution of  the  assignment  mentally  incompe- 
tent to  execute  It,  and  he  denies  that  said 
Wilcox  knowingly  entered  Into  an  agreement 
in  writing  with  the  Michigan  Trust  Company 
with  reference  to  the  notes  and  bonds  and 
mortgages,  and  alleges  upon  Information  and 
belief  that,  If  the  said  tmst  agreement  was 
signed  by  him,  bis  signature  was  obtained  by 
undue  infiuence,  fraud,  and  deceit  practiced 
by  Caroline  B.  WUcox  and  by  other  persons, 
and  that  he  was  mentally  incompetent  to  exe- 
cute that  agreement 

The  legal  efTect  of  the  instrument  claimed 
by  the  plaintiffs  is  denied  by  the  answer,  and 
the  defendant  therein  asks  for  affirmative 
relief  and  for  a  decree  that  the  aUeged  as- 
signment and  trust  agreement  are  nuU  and 
void,  that  the  defendant  as  administrator  be 
adjudged  to  be  entitled  to  aU  moneys  and 
properties  In  the  hands  and  possession  of  the 
Michigan  Trust  Company  as  an  alleged  trus- 
tee, to  whom  an  accounting  must  be  made  by 
the  said  Michigan  Trust  Company,  and  that 
It  the  court  find  the  said  assignment  and 
trust  agreement  to  have  been  in  fact  execut- 
ed by  said  William  Wilcox  while  of  sound 
mind  and  memory  and  under  no  restraint  or 
undue  influence,  it  be  decreed  that  the  trust 
created  was  immediately  terminated  by  the 
death  of  the  said  William  WUcox,  and  there- 
after no  duty  remained  for  the  said  Michigan 
Tmst  Company  to  perform  except  to  make 
accounting  to  the  legal  representative  of  the 
deceased. 

The  court  below  took  up  the  bearing  of 
this  cause  December  1,  1914.     The  proofii 
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were  closed  T&nnary  30, 1915,  and  on  the  8tli 
>  day  of  October,  1915,  tbe  cause  having  been 
In  the  meantime  argued  by  counsel  and  con- 
sidered by  the  court,  a  decree  was  entered 
agreeably  with  the  prayer  of  the  plaintiffs' 
bUL 

It  is  contended  by  the  defendant  adminis- 
trator, appellant,  that:  (1)  Construed  In  the 
Ught  of  the  facts,  even  though  It  was  compe- 
tently and  freely  made,  the  agreement  pre- 
sented as  a  trust  agreement  la  invalid  as  a 
trust  agreement  because  it  was  executed 
"without  the  intention  necessary  to  a  valid 
trust  agreement";  (2)  considered  as  a  legal 
instrument,  without  regard  to  the  facts,  the 
trust  agreement  is  invalid  as  a  ma-tter  of 
law;  (3)  as  a  matter  of  both  fact  and  law 
William  Wilcox  was  not  mentally  compe- 
tent to  execute  the  agreement,  and  it  was 
not  made  with  freedom  from  undue  influ- 
ence; (4)  Mrs.  WUcox,  mother  of  plaintiffs, 
and  Mr,  Tuttle,  a  lawyer,  a  witness  to  the 
instruments,  were  not  competent  witnesses  to 
the  making  of  the  trust  agreement 

It  will  be  noted  that  the  third  contention 
stated  is  double.  In  that  it  asserts  lack  of 
mental  competency  and  undue  influence.  Un- 
doubtedly a  '  i>erso>n  mentally  incompetent 
may  be  subject  to  Influences  which  would  not 
affect,  could  not  affect,  a  person  mentally 
competent.  It  would  depend  somewhat  upon 
the  nature  of  the  Incompetence  and  some- 
what upon  the  Influence  exerted.  But  it  Is 
true,  in  a  general  way,  that  influence  which 
no  one  would  suppose  could  Influence  a  per^ 
son  of  strong  mentality  may  affect  improper- 
ly weak  minds.  In  this  case,  however,  the 
charge  made  in  tbe  argument  that  Mrs.  Caro- 
line Wilcox,  the  mother  of  the  plaintiffs,  and 
Horace  3.  Tuttle,  the  attorney  at  Rochester, 
were  guilty  of  procuring  the  execution  of 
these  two  instruments  under  circumstances 
which  amounted  to  the  practice  of  deceit, 
may  be  disposed  of  now  without  setting  out 
here  the  testimony  relied  upon  to  prove  fraud 
and  deceit  (and  It  must  have  been  practiced 
by  the  two  persons  named,  if  by  any  one). 
It  is  suflJdent  to  say,  I  think,  that  after  a 
careful  reading  of  the  testimony  I  am  un- 
able to  find  any  which  tends  to  prove  either 
Mrs.  Wilcox  or  Mr.  Tuttle  intended  at  any 
time  or  for  any  purpose  to  impose  upon  or 
deceive  William  Wilcox,  or  Improperly  to  in- 
fluence him  to  execute  either  of  the  instru; 
ments  which  he  did  execute  and  which  are 
in  question  here.  A  question  wholly  Inde- 
pendent from  this  Is  the  one  whether  Wil- 
liam Wilcox  Intelligently  executed  tbe  assign- 
ment and  the  trust  agreement  But  I  find 
nothing  which  tends  to  prove  that  In  his  con- 
duct or  his  apparent  intelligence  Mr.  Wil- 
liam Wilcox  gave  notice  or  intimation  to  ei- 
ther Mrs.  Wilcox  or  to  Mr.  Tuttle  that  he 
did  not  appreciate  the  terms  and  conditions 
of  the  instruments  which  he  executed,  as 
well  as  their  legal  effect 

[1]  The  fourth  contention  of  appellant 
must  be  overruled.    Mrs.  WUcox  was  a  wit- 


ness for  the  plainUffs  and  after  her  exami- 
nation had  proceeded  for  a  time  objecticm 
was  made  that  she  was  testifying  to  matters 
which  were  equally  within  the  knowledge  of 
WUliam  Wilcox.  It  is  claimed  that  in  what 
she  did  with  reference  to  the  trust  agree- 
ment she  was  acting  as  agent  for  her  chil- 
dren, for  whibh  reason  her  testimony  was 
barred  by  the  provisions  of  section  10212, 
Comp.  Laws  1897,  as  amended  by  Act  No. 
239,  PubUc  Acts  of  1901.  6  How.  Stat  12856. 
A  similar  objection  was  made  to  a  part  of 
Mr.  Tuttle's  testimony  upon  the  ground  that 
he  was  either  acting  as  agent  for  the  plain- 
tiffs or  acting  mi  behalf  of  Mrs.  Wilcox,  who 
was  their  agent  In  essence,  this  contention 
rests  upon  the  truth  or  falsity  of  the  charge 
that  Mrs.  Wilcox  was  seeking  an  advantage 
for  her  children  and  active  In  procuring  such 
an  advantage  in  whatever  she  said  to  Wil- 
liam Wilcox  before  the  instruments  in  ques- 
tion were  executed.  If,  as  I  am  satisfied  ts 
true,  she  had  no  intention  or  purpose  of 
seeking  from  William  Wilcox  any  advantage 
for  her  children,  there  is  nothing  to  support 
the  proposition  that  she  was  agent  for  her 
children.  If  she  was  not  an  agent  for  her 
children  within  the  meaning  of  the  statute, 
then  the  objection  to  the  testimony  of  Mr. 
Tuttle  Is  without  any  force. 

It  is  well  to  have  the  facts  in  mind.  By 
one  of  the  instruments  in  question  William 
Wilcox  assigned  certain  notes  and  mortgages 
to  the  Michigan  Trust  Company;  by  the 
other  he  created  a  trust,  of  which  the  Midii- 
gan  Trust  Company  was  trustee,  and  of 
which  he  and  the  chlldrHi  of  Mrs.  Wilcox 
were  beneficiaries.  It  appears  that  Freder- 
ick P.  Wilcox,  husband  of  Caroline  WUcox, 
died  July  16,  1912.  He  for  a  long  time  had 
done  business  for  William  Wilcox  in  Michi- 
gan,- apparently  to  his  satisfaction  and  profit 
On  July  22,  1912,  Mrs.  Wilcox  wrote  WUUam 
Wilcox,  teUlng  him  of  her  husband's  death, 
and  advising  him  that  he  must  get  some  one 
to  look  after  his  business.  By  her  husband's 
will  the  Michigan  Trust  Company  had  been 
appointed  guardian  for  her  two  minor  chil- 
dren. She  herself  lived  In  Grand  Rapids, 
and  she  suggested  to  William  that  he  em- 
ploy either  the  Michigan  Trust  Company  or 
Mr.  Tuttle,  of  Rochester,  to  look  after  his  af- 
fairs. To  this  letter  she  had  no  reply,  and 
in  August,  at  her  request,  Mr.  Tuttle  saw 
Wmiam  and  told  him  that  Mrs.  Wilcox  must 
be  reUeved  and  that  he  must  select  some  one 
to  look  after  bis  Michigan  business.  He  de- 
cided to  have  the  Michigan  Trust  Company 
do  It,  which  decision  Tuttle  reported  to  Mrs. 
Wilcox.  The  Michigan  Trust  Company  was 
advised  and  the  trust  agreement  was  pre- 
pared under  its  direction.  There  was  no 
reference  In  this  agreement  as  prepared  to 
the  plaintiffs,  but  there  was  a  blank  place 
for  the  insertion  of  names  of.  beneficiaries. 
There  is  no  testimony  tending  to  prove  that 
any  of  the  plaintiffs  knew  anything  about 
the  preparation  of  tbe  trust  acreement.   Mrs. 
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Wllcoz  took  It  wltb  her  wben  she  went  to 
Bochester  on  business  of  her  own  and  went 
to  Honeoye  Falls  to  see  William.  Instead 
of  asking  him  to  make  her  or  her  chUdres 
beneficiaries,  as  he  suggested  he  would  like 
to  do,  she  urged  that  he  select  others.  She 
suggested  that  he  give  It  to  the  hospitals 
of  Rochester,  or  to  some  other  charitable  in- 
stitution, and  she  left  him  without  Imowlng 
-what  he  was  going  to  dOt  and  did  not  know 
until  she  was  told  later  by  Mr.  Tuttle  that 
be  had  left  his  property  to  her  children. 
There  Is  no  testimony  in  the  record  to  dis- 
pute this.  Mr.  Tuttle  had  nothing  to  do  with 
the  preparation  of  the  trust  agreement,  and 
did  not  know  its  terms  until  he  went  with 
Mrs.  Wilcox  to  Honeoye  Falls  to  see  William 
Wilcox.  As  for  his  advice,  Mr.  Tuttle  declin- 
ed to  advise  him  further  than  to  let  his 
property  go  to  bis  heirs  according  to  the  laws 
of  the  state  of  New  York,  a  suggestion  which 
Mr.  Wilcox  flatly  refused,  and  then  Mr. 
Tuttle  told  hlra,  "It  Is  for  you  to  figure  out," 
and  it  was  after  that  that  Tuttle  was  ad- 
vised by  William  Wilcox  to  write  into  the 
trust  agreement  the  names  of  the  children 
of  his  deceased  nephew,  Frederick  P.  Wilcox. 

[2]  I  find  in  the  circumstances  and  in  the 
testimony  on  this  subject  notlilng  to  support 
the  conclusion  that  Mrs.  Wilcox  or  Mr. 
Tuttle  were  agents  for  William  Wilcox ;  that 
either  was  "a  person  who  acted  as  an  agent 
In  the  making  or  continuing  of  a  contract 
with  any  person  who  may  have  died." 

What  is  left  of  the  third  contention  of  the 
appellant  is  that  William  Wilcox  was  mental- 
ly incompetent  to  do  what  he  did,  namely, 
intelligently  execute  the  assignment  of  the 
mortgages  and  the  trust  agreement  WUliam 
Wilcox  was  a  singular  character.  Witnesses 
were  produced  on  the  part  of  the  plaintiffs 
and  on  the  part  of  the  defendant  for  the  pur- 
pose of  making  for  the  court  a  representation 
or  picture  of  the  man  William  Wilcox,  his 
associates,  his  habits,  his  apparent  capabili- 
ties, and,  as  is  usual,  much  of  the  testimony 
is  negative,  little  or  none  of  it  that  of  per- 
sons who  had  actually  made  any  real  and 
continued  observation  of  the  man  for  the 
purpose  of  forming  an  opinion  of  his  mental 
strength  or  weakness.  Certain  habits  and 
peculiar  things  about  him  were  known  to  a 
great  many  people.  There  is  no  real  history 
of  his  early  years.  Apparently  he  had,  in 
his  later  years  at  least,  followed  no  occupa- 
tion, engaged  in  no  business.  He  did  not  ac- 
quire his  fortune.  He  had  at  various  times 
received  money  from  certain  estates,  and 
this,  or  some  of  it,  had  been  turned  over  and 
for  about  forty  years  cared  for  by  his  broth- 
er, Otis  N.  WllcoX,  and  after  his  death  by 
Frederick  P.  Wilcox,  a  son  of  Otis,  all  with- 
out any  charge  to  William.  William  had 
never  drawn  much  of  the  money,  and  it  had 
accumulated  until  there  was  some  $70,000 
invested  in  real  estate  mortgages  In  and 
around  Grand  Rapids.     When  Frederick  P. 


died,  then,  as  has  been  stated,  his  wife  de- 
clined to  care  for  William's  property.  For 
a  period  of  twenty  years  William  Wilcox  had 
resided  with  the  Hubbell  family  in  New 
York,  and  during  that  time  be  had  never  paid 
them  anything  for  board.  When  Anna  Hub- 
bell,  his  sister,  died,  he  went  to  live  with 
his  Bister  Mary  Rich,  and  lived  with  her 
about  6ve  years,  when  she  died.  From  time 
to  time  he  stayed  with  the  defendant  George 
Hubbell,  at  his  residence  in  Honeoye  Falls, 
and  was  often  there  on  holidays.  In  the 
spring  of  1911  he  was  with  Mr.  Hubbell  three 
or  four  weeks,  then  he  went  to  Grand  Rapids 
to  the  home  of  Frederick  P.  Wilcox  and 
stayed  there  four  or  five  weeks,  when  he  re- 
turned to  Mr.  Hubbell's  house  and  stayed 
there  for  three  or  four  weeks.  He  was 
penurious,  and  witnesses  testified  that  during 
the  last  two  or  three  years  of  his  life  a 
change  in  his  general  appearance,  demeanor, 
and  intellectual  strength  was  observed. 

There  is  testimony  that  he  had  during  the 
last  year  and  a  half  of  his  life  several  "faint- 
ing spells."  In  one  of  them,  about  six  months 
before  he  died,  he  was  carried  unconscious 
to  his  room.  Lapses  of  memory  were  noticed 
by  persons  who  knew  him,  and  a  recurrence 
by  him  in  questions  he  asked  to  matters  he 
had  been  Informed  about.  He  lived  poorly, 
dressed  poorly,  spent  no  money.  For  twenty- 
five  years  he  had  dyed  his  hair  and  whiskers, 
and  this  he  ceased  to  do.  He  pilfered  small 
articles  from  the  stores  in  the  village  where 
he  lived,  and  picked  up  and  saved  or  used 
articles  of  no  valua  He  was  found  dead  in 
his  room  in  a  hotel  building  in  which  busi- 
ness had  ceased,  which  he  had  occupied  for  a 
considerable  time,  sitting  in  a  chair,  partly 
dressed.  There  was  no  fire  in  the  room.  He 
had  on  his  person  six  purses,  containing  some 
$500  in  paper  money  and  $16  la  silver  money. 
In  a  valise,  a  "telescope,"  in  his  room,  was 
a  money  belt  containing  about  $1,500  In  paper 
money,  which  appeared  to  have  been  placed 
therein  many  years  before.  There  was  found 
also  in  various  receptacles  partly  used  pieces 
of  soap,  tobacco,  cigars,  neckties,  candy,  and 
a  variety  of  useless,  invaluable  odds  and 
ends.  In  the  accumulation  of  this  trash,  in 
his  dress,  in  his  manner  and  habits  of  liv- 
ing, he  was  miserly.  There  is  evidence  of 
physical  and  mental  decay,  of  exhibitions  of 
childish  weakness,  and  there  are  few  men 
who  pass  the  age  of  eighty  years  of  whom 
such  evidence  cannot  be  given.  But  one  need 
not  be  vigorous  in  body  or  in  mind  to  handle 
and  dispose  of  property.  There  is  testi- 
mony which,  if  believed,  leaves  no  doubt 
that  this  man  had  sufficient  mental  Integrity 
to  do  understandlngly  what  he  did  do.  There 
Is  testimony,  credible  in  itself,  and  in  its 
source,  sustaining  the  proposition  that  Wil- 
cox did  not  mean  to  bestow  his  property 
otherwise  than  as  be  did.  The  testimony  re- 
lating to  the  conduct  of  deceased  In  executing 
the  instruments  In  auestion  Is  oonvlndng 
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that  he  possessed  the  necessary  Intelligence. 
He  knew  that  his  nephew  had  cared  lor  his 
fortune  In  Michigan;  that  he  was  dead; 
that  his  widow,  although  he  greatly  desired 
her  to  do  so,  refused  to  attempt  the  care  of 
It.  Re  had  given  the  matter  little  attention, 
but  was  confronted  with  the  necessity  of 
choosing  an  agent.  The  attorney  for  the 
Mldilgan  Trust  Company  prepared  "the  in- 
struments, leaving  the  trust  agreement  in 
such  form  that  the  names  of  the  ultimate 
beneficiaries  could  be  Inserted.  The  form 
and  terms  of  the  trust  agreement  are  those 
whldi  the  trust  company  suggested,  and  not 
terms  suggested,  by  any  of  the  parties  here- 
to or  their  agents  or  representatives.  The 
trust  company,  if  It  did  not  Insist  upon,  pre- 
ferred the  agreement  which  was  prepared 
and  executed. 

[3]  Without  attempting  here  to  analyze 
the  testimony,  and  limiting  myself  to  a  state- 
ment of  conclusions,  I  find  that  William 
WUcoz  was  competent  to  make,  and  that  he 
Intelligently  did  make,  the  Instruments  In 
question.  This  finding  embraces  the  con- 
clusion that  they  were  executed  with  the  In- 
tention imported  by  the  terms  of  the  In- 
struments. 

There  is  to  be  considered  the  second  con- 
tention of  the  appellant,  namely,  that  the 
truab  agreement  is  in  law  'invalid.  It  is  said 
that,  assuming  that  upon  the  face  of  the  In- 
strument it  created  a  valid  trust  to  receive 
and  pay  over  to  the  settlor  for  his  life  the 
Income  of  the  mortgages,  the  purpose  of  the 
Instrument  is  permitted  by  the  law  of  New 
York ;  but.  It  is  said,  by  the  express  terms  of 
the  Instrument  the  trust  was  to  terminate 
from  the  death  of  William  Wilcox,  and  the 
disposition  of  the  estate  provided  for  In  the 
seventh  clause  of  the  agreement  cannot  be 
sustained  as  made  pursuant  to  a  second  trust, 
or  a  power  in  trust,  or  as  a  gift  inter  vivos 
or  causa  mortis,  or  a  testamentary  disposi- 
tion of  property. 

Whether  the  trust  agreement  created  a 
mere  agency  for  the  personal  benefit  and  con- 
venience of  William  Wilcox  was  a  testamen- 
tary disposition  of  property,  to  take  effect 
only  after  his  death,  and  was  therefore  revo- 
cable at  his  pleasure,  or  whether,  with  the  as- 
signment and  delivery  of  the  fund,  it  created 
an  executed  express  trust,  or  trusts,  dispos- 
ing irrevocably,  except  according  to  the  con- 
dition of  the  principal  of  his  estate  to  per- 
sons, who  at  once  acquired  a  vested  interest 
therein,  is  the  serious  question  which  is  pre- 
sented. 

[4]  I  have  said  that  the  instrument  was  ex- 
ecuted with  the  intention  imported  by  its 
terms,  meaning  that  it  was  the  purpose  of 
William  Wilcox  to  provide  for  doing  Just 
what  has  been  done  and  what  will  be  done  if 
the  principal  of  the  estate  is  paid  to  the  des- 
ignated beneficiaries.  This  intention  the 
courts  should  carry  into  effect  if  it  can  be 
done  without  doing  violence  to  established 


rules.  In  Frederick's  Appeal,  62  Pa.  888,  U. 
Am.  Dec.  169,  a  somewhat  similar  and  lo 
some  re£^)ects  dissimilar  instrument  was  con- 
sidered, with  the  conclusion  that  it  was  revo- 
cable  in  so  far  as  before  revocation  it  had 
not  been  carried  into  effect  by  the  exe^ntion 
of  the  powers  therein  given  to  the  so-called 
trustee.  There  are  other  similar  cases.  In 
Wilson  V.  Anderson,  186  Pa.  531,  40  Atl.  1096, 
44  Ia  R.  A.  542,  the  iteadnote  of  the  reporter, 
ftilrly  stating  the  conclusion  of  the  court, 
reads  as  follows: 

"If  the  intention  of  the  grantor  at  the  time 
he  delivers  a  voluntary  deed  of  trust  is  to  part 
with  the  legal  title,  the  trust  will  be  enforced 
in  favor  of  the  beneficiaries,  even  though  their 
enjoyment  of  the  estate  Is  postponed  until  the 
death  of  their  benefactor.  Equity,  because  of 
exceptional  facts  in  rare  cases,  has  revoked  the 
trust  or  held  it  revocable  by  the  grantor,  be- 
cause plainly  a  testamentary  instrument;  but 
tbe  general  rule  has  remained  without  change." 

In  the  note  "a,"  p.  115,  Perry  on  Trusts  (6th 
Ed.),  the  author  has  collected  and  to  some  ex- 
tent analyzed  a  considerable  number  of  deci- 
sions, saying: 

"There  have  been  many  cases  of  valid  trusts 
which  in  practical  effect  were  intended  to  be 
hardly  more  than  dispositions  of  tbe  property 
after  the  settlor's  death.  Thus  cases  are  fre- 
quent where  the  owner  of  property  has,  without 
nonsideration,  conveyed  it  to  another  to  bold  as 
trustee  for  tbe  benefit  and  .enjoyment  of  the  set- 
tlor during  his  life,  and  on  Us  death  upon  fur- 
ther trust  for  other  heneficlaries  or  to  pay  over 
to  designated  persons.  Nichola  v.  Emery.  109 
OaL  323  [41  Pac.  1089,  60  Am.  St  Rep.  431 ; 
Lewis  V.  Curnutt,  130  Iowa.  423  [106  N.  W. 
914];  Brown  v.  Mercantile  Trust  Co.,  87  Md. 
877  [40  Atl.  266]-  Bromley  v.  Mitchell,  155 
Mass.  509  [30  N.  E.  83] ;  KeUey  v.  Snow,  186 
Mass.  288  [70  N.  E.  89];  N.  Y.  Life  Ins.  &  Tr. 
Co.  V.  Livingston,  133  N.  T.  125  [30  N.  E.  7241; 
Rynd  v.  Baker,  198  Pa.  486  [44  Atl.  5511;  WU- 
son  V.  Anderson,  186  Pa.  631  [40  Ati.  1096,  44 
L.  K.  A.  642J;  Kraft  v.  Nenffer,  202  Pa.  668 
[52  Aa  100] ;  Fry  ▼.  Mercantile  Trust  Co.,  207 
Pa.  640  157  AU.  &1 ;  Brace  v.  Van  Eps,  iz  S. 
T).  191  [80  N.  W.  197],  IS  S.  D.  455  [83  N. 
W.  572].  See,  also,  Durand  v.  Higgins,  67 
Kan.  110  [72  Pac.  567]. 

"The  essential  difference  between  such  a  trust 
Instrument  and  a  will  is  that  the  former  acts  at 
once  to  vest  the  interests  of  the  beneficiaries, 
although  their  enjoyment  is  postponed  until  aft- 
er the  death  of  the  settlor,  but  a  will  does  not 
take  effect  until  the  death  of  the  testator,  and 
until  that  time  vests  no  interests  in  the  benefi- 
ciaries." 

In  Nldiols  T.  Emery,  109  Cal.  323,  329,  et 
seq.,  41  Pac.  1089,  1091  (50  Am.  St.  Rep.  43). 
is  to  be  found  tbe  foUo^ving  statement  of  the 
controlling  rules: 

"It  is  undoubtedly  the  general  rule  enondat- 
ed  by  the  leading  case  of  Habergham  v.  Vincent, 
2  Ves.  Jr.  231,  and  oft  repeated,  that  tbe  true 
test  of  the  character  of  an  instrument  is  not 
the  testator's  realization  that  it  is  a  will,  but 
his  intention  to  create  a  revocable  disposition 
of  bis  property  to  accrue  and  take  effect  only 
upon  his  death  and  passing  no  present  interest. 

"The  essential  oiaracteristlc  of  an  instm- 
ment  testamentary  in  its  nature  is  that  it  op- 
erates only  upon  and  by  reason  of  the  death  of 
the  maker.  Up  to  that  time  it  is  ambulatory. 
By  its  execution  the  maker  has  parted  with  no 
rights  and  divested  himself  of  no  modicum  of  his 
estate,  and  per  contra  no  rights  have  accrued 
to  and  no  estate  has  vested  in  any  other  person. 
The  death  of  tbe  maker  establishes  for  the  first 
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time  the  character  ot  the  instrument  It  at 
once  ceases  to  be  ambulatory;  it  acquires  a  fix- 
ed Btatna  and  operates  as  a  conveyance  of  title. 
Its  admission  to  probate  is  merely  a  judicial 
declaration  of  that  status. 

"Upon  the  other  hand,  to  the  creation  of  a 
valid  express  trust  it  is  essential  that  some  es- 
tate or  Interest  should  be  conveyed  to  the  trus- 
tee, and  when  the  instrument  creating  the  trust 
is  other  than  a  will,  that  estate  or  interest  must 
pass  immediately.  Perry  on  Trusts,  |  92.  By 
such  a  trust,  therefore^  something  of  the  settlor's 
estate,  has  passed  from  him  and  into  the  trustee 
for  the  benefit  of  the  cestui,  and  this  transfer  of 
interest  is  a  present  one,  and  in  no  wise  dependent 
upon  the  settlor's  death.  But  it  is  important  to 
note  the  distinction  between  the  interest  trans- 
ferred and  the  enjoyment  of  that  interest  The 
enjoyment  of  the  cestui  may  be  made  to  com- 
mence in  the  future  and  to  depend  for  its  com- 
mencement upon  the  termination  of  an  existing 
life  or  lives  or  of  an  intermediate  estate.  Civ. 
Code,  i  707. 

"Did  the  grantor  in  the  present  case  divest 
birauself  by  the  inatrament  of  any  part  of  the 
estate  in  the  land  which  he  had  formerly  own- 
ed and  enjoyed?  By  the  terms  of  the  instru- 
ment an  estate  was  assuredly  conveyed  to  the 
trustea  The  language  is  appropriate  to  a  con- 
veyance,' and  the  grantor's  execution  and  deliv- 
ery of  the  deed  (both  found),  he  being  under  no 
disability,  and  impelled  by  no^  fraud,  operated 
to  vest  BO  much  of  his  estate  in  the  trustee  as 
was  necessary  to  carry  out  the  purpose  of  the 
trust  The  especial  purpose  was  to  sell  and  dis- 
tribute the  proceeds  upon  his  death — a  legal  pur- 
pose authorized  by  section  857  of  the  Civil  Code. 
The  term  of  the  duration  of  the  trust  the  life 
of  the  settlor,  did  not  violate  the  provisions  of 
section  715  of  the  same  Code.  We  have  there- 
fore an  estate  conveyed  to  a  named  trustee  for 
named  beneficiaries,  for  a  legal  purpose  and  a 
legal  term,  such  a  trust  as  conforms  in  all  its 
essentials  to  the  statutory  requirements.  That 
no  disposition  is  made  by  the  trust  of  the  in- 
terest and  estate  iaterveningi  in  time  and  enjoy- 
ment between  the  dates  of  the  deed  and  the 
death  of  the  settlor  cannot  affect  the  trust  The 
trustee  takes  the  whole  estate  necessary  for  the 
purposes  of  the  trust  All  else  remains  in  the 
grantor.  Civ.  Code,  {  866.  In  this  case  there 
remained  in  the  grantor  the  equivalent  of  a  life 
estate  during  his  own  life,  and  he  was  thus  en- 
titled to  remain  in  possession  of  the  land,  or 
lease  it  and  retain  the  profits. 

"Nor  did  the  fact  that  the  settlor  reserved  the 
power  to  revoke  the  trust  operate  to  destroy  it 
or  change  its  diaracter.  He  had  the  right  to 
make  the  reservation  (Civ.  Code,  i  2280),  but 
the  trust  remained  operative  and  absolute  until 
the  right  was  exercised  in  proper  mode.  Stone 
V.  Hackett,  12  Gray  (Mass.)  232;  Van  Cott  v. 
Prentice,  104  N.  T.  45  [10  N.  E.  257].  Indeed, 
this  power  of  revocation  was  strongly  favored  in 
the  case  of  voluntary  settlements  at  common 
law,  and  such  a  trust  without  such  a  reserva- 
tion was  open  to  suspicion  of  undue  advantage 
taken  of  the  settlor.  Lewin  oa  Trusts,  75,  76; 
Perry  on  Trusts,  {  104." 

See,  also.  Seaman  y.  Harmon,  ld2  Mass. 
6,  78  N.  B.  301;  Kelley  v.  Snow,  185  Mass. 
288,  70  N.  B.  89;  Kelly  v.  Parker,  181  HI.  49, 
54  N.  E.  615 ;  Brown  v.  Spohr,  87  App.  Diy. 
522,  84  N.  T.  Supp.  995 ;  Hynd  v.  Baker,  193 
Pa.  486, 44  Atl.  551. 

[5]  In  tbe  instrument  before  us  there  is  an 
estate  designated,  a  trustee  named,  a  trust 
expressed,  an  owner  of  the  estate,  who  is  set- 
tlor  of  the  trust,  designated  beneficiaries. 
The  Instrument  recites  the  transfer  of  title  to 
the  property  by  the  settlor  to  the  trustee. 


There  are  persons  who  have  an  immediate 
right  to  the  possession  of  the  property  upon 
the  ceasing  of  the  precedent  estate — ^upon  the 
death  of  the  settlor.  The  power  to  make  a 
different  designation  of  benefldaries  Is  re- 
served, to  be  exercised  with  the  consent  of  the 
trustee,  by  a  mutual  inistrument  It  may  be 
said  that  t'^o  trusts  are  declared ;  the  second 
not  to  take  effect  in  possession  and  enjoyment 
until  the  death  of  the  settlor.  This  Is  not  be- 
cause the  Instrument  is  testamentary  in  char- 
acter, but  because  the  Instrument  in  terms  so 
declares.  The  rights  of  the  beuefldarles  ac- 
crued at  the  time  of  the  execution  and  deliv- 
ery of  ^e  instrument  and  the  property,  ex- 
cept as  the  instrument  contained  a°  limited 
right  of  revocation. .  A  power  of  revocation  in 
a  deed  of  trust  does  not  render  the  instru- 
ment testamentary.  Van  Cott  v.  Prentice, 
104  N.  T.  45,  10  N.  a  257;  Robb  v.  Washing- 
ton and  Jefferson  College,  185  N.  T.  485,  498, 
78  N.  B.  359. 

It  is  said  that  by  the  terras  of  the  Instru- 
ment the  trust  ended  with  the  death  of  the 
settlor.  This  argument  is  based  upon  the  lan- 
guage of  paragraph  7.  But  the  trustee  la  to 
hold  the  property!  "in  accordance  with  the 
terms  of  this  Instrument,"  paragraph  1.  The 
trust  declared  in  the  paragraphs  preceding  7 
relates  to  the  acquiring,  holding,  investing  of 
the  fund,  and  paying  the  income  thereof.  No 
other  trust  is  declared.  As  I  Interpret  the  in- 
strument, the  Intention  Is  plain  to  declare  a 
second  trust,  and  it  is  declared  in  paragraph 
7.  The  trust  declared  In  that  part  of  the  in- 
strument whidi  precedes  paragraph  7  does 
end,  terminate,  with  the  death  of  William 
Wilcox,  leaving  the  trustee  in  t>os8esslon  of 
the  fund,  and  it  is  declared  that  then  the 
trustee  shall  dispose  of  the  fund.  It  would 
be  Insensible,  I  think,  to  find  In  the  language 
an  intention  to  declare  a  trust  terminating 
with  the  death  of  Mr.  Wilcox. 

In  the  instruments  which  were  executed  a 
valid  trust  ^ras  created,  the  testimony  does 
not  impeach  the  capacity  of  the  settlor,  or  the 
honesty  of  those  charged  as  Influencing  him 
Improperly,  and  the  decree  below,  which  is 
in  accordance  with  these  views,  must  be  af- 
firmed, with  costs  to  appellees. 


MARTINSON  v.  STATE  BANK  OP  BEL- 

VIEW  et  aL     (No.  20422  [199].) 

(Supreme  Court  of  Minnesota.    June  29,  1917.) 

(Syllabut  by  Editonal  Btaff.) 

1.  Appbai,  and  Ebrob  €=3263(5)— Morion  roB 
Nbw  Tbiai<— Ghounds. 
Where  the  case  was  submitted  to  the  jury 
by  instruction  harmonizing  with  the  theory  of 
plaintifTs  alleged  cause  of  action,  and  he  ac- 
quiesced therem,  his  exception  on  the  ground 
that  theory  of  the  law  was  erroneous,  tajien  in 
his  motion  for  a  new  trial,  was  too  late. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1521.] 


4t=9For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  DlgesU  and  Indezei 
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2.  Appeai,  and  Ebbob  (8=»719(10)  —  AssiaN- 

MENT  OF  ErBOB— iNSUmClENCT. 

An  assignment  of  error  in  excluding  certain 
evidence  contained  in  the  motion  for  a  new  trial, 
but  not  renewed  on  appeal,  was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Apjieal  and 
Error,  Cent  Dig.  K  2979,  2982,  3490.] 

Appeal  from  District  Court,  Redwood 
County;.  I.  M.  Olsen,  Judge. 

Action  by  Lars  Martinson  against  tbe  State 
Bank  of  Belvlew  and  others.  Judgment  for 
defendants,  and  from  an  order  denying  bis 
niotlon  for  a  new  trial,  plaintiff  appeals. 
AfBrmed. 

John  A.  Dalzell,  of  Morton,  and  Lw  D.  Bar- 
nard, of  Renville,  for  appellant  A.  O.  Dol- 
llff  and  Frank  Clague,  both  of  Redwood  Falls, 
for  respondents. 

PER  CURIAM.  [1,  t]  This  cause  was  sub- 
mitted to  the  Jury  by  the  Instructions  of  tbe 
trial  court  In  harmony  with  the  theory  of 
plalntliC's  cause  of  action  as  alleged  and  set 
forth  in  the  complaint,  namely,  that  plaln- 
tiOTs  right  to  recover  depended  upon  tbe  ques- 
tion of  negligence  on  the  part  of  defendants, 
and  such  submission  was  acquiesced  in  by 
plaintiff.  No  exceptions  were  taken  to  the 
charge  at  the  trial,  or  suggestion  otherwise 
made  that  tbe  court  proceeded  upon  an  er- 
roneous theory  of  the  law.  In  such  case  an 
exception  taken  In  the  motion  for  a  new  trial 
is  too  late.  Steinbauer  v.  Stone,  85  Minn. 
274,  88  N.  W.  754.  The  claim  that  the  court 
erred  in  excluding  certain  evidence  Is  not 
presented  by  an  assignment  of  error  In  this 
court.  The  assignment  in  the  motion  for  a 
new  trial,  not  being  renewed  here.  Is  Insuf- 
ficient 

Order  affirmed. 


In  m  O'NEIU*    (No.  20492.) 
(Supreme  Court  of  Minnesota.    June  29,  1917.) 

(SyttabUt  by  Editorial  Staff.) 

Attobnbt  awd  Client  «=»39— Disbabment— 

Gboun  ds— Con  viction. 

A  licemied  and  practicing  attorney  who  was 

convicted  in  the  United  States  District  Court, 

District   of   Minnesota,   of  conspiring   with    a 


bankrupt  to  conceal  Us  property  from  the  trus- 
tee and  sentenced  to  imprisonment  in  the  United 
States  penitentinry  in  another  state,  would  be 
removed  from  office  and  his  license  revoked. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
<3uent.  Cent  Dig.  |  52.] 

Application  by  the  State  Board  of  Law  Ex- 
aminers for  the  disbarment  of  Samuel  D. 
O'Neill,  an  attorney  at  law,  wherein  respond- 
ent filed  a  motion  for  an  order  permitting 
him  to  resign  his  office  as  an  attorney  and 
counselor.  Respondent  removed  from  office 
of  attorney  and  counselor,  and  his  license 
annnlled. 

Chas.  J.  Traxler,  of  Minneapolis,  for  State 
Board  of  Law  Examiners.  Albert  R.  Allen, 
of  Fairmont,  for  O'Neill. 

PE2R  CURIAM.  On  the  same  date  that 
the  petition  herein  for  disbarment  was  filed, 
respondent  filed  a  motion  for  an  order  per- 
mitting blm  to  resign  hl»  office  as  an  attor- 
ney in  the  courts  of  this  state.  The  motion 
of  respondent  is  denied. 

Upon  a  consideration  of  the  record  herein 
we  find  that  the  all^atlons  of  the  petition 
made  by  the  state  board  of  law  examiners 
are  true,  viz.:  That  respondent,  Samuel  D. 
O'Neill,  a  duly  licensed  and  practicing  attor- 
ney of  this  state,  was  on  October  30,  1916, 
duly  convicted  In  tbe  United  States  District 
Court,  District  of  Minnesota,  of  the  crime 
of  having  unlawfully  and  willfully  conspired 
and  agreed  with  one  Andrew  H.  Carlson  to 
commit  an  offense  against  the  United  States, 
that  is  to  say,  to  conceal,  prior  to  tbe  said 
Andrew  E.  Carlson's  becoming  a  bankrupt 
and  while  said  Andrew  R  Carlson  was  a 
bankrupt  from  the  trustee  of  said  Andrew 
E.  Carlson  certain  of  the  property  belonging 
to  tbe  estate  in  bankruptcy  of  said  Andrew 
B.  Carlson,  committed  at  Sherbum,  Minn., 
and  sentenced  to  imprisonment  in  the  United 
States  penitentiary  at  Leavenworth,  Kan., 
for  one  year  and  one  day.  It  is  therefore 
ordered  that  respondent  Samuel  D.  O'Neill, 
be  removed  from  his  office  as  an  attorney 
and  counselor  In  the  courts  of  this  state, 
and  that  the  license  heretofore  Issued  to  him 
be,  and  the  same  is  hereby,  annulled. 
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STATE  V.  SOLIE.    (No.  20412  [10].) 
(Supremo  Court  of  Minneaota.    June  22,  1917.) 

(Byttabut  bv  the  Court.) 

1.  Sttiticibrot   of  Evidence   —   Bastabdt 
Case. 

The  evidence  Bustains  the  verdict. 

2.  Bastaxds  4=>51  —  Amkmdment  or  Com- 
plaint— Pbejuoice. 

The  court  has  power  in  a  bastardy  case  to 
allow  an  amendment  to  the  complaint.  It  waa 
not  error  to  do  so  in  this  case. 

[Ed.  Mote.— Frar  other  cases,  see  Bastards, 
Cent.  Dig.  1 14S.] 

3.  Bastabds  «=>71— Inbtbuction. 

Th(s«  was  no  error  in  giving  a  certain  in- 
strnction  to  the  jury. 

[Ed.  Note.— Ftor  other  cases,  see  Bastards, 
Cent.  Dig.  }  186.] 

CAddUional  Sv^labu*  by  Editorial  Btaff.) 

4.  Cbiminal  Law  <S=304(3)  —  Judicial  No- 
tice—Average  Pebiod  or  Gestation." 

The  average  period  of  gestatictt  is  a  fact  of 
-which  j.ididal  notice  is  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  703,  2951%J 

Appeal  from  District  Coort,  Polk  County; 
William  Watts,  Judge. 

Ingvaia  Solle  was  convicted  In  a  bastardy 
proceeding,  and  from  an  order  denying  a  new 
trial  be  appeals.    Order  affirmed. 

E.  O.  Hagen,  of  Crookston,  for  appellant 
Lyndon  A.  Smith,  Atty.  Gen.,  James  E.  Mark- 
ham,  Asst  Atty.  Gen.,  and  G.  A.  Youngquist, 
Co.  Atty.,  of  Crookston,  for  tbe  Stat& 

BUNN,  J.  This  is  a  bastardy  case.  De- 
fendant was  found  guilty,  and  appeals  from 
an  order  denying  a  new  trial. 

[1]  Tbe  main  contention  of  defendant  on 
this  appeal  is  that  tbe  verdict  is  not  Justified 
by  the  evidence.  From  the  nature  of  the  case 
it  Is  not  desirable  to  state  tbe  evidence  or 
discuss  It.  We  have,  however,  carefully  con- 
ddered  tbe  record,  and  reach  the  conclusion 
that  tbe  verdict  is  not  fairly  subject  to  at- 
tack on  this  ground.  The  evidence  is  con- 
flicting, and  there  was  naturally  not  mndi 
direct  evidence  In  corroboration  of  the  com- 
plaining witness;  but  tbe  case  was  plainly 
for  the  Jury,  and  its  decision  must  stand. 

[2]  The  court  on  tbe  trial  permitted  the 
state  to  amend  tbe  original  complaint  In  a 
certain  particular.  This  was  'done  over  de- 
fendant's objection  and  Is  assigned  as  error. 
When  It  Is  remembered  that  this  proceeding, 
though  criminal  In  form,  Is  in  reality  a  dvll 
proceeding,  there  is  no  difficulty  In  holding 
that  no  error  was  made  in  allowing  the 
amendmoit  Defendant  could  not  have  been 
prejudiced,  as  be  could  never  have  been  In 
any  doubt  of  tbe  exact  charge  against  him. 

[3,  4]  There  Is  a  claim  of  erorr  in  giving  an 
Instruction  as  to  the  average  period  of  gesta- 
tion. There  Is  no  merit  in  this  claim.  While 
this  Is  a  question  of  fact,  it  is  a  fact  of  which 
Judicial  notice  is  taken,  and  It  is  entirely 


proper  for  the  court  to  give  the  InfMrmatlon 
to  the  Jury. 
Order  affirmed. 


RUSHFELDT  v.  TALL.    (No.  20456  [236].) 
(Supreme  Ck>art  of  Minnesota.    June  22,  1917.) 

(SyUabut  by  the  Court.) 

Sales  ^=>417  —  Cocntebclaim  —  Damaoes  — 

Sdsttoiency  of  Evidence. 
This  case  involves  only  the  question  whether 
the  evidence  in  support  of  a  counterclaim  sus- 
tains the  verdict.  Accepting  tbe  charge  of  the 
court,  which  was  not  excepted  to,  as  the  law  of 
the  case,  the  court  is  of  the  opinion  that  the 
evidence  does  sustain  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Sales,  C}ent. 
Dig.  f  117&] 

Appeal  from  District  Court,  Clay  County ; 
C.  A.  Nye,  Judgfe 

Action  by  Hans  Rusbfeldt  against  Carl 
Tall.  Judgment  for  defendant  on  his  coun- 
terclaim, and  plaintiff  appeals.    Affirmed. 

W.  Geo.  Bammett,  of  Hawley,  for  appel- 
lant Cbas.  S.  Marden,  of  Barnesvllle,  for 
respondent 

HALLAM,  J.  Tbe  question  in  this  case 
arises  on  a  counterclaim.  In  tbe  fall  of  1913, 
defendant,  a  farmer  in  Clay  county,  bad 
about  1,200  bushels  of  potatoes  In  piles  and 
pits  in  his  field,  partially  protected  from 
frost  Plaintiff,  In  connection  with  a  potato 
buyer  named  Augustein,  called  on  defendant 
and  bad  some  verbal  negotiation  looking 
toward  the  purchase  of  defendant's  potatoes. 
The  negotiation  was  not  effective  because 
the  statute  of  frauds  was  not  complied  with. 
Soon  after  this  negotiation  some  of  the  po- 
tatoes were  damaged  by  frost.  Plaintiff 
and  tbe  potato  buyer  then  refused  to  acc^t 
the  potatoes  pursuant  to  their  verbal  nego- 
tiation. A  later  understanding  was  arrived 
at  however,  by  which  defendant  was  to  haul 
the  potatoes  to  plaintiff's  cellar  at  Hawley, 
Hlnn.,  and  this  was  done.  Plaintiff  deceived 
the  potatoes  and  disposed  of  them.  It  Is  con- 
ceded that  defendant  Is  entitled  to  recover 
the  reasonable  value  of  the  potatoes  receiv- 
ed. The  Jury  found  a  verdict  for  $576.25  in 
favor  of  tbe  defendant.  This  verdict  appar- 
ently fizled  the  value  of  tbe  potatoes  at  $500 
and  the  rranalnder  of  tbe  verdict  was  inter- 
est thereon.  The  (Question  on  this  appeal  Is 
whether  there  was  evidence  sufficient  to  sus- 
tain a  recovery  for  this  amount 

As  to  tbe  amount  of  potatoes,  tbe  testi- 
mony on  the  part  of  defendant  was  that  he 
sorted  out  the  frozen  potatoes  as  best  be 
could  before  taking  them  to  Hawley.  About 
200  bushels  were  sorted  out  Not  all  of  the 
frozen  potatoes  were  taken  out  for  it  was 
difficult  to  determine  what  iwtatoes  were 
damaged  by  frost  T&a  hundred  and  twenty- 
five  bushels  were  delivered  at  Hawley. 
Plaintiff  caused  these  to  be  sorted  again 
wbile  in  bis  cellar.    Some  were  frozen  while 
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In  this  cellar.  The  evidence  is  not  dedslTe 
as  to  how  many  were  so  frozen,  nor  as  to 
how  many  were  sorted  ont  there.  One  \rlt- 
ness  estimated  that  twenty  v^r  cent  were 
sorted  out. 

As  to  value,  the  court  instructed  the  Jury 
that  they  might  take  lato  account  "the  prices 
prevailing  at  the  time  the  potatoes  were  ac- 
tually delivered  and  from  thence  on  until 
they  were  finally  disposeid  of,  •  •  •  and 
then  allow  what  you  believe  to  be  a  fair  com- 
pensation to  Mr.  Tall  for  the  potatoes."  No 
exception  was  taken  to  this  charge  and  it 
is  the  law  of  the  case.  Plaintiff  sold  the  po- 
tatoes early  in  April.  The  evidence  is  that 
during  February  and  Bfarch  potatoes  were 
worth  70  cents  a  bushel. 

There  is  some  uncertainty  tn  the  proof, 
both  as  to  the  amount  of  sound  potatoes  and 
as  to  their  value  at  any  particular  tima 
The  Jury,  however,  under  the  instruction  of 
the  court,  wtilcb  was  acquiesced  in,  was  not 
obliged  to  assess  their  valuation'  as  of  the 
time  of  delivery  to  plaintiff's  cellar,  but  tn 
determining  their  fair  value  might  consider 
the  prices  prevailing  from  then  until  they 
were  finally  disposed  of.  We  think  the  ev- 
idence as  to  amount  and  value  was  such  that 
a  vei<dict  for  the  amount  rendered  may  be 
sustained. 

Judgment  afBrmed. 


EHRLER  V.  CHICAaO,  B.  &  Q.  R.  CO. 
(No.  20288  [116].) 

(Supreme  Court  of  Minnesota.    June  22,  1017.) 

(Byllaiut  Iv  the  Court.) 

1.  Masteb  awd  Sebvani  «=59276(6)  —  Aonoif 

FOB       INJUBT  —  NBOUOKNCE  —  PKOXIMATK 

Cause— SuFFiciENCT  of  Evidence. 
The  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  defendant  was  negligent  and 
that  this  negbgence  was  the  proximate  cause  of 
the  accident 

LEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  951,  959.] 

2.  Dauaoes  <3=s>185(3)  —  Condition  at  Tihe 
OF  Tbiait— Evidence. 

The  evidence  justified  the  jury  in  finding 
that  the  condition  of  plaintiff  at  the  time  of  the 
trial  was  caused  by  the  accident 

lEd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  507.] 

3.  Dauaoes  $=>  132(8)— Pkbsonal  Injubt  — 
Excessive  Dauaoes. 

The  damages  are  excessive. 
[Ed.   Note.— For  other   cases,   see  Damages, 
Cent  Dig.  {  870.] 

4.  RUUNOB   ON    EVIDKNCB. 

There  was  no  reversible  error  in  certain 
rulings  on  evidence. 

Appeal  from  District  Court,  Ramsey  Couor 
ty;   Frederidt  N.  Dickson,  Judge. 

Action  by  Frank  H.  Ehrler  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. Judgment  for  plaintltt,  and,  from  an 
order  denying  Its  motion  for  a  new  trial,  de- 
fendant appeals.   Order  affirmed  <m  condition 


that  plaintiff  file  his  consent  to  a  reduction 
of  the  verdict,  and  otherwise  a  new  trial 
granted. 

Barrows,  Stewart  &  Ordway,  of  St  Paul, 
for  appellant  Douglas,  Kennedy  &  K^medy. 
of  St  Paul,  for  respondent 

BUNN,  J.  Piaintlft  recovered  a  verdict  of 
116,500  tn  this  personal  Injury  case.  De- 
fendant made  the  usual  alternative  motion, 
wliich  the  trial  court  denied,  except  that  It 
granted  a  new  trial  unless  plaintifF  sbonld 
consent  to  a  reduction  of  the  verdict  to  fl2,- 
000.  PlaintifT  filed  his  consent  to  this,  and 
defendant  appealed  from  the  order  denying 
Its  motion. 

PlaintifT  was  a  fireman  In  defendant's  em- 
ploy. On  the  evening  of  May  13,  1916,  he 
was  firing  on  an  engine  that  was  backing 
up  pulling  a  heavy  train  through  the  St  Paul 
freight  yards.  At  a  point  where  the  track 
passes  under  the  Third  street  bridge  there 
is  a  curve  of  six  degrees.  The  floor  of  the 
tender  of  the  engine  was  from  three  to  five 
Inches  higher  than  the  floor  of  the  engine. 
The  space  between  ,the  tender  and  the  engine 
is  about  ten  inches,  and  Is  covered  with  an 
iron  "apron"  seven  or  eight  feet  long,  twenty 
inches  wide,  and  an  eighth  of  an  Inch  thick. 
This  apron  Is  attached  to  the  engine  by  hing- 
es, but  lies  loose  on  the  floor,  of  the  tender. 
In  shoveling  coal  plaintiff  was  compelled  to 
work  on  this  apron.  His  testimony  is  that  as 
the  engine  rounded  the  curve  the  apron  was 
pressed  up  with  a  Jerk,  and  be  was  thereby 
thrown  from  his  feet  and  received  the  Injuries 
for  which  he  asks  recovery  in  this  action. 

[1]  1.  Defendant  concedes  that  the  Ine- 
quality between  the  floor  of  the  engine  and 
the  floor  of  the  tender  was  3  Inches,  or  1^ 
inches  greater  than  permitted  by  the  federal 
statute.  This  is  plainly  a  concession  of  negli- 
gence, and  liability  follows  If  the  injury  was 
proximately  caused  by  the  Inequality.  Coun- 
sel for  defendant  base  their  claim  of  no  lia- 
bility largely  upon  the  allegations  of  the 
complaint  that  the  apron  was  likely  to  b« 
suddenly  pressed  upward  when  the  engine  was 
running  on  a '  curved  track,  that  it  was  run- 
ning on  a  curved  track  at  the  time  plaintiff 
was  hart,  and  that  the  apron  was  so  suddenly 
pressed  upward,  causing  plaintiff  to  be 
tlirown  against  the  tender,  etc.  They  Insist 
that  the  evidence  is  conclusive  that  the  curve 
in  the  track  at  this  point  was  so  slight  that 
it  would  not  create  the  danger  of  the  apron 
being  suddenly  pressed  forward.  It  Is  true 
that  the  complaint  charged  that  the  accident 
happened  when  the  engine  was  running  on 
a  curved  track  by  the  apron  being  suddenly 
pressed  up.  Assuming  that  it  was  obligatory 
for  plaintiff  to  show  that  the  accident  did 
liappen  in  exactly  the  way  charged  In  the 
complaint.  It  seems  to  us  that  he  did  so. 
Plaintiff  testified  that  the  engine  was  ronnd- 
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log  a  corre^  HaA  tbe  beam  iqton  wblch  tb« 
apr<»i  rested  went  up  with  a  Jerk,  causing 
lilm  to  be  thrown.  This  evidence  was  not 
contradicted  save  in  so  far  as  the  physical 
facts  tend  to  make  it  Improbable.  While  it 
l8  true  that  the  evidence  showed  a  6  per 
cent  curve  and  that  plaintiff's  expert  desig- 
nated such  a  curve  as  a  slight  one,  we  still 
have  the  admitted  inequality  between  the 
floors  of  the  engine  and  tender,  in  violation 
of  the  statute,  and  the  positive  evidence  that 
the  apron  upon  which  plalntlfl  was  compelled 
to  stand  was  suddenly  pressed  up,  causing  the 
accident.  The  extent  of  the  carve  in  the 
track,  whether  it  was  properly  called  a  slight 
curve,  or  a  sharp  one,  is  not  very  material  so 
long  as  it  was  enough  to  cause  the  apron  to 
come  up.  The  evidence  was  sufficient,  in  our 
opinion,  to  warrant  the  Jury  In  finding  that 
the  accident  happened  substantially  as 
claimed  by  plaintitT,  and,  this  being  so.  It 
requires  no  discussion  to  show  that  defend- 
ant's negligence  was  the  proximate  cause. 

[2]  2.  The  Immediate  Injury  was  a  badly 
sprained  and  dislocated  wrlat  Plalntitr  was 
attended  by  a  physician  and  surgeon  In  de- 
fendant's employ,  who  set  the  hand,  put  It 
In  straps,  attended  to  it,  and  treated  It  every 
day  for  a  period  of  six  weeks  from  the  day 
following  the  accident  PlaintlfF  then  re- 
sumed his  work,  though  he  claims  that  bis 
wrist  was  inflamed  and  that  he  suffered  pain 
from  It  during  all  the  time  he  continued  to 
work.  He  gave  up  his  train  in  November, 
claiming  that  the  condition  of  his  wrist  com- 
pelled him  to  do  BO.  He  then  consulted  the 
company  surgeon  again,  who  on  December 
21st  operated  by  making  an  indsicm  In  the 
hand  near  the  wrist.  The  cut  was  sewed 
up  and  plaintiff  went  home  from  the  hospltaL 
The  condition  grew  worse,  the  swelUng  and 
pain  increasing,  and  when  the  doctor  removed 
the  stitches  pus  was  discovered.  After  some 
ten  days'  treatment  at  plaintiff's  home,  he 
was  again  taken  to  the  hospital,  and  a  second 
operation  performed.  Ultimately  the  wounds 
healed,  but  plaintiff  suffered  from  blood  poi- 
soning on  his  arm,  and  has  ankylosis  of  the 
wrist  bones  which  renders  the  wrist  and 
hand  practically  useless.  This  Is  a  perma- 
nent condition.  Defendant  contends  that  the 
evidence  does  not  sustain  plaintiffs  claim 
of  causal  connection  between  his  present  dis- 
ability and  the  Injury  to  the  wrist  received 
In  the  accident  The  expert  evidence  was 
sharply  conflicting  on  this  point,  but  there 
was  plainly  enough  in  plaintiff's  favor  to 
prevent  our  interference  with  the  answer 
of  the  Jury. 

[3]  3.  Plaintiff's  disability  is  serious,  per- 
manent, and  clearly  Justifies  substantial  dam- 
ages. The  verdict  as  rendered  was  too  large, 
and  the  trial  court  reduced  it  It  seems  to  us 
that  there  should  be  a  further  reduction. 

[4]  4.  We  have  not  overlooked  the  assign- 


ments of  error  In  sustaining  objections  to  two 
questions  asked  of  plalntUTs  experts  on  cross- 
examination.  We  do  not  say  that  the  court 
might  not  properly  have  ruled  otherwise,  but 
we  are  satisfied  that  there  was  no  reversible 
error  In  the  rulings  made. 

The  order  appealed  from  Is  afllrmed  on  con- 
dition that  plaintiff,  within  ten  days  after  the 
remittitur  goes  down,  file  in  the  court  bdow 
bis  consent  to  a  reduction  of  the  verdict  to 
110,000.  Should  plaintiff  not  so  consent,  a 
new  trial  Is  granted. 


STATB  V.  MADDEN.    (Nou  20292  [8].) 
(Supreme  Court  of  Minnesota.    June  22,  1017.) 

(Syllnbai  ly  the  Court.) 

1.  Lascent  «=>82(1)  —  Automobile  —  Suiri- 
OKNCT  or  EnoENCK. 

Defendant  was  convicted  of  the  larceny  of 
an  automobile.    It  is  held: ' 

The  evidence  sustains  the  verdict  Defendant 
exercised  sufficient  control  and  dominion  over 
the  thing  taken,  and  there  was  a  sufficient  carry- 
ing away  or  asportation  to  constitute  larceny. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  {  162.] 

2.  I/ABOERT  «S367'— IHTKRT  TO  BmAJiSvm- 

ciBNCT  OF  Evidence. 
The  evidence  of  an  Intent  to  steal  was  suffi- 
cient to  warrant  a  conviction  of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  If  160,  151.] 

3.  CaiiaMAL  LiAW  9=»706  —  Tbiai.  —  Mibooit- 
DucT  or  State's  Gounsbi.. 

There  was  no  misconduct  of  counsel  for 
the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1661.] 

4.  Criminal  Law  ®=>799,  811(1),  815(1, 6)  — 

iNSTBUCnONS— DiBBEOABDINO  ABOUMENT  01* 

Counsel  —  Oeabacteb  Evidence  —  State- 
ment OF  Facts— SiNOLiNO  out  Evidence. 
There  was  no  piejudidal  error  in  the  charge 

to  the  jury. 
[Ed.    Note. — E>>r   other    cases,  jsee    Criminal 

Law,  Cent  Dig.  H  1944-1946, 1960, 1971, 1972, 

1966.] 

Appeal  from  District  Court,  Hennspin 
County ;    Charles  S.  Jelley,  Judge. 

Ray  Madden,  true  name  Ray  Maddaus, 
was  oohvicted  of  the  larceny  of  an  automo- 
bile, and  from  the  Judgment  and  from  an 
order  refusing  a  new  trial,  he  appeals. 
Judgment  and  order  a£9rmed. 

Louis  h.  Sdiwartz  and  Robertson  8c  Bon- 
ner, all  of  Minneapolis,  for  appellant  Lyn- 
don A.  Smith,  Atty.  Gen.,  and  John  M.  Rees, 
Go.  Atty.,  and  Walter  H.  Newton,  Asst  Co. 
Atty.,  both  of  Minneapolis,  for  the  State. 

BtJNN,  J.  Defendant  was  found  guilty  of 
grand  larceny  In  the  second  degree  and  ap- 
peals from  the  Judgment  of  conviction  and 
from  an  order  refusing  a  new  trial. 

[1]  1.  The  first  claim  of  defendant  on  this 
appeal  is  that  the  evidence  was  insufficient 
to  sustain  the  verdict  of  guilty.  The  evi- 
dence produced  by  the  state  tended  to  show 
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the  followtng  flicts:  \^IIlain  Badiboltz,  on 
July  26,  1916,  owned  a  Ford  automobile. 
He  droTC  It  to  his  place  of  employment,  on 
Second  Avenae  South  between  Tenth  and 
Eleventh  streets,  In  Minneapolis,  on  the 
morning  of  that  day,  and  left  It  parked 
across  the  i^treet  He  placed  a  chain  around 
the  right  front  wheel  and  axle,  and  locked  It 
with  a  padlodc  He  also  locked  the  gas  tank 
and  the  Ignition.  At  about  6  o'clock  In  the 
afternoon  a  fellow  workman  of  plalntlft  saw 
"one  young  man  sitting  at  the  wheel  on  tbe 
seat,  and  one  young  fellow  was  cranking  it." 
He  called  Buchholtz,  who  arrlred  at  a  win- 
dow in  time  to  see  the  two  young  men  seated 
in  the  car  and  driving  it  towards  Tenth 
street,  where  the  car  turned  to  the  left, 
climbed  the  curb  on  the  far  side  of  Tenth 
street,  and  stopped.  The  two  young  men, 
one  of  whom  was  the  defendant,  jumped 
from  the  car  and  ran  In  difterent  directions. 
Defendant  was  finally  captured  some  six 
blocks  away  as  he  was  climbing  into  a  mov- 
ing van.  This  was.  In  substance,  the  state's 
case.  Defendant  admitted  that  he  cranked 
the  car,  took  his  seat  beside  his  companion, 
who  was  at  the  wheel,  the  subsequent  course 
of  the  car,  his  own.  flight  and  capture  as 
shown  by  tbe  state's  evidence.  His  explana- 
tion was  that  he  was  invited  by  the  other 
young  man,  a  stranger  whom  he  met  on  the 
street  some  distance  away,  to  take  a  ride 
in  his  car,  that  the  two  walked  to  where 
Bucbholtz's  car  was  parked,  and  that  be 
cranked  it  at  tbe  stranger's  request. 

Defendant  insists  that  he  never  exercised 
complete  control  or  dominion  over  the  thing 
taken,  and  that  there  was  no  asportation  of 
the  automobile.  We  do  not  sustain  either  of 
these  contentions.  The  control  or  dominion 
over  the  automobile  did  not  last  long,  but  we 
do  not  see  why  it  was  not  complete  and  ab- 
solute for  a  time.  We  have  considered  the 
aqthoritiee  referred  to  by  counsel.  We  think 
tbe  case  is  within  the  rule  stated  in  2  Whar- 
ton's Criminal  Law  (11th  Ed.)  §  1161: 

"To  take  a  thing  from  a  person  it  is  necessary 
that  the  taker  should  at  some  particular  mo- 
ment have  adverse  posseasion  of  the  thing.  But 
this  independent,  absolute  control  need  endnre 
only  for  an  instant." 

The  point  that  there  was  no  "carrying 
away"  or  asportation  of  the  car  is  t)ased  on 
the  idea  that  defendant  and  tiis  companion 
were  unable  to  get  farther  than  they  did  be- 
cause of  the  locked  gas  feed.  They  unlocked 
tbe  ignition  with  a  key  they  had,  and  the 
lock  on  the  chain  broke  as  they  started. 
The  car  ran  a  distance  of  at  least  150  feet 
before  it  mounted  the  curb,  and  the  evidence 
fails  to  show  why  it  behaved  thus.  But 
Clearly  the  car  was  moved  a  sufficient  dis- 
tance to  constitute  larceny. 

[2]  2.  Defendant  argues  that  evidence  of 
an  intent  to  steal  was  lacking,  or  at  least  in- 
sufficient to  warrant  a  conviction.  We  do 
not  concur  in  this.  The  evidence  of  the  tak- 
■-■',  and  of  the  flight  of  defendant,  tended  to 
'  guilt.    His  explanation  was  not  very 


satisfactory,  and  tbe  Jury  was  clearly  Justi- 
fied in  discrediting  his  story. 

[3]  3.  Misconduct  ot  the  county  attorney  la 
Claimed.  It  was  admitted  that  defendant 
had  been  connected  with  other  boys  In  a  lar- 
ceny of  carpenter's  tools,  sentenced  to  a 
school  at  Glen  Lake,  from  wliich  he  escaped. 
and  was  sent  to  the  Red  Wing  School.  We 
see  no  misconduct  either  in  asking  of  de- 
fendant's character  witnesses  whether  they 
had  ever  heard  of  defendant's  having  been 
connected  with  burglary,  or  in  saying  to  tbe 
jury  in  the  closing  argument  that  defendant 
was  "a  Bed  Wing  boy." 

[4]  4.  It  is  claimed  that  there  were  errois 
in  tbe  charge  that  demand  a  reversal.  We 
will  notice  here  the  more  important  of  these 
alleged  errors.  We  see  nothing  erroneous  in 
the  court's  saying  to  the  jury  that  it  made 
no  difference  what  the  attorneys  in  the  case 
believed  as  to  the  defendant's  guilt  or  Inno- 
cence. Tbe  instruction  is  not  fairly  subject 
to  the  criticism  that  it  told  the  jury  to  dis- 
regard the  arguments  of  counsel.  In  connec- 
tion with  this  instruction  tbe  court  said  to 
the  jury  that: 

"It  is  not  for  you  to  say,  because  of  what  this 
defendant  has  been  doing  for  the  last  two  or 
three  years  or  at  any  other  time,  that  he  there- 
fore is  not  guilty  of  this  crima  That  has  noth- 
ing to  do  with  this  case." 

The  complaint  Is  that  this  was  eqnlvalent 

to  telling  the  jury  that  they  shonld  not  con- 
sider the  character  evidence  ofTered  by  de- 
fendant. We  do  not  think  it  could  tie  so  un- 
derstood. The  court  evidently  referred  to 
the  evidence  as  to  wnat  defendant's  occupa- 
tion had  been.  While  we  see  no  necessity 
for  such  an  Instruction,  and  do  not  approve 
of  It,  we  cannot  sustain  the  claim  tliat  there 
was  prejudicial  error  in  giving  it.  Tbe  cases 
relied  on,  State  v.  Sauer,  38  Minn.  438,  38 
N.  W.  355,  State  v.  Ames,  90  Minn.  183,  96 
N.  W.  330,  and  State  v.  Hutchison,  121  Minn. 
405,  141  N.  W.  483,  are  not  in  point 

The  court,  after  stating  in  its  charge  tbat 
it  was  admitted  or  undisputed  that  defend- 
ant ran  down  Second  Avenue  South  and  turn- 
ed to  tbe  right  on  Ninth  or  BSghth  street, 
pursued  by  several  men,  said  that  "defend- 
ant admits  that  he  was  the  man  who  ran 
away ;  *  *  *  he  admits  all  these  things." 
Tbe  claim  is  that  this  was  a  misstatement 
of  tbe  facts;  tbat  defendant  did  not  admit 
tbat  he  ran  away,  pursued  by  several  men. 
We  think  defendant's  evidence  will  fairly 
bear  no  other  construction  tlian  that  given  it 
by  the  trial  court.  Nor  do  we  find  any  merit 
in  the  argument  tbat  this  was  singling  out 
a  special  circumstance  and  giving  it  undue 
weight,  as  bearing  upon  defendant's  guilt. 

Other  portions  of  tbe  charge  are  assigned 
as  errors,  but  we  consider  it  unnecessary  to 
say  more  than  that  we  have  considered  all 
the  points  made,  and  do  not  sustain  any  of 
them.  As  the  trial  court  said,  the  only  real 
question  in  the  case  was  whether  defendant 
acted  with  an  intent  to  steaL    There  waa  no 
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coDtroversy  over  what  he  did.    It  seema  to 
08  that  there  was  a  fair  trial  without' any 
error  that  could  bare  affected  the  result 
Judgment  and  order  affirmed. 


STATE  ex  rel.  GEO.  J.  GRANT  CONST.  CO. 
T,  DISTRICT  COURT,  RAMSEY  COUN- 
TY, ot  aL    CNo.  20518  [250].) 
(Supreme  Court  of  Minneeota.    June  22,  1917.) 

fSfUalut  hy  the  Court.) 

1.  Masteb  and  Sebvant  9=3405(5)  —  Wobk- 
iten's  Compensation  Act  —  Dependxnot  — 
Evidence. 

The  findiiiKS  of  the  trial  court  In  proceed- 
iat^  under  the  Workmen's  Compensation  Stat- 
ote  to  the  effect  that  at  tho  time  of  the  death  of 
decedent  the  plaintiff,  his  widow,  was  not  yolnn- 
tarily  living  separate  and  apart  from  him,  there- 
fore not  deprived  of  the  presumption  of  total 
dependency,  as  provided  by  subdivision  1  of  sec- 
tinn  8208,  Gen.  St.  1913,  as  amended  by  chapter 
209.  Laws  1915,  are  supported  by  sufficient  evl- 
dcnoe. 

2.  Masteb  and  Sebvant  €=»38S— WoBKireN's 
Compensation  Act  —  Dependenct  —  "Vol- 
uhtabilt  Living  Apabt  fbom  Heb  Hus- 
band." 

The  expression  "voluntarily  living  apart 
from  her  husband,"  as  used  in  the  compensation 
statute  above  cited,  is  held  and  construed  to 
mean  the  free  and  intentional  choice  of  the  wife 
deliberately  made  and  acted  upon. 

Original  writ  of  certiorari  out  of  Supreme 
Conrt  by  the  State,  on  relation  of  the  George 
J.  Grant  Construction  Company,  against  the 
District  Court  of  Ramsey  County  and  others, 
to  review  the  Judgment  of  the  District  Court 
In  a  proceeding  under  Workmen's  Compensa- 
tion Statute.    Judgment  affirmed. 

K.  A,  Campbell  and  B.  Burness,  both  of 
Ulnneapolls,  for  relator.  Emll  W.  Helmes 
and  C.  B.  Schmidt,  both  of  St.  Paul,  for  re- 
tpondents. 

BROWN,  0.  J.  Certiorari  to  review  the 
jadgment  of  the  district  court  of  Ramsey 
county  rendered  in  proceedings  under  the 
Workmen's  Compensation  Statute. 

John  Reinhart  at  the  time  of  his  death  was 
In  the  employ  of  relator,  George  J.  Grant 
CoDstructioii  Company,  and  while  engaged 
hi  the  discharge  of  the  duties  of  his  employ- 
ment met  an  accidental  death,  for  which  his 
widow  or  those  dependent  upon  him  for  sup- 
port are  entitled  to  compensation  under  the 
statutes  This  proceeding  was  instituted  by 
the  widow  to  recover  the  same.  On  the 
theory  and  claim  that  the  widow  was  not  en- 
titled to  the  relief  applied  for,  the  mother  of 
decedent  was  permitted  to  intervene  in  the 
proceeding  for  the  purpose  of  presenting  a 
claim  under  subdivision  >2,  {  8208,  of  the 
compensation  act  as  an  actual  dependent 
After  trial,  the  court  found  facts  entitling 
the  widow  to  the  relief,  and  Judgment  was 
ordered  accordingly.  The  mother  of  decedent 
made  no  farther  move  in  the  proceeding,  and, 
so  far  as  we  are  advised  to  the  contrary,  ac- 


quiesced in  the  Judgment  of  the  conrt  Be- 
lator  challenges  the  findings  of  the  court  as 
not  sustained  by  the  evidence.  < 

[1 , 2]  The  defense  interposed  by  relator 
was  that,  at  the  time  of  Reinhart's  death, 
plaintiff,  his  wife,-  was  voluntarily  living 
apart  from  him  and,  under  subdivision  1  of 
section  8208,  supra,  as  amended  by  chapter 
209,  Laws  1915,  not  entitled  to  the  presump- 
tion of  total  dependency  there  created,  and 
that  to  entitle  her  to  any  relief  she  was  re- 
quired affirmatively  to  show  actual  d^>end- 
ency  and  the  extent  thereof. 

If  relator's  ccoistructlon  of  the  statute  is 
sound,  it  would  follow  when  it  appears  in 
a  proceeding  of  this  kind,  one  by  the  wife  for 
compensation  for  the  death  of  her  husband, 
that  the  wife  in  fact  was  at  the  time  of  the 
husband's  death  voluntarily  living  separate 
and  apart  from  him,  there  is  no  presumption 
of  dependency  in  her  favor,  and  actual  de- 
pendency, and  the  extent  thereof,  must  be 
shown  before  she  may  recover  the  compensa- 
tion provided  for  by  the  statute.  That  may 
be  conceded  for  the  purpose  of  the  case  to 
be  the  proper  construction  of  the  statute. 
But  the  burden  to  establish  the  dalm  that 
there  was  such  voluntary  separation  will  in 
such  case  rest  with  the  party  presenting  it 
In  defense  of  the  wife's  right  to  oompensa- 
tlon.  In  this  case  that  burden  rested  with 
relator,  and  the  relator  assumed  it  on  the 
trial  and  presented  evidence  in  support  of  the 
allegation  of  voluntary  separation.  But  the 
court  found  the  allegations  in  this  respect 
not  true,  and  that  the  wife  was  not  at  the 
time  of  decedent's  death  voluntarily  living 
apart  from  him.  If  this  finding  Is  supported 
by  the  evidence,  the  presumption  of  total  de- 
pendency applies,  and  the  Judgment  below 
must  be  sustained.  So  the  only  question  in 
the  case  is  whether  the  evidence  supports  ttie 
findings  upon  that  subject  But  it  may  be 
remarked  in  passing  that  the  expression  "vol- 
untarily living  apart  from  her  husband,"  as 
used  in  this  statute,  means,  and  should  be 
construed  to  mean,  the  free  and  intentional 
act  of  the  wife  unlnfiuenced  by  extraneous 
causes,  or  as  it  might  be  otherwise  expressed, 
her  choice  deliberately  made  and  acted  upon. 
29  Am.  &  Eng.  Ency.  1072. 

In  that  view  of  the  statute  and  its  mean- 
ing, the  findings  of  the  court  cannot  be  dis- 
turbed. The  evidence  is  short  and  not  at  all 
confused  or  complicated.  At  the  time  of  the 
marriage  of  plaintiff  with  decedent,  she  was 
a  widow  with  four  chlldroi  dependent  upon 
her  for  support,  and  decedent  was  a  widower 
with  a  son,  who  was  self-snmwrtlng.  Plain- 
tiff owned  her  own  home,  which  was  equipped 
with  all  necessary  hous^old  goods  and  furni- 
ture, and  upon  the  marriage  decedent  made 
his  home  with  her,  and  there  continued  to 
reside  until  about  six  months  prior  to  his 
death.  During  that  period  and  at  the  time 
of  his  death  be  resided  with  his  mothec    The 
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marriage  was  not  a  happy  one.  For  some 
cause,  not  made  wholly  clear  by  the  evidence, 
trouble  arose  between  the  parties,  and  they 
resided  separately  and  apart  from  each  other 
during  the  time  stated.  Evidence  was  offered 
tending  to  show  that  plaintiff  tired  of  dece- 
dent and  drove  him  from  her  home,  and  the 
claim  is  that  she  not  only  brought  about  his 
departure  from  >  her  hcHue,  but  thereafter  vol- 
untarily insisted  upon  the  separation  thus 
created.  Plaintiff  denied  that  she  drove  de- 
cedent away,  and  she  testified  tliat  he  left  of 
his  own  accord  and  without  her  consent 
Subsequent  to  his  departure,  she  insisted  up- 
on a  discharge  of  his  marital  obligations  of 
support,  and  proceeded  against  him  in  the 
courts  for  bis  failure  in  that  respect  Dece- 
dent brought  suit  for  divorce,  in  which  plain- 
tiff answered  demanding  a  divorce  in  her 
favor,  and  for  alimony  and  suit  money.  But 
that  action  was  commenced  and  plaintiff's 
answer  interposed  therein  long  after  the 
separation  took  place,  and  clearly  was  not  the 
cause  thereof;  and  the  relief  demanded  by 
plaintiff  In  her  answer  therein  is  not  evi- 
dence, at  least  not  condnsive,  that  the  sep- 
aration of  the  parties  was  by  her  voluntary 
or  other  consent  In  this  state  of  the  evi- 
dence, we  discover  no  reason  for  interference 
with  the  findings  of  the  court  to  the  effect 
that  she  did  not  voluntarily,  of  her  own  free 
will  and  choice,  separate  herself  from  dece- 
dent The  fact  that  parties  thus  situated  live 
separate  and  apart  from  each  other  might, 
standing  alone,  give  rise  to  an  inference  that 
it  was  voluntary  on  the  part  of  each.  But 
any  such  inference  Is  sufficiently  rebutted  in 
this  case.  Plaintiff  was  therefore  entitled  to 
the  presumption  of  dependency,  and  the  trial 
court  was  right  in  so  disposing  of  the  case. 

Our  statutes  upon  this  question  are  entire- 
ly different  from  the  statutes  of  Khode  Is- 
land, construed  in  Sweet  v.  Sherwood  Ice  Co. 
(R.  I.)  100  Atl.  316.  The  statutes  of  the 
several  states  are  at  variance  upon  the  sub- 
ject Kiser,  Workmen's  Compensation  Acts 
(C.  J.  Treatise)  59. 

Judgment  affirmed. 


STATE  «z  rd.  BOBTOHBB  r.  NBLSON, 
Judge.    (No.  20311  [149].) 

(Supreme  Court  of  Minnesota.    June  22,  ldl7.) 

(SvlUthu*  >y  the  Court.) 
1,  Drains  €=>41— Dbainaoe  DrroH— -Dbpab- 

TUBX  IN  EnGINEEB'S  REPOBT. 

State  ez  rel.  v.  Watts,  116  Minn.  326,  133 
N.  W.  971,  to  the  effect  that  a  departure  by  the 
en^neer  in  his  report  in  drainage  proceedings 
from  the  points  of  commencement  and  terminus 
of  the  proposed  ditch,  when  found  necessary  to 
render  effective  and  complete  the  proposed  drain, 
i«  Dot  fatal  to  the  proceeding,  followed  and  ap- 
plied. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  {  56.] 


2.  Drains  ^=337— Ckbttobabi  to  Rkvibw  Pko- 
CEEDiNos— Record. 

In  the  absence  of  a  full  and  complete  rec- 
ord, certifiod  on  certiorari  in  review  of  drain- 
age  proceedings,  this  court  wUl  act  upon  the 
certificate  of  the  trial  court  as  to  the  facts  therein 
stated  and  which  are  not  otherwise  shown  by  the 
record. 

[E)d.  Note. — ^For  other  cases,  see  Drains,  Cent 
Dig.  {  51.] 

3.  Dbains  «=»37  —  Dbainaok  Pbockkdino  — 

CERTIORABB— OOTLET  KOR  DlTCH. 

The  facts  so  certified  by  the  trial  court  dis- 
close an  adequate  and  sufficient  outlet  for  the 
ditch  ordered  constructed  in  the  proceeding  un- 
der review. 

[Ed.  Note.— For  other  eases,  see  Drains,  Cent 
Dig.  §  51.] 

4.  Dbains  iS=335  —  Deainaqk  Pboceedino  — 
Record — Pbesumption  of  Jurisdiction. 

It  is  not  necessary,  in  proceedings  under 
the  drainage  statute,  that  the  record  affirmative- 
ly show  jurisdiction  in  all  respects.  The  final 
order  therein  is  prima  facie  evidence  of  tlie 
authority  to  make  the  same,  and  the  presump- 
tion continues  until  the  contrary  affirmatively 
appears. 

[Ed.  Note.^For  other  cases,  see  Drains,  Cent 
Dig.  S(  40-12.] 

5.  Drains  «s>30  —  DRAttNAOE  Pbooebdino  — 
Adjoubnmknt  of  Final  Hearing— Notice. 

The  court  in  drainage  proceedings  may  un- 
der Gen.  St.  1913,  i  5531,  adjourn  the  final 
hearing  for  the  purpose  of  enabling  the  engineer 
and  viewers  to  amend  and  correct  their  reports 
to  conform  to  directions  of  the  court  where  no 
additional  lands  are  included  in  such  amend- 
ments, without  givinpr  a  new  notice  of  hearing. 
A  new  notice  of  hearing  is  necessary  only  where 
additional  lands  are  included  in  the  amended  re- 
port 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  !§  26-28.] 

6.  Drains  ^s>34  —  Drainage  Pbocebdino  — 
Benefit  to  Land— Evidence. 

Evidence  held  sufficient  to  sustain  the  find- 
ings of  the  court  to  the  effect  that  the  lands  of 
rdators  would  be  benefited  by  the  propoaed 
ditch,  and  that  public  interests  will  be  promoted 
by  the  construction  of  tho  same. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  81  3fr-39,  43.] 

7.  Drahnb  «=>32  —  Drainage  Proceeding  — 

DlSqUADIFICATION  OF  VlEWBR— Validitt. 
Whether  a  member  of  the  town  board  of 
supervisors  is  disqualified  as  a  matter  of  law  as 
a  viewer  in  drainage  proceedings,  where  the  pro- 
posed ditch  if  constructed  will  necessitate  the 
assessment  of  his  town  for  benefits  to  highways 
therein,  may  be  doubtod;  but  it  is  held  that  the 
proceedings  are  not  rendered  invalid,  #nnan 
though  disqualified,  where  the  other  viewers  aro 
competent  to  act 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  Si  30-33.] 

8.  Drains  i8=>35  —  Final  Order  —  Descrip- 
tion OF  Ditch. 

'The  final  order  in  such  proceedings  should 
definitely  describe  the  ditch  to  be  constructed, 
A  provision  therein  for  the  construction  of 
"bulkheads  where  necessary"  is  indefinite  and 
uncertain  and  shonld  be  made  certain  by  ammd- 
ment 

[EJd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  a  40^2.] 

9.  Drains  «=>29,  32,  37— Drainage  Proceed- 
ing— Bond— Discretion  of  Court. 

The  record  presents  no  reversible  error. 
[Ed.  Note.— For  other  cases,  see  Drains,  Cant 
Dig.  If  24,  8(V-33,  61.] 
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OrlglQal  writ  of  certiorari  out  of  Snineme 
Court  bj  the  State,  on  the  relation  of  Theo. 
Boetcher,  against  Hon.  L.  S.  Nelson,  as  Judge 
of  the  District  Court  of  Pipestone  County, 
to  reylew  an  order  laying  out  and  establish- 
ing a  drainage  ditch.    Order  affirmed. 

See,  also,  161  N.  W.  714. 

O.  H.  Chrlstopherson,  of  Luveme,  for  re- 
lator. Morris  Ejvans,  of  Pipestone,  and  A.  3. 
Daley,  of  Laveme,  for  respondent 

BROWN,  a  J.  Certiorari  to  review  the 
order  of  the  district  court  of  Pipestone  coun- 
ty laying  out  and  establishing  a  drainage 
ditch  In  and  through  that  county. 

The  assignments  of  error  present  numer- 
ous questions,  the  greater  part  of  which  are 
unimportant  and  do  not  require  special  men- 
tion. They  present  no  question  of  a  serious 
nature,  and  will  be  passed  with  the  remark 
that  no  reasons  are  thereby  set  forth  Justify- 
ing a  reversal.  The  contentions  upon  whl<^ 
relators  mainly  rely  will  be  considered  In 
their  order. 

The  facts  in  a  general  way  are  as  follows: 
The  petition  for  the  ditch  was  In  proper 
form  and  signed  by  the  requisite  number  of 
property  owners.  It  was  duly  presented  to 
the  court,  and  a  notice  of  hearing  thereon 
was  given  as  required  by  law.  Upon  such 
hearing,  an  engineer  and  viewers  were  ap- 
pointed, who  thereafter  in  due  season  made 
a  rei>ort  of  the  survey  of  the  proposed  drain 
and  of  the  probable  cost  thereof,  together 
with  the  names  of  persons  whose  land  would 
be  assessed  for  benefits,  and  other  detailed 
matters  as  required  by  the  drainage  statute. 
The  petition  definitely  described  the  pr(^>08- 
ed  ditch,  the  place  of  co&mencement  and 
ending,  prayed  for  the  establishment  of  the 
same  with  such  branches,  laterals,  and  ex- 
tensions as  might  be  found  necessary  to  ef- 
fect the  puriKises  of  the  drain.  As  petition- 
ed for,  there  was  one  main  ditch  with  a 
branch  designated  as  "Branch  A,"  the  total 
length  of  which  was  about  U  miles.  The 
report  of  the  engineer  followed  In  a  general 
way  the  route  proposed  by  the  petition,  com- 
mencing the  main  ditch  substantially  at  the 
point  designated  by  the  petition  and  ending 
at  the  point  named  therein.  Branch  A  was 
extended  a  distance  of  about  7  miles,  but 
aside  from  that  extension  conformed,  with 
some  unimportant  variations,  substantially 
with  the  description  given  In  the  petition. 
The  reason  for  the  extension  of  Branch  A 
was  that  the  project  would.  In  the  opinion  of 
the  engineer,  result  in  a  failure  unless  the 
territory  adjacent  to  the  extension  was  in- 
cluded therein.  In  other  words,  the  survey 
was  made  to  embrace  all  land  within  the 
particular  drainage  baaln,  on  the  theory  that, 
if  not  so  extended,  the  lands  not  within  the 
project  as  petltlone*^  for  would  cast  their 
surplus  waters  down  upon  the  drained  land 
and  thus  render  the  whole  proceeding  useless 
and  of  no  benefit  at  all.  The  engineer  made 
other     recommendations    aa     to     laterals, 


branches,  and  tdde  ditches,  whldi  la  tals 
judgment  were  necessary  to  render  the  drain 
a  complete  success,  and  presented  with  his 
report  the  necessary  plats  and  specifications 
as  required  by  section  6527,  O.  S.  1913.  Up- 
on the  coming  In  of  the  report,  the  usual  no- 
tice of  final  hearing  was  c^ven,  and  July  25, 
1916.  fixed  as  the  date  thereof.  This  notice 
In  all  respects  conformed  to  the  require- 
ments at  the  statutes,  and  contained  all  the 
information  necessary  to  acquaint  property 
owners  of  the  nature  and  scope  of  the  pro- 
posed drain,  as  amended  and  supplemented 
by  the  report  of  the  engineer.  A  large  num- 
ber of  property  owners  appeared  by  attorney 
at  the  final  hearing  and  Interposed  various 
objections  to  the  proceedings  and  the  valid- 
ity thereof,  all  of  which  were  overruled  by 
the  court.  After  disposing  of  these  objec- 
tions and  other  preliminary  matters,  includ- 
ing certain  objections  to  the  report  of  the 
engineer,  the  court  ordered  an  adjournment 
of  the  hearing  until  September  12,  1016,  at 
the  same  time  directing  the  engineer  to  sub- 
mit an  amended  report  for  consideration  at 
the  adjourned  hearing,  and  to  file  the  same 
on  or  before  August  25, 1916.  The  court  was 
authorized  to  require  an  amended  report 
from  the  engineer  by  section  6531,  O.  S.  1913. 
The  additional  or  amended  report  was  made, 
but,  as  we  understand  the  record,  did  not  in- 
clude any  new  land  for  assessment  and  did 
not  involve  the  rights  of  any  landowner  not 
Included  in  the  original  report.  At  the  ad- 
journed date,  r^ators  appeared  by  their  at- 
torney and  objected  to  further  proceedings, 
on  the  ground  that  the  court  was  without  Ju- 
risdiction, since  no  new  notice  of  hearing 
was  given  as  provided  for  by  the  last  para- 
graph of  section  5631.  The  objection  was 
overruled,  and  after  disposing  of  certain 
niatters  the  court  again  adjourned  the  hear- 
ing until  October  10th,  at  which  time  all  par- 
ties again  appeared,  the  court  heard  the  evi- 
dence presetted  by  than,  and  upon  due  con- 
sideration thereof,  and  after  a  personal  in- 
spection of  the  proposed  ditch,  made  the  final 
order  establishing  the  same  of  which  relatmv 
complain. 

[1]  1.  The  first  point  made  by  relators  Is 
that  the  whole  proceeding  was  rendered  in- 
valid by  the  act  of  the  engineer  In  extending 
the  starting  point  of  Brandi  A  of  the  ditch 
a  distance  of  7  miles  from  that  petitioned 
for,  and  adding  other  branches  and  side 
ditches  by  which  the  total  mileage  of  the 
ditch  was  Increased  some  50  or  60  miles; 
this  increase  being  not  In  continuous  length 
of  the  ditch,  but  In  the  aggregate  length  of 
the  main  dlt«di  and  the  various  branches 
thereof,  as  designated  by  the  report  We  do 
not  sustain  this  point  The  case  cannot  in 
point  of  its  substantial  facts  be  distinguished 
from  the  case  of  State  ex  rel.  v.  Watts,  110 
mnn.  326, 133  N.  W.  971.  In  that  case  there 
was  a  departure  of  about  7  miles  from  the 
point  of  commencement  of  the  proposed  ditch 
as  stated  in  the  petition,  and  a  like  d^[wr- 
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ture  from  the  point  of  tenulnus,  and  both 
were  made  by  the  engineer  on  the  ground 
that  they  were  necessary  to  a  complete 
drainage  project  In  the  case  at  bar  there 
was  an  extension  of  the  Branch  A  a  distance 
of  about  7  miles,  and  this  was  recommended 
by  the  engineer  for  the  same  reasons  as 
were  acted  ripon  in  the  Watts  Case.  All  oth- 
er lateral  or  branch  ditches  in  this  case  were 
those  called  for  by  the  petition,  as  "such 
other  branches,  laterals  and  spurs  as  in  the 
opinion  of  the  engineer  •  •  •  may  be 
necessary  to  give  the  owners  of  lands  likely 
to  be  assessed  herein  the  full  benefit  of  the 
drain  and  drainage  here  mentioned,"  and  not 
therefore  a  departure  from  the  petition,  but 
a  compliance  therewith.  The  facta  in  the 
two  cases  being  substantially  the  same,  we 
follow  the  rule  applied  In  the  Watts  Case. 
See,  also.  State  ex  rel.  v.  District  Court,  128 
Minn.  221,  150  N.  W.  623;  Rooney  v.  Coun- 
ty of  Steams,  130  Minn.  176,  153  N.  W.  858. 
The  act  of  the  engineer  in  extending  the 
ditch  as  stated  was  authorized  by  statute, 
and  was  for  the  sole  purpose  of  ettecting  a 
better  drainage  system  than  could  be  obtain- 
ed by  following  the  petition ;  and,  as  stated, 
if  better  results  could  thereby  be  obtained, 
the  extension  was  within  his  authority. 

[2-4]  2.  It  is  also  contended  that  no  outlet 
for  the  ditch  Is  provided  for,  and  for  this  rea- 
son that  the  proceedings  must  falL  If  the 
contention  that  there  is  no  adequate  outlet 
for  the  water  collected  in  the  ditches  were 
true,  the  whole  proceeding  would  be  an  ab- 
surdity, the  drain  Ineffectual  for  any  pur- 
pose, and  the  proceeding  without  authority 
and  void.  But  the  record  does  not  sustain 
the  claim  that  there  is  no  proper  outlet.  It 
is  true  that  the  ditch  terminates  at  the  Pipe- 
stone Indian  Reservation,  a  body  of  lands 
owned  by  the  federal  government  and  set 
apart  for  Indian  purposes.  But  it  appears 
frran  the  certificate  of  the  trial  court,  attach- 
ed to  the  return  herein,  that  the  federal  gov- 
ernment has  co-operated  In  the  proposed 
drainage  project  by  the  appropriation  of 
money  to  carry  the  drain  across  the  reserva- 
tion, so  that  the  waters  collected  therein 
may  be  discharged  In  an  outlet  beyond.  Just 
what  was  shown  to  the  court  below  upon  this 
matter  does  not  appear  from  the  record* 
which  the  trial  court  certifies  Is  Incomplete; 
the  occasion  thereof  being  that  the  proceed- 
ings In  some  respects  were  Informal,  and  the 
reporter  did  not  make  a  full  record  thereof. 
No  application  for  a  settled  case  was  made. 
In  this  state  of  the  record,  we  act  upon  the 
Statement  of  the  court  in  respect  to  the  drain 
across  the  reservation,  for  the  record  con- 
tains nothing  to  support  the  contention  of 
relator  to  the  contrary.  State  v.  Graffmul- 
ler,  26  Minn.  6,  46  N.  W,  445.  It  is  not  nec- 
essary, in  proceedings  of  this  kind,  that  the 
record  affirmatively  show  Jurisdiction  in  re- 
spect to  every  feature  of  the  proceeding.  The 
final  order  is  presumptive  evidence  of  the 
validity  of  each  step  taken,  and  the  pie- 


sumption  continues  until  the  contrary  Is 
shown,  or  clearly  appears  from  the  record  as 
made  and  certlfled  to  this  court  SectloD 
6574,  G.  S.  1913;  Geib  v.  County  of  Morrison, 
119  Minn.  261,  138  N.  W.  24. 

[S]  3.  The  contention  that  the  court  had 
no  Jurisdiction  to  hear  and  determine  the 
proceeding  at  the  adjourned  hearing  on  Sep- 
tember 12th,  since  no  new  notice  was  given 
as  provided  for  by  the  last  paragraph  of 
section  5531,  Involves  a  construction  of  that 
together  with  the  preceding  provisions  of 
that  section  of  the  drainage  law.  The  section 
has  reference  to  the  final  hearing  and  to  pro- 
ceedings thereon.  Authority  Is  therein  giv- 
en to  the  board  of  county  commissioners,  or 
the  Judge  of  the  district  court  as  the  case 
may  be,  on  the  final  hearing,  to  order  and  re- 
quire amendments  and  corrections  to  the  re- 
port of  the  engineer  and  the  assessments  of  the 
viewers,  or  to  rteubmlt  the  whole  matter  to 
them  for  further  consideration  and  report 
If  amendments  are  ordered,  the  statute  pro- 
vides that  the  engineer  or  viewers  "shall 
forthwith  proceed  to  reconsider  such  matters, 
and,  at  such  final  hearing  or  at  such  time 
thereafter  as  shall  be  fixed  and  determined" 
by  the  court  report  the  corrections  and 
amendments  in  writing.  By  the  paragraph 
preceding  the  one  in  which  this  provision  is 
found,  an  adjournment  of  the  hearing  is  ex- 
pressly provided  for.  The  last  paragraph  of 
the  section  provides  for  a  resubmission  of 
the  whole  project  to  the  engineer  and  view- 
ers, for  a  new  report  by  them,  and  that  upon 
the  presentation  thereof,  required  to  be  made 
within  SO  days,  a  new  bearing  be  had  upon 
notice  as  required  for  the  original  final  hear- 
ing. Provision  la  also  made  in  the  preceding 
paragraph  to  the  efTect  that,  when  an  amend- 
ed report  shall  contain  land  not  included  in 
the  original  report  tt  shall  not  be  assessed 
for  benefits  until  a  new  notice  of  hearing 
has  been  given.  Other  provisions  of  the  stat- 
ute relating  to  this  feature  of  the  proceed- 
ing need  not  be  specially  referred  to.  We 
conclude  from  the  section,  taken  in  its  en- 
tirety, that  the  Legislature  contemplated  that 
an  adjournment  of  the  final  hearing  might 
become  necessary  in  particular  cases,  either 
to  enable  the  engineer  to  amend  and  correct 
his  report,  or  for  a  correction  of  the  report 
of  the  viewers,  or  for  some  other  proper  pur- 
pose, and  provision  was  made  therefor. 
Where  an  adjournment  is  taken  for  the  pur- 
poses stated,  or  for  the  convenience  of  the 
court  or  county  board,  there  is  presented  no 
occasion  for  the  service  upon  interested  par- 
ties of  a  notice  of  the  adjournment  other  than 
that  given  at  the  time.  The  occasion  for  a 
new  notice  arises  only  when  the  amendments 
or  corrections  made  by  the  engineer  or  view- 
ers, under  direction  of  the  court  or  county 
board,  include  lands  to  be  assessed  for  the 
drain  or  which  may  be  damaged  thereby 
which  were  not  included  in  the  original  re- 
port In  sudi  event,  a  new  notice  of  hear- 
ing iM  necessary*    But  the  statute  should  not 
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be  constnied  as  reqalrlng  a  new  notice  where 
no  addltloaal  lands  are  embraced  within  the 
amendnienta  made.  In  the  case  at  bar  no 
additional  lands  were  brought  Into  the  pro- 
ceeding, and  the  statute,  properly  construed, 
anthorlzes  an  adjournment  In  such  a  case 
wlthoDt  the  publication  of  a  notice  of  hear- 
ing. 

[II  4.  The  contention  that  the  lands  owned 
by  relators,  and  those  associated  with  them 
In  opposition  to  the  proceedings,  are  ade- 
quately and  sufficiently  drained,  and  that 
therefore  this  proposed  drain  casts  upon 
them  an  unnecessary  burden  by  way  of  as- 
sessments for  alleged  benefits,  cannot  be  con- 
aidered  becavise  of  the  incomplete  record; 
tbe  eTldence  Is  not  all  returned,  and  no  ef- 
fort was  made  to  have  a,  case  settled  In 
which  aU  the  evidence  would  appear.  But 
aside  from  that,  and  conceding  that  tbe  evi- 
dence found  in  the  uncertified  reporter's 
transcript  embodies  all  the  material  evidence 
upon  this  branch  of  the  case,  we  find  no  suf- 
ficient reason  for  disturbing  the  decision  of 
tbe  trial  court  thereon.  The  question  of  the 
necessity  and  propriety  of  proceedings  of  this 
character,  including  the  necessity  and  pro- 
priety of  draining  particular  tracts  of  lands, 
U  one  tliat  Is  addressed  to  the  Judgment  and 
discretion  of  the  tribunal  having  Jurisdic- 
tion of  the  matter,  whose  conclusions  will  be 
disturbed  by  the  courts  only  when  the  evi- 
dence, taken  as  a  whole,  furnishes  no  legal 
basis  for  the  decision  of  such  tribunal.  State 
ex  rel.  v.  City  of  Duluth,  125  Minn.  425.  147 
N.  W.  820.  The  evidence  in  this  case  will  not 
warrant  that  conclusion,  and  we  sustain  the 
conclusion  of  the  trial  court  upon  the  issue  of 
the  necessity  of  draining  relator's  land,  as 
well  as  the  conclusion  that  public  Interests 
win  be  benefited  by  the  improvement. 

[7]  5.  -Relators  contend  that  the  court 
erred  in  not  sustaining  their  objection  to 
one  of  the  viewers  appointed  by  the  court 
The  particular  viewer  so  objected  to  was  a 
member  of  the  board  of  suiiervisors  of  the 
town  of  Gray,  through  which  the  ditch  in 
part  extends,  which  town  was  liable  for  and 
In  fact  was  assessed  for  benefits  to  the  high- 
ways therein.  The  contention  Is  that  the 
official  position  of  the  viewer  disqualified 
him  as  a  matter  of  law.  Whether  the  con- 
tention Is  sound,  we  do  not  at  this  time  de- 
termine. It  is  unnecessary  to  the  decision  of 
the  case.  Section  B528  of  the  drainage  stat- 
ute provides  that  the  viewers  appointed  in 
proceedings  thereunder  shall  be  resident 
fteeholders  of  the  county  not  interested  In 
the  construction  of  the  proposed  work,  and 
not  of  kin  to  any  person  known  to  be  in- 
terested therein.  The  purpose  of  this  stat- 
ute was  to  secure  Impartial  viewers,  those 
entirely  free  from  conscious  or  unconscious 
bias  or  prejudice.  It  is  doubtful  whether  it 
ibonld  be  construed  to  disqualify,  as  a  matter 
(tf  law,  a  town  officer  of  a  town  which  might 
be  assessed  for  benefits  to  its  highways.  His 
offldal  position  would  give  him  no  personal 
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interest  In  the  proceeding,  and  his  sole  con- 
nection with  the  matter  would  be  as  a  pub- 
lic official,  which  of  itself  alone  would  fur- 
nish no  basis  for  the  claim  of  either  express 
or  implied  bias.  But  whatever  may  be  the 
proper  answer  to  the  question,  we  think  the 
refusal  of  the  court  to  sustain  relator's  ol>- 
Jectlon,  If  error  at  all,  by  force  of  the  clause 
of  section  5572,  to  the  effect  that  "a  majority 
of  the  viewers  shall  be  competent  to  perform 
the  duties  required  of  them,"  was  rendered 
entirely  without  prejudice,  for  there  is  no 
claim  that  the  other  viewers  were  incompe- 
tent or  disqualified.  It  appears  therefore 
that  a  majority  thereof  were  competent  to 
act 

[t]  6.  It  is  further  contended  that  the 
ditch  is  not  by  the  final  order  located  with 
sufficient  certainty  and  deflniteness.  The  or- 
der of' the  court  is  to  be  construed  in  connec- 
tion with  the  report  and  the  amended  report 
of  the  engineer  and  viewers,  and  the  survey 
and  plat  of  the  ditch  as  prepared  by  the  en- 
gineer and  filed  as  a  part  of  the  record  In 
the  proceeding.  We  have  examined  these 
docnments,  and,  though  to  the  lay  mind  per- 
haps somewhat  confusing  and  in  a  measure 
indefinite,  we  are  clear  that  therefrom  a  com- 
petent surveyor  could  definitely  locate  the 
ditch  upon  the  ground,  and  this  answers  the 
purpose  of  the  law.  Sllngerland  v.  Conn, 
113  Minn.  214,  129  N.  W.  376.  The  final  or- 
der is,  however,  in  one  reageBt  so  indefinite 
as  to  require  a  modification.  The  order  re- 
quires that  "concrete  bulkheads  l>e  constmct- 
ed  for  the  above  branches  where  they  are 
necessary."  Just  where  or  how  many  bulk- 
heads must  be  erected  by  the  contractor  In 
the  construction  of  tbe  ditdi  is  thus  left  to 
doubt  and  uncertainty.  Inviting  future  con- 
troversies and  perhaps  litigation  upon  the 
possible  issue  as  to  the  necessity  of  bulk- 
heads at  particular  points.  It  is  probable 
that  the  court  Intended  the  matter  to  be  de- 
finitely covered  by  the  contract  But  we 
think  the  final  order  should  specify  tbe  num- 
ber and  location  of  the  bulkheads  for  the 
protection  of  bidders  if  for  no  other  purpose. 
And  when  the  canse  is  returned  the  court 
will,  upon  notice  to  the  parties,  ascertain  the 
facts  and  amend  the  order  in  this  respect, 
stating  definitely  the  number  and  location  of 
the  required  bulkheads. 

[I]  7.  This  disposes  of  the  case  and  of  all 
the  points  requiring  special  mention.  Some 
irregularities  are  disclosed  by  the  record, 
but  not  of  a  Jurisdictional  nature  or  of  a 
character  to  Invalidate  the  proceeding.  Tbe 
question  whether  the  petitioners  in  such  pro- 
ceedings shall  In  any  case  be  required  to  file 
an  additional  bond  rests  in  the  sound  Judg- 
ment of  the  court,  or  the  county  board,  de- 
pending upon  which  has  charge  of  the  pro- 
ceeding. That  the  engineer  failed  to  submit 
a  form  of  contract  with  his  report  was  a  mi- 
nor irregularity,  and  the  appointment  of  a 
referee,  even  though  prematurely  made  by 
tbe  court,  is  a  matter  of  wtilch  relators'  can- 
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not  complain.  Their  substantial  rights  were 
In  no  way  affected  thereby.  Whatever  chang- 
es the  court  ordered  made  In  the  report  of 
the  engineer  were  authorized  by  section  6531. 
Order  affirmed. 


STATE  ex  reL  MEB  v.  MINOR. 
(No.  20306  [12].) 

(Supreme  Oonrt  of  Minnesota.    June  22,  1917.) 
(Byllahut  &v  the  Court.) 

1.  IWDIOTMBNT  AWD   INFOBHATION   *=»111(2)— 

Complaint— Neoativino  Statutoey  Excep- 
tion.' 
A  criminal  complaint  should  negative  an  et- 
ception  found  in  the  enacting  clause,  or  descrip- 
tive of  the  offense,  but  need  not  negative  an  ex- 
ception not  descriptive  of  the  offense  and  not 
found  in  the  enacting  clause. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  296.] 

2.  Indictment  and  Infokmation  ®=9lll(l)— 
Negativing  Statutobt  Exception. 

The  statute  makes  it  a  misdemeanor  to  fail 
to  provide  hotels,  above  a  certain  size,  with 
standpipes  for  fire  protection:  but  also  provides 
that.  If  for  lack  of  waterworks  or  steam  to  op- 
erate pumps  a  standpipe  is  not  practicable,  oth- 
er fire  protection  shall  be  provided.  Held,  that 
this  latter  provision  need  not  be  negatived  in  a 
complaint  charging  a  failure  to  install  a  stand- 
pipe,  but  if  a  standpipe  be  impracticable  that 
fact  may  be  shown  as  a  defense. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  295.] 

S.  AlTEBATION   OF   iNffTBUMENTS   «=a28— EhA- 

stJRK  IN  Wbittew  NoTioB— Explanation  bt 

Pabol  Evidence. 
The  hotel  inspector  was  properly  permitted 
to  explain  an  erasure  made  in  the  copy  kept  as 
his  record  of  a  notice  served  upon  derendant. 

[Ed.  Note. — FV>r  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  H  248-268;  Evidence, 
Cent.  Dig.  {  1901.] 

4.  Cbiuinal  Law  ^=9402(1)— Witrbssbs  «s» 
298— Evidence— DocuHENT  in  Defendant's 
Possession— Secondabt  Evidence. 

In  a  criminal  prosecution,  the  defendant  can- 
not be  required  to  produce  a  document  in  bis 
possession  for  use  at  the  trial,  and  showing  that 
it  is  in  his  possession  is  a  sufficient  foundation 
for  the  introduction  of  secondary  evidence  of  its 
contents. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  887,  1211;  Witnesses,  Cent 
Dig.  fi  1038-1041.] 

5.  INNKEEPEBS  ^s»15— VIOLATION  OF  STATUTE 

— Sufficiency  or  Evidence. 
The  evidence  is  sufficient  to  sustain  the  con- 
viction. 

[Ed.  Note.— For  other  cases,  see  Innkeepen, 
C!ent.  Dig.  f  8.] 

Appeal  from  Municipal  Court  of  St.  Paul; 
John  W.  Boemer,  Judge. 

C.  J.  Minor  was  convicted  In  a  prosecution 
by  the  State,  on  relation  of  William  G.  Mee, 
hotel  Inspector,  and  be  appeals.  Judgment 
affirmed. 

James  R.  Hlckey,  of  St  Panl,  for  appellant 
Lyndon  A.  Smith.  Atty.  Gen.,  and  R.  D. 
O'Brien  and  Hariy  H.  Peterson,  both  of  St 
Paul,  for  respondent 


TAYLOR,  G.  Section  5110  of  tb<i  General 
Statutes  of  1913  provides: 

"In  all  hotels  and  restaurants  more  than  two 
stories  high  with  ten  or  more  sleeping  rooms 
where  sleeping  accommodations  are  furnished  to 
the  public,  each  six  thousand  feet  of  area  or 
fractional  part  thereof  shall  be  provided  with  a 
one  and  three-fourths  inch  standpipe,  and  suffi- 
cient one  and  one-fourth  inch  hose  connected 
therewith  on  each  floor  and  constantly  furnished 
with  sufficient  water  pressure  from  water  works 
or  pump  which  can  be  put  into  instant  action,  or 
for  each  such  area  there  shall  be  a  two  and  one- 
half  inch  metallic  standpipe  with  metallic  ladder 
attached  above  the  first  story,  located  upon  the 
outside  of  the  wall  extending  above  the  roof  and 
so  situated  as  to  be  accessible  from  the  roof  and 
from  each  story  above  the  first,  with  valves  and 
male  boee  connections  at  every  story  and  on  the 
roof,  and  female  hose  connection  at  base  of  the 
pipe  of  such  size  and  pattern  as  to  allow  connec- 
tion with  the  equipment  of  the  local  fire  depart- 
ment There  shall  also  be  provided  for  each 
eighty-five  hundred  feet  of  such  area  or  frac- 
tional part  thereof  at  least  one  efficient  chemical 
fire  extinguisher  on  each  fioor  containing  sleep- 
ing apartments.  If,  for  lack  of  waterworks  or 
steam  to  operate  pumps  the  inside  standpipe  is 
not  practicable,  then,  in  addition  to  the  fire  ex- 
tinguishers there  shall  be  placed  in  the  hallway 
.  on  each  floor  containing  sleeping  apartments  one 
barrel  of  water  and  two  pails  labeled  'For  fire 
purposes  only.' " 

Operating  a  hotel  of  the  size  and  character 
designated  without  having  complied  with  the 
requirements  of  the  statute  is  made  a  misde- 
meanor, and  defendant  was  convicted  of 
having  operated  a  hotel  of  such  size  and 
character  without  first  having  provided  the 
standpipes  reuulred  by  the  statute.  He  ap- 
pealed. 

[1,  2]  His  principal  contention  is  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  criminal  ofTense  for  the  reason 
that  it  does  not  negative  the  exception  which 
permits  him  to  provide  barrels  of  water  ana 
palls  instead  of  a  standpipe,  and  does  not 
charge  that  he  had  failed  to  provide  such  bar- 
rels of  water  and  palls. 

The  general  rule,  as  usually  stated,  is  that 
an  exception  or  proviso  which  Is  descriptive 
of  the  offense,  or  is  found  In  the  oiactlng 
clause  of  tlie  statute,  must  be  negatlyed  In 
an  indictment  or  criminal  complaint  State 
V.  Mclntyre,  18  Minn.  93  (Gil.  65) ;  State  v. 
Jarvis,  67  Minn.  10,  69  N.  W.  474;  State  v. 
Tracy,  82  Minn.  317,  84  N.  W.  1015.  The 
converse  of  this  rule,  that  an  exception  or 
proviso  not  found  In  the  enacting  clause  and 
not  descriptive  of  the  offense  need  not  be 
negatived,  as  it  is  matter  of  defense,  is  equal- 
ly well  established.  State  v.  Corcoran,  70 
Minn.  12,  72  N.  W.  732;  State  v.  Schmidt 
111  Minn.  180,  126  N.  W.  487 ;  State  v.  Seel- 
ing, 126  Minn.  386, 148  N.  W.  458;  14  R.  O.  L. 
188,  and  cases  tliere  cited.  It  is  not  necessary 
in  this  case  to  consider  whetbet  the  rale  re- 
quiring an  exception  to  be  negatived.  If  ftnind 
In  the  enacting  clause,  adopts  a  mechanical 
rather  than  a  tme  test  and  rests  upon  the 
assumption  tliat  in  sudi  cases  the  exception 
I  always  enters  into  the  definition  of  tlie  <rf> 


tesiTor  oilisr  cases  ■••  asms  topic  and  KBT-NUMBER  in  all  Kay-Numband  Dlgesta  and  lodtzw 


Digitized  by 


Google 


Hlnn.) 


STATE  T.  MINOR 


615 


fense.  The  proTlston  bere  in  qaestlon  is  not 
found  In  the  enacting  clause  of  the  statute, 
and,  we  think,  is  no  more  descriptive  of  the 
offense  than  were  the  provisions  considered 
and  construed  In  the  cases  above  cited.  The 
enacting  clause  of  the  statute  unconditionally 
requires  the  installation  of  a  standplpe,  locatr 
ed  either  inside  or  outside  the  building  as  the 
owner  prefers,  and  then  a  subsequent  clause 
provides  that,  if  for  lack  of  waterworks  or 
steam  to  operate  pumps  a  standpipe  is  not 
practicable,  water  barrels  and  paUs  shall  be 
provided.  The  clause  requiring  the'  standpipe 
Is  positive  and  unconditional,  and  is  violated 
unless  the  standpipe  be  furnished ;  but,  if  a 
Wtel  is  so  situated  that  supplying  water 
dirongh  a  standpipe  Is  not  practicable,  the 
snbseqnoat  clause  in  efTect  withdraws  such 
hotel  from  the  operation  of  the  provision  re- 
quiring a  standpipe. 

"If  a  proviso  withdraws  a  case  from  the  oper- 
aticm  of  the  enacting  clause,  which,  but  for  the 
proviso,  would  be  within  it,  the  proviso  need 
not  be  negatived." 

This  Is  the  rule  drawn  from  the  cases  dted 
In  the  (ohaustlve  note  found  In  6  Ann.  Cas. 
at  page  728.  Under  this  rule  it  was  not  nec- 
essary for  the  complaint  to  negative  the  pro- 
vision upon  which  def^dant  relies  and  his 
contention  is  not  well  founded.  If  the  con- 
ditions at  defendant's  hotel  are  sudi  that  it 
Is  not  practicable  to  supply  water  at  the  sev- 
eral floors  thereof  by  means  of  a  standpipe, 
he  may  excuse  his  failure  to  install  the 
standpipe  by  showing  that  fact,  bnt  the  pros- 
ecution was  not  required  to  negative  it  in  the 
complaint  nor  to  assume  the  burden  of  dis- 
proving It 

The  hotel  In  question  is  eight  stories  in 
height  above  the  basement  and  has  enough 
sleeping  rooms  and  covers  enough  area  to  re- 
quire two  standplpes.  The  bulldlug  is  con- 
nected with  the  city  waterworks  system,  bnt 
is  located  upon  high  ground,  and  the  water 
pressure  in  the  city  mains  is  not  sufficient  to 
raise  the  water  to  the  upper  floors.  The 
rooms  are  supplied  with  running  water  from 
a  steel  tank  placed  upon  the  roof.  An  inside 
standpipe  extends  from  this  tank  to  the  base- 
ment through  which  the  tank  is  kept  filled 
with  water  by  means  of  an  automatic  electric 
pump  located  hi  the  basement  The  building 
la  heated  by  steam  furnished  by  boilers  in 
the  baaemest,  and  is  provided  with  three 
steam  pumps  in  the  basement  that  can  be  op- 
erated by  the  steam  generated  in  these  boll- 
en  whenever  necessary.  These  boilers  are 
only  operated  when  heat  Is  required,  and  to 
operate  them  during  the  summer  for  the  pur- 
pose of  supplying  water  to  another  standpipe 
would  entail  considerable  additional  expense, 
bnt  no  reason  appears  why  another  electric 
pump  could  not  be  installed  if  preferred  on 
the  ground  of  cheapness.  We  cannot  say  as 
a  matter  of  law  that  it  was  Impracticable'  to 
provide  another  standpipe,  and  cannot  sns- 
.  tain  defendant's  contention  that  the  convic- 
tion Is  not  Justified  by  the  evidence. 


[S]  The  statute  requtres  the  hotdi  Inspector 
to  cause  every  hotel  to  be  inspected  at  least 
once  each  year,  and,  If  found  not  conducted 
or  not  equipped  In  the  manner  required  by 
the  statute  to  notify  the  owner,  proprietor 
or  agent  "of  such  condition  so  found,  and 
such  owner,  proprietor  or  agent  shall  forth- 
with comply  with  the  provisions  of  this  act 
unless  otherwise  herein  provided."  An  In- 
spection of  the  hotel  was  made  in  1915,  and 
disclosed  that  it  was  of  snch  dze  and  dtiar- 
acter  that  two  standplpes  were  required  by 
the  statute,  and  that  only  one  had  been  sup- 
plied. Notice  to  this  effect  was  given  to  de- 
fendant By  means  of  a  sheet  of  carbon  pa- 
per the  notice  was  prepared  in  duplicate  and 
one  copy  was  served  upon  defendant  and  the 
carbon  copy  was  retained  by  the  inspector  as 
a  part  of  his  records.  At  the  trial  it  appear- 
ed that  the  notice  as  served  upon  defendant 
stated  that  If  an  outside  standpipe  were  pro- 
vided it  should  be  "located  on  the  outside  of 
the  wall  near  freight  elevator,"  and  that  the 
inspector  bad  subsequently  erased  the  words 
"near  freight  elevator"  from  the  carbon  copy 
retained  by  blm.  In  explanation  of  the  In- 
sertion and  subsequent  erasure  of  these 
words,  the  Inspector  was  permitted  to  testify 
that  he  Inserted  them  for  the  reason  that,  if 
the  pipe  was  located  at  that  place,  the  Are 
escape  already  constructed  would  serve  as 
the  metallic  ladder  required  by  the  statute, 
and  would  save  the  exitense  of  constructing 
a  new  metallic  ladder ;  that  In  a  conversation 
with  defendant  defendant  objected  to  this 
location ;  and  that  he  told  defendant  to  place 
it  where  he  pleased,  and  afterwards  erased 
those  words  from  his  own  copy  of  the  notice. 
Defendant  insists  that  the  admission  of  this 
testimony  was  error.  We  cannot  so  hold.  It 
was  proper  to  explain  the  erasure,  and  the 
erased  words  were  merely  surplusage.  The 
statute  imposed  no  duty  upon  the  Inspector 
to  determine  where  the  standpipe  should  be 
placed,  but  left  that  duty  resting  upon  de- 
fendant; and  the  erased  words  should  have 
been  disregarded  in  any  event  as  outside  the 
province  of  the  Inspector.  No  prejudice  re- 
sulted to  defendant  •  The  statute  authorizes 
the  inspector  to  grant  an  extension  of  the 
time  for  complying  with  its  requirements. 
Defendant  applied  for  and  obtained  two  or 
more  extensions  but  failed  to  Install  the 
standpipe.  After  the  expiration  of  these  ex- 
tensions, the  Inspector  served  a  new  notice 
upon  him  allowing  him  two  months  thereaft- 
er in  which  to  install  the  standpipe.  This 
notice  contained  no  provision  as  to  the  loca- 
tion of  the  standpipe,  and  the  prosecution 
was  not  commenced  until  after  the  time  to 
comply  with  this  notice  had  expired.  Any 
error  In  the  first  notice  was  cured  by  the  last 
one. 

[4,  6]  Defendant  insists  that  the  court  err- 
ed In  admitting  in  evidence  the  carbon  copy 
of  this  last  notice  retained  by  the  inspector 
for  the  reason  that  the  prosecution  had  not 
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serred  notice  npon  defendant  to  produce  the 
original  delivered  to  him  and  still  In  his  pos- 
session. This  was  a  criminal  prosecution, 
and  defendant  could  not  be  required  to  pro- 
duce the  document  In  his  possession  for  the 
purpose  of  being  used  as  evidence  against 
himself.  Under  such  circumstances,  we  think 
the  prosecution  should  be  permitted  to  pre- 
sent secondary  evidence  of  the  contents  of 
the  document  without  serving  notice  upon  the 
defendant  to  produce  the  original.  Showing 
that  the  original  is  in  the  possession  of  the 
defendant  Is  a  sufficient  foundation  for  such 
■  secondary  evidence. 

Some  other  questions  are  raised,  but  do  not 
require  special  mention.  We  find  no  errors 
requiring  a  reversal,  and  the  Judgment  is  af- 
firmed. 


BAXTER  v.  BR.^NDBNBURO. 

(No.  20310   [130].) 

(Supreme  Court  of  Minnesota.    Jane  22,  1917.) 

(SyllahuB  iv  the  Court.) 

1.  Abatement  and  Revival  «=352  —  Bilub 
AND  Notes  <s=23  —  Check  —  Liabilitt  of 
Dbawer— Stjbvival  of  Cause  afteb  Death 
op  Makek. 

Where  a  check  is  given  for  a  valuable  con- 
sideration the  drawer  is  the  principal  debtor, 
and  in  the  event  of  no  funds  in  the  bank  to 
pay  the  check,  he  bccomen  absolutely  liable  to 
a  suit  thereon.  This  obligation  survives  the 
death  of  the  drawer. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  |j|  24S-254;  BiUs  and 
Notes,  Cent.  Dig.  §S  29,  31-33,  38.] 

2.  Bn.i.s  AND  Notes  €=>12,  94(1)— Check— 
Consideration— REcriAL. 

An  outlawed  debt  is  a  good  consideration 
for  a  check.  The  check  need  not  recite  that  such 
is  the  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  I  8.1 

3.  Husband  and  Wife  iO-j11,  254— Bills  and 
Notts  —  Tbtjst  in  Pavob  of  Husband- 
Wife's  Rights — Consideration. 

Where  a  husband  buys  property  and  takes 
title  in  the  name  of  another  with  a  trust  in 
favor  of  himself,  his  wife  has  marital  rights  in 
such  property,  and  her  rights  will  form  sufGcient 
consideration  for  a  check  given  by  the  husband 
to  the  wife  in  recognition  pf  such  rights. 

Sd.  Note. — For  other  cases,  see  Husband  and 
t^ife.  Cent.  Dig.  §S  227,  897-899.] 

4.  Husband  and  Wife  <g=»235(2)— Check- 
Consideration— Question  FOB  JUBY. 

A  check  imports  consideration,  and  where  all 
the  testimony  of  several  witnesses  is  to  the  ef- 
fect that  such  matters  formed  the  consideration 
for  a  check,  the  court  will  not  be  justified  in 
submitting  the  question  of  consideration  to  a 
jury  simply  because  the  holder  of  the  check  at 
one  time  nled  a  proof  of  claim  based  on  the 
check,  which  inferentially  stated  a  consideration 
which  was  in  fact  invalid. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {§  589,  860,  982.] 

6.  Trial  «=>139(1)— Question  fob  Jury. 

The  trial  judge  will  not  be  required  to  sub- 
mit a  case  to  the  jury  if  but  one  verdict  could 
be  allowed  to  stand, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  332,  333,  338-341.] 
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Appeal  from  District  Court,  Otter  TaU 
County;  O.  A.  Nye,  Judge. 

Actioh  by  Emma  O.  Baxter  against  A. 
Brandenburg,  as  executor.  From  a  Judgment 
of  the  district  court,  on  appeal  from  the  pro- 
bate court's  disallowance  of  plaintifTs  claim, 
directing  a  verdict  for  plaintiff,  the  executor 
appeals.    Order  affirmed. 

M.  J.  Daly,  of  Perham,  and  N.  F.  Field,  of 
Fergus  Falls,  for  appellant  Jamea  A. 
Brown,  of  Fergus  Falls,  and  S.  R.  ChUd  and 
Sherman  Child,  both  of  Minneajwlls,  for  re- 
spondent. 

HALLAM,  J.  Luther  L.  Baxter,  for  more 
than  25  years  a  Judge  of  the  district  court  of 
this  state,  died  May  22,  1915.  He  had  been 
married  three  times.  By  his  first  wife  he  had 
one  son,  Chauncey  L.  Baxter.  By  his  second 
wife  he  had  one  daughter.  Bertha  Baxter. 
Plaintiff  was  his  third  wife.  She  has  no  chil- 
dren. 

On  March  3,  1915,  Judge  Baxter  gave  to 
plaintiff  a  check  for  ^,000  on  the  Vergas 
Falls  National  Bank.  He  had  on  deposit  in 
the  bank  $362.68.  The  check  was  sot  paid. 
Neither  party  expected  it  would  be  paid  at 
that  time.  He  later  gave  plaintiff  two  checks 
on  another  bank,  one  for  $400  and  one  for 
$300,  with  not  sufficient  funds  to  meet  them. 

Judge  Baxter's  estate  was  appraised  at 
$23,363.79.  After  probate  proceedings  were 
commenced,  plaintiff  filed «  claim  In  probate 
court  for  $4,700.    The  proof  of  claim  alleged: 

"That  at  the  time  of  his  death,  the  above- 
named  Luther  L.  Baxter  was  Justly  indebted  to 
the  affiant  -in  the  sum  of  forty-seven  hundred 
dollars  ($4,700.00). 

"Said  indebtedness  arose  and  was  incurred  as 
follows : 

"Between  the  1st  day  of  February,  and  the 
8th  day  of  May,  1915,  afBant  H.  Emma  C.  Bax- 
ter, at  the  special  instance  and  request  of  de-  ' 
ceased  performed  work,  labor  and  services  for 
the  deceased.  That  hereto  annexed,  herewith 
filed  and  hereby  made  a  part  heivof  is  a  true 
and  correct  statement  of  the  items  of  such  ac- 
count. That  said  work,  labor  and  services  were 
reasonably  worth  the  sum  of  forty-seven  hundred 
dollars  ($4,700.00)  which  said  deceased  promised 
to  pay  affiant  therefor.  No  part  of  said  sum  has 
been  paid. 

"Deceased  on  March  S,  1915,  made  and  de- 
livered to  affiant  bis  check  for  the  sura  of  four 
thousand  dollars  ($4,000.00),  and  on  April  3, 
1915,  made  and  delivered  to  affiant  his  check 
for  the  sum  of  four  hundred  dollars  ($400.00), 
and  on  May  8, 1916,  made  and  delivered  to  affiant 
his  check  for  the  sum  of  three  hundred  dollars 
($300.00).  Copies  of  all  three  of  said  checks 
are  hereto  attached,  marked  'Exhibit  1,'  'Exhibit 
2,'  and  'Exhibit  8,'  respectively,  and  are  hereby 
made  a  part  hereof.  No  part  thereof  has  been 
paid. 

"There  is  now  due  and  owing  to  affiant  H. 
Emma  C.  Baxter  on  account  thereof  from  the 
estate  of  said  deceased,  the  sum  of  forty-seven 
hundred  dollars  ($4,700.00),  with  interest  on  $4,- 
000.00  since  March  3,  1915,  on  four  hundred 
($400.00)  since  April  3,  1915,  and  on  three 
hundred  dollars  ($300.00)  shioe  May  8,  1915." 

Attached  to  the  proof  of  dalm  were  the 
checks  as  Exhibits  1,  2,  and  3,  and  Exhibit  3a 

as  follows: 
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"Emma  O.  Baxter,  Dr.,  in  Aceoant  with  tbe 
Eatate  of  IJather  L.  Baxter,  Deceased. 

'To  services  for  one  year  and  three  months  at 
the  agreed  price  and  reasonable  value  of  $4,- 
700.00." 

The  probate  conrt  disallowed  the  claim  In 
toto.  On  appeal  to  the  district  court,  iasues 
were  framed,  no  claim  was  made  except  on 
the  checks,  and  no  atatement  was  made  as 
to  their  consideration.  Tlte  coiirt  directed 
a  verdict  for  tlie  plaintlfC  for  the  amount  of 
the  $4,000  cheek.    The  executor  appeals. 

There  is  no  doubt  that  Judge  Baxter  gave 
to  his  wife  this  $4,000  check,  and  that  when 
he  did  so,  he  expected  it  to  be  effective.  He 
was  an  Invalid  at  the  time,  but  there  is  no 
evidence  that  he  was  not  competent  to  trans- 
act this  business,  nor  Is  there  any  evidence 
that  he  was  «abjected  to  any  duress  or  xmdne 
influence. 

[1]  I.  Where  a  c1ie<^  Is  glvra  for  a  valu- 
able consideration,  the  drawer  is  the  pcind- 
pal  det>t<Hr  (Daniel,  Neg.  Inst,  f  1587),  and  in 
the  event  of  no  funds  in  the  l>ank  to  pay  the 
check,  he  becomes  absolutely  liable  to  a  suit 
thereon  (Spink  Sa  K.  Drug  Oo.  v.  Ryan  Drug 
Co.,  72  Minn.  178,  75  N.  W.  18,  71  Am.  St 
Rep.  477 ;  Beauregard  v.  Knowlton,  156  Masa 
395,  81  N.  E.  389;  Carson. &  Oo..v.  Plncher, 
138  Mich.  606,  101  X.  W.  844;  BeU  v.  Alex- 
ander, 21  Gtat,  [Va.]  1,  6). 

It  is  clear  without  argument  that  sncb  an 
obligation  mast  survive  the  death  of  the 
drawer  of  the  check. 

[2}  2.  The  one  olaim  is  that  this  dieck  was 
without  consideration.  On  this  point  plaintiff 
testified  as  follows: 

"It  was  to  pay  me  for  money  that  I  loaned 
Mr.  Baxter  wh»i  we  wer«  first. married  and  to 
compensate  me  for  my  third  in  the  property  that 
he  transferred  to  his  daughter  regardless  of  my 
marriage  rights." 

In  fact,  $300  was  loaned  in  1882  and  $200 
in  1885.  These  old  debts,  though  outlawed, 
formed  a  sufficient  consideration  for  a  check 
for  the  amount  of  them.  7  Cyc.  717;  8  Cor- 
pus Juris,  234.  See  Rogers  v.  Stevenson,  16 
Minn.  68  (Gil.  56);  Higgins  v.  Dale,  28  Minn. 
126,  9  N.  W.  583 ;  Brown  v.  Akeson,  74  Kan. 
301,  86  Pac.  299;  Mulr  v.  Kane,  55  Wash. 
13i,  104  Pac.  153,  26  L.  R.  A.  (N.  S.)  519,  19 
Ann.  Cas.  1180. 

It  was  not  necessary  that  the  check  state 
that  these  debts  formed  any  part  of  the  con- 
sideration. If  a  promise  sued  on  is  a  mere 
promise  to  pay  an  outlawed  debt,  the  debt 
must  be  identified.  Denny  v.  Marrett,  29 
Minn.  361, 13  N.  W.  148;  25  Cyc.  1330;  Whit- 
ney V.  Reese,  11  Minn.  138  (Gil.  87) ;  Smith 
V.  Moulton,  12  Minn.  352  (Gil.  229).  But  this 
rule  does  not  change  the  law  of  negotiable 
instruments.  It  is  not  necessary  that  a  ne- 
gotiable instrument  should  specify  tlie  con- 
sideration tor  which  it  was  given,  whether 
given  for  an  outlawed  debt  or  for  any  other 
consideration. 

[3]  3.  We  are  of  the  opinion  that  the  other 
consideration  mentioned  was  a  sufficient  one. 
The  facts  were  that  in  1890  deceased  bought 


a  house  and  lot  and  piocaied  it  to  be  leased 
to  himself  for  life,  and  tb»  fee  to  be  con- 
veyed without  consldM'ation  to  his  daughter 
Bertha,  then  a  cdUld  12  years  old.  In  1905 
he  purchased  a  second  bouse  and  lot  and 
procured  it  to  be  conveyed  to  a  friend,  and 
later  to  his  daughter  Bertha  for  a  nominal 
consideration.  .  Bertha  gave  back  a  power  of 
attorney  to  collect  the  rents  of  the  property 
and  tiun  them  over  to  deceased  during  life. 
These  two  properties  were  worth  $8,000, 

It  is  well  settled  that  a  wife  has  marital 
rights  in  property  purchased  by  her  husband, 
the  title  to  which  is  taken  in  another  In  trust 
for  the  husband.-  Rand  v.  Rand,  l03  Minn. 
5,  114  N.  W.  87;  Smith  v.  Wold,  125  Minn. 
192,  145  N.  W,  1067.  It  foUows  that  after 
the  husband's  decease,  the  widow  has  rights 
in  property  so  taken  and  held.  If  a  claim 
of  that  sort  had  been  made  by  plaintiff,  the 
assertion  of  such  a  claim  would  have  fur- 
nished a  sufficient  basis  and  consideration 
for  a  substantial  oomproinise  and  settlement. 
That  Judge  Baxter  did  not  wait  for  his  wife 
to  assert  a  claim  does  not  minimize  thia  con- 
sideration. These  facts  cohstituted  a  valid 
consideration  for  a  check  given  to  plaintiff 
In  recognition  of  her  marital  rights  in  these 
parcels  of  land. 

[4]  4.  The  only  question  that  gives  us 
trouble  is  the  question  whether  the  case 
should  have  been  submitted  to  the  jury. 

The  only  possible  question  of  fact  to  be 
submitted  was  the  questloh,  not  whether  the 
fticts  mentioned  were  sufBdent  to  make  a 
consideration  for  a  $4,000  check,  but  whether 
the  check  was  in  fact  given  for  such  consid- 
eration. The  executor  claims  they  were  not. 
The  only  tangible  basis  for  this  claim  is  the 
fftct  that  plaintiff  made  the  proof  of  claim 
above  quoted,  In  which  it  is  said  she  alleged 
the  consideration  to  be  personal  services  ren- 
dered by  plaintiff,  and  there  were  in  fact  no 
services  which  would  form  a  consideration 
for  this  check. 

Plaintiff  is  not  estopped  by  her  proof  of 
claim-any  more  than  she  would  have  been  by 
a  pleading  which  was  later  amended.  Snch 
a  pleading  is  not  conclusive  against  the  par- 
ty by  whom  it  is  interposed.  Vogel  v.  Os- 
borne, 32  Minn.  167,  20  N.  W.  129;  Reeves  & 
Ck).  V.  Cress,  80  Minn.  466,  83  N.  W.  443; 
Steams  v.  Kennedy,  94  Minn.  439,  444, 103  N. 
W.  212. 

The  proof  of  claim  was  admissible  as  evi- 
dence impeaching  that  given  by  plaintiff. 
Hawkins  v.  Sauby,  48  Minn.  69,  50  N.  W. 
1015;  Anderson  v.  liUJengren,  60  Minn.  3,  52 
N.  W.  219.  But  the  consideration  of  this 
check  was  proven  by  evidence  other  than 
that  of  plaintiff.  The  check  is  "a  species  of 
bin  of  exchange."  (Spink  &  K.  Drug  Co.  v. 
Ryan  Drug  Co.,  72  Minn.  178,  75  N.  W.  18, 
71  Am.  St  Rep. -477),  and  itself  imported  a 
consideration.  (G.  S.  1918,  J  583(8;  Wasgatt 
v.  First  Nat  Bank,  117  Minn.  9,  134  N.  W. 
224,  43  L.  R.  A.  [N.  S.1 109,  Ann.  Cas.  1913D, 
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416).  Two  wltnessBB  teetlfled  tbat  Jadge 
Baxter  told  them  he  had  given  this  check  to 
settle  "a  kind  of  dower"  Interest  In  these 
pieces  of  property.  If  the  credit  of  plalnturs 
testimony  were  wholly  destroyed,  still,  the 
court,  In  view  of  the  presumpUon  of  consid- 
eration and  the  uncontradicted  evidence  of 
these  witnesses,  would  have  been  obliged,  to 
direct  a  verdict  for  plalntllf. 

Sometimes,  a  previous  admission  by  a  party 
may  be  effective,  not  only  to  Impeach  and 
destroy  his  own  testimony,  but  to  raise  an 
issue,  notwithstanding  the  testimony  of  oth- 
er witnesses  otherwise  undisputed.  We  have 
given  this  phase  of  this  case  due  considera- 
tion. The  proof  of  claim  does  not,  in  terms, 
purport  to  state  the  consideration  for  the 
check.  That  it  was  given  for  services  only, 
appears  only  inferentlally  from  the  fact  that 
all  the  checks  aggregate  the  amount  alleged 
as  the  value  of  the  services  and  that  only 
once  that  amount  is  claimed.  If  It  had  been 
necessaiy  to  state  In  the  proof  of  claim  the 
consideration  for  the  checks,  it  would  only 
be  by  a  very  liberal  construction  that  we 
could  hold  that  a  consideration  was  express- 
ed. The  allegations  of  the  proof  of  claim 
are  about  as  consistent  with  a  purpose  to 
state  two  causes  of  action  as  one. 

[6]  5.  We  are  of  the  opinion  that  a  verdict 
predicated  on  the  theory  that  the  $4,000 
check  was  given  In  consideration  of  services 
could  not  be  sustained.  It  may  be  that  it 
cannot  be  said  that  there  Is  not  a  sdntlUa 
of  evidence  to  that  effect,  but  for  the  reasons 
stated,  we  think  there  is  not  enough  basis 
for  such  a  contention  to  warrant  our  setting 
aside  the  Judgment  directed  by  the  court  If 
the  Judge  could  not  permit  a  verdict  against 
the  plaintlCC  to  stand,  he  should  not  be  re- 
quired to  submit  the  case  to  the  Jury  with 
the  fuU  consciousness  tbat  If  an  adverse 
verdict  Is  rendered  he  will  be  obliged  to  set 
It  aside.  Giermann  v.  St  Paul,  M.  &  M.  By. 
Co.,  42  Minn.  6,  43  N.  W.  483 ;  Krenz  v.  Lee, 
104  Minn.  465,  116  N.  W.  332;  Webber  v. 
Axtell,  110  Minn.  52,  124  N.  W.  463.    . 

Order  afltoned. 


STATE  y.  WOODS.     (Na  20453  [2381.) 
(Supreme  Court  of  Minnesota.    June  20,  1917.7 

(SyUabu*  ly  ihe  Court.) 

Vagranct  i8=>3  —  CoNvicmow  —  Suiticikwot 

OF  Evidence. 
Defendant  waa  convicted  of  violation  of  the 
so-called  vafcrancy  ordinance  of  the  city  of  Min- 
neapolis.    The  evidence  is  sufficient  to  sustain 
the  verdict 

[Ed.  Note.— For  other  cases,  see  Vagrancs 
Cent  Dig.  {  3.] 

Appeal  from  Municipal  Oburt  of  Minne- 
apolis;   E.  A.  Montgomery,  Judge. 

Ed  Woods  was  convicted  of  the  violation 
of  the  so-called  vagrancy  ordinance  of  the 


cU7  of  MlnneapoUa;  and  be  appeals.    Judg- 
ment affirmed. 

William  J.  Qnlnn,  of  St  Paul,  for  appe- 
lant C.  D.  Gonid,  John  T.  O'Donnell,  and 
Thomas  Kilbride,  all  at  Minneapolis,  for  the 
State; 

HATiTiAM,  J.  Defendant  was  convicted  in 
the  municipal  court  of  the  dty  of  Minne- 
apolis of  violation  .of  the  so-called  vagrancy 
ordinance  and  was  sentenced  to  serve  90 
days  In  the  workhouse.    Defendant  appeals. 

The  charge,  stripped  of  legal  verbiage,  is 
that  on  February  6,  1917,  defendant  (1)  was 
without  any  visible  means  of  support;  (2) 
ttiat  he  lived  Idly  without  lawful  employ- 
ment, and  (3)  wandered  about  the  streets  of 
the  dty,  (4)  not  having  any  known  place  of 
residence;  (6)  that  he  was  found  traveling 
about  the  dty  begging;  (6)  was  loitering 
about  saloons,  gambling  resorts,  and  houses 
of  lU  fame,  without  giving  a  good  account  of 
himself,  contrary  to  an  ordinance  of  the  dty. 
The  ordinance  makes  each  of  audi  acts  a  mis- 
demeanor. No  objection  is  raised  to  the 
validity  of  the  ordinance.  The  objection 
made  on  this  appeal  Is  that  the  evidence  does 
not  sustain  a  omvlctlon  on  any  one  of  the 
charges  made. 

A  witness  named  London  testified  as  fol- 
lows: He  saw  defendant  at  about  5:20  p.  m. 
February  6th  at  the  busy  corner  of  Sixth 
street  and  Henn^ln  avenue  in  Minneapolis. 
Defendant  had  a  oompani<m  with  him.  A 
street  car  stopped  to  take  on  passengers. 
A  large  crowd,  probably  20  people,  were 
waiting  to  board  the  car,  and  when  the  car 
stopped  they  did  do  so.  Others  were  alight- 
ing from  the  car.  Defendant  and  his  com- 
panion were  within  the  safety  zone;  that  is, 
within  the  ropes  that  protect  passengers 
boarding  and  alighting.  Defendant  crowded 
against  the  passengers,  who  were  bokrdlng 
the  car,  and  put  his  hand  under  the  coats  of 
some  of  them.  He  did  not  attempt  to  board 
the  car,  and  after  the  gates  were  dosed  he 
moved  back.  As  he  did  so,  he  said  to  his  com- 
panion, "Did  you  get  anything  yourself?"  and 
as  they  waited  by  the  safety  ropes  he  further 
said,  "Walt  and  we  wlU  get  another  one." 
A  police  officer  approadied,  and  defendant 
and  his  companion  walked  away  and  s^aratr 
ed.  The  officer  followed  defendant  and  he 
walked  briskly  away.  Police  officers  testified 
that  when  arrested,  defendant  claimed  to 
be  employed  in  St  PauL  He  gave  conflicting 
stories  as  to  his  employment  To  one  police 
officer  he  said  he  had  worked  in  a  hotel  for 
a  year,  but  did  not  know  the  name  of  the 
proprietor,  said  he  was  in  Minneapolis  alone, 
later  admitted  he  was  not  working,  said  "Tou 
know  what  my  racket  is,",  said  he  was  In 
Minneapolis  with  two  certain  noted  pidc- 
pockets.  He  had  on  his  person  $70,  dis- 
tributed in  -four  pockets.  He  claimed  on  the 
stand  he  had  saved  this  out  of  a  salary  of 
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$12  a  week.  On  the  stand  he  farther  testl- 
8ed  tbat  he  came  from  St  Paul  to  Minne- 
apolis; that  he  was  going  to  a  cleaning  es- 
tablishment near  Tenth  street  and  Hennepin 
arenue  to  see  about  an  overcoat  he  had  left 
there  last  fall  and  had  been  unable  to  get 
back;  that  he  bad  been  in  communication 
with  the  establishment  right  along,  but  did 
not  know  the  name  of  the  proprietor  or  of 
any  one  connected  with  it;  that  he  came 
from  St  Paul  to  Minneapolis  alone,  and  saw 
no  cue  while  in  Minneapolis ;  that  be  got  ofC 
bis  car  at  Fifth  and  Hennepin,  walked  down 
Hennepin  to  Washington  avenue,  looking  in 
all  the  shop  windows  on  his  way;  that  he 
stopped  20  or  25  minutes  on  Washington 
avenue,  walked  back  as  far  as  Seventh  street, 
and  then  concluded  it  was  too  late  to  go  to 
Tenth  and  Hennepin  for  his  overcoat,  yet  he 
was  not  due  In  St  Paul  until  7  o'clock,  and 
he  could  make  the  trip  im  half  the  interven- 
ing time. 

Defendant  was  not  guilty  of  all  of  the 
charges  made  against  him,  but  it  seems  rea- 
sonably clear  that  the  evidence  is  sufficient 
to  sustain  a  finding  that  defendant  was  liv- 
ing Idly,  without  lawful  employment,  and 
was  wandering  about  the  streets  of  the  city, 
not  having  any  known  place  of  residence  or 
abode,  without  giving  a  good  account  of  bis 
conduct 

The  judgment  of  the  municipal  court 
should  be  affirmed. 


KENNEDY  v.  WEBSTER.    (No.  20428  [224].) 
(Snpreme  Coort  of  Minnesota.    June  29,  1017.) 

(BvOabtu  ly  the  Oowt.) 

1.  HtmiCtlFAI.    COBPOEATIORB    9s>706(Q— Op- 
EBATION  OF  AtTTOKOBIXa— PeBSONAI.  iNJtTBT 

— Nbouoence, 
A  boy  11  years  old  riding  on  a  Mcyde  was 
injnred  by  collision  with  an  automobile  at  a 
street  intersection.  The  evidence  is  that  the 
iof  eroHsed  in  front  of  the  automobile.  The 
dnTer  of  the  automobile  did  not  see  him  and 
there  is  evidence  that  the  automobile  suddenly 
■acreased  speed  while  the  boy  was  passing  in 
front  of  it  U^d,  there  was  evidence  tbat  the 
drirer  of  the  automobile  was  negligent 

[Ed.  Note.— For  other  cases,  see  Municipfd 
Corporations,  Cent  Dig.  1 151S.J 

2.  UURICIPAI,    CORFORATIONB    «=3706(3)— OP- 
ERATION OF  Atttouobile— Pebsonai.  Injxtbt 

— BUBDEH  OF  PBOOF— CONTBIBCTOBY  NXQLI- 
OERCX. 

The  bnideD  of  proof  of  craitributory  negli- 
genee  was  upon  the  defendant  Contributory 
nejligence  was  not  conclusively  proven. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IHg.  J  1518.] 

Appeal  from  District  Ooart,  Bamsey  Coun- 
ty; Hugo  O.  Hanft,  Jndge. 

Action  by  Thomas  J.  Kennedy,  as  father 
of  Le  Boy  Kennedy,  against  Annie  Webster. 
Jadgment  for  idatntUf,  and  defendant  ap- 
peals.   Afllrmed. 


Arthar  W.  Snmmerfleld  and  Hiram  D. 
Frankd,  both  of  St  Paul,  for  appelant 
Douglas,  Kennedy  &  Kennedy,  of  St  Paul,  for 
respondent 

HALLAM,  J.  Le  Roy  Kennedy,  while  rid- 
ing a  bicycle,  was  Injured  in  a  collision  with 
defendant's  automobile.  The  accident  oc- 
curred at  about  5:30  o'clock  p.  m.  June  9, 
1016. 

Summit  avenue  in  St  Paul  is  a  much-fre- 
quented thoroughfare.  Oakland  avenue  in- 
tersects it  from  the  south,  but  Oakland  ends 
at  Summit  About  60  feet  east  of  this  in- 
tersection, Kent  street  Intersects  Sununlt  ave- 
nue from  the  north.  Kent  street  also  ends 
at  Sununlt  A  traffic  officer  Is  stationed  at 
Oakland  and  Summit  Le  Roy  was  riding 
east  on  Summit  He  intended  to  turn  up 
Kent.  Coming  to  the  intersection  of  Oak- 
land the  traffic  officer  told  him  to  stop,  and 
he  stopped.  When  the  officer  signaled  him 
to  go  on,  he  went  on  across  Oakland,  keeping 
to  the  right  as  be  should.  After  passing  the 
policeman  he  turned  toward  Kent  street 
There  is  no  evidence  as  to  Just  when  he  com- 
menced to  turn.  Defendant's  automobile,  in 
charge  of  her  daughter,  was  traveling  west 
on  Summit  on  the  right  side  of  the  street 
and  at  a  moderate  rate  of  speed.  Le  Roy 
pasfjed  in  front  of  the  automobile  and  had 
almost  cleared  its  path  when  the  automobile, 
as  one  boy  put  it,  "bit  blm  in  the  back  of 
the  bicycle."  The  driver  of  the  automobile 
did  not  see  blm  at  all,  There  Is  evidence 
that  the  speed  of  the  automobile  suddenly 
Increased  as  Le  Roy  was  passing  in  front 
of  It.  The  Jury  found  for  plaintiff.  Defend- 
ant appealed. 

Plaintiff  contends  that  the  driver  of  the 
automobile  was  negligent  and  that  Le  Roy 
used  due  care.  The  Jury  so  found  and  the 
question  Is  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict 

[1]  1.  There  Is  evidence  from  which  the 
Jury  might  find  that  the  driver  of  the  au- 
tomobile was  ne^lgent  She  did  not  see 
the  boy,  yet  he  was  in  plain  sight  crossing 
her  path.  The  Jury  might  find  that  she  was 
not  keeping  a  prefer  lookout  at  this  busy 
place.  She  was  not  traveling  at  an  ex<^8- 
slve  rate  of  speed,  but  to  suddenly  increase 
speed  under  the  conditions  existing  might 
well  be  thought  a  negligent  act 

[2]  2.  We  think  the  question  of  the  boy's 
negligence  was  one  of  fact  for  the  Jury.  He 
was  11  years  old  and  was  on  a  busy  street 
at  a  busy  boar  of  the  day,  but  we  cannot 
say  that  every  boy  of  this  age  must  keep 
off  this  street  with  bis  bicycle  at  this  hour 
or  that  he  is  negligent  as  a  matter  of  law 
If  be  does  not  do  so.  He  had  not  long 
owned  a  bicycle,  but  he  said  he  "rode  the 
boys'  all  the  time."  There  is  no  doubt  that 
he  could  ride  well  enough.  The  evidence 
does  not  suggest  that  he  did  not  ride  well  on 
this  occasion. 
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Le  Roy  saw  the  automobile  coming.  We 
canifot  Bay  that  he  was  certainly  negligent 
In  not  seeing  It  sooner.  Stallman  v.  Shea, 
09  Minn.  422,  109  N.  W.  824.  Miere  were 
many  things  to  look  out  tor  at  this  busy 
comer. 

Defendant  contends  that  lie  Roy,  in  turn- 
ing from  Summit  to  Kent,  passed  to  the  left 
of  the  center  of  the  intersection  of  those 
streets  and  that  in  so  doing  he  violated  the 
low  of  the  road  (G.  S.  1913,  i  2634)  and  was 
negligent  The  burden  of  proof  of  any  and 
all  acts  of  contributory  negligence  was  upon 
the  defendant  and  the  Jury's  verdict  that 
there  was  no  negligence  should  not  be  set 
aside  unless  the  evidence  of  contributory  neg- 
ligence was  conclusive.  We  need  not  consid- 
er the  question  whether  a  violation  of  this 
statute  In  passing  to  the  left  of  the  center 
of  the  intersection  would  be  conclusive  of 
contributory  negligence.  See  Day  v.  Duluth 
Street  Ry.  Co.,  121  Minn.  445,  141  N.  W.  705; 
Schaar  v.  Conforth,  128  Minn.  460,  151  N. 
W.  276,  for  the  evidence  is  by  no  means 
conclusive  that  Le  Roy  did  pass  to  the  left 
of  the  center  of  the  intersection.  There  Is 
no  direct  evidence  that  he  did  so,  and  no 
ground  for  contention  that  he  did  so,  except 
as  We  may  so  infer  from  the  fact  that  as 
he  approached  the  north  side  of  Summit 
avenue  he  was  headed  for  the  west  or  left 
side  of  Kent  street.  This  Is  not  conclusive 
evidence  that  he  did  not  pass  to  the  right 
of  the  center  of  the  intersection.  After  he 
passed  the  center  of  the  intersection,  his 
course  was  governed,  not  by  the  statutory 
law  of  the  road,  but  by  common-law  rules  of 
ordinary  care.  See  Lyford  v.  Jacob  Schmidt 
Brewing  Co.,  110  Minn.  158,  124  N.  W.  831. 
Where  he  might  have  traveled  on  Kent  street 
Is  not  a  consideration  of  controlling  imijort- 
ance.  He  did  not  meet  or  pass  defendant's 
automobile  on  Kent  street  nor  did  he  reach 
Kent  street  at  all.  The  question  of  his  neg- 
ligence was  a  question  of  fact  for  the  Jury. 

Order  affirmed. 


DTJLTTTH  LOG  CO.  v.  PULPWOOD  CO. 
(No.  20355  [187].) 

(Supreme  Court  of  Minnesota.    Jime  29,  1817.) 

{SyllaluB  by  the  Court.) 

CoBPOBATioNS  ■S=3G42(1),  668(15)  —  Fobkion 
CoatoKATioN— Sebvick  on  Aobnt— "Doing 
Business  in  the  State." 
Where  a  foreign  corporation  sends  its  agent 
or  representative  into  this  state  to  solicit  the 
sale  5f  pulpwood  to  it,  to  be  delivered  in  this 
state,  and  he  procures  contracts  therefor  signed 
by  the  seller  of  such  pulpwood;  and  then  for- 
wards them  to  such  corporation  for  its  signa- 
ture, it  is  "doing  business  in  this  state,"   and 
the  service  of  a  summons  upon  such  agent  with- 
in this  state  is  a  valid  service  upon  the  corpo- 
ration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  2520,  2521,  2626.] 


Appeal  from  District  Court,  St.  Louis 
County ; '  Hert>ert  A.  Dancer,  Judge. 

Action  by  the  Duluth  Log  Company  agalnat 
the  Pulpwood  Company.  Defendant's  motion 
to  set  aside  the  service  on  its  employ^  grant- 
ed, and  plaintift  appeals.    Order  reversed. 

Baldwin,  Baldwin  &  Holmes,  of  Duluth, 
for  appellant.  H.  O.  Gearhart,  of  Duluth, 
for  respondent. 

QUINN,  J.  Action  to  recover  damages  for 
breach  of  contract.  The  summons  and  com- 
plaint were  served  upon  one  Charles  O.  Fos- 
ter, an  employ^  of  defendant  at  Duluth,  In 
this  state,  on  December  9,  1916.  Defendant 
appeared  specially  and  moved  to  set  aside  the 
service  upon  the  grounds  and  for  the  reasons 
following:  (1)  Because  defendant  is  not  en- 
gaged in  and  does  not  transact  business  in 
this  state;  and  (2)-  because  Foster  was  not  an 
agent  of  defendant  This  motion  was  grant- 
ed by  the  district  court,  and  plaintiff  ap- 
pealed. 

The  plaintiff  is  a  Minnesota  corporation 
with  its  principal  place  of  business  in  this 
state.  Defendant  Is  a  foreign  corporation 
engaged  in  the  purchase  and  manufacture  of 
pulpwood,  with  its  principal  place  of  business 
in  Appleton,  in  the  state  of  Wisconsin.  In 
December,  1910,  plaintiff  entered  Into  a  con- 
tract with  defendant  for  the  sale  and  deliv- 
ery f.  o.  b.  cars  at  Duluth,  Minn.,  of  not  less 
than  20,000  nor  more  than  30,000  cords  of 
pulpwood.  Plaintiff,  as  appears  from  the 
showing,  delivered  19  cars  thereof,  when  de- 
fendant refused,  to  receive  or  pay  for  any 
more,  and  this  action  is  brought  to  recover 
damages  for  the  alleged  breach  of  that  con- 
tract. 

On  December  9,  1916,  Foster,  upon  whom 
service  had  been  made,  was  in  the  employ  of 
defendant,  and  his  duties  were  to  solicit 
throughout  Northern  Minnesota  and  Wiscon- 
sin sales  of  pulpwood  to  defendant  at  prices 
fixed  by  it,  to  fill  out  blank  contracts  of  sale 
between  the  sellers  and  defendant  to  procure 
the  sellers'  signatures  thereto,  and  then  to 
forward  the  same  to  defendant  at  Its  office 
In  Appleton  for  approval  and  signature. 
These  contracts  all  provided  for  the  delivery 
of  the  wood  f.  o.  b.  ears  at  Duluth,  Minn. 
Defendant  has  been  engaged  in  this  business 
conducted  in  a  aimiiar  manner  and  upon  a 
large  scale  for  several  years.  Foster  had 
been  So  engaged  for  a  considerable  time  when 
the  summons  and  cMnplalnt  was  served,  and 
others  before  him  had  been  rendering  Uke 
service  to  defendant  Foster  received  a  sal- 
ary of  $150  per  month  and  traveling  exi)ens- 
es.  It  was  his  duty  to  procure  these  con- 
tracts for  defendant  He  did  so,  and  then 
forwarded  them  to  defendant's  home  <^ce. 
Such  contracts  were  enforceable  against  the 
seller  upon  behag  signed  by  defendant  and 
the  material  so  purchased  In  Minnesota  was 
to  be  delivered  to  the  defendant  In  Minnesota. 
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Defendant  taaa  no  oflSce  or  place  of  business 
and  no  agent  for  the  acceptance  of  service  of 
processes  in  Minnesota,  and  has  In  no  man- 
ner compiled  with  the  laws  of  this  state  reg- 
ulating the  doing  of  business  herein  by  for- 
eign corporations.  We  think,  under  the  hold- 
ing In  Fond  da  Lac  Cheese  &  Batter  Co.  t. 
Bennlngsen  Produce  Co.,  141  Wis.  70,  123  N. 
W.  640,  and  Hagerty  v.  National  Fur  &  Tan- 
ning Co^  182  N.  W.  1068,  that  defendant  was 
dctog  business  within  the  state  of  Minnesota, 
and  that  the  service  upon  Foster  was  a  ralld 
servloe  upon  defendant. 
The  order  appealed  from  Is  reversed. 


KADIKQ  V.  WATERS  et  al.    (No.  20376  [194].) 
(Supreme  Court  of  Minnesota.    June  29,  1917.) 

(Byllaiua  by  the  Court.) 

L  Recetvebb  ^=9  180— PaoGESs— Statute. 

Receivers  of  a  foreign  railroad  corporation 
ire  not  subject  to  the  jurisdiction  of  the  courts 
of  this  state,  by  the  service  of  the  summons  in 
the  manner  provided  by  subdivision  3  of  sec- 
tion 7735,  Gen.  St.  1913,  where  the  cause  of  ac- 
tion arose  out  of  a  transaction  had  with  the  re- 
ceiTers  in  another  state,  and  the  railroad  line  in 
their  control  does  not  extend  into  this  state  and 
is  not  operated  therein.  Ihlan  v.  O.,  R.  I.  & 
P.  Ry.,  163  N.  W.  — ,  recenUy  filed,  distin- 
guished. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {  358.] 

2.  Receivebs    €=>180 — Process  —  Sebvice  — 

Statute. 
The  receivers  are  natural  persons,  and  the 
method  of  service  upon  them  is  that  prescribed 
by  Gen.  St  1913.  {  7732. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  $  358.] 

Appeal  from  District  Court,  Hennepin 
County ;  Daniel  Fish,  Judge. 

Action  by  J.  F.  Kadlng  against  Dudley  EI 
Waters  and  others,  receivers  of.  the  Fere 
Marquette  Railroad  Company.  Defendants' 
motion  to  set  aside  the  service  denied,  and 
they  api)cal.    Order  reversed. 

Arthur  C.  Erdall,  of  Minneapolis,  for  appel- 
lants. Earl  J.  Frlsbee  and  John  P.  Devaney, 
both  of  Minneapolis,  for  respondent. 

BROWN,  C.  J.  This  action  was  brought 
to  recover  damages  for  the  alleged  negligence 
OD  the  part  of  defendants,  receivers  of  the 
Pere  Marquette  Railroad  Company,  In  the 
transportation  of  certain  fruit  delivered  to 
them  for  shipment  from  Benton  Harbor  In 
the  state  of  Michigan,  to  points  In  this  state. 
The  railroad  company  Is  a  Michigan  corpora- 
tion, and  Is  being  operated  by  defendants  as 
receivers  tinder  appointment  by  the  federal 
court  of  the  district  of  that  state.  The  sum- 
mons was  served  upon  one  of  their  soll<at- 
log  agents  then  present  In  this  stata  The 
defraidants  appeared  specially  and  moved  for 
an  order  setting  the  service  aside  on  the 
(round  that  It  was  unauthorized  by  law  and 
confers  no  Jurisdiction  upon  the  court.  The 
motion  was  denied,  and  defendants  appealed. 


[1, 2]  We  think  and  so  hold  that  the  mo- 
tlcai  should  have  been  granted.  The  railroad 
company  of  which  defendants  are  receivers 
Is  not  a  party  to  the  action.  Defendants  are 
natural  persons  and  are  not  deprived  of  that 
character  by  the  fact  that  they  are  the  official 
agents  or  officers  of  the  federal  court,  and  act- 
ing for  It  In  the  capacity  of  receivers  of  the 
railroad  company.  If  they  are  liable  to  suit 
In  this  state  at  all,  upon  the  cause  of  action 
set  forth  In  the  complaint.  Jurisdiction  must 
be  acquired  over  them  in  the  manner  pointed 
out  by  section  7732,  O.  S.  1913.  That  statute 
provides  for  a  personal  service  within  this 
state.  There  was  no  such  service  in  this  case, 
though  there  was  a  service  under  section 
7735,  subd.  3,  relating  to  foreign  corporations. 
That  statute  can  have  no  appllcatloa.  As 
stated  the  railroad  company  is  not  a  party 
to  the  action,  the  suit  is  against  the  receivers 
upon  a  transaction  had  with  them,  and  the 
sei'vlce  of  the  summons  was  upon  their  agent 
and  not  an  agent  of  the  company.  They 
are  not  residents  of  the  state,  and  therefore 
not  subject  to  the  Jurisdictton  of  our  courts 
by  the  service  of  process  upon  an  agent, 
though  the  agent  be  within  the  state  in  the 
transaction  of  their  business.  Cabanne  v. 
Graf,  87  Minn.  510,  92  N.  W.  461,  59  L.  R.  A. 
735,  94  Am.  St  Rep.  722.  The  case  is  wboUy 
unlllie  that  of  Ihlan  v.  C,  R.  I.  &  P.  By,  Co., 
163  N.  W.  283.  recently  filed,  where  service 
upon  an  agent  of  the  railroad  company,  in 
charge  of  a  station  situated  on  Its  line  of 
road  within  this  state,  was  held  sufficient  to 
confer  jurisdiction,  though  the  railroad  com- 
pany was  under  receivership  proceedings  In 
the  courts  of  the  state  where  it  was  organized. 
In  that  case  the  railroad  company  was  the 
party  defendant,  and  owns  and  operates  a 
line  of  railroad  In  this  state  with  numerous 
resident  agents  having  in  charge  the  manage- 
ment of  Its  affairs  therein.  The  receivers 
were  not  parties  to  the  action,  the  cause  of 
action  arose  before  their  appointment,  and 
they  were  required  thereby  to  prosecute  and 
defend  all  actions  or  suits  by  and  against  the 
company.  In  the  case  at  bar  the  railroad 
ctmpany  is  not  a  party  to  the  action,  and  has 
no  line  of  road  in  this  state.  The  agent  upon 
whom  the  service  was  made  represents  the 
receivers  as  a  soliciting  agent,  and  plalntltC's 
cause  of  action  arises  out  of  a  transaction 
had  with  the  receivers  and  not  with  the  com- 
pany. These  facts  also  distinguish  the  case 
of  Farria  v.  Receivers  of  Richmond  &  DavlUe 
Ry.  Co..  116  N.  0.  600,  20  S.  G.  167,  and  En- 
nest  V.  Pere  Marqoette  Ry.  Ca,  176  Mich. 
398,  142  N.  W.  567,  47  L.  B.  A.  (N.  S.)  179, 
Ann.  Cas.  1915B,  594.  Again,  It  Is  doubtful, 
since  the  receivers  are  agents  and  officers  of 
the  court  appointing  them,  whether  they  may 
exercise  any  authority  beyond  the  Jurisdic- 
tion of  that  court  Booth  v.  Clark,  17  How. 
(U.  S.)  322,  16  L.  Ed.  164;  Great  Western 
Mining  Co.  v.  Harris,  198  U.  S.  561,  25  Sup. 
Ct.  770,  49  U  Ed.  1163.     Minnesota  is  not 
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within  tbe  drcnit  of  the  federal  court  ap- 
pointing defendants  aa  such  receivers,  and 
If  their  antbority  is  limited  to  the  Michigan 
circuit,  It  is  not  clear  that  the  courts  of  this 
state  can  require  them  to  perform  any  of 
ttieir  duties  therein.  We,  however,  only  state 
the  point  without  attempting  to  give  it  fur- 
ther or  decisive  consideration.  Our  dedslcm 
is  predicated  upon  the  ground  tliat  defend- 
ants as  receivers  of  the  railroad  company, 
since  the  cause  of  action  arose  against  them, 
not  in  a  transaction  with  the  company,  and 
no  part  of  the  line  of  the  company  is  wltliln 
this  state,  are  not  subdect  to  the  Jurisdiction 
of  the  courts  of  this  state  by  the  service  of 
the  process  upon  one  of  their  agents  virlthln 
the  state. 
Order  reversed. 


HIOGINS  V.  FARMERS'  STATE  BANE  OF 

CLAREMONT,    (No.  20870  [173].) 
(Supreme  Court  of  Minnesota.    June  29,  1917.) 

(BvUabus  hv  the  Cowrt.) 
MOBTOAOES  «=»38(1)— DxEn   ob   Mobtqaos— 

EVIDKNCB. 

In  an  action  to  have  a  conveyance  in  the 
form  of  a  warranty  deed  declared  a  .mortgage, 
and  to  recover  the  difference  between  the  value 
of  the  land  and  the  amount  owing  on  the  mort- 
gage, the  trial  court  found  for  the  defendant. 
Ueli,  that  the  findings  Ol  the  trial  court  in 
favor  of  the  defendant  were  not  justified  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  108.] 

Appeal  from  District  Court,  Dodge  Coun- 
ty;  Arthur  B.  Childress,  Judge. 

Action  by  Thomas  Hlgglns  against  the 
Farmers'  State  Banlc  of  Claremont  Judg- 
ment for  defendant,  and  plalntiCC  appeals. 
Reversed,  and  new  trial  granted. 

S.  Lk  Fierce,  of  Dodge  Center,  for  appel- 
lant. Oscar  0.  Ronken,  of  Rochester,  for 
respondent 

QUINN,  J.  Action  to  have  a  conveyance 
in  the  form  of  a  warranty  deed  declared  a 
mortgage  and  to  recover  the  difference  be- 
tween the  value  of  the  land  and  the  amount 
owing  on  the  mortgage.  On  the  trial  below 
judgment  was  ordered,  for  defendant,  and 
from  the  judgment  entered,  plaintiff  ap- 
pealed. 

The  facts,  briefly  stated  are  as  follows: 
Defendant  is  a  banking  corporation  doing  a 
graeral  banking  business  at  Claremont,  in 
this  state,  and  during  all  the  time  here  ma- 
terial W.  M.  Harmer  has  been  Its  president 
and  manager.  Plaintiff  was  the  owner  of 
the  land  described  in  the  complaint,  and  on 
September  18,  1905,  his  wife  Joining,  he  ex- 
ecuted a  mortgage  to  the  Union  Central  In- 
surance Company  for  $1,100,  payable  in  ten 
years,  with  interest  at  the  rate  of  6  per  cent 
per  annum.  This  mortgage  was  foreclosed, 
and  on  August  27, 1910,  a  sheriff's  certificate 


of  sale  issued  to  the  mortgagee,  the  amount 
paid  being  $1,382.17.  June  25,  1908,  plain- 
tiff was  bidebted  to  defendant  in  the  sum  of 
$122.60,  for  whldi  amount  he  and  his  wife 
gave  tb^  note  payable  in  three  months, 
with  Interest  at  the  rate  of  10  per  cent,  per 
annum.  September  24,  1908,  plaintiff,  bis 
wife  joining,  executed  to  defendant  an  in- 
strument in  the  form  of  a  warranty  deed 
conveying  tlie  premises  in  question  to  de- 
fendant subject  to  the  mortgage  of  $1,100, 
as  security  for  the  Indebtedness  of  $122.60, 
and  interest  January  6,  1910,  plaintiff  was 
Indebted  to  defendant  in  the  sum  of  $1,362.- 
20,  for  which  amoimt  he  grave  his  note,  pay' 
able  December  7,  1910,  with  interest  at  the 
rate  of  8  per  cent  per  annum,  and  at  the  same 
time  gave  to  defendant  a  note  for  $900  and  a 
chattel  mortgage  on  all  of  bis  personal  prop- 
erty as  collateral  security  to  the  indebtedness 
of  $1,3^.20.  At  that  time  defendant  banlc 
entered  Into  the  contract  for  a  deed  here  in 
question,  thereby  agreeing  to  convey  to  plain- 
tiff the  said  premises  upon  the  payment  to  it 
of  the  indebtedness  therein  referred  to.  Up- 
on the  trial  the  witness  Harmer  testlfled  tbat 
this  contract  was  entered  into  as  additional 
security  to  the  $1,362.20  note,  and  for  no  oth- 
er pnii>oee.  It  is  manifest  that  the  purpose 
was  something  more  than  to  secure  the  pay- 
ment of  that  note.  It  is  stated  In  the  con- 
tract among  other  provisions,  tbat  upon 
plalntifTs  paying  to  defendant  the  sum  of 
$2,462.20  (the  exact  amount  of  the  $1,100 
mortgage  and  the  $1,362.20  note),  with  inters 
est  the  defendant  would  convey  the  premises 
in  question  to  plaintiff,  and  the  plaintiff  tes- 
tlfled that  at  the  time  he  gave  to  defendant 
the  note  for  $1,466.30,  payable  upon  demand, 
it  was  the  understanding  and  the  defendant 
promised  and  agreed  to  furnish  the  money 
and  pay  the  mortgage  indebtedness  to  the 
Union  Central  Insurance  Company  for  him. 
In  this  plaintiff  Is  corroborated  by  the  fact 
that  the  defoidant  charged  him,  at  the  time 
of  procuring  the  assignment  of  the  sheriff's 
certificate,  the  expense  of  telegraphing  there- 
for. 

Plaintiff  was  unable  to  meet  the  payments 
upon  the  indebtedness  referred  to,  and  on 
August  25, 1911,  at  the  suggestion  of  defend- 
ant he  held  a  public  sale  of  his  personal 
property,  Harmer  acting  as  clerk  thereat 
The  sales  totaled  $2,081.60.-  PlolnUff  bid  In 
property  to  the  amount  of  $707,  leaving  ac- 
tual sales  to  the  amount  of  $1,281.60,  of 
which  $1,113.42  was  applied  upon  the  $1362.- 
20  indebtedness,  leaving  a  balance  of  $427.68, 
Including  Interest  On  the  following  day, 
August  26th,  defendant  procured  an  assign- 
ment of  the  sheriff's  certificate  of  sale,  pay- 
ing therefor  the  sum  of  $1,465.10.  December 
16,  1911,  defendant  sold  and  conveyed  the 
premises  in  question  to  one  T.  S.  Sllngerland, 
receiving  therefor  the  sum  of  $4,000,  its  ad- 
mitted value.    At  the  time  of  this  sale  there 
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«-as  unpaid  npon  fhe  indebte<!neas  mentioned 
In  the  contract  for  deed,  $1,030^,  or  $2,060.- 
68  less  than  the  amount  tor  which  the  prem- 
ises were  pold.  No  notice  has  ever  been  serv- 
ed nor  steps  taken  to  foreclose  or  terminate 
the  contract,  as  therein  provided  or  as  re- 
quired by  the  statute.  We  have  examined 
and  considered  the  testimony  In  this  case 
with  care,  and  are  of  the  opinion  that  the 
judgment  appealed  from,  in  so  far  as  it  is 
UicoDslstent  herewith,  is  not  sustained  by  the 
evidence,  and  that  there  should  be  a  new 
tilaL 

The  judgment  appealed  from  is  reversed, 
and  a  new  trial  granted. 


JONES  V.  BLAIR    (No.  20841  [146].) 
(Sapremo  Court  ol  Minnesota.    June  28,  1917.) 

fSylldbui  fty  the  Court.) 

1.  Pbincipal  and  Agent  e=»171(9)— Undis- 
closed Pkinoipai.  —  Ratification  or 
Aokht'8  Contkact— Suit  Aoainbi  0ns  or 
Two  Pobchasehs. 

Plaintiff  gave  a  real  estate  agent  the  "ex- 
clusive sale"  of  certain  lands.  The  agent  made 
a  contract  of  sale,  as  vendor,  with  defendant 
and  another,  as  vendees,  and  received  the  whole 
of  the  purchase  price,  except  what  was  to  be 
paid  in  the  future  upon  a  note  secured  by  pur- 
chase money  mortgage  to  be  delivered  upon  do- 
livery  of  deed  conveying  good  title.  The  agent 
infonned  plaintiff  of  the  sale  and  the  terms 
thereof,  but  remitted  only  $500— leaving  a  bal- 
ance of  $1,897.60  stUl  coming  to  plaintiff  from 
the  $2,500  received  by  the  agent  But  plaintiff 
was  not  aware  that  defendant  had  made  the  full 
down  payment  Subsequently  $300  more  was 
paid  by  the  agent  to  plaintiff.  After  plaintiff 
learned  the  true  facts  concerning  the  payment 
to  the  agent,  he  brought  this  action  agunst  one 
of  the  vendeea,  tins  defendant,  for  specific  per- 
formance of  the  contract  so  made  by  his  agent 
Defendant  counterdaimcd  for  like  rdief .    Held: 

Plaintiff  by  bringing  this  action  adopted  the 
contract  made  by  the  agent  in  his  behaU.  It  is 
the  only  contract  upon  which  an  action  can  be 
based.  He  is  to  be  considered  as  the  undiscloe- 
ed  principal.  No  point  can  now  be  raised  by 
plamtiff  from  the  fact  that  the  contract  had 
two  vendees.  He  elected  to  assert  a  cause  of 
action  against  the  one  only  and  that  one  does 
not  object 

[Ed.  Note.— For  othor  cases,  see  Principal  and 
Agent  Cent  Dig.  |  6C6.1 

2.  PsiNciFAi.  AND  AaxNT  «s»176(2>— Undis- 
closed    PbINCIFAI.      —     KATinCATION     OF 

Agent's  Contilact— Agent's  Misaffbofbi- 

ATION. 

By  bringing  this  action,  to  specifically  en- 
force the  contract  after  full  knowledge  of  what 
this  agent  had  done,  plaintiff  ratified  and  adopt- 
ed bis  acts  in  toto,  and  must  bear  the  loss  aris- 
ing trom  the  agent's  misappropriation  of  part 
of  the  money  paid  by  the  vendee,  even  though 
the  agent  had  no  authority  under  the  written 
contract  of  employment  to  make  a  contract  of 
sale  or  receive  the  purchase  money. 

[EA.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  t  663.] 

Appeal  from  District  Court,  Kanabec  Coun- 
ty; J.  C.  Nethaway,  Judge. 

Action  by  John  P.  J<me8  against  L.  J. 
Blair  for  specific  performance,  with  counter- 
claim by  defendant  for  the  same  relief.    De- 


cree for  defmdant,  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Order 
affirmed  without  prejudice. 

F.  R.  Allen,  of  Olencoe,  and  S.  R.  Child, 
of  Minneapolis,  for  appellant.  John  O.  King 
and  P.  S.  01sen,.both  of  Mora  (B.  L.  McMil- 
lan, of  Princeton,  of  counsel),  for  respondent. 

HOLT,  J.  Action  by  a  vendor  for  specific 
performance,  and  a  counterclaim  for  the 
same  relief  by  the  vendee.  Findings  were 
made  awarding  defendant  a  decree.  From 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. 

The  complaint  alleged  plaintiUFs  owner- 
ship of  240  acres  of  land  in  Kanabec  county ; 
that  while  such   owner  he,   in   September, 

1913,  agreed  to  convey  the  same  to  defend- 
ant for  the  amn  of  $6,802.60,  $500  of  which 
was  then  paid,  $2,042.80  to  be  paid  as  soon 
as  plaintiff  could  furnish  defendant  a  mar- 
ketable title,  and  ttie  balance  of  $34260  to  be 
payable  in  ten  years  with  6  per  cent.  In- 
terest, payable  annually,  to  be  evidenced  by 
defendant's  note  secured  by  a  purchase-mon- 
ey mortgage  on  the  land ;  that  in  December, 

1914,  the  title  of  plaintiff  was  perfected ;  and 
that  plaintiff  has  repeatedly  since  demanded 
the  balance  of  the  cash  payment,  but  that  no 
part  thereof  has  been  paid  except  $300, 
July  7, 1915.  Plaintiff  prays  specific  perform- 
ance; that  the  amount  due  him  from  defmd- 
ant  for  the  purchase  money  be  determined 
and  judgment  therefor  rendered,  which  shall 
constitute  a  first  lien  on  the  premises ;  and 
that  the  land  be  sold  and  the  proceeds  ap- 
plied In  payment  of  the  judgment.  The 
answer  admitted  the  contract,  substantially 
as  set  forth  in  the  complaint,  alleging  the 
payment  of  $2,542.30,  and  that,  after  such 
payment,  defendant  entered  into  possession  of 
the  land,  cleared,  broke,  and  Improved  the 
same,  and  erected  buildings  thereon;  that 
defendant  is  ready  and  willing  to  execute 
and  deliver  the  note  and  mortgage  described 
by  plaintiff  upon  receipt  of  the  deed  from 
him.  Defendant  also  averred  that,  at  the 
time  he  purchased  tills  land  from  plaintiff, 
one  J.  E.  Cravens  was  the  latter's  agent  duly 
authorized  to  sell  the  same  and  receive  for 
for  plaintiff  the  money  paid  thereon;  that 
plaintiff  at  all  times  acknowledged  Cravens 
as  his  agent  for  the  purposes  stated,  ac- 
quiesced in,  and  ratified  all  his  acts.  Defend- 
ant asked  judgment  that  plaintiff  be  ordered 
to  execute  a  deed  to  defendant  conveying 
the  land  to  him  and  for  other  appropriate 
relief.    The  reply  was  a  general  denial. 

[1]  From  what  has  been  stated  It  seems 
plain  that  both  parties  rely  for  a  cause  of 
action  upon  a  subsisting  binding  contract 
between  plaintiff  and  defendant  for  the  sale 
of  the  land  by  the  former  and  its  purchase 
by  the  latter.  There  was  no  contract  other 
than  the  one  made  by  Cravens  in  his  own 
name  as  vendor  to  defendant  and  his  brother 
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as  TMidees.  Tbls  was  In  wrltlngr,  as  was 
also  the  anthority  from  plaintiff  to  3.  B. 
Cravens,  doing  business  as  Cravens  Land 
Company,  giving  "Cravens  Land  Company 
tbe  exclusive  sale  of  the  above-described 
property  until  October  1, 1813."  The  (xmtract 
so  made  by  Cravens,  as  vendor,  must 
therefore  be  held  adopted  and  ratlJBed  by 
plalntlfl  as  the  undisclosed  principal.  That 
tbe  written  contract  varied  from  the  one  al- 
leged In  the  pleadings  In  that  there  was  an- 
other vendee,  defendant's  brother  Carl,  must 
be  considered  waived  by  both  parties.  If 
plaintiff  saw  fit  to  hold  one  vendee  alone  to 
the  bargain,  and  such  vendee  did  not  object, 
tbe  variance  may  be  ignored. 

Tbe  question  then  comes  down  to  this: 
Who  is  in  default  or  refuses  to  perform  this 
contract,  reUed  on  by  both  parties?  The 
terms  of  tbe  contract  are  no  longer  a  matter 
of  contention.  Tliey  were  admitted  to  be 
as  set  forth  in  the  answer  when  the  trial 
began,  except  that, the  interest  on  deferred 
payments  was  payable  annually.  The  court 
found  that  defendant  has  paid  all,  save  what 
was  to  be  evidenced  by  the  note  and  mort- 
gage; that  he  stood  ready  and  willing  to 
deliver  the  note  and  mortgage  as  provided; 
and  that  plaintiff  refused  to  convey.  The 
original  employment  of  Cravens  probably  did 
not  authorize  him  to  make  the  contract  of 
sale  with  Blair  within  the  rule  stated  in 
Jackson  v.  Badger,  35  Minn.  62,  26  N.  W. 
008,  and  Peterson  v.  O'Connor,  106  Minn.  470, 
119  N.  W.  243,  130  Am.  St  Rep.  618.  The 
authority  went  no  further  perhaps  than  to 
find  a  purchaser.  For  the  purposes  of  this 
decision  we  shall  assume  that  tbe  agency  to 
find  a  purchaser  did  not  authorize  Cravens  to 
receive  the  purchase  price.  No  doubt  plain- 
tiff could  have  repudiated  the  sale  and  all  of 
Cravens'  doings  If  he  had  seen  fit  so  to  do 
when  he  discovered  the  true  situation.  But 
this  he  did  not  do.  The  limitations  of  an 
agent's  authority,  under  the  rule  applied  in 
Stillman  v.  Fitzgerald,  37  Minn.  186,  33  N. 
W.  564,  Larson  v.  O'Hnra,  98  Minn.  71,  107 
N.  W.  821.  116  Am.  St.  Bep.  342,  8  Ann.  Cas. 
840,  and  Stein  v.  Walte,  126  Minn.  157,  148 
N.  W.  49,  is  beside  the  question  here.  For, 
as  .stated,  plalntlfTs  cause  of  action  is 
predicated  upon  a  subsisting  contract,  and 
the  only  contract  was  the  one  Cravens  made 
for  plaintiff  with  defendant.  Having  come 
into  court  asking  to  have  this  contract  en- 
forced against  defendant,  he  should  not,  on 
appeal,  be  heard  to  deny  its  existence  or  bind- 
ing force.  Nor  do  we  think  he  is  in  position 
now  to  assert  that  Cravens  had  no  authority 
to  receive  the  payment  of  the  purchase  price 
for  him.  Cravens  made  the  contract  on 
September  2,  1913,  when  defendant  paid  $2,- 
500  thereon.  Three  days  later  Cravens  wrote 
plaintiff  that  he  had  sold  the  farm.  On 
tbe  13th  of  the  same  month,  he  wrote  again 
Inclosing  a  deed  for  plaintiff  to  execute  with 
check  for  $500,  stating  the  balance  of  the 
money  would  be  ready,  and  that  he  would 


see  that  plaintiff  got  his  mon^  and  the  mort- 
gage. He  also  gave  the  exact  piloe  the  land 
was  sold  for,  the  balance  cadi  down  of 
$1,397.60  still  coming  to  plaintiff,  titter  de- 
ducting the  share  he  (Crarois)  was  to  receive 
and  the  note  and  mortgage  at  $3,200  was  to 
be  given.  The  deed  to  defendant  was  execute 
ed  and  the  note  and  mortgage  to  plaintiff; 
but  tiie  instruments  were  not  delivered  on 
account  of  some  difficulty  over  pUlntUTs 
title.  The  defects  therein  were  finally  cored 
by  a  Judgment,  entered  in  December,  1914, 
quieting  the  title.  In  the  meantime  Cravens 
had  used  the  purchase  mon^  he  had  re- 
ceived, and  began  making  excuses  to  gain 
time  to  make  It  up.  He  undoubtedly  tried 
to  mislead  plaintiff,  who  became  impatient 
and  employed  an  attorney.  A  great  deal  of 
correspondence  was  thereupon  had  with  Cra- 
vens. Finally  on  July  7,  1915,  the  attorney 
went  to  Mora,  Cravens'  place  of  business, 
and  a  tentative  adjustment  was  made; 
Cravens  then  assuming  to  act  for  defendant. 
The  agreement  was  expressly  n}gde  subject 
to  the  approval  of  the  parties  hereto.  Cravens 
then  paid  $300  to  plaintiff's  attorney.  This 
sum  was  duly  paid  over  to  plaintiff.  The 
attempted  adjustment  was  sanctioned  by  one 
Olson,  signing  as  attorney  for  defendant. 
When  In  September,  1015,  defendant  learned 
of  the  tentative  adjustment  he  immediately 
informed  plaintiff  and  his  attorney  that  Cra- 
vens was  not  his  agent  and  repudiated  what 
had  been  attempted.  Neither  Cravms  nor 
Olson  had  authority  to  act  for  defendant.  He 
also  informed  plaintiff  of  the  cash  payment 
of  $2,600  to  Cravens  when  the  sale  contract 
was  made  September  2,  1013.  niereafter 
with  complete  knowledge  of  what  the  agent, 
whom  he  had  authorized  to  negotiate  for  a 
sale  of  the  land,  had  done  in  the  prenolses 
said  without  offering  to  restore  the  $800 
he  had.  received  of  defendant's  money,  plain- 
tiff deliberately  elects  to  stand  upon  and 
adopt  the  contract  Cravens  had  made,  as 
seller,  and  brings  this  action  pressing  it  to 
trial  months  after  notice  of  the  situation  and 
opportunity  to  ascertain  tbe  true  facts. 

[2]  Plaintiff  cannot  adopt  in  part  and  re- 
pudiate In  part  the  deal  wliich  Cravens  made. 
The  transaction  Is  not  severable;  it  must 
stand  or  fall  as  an  entirety.  Defendant 
made  no  contract  with  plaintiff,  except  as 
plaintiff  chose  to  step  Into  the  one  Cravens 
made  for  an  undisclosed  principal.  In  Lar- 
son V.  O'Hara,  supra,  the  court  said : 

"The  return  of  the  money  to  the  Odett  &  Ball 
Land  Company  did  not  relieve  her  (defendant) 
from  liabihty  to  the  plaintiff.  Although  they 
wore  without  authority  to  execute  the  contract 
of  sale,  they  represented  her  in  the  negotiations 
with  Larson,  and  until  the  money  was  returned 
to  Larson  it  was  still  in  the  hands  of  her  agents. 
See  Thomas  v.  Moody,  67  Cal,  216;  Bogart  v. 
Crosby,  80  CaL  196  [22  Pae.  84]." 

Soon  after  the  sale  was  effected  plaintiff 
was  Informed  that  defendant  was  the  pur- 
chaser. He  must  have  known  that  a  contract 
binding  the  purchaser  had  been  made   by 
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Grarens  In  Us  behalf,  for  he  (platotUQ  had 
made  none.  The  authorities  go  to  the  extent 
that  a  principal  may  ratify  an  unauthorized 
act  of  his  agent  "by  roluntarUy  assuming  the 
risk  without  inquiry,  and  upon  such  knowl- 
edge as  he  possesses,  without  caring  for 
more."  Ehrmanntraut  t.  Robinson,  62  Minn. 
333,  M  N.  W.  188.  It  is  not  necessary  to  ap- 
ply that  rule  here,  for  in  September,  1016, 
plaintiff  knew  definitely  that  Cravens  had  as- 
■Dmed  the  authority  to  collect  the  full  pay- 
ment from  defendant,  and  that  Cravens  had 
so  right  to  represent  defendant,  and,  this  not- 
withstanding, he  afllrmed  the  Cravens  con- 
tract and  now  seeks  to  have  it  spedflcally 
enforced.  As  between  the  parties  hereto  the 
loss  from  Cravens'  misappropriation  of  the 
moDey  paid  on  this  contrav-t  must  fall  upon 
plaintiff  who  constituted  Cravrais  his  agent 
to  negotiate  the  deaL 

It  seems  defendant  went  Into  possession  of 
ttie  land  long  before  the  title  was  perfected. 
The  court  directed  the  note  and  mortgage, 
which  defendant  was  to  deliver,  to  draw  in- 
terest from  the  time  the  title  was  made  good. 
This  was  Improper.  The  contract  provides 
that  possession  was  to  be  given  Imjnediately, 
and  that  unpaid  balances  should  bear  in- 
terest from  the  date  possession  is  given. 

The  order  denying  a  new  trial  Is  affirmed, 
but  without  prejudice  to  the  right  of  i^in- 
tlff  to  apply  to  the  coort  below  for  a  modl- 
flcatlcm  in  respect  to  the  date  from  which 
interest  on  the  note  and  mortgage  shall  run. 


In  re  HABSHALL  AVE.  IN  CTTl  OF  ST. 
PAUL. 

HUGHES  et  al.  v.  PARNSWOBTH,  Commis- 
sioner of  E^ancp. 

(No.  20278  [108].) 

(Snpreme  Court  of  Minnesota.    June  29,  1917.) 

fSyOatut  bv  the  Court.) 

1.  UmriCIPAI.  COBFOBATIONS  <s=946d— Pavino 
ASSBSSIIENTS— BBREFITB. 

Under  the  St  Paul  city  charter,  assessments 
for  the  cost  of  paving  streets  must  be  in  propor- 
tion to  benefits  conferred  by  the  improvement. 

[Ed.   Note.— F(»-  other  cases,   see   Manlcipal 
Corporations,  Cent  Dig.  {  1109.] 

2.  MimlCIFAI.  COBFOBATIONS  €=>484(2)— Pav< 
niO  ABSESSHERT— CONCLCSIVENESa 

The  assessment  of  benefits  made  by  the  com- 
missioneT  of  finance  and  the  city  council  is  final 
and  condosive  upon  the  coarts,  nnless  the  as- 
sessment is  fraudulent  or  is  made  upon  a  de- 
monstrable mistake  of  fact  or  upcm  an  illegal  or 
erroneous  principle  of  law. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  |  113&] 

8.  MUNICIPAL  COBPOKATIONS  ®=>484(2)— PAV- 

iKo  AssBssKENT  —  Conclusiveness  of  Db- 

TEBIIINATION. 

The  apportionment  of  taxes  and  assessments 
I*  a  legislative  function.  If  the  question  of 
wnefits  is  a  matter  npon  which  reasonable  men 


may  differ,  the  determmatkm  of  the  taxing  offi- 
cers must  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1138.] 

4.  MtTNICIPAI,  COBFOBATIONS  «=>484(2)— Pav- 
INQ  ASBESSUENTS  —  POWEB  OF  TaXINO  Of- 
nCEBS. 

A  determination  of  the  taxing  officers  of  the 
city  that  lots  abutting  on  a  portion  of  a  street 
where  there  are  double  street  car  tracks  derive 
less  benefit  from  the  pavement  of  the  street  than 
lots  fronting  on  anouer  portion  on  which  there 
is  no  car  line  is  within  the  power  of  such  offi- 
cers and  it  will  not  be  disturbed  by  the  courts. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1138.] 

Appeal  from  District  Court,  Bamsey  Coun- 
ty; 3.  C.  Michael,  Judge. 

In  the  matter  of  application  for  Judgment 
for  paving  Marshall  Avenue,  etc.,  in  which 
Kate  Hughes  and  others  claimed  that  S.  A. 
Famsworth,  Commissioner  of  Finance,  and 
others,  had  no  power  to  make  an  assessment 
as  made.  From  an  order  of  the  district 
court  confirming  the  assessment,  claimants 
appeal.    Order  afSrmed. 

Daniel  W.  Doty  and  Donald  S.  Doty,  both 
of  St  Paul,  for  appellants.  O.  H.  O'Neill 
and  J.  P.  Kyle,  both  of  St.  Paul,  for  respond- 
ent 

HAXLAM,  J.  In  1015  the  city  of  St  Paul 
paved  Marshall  avenue  from  Snelllng  avenue 
to  the  Mississippi  river.  The  whole  work 
was  done  under  one  order.  From  Falrvlew 
avenue  west  to  the  river  there  are  double 
street  car  tracks  in  the  center  of  the  street 
East  of  Falrvlew  there  are  none.  The  St. 
Paul  City  Ballway  Company  was  required 
to,  and  did,  pave  the  space  between  its  tracks 
at  its  own  expense.  The  city  paved  the  bal- 
ance of  the  street.  Tlie  cost  of  the  work 
done  by  the  city  was  assessed  against  the 
abutting  property.    The  trial  court  found: 

That  "the  city  conncil  and  the  commissioner  of 
finance  divided  the  land  abutting  npon  the  whole 
improvement  into  two  sections,  •  •  •  one 
section  being  that  upon  which  the  street  rail- 
way tracks  were  laid,  and  the  other  being  that 
npon  which  there  were  no  street  railway  tracks; 
that  they  ascertained  the  cost  of  paving  each 
section,  and  assessed  the  cost  of  each  section  np- 
on the  land  deemed  benefited  by  it  being  the  lota 
abutting  upon  the  street  as  improved,  •  •  * 
and  in  proportion  to  the  benefits  as  they  deter- 
mined and  ascertained  them." 

That  is,  it  was  determined  that  the  prop- 
erty abutting  on  each  portion  of  the  strert 
was  benefited  to  the  extent  of  the  cost  of 
paving  that  portion.  The  cost  to  the  dty 
of  paving  the  portion  of  the  street  where 
there  were  tracks  was  naturally  less  than  the 
cost  of  paving  the  whole  street  whore  there 
were  no  tracks.  The  result  was  that  lots 
abutting  on  portions  of  street  where  ihere 
were  no  tracks  were  assessed  for  a  larger 
amount  than  lots  abutting  on  the  portion  of 
the  street  where  there  were  tracks. 

The  claim  of  appellant  is  that  the  com- 
missioner of  finance  and  the  dty  conncil 
had  no  power  to  make  an  assessment  in 
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this  manner,  bat  that  the  assessment  staonld 
have  been  at  a  uniform  rate  from  end  to 
end  of  the  street 

[1]  1.  The  function  of  the  assessing  ofiQeers 
of  the  city  la  not  In  doubt  Under  the  St 
Paul  dty  charter  the  commissioner  of  finance 
levies  and  assesses  the  cost  of  pavement  "up- 
on each  and  every  •  •  •  parcel  of  land 
•  •  ♦  deemed  benefited  by  such  improve- 
ment, •  •  *  In  accordance  with  the  bene- 
fits deemed  conferred  thereon"  and  reports 
the  assessment  to  the  city  council.  Section 
244. 

The  councD  "may  modify,  revise,  [or] 
amend  such  assessment."  After  public  hear- 
ing and  when  the  assessment  Is  satisfactory 
to  the  council.  It  shall  by  resolution  "ratify" 
the  same  and  order  It  submitted  to  the  dis- 
trict court  for  confirmation.    Section  245. 

[2]  2.  Nor  la  the  probative  effect  of  the  ac- 
tion of  the  assessing  officers  In  doubt.  The 
city  charter  provides  that  when  the  assess- 
ment Is  certified  to  the  district  court  for 
confirmation,  that  court  on  notice  considers 
the  same  and  may  modify,  alter,  amend,  or 
revise  the  whole  or  any  part  of  the  assess- 
ment When  approved  by  the  court  the  court 
makes  Its  order  confirming  the  assessment 
It  Is  expressly  provided  that  the  only  ob- 
jections to  the  assessment  that  may  be  in- 
terposed in  the  district  court  are: 

"(1)  That  there  is  no  valid  final  order  for  such 
improvement  or  improvementB.  (2)  That  the 
asseMment  is  fraudulent  or  is  made  upon  a  de- 
monstrable mistake  of  fact  or  upon  an  illegal  or 
erroneous  principle  of  law."    Section  247, 

Except  as  to  these  defenses,  the  determina- 
tion and  assessment  or  estimate  of  benefits 
deemed  accruing  to  property  by  the  commis- 
sioner of  finance  and  council  Is  final.  Section 
255. 

The  conteittion  in  this  case  Is  that,  al- 
though the  city  council  determined  that  this 
assessment  was  made  in  proportion  to  bene- 
fits, it  was  not  made  in  proportion  to  benefits 
at  all,  but  was  made  upon  an  illegal  or  er- 
roneous principal  of  law. 

[3]  3.  The  apportionment  of  taxes  and  as- 
sessments is  a  legislative  function.  Stlnson 
V.  Smith,  8  Minn.  366  (Gil.  326) ;  State  ex 
rel.  V.  Ensign,  55  Minn.  278,  56  N.  W.  1006; 
Lightuer  v.  City  of  Peoria,  150  la  80,  37 
N.  E.  69.  Unless  there  is  a  clear  abuse  of 
the  legislative  prerogative  the  courts  must 
not  interfere.  If  the  question  of  what  prop- 
erty is  benefited  is  a  matter  upon  wtiich  rea- 
sonable men  may  differ,  then  there  is  no 
ground  for  the  application  of  the  rule  that 
the  board  proceeded  upon  an  illegal  principle 
or  an  erroneous  rule  of  law.  Aa  soon  as  it 
is  admitted  that  the  subject  permits  of  hon- 
est difference  of  opinion,  the  objection  to  the 
conclusion  of  the  board  is  answered.  State 
ex  rel.  v.  District  C!ourt,  95  Minn.  603,  511, 
104  N.  W.  653. 

[4]  4.  We  think  the  assessing  officers  might 
well  determine  that  property  abutting  on  a 
street  on  which  there  are  double  street  car 
tracks  deiives  less  benefit  firom  the  pavement 


of  the  street  than  pr<verty  fronting  on  an- 
other portion  on  which  there  is  no  car  line. 
Clearly,  reasonable  men  could  entertain  that 
view.  The  street  car  tracks  and  the  opera- 
tion of  the  cars  thereon  circumscribe  the  use 
of  the  street  In  effect  they  narrow  the 
street  so  Car  as  general  travel  Is  concerned. 
The  situation  is  much  the  same  in  principle 
as  it  would  be  if  one  portion  of  the  street 
from  curb  to  curb  were  wider  than  another 
portion.  It  may  well  be  said  that  a  different 
method  of  taxation  may  be  predicated  on 
these  differences  in  facts. 

We  get  but  little  assistance  from  the  au- 
thorities. Statutes  and  charters  on  tliis  sub- 
ject differ  so  much  In  their  terms  that  de- 
cisions under  one  may  have  little  bearing  on 
cases  arising  under  another.  We  think  the 
decisions  so  far  as  applicable  sustain  the 
principle  we  have  adopted. 

In  Llghtner  v.  City  of  Peoria,  160  lU.  80, 37 
N.  R  69,  it  was  held  that,  where  a  street 
varies  In  width  and  part  of  it  is  traversed 
by  a  street  railway,  the  city  council  may, 
in  its  discretion,  divide  the  Improvement 
into  sections,  the  paving  of  eaeh  section  to  be 
paid  for  by  a  special  tax  on  the  property  con- 
tiguous to  that  section. 

In  Flndlay  v.  Frey,  51  Ohio  St  890,  38  N. 
E.  114,'  it  was  held  that,  where  a  street  is 
of  different  widths,  it  may,  in  a  proceeding 
to  improve  it  be  divided  into  as  many  sec- 
tions as  there  are  different  widths  and  the 
property  on  each  section  assessed  for  the 
cost  of  the  same.    The  court  remarked  that: 

"The  same  result  could  have  been  attained  by 
separate  proceedings.  Tills,  however,  wonld 
have  added  to  the  expense,  without  any  compen- 
sation  to  the  property  holders." 

In  Corby  v.  City  of  Detroit,  180  Mich.  208, 
146  N.  W.  670,  it  was  held  that  property 
owners  fronting  on  a  street  where  it  is  nar- 
row ought  not  to  pay  the  same  as  those 
fronting  on  the  street  where  it  is  wide,  but 
under  the  particular  charter  involved,  it  was 
said  there  should  have  been  separate  assess- 
ment rolls. 

In  Barker  t.  Southern  Const.  Co.,  47  S. 
W.  608,  20  Ey.  Law  Rep.  796,  it  was  held 
that,  where  some  sidewalks  were  twice  as 
wide  as  others.  It  was  Improper  to  assess 
the  cost  against  abutting  property  at  an  aver- 
age price  per  yard  for  the  entire  length  of 

In  Preese  v.  City  of  Pierre  (S.  D.)  158  N. 
W.  1013,  it  was  held  that  each  street  in  an 
assessment  district  should  be  charged  its 
proportion  of  the  charge  to  a  whole  district 
at  a  yardage  ratio. 

Cossit  Land  Co.  v.  Neuseheler  (N.  J.)  00 
AtL  1128,  cited  by  appellant,  is  opposed  to 
the  views  we  have  set  forth,  but  we  cannot 
adopt  its  reasoning.  Other  cases  cited  are 
easily  distinguishable.  Simpson  v.  City  of 
Kansas  City,  46  Kan.  438,  26  Pac  721,  was 
decided  under  a  statute  which  provided  for 
assessment  on  a  basis  of  valuation.  In  Dun> 
ker  V.  Stiefel,  67  Mo.  App.  379,  the  peitlnrat 


Digitized  by 


Google 


Minn.) 


GRKBR  T.  EQVITT  00-aPBRA.TiyB  EZCHANGB 


637 


Statute  neijnlred  that  "each  lot  BhaU  be 
charged  in  the  proportion  that  its  frontage 
bears  to  that  of  all  the  lots."  In  Trimble 
T.  Stewart,  168  Mo.  App.  276,  153  S.  W.  1086, 
the  statute  under  consideration  required  the 
whole  cost  of  the  improvement  to  be  assessed 
against  abutting  property  "In  proportion  to 
the  front  foot." 

In  State  t.  District  Court,  29  Minn.  62, 
11  N.  W.  133,  In  the  distribution  of  the  cost 
oif  guttering,  which  was  required  on  only  part 
ot  a  street  to  be  graded,  an  arbitrary  assess- 
ment of  the  amount  on  a  frontage  rule 
against  the  abutting  property  was  made. 
This  was  set  aside,  but  it  was  said  that  it 
was  not  necessary  that  all  lots  on  the  street 
be  assessed  for  the  guttering,  that  the  crl- 
tericm  was  the  benefit  conferred,  and  that  the 
board  of  public  works  must  determine  that 
question  as  one  of  fact  Similar  principles 
were  involved  In  State  v.  Judges  of  District 
Ctourt,  61  Minn.  539,  53  N.  W.  800,  66  N.  W. 
122,  and  City  of  Duluth  v.  Davidson,  97  Minn. 
378,  107  N.  W.  151.  In  the  case  at  bar,  the 
council  determined  that  the  property  was 
benefited  as  it  was  assessed.  The  action  of 
the  council  is  sustained. 

Order  affirmed. 


KLEMMER  et  al.  t.  BIERSDORF. 
(No.  20359[188],) 

(Snpr«afie  Court  of  Minnesota.    June  28, 1S17.) 

(SvUdbu*  hv  Editorial  Staff,) 

Nsw  TaiAi,  «=»57— Tbux  «=s>324— Bkokpxion 

OF  Verdict. 
Under  Gen.  St.  1913,'  |  7812,  relating  to  the 
reception  and  entry  of  verdict,  where  a  sealed 
verdict,  instructed  by  consent  of  counsel,  was 
returned  to  the  clerk  and  thereafter  op^ied  by 
the  court  in  the  absence  of  the  jury,  and  record- 
ed, the  proceeding  was  Irregular  and  ground  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  IMal, 
Cent  Dig.  S  120;  Trial.  Cent  Dig.  |  704.] 

Appeal  from  District  Court,  Steele  County; 
Arthur  B.  Childress,  Judge. 

Action  by  C.  B.  Klemmer  and  others 
against  Mathlas  Blersdorf.  Verdict  for  plain- 
tiff^ and  from  an  order  granting  a  new  trial 
they  appeaL    Affirmed. 

J.  A.  Sawyer  and  A  W.  Sawyer,  both  of 
Owatonna,  for  appellants.  Leach  &  Leach,  of 
Owatonna,  for  respondent 

PER  CURIAM.  Action  to  recover  the  pur- 
duaae  price  of  an  engine  and  set  of  plows. 
The  answer  alleged  deception  in  the  sale  and 
breach  of  warranty. 

The  cause  was  tried  and  submitted  to  a 
Jury  on  Saturday  at  10:30  a.  m.,  when  the 
court,  with  consent  of  counsel,  instructed  the 
jury  that  they  might  return  a  sealed  verdict 
The'  Judge  then  left  the  town  and  returned  to 
his  home;  At  11 :30  p.  m.  the  Jury  returned 
Into  court  with  a  verdict  sealed,  and  delivered 


the  same  to  the  cl«rk,-who  tbweupon  dls- 
charged  the  Jury  for  the  term  as  directed  to 
do  by  the  Judge,  and  adjourned  court  to  11 
o'clock  on  the  following  Monday  morning. 
At  the  call  of  court  on  Monday  the  envelope 
containing  the  verdict  was  opened  by  the 
court  in  the  absence  of  the  Jury,  and  the  ver- 
dict recorded.  It  was  not  opened  In  the  pres- 
ence of,  or  read  to,  the  jury.  Thereafter, 
upon  motion  of  defendant,  the  court  granted 
a  new  trial  upon  the  ground  "that  it  was  er- 
ror to  discharge  the  Jury  on  the  bringing  in 
of  the  verdict  without  the  verdict  being  open- 
ed and  read  to  the  Jury."  From  the  order 
granting  a  new  trial,  plaintiff  appealed. 
Section  7812  of  G.  S.  1913  provides: 
"When  the  verdict  is  given,  and  is  sudi  as 
the  court  may  receive,  the  derk  shall  immedi- 
ately record  it  in  full  In  the  minutes,  and  read 
it  to  the  jury,  and  inquire  of  them  whether  It 
is  their  verdict  If  any  juror  disagrees,  the  fact 
shall  be  entered  in  the  minutes,  and  the  jury 
again  sent  out;  but  if  no  disagreement  is  ex- 
pressed, the  verdict  is  complete,  and  ther  jury 
shall  be  discharged  from  the  case." 

The  provisions  of  this  statute  wer«  not 
compiled  with.  The  proceeding  was  so  Ir- 
regular that  the  granthig  of  a  new  trial  was 
Justified. 

Affirmed* 


GREER  V.  EQUITY  CO-OPERATIVE  EX- 
CHANGE et  aL    (No.  20319[151].) 

(Supreme  Court  of  llinilesota.    June  29,  1917.) 

(BvUabui  by  the  Court.) 

1.  Cabbiebs  4=976  — Riohts  or  Assiqnek  — 
Defenses. 

Action  in  trover  for  the  conversion  of  a 
carload  of  wheat  shipped  over  the  Great  North- 
em  Railway.  Unintentionally  and  innocently 
the  railway  company  and  defendants  converted 
the  wheat  Thereafter  the  railway  company 
paid  the  owners  for  the  wheat  ao^  took  from 
them  an  assignment  to  plaintiff  of  the  wheat 
and  the  cause  of  action,  and  instituted  this 
suit  Plaintiff  has  no  pensonal  interest  in  the 
matter.    It  is  held: 

Defendants  could  set  up  the  defense  that,  as 
between  them  end  the  railway  company,  the  lat- 
ter could  not  i^urchase  and  assert  the  claim  of 
the  shippers,  since  it  committed  the  first  act  in 
the  conversion  of  the  wheat  out  of  which  grew 
the  connection  of  defendants  with  the  transac- 
tion. 

[Bid.  Note. — For  other  cases,  see  Carriers^ 
Cent  Dig.  SI  256-271,  363.] 

2.  Cabbiebs  «=376-AcnoN  bt  Assignee— Ih- 

TEBEST    OF   ASSIONEE. 

Therefore  it  was  proper  to  receive  evidence 
showing  that  plaintiff  bad  no  interest  in  the 
assignment  or  cause  of  action,  and  that  the  rail- 
way company  paid  the  shippers  and  took  the 
assignment  for  its  own  benefit  and  instituted 
the  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  (S  266-271,  363.] 

3.  Review  or  Appeal. 

There  is  no  reversible  error.  The  undisput- 
ed facts  entitled  defendants  to  a  verdict. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Frederick  N.  Dickson,  Judge. 
Action  of  trover  and  conversion  by  Jay 


ttsaVoT  otbw  esMs  am  Muua  topio  ahd  KBT-NT71f  BBR  in  »I1  Kay-Namb<Md  OICHta  anA  Indms 


Digitized  by 


Google 


628 


168  NOKTHWBSTESM  REPORTER 


(Minn. 


Greer '  against  tbe  Eiinlty  Co-<veratlre  e:x- 
Change  and  others.  Judgment  for  defendants 
on  a  directed  verdict,  motion  In  tiie  altema- 
tlve  for  Judgment  or  for  a  new  trial  denied, 
and  plaintiff  appeals.    Order  affirmed. 

Otis  &  Otis,  of  St,  Paul,  for  appellant. 
M.  D.  Munn  and  Ambrose  Tighe,  both  of  St 
Paul,  for  respondents. 

HOLT,  J.  Action  in  trover  for  the  con- 
version of  a  carload  of  wheat  At  the  close 
of  the  testimony  each  side  moved  for  a  di- 
rected verdict  Defendants'  motion  was 
granted.  PlaintifT  made  a  motion  In  the  al- 
ternative for  judgment  or  a  new  trial.  It 
was  denied  in  toto,  and  this  appeal  followed. 

The  evidence  presents  no  material  dlspnte 
as  to  the  facts,  so  far  as  these  were  attempt- 
ed to  be  brought  out.  It  appears  that  on 
October  11, 1915,  J.  J.  Wolsted  and  O.  A,  Wbl- 
sted,  farmers  at  Broo^land,  N.  D.,  owned 
1,S00  bnshels  of  wheat  which  they  loaded  In- 
to- car  No.  16261  of  the  Great  Northern  Hall- 
way Conqjany  for  shipment  to  Marfield  Grain 
Company,  at  Duluth,  Minn.  The  railway 
company  had  no  depot  or  station  agent  at 
Brookland,  so  that  shipping  bills  or  bills 
of  lading  could  not  be  Issued  there.  It  was 
therefore  the  practice  for  the  shipper,  after 
a  car  was  loaded,  to  make  out  shipping  bills 
Id  triplicate  and  h^d  them  to  the  conductor 
picking  up  the  car  at  Brookland.  These 
bills  would  be  delivered  to  the  agent  at  Rut- 
land, the  next  station  having  an  agent,  who 
signed  two,  one  of  whjch  became  the  bill  of 
lading  and  the  other  the  memorandum  there- 
of, and  returned  them  to  the  conductor,  to 
be  taken  back  to  Brookland  on  his  return 
trip  and  handed  to  the  shipper,  or  placed  In 
a  box  accessible  to  shippers,  and  the  other 
would  be  retained  by  the  railway,  and  from 
It  the  agent  makes  out  the  waybill  accom- 
panying the  shipment  In  this  Instance  the 
shippers  pursued  the  usual  practice  and  made 
out  in  triplicate  the  form  for  a  straight  bill 
of  lading  for  this  car  of  wheat ;  consignors, 
Wolsted  Bros.;  consignee,  Marfield  Grain 
Co.;  destination,  Duluth,  Minn.  The  car 
moved  under  the  waybill  from  one  division 
point  to  another ;  but.  Instead  of  arriving  at 
Duluth,  it  was  diverted  at  Wlllmar  and  sent 
to  St.  Paul.  The  waybill,  produced  by  the 
railway  company  at  the  trial,  was  received 
in  evidence,  and  appears  to  have  the  signa- 
ture of  the  first  conductor  out  of  Rutland. 
In  this  waybill  the  destination  is  St.  Paul, 
C.  H.  Clark  the  consignor,  and  Equity  Co- 
operative Eixchange  the  consignee.  The  only 
bill .  of  lading  in  the  record  corresponds  to 
this  waybilL  Mr.  Wolsted  testified  that  the 
original  bill  of  lading  received  by  him  was 
sent  to  Marfield  Grain  Company,  the  con- 
signee therein  named,  at  Duluth;  but  It  was 
not  produced  at  the  trial.  An  inspection  of 
the  waybill  and  the  bill  of  lading,  in  this 
record,  discloses  the  same  handwriting  in 
both.  The  testimony  shows  that  the  name  of 
the  acent  at  Rutland  is  Pblllipfl.    Xbe  name 


of  the  agent  purporting  to  have  lasosd  the 
bill  of  lading  Is  Wapelton.  There  is  no  di- 
rect evidence  that  the  waybill  in  the  record  is 
not  the  <xie  under  which  the  car  moved  from 
Rutland  to  St  Paul.  Howevor,  Brady,  the 
first  conductor  out  of  Rutland,  says  the  «a- 
tries  in  his  record  made  from  the  waybill 
indicate  Duluth  as  destination;  so  does  tlie 
conductor  who  took  the  car  to  Wlllmar  and 
delivered  the  waybill  to  the  agent  at  that 
division  point. 

Reading  between  the  lines,  it  is  manifest 
that  some  one  practiced  a  fraud  upon  the 
carrier  and  falsified  Its  records;  but  whetli- 
er  this  was  done  by  one  of  its  agoits  or  by 
G.  H.  Olark,  the  consignee  la  the  bill  of  lad- 
lug  in  evidence,  is  not  in  any  manner  dis- 
closed. It  is  dlificult  to  see  how- the  fraud 
could  have  beea  carried  through  unless  some 
servant  of  the  carrier  actively  participated 
therein,  for  the  waybill  was  always  in  the 
possession  of  its  servants  and  agents.  In 
the  forenoon  of  October  16,  1915,  a  person, 
claiming  to  be  C.  H.  Clark,  appeared  in  St 
Paul  at  the  ofllce  of  defendant  the  Equi> 
ty  Co-operative  Exchange  Company,  the  con- 
signee named  in  the  waybill,  stating  that  this 
and  another  carload  of  wheat  had  by  him 
been  consigned  to  it  for  sale  on  commission, 
and  desired  to  Imow  if  the  cars  had  arrived. 
By  telephone  It  was  ascertained  that  this 
car  was  then  in  St.  Poul.  Later  in  the  day 
the  Exchange  Company  received  notice  in 
the  customary  way,  by  mail,  from  the  rail- 
road company  of  the  arrival  of  the  car.  At 
the  direction  of  Clark,  said  defendant,  as 
commission  broker,  sold  the  car  on  the  mar- 
ket to  defendants  Hohle  Bros.  Immediately 
after  the  sale,  and  presumably  In  the  fore- 
noon of  the  same  day,  the  Ekinity  Co-opetSi- 
tive  Exchange  Company,  at  Clark's  request 
advanced  him  money  on  the  car,  pending  the 
adjustment  of  the  total  purchase  price  by 
weighing  and  turning  it  over  to  the  purchas- 
ers, and  received  the  bill  of  lading  In  ques- 
tion. Thereafter  the  bill  of  lading  was  sur- 
rendered to  the  carrier,  who  accepted  the 
same  and  issued  another  to  the  purchasers 
upon  a  reconsignment  of  the  car  of  wheat. 
The  balance  of  the  purchase  price  was  paid 
Clark  some  time  in  November.  Wolstea 
Bros,  soon  thereafter  learned  that  the  wheat 
had  not  reached  the  intended  destlnatton, 
and  asserted  a  claim  against  the  Great 
Northern  Railway  Company,  the  carrier;  and 
in  January,  1916,  the  company  paid  Wolsted 
Bros,  in  full  for  the  wheat  and  procured 
them  to  assign  the  same  and  their  dalm  to 
plaintiff,  an  employ^  of  the  Marfield  Grain 
Company.  It  is  conceded  that  plaintiff  has 
no  personal  Interest  In  the  cause  of  action. 
It  belongs  to  the  railway  company  and  Is 
prosecuted  by  it. 

[1  ]  The  car  of  wheat  belonged  to  Wolsted 
Bros.  They  had  a  cause  of  action  against 
any  one  who,  without  express  or  implied  au- 
thority from  them,  disposed  of  It  This 
would  Include  both  dafeodanta,  for  neither 
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attempts  to  derive  any  right  to  the  wheat 
or  Its  disposition  from  Wolsted  Bros.,  the 
owners.  Under  Johnson  v.  Martin,  87  Minn. 
870,  02  N.  W.  221,  68  L.  B.  A.  733,  M  Am. 
St.  Rep.  706,  the  defendant  Equity  Exchange 
Company  exercised  enough  dominion  over  the 
wheat,  in  making  the  sale  as  a  commission 
broker,  to  hold  It  liable- for  coaversion;  and 
if  plaintiff,  as  representing  the  Great  North- 
em  Railway  Company,  can  stand  In  Wolsted 
B^s.'  shoes  In  respect  to  defendants,  the 
verdict  should  have  been  directed  for  blm, 
and  not  for  defendants.  As  a  general  propo- 
sition, it  is  true  that  a  claim  good  In  the 
hands  of  an  assignor  is  equally  good  and 
free  from  defenses  in  the  hands  of  his  as- 
signee.   Plaintiff  states: 

"We  are  willing  to  admit  that  a  counterclaim 
might  be  set  up  as  against  one  plaintiff,  where- 
as it  could  not  be  set  up  as  against  anotber, 
in  a  case  where  the  eauae  ot  action  is  the  same ; 
but  a  defense  must  be  something  that  can  l>e 
maintained  against  the  claim  itself  without  re- 
gard to  the  person  'who  owns  it." 

Hie  proposition  la  plausible,  but  we  think 
the  theoretical  distinction  Ijetween  counter- 
claim and  defense  must  sometimes  yield  to 
what  Is  practical  in  the  administration  of 
Justice.  In  a  case  of  this  sort,  involvlag  the 
liability  as  between  parties  who  have  uninten- 
tionally converted  some  third  person's  prop- 
erty, we  think  a  defense  may  be  available, 
though  not  strictly  a  counterclaim  or  set-off. 
Suppose  a  servant  had  Innocently  comverted 
this  carload  of  wheat  at  the  bidding  of  his 
master.  Both  would  have  been  liable  to 
Wolsted  Bros.  Gould  the  master  have  paid 
Wolsted  Brae.,  taken  an  assignment  of  the 
wheat  and  claim,  and  then  sued  bis  servant, 
without  the  servant's  being  able  to  defend 
successfully  by  alleging  the  facts,  viz.,  that 
what  he  did  was  at  the  assignee's  behest? 
To  state  the  proposition  is  sufficient  demon- 
stration of  the  availability  of  the  defense. 
We  must  ascertain  in  what  relation  the  rail- 
way company  and  these  defendants  stand  to 
this  conversion,  and  to  one  another  therein, 
in  order  to  see  .whether  the  defense  asserted 
by  defendants  is  good  as  to  them. 

In  taking  tills  assignment  the  railway  com- 
pany was  not  a  voluntary  purchaser.  •  It 
could  not  escape  the  payment  it  did  make  to 
Wolsted  Bros,  for  its  conversion  of  their 
wheat.  The  company,  by  taking  the  assign- 
ment, could,  without  doubt,  become  subrogat- 
ed to  the  rights  of  Wolsted  Bros,  as  against 
Clark,  or  as  against  the  one  who  practiced 
the  fraud  whereby  its  unintentional  conver- 
sion of  the  grain  was  brought  about.  But  as 
to  these  defendants,  whose  innocent  part  in 
the  conversion  occurred  subsequent  to  the 
railway  company's  wrongful  act,  and,  in  a 
measure,  because  thereof,  and  in  reliance  nit- 
on its  conduct  in  the  premises,  we  think, 
plaintiff  is  not  in  a  position  to  claim  as  as- 
signee of  Wolsted  Bros,  and  with  the  same 
■rights.  The  defendants  Hohie  Bros,  obtained 
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possession  of  the  wheat  and  paid  for  it  when 
the  railway  company  acc^ted  as  its  gennlne 
bUi  of  lading  the  one  turned  over  by  Clark. 
As  between  Hohle  Bros,  and  the  company,  tlie 
latter  should  be  held  to  know  whether  or  not 
the  instrument  was  valid  and  Issued  by  its 
agent.  There  is  no  suggestion  that  Hohle 
Bros,  did  not  purchase  and  pay  for  the  car  of 
wheat  in  the  utmost  good  faith.  The  same 
may  also  be  said  of  what  the  Elqulty  Co-oper- 
ative Exchauge  did  in  the  premises.  On  in- 
quiry of  the  railway  cwnpany  it  learned  that 
this  wheat  was  consigned  to  it.  Tbis  was 
c<mflrmed  by  written  notice  later  in  the  day 
or  next  morning.  Clark  tendered  a  bill  of 
lading  therefor,  purporting  to  be  Issued  by 
the  railway  company.  This,  as  already  stat- 
ed, was  recognized  as  valid  by  the  company 
and  accepted  by  it  when  the  wheat  was  recon- 
slgned  by  Hohle  Bros.  Had  the  railway  com- 
pany then  repudiated  the  t>ill,  there  would 
have  been  a  chance  tor  both  defendants  to 
have  averted  the  loss,  at  least  to  a  cwtain 
extent,  for  Clark  was  not  paid  the  full 
amount  until  the  following  month. 

Assuming  the  bill  of  lading  to  be  a  forgery, 
there  is  no  pretense  that  either  defendant 
bad  notice  thereof,  or  of  facta  arousing  the 
slightest  suspicion  in  ttmt  direction.  The 
railway  company  in  legal  contemplation  con- 
verted the  wheat  when,  at  Wlllmar,  it  under- 
took to  haul  the  car  to  St.  Paul,  instead  of 
to  Dulnth.  Defendants'  cmmectlon  with  the 
wheat  grew  out  of  that  wrongful  act  of  the 
railway  company.  As  between  the  real  par- 
ties to  this  action,  the  railway  company  was 
the  first  in  the  conversion,  and  more  at  fault 
ttmn  defendants,  or  either  of  them ;  and  un- 
der that  situation,  it  cannot  now  claim  Uiat 
the  transaction  with  Wolsted  Bros,  was  a 
purdiase  of  the  wheat,  so  as  to  eliminate  the 
equities  existing  as  between  it  and  defend- 
ants. 

[2]  At  the  trial  plaintiff  took  the  position 
that  it  was  no  concern  of  defendants  whether 
be  held  the  assignment  from  Wolsted  Bios,  in 
his  own  right  or  for  the  benefit  of  the  railway 
company,  and  cites  Anderson  v.  Beardon,  46 
Minn.  186,  48  N.  W.  777  {  LongfeUow  v.  Mc- 
Gregor, 61  Minn.  4W,  63  N.  W.  1032;  Klein 
T.  Funk.  82  Minn.  3,  84  N.  W.  460;  DolUff  v. 
Bobbins,  83  Minn.  498,  86  N.  W.  772,  86  Am. 
St  Rep.  466.  We  are  of  the  wlnlon  that  it 
was.  Had  plaintiff  obtained  the  assignment 
from  Wolsted  Bros,  in  behalf  of  C.  H.  Clark, 
and  sued  the  railway  company  in  conversion, 
surely  a  defense  would  have  been  permitted, 
grounded  oa  facts  creating  an  estoppel  against 
dark.  Tlie  evidence  was  therefore  properly 
admitted,  showing  that  the  railway  company 
had  the  transaction  with  Wolsted  Bros.,  what 
the  transaction  was,  and  that  plaintiff  was 
merely  a  nominal  party,  having  no  personal 
Interest  in  the  suit. 

[3]  We  have  examined  the  other  errors  as- 
signed on  other  rulings  at  the  trial,  and  find 
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notblng  regnlrtng  a  different  conclusion  tbxa 
the  one  reached  by  tbe  learned  trial  eourt 
Order  afiOrmed. 


AFFEU)  V.  MURPHY  et  aL    (No.  20381  [179].) 
(Supreme  Court  of  Minnesota.    June  29,  1917.) 

(Syllaiut  tv  the  Court.) 
HiOHWAYS  <8=»181(8),    184(2)— Opekatiow  os" 

AUTOMOBILEa  —   MeSTIHO  —  NEOUaBNOB— 

Statutjs. 
It  is  provided  by  Gan.  St  1913,  {  2634,  par. 
2,  that  the  driver  of  an  auto  upon  meeting  a 
team  driven  by  a  woman  shall,  upon  the  team 
exliiblting  siens  of  fright,  stop  the  auto^  and  if 
such  signs  of  fright  continue  shall  stop  the  mo- 
tor. The  plaintiff's  wife  was  driving  a  team  on 
a  country  road.  An  anto  driven  by  one  of  the 
defendants  approached  from  the  opposite  direc- 
tion. There  was  evidence  that  the  horses  ex- 
hibited signs  of  fright,  and  that  such  fright  con- 
tinued. The  driver  of  the  auto,  before  reaching 
the  team,  and  when  close  to  it,  turned  aside  into 
a  trail  or  byroad  and  stopped  the  auto,  but  not 
tiie  motor,  and  awaited  the  passing  of  the  team. 
It  is  held  that  the  auto  and  the  team  did  not  meet 
within  the  meaning  of  the  statute,  and  that  in- 
dependently of  the  statute  there  was  no  basis  for 
a  finding  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  iS  469,  472,  473^.] 

Appeal  from  District  Court,  Bettnunl  Coon- 
ty;   O.  W.  Stanton,  Jndge. 

Action  by  Otto  Affeld,  as  evedal  admin- 
istrator, against  Harley  F.  Murphy  and  oth- 
ers. Judgment  for  plaintiff,  and  from  an  or- 
der denying  their  motion  for  a  new  trial, 
defendants  appeaL    Order  reversed. 

Edgerton  &  Dobs,  of  St  Paul,  Bracelen  & 
Cronln,  of  Minneapolis,  and  B.  B.  McDonald, 
of  Bemldjl,  for  appellants.  Andrews,  Gib- 
bons ft  HufTman  and  Hallan  L.  Huffman, 
all  of  Bemldji,  for  respondent 

PER  CURIAM.  Action  to  recover  damages 
for  the  death  of  plaintiff's  intestate,  his  In- 
fant son,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants.  There  was  a 
verdict  for  the  plaintiff.  The  defendants 
appeal  from  the  order  denying  th^r  motion 
for  a  new  trial. 

Tbe  plaintiff's  wife  with  the  child  now 
deceased  and  accompanied  by  another  lady 
was  driving  a  team  of  horses  hitched  to  an 
ordinary  farm  wagon  on  a  county  road  in 
Beltrami  county.  The  wagon  was  not 
equipped  with  the  nsaal  bed  or  box,  but  had 
planks  in  the  bottom  and  at  the  sides  with 
an  end  board  in  front — an  arrangement  such 
as  is  common  in  hauling  dirt  or  graveL  As 
she  was  at  the  brow  of  a  hill  she  heard  an 
auto  approaching.  This  auto  was  driven  by 
one  of  the  defendants.  Ibe  road  was  narrow. 
The  driver  qf  the  auto,  seeing  the  impractica- 
bility of  passing  in  the  roadway,  just  before 
he  reached  the  horses  turned  to  his  right 
into  a  side  road  or  trail,  went  a  few  feet, 
stopped  Ills  auto,  but  did  not  stop  his  motor. 
The  sUtute  (G.  S.  1913,  {  2634,  par.  2)  pro- 


vides that  the  operator  of  an  auto  upon 
meeting  a  vehicle  drawn  by  an  animal  and 
driven  by  or  in  charge  of  a  woman  shall 
not  pass  as  a  rate  of  speed  greater  tSan 
four  miles  an  hour,  and  that  in  case  the 
animal  exhibits  signs  of  fright  shall  bring 
his  machine  to  a  stop,  and  in  case  he  con- 
tinues to  exhibit  signs  of  fright  shall  stop  tbe 
motor.  One  of  the  horses  exhibited  signs  of 
fright  as  the  motor  approached.  THie  driver, 
before  reaclilng  the  team,  drove  into  the  side 
road  and  stopped  the  auto,  but  did  not  stop 
the  motor.  One  of  the  men  got  out  of  the 
auto  and  went  in  the  direction  of  the  team 
apparently  to  be  of  help  if  needed.  l*e 
team  drove  on  and  the  accident,  which  tbe 
Jury  found  was  occasioned  by  the  fright 
given  the  team,  happened  some  little  distance 
down  the  hill. 

A  majority  of  the  court  are  of  the  opinion 
that  the  statute  mentioned  does  not  apply, 
and  that  there  is  no  basis  for  a  charge  of 
negligence  apart  from  it  The  driver  did  not 
meet  the  team.  He  turned  into  the  side  road 
to  avoid  a  meeting.  He  was  cautious.  At  a 
favorable  opportunity  he  turned  aside  and 
avoided  a  meeting.  There  was  surely  oo 
fault  unless  the  failure  to  stop  the  motor 
was  a  fault  The  auto  was  then  a  considera- 
ble distance  from  the  team,  and  it  was  not 
reasonably  to  be  anticipated  that  any  harm 
would  come.  We  hold  that  the  statute  was 
without  applicatioa  La  the  situation  disclosed, 
that  a  failure  to  stop  the  motor  did  not  in- 
volve liability  because  of  the  statute,  and 
that  independently  of  the  statute  there  was 
no  basis  for  a  finding  of  negUfenee. 

Order  reversed. 

BROWN,  G.  J.,  took  no  part 


HART  V.  FIRST  STATE  BANK  OF  MOTT. 
(Supreme  Court  of  North  Dakota.   May  8^  1917.) 

(Bvttainu  by  th«  Court.) 
Chattbl  Mobtoaoeb  «=»170(1)— CoNVEnsioN 

— ASBIONMSNT    or    MOB!IOAaB— lilABILirY. 

In  this  case  it  appears  that  uad»  a  bill  ot 
sale  and  a  pretended  assignment  of  a  mort- 
gage, defendant  took  and  sold  two  horses  on 
■which  the  plaintiff  had  a  valid  mortgage  lien  for 
$764.  The  bill  of  sals  was  made  without  any 
consideration,  and  the  alleged  assignment  is  a 
mere  nullity.  The  signature  to  the  assignment 
was  obtained  by  smoothness  and  deception,  and 
without  any  consideration.  Hence,  in  takuog 
and  selling  the  liorses,  the  bcmk  was  a  mere 
wrongdoer. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  306.] 

Appeal  from  District  Court,  Hettingn 
Ckwmty ;  W.  C.  Crawford,  Judge. 

Action  by  Bridget  A.  Hart  against  the 
First  State  Bank  of  Mott  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

B.  W.  Shaw,  of  Mandan,  for  appellant. 
Jacobsen  &  Murray,  of  Mott,  for  respondeat 
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ROBINSON,  X  '  la  tbis  case  the  bank  ap- 
peals from  a  Judgment  against  It  for  tbe 
conversion  of  two  boraes  on  wblch  tbe  plain- 
tiff had  a  cbattel  mortgage.  There  was  no 
motion  for  a  new  trial,  and  no  showing  that 
tbe  evidence  was  Inanffldent  to  sustain  the 
verdict  The  bank  admitted  the  taking  and 
sale  of  the  horses,  and  Claimed  tbe  right  to 
do  so  imder  a  bill  of  sale  by  the  owner  and 
an  alleged  aaslgnment  of  a  mortgage.  It 
appears  that  on  June  22,  1909,  J.  G.  Filler 
and  Cora  FlUer  made  to  the  plaintlfC  two 
promissory  notes,  <»e  for  $854  and  one  for 
$400,  and  to  secure  tbe  same  they  made  to 
tbe  plalntUt  a  mortgage  on  tbe  horses  In 
question,  with  another  team  of  blade  horses 
and  some  ctopa.  The  mortgage  was  duly  filed 
and  was  given  for  money  loaned,  and  It  has 
Dot  been  paid.  Tbe  alleged  assignment  U  on 
a  blank  printed  form,  and  a  paper  about  tbe 
size  of  a  blank  promissory  note.  It  Is  as 
follows: 

Tor  value  received,  I  hereby  assign,  transfer 
and  set  over  unto  First  State  Bank,  Hott,  N,  D.. 
that  certain  chattel  mortgage,  dated  on  the  22a 
day  of  Jane,  A.  D.  1909,  ti^ether  with  tbe  notes 
secured  thereby,  made  by  J.  C.  Filler  and  Oora 
B.  L'lller  as  mortgagor,  to  Brid|;et  A.  Hart  as 
mortgagee,  which  has  been  filed  in  the  office  of 
the  regiater  of  deeds  of  the  county  of  Hettinger, 
State  of  North  Dakota,  <m  the  29th  day  of  June, 
A.  D.  1909,  being  No.  8194  of  the  chattel  mort- 
gages of  said  county. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  tbis  12th  day  of  August,  A.  D.  1911. 

'^Bridget  A.  Hart 

"In  presence  of 
"J.  J.  Greet 
"F,  a.  Orr." 

The  promissory  notes  secured  by  the  mort- 
gage were  not  delivered  to  tbe  bank.  The 
plaintiff  testified  that  she  never  agreed  to 
make  any  such  assignment  and  she  never 
knowingly  put  her  signature  to  It;  that  In 
May,  1911,  She  was  In  tbe  bank  and  signed 
some  papers  giving  the  bank  a  lien  for  seed 
wheat;  tbat  she  talked  about  the  security, 
tbe  mcmey,  and  tbe  seed  lien.  She  did  not 
read  the  papers.  She  thought  they  would 
be  as  tbey  had  stated.  "I  talked  with  Orr, 
the  cashier  and  manager  of  tbe  bank;  he 
laid  out  the  papers  and  showed  us  where  to 
sign."  He  said,  "Sign  here,"  and  she  signed. 
He  called  on  Mrs.  Filler  to  sign  first  and 
then  Bridget  Hart  signed,  and  then  J.  O. 
Filler  signed.  She  says  there  were  quite  a 
good  many  papers.  One  was  a  copy  of 
another.  The  plalntifrs  counsel  vainly  tried 
to  show  the  conversations  regarding  the  pa- 
pers and  tbe  v^ole  transaction,  and  it  was  ob- 
jected to  and  erroneously  ruled  out  To  tbe 
question  "Was  there  anything  said  about  tbe 
assignment  of  a  mortgage?"  an  objection  was 
made  and  the  objection  sustained.  And  so  by 
tbe  fault  of  the  counsel  for  defendant  tbe 
idalntiff  was  not  permitted  to  show  the  mat- 
ter as  fully  as  she  might  have  done. 

In  regard  to  the  UU  of  sale  the  evidence 
to  that  it  was   without  any  consideration, 


and  it  was  made  for  tbe  purpose  of  keeping 
off  creditors.  Mr.  Orr,  the  bank  manager, 
was  present  and  beard  the  testimony  im- 
peaching himself  and  the  assignment  and  tbe 
bill  of  sale,  and  he  did  not  attempt  to  deny 
any  of  It  There  was  no  denlaL  No  testi- 
mony was  offered  to  show  tbat  either  the  blU 
of  sale  or  tbe  assignment  was  made  fbr  any 
consideration  or  to  show  any  conversation 
or  negotiation  regarding  the  alleged  assign- 
ment or  tbe  reason  for  such  an  unusual  thing 
as  an  aaslgnment  of  a  mortgage  without  tbe 
notes. 

Tbe  wliole  evidence  leads  to  these  (dear 
and  i>osltlve  conclusions: 

(1)  Tbe  bill  of  sale  was  made  without  any 
consideration,  and  the  bank  was  not  a  pur- 
chaser in  good  faith  or  for  value. 

(2)  Tbe  alleged  assignment  of  tbe  mortgage 
is  a  mere  nullity.  The  signature  was  ob- 
tained by  smoothness  and  deception  of  the 
bank  manager. 

(3)  In  taking  and  selling  the  horses  die 
bank  was  a  mere  wrongdoer,  and  subject  to 
exemplary  damages. 

(4)  The  defendant  pleads  a  former  ad- 
judication In  a  suit  which  was  dismissed,  but 
it  is  entirely  <dear  tbe  record  falls  to  show 
any  adjudication  on  tbe  merits  of  this  case. 

When  tbe  defendant  moved  for  a  directed 
verdict  tbe  court  might  well  have  directed 
a  verdict  In  favor  of  the  plaintiff. 

Tbe  Judgment  Is  affirmed. 

CHRISTIANSON,  J.,  ooacura  In  result 


FAXON  V.  LALLIB  CIVIJ.  TP. 
(Supreme  Court  of  North  Dakota.    May  8, 1917.) 

(BvOahut  iy  the  Couii.) 

1.  Indians  «=»10— Pubuc  Lajtds  —  Nobth 
Dakota— Indian  Tiixe. 

The  public  lands  situated  In  the  territory  of 
Dakota  and  state  of  North  Dakota  at  no  time 
belonged  to  the  Indians,  and  tbe  courts  have  nev- 
er recognised  any  title  in  the  Indians  thereto. 

[EM.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  g§  25,  29,  46.] 

2.  EviNENT  Domain  <S==>83— Establishment 
ov  Hiohwat— Compensation  to  Owner. 

A  lioard  of  supervisors  may  op3n  a  highway 
along  the  section  lines  of  the  former  Indian  res- 
ervations of  North  Dakota,  and  which  have  now 
been  thrown  open  to  settlement  without  com- 
pensating the  owners  of  the  land  for  the  6&- 
foot  strip  of  right  of  way  occupied  and  taken. 

[Ed.  Note,— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  220.] 

3.  HioHWATs  $=321  —  PuBMo  Lands— CoN- 
STRUOTioN— Act  of  Conobess  —  Constbdo- 
TiON  o*  Statutoby  Acceptance. 

The  acceptance  by  chapter  33  of  the  Laws  of 
1870-71  of  the  right  of  way  for  the  construc- 
tion of  highways  on  public  lands  granted  by  the 
act  of  Congress  of  1866  (Act  July  26,  1866,  c. 
262.  I  8,  14  Stat  253  [U.  S.  Comp.  St  1916,  { 
4919])  related  back  to  and  became  effective  from 
tbe  date  of  the  grant  and  has  not  been  revoked 
by  the  subsequent  use  of  a  portion  of  such  lands 
as  an  Indian  reservation,  nor  by  sections  3  and 
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22  of  dia^ter  112  of  the  Seerion  Laws  of  1887 
and  BQcdoii  3  of  chapter  07  of  the  Session  Laws 
of  1899. 

[Ed,  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §  37.] 

Appeal  from  District  Court,  Benson  Ooun- 
ty;  C.  W.  Buttz,  Judge. 

Actioa  by  John  D.  Faxon  against  the  CItU 
Township  of  Lallie,  Benson  County,  North 
Dakota.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Aifirmed. 

S.  E.  Ellsworth,  of  Jamestown,  for  appel- 
lant T.  H.  Burke,  of  Hardin,  Mont,  and  £. 
T.  Burke,  of  Bisitaarck,  for  reQ)ondent 

BRtrCE,  C.  J.  This  is  an  Rppeal  from  a 
Judgment  affirming  an  order  of  the  board  of 
supervisors  of  the  civil  township  of  Lallie 
in  Benson  county,  N.  D.,  in  a  proceeding  for 
the  establishment  of  a  public  highway  under 
the  provisions  of  article  1  of  chapter  31, 
Political  Code,  being  sections  1918-1939,  Com- 
piled Laws  of  1913.  The  appeal  from  the  or- 
der of  the  board  of  supervisors  is  taken  un- 
der the  provisions  of  section  1938,  Compiled 
Laws  of  1913. 

It  appears  that  the  township  hoard  of  su- 
pervisors, in  June,  1915,  declared  four  miles 
of  section  line  open  as  a  highway.  Flve- 
eigbths  of  a  mile  of  this  runs  through  the 
farm  of  the  plaintiff  and  appellant  whose 
land  lies  upon  each  side  of  the  section  line. 
The  only  question  at  issue  in  tills  case  is 
whether  the  plaintiff  should  be  paid  for  the 
33-foot  strip  which  lies  on  each  side  of  the 
section  line.  The  township  claims  an  ease- 
ment or  right  to  use  the  road  under  the  Public 
Highway  Act  of  Congress  of  July  26, 1866,  c. 
262,  i  8,  14  Stat  253  (U.  S.  Comp.  St  1916, 
S  4919),  which  provides  that: 

"The  right  of  way  for  the  construction  of 
highways  over  public  lands,  not  reserved  for 
public  uses,  is  hereby  granted." 

It  Claims  that  this  act  granted  section  lines, 
and  that  tills  act  or  grant  was  accepted  by 
the  territory  of  Dakota  by  the  Act  of  Janu- 
ary 12,  1871,  being  chapter  33  of  the  Session 
Laws  of  1870-71,  which  provided  that: 

"Hereafter  all  section  lines  in  this  territory 
shall  be  and  are  hereby  declared  public  highways 
as  far  as  practicable." 

There  can  be  no  question  that  the  lands  in 
question,  at  the  time  of  the  passage  of  these 
acts,  were  part  of  the  public  domain.  Appel- 
lant however,  contends  that  they  were  re- 
served for  public  uses,  and  therefore  that  the 
right  of  way  was  not  granted  or  accepted 
over  them.  He  maintains  that  they  were 
part  of  the  Devils  Lake  Indian  Reservation 
at  the  time  of  the  passage  of  the  acts  in  ques- 
tion, and  that  land  reserved  for  such  reserva- 
tions was  land  whl<^  was  reserved  for  a  pub- 
lic use.  If  no  right  of  way  then  was  granted 
to  the  state,  he  contends  that  the  road -can 
only  be  opened  upon  paying  to  the  owner  of 
the  land  his  proper  damages  wiilch  would 
include  the  value  of  the  strip  taken. 

[1,2]  In  this  we  believe  he  l6  in  error.  The 


DevUa  Lake  Beserratloa  wfl8  not  eet  apart 
imtll  June  22,  1874,  when  a  treaty  was  made 
with  the  Indian  tribes  in  relation  thereto. 
The  grant  was  made  by  Congress  in  1866,  and 
accepted  by  the  twrltoty  In  1871,  for  we 
have  held  that  the  territorial  act  of  1871,  be> 
fore  referred  to,  constituted  an  acceptance  of 
the  congressional  grant  See  Wenberg  v. 
Oibbs  Tovniship,  81  N.  D.  48,  163  N.  W.  440; 
Township  v.  Skauge,  6  N.  D.  886,  71  N.  W. 
644;  Wells  v.  Pennington  County,  2  8.  D.  1, 
48  N.  W.  305,  39  Am.  Bt  Rep.  75&  This  and 
ottier  courts  liave  also  held  that  the  federal 
Act  of  July  26,  1866,  from  ita  dear  wording 
conveys  a  present  grant;  when,  therefore, 
the  provision  vras  acted  upon  and  accepted  by 
the  territory,  such  acceptance  related  tiack 
and  became  effective  from  the  date  of  the 
grant.  Township  v.  Skauge,  6  N.  D.  388,  71 
N.  W.  544 ;  Wells  v.  Pennington  Township,  2 
S.  D.  6,  48  N.  W.  306,  39  Am.  St  Rep.  758; 
Railway  Co.  v.  U.  S.,  92  U.  S.  733,  28  L.  Ed. 
634;  Railway  Co.  v.  Baldwin,  108  U.  6.  426. 
26  L.  Ed.  678;  Wrlgbt  T.  Roseberry,  121  U. 
S.  606,  7  Sup.  Ct  986,  30  L.  Ed.  1042 ;  French 
T.  Fyan,  93  C.  S.  169,  23  L.  Ed.  812 ;  North- 
em  Pacific  Railway  Co.  t.  Barlow,  26  N.  D. 
158,  143  N.  W.  903;  Id.,  240  U.  S.  484,  86 
Sup.  Ct  456,  60  L.  Ed.  760.  If,  therefore,  at 
the  time  of  the  grant  the  land  belonged  to  the 
United  States,  the  highway  was  created  In 
1871,  and  the  plaintiff  has  no  right  therein, 
unless,  perhaps,  the  subsequent  setting  apart 
of  the  territory  as  an  Indian  reservation  in 
1874  reserved  the  land  for  a  public  use,  and 
repealed  the  prior  grant  We  are  satisfied 
that  the  reservation  in  question  was  never  at 
any  time  property  which. belonged  to  the  In- 
dians. Whether  rightfully  or  wrongfully,  the 
courts  have  never  recognized  any  title  in  the 
Indians  to  the  lands  of  the  United  States,  ex- 
cept as  we  have  chosen  to  qiecifically  grant 
it 

The  history  of  the  territory  is  as  follows: 
In  1609,  Henry  Hudson  discovered  the  bay 
which  was  named  after  lilm.  In  1669,  the 
Hudson  Bay  Company  was  chartered  by 
Charles  the  Second,  and  to  it  was  given  the 
basin  of  Hudson  Bay  including  the  valleys  of 
the  Red  River  of  the  North,  the  Cheyenne 
and  Devils  Lake.  The  French  owned  the  Val- 
ley of  the  Missouri,  thus  splitting  it  into  two 
parts,  s^arated  by  the  line  now  represented 
by  ttie  main  line  of  what  is  known  as  the  Soo 
Railroad.  After  the  Revolutionary  War,  the 
northwestern  half  of  the  state  was  ceded  by 
the  treaty  of  Paris  by  England  to  the  United 
States.  Sixteen  years  later,  the  other  half  of 
the  state  was  purchased  from  France  as  a 
part  of  the  so-called  Louisiana  Purchase, 
Settlement  was  made  by  the  whites  at  Pem- 
bina as  early  as  May  17,  1801,  and  the  coun- 
try from  that  time  was  continuously  occu- 
pied by  white  settlers.  It  is  true  that,  during 
this  time,  various  Indian  tribes  claimed  all 
of  the  state  as  well  as  Minnesota  and  Io^va, 
but  the  Indians  were  always  treated  as  sub- 
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jects  of  the  cotmtiy ;  the  land  as  pnblic  do- 
main and  tbe  Indians  merely  as  licensees.  It 
was  when  they  were  thus  occupying  the  land 
Jn  this  genera]  way  that  the  act  of  1866  was 
passed  by  Congress,  whldi  granted  the  public 
blghways  to  tbe  sefreral  states,  and  which 
was  accepted  In  1871  by  the  territory  of  Da- 
kota. The  Indians  were  then  gradually  mov- 
ed westtrard,  and  In  1874  a  treaty  was  made 
with  the  Sisseton  and  Wahpeton  Band  of 
Sioux  Indians,  whereby  they  were  paid  the 
sum  of  $80,000  for  a  relinquishment  of  all  of 
their  claims  In  the  basin  of  the  Red  river  and 
Devils  Lake,  and  were  granted  the  right  to  the 
use  of  the  reservation,  commonly  known  as 
tbe  Devils  Lake  Indian  Reservation. 

It  is  clear  that,  when  the  reservation  was 
acc^ltted  by  the  Indians,  the  Highway  Act 
bad  been  in  effect  over  ^ght  years  and  had 
been  accepted  for  three  years.  It  Is  also 
clear  that  the  right  granted  to  the  state  was 
not  in  tbe  nature  of  a  license,  revocable  at 
the  pleasure  of  the  grantor,  but  that  high- 
ways once  established  over  the  public  domain 
under  and  by  virtue  of  the  act  became  vested 
in  the  public,  who  had  an  absolute  right  to 
the  use  thereof  which  could  not  be  revoked  by 
the  general  government,  and  that  whoever 
thereafter  took  the  title  from  the  general  gov- 
ernment took  it  burdened  with  the  highways 
BO  established.  Township  v.  Skauge,  6  N.  D. 
888,  71  N.  W.  544. 

Even,  Indeed,  if  we  concede  that  the  setting 
apart  of  a  tract  of  land  for  an  Indian  reser- 
vation is  a  pnblic  use,  and  on  this  we  express 
no  opinion,  there  is  nothing  in  the  statutes  or 
In  tbe  decisions  which  lead  us  to  believe 
tbat  it  was  ever  intended  to  divest  tbe  puUlc 
of  the  highway  rights  before  granted,  or,  at 
any  rate,  that  when  the  reservations  were 
again  opened  to  the  public,  as  the  Devils 
Lake  Reservation  was  In  June  2, 1804,  the  old 
rights  could  not  be  asserted. 

Tbe  situation  was  this:  At  tbe  time  the 
act  of  July  26,  18C6,  was  approved,  the  land 
in  controversy  was  Indian  country,  L  e.,  the 
claims  of  the  Indian  tribes  had  not  at  that 
time  been  extinguished,  but  the  fee  was  la  the 
United  States ;  the  Indians  having  merely  a 
right  of  occupancy,  subject  to  the  dominion 
and  control  of  tbe  govemm^it  and  its  right 
to  convey  the  land  in  fee.  In  1874  the  reser- 
vation was  created.  Prior  to  that  time,  how- 
ever, and  by  tbe  federal  acts  of  1866,  and 
the  territorial  act  of  1871,  tbe  right  of  a  pub- 
lic highway  bad  been  granted  to  the  8tat& 
The  land  could  be  settled  or  temporarily  set 
apart  for  reservation  purposes,  but  the  vest- 
ed rights  could  not  be  taken  away.  If  the 
occupancy  by  the  Indians  and  the  creation  of 
the  reservation  was  a  public  use,  then  that 
public  nse  ceased  in  1904,  whm  tbe  reserva- 
tion was  opened  for  settlement  Tbe  right  ta 
the  highways  then,  at  the  most,  reverted  to 
the  original  grantee,  the  state,  the  same  as 
the  right  of  way  of  a  railway  company  would 


revert  to  the  pr<9>erty  owners  or  to  the  state, 
if  the  railway  nse  were  discontinued. 

Whatever  may  have  been  the  status  of  tbe 
highways  during  the  occupancy  of  the  reser- 
vation by  the  Indians  as  a  reservation,  it  is 
dear  that,  when  that  use  ceased  and  the 
lands  were  thrown  open  to  settlement,  such 
lands  and  such  highways  were  governed  by 
the  law  usually  pertaining  to  the  public  do- 
main. Prior  to  tbe  opening  of  the  reservation 
the  lands  bad  been  surveyed.  Prior  to  this 
time  the  highway  grant  by  the  federal  gov- 
ernment bad  been  accepted  by  tbe  state.  Im- 
mediately upon  the  throwing  open  of  the  res- 
ervation the  grant  again  became  oi)erative. 
The  federal  acts  and  state  acts  were  opera- 
Uto  at  tbat  time;  Tbe  land  then  became  gov- 
ernment land  subject  to  the  highway  right  In 
the  state.  While  It  was  In  such  a  condition, 
the  plaintitr  made  bis  filing,  and,  of  course, 
this  filing  was  subject  to  tbe  highway  right 

But  it  is  claimed  tbat  tbe  right  of  way  did 
not  become  a  highway  until  it  was  surveyed, 
and  tbat  there  is  no  proof  In  the  record  that 
any  survey  was  made,  or,  rather,  that  tbe 
date  of  the  survey  is  not  proven.  Section 
7938  of  the  Compiled  Laws  of  1913,  however, 
provides  that  tbe  courts  will  take  Judicial  no- 
tice of  tbe  government  surveys  and  tbe  legal 
subdivisions  of  public  lands,  and  a  perusal  of 
volume  41,  p.  714,  of  the  field  notes  of  the 
United  States  survey,  now  on  file  with  the 
state  engineer,  will  diow  tbat  the  survey  was 
made  between  the  23d  and  26th  of  August, 
1875.  Although  this  survey  was  not  made 
until  after  the  reservation  was  established, 
and  "the  right  acquired  by  the  territory  or  tbe 
public  was  necessarily  Imperfect  until  the 
lands  acquired  for  highways  were  surveyed 
and  capable  of  IdentLQcatlon,  when  tbe  land 
was  surveyed  and  the  various  section  lines 
were  designated  to  be  highways  as  far  as 
practicable,"  the  right  of  tbe  territory  attach- 
ed for  tbat  purpose,  and  took  effect  as  of  the 
date  of  the  territorial  law ;  it  being  remem- 
bered tbat  the  plaintiff  did  not  settle  upon 
tbe  land  until  1904.  Wells  v.  Pennington 
County,  2  S.  D.  10,  48  N.  W.  305,  39  Am.  St 
Rep.  758. 

[3]  But  it  Is  contended  that  the  acceptance 
of  the  highway  grant  by  the  territorial  act  of 
1871  and  by  section  1050  of  the  Revised  Codes 
of  1895  was  revoked  and  repealed  by  sections 
3  and  22  of  chapter  112  of  tbe  Session  Laws 
of  1897,  and  again  by  section  8  of  chapter  97 
of  tbe  Session  Laws  of  1899.  The  acts  in 
question  are  as  follows: 

Section  8,  c.  112,  Session  Laws  1897:  "Sec- 
tion LAnet  Conndered  Public  Road*,  When. — 
In  all  townships  in  this  state  in  which  no  public 
roads  have  been  laid  out  or  which  have  not  been 
organized,  the  congressional  section  lines  shall 
be  considered  public  roads,  to  be  opened  to  the 
width  of  two  rods  on  eacli  side  of  such  section 
lines,  upon  the  order  of  the  board  of  supervisors, 
without  any  survey  being  had,  except  where  it 
may  be  necessary  on  account  of  variations  caus- 
ed by  natural  obstacles,  subject,  however,  to 
all  the  provisions  of  this  chapter  in  relation  to 
asBeasment  of  damages." 
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Section  22:  "SecttoM  1060,  1051.  1052,  10«53, 
10f54,  1055,  1066,  1067,  1068,  1059,  1080,  1061, 
1062,  1063,  1064,  1065,  1066,  1067,  1068,  1069, 
1070, 1071, 1072. 1073,  1074,  and  1075  of  the  Re- 
vised Codes  of  North  Dakota,  be  and  the  same 
are  hereby  repealed." 

Section  3,  c.  07,  Session  Laws  1899:  "Section 
lAnet  Considered  Publio  Road*,  When.— In  all 
townships  in  this  state  outside  the  limits  of  in- 
corporated cities.  Tillages  or  towns,  the  con- 
gressional section  lines  shall  be  considered  public 
roads,  to  be  opened  to  tiie  width  of  two  rods  on 
each  side  of  such  section  lines,  where  the  same 
have  not  already  been  opened  upon  the  order 
of  the  board  having  jurisdiction  as  provided  by 
section  4  of  this  chapter  without  any  survey 
being  had,  except  where  it  may  be  necessary  on 
acconnt  of  variations  caused  by  natural  obstacles, 
iubjeot,  Kotvever,  to  aU  the  provisiont  of  thU 
chapter  in  relation  to  attestmenti  of  damage$." 

It  Is  contended  by  counsel  for  appellant 
that  this  supposed  repeal  of  the  prior  accept- 
ance by  the  legislative  assembly  of  1897  was 
prompted  by  an  attempt  to  prohibit  any  fur- 
ther establishment  of  highways  upon  section 
lines  within  the  state  without  payment  of 
just  compensation  for  the  land  taken. 

We  do  not,  however,  so  understand  the 
statutes.  Both  the  act  of  1897  and  the  act  of 
1899  are  general  highway  acts  and  contain 
many  other  provisions  than  the  one  In  ques- 
tion. The  chapters,  as  we  understand  It, 
were  Intended  to  be  as  comprehensive  as  pos- 
sible, and  to  cover  as  far  as  possible,  the 
whole  subject.  We  cannot  derive  therefrom 
any  Intention  that  the  rights  and  the  pr<^>er- 
ty  in  the  section  lines,  as  highways,  should 
be  surrendered.  The  Intention,  we  believe, 
was  merely  that  where  land,  other  than  the 
sectlcm  lines,  was  sought  to  be  appropriated, 
on  account  of  necessary  deviations,  from  such 
section  lines,  or  the  construction  of  the  road 
would  Injure  adjacent  buildings  or  property 
by  the  removal  of  the  lateral  support,  or  oth- 
erwise, damages  might  be  assessed.  We  can, 
however,  find  no  Intimation  that  the  right  to 
the  easement  should  be  surrendered,  or  that 
there  should  be  a  grant  by  the  state  to  the 
landowner  of  that  easement.  This  has  been 
the  former  holding  of  this  court,  and  we  see 
no  reason  for  departing  from  It  Wenberg  v. 
Glbbs  Township,  81  N.  D.  46-62,  1B3  N.  W. 
440;  Township  v.  fikauge,  6  N.  D.  382-388, 
71  N.  W.  544 ;  Wells  v.  Pennington,  2  S.  0. 1, 
48  N.  W.  306,  39  Am.  St  Rep.  758 ;  Keen  y. 
Fairvlew,  8  S.  D.  658,  67  N.  W.  623. 

The  Judgment  of  the  district  court  la  af- 
firmed. 


SLBXTEN  T.  FIRST  NAT,  BANE  OP  CAR- 
RINGTON. 

(Supreme  Court  of  North  Dakota.    May  12, 
1917.) 

(Bylldbtu  &v  <A«  OoMTt.) 

1.   MOBTOAOES     «=»410— FOBECLOSXTBI  — Bad 

Faith. 
Where  a  mortgagee,  holding  both  a  second 
and  a  third  mortgage,  forecloses  the  third  mort- 
gage, bidding  in  the  property  for  the  amount  of 


the  third  mortgage  debt,  Interest,  and  costs,  and 
after  the  sale  takes  additional  security  for  the 
second  mortgage  debt  which  it  afterwards  col- 
lects in  full  and  credits  to  the  mortgagor  on  the 
debt  secured  by  the  second  mortgage,  and  where 
the  purchaser  refrains  from  giving  the  mort- 
gagor definite  information  in  regard  to  tiie  date 
of  the  expiration  of  the  period  of  redemption, 
held  that  the  circumstances  indicate  bad  faith 
on  the  part  of  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1178-1180.1 

2.  Mobtoagks    4s»410— FoBKdAstnc— Bad 

FArrn— EviDENOt. 
Evidence  examined,  and  held  to  substantiate 
the  finding  of  the  trial  court  that  the  mortgagee 
in  perfecting  a  foreclosure  of  the  third  mortgage 
act«d  in  bad  faith  and  manifested  an  intention 
to  secure  the  land  of  the  mortgagor  for  the 
amount  of  the  mortgage,  rather  than  to  collect 
the  debt  secured  thereby. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1178-1180.1 

3.  MOBTQAGES  4=9536(8)— FOBECLOSUBK  SaUC 
— PUBCHASK  BT  MOBTOAOBE. 

Where  a  mortgagee  bids  at  foreclosure  sale.  It 
must  be  held  to  bid  on  the  same  terms  as  others, 
and  consequently  to  bid  subject  to  a  prior  mort- 
gage held  by  it 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1666.] 

4.  MOBTOAOES  ®=>536<3)  —  FOBECLOBITBE  OT 
JUNIOB  MOBTQAOE— DISCHABOE  OF  SSRIOB 
MOBTQAOZ. 

Aa  a  consequence  of  the  foreclosure  of  a 
junior  mortgage  where  a  senior  mortgage  is  out- 
standing, the  land  purchased  at  the  foreclosure 
sale  becomes  the  primary  fond  for  the  payment 
of  thk  senior  mortgage,  and  where  a  senior  mort- 
gage is  hdd  by  a  junior  mortgagee  who  bids  in 
the  land  at  loreclosure  sale  under  the  latter 
mortgage,  such  senior  mortgage  is  discharged. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1566.] 

6.  Mobtoagks  ^»635(3),  689— Fobsclosubc— 

Appucation  or  Goixj^tebal. 
Where  a  mortgagee  bids  in  the  property  of 
the  mortgagor  at  foredoeure  sale  and  later  real- 
ises upon  collateral  held  by  it  as  security  for 
other  Indebtedness  of  the  mortgagor  secured  by 
a  prior  lien  and  applies  the  proceeds  to  the  pay- 
ment of  the  mortgagor's  debt,  the  mortgagee 
cannot  complain  when  the  mortgagor  accepts  the 
reciprocal  equitable  alternative  and  treats  the 
land  as  being  held  by  the  mortgagee  merely  as 
security  for  the  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1666.  1689,  1^.] 

6.  MoBTOAOES  «=»691(1)_Patment  ot  IN- 
DEBTEDNESS— RBDEMTTION. 

Where  the  mortgagee  continues  to  trect  the 
land  purchased  by  it  at  foreclosure  sale  as  se- 
curity for  indebtedness  of  the  mortgagor,  the 
mortgagor  Is  entitled  to  redeem  npMi  the  pay- 
ment of  tbe  tudebtedneas. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1693-1688,  1700,  1702-1708.] 

Appeal  from  District  Court  Stutsman 
County;  Coffey,  Judge. 

Action  by  Thor  J.  Slettm  against  the  First 
National  Bank  of  Carrington,  N.  D.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afl^lrmed. 

Tbla  is  an  appeal  from  a  Judgment  of  the 
district  court  of  Stutsman  county,  permit- 
ting the  plaintiff  and  respondent,  Sletten, 
to  redeem  from  a  mortgage  foreclosure  sal* 
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In  drcuiDStanoes  tbat  appear  In  the  state- 
ment of  facts  below.  Tlie  case  Is  here  for 
trial  de  novo,  and  error  Is  predicated  apon 
certain  flndlo^s  of  fact  and  conclusions  of 
law  which  will  be  spedflcally  treated  In  the 
opinion.  The  facts  as  we  gather  them  from 
the  record  are  as  follows:  In  March,  1911, 
Thor  J.  Sletten  was  the  owner  of  real  estate 
in  Stutsman  county  described  as  follows: 
The  west  half  of  the  east  half  of  section  4, 
township  143,  range  68,  which  land,  with  the 
improvements,  was,  conservatively  estimated, 
worth  $4,000 ;  the  trial  court  finding  its  val- 
ue to  be  $4,800.  In  order  to  obtain  funds 
with  which  to  purchase  a  threshing  outfit, 
the  plaintiff,  on  the  above  date,  gave  three 
notes  equal  in  amount,  aggregating  $1,500,  to 
the  First  National  Bank  of  Carrlngton,  to 
secure  which  he  gave  a  real  estate  mortgage 
upon  the  above-described  land.  As  addition- 
al security  Sletten  gave  a  chattel  mortgage 
upon  the  threshing  outfit  bought  by  him.  In 
the  fall  of  1912,  being  unable  to  make  any 
payments  on  this  obligation,  Sletten  authoi^ 
ized  the  First  National  Bank  to  foreclose  the 
diattel  mortgage  by  a  sale  of  the  mortgaged 
property,  but  It  no^ere  appears  that  any 
sale  was  made  under  this  authorization.  In 
the  month  of  November,  1912,  one  A.  T. 
Johnson,  in  company  with  Q.  S.  Newberry, 
cashier  of  the  First  National  Bank  of  Car- 
rlngton, called  at  the  home  of  Sletten  and 
obtained  from  him  a  demand  note  for  $220, 
the  same  representing  an  indebtedness  of 
Sletten  to  Johnson.  To  secure  this  note  Slet- 
ten gave  a  real  estate  mortgage  covering  the 
land  above  referred  to.  A  little  more  than 
two  weeks  after  this  note  was  executed,  Slet- 
ten paid  Johnson  the  sum  of  $120  to  apply 
thereon,  which  payment  was  Indorsed  on  the 
note.  On  Januaiy  8,  1913,  Johnson  assigned 
this  note  and  mortgage  to  the  First  Natlmial 
Bank,  executing  the  assignment  in  blank, 
howerrer.  On  February  5,  1913,  Newberry 
advised  Sletten  that  the  bank  had  purchased 
the  Johnscn  note,  and  notified  liim  that  un- 
less the  balance  was  paid  foreclosure  would 
be  started.  Following  this  notice,  foreclosure 
proceedings  were  started,  and  on  the  19th 
day  of  April,  1913,  the  land  was  sold  to  the 
mortgagee  at  fotedosure  sale  for  $300.04. 
(The  notice  of  foreclosure  sale  stated  that 
the  bank  bad  been  required  to  pay  $141.82  as 
Interest  upon  the  first  mortgage  and  as  real 
estate  taxes,  which  amount  was  declared  to 
be  part  of  the  mortgage  debt)  From  this 
foreclosure  sale  no  redemption  was  made 
within  the  time  prescribed  by  law,  and  after 
the  expiration  of  the  time  for  redemption  the 
sheriff  of  Stutsman  county  duly  issued  a 
sheriff's  deed  to  the  First  National  Bank  of 
Carrtegton.  In  addition  to  the  mortgages 
that  figure  in  the  above  transactions  between 
Sletten  and  the  First  National  Bank,  Sletten 
had  in  1910  given  to  the  Wells-Dickey  Com- 
pany a  first  mortgage  upon  the  land  for 
$850,  due  in  1915.  It  appears  that  soon  after 
Sletten  received  notloe  from  the  bank  that 


It  bad  purdiased  the  Johnstn  note  and  mort- 
gage and  requesting  that  the  same  be  im- 
mediately paid,  he  went  to  Oarrington  for 
the  purpose  of  seeing  Newberry  and  adjust^ 
ing  the  indebtedness  to  his  satisfaction,  but, 
Newberry  being  absent  at  the  time,  nothing 
came  of  this  attempt  On  about  May  6, 1913, 
plaintiff,  Sletten,  went  again  to  Carrington, 
where  he  saw  Newberry,  and  where  he  and 
Newberry,  together  with  two  oth«'  men  nam- 
ed Anderson,  consummated  a  sale  of  Slet- 
ten's  threshing  machine,  upon  which  the 
bank  held  the  chattel  mortgage.  The  ar- 
rangement ntade  in  connection  with  the  sale 
of  the  madiine  was  this:  The  Andersons 
gave  Sletten  their  notes  for  $1,600  secured 
by  a  chattel  mortgage  on  the  threshing  outfit 
and  other  personal  proi>erty,  and  these  notes 
and  mortage  were  left  by  Sletten  as  col- 
lateral to  his  obligations  to  the  bank.  About 
this  time  Sletten  gave  another  real  estate 
mortgage  on  the  above-described  land  to  J. 
Buduuuin  It  Sons,  to  secure  an  indebtedness 
of  $320.25  owing  to  them,  which  indebted- 
ness had  formerly  been  secured  by  a  second 
mortgage  on  the  threshing  machine.  Soon 
after  the  above  transactions  were  had,  the 
plaintiff  who  had  been  unfortunate  in  his 
farming  operations  for  two  or  three  years, 
left  the  state  and  went  to  Canada,  where  he 
remained  until  the  latter  part  of  December, 

1913.  During  his  absence  in  the  fall  of 
1913  the  Andersons  paid  $500  to  the  bank  on 
their  threshing  machine  notes^  and  in  March, 

1914,  they  paid  the  balance  in  full  to  the 
Jan^es  Kiver  National  Bank  of  Jamestown, 
to  w:hi<di  bank  the  notes  were  later  assigned 
by  Sletten  at  the  solicitation  of  Newberry. 

On  the  occasion  of  Sletten's  visit  to  Car- 
rington in  December,  1913,  he  was  there 
but  a  phort  time,  but  he  took  the  trouble  to 
make  an  appointment  with  Newberry  to  dis- 
cuss with  him  the  business  relations  between 
himself  and  the  bank.  The  evidence  as  to 
this  conversation  is  very  conflicting,  Sletten 
testifying  to  the  effect  that  Newberry  avoid- 
ed giving  a  direct  answer  to  the  qu^ction  as 
to  whether  the  mortgage  upon  the  land  was 
foredosed,  and  also  avoided  giving  a  state- 
ment in  response  to  liis  demand  for  one, 
which  would  show  how  much  he  was  indebt- 
ed to  the  bank.  Newberry,  on  the  other 
hand,  testified  that  Sletten  knew  and  under- 
stood that  the  Johnson  mortgage  had  been 
foreclosed,  and  that  Sletten's  indebtedness, 
including  that  represented  by  the  Johnson 
mortgage,  was  talked  over  pro  and  con. 
Sletten  left  Carrington  on  the  24th  of  De- 
cember, and  the  remainder  of  the  transac- 
tions pertaining  to  the  foreclosure  are  evi- 
denced by  correspondence.  Sletten  spent  the 
remainder  of  the  winter  in  WUlmar,  Minn.,  ' 
and  while  there  attempted  to  negotiate  a- 
sale  of  his  equity  in  the  land  involved  here- 
in. Early  in  March,  1914,  he  addressed  a  let- 
ter of  inquiry  to  the  First  National  Bank  of 
Carrington  to  determine  the  amount  of  the 
bank's  claim  agahoat  him.   This  Inquiry  was 
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antrvrered  by  Newberry,  but  In  bis  answer, 
while  specific  reference  Is  made  to  the  fore- 
closure proceedings  nnder  the  Jdtinson  mort- 
gage, neitber  tbe  date  of  tbe  foreclosiire  sale 
nor  the  date  of  the  expiration  of  tbe  period 
for  redemption  are  mentioned.  Again  nnder 
date  of  April  10,  1914,  Newberry  replied  to  a 
letter  written  by  Sletten,  in  which  he  again 
refers  to  the  foreclosure  proceedings,  and  in 
this  letter  nothing  is  said  with  regard  to  the 
expiration  of  the  period  of  redemption.  The 
reference  to  the  foreclosure  is  as  follows: 

"As  regards  the  foreclosure  against  your  land, 
you  know  without  being  told  that  that  was  be- 
gun some  time  ago.    ♦    *    *» 

Acting  In  response  to  advice  contained  in 
the  above  letter,  Sletten  assigned  the  Ander- 
son notes  to  the  James  River  National  Bank, 
which  assignment  was  dated  April  14tb.  Up- 
on receipt  of  this  assignment,  and  under 
date  of  April  15th,  Newberry  replied  to  Slet- 
ten's  letter,  and  in  this  reply  he  again  refers 
red  to  the  foreclosure  nnder  tbe  Johnson 
mortgage  as  follows: 

"Yon  seem  to  feel  that  it  is  our  desire  to  steal 
this  land  from  you.  •  •  •  The  foreclosure, 
as  you  know,  is  in  connection  with  your  note  to 
A.  T.  Johnson  which  is  payable  on  demand, 
which  note  was  sold  to  the  bank,  and  on  which 

Sayment  was  demanded,  and  by  reason  of  that 
emand  not  being  met,  foreclosure  was  begun." 

It  appears  that  during  the  winter  and 
spring  of  1914,  while  Sletten  was  negotiating 
with  one  Gratz  for  the  sale  of  the  land,  the 
latter  made  a  trip  to  Carrlngton  for  the  pur- 
pose of  looking  at  the  pn^)erty.  Sletten  te»- 
tided  that  on  Gratz's  return  the  deal  was 
called  off,  and  that  Gratz  advised  him  to  go 
to  Carrlngton  as  quickly  as  he  could.  , 

EJdward  P.  Kelly,  of  Carrlngton,  for  appel- 
lant S.  B.  Ellsworth,  of  Jamestown,  for  re- 
spondent 

BIRDZELL,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  record  In  this  case  is  a 
long  one,  and,  while  there  is  considerable  con- 
flicting testimony,  there  can  be  little  doubt 
that  the  facts  in  the  foregoing  statement  are 
amply  substantiated  by  the  evidence.  The 
real  controversy  Is  as  to  the  proper  inferences 
of  fact  and  the  legal  conclusions  warranted 
by  the  facts'  stated.  The  trial  court  found 
that  the  acts  of  Newberry,  as  cashier  of  the 
First  National  Bank  of  Carrlngton,  sufSdent- 
ly  manifested  an  intention  on  tbe  part  of  the 
defendant  to  obtain  tbe  plaintiff's  land  for  tbe 
amount  due  ui>on  the  Johnson  mortgage, 
rather  than  to  collect  the  indebtedness  se- 
cured by  the  mortgage,  and  it  was  also  found 
that  the  foreclosure  under  the  circumstances 
was  an  act  of  bad  faith  on  tbe  part  of  the 
defendant  If  these  Inferences  of  fact  are 
warranted  by  tbe  record,  there  can  be  no 
question  but  that  the  Judgment  of  the  trial 
court  is  correct.  We  confess  it  has  been  a 
matter  of  no  little  difficulty  to  satisfy  our 
ainds  that  the  foregoing  inferences  were 
fully  warranted  by  tbe  facts  adduced  at  the 


trial,  bnt  we  have  come  somewhat  reluctant- 
ly to  the  conclusion  that  the  findings  of  the 
trial  court  are  Jiustlfied.  We  say  we  have 
come  reluctantly  to  the  conclusion  because 
of  our  appreciation  of  the  importance  of  sus- 
taining the  validity  and  legal  effect  of  stat- 
utory proceedings  brought  to  foreclose  mort- 
gages where,  as  here,  there  apparently  has 
been  a  full  compliance  with  the  statute,  and 
because  of  the  natural  disinclination  to 
ascribe  unworthy  motives  to  our  fellow  men 
In  the  transaction  of  the  ordinary  affairs  of 
life.  There  are  no  circumstances  tending 
strongly  to  indicate  such  an  abuse  of  the  stat- 
utory  proceedings  as  was  Involved  In  the  case 
of  Hedlin  v.  Lee,  21  N.  D.  495,  131  N.  W.  390. 
But  here  the  relief  the  plaintiff  asks  Is 
based  upon  the  attitude  of  tbe  defendant 
In  its  relations  to  him  at  the  time  of  the  fore- 
closure and  subsequently  during  the  period  of 
redemption.  Before  tbe  foreclosure  it  would 
seem  that  the  defendant  bank  bad  ample  se- 
curity for  the  $100  remaining  due  on  the 
Johnson  note,  but  It  nevertheless  had  the 
right  to  foreclose  the  mortgage  securing  the 
same.  After  this  foreclosure,  however,  the 
security  held  for  all  that  was  owing  to  it  by 
Sletten  was  enhanced  by  tbe  sale  of  the 
threshing  machine  to  the  Andersons,  result- 
ing in  tbe  pledge  of  the  Anderson  notes  and 
a  chattel  mortgage  covering  additional  prop- 
erty. During  the  redemption  period  the  bank 
realized  upon  collateral  held  by  it,  whereby 
the  amount  of  Sletten's  obligation  was  de- 
creased by  more  than  |1,600.  Assuming  that 
Sletten's  $1,600  mortgage  was  still  equitably 
owing  to  the  bank,  the  etTect  of  this  was  to 
discharge  it  pro  tanto,  if  not  entirely,  and  It 
would  likewise  reduce  the  amount  of  money 
the  bank  would  have  in  the  land  if  ultimately 
it  should  obtain  the  sberilTs  deed.  It  Is  true 
that  tbe  bank  held  other  securities-  for  this 
fl,500  obligation  of  Sletten,  but  It  would 
seem  that  this  fact,  as  well  as  tbe  facts  men- 
tioned above,  would  only  hei^ten  the  obliga- 
tions of  the  bank  to  proceed  with  the  utmost 
good  faith  and  fairness  in  its  dealings  with 
bim.  When  Sletten's  obligations  to  tbe  bank 
are  compared  with  the  security  given  and 
realized  upon,  and  when  consideration  is 
given  to  the  rather  Indefinite  and  somewhi^t 
evasive  answers  of  Newberry  in  response  to 
requests  for  information,  continuing  almost 
to  the  very  date  of  the  expiration  of  the  pe- 
riod of  redemption.  It  can  hardly  be  said  that 
the  bank  acted  with  that  degree  of  good  faith 
that  would  be  manifested  by  one  whose  sole 
interest  was  to  collect  a  debt  Justly  owing 
with  interest  and  costs. 

[3, 4]  But  however  tbl&  may  be,  we  are  of 
the  opinion  that  the  Judgment  of  the  trial 
court  Is  right  for  reasons  other  than  those 
assigned.  When  the  First  National  Bank 
foreclosed  the  Johnson  mortgage,  it  offered 
for  sale  the  equity  of  Sletten.  At  the  time 
of  the  sale  any  one  who  desired  to  bid  and 
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vho  first  (jODSolted  the  records  to  ascertain 
the  extent  of  Sletten's  equity  in  the  land 
would  have  learned  that  It  was  subject  to  a 
first  mortgage  of  $860  to  the  Wells-Dlckey 
Oompany,  a  second  mortgage  to  the  First  Na- 
tional Bank  of  Canrlngton  for  |1,600,  and  to 
a  third  mortgage,  or  the  one  being  foreclosed, 
ui>on  which  there  was  dne,  according  to  the 
notice  of  foreclosure,  the  aom  of  $300.04. 
Therefore,  when  the  First  National  Bank  bid 
at  the  sale,  it  must  be  deemed  to  have  offered 
the  amount  bid  In  competlti<m  with  all  the 
world,  the  competitors  regarding  the  land  as 
fnbject  to  about  $2,400  of  prior  claims.  Xbe 
bid  of  the  First  National  Bank  must  then  be 
considered  to  hare  been  for  an  amount  above 
those  prior  liens  to  the  extent  of  the  bid. 
By  operation  of  law,  the  land  becaihe  ipso 
facto  the  primary  fund  for  the  payment  of 
sueh  prior  liens,  and  so  far  as  the  relations 
between  Sletten  and  the  bank  were  concerned, 
the  second  mortgage  was  Just  as  effectually 
discharged  In  equity  as  was  the  third  mort- 
gage. Had  the  equity  been  sold  to  a  stranger 
instead  of  to  the  mortgagee  and  had  Sletten 
been  compelled  later  to  pay  the  second  mort- 
gage debt,  there  can  be  no  doubt  that  he  would 
have  bad  recourse  against  the  property.  A 
mortgagee  purchaser  stands  in  no  different 
relation  to  the  debtor  in  this  respect.  Mur- 
phy T.  Elliott,  6  Blackf.  (Ind.)  482;  Biggins 
y.  Brockman,  63  lU.  316;  Robhis  v.  Swain, 
68  lU.  197;  American  Building  &  Loan  As- 
sociation T.  Waleen,  52  Minn.  23,  53  N.  W. 
867;  American  Building  &  Loan  Association 
T.  Stoneman,  53  Mina  212,  64  N.  W.  1115; 
Donohiue  v.  Chase,  130  Mass.  137;  Pioneer 
Savings  &  Loan  Co.  v.  Freeburg,  59  Minn. 
230,  61  N.  W.  25;  Speer  v.  Whitfield,  10  N-  J. 
Bq.  107;  Lydecker  v.  Bogert,  38  N.  J.  Bq.  186. 

The  purchaser  at  the  mortgage  foreclosure 
Bale  is  in  the  same  position  as  one  who  takes 
by  voluntary  conveyance  subject  to  the  prior 
incumbrances.  A  grantee  in  these  drcum- 
Btances  is  not  entitled  to  the  benefits  of  col- 
lateral security  which  the  vendor  had  placed 
with  the  mortgagee  subeeqaient  to  the  execu- 
tion of  the  mortgage.  Brewer  r.  Staples  et 
al.,  3  Sandf.  Ch.  (N.  Y.)  579;  American  Build- 
ing &  Loan  Association  v.  Waleen,  supr^. 
Nor  In  such  a  case  is  the  purchaser  at  the 
foreclosure  sale,  who  is  also  the  owner  of 
prior  mortgages,  entitled  to  enforce  against 
the  debtor  thp  collection  of  the  notes  secured 
thereby.  Welner  v.  Heinta  et  al.,  17  III.  259; 
Ifllnes  V.  Moore,  41  lU.  273;  Belleville  Savings 
Bank  v.  Reis  et  al.,  136  111.  242,  26  N.  B.  646; 
Ully  V.  Palmer,  51  IlL  381. 

[f,  •]  Whenever  the  llenholder's  Interest 
becomes  merged  witli  the  estate  of  the  mort- 
gagor the  prlmarjr  consequence  is  to  extin- 
guish the  mortgagor's  e<iulty  of  redemption, 
not  only  from  the  mortgage  foreclosed,  but 
from  the  senior  mortgages  as  well,  and  as  a 
reciprocal  consequence  the  prior  mortgage 
Oebte,  owing,  by  the  mortgagor  to  the  mortga- 


gee who  purchased  at  the  sale,  Is  extinguish- 
ed. 27  Qyc.  1383.  But  if  the  land  is  sold  to 
a  stranger,  it  becomes,  according  to  the  fore- 
going authorities*  the  primary  fund  for  pay- 
ing the  senior  mortgage  obligations,  subject 
to  which  it  was  sold.  While  the  merger 
would  not  be  completed  until  the  expiration 
of  the  period  for  redemption  and  technically, 
perhaps,  not  untU  the  execution  of  the  sher- 
iff's deed  (but  see  Belleville  Savings  Bank  ▼. 
Reis  et  al.,  supra)  the  relations  of  the  par- 
ties while  the  mortgagee  holds  the  sherlCTs 
certificate  of  sale  Ethould  be  regarded  in  the 
light  of  the  equitable  consequences  of  the 
sale.  13ie  mortgagee,  having  by  its  bid  man- 
ifested a  willingness  to  pay  $300.04  for  the 
mortgagor's  equity  in  the  land,  must  be  held 
to  have  been  wUUng  to  assume  the  legitimate 
consequences  of  its  purchase,  one  of  the  most 
important  of  which  is  that  It  would  take  the 
title  and  wipe  out  Sletten's  prior  obligations 
to  it  Having,  upon  the  sale  and  as  the  hold- 
er of  the  sheriff's  certificate,  assumed  such 
an  attitude  and  having  later  counseled,  ad- 
vised, and  even  solicited  Sletten  to  assign  the 
Anderson  notes  so  that  they  might  be  paid 
and  the  proceeds  applied  on  his  prior  obliga- 
tions' to  It,  thus  treating  such  obligations  as 
still  owing,  It  cannot  now  complain  If  the 
mortgagor  makes  a  claim  wholly  consistent 
with  such  attitude.  Insistence  upon  its  right 
to  collect  the  $1,500  debt  secured  by  the  prior 
mortgage  and  Its  later  collection,  retention, 
and  credit  is  only  consistent  in  equity  with 
the  surrender  of  the  rights  under  the  sher- 
iff's certificate  upon  the  equitable  terms  pro- 
posed by  the  debtor.  The  plaintiff  has  at 
no  time  manifested  a  willingness  to  pay  over 
to  Sletten  the  amount  collected  on  the  An- 
derson notes,  and  it  cannot  now  complain  if 
Sletten  adopts  the  equitable  alternative  and 
treats  the  land  as  having  been  held  by  the 
plaintiff  only  as  security  for  the  debt  upon 
which  the  foreclosure  was  had. 
The  judgment  of  the  trial  court  is  affirmed. 

ROBINSON,  J.  (concurring  specially). 
This  is  a  suit  for  redemption  from  a  fore- 
closure sale  after  the  making  of  a  sherilTs 
deed  to  the  purchaser.  Under  a  mortgage 
made  by  the  plaintiff  on  April  19,  1913,  the 
bank  foreclosed  on  a  quarter  section  of  land 
and  bid  in  the  same  for  prlnciiml  and  Inter- 
est and  costs,  amounting  to  $300.04.  The 
trial  court,  by  Hon.  J.  A.  Coffey,  gave  Judg- 
ment for  the  plaintiff,  and  the  bank  appeals 
to  this  court. 

As  the  trial  court  found  and  as  the  evi- 
dence shows,  the  plaintifC's  equity  in  the  land 
amounts  to  $3,600,  and  so  It  seems  the  bank 
insists  on  receiving  from  the  plaintiff  12 
times  the  total  amount  of  its  little  mortgage, 
with  Interest '  and  costs.  That  seems  like 
trying  to  kill  the  goose  that  laid  the  golden 
egg. '  Under  the  statute  a  mortgagee  or  his 
assigns  may  ftiirly  and  in  good  faith  become 
a  purchaser  of   the  property   sold.     Oood 
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faith  consists  In  an  honest  Intention  to  ab- 
stain from  taking  an  ancongdentlons  advan- 
tage of  another  even  through  the  forma  and 
technicalities  of  law.  The  law  and  the  courts 
are  not  made  to  rob  men  of  their  property. 
Hie  case  is  mudi  the  same  as  U  a  party 
should  pledge  or  pawn  a  watch  worth  $120  as 
security  for  $10,  payable  In  a  month,  and  af- 
ter the  lapse  of  the  month,  when  the  owner 
comes  to  redeem  his  watch,  the  pawnee  says 
to  him:  "You  are  too  late.  I  have  sold  the 
watch  to  myself  for  $10."  Of  course  that  Is 
not  good  faith.  It  Is  trying  to  take  an  un- 
conscionable advantage  of  another  throut^ 
the  forms  and  tedinlcalitles  of  the  law.  And 
strange  as  It  may  seem,  there  are  some  court 
decisions  that  do  In  such  cases  b(dd  In  favor 
of  giving  the  pound  of  flesh,  bat  we  prefer 
to  base  the  decision  of  this  court  on  a  broad- 
er and  better  equity.  As  said  by  the  trial 
court,  the  foreclosure  was  unnecessary ;  It 
was  conducted  In  bad  faith  and  for  the  pur- 
pose of  obtaining  title  to  the  plaintiff's  land, 
and  the  debt  might  weW  have  been  collected 
by  fair  and  courteous  notices  and  corresH 
pondence,  without  piling  up  costs  of  tore- 
closure. 


PHiLBRicK  T.  Mcdonald. 

(Supreme  Court  of  North  Dakota.    May  8, 1917.) 

(SvtUbut  by  the  Court.) 

Vendob  and  FuBOBAsaB  «=3l30(2>— Verdob's 
Title— Tax  Dked  and  Jddoiient. 
A  void  tax  deed  and  a  void  judgment  do  not 

make  a  perfect  title  to  land. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent.  Dig.  }  24d.] 

Appeal  from  District  Court,  Burleigh 
County ;  W.  L.  Nuessle,  Judge.  • 

Action  by  John  F.  Phllbrlck  against  James 
D.  McDonald.  Judgment  tor  det^idant,  and 
plaintiff  appeals.    Affirmed. 

F.  H.  Register  and  Millar,  Zuger  &  TlUot- 
son,  all  of  Bismarck,  for  appellant  New- 
ton, Dullam  &  Zoung,  all  of  Bismardc,  for 
respondent 

BOBINSON,  J.  The  plaintiff  bilnga  this 
action  to  recover  $600,  with  Interest  from 
July,  1012,  as  the  balance  due  on  a  contract 
for  the  purchase  and  sale  of  an  undivided 
half  Interest  In  a  quarter  section  of  land 
then  conveyed  to  the  defendant  by  quitclaim 
deed,  the  plaintiff  agreeing  to  perfect  the 
title.  The  defense  was  a  failure  to  perfect 
the  title,  and  the  plalntifl  appeals  from  a 
Jndgment  sustaining  the  defense. 

The  land  In  question  is  the  undivided 
half  of  the  N.  %  of  the  N.  %  of  section  22— 
188—80,  In  Bnrlel^  connty.  The  tlQe  of 
plaintiff  Is  based  on  a  tax  deed  made  by  the 
county  auditor  of  Burldgji  county  on  a  sale 
made  In  Dec«nber,  1898,  for  the  taxes  of 
1897,  amounting  to  $11.62.    Tbe  sale  was 


made  under  Laws  1897,  c.  126,  {  76.  Ea(3x 
tract  or  lot  must  be  struck  off  to  the  bidders 
who  will  pay  the  total  amount  of  taxes,  pen- 
alty, and  cost  charged  against  It  for  the 
smallest  or  least  quantity  thereof,  and  If 
any  tract  remains  unsold  for  want  of  bidders, 
the  same  shall  be  again  offered  before  the 
sale  doses,  and  if  there  be  no  other  bidders 
the  county  treasurer  shall  bid  tor  the  same 
In  the  name  of  the  county. 

The  tax  deed  Is  void  oa  Its  face  It  recites 
only  one  offer  of  sale  to  the  highest  bidder 
on  the  eth  day  of  December,  1898,  of  the 
following  described  tract  or  parcel  of  real- 
property,  situated  In  the  county  of  Burleigh 
and  state  of  North  Dakota,  to  wit: 

'Undivided  one-half  of  north  one-half  of  north 
one-half  (N.  %  of  N.  %),  which  property  was 
returned  delinquent  for  the  nonpayment  of  tax- 
es for  the  year  1807,  amounting  to  eleven  and 
•Vioo  doUars." 

In  the  granting  dause  at  the  end  of  the 
tax  deed  there  la  a  correct  description  of  the 
land  In  question,  but  imder  the  law  the  deed 
should  have  contained  a  correct  description 
of  the  land  offered  for  sale  and  then  a  cor- 
rect description  of  the  land  granted  by  the 
deed.  Every  material  averment  of  the  deed 
points  to  the  description  which  Is  fatally  de- 
fective, and  the  proof  shows  no  assessment 
of  the  land  for  taxation ;  no  levy  of  any  tax- 
es; no  tax  sale  or  notice  of  sale  and  no  re- 
demption notice.  To  base  title  on  this  sandy 
foundation  the  plaintiff  brought  an  action  In 
the  district  court  of  BurleU^  county,  entitled 
as  follows: 

"James  McDonald,  Plaintiff,  v.  Ferris  Jaocdis, 
Jr.,  and  All  Other  Permma  Unknown,  Claiming 
Any  Estate  or  Interest  in  or  lAea  upon  the 
Property  Described  In  the  Complaint  Defend- 
antsw" 

The  complaint  Is  in  the  statutory  form, 
and  It  correctly  describes  the  land.  The 
plaintiff,  by  bis  complaint,  avers  that  on 
July  10,  1911,  a  Judgment  and  decree  of 
said  district  court  was  duly  given  in  favor 
of  said  James  McDonald  against  all  said  de- 
fendants, quieting  the  title  of  James  McDon- 
ald to  the  title  based  upon  said  tax  deed 
against  all  claims  of  Ferris  Jacobs,  Jr.,  and 
all  other  defendants  mentioned  In  the  action. 
Tile  alleged  Judgment  was  entered  under 
diapter  6,  Laws  of  1901,  as  amended  by 
diapter  4,  Laws  1906,  providing  fbr  the 
service  of  a  summons  by  publication  on 
unknown  and  unnamed  owners,  wheth^  of 
age  or  minors.  Chapter  4  provides  that  serv- 
ice of  a  summons  in  such  action  may  be  had 
upon  all  the  unknown  persons  in  the  mannec 
provided  by  law  for  the  service  by  publica- 
tion upon  defendants  whose  residence  la  un- 
known, and  in  such  cases  the  law  provides 
that  before  publication  of  the  summons  a 
certain  affidavit  must  be  filed  In  the  office  of 
the  clerk  of  the  court,  and  the  affidavit  should 
be  accompanied  by  a  return  of  the  sheriff  of 
the  connty  In  which  the  action  Is  brought 
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stating  ttiat,  after  diligent  Inquiry  for  the 
pnrpoae  of  serrlng  the  summons,  he  is  nnable 
to  make  personal  service  thereof.  Comp. 
Laws  1913,  i  7428.  In  this  case  there  was  no 
such  certificate. 

The  original  entry  of  the  land  was  majde  by 
Henry  N.  Notmeyer  to  whom  there  was 
issned  a  receiver's  receipt  and  a  government 
patent  for  the  land  In  question,  and  It  does 
not  appear  that  his  title  has  been  divested. 
The  record  shows  claims  to  the  land  by  Nathan 
Tyamb,  Louis  Notmeyer,  J.  A.  Brown,  John  H. 
Richards,  and  they  might  well  have  been 
named  as  parties  defendant  In  such  a  statu- 
tory proceeding  to  quiet  title  to  lands  against 
minors  and  persons  unknown  and  unnamed, 
there  must  be  a  strict  compliance  with  these 
statutes,  and  the  statutes  must  be  legal  and 
valid.  As  there  Is  no  brief  upon  that  ques- 
tion, we  do  not  pass  upon  it. 

The  contract  of  plaintiff  calls  for  a  mer- 
chantable title,  and  his  title  is  not  merdiant> 
able. 

Judgment  affirmed. 


JOHNSON  v.  CASSEHLT  et  aL 
(Supreme  Court  of  North  Dakota.    May  9, 1917.) 

(SvHalut  ly  the  Court.) 

MOBTOAOKS   €=3529(10)   —    SATISFAOnOn    AKD 

OAnozULATioH  or  Salb— Ckbtifioatii-^'ut- 

FICMNOT  or  EVIDBNCK 

Evidence  examined,  and  held  to  sustain  the 
findings  and  concIuBiona  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  164S-154&] 

Appeal  from  District  Court,  Toetcr  (3onn^; 
J.  A.  Ct^ey,  Judge. 

Action  by  John  W.  Johnson  against  John 
J.  Casserly,  Wyman,  Partridge  A  Co.,  James 
L.  O'Donnell,  James  F.  Jordan,  and  others. 
Judgment  for  plaintiff,  and  certain  defend- 
ants appeal.    Affirmed. 

Edward  P.  Kelly,  of  (Harrington,  and  Fred 
B.  Dodge,  of  Minneapolis,  Minn.,  for  appel- 
lants. Engerud,  HoU  ft  Frame,  of  Fargo,  for 
respondent. 

BOBINSON.  J.  In  this  case  the  defend- 
ants Wiyman,  Partridge  ft  Co.,  and  Its  agents, 
O'Donnell  and  Jordan,  appeal  from  a  Judg- 
ment in  favor  of  the  plaintiff,  given  by  Judge 
Coffey  in  district  court  of  Foster  county. 

O'Donnell  and  Jordan  are  merely  nominal 
parties,  as  all  their  acts  were  done  for  their 
company.  The  complaint  shows,  and  the 
facts  are,  John  W.  Johnson,  the  plaintiff, 
was  the  owner  of  a  half  section  of  land 
(N%,  15—147—63).  He  sold  it  to  John  Cas- 
serly, taldng  back  a  mortgage  for  part  of 
the  purchase  price,  $3,285 ;  that  the  debt  and 
mortgage  were  given  subject  to  a  prior  mort- 
gage made  by  the  plaintiff  to  the  Benton 
Ounty  State  Bank  of  Iowa  for  $3,000,  which 


mortgage  did  not  contain  a  power  of  sale; 
that  there  was  also  a  second  mortgage 
on  the  premises,  made  by  the  plaintifl  to 
H.  B.  Beckwith,  of  N^raska,  to  secure  $2,- 
700;  that  the  debt  had  been  reduced  to 
$1,500,  and  an  agreement  had  been  made 
between  the  plaintiff  and  Beckwith  to  release 
the  mortgage  on  payment  of  $800  in  cash  and 
the  conveyance  of  certain,  real  estate  to  Beck- 
with. The  plaintiff  complied  with  that  agree- 
ment Yet  Beckwith  assigned  the  mortgage 
to  the  Security  Bank,  Neligh,  Neb.,  and  the 
bank  attempted  to  foreclose  the  mortgage 
by  advertisement  though  it  contained  no 
power  of  sale,  and  bid  in  the  land  for  $1,687.- 
63,  and  obtained  a  sherifTs  oertlflcate  of  sale ; 
that  after  the  deed  to  Casserly,  Wyman, 
Partridge  ft  C!o.  caused  the  land  to  be  at- 
tadied  in  an  action  against  Casserly  to  re- 
cover $1,011.  Then  Casserly  made  to  Wyman, 
Partridge  ft  0>.  a  quitclaim  deed  of  the  land 
in  the  name  of  O'DonnelL  Then  O'Doimell 
requested  the  plaintiff  to  pay  the  sum  due  on 
the  SherifTs  void  certificate  of  sale.  The 
plaintiff  refused  and  notified  O'Donnell  that 
he  should  have  the  mortgage  satlsfled  with- 
out any  payment  and  that  he  had  retained 
attorneys  to  bring  an  action  to  obtain  the 
satisfaction  of  the  mortgage  and  the  can- 
cellation of  the  sale  certificate. 

It  was  agreed  between  the  plaintiff  and 
O'DonneU  that  he  (O'DonneU)  should  pay 
the  sum  due  on  the  sale  certificate,  and  on 
such  payment  the  plaintiff  should  have  and 
retain  the  right  to  recover  from  Beckwith  tlie 
sum  paid  to  him  on  such  certificate,  and 
damages,  and  in  consideration  of  the  same 
that  plaintiff  should  give  to  O'Donnell  a 
release  and  satisfaction  of  $2,000  on  the 
Ciasserly  mortgage;  that  O'DonneU  made  and 
presented  to  the  plaintiff  for  signature  a 
document  whidi  he  claimed  to  be  a  true  mem- 
orandum of  said  agreement;  that  the  docu- 
ment read  in  one  part  that  O'Donnell  should 
pay  and  take  up  the  Beckwith  mortgage 
against  said  premises,  and  in  another  part 
that  he  might  get  an  assignment  of  thesherifTs 
certificate  of  sale.  Now  it  is  manifest  the 
plaintiff  did  not  contract  to  release  $2,000 
on  his  mortgage  without  any  consideration 
wliatever,  and  a  mere  assignment  of  the 
sale  certificate  would  be  of  no  possible  bene- 
fit to  the  plaintiff,  and  yet  O'Donnell  obtained 
an  assignment  of  the  sale  certificate  to  him- 
self, and  then  by  making  an  oral  representa- 
tion that  he  had  complied  with  the  agree- 
ment he  obtained  a  release  of  $2,000  on  the 
Casserly  mortgage.  Then  O'Donnell  took  a 
sheriff's  deed  of  the  land  in  the  name  of 
James  F.  Jordan  and  put  it  on  record,  and 
Jordan  made  a  special  warranty  deed  to 
O'Donnell.  Then  O'Donnell  paid  the  Bent(n 
County  Bank  the  amount  due  on  its  mort- 
gage, $34320.10,  and  took  an  assignment  of 
the  mortgage  to  Jordan.  Then  he  attempted 
to  foreclose  the  mor^ge  by  advertisement, 
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thougta  It  did  not  contain  a  power  of  sale, 
and  they  bid  in  the  land  for  |3,489.10. 

The  trial  court  gave  Judgment  that  the 
written  Instrument  between  the  plaintiff  and 
defendant  O'Donnell  be  reformed  to  conform 
to  the  Intention  of  the  parties,  and  that  the 
foreclosure  of  the  Beckwlth  mortgage  and 
the  sale  certificate  issued  thereon  were  roid, 
and  that  the  same  should  be  canceled  and  an- 
nulled and  the  mortgage  discharged  of  rec- 
ord ;  and  also  that  the  attempted  foreclosure 
of  the  Benton  county  mortgage  and  the 
sberurs  certificate  of  sale  thereon  issued  are 
void. 

The  Judgment  was  given  for  the  foreclo- 
sure of  the  mortgage  given  by  Casserly  to'  the 
plaintiff.  This  statement  of  the  facts  shows 
conclusively  that  O'Donnell  tried  to  play  too 
smart,  and  that  the  Judgment  of  the  trial 
court  is  in  all  respects  correct,  and  it  Is 
a£9nned. 

CHRISTIANSON,  J.,  concurs  in  result 


McHENBX  COUNT!  et  aL  v.  BRADY  et  al. 

(Supreme  Court  of  North  Dakota.    May  14, 
1917.) 

(ByUalM  hy  the  Oovrt.) 

1.  Estoppel  «=>&1(1)  —  Absent  to  Litioa- 

TION. 

The  representatives  of  a  pmblic  interest  can- 
not stand  idly  by  and  allow  the  public  interest 
to  be  litigated  by  private  persons,  and  years 
after,  and  after  the  public  improvements  to  be 
constructed  have  been  practically  completed,  and 
private  rights  hare  become  involved,  seek  to  re- 
litigate  the  matter. 

[Ed.   Note.— For  other  cases,   see   Estoppel, 
Cent  Dig.  S  257.] 

2.  judohent  «=>718(2)  — cokol,usivbnssb  — 
Mattebs  Involvkd. 

A  judgment  is  conclusive,  not  only  upon  the 
questions  actually  contested  and  determined,  but 
upon  the  matters  which  were  necessarily  involv- 
ed in  the  suit  and  parties,  or  their  privies,  or 
those  with  a  common  public  interest  cannot  aft- 
erwards, by  assigning  new  reasons  for  holding 
an  act  invalid  which  existed  at  the  time  the 
prior  decision  was  rendered,  relitigate  the  ques- 
tiim. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  SS  1063,  1066,  1099,  1241.] 

3.  Tbeaties  ®=»2  — Constttutional  I/IMTTA- 
TiONS— Tbkaty  ob  Compact  with  Anothsb 
State  ob  with  a  Fobeign  Power. 

The  prohibitions  of  article  1,  i  10,  of  the 
federal  Constitution  which  provide  that:  "No 
state  shall  enter  into  any  treaty,  alliance  or 
confederati(xi.  •  •  •  No  state  shall,  without 
the  consent  of  Congress,  *  *  *  enter  into 
any  agreement  or  compact  with  another  state  or 
with  a  foreign  power  —are  directed  against  the 
formation  of  any  combination  tending  to  the  in- 
crease of  political  power  in  the  states  whidi 
may  encroach  upon  or  interfere  with  the  just 
supremacy  of  the  United  States.  They  are  not 
directed  against  agreements  which  in  no  way  en- 
croach up<xi  or  weaken  the  general  authority 
of  Congress  and  which  are  in  no  way  political, 
such  as  the  obtaining  of  the  consent  of  the  au- 
thorities of  the  neighboring  state  or  nation  to 
the  construction  of  a  drain  for  the  carrying 


away  of  surface  waters  which  otberwiae  covM 
be  allowed  to  flow  across  the  national  tHmndary. 
[Ed.    Note.— For   other   cases,   see   Treaties, 
Cent  Dig.  (  2.] 

4.  Treaties  «=»11  —  Violation  —  Cokbtbuo- 

MON  OF  International  Drain. 
The  action  of  the  joint  boaids  of  drain 
commissioners  of  the  counties  of  McHenry  and 
Bottineau  in  securing  an  outlet  in  the  province 
of  Manitoba  for  a  drain  constructed  along  the 
Mouse  river  for  the  purpose  of  draining  lands 
in  such  counties,  and  constructed  under  the  pro- 
visions of  sections  1S21  and  1822  of  the  Revised 
Codes  of  1905,  as  amended  by  chapter  93  of  the 
Laws  of  1907,  and  in  obtaining  a  license  from 
the  municipality  of  Arthur,  in  said  province,  so 
to  do,  and  in  entering  into  an  agreement  to 
keep  said  drain  open,  is  not  in  viotetion  of  the 
treaty  between  the  United  States  and  Canada 
known  as  Treaty  Series  No.  648  and  ratified 
by  the  President  of  the  United  States  April  1, 
1910,  and  by  Great  Britain  on  March  31,  1910. 

[Ed.  Note.— For  other  caaea,  see  Treaties, 
Cent.  Dig.  {  11.] 

6.  Watebs  anu  Wateb  Coubses  «=3ll9(3>— 
Rights  of  Uppeb  Ripabian  Ownkbs— use 
OF  Natubai.  Dbainwatb. 
Under  the  laws  of  both  Canada  and  North 
Dakota,   the  upper   riparian  owners  have   the 
right  to  make  use  of  natural  drainways  for  the 
disposal  of  their  surface  waters,  and  it  is  be- 
yond the  power  of  the  lower  riparian  owners  to 
prevent  or  obstruct  the  flow  to  the  detriment 
of  the  upper  or  superior  lands  or  territory. 

Note. — ^Por  other  cases,  sec  Waters  and 
ater  Courses,  Cent  Dig.  {{  131,  1S&] 

6.  Officebs  €=»103— Acts  of  De  Jure  Ofti- 

CEB»— Collateral  Attack. 
The  acts  of  de  jure  officers  cannot  be  col- 
laterally attacked. 

[Bdv  Note.— For  other  caseif,  see  OfficeisL 
Cent,  Dig.  H  163-172,  176.] 

Robinson,  J.,  dissenting. 

Appeal  from  District  Ooart,  McHenry 
County;    Charles  M.  Cooley,  Special  Judge. 

Action  for  injunction  by  McHenry  County 
and  Klyus  Albrecht  and  others,  as  members 
of  Board  of  County  Commissioners,  and  oth- 
ers, against  S.  E,  Brady  and  others,  as  mem- 
bers of  the  Board  of  Drain  Commissioners  of 
McHenry  County,  N.  D.,  and  others.  Judg- 
ment for  defendants,  and  plaintifCs  appeal. 
Affirmed. 

This  is  an  action  brought  to  restrain  and 
enjoin  the  farther  construction  or  mainte- 
nance of  a  certain  drain  known  as  Mouse 
River  drain  No.  9,  and  that  the  acts  and 
deed  of  defendants  in  connection  with  the  es- 
tablishment and  construction  of  said  drain 
and  the  levying  of  taxes  or  assessment  there- 
for be  restrained  and  enjoined  and  declai^d 
null  and  void,  and  for  sndi  other  and  further 
relief  as  may  be  just  and  equitable,  Since,, 
however,  the  drain  has  now  been  completed, 
the  action  Is  now  merely  one  to  enjoin  its 
maintenance  and  the  levying  and  collecting 
of  the  taxes  and  assessments. 

The  facts  have  been  stipulated  In  part  and 
may  be  summarized  in  part  as  follows: 

Mouse  river  enters  the  state  of  North  Da- 
kota In  the  eastern  part  of  Ward  county,  and 
thereafter  flows  in  a  southeasterly  coarse  for 
about  65  miles  from  the  International  bounda- 
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17  Une.  It  tben  ebanges  Ita  course  t»  an  east- 
erly and  tbereafter  gradually  to  a  northerly 
and  northwesterly  direction  until  It  reaches 
the  International  boundary  line  at  a  point 
about  40  miles  east  of  Its  entrance  Into  the 
state,  and  after  having  passed  through  Mc- 
Heniy  and  Bottlnean  counties  sincei  it  left 
Ward  county. 

The  purported  object  of  the  drainage  proj- 
ect Is  to  deepen  and  wid«»  the  river  bed 
through  Its  course  for  about  30  miles  south 
of  the  International  boundary  Une,  and  for 
a  distance  of  about  14  miles  north  thereof, 
through  the  channel  of  the  river  after  it 
flows  Into  Manitoba. 

The  respective  drainage  boards  of  McHenry 
and  Bottineau  counties  were  petitioned  by 
the  residents  and  landowners  interested  to 
establish  a  drain  in  the  channel  of  the  river ; 
the  i>etlUons  thereof,  however,  limiting  the 
course  of  such  drain  to  the  i>olnt  where  such 
river  enters  Manitoba  In  a  northerly  dlrectiou 
at  the  boundary  line. 

•Hie  state  engineer  of  North  Dakota  was 
employed  and  made  an  examination  of  the 
river  and  the  land  affected,  reporting  that 
such  lands  could  be  reclaimed  and  the  water 
drained  therefrom  by  deepening  the  channel 
of  the  river  and  widening  the  same  to  elimi- 
nate sharp  curves  In  Its  course.  The  two 
boards  made  an  examination  of  the  proposed 
drain,  and  by  resolution  declared  that  the 
same  was  necessary  for  the  public  good. 
Afterward  the  two  boards  met  at  a  Joint 
drainage  board,  employed  the  state  engineer 
to  prepare  plans,  profiles,  and  plats  of  the 
land  to  be  dralneii,  and  passed  a  resolution 
that  the  drain  was  necessary  and  for  the 
public  good.  The  Joint  board  fixed  July  10, 
1008,  as  the  date  when  objections  to  the  pro- 
posed drain  would  be  heard,  and  on  such 
date  they  made  an  order  designating  the 
commoicement  and  course  of  the  drain,  and 
declaring  the  same  to  be  for  the  public  good 
and  necessity. 

'The  state  engineer  recommended  that  the 
teimlnus  of  the  prwosed  drain  be  changed 
from  the  course  Indicated  In  the  petitions 
and  established  by  the  respective  drainage 
boards  by  extending  the  same  to  the  mouth 
of  North  Antlor  creek,  where  it  empties  into 
the  Mouse  river,  14  miles  north  of  the  bound- 
aiy  line  in  Canada,  asserting  the  drain  would 
te  of  no  value  or  purpose  unless  sudd  exten- 
sion and  Improvement  in  Canada  were  car- 
tied  out.  The  total  cost  of  the  drain  was 
atlmated  at  $142,000,  of  which  about  $70,000 
iroald  be  required  to  do  the  work  in  Canada, 
unless  it  be,  as  was  testified  to  upon  the  trial 
of  this  action,  a  change  of  plans  will  reduce 
this  expense  116,000  to  $20,000.  Of  this 
amonnt  only  |36,000  was  assessed  against  the 
petitioners. 

The  territory  across  the  boundary  line 
through  whldi  the  Improvement  of  the  river 
k  to  be  made  Is  in  the  rural  municipality  of 


Aifhnr  and  under  Its  governmental  oontrcd. 
This  mnnldpality  passed  a  by-law  in  refer- 
ence to  the  improvement  of  the  river  by  the 
Joint  drainage  board,  known  as  By-Laws  No. 
372,  enacted  by  the  council  of  the  munici- 
pality of  Arthur  pursuant  to  the  mnnieipal 
act  of  the  Dominion  of  Canada. 

The  by-law  recites  that  certain  lands  in 
McHenry  and  Bottineau  counties  are  covered 
by  water  to  sndi  an  extent  as  to  render  the 
same  unfit  for  use.  It  also  recites  that  pro- 
ceedings have  been  taken  by  the  iotat  drain- 
age board  to  Improve  the  same  The  course, 
o»nmencement,  and  terminus  of  the  proposed 
drain  are  recited,  and  it  Is  furth»  stated 
in  the  by-law  that  certain  lands  ^teciflcaUy 
described  therein,  and  situated  in  the  nnnlci- 
pallty  of  Arthur,  would  be  beneficially  affect- 
ed by  the  cwistructlMi  of  the  drain.  It  also 
recites  that  a  certain  number  of  the  owners 
of  the  land  affected  have  petitioned  Bottineau 
and  McHenry  counties  to  construct  the  drain 
the  expense  thereof  to  be  borne  by  sacb  own- 
ers. The  by-law  further  provides  that  tbe 
drainage  works  and  improvements  in  the  riv- 
er, within  the  municipality  of  Arthur,  when 
completed,  be  controlled  t^  such  municipality. 
It  Is  further  provided  that  the  reeve  and 
secretary-treasurer  of  the  munld^wllty  be  au- 
thorized to  enter  into  a  contract  on  bdialf  of 
such  municipality  to  secure  the  construction 
and  completion  of  the  drain  and  its  proper 
maintenance,  pursuant  to  the  provlBlons  of 
such  by-law.  Such  a  contract  was  made  be- 
tween the  rural  mnnldpaUty  of  Arthur  and 
the  Joint  drainage  board  on  February  24, 
1909.  It  recites  the  provisions  of  the  by-law, 
and  spedfles  that  the  municipality  of  Arthur, 
of  the  Domtolon  of  Canada,  permits  the 
drainage  commissioners  to  construct  the 
drain  and  make  the  improvements  northward 
frmm  tbe  international  boundary  in  accord- 
ance with  the  plans  prepared  by  the  state 
engineer  of  North  Dakota.  The  contract 
further  provides  that  the  commissioners  are 
bound  to  improve  the  river,  and  compile 
such  improvements  In  a  good  and  workman- 
like manner,  and  to  keep  tbe  same  In  repair, 
and  that  the  commlssionerB  are  to  assume 
and  pay  all  taxes  or  losses  which  might  ac- 
crue or  arise  iu  consequence  of  the  constrac- 
tlon  of  this  improvement,  and  that  the  mu- 
nicipality of  Arthur  is  to  be  at  all  times  made 
harmless  on  account  of  making  such  Improve- 
ments or  the  malntoiance  thereof,  and  tliat 
all  Improvements,  by  reason  of  the  construc- 
tion of  such  drain  in  the  river  north  of  tlie 
international  boundary  line,  is  to  be  control- 
led by  the  municipality  of  Arthur  of  the 
Dominion  of  Canada  and  maintained  by  the 
commissioners  of  McHenry  and  Bottlnean 
counties.  This  contract,  while  it  purports  t» 
bind  the  county  commissioners  of  McHenry 
and  Bottineau  counties  to  maintain  the  drain. 
Is,  however,  mtered  Into  only  on  b^alf  of 
the  Joint  drainage  board,  and  not  on  behalf 
of  any  other  officer  of  the  counties  of  MO- 
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'Heatj  and  Bottlneaia  or  of  the  state  of  Nortb 
Dakota. 

The  Joint  drainage  board  has  attempted  to 
assess  against  the  counties  of  McHenry  and 
Bottineau  and  the  township  of  Meadow  and 
other  townships  a  considerable  portion  of  the 
coat  of  the  ImproTement  by  way  of  spedal 
assessment,  and  to  subject  such  counties  and 
townships  to  the  payment  of  thdr  respective 
portions  of  such  Improvement  oat  of  the 
general  fund  of  such  munldpalitles. 

In  the  year  1909  a  treaty  was  negotiated 
between  the  United  States  and  Great  Britain 
having  for  its  object  to  prevent  disputes  re- 
garding the  use  of  boundary  waters,  and  to 
settle  all  questions  then  pending  between  the 
United  States  and  the  Dominion  of  Oanada 
Involving  the  rlg^its,  obligations,  or  Interests 
of  either  In  relation  to  tlie  other  or  to  the  lOr 
Iiebltants  of  the  other  along  their  common 
frontier,  and  to  make  provision  for  the  ad- 
justment and  settlement  of  all  sudi  questions 
as  might  thereafter  arise  between  the  high 
contracting  parties.  The  terms  of  this  trea- 
ty will  be  considered  at  length  In  the  arga- 
m«it. 

The  following  p<dnts  snnvmarlze  the  gen- 
eral grounds  upon  which  the  aK>ellants  rely 
in  this  action: 

(1)  Control  of  the  drain  or  that  portion  up- 
on which  the  successful  operation  of  the 
entire  drain  depends  is  reserved  in  the  mxal 
municipality  of  Arthur,  contrary  to  the  drain- 
age laws  of  this  states 

(2)  Title  to  the  rle^t  of  way  of  that  por- 
tion of  the  drain  upon  whidi  the  successful 
operation  of  the  taitire  project  depends  has 
not  been  acquired,  but  is  sUll  vested  and  in 
control  of  the  rural  municipality  of  Arthur 
and  other  property  owners  who  are  residents 
and  citizens  of  a  foreign  power,  not  subject 
to  the  laws  of  this  country  as  to  eminent 
domain  or  any  other  laws  or  regulations  x>f 
this  state. 

(3)  Benefits  are  conferred  on  lands  in  Can- 
ada which  are  not  assessed  for  sndi  benefits. 

(4)  No  power  exists  In  drainage  boards  to 
secnre  an  outlet  or  maintain  a  drain  or  any 
part  thereof  in  territory  of  a  foreign  sov- 
ereign nation. 

(0)  The  attempted  construction  and  main- 
tenance of  that  portion  lying  north  of  the 
international  boundary  line  in  Canada  np- 
on  which  the  successful  operation  of  the  en- 
tire drain  depends  and  the  negotiations  and 
coQtracta  with  the  rural  munidpallty  of  Ar- 
thur, which  are  the  basis  for  such  proceed- 
ings, constitute  an  unlawful  attempt  to  in- 
vade the  treaty-making  power  vested  In  the 
federal  government  and  render  the  same 
wholly  void,  as  an  attempt  on  the  part  of 
the  state  through  its  agent  to  enter  Into 
an  agreement  and  compact  with  another  state 
or  foreign  power  without  the  consent  of  Con- 
gress. 

(6)  The  attempted  construction  and  main- 
tenance of  that  iiortlon  lying  north  of  the 
intornational  boundary  line  in  Canada,  up- 


on which  the  snccessMl  operatioft  of  the  en- 
tire drain  depends,  la  an  attempt  to  forcibly 
submit  these  plaintiffs  and  their  lands  and 
goods  to  the  sovereignty  and  control  of  a 
foreign  ind^)endent  nation,  and- is  in  viola- 
tion of  the  constitution  and  fundamoital 
law,  and:  (a)  Denies  to  these  plaintiffs  equal 
protection  of  the  law;  (b)  deprives  them  of 
liberty  and  property  without  due  process  of 
law;  (c)  Imposes  upon  them  and  their  prop- 
erty the  sovereignty  of  a  foreign  Independent 
power;  and  (d)  abridges  and  destroys  the 
privileges  and  immunities  enjoyed  by  these 
plaintiffs  as  citizens  of  the  United  States. 

(7)  The  petition  for  the  drain  which  is 
the  basis  of  the  drainage  proceedings  con- 
fines the  north  terminus  of  the  drain  to  the 
north  line  of  Bottineau  county,  and  the  ex- 
tension and  maintenance  of  such  drain  north 
and  beyond  that  point  for  a  distance  of  15 
miles  into  the  territory  of  a  foreign,  inde- 
pendent nation  is  without  Jurisdiction  and 
void. 

(8)  That  since  the  18th  day  of  June,  1911, 
the  defendants  have  had  no  lawful  right  €x 
authority  to  act  as  a  Joint  drainage  board, 
and  that  said  McHenry  county  has  not  been 
represented  therein  by  any  of  its  lawful  rep- 
resentatives, and  that  all  proceedings  taken 
by  the  defendants  since  that  period  have 
been  and  are  wholly  void. 

(9)  That  the  defendants  S.  EL  Brady  and 
Adam  W.  Oantz  hot  since  the  13th  day  of 
June,  1911,  had  any  lawful  right  or  author* 
Ity  to  represent  said  McHenry  county  or  said 
drainage  board  or  to  do  any  act  or  suffer  any 
omission  with  reference  to  said  board  in  any 
way' binding  upon  these  plalntlffB,  and  that 
the  purported  contract  made  with  the  de- 
fendant France  Dredging  ft  Construction 
Company  is  illegal  and  void. 

(10)  The  defendants  are  seeking  by  unlaw- 
ful acts  and  contracts  to  impose  a  heavy  and 
unjust  tax  and  burden  upon  these  plalntifl^, 
which  tax  1b  Imposed  for  benefits  conferred 
upon  citizens  of  a  foreign,  independent  na- 
tion, and  which  taxes  cannot  be  of  equal  and 
uniform  operation,  but  the  basis  thereof  are 
and  must  be  unequal.  Illegal,  and  void,  in 
that  moneys  are  exi)ended  out  of  taxing  dis- 
tricts when  assessed. 

(11)  The  alleged  assessment  of  McHenry 
county  and  Meadow  township  for  alleged 
benefits  1b  without  authority  and  void^  and 
a  new  assessment  <rf  benefits  must  in  any 
event  be  made  as  a  basis  for  taxation. 

Lawrence  ft  Murphy,  of  Fargo,  and  John 
niorpe.  State's  Atty.,  of  Towner,  for  appel- 
lants. George  R.  Bobbins  and  George  A. 
Bangs,  both  of  Grand  Forks,  for  respondents. 

BRUCB,  O.  J.  (after  stating  the  facts  as 
above).  The  drainage  proceedings  involved  in 
this  ccHitroversy  have  already  been  before 
this  court  in  the  case  of  Freeman  et  rL  ▼. 
Trimble,  21  N.  D.  1,  129  N.  W.  88.  It  was 
there  held  that: 

Oi  The  Joint  boards  of  drain  oommisslon- 
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en  have  power  to  secare  an  outlet  to  drains 
eetablished  within  their  district  In  foreign 
territory,  where  a  public  necessity  exists  for 
securing  mch  outlets. 

(2)  Where  It  Is  necessary  to  Improve,  deep- 
en, or  widen  the  channel  or  bed  of  a  river  In 
tUs  state  In  order  to  drain  flooded  lands,  and 
the  deepening  and  widening  of  such  river 
In  this  state  would  not  be  effectual  In  drain- 
ing such  lands,  without  deepening  and  wid- 
ening the  river  bed  for  about  12  or  14  mUes 
after  It  passes  into  Canada,  the  drain  com- 
missioners have  power  to  secure  a  suitable 
outlet  by  improving  the  river  after  it  passes 
into  Canada. 

(3)  In  such  a  case,  the  fact  that  the  con- 
trol of  the  improvement  after  Its  comple- 
tion Is  not  vested  in  the  county  commission- 
ers, but  in  the  council  of  the  munldpoUty 
through  which  the  river  passes  In  Canada,  by 
virtue  of  a  by-law  of  said  municipality  and 
a  contract  between  It  and  the  board  of  drain 
commissioners,  does  not  defeat  the  right  of 
the  drain  commissioners  to  secure  such  out- 
let by  Improving  the  river  bed. 

(4)  Section  1823,  Rev.  Codes  1905,  as 
amended  In  1907  (Laws  1907,  c  93),  making 
it  necessary  to  secure  the  right  of  way  to 
land  through  «hich  drains  in  this  state  pass, 
has  no  application  to  Improvement  of  wa- 
ter courses  for  drainage  purposes. 

(5)  Improving  a  water  course  after  it  pass- 
es beyond  the  drainage  district  for  12  to  14 
miles  Into  foreign  territory  for  the  purpose 
of  malring  an  Improvement  of  the  water 
course  in  this  state  efficacious  Is  not  an  un- 
reasonable exercise  of  the  XMwer  of  securing 
an  outlet  for  drain  purposes. 

(6)  The  general  principle  that  land  bene- 
fited by  a  drain  equally  with  other  land  that 
is  assessed  for  sutiti  benefits  shall  not  be 
arbitrarily  omitted  from  such  assessment  Is 
not  applicable  where  land  in  foreign  territory 
is  not,  and  cannot  be,  assessed  for  benefits 
incident  to  the  construction  of  the  drain  in 
the  drainage  district  that  is  assessed. 

These  findings  practically  dispose  of  all  of 
the  contentions  of  the  appellants  in  this  case, 
except  the  contention  that  the  attempted  con- 
stmctioa  and  maintenance  of  that  portion  of 
the  drain  which  lies  in  Canada  and  the  nego- 
tlatioDs  and  contracts  with  the  rural  mu- 
nicipality of  Arthur  constitute  an  unlawful 
attempt  to  invade  the  treaty-making  power 
whldi  Is  vested  in  the  federal  government. 

[1,1]  It  is  argued,  indeed,  by  counsel  for 
respondent  that  the  prior  decision  makes  all 
of  these  matters  rea  adjudicata.  Counsel 
for  the  ai^>ellant,  however,  contends  that  the 
parties  plaintiff  are  different  An  examina- 
tion shows  that  all  of  the  individual  plain- 
tiffs In  the  present  action  were  plalntlffts  in 
the  former  case,  and  that  the  only  additions 
are  McHenry  county  and  its  board  of  county 
conunlssioners  and  Meadow  township.  It  is 
also  shown  that  McHenry  county  contributed 
$300  to  award  the  payment  of  expenses  of 
tha  former  litigation,  and  that  both  McHenry 


connty  and  Meadow  township  were  In  exist- 
ence when  the  former  litigation  was  institut- 
ed. The  defendants  In  the  present  litiga- 
tion are  the  same  as  those  In  the  former 
controversy.  The  relief  prayed  for  In  the 
former  action  was  that  the  defendants  be 
enjoined  fron^  letting  contracts  for  the  con- 
struction of  the  drain  and  from  taking  any 
further  steps  for  the  establishment  or  con- 
struction of  such  drain  and  for  other  equi- 
table relief.  The  relief  prayed  for  in  the 
present  case  is  that  the  defendants  be  en- 
joined from  proceeding  any  further  with 
the  construction  of  the  drain,  and  that  their 
acts  in  establishing  and  constructing  the 
same  and  the  levying  of  taxes  be  declared 
void  and  for  other  equitable  relief. 

Whether  th^  former  decision  constitutes 
res  adjudicata  it  is  not  necessary  for  us  to 
say.  All  that  is  necessary  to  say  Is  that  the 
former  decision  certainly  presents  the  law 
ot  the  case,  and  that  this  court  after  such  a 
decision,  which  was  rendered  after  a  full 
presentation  and  after  a  rehearing,  will  not, 
after  the  drain  has  been  constructed,  the 
expense  incurred,  and  the  benefits  conferred, 
reverse  its  prior  holdings. 

[3]  The  only  possible  defense  which  re- 
mains and  which  was  not  specifically  passed 
upon  in  the  case  is  that  the  transaction  is 
an  encroachment  upon  the  federal  treaty- 
making  power  and  a  violation  of  the  federal 
constitutional  provision  which  forbids  agree- 
ments or  comi>acts  between  a  state  and  a  for- 
eign power  without  the  consent  of  Congress. 
And  this  question  can  only  be  raised,  if  at 
all,  by  the  plaintiffs  McHenry  county  and 
Meadow  township,  as  the  point  was  cer- 
tainly involved  In  the  prior  litigation.  It  is 
true  It  was  not  raised  or  discussed  by  counsel 
on  either  side,  and  was  only  incidentally 
raised  In  the  dissenting  opinion  of  Mr.  Jus- 
tice Spalding,  but  it  was  Involved  neverthe- 
less and  would  ordinarily  be  considered  to 
be  foreclosed  at  this  time.  See  In  re  North- 
western University,  206  IlL  64,  69  N.  B.  76; 
Oreenberg  v.  City  of  Chicago,  256  IlL  213, 
99  N.  B.  1030,  49  L.  R.  A.  (N.  S.)  106. 

It  is  apparent,  Indeed,  that  the  new  plain- 
tiffs merely  acted  in  a  r^resentatlve  capac- 
ity and  as  representatives  of  the  public  in- 
terests of  the  citizens  of  th^r  county  and 
municipality.  Such  representatives  are  privy 
to  any  other  action  in  which  the  same  In- 
terest is  brought  In  question,  ev«i  though 
not  by  name  parties  thereto.  State  v.  Wil- 
lis, 19  N.  X>.  209,  224.  22S,  124  N.  W.  706; 
Freeman  on  Judgment,  1 168;  Sabln  v.  Sher- 
man, 28  Kan.  280 ;  Dlmond  v.  Ely,  28  N.  D. 
426i  149  ^.  W.  349;  Oreenberg  t.  Chicago, 
266  IIL  213,  99  N.  E.  1039,  49  Ll  R.  A.  (N.  S.) 
106;  23  Cyc.  1269.  Nor  do  we  beUeve  that 
the  fact  that  the  treaty  relied  np<m  was 
not  urged  In  the  former  proceedings,  and 
was  only  suggested  in  the  dissenting  i^ln- 
lon  of  Mr.  Justice  Spalding,  in  aioy  way 
changes  the  situation.  The  general  role, 
lndee<^  nema  to  be  that  a  Judgment  Is  gqd- 
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dnsire  not  only  upon  the  questions  actually 
contested  and  determined,  but  upon  all  mat- 
ters directly  InTolved  and  which  might  have 
been  litigated  and  decided  in  that  suit,  and 
that  of  assigning  new  reasons  for  holding  an 
act  InraUd  which  existed  at  the  time  the  prior 
decision  was  rendered,  the  parties  cannot  re- 
litlgate  the  question  settled  by  that  litigation. 

The  plaintiffs.  Indeed,  if  with  any  standing 
in  court  at  all,  come  here  with  every  equity 
against  them.  They  must  have  known  of 
the  former  proceeding,  for  they  contributed 
towards  Its  expenses,  and  yet  they  stood  idly 
by  and  allowed  It  to  be  brought  in  the  names  of 
others.  They  have  now  practically  all  of  the 
benefits  of  the  drain,  and  yet  they  desire  to 
escape  its  cost  O^ey  are  the  owners  of  or 
are  interested  in  the  ui^>er  Jands.  These 
lands  have  been  drained  into  the  lower  lands 
of  Bottineau  county  to  be  thence  directed 
across  the  border.  Now  that  the  drain  is 
completed  and'  bonds  have  been  issued,  their 
surface  waters  are  dlsposeld  of,  and,  unless  a 
proper  outlet  Is  had,  the  lands  of  Bottineau 
county  win  themselves  be  flooded,  they  seek 
to  block  the  project,  and  to  raise  questions 
of  which  they  must  have  been,  or  should  have 
been,  cognizant  at  the  time  of  the  original 
action.  Hackney  v.  Elliott,  23  N.  D.  873, 
398,  137  N.  W.  433 ;  Ericksoo  v.  Cass  Coun- 
ty, 11  N.  D.  4W,  508,  92  N.  W.  841,  But, 
whether  precluded  or  not,  we  do  not  believe 
that  there  Is  any  merit  In  the  objections 
raised. 

The  question  is  whether  the  proceedings 
In  consideration  were  in  violation  of  t&e  fol- 
lowing section  of  the  federal  Constltutlcm 
(article  1,  t  10) : 

"No  state  shall  enter  into  any  treaty,  alliance 
or  confederation.    •    •    • 

"No  state  shall,  without  the  consent  of  Con- 
gress, *  •  •  enter  into  any  Hgreement  or 
compact  with  another  state  or  with  a  foreign 
power." 

The  argument  of  counsel  for  appellant 
is  that,  if  the  engagement  of  the  drainage 
board  with  the  municipality  of  Arthur  Is  a 
treaty  or  an  invasion  of  the  treaty-making 
power,  it  is  void,  whether  undertaken  with 
or  without  the  consent  of  Congress.  If  it  is 
an  agreement  or  compact  with  another  state 
or  foreign  power,  it  is  vol'd  unless  Congress 
has  by  a  general  law  or  specific  statute  au- 
thorized the  same.  He  does  not,  however, 
seriously  contend  that  It  Is  a  treaty.  He  ar- 
gues that  It  Is  a  compact  or  agreement  He 
argues  that  one  contracting  party  is  a  pabllc 
board  acting  pursuant  to  a  specific  grant  of 
power  from  the  state  of  North  Dakota ;  that 
it  acts  as  a  public  body;  that  its  members 
are  appointed  by  the  governing  body  of  their 
respective  counties,  and  that  the  members 
of  this  governing  body  take  an  oath  of  office 
to  support  and  defend  the  Constitution  of  the 
United  States  and  of  the  state  of  North 
Dakota;  that  tbdr  compoisation  is  paid 
from  the  public  revenues;  and  that  such 
OMinbas  ore  subject  to  removal  for  «ause 


by  the  Oovemor  of  the  state  of  North  Dsr 
kota.    Moreover,  he  adds: 

"When  this  agency  of  government  undeiv 
takes  to  exercise  the  functions  prescribed  bj 
law,  it  keeps  a  public  record  of  its  meetings,  it 
purports  to  execute  contracts  and  engagements 
binding  upon  the  citizens  of  the  state  thereby 
affected,  or  citizens  of  other  states  owning  prop- 
erty therein,  and  so  long  as  it-  exercises  its 
functions  within  the  scope  of  its  statutory  an- 
thority  it  may  and  does  impose  heavy  burdens 
upon  the  property  of  the  citizens  by  virtue  of 
its  public  authority;  and,  as  defendants  assert 
in  this  case,  it  enjoys  the  additional  power  of 
imposing  such  burdens  under  legal  authority  up- 
on the  counties  of  the  state  and  other  govern- 
mental subdivisions,  which  burdens  in  the  case 
of  the  counties  of  McHenry  and  Bottineau,  if 
legally  assessed  and  imposed,  are  payable  as 
a  debt  of  such  counties  out  of  the  general  rev- 
enues raised  by  taxation  of  all  citizens  and 
property  owners  within  such  counties." 

He  also  maintains  that  the  municipality 
ot  Arthur,  in  the  Dominion  of  Canada,  oc- 
cupies the  same  relationship  to  the  parent 
state; 

We  do  not  believe  that  there  was  any  vi- 
olation of  section  10  of  article  1  of  the  fed- 
eral Constitution,  which  provides  that: 

"No  state  shall  enter  Into  any  treaty,  alli- 
ance, or  confederation.  •  •  •  No  state  shall, 
without  the  consent  of  Congress,  •  •  •  en- 
ter into  any  agreement  or  compact  with  another 
state  or  with  a  foreign  power." 

It  Is  true  that  the  case  of  Holmes  v.  Jen- 
nisen,  14  Pet  640,  614,  10  h.  Ed.  579,  uses 
quite  sweeping  language  in  regard  to  the 
clause  In  question.  The  case,  however,  was 
one  which  involved  the  right  of  extradition, 
which  Is  essentially  a  national  and  govern- 
mental power,  and  Its  language  must  be  con- 
strued in  connection  with  the  subject  under 
consideration.  Although,  indeed  there  is  Inn- 
^age  In  that  case  which  seems  to  preclude 
any  intercourse  between  a  state  and  a  for- 
eign state,  the  later  decisions  of  the  court 
seem  to  adopt  the  theory  that  not  all  inter- 
course is  forbMden,  or  contracts  prohibited, 
but  only  those  agreements  or  compacts  which 
affect  the  supremacy  of  the  United  States, 
or  its  political  rights,  or  which  tend  In  any 
measure  to  increase  the  political  power  of 
the  states  as  against  the  United  States  or 
between  themselves. 

In  the  cose  of  Virginia  t.  Tennessee,  148 
U.  S.  508,  13  Sup.  Ot  728.  87  U  Ed.  537,  the 
Supremo  Court  of  the  United  States  held 
that  an  agreement  made  without  the  consent 
of  Congress  between  Virginia  and  Tennessee 
to  appoint  commissioners  to  run  and  mark 
the  boundary  line  between  the  states  was  not 
in  violation  of  the  federal  rights.  Among 
other  things,  the  court  through  Mr.  Jnstioe 
Field  said: 

"Is  the  agreement  made  without  the  consent 
of  Congress,  between  Virginia  and  Tennessee, 
to  appoint  commiMionecs  to  run  and  mark  the 
boundary  line  between  them,  within  the  pro- 
hibition of  this  clause?  The  terms  'agreement* 
or  'compact'  taken  by  themselves,  are  suffi- 
ciently comprehensive  to  embrace  all  forms  ot 
stipulation,  written  or  v«rbal,  and  relating  to 
all  kinds  of  subjects,  to  those  to  which  the 
United  States  can  have  no  possible  objection 
or  have  any  Intersst  in  interfering  with,  as  well 
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as  to  those  wUch  may  tend  to  increase  and  bolld 
v.p  the  political  influence  of  the  contracting 
•tatee,  ao  as  to  encroach  upon  or  impair  the  su- 
premacy of  the  United  States  or  interfere  with 
their  rightful  management  of  particular  subjects 
placed  under  their  entire  controL 

"There  are  many  matters  upon  which  dlflFerent 
states  may  agree  that  can  in  no  respect  concern 
the  United  Sutes.  If,  for  instance,  Virginia 
dkould  come  into  possession  and  ownership  of  a 
small  parcel  of  land  in  New  York  which  the  lat- 
ter state  might  desire  to  acquire  as  a  site  for 
•  public  buiMing,  it  would  hardly  be  deemed  es- 
tential  for  the  lattMr  state  to  obtain  the  con- 
sent of  Congress  before  it  could  make  a  valid 
agreement  with  Virginia  for  the  purchase  of  the 
land.  If  Massachusetts,  in  forwarding  its  ex- 
hibits to  the  World's  Fair  at  Chicago,  should 
desir*  to  transport  them  a  part  of  the  distance 
over  the  Erie  Canal,  it  would  hardly  be  deemed 
essential  for  that  state  to  obtain  the  consent  of 
€!ongresa  before  it  could  contract  with  New 
York  for  the  transportation  of  the  exhibits 
through  that  state  in  that  way.  If  the  border- 
ing line  of  two  states  should  cross  some  malari- 
ous and  disease-producing  district,  there  could 
be  no  possible  reason,  on  any  conceivable  public 
grounds,  to  obtain  the  consent  of  Congress  for 
the  bordering  states  to  agree  to  unite  in  drain- 
ing the  district,  and  thus  removing  the  cause  of 
disease.  So  in  case  of  threatened  invasion  of 
diolera,  plague,  or  other  causes  of  sickness  and 
deadk  it  would  be  the  height  of  absurdity  to  hold 
that  the  threatened  states  could  not  uaitie  in 
providing  means  to  prevent  and  repel  the  inva- 
sion of  the  pestilence,  without  obtaining  the 
consent  of  Congress,  which  might  not  be  at  the 
time  in  session.  If,  then,  the  terms  'compact' 
«r  'agreement'  in  the  Constitution  do  not  apply 
to  every  possible  compact  or  agreement  between 
one  state  and  another  for  the  validity  of  which 
the  consent  of  Congress  must  be  obtained,  to 
what  compacts  or  agreements  does  the  Constitu- 
tion apply? 

"We  can  only  reply  by  looking  at  the  object 
of  the  constitutional  provision,  and  construing 
the  terms  'aneement'  and  'compact'  by  refer- 
ence to  it.  It  is  a  familiar  rule  in  me  con- 
struction of  terms  to  apply  to  them  the  maaning 
naturally  attaching  to  tnem  from  their  context. 
Noscitnr  a  sodis  is  a  rule  of  construction  appli- 
cable to  all  written  instruments.  Where  any 
particular  word  is  obscure  <»■  of  doubtful  mean- 
ing, taken  by  itself,  its  obscurity  or  doubt  may 
be  removed  by_  reference  to  assoolated  words. 
And  the  meaning  of  a  term  may  be  enlarged 
or  restrained  by  reference  to  the  object  of  the 
whole  clause  in  which  it  is  used. 

"Looking  at  the  clause  in  which  the  tesms 
'compact'  or  'agreement'  appear,  it  is  evident 
that  the  prohibition  is  directed  to  the  formation 
of  any  combination  tending  to  the  increase  of 
p<ditical  power  in  the  states,  which  may  en- 
croach upon  or  interfere  with  the  just  suprem- 
acy of  the  United  States.  Story,  in  his  Com- 
mentaries (section  1403),  referring  to  a  previous 
part  of  the  same  section  of  the  Constitution  in 
which  the  clause  in  question  appears,  observes 
that  its  Isnguage  'may  be  more  plausibly  inter- 
preted from  the  terms  used,  "treaty,  alliance 
er  eonfederation."  and  upon  the  ground  tiiat 
the  sense  of  eacn  is  best  known  by  its  associa- 
tion (noscitnr  a  sociia)  to  apply  to  treaties  of 
a  politicBl  character,  such  as  treaties  o<  alliance 
for  purposes  of  peace  and  war,  and  treaties  of 
confederation,  in  wUch  the  parties  are  leagued 
for  mutual  government,  ^btical  co-operation, 
and  the  exercise  of  political  sovereignty,  and 
treatisa  of  cession  of  sovereignty,  or  conferring 
internal  political  jurisdiction,  or  external  piditi- 
%  cal  dependence,  or  general  commercial  privi- 
legesk'  and  that  th«  latter  daose,  "compacts  and 
agreements,"  might  then  very  properly  apply 
to  such  as  regarded  wliat  might  be  deemed  mera 
private  rights  of  sovereignty,  such  as  questions 
of  bonndaryr  interests  in  land  attnata  ik  tba  tw 
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ritory  of  each  other,  and  other  Internal  regida- 
tions  for  the  mutual  comfort  and  convenience  of 
states  bordering  on  each  other.'  And  he  adds: 
In  such  cases  the  consent  of  Congress  may  be 
properly  required,  in  order  to  check  any  in- 
fringement of  the  rights  of  the  national  govern- 
ment ;  and  at  the  same  time  a  total  prohibition 
to  enter  into  any  cbmpact  or  agreement  might  be 
attended  with  permanent  inconvenience  or  pub- 
lic mischief.' 

"Compacts  or  agreements — and  we  do  not  per- 
ceive anv  difference  in  the  meaning,  except  that 
the  word  'compact'  is  genersUy  used  with  refer- 
ence to  more  formal  and  serious  engagements 
than  is  usually  implied  in  the  term  'agreement' 
—cover  all  stipulations  affecting  the  conduct  or 
claims  of  the  parties.  The  mere  selection  of 
parties  to  run  and  designate  the  boundary  line 
between  two  states  or  to  designate  what  line 
should  be  run  of  itself  imports  no  agreement 
to  accept  the  line  run  by  them,  and  such  action 
of  itseU  does  not  come  within  the  prohibition. 
Nor  does  a  legislative  declaration,  following 
such  line,  that  it  is  correct,  and  shall  thereafter 
be  deemed  the  true  and  established  line,  import 
by_  itself  a  contract  or  agreement  with  the  ad- 
joining state.  It  is  a  legislative  declaration 
which  the  state  and  individuals,  affected  by  the 
recognized  boundary  line,  may  invoke  against 
the  state  as  an  admission,  but  not  as  a  compact 
or  agreement  The  legislative  declaration  will 
take  the  form  of  an  agreement  or  compact  when 
it  recites  some  consideration  for  it  from  the  oth- 
er party  affected  by  it^  for  example,  as  made  ui>- 
on  a  similar  declaration  of  the  border  or  con- 
tracting state.  The  mutual  declarations  may 
then  be  reasonably  treated  as  made  upon  mutual 
considerations.  'The  compact  or  agreement  will 
then  be  within  the  prohibition  of  the  Constitu- 
tion or  without  it,  according  as  the  establish- 
ment ot  the  boundary  line  may  lead  or  not  to 
the  increase  of  the  political  power  or  influence 
of  th«  states  effected,  and  thus  encroach  or  not 
upon  the  full  and  free  exercise  of  federal  au- 
thority. If  the  boundary  established  is  so  run 
as  to  cnt  off  an  important  and  valuable  portion 
of  a  state,  the  political  power  of  the  stikte  en- 
larged would  be  affected  by  the  settlement  of  the 
boundary;  and  to  an  agreement  for  the  running 
of  such  a  boundary,  or  rather  for  its  adoption 
afterwards,  the  consent  of  Congress  may  well 
be  required.  But  the  running  of  a  boundary 
may  have  no  effect  upon  the  political  influence 
of  either  state;  it  may  simply  serve  to  mark 
and  define  that  wbidi  actually  existed  before, 
but  was  undefined  and  unmarked.  In  that  case 
the  agreement  for  the  running  of  the  line,  or  its 
actual  survey,  would  in  no  respect  displace  the 
relation  of  either  of  the  states  to  the  general 
government.  There  was  therefore  no  compact  or 
agreement  between  the  states  in  this  case  which 
required  for  its  validity  the  consent  of  Congress, 
within  the  meaning  of  the  Constitution,  until 
they  had  passed  upon  the  r^>ort  of  tlie  commis- 
sioners, ratified  thair  action,  and  mutually  de- 
clared the  boundary  established  by  them  to  be 
the  true  and  real  boundary  between  the  states. 
Such  ratification  was  mutually  made  by  each 
state  in  considerati(»  of  the  ratification  of  the 
other." 

This  language  was  quoted  with  approval 
In  the  case  of  Wharton  v.  Wise,  153  U.  S.  155- 
168,  U  Sup.  Ct  787.  38  L.  Ed.  674.  In  that 
case  the  validity  of  a  compact  between  the 
states  of  Virginia  and  Maryland  which  gavs 
to  the  citizens  of  Maryland  the  right  to  en- 
Joy  freely  the  right  to  take  oysters  in  com- 
mon with  the  dtizens  of  Virginia  in  Po- 
oomolce  Sound  waa  paaaed  upon  by  the  court 
In  addition  to  quoting  the  language  In  the 
cam  of  Wharton  v.  Wise,  the  court  aald : 

"So  in  the  present  ease,  looking  at  the  object 
evidenUy  iatended  by  tha  pMhibitlon  of  tha  A>- 
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Hcleg  '6f  Confederatlbti,  we  are  clear  they  were 
not  directed  against  arreements  of  the  character 
expressed  by  the  compact  under  consideration. 
Its  execution  could  in  no  respect  encroach  upon 
or  weaken  the  general  authority  of  Congress  un- 
der those  articles.  Various  compacts  were  en- 
tered into  between  Pennaylvajiia  and  New  Jer- 
sey and  between  Pennsylvania  and  Virginia  dur- 
ing the  Confederation  in  reference  to  boundaries 
between  them,  and  to  rights  of  fishery  in  their 
waters,  and  to  titles  to  land  in  their  respec- 
tive  states,  without  the  consent  of  Congress, 
which  indicated  that  such  consent  was  not  deem- 
ed essential  to  their  validity.  Virginia  and 
Maryland  were  sovereign  states  with  no  common 
superior  and  no  tribunal  to  determine  for  them 
the  true  construction  and  meaning  of  its  provi- 
sions in  cose  of  a  conflict  of  opinion  upon  the 
subject.  Each  state  was  left  to  decide  for  itself 
as  to  their  true  construction  and  meaning,  and 
to  its  own  sense  of  the  obligations  of  the  compact 
for  their  enforcement.  If,  therefore,  the  Con- 
gress of  the  Uinted  States,  which,  as  said  above, 
never  complained  of  the  compact  of  1785,  had 
interposed  objections  to  its  adoption  or  en- 
forcement as  being  within  the  meaning  of  the 
terms  'treaty'  or  'confederation,'  or  as  estab- 
lishing an  alliance  within  the  prohibition  of  the 
articles  mentioned,  yet  it  woold  not  lie  in  ei- 
ther of  the  states  that  were  parties  to  the  con- 
tract to  allege  its  invalidity  on  the  subject.  As 
said  by  Mr.  Steele  in  his  ver^  able  and  elaborate 
opinion,  upon  the  construction  of  provisions  of 
the  compact  given  to  the  Governor  of  Maryland, 
and  which  is  referred  to  in  the  record,  they 
cannot  complain  that  there  was  in  its  adoption 
any  breach  of  good  faith  towards  themselves, 
and,  we  may  add,  or  any  rapture  by  them  of  the 
league  of  friendship  declared  to  be  the  object 
of  the  articles  to  establish. 

"In  our  judgment,  the  compact  of  1786  was 
not  prohibited  by  the  Articles  of  Confederation. 
It  was  not  a  treaty  confederation,  or  alliance 
within  the  meaning  of  those  terms  as  there  used, 
and  it  remained  as  a  subsisting  operative  con- 
tract between  them,  in  full  force  wnen  the  Con- 
federation went  ont  of  existence  npon  the  adop- 
tion of  the  present  Constitution  of  the  United 
States.  And  it  was  not  affected  or  set  aside 
by  the  prohibitory  clause  of  that  instrument. 
Its  prohibition  extends  only  to  future  agree- 
ments or  compacts,  not  against  those  already  in 
existence,  except  so  far  as  their  stipulations 
might  affect  subjects  placed  under  the  control 
of  Congress,  such  as  commerce  and  the  naviga- 
tion of  public  waters,  which  is  included  ander 
the  power  to  regulate  commerce." 

Tbe.same  language  was  again  quoted  with 
approval  in  Steams  y.  Minnesota,  179  U.  8. 
223,  21  Sup.  Ct  73,  45  I*  Ed.  162,  and  again 
(n  Louisiana  y.  Texas,  176  U.  S.  1,  20  Sup. 
Ct.  251,  44  U  Bd.  347. 

In  the  case  of  Fisher  v.  Steele,  30  La.  Ann. 
447,  1  South.  883-«88,  the  validity  of  an  ap- 
propriation made  by  the  Iiouislana  Legisla- 
ture for  the  construction  of  levees  in  Arlianaas 
and  along  the  Mississippi  river  north  of 
Louisiana  was  Involyed.  This  case  Is  very 
similar  to  the  one  at  bar,  as  It  was  to  pre- 
vent the  flooding  oi  lands  in  Louisiana,  Just 
the  same  as  the  Improvement  in  question 
Xvas  to  prevent  the  flooding  of  lands  in  North 
Dakota.  A  compact  between  two  states  was 
Involved,  as  the  levees  were  only  to  bo  buUt 
after  an  agreement  or  consent  of  the  state  of 
Arkansas.  In  Its  opinion  the  Louisiana  court 
isaid: 

"The  seventh  objection  invokes  the  second 
para^aph  of  section  10  of  arttele  1  of  the  Con- 
■titntioD  of  the  United  States,  which  i«ads: 


"No  state  shall,  without  the  consent  of  Oongressr 
*  *  *  enter  into  any  agreement  or  compact 
with  another  state  or  with  a  foreign  power,  or 
engage  in  war  unless  actually  invaded,  or  in 
such  imminent  danger  as  will  not  admit  of  de- 
lay.' 

''On  reading  that  objection  in  connection  with 
the  constitutional  prohibition  jost  quoted,  the 
mind  would  naturally  expect  a  charge  that  the 
state  of  Louisiana  was  projecting  a  treaty  of' 
alliance  with  the  state  of  Arkansas,  or  contem- 
plating some  joint  scheme  of  commercial  or  in- 
dustrial enterprise,  or  perhaps  conspiring  for 
the  establishment  of  a  new  confederacy ;  but 
great  is  the  relief  when  the  mind  is  informed 
that  the  purpose  which  plaintiff  resists  with 
such  a  powerful  shield  is  merely  to  build  a  piece 
of  levee  in  the  state  of  Arkansas  if  necessary, 
and  if  that  state  does  not  object,  or  consents. 
It  is  indeed  too  clear  for  argument  that  such 
a  transaction  is  no  more  a  prohibited  compact 
between  two  states  than  is  contained  in  the 
requisition  of  one  [our]  Governor  for,  and  the 
consent  of  another  to,  the  capture  and  arrest  of 
a  fugitive  from  justice." 

Again,  and  as  early  as  1S68,  and  In  the 
case  of  U.  B.  R.  Co.  v.  E.  T.,  etc.,  B.  Co., 
14  Ga.  327,  the  Georgia  court  upheld  the 
right  of  the  state  to  authorize  a  foreign  rail- 
road to  construct  a  bridge  across  the  bound- 
ary line  with  the  consent  and  agreement  of 
the  two  states.    In  Its  opinion  the  court  said: 

"This  prohibition  applies  only  to  such  an 
'agreement  or  compact'  as  is  in  its  nature  politi- 
cal; ••  *  the  framers  of  the  Constitution 
clearly  intended  nothing  more  •  •  «  than 
to  prohibit  the  several  states  from  exercising 
their  authority  in  any  way  which  might  limit  or 
infringe  upon  a  full  and  complete  execution  by 
the  general  government  of  thejpowers  intended 
to  be  delegated  by  the  federal  Constitution." 

See,  also,  Dover  v.  Portsmouth  Bridge,  17 
N.  H.  200. 

In  the  Barron  Case,  7  Pet  243-248^  8  L.  Ed. 
672,  Mr.  Chief  Justice  Marshall  said: 

"The  question  thus  presented  is,  we  think,  «( 
great  importance,  but  not  of  much  difficulty. 
The  Constitution  was  ordained  and  established 
by  the  people  of  the  United  States  for  them- 
selves, for  their  own  government,  and  not  for 
the  government  of  the  individual  states.  E^aeli 
state  established  a  Constitution  for  itself,  and 
in  that  Constitution,  provided  such  limitations 
and  restrictions  on  the  powers  of  its  particular 
government  as  its  judgment  dictated.  The  peo- 
ple of  the  United  States  framed  such  a  govern- 
ment for  the  United  States  as  they  supposed  best 
adapted  to  their  situation  and  best  calculated  to 
promote  their  interests.  The  powers  they  con- 
ferred on  this  government  were  to  be  exercised 
by  itself;  snd  the  limitations  of  power,  if  ex- 
pressed in  general  terms,  are  naturally,  and  we 
think  necessarily,  applicable  to  the  govemmeBt 
created  by  the  instrument.  They  are  limitations 
of  power  granted  in  the  instrument  itself,  not 
of  distinct  governments,  framed  by  different 
persons  and  for  different  piiiposes.  *  *  4 
The  ninth  section  having  oiumsrated,  in-  the  na- 
ture of  a  bill  of  rights,  the  limitations  intended 
to  be  imposed  on  the  powers  of  the  general  gov- 
ernment, the  tenth  proceeds  to  enumerate  those 
which  were  to  operate  on  the  state  Lsgialatures. 
These  restrictions  are  brought  together  in  the 
same  section,  and  are  by  express  words-  applied 
to  the  states^ 'No  state  shall  enter  into  any 
treaty,'  etc  Perceiving  that  in  a  C(»stitution 
framed  by  the  people  of  the-  United  States  for  x 
the.  govenunent  of  all  no  limitation  of  the  ac- 
tion of  govenunent  on  the  people  wdiihl  apply  to 
the  state  government,  unless  expressed  in  tenns, 
the  restrictions  contained  in  the  tentii  section 
ars  ia.dicect  wwds  so  applied  to  the  statas.  - 
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"It  I«  woEth;  <oC  r^jfi^xi^  too,  that  these  inbibir 
tions  eencrany  restraiii  state  legislatfon  on  aub- 
|ect8  intmated  to  the  Rental  gofenmuent,  or 
in  which  the  people  of  all  the  atafeea  feel  an  in* 
terest.  A.  state  is  forbidden  to  enter  toto  any 
treaty,  alliance,  or  confederation.  If  these  com- 
pacts are  with  foreign  nations,  they  interfere 
With  the  ticaty-makins  power,  which  is  con- 
ferred entirely  oo  the  general  government;  if 
with  each  other,  for  political  purposes,  they 
can  scarcely  fail  to  interfere  with  the  general 
purpose  and  intent  of  the  Constitution.  To 
^«nt  letters  of  marque  and  reprisal  would  lead 
directly  to  war,  the  power  of  dedarinj;  which 
is  expressly  given  to  Congress.  To  coin  money 
is  also  the  exercise  of  a  power  conferred  on 
Congress.  It  would  be  tedious  to  recapitulate 
the  several  limitations  on  the  powers  of  the 
Mates  which  are  contained  in  this  section.  They 
will  be  found  generally  to  restrain  state  leg» 
lation  on  subjects  intrusted  to  the  government 
of  the  Union,  in  which  the  citizens  of  all  the 
Mates  are  interested.  In  these  alone  were  the 
whole  people  concerned.  The  qoestion  of  their 
application  to  state*  is  not  left  to  oonstTuction. 
It  is  averred  in  positive  words." 

It  Is  true  these  words  were  largely  dicta, 
but  they  are  illuminating  nonetheless.  See, 
also,  Mackay  v.  New  York,  82  Conn.  73,  72 
Aa  683-587.  24  U  R.  A.  (N.  S.)  768;  Sears- 
burg  V.  Woodford,  76  Vt  370,  67  AU.  961. 

The  rule  is  summed  up  In  36  Cyc.  838,  as 
follows: 

"This  provision,  however,  does  not  apply  to 
every  possible  agreement  or  compact  between 
two  states,  but  only  to  such  as  mig'ht  tend  to 
increase  the  political  power  of  the  states  affect- 
ed, and  thus  encroach  upon  or  interfere  with  the 
supremacy, of  the  United  States;  agreements 
which  can  in  no  respect  concern  the  United 
States  may  be  made  by  the  states  without  the 
Consent  of  Goni^ess,  The  consent  of  Congress 
to  an  agreement  between  states  may  be  given 
iafter  as  well  as  before  the  making  of  the  agree- 
ment, and  need  not  be  expressed  in  any  particu- 
lar form ;  it  is  sufficient  that  Congress  by  some 
positive  act  in  relation  to  the  agreement  has 
signified  its  consent  thereto." 

The  .  same  .  oonsidetatlons  sffoiS  when  we 
come  to  consider  apitellants'  poiat  that  the 
attempted  ctHtatructlon  and  maintenance  of 
the  portUaia.ot  the  drain  which  lies  north 
of  the  Inteniatlonal  boundary  line  is  an  at- 
tempt to  forcibly  submit  the  plalotiffB  and 
their  lands  to  the  sovereigiriY  and  ooatrol  of 
a  foreign  independent  nation  and  to  deprive 
them  of  liberty  and  property  without  due.  pro- 
oess  of  law  and  the  equal  protection  of  the 
laws,  and  to  abridge  and  destroy  the  priv- 
ileges a(>d  inunuulties  of  citizens  of  the  Unit- 
ed States.  How  the  purchase  or  the  agree- 
ment for  the  construction  of  a  right  of  way 
or  drain  in  Canada  which  is  necessary  for  an 
outlet  to  a  drainage  system  in  the  United 
States  subjects  any  person  to  the  control  of 
a  foreign  nation  It  Is  difficult  for  us  to  see. 
This  is  not  a  case  of  constructing  a  drain 
la  Cana.da  with  an.  outlet  in  the  United 
States,  but  of  constructing  a  drain  in  the 
United  States  with  an  outlet  in  Canada; 
the  outlet  merely  being  the  incident.  It  is  no 
different  than  the  purchase  of  a  piece  of  land 
by  the  state  of  Virginia  in  the  state  of  New 
York  which  the  former  state  might  desire; 
to  acquire  as  a.  site  for  a  public  l>ulldlag  or 
for  the  purchase  of  ahuildingj^  Illiq(4s  for. 


the  purpose  of  exhibiting  at  ft-w«rld's-flilr, 
whiph  ,1s  spoken  of,  by-  Mr.  Justice  Field  tn 
Virginia  v.  Tennessee,  supra.  Nor,  too,  do  w< 
believe  there  is  an^  merit  In  the  contention 
that  the  defendants  had  any  authority  to 
stipulate  to  pay  damages  or  losses  which 
might  occur  to  the  Canadian  municipality 
on  account  of  the  drain.  Whether  this  agree- 
ment could  be  enforced  or  not  is  a  matter 
which  we  do' not  care  to  pass  upon.  The  mu- 
nicipality of  Arthur  does  not  seem  to  have 
r^udlated  the  contract,  and  no  demand  tot 
any  such  losses  has  yet  been  made,  and  we 
do  not  t>elleve  that  the  contract  can  be  col- 
laterally attackied. 

[4, 1]  Nor  do  we  believe  that  the  agreement 
was  In  any  way  in  conflict  with  the  treaty 
between  the  United  States  and  Camida, 
known  as  Treaty  Series  No.  548,  ratified  by 
the  President  of  the  United  States  April  1, 
1910,  and  by  Great  Britain  on  March  ^ 
1910.  The  preamble  of  this  act  limits  it:  (1) 
To  disputes  regarding  the  use  of  boundary 
waters;  {2)  the  settiement  of  all  questions 
which  are  now  pending  between  the  United 
States  and  Canada  involving  the  rights,  ob- 
ligations, or  Interests  of  either  in  relation  to 
the  other  or  to  the  Inhabitants  of  the  other 
along  their  common  frontier;  (S)  to  make 
provision  for  the  adjustment  and  settlement 
of  all  such  questions  as  may  hereafter  arise. 
This  preamble  in  no  way  covers  the  situa- 
tion which  is  before  us.  ^lere  has  been  no 
dispute;  there  has  merely  been  a  request  for 
a  license.  Neither  do  we  find  from  the  body 
of  the  act  any  provisions  which  seem  to  de- 
prive the  local  municipalities  of  the  powers 
exercised  In  the  case  before  ua  The  only 
provisions  cited  by  counsel  are  the  following: 

■Article  III: 

"It  is  agreed  that,  in  addition  to  the  uses, 
obstructions,  and  diversions  heretofore  permitted 
or  hereafter  provided  for  by  special  agreement 
between  the  parties  hereto,  no  further  or  other 
uses  or  obstructions  or  diversions,  whether  tem- 
porary or  permanent,  of  boundary  waters  on 
either  side  of  the  line,  affecting  the  natural  lev- 
el or  flow  ^f  boundary  waters  on  the  other  side 
of  tlie  line,  shall  be  made  except  by  authority  of 
the  United  States  or  the  Dominion  of  Canada 
within  their  respective  jurisdictions  and  with 
the  approval,  as  hereinafter  provided,  of  a  joint 
commission,  to  be  known  as  the  international 
joint  commission." 

Article  IV: 

"The  high  contracting  parties  a^ree  that,  ex- 
cept in  cases  provided  for  by  special  agreement 
between  them,  they  will  not  permit  the  con- 
struction or  maintenance  on  their  respective 
sides  of  the  boundary  of  any  remedial  or  pro- 
tective works  or  any  dams  or  other  obstructions 
in  waters  flowing  from  boundary  waters  or  in 
waters  at  a  lower  level  than  the  boundary  in 
rivers  flowing  across  the  boundary,  the  effect 
of  which  is  to  raise  the  natural  level  of  waters 
on  the  other  side  of  the  boundary  unless  the 
construction  or  maintenance  thereof  is  approv- 
ed by  the  aforesaid  international  Joint  commis- 
sion. 

"It  is  further  agreed  that  the'  waters  herein 
defined  as  boundary  waters  and  waters  flowing 
across  the  boundaiy  shall  not  be  polluted  on  ei- 
thjer  side  to  the  injury  of  health  or  property  on 
the  other." 
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Article  yni: 

"The  international  Joint  commission  sbaH  hare 
iarisdiction  over  and  shall  pass  upon  all  cases 
uiTolving  the  nae  or  obatruction  or  diversion  of 
the  waters  with  respect  to  which  under  articles 
III  and  ly  of  this  treaty  the  approval  of  tiiis 
commission  is  required.     •     •     * 

"In  cases  involving  the  elevation  of  the  nat- 
ural level  of  waters  on  either  side  of  the  line  as 
a  iresult  of  the  construction  or  maintenance  on 
the  other  side  of  remedial  or  protective  works  or 
dams  or  other  obstructions  in  boundary  waters 
or  in  waters  flowing  therefrom  or  in  waters  be- 
low the  boundary  m  rivers  flowing  across  the 
boundary,  the  commission  shall  require,  as  a 
condition  of  its  approval  thereof,  that  suitable 
and  adequate  provisions,  approved  by  it,  be 
made  for  the  protection  and  udemnity  of  all  in- 
terests on  the  other  side  of  the  line  which  may 
be  injured  thereby." 

It  Is  clear  that  these  provisions  do  not  ap- 
ply, ^ere  Is  here  before  us  no  question  of 
artificial  dams  or  of  the  artificial  raising  of 
Witers.  The  waters  are  not  boundary  wa- 
fers. AU  we  have  before  us  Is  a  case  wbere 
the  drainage  couuulsslouers  are  seeking  to 
dispose  of  the  surface  waters  of  their  dis- 
trict. The  Mouse  or  Souris  rlrer  Is  a  natu- 
ral drainway,  even  though  not  a  navigable 
river.  Under  the  laws  of  both  Canada  and 
of  North  Dakota  the  upper  riparian  owners 
have  the  rl^t  to  make  use  of  It  as  a  drain- 
way,  and  it  Is  beyond  the  power  of  the  lower 
riparian  owners  to  prevent  or  obstruct  the 
flow  to  the  detriment  of  the  u];^)er  or  superi- 
or lands  or  territory.  See  Soules  y.  Northern 
Padflc  R.  R.  Co^  34  N.  D.  7,  157  N.  W.  823, 
L.  B.  A.  1917A,  601.  If  the  oonunlssioners 
had  stopped  their  work  at  the  border,  we 
hardly  believe  that  any  of  the  residents  of 
Canada  or  any  of  Its  municipalities  would 
have  had  any  ground  for  oomplalnt,  even 
though  the  flooding  of  their  land  would  have 
i>een  the  result.'  An  agreement  or  license  by 
which  that  flooding  Is  prevented  can  there- 
fore hardly  be  said  to  be  an  Interference 
with  any  treaty  rights  which  relate  merely 
to  obstructions  In  the  boundary  waters. 

[IJ  There  Is  no  merit  In  the  contentlOD 
that  the  defendants  S.  El.  Brady  and  Adam 
W.  GantB  not  since  the  13th  day  of  June, 
1911,  had  any  lawful  right  or  authority  to 
represent  said  McHenry  county  or  said 
drainage  board,  or  to  do  any  act  or  suffer 
any  omission  with  reference  to  said  board, 
and  that  the  purported  contract  made  with 
the  defendant  France  Dredging  &  Construc- 
tion Company  is  Ulegal  and  void.  The  offi- 
cers In  question  were  at  least  de  Jure  officers, 
and  it  is  quite  clear  that  their  acts  cannot  be 
here  attacked.  Page  &  Jones  on  Taxation  by 
Assessment,  {  1009;  2  High  on  Injunctions, 
(4th  Ed.)  1312-1335 ;  Graeff  v.  Felix,  200  Pa. 
137,  49  Atl.  75& 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

OHRISTIANSON.  J.,  being  dlsqnaUfled  did 
not  participate. 

ROBIXaON,  J.  (dlaseotlDg  qtedally).  In 
this  case  several  years  ago  the  drainage  eom- 


misBloners  of  Bottlneaii  and  McHenry  cbna> 
ties  undertook  as  a  drainage  project  to  deep- 
en, widen,  and  straighten  the  chajinel  of  the 
Mouse  river  in  the  said  counties  and  for  15 
miles  Into  Canada.  In  so  doing  they  acted 
under  the  statute  for  the  ccnstructlon  of 
drains,  and  all  their  doings  must  be  governed 
by  that  statute  in  Just  the  same  manner  as 
though  there  were  no  stream  called  Moose 
river.  T^  total  cost  of  the  drain  as  esti- 
mated was  $142,000,  of  which  170,000  was  for 
improvements  In  Canada.  This  suit  Is  a  sec- 
ond edition  of  an  appeal  from  Judge  Temple- 
ton  In  which  the  weight  of  Judicial  authori- 
ty was  about  equally  divided  (21  N.  I>.  1, 
129  N.  W.  83).  The  suit  is  to  restrain  fur^ 
ther  proceedings  for  the  constructloa  of  the 
drain  and  that  all  doings  of  the  commissiCHi- 
ers  be  adjudged  null  and  void.  The  majority 
01  the  Judges  denied  the  relief,  and  the  re- 
sult must  be  a  multitude  of  suits — a  suit  by 
each  person  to  abate  and  cancel  any  assess- 
ment that  may  be  laid  against  his  land  for 
any  sum  in  excess  of  special  benefits.  With 
so  large  an  expenditure  in  Canada  diarged 
against  the  land  on  this  side  of  the  line,  it 
is  but  fair  to  presume  that  nearly  all  the  spe- 
cial assessments  are  or  will  be  for  an  exces- 
sive amount  When  a  special  assessment 
against  land  Is  materially  in  excess  of  bene- 
fits, the  landowner  is  in  no  way  compensated 
for  the  excess  by  the  good  faith  or  bad  faith 
or  the  mental  capacity  of  the  parties  making 
the  assessment.  The  law  has  no  means  of 
measuring  their  mental  status.  Good  motives 
do  not  Justly  the  confiscation  of  property  by 
means  of  a  special  assessment.  The  owner 
of  land  benefited  by  a  drain  must  contribute 
his  pro  rata  share  to  the  expense  of  the 
drain  to  this  extent  that  it  contributes  to  the 
value  of  his  land.  Titat  is  the  limit  of  his 
liability.  The  drain  commissioners  are 
bound  to  know  the  simple  rule  of  law  and  to 
levy  no  assessment  against  property  in  excess 
of  actual  benefits  to  the  same.  Drain  com- 
missioners are  not  Judicial  officers.  They  act 
under  a  statutory  power  and  must  keep  with- 
in the  limits  of  their  power.  When  an  a»- 
sessment  is  materially  in  excess  of  boieflts, 
it  is  a  fraud  on  the  law  and  a  usurpation  of 
power  which  the  courts  must  correct 

Of  course,  the  drainage  commissioners  had 
no  power  to  make  any  special  assessment 
against  the  lands  in  Canada,  and  they  did 
not  attempt  to  do  it  The  moment  they  step- 
ped across  the  boundary  line  they  ceased  to 
hare  any  official  authority  to  contract  or  to 
do  anything  whatever.  Then  every  act  done 
by  them  was  that  of  a  volunteer  private  par- 
ty. And  yet  for  the  drainage  improvements 
made  or  to  be  made  in  Canada  the  commis- 
sioners have  assessed  the  total  expense 
against  the  land  and  municipalities  on  the 
south  side  of  the  Une,  and  in  that  way  every 
assessment  has  been  made  for  an  excessive 
amount.  The  excess  depends  mainly  (m  the 
«affl  n^di  was  added  to  defray  the  improve- 
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ments  made  In  Canada,  Including  the  snr- 
reyo,  tbe  commlBSlonerB'  charges,  and  every- 
thing thereto  appertalnlnjr,  and  there  may  be 
other  excessive  charges. 

It  is  needless  to  spin  oat  a  long  decision  on 
qnestlons  of  estoppel,  res  judicata,  and  the 
power  of  a  state  to  make  treaties  with  oth- 
er states.  In  any  view  that  may  be  jnstly 
taken  of  this  case,  the  special  assessments 
which  have  been  made  are  all  excessive  and 
void.  It  Is  said  that  during  the  pendency  of 
this  action  the  drainage  boards  have  gone 
on  and  completed  the  drainage  project,  and 
that  Bottineau  county  has  Issued  a  large 
amount  of  drainage  bondst  and  that  a  large 
amount  of  special  assessments  have  been 
paid  from  year  to  year  by  landowners  and 
by  townships  and  by  Bottineau  county,  and 
that  In  McHenry  county  the  special  assess- 
mmts  have  not  been  extended  against  the 
lands  or  the  municipalities.  But  all  that  is 
Immaterial  under  the  stated  law  which  gov- 
erns this  case.  Drainage  bonds  are  not  nego- 
tiable, and  the  purcfaasera  talce  them  at  their 
own  risk,  and  when  a  party  has  once  paid  on 
his  void  special  assessment  he  must  have  a 
proper  credit  tn  case  of  a  valid  reassessment 
Regardless  of  the  legal  defects  In  a  drainage 
proceeding,  every  person  benefited  to  bound 
to  contribute  his  pro  ratft  share  to  the  sum 
total  of  the  legal  expense,  but  a  special  as- 
sessment must  never  exceed  the  special  ben- 
efits. And  that  Is  true  even  though  the  sum 
total  of  the  expense  be  swollen  to  twice  the 
amount  of  the  special  benefits.  There  is 
mudi  reason  for  claiming  that  the  drainage 
statute  Is  void  In  so  far  as  it  permits  a 
board  of  men  to  sum  up  and  aUow  all  the 
costs  and  expenses  Incurred  In  the  making 
of  a  drain,  without  notln  to  any  party.  Tbe 
cost  does  commooly  Indnde  a  large  siun  for 
themselves,  their  attorneys,  and  other  matter 
In  which  they  have  a  personal  interest.  And 
under  the  statute  the  board  fixes  the  total 
amount  and  tben  makes  a  list  assessing  a  spe- 
cific amount  against  each  municipality,  lot, 
or  tract  of  land  benefited  by  the  drain.  Then 
the  list  is  filed  In  the  office  of  the  county 
auditor,  and  he  extends  tbe  several  amounts 
on  the  general  tax  list  as  at  special  tax 
against  each  tract  of  land  and  municipality, 
which  special  tax  is  collected  and  enforced 
In  the  same  manner  as  other  taxes.  Comp. 
Lews,  f  2474.  Thus,  without  notice.  Judg- 
ment is  given  and  execution  is  issued  for  the 
sum  of  the  q;)eclal  assessment  Certain  it  Is 
that  such  a  statute  cannot  be  sustained  with- 
out holding  that  any  landowner  may  go  Into 
ioxnt  and  show  that  a  special  assessment 
against  his  property  is  excessive  and  unjust. 

Tbe  right  to  a  preliminary  contest  on  the 
mere  percentage  of  benefits  is  no  protection. 
It  ia  only  a  contest  on  the  percentage  of  cost 
and  plunder  that  may  be  charged  and  extend- 
ed as  a  tax  against  each  tract  of  land.  It  In 
no  manner  affects  the  total  amount,  and  that 
is  by  far  the  most  Important  matter.  In  so 
f^  as  tbe  EilckMB  Oaa^  U  N.  U  494,  02 


N.  W.  841,  holds  to  ttie  contrary,  It  has  no 
support  in  reason  or  In  the  cases  dted  to 
sustain  It. 

In  this  esse  It  is  clear  that,  without  any 
legal  notice  to  the  parties  Interested,  the 
sum  total  of  the  expense  of  the  drain  was 
computed  and  allowed  by  the  commissioners 
and  extended,  in  whole  or  in  part,  against 
the  lands  and  municipalities,  and  it  wab 
grossly  excessive.  Hence  it  should  all  be  set 
aside  and  declared  and  adjudged  to  be  void. 
Then  on  a  jH-oper  notice  and  a  hearing,  a 
personal  notice  by  mall  or  otherwise,  to  ev- 
ery party  Interested,  the  board  of  commis- 
sioners might  compute  the  total  necessary 
expense  of  the  drainage  proceedings  in  Mc- 
Henry county  and  In  Bottineau  county  and 
apportion  and  extend  the  same  against  the 
several  tracts  of  land  and  municipalities. 
But,  regardless  of  the  total  expense,  the  snm 
extended  and  charged  against  any  tract  of 
land  or  municipality  must  not  exceed  the 
special  benefits  to  the  same. 

In  this  case  there  Is  no  use  of  talking  of 
res  adjudicata  or  the  force  of  any  prior  de- 
clsl<Hi  binding  on  this  court  Thon^  It  is 
the  custtmt  of  courts  to  adhere  to  their  own 
blunders  and  to  pile  error  upon  error,  the 
nefarious  custom  is  not  a  law,  and  the  cus- 
tom Is  of  less  force  when  a  party  Invokes  a 
prior  decision  made  by  a  -  bare  majority  of 
one  Judge,  or  by  three  Judges  voting  against 
three  judges,  including  the  trial  Judge. 

It  is  high  time  for  the  supreme  judicial 
tribunal  of  this  state  to  reconsider  its  errors 
and  to  place  its  decisions  on  a  higher  and 
better  plane.  In  this  state  the  drainage 
statutes  have  been  used  to  ptomote  graft  and 
Jobbery,  with  big  fees  and  expenses  for  drain 
commissioners  and  their  attorneys.  Tbe 
drainage  laws  and  decisions  have  given  a 
rich  reward  to  jobbery  and  oppressive  litiga- 
tion. In  11  N.  D.  Reports  there  are  deci- 
sions in  14  drainage  cases  arising  In  Cass  ' 
county,  and  in  each  case  the  sum  total  of  the 
drainage  assessment  was  twice  the  benefits. 
In  each  case  the  legal  fight  was  a  mere  sham; 
it  was  a  game  with  loaded  dice.  In  the 
Erlckson  Case,  11  N.  D.  494,  92  N.  W.  841,. 
the  total  cost  was  $42f,000,  Including  $13,000 
for  attorney's  fees  and  commissioners'  fees 
and  Junketing  trips  around  the  country. 
Bridges  costing  $500  or  $600  were  built  for 
no  possible  use  only  to  make  costs;  bridges 
that  have  lain  there  to  rot  without  any  pos- 
sibility of  using  them.  This  SMckson  Case 
has  been  a  bUnd  leader  of  the  blind.  It  has 
no  support  in  reason  or  In  the  cases  cited  to 
sustain  it  It  Is'  directly  contrary  to  the- 
cases  which  are  dted  to  sustain  it 

As  the  drainage  law  was  construed  in  the 
Elrickson  Case  It  is  not  constitutional.  It 
puts  the  dtlzen  completely  at  the  mercy  of 
tbe  drain  commissioners  permitting  them  to 
fix  the  total  amount  of  an  assessment  against 
lands,  including  the  charges  of  themselves 
and  their  attorneys  and  friends,  without  giv- 
ing any  notice  to  the  owner  of  the  land.    Un- 
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der  Uie  law  of  the  laad  a  persoo  moat-^are 
»  fair  hearing  and  a  fair  opportunity  to 
contest  the  sum  total  of  all  costs  and  plunder 
that  drain  commissioners  may  charge  against 
his  land,  and  not  merely  a  bootless  oppor- 
tunity to  contest  the  rate  or  per  cent,  of  the 
amount  The  one  may  be  clearly  right,  and 
the  other  clearly  outrageouai 

Inasmuch  as  the  drainage  law  gives  nio 
opportunity  for  a  hearing  on  the  sum  total 
of  all  loot  and  costs  the  drain  commissioners 
may  cause  to  be  extended  as  a  lien  and  judg- 
ment against  lands  on  the  tax  list,  the  law 
does  in  efTect  give  Judgment  and  execution 
without  a  hearing.  Comp.  Laws,  U  2474, 
2479.  Hence  the  law  cannot  be  sustained 
without  holding  that  the  landowner  has  an 
ample  remedy  by  a  suit  to  abate  any  assess- 
ment in  excess  of  benefits  to  his  land.  In 
the  EMckson  Case,  at  page  498  of  11  N.  D^ 
'at  page  843  of  92  N.  W.,  it  is  said  thus: 

'  "It  is  well  settled  that,  where  proviaion  ia 
made  'for  notice  to  and  hearing  of  each  propri- 
«tor  at  some  stage  of  the  proceedings  upon  the 
question  of  what  proportion  of  the  taxes  shall 
be  assessed  upon  nis  land,  there  is  no  taking 
of  his  property  without  due  process  of  law." 

'  That  proposition  Is  grossly  erroneous  when 
applied  to  a  special  assessment,  because,  as 
we  have  said,  the  per  cent,  may  be  Just  and 
reasonable,  and  the  total  amount  may  be  out- 
rageous. On  this  the  court  cites  several  de- 
cisions which  hold  directly  to  the  contrary. 

There  is  Hagar  t.  Reclamation  District, 
111  V.  8,  701,  4  Sup.  Ct  663,  28  U  Ed.  569. 
This  was  under  the  laws  of  California,  and 
the  special  assessment  was  made  without  no- 
tice, and  sustained  because  it  could  only  be 
enforced  by  legal  proceedings  in  which  the 
landowner  might  avail  himself  of  any  de- 
fense going  eitlier  to  the  validity  of  the 
amount  or  of  On  assessment 

So  in  State  v.  Flsk,  16  N.  D.  226,  107  N. 
W.  191,  this  court  cites  a  Wisconsin  and 
Nebraska  case  to  sustain  the  power  of  com- 
missioners to  make  drains  and  to  levy  as- 
sessments for  the  same.  But  in  Wisconsin 
the  drain  commissioners  are  appointed  by 
the  court  and  authorized  to  assess  the 
amount  of  benefits  and  to  report  the  same  to 
the  court,  and  then  the  court  causes  notice 
to  be  given  to  every  person  and  gives  every 
person  a  fair  opportunity  to  contest  the 
amount,  and  even  to  call  for  a  Jury  trial  of 
the  amount 

In  Nebraska  the  statute  makes  the  county 
commissioners  a  drainage  board  and  author- 
izes them  to  make  assessments  without  no- 
tice, but  the  court  holds  that  on  such  an  as- 
sessment a  party  cannot  be  denied  the  right 
to  a  review  by  the  courts. 

In  23  N.  D.  373,  137  N.  W.  433.  ex-Judge 
Goss  wrote  a  37-page  opinion  on  the  drainage 
question,  and  concluded  that  the  validity  of 
the  statute  had  been  sustained  by  the  United 
Statos  Supreme  Court  But  the  case  was 
merely  an  appeal  from  a  decision  on  demur- 


rer, and  it  presented  no  qpestian  en  the  powr 
or  of  drain  commissioners  to  levy  a  floal  as- 
sessment witliout  notice,  or  to  act  as  Judges 
in  their  own  case.  And  the  Judges  of  this 
court  may  well  take  Judicial  notice  of  what 
is  knov^Ti  to  every  person  of  common  sense 
and  observation  in  drainage  cases,  that  a 
large  bulk  of  the  cost  is  composed  of  charges 
going  into  the  pocket  of  the  drainage  com- 
missioners' It  is  no  uncommon  thing  for 
them  to  meet  ten  minutes  on  a  day  and 
charge  up  for  a  day's  work,  and  to  allow 
their  attorney  a  fee  of  $1,000  as  a  retainer. 
That  was  the  retainer  in  the  Erickson  Case. 
In  this  case  we  must  realize  that  drain 
commissioners  act  under  a  statutory  power 
which  must  be  strictly  observed.  They  are 
not  judges;  they  have  no  Judicial  i>ower. 
The  statute  gives  them  no  power  to  expend 
$70,000  on  the  construction  of  a  drain  in  i^ 
foreign  country  and  to  charge  the  same 
against  land  in  this  state.  Tet  that  is  what 
they  have  done  in  this  case.  Hence,  as  this 
court  does  not  provide  for  a  fair  and  Just 
rating  and  adjustment  of  the  legal  diarges 
against  the  lands,  the  result  will  be  a  multi- 
plicily  of  suits,  because  every  landowner  will 
have  a  perfect  legal  right  to  oommence  and 
maintain  an  action  for  himself  to  abate  all 
Illegal  and  excessive  charges  against  his  own 
land  and  to  abate  any  assessment  in  excess 
of  actual  benefits  to  the  land.  Of  course^  so 
far  as  the  special  assessments  have  not  yet 
been  made  and  extended  against  any  lands, 
there  ia  nothing  in  the  decision  to  prevent 
the  some  from  being  limited  to  actual  bene- 
fits, so  as  to  avoid  needless  litigation. 


vmxj  et  sL  V.  onre  or  bismarcjk  et  ai. 

(Supreme  Court  of  North  I>akota.    May  10, 
1M7.) 

(Suttahua  ly  the  Court.) 

1,  Mdnicifai.  CowoBA.TioNa  ®=»293(1)— Pub- 
lic Improvement — Publication  of  Peopos- 
ALS  FOB  Work. 

Prior  to  the  lettitiK  of  a  contract  for  pav- 
ing,  the  city  oommianon  of  the  «ity  ct  BiaDnarek 
created  a  paving  district,  directed  the  city  engi- 
neer to  prepare  plans,  specifications,  and  esti- 
mates, approvM  the  same,  placed  them  on  file, 
and  paasied  a  resolution  detdaring  the  work  ne» 
essary^  tf  be  dona.  Immediately  thereafter,  the 
commisBion  published  the  resolution  of  neces- 
sity in  conformity  with  section  8T04,  Comp. 
Lews  1918,  in  the  official  newspaper  of  the  city, 
andeoncorrentfy  wttli  such  iMfcUoation  adver- 
tised under  section  S705,  Comp.  Laws  1913,  for 
bids  for  doing  the  work.  Held,  that  the  fore- 
eoing  proceedings  were  regular,  and  thnt  section 
3706  does  not  require  that  the  pablication  of  the 
proposals  for  wwrk  be  delayed  ontU  the  pnbUca- 
tioD  of  the  resolution  of  necessity  has  been  com- 
pletod. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  773.] 

2.  Municipal  Cobpoeationb  «=»444  —  Spe- 
cial A88Ka8KXRi>— Paomis. 

WhUe  it  is  the  duty  of  a  eity  eommission  to 
consider  protests  which  may  be  entered  against 
an  improvement  to  be  paid  for  by  special  assesa- 
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mtmi,  the  f  JKnre  to  consider  and  pass  upon  the 
aolficieney  aiid  validity  of  protests  of  owners 
of  less  ttcBm  the  majority  of  property  in  tlie  lm< 
provoment  district  at  the  next  re^siuar  meeting 
of  the  commission  after  the  expiration  of  the 
time  for  filing  protests  is  not  a  jnrisdictionai  de- 
fect, where  It  appear*  that  no  protests  were'  Bled 
within  Uie  statutoi7  period,  and  that  such  pro* 
testa  as  were  filed  prior  to  the  letting  of  the 
contract  were  investigated  and  reported  ■apon 
adversely  by  the  paTine  committee  of  the  city 
ctanmismon  consistin?  or  the  mtire  commlsedon. 
[Ed.  Note.^For  other  cases,  we  Municipal 
Corporations,  Cent.  Dig.  H  1064,  1060.] 

3.  MimioiPAi.  GoBPOiu.noNa  4=a389(l)— Pav- 
ing    COMVITSKK  —  MaUIAJSANCB     OW     CIIT 

ConnnssioN. 
Where  a  "dtlzens*  paving  committee"  co- 
o^ratea  with  the  lAtf  commission  In  the  selec- 
tion of  paving  material,  sndi  oo-operation  is  not 
to  be  viewed  with  suqticion;  and  where  prop- 
erty owners  within  a  paving  district,  following 
the  suggestion  of  a  citizenr  paving  committee 
that  sncb  owners  refrain  from  signing  petitions 
exptessLD^^  prefermce  for  material  pending  -an 
investigation  by  the  said  committee,  h^  their 
nonaction  leave  the  city  commission  with  full 
authority  to  select  paving  material,  held  that 
aoqnicacence  in  and  assent  to  such  oo-operation 
does  not  amount  to  malfeasance  op  the  part  of 
the  members  of  the  city  commission. 

[Ed.   Note.— Por  other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  {  868.] 

4.  MUNICIPAI-  COBPOEATIONS  «=»339(1)— PUB- 
UO  IMPBOVEMBNT  —  PoVITEBS  OF  ENQIN15EB  — 

PsKsmipnoN, 
Where  a  ptx^osed  contract  for  a  poblio  im- 
provement contains  dansee  delegating  to  the 
cit^r  engineer  powers  which  can  properly  be  ex- 
ercised only  by  the  city  commission,  it  is  prop- 
er to  assume  that  the  city  engineer  will  act  in 
oonformity  with  the  wishes  of  the  city^  oom- 
mismon  as  to  such  matters. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  EMg.  |  868.) 

5.  MnNicrpAL  Cobporations  i&=>336(1)— Fub- 
uo  iMPBovmnrNiv-PowBBB  of  Cnrr  Bnoi- 
mtanSftjawt. 

the  clauses  of  a  propooed  contract  for  pub- 
lic improvement  which  give  to  the  city  engineer 
the  supervisory  power  necessary  to  insure  sat- 
isbctory  compleaon  of  the  work  in  conformity 
with  the  plana  and  qpecificatlons  are  hdd  not  to 
violate  section  3708  of  the  Compiled  Iawb  of 
1013,  requiring  the  letting  of  such  contract  to 
the  lowest  responsible  bidder. 

[Ed.   Note.— For   other  cases,   see  Municipal 
Osrporations,  <Oeiit  Dig.  {  862.] 

6.  MmncTPii,  Cobpobations  «=»336{1)— Pav- 
ing DlSTMOT— PMSOMPTITM  ALTEBATTON  OF 
AMOVVT  or  WOBK. 

Where  a  proposed  ooatract  for  poblie  work 
contains  stipulations  under  which  the  quantity 
ot  work  is  subject  to  a  maximum  reduction  of 
Iff  1^  cent,  and  where  die  proposal  for  bids 
apeofies  amM^ndiBate  quantities  and  bidders  bid 
ap<»i  a  number  of-  items  of  material  and  work, 
and  the  contract  for  the  same  embodies  a  sched- 
ule ot  unit  prices,  held  that  the  permissive  al- 
tatation  in  quqntit}'  within  a  glvoi  maximam 
does  not  render  the  quantity  of  work  indefinite, 
and  does  not  eliminate  competition  in  bidding. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Otirponitiona,  Cent. 'Dig.  |  862.] 

7.  Cobporations  «=»642(1),  6ST(S)— FbKEidN 
OoKPOBAnom  —  Oaanmun    i«b     Pcbuo 

WOBK— Vj^JDlTT. 

Where  a  contract  was  let  to  a  corporation 
which  was  not  at  the  time  doing  business  wlthr 
in  the  stiite,  held  that  entering;  Into  such  con- 
tract was  not  a  doing; ot  basuusi  witliin  th» 


state  within  section  136  of  the  Constitution  and 
sections  52S8  and  6240,  Comp.  Laws  1913,  and 
that  such  contract  is  not  bivalidated  by  section ' 
5242  of  the  Compiled  Laws  of  1013 ;    held,  fur- 
ther,  that  work  will  not  be  prohibited  under 
such  contract  where  it  appears  that  the  corpora- 
tion compiled  with  the  statutory  requirements ' 
and  obtained  from  the  secretary  of  state  a  U-' 
cense  soon  after  the  contract  was  let. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  2520,  2521,  2537-2540.] 

Bobinson,  J.,  dissenting. 

Appeal  from  District  Court,  Burleigh  Coun- 
ty ;  W.  L.  Nuessle,  Judge. 

Action  for  Injunction  by  Oscar  H.  Will  and 
others  against  the  City  of  Bismarck,  In  Bur- 
leigh County,  State  of  North  Dakota,  A.  W. 
Lucas  and  others  constituting  the  Board  of 
Commissioners,  and  the  Ford  Paving  Com- 
pany. Judgment  for  defendants  and  plain- 
tiffs appeal.    Affirmed. 

F.  H.  Register,  of  Bismarck,  and  S.  B. 
EUswortb,  of  Jamestown,  for  ^pellants.  F. 
E.  MoCiirdy  and  C.  L.  Young,  both  of  Bis- 
marck, and  H.  B.  Spangler,  of  Cedar  Rapids. 
Iowa;  tor  respondents. 

BIRD2Fir«T^  J.    This  is  an  appeal  from  th') 
Judgment  of  the  district  court  of  the  Sixth 
Judicial  district,  dismissing  a  complaint  and 
denying  to  the  plaintiffs  the  r^ef  sought  In 
an  action  brought  to  enjoin  the  performance 
and  effect  a  cancellation  of  a  paving  con- 
tract entered  into  betweoi  the  city  of  Bis- 
marck and  the  Ford  Paving  Company,  for 
the  paving  of  certain  streets  in  paving  dis- 
trict No.  2  in  the  dty  of  Bismarck.    The  case 
is  here  for  trial  de  novo,  and  was  argued  on 
April  17th.    The  appellants  demand  a  review 
of  the  entire  case.     Most  of  the  facts  are 
contained  In  documentary  evidence  adduced 
at  the  trial,  and  there  is  very  little  dispute  as 
to  the  material  facts  involved,  although  there . 
is  sharp  conflict  in  the  contention  of  appel-- 
lants  and  resp<Hidents  as  to  the  legitimate  In- 
ferences to  be  drawn  from  some  of  the  facts 
established  and  as  to  the  oonclosions  of  law . 
based  thereon.     The  facts  may  be  briefly 
stated  as  follows:  During  the  summer  of  the , 
year  lOlO,  the  dty  of  Bismarck  undertook, 
a  paving  project  of  comparatirely  large  ex- 
tent   At  a  meeting  of  th*  dty  (XHumlsslon : 
held  on  June  26,  1016,  two  paving  districts- 
were  created  wlQiln  the  dty  limits  by  the. 
passage  of  resolutions.     The  work  covered 
by  the  contract  in  questlMi  was  to  be  done 
in  paving  district  No.  2,  which  included  a 
large  part  of  the  residential  sectlob  of  the  - 
dty. 

On  August  80  of  tbat  year  the  dty  ccmimla- 
slon  adopted  a  resolution  of  necessity  in  cOn- ' 
formlty  with  section  S704  ct  ttie  Compiled- 
liaws  of  1913.  At  the  ^ame  meeting  of  the ' 
commission  tiM  dty  auditor  was  dlveoted  to  ■ 
cause  proposals  for  tlte  paving  to  be  advertis-  ■ 
ed  In  the  oCKdal  newspaper,  which  adver- 
tisement was  published  as  directed,  appear-' 
tng  Ar  the  flnt  time  on  August  6, 1916.    The 
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resolution  of  necessity  was  published  concur- 
rently with  the  proposal  for  bids.  It  appears 
from  the  record  that  while  this  project  was 
being  discussed  a  petition  favorable  to  the 
proposition  was  signed  by  a  number  of  the 
citizens  and  property  owners.  Thereafter 
and  prior  to  the  5th  of  August,  1916,  com- 
munications were  addressed  to  the  members 
of  the  city  commission,  requesting  the  with- 
drawal from  the  petition  of  the  names  of  the 
the  signers  of  the  communications.  The 
language  adopted  by  those  desiring  to  with- 
draw their  names  is  as  follows: 

"We,  the  undersigned,  having  signed  a  peti- 
tion for  paving  in  the  city  of  Bismarck,  North 
E^kota,  which  petition  is  on  file  with  you,  do 
hereby  request  that  our  names  be  taken  from 
such  petition  filed  with  you  recently." 

To  the  above  communication  there  were 
129  signatures  attached.  Between  the  20th 
of  August  and  the  11th  of  September,  the  lat- 
ter date  being  the  date  of  the  letting  of  the 
contract,  there  were  approximately  163  pro- 
tests filed  with  the  city  auditor,  which  pro- 
testa  were  in  the  following  form: 

"I  am  the  present  owner  of  the  property  here- 
in descrilwd,  and  desire  to  protest  against  pav- 
ing in  front  of  same.  Any  former  request  in 
favor  of  paving  affecting  this  property  is  hereby 
withdrawn,  [A  description  of  the  property  fol- 
lowed.]" 

The  extent  to  which  these  withdrawals  and 
protests  were  considered  by  the  city  commis- 
sion will  appear  later  in  the  discussion  of 
the  legal  propositions  relied  upon  by  the  ap- 
pellants. On  August  29th  and  on  other  dates 
prior  to  September  11th,  there  was  published 
in  the  Bismarck  Tribune,  ttie  official  news- 
paper of  the  city  of  Bismardi,  a  "Notice  to 
Property  Owners,"  as  follows: 

"This  committee  believes  it  to  the  best  inters 
est  of  property  owners  that  the  selection  of  pav- 
ing material  he  deferred  until  this  committee 
in  conjunction  with  the  city  commission  paving 
committee,  can  investigate  the  merits  of  the  vari- 
ous kinds  of  paving  materials.  Therefore  we 
suggest  titat  should  property  owners  be  asked  to 
sign  petitions  for  pavmg  material,  that  they 
do  not  do  so  without  conferring  with  some  of 
the  members  of  this  committee." 

Ttiis  notice  was  signed  by  a  committee 
fii^Ung  Itself  the  "Oltizens'  Paving  Commit- 
tee." The  individual  names  of  seven  proml- 
neat  dtlzens  of  tlie  city  were  attached  to  the 
foregoing  notice.  It  appears  from  the  record 
that  the  citizens'  paving  committee  and  the 
paving  committee  of  the  city  commission  co- 
<^)erated  in  making  an  Investigation  of  the 
various  kinds  of  paving  materials  and  their 
adaptability  to  the  contemplated  improve- 
ment of  the  district  in  question.  To  this  end 
a  committee  visited  various  cities  and  at 
least  part  of  the  expense,  if  not  the  entire 
cost  of  the  joint  investigation,  was  paid  by 
the  dty  of  Bismarck.  No  petitions  of  proper- 
ty owners,  specifying  the  kind  of  material 
desired,  such  as  would  have  had  the  effect, 
undw  section  3704  of  the  (compiled  Iaws  of 
1913,  of  precluding  a  dioice  by  the  members 
of  the  dty  commissioo,  were  filed.  At  the 
meeting  of  the  commission  on  September 
lltb  a  committee  of  prtqterty  owners  appear- 


ed before  the  dty  oommlsslon  and  asked  an 
extension  of  time  for  a  period  of  6  days.  In 
whldi  to  permit  further  discussion  by  prop- 
erty owners  of  the  kind  of  paving  materials 
before  the  letting  of  the  contract  The  con- 
tract, however,  was  let  on  September  lltb, 
in  pursuance  of  the  notioe  to  bidders,  except 
that  the  amount  of  work  specified  In  the 
proposals  for  bids  was  decreased  to  the  ex- 
tent of  four  blocks  around  the  courthouse 
and  75  feet  west  of  Second  street. 

In  that  portion  of  the  spedflcatlons  whidh 
is  headed  "Notice  to  Bidders"  there  la  In- 
cluded a  proposed  contract  which  contains 
certain  provisions  relative  to  the  power  of 
the  dty  engineer  to  increase  or  decrease  the 
quantity  of  work  and  to  supervise  the  same. 
These  features  of  the  proposed  contract, 
which  were  drawn  into  question  by  the  ap- 
pellants, will  be  specifically  noted  later  on 
in  considering  the  validity  of  the  objections 
raised,  and  we  shall  also  note  and  consider 
In  that  connection  some  changes  from  the 
proposed  contract  which  were  made  in  the 
contract  as  actually  entered  Into.  At  the 
time  of  the  execution  of  the  contract  the 
Ford  Paving  Company  had  not  filed  with  the 
secretary  of  the  state  the  papers  provided  for 
by  sections  523»-^240  of  the  Compiled  Laws 
of  1913,  as  a  prerequisite  to  obtaining  a  li- 
cense to  do  business  In  the  state  of  North 
Dakota,  nor  had  any  such  license  been  issued. 
The  license,  however,  was  issued  later,  to  wit, 
on  October  18,  1916. 

[1-]  On  behalf  of  the  appellants  it  is  conteod- 
ed  that  the  contract  entered  into  in  the  cir- 
cumstances above  entered,  between  the  city 
of  Bismarck  and  the  Ford  Paving  Company, 
is  invalid:  First,  on  account  of  irregulari- 
ties, deficiencies,  and  malfeasance  in  the 
acts  of  the  dty  commission  leading  up  to  the 
letting  and  execution  of  the  contract;  sec- 
ond, that  the  contract  itself  is  irregular,  and 
for  this  reason  defective  and  void.  In  sped* 
fying  the  particulars  in  whldi  the  proceed- 
ings of  the  commission  were  Irregular,  the 
appellants  contend  that  the  notice  of  pr»- 
posals  for  bids  was  defective^  la  that  It  waa 
published  concurrently  with  the  resolution  of 
necessity,  and  was  not  published  for  the  req- 
uisite time  after  the  expiration  of  the  15 
days  wltUn  which  protests  against  the  pav- 
ing project  might  be  filed  by  property  own- 
ers. Section  8702  of  the  Compiled  Laws  of 
1013  gives  to  cities  the  power  to  create  pav- 
ing districts.  Section  3703  authorizes  the 
coundl  or  commission,  as  the  case  may  be,  to 
employ  an  engineer  to  prepare  plans  and  spe- 
dficatlons  for  snCb  wotk  and  to  make  an  e»- 
tlmate  of  Its  probable  cost,  and  requires  that 
these  plans  and  spedflcatioiuB  shall  be  ap- 
proved by  reselution.  Section  3704  provides 
that  after  the  plana,  qoedflcatlona,  and  es- 
timates shall  have  beoi  filed  In  the  oflSce  of 
the  dty  auditor  and  approved,  the  city  coun- 
cil shall,  by  resolution,  declare  such  work 
or  Improvement  necessary  to  be  done;  that 
Boch  resolution  Bball  refer  tatt^Hgentljr  to 
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fbe  plans,  8i>eclflcatloii8,  and  estimates,  and 
that  It  shall  be  published  twice,  once  In  each 
week  for  two  consecutive  weeks  In  the  offi- 
cial newspaper  of  the  city.  It  further  pro- 
vldes  that,  If  the  owners  of  a  majority  of  the 
property  liable  to  be  si)eclally  assessed — 
"shall  not,  within  fifteen  days  after  the  first 
pablicatlon  of  such  resolution.  fll«  with  the  dty 
auditor  a  written  protest  against  such  imiHrove- 
ment,  then  the  majority  of  sudi  owners  shall 
be  deemed  to  have  consented  thereto,"  and  that 
"at  the  next  resrnlar  meeting  of  the  city  coun- 
cil after  the  endration  of  the  time  for  filing 
Srotests,  •  •  •  the  council  shall  hear  and 
etennine  the  sufficiency  and  validity  of  such 
protests  and  if  two-thirds  of  the  council  riiall 
decide  that  BaA  protects  are  inmiffielent  or  not 
wdl  taken,  then  ate  city  council  shall  have  pow- 
er to  cause  such  im{Mrovement  to  be  made  and  to 
contract  therefor,  and  to  levy  and  collect  assess- 
ments therefor  as  hertinafter  provided,  and  all 
such  xfoA  shall  be  let  by  contract  to  tiie  re- 
sponsible bidder  whose  bid  is  the  lowest  there- 
for." 

The  remainder  of  the  section  deals  with 
matters  of  procedure  not  germane  to  our 
present  Inquiry,  but  in  passing  it  should  be 
noted  that  this  portion  of  the  section  touches 
upon  a  variety  of  subjects.  It  specifies  what 
the  procedure  shall  be  when  bids  shall  have 
been  opened ;  it  governs  the  matter  of  notice 
of  time  and  place  of  future  meetings  and 
gives  the  owners  of  the  majority  of  the 
property  the  right  to  petition  for  the  kind  of 
pavement  preferred  by  them.  The  first 
clause  of  section  3705  is  the  clause  from 
which  appellants  draw  their  principal  argu- 
ment in  this  connection.  It  reads  as  followa: 
"The  city  council  shall  then  (the  italics. are 
ours)  cause  proposals  for  said  work  to  be  ad- 
vertised for  in  the  official  paper  of  such  dty 
twice,"  etc. 

The  appellants  argue  that  it  is  the  evident 
purpose  of  the  two  sections  of  the  statute, 
when  read  together,  that  bids  for  the  work 
of  construction  shall  be  advertised  for  only 
after  the  time  for  filing  protests  has  expired. 
We  do  not  so  rea'd  the  statute.  It  Is  the  pur- 
pose of  the  sections  summarized  above  to 
provide  a  simple,  yet  ownprehenslve,  proce- 
dure to  be  followed  in  making  pablic  Im- 
provements of  the  chB meter  here  involved. 
Th*  rarious  steps  leading  up  to  the  letting 
of  the  contract  follow  In  orderly  succession 
from  ttie  first  creation  of  the  district.  Plans, 
spedflcatlons,  and  estimates  for  the  guid- 
ance of  fie  city  commission  and  the  property 
owners  are  first  required  to  be  placed  on  file. 
Next,  after  fVill  opportunity  to  Inspect  the 
plana  and  specifications  and  consider  the  es- 
timates, the  members  of  the  city  commission 
are  empowered  to  pass  a  tesOlittlon  of  ne- 
cessity. This  resolution  presumably  repre- 
sents their  official  juUgment,  acting  as  repre- 
sentatives of  the  electors  of  the  dty,  and  it 
is  required  to  be  published  for  the  informa- 
tion of  the  public  and  particularly  the  prop- 
erty owners  affected  by  thfe  contemplated  im- 
provement. The  statute  allows  IB  days  after 
the  first  pablicatlon  of  this  resolution  for  the 
filing  of  protests,  and  if,  within  that  time, 
the  owners  of  a  majority  ct  the  property 


later  to  be  specially  assessed  do  not  file  a 
written  protest,  the  majority  of  such  owners 
are  deemed  to  have  consented  thereto.  In 
other  words,  if  within  15  days  after  the  first 
publication  of  the  resolution  protests  to  be 
number  referred  to  are  not  flleSd,  the  neces- 
sity for  the  improvement  and  the  propriety 
of  making  the  same  is  deemed  to  have,  not 
only  the  official  sanction  of  the  dty  commis- 
sion bnt  the  consent  of  the  property  owners 
as  well. 

It  is  true  that  it  is  made  tbe  duty  of  the 
dty  commission  to  consider  the  protests  at 
the  next  meeting  of  the  city  council  after 
the  exjilration  of  the  period  for  filing  the 
same,  bnt  we  find  nothing  in  this  require- 
ment of  the  statute  which  makes  It  impera- 
tive that  consideration  shall  be  given  to  these 
protests  before  advertiatng  for  bids.  U, 
upon  a  consideration  of  the  protests,  they 
should  be  detennlned  to  be  sufildent  and 
valid,  the  only  consequence  of  such  deter- 
mination would  t>e  that  the  proposal  would 
be  dropped,  and  the  only  loss  on  the  part  of 
the  dty,  in  addition  to  the  ordinary  prelim- 
inary Costs,  would  be  the  cost  of  the  pabli- 
catlon of  the  advertisement  for  bids.  The 
purpose  of  the  advertisement  Is  to  secure 
competition  in  bidding  for  the  work,  an'd  cer- 
tainly this  purpose  is  well  served  whether 
tlie  advertisement  is  run  concurrently  with 
the  resolution  of  necessity  or  whether  tt  is 
later  published  by  Itself.  Indeed  we  can 
readUy  see  where  it  might  be  a  matter  of 
sMne  advantage  to  those  interested  in  a  con- 
templated public  improretnent  to  have  the 
advertis«nent  for  bids  run  concurrently  with 
the  pabUcation  of  the  resolution  of  neceatfty. 
Protests  might  well  be  founded  upon  an  an- 
ticipated excessive  cost,  an  element  which 
must  necessarily  remain  uncertain  until  the 
bids  are  opened.  Upon  opening  the  bfds  both 
the  objectors  and  the  dty  commission  would 
be  able  to  pass  upon  an  objection  of  this  sort 
more  Intelligently  than  would  be  the  case  if 
the  bids  could  not  be  received  or  even  adver- 
tised for  until  the  protests  had  been  deter- 
mined. EMrthermore  it  appears  to  us  from  a 
reading  of  the  foregoing  sections  of  the  stat- 
ute Itself  that  the  more  reasonable  Interpre- 
tation of  the  statutory  order  of  sequence  is 
the  creation  of  the  district,  the  ordering  of 
the  plans,  etc.,  the  passage  of  the  resolution, 
and  "then"  the  causing  of  proposals  to  be 
advertised  for,  and  that  the  word  "then"  as 
used  in  section  3706  has  no  reference  to  the 
publication  of  any  of  the  preliminary  pro- 
ceedings nor  to  the  determination  of  the  snf- 
fldency  of  protests  if  any  are  filed. 

[2]  Appellant  argaes  that  the  fallnro  of  the 
dty  commission,  if  they  did  so  fall,  to  con- 
sider evai  a  single  protest  legally  filed  would 
oust  them  of  jurisdiction  to  proceed  further 
with  the  improvement  In  this  we  cannot 
agree.  If  the  consideration  of  a  single  pro- 
test is  jurisdictional  to  the  extent  indicated. 
It  fellows  that  the  Improvement  could  not  be 
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made  wbera  tbere  was  a  aluxle  objector  un- 
less two-thirds  of  the  council  should  consider 
the  protest  Insufficient  In  other  words, 
whereas  a  majority  of  the  council  Is  author- 
ized to  proceed  with  a  work  of  public  im- 
provement, the  weight  of  a  single  objector 
added  to  the  minority  would  make  It  neces- 
sary for  two-thirds  of  the  council  to  ooncut 
in  (O'derlng  the  work  to  proceed.  The  more 
reasonable  Interpretation  of  the  statute  is 
that  where  the  owners  of  a  majority  of  the 
property  protest  ft  will  require  a  vote  of  two- 
thirds  of  the  council  to  determine  the  insuf- 
ficiency of  the  protests  and  to  proceed  with 
the  work.  It  is  nevertheless  the  duty  of  the 
city  commission  to  consider  and  weigh  every 
protest  that  Is  flldd  up  to  the  time  of  letting 
the  contract.  Had  the  statute  been  strictly 
and  literally  complied  with  in  the  case  at 
bar,  it  would  have  resulted  in  no  action  what- 
ever on  protests,  for  there  were  ^oae  placed 
on  file  within  the  15  days  alloyred  by  law. 
It  is  true  tliat  prior  to  the  passage  of  the 
resolution  of  necessity,  a  number  of  those 
who  had  formerly  petitioned  for  paving  had 
notified  the  dty  commission  that  they  de^ 
sired  to  withdraw  their  names,  but  such  with- 
drawals can  In  no  sense  be  considered  as  pro- 
tests. They  createQ  no  issue  rejecting  the 
paving,  nor  did  they  raise  any  question  titie 
"sufficiency"  or  "validity"  of  which  could  be 
determined  by  the  commission.- 

It  appears  in  the  case  at  bar,  however, 
that  there  not  only  were  no  protests  filed 
within  the  statutory  period,  but  that  such 
protests  as  were  filed  prior  to  the  letting  of 
tBe  contract,  counting  as  protesting  those 
who  merely  withdrew  their  names  from  the 
voluntary  petitions,  did  not  aggregate  60 
per  cent,  nor  even  40  per  cent.,  of  the  prop- 
erty, nor  did  the  dty  commission  altogether 
Ignore  them.  These  protests  were  considered 
by  the  paving  committee  of  the  city  commis- 
sion, coMisting  of  the  entire  comnUt-tion,  and 
their  conclusions  based  thereon,  after  an 
investigation  made  by  them,  were  reported 
to  the  commission  in  writing  at  the  meeting 
of  September  11th,  and  this  report  was  placed 
on  file.  This  amounted  to  an  adoption  of 
the  report  and  constituted  action  by  the  com- 
mission. Knopfl  V.  Gllsonite  Booflng  &  Pav- 
ing Co.,  92  Mo.  App.  279. 

[3]  It  is  next  contended  that  the  record 
discloses  concerted  action  on  the  part  of 
the  dtisens'  paving  committee  and  the  pav- 
ing committee  of  the  dty  commission  to  mis- 
lead the  property  owners  in  the  paving  dis- 
trict U>  such  an  extent  as  to  reader  improb- 
able the  exerdse  of  tbdr  right  to  sdect  the 
paving  material.  It  Is  urged  that  suffldent 
was  done  in  the  consummation  of  this  wrong- 
ful purpose  to  amount  to  malfeasance  on  the 
part  of  the  members  of  the  dty  commission, 
and  that  as  a  result  of  the  alleged  malfeas- 
ance they  became  wrongfully  possessed  of 
the  power  to  exercise  a  free  hand  In  the 
selection  of  the  paving  material.    In  support 


of  this  contentiOB  appellants  point  out  that 
the  city  was  required  to  pay  for  the  publlcai. 
tion  of  the  notice  published  at  the  Instance 
of  the  dtizens'  paving  committee,  that  the 
dty  reimbursed  the  members  of  thq  Joint 
investigating  committee  for  the  expenses  In- 
curred on  their  tour  of  inspection,  and  that 
no  t^portunlty  was  accorded  for  a  public 
expression  as  to- the  kind  of  pa-vlng  matorlal 
desired  after  the  return  of  the  committee 
and  before  the  letting  of  the  contract.  The 
fact  that  the  publication  of  the  notice  to 
property  owners  was  paid  for  by  the  dty  is 
not  a  strong  circumstance  tending  to  indicate 
a  previous  arrangement.  The  bill  for  pub- 
lication rendered  by  the  offldal  newspaper 
contains  13  items,  of  which  this  is  one.  In- 
asmuch as  the  bill  embraces  charges  for  a 
nnmber  of  items  in  connection  with  the  pav- 
ing project,  it  is  not  at  all  likely  that  the 
question  of  the  propriety  of  the  payment  of 
this  item  by  the  dty  would  arise.  Nor  is  the 
drcnmstance  that  the  expenses  of  the  Inves- 
tigation trip  were  paid  by  the  dty  a  suffl- 
dent  indication,  in  our  judgment,  that  the 
dty  commissioners  were  conspiring  -with  the 
dtlxens'  paving  committee  to  obtain  ihe  pow- 
er to  select  the  paving  material.  The  evi- 
dence that  the  dty  paid  the  expenses  of  all 
of  the  members  of  the  joint  Investigating 
committee,  and  particularly  the  nonofflclal 
members,  is  far  from  satisfactory.  The  only 
testimony  relating  to  this  subject  is  the  testi- 
mony of  the  dty  engineer,  whose  expenses. 
It  must  be  conceded,  were  properly  chargeable 
to  the  dty,  and  whether  or  not  he  Intended 
to  testify  that  the  dty  paid  the  expenses  of 
the  other  members  of  the  committee  depends 
upon  whether.  In  answering  a  question,  he 
understood  the  pronoun  "you"  to  have  been 
used  In  the  singular  or  plural  sense.  After 
having  been  asked  concerning  his  own  expens- 
es and  having  answered  to  the  effect  that  he 
and  the  other  members  of  the  committee  ad- 
vanced tbdr  own  expenses,  be  was  asked: 
"Q.  Did  yon  afterward  render  an  account  of 
them  to  the  dty  auditor?"  to  which  he  an- 
swered, "Tes,  dr."  And:  "Q.  7on  Were  re- 
imbursed by  the  city  for  the  expenses  of  that 
trip?"  to  which  he  answefred,  "Yes,  dr." 

The  bids  were  opened  at  the  meeting  of  the 
dty  commisdoners  held  on  August  28th,  and 
immediately  thereafter  notice  that  the  con- 
tract would  be  awarded  on  September  lltfa 
was  published  seven  times  In  the  offldal 
newspaper  of  the  dty.  The  joint  investigat- 
ing committee  returned  from  their  inspection 
tour  fully  a  week  before  the  date  for  the  let- 
ting of  the  contract  From  these  drcum- 
stances  it  la  apparent  that  any  property 
owners,  desiring  to  express  a  preference  for 
any  particular  kind  of  paving  material,  had 
fuU  opportunity  to  do  so.  The  notice  of  the 
dtizens'  paving  oommlttee  Itself  did  not  re- 
quest the  property  owners  to  retrain  from 
expressing  themselves,  but  only  apprized  the 
public  that  a  Joint  Investigation  would  be 
made,  and  suggested  that  property. owners  re- 
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fnrfnfrom  Signing  petltipns  vrtthotit  "first 
rohferrlng  wltft  some  oif  the  members  of  the 
citizens'  paving  commltt^.  In  view  of  the 
fact  that  the  statute  precludes  the  selection 
df  paving  material  by  the  dty  commission 
when  a  petition  signed  by  the  requisite  num- 
her  of  property  owners,  expressing  prefer- 
ence for  a  given  material,  la  filed,  the  course 
pursued  in  thla  Instance  commends  itself 
to  our  Judgment  as  being  but  a  reasonable 
method  of  making  ah  intelligent  Mlectlon. 
The  record.  In  «ut>  judgtn^Hit,  faUs  tar  short 
of  conveying  evidence  of  collusion,  anQlt  am- 
ply sustains  the  negative  findings  of  the  trial 
ooiut  on  this  anestlon. 

[i-l]  It  la  nest  contended  tba^  the  cootmct 
Is  invalid  by  reaeon  of  the  fact  tikat  the  pro- 
posed contract  which  is  pert  of  the  plans  and 
specifications  adopted  by  the  dty  oommlsalon 
and  described  in  the  proposal  for  bids  con- 
tadns  classes  delegating  to  the  city  engineer 
powers  which  could  properly  be  exercised 
only  by  the  dty  commission,  aqd  that  the 
same  www  ml»leadlng,  deceptive,  and  defi- 
cient to  auch  8  degree  as  to  violate  the  re- 
qnlrements  of  the  statute  tliat  work  should 
be  let  to  the  lowest  responsible  competitive 
bidder.  Section  3708  (tf  the  Compiled  Laws 
of  1913.  This  contention  is  based  upon  the 
clauses  in  the  proposed  contract  purporting 
to  delegate  to  the  engineer  the  power  (1) 
to  make  alterations  In  the  worlc  which  may 
Increase  or  diminish  Its  quantity  to  the  ex- 
tent of  15  per  cent. ;  (2)  to  direct  how  the 
work  shall  be  done;  (3)  to  require  the  con- 
tractor to  dismiss  Incompetent  workmen ;  (4) 
to  rcQuire  the  contractor  to  remove  such 
portions  of  the  work  as  may  be  deemed  nec- 
essary for  the  dlscoveny  of  improper  work- 
manship or  material,  and  to  replace  the 
same;  (5)  to  prevent  subletting;  (6)  to  re- 
ject materials;  (7)  to  notify  the  contractor 
that  If  within  5  days  be  shall  not  take 
such  steps  as  in  the  Judgment  of  the 
engineer  will  insure  satisfactory  completion 
of  the  work,  the  city  commission  may  de- 
clare the  ccmtract  null  and  void ;  aad  (S).  to 
reqaire  that  the  work  shall  be  completed  to 
the  entire  satisfaction  of  the  .engineer,  and 
that  his  Jndgment  shall  be  final  in  the  inter- 
pretation of  the  spedflcntions.  In  answer 
to  the  contention  that  the  proposed  contract 
was  one  involving  a  detegation  of  powers 
that  could  be  ezerdsed  only  by  the  city 
commission,  it  need  only  be  said  that  as  re- 
gards the  effect  upon  the  'bidding.  It  Is  fair 
to  assume  tbat  such  powers  as  were  osten- 
sibly delegated  to  the  dty  engineer  were  to 
be  exercised  by  blm  Only  as  an  agent  of  the 
dty.  The  engineer  Is  appointed  by  the  dty 
commission  and  Is  resiwnslble  to  the  commis- 
sion for  the  faithful  discharge  of  the  duties 
of  his  ofllce.  From  this  It  would  naturally 
be  assumed  that.  In  all  matters  Involving 
the  performance  of  th6  contract,  he  would  use 
his  own  Judgment  and  expert  knowledge  In 
die  Interest  of  the  dty>wbicb  employs  him, 


and  for  the  proper  guld'anfe  *f  the  members 
of  ttie  dty  commission  Vibo,  notwithstanding 
the  expressions  in  the  proposed  contract, 
would  be  expected  to  pass  final  Judgment 
upon  the  matters  ostensibly  delegated  to  the' 
dty  engineer.  So  far  as  the  contrador  Is 
concerned,  these  stipulations  mean  only  that 
he  sh^U  be  required  to  do;  the  work  under 
the  direction  and  to  the  reksonaWe  satisftic- 
tlon  of  the  Other  contracting  party,  the  dty 
of  Bismarck,  and  it  ts'only  fbr  purposes  of 
convenience  and  eflldency  that  the  officer  of 
the  dty.  In  whose  expert  knowledge  and 
Judgment  the  dty  reposes  confidence.  Is  named 
as  the  person  who  will  ad  for  It.  If,  In  thW 
connection,  powers  are  ostensibly  delegated 
to  .the  dty  engineer  which  In  reality  can  only 
be  exercised  by  the  dty  commission,  as,  for 
Instance,  the  power  to  determine  that  a  cer- 
tain blo^  shall  not  be  poved,  we  cannot  see 
wherein  the  attempted  delegation  operates 
to  ,  the  detriment  of  either  the  contractor 
or  the  dty.  The  reasonable  Interpretation 
of  such  a  provision  In  the  proposed  contract 
would  be  that  the  dty  reserves  the  right  to 
alter  the  quantity  of  the  work  to  be  done 
within  a  certain  maximum,  and  that  Its  di- 
rections will  be  carried  out  by  the  engineer. 
It  appears  that  the  parties  actually  placed 
this  Interpretation  upon  the  proposed  con- 
tract In  the  Instant  case,  for  at  the  meeting 
of  the  dty  commission  at  which  the  contra  rt 
was  let,  a  resolution  was  passed,  instructing 
the  engineer  not  to  increase  or  diminish  the 
work  except  under  the  dlredlon  of  the  board 
of  dty  commissioners,  and  a  provision  was 
inserted  In  the  contrart  to  the  effect  that 
alterations  In  the  work  might  be  directed  by 
the  dty  engineer  with  the  consent  of  the 
board  of  dty  commissioners  first  had. 

Neither  can  we  see  wherein  the  stipulations 
contained  in  the  proposed  contrart  would 
operate  to  prevent  competitive  bidding.  It 
is  true  that  a  contrador  who  might  antld- 
pate  favors  from  the  engineer  would  be  more 
apt  to  put  In  a  low  or  reasonable  bid  than 
would  one  who  had  no  reason  to  antldpate 
favorable  action  on  the  part  of  the  engineer. 
But  in  our  Judgment  this  is  a  matter  that 
cannot  be  considered  in  determining  the 
validity  of  the  proposal.  In  final  analysis 
this  argument  merely  amounts  to  the  sug- 
gestion that  antldpated  favoritism  la  like- 
ly  to  be  substituted  for  real  competition.  We 
do  not  see  wherein  the  criticized  portions  of 
the  proposed  contrart  contribute  to  the  probn- 
bflity  of  this  result.  It  Is  the  manifest  ob- 
ject of  these  provisions  to  give  the  trusted 
expert  of  the  dty,  In  dealing  with  the  con- 
tractor, ample  authority  to  safciruard  the 
public  Interests,  and  in  our  Judgment  such 
provisions  In  public  contracts  are  both  ex- 
pedient and  wise.  If  It  Is  impossible  to  In- 
sert and  give  effect  to  provisions  such  as 
those  in  question  without  destroying  the  op- 
portunity for  competitive  bidding,  what  prac- 
tical method  of  Insuring  the  faithful  perform- 
ance of  such  contracts  can  be  suggested  that 
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wUI  not  be  open  to  tlia  same  objection?  See 
8att  lAke  Clt7  ▼•  Smith,  104  Fed.  4S7.  48  a 
a  A.  637. 

As  to  the  BuggeBtlon  that  the  amotmt  ot 
work  to  be  done  was  Indefinite,  this  Is  whol- 
ly without  merit  TtM  pr(q>o8al8  for  bids 
advertised  specify  only  approximate  quanti- 
ties, and  the  bidders  bid  upon  a  schedule  of 
Items  of  material  and  work  In  sueh  a  way 
that  the  suooessfnl  bidder  was  bound  ac- 
cording to  a  schedule  of  unit  prices  for  the 
various  Items  of  work  to  be  done.  An  alter- 
ation In  quantity,  therefore,  either  of  excava- 
tion, filling,  grading  work,  r&«nforclng,  sur- 
facing, etc.,  reducing  the  quantity  of  any 
of  such  work  would  but  result  In  crediting 
the  district  with  the  price  determined  In  ad- 
vance, whereas  an  Increase  would  be  paid  for 
according  to  the  same  scbedula  TMls  meth- 
od operates  to  practical  advantage  In  deter- 
mining allowances  for  omlssl(»8  and  dalms 
for  extra  work.  It  Is  Idle  to  contend,  as  ap- 
pellants argue,  that  tmder  the  stipulation 
covering  increases  of  the  work  the  contractor 
might  be  required  to  pave  additional  streets 
not  embraced  In  the  plans  and  spedflcatlons, 
and  that  in  anticipation  of  such  possible  ob- 
ligations, contractors  would  refrain  from  giv- 
ing favorable  bids.  The  bidding  la  upon  the 
plans  and  spedflcatlons,  and  the  authority 
of  the  dty  commission  extends  only  to  the 
work  therein  embraced.  No  contractor  of 
any  experience  would  entertain  the  fears  sug- 
gested by  counsel.  In  passing  it  might  be 
suggested  that  provisions  of  the  character  un- 
der discussion  also  serve  to  protect  the  dty 
against  claims  for  loss  of  profits  where  the 
quantity  of  the  work  Is  decreased.  Walter 
V.  McClellan,  113  App.  Dlv.  295,  99  N.  T. 
Supp.  78-83. 

In  further  snpporta  of  the  contention  that 
the  contract  is  Invalid  the  appellants  call 
attention  to  the  provision  requiring  that  the 
work  shall  be  completed  to  the  "entire  satis- 
faction of  the  dty  engineer."  This  contract 
does  not  involve  a  matter  of  (esthetic  taste, 
and  would  be  considered  legally  performed 
when  the  work  was  done  in  accordance  with 
the  plans  and  spedflcatlons.  The  engineer 
could  not  prevent  a  recovery  of  the  compensa- 
tion by  caprldously  or  arbitrarily  withhold- 
ing his  approvaL  See  Gearty  v.  Mayor,  etc, 
of  New  York,  171  N.  T.  61,  63  N.  E.  804.  and 
cases  dted  therein;  also  Richison  et  al.  v. 
Mead,  11  S.  D.  6.39.  80  N.  W.  131 ;  Nolan  v. 
Whitney,  88  N.  Y.  648. 

tn  The  appellants  also  argue  that  the  con- 
tract is  invalidated  by  section  5242  of  the 
Compiled  Laws  of  1913  by  reason  of  the  fail- 
ure of  the  Ford  Paving  Company  to  obtain  a 
license  to  do  business  In  the  state  in  conform- 
ity with  section  136  of  the  Constitution  and 
sections  5238-^240  of  the  Compiled  Laws  of 
1913.  This  contention  is  wholly  without 
merit  It  is  not  shown  that  the  company 
was  doing  business  here  at  or  prior  to  the 
time  ol  entering  into  the  contract  In  question, 
and  It  appears  that  a  license  was  obtained  a 


little  mora  Vaaa  a  in<»th  after  tlie  oontzact 
was  made.  See  Beale  on  Foreign  Corpora- 
tions, I  204. 

The  foregoing  oi^nlon  comstders  all  the  ob- 
jections urged  by  the  learned  caanaA  for  the 
appeUantsL  Finding  that  the  objections  made 
are  legally  lnsn£9clent  to  warrant  the  relief 
sought  and  that  the  Judgment  of  the  trial 
court  Is  In  all  things  correct.  It  Is  afilrmed. 

OHRISTIANSON,  J.,  bdng  dtaqoaUlted, 
did  not  partidpate,  Hop.  J.  A.  OOFFBY  alb- 
ting  in  his  stead. 

ROBINSON,  X  (dissenting).  This  la  a 
timely  suit  to  annul  a  contract  for  the  pave- 
ment of  some  12  miles  of  streets  in  Northern 
Bismarck.  It  is  free  from  all  compllcatloDS 
of  estoppel  or  ladieS)  which  arise  when  par- 
ties commence  actions  after  the  oonstmcticm 
of  a  pavemeat  The  complaint  avers  that  the 
entire  cost  of  the. paving  will  be  groasly  in 
excess  of  any  posi^le  benefits  to  the  land 
and  lots,  and  that  is  a  fact  of  which  a  oonrt 
sitting  in  Bismarck  may  well  take  Jndldal 
notice.  In  drainage  district  No.  2,  wblcb  is 
the  northern  part  of  the  dty,  the  land  has  a 
gradual  slope  to  the  Missouri  rtver.  The 
natural  drainage  Is  ample  and  perfect  and 
the  soil  is  light  and  does  not  become  sticky 
like  the  soil  of  the  Red  River  Valley.  In 
winter  time  pavement  Is  of  no  nse  and  In 
summer  time  a  day  or  two  of  wind  and  sun- 
shine puts  the  streets  In  a  q>lendld  condition. 
And  K>  a  pavement  can  be  of  no  real  benefit 
only  during  the  few  days  of  the  spring  and 
autumn.  Tlien  It  does  appear  that  the  north- 
em  part  of  the  dty  is  largely  campoaed  of 
lowly  homes,  where  the  children  need  bread 
and  butter  and  dothlng  more  than  they  need 
a  pavement  for  a  few  days  of  the  year. 

The  purpose  of  the  statute  Is  to  anthwixe 
the  construction  of  a  pavement  only  In.  case 
of  neoe9»itv,  and  not  merely  at  the  pleasure 
Ol  the  dty  conunlsslonem,  and  they  may  not 
vest  themselves  with  authority  to  make  a 
pavement  and  to  put  mortgages  on  the  lands 
of  others  by  a  mode  reanAxMaa  of  neoesalty, 
when  In  truth  and  in  fact  tbere  Is  obvious 
no  necessity-  In  any  case,  before  the  dty 
coundl  are  authorised  to  construct  a  pave- 
ment there  must  be  some  apparent  necessity 
for  It  and  they  must  employ  an  engineer  to 
prepare  plans  and  spedflcaUons  diowlng  aQ 
(fte  detail*  of  the  work  to  be  done,  vMh  an  e«- 
timate  of  the  coat.  Then  they  must  pass  a 
resolution  declaring  the  wcwk  to  be  necea- 
»arv,  and  that  resolution  must  refer  to  the 
plans  and  spedflcatlons  and  the  eitimate  of 
the  cott,  and  It  must  be  pobUsbed  tor  two 
weeks.  But  the  resolution  of  necessity  in 
this  case  contains  nothing  in  reference  to  the 
estimate  of  cost ;  nothing  to  warn  the  people 
of  the  total  cost  of  the  pavement  or  to  call 
their  attention  to  the  importance  of  the  mat-> 
ter. 

In  regard  to  the  plans  and  spedflcaUons, 
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they  do  not  comply  with  the  statute,  and  they 
do  not  give  aU  the  details  of  the  work  to  be 
don&  They  do  not  give  the  worthing  details 
■o  as  to  make  It  possible  for  a  competent 
contractor  to  go  oot  and  do  the  work  without 
a  boss.  Under  the  statute  the  plans  and 
qpeclflcattons  shonld  have  been  as  full  and 
complete  as  the  plans  and  specifications  made 
by  an  aidiltect  for  the  building  (MT  a  house. 
With  plans  giving  all  the  details  of  the  work 
to  be  done  the  builder  or  contractor  mnst 
know  Just  what  to  do  and  how  to  flgnire  on 
the  woA  and  to  make  his  bid.  But  the  plans 
and  spedflcatlons  In  question  give  no  such 
data.    They  say  to  the  contractor: 

"Commence  and  do  the  paving  as  the  city  en- 
gineer may  direct  All  work  must  be  commenced 
at  sudi  times  and  in  audi  places  and  in  such 
nanntf  as  the  city  engineer  shall  direct  In  all 
things  yoo  mnst  impliatly  obey  the  engifkeer  and 
disdtaige  your  hdp  as  he  may  direct.  You  must 
remove  and  undo  your  work  as  he  may  direct 
He  may  dedare  the  contract  null  and  vM  and 
the  security  forfeited,  and  his  judgment  is  flnaL" 

Instead  of  working  plans  and  spedflcatlons 
under  which  the  contractor  might  go  on  and 
do  his  work  In  an  Independent  way,  the  same 
as  a  builder,  the  Idea  was  to  subject  him  to 
the  absolute  control  of  the  engineer  and  to 
give  the  engineer  4  per  cent,  or  $16,000,  for 
bossing  tlte  gammer  Job,  when  the  bossing  or 
supervision  should  not  exceed  $3,000.  A  pub- 
lic Job  should  be  done  without  graft,  and 
wUh  precisely  as  much  economy  as  a  private 
Job,  and  a  public  contractor  should  not  have 
to  charge  an  extra  10  per  cent,  for  putting 
himself  at  the  mercy  or  dictates  of  a  boss. 
Those  who  have  to  pay  the  cost  of  an  ex- 
tensive paving  should  be  fully  and  fairly 
consulted,  and  there  should  be  no  attempt  to 
rush  It  over  tbem  or  to  force  on  them  an 
eipenslve  and  needless  pavement  When 
pnblle  oflloers  undertake  to  act  under  a  stat- 
utory power  and  to  subject  the  property  of 
others  to  the  exi)en8e  of  an  extensive  paving 
system,  they  must  act  In  good  faith  and  fair- 
ness. Just  the  same  as  If  they  th^nselves  had 
to  pay  the  expense.  And  It  Is  their  duty  to 
consult  the  will  and  wishes  and  the  interests 
of  those  who  have  to  bear  the  expense,  and 
to  comply  strictly  with  all  the  requirements 
of  the  statute.  For  these  reasons,  the  Judg- 
ment of  the  district  court  should  be  reversed 
and  the  case  remanded  to  the  district  court 
to  enter  judgment  In  favor  of  the  plalntUFs, 
as  demanded  In  the  complaint 

The  above  opinion  was  written  and  given 
to  the  other  judges  a  month  ago,  and,  as  I 
then  understood,  it  was  the  opinion  of  most 
of  the  Judges,  but  now,  without  any  confer- 
ence 80  far  as  I  know,  they  sign  a  contrary 
oidnlon  of  12  pages,  and  this  long  opinion 
does  not  attempt  to  deal  with  the  real  merits 
of  the  case.  It  makes  no  attempt  to  refute 
my  concise  arguments,  and  it  makes  not  the 
least  reference  to  the  principal  points,  to 
wit: 

1.  Id  Nortlteni  Bismarck  nature  baa  paved 


the  streets  and  made  tliem  so  splendid  tbat 
an  artificial  pavement  would  be  of  no  pos- 
sible use,  and  after  a  rain  the  ground  dries 
up  quickly  and  becomes  about  as  hard  as  any 
pavement  The  expoise  of  keeping  up  a  nat- 
ural pavement  and  repaying  Is  not  half  as 
much  as  keeping  up  and  repairing  an  artifi- 
cial pavement  The  statute  does  not  au- 
thorize a  pavement  by  dty  commissioners, 
only  In  case  of  necessity.  City  commission- 
ers may  not  vest  themselves  with  authority 
to  mortgage  the  lands  and  lots  of  others  to 
pay  for  a  pavement,  by  a  mock  resolution  of 
necessity,  when  In  truth  and  In  fkct  there  Is 
obviously  no  necessity. 

In  most  of  drainage  district  No.  1,  and  la 
the  business  part  of  the  city,  a  pavement  Is 
all  right,  and  the  frontage  expense  wonld  not 
exceed  1  or  2  per  cent  on  the  value  of  the 
property.  But  In  Northern  Bismarck,  as  a 
rule,  the  froutage  exi)ense  would  be  equal  to 
60  or  100  per  cent  of  the  value  of  the  lots, 
and  In  many  cases  It  would  be  more  than 
twice  the  value  of  the  lots,  and  If  charged 
against  the  lots  It  would  confiscate  them. 

It  Is  true  tbat  according  to  law  no  special 
assessment  can  be  laid  against  any  lot  in  ex- 
cess of  the  actual  benefits  to  the  lot  In  a 
lot  whldi  is  60x150,  worth  $700,  the  cost  of  a 
pavement  at  $7  a  front  foot  is  $1,400,  or 
twice  the  value  of  the  lot  If  the  pavement 
would  not  add  more  than  |100  to  the  sale 
price  or  value  of  the  lot.  In  such  a  case  the 
special  assessment  would  be  limited  to  $100. 
And  who  Is  to  pay  the  balance  of  $1^00? 
The  statute  expressly  limits  the  amount  of 
any  special  assessment  to  the  special  bene- 
fits. Oomp.  Laws,  i  3726.  And  for  that  rea- 
son Judge  Chrlstlanson  was  not  disqualified 
by  reason  of  owning  a  lot  In  the  paving  dis- 
trict, and  he  should  not  have  refused  to  sit 
In  this  case.  Under  a  proper  construction  of 
the  law  and  a  proper  assessment  the  paving 
could  be  of  no  Injury  to  him  any  more  than 
to  any  other  property  holder  In  the  dty  of 
Bismarck. 

L'nder  the  conditions  presented  a  spednl 
assessment  imposed  on  the  people  against 
their  win  comes  near  to  being  an  outrage, 
and  It  mnst  lead  to  endless  litigation.  There 
will  be  suits  to  restrain  the  commissioners 
from  levying  any  assessment  In  excess  of  the 
actual  benefits  or  the  increased  value  of  each 
lot,  and  in  case  of  an  assessment,  in  excess 
of  actual  benefits  the  owner  of  each  lot  will 
have  a  right  to  maintain  a  suit  to  abate  and 
reduce  the  same  to  the  levd  of  benefits. 

2.  The  dty  commissioners  bad  no  power  or 
authority  to  contract  for  any  pavement  with- 
out first  making  and  publishing  a  resolution 
of  necessity,  with  an  estimate  of  the  cost. 
Comp.  Laws,  |  8704.  This,  they  fbiled  to  do. 
The  resolution  of  necessity  does  not  attempt 
to  state  any  facts  showing  a  necessity.  It 
does  not  refer  to  any  estimate  of  cost  or  In 
any  manner  refer  to  the  cost  It  contains 
not  &  word  about  the  cost    The  resolution 
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must  acfdare  tbe  ^otk  and  lmt)roremeiit  ne(f- 
essary.to'be  done,  and  It  must  refer  to  the 
specifldfltions  and  estimates  of  costs,  and  be 
publl&hed  pnce  In  ea<3ii  week  for  two  consecu- 
tive weeks  In  the  official  newspaper  of  the 
dty.  Comp.  Laws,  !  3703.  If  the  resolution 
as .  published  had  stated  that  the  pavement 
was  to  cost  nearly  $400,000,  with  engineer's 
fees  nearly  $16,000,  then  the  people  might 
have  waked  up  and  come  In  with  their  pro- 
tests. 

In  Illinois,  when  there  was  a  failure  1:6 
comply  with  the  statute  requiring  the  en- 
gineer's estimate  of  cost  to  be  made  a  part 
of  the  resolution,  the  proceeding  was  held 
vol^.  City  ol  Chicago  v.  Nodeck,  202  111.  257, 
67  N.  E.  3D;  Blckerdlke  v.  City  of  Chicago, 
203  m.  636,  68  N.  E.  161.  It  was  held  not 
sufilcient  to  state  merely  the  gross  amount 
of  the  estimate.  The  reasons  given  are  that 
the  estimate  is  not  merely  for  the  purpose  of 
enabling  the  board  to  act,  but  also  for  the 
benejit  and  protection  of  the  owners  of  prop- 
erty to  be  assessed.  The  items  which  entered 
into  the  improvements  and  the  cost  are  facts 
material  to  be  considered  by  the  property 
owner  in  determining  whether  he  will  con- 
sent to  or  oppose  the  improvement,  and  for 
his  protection  the  requirement  of  the  statute 
must  be  complied  with.  Indeed  the  author- 
ities are  uniform  in  holding  that  an  assess- 
ment for  the  cost  of  an  Improvement,  is  void 
if  the  city  falls  to  comply  with  the  essential 
requirements  of  the  act  under  which  it  pro- 
ceeds.   28  Cya  1107. 

The  plans  and  specifications  do  not  contain 
the  details  of  all  the  work  to  be  done,  with 
an  estimate  of  the  cost,  and  that  is  an  essen- 
tial requirement  of  the  statute.  Section  3703. 
It  is  a  document  of  46  very  large  pages  of 
small  print ;  it  is  in  a  cover  marked  "Speci- 
fication for  Paving."  With  the  exception  of 
part  of  the  three  first  pages  it  applies  as 
well  to  a  pavement  in  St.  Louis  or  Omaha 
as  to  a  pavement  in  Bismarck.  While  it 
contains  a  multitude  of  rules  in  regard  to 
the  formation  and  laying  the  several  different 
kinds  of  pavements,  it  does  not  specify  the 
manner  of  grading  the  streets  and  laying 
the  pavement  on  any  particular  street.  It  is 
a  general  book  treatise  on  the  manner  of 
forming  and  laying  of  the  different  kinds  of 
pavement,  and  it  .has  no  special  application 
to  a  pavement  in  any  particular  dty.  It 
contemplates  that  the  city  engineer  or  his 
deputy  shall  boss  the  work  from  the  begin- 
ning to  the  end  and  give  directions  for  the 
doing  of  everything.  It  does  not  contain  tlie 
working  details  of  the  work  to  be  done. 
These  are  jurisdictional  and  vital  points,  and 
they  have  not  been  fairly  argned  or  consid- 
ered. Hence  the  case  should  be  reargued  and 
reconsidered,  and  Judge  Cbriatlanson  should 
be  invited  to  act  with  the  conrt  and  assume 
the  duties  and  responsibilities  which  tti^  law 
imposes  on  him. 


STRINGER  V.  JBLSAAS  et  al. 


(Supreme  C!ottrt  of  North  Dakota.    May  8, 
1917.) 

(SvUalut  hti  the  Court.) 
L  Exemptions  <s=>149  —  Sam  oir  Exempt 

PbOPEBTT— EXEMPLABY  DAMAGES. 

When  in  d^ance  or  disregard  of  law  a  party 
levies  on  and  aiVm  property  known  to  be  exempt,- 
a  jury  may  award  exemplary  damages. 

[£d.  Note.— For  other  aases,  see  Exemptions, 
Cent  Dig.  i  179.] 

2.  Attaohmbnt  ®=>361  —  Wbongfdi,  Levt  — 

Abuse  of  Pbocebs. 
In  levying  on  property  under  an  attachment 
or  execntion,  a  person  is  bound  to  act  with  dne 
regard  for  the  rights  of  others,  and  to  refraio- 
from  abusing  the  process  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  U  1315-1318.] 

Bruce,  C  X,  dissenting. 

Appeal  from  District  Conrt,  Nelscm  Ooun> 
ty;  Cooley,  Judge. 

Action  of  conversion  by  M.  S.  Stringer 
against  J.  J,  Elsaas  and  A.  H.  Smart,  as 
Sheriff  of  Nelson  County,  N.  D.  Judgment 
for  plaintiff,  and  from  the  Judgment  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.    Affirmed. 

Frich  &  Kdly,  of  Lekota,  for  appellants. 
S.  O.  Skulason,  of  Lakota  (Ingman  Swinland* 
of  Lakota^  of  counsel),  for  respondent 

ROBINSON,  J.  The  plaintiff  saes  to  re- 
cover from  defendants  for  the  conversion 
of  personal  property  alleged  to  be  worth 
$612J50.  The  Jury  returned  a  verdict  in  fa- 
vor of  the  plaintiff  for  $550.  The  defendants 
appeal  from  the  judgment  and  from  an  or- 
der denying  a  motion  for  a  new  trial. 

It  oppears  that  under  a  writ  of  attachment 
and  a  judgment  against  the  plaintiff  for 
$355.75  the  defendants  levied  upon  and  sold 
all  of  pUtlntiffs  household  property,  which 
was  exempt  from  such  levy  and  sale.  The 
plaintiff  was  a  resident  of  the  state,  and  he 
duly  claimed  bis  exemptions. 

By  an  appraisal  made  under  the  dlrectioa 
of  the  sheriff,  the  property  was  valued  at 
$300.  At  a  forced  sale  on  execution  it 
brought  $366.75,  and  the  evidence  shows  It 
was  fairly  worth  about  $450.  Hence  It 
seems  the  jury  allowed  plaintiff  $100  as  ex- 
emplary damages.  The  case  was  fairly  tried, 
and  the  only  real  question  is  in  regard  to 
the  exemplary  damages.  By  statute  it  is 
provided  (section  7168): 

"The  detriment  caused  by  the  •  •  •  con- 
version of  personal  property  is  presumed  to  be : 

"1.  The  value  of  the  property  at  the  time  of 
the  conversion  with  the  interest  from  that  time. 
*    *    • 

"2.  A  fair  compensation  for  time  and  money 
properly  expended  in  pursuit  of  the  property. 

Section  7145: 

"In  any  action  for  the  breach  of  an  obligation 
not  arising  from  contract,  when  the  defendant 
has  been  guilty  of  oppression,  fraud  or  malice, 
actual  or  presumed,  the  jury,  in  addittoc  to  the 
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actnal  damages,  may  give  damaeta  for  thft  sake 
of  example  and  b;  way  of  punisolni;  ,the  defend- 
ant" 

[1, 21  In  this  case  the  defendants  and  their 
<K>unsel  knew,  or  ought  to  have  known,  that 
the  property  levied  on  was  exempt  The 
levy  and  sale  was  made  In  defiance  or  In 
disregard  of  the  law,  and  It  was  manifestly 
oppressive.  It  was  a  gross  abuse  of  the  i)ro- 
cess  of  the  law,  and  the  plaintiff  has  been 
made  a  very  considerable  expense  In  trying 
to  recover  the  value  of  his  exempt  property. 

tinder  our  statute  when  a  debtor  desires 
to  claim  exempt  property  by  valuation,  as 
per  section  7731,  then  as  per  section  7733,  he 
must  make  a  schedule  of  all  his  personal 
property  of  every  kind  and  deliver  the  same 
to  the  officer  having  the  attachment  The 
schedule  must  be  subscribed  and  sworn  to. 
Then,  If  there  Is  any  question  In  regard  to 
the  valuation  being  excessive,  or  U  the  prop- 
erty Is  la  excess  of  the  exemptions,  the  prop- 
erty must  be  appraised  at  the  aictual  value 
ot  the  several  articles,  and  the  valne  of 
each  article  must  be  set  down  &i  the  Inven- 
tory or  by  lots,  with  the  value  opposite  each 
article  or  set  of  articles,  and  from  the  ap- 
praisal so  made,  the  debtor,  his  agent  or 
attorney  may  select  property  to  the  amount 
exempt  When  the  total  valne  of  the  prop- 
erty Is  confessedly  less  than  the  ^exemption, 
then  the  appraisnnent  answers  no  purpose 
whatever;  It  becomes  an  Idle  act.  And  so  it 
was  In  this  case.  The  sheriff's  appraisal  or 
valuation  amounted  to  nothing,  because  there 
was  no  claim  that  the  total  valne  of  the 
property  was  In  excess  of  |500.  The  valua- 
tion might  have  been  put  at  $5  or  $600  with- 
out in  any  nianner  affecting  the  exemption 
claim.  The  purpose  of  snch  a  valuation  is 
merely  to  enable  the  debtor  to  select  prc4>er- 
ty  to  the  amount  of  his  exemptions,  and  not 
to  determine  Hie  value  of  the  proiterty  In  any 
subsequent  proceeding. 

In  an  action  for  the  wrongful  sale  and 
conversion  of  property  on  a  writ  of  execution 
no  court  has  ever  held  that  the  sheriff's  ap- 
praisal was  conclusive  evidence  of  the  value 
•of  the  property.  The  appraisal  Is  made  for 
the  sole  purpose  of  determining  the  exemp- 
tion right  and  it  can  be  given  no  force  or  ef- 
fect, only  so  far  as  It  bears  on  the  exemption 
'right 

Judgment  affirmed. 

BRUCE,  0.  3.  (dissenting).    This  Is  an  ap- 
-.peal  from  a  Judgment  for  damages  occaslon- 
•ed  by  the  alleged  unlawful  sale  of  exempt 
property. 

It  Is  first  alibied  that  the  proof  shows 
.  a  waiver  by  the  plaintiff  of  his  right  to  ex- 
-  emptlons,  and  that  the  court  erred  in  his 
instruction  that: 

"Yen  are  furtbier  instructed  that,  should  you 
find  from  a  fair  preponderance  ot  the  evidence 
in  this  case  that  the  plaintiff,  Stringer,  at  any 
time  before  the  sale  of  tills  property  upon  encu- 
tion,  to  wit,  on  the  12th  day  of  August,  1910, 
vaiced  Jds  claim  of  ezemptlona,  then  you  should 
.find  for  the  defendant.'' 


The-  evidence  shows  that  the  -plaintiff, 
Stringer,  made  a  claim  for  exemptions  on 
January  15,  1914.  On  January  28,  1914,  he 
wrote  to  the  defendant  as  follows: 

"How  much  of  that  furniture  do  yon  fellows 
want  and  what  pieces  do  you  want  to  satisfy 
your  claims?  I  will  not  let  the  range  go,  but  I 
will  let  asytlung  else  go  if  you  waat  to  be  re«< 
sonsble." 

It  also  shows  that  in  reply  to  this  letter 
the  defendant  Elsaas  wrote: 

"Will  say  that  we  are  wilUng  to  let  you  have 
the  range,  providing  you  give  us  bill  of  sale  on 
the  rest  of  yow  furniture." 

It  also  shows  that  no  bill  of  sale  was  giv- 
en, bnt  that  afterwards,  and  before  the  sale 
by  the  defendant  under  his  execution,  the 
plaintiff  made  a  redemand  for  the  goods. 
There  was  clearly  no  waiver  of  the  right  to 
the  exemption.  There  was  no  offer  to  re- 
linquish the  right  as  to  all  of  the  property, 
bat  to  the  range  only.  The  offer  was  that 
the  plaintiff  would  let  anything  go.  It  was 
not  that  he  would  let  everything  go.  The 
fact  that  the  words,  "If  you  want  to  be  rea- 
sonable," were  added  even  to  this  offer 
emphasizes  this  fact,  and  that  it  was  con- 
templated that  in  the  selection  of  the  goods 
and  in  their  valuation  reason  should  be 
shown.  Bven  as  to  this  offer  there  was  no 
acc^tance,  but  merely  a  counter  proposal. 
It  was  that  the  defendant  would  let  the 
plaintiff  keep  the  range,  provided  that  he 
gave  a  bill  of  sale  of  the  rest  of  the  fural- 
ture.  This  counter  offer  was  not  accepted, 
and  there  was  therefore  no  contract.  The 
redemand  of  the  goods  also,  and  the  reasser- 
tion  by  the  owner  of  the  claim  for  exemp- 
tiohs  before  the  sale  reasserted  the  right, 
and  must  have  made  it  clearly  apparent  lo 
the  defendant  that  the  exemption  was  still 
relied  upon. 

1  also  agree  with  respondent  that  where, 
in  defiance  and  disregard  of  law  a  party 
levies  on  and  sells  property  known  to  be 
exempt,  a  Jury  may  award  exemplary  dam- 
ages U  B.  C.  Ia  659;  section  7145,  a  L. 
1913. 

I  am  satisfied,  however,  that  the  trial 
court  erred  in  allowing  plaintiff  to  testify 
in  regard  to  the  value  of  the  goods  in  con- 
troversy, and  that  the  report  of  the  board 
of  appraisers  appointed  at  the  Instigation  of 
the  plaintiff  w:as  the  best  and  only  competent 
proof  of  the  fact 

Section  208  of  the  Constitution  merely 
provides  that  wholesome  laws  shall  be  passed 
"exempting  from  forced  sale  to  all  heads  of 
fttmllies  a  homestead,  the  value  of  whldi 
shall  be  limited  and  defined  by  law,  and  a 
reasonable  amount  of  personal  property ;  the 
kind  and  value  sh&li  be  fixed  by  law." 

Sections  7729  to  7743  of  the  Complied  Laws 
Of  1913  put  this  eonstltntlonal  provlston  Into 
op^atloh,  and  provide  for  the  nature,  ex- 
tent, and  mode  of  claiming  exemptione.  Ex- 
cept as  allowed  by  these  statutes,  no  exemp- 
tions exist.  Sections  7734  and  7735  of  the 
Oomplled  Laws  of  1913  provide  for  the  se- 
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lecUon  of  appraisers  when  a  claim  for  ex- 
emptions has  been  made,  and  prescribe  tbe 
daties  of  Bucb  appraisers  wben  chosoi  In 
tbe  manner  prescribed.  The  appraisers  most 
take  an  oath  "to  truthfully  and  honestly  ap- 
praise the  prt^jerty  of  the  debtor."  Tbe 
same  must  be  "appraised  at  tbe  actual  value 
of  the  several  artJcles,"  etc.  Section  7737 
requires  the  sheriff  or  other  officer  having 
any  process  of  levy  or  sale  to  make  return 
with  his  writ  or  warrant  of  any  inventory 
and  appraisement  of  any  such  exempted  per- 
sonal property.  The  evident  purpose  of 
these  enactments  Is  to  provide  a  speedy 
means  of  fixing  the  value  of  property  claimed 
as  exempt,  and  of  makli^;  a  permanent  offi- 
cial record  of  such  valuation.  Tbe  apprais- 
ers constitnte  a  quasi  judicial  body  and  act 
for  aU  parties.  One  of  them  is  Chosen  by 
the  owner,  another  by  the  creditor,  and  these 
two  sel«ct  a  third  person.  It  is  only  the  pro^ 
erty  which  Is  scheduled  by  the  debtor  and 
which  Is  appraised  by  tiiem  that  Is  exempt. 
Surely  no  creditor  could.  In  the  absence  of 
ftrand  or  palpable  mistake,  set  aside  their 
determination  and  afterwards  levy  on  the 
property  that  they  had  held  to  be  exempt 
and  as  coming  within  the  statutory  amount, 
on  tbe  ground  that  such  values  had  been  un- 
derestimated. Surely  such  a  determina- 
tion, in  the  absence  of  a  proper  proceeding 
to  set  it  aside,  should  be  conclusive  upon  the 
debtor.  Wood  v.  Bresnahan,  63  Mich.  614,  30 
N.  W.  206;  lievl  v.  Groves,  3  Ohio  Wkly. 
Law  Bull.  560,  7  Ohio  Dec.  (reprint)  508 ;  6 
Enc.  of  Ev.  529;  Barney  v.  Leeds,  54  N.  H. 
128;  Globe  Phosphate  Co.  v.  Plnson,  62  S.  O. 
185,  29  S.  B.  549. 

We  have  carefully  read  the  cases  cited  by 
counsel  for  respondent.  The  statement  In 
13  Enc.  of  Evidence,  567,  that: 

"The  value  at  the  time  of  asserting  the  right 
to  hold  it  as  exempt  or  at  the  time  of  trial  may 
be  shown" 

— ^Is.  based  entirely  upon  the  case  of  Roden 
▼.  Brown,  108  Ala.  324,  15  South.  698.  That 
case,  how«ver,  was  a  direct  contest  of  the 
claim  for  exemptions,  the  notice  of  the  con- 
test of  the  claim  being  "accepted  by  the  at- 
torneys of  the  debtor."  It  does  not  appear 
that  any  appraisement  had  been  had,  or  that 
any  appraisement  was  provided  for  by  the 
statutes  of  Alabama.  In  the  case  of  Lynd 
V.  Picket,  7  Minn.  184  (GIL  128),  82  Am.  Dec. 
79,  the  action  was  brought  for  an  illegal  levy 
on  property  especially  declared  by  the  stat- 
ute to  be  exempt,  and  no  question  of  ap- 
praisement or  value  as  a  basis  to  tbe  right 
of  exemption  was  involved.  I  do  not  at 
all  see  the  applicability  of  6  Bnc.  of  Evi- 
dence, 558. 

Tbe  other  cases  cited  by  counsel  for  re- 
spondent do  not  relate  to  claims  for  exemp- 
tions, bat  to  levies  by  attachment  merely, 
and  where  no  ancb  ri^it  was  claimed  or  in- 
volved, and  it  must  readily  be  seen  that  the 


situations  are  entirely  dtsslmlUir.  In  ths 
case  of  an  attachment,  where  no  claim  for 
exemptions  la  made,  the  appraisal  Is  merely 
directed  to  be  made  for  purposes  of  good 
faith  and  to  prevent  an  excessive  levy.  The 
owner  Is  not  the  moving  party  In  such  pro- 
ceedings, nor  does  even  the  creditor  base  any 
right  to  the  goods  or  to  tbe  lien  on  the  fact 
of  the  appraisement  or  on  their  value.  Sec- 
tion 7546  of  the  Compiled  Laws  of  1913, 
which  relates  to  attachments,  provides  for 
an  Inventory  by  the  sheriff  alone,  and  not 
by  any  board  of  appraisers  which  is  appoint- 
ed by  both  parties. 

In  the  case  of.  a  claim  for  exonptions,  the 
case  is  very  different  The  law  out  of  Ita 
grace  and  bounty  reserves  to  the  debtor  cer- 
tain property  to  a  certain  amount,  provided 
that  the  provisions  of  the  statutes  are  com- 
plied with.  Tbe  appraisers  are  appointed 
by  both  parties,  and  represent  both  parties. 
While  in  tbe  case  of  a  mere  attachment  the 
debtor  relies  on  his  right  to  the  property 
not  necessary  to  the  securing  of  the  debt  aa 
a  natural  and  fundamental  right,  in  the  case 
of  a  claim  for  exemptions  the  oonstitutlonal 
provision  Is  not  self-executing,  and  his  rights 
are  only  such  as  the  statutes  allow. 

Since  there  is  nothing  to  show  how  much 
of  the  verdict  was  for  exemplary  damages, 
and  how  much  was  basefd  on  tbe  value  of  the 
goods,  I  am  <tf  tbe  opinion  that  the  admis- 
sion of  the  evidence  was  prejudicial,  and 
that  the  Judgment  should  be  reversed  and  a 
new  trial  be  had. 


LBB  V.  GBEAT  NOBTHEAN  BT.  00.  * 

<No.  4140.) 

(Snpieme  Oourt  cl  South  Dakota.    June  26, 
1917.) 

1.  Master  and  Skbvant  «=9278(6)— Masikb's 

NeOLIGENCE— SDFnCIBNCY  or  EVIOKNOE. 

Plaintiff  railroad  employe's  testimony  that 
an  engine  valve  was  leaky,  etc.,  and  that  he  was 
scald^  by  hot  water  and  steam  suddenly  escap- 
ing doea  not  establish  defendant  railroad's  neg* 
ligenoe,  where  tlie  cause  of  the  escaping  steam 
and  water  is  unexplained. 

[Ed.  Not&— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  962.] 

2.  Masteb  and  Sebvant  <S=»265(8)— Ihjubt  to 

SEBVANT— BtJBDEN  OF  PBOOF. 

Plaintiff  employ^  has  the  burden  of  show* 
ing  that  defendant  employer's  negUceucs  prox« 
imately  caused  his  injury. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  879,  897.] 

3.  Mastbb  and  Sebivakt  «=>217(20)— Ikjubt 
TO  Sebvan-p— ASSUMPnOK  OP  KiBK. 

If  injury  from  escaping  steam  could  reason- 
ably be  anticipated  from  a  leaky  valve  in  a  rail- 
road engine,  plaintiff  emidoye  assumed  the  risk 
incident  to  such  defect  where  he  used  the  engine 
knowing  its  condition,  and  that  it  could  not  be 
remedi^  until  the  engine  reached  another  point 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  588.] 

Appeal    from    Circuit    Court    Minnehaha 
County;  Joseph  W.  Jones,  Judge. 


aVor  otlter  caM*  im  aama  topla  and  KBT-NDUBBR  la  all  K*7-Numb«rad  Dtgsita  and  IndWM 
*Rebearlng  denied  August  T,  ISU. 
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Action  bt  MarUn  IJee  acBlnBi:  tin  Oacmt 
Northem  Hallway  Company.  From  a  ivAg- 
ment  for  defendant  and  aA  order  denying 
new  trial,  plaintUT  appeals.    AflSrmed. 

Parllman  ft  Parllman,  of  Blonx  Falls,  for 
appellant  Alkens  ft  Jndge,  of  Slorix  Falls, 
for  respondent 

POLLEJT.  3.  This  action  U  bronght  for  tbe 
recovery  of  damages  for  a  personal  Injury 
alleged  to  have  resulted  from  the  negligence 
of  the  defendant  When  plaintiff  rested  his 
case,  the  trial  court  directed  a  verdict  for  the 
defendant,  and,  from  the  Judgment  entered 
thereon  and  an  order  denying  a  new  trial, 
platntUt  prosecutes  this  appeal 

The  grounds  upon  which  the  court  directed 
the  verdict  against  plaintiff,  as  stated  In  de- 
fendant's motion,  are  that  there  is  no  proof 
of  actionable  negligence  on  the  part  of  the 
defendant,  and  that  plaintiff  had  assumed  the 
risk  incident  to  his  employment 

Plaintiff  testified  that  at  the  time  of  the 
accident  causing  the  injury  complained  of  he 
was  working  for  the  defendant  as  a  helper  in 
defendant's  roundhouse  at  Garretson ;  that  it 
was  his  duty  to  run  engines  into  the  round- 
house as  they  came  In  from  the  road  and  to 
coal  and  fire  them  up  and  get  them  ready  to 
go  out  again ;  that  on  the  evening  of  the  ac- 
cident he  was  getting  a  certain  engine  ready 
to  go  out  on  its  run,  and,  while  passing  along 
tiie  left  side  of  said  engine  in  the  perform- 
ance of  his  said  duty,  the  blowout  pipe  on 
tliat  side  of  the  engine,  suddenly  and  with- 
out warning,  emitted  a  large  volume  of  hot 
water  and  steam  which  scalded  plalntUTs 
leg,  thereby  causing  a  severe  and  possibly 
permanent  injury.  He  further  testified  that 
in  the  morning  before  the  accident  he  had 
discovered  that  the  flues  and  blowpipe  of  this 
engine  were  botti  leaking,  and  that  he  report- 
ed such  fact  to  his  foreman;  that  the  fore- 
man told  plaintiff  to  try  and  draw  up  the 
valve  so  it  would  not  leak  away  all  the  wa' 
ter;  that  be  (plaintiff)  did  try  to  draw  up  the 
valve,  but  that  he  could  not  stop  the  leak,  and 
left  It  In  the  same  condition  that  it  was  be- 
fore he  made  the  attempt,  which  fact  he  re- 
ported to  the  foreman ;  that  the  foreman  said 
he  was  going  to  have  It  repaired  when  It  went 
to  Sioux  Olty.  There  was  no  master  mechanic 
nor  any  repair  facilities  ait  Qtcmlaoa  at  that 
time.  Plaintifl  farther  testified  that  he  had 
passed  the  blowout  pipe  several  times  wbUe 
he  was  getting  up  steam  and  working  about 
the  engine;  that  he  did  not  know  there  was 
danger  of  a  blowout,  and  that  the  foreman 
did  not  tell  him  there  was  danger  of  a  blow- 
out; that  at  the  time  of  the  accident  he  had 
on  between  SO  and  100  pounds  of  steam ;  and 
that  the  more  steam  there  was  on  the  more 
the  blowpipe  leaked. 

[t-3]  Defendant  having  moved  for  a  dinct- 
ed    verdict    the    testimony    on    behalf    of 


plaintiff  must  be  taken  as  tra&  But;  ad- 
mitting the  fticts  to  t>e  as  Claimed  by  him, 
Bo  actionable  negligence  on  the  part  of  the 
defendant  is  shown.  The  fact  that  the  valve 
<Mi  the  Uowout  pipe  was  in  a  leaky  condition 
in  no  manner  explains  how  the  valve  came  to 
be  open  for  a  single  Instant  Just  at  that  par- 
ticular time.  There  Is  nothing  in  the  evidence 
that  tends  to  show  any  cause  for  the  out- 
burst of  hot  water  and  steam.  It  is  not  a 
case  where  the  mere  fact  of  the  acddent 
Implies  negligence  on  the  part  of  the  em- 
ployer. The  burden  la  upon  plaintiff  to  show 
that  the  defendant  had  been  negligent  in 
some  manner  and  that  such  negligence  was 
the  proximate  cause  of  the  injury.  This  he 
has  wholly  failed  to  do.  The  defect  com- 
plained of  was  not  of  such  a  nature  that  in- 
Jury  could  reasonably  be  anticipated  from 
the  continued  use  of  the  engine,  and.  If  it  had 
been  of  such  a  nature,  the  plaintiff,  by  the 
continued  use  of  the  engine,  assumed  the 
risk  incident  to  the  defect  While  the  fore- 
man may  have  promised  to  have  the  engine 
repaired,  plaintiff  knew  that  it  could  not  be 
repaired  until  It  reached  Sioux  City.  There- 
fore the  assumption  of  the  risk  of  a  known 
defect  did  not  shift  from  plaintiff  to  defend- 
ant until  such  time  as  the  engine  could  be 
taken  to  the  place  where  such  repair  coulft 
be  made. 

No  actionable  negligence  on  the  part  of  the 
defendant  appearing  from  the  testimony^ 
Uiere  was  nothing  for  the  trial  court  to  do 
but  to  direct  a  verdict  for  the  defendant, 
and  the  Judgment  and  order  appealed  from 
are  affirmed. 


STATE  v.  OBAGO.    (No.  -40S4.) 

(Supreme  Court  of  South  Dakota.    June  26. 
1»17.) 

1.  Ceiminal    Law    <8=»1129(3)— Appeal— As- 

SIONMENr  OF  ESSOB. 

A  specification  that  tlie  evidence  regarding 
the  laiceuy  of  hoises  was  whcdly  circamBtantial, 
and  that  accused's  guilt  must  be  estaUidied 
from  fact  that  he  had  one  horse  in  his  possession 
which  was  reasonably  explained  by  aim,  held 
sufficient  to  justify  a  review  of  tlie  evideoee. 

[Bd.  Note.— For  other  cases,  tee  Crimihal 
Law,  Cent  Dig.  H  2867,  2958.] 

2.  Labcknt  «=>64(1)  —  ScmontNCT  or  Bvi- 

DBNCK. 

Evidence  that  accused  had  one  of  two  horses 
he  was  charged  with  stealing  in  his  possession 
for  nboQt  S6  hours  some  four  months  after  the 
alleged  theft  for  the  claimed  purpose  of  secur- 
ing an  advertised  reward,  which,  however,  re- 
lated to  another  animal,  held  not  to  sustain  a 
larceny  conviction. 

TEi.  Note.— -For  other  cases,  see  Larcoiy, 
Cent  Dig.  {$  170,  178.] 

Appeal  from  Circuit  Oouit,  Butte  County; 
James  McNenny,  Judge. 

Charley  Crago  was  convicted  of  larceny, 
and  appeals.   Beversed. 


As»ror  fbtr  euM  iM  Mm*  topic  and  KBT-NOUBER  U  all  Kw-Mumbared  Dtsnta  and  ladczM 
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L.  If.  SUa^ns,  of  Belle  Foni^e,  WfA  Kel- 
lar^  Stanley,  of  l^ead,  for  appellant.  Clar- 
ence C5.  Oaldwell,  Atty.  Gen.,  Byron  S.  Payne, 
Asst  Atty.  Gen.,  and  J.  W,  Malvln,  State's 
Atty.,  of  Belle  Fourche,  for  the  State. 

SMITH,  J.  t1]  Appellant  was  convicted  of 
the  larceny  of  a  horse  In  Butte  county,  and 
assigns  as  error  Insufficiency  of  the  evidence. 
Other  errors  are  assigned,  but  we  deem  it  un- 
necessary to  Consider  them.  Respondent  con- 
tends that  the  specifications  of  Insufficiency 
are  not  sudi  as  to  warrant  a  review  of  the 
evidence.  The  spedflcatJon  in  substance  is 
that  the  evidence  is  wholly  drcumstantial, 
and  that  the  guilt  of  the  accused,  if  estab- 
lished, must  be  Inferred  from  the  fact  that 
he  had  the  horse  in  his  possession  at  a  time 
some  four  months  subsequent  to  the  date  of 
the  alleged  larceny,  and  that  such  possession 
was  reasonably  explained  by  defendant. 
AViblle  not  as  full  and  complete  as  it  might 
have  been  made,  we  deem  the  assignment  aof- 
ficient  to  Justify  a  review  of  the  evidence. 

[2]  The  indictment  charges  the  larceny  in 
Butte  county  of  one  bay  gelding,  three  years 
old,  and  one  iron  grey  gelding,  two  years  old, 
all  the  property  of  John  Seymour.  The  evi- 
dence showed  that  the  two  horses  vifltb  sev- 
eral others  belonging  to  Seymour,  were  In  a 
fenced  pasture  adjacent  to  Seymour's  dwell- 
ing house;  the  pasture  was  fenced  with  two 
wires  tied  on  the  posts  with  balling  wire; 
posts  two  or  three  rods  apart;  intervening 
wires  supported  by  two  or  three  stakes;  the 
horses  were  missed  on  the  morning  of  Ma;; 
19th;  the  fence  was  found  to  be  down  in 
two  places  near  the  northeast  comer  of  the 
pasture,  about  a  quarter  of  a  mile  from  the 
house;  the  horses  had  been  turned  into  the 
pasture  abotit  the  Ist  of  April;  there  was  a 
gate  between  the  bam  and  the  pasture  whldi 
was  generally  left  open  so  that  the  horses 
could  get  Into  the  barnyard  and  drink  where 
there  was  a  pond.  The  evening  of  May  19th 
the  gate  was  closed  to  ezdude  the  horses 
from  the  bam  and  the  yard  about  the  house; 
it  was  drizzling  rain,  which  turned  into  snow 
toward  morning,  and  was  pretty  cold.  In  the 
morning  the  two  horseEr  were  missed,  but  the 
others  were  still  in  the  pasture;  there  were 
no  horses'  tracks  or  other  tracks  on  the  snow 
at  the  places  where  the  fence  was  down;  the 
ground  was  sticky;  the  stakes  on  the  fence 
were  pulled  out,  laying  slanting  on  the 
ground;  Ole  Wang,  Seymour's  son-in-law, 
started  out  to  hunt  the  missing  horses;  went 
about  in  small  circles,  looking  for  tracks,  and 
then  went  east  and  southeast  about  10  miles, 
and  afterwards  north  about  4^  mUes.  The 
horses  were  not  seen  antil  September  8th, 
when  they  were  found  in  the  pasture  of  one 
Dorsett  in  Lawrence  county,  altout  30  miles 
south  of  Seymour's  place,  which  was  In  Butte 
oonnty.  Dorsett  testified  that  he  found  four 
stray  horses  in  his  pasture,  trMch  was  near 
the  -dwelling  kouae  of  defendant* a  father. 


Tbe  accused,  tbea  reo&itly' Jolarrlaa,  was  liv- 
ing: at  his  father's  house.  IMnrsett  testified 
that  the  horses  fotmdla  his  pastare  wer4  tw« 
sorrels,  a  black  and  a  hay;  that  be  did  not 
see  a  grey  gelding  in  that  nielgbborbood,  and 
that  no  such  horse  was  la  the  pasture;  that 
the  accused  came  over  and  dalmed  three  of 
the  horses,  but  did  not  dalm  the  bay  horse. 
Mrs.  Dorsett  testifle4  that  on.  the  morning 
of  September  6th  she  saw  the  iaccused  and  a 
companion  passing  close  to  their  house,  each 
riding  a  horse  and  leading  a  third;  could 
not  describe  the  horses  they  rode,  but  the 
one  led  was  a  little  black  horse.  One  John 
A.  True  testified  that  he  got  the  bay  gelding 
which '  Seymour  lost  out  of  Dorsett's  pa&ture 
and  turned  it  over  to  Mr.  Seymour.  There 
Is  no  evidence  whatever  that  it  was  ever  In 
the  possession  of  the  accused. 

One  Llndley  testified  that  be  lived  about 
a  mUe  from  the  Orago  ranch;  that  he  had  a 
talk  with  Charley  Crago  in  reference  to  a 
two  year  old  iron  grey  gelding;  that  this 
Iron  grey  geldlhg  had  been  runniii^  out  for 
some  time  with  his  stock  on  his  unfenced 
land,  and  had  followed  a  couple  of  mares  and 
colts  into  his  pasture  adjoining  this  land; 
that  defendant  Crago  came  to  him  and  told 
him  that  he  had  taken  the  grey  gelding  out 
of  the  pasture,  and  had  taken  him  home;  that 
he  had  bought  him  of  one  McQulgan;  that 
he  bought  three  at  the  same  time;  that  he 
thought  the  horse  was  doing  no  damage  or 
he  would  have  taken  him  up  sooner.  The  wit- 
ness told  Crago  that  the  horse  had  no  brand, 
and  he  did  not  know  whose  it  waa,  but 
thought  possibly  it  was  Jim  Murray's;  that 
the  accused  said  the  horse,  had  something 
of  a  hair  brand  on  him,  and  the  witness  told 
him  it  was  all  right  if  the  horse  was  hia 
This  conversation  occurred  near  the  1st  of 
September.  This  witness  also  testified  that 
the  grey  gelding  had  been  in  the  lane  near 
his  pasture  for  about  a  month  or  more;  that 
after  this  conversation  he  saw  the  horse  in 
Crago's  pasture,  probiU)ly  six  days;  that  the 
horse  had  not  been  in  Crago's  pasture  be- 
fore the  time  of  the  conversation,  but  had 
been  rannlng  in  the  lane.  The  accused  testi- 
fied that  he  was  bom  on  his  father's  ranch 
and  had  lived  there  all  hla  life;  was  22  years 
old,  and  was  nutrried  In  September;  that  he 
never  told  Undley  he  was  the  owner  of  the 
grey  gelding ;  that  if  anything  'was  said 
about  the  ownership  of  the  grey  colt,  it  was 
that  he  thought  he  knew  who  the  owner  was; 
that  it  was  a  colt  that  had  been  advertised  by 
a  man,  Joe  Spangler;  that  he  had  heard  that 
Spangler  had  advertised  a  grey  colt;  that 
Cecil  Gomow  told  him  that  Spangler  had 
lost  a  grey  colt,  and  that  a  reward  was  offer- 
ed for  It;  that  the  accused  had  seen  the  grey 
colt  running  in  the  road  near  Llndley's,  with 
liindley's  horses;  that  after  Curnow  told  him 
about  the  grrey  colt  being  advertised,  he  went 
over  ai^  looked  la  the  road  for  the  colt;  that 
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It  was  not'aiei^/  Mt' "mttr^lit  biialey'i  pM- 
toT«,  and 'be  took  It '6ttt' add' took  ft  home, 
tad  put  It  Is  his  hb»e  «on«3;  that  the  ad- 
l>ertlsemeiit  A>^  the  lo^t'oolt  ^t^ab  at  H«tcel*8, 
written- on  'tRebam  doiorf  that  he  -went  over 
to  R^BeVs'tSie  next  dayand  retld'thtt  adveN 
tlsement  fttja  found  that  It  was  a  bay  eolt 
and  not  a  'grey  colt  that  was  lost,  and  then 
went  back  home  and  turned  this  grey  eolt 
<Sut  on  the  road. 

In  thilsl  cbiinectldn  It;  may  be  noted  that 
jHiomas  R.  Armstrong,  oh^  of  the  state's  wit- 
nesses', testified  that  he  Was  acquainted  with 
Undley,  and  that  about  the  1st  of  September 
he  found  the  Iron  grey  gelding  outdde  near 
I4ndley's  pasture,  and  took  it  up,  and  later 
turned  it  OTer  to  Mr.  Seymour.  The  accused 
also  testified  that  if  anything  was  said  to 
LIndley  about  purchasing  horses  from  Me- 
Qnigan,  it  was  that  he  told  him  be  had  got- 
ten a  black  team  from  McQuigan;  that  he 
still  had  the  team.  He  ^iso  testified  that  he 
bad  never  seen  the  grey  gelding  since  he  turn- 
ed it  into  the  main  Iraveled  road,  after  he 
had  found  It  was  not  the  one  Spangier  had 
lost;  that  the  horse  was  only  in  their  pas- 
ture two  nights  and  one  whole  day;  that  he 
took  the  colt  from  lindley's  pasture  one  af- 
ternoon, and  the  next  day  went  over  to  lind- 
ley's  and  told. him  about  taking  it,  and  then 
went  over  to  Hetzel's  to  see  the  advertise- 
ment. Spangier  testified  to  having  put  the 
advertisement  on  the  door  at  Hetzel's,  and 
offering  a  reward.  Cecil  Cumow  testified 
that  be  remembered  telling  Crago  about  the 
horse  wlilch  was  advertised  by  Spangier  on 
the  bam  door,  but  did  not  remember  what 
description  he  gave  him  of  the  horse.  The 
testimony  of  these  witnesses  substantially 
covers  every  particle  of  evidence  in  the  rec- 
ord connecting  accused  with  possession  .  of 
the  alleged  stolen  property.  A  number  of 
witnesses  who  had  known  the  accused  since 
his  boyhood  testified  to  lils  good  reputation 
in  the  community  where  he  lived,  and  no  at- 
tempt was  made  by  the  state  to  rebiit  this 
evidence.  We  are  satisfied  that  the  evidence 
Is'  wholly  insufficient  to  sustain  the  verdict 
of  the  Jury. 

The  order  and  Judgment  of  the  trial  court 
are  reversed. 


SWENSON  et  aL  V.  SPLIT  ROCK  CIVIL  TP. 
rt  al.    (Mo.  4108.) 


(Supreme  Court  of  South  Dakota. 
1917.) 


June  26, 


1.  Towns  «=s>61— Taxpateb's  Action  — Re- 

STJJAININO    UNAUTUOBIZEU    UsE    OF    PUBLIC 

'  Money. 

A  taxpayer  may  restrain  the  uo&uthorized 
expenditure  of  pijblic  mooey. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  §104.]  ..        ..       • 


.  3I]98-rLo««^j»9  .or  HlOEWAr. 

'  Jn  tajcpayer's .  action  to  restrain  tovpsbip, 
officials  fftjm  expending  money  for  establishing 
WgHwayg  along  section  lines 'aS 'shown  t^a  re^ 
aurrsy,  the  other  landowners  should  be  made  paif- 
ties  iu>vn  ^defeodants'  request  in  order  that  thet 
true  location  of  the  section  lines  may  be  estab- 
lished in  a  manner  binding  upon  all  Interesteo 
parties. 

[Bd.  No>te.~V!(»h««h«r  eases,  ■ee'!IN>wn8/<lenl/: 
Dig.  §104.] 

&  TbwIUS  :«B»0]r-^^XFATEB'8    AcmeN— PAS- 
TIES—fflSTABUBKHENT  or  BioHWATS< 
OBly  the  owners  of  such  lands  need  be  JMued, 

and  lienholders  are  not  necessary  parties, 
[tid.  Note.— For  other  cases,  see  Towns,  Cent. 

Dig.  i  IW.]  ■ 

Appeal  £rom  Circuit  Court,  Minnehaha 
County ;  Joseph  W.  Jones,  Judg& 

Action  by  Sever  M.  Swenson  and  others 
against  the  Split  Rock  Civil  Township,  and 
others.  From  an  order  refusing  a  request 
that  certain  landowners  be  made  parties,  the 
defendants  appeaL     Reversed. 

Boyce,  Warren  &  ralrbank,  of  Sioux  Falls, 
forapp^ants.     - 

WHITINQ,  J.  TbiB  action  involves  a  de- 
termination of  the -location  of  the  section 
Uaes  in  the  north  half  of  Split  Rodi  township, 
Minnehaha  county,  S.  O.  It  seems  that  for 
years  there  has  been  a  dispute  among  the 
owners  of  land  In  said  territory  concerning 
the  true  location  of  the  section  and  quarter 
section  lines;  some  of  the  owners  dalndng 
that  the  true  lines  as  marked  by  the  orig- 
inal goveimnent '  comers  were,  In  almost  ev- 
ery instance,  in  accord  with  the  lines  of  trav- 
el that  had  been  established  through  said 
territory ;  others  daimlng  that  such  lines  of 
travel  were  not  upon  the  government  sectlcm 
lines,  and  that  it  .was  Impossible  /»  deter- 
mine where  sncb  section  lines  actually  were. 
Pursuant  to  a  vote  of  the  people  of  said  town- 
ship a  resurvey  of  said  towhship  was  liad, 
which  survey  purported  to  locate  the  several 
section  and  quarter  comers.  The  township 
officers  being  about  to  enter  upon  an  exten- 
sive improvement  of  the  highways  of  said 
township,  and  intending  to  locate  such  high- 
ways along  the  lines  of  such  resurvey,  plain- 
tiffs— who  are  owners  of  lands  within  said 
north  half  of  such  township — brought  this 
action  as  taxpayers  and  as  such  owners  of 
lands  and  sought  to  restrain  the  township  of- 
ficers from  entering  into  obligations  binding 
said  township  and  from  spending  the  funds 
of  said  township  in  the  improvement  of  pub- 
lic highways  along  the  line  of  said  resurvey, 
and  also  sought  a  decree  requiring  the  high- 
ways to  be  maintained  and  Improvements 
thereof.  If  any,  to  be  made  along  the  lines 
alleged  by  them  to  be  those  conforming  to 
the  original  government  survey.  Defendants 
asked  that  the  plaintiffs  be  required  to  make 
alj  the.  other  landowners  in  said  territory 
parties  to  thU  action,  and  that  the  defendants 
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ba  anonred.  by  ooss-blU,  to  pnt  in  lame,  as 
between  dlBputlng  landowners,  the  qnestlen 
of  the  trne  location  of  such  section  lines  of 
said  territory  to  the  end  that  the  matter  of 
the  proper  location  of  such  highways  might 
be  fnUy  determined  and  the  township, 
through  Its  officers,  thereafter  proceed  safely 
in  the  Improvement  of  said  hlghwaya  From 
an  order  refusing  these  recjuests,  the  pres- 
ent appeal  Is  taken. 

[1-1]  We  are  of  the  opinion  that  Oie  trial 
court  was  in  error  in  refusing  thb  order 
sought.  There  can  be  no  question  but  .what 
any  taxpayer  has  the  right  to  bring  an  action 
to  restrain  the  expenditure  of  public  money 
whenever  the  authorities  are  about  to  ex- 
pend the  same  in  an  unauthorized  manner  or 
at  an  unauthorised  place.  But  this  proceed- 
ing goes  much  farther  than  the  ordinary  ac- 
tion of  that  nature.  In  effect  it  seeks  to  have 
determined,  in  an  action  between  the  plain- 
tiffs and  the  township,  the  location  of  the 
boundary  lines  of  all  the  farms  in  such  tep- 
ritory.  Without  the  bringing  In  of  the  ad- 
ditional parties,  any  decree  rendered  as  be- 
tween the  present  parties,  if  in  favor  of  the 
plalntUte,  would  prevent  the  township  officers 
from  improving  the  highways  along  the  lines 
of  the  resurvey,  and  would  require  them  to 
maintain  the  Ughways  along  the  lines  claim- 
ed by  the  plaintiffs;  but  such  decree  could 
hare  no  binding  effect  as  against  the  other 
landowners  not  made  parties  to  such  action ; 
and,  while  it  might  be  presumed  that  any 
findings  rendered  in  this  action  would  be  in 
accordance  with  the  truth  and  undoubtedly 
would  be  In  accordance  with  the  evidence  re- 
ceived, yet  it  is  clear  that,  in  another  ac- 
tion wliich  might  be  brought  by  other  land- 
owners se^dng  to  prevent  the  expenditure  of 
money  upon  the  lines  claimed  by  plaintiffs, 
other  evidence  might  be  produced  which 
would  lead  the  court,  upon  the  trial  of  such 
action,  to  conclude  that  the  true  location  of 
part  or  all  of  the  section  lines  was  not  as 
found  in  this  action.  Thus  there  might  arise 
an  Intolerable  situation  and  one  which  no 
court  should  render  possible  if  prevention  Is 
within  its  power.  To  Illustrate :  In  one  case 
the  parties  might  not  know  of,  or  might  be 
unable  to  produce,  the  testUnocy  of  some  one 
or  more  witnesses  whose  testimony  when 
produced  in  the  second  case  thoroughly  es- 
tablished the  true  location  of  certain  oblit- 
erated comers  which,  in  the  former  case, 
were  found  to  have  become  lost  and  not  mere- 
ly obliterated. 

It  would  appear  from  the  pleadings  that 
certain  of  the  owners  of  adjacent  lands  have 
agreed  upon  the  true  line  between  their 
properties.  We  are  of  the  opinion  that  this 
fact  is  not  sufficient  to  excuse  the  bringing 
In  of  said  parties  as  parties  to  this  action. 
Suppose  the  owners  of  the  N.  W.  of  1  and  N. 
E.  of  2  should  agree  that  the  true  location  of 
the  section  line  between  such  sections  was  in 


accord  .with  tiis  nsarrcgr,  whQe  the  owners 
of  the  S.  W.  of  1  and  8.  B.  of  2  abduld  agree 
that  the  line  aa  clainwd  by  plaintiffs  waa 
the  true  line,  thus  leaving  a  jog  at  the  quarter 
section  Une  along  which  there  woold  be  no 
highway ;  or  suppose  the  owners  of  the  first 
two  quarters  should  be  agreed  wliile  the  own- 
ers of  ttie  other  two  quarters  were  disagreed 
and  the  result  of  the  trial  herein  should  be 
that  the  court  determines  the  line  between 
the  second  quarters  to  be  along  the  line  not 
agreed  upon  by  the  owners  of  the  first  quar- 
ters, it  is  apparent  that  a  situation  would  be 
created  that  should  be  avoided.  We  are 
therefore  of  the  opinion  that,  regardless  of 
the  fact  that  certain  of  the  owners  of  ad- 
jacent lands  may  be  agreed  as  to  the  location 
of  the  disputed  lines,  they  should  be  made 
parties  herein  to  the  end  that  the  Judgment 
of  the  court  may  fix  the  true  Unes. 

If  plaintiffs  as  taxpayers  had  brought  this 
action  to  restrain  defendants  from  proceedUig 
to  expend  the  township  funds  upon  the  high- 
ways until  the  dispute  as  regards  the  true 
locations  of  such  highways  had  been  deter- 
mined, and  the  court  had  granted  the  relief 
asked,  and  then  the  defendants  had  brought 
an  action  to  determine  the  locations  of  these 
several  section  lines,  it  would  seem  clear  that 
all  landowners  whose  lands  adjoined  such 
lines  would  of  necessity  be  made  parties; 
therefore  when  plaintiffs,  in  one  action,  are 
seeking  to  have  determined  what  would  be 
determined  in  the  two  actions  above  referred 
to,  they  certainly  should  make  parties  thereto 
all  who  would  be  necessary  ];>artles  in  the 
second  of  such  actions. 

We  are  therefore  of  the  opinion  that,  in- 
asmuch as  the  determination  of  the  Issues 
herein  cannot  setUe  the  rights  of,  and  be 
binding  upon,  all  the  parties  interested  in 
the  main  question  involved — the  boundary 
lines  of  the  several  farms  in  this  half  town- 
ship— ^unless  all  of  the  owners  of  such  farms 
are  made  parties  hereto,  and  inasmuch  as  a 
final  determination  of  such  question  Is  nec- 
essary for  the  full  protection  of  defendants, 
the  trial  court  should  have  granted  the  relief 
prayed  for.  We  approve  of  the  following 
found  in  Daniels,  Chancery  PL  &  Pr.  (3d  Am. 
Ed.)  181: 

"It  is  the  constant  aim  of  a  court  of  equity 
to  do  complete  Justice  by  deciding  upon  and  set- 
tling the  rights  of  all  persona  interested  in  the 
subject  of  the  suit,  so  as  to  make  the  perform- 
ance of  the  order  of  the  court  perfectly  safe  to 
those  who  are  compelled  to  ob^  it,  and  to  pre- 
vent future  litigation.  For  this  purpose  all  pei> 
sons  materially  interested  in  the  subject  ought 
generally,  either  as  plaintiffs  or  defendants,  to  be 
made  piuties  to  the  suit" 

As  supporting  the  same  holding,  see  16 
Cya  181-189.  We  do  not  think  that  any 
otiier  than  the  owners  of  such  lands  need  be 
Joined — ^the  holder  of  liens  need  not  be. 

The  order  appealed  from  is  revoraed. 

GATES,  P.  J.,  Uklng  no  ]<art  herein. 
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SXOIili  T.  MEADE  OOIJNTT  BANK  OF 
STUBGIS  et  aL    (No.  4113.) 

(Supreme  Ooort  of  Soutii  Dakota.     Jnne  26, 
1917.) 

1.  Affbai,  ahd  Bbibob  «=3l071(l)— HAJuaxas 

BXSOB— FlITDINOS. 

In  action  to  recover  a  fund  deposited  with  de- 
fendant bank  for  payment  to  plaintlB  if  title  to 
certain  land  waa  found  defeodve  in  an  acti<» 
between  plaintiS  and  bank's  codefendant,  any 
error  in  finding  that  the  title  was  defective,  etc., 
is  not  prejudicial  to  defendant  bank,  where  its 
codefcaidant  admitted  such  fact. 

[Ed.  Note.— For  other  easea<  Me  Antml  and 
Error,  Oent.  Die.  i  4334.] 

2.  Appbai.  ahd  Bbbob  ^olOTKl)— F  tmnJMS 

Ebbob— FlHDINOa. 
In  an  action  to  recover  fund  deposited  with 
defendant  bank  for  payment  to  either  plaintiff 
or  bank's  codefendant,  the  error  in  finding  that 
plaintiff  was  a  party  to  depocdting  the  money 
wss  immaterial,  where  the  evidence  establishes 
that  the  deposit  waa  made  in  escrow  to  be  de- 
livered to  either  plaintiff  or  bank's  codefendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  4234.] 
8.  Banks  and  Banking  «=)80(6)— Pbkfbrbbd 

Claims— Spectai,  Deposits. 
A  special  deposit  in  a  bank  should  be  paid 
as  a  preferred  claim  upon  bank's  insolvency. 

[Ed.  Note.— Fw  other  cases,  see  Banks  and 
Banking,  Oent.  Dig.  §  190.] 

Appeal  from  Circuit  CJourt,  Meade  County; 
Frank  B.  Sralth,  Judgeu 

Action  by  Lena  StoU,  administratrix  of 
Bicbard  St(dl,  deceased,  against  the  Meade 
Ooun^  Bank  of  Sturgls,  J.  U  Wlngfleld, 
Public  Examiner,  and  otbers.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a 
new  trial,  the  named  defendants  appeal. 
Affirmed. 

Chas.  D.  Howe,  of  Sturgls,  and  W.  0.  Rice, 
of  Deadwood,  for  appellants.  Harry  P.  At- 
water,  of  Sturgls,  for  respondent. 

WHITINO,  J.  This  cause  was  tried  to  the 
court  without  a  Jury.  The  following  facts 
found  by  the  court  are  the  only  ones  we  need 
consider:  Defendant  Meade  County  Bank 
■was  on  February  3,  IMl,  a  banking  corpora- 
tion organized  to  do  business  under  the  laws 
of  this  state  with  W.  E.  Ladd  its  cashier  and 
managing  officer  in  charge  of  its  business. 
On  the  said  3d  day  of  February,  1911,  one 
RlchaTd  StoU  purchased  certain  land  of  de- 
fendant Llnch,  and,  In  connection  with  said 
purchase,  there  was  deposited  by  Llnch  and 
StoU,  with  the  said  W.  B.  Ladd  as  cashier  of 
said  bank,  the  sum  of  $1,250.80,  which  sum 
the  said  bank,  and  the  said  Ladd  as  its  cash- 
ier, was  to  hold  tn  trust  as'  an  escrow  and  to 
pay  over  to  the  said  Llnch  or  to  the  said  Stoll 
In  accordance  with  the  outcome  of  an  action 
in  court  brought  to  determine  the  title  to  the 
said  land  sold  by  Undi  to  StoU— If  the  title 
should  be  held  defective  the  said  sum  to  be 
paid  to  Stoll,  otherwise  to  Llnch.  Without 
the  consent  of  either  Stoll  or  Llnch,  Ladd,  as 
such  cashier,  for  convenience  placed  the  said 


money  so  qpedally  deposited  with  the  said 
bank  with  the  other  funds  of  the  bank,  and 
issued  therefor,  payable  to  himself,  trustee, 
a  demand  certificate  of  deposit,  which  certif- 
icate was  retained  by  Um.  In  proceedings 
had  in  court.  In  an  action  wherein  defendant 
Llnch  and  the  said  StoU  were  parties,  the 
title  to  the  said  land  was  held  to  be  defec- 
tive. Ever  since  the  3d  day  of  February, 
1911,  there  has  been  in  the  bank  in  the  hands 
of  the  examiner  In  charge  thereof  cash  large- 
ly in  excess  of  the  amount  of  said  special  de- 
posit. Upon  such  findings  the  trial  court  con- 
cluded that  the  bank  received  said  funds  In 
trust  for  the  benefit  of  StoU,  and  that  plain- 
tiff was  entitled  to  recover  judgment  for  the 
amount  so  Intrusted  to  the  bank,  with  Inter- 
est, which  Judgment  should  be  a  preferred 
claim  to  be  paid  pro  rata  with  other  pre- 
ferred clatms  in  due  course  of  settling  the 
affairs  of  said  bank.  The  court  entered  a 
judgment  in  accordance  with  such  condu- 
slouB.  From  such  judgment  and  an  order 
denying  a  new  trial,  this  appeal  was  taken 
by  defendants  bank  and  bank  examiner. 

[1]  Appellants  contend  that  there  was  no 
evidence  to  sustain  the  finding  that  the  title 
to  the  land  sold  by  Llnch  to  StoU  was  found 
defective  by  the  court  in  an  action  between 
Llnch  and  StoU.  The  defendant  Llnch,  by  his 
answer  Interposed  herein,  admitted  that  the 
title  was  found  defective,  and  it  was  stipu- 
lated upon  the  trial  that  "the  title  was  after- 
wards found  defective  by. this  court."  WhUe 
this  stipulation  did  not  expressly  state  that 
It  was  so  found  defective  in  an  action  between 
Llnch  and  Stoll,  yet,  in  view  of  the  admis- 
sion made  by  Llnch  which  would  relieve  the 
bank  from  any  liability  to  him.  It  certainly 
could  in  no  manner  prejudice  appellants' 
rights  If  the  court  went  further  In  its  finding 
than  the  exact  wording  of  the  stipulation  or 
admission  justified. 

[2]  Appellants  contend  that  there  is  no  evi- 
dence that  StoU  was  a  party  to  the  placing  of 
this  money  in  the  Meade  County  Bank. 
WliUe  the  evidence  does  not  show  that  he 
participated  in  the  actual  deposit,  yet  it  does 
appear  that  the  deposit  was  made  as  an  es- 
crow to  be  delivered  to  one  or  the  other — to 
him  or  Unch — tn  aooordance  with  the  out- 
come of  the  action  brought  to  determine  the 
title  to  said  land.  The  error  tn  the  finding 
is  immaterial. 

[3]  AppeUants  seem  to  rely  chiefly  upon 
the  contention  that  the  evidence  does  not  sup- 
port the  finding  that  this  money  was  depos- 
ited as  a  trust  fund  with  the  bank  or  with 
Ladd  as  Its  cashier;  they  contend  that  the 
evidence  shows  such  money  to  have  been  in- 
trusted to  Ladd  In  his  Individual  capacity 
and  not  as  cashier.  Starting  with  such  con- 
tention as  a  basis,  appeUants  urge  that  they 
are  not  Uable.  It  is  unnecessary  for  ua  to 
consider  the  merits  of  the  legal  propositions 
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adyanced  t^  Bp];)^l&iita  In  this  ccrnnectlon,  lie- 
cause  we  are  satisfied  thiat  there  was  ample 
evldence.to  sustain  the  finding  that  the  money 
was  Intntsted  to  the  bank  throu^  Ladd  as 
Its  cashier,  and  that  the  money  became  a 
special  deposit  In  said  bank.  There  Is  and 
could  be  no  contention  but  that,  If  this  money 
was  deposited  In  the  bank  as  a  special  depos- 
it, then,  under  the  other  facte  found,  the' 
judgment  was  correct 

As  the  evidence  supports  the  Andln'gs,  ei- 
cept  In  the  immaterial  matters  above  referred 
to,  the  Judgment  and  order  appealed  from  are 
affirmed. 


STATE  V.  I/ABSON.     (No.  41T1.) 

(Supreme  .Court  of  South  Dakota.    June  26^ 

1917.) 

1.  foroebt  «s»9  —  sloniho  ot  .flotjxious 
Name— Name. 

Under  Pen.  Code,  J  582,  as  amended  by  Laws 
i91l5,  c.  194,  i  1,  providing  that  every  person 
who  seUs,  excbsitsea,  or  delivers  for  any  con- 
sideration any  forged  or  counterfeited  pronus- 
sory  note,  check,  real  draft,  or  otlier  evidence 
of  debt,  knowing  the  same  to  be  forged  or  coun- 
terfeited, with  intent  to  liave  the  same  uttered 
ond  passed,  w  who  offers  such  note  or  other  in- 
Btruinent  for  sale,  exchange,  or  delivery  for  any 
consideration  with  like  knowledge  and  intent, 
etc.,  the  signing  of  a  fictitious  name  to  a  check 
with  a  fraudulent  intent  oonstitutes  forgery. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  $§  16-20. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forgery.] 

2.  FOEGBBT  «=344(2)  —  Evidence  —  Sirrpi- 

CIKNOT. 

In  a  prosecntlon  for  forgery  In  the  third 
degree  under  Pen.  Code,  S  6S2,  as  amended  by 
Lows  1915,  c.  194,  evidence  held  to  sustain  a  ver- 
dict of  guilty. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  S§  11T%,  iia] 

3.  CarMiNAt     Law     <$=»5e7  —  Evidence  — 

WEIQHT— COBFOBATB  EXISTENCE. 

In  a  prosecution  for  forgery  under  Laws 
1915,  c.  194,  statement  of  the  secretary  of  the 
company  to  wh<Mn  the  forged  check  was  made 
payable  that  the  company  was  a  corporation, 
made  without  objection,  sufficiently  established 
the  corporate  existence  for  the  purposes  of  the 
action. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  f  1276wl 

Appeal  from  Circuit  Court  Minnehaha 
County ;    Joseph  W.  Jones,  Judge. 

John  Larson,  changed  by  order  of  court  to 
Albert  Anderson,  changed  by  order  of  the 
court  to  George  Hanson,  was  convicted  of 
forgery  In  the  tlilnd  degree,  and  he  ai^als. 
Affirmed. 

Kirby,  Klrby  &  Klrby,  of  Sioux  Falls,  for 
appellant  C.  C.  Caldwell,  Atty.  Gen.,  and  C. 
V.  Caldwell,  State's  Atty.,  of  Sioux  Falls, 
for  the  State. 

McCOT,  J.  The  appellant,  being  the  de- 
fendant In  the  court  below,,  was  convicted  of 
the  crime  of  forgery  in  the  third  degree  un- 


det  the.  provisions  of  diapter  194,  Laws  1915. 
Thd  information  in  substance  diargedi 

That  the  defendant  John  Larson,  on  the 
itth  day  of  October,  1916,  at  laoneboha 
county,  8.  D.,  did  thai  and  there  wlllfnlly, 
unlawfully,  and  feloniously,  for' valuable  toa- 
sideration,  sell,  exchange,  and  deliver  to  the 
G.  ft  O.  Clothing  Company,  a  corporation,  a 
certain  forged  and  counterfeited  dieck  and 
evidence  of  debt,  then  and  there  knowlner  the 
sa:Sie  to  be  a  forged  and  counterfeited  dieck, 
with  Intent  to  have  said  forged  and  coonter- 
flelted  dieclc  ottered  and  passed  as  a  true  and 
genuine  check,  said  forged  and  oounterC^ted 
check  b«ii^  In  words  and  figures  as  follows: 
"Elk  Point  S.  D.,  Oct  l8,  1916. 

"The  First  National  Bank :  Pay  to  the  order 
of  the  G.  &  G.  Clothing  Co.  (S25.00t  twenty- 
five  dollars.  A.  A.  Anderson." 

Tbat  said  check  was  not  a  true  and  gen- 
uine check  of  A.  A.  Anderson,  and  the  signa- 
ture thereon  was  not  the  signature  of  said 
A.  A.  Anderson,  but  in  fact  the  said  signature 
was  a  forged  and  counterfeited  signature  of 
A.  A.  Anderson,  and  said  defendant  did  there- 
by commit  tile  crime  of  forgery  in  tiie  third 
degree. 

By  evidence  on  the  trial  of  said  action  It 
appeared  that  on  the  17th  day  of  October, 
1916,  defendant  purchased  certain  merdian- 
dlse  and  obtained  $6.50  In  cash  from  the  O.  ft 
Q.  Clothing  Company,  and  In  payment  there- 
of gave  a  check  signed  by  himself  as  A.  A. 
Anderson,  drawn  on  the  First  National  Bank 
of  Elk  Point,  S.  D.,  for  the  sum  of  $25 ;  that 
the  said  First  National  Bank  of  Elk  Point  at 
the  time  of  tiie  Issuing  and  passing  of  said 
check  had  no  customer  by  the  name  of  A.  A. 
Anderson  who  kept  an  account  In  said  bank, 
and  that  the  ofiicers  thereof  bad  no  knowl- 
edge of  any  person  In  that  community  by  the 
name  of  A.  A.  Anderson;  that  at  the  time 
the  defendant  delivered  said  dieck  to  said 
clotJUng  company  he  stated  that  he  was  a 
stock  man  from  Elk  Point ;  and  that  dofend- 
Eint's  true  name  Is  George  Hanson.  By  olb- 
Jectlons  to  the  introductl(«  of  evidence,  mo- 
tion to  aidvlse  the  jury  to  acquit  request  for 
and  exception  to  instruction  and  by  motion 
for  new  trial  on  the  ground  of  the  lnsufl[l- 
dency  of  the  evidence,  the  appellant  has 
raised  the  question  that  forgery  cannot  be 
committed  by  signing  the  name  of  a  fictitious 
Instead  of  the  name  of  a  real  person  to  the 
Instrument  that  Is  uttered  and  passed  aa 
genuine. 

[1]  We  are  of  the  <«lnlon  that  the  law  Is 
well  settied  that  the  signing  of  a  fictitious 
name  to  an  instrument  with  a  frauduleut  in- 
tent constitutes  forgery  uuder  statutes  such 
as  section  582,  Penal  Code,  as  amended  by 
section  1,  chapter  194,  Laws  1915.  State  v. 
Wheeler.  20  Or.  192,  25  Pac.  394,  10  L.  R.  A. 
779,  23  Am.  St  Rep.  119;  State  ▼.  KeUlher. 
49  Or.  77,  88  Pac.  867;  People  v.  Jones,  106 
N.  Y.  623. 13  N.  a  93;  People  r.  Warner,  104 
Mich.  337,  62  N.  W.  4<»;    Harmon  v.  Bank, 
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153  MJch.  73,  116  N.  W.  617,  17  U  It.  A-  (N. 
S.)  614,  126,  Am.  St  Rep.  467;  l2  E.  a  L. 
151 ;  1  Bishop,  Crlm.  JjulVt,  8  572 ;  2  Bishop, 
Crta.  Law,  {  583;   2  Russell  on  Crimes,  773. 

[I,  S]  "We  are  also  of  the  opinion  that  the 
ftvldence  in  this  case  was  amply  sufBclent  to 
sustain  the  verdict,  and  that  no  error  was 
made  by  the  trial  court  in  the  reception  or  re- 
jection 6t  evidence  or  In  ttte  Instructions  giv- 
en to  the  JU17.  It  is  also  conteoded  by  the 
appellant  that  there  "was  no  evidence  at  the 
corporate  existence  of  the  O.  &  O.  Clothing 
Company-  ^Ehe  secretary  of  said  comxmny 
without  objection  testified  that  said  clothing 
CMnpony  was  a  corporation.  We  are  of  the 
▼lew  that  for  the  purpoMfl  ot  this  action 
such  testimony  snfllctently  established  tlie 
corporate  existence  of  said  6.  '&  O.  Clothing 
Company. 

Finding  no  error,  after  careCtal  eKamlnatlon 
of  the  entire  record,  tbb  judgueat  aad  order 
appealed  from  are  affirmed. 


THERMOID  RUBBER  CO.  T.  BBIOTSON. 
<No.  4076.) 

(Supreme  Court  «f  South  Dakota.    June  26, 
19170 

1.  Damages  ®=»23— Within  Cowtbmplaxioh 
or  Pasties— Breach  op  Contract. 

In  an  action  for  breacii  of  contract,  such 
damages  as  might  naturally  arise  throngfa  a 
breadi  ci  the  contract  under  tiw  particular  cir- 
cumstances, and  reasonably  be  within  d>e  con- 
templation of  both  parties  at  the  time  of  mak- 
ing the  contract,  may  be  recovered. 

[Gd.  Note.— For  other  cases,  ass  Damages, 
Gent  Dig.  §{  68,  62.] 

2.  SA1.B8  «=»442(1>— Bbkaoh  of  Wabbantt— 
Dakaoxb  within  CoNisKPiJiTioN  ow  Par- 
ties. 

The  buyer  of  automobile  tires  purchased 
with  sellei'g  knowledge  tliat  they  were  to  be  sold 
in  connection  with  buyer's  treads  could  not  re- 
cover in  counterclBim,  damages  for  breach  of 
warranty  resulting  in  refusal  of  buyer's  custo- 
mers to  pay  for  either  treads  or  tires,  (n  the  ab- 
sence of  special  contract  to  that  efCect,  since  the 
buyer  could  recover  from  his  customers  the 
price  of  all  treads  sold,  and  the  mere  fact  that 
he  would  have  to  bring  actions  to  enforce  such 
recovery,  was  immaterial. 

[Ed.  Note.->F(»  other  eases,  see  Sales,  Cent 
Dig.  {{  1284, 1286.1 

Appeal  Crom  Circolt  CoortJ^  Brookings 
County;  0.  O.  Sherwood,  Jiidge. 

Action  by  the  Thermoid  Rubber  Company 
against  O.  A.  Brlctson,  trading  under  the 
name  of  the  Brictson  Manufacturing  Com- 
pany. Defendant  appeals  from  order  sus- 
taining demurrer  to  a  conntOTCIalm.    AfDtmed. 

Hall,  Alexander  ft  Purdy,  of  Brookings, 
for  appellant  Cheever  &  Cbeever,  of  Brook- 
ings, for  respond«it 

WHITINO,  3.  Appeal  from  an  order  sus- 
taining a  demurrer  to  a  counterclaim.  The 
following  facta  admitted  by  such  demurrer 
are  the  only  ones  material  to  a  consideration 
of  the  question  before  us:  Respondent  was  a 


manufacturer  of  automobile  tires,  and  tubes. 
Respondent  fenew  that  appellant  was  a  manu- 
facturer of  a  so-called  "tread,"  an  outer  cov- 
ering for  antonloblle  tires,  Intended  for  the 
protection  of  tires  and  to  prevent  skidding, 
and  that  appellant  was  engaged,  both  as  a 
wholesaler  and  retailer.  In  selling  these 
treads  and  in  selling  aatomobile  tires  and. 
tubes  In  conjunction  with  such  treads  and 
otherwise.  Respondent  warranted  to  appel- 
lant that  Its  tires  and  tubes  were  better  than 
any  standard  make  on  the  market;  that  they 
were  of  flrst-class  material ;  that  they  could 
be  safely  used  and  sold  by  appellant  in  the 
trade  under  hhs  treads  and  otherwise,  and 
that  they  were  good  and  fit  for  the  purpose 
of  sale  by  him  In  conjunction  with  hla  said 
treads;  the  tires,  tubes,  and  treads  to  be 
combined  by  htm  at  his  factory  and  sold  by 
him  as  a  finished  product  Respondent,  at 
the  time .  of  making  Such  warranties  and  at 
the  time  of  entering  Into  arrangements  where- 
by appellant  was  to  purchase  large  quantities 
of  its  tires  and  tubes,  well  knew  and  had 
reason  for  knowing  that  such  tires  and  tubes 
were  to  be  largely  used  and  sold  by  appel- 
lant in  connection  with  his  treads;  that  ap- 
pellant was  purchasing  such  tubes  and  tires 
for  the  purpose  of  equipping  such  tubes  and 
tires  with  the  said  treads  and  for  the  pur- 
pose of  selling,  both  at  wholesale  and  retail, 
such  combination  of  tubes,  tires,  and  treads 
as  a  single  finished  product,  and  that,  In  the 
event  the  tubes,  and  tires  proved  of  inferior 
quality  or  workmanship,  it  would  seriously 
injure  his  business  In  the  manufacture  and 
sale  of  such  treads,  and  would  cause  custom- 
ers to  believe  that  the  cause  of  the  trouble 
Resulting  from  such  defectire  tubes  and 
tires  was  wholly,  or  partially,  in  the  failure 
of  said  treads  to  protect  the  same. .  Notwith- 
standing such  knowledge  on  the  part  of  re- 
spondent, and  notwithstanding  the  warran- 
ties that  its  tubes  and  tires  were  and  would 
be  of  flrst-class  construction,  material,  and 
workmanship,  and  better  than  any  standard 
make  on  the  market  and  fit  for  the  pnrpc^ 
for  which  they  were  so  sold.  It  furnished 
appellant  tubes  and  tires  which  failed  to 
fulfill  and  perform  such  warranties.  By  rea- 
son of  the  failure  of  such  tubes  and  tires  to 
fulfill  said  warranties,  a  large  nnmber  of 
appellant's  customers,  to  whom  he  sold  such 
tubes  and  tires  covered  by  treads,  refused 
to  pay  him  either  for  tubes,  tires,  or  treads, 
and  he  sustained  a  great  loss  in  his  tread 
business  by  reason  thereof.  Appellant  has 
been,  and  Is,  an  extensive  advertiser  of  said 
treads,  and  by  reason  of  the  said  defects 
In  respondent's  tubes  and  tires,  sold  as  afore- 
said by  appellant  In  connection  with  his 
treads,  he  has  sustained  great  loss  of  profits 
and  of  business  in.  customers  refusing  to 
■  keep  the  treads  after  the  tires  and  tubes  had 
proven  defective  as  aforesaid.  In  all  to  his 
damage  In  the  sum  of  $25,000. 


4t»For  other  cawa  lea  aama  topic  and  KBY-NUUBBB  In  all  Key-Numbered  Dlgeit*  and  Index** 


Digitized  by 


Google 


568 


163  KOBXBWBSTBRN  BEPOBTEB 


(S.D. 


[1]  No  qnestlon  of  the  right  to  recover, 
under  section  2305,  C.  CX,  the  ordinary  dam- 
age resulting  from 'the  breach  of  warranty 
of  the  quality  of  these  tubes  and  tires — ^the 
difference  between  their  actual  value  and 
what  their  value  would  have  been  if  war- 
ranted— ^Is  presented  under  this  oounterclaLm ; 
such  damage  being  covered  by  another  coun- 
terclaim. This  eliminates  from  our  consid- 
eration the  part  of  the  rule  laid  down  In 
iladley  v.  Basendale,  9  Ezch.  341,  5  Dog.  Bui. 
Cas.  602,  wMch  announces  the  right  to  re« 
cover  such  damages  "as  may  fairly  and  rea- 
sonably be  considered,  *  ♦  •  [as]  aris- 
ing naturally,  1.  e.,  according  to  the  usual 
course  of  things,  from  such  breach  of  con- 
tract itself,"  and  requires  us  to  determine 
whether  the  damages  sought  to  be  recovered 
in  this  case  are  those  recoverable  under  the 
other  part  of  the  rule  laid  down  in  Hadley  v. 
Baxendale,  supra,  which  are  "such  as  may 
reasonably  be  supposed  to  liave  been  in  the 
contemplation  of  both  parties  at  the  time  tliey 
made  the  contract,  as  the  probable  result  of 
the  breach  of  It,"  or,  as  perhaps  more  accu- 
rately stated,  such  damages  as  might  arise 
naturally  through  a  breach  of  the  contract 
under  the  particular  circumstances  that 
were  In  contemplation  of  both  parties  at  the 
time  of  tl)e  contract  While  this  rule  of  law 
is  clear  and  well  established.  Its  application 
to  particular  facts  is  often  extremely  diffi- 
cult, and  an  examination  of  decided  cases  is 
of  little  benefit  and  may,  in  t&ct,  tend  to 
confuse  rather  than  aid  in  such  application. 

[2]  Besi)ondent  knew  that  appellant  in- 
tended to  sell  such  tires  and  tubes  In  conjunc- 
tion with  his  treads  and  otherwise,  and  that, 
in  some  cases  at  least,  such  tires,  and  tubes 
would  be  used  in  conjunction  with  eadb 
treads.  It  knew  that,  if  such  tires  and  tubes 
as  were  used  In  conjunction  with  such 
treads  did  not  comply  with  the  warranties, 
appellant's  business  in  the  manufacture  and 
sale  of  treads  would  be  injured,  because 
customers  would  believe  the  cause  of  their 
troubles  rested  partly  or  wholly  in  appel- 
lant's casings.  While  appellant  alleges  that 
respondent  knew  that  appellant's  customers 
would  mistakenly  lay  their  troubles  to  the 
treads,  and  tliat  appellant  knew  the  result 
would  be  an  injury  to  appellant's  business 
in  the  manufacture  and  sale  of  treads,  he  has 
failed  to  allege  that  respondent''  knew  that 
such  injury  to  appellant's  business  would 
be  of  the  particular  nature  which  he  alleges 
did  result  Conceding,  however,  that  respond- 
ent must  have  known,  and  therefore  contem- 
plated, that  appellant's  customers  would  re- 
fuse to  keep  the  treads  after  the  tires  and 
tubes  had  proven  defective,  and  would  refuse 
to  pay  either  for  tubes,  tires,  or  treads,  the 
two  particulars  In  wbidi  appellant  claims  he 
suffered  injury  to  his  business,  and  that 
therefore  respondent  contemplated  that  in 


case  of  breadt  of  warranty,  that  would  hap- 
pen wliJch  did,  the  question  stiU  remains 
whether  injuries  of  this  particular  nature 
are  actionable  and  can  form  the  basis  of  re- 
sponsibility on^  respondent's  part  because 
when  entering  into  the  warranties  it  con- 
templated that  this  very  thing  would  happen 
as  a  result  of  the  breach  of  such  warranties. 

There  is  a  clear  distinction  between  the 
facts  before  us  and  a  case  where  parties 
contemplated  that  the  thing  warranted  should 
be  used  in  connection  with  some  otb^r  article, 
and  through  the  defects  in  the  warranted 
artide,  there  should  result  an  Injury  to  eadix 
other  article;  such  defects  in  the  warranted 
artlde  being  of  such  a  nature  that  the  party 
warranting  must  have  contemplated  that 
its  use  in  connection  with  the  other  artide 
would  cause  tlie  injury  complained  of.  In 
such  case  there  could  be  a  recovery  based 
upon  the  Injury  to  the  other  article.  There 
is  no  claim  that  the  treads  were  In  any 
manner  injured  because  used  in  connection 
with  these  particular  tires  and  tubes.  Nei- 
ther Is  there  any  allegation  that  the  treads 
were  so  constructed  that  they  could  be  used 
only  In  assembled  units  and  In  connection 
with  these  particular  tires  and  tubes.  In  fact 
It  is  clear  that  they  could  be  used  with  any 
proper  sized  tires  and  tubes,  and  it  Is  there- 
fore dear  that  the  treads,  even  after  the  tires 
or  tubes  proved  defective,  could  bo  used  by 
their  purchasers  in  connection  with  other  tires 
and  tubes.  Could  then  such  a  purchaser, 
simply  because  he  mistakenly  laid  his  trou- 
bles to  the  treads  when  it  was  ail  due  to 
defectlTe  tires  and  tubes,  recover  of  appel- 
lant any  damage  except  such  as  actually  re- 
sulted from  the  defective  tires  and  tubes? 
Could  he  lawfully  return  the  treads  or  det&td 
against  an  action  brought  to  recover  their 
value?  He  certainly  could  not  In  the  ab- 
sence of  some  special  contract  whereby 
appellant  bound  himself,  in  ease  the  tires  or 
tubes  proved  defective,  to  accept  a  return  of 
the  treads  and  to  release  the  purchaser  from 
liability  therefor.  If  appellant  contemplat- 
ed TTiMiftwg  guch  contracts  with  his  cus- 
tomers and  desired  to  look  to  respondent  to 
reimburse  him  for  losses  thereunder,  he 
should  have  advised  respondent  of  same  be- 
fore purchasing  the  tires  and  tubes,  so  that 
such  a  possible  liability  would  have  been  in 
the  contemplation  of  respondent  Inasmuch 
as  appellant  had  the  legal  right  to  recover 
from  his  caat(Hnen  the  full  selling  price  of 
all  treads  sold,  the  mere  fact  that  he  might 
have  to  bring  actions  to  enforce  such  recovery 
cannot  be  the  basis  of  a  claim  against  re- 
spondent for  the  expenses  Inddent  to  the 
enforcement  of  his  said  legal  rights,  In  the 
absence  of  an  express  contract  of  indemnity ; 
moreover  the  allegations  of  the  counterclaim 
do  not  embrace  such  element  of  damages. 

The  order  appealed  from  is  affirmed. 
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NELSON  ▼.  BADKEE  (FIRST  NAT.  BANK 
OF  CAST  et  al.,  OarnisheeB,  and  JONES, 
Intervener).    (No.  4089.) 

(Supreme  Court  of  South  Dakota.    June  26, 
1917.) 

1.  C3HATTBI,    MOBTOAGES    «=>240— WAIVKB    OT 

LiBir— Salx  bt  Mobtoaoor  vith  Cosatirt 

or  MomoAaxE. 
Where  the  mortgagee  under  a  chattel  mort- 
gage consented  that  tbt  mortgagor  might  sell 
Qie  property  at  public  sale  on  condition  that 
the  proceeds  of  sale  be  collected  by  another 
party  and  by  him  applied  to  the  payment  of  the 
mortgage  debt,  the  consent  to  sale  by  the  mort- 
gagor did  not  in  any  manner  waive  or  defeat  his 
mortgage  lien  or  his  right  to  the  proceeds  of  the 
sale  of  the  mortgaged  property. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §{  50Q,  606.] 

2.  Fbauduuni  Conveyances  4=9298(4)  — 
Chattel   Mobigaqeb  —  Evidence  —  Sviri- 

CIENCT. 
In  an  action  upon  accounts  in  which  an  in- 
tervener claimed  funds  garnished  as  the  pro- 
ceeds of  the  sale  of  personal  property  mortgag- 
ed by  the  defendant  to  the  intervener,  evidence 
held  insnfficient  to  sustain  a  finding  that  the 
mortgage  was  made  with  the  intent  on  the  part 
of  the  intervener  mortgagee  to  defraud  any  of 
the  creditors  of  the  defendant  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig,  |  895.] 

8.   FBAtTDTJLENT  CONVEYANCES  «=9274— CHAT- 
TEL   MoBXOAOES  —  Evidence  —  Bcbdxn    ov 
pBoor. 
The  burden  of  proof  was  on  the  plaintifC  to 

■how  the  alleged  fraud. 
[Ed.  Note.— For  other  cases,  see  Frandulent 

Conveyances,  Cent  Dig.  f  806.] 

4.  FRACDtTLKNT  CONVSTANCKS  «S»81— OHAT- 
TKL    MOBTOAQBB. 

Whare  a  chattel  morttnge  secured  a  note 
for  $2,000  a  second  mortgage  covering  the  same 
property  given  without  additional  considera- 
tion pursuant  to  an  agreement  that  after  a  sale 
of  the  property  the  mortgage*  would  advaace 
the  mortgagor  ^500  was  a  fraud  against  the 
mortgagor's  creditors  to  the  extent  of  the  $500. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  i  210.] 

Appeal  from  Circuit  Court,  Deael  County ; 
O.  G.  Sherwood,  Judge. 

Action  by  Jolin  H.  Nelson  against  W.  F. 
Badker,  In  which  the  First  National  Bank  of 
Gary,  S.  D.,  and  others  were  made  garnishee 
defendants,  and  In  which  H.  E.  Jones  Inter- 
vened, claiming  the  garnished  fund.  From  a 
Judgment  for  the  plaintiff  and  from  an  order 
OTermling  Inteirmer's  motion  for  new  trial, 
the  Intervener  appeals. '  Reversed,  and  re- 
manded for  further  procedure. 

Robert  D.  Jones,  of  Mllbank,  and  Case  & 
Case,  of  Watertown,  for  appellant  W.  W. 
Knight,  of  Clear  I/ake,  for  respondent 

McCOT,  J.  This  action  -was  bronj^t  by  re- 
q;x>ndent,  as  plaintiff,  against  one  Badker, 
seeking  to  recover  a  judgment  upon  certain 
acconnts.  The  First  National  Bank  of  Gary 
and  others  were  made  garnishee  defendants. 
H.  B.  Jones,  the  appellant  became  a  party 
to  this  action  by  Intervention,  cflalmlng  to  be 
«itltled  to  certain  moneys  then  In  tbe  hands 


of  said  garnishee  First  National  Bank  of 
Gary  under  and  by  virtue  of  an  alleged  chat- 
tel mortgage  upon  certain  personal  property 
securing  the  payment  of  a  debt  of  $2,000  from 
said  defendant  Badker  to  the  said  Interven- 
er; the  said  moneys  In  the  hands  of  said 
garnishee  bank  being  the  proceeds  of  a  sale 
of  said  mortgaged  personal  property.  It  Is 
the  contention  of  the  respondent  that  the 
said  Intervener  waived  his  Hen  under  said 
chattel  mortgage.  If  any  he  had,  by  consenting 
to  a  sale  of  said  property  by  said  mortgagor 
Badker,  and  also  that  the  said  mortgage  of 
tbe  Intervener  Is  fraudulent  and  void  on  the 
ground  that  the  same  was  made  and  entered 
Into  for  the  purpose  and  with  the  Intent  of 
hindering  and  delaying  the  creditors  of  said 
Badker  In  the  collection  of  their  debts. 
Upon  the  trial  of  said  action  It  appeared  that 
the  defendant  Badker  was  Indebted  to  plain- 
tiff, the  respondent.  In  the  sum  of  $279.97, 
and  upon  verdict  being"  rendered  In  favor  of 
plaintiff  upon  all  the  Issues  Judgment  was 
rendered  In  favor  of  plaintiff  for  the  said  sum 
of  $279.97,  and  that  the  said  garnishee  pay 
said  amount  to  plaintiff,  and  that  the  said 
lnt»Tener  take  nothing  by  this  action,  and 
that  plaintiff  have  and  recover  of  said  In- 
tervener his  costs  and  dlsbnrsements.  From 
this  Judgment  and  an  order  overruling  the 
intervener's  motion  for  a  new  trial,  appeal 
has  been  taken  by  the  Intervener  to  this 
court 

On  the  trial  of  the  case  the  appellant  ex- 
cepted to  the  following  Instruction  upon  the 
ground  that  there  Is  no  evidence  In  the  case 
to  support  such  Instruction  or  to  entitle  the 
Jury  to  determine  whether  or  not  the  inter- 
vener waived  his  said  mortgage: 

"If  you  do  not  find  that  Mr.  Jones  waived  his 
mortgage,  that  is,  consented  to  a  sale,  and  that 
tbe  money  after  the  sale  be  the  money  of  Bad- 
ker. if  yon  sboold  And  that  he  had  a  mortgan, 
and  you  find  that  be  consented  to  the  sale  wiu>- 
out  any  reservation  whatever,  or  STiy  agreement 
that  the  money  should  be  paid  to  this  bank  for 
him,  then  he  would  waive  bis  mortgage." 

[1]  The  appellant  also  specifies  that  there 
Is  no  testimony  In  this  case  tending  to  show 
that  said  Intervener  did  not  act  openly  and 
honestly  In  the  matter  of  the  sale  of  the 
personal  property  of  Badker  and  having  the 
money  placed  In  the  bank  at  Gary  for  Ms 
benefit  In  lien  of  his  mortgage.  It  appeanr 
from  the  undisputed  testimony  In  this  case 
that  the  mortgagor  Badker  was  contemplat- 
ing removing  from  the  state  of  South  Dakota 
and  desired  to  have  a  public  sale  of  his  per- 
sonal property  covered  by  the  said  mortgage 
of  the  Intervener,  and  that  prior  to  the  said 
sale  the  Intervener,  as  said  mortgagee,  and 
the  said  mortgagor  entered  into  an  arrange* 
ment  or  agreement  by  which  it  was-  stipulated 
that  said  mortgaged  property  should  be  sold 
at  public  auction,  and  that  the  proceeds  of 
such  sale  should  be  received  and  taken  pos- 
session of  by  the  saM  First  National  Bank 
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of  Gary  to  be  applied  upon  Interrener's  mort- 
gage, that  the  said  bank  should  act  as  the 
clerk  of  sale  and  should  receive  the  proceeds 
of  the  sale  of  said  mortgaged  property  to 
be  applied  on  the  payment  of  the  $2,000  mort- 
gage, and  that  in  pursuance  of  such  agree- 
ment the  said  Badker  In  writing  directed 
said  garnishee  bank  to  turn  over  to  said  in- 
tervener the  proceeds  derived  from  the  sale 
of  said  property.  We  are  of  the  opinion 
that  this  arrangement  and  consent  to  sale 
by  the  Intervener  did  not  In  any  manner 
waive  or  defeat  his  mortgage  lien  or  his  right 
to  the  proceeds  of  the  sale  of  said  mortgaged 
property.  In  the  ease  of  Minneapolis 
Threshing  Machine  Co.  v.  Calhoun,  37  S.  D. 
642,  159  N.  W.  127,  this  court  held  that, 
Where  the  mortgagee  under  a  diattel  mort- 
gage consented  that  the  mortgagor  might 
sell  the  property  at.  public  sale  on  condition 
that  the  proceeds  of  sale  be  collected  by  an- 
other party  and  by  him  applied  to  the  pay- 
ment of  the  mortgage  debt,  the  agreement 
amounted  to  the  creation  of  an  express  trust 
in  the  proceeds  in  the  hands  of  such  third 
party,  who  could  not  legally  apply  it  to  any 
purpose  other  than  the  satisfaction  of  the 
mortgage,  and  the  mortgagor  could  not  re- 
voke his  authority  or  control  the  proceeds 
of  the  sale,  except  as  to  any  surplus  over 
the  Indebtedness  secured  by  the  mortgage. 
In  that  case  the  mortgaged  property  was 
sold  at  public  auction  under  an  arrangement 
In  principle  the  same  in  effect  as  the  arrange- 
ment for  sale  In  this  case. 

[2, 3]  The  appellant  also  contends  that 
the  evidence  Is  insufficient  to  show  or  sus- 
tain the  dndlng  that  the  mortgage  Under 
which  the  Intervener  claimed  was  fraudu- 
lently made  with  Intent  to  hinder  and  delay 
the  creditors  of  said  mortgagor  in  the  col- 
lection of  their  debts.  We  are  of  the 'opin- 
ion that  the  appellant  Is  right  in  this  con- 
tention, and  that  there  is  nothing  tn  tbla 
case,  BO  far  as  the  mortgage  under  which 
the  amiellant  Claims  is  conoemed,  which  in 
any  manner  Is  Inconsistent  with  honest  and 
perfectly  legitimate  intentions.  Upon  the  Is- 
sue as  to  whether  or  not  the  said  $2,000  mort- 
gage, under  which  the  intervener  claimed 
wa«  fraudulent,  the  burden  of  proof  was  up- 

09  the  respondent  From  the  evidence  tt 
appears  that  the  $2,000  mortgage  .waa  made 
and  executed  on  the  2d  day  of  February,  1914, 
securing  a  note  of  that  date  for  $2,000  due 
March  1,  1914,  with  Interest  at  the  rate  of 

10  per  cent  per  annum.  It  appears  tJhat  in- 
tervejier  Is  an  attorney  at  iaw,  and  la  alsot 
engaged  in  store  and  banking  business,  Be 
testified  that  for  some.tfvo  years  prior  to 
February  2,  1914,  he  bad  been  making  per^ 
sonal  loans  to  Badker,  and  then  held  his 
notes  to  the  amount  of  about  $500;  Uiaf; 
Badker  then  wa»  Indebted  to  the  bank  of 
Gary  in  the  sum  of  nbvat  $700,  which  indebt- 
edness to  said  bonk  the  Intervener  paid; 
that  Iw-tliea  let  Badker  have  Bbodt  fSOO*  !n 


cash ;  tbat  these  three  Items  .constituted  the 
consideration  for  the  $2,000  note  and  mort- 
gage ;  that  he  desired  a  first  mortgage  on  the 
Badker  property;  and  that  he  took  the  $600 
cash  he  gave  Badker  from  the  store  drawer, 
and  kept  no  ofber  account  thereof  than  as 
represented  bj  the  note.  7%ere  Is  nothing 
in  the  evidence  tending  to  show  but  what 
Badker  then  had  a  perfect  right  to  give  said 
mwtgjage  or  that  intervener  did  not  then 
have  the  perfect  right  to  take  the  same.  In- 
tervener testified  that  he  knew  Badker  con- 
templated going  to  Wyoming,  and  had  In 
▼lew  a  fiale  of  the  mortgaged  property, 
but  at  that  time  he  did  not  know  what  debts, 
if  any,  Badker  was  owing;  that  he  subse- 
quently, on  February  13th,  learned  that  Bad- 
ker Intended  having  a  public  sale  of  said 
property  on  February  16,  1914,  and  on  that 
occasion  the  Intervener  entered  into  the  agree- 
ment with  Badker  that  the  sale  might  be 
made  If  the  bank  of  Gary  clerked  said  sale 
and  received  the  proceeds  and  applied  the 
same  on  the  $2,000  mortgage  of  February 
2,  1914.  The  respondent  offered  Do  testimony 
whatever  tending  to  discredit  or  Impeach  this 
testimony  of  Intervener.  Conceding  that  the 
iury  had  the  right  to  disbelieve  the  testimony 
of  the  intervener,  still  there  was  no  other 
testimony  in  the  case  that  tended  to  establish 
fraud  In  the  making  of  this  mortgage.  The 
burden  of  proof  was  upon  respondent  to  af- 
firmatively establish  the  fraud,  If  any  existed. 
Tliere  Is  nothing  in  connection  with  the  giv- 
ing or  making  of  this  $2,000  note  and  mort- 
gage inconsistent  with  honest  motives  on  the 
part  of  the  intervener. 

[4]  Intervener  also  testified  that  on  the 
14th  day  of  February,  1914,  Badker  gave  hinr 
a  second  mortgage  covering  the  same  propen 
ty  securing  $2,500,  but  with  no  new  considera- 
tion, the  agreement  between  tntervesier  .ani} 
Badker  being  that  after  the  sale  was  over 
intervener  would  advance  htm  $500;  tbat  aftet 
the  -sale  was  made  and  trouble  arose,  said 
$500  note,  mentioned  in  said  second  mort7 
gage,  was  canceled  by  Intervener.  The  gtv-- 
Ing  of  the  last-mentioned  mortgage  was  a 
matter,  Independent  of  the  first  mortgage, 
and  to  the  extent  of  the  $500  note  would 
have  been  a  fraud  against  the  rights  ot, 
creditors  of  Badker,  but  In  this  case  inter- 
vener Is  claiming  no  rights  under  the  second 
mortgage  There  is  no  testimony  tending 
tb  Bfhow  that  the  first  mortgage  was  mad^ 
with  intent  on  the  part  of  intervener  to  de- 
fraud amy  of  the  creditors  of  said  mortgagor. 

The  Judgment  and  order  appealed  from  are 
reversed, .  and  the  cause  remanded  Xor  tifX: 
ther  procedvM^ 

WHITING,  J.  (ooncurring).  X  am  of  ib« 
(pinion  that  there  is  some  evidence  from 
wbkh'  the  jury  was  Justified  in  finding  that 
tit»  transacUqa  between  Jonets  and  Badkes 
was  fraudulent  as  to  the  «ther  creditors-  ot 
Badker,  uld 'tiierefi»re  X-Btti'tinaU«  tt  coor 
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cur  .In  that  part  of  the  fon^golog  opinlqa 
holding  that  there  was  InsuQtcieot  evldeoee 
to  warrant  the  Jory  la  flndiUK  such  transac- 
tion fraudulent    But  It  seems  cleaf  to  me 

}.that  tbe  jbrtal-  ooort  «»ttmlttod  Mr^nlble 
error  In  receiving  proof  «f  IndAbtedness  ow- 
ing by  i^adker  to  other  creditors  when  knowl- 
edge ef  nich  Indebtednan  was  not  tmraght 

-  hwne  to  Jones.    It  edaa  seems  to  me  that  the 

.trial  court  oommitted  TeterfHtiile  error  In  re- 
celvlng  in  evidence  proof  of  .wba.t  It  was 

.  dalnied  Badker  had  statjsd  to  one  Anderson, 
which  statement  was  not  made  in  the  pres- 
ence or  hearing  of  Jones,  and  absolutely  no 

■  fonntlatlon  laid  that  would  .mabe  ro^eTi- 
demce  competent  as  agalast  Jones. 
I  tlKBetore  ocmcar  In  the  result  zea<died 

.  tXT  my  OoUeagoes.. 


JENSEN  ▼.  ANDREWS.    (No.  4148.) 

(Soprem*  Court  of  South  Dakota.    June  26,- 
1917.) 

MOBTOAOES  9=33S4r— FOKECLOBUBB   BT  ADVEB- 

TISKMKNT— Noncac  of  Saxb. 
In  mortgage  forecloeure  proceedings  1>y,sd- 
vertiiement,  a  notice  titating  tiiat  the- sale  would 
occur  on  a  certain  date  is 'fatally  defective  add 
renders  the  sale  void,' since -ander  Code  Civ. 
Proc.  f!  640,  641,'  reguirio?  'uotiee  of  sale  to 
specify  the  time,  which- shaH 'be  between  9  o'clock 
'  and  sundown,  tne-hear  of  the  sale  most  be  stat- 
ed for  tbe  benefit  of  intending  bidders. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  IS  1061-1058,  1068,  1069.] 

Appeal  from  Oirxiult  Conit,  Kingsbury 
County;   Alva  B.  Taylor,  Judge. 

Action 'by  Mette  K.  Jensen,  as  special  ad- 
ministrator of  Christian  B.  Jensen,  deceased, 
against  F.  M.  Andrews.  From  a  judgment 
for  plaintilt  and  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Crawford  &  Warren,  of  Huron,  and  WQ- 

°  Ilam  H.  Warren,  of  De  Smet,  for  appellant. 

Hall,  Alexander  &  Purdy,  of  Brookings,  and 

James  O.  Berdahl,  of  Lake  Preston,  for  re- 

.  spondent 

McCOY,  J.  This  action  was  brought  un- 
-der  the  statute  to  determine  adverse  claims 

■  to  real  estate:  The  plalntifF  claims  that  her 
intestate,  0.  B.  Jensen,  was,  at  and  prior 
to  his  death,  the  owner  in  fee  of  the  north- 
west quarter  of  Sec,  13 — ^109 — 56,  In  ^ngs- 

.  bury,  county,  and  asks  that  the  heirs  of  said 
Jensen,  deceased,  be  adjudged  and  decreed 

,to  be  the  owners  in  fee  of  said  real  estate, 
subject  only  to  the  rights  of  the  plaintiff  as 

.  administrator  of  the  estate  of  said  deceased. 
The  defendant  Andrews  clainis  to  be  the  own- 
er in  fee  of  said  land  by  virtue  of  a  sheriff's 
deed  issued  upon  a  foreclosure  sale  under  a 
mortgage  given  by  one'  O'Hor^,  a  'reou^te 
grantor  of  plaintiff's  intestate,  as  mortgagor.; 
No  question  was  raised  by  plaintiff  aa  to  thie 
▼alidlty  of  said  mortgage  as-, a  lieu  agalnsit 
wld.o^al  estate,  but  plaintiff  claima  that  the 


notice  of  ,portg^ge  «ate.was  so  ^f^ttre  ^s 
to  render  void  the  said  foreclosure  sale.  SHte 
cause  was  tried  before  the  court  without  a 
Jury,  and'  findings  and  Judgment  were  In 
favor  of  plaintiff,  and  against  the  defendant 
Andrews,  from  which  Judgment,, and  an  order 
denying  a  motion  for  new  trial*  said  de- 
fendant has  appealed. 

It  Is  the  Qontentlbn  of  appellant  that  the 
evidence  is  Insufficient  to  support  the  findings 
and  conclusions. of  law.  It  is  conceded  by  re- 
spondent that  the  appellant  has  good  title 
in  fee, to  said  land,  unless  suj^  title  Is  de- 
fective by  reason  of  Inflrmlties  in  the  notice 
of  foreclosure  sale,  The  ^id  mortgage  was 
foreclosed  by  advertisement,  and  the  notice 
of  sale  recited,  among  other  things,  that  the 
sheriff  of  said  county  would  sell  said  premis- 
es, at  public  auction,  to  the  highest  bidder, 
at  the  front  door  of  the  courthouse,  on  Sat- 
urday, the  14tli  day  of  February,  1914,  to  sat- 
isfy said' Indebtedness  and  costs  and  expenses 
of  said  foreclosure.  It  is  the  contention  of 
respondent  that  said  notice  of  sale  was  fatal- 
ly defective  by  reason  of  Its  failure  to  specify 
the  hour  of  day  at  which  said  sale  would 
take  place,  and  timt  by  reason  thereof  the 
said  sale  and  all  the  foreclosure  proceedings, 
Including  the  sherifTs  deed '  to  appellant, 
.were  void.  We  are  of  the  opinion  that  re- 
spondent is  right  In  this  contention.  Section 
640,  Code  of  Civil  Procedure,  prescribes  the 
form  and  contents  of  notice  of  foredosure 
sale  by  advertisement'  and  among  other 
things  provides  that  the  notice  of  sale  must 
specify  the  time  and  place  of  sale.  Section 
641  of  the  same  Code  provides  that  the  sale 
must  be  made  at  public  auction  between  the 
hours  of  9  o'clock  in  the  forenoon  and  tbie 
setting  of  the  sun  on  that  day.  It  is  the 
contention  of  appellant  that  a  notice  of  sale, 
specifying  the  day  only,  is  sufficiently  specific 
as  to  time  when  taken  In  connection  with  the 
provisions  of  section  641.  We  are  of  the  view, 
however,  that  this  contention  is  untenable. 
We  are  of  the  view  that  sections  640  and  641 
must  be  construed  together;  that  under  sec- 
tion 640  the  specific  hour  of  the  6ny  must  be 
stated,  at  which  the  sale  wlH  be  made;  and 
that  tmder-  section'  641  that  spedflc  hour 
must  be  within  the  time  Included  and  men- 
tioned In  section  641.  It  seems  to  be  gener- 
'.aUy  held  that  the. statutory  requirements  ^r 
foreclosure  by  advertisement  under  a  power 
of  sale  contained  in  a  mortgage,  being  purely 
statutory  procedure,^  must' In  all  things  be 
substantially  complied  with;  otherwise  such 
foreclosure  will  be  void  and  of  no  effect  to 
convey  title.  2  Jones  on  Mortgages,  S  1007 ; 
Bigler  V.  Waller,  14  Wall  297,  20  L.  Ed.  819; 
Brlckson  v.  Oonniff,  19  S.  D.  41,  101  N.  W. 
1104 ;  Holt  v.  Trust  Company,  11  S.  D.  456,  78 
N.  W.  947;  Kenney  v.  McElnaie,  25  S.  D. 
485,  127  N.  W.  597,  49  I*  R  A.  (N.  S.)  782 ; 
Clifford  ▼.  Tomllnson,  m.  Minn.  199,  94  N. 
W.  381.    It  seems  to  be  generally  held,  trndei 
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statutes  containing  the  proTlsloa  that  the 
notice  must  specify  the  "time  and  place'  of 
sale,"  that  the  notice  must  specify  the  place 
with  such  degree  of  certainty  that  intending 
bidders  .wlU  not  be  misled,  and  it  must  also 
give  the  time  of  the  sale  with  equal  certainty, 
stating  not  only  the  deiy  but  also  tbe  hoar 
at  which  It  will  be  held.    27  Qyc.  1409. 

In  the  case  of  Fltzpatrlck  v.  Fitzpatrlck, 
0  R.  I.  64,  75  Am.  Dec.  681,  being  a  case  In- 
volving the  similar  question  of  a  notice  of 
foreclosure  sale  falling  to  state  the  hour  of 
the  day  at  which  said  sale  would  be  made, 
the  court,  among  other  things,  said: 

"Snch  a  defect  defeats  the  whole  purpose  of 
the  notice,  which,  as  we  view  it,  Is  to  bring  to- 
gether eaai  a  body  of  purcbasero,  as  by  fair 
competition  will  insure,  as  far  as  this  goes,  a 
full  price  for  the  subject  of  gale." 

To  the  same  effect  are  the  decisions  in  the 
following  cases:  Trustees  v.  Snell,  19  111. 
166,  68  Am.  Dea  686;  Burr  ▼.  Borden,  61 
111.  392;  Bondurant  t.  Bondurant,  251  111. 
824,  96  N.  B.  306,  Ann.  Cas.  1914D,  18;  Hayes 
r.  Pace,  162  N.  O.  288,  78  S.  E.  290. 

The  object  and  purpose  of  specifying  the 
time  In  a  notice  of  public  sale  is  to  advise 
and  secure  the  presence  of  persons  who  might 
desire  to  bid  upon  and  purchase  the  property 
to  be  sold.  The  naming  of  the  specific  hour 
in  a  notice  of  public  sale  would  have  a  ten- 
dency to  secure  a  greater  number  of  purchas- 
ers and  bidders  at  such  sale  than  a  notloe 
merely  naming  the  day,  as  it  might  be  a 
great  inconvenience  to  some  intended  or  pro- 
spective bidders  and  purchasers  to  remain  at 
the  place  of  sale  many  hours  of  the  day  in 
uncertainty  as  to  the  time  when  such  sale 
would  take  place.  We  are  of  the  view  that 
section  640  of  our  Code  requires  the  spedflc 
hour  of  the  day  to  be  named. 

We  are  of  the  view,  and  therefore  hold, 
that  the  foreclosure  sale  In  question  was  void 
and  of  no  effect,  and  conveyed  no  title  to 
the  appellant  by  virtue  thereof.  We  are  also 
of  the  view  that  no  other  substantial  defect 
appears  in  said  notice  of  sale  or  foreclosure 
procedure. 

Finding  no  error  in  the  record,  the  Judg- 
ment and  order  appealed  from  are  affirmed. 


INNER  SHOE  TIRE  00.  y.  KNAPP  BROWN 

&  CO.    (No.  4083.) 

(Supreme  Court  of  South  Dakota.     June  28, 
1917.) 

EviDXNCK  «s>441(9)  —  Pasol  Etii»nok  to 
,  Vast  Wbitten  Contkact. 

Where  a  written  order  for  goods  on  a  blank 
famished  by  seller  did  not  in  terms  assert  an 
absolute  purchase  or  contain  an  express  prom- 
ise to  pay,  but  merely  advised  the  sdler  ot  the 
goods  to  be  shipped  according  to  the  price  and 
terms  recited  in  the  order  blank,  although  the 
law  will,  in  the  absence  of  other  testimony  upon 
the  recdpt  of  goods,  imply  a  promise  to  pay, 
parol  evidence  that  the  goods  were  consigned 
pursuant  to  a  previous  oral  contract  and  not 


sold  did  not  contradlet  tlie  written  order,  and 
was  admissible. 

[Bd.  Note.— For  otter  cases,  see  Ejvidence, 
Cent  Dig.  f  17S7.] 

Appeal  ftom  Muniolpal  Ooort  of  Sionx 
Falls;  Alpha  F.  Orr,  Jndga 

Action  by  the  Inner  Shoe  Tire  Company 
against  Knapp  Brown  *  Ca  From  a  Judg- 
ment for  defoidant,  and  from  an  <vder  deny- 
ing a  new  trial,  plaintiff  appeals.    AlBimed. 

Morris  ft  G&ldwell,  of  Sioux  Falls,  for  ap- 
pellant. Bailey  ft  Voorhees  and  P.  O.  Honeg- 
ger,  all  of  Sioux  Falls,  for  respondent. 

WHrriNO,  J.  Plaintiff  brought  this  ac- 
tion to  recover  an  amount  which  it  dalmed  to 
be  dne  for  goods  shipped  defendant  nnder  a 
written  order,  whidi  order  was  In  words  and 
figures  as  follows: 

Order  No.  142.  Aug.  17,  1914. 

Inner  Shoe  Tire  Company. 

Ship  to  Knapp  Brown  ft  Co.,  at  Sioux  Falls, 
S.  D. 

How    riiip:    Fgt.  When: 

Terms:  5%.    lOd.    80  net 

Red  Inner  Shoes. 

4  .82x3% *  6  76 

8   83x4 9  25 

1    34x4 9  25 

1  35x4%  11  75 

4    36x4% 11  76 

2  87x4% 12  60 

4   87x5 14  00 


At  onoe. 


«  27  00 
74  00 
9  25 
U  75 
47  00 
25  00 
66  00 


230  00 
250  00 


86%  discount. 

Will  send  Ust 

Buyer:   Knapp  Brown  ft  Oa 

Salesman :  C.  F.  HalL 

Defendant,  answoing,  admitted  the  giv- 
ing <tf  the  order  and  receipt  of  the  goods,  but 
denied  that  the  transaction  between  plain- 
tiff and  defendant  amounted  to  a  sale  and 
purchase  of  said  goods,  and  alleged  that  said 
goods  were  consigned  to  defendant  to  be 
handled  by  the  defendant  for  the  plaintiff. 
Upon  the  trial  the  plaintiff  introduced  the 
written  order  in  evidence,  proved  that  the 
goods  were  shipped  to  and  received  by  de- 
fendant, and  that  defendant  had  not  paid  for 
same.  Over  plaintiff's  objectlcm  that  It  was 
tncompetoit  because  it  tended  to  contradict 
the  terms  of  the  written  order,  deftodant  of- 
fered and  there  was  received  oral  testimony 
tending  to  prove  that  the  goods  were  consign- 
ed and  not  sold  to  defendant  Verdict  and 
Judgment  were  for  the  defendants.  From 
such  Judgment  and  an  order  denying  a  new 
trial  this  appeal  was  taken. 

The  only  question  requiring  onr  attention 
is  whether  the  trial  court  rightfully  admitted 
the  oral  testimony  received  on  behalf  of  the 
defense.  The  question  presented  to  us  is  not 
the  right  to  prove,  by  oral  evidence,  a  col- 
lateral contract,  as  was  the  question  In  Chap- 
in  V.  Dobeon,  78  N.  T.  74,  34  Am.  Rep.  512. 
Neither  is  It  the  question  of  a  rig^t  to  prove 
surrounding  circumstances  to  assist  In  the 
construction  Of  ft  ctmtract,  the  (piestlon  passed 
OD  In  Janssen  t.  MaUer,  lea  N.  W.  888. 
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Neith«r  Is  tlie  itnestiOD  before  hb  fh«  broad 
qnestton  of  the  rlgbt  ct  a  party  to  pronra  «H 
tbe  terms  6C  a  contract,  where  bat  a  part 
thereof  has  been  reduced  to  writing,  though 
this  appeal  might  undoubtedly  be  disposed  of 
under  the  weU-establlshed  role  ta  relation 
thereto.  The  sole  queetlcm  we  care  to  oon- 
lider  Is  whether  the  proof  Deceived  tended  to 
contradict  the  written  order.  Let  us  suppose 
that,  as  a  matter  of  fact,  an  arrangement  had 
been  entered  Into,  as  testified  to  by  respond- 
ent, under  which  arrangement  appellant  was 
to  ship  to  respondent,  the  owner  of  °a  vulcaniz- 
ing outfit,  the  "Inner  Shoes,"  the  same  bdng 
lining!  for  auto  wheal  ca sings,  orders  Xor 
which  had  already  been  taken  by  appellant 
from  various  owners  of  antOs;  respondent, 
by  means  of  Its  vulcanizing  outfit,  was  to 
Install  such  linings  for  appellant;  respond- 
ent was  to  collect  the  amount  due  from  the 
parties  who  had  ordered  suCh  "Shoes"  and 
remit  the  amount  collected,  lees  the  dlsc6ants 
which  it  should  retain  as  Its  compensation; 
and  respondmt  oould  return  to  appellant 
such  "Shoes"  as  were  not  accepted  by  those 
ordering  same.  Snch  being  the  relation  of 
the  parties,  would  It  be  Inconsistent  there- 
with for  respondent  to  send  In  this  order? 
This  writing  was  not  the  contract  The  con- 
tract was  wholly  oral.  Neither  party  had 
any  tbouj^t  of  redudng  the  contract  to  writ- 
ing or  of  preparing  any  memorandum  evi- 
dencing the  nature  of  tbe  contract  and  thus 
estaSUshlng,  in  writlnir,  the  relation  of  tbe 
parties.  To  carry  out  this  oral  contract,  this 
written  order  was  sent  appellant  by  respond- 
ent It  Is  a  printed  form  prepared  by  appel- 
lant By  it  appellant  was  advised  of  what 
goods  should  be  shipped,  and  respondent  was 
advised  of  the  list  price  of  the  goods  and  the 
discounts  to  be  allowed  It,  as  well  as  of  the 
time  within  whl<^  it  was  to  account  for  any 
sums  that  might  become  due  to  appellant 
There  was  nothing  in  the  writing  that  neces- 
sarily evidenced  a  sale — nothing  Inconsistent 
to  respondent's  dalm  that  the  contract  was 
one  under  which  the  goods  were  to  be  con- 
signed to  It  to  handle  as  tbe  agent  of  appel- 
lant Pam  V.  Vllmar,  64  How.  Prac  (JJ.  I.) 
235. 

Let  us  suppose  that  respondent  had  failed 
in  business  and  appellant  was  now  seeking  to 
regain  possession  of  such  "Shoes"  as  still  re- 
mained In  possession  of  respondent  Could  It 
be  claimed  that  on  account  of  this  written 
order,  appellant  would  be  estopped  from  prov- 
ing that  re£q;>ondent  was  merely  tbe  agent  of 
appellant  to  whom  appellant  was  consigning 
these  goods  for  dl8posltl(»i  oa  a  ctmunlsslon? 
Certainly  not  Bead  v.  UlUer,  45  Minn.  446, 
48  N.  W.  192. 

A  case  peculiarly  like  this  one  was  that 
of  Babcock  v.  Deford,  14  Kan.  40&  Plalntltr 
sued  upon  a  written  order  similar  to  this, 
and  the  trial  court  admitted  testimony  tend- 
ing to  prove  that  such  order  was  sent  pur- 
suant to  the  terms  nt  an  oral  contract  which 


contract  eoatempUrted  •  ooadlttdnal  sale; 
defendant  to  have  a  rlgbt  to  return  sudt 
goods  as  remained  unsold  at  end  of  six 
months.  In  the  course  of  tbe  oi>lnlon  we  And 
the  following  language,  whkib  Is  very  perti- 
nent to  the  facts  before  us: 

"Tbe  wridng  does  not  in  twms  assert  an 
absolute  purchase,  or  contain  an  express  prom- 
ise to  pay.  True,  tbe  law  wilL  in  the  absence 
of  other  testimony,  upon  a  receipt  of  the  goods, 
imply  a  proniss  to  jwy;  but  Ola  is  not  a  nec- 
essary inference  from  the  Ia]igu«ge»  and  might 
be  changed  by  extrinsiQ  drcumatances.  Thus, 
if  the  defendants  were  only  conunission  mer^' 
chants  seeking  consigBments,  kiM>wn  to  be  sncfa 
by  plaintiff,  the  oouise  of  bnaness  might  be  sodbt 
between  the  parties  as  to 'justify  tbe  inference 
that  this  was  but  an  application  for  a  consign- 
ment with  limit  as  to  price  and  time." 

The  Judgment  and  order  appealed  from  ase 
affirmed. 


CODINGTON  COUNTY  ▼.  UNDNBB. 
(No.  4116.) 

(Supreme  Court  of  South  Dakota.    June  20, 
1917.) 

1.  PUBUO     LaITDB     «=3l40-H01IKaiKAJ>— Ex- 

EKPTions. 
Undw  Const  art  22,  disclaiming  title  to 
unappropriated  noblie  lands,  etc,  and  Rev.  St 
tJ.  S.  i  2296  (TTs.  Comp.  St  1916,  I  4661). 
maklns  homestead  lands  not  liable  for  debts  con- 
tracted prior  to  issuance  of  a  patent  the  home- 
stead of  a  deceased  insane  person  eannot  be 
charged  with  amounts  expeaded  by  the  county 
in  maintaining  him  under  Laws  1918,  c.  313, 
allovring  counties  to  recover  snch  funds  subject 
t»  tbe  rights  of  certain  relatives  in  deceased's 
homestead,  since  such  statute  relates  only  to 
homesteads  created  by  local  laws  and  cannot  in. 
terfere  with  the  federal  exemption  of  public 
lands. 

[Ed.  Note.— BV>r  other  cases,  see  Public  Lands, 
Cent  Dig.  f |  ffJl-SaH.} 

2.  PuBUO   Lands    «=3140-'Hoke8Txai>— Bx- 

ratRIORS. 

Const  art  22,  diaelalming  title  to  onap- 
propriated  puUie  lands,  and  providing  that  audi 
lands  shall  remain  exempt  to  the  extent  pre- 
scribed by  Congress,  prohibits  atate  legislation 
subjecting  lands  acquired  under  tlie  federal 
Homestead  Act  to  the  satisfaction  of  debts  cr»- 
ated  prior  to  the  issuance  of  patent 

nSd.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  877-882.] 

8.  PuBuo    Lards    ^^liO— Hokxstbad— Bx- 

KKFIIOKS— "  DkBI.  " 

Under  £ev.  St  U.  S.  i  2296  (U.  S.  Comp. 
St  1916,  I  4551),  providing  that  homestead 
lands  shall  not  be  liable  for  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuance  of  pat- 
ent the  tenn  "debt"  includes  a  statutory  as  well 
as  a  voluntary  liability. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  li  877-382. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Debt] 

4.  Homestead  ^=»107— Ct.a  tms  Aoainot  Bs- 

tatb— BirrOBCKKENT. 

A  debt  which  cannot  be  ei^oroed  against 
decedent's  homestead  b^  legal  process  cannot  be 
enforced  through  administration  proceedings. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  fl  166, 166,  168-172.) 

Appeal  from  Circuit  Court,  Codington 
Ckxanty;  O.  Q.  Sherwood,  Judge. 
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:^Aetl<lnr-b}r'the'Ca■nty■:e!f  Codiastcnt,  State 
of  South  Dakota,  against  Albert .  hininer,  as 
administrator  of  John  Lindner.  From  a  Judff- 
meat  for  defendant,  and  an  order  denylns 
new  trfail,  pialntUf  appeals.    Affirmed. 

A.  J.  Haugan,  State's  Atty.,  til  Watertown,- 
tot  appellantl'  ^ttnten  &  Hanten,  of  Water- 
town,  for  respondent  '    , 

SMITH,  3.  Some,  time  prior  to  November 
14,  1$93,  one  Llhaher  made  a  liomestead  en- 
try 01^  a  quarter  sectipn  of  land  In  Coding- 
ton county  under  the  homestead  laws  of  the 
United  States.  On  November  H  1S93,  he 
Was  committed,  as  a  resident  of  that  county, 
to  the  South  Dakota  State  Asylum  for  the 
^sane,  where  he  remained  as  a  patient  un- 
til' ills  decease  dn  July  2,  1915.  During  his 
confinement  final  proof  was  made  for  Ills  ben- 
efit, under  the  laws 'of  the  United  States,  and 
pursuant  the^tq  a  patent  In  fee  simple  was 
issued  to  hlin '  bearing  date  June  1,  1898. 
During  the  period  of  his  confinement  a^d 
treatment  in  said  asylum,  Codington  county 
was  required  to  pay  to  the  state  for  his  sup- 
port and  treatment  the  sum  of  53,656.14,  for 
which  amount  a  claim  was  presented  by  the 
county  to  defendant  as  administrator  of  the 
estate.  Of  this  amount  $873.07  was  for  care 
and  treatment  between  November,  1893,  the 
date  of  his  commitment,  and  June  1,  1898, 
the  date  of  the  patent  The  trial  court  re- 
fused to  charge  the  government  homestead 
of  decedent  with  a  liability  for  the  payment 
of  this  amount  of  $873.07,  and  the  county 
appeals.  No  other  queetloa  is  raised  by  ap- 
pellant 

[1-4]  Chapter  813,  Lews  of  1913,  whldi 
repealed  section  544,  Political  Code  1908t 
reads  as  follows: 

"Sec.  1.  The  amount  incurred  by  any  comity 
in  this  state '  for  treatnient  and  maintenance 
of  any  insane  penson  in  tiie  hospital  for  the  in- 
sane, shall  be  a  charge  against  the  property  and 
estate  of  such  insane  person,  both  during  the 
lifetime  and  after  the  death  of  such  person. 
Provided,  that  the  homestead  ahal]  be  and  is  ei> 
pressly  excepted  from  the.  operation  of  this  act 
and  the  liability  hereunder  to  any  county  shall 
be  subject  to  the  right  of  the  husband,  wife, 
children,  or  in  case  there  is  neither,  of  the 
father  or  mother,  If  residents  of  the  United 
States,  and  who  are  dependent  upon  said  estate 
(or  necessary  support,  either  in  whole  or  in  part, 
to  such  extent  as  may  be  adjudged  by  the  court 
having  jurisdiction  of  such  estate. 

"Sec.  2.  Such  liability  for  reimbursement  for 
maintenance  and  "support  shall  be  enforced  in 
the  same  courts  and  in  the  same  manner  as  oth- 
er claims  for  necessaries  supplied  to  an  insane 
ward  or  bis  guardian  and  estate  for  the  use  of 
#ncb  insane  persoiC 

It  is  perfectly  clear  that  this  statute  has 
reference  only  to  the  bomesiead  as  created 
by  the  statutes  of  tMs  state  In  conformity  to 
the  state  Constitution,  and  cannot  be  con- 
strued as  nn  attempt  to  modify  or  destroy 
rights  or  exemptions  conferred  under  federal 


ftat»te»  qoBferomQgftbe.'dlsposltltp.pfiPvbUar 

taads  .of  the  United. States.  . 

Article  2Z,  St«t^  t  CoQstit^tioQ  (Oonipad^ 
with  the  United  iStates),  declarqs: 
'  "That  we,  the.  peopia  inhabitinc  the  state  oC  ' 
South'  Dakota,  do  agree  and  declare  that  we  for- 
ever disclaim  all  right  and  title  to  the  un- 
appropriated public  lands  lyine  within  the 
boutadacy  of  Sonfli  Dakota.  *  «  •  All  sueh 
lands  which  ,niay  have  heai  estempted  by  any, 
grant  or  law  of  the  United  States  shall  remain 
exempt  to  the  extent,  and  as  prescribed  by  such 
act  of  Congress." 

Section  2296,  U.  8.  Revised  Statutes  (6 
Fed.  Stat.  Anqpt.  SOT),  provides  as  follows:' 

''iJo  lands  acquired  under  the  provisions  of 
this  chapter  (the  HiMniMtMd  AoQ.  shall  ia  any        / 
event  become  liable  to  the -saiJstactioB.  of  any 
debt  contracted  prior  tA  the 'issuing  of  the  pat- 
ent therefor."  " 

The  provision  of  the  state  Constltutloa 
above  quoted  prohibits  the  passage  of  any^ 
law.  by  the  state  Legislature  which  may  at- 
tempt to  subject  lands  acquired  under  the 
federal  Homestead  Act  to.  the  satisfaction 
of  any  debt  created  prior  to  the  issuance  of 
the  patent  Eussell  v.  Lowth,  21  Minn.  167, 
18  An*.  Bep.  389;  Glle  v.  Hallock,  33  Wis. 
523;  Van  Doven  v.  Miller,  14  S.  D.  264,  85 
N.  W.  187;  Gould  V.  Tucker,  18  S.  D.  281, 
100  N.  W.  427;  Blair  V.  Mayer,  24  8.  D.  603, 
124  N.  W.  721,  140  Am.  St  Kep,  797;  Faull 
V,  Cooke,  l9  Or.  455,  26  Paa  662,  20  Am. 
St.  Rep.  836;  Sprinkle  v.  West,  62  Wash. 
587;  114  Pac.  430,, 34  L.  R.  A.  (N.  S.)  404, 
Ann.  Cas.  1912D,  281.  The  term  "debt"  as 
used  In  section  2296,  U.  S.  Re*.  Stat,  in- 
cludes a  statutory  as  well  as  {i  voluntary  li- 
ability. State  V.  O'Neri,  7  Or.  141.  A  debt 
which  cabnot  be  enforced  against  the  home- 
stead by  legal  process  cannot  be  enforced 
through  administration  proceedings.  Town- 
er V.  Rodegeb,  33  Wash.  153,  74  Pac.  50,  99 
Am.  St  Rep.  936;  Watkins  Land  Mtg.  Co. 
V.  Mullen,  8  Kfln.  App.  705,  54  Pac.  921;  32 
Cyc.  1083.  The  federal  statute  creates  an 
exemption  much'  broader  than  the  state 
homestead  statute.    Blair  v.  Mayer,  supra. 

The  gist  of  appellant's  contention  is  that 
the  exemption  under  section  2296,  U.  S.  Rev. 
Stat,  ceases  upon  the  death  of  the  grantee, 
by  fbi/ce  of  chapter  313,  Laws  1913,  which 
creates  a  contingent  liability  against  the 
homestead  Of  an  Insane  person  deceased,  for 
toioney  expended  by  the  county  for  his  care 
and  treatment  in  the  state  hospital.  A  com- 
plete and  Bufflclent  answer  to  this  contention 
is  that  (diapter  313  has  reference  and  applies 
only  to  the  homestead  created  by  the  state 
statutes,  and  not  to  the  federal  exemption. 
The  case  of  Beatty  v.  Wardell,  130  Iowa,  651, 
105  N.  W.  357,  4  L.  R.  A.  (N.  S.)  544,  Hi 
Am.  St  Rep.  45T,  relfed  upon  by  api)ellant 
Is  not  controlling,  as  It  merely  construes  a 
local  etem^tlon  statute. 

The  order  and  J[udgment  of  the  trial  coutt' 
are  aftlrmed. 
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BMBRSON-BBANTINGHAM   IMPLEMENT 
GO.  T.  BDGAR  et  aL    (Ko.  SOSa) 

(Sn^rem«  Oovrt  of  South  Dakota.    JTuse  26, 
1917.) 

1.  BVIDBRCB  «S^78(6)-*-X)iIJSOBAK»— FOUia>A- 
TION. 

In  an  action  on  notes  alleged  to  have  been 
executed  for  a  part  of  the  purchase  price  of 
an  engine  pursuant  to  a  written  contract  signed 
by  one  of  the  defendants,  in  irbich  it  appeared 
that  the  second  defendant  had  wired  aeUer  a  oma- 
ditional  approval  of  the  order,  an  alleged  subse- 

Suent  wire  signed  by  second  defendant  directing 
lie  ahipment  of  the  engine  as  per  the  written 
order,  denied  by  (ucb  defendant,  was  erraneoosly 
received  in  evidence  whwe  no  proper  fouttd&- 
tion  had  been  laid. 

[Kd.  Note. — For  other  cases,  fee  Evid«ice, 
Cent  Dig.  §§  1653,  1665.] 

2.  lOvioEHCK  «=»441(11)  —  Pabol  BvToxmm 
Vabyino  Wbitten  Contbact. 

As  the  written  order  provided  "it  la  further 
agreed  that  this  order  and  agreement  is  given 
and  accepted  and  the  sale  and  purchase  of  said 
engine,  fixtures,  and  equipment  are  made  upon 
the  express  condition  that  this  order  and  agree- 
ment contains  all  the  terms  and  conditions  of 
the  sale  and  purchase  of  said  engine,  fixtures 
and  equipment/'  parol  evidence  tending  to  show 
that  the  consideration  for  the  notes  waa  an 
agreement  by  the  defendant  who  signed  the  or- 
der to  transfer  a  patent  to  the  plaintiff  when  it 
should  have  been  obtained  was  inadmissible  ais 
to  such  defendant,  and  a  verdict  for  plaintiff 
should  have  been  directed  as  to  audi  defendant. 

[Ed.  Nob^j-rFoT  otb«  OMes,  see  Bvldeaoe, 
Cent  pig.  H  1790-1812,  204X2044-1 

3.  EVTOENCB  «=>444(B)  —  OOIXAXXBAL  AaMS- 

MINTS. 
Evidence  that  the  second  defendant  was  in- 
duced to  sign  the  notes  upon  the  faith  of  such 
alleged  collateral  oral  agreement  might  have 
been  admissible  so  far  as  he  waa  concerned,  it  not 
being  shown  that  he  agreed  to  the  order. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1943.  2040.] 

Appeal  from  Circuit  Court,  WaIw<HtIi 
Otmnty;  Joseph  H.  Bottum,  Jadge. 

Action  by  the  Eznerson-Brantlngtiam  Im- 
plement Company  against  J.  W.  Edgar  and 
another.  From  a  judgment  Cor  defendants, 
and  from  an  order  denying  a  new  trial,  plain- 
tiff appeals.  Reveraed  and  remanded  for  a 
new  trlaL 

Frank  Tnmer,  of  Faulkton,  for  appellant 
Carpenter  &  Morrison,  of  Morristown,  and 
H.  G.  Fuller,  of  Pierre,  for  respondents. 

GATES,  P.  3.  Defendant  Edgar  executed 
the  following: 

"Order  and  Agreement.  M^  AHnn.  7/19, 
1912.  To  the  Gas  Traction  Company,  Minne- 
apolis, Minnesota.  Ship  to  the  undersigned,  at 
the  railway  station  at  McLftnghlin  So.  Dak.  % 

Hains  Hdw.  Co.  as  soon  as  possible  on  

day  of  ,  1912  or  as  soon  thereafter  as 

practicable,  one  of  your  BIe  Four  SO  HP  gas 
traction  engines  with  all  fixtures  and  eqalp- 
ment  usually  furnished  with  same,  upon  the 
following  terms  and  conditions:  •  •  •  And 
if  the  undersigned  is  satisfied  from  such  trial 
that  said  engifie  will  perform  all  the  conditions 
hereinbefore  stated,  that  the  undersigned  wiU, 


at  the  expiration  of  such  three  days  trial,  pur- 
chase said  engine,  -fiztiires  and  otruipmmt  and 
pajT   therefor  the  «un»  of  3860.00  as   follows 

$ in  cash  and  the  balance  in  tlie  promissory 

notes  of  the  undersigned  dated  on  the  day  of 
such  purchase,  payable  to  the  order  of  the  Gas 
TracdoB  Ck>.,  with  interest  from  date  at  the 
rate  of  eicht  per  cent,  per  annum  as  follows; 
One  note  for  $500.00  due  on  or  before  Nov.  15, 
1912.  One  note  for  ?950  due  on  or  before  July 
16,  1918.  One  note  for  $950.00  due  on  or  be- 
fore Nov.  16,  1018.  One  note  for  $960.00 
due  on  or  befo>'e  July  16,  1914,  each  and  all  of 
said  promissory  notes  to  be  secured  by  a  first 
mortgsge  on  said  gas  traction  engine,  fixture 
and  equipment  and  also  by  indorsement  of  J.  W.- 
Harris  on  note,  of  Mobridge,  S.  Dak.  %  Mo- 
bridge  State  Bank,  This  order  written  subject 
to  approval  of  J-  W.  Harris-  If  said  engine, 
fixtures  and  equipment  are  not  so  purchased, 
the  andenigned  agrees  within  two  days  after  the 
expiration  of  such  three  days  of  trial  to  return 
the  same  to  said  railway  station :  and  said  un- 
dersigned further  agrees  that  his  fnilure  to  so  re- 
turn said  engine,  fixtures  and  equipment  within 
two  days  afte*  said  three  days  of  trial,  shall  be 
an  acceptance  and  purchase  of  said  engine,  fix- 
tures and  equipment  by  the  undersigned  at  the 
price  and  upon  the  terms  and  conditions  herein- 
before stated.  *  *  *  It  is  further  agreed  that 
this  order  and  agreement  is  given  and  accepted 
and  the  sale  and  purchase  of  said  engine,  fixtures, 
and  equipment  are  made  upon  tiie  exi>re8B  condi- 
tion that  this  order  and  agreement  contains  all 
the  terms  and  conditions  of  the  sale  and  pur- 
chase of  said  engine,  fixtures  and  equipment  and 
cannot  in  any  manner  be  changed,  altered,  varied 
or  modified  without  the  written  oonsent  of  an  ■ 
officer  ot  said  Gas  Trtkstioa  Oosapany ;  *  *  * 
and  that  this  order  and  agreement  is  not  to  be 
bin<Bng'upon  the  Gas  Traction  Company  until 
appMvied  by  aaitf  company  by  an  oflBcer  thereof 
signing  the  same.    J;  W.  Bdsar." 

Defendant  Harris  sent  the  Hollowing  teH»- 
gram  on  July  20,  1912: 

"Mobridge,  S.  D.  July  20,  1912.  Gas  Trac- 
tion Co.  Mpls.  I  will  approve  of  Edgar  order 
provided  you  reduce  nineteen  thirteen  payments 
to  six  hundred  each  and  making  balance  due  in 
two  payments  nineteen  fourteen  July  and  No- 
vember and  that  engine  be  loaded  right  out. 
Wire  answer  if  accepted  and  when  «igine  will 
be  loaded.    J.  W.  Harris." 

On  Jnly  22,  1912,  he  sent  another  telegram 
as  follows: 

"Dated  Mobridge,  S.  D.  22  To  Gas  Traction 
Co.  Please  wire  answer  my  message  July  twen- 
tieth.   J.  W.  Harris." 

On  July  22,  1912,  the  Gas  Traction  Com- 
pany received  the  following  telegram: 

"Dated  Morristown,  S.  D.  22  To  Gas  Trac- 
tion Co.  Ship  engine  as  per  Edgar  order.  I  will 
Guarantee-    J-  W.  Harris." 

[1]  Defendant  Harris  denied  having  sent 
this,  and  It  waa  erroneously  received  In  evi- 
dence because  no  proper  foundation  had  been 
laid.  On  July  29,  1012,  the  above-written  or- 
der and  agreement  was  approved  by  the  Gas 
Traction  Company,  and  the  engine  was  sent 
to  Edgar.  On  August  6,  1012,  the  defendants 
Edgar  and  Harris  executed  and  delivered  to 
the  Gas  Traction  Company  their  promissory 
notes  In  conformity  with  said  agreement,  and 
defendant  EXlgar  executed  a  chattel  mortgage 
on  the  engine.  No  objection  was  made  that 
the  engine  did  not  comply  with  the  terms  of 
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the  warrant;.  ActLon  was  brought  upon  the 
notes  tor  $600  due  November  16,  1912,  and 
1900  due  Jaly  15,  1913,  by  plaintiff  as  as- 
signee of  tlie  notes.  Ibe  defendants  were 
permitted  to  Introduce  testimony  tending  to 
show  that  the  occasion  for  the  notes  was  an 
agreement  by  defendant  Edgar  to  transfer  to 
the  Gas  Traction  Company  a  patent  for  a 
three-speed  gear  device  for  use  on  gas  en- 
gines when  Edgar  should  have  obtained  a 
patent,  application  for  which  had  been  made, 
and  that  the  giving  of  the  notes  and  mortgage 
was  merely  as  security  that  the  patent  would 
be  transferred  to  the  Oas  Traction  Company 
when  obtained.  The  verdict  of  the  Jury  was 
for  defendants.  From  the  Judgment  altered 
thereon  and  from  an  order  denying  a  new 
trial,  plaintiff  aiq;)eals. 

The  principal  error  relied  upon,  and  the 
only  one  we  deem  Important  for  considera- 
tion, is  the  admission  of  the  evidence  last 
above  referred  to.  It  Is  the  contention  of 
appellant  that  such  evidence  tended  to  vary 
the  terms  of  a  written  contract  and  was 
therefore  wholly  inadmissible  Respondent 
contends  that  this  case  comes  under  the  rule 
tliat  it  is  competent  to  show  that  the  writ- 
ten agreement  never  became  operative,  and 
that  its  obligation  never  commenced,  citing 
JTones,  JDy.  I  439. 

[2]  We  are  of  the  <q;>lnion  that,  ao  ter  as 
defendant  Edgar  is  concemed,  such  rule  is 
inapplicable  to  the  presoit  case  for  the  rea- 
son tliat  the  order  recites: 


"It  is  further  agreed  that  this  order  and  agree- 
ment ia  given  and  accepted  and  the  sale  and  pnr* 
chase  of  said  engine,  flxtnres,  'and  equipment 
are  made  upon  the  express  condition  that  this 
order  and  agieement  contains  all  the  terms  and 
conditions  of  the  sale  and  purchase  of  said  en- 
gine, fixtures  and  equipment." 

To  api^  sBdi  rule  wonid,  u  to  deftedant 
Bdgar,  clearly  violate  the  terms  and  condi- 
tions of  a  written  contract  because  it  clearly 
appears  that  the  parties  did  "Inteod  the  docu- 
ment to  be  a  complete  and  final  statement  of 
the  whole  of  the  transaction  between  tfaem." 
Jones,  Ev.  f  439.  We  are  of  the  opinion 
that,  as  to  defendant  Edgar,  the  ooart  erred 
in  receiving  evidence  as  to  the  patent  right 
matter,  and  that  a  verdict  should  have  beoi 
directed  for  plaintiff  as  against  Edgar. 

[3]  Evidence  that  defendant  Harris  was 
induced  to  sign  the  notes  upon  the  faith  of 
such  alleged  collateral  oral  agreement  mi^ 
have  been  admissible  so  far  as  he  was  con> 
cemed,  it  not  being  shown  that  he  agreed  to 
the  ordw,  but  the  trial  court  admitted  a  lot 
of  evidence  that  would  not  be  competent  even 
as  to  him.  The  case  was  tried  In  the  circuit 
court  and  also  presented  here  on  the  theory 
that  the  evidence  alluded  to  was  admisslUe 
as  to  both  defendants.  We  deem  it  reason- 
ably clear  that  such  rulings  were  prejudicial 
to  the  rights  of  plaintiff,  not  only  as  against 
defendant  Edgar,  but  also  aa  against  defend- 
ant Harris. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 
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NASSKN  -r.  AKFBNSON  et  ox.    (No.  80838.)* 
(Sopreme  Otndt  of  Iowa.    Jane  26,  1917.) 

1.  GuARDrAW  AWD  Wabd  *=»TO  —  Eatmica- 

TION    OF    OUABDIAK'S    AcTS. 

Where  o»e  indebted  to  a  minor,  dwrtly  be- 
fore she  became  of  age,  paid  his  debt  to  one  act- 
ing as  her  guardian  but  who  had  not  Qualified 
as  such,  and  after  she  became  of  age  she  re- 
ceived half  the  money  from  such  guardian  and 
be  put  her  oC  as  to  the  remainder,  bat  sh^  did 
not  inform  tiie  debtor  ot  take  steps  to  collect 
tiie  remainder  from  such  guardian  or  inquire 
whether  he  had  qualified  until  over  a  year  after 
coming  of  ai;e,  when  the  guardian  went  into 
bankruptey,  her  conduct  ratified  the  guardian's 
receipt  of  money  from  the  debtor,  so  that  she 
could  not  sue  the  debtor  on  such  debt. 

WEd.  Note.— For  other  cases,  gee  Guardian  and 
ard,  Gent.  Dig.  »  308-815.] 

2.  MoBTQAOES    *»298(2)— Patmewt— Appab- 

KRT  AtTTHOBTTT  TO  iRBCBITB. 

Payaent  of  a  mortgage  debt  due  a  minor  to 
oae  who  had  the  note  in  his  possession  and  acted 
as  her  guardian,  but  who  had  not  qualified,  was 
payment  to  one  apparently  the  rightful  holder 
or  owner,  although  the  note  bore  no  indorsement 
of  payment  other  tiian  intereat,  and  the  mort- 
gage was  never  formally  released. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |S  837-839,  864 ;  Payment,  Cent. 
Dig.  112.] 

Appeal  from  District  Ck>art,  Hamilton 
County;   R.  M.  Wrigbt,  Judge. 

Action  In  equity  to  foreclose  a -mortgage 
securing  a  note  ^voa  by  the  defendants  to 
the  guardian  of  tbe  plaintiff.  The  plaintiff 
XtrevaUed,  and  defendants  appeal.    Reversed. 

D.  o.  Chase,  of  Webster  Oiiy,  for  appti- 
lanta.  O.  J.  H«iderson,  of  W«bster  City,  fl>r 
appellee 

8AXINOBR,  3.  I.  Tbla  much  stands  ad- 
mitted, or  is  clearly  proven:  Aboat  May  U, 
1904,  defendant  Thomas  Aiutenson  made  to 
ene  iTemoD,  as  goardlan  of  the  property  of 
ptaUntlff,  then  a  minor,  his  note  for  the  prin- 
cipal anm  of  9520.17,  with  interest  at  6  per 
cent  per  annum,  doe  Febraary  18,  1016; 
to  secare  the  payment  of  the  note,  both  de- 
fendants made  to  Iverson,  as  guardian,  a 
mortgage  on  premises  described;  Iverson 
died  on  October  25,  1911.  At  this  time  the 
plaintiff  was  still  a  minor,  but  she  was  over 
14  yean  of  age  when,  on  December  18,  1011, 
she,  at  the  snggestion  of  the  defendant 
ThcMnas  Anfenson,  who  is  her  stepfather, 
made  application  that  Hlnunel  be  appointed 
gnardlan  to  succeed  Iverson.  The  adminis- 
trator of  Iveraon  notified  It  was  necessary  to 
have  a  gnardlan  appointed  to  receive  this 
note  and  mortgage,  and  he  says  as  a  witness 
that  "they"  wanted  HlmmeL  At  this  time 
Himmel  was  a  banker  In  reputable  standing. 
On  May  21,'  1912,  Hbnmel  was  appointed 
goardlam,  and  bis  bond  fixed  at  $2,400.  The 
derk  of  the  proper  court  testifies: 

"Q.  I  art:  you  if  you  can  state  from  your 
examination  of  the  records  that  no  bond  or  oath 
or  qualification  has  ever  been  filed  by  J.  E. 
Himmel  as  snch  guardian.    A.  No,  sir." 


The  witness  adds  that  no  lettraa  of  guard- 
lanship  were  ever  Issued  to  HlmmeL  Tbe 
administrator  of  Iverson  turned  the  note 
and  mortgage  over  to  Himmel,  and  HImmd, 
on  May  21, 1012,  receipted  therefor  as  guard- 
ian. Both  plaintiff  and  defendant  Thomas 
Anfenson  onderstood  at  tills  time  that  Him- 
mel was  acting  as  her  guardian.  He  bad 
in  his  bands  moneys  belonging  to  plaintiff 
other  than  what  was  paid  lUm  on  tbe  note 
given  by  defendants.  She  never  made  inr 
quiry  whether  Himmel  bad  qualified,  and 
assuned  he  bad.  It  Is  conceded  Anfenson 
paid  the  note  to  Himmel  and  that  Himmel 
acknowledged  payment  as  guardian,  conced* 
ed  that  neither  before  nor  then  did  plaintiff 
or  defendant  know  that  Himmel  had  failed 
to  qualify  and  give  bond,  and  that  Anfenson 
made  foil  payment  to  Himmel  about  six 
days  before  plaintiff  came  of  age,  in  good- 
faith  belief  that  he  was  plaintUTs  duly  w 
pointed  guardian,  and  conceded  that  plain- 
tiff err(Mieously  assumed  be  was  such  duly 
qualified  guardian  until,  long  after  payment  of 
the  said  note  to  Himmel,  be  went  into  bank- 
mptcy,  when  it  developed  for  tbe  first  time 
that  he  had  utterly  failed  to  qualify  and  was 
wholly  Insolvent. 

Defendant  asked  plaintiff,  about  three 
weeks  before  she  came  of  age,  and  therefore 
about  two  weeks  before  be  nmde  payment  to 
Himmel,  whether  Siie  wanted  that  money 
when  she  became  of  age^  and  she  said,  "Tes." 
The  note  was  not  due  until  April,  1015,  but 
be  raised  SMue  grain  and  paid  the  note  to 
Himmel  before  it  was  due,  some  six  days  be- 
fore plaintiff  became  pt  age,  and  understood 
at  that  time  he  was  plaintlfTs  guardian.  As 
will  appear,  Himmel  paid  plaintiff  part  of 
what  was  paid  him  on  the  note.  She  never 
told  defendant  of  the  imyment  Himmel 
had  made  to  her;  never  asked  dettedant 
about  the  money  after  he  paid  It  to  Himmel, 
and  said  nothing  about  her  note  or  any 
mon^  until  Himmel  went  Into  bankruptcy, 
mor^  than  a  year  after  defendant  made  pay- 
ment   There  appears  this  in  the  testimony: 

Q.  Well,  what  did  you  think  Himmel  would 
pay"  you  $300  for  if  he  hadn't  collected  any- 
thmg  of  your  stepfather?  A.  Well,  the  agree- 
ment was  made  when  he  was  appointed  guardian 
that  Mr.  Anfenson  was  to  pa^  it,  and  I  suppos- 
ed he  had,  and,  not  asking  him,  I  didn't  know. 

11.  Though  Himmel  did  not  qualify,  yet 
it  was  plaintiff  whom  the  statute  authorized 
to  take,  and  who  took,  the  step  without  which 
Himmel  could  not  be  ber  guardian,'  and  in 
tbe  absence  of  which  he  would  not  have  act- 
ed as  her  emardlan.  She  alone  had  power 
to  select  him.  -She  had  power  to  deal  with 
any  situation  created  by,  and  to  obviate 
results  that  might  flow  from,  bis  failure  to 
take  steps  to  qualify  him,  because,  If  he  did 
not  qualify,  there  was  no  guardian  chosen, 
and  she  could  choose  another.  Defemdant 
had  no  such  power.    When  she  held  him  out  to 
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be  her  goardian,  she  41d  not  know  he  had  not 
qualified.  But  neither  did  defendant  know 
of  the  fallnre  to  qualify  when  he  paid  Hlm- 
mel.  She  did  what  defendant  did  not  do. 
She  held  Himmel  ont  to  be  her  guardian; 
she  permitted  her  note  and  mortgage  to  re- 
main with  him.  Thus  she  laid  the  founda- 
tion upon  wliidi  Himmel  could  wwk  a  fraud 
upon  any  one  who  In  good  faith  believed 
Himmel  was  authorized  to  act  as  guardian 
flnd  to  take  payment  upon  the  note  and  mort- 
gage which  he  had  in  his  possession.  More, 
the  record  fairly  shows  that,  shortly  before 
her  minority  ended,  plaintiff  had  reason  to 
believe  defendant  would  pay  tills  note  to 
Himmel,  and  made  no  objection.  The  posl- 
ticm  of  plaintlfC  is  that,  though  more  than 
14  years  old  she  was  still  a  minor  in  such 
senses  that  no  act  or  omission  on  her  part 
could  estop  her  to  deny  that  Himmel  was 
her  guardian,  and  that  here  is  a  naked  case 
of  payment  made  to  one  who  bad  no  author- 
ity to  receive  it  Tills  position  is  sonnd  if 
she  had  been  less  than  14  years  old.  The 
question  is  whether  section  3195,  Code  1807, 
worked  a  limited  manumission  which  sul>- 
jects  her  to  being  estopped  to  deny  that  a 
guardian  chosen  by  her  Is  not  legally  her 
guardian. 

What  Is  it  that  creates  the  dlsablUtleB  and 
grants  the  immunities  of  minority?  The  Leg- 
islature. Who  can  take  away  wboUy  all 
disability  or  immunity?  The  Legislature.  If 
it  can  take  away  all,  it  can  take  away  part 
Majority  and  minority  and  municipal  cor- 
porations are  alike  the  creatures  of  statute. 
And  in  School  District  v.  School  District, 
139  Iowa,  249,  IIT  N.  W.  668,  we  said,  of  the 
last,  that  they  are  such  creatures;  that 
thrfr  existence,  powers,  rights,  and  privileg- 
es are  all  creatures  of  legislative  will ; 
and  that  the  power  that  made  them  can  un- 
make, and  the  power  that  gave  can  withhold 
or  take  away. 

What  has  the  Legislature  done?  Section 
3196  of  the  Code  of  1897  is: 

"A  minor  over  fourteen  years  of  age,  of  sound 
mind,  may  select  the  guardian,  subject  to  ap- 
proval by  the  district  court,  or  a  judge  thereof, 
of  the  county  in  which  his  parents  reside,  if 
living  with  them;  if  not,  of  the  count;  of  his 
residence." 

It  is  suggested  this  but  recognises  that  one 
over  14  is  old  enough  to  make  it  important 
that  there  sliall  be  no  friction  because  a  per- 
sonal guardian  is  not  pleasing  to  the  ward. 
But  that  could  not  have  been  the  object  of 
the  statute.  It  deals  wholly  with  a  guardian 
over  proi)erly.  Section  3194,  which  deals 
with  guardianship  of  property,  is  its  ante- 
cedent The  parents  are  the  guardians  of 
the  person,  and  no  other  Is  to  be  appointed 
as  long  as  there  are  parents.  Yet  section 
3195  permits  the  choosing  of  a  guardian 
while  the  parents  are  living.  All  of  which 
emphasizes  that  the  selection  which  it  au- 
thorizes is  of  a  guardian  to  manage  property. 

Why  Is  it  not  plainly  the  purpose  of  the 


statute  to  recognize  that  when  14  Is  readi- 
ed youth  no  longer  n^;atlvea  intelligence  to 
choose  a  proper  guardian  of  property — ^to  de- 
clare that  when  and  after  that  age  is  attalUr 
ed  there  exists  an  ability  to  do  business  as 
to  this  particular  thing  which  was  not  pos- 
sessed before?  It  was  intended  that  none 
save  persons  of  sufficient  intelligence  to  make 
it  properly  should  be  permitted  to  select,  be- 
cause the  statute,  in  terms,  excludes  those 
who  are  not  of  sound  mind.  Taking  inttf 
condderatlon  statutes  in  pari  materia,  wq 
flnd  other  Instances  wherein  the  Legislature 
recognizes  tliat,  though  a  minor,  one  may 
be  qualified  to  do  some  things,  properly. 
Though  a  minor,  one  may  maintain  actions 
for  nuisance,  waste,  and  trespass  done  in 
the  time  of  his  ancestor,  as  well  as  in  Iila 
own  time.  Section  4308,  Code  1897.  WJien 
younger  than  14,  service  of  notice  must  b» 
made  on  some  one  other  than  him.  After  he 
has  reached  14  service  on  him  is  sufficient. 
Section  3533,  Code  1897.  He  is  bound  by  no- 
tice of  apiieal  served  on  lilm.  Bmndage  v.- 
Cheneworth,  101  Iowa,  256,  70  N.  W.  211,  6S 
Am.  St.  Rep.  382.  True,  the  selection  of  a 
i^uardian  made  by  him  must  have  the  ap* 
proval  of  the  court,  but,  manifestly,  one  may 
be  liable  for  acts  done  by  him  though  the 
act  is  to  be  done  only  upon  an  approval.  An' 
administrator  may  not,  without  an  approval, 
bind  the  estate  at  least  as  to  some  things. 
But  the  very  fact  that  he  does  them  without 
such  approval  will  make  him  liable  indivldu-' 
ally.  At  this  point  we  nuist  try  to  avoid  rea- 
aooing  In  a  circle.  We  must  not  say  selection 
is  authorized  because  ability  is  recognlzed; 
that  approval  of  selection  and  qualifying  Is 
necessary  to  give  powers  to  the  one  selected 
as  to  the  world  at  large;  that  the  selector 
can' insure  an  approved  selection,  and  quali- 
fication by  the  one  selected,  because  he  can 
make  a  new  selectioti  until  there  is  an  ap- 
proval and  qualification,  but  that,  if  he  fails 
to  get  the  approval  or  the  qualification  which 
he  has  i)ower  to  iBsure  because  he  is  rec- 
ognized as  having  the  necessary  Intelligence, 
this  proves  that  the  power  given  him  was 
not  a  recognition  of  taia  having  such  intelli- 
gence. 

It  may  be  said  it  is  unreasonable  and  ar- 
bitrary to  authorize  one  at  14  yenrs  of  age 
to  select  a  guardian  to  manage  Ids  property. 
Many  will  so  say  as  to  the  statute  which 
ends  minority  in  males  at  21,  in  females  at 
18,  and  which  allows  all  minora  to  attain 
full  majority  by  marriage.  As  to  the  last,  it 
removes  all  dlaability,  while  section  3195  re- 
moves but  part.  The  same  argument  can  be 
more  strongly  urged  against  authorizing  serv- 
ice of  original  notice  and  of  notice  of  appeal 
to  be  made  on  one  who  has  attataied  14  years. 
To  a  certainty,  one  of  that  age  may  be  as  Well 
qualified  to  select  a  guardian  to  manage  his 
property  as  he  is  to  determlbe  whether  to- 
defend  against  a  suit  or  an  appeal  which 
may  take  all  of  his  property  from  him.  E^veo 
more  strongly  may  the  statute  be  arraigned 
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which  permits  a  minor  of  any  age  to  main- 
tain actions  for  nuisance,  waste,  and  }:i«spass 
done  before  or  In  his  time.  We  might  well 
content  ourselves  by  saying  that.  If  It  were 
not  clear  authority  to  do  these  thln^^s  had  been 
^n*nted  by  the  Legislature,  we  would  consider 
.reasonableness  upon  the  question  whether 
manumission  with  reference  to  guardianship 
was  granted,  or  these  other  acts  authorized. 
But,  as  said  In  School  District  t.  School  Dis- 
trict, 139  Iowa,  249,  117  N.  W.  668,  while  It  Is 
true  that  legislative  power  may  be  unwisely 
exercised,  and  that  a  statute  generally  wise 
may  operate  oppressively  In  Individual  In- 
stances, such  matters  are  for  legislative  con- 
sideration. If  the  Legislature  has  removed 
a  disability,  taken  away  a  privilege  or  an 
Immunity,  or  granted  a  right  or  a  power,  we 
can  do  nothing,  though  the  action  be  arbi- 
trary or  unreosonabla  That  the  Legislature 
has  so  ordered  Is  the  all-safflclng  answer, 
though  It  were  conceded  It  acted  unwisely 
and  improvldently.  All  these  things  matter 
only  If  there  be  reasonable  doubt  on  whether 
ft  has  acted  as  claimed.  We  might  well  stop 
here,  but  it  is  not  to  be  said,  either,  that  the 
statute  exhibits  any  unreasonableness.  What 
tf  the  time  limit  flxed  is  arbitrary?  In  the 
very  nature  of  things  It  must  be.  Boys  be- 
come entitled  to  all  the  privileges  of  an 
adult  when  they  reach  21.  Some  are  fully 
able  to  take  the  responsibility  of  a  major 
when  they  are  19.  Some  never  become  thus 
able.  But  we  would  not  undertake  to  say 
that  therefore  majority  f<Hr  the  male  was 
not  established  at  21;  nor  that  It  was  an  un- 
reasonable time.  It  can  be  said  that.  If  It 
be  wise  to  stop  minority  in  a  male  at  21,  it 
Is  unwise  to  do  the  same  thing  for  a  female 
at  18.  Certainly,  many  Instances  can  be 
thought  of  wherdn  it  has  proved  unwise  to 
have -minority  removed  by  a  marriage  before 
the  statute  age  discontinuing  minority  has 
been  readied.  But  all  will  concede  that  such 
objections  must  be  addressed  to  the  Leglsla- 
ttire,  and  that  there  Is  nothing  so  unreason- 
able as  that  a  court  could  hold  that  majority 
was  not  reached  at  18  and  that  marriage  did 
not  work  an  attainment  of  majority. 

These  and  other  statutes  on  the  same  sub- 
ject can  be  said  to  be  unreasonable  only  If  It 
be  against  reason  to  couple  a  grant  of  power 
or  removal  of  a  disability  with  corresponding 
duty,  obligation,  and  responsibility.  On  that 
reasoning  the  minor  who  is  authorized  to 
maintain  an  action  for  nalsance,  waste,  and 
trespass  Is  not  bound  to  pay  the  costs  of  suit, 
If  the  one  he  Institutes  be  defeated.  Before 
he  Is  14  no  valid  service  of  notice  can  be  had 
upon  him.  He  may  be  effectively  served  aft- 
er be  has  reached  that  age.  Is  he  as  little 
bonnd  by  the  notice  which  may,  as  by  the 
one  that  might  not,  be  served  upon  him  7  Aft- 
er he  is  14,  substituted  service  may  be  had 
upon  him,  binding  others.  On  what  theory? 
Manifestly,  by  entertaining  the  conclusive 
presumption  that  he  has  intelligence  enough 
to  apprehend  the  effect  of  the  service,  and 


that  be  will  advise  the  meml)er  of  the  fami- 
ly Impleaded  of  having  been  served.  In  this 
illustrated  case  there  is  more  than  a  recogni- 
tion of  ability  to  act  for  himself.-  He  is  made 
the  agent  of  another,  and  that  other  is  bound 
and  may  suffer  if  the  agait  do  not  do  the  dn- 
ty  which  the  law  presumes  he  will  perform. 

If  we  are  to  go  into  the  question  of  rea- 
sonableness, the  Legislature  had  to  fix  an 
arbitrary  time,  and  must  be  credited  with 
having  had  all  the  possiblUtlcs  in  view  when 
it  made  this  time  limit  If  it  can  be  said  It 
seems  unreasonable  to  give  a  14  year  old  girl 
powers  which  would  make  her  re^wusible  if 
her  negllgeace  in  ^ther  selecting  or  having 
qualified  a  guardian  Injured  another,  It  must 
also  be  said  that  without  this  statute  a  girl 
just  one  day  short  of  being  18  or  a  boy  just 
one  day  short  of  being  21  could  deliberately 
defraud  another  by  a  pretense  that  one  re- 
ceiving payment  was  a  duly  qualified  guard- 
Ian  and  yet  escape  all  liability.  And  truly 
illuminative  is  the  provision  of'  section  3190, 
Code  1897,  that  a  minor  may  not  disaffirm 
his  contracts  where,  on  account  of  his  having 
engaged  in  business  as  an  adult,  the  other 
party  had  good  reason  to  believe  him  capa- 
ble of  contracting.  The  Legislature,  being 
obliged  to  fix  an  arbitrary  time,  must  have 
had  all  the  periods  and  possibilities  we  have 
spoken  of  in  view.  In  view  of  all  this.  It  is 
not  unreasonable  to  provide  that  minority 
vras  removed  after  a  person  of  sound  mind 
attained  the  age  of  14,  to  the  extent  of  mak- 
ing such  person  responsible  if  something  done 
or  not  done  by  him  in  the  selecting  of  a 
guardian  subjected  another  not  in  fault  to  an 
Injury.  And  it  should  be  borne  in  mind  that, 
if  this  statute  does  not  create  a  limited  man- 
umission. It  is  because  we  must  hold  that  the 
statute  had  no  purpose.  Without  it,  this 
plaintiff  could  not  be  estopped  or  have  any 
re?IK>nslbi)ity  concerning  the  appointment  of 
a  guardian  untU  she  became  18  or  married. 
If  that  is  still  so,  notwithstanding  the  enact- 
ment of  this  statute,  thai  there  was  no  occa- 
sion for  the  enactment. 

We  think  the  plea  of  minority  does  not 
avail  to  prevent  plaintiff  from  being  estopped 
to  deny  that  Himmel  was  her  guardian. 

[1]  III.  Grant,  for  the  sake  of  argument, 
that  nothing  done  or  omitted  before  she 
reached  18  can  bind  her.  We  have  next  to 
consider  what  she  did  after  she  was  18.  She 
then  did  what  clearly  amounts  to  taking  part 
of  what  had  been  paid  to  Himmel,  luiowlng 
he  had  been  paid  the  note,  and  extending 
credit  to  him  for  the  balance.  For  it  appears 
she  made  repeated  efforts  to  get  money  from 
Illmmel,  called  on  him  for  that  purpose  sev- 
eral times;  she  found  him  absent,  but  finally 
did  meet  him  in  April,  1914,  more  than  a 
year  after  the  note  had  been  paid  to  Himmel. 
and  then  attempted  to  collect  what  had  been 
paid.  At  this  time  she  still  supposed  he  had 
been  her  guardian.  In  her  own  words,  he 
paid  her  $300.  put  her  off  for  the  rest,  and 
in  a  couple  of  weeks  he  went  into  bankrupt- 


Digitized  by 


Google 


680 


163  NORTHWBSXBItN  RBFOBTBB 


(loira 


cy.  She  understood  the  $300  paid  her  was 
part  of  what  Anfenson  paid  on  his  iiot& 
Hlmmel  admitted  he  had  collected  the  note, 
paid  the  ^00,  and  said  he  couM  not  pay  sOl 
of  It  then;  that  she  should  %valt  a  couple  of 
weeks  and  he  would  pay  her  the  balance 
when  he  straightened  It  up  In  court.  He  re- 
fused to  pay  her  the  balance  on  the  pretext 
that  be  could  not  do  so  until  the  next  term  of 
court,  when  he  woald  make  an  accounting 
and  settlement  with  her  in  full.  There  can 
be  no  question  of  her  attitude  with  reference 
to  considering  Himmel  a  debtor.  She  com- 
plained because  he  had  not  paid  her,  and 
spoke  of  it  as  a  failure  to  receive  the  balance 
of  her  estate,  and  It  was  only  at  the  very  last 
that  she  thought  of  suing  her  stepfather. 

She  deferred  all  activities  towards  collec- 
tion until  collection  had  become  hopeless.  It 
was  only  after  Hlmmel  went  into  bankruptcy 
that  she  took  steps  to  ascertain  whether  be 
had  a  bond  and  consulted  lawyers  to  that 
end.  It  was  then  she  first  proposed  to  collect 
the  balance  of  him  and  his  bondsmen,  if  she 
could. 

One  theory  advanced  by  appellee  is  that 
defendant  has  suffered  no  prejudice,  and 
therefore  no  estoppel  arises.  It  Is  not  at  all 
clear  that  prejudice  Is  lacking.  If  more  pres- 
sure had  been  brought  to  bear  by  her,  Him- 
mel might  have  paid  all  rather  than  part 
Had  she,  as  soon  as  she  could  after  becoming 
of  age,  advised  defendant  of  the  situation,  he 
might  have  forced,  or  attempted  to  force, 
Hlmmel  to  pay  over  the  balance.  She  pre- 
ferred to  make  Hlmmel  her  debtor.  But,  in 
a  sense,  the  presence  or  iirejudlce  is  quite  be- 
side the  question,  which  is:  How  plaintiff 
may  deny  that  Himmel  was  her  agent  to  re- 
ceive full  payment  on  the  note;  how  she  can 
avoid  the  agency  by  ratifying  only  so  much 
of  what  her  agent  did  as  Is  to  her  profit 

In  this  suit  she  concedes  the  part  that 
Hlmmel  paid  over  to  her  Is  a  credit  to  de- 
fendant, and  he  was  given  such  credit  As- 
sume she  never  gave  Hlmmel  original  au- 
thority to  collect  this  note,  yet  ratification  is 
equal  to  original  authority.  We  see  no  es- 
cape from  holding  that  there  was  an  agency 
by  ratification.  If  defendant  is  now  entitled 
to  a  credit  for  part  of  what  Hlmmel  received, 
it  must  be  because  Himmel  was  empowered 
to  receive  all.  Where  one  receives  ?600  for 
another,  and  that  other  Is  advised  of  the  fact 
he  may  not  take  |S00  of  the  sum  paid  In, 
agree  to  defer  payment  of  the  balance,  treat 
the  (300  paid  over  as  received  upon  authori- 
ty, and  deny  there  was  authority  to  receive 
all  because  part  was  not  paid  over.  We  can- 
not escape  it  will  not  avail  to  say  that  an 
agent  who  was  authorised  to  receive  $600 
paid  to  her  but  half  of  that  sum.  In  essence, 
the  trial  court  permitted  a  ratification  which 
adopted  only  so  much  as  was  beneficial  to 
plaintiff.  We  are  of  opinion  that  Hlmmel 
was  the  agent  of  this  plaintiff  and  never  the 
agent  of  the  defendant,  and  that  any  loss  suf- 


fered because  the  agent  was  gtdKy  of  a 
breach  at  duty  must  fall  on  the  plaintiff,  and 
not  upon  the  defendant 

{2]  Sa.  It  is  urged  that,  though  Hlmmel 
had  the  note  In  his  possession,  defendant 
cannot  be  said  to  have  paid  the 'note  to  one 
apparently  the  rightful  holder  or  owner 
thereof.  The  argument  is  that  this  results 
from  the  fact  that  the  note  bore  no  Indorse- 
ment of  payment  other  than  Interest,  and 
that  the  mortgage  was  never  formally  re- 
leased. We  do  not  agree  to  such  deduction 
from  these  premises. 

It  follows  the  decree  of  the  district  court 
must  be  reversed. 

GATNOR,  O.  J.,  and  LADD,  X,  concur  in 
the  result  but  do  not  wish  to  be  bound  by 
paragraph  II  of  the  opinion.  EVANS,  J., 
concurs.  WEAVER,  PRESTON,  and  STE- 
VENS, 33.,  to<A  no  part 
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(Supreme  Ck>urt  of  Iowa.    June  23,  19170 

1.  Apfeai.  and  ElBBOB  «s»l0i8(0)— Uabmuum 
£bbob— Admission  or  Evidbnce. 

Overruling  objection  to  a  question  to  plain- 
tiff's physician  as  to  whether  plaintiff  related 
to  him  facts  conceming  her  injury  was  harnv 
less,  where  the  witness  stated  that  plaintiff 
merely  told  him  that  she  had  been  bo  injured, 
and  did  not  rememl>er  what  she  stated  was  the 
cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cient  Dig.  H  '^^3,  4151,  416S,  41i».] 

2.  Oabbikbs  «s>317(1)  —  EviUENCE  «s»125  — 
Action  fob  Passbmgxb'b  Irjvbz  —  Bcs 

GESTiE. 

Defendant  carrier  could  not  show  a  state- 
ment by  plaintiff  to  another  person  that  her  hus- 
band was  too  intoxicated  to  render  assistance  at 
time  of  street  car  accident  tesliiied  to  by  ber, 
where  defendant  offered  no  evidence  showing 
such  condition  and  plaintiff  had  not  shown  her 
husband's  sobriety,  such  statement  of  the  wife 
being  no  part  of  tlia  res  gestae,  nor  having 
tendency  to  show  that  the  alleged  aoddent  did 
not  occur  precisely  as  she  testified,  although 
evidence  of  the  husband's  condition  might  have 
been  pertinent. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  1 1285;  Evidence,  Gent  Dig.  {{  3e»- 
371.] 

3.  Atfbai.  and  Ebsob  «s»S82(1)— Invetbo  Eb* 
BOB— Admission  of  Evidence. 

The  party  who  by  hint  or  indirection  seeks 
to  lekve  an  injurious  impression  upon  the  mind 
of  the  jury  oonceniing  his  adversary  is  not  prej* 
udiced  if  the  suggested  fact  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent  Dig.  |  3691.] 

4.  Damages  ^=>166(2)— Evidkrcx— Eftbot  or 
Accident. 

In  a  passengei's  action  for  injuries  eanslng 
miscarriage,  her  testimoiiy,  together  with  that  o( 
her  husband,  that  she  had  before  been  frequently 
confined,  and  showing  the  nature  and  effects  of 
a  normal  delivery,  was  admissible,  for  the  pur- 
pose of  showing  the  almormal  character  of  the 
delivery  resnlting  from  the  accident  and  as 
having  material  bearing  upon  the  controverted 
issue  as  to  the  premature  character  of  her  con- 
I  finement    although   such    testimony   could    not 
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hare  any  tenden^  to  prove  that  plaintiff  was 
iojared  by  defendant's  negligence  or  that  her 
miscarriage  was  caused  by  the  injury. 

[Ed.   Note.— For   other   cases,   see   Damagea, 
C«nt.  Dig.  i  481.] 
6.  Tbi&i,  «s>8ii— Bkokption  of  Eviderob  — 

Gkmekai.  Objeotion. 
If  testimony  waa  competent  and  material 
for  any  purpose,  however  restricted  such  pur- 
pose may  have  been,  there  was  no  error  in  ovei> 
ruling  a  goieral  objecticm  thereto,  and  this  Is 
especially  true  where  there  is  no  request  for  an 
instruction   to   the  jury  limiting  its   effect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   §1  194-210.] 

6.  Tbial  «=>76— Necessitt  of  Objection. 

A  party  cannot  permit  testimony  to  be  given 
by  one  or  more  witnesses  without  objecti<«,  and 
then  insist  that  the  same  proof  by  another  com- 
petent witness  is  incompetent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
IBg.  a  171-182,  252.] 

7.  Tbial  «=97&— Neces8itt  of  BxPKATino  Ob- 
jxcnoN. 

Where  objection  has  once  been  made  in  a 
proper  and  timely  way,  it  is  not  waived  by  fail- 
ing thereafter  to  repeat  the  objection  each  time 
similar  evidence  is  offered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  t  192.] 

8.  Witnesses  «=>260(1)— CBoss-BxAiaRATioir 

— SCSOPB. 

Where  an  inquiry  on  crosB-eramination  was 
not  relevant  to  anything  said  on  direct  examina- 
tion, it  was  proper  to  refuse  to  allow  such  ques- 
tion. 

[Ed,  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  M9.] 

9.  Appeal  and  Ebbob  «=»1068(^— Habkubss 
Ekbob — Admission  of  Evidence. 

Any  error  in  excluding  evidence  on  cross- 
examination  was  harmless,  where  the  witness 
had  already  testified  regarding  the  same  matter. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4195,  4201.] 

10.  Evidence  «=»553(1)— Opinion  Evidxnob 
— hrpothbtical  question— fobii. 

Hypothetical  questions  to  expert  witnesses 
must  confine  the  opinion  given  to  the  likely  or 
probable  results  of  the  combination  of  circum- 
stances assumed  by  the  interrogator,  and  it  is 
Dot  necessary  that  the  inquiry  be  so  framed  or 
the  answer  of  the  witness  so  expressed  so  as  to 
exclude  other  likely  clauses,  since  no  expert  can 
speak  with  absolute  certainty. 

[Ed.    Note.-sFor   other    cases,   see   Evidence. 
Cent.  Dig.  H  2369,  2372,  2374.] 

11.  Cabbiebs  <8=8D5(5)— Passenoeb'b  Injitbt 
—Cause  of  Injubt. 

In  action  for  passenger's  injury,  plaintUPa 
moral  conduct  constituted  no  d^ense  to  her 
claim  for  damages,  if  her  alleged  iiljury  proxi- 
mately resulted  from  the  carrier's  negligence. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  g|  1136-1139,  1245.] 

12.  Trial  <3=»261— Insfbuctions  —  Refusal 
of  Ebboneous  Request. 

There  was  no  error  in  refusing  a  requested 
instruction  which  by  indirection  attempted  .to 
impeach  plaintiff's  moral  character,  where  hef 
credibility  as  a  witness  had  not  been  attacked 
in  the  manner  provided  by  statute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  484,  660,  671,  673,  676.]  ^ 

18.  Trial  «=»261— Refusal  of  Inbtbuotion 
Not  Pbbtinent  to  Issue. 
It  was  not  erroneous  to  refuse  a  requested 
instruction  which  had  the  appearance  of  with- 


drawiag  from  jury  an  Issne  nowhere  suggested 
by  the  record. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  484,  660,  671,  673,  675.] 

14.  Damages  «=>208(1>— Pebsonal  Injuries 
— dlscbktion  of  jubt— "compensation." 

In  action  for  personal  injury  it  is  the  jury's 
duty  to  assess  such  damages  as  in  its  fair  and 
impartial  discretion  is  the  nearest  practical  ap- 
proximation to  "compensation,"  since  such  dam- 
ages cannot  be  the  subject  of  exact  measure- 
ment; the  word  "compensation"  being  a  mis- 
leading term,  and  used  merely  for  lack  of  a 
word  more  nearly  expressing  the  thought  of  the 
law  which  permits  recovery  for  an  imponderable 
and  intangible  thing  for  which  there  is  no  mon- 
ey equivalent 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  fS  54,  64,  68,  633,  1534. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Compensation.] 

15.  Appeal  and  Bbrob  «=>1004(1}— Revievt— 
Excessive  Vebdiot. 

The  Appellate  Court  will  not  interfere  with 
a  verdict  claimed  to  be  excessive  unless  the 
amount  assessed  is  so  extraordinary  as  to  indi- 
cate passion  or  prejudice  or  misconception  of 
the  jury's  duty. 

[IM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3944.] 

16.  Damaoks  «s»131(S)  —  ExcEssivi:  Dam- 
ages. 

A  verdict  of  $2,500  held  not  excessive  for  a 
passenger's  pain  and  suffering  and  physical  in- 
juries resulting  in  miscarriage,  impaired  state 
of  health,  and  probable  necessity  of  surgical 
operation. 

/-.f^'^?**>**;~^°'^   o'l^er   cases,   we   Damages, 
Cent  Dig.  a  366,  370.]      ^^  ' 

Appeal  from  District  Court,  Polk  County ; 
W.  H.  McHenry,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injury.  Verdict  and  judgment  for 
plaintiff,  and  defendant  appeals.     Afflriiied. 

Cummins,  Hume  &  Bradshaw  and  Wm.  Q. 
Clark,  all  of  Des  Moines,  for  appellant  Roy 
E.  Cabbage,  of  Des  Moines,  for  appellee. 

WEAVER,  J.  The  plaintiff  alleges  that  on 
September  19,  1914,  she  was  being  carried  as 
a  passenger  on  one  of  the  defendant's  street 
cars,  which  stepped  at  the  comer  of  East 
Thirtieth  and  Walnut  streets  for  her  to  alight, 
and  that  as  she  was  in  the  act  of  leaving  the 
car,  and  in  the  exercise  of  due  care  on  her 
part,  the  car- was  started  without  any  warn- 
ing or  signal  thereof  to  her,  jerking  and 
dragging  her  to  a  considerable  distance  and 
bruislDg  and  w-renchlng  her  person  and  caus- 
ing her  great  pain  and  serious  bodily  injury. 
She  further  alleges  that  she  waa  at  the  time 
in  an  advanced  state  of  pregnancy,  and  that 
by  reason  of  the  injuries  occasioned  as  above 
stated  her  child  was  prematurely  born,  ajuA 
she  was  thereby  made  to  suffer  unusual  and 
excruciating  pain.  The  defmdant  denies  the 
petition  generally.  On  trial  to  a  jury  there 
was  yerdlct  and  Judgment  in  favor  of  plain- 
tiff for  $2,500. 

[1]  I.  Dr.  Lambert,  one  of  the  pt^ysidaas 
called  by  the  plaintiff  after  her  alleged  in- 
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Jury,  being  eramlned  as  a  witness  on  the  part 
of  plaintiff,  was  asked : 

"Did  she  relate  anything  to  yon  at  that  time 
about  having  been  Injured  in  a  street  car  mix- 
up?" 

To  thia  the  defendant  objected  as  calling 
for  hearsay,  self-serving,  and  irrelevant  dec- 
larations. The  court  ruled  that  the  testimony 
called  for  was  not  admissible  as  substantive 
evidence  of  the  truth  of  her  statements  to  the 
physician,  but  could  properly  be  shown  as 
being  the  basis,  or  part  of  the  basis,  on  vvbidi 
the  witness  based  his  professional  opinion. 
Whether  as  an  abstract  proposition  this  rul- 
ing was  right  or  wrong  we  think  it  was  in 
no  manner  prejudicial  to  the  defendant  The 
answer  of  the  witness  went  no  further  than 
to  state  that  plaintiff  told  him  she  injured 
her  back  in  getting  off  a  street  car,  but  he 
did  not  remember  whether  she  said  she 
slipped  or  fell,  or  whether  she  said  the  car 
started  up.  In  other  words,  so  far  as  the 
witness  was  able  to  say,  she  told  him  no  more 
than  the  time  and  place  of  her  alleged  in- 
Jury,  and  he  is  unable  to  state  whether  she 
said  anything  concerning  the  cause  or  man- 
ner of  it.  The  innocuous  character  of  the 
evidence  In  this  respect  is  too  evident  to 
require  argument,  and  the  assignment  of  ^- 
ror  thereon  is  not  well  laid. 

[2]  Other  exc^>tIons  to  rulings  on  evidence 
are  as  follows :  Plaintiff  as  a  witness  In  her 
own  behalf  testified  that  on  the  evening  In 
question  she  with  her  husband  took  passage 
on  one  of  the  defendant's  cars  from  West  Des 
Moines  to  their  home  in  East  Des  Moines; 
that  as  the  car  approached  the  comer  of  East 
Thirtieth  and  Walnut  streets  she  signaled  for 
a  stop ;  that  the  car  did  stop,  and  that  she, 
following  other  passengers,  undertook  to 
alight ;  that  as  she  was  in  the  act  of  leaving 
the  car,  holding  on  to  the  rail  by  her  right 
hand,  the  car  started.  Jerking  her  around, 
twisting  her  back  and  shoulders,  and  made 
her  so  sick  she  could  hardly  get  home.  She 
further  testified  that,  the  car  having  stopped 
a  second  time,  ^he  loosed  her  hold  on  it,  and 
staggered  around  until  her  husband  caught 
her  and  led  her  to  the  sidewalk.  On  cross- 
examination  she  was  asked.  In  substa'nce.  If 
she  had  not  told  a  Mrs.  Thompson  that  her 
husband  was  drunk  on  that  docnslon,  and 
that  she  had  been  of  more  assistance  to  him 
than  he  could  be  to  her.  She  denied  having 
made  such  statement.  Thereafter  plaintiff's 
husband  testified  In  her  behalf  concerning  the 
alleged  injury  received  by  her  and  as  to  his 
catching  and  assisting  her  substantially  as 
she  had  related  the  Incident  to  the  Jury. 
His  direct  examination  was  closed  as  fol- 
lows: 

"Q.  Now,  Mr.  Stutsman,  there  is  one  question 
I  want  to  ask  you,  because  you  will  understand 
why,  whether  or  not  you  were  drunk  as  you 
came  home  that  nigbt  as  has  been  insinuated  in 
some  of  the  questions  that  were  asked  you? 
(Objected  to  by  defendant  as  incompetent.  Ir- 
relevant, and  immateriaL  Question  not  an- 
(wered.)  Q.  I  will  aak  you  this  questioa,  Mr.  i 
Stotsman,  were  you,  whan  yon  caiae  hone  that 


night,  in  condition  so  that  you  could  observe 
and  remember  what  happened  on  that  trip? 
(Same  objection  by  defendant.  Overruled;  de- 
fendant excepts.)  A.  I  was  in  as  good  condition 
as  I  ever  was." 

Later  on  Mrs.  Thompson,  a  neighbor  of  the 
plaintiff,  testifying  for  the  defendant  said 
that  on  the  evening  when  plaintiff  claims  to. 
have  been  hurt,  and  while  in  her  own  home, 
she  heard  plaintiff  and  her  husband  pass, 
and  thought  she  detected  something  unusual 
In  the  husband's  voice,  and  that  during  the 
following  week  she  asked  plaintiff  what  was 
the  matter.  €k>un8el  then  asked,  "What  did 
she  say  about  Mr.  Stutsman's  condition?" 
and  plaintiff's  objection  to  the  materiality  of 
the  Inquiry  was  sustained.  Thereupon  de- 
fendant made  the  following  offer : 

"Mr.  Caark:  The  defendant,  as  bearing  on  the 
testimony  of  plaintiff  and  her  husband  in  retmrd 
to  Mr.  Stutsman  assisting  his  wife  home,  offers 
to  show  by  the  witness  that  Mra  Stutsman 
thereafter  told  the  witness,  in  substance,  that 
she  brought  Mr.  Stutsman  home  rather  than  he 
assisted  her,  and,  in  substance,  that  Mr.  Stuts- 
man was  under  the  influence  of  liquor  to  tlie 
extent  that  he  was  of  no  assistance,  and  tliat 
she  had  to  fcdlow  him  up  and  bring  him  out  of 
several  places  at  Des  Moines  in  the  city;  the 
understanding  she  conveyed  being  that  they  were 
places  where  he  was  drmking." 

Objection  to  this  offer  was  also  sustained. 
Of  these  several  rulings  the  defendant  com- 
plains. 

We  confess  to  surprise  that  counsel  should 
gravely  argue  the  soundness  of  these  excep- 
tions. Proof  that  Stutsman  was  Intoxicated 
to  an  extent  to  prevent  him  from  rendering 
the  simple  assistance  to  which  his  wife  had 
testified,  or  to  see  or  to  know  what  had  oc- 
curred at  that  time,  might  possibly  have  been 
pertinent  and  proper  testimony,  but  no  wit- 
ness testified  to  such  condition  on  bis  part, 
or  to  any  fact  or  circumstance  tending  in 
that  direction.  Defendant  offered  no  evi- 
dence of  that  character.  Its  counsel  did  not 
even  ask  the  wife  whether  her  husband 
was  drunk,  but  contented  themselves  with 
asking  her  If  she  did  not  say  something  of 
that  nature  to  a  third  person. 

[3]  It  is  probably  true  that  plaintiff  was 
under  no  necessity  to  offer  evidence  of  Stuts- 
man's condition  of  sobriety  because  It  had 
not  been  impett<4ied  or  attacked  by  any  com- 
petent testimony,  but  the  party  who  by  hint 
or  indirection  seelu  to  leave  an  Injurious  im- 
pression upon  the  mind  of  the  Jury  concnn- 
Ing  his  adversary  Is  -aot,  prejudiced  If  the 
suggested  fact  be  denied.  So  far  as  this 
particular  phase  of  the  evidence  is  concerned. 
If  Stutsman  was  drunk,  surely  defendant's 
servants  in  cliarge  of  the  car,  or  his  fellow 
passengers  leaving  the  car  at  the  same  stop, 
should  be  able  to  speak  of  it  from  direct  per- 
sonal knowledge,  but  no  such  evidence  was 
offered  nor  any  reason  suggested  for  failure 
to  produce  it-  Ttie  only  manner  in  which  the 
husband's  name  was  brought  into  the  story  of 
the  alleged  Injury  was  the  wife's  statement 
that  OS  she  staggered  away  from  her  grasp 
an  the  car,  her  husband  caught  and  led  her 
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to  tbe  sidewalk,  an  act  by  no  means  ImpossL- 
ble  and  by  do  means  inconsistent  with  a  con- 
siderable degree  of  Intoxication.  Tbe  state- 
ment of  the  wife  which  counsel  sought  to 
show  was  no  part  of  the  res  gestee  nor  did  It 
have  the  slightest  tendency  to  show  that  tbe 
alleged  accident  and  injury  to  her  did  not 
occur  precisely  as  she  testified  on  the  trial. 
Neither  did  It  conform  to  the  rules  govern- 
ing impeaching  testimony. 

[4]  Another  assignment  of  error  is  present- 
ed In  connection  with  the  testimony  of  plain- 
tiff and  her  husband.  The  wife  first  testified 
and  offered  other  testimony  in  corroboration 
that  she  was  pregnant  at  the  time  of  tbe 
alleged  injury,  and  that  from  tbe  time  of 
such  injury  she  experienced  great  pain  and 
suffering,  whl<dk  In  the  course  of  aibout  two 
months  culminated  in  the  premature  birth  of 
her  child.  She  further  testified,  without  ob- 
jection made  or  exception  taken,  that  she 
had  gone  through  seven  or  more  previous  con- 
finements, that  the  pain  and  suffering  ac- 
companying this  last  premature  confinement 
were  unlike  those  she  had  suffered  on  former 
occasions.  On  cross-examination  defendant's 
counsel  led  her  into  a  specific  recitation  of 
tbe  drcumstances  of  her  prior  confinements 
and  of  tbe  difficulties  experienced  and  in- 
juries resulting  therefrom  and  of  the  time 
It  ordinarily  required  for  her  to  recover  her 
usual  health.  Later,  when  tbe  husband  was 
on  tbe  witness  stand,  be  was  asked,  and, 
over  defendant's  objection  was  permitted  to 
answer,  that  in  her  former  confinements  she 
would  ordinarily  go  Into  labor  in  the  evening, 
and  the  chUd  be  born  some  time  In  the  morn- 
ing, and  added: 

"She  WEB  never  In  child  birth  labor  four  days 
like  she  was  at  this  time  in  her  previous  con- 
finements." 

He  also  testified  that  on  other  occasions 
she  would  be  able  to  get  up  and  assist  In  ber 
work  in  a  few  days,  but  this  time  it  was  six 
weeks  before  she  had  so  far  recovered.  It  is 
argued  for  the  defendant  that  this  testimony 
was  incompetent,  immaterial,  and  irrelevant, 
and  that  the  "apparent  deduction  was  not 
warranted."  There  are  two  sufllcient  reasons 
for  sustaining  the  trial  court's  ruling.  In 
the  first  place  there  appears  to  be  no  sound 
reason  for  holding  the  testimony  Inadmlssl- 
ble.  In  itself  it  does  not,  of  course,  have 
any  tendency  to  prove  that  plaintiff  was  In- 
jured by  the  negligence  of  the  defendant,  or 
that  the  premature  birth  of  her  child  and 
attendant  suffering  were  caused  by  her  al- 
leged injury  in  alighting  from  the  car.  But 
I^intlff  was  clearly  entitled  to  show,  as  one 
of  the  elements  of  her  right  to  recover,  the 
£act  that  her  confinement  was  in  truth  ab- 
normal or  untimely,  and  that  she  was  there- 
by caused  to  undergo  suffering  and  sickness 
which  would  n«t  have  resulted  to  her  from 
a  normal  delivery.  This  ibelng  established,  it 
would  still  be  incumbent  upon  her  to  show 
by  other  evidence  that  such  untimely  oon- 
flnement  was  tbe  wsult  o£  her  allied  ia- 


Jory.  IV>r  the  restricted  purpose  abore  tnr 
dicated — the  showing  of  tbe  abuumial  char- 
acter of  the  delivery — ^we  think  it  was  entire- 
ly proper  to  show  the  fact  that  she  had  be- 
fore been  Arequently  eonflned,  and  knew  tbe 
nature  and  character  of  a  normal  delivery 
and  the  experiences  attendant  thereon,  and 
that  her  experiences  in  this  last  confinement 
were  not  sudi  as  characterized  diildbirth  In 
due  course  of  nature.  There  is  a  clear  dis- 
tinction between  the  case  thus  presented  and 
Etzkom  V.  Oelweln,  142  Iowa,  UO,  120  N.  W. 
636,  19  Ann.  Cas.  999.  There  the  testimony 
was  met  with  timely  objection,  and  the 
ground  upon  which  its  admission  was  held 
erroneous  was  not  because  the  testimony  waa 
Incompetent  for  any  purpose,  but  because, 
as  there  stated: 

"Counsel  in  offering  th;8  testimony  was  not 
trying  to  prove  her  physical  condition  prior  to 
tbe  birth  of  her  last  child.  His  effort  undoubt- 
edly was  to  have  the  jury  believe  that,  as  she 
had  not  previously  suffers!  from  childbirth,  her 
suffering  which  she  described  as  accompanying 
the  birth  of  her  last  child  must  have  been  due  to 
the  accident  upon  the  walk." 

[6]  For  sudi  purpose,  as  we  have  already 
said,  the  evidence  could  not  be  prc^erly 
considered.  But  the  general  denial  of  the  de- 
fendant in  this  case  put  in  issue  not  only  the 
matter  of  plaintlfTs  injury,  but  also  the  al- 
leged premature  cbaracte*  of  her  confine- 
ment, and  upon  this  issue  we  think  tbe  tes- 
timony of  the  husband  and  wife  had  material 
bearing.  If  the  testimony  was  competent  and 
material  for  any  purpose,  however  restricted 
such  purpose  may  have  been,  then  there  was 
no  error  in  overruling  a  general  objection 
thereto,  and  this  Is  especially  true  where 
there  is  no  request  for  an  instruction  to  the 
Jury  limiting  its  effect: 

[6,  7]  Another  feature  of  this  record  ne- 
cessitates the  same  conclusion.  This  testi- 
mony was  first  offered  when  the  wife  was  <m 
the  witness  stand,  and  was  given  by  her 
without  objection  or  exertion  preserved 
thereto,  nor  was  it  made  the  subject  of  a  mo- 
tion to  strike.  Later,  when  tbe  hnsband 
came  to  testify  and  bis  attention  was  direct- 
ed to  the  same  subject-matter,  defendant  ob- 
jected thereto;  the  objection  being  to  the 
quality  of  the  evidence,  and  not  to  the  oaan- 
petency  of  the  witness.  For  the  reason 
stated,  if  tor  no  other,  there  was  no  error  in 
overruling  this  objection.  Where  objection 
has  onoe  been  made  in  a  pix^ier  and  timely 
way,  It  Is  ordinarily  held  that  the  party 
against  whom  the  ruling  Is  made  does  not 
waive  the  error  by  falling  thereafter  to  re- 
peat the  objection  every  time  other  testimony 
of  the  same  character  is  offered.  But  to  bold 
that  a  party  may  permit  testimony  of  an  al- 
leged fact  to  be  given  by  one  or  more  witness- 
es Without  objection,  and  then  insist  thnt 
proof  by  another  competent  witness  is  im- 
material or  incomi)etent,  would  be  quite  un- 
reasonable. One  party  to  a  suit  ^ould  not 
be  permitted  to  dictate  bis  adversary's  se- 
lection of  witnesses  by  saying  In  effect^  "Zon 
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may  prove  the  fact  by  A.,  bnt  I  will  not  allow 
you  to  corroborate  talm  by  B."  Such  course 
wwild  be  manifest  trifling  with  the  court. 

[1,1]  In  crossrexamlnatloa  Dr.  Roberts,  a 
witness  for  the  plaintiff,  was  asked  the  fol- 
lowing question: 

"The  prolonged  labor  in  confinement  was  caus- 
ed in  its  most  obvious  explanation  by  the  burst- 
ing of  the  sacs,  and  it  therefore  being  a  dry 
birth,  was  it  not.  Doctor?" 

The  answer  was  ruled  out  upon  plaintiff's 
obJectiCHi  that  the  inquiry  was  not  proper 
cross-examination.  This,  counsel  complains, 
was  a  "harsh  exercise"  of  the  trial  court's 
discretion.  The  objection  la  not  well  found- 
ed. The  witness  did  not  attend  plaintiff  in 
taer  oonflnement,  and  we  find  nothing  In  the 
record  making  this  inquiry  clearly  relevant 
to  anything  he  Sad  said  on  direct  examina- 
tion. The  witness  had  examined  the  plain- 
tiff after  her  confinement  and  before  the 
trial,  and  testified  to  the  conditions  he  then 
^soovered,  indicating  a  diseased  or  unnatural 
atate  of  the  parts.  He  also  said,  in  substance, 
that  a  wrench  or  Jerk  of  the  body  of  a  preg- 
nant woman  would  be  likely  to  cause  what  is 
known  as  a  dry  birth,  and  that  a  dry  birth 
would  make  the  labor  pains  long  and  serere. 
The  subject  of  the  "bursting  of  the  sacs"  was 
not  mentioned  by  him.  Again  the  question 
asked,  when  reduced  to  its  briefest  terms,  is 
whether  the  fact  of  a  dry  birth  is  not  an  ex- 
planation of  the  prolonged  and  severe  char- 
acter of  the  labor  pains,  and  this  Is  precisely 
what  the  witness  had  already  said,  and  the 
defendant  sustained  no  prejudice  from  the 
«xclusion  of  its  repetition. 

(10]  Again  exceptions  are  taken  to  the 
form  of  inquiry  by  plaintiff's  counsel  In  ask- 
ing for  the  Judgment  or  opinion  of  her  expert 
witnesses.  The  point  Is  that  the  questions 
objected  to  call  only  for  mere  possible  or 
conjectural  results.  Some  of  the  questions 
were,  no  doubt,  too  broad  and  indefinite,  but 
were  met  by  objections  and  rulings  resulting 
In  such  modifications  of  expression  as 
brought  the  testimony  fairly  within  the  rule 
confining  the  oplnicn  given  by  the  witness  to 
the  likely  or  probable  results  of  the  combi- 
nation of  circumstances  assumed  by  the  in- 
terrogator. But  counsel  for  defendant.  Im- 
pliedly conceding  this  situation,  contends 
that  even  in  this  form  the  testimony  was 
still  inadmisBible  and  that  to  obviate  the 
objection  the  inquiry  must  be  so  framed  or 
the  answer  of  the  witness  so  expressed  as  to 
"exclude  other  likely  causes"  than  those  to 
which  the  attention  of  the  witness  has  been 
Specifically  called.  No  authority  for  this 
proposition  is  dted,  nor  do  we  think  It  jus- 
tified by  any  recognlaed  principle  of  the  law 
of  evidence.  The  limitations  of  human 
knowledge  are  such  that  no  expert,  however 
learned  or  experienced,  can  speak  with  abso- 
lute certainty  of  the  cause  and  effect  of  all 
conditions  affecting  health  of  any  given  in- 
dividual. Experience  and  observation  may 
fairly  demonstrate  that  certain  injuries  or 


certain  abnormal  conditions  are  likely  or 
may  reasonably  be  expected  to  produce  cer- 
tain results,  and  of  these  the  expert  may 
speak.  To  qualify  him  to  so  speak  he  Is  not 
required  to  negative  the  possibility  of  like 
results  from  other  causes.  Indeed  his  ex- 
pressed opinion  that  a  result  designated  by 
him  is  likely  or  probable,  while  it  does  not 
exclude  all  other  causes,  Implies  that  the  re- 
sult mentioned  is  the  one  most  reasonably  to 
be  expe'jted  in  cases  of  that  character.  If 
it  be  claimed  by  the  opposing  party  that  the 
witness'  opinion  is  erroneous,  or  that  Its 
value  is  lessened  by  the  existence  of  other 
possible  causes  productive  of  like  results, 
that  fact  may  be  developed  either  upon  cross- 
examination  or  established  by  the  testimony 
of  other  witnesses.  Counsel  concede  that 
there  Is  authority  In  our  precedents  sustain- 
ing the  competency  in  evidence  of  expert 
opinion  as  to  likely  results  of  given  condi- 
tions, and  we  discover  in  this  case  no  good 
reason  to  abandon  or  restrict  the  rule  so  es- 
tablished. Vohs  V.  Shorthlll,  130  Iowa,  838, 
107  N.  W.  417. 

[11,12]  II.  The  defendant  was  permitted 
to  introduce  evidence  tending  to  show  that 
plaintiff's  husband  had  at  one  time  brought 
suit  against  a  third  person  to  recover  dam- 
ages for  ■  alienating  the  affections  of  his 
wife,  and  that  as  a  witness  for  her  hus- 
band in  that  case  she  had  admitted  acts  of 
adultery  with  such  person.  Presumably  on 
the  strength  of  this  testimony  defendant  re- 
quested the  court  to  Instruct  the  jury  as  fal- 
lows: 

"Instruction  No.  1.  Ordinarily  evidence  of 
facts  showing  evil  conduct  or  moral  degeneracy 
of  a  party  or  witness  cannot  be  admitted  on  the 
trial  ot  a  case,  unless  such  facts  are  relevant 
to  the  particular  issues  to  be  determined  by  the 
jury,  nor  can  parties  ordinarily  be  examined  or 
required  to  make  admissions  of  facts  of  sncb 
character  unless  relevant  to  the  issues  of  the 
case  being  tried.  One  reason  for  this  rule  is 
that  the  court  cannot  undertake  to  try  collateral 
matters  or  to  determine  their  truth.  When, 
however,  such  evidence  is  introduced  as  having 
a  legitimate  bearing  upon  the  issues  on  trial, 
the  court  cannot  relieve  the  witness  of  the  effect 
of  admissions  or  evidence  showing  immorality  or 
degenerncy  as  bearing  on  the  moral  character  or 
credibility  of  the  witness,  nor  can  the  court  re- 
quire the  jury  to  separate  such  evidence  from 
the  general  facts  and  circumstances  out  of  which 
it  is  entitled  to  determine  the  weight  and  credit 
to  be  given  to  the  testimony  of  the  party  or 
witness." 

This  request  was  refused,  and  the  court  In- 
structed the  jury  that  immoral  conduct  of  the 
plaintiff  in  the  past  constituted  no  defense  to 
her  claim  for  damages  In  this  case  If  she  bad 
shown  by  a  preponderance  of  the  testimony 
the  truth  of  her  alleged  Injury  by  the  negli- 
gence of  the  defendant,  bnt  that  such  testi- 
mony might  be  considered  as  bearing  upon 
the  question  whether  her  physical  condition 
which  she  attributed  to  the  alleged  accident 
was  in  fact  the  result  thereof  or  of  her  own 
Immoral  conduct  The  objection  taken  to 
the  foregoing  ruling  and  instruction  Is  with- 
out merit.    Indeed  the  record  so  made  was 
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clearly  more  favorable  to  the  defendant  than 
•  It  was  entitled  to  ask.  The  occurrence  af- 
fecting the  moral  character  of  the  plaintUt 
took  place  four  or  five  years  before  the  al- 
leged accident  on  which  this  action  is  based, 
and  the  story  appears  to  have  been  dragged 
Into  the  record  now,  not  as  having  any  nat- 
ural or  fair  relevance  to  the  Issues  being 
tried,  but  to  effect,  by  Indirection,  an  Im- 
peachment of  plaintiff's  moral  character,  and 
thereby  Injuriously  affect  her  credibility  as  a 
witness  without  attacking  the  same  in  the 
manner  provided  by  statute,  and  the  re- 
quested instruction  is  at  best  an  elaborate 
and '  ingenious  argument  framed  to  empha- 
size that  effect  The  impeachment  of  a  wit- 
ness is  a  right  to  which  a  party  may  resort 
on  all  proper  occasions,  but  it  is  the  right  of 
the  witness  and  of  the  party  by  whom  he  is 
called  to  insist  Qiat  such  impeachment  be  ac- 
complished, If  at  all,  in  accordance  with  the 
well-deflned  rule. 

The  defendant  also  requested  an  Instruction 
that  the  evidence  does  not  warrant  a  verdict 
on  the  theory  that  plaintiff's  Injuries  are  per- 
manent and  error  is  assigned  upon  the  fail- 
ure to  so  chargn  the  jury.  It  is  sufficient  to 
say  in  this  regard  that  the  court  did  not  sub- 
mit to  the  jury  the  question  of  permanent  in- 
Jury.  They  were  told  that  If  they  found  for 
plaintiff,  and  further  found  that  her  pain 
and  suffering  caused  by  the  defendant's  neg- 
ligence was  reasonably  certain  to  continue  in 
the  future,  then  she  would  be  entitled  to  com- 
pensation therefor.  The  testimony  In  the 
case  clearly  justified  this  instruction,  and 
the  refusal  of  the  defendant's  request  was 
proper. 

[13]  Defendant  requested  and  the  court  re- 
fused a  stIU  further  Instruction  as  follows: 

"Some  evidence  has  been  introduced  tending 
to  sbow  that  a  surgical  operation  mifbt  relieve 
plaintiff  of  some  of  tbe  matters  wherein  she 
claims  to  be  suffering  as  the  result  of  the  al- 
leged accident.  There  is,  however,  no  evidence 
of  what  the  expense  of  such  operatioQ  would  be, 
and  the  jury  will  accordingly  not  take  such  mat- 
ter into  consideration  in  event  you  find  for  tbe 
plaintiff  or  allow  her  anything  therefor." 

The  refusal  of  this  request  was  not  errone- 
ous. Its  effect  would  have  been  simply  to 
create  the  appearance  of  withdrawing  from 
the  jury  an  Issue  or  subject  nowhere  suggest- 
ed by  the  record.  No  such  element  of  dam- 
age was  pleaded,  and  no  testimony  bearing 
thereon  had  been  introduced.  Even  when 
Instructions  are  strictly  limited  to  questions 
in  Issue,  It  Is  not  always  easy  for  the  trial 
court  to  cover  them  all  fully  and  preserve 
tbe  brevity,  clearness,  and  directness  which 
are  essential  to  a  proper  statement  of  the 
case,  and  it  is  neither  proper  nor  desirable 
that  Its  charge  to  the  Jury  be  confused  with 
discursive  directions  as  to  matters  not  in  dis- 
pute. 

[14-11]  III.  In  conclusion  objection  is  made 
to  the  award  of  damages  as  being  excessive 
In  amount    In  support  of  this  contentliw  it 


la  said  that  tbe  damages  so  given  are  for 
pain  and  suffering  alone,  leaving  the  defend- 
ant still  liable  to  another  action  In  favor  of 
plaintiff's  husband  for  her  loss  of  time  and 
for  expenses  Incurred.  But  counsel  is  not 
quite  correct  in  this  assertion.  The  petition 
sets  up  a  claim,  not  merely  for  pain  and  suf- 
fering, but  for  actual  physical  Injuries  of 
which  the  alleged  pain  and  suffering  were 
the  accompaniments,  and  If  the  evidence  In 
her  behalf  was  believed  by  the  Jury,  as  it  ev- 
idently was,  it  was  sufQcient  to  Justify  the 
finding  that  she  sustained  serious  Injury  to 
her  genitourinary  organs,  resulting  in  an  Im- 
paired state  of  health  and  the  probable  ne- 
cessity of  subjection  to  surgical  operation. 
The  compensation  of  damages  which  may  be 
awarded  for  physical  Injury,  impaired  health 
and  strength,  bodily  and  mental  pain  and 
anguish,  Is  not  and  In  the  nature  of  things 
cannot  be,  the  subject  of  any  definite  mathe- 
matical rule  of  statement  or  measurement 
Indeed  "compensation"  is  a  somewhat  mis- 
leading term  in  this  connection,  and  is  made 
use  of  only  because  we  have  no  other  word 
more  nearly  expressing  the  thought  of  the 
law  which  permits  recovery  for  an  Impon- 
derable and  intangible  thing  for  whidi  there- 
is  no  equivalent  in  terms  of  money.  If  the- 
right  to  a  recovery  of  this  nature  be  estab- 
lished, the  Jury  is  charged  with  the  duty  of 
assessing  such  damages  as  in  Its  fair  and 
Impartial  discretion  is  the  nearest  practical 
approximation  to  what  Is  called  compensa- 
tion in  the  business  world.  Having  done  so, 
then  In  the  absence  of  other  sufficient  ground 
for  ordering  a 'new  trial  the  court  will  not 
interfere  with  the  verdict  unless  the  amount 
assessed  is  so  extraordinary  as  to  clearly 
Indicate  that  the  jury  was  Influenced  by  pas- 
sion or  prejudice,  or  by  a  radical  misconcep- 
tion of  Its  duty  In  the  premises.  We  are  not 
prepared  to  say  that  such  Is  the  showing  in 
this  case. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  of  the  district  court  Is 
therefore  affirmed. 

OAYNOB,  O.  J.,  and  PRESTON  and  ST& 
YENS,  JJ.,  concurring. 


PAWLEY  V.  SHELDON.     (No.  813S7.> 

(Supreme  CJourt  of  Iowa.    June  26,  1917.) 

1.  Bboksbs  «=>S(3)— Action  fob  Oomkibsion 

— EVIDENCIB — SCfnClENCY— "To  Ssii." 
In  action  for  broker's  commission,  evidence 
that  broker  was  employed  under  contract  "to 
sell"  held  to  sustain  allegations  of  petition  that 
plaintiff  was  "to  find  a  purchaser"  and  to  war- 
rant a  finding  to  that  effect;  the  words  "to  sell" 
in  this  connection  usually  meaning  that  broker 
is  to  negotiate  sale  by  finding  purchaser. 

[Ed.  Note. — For  other  cases,  gee  Brokers,  Cent- 
Dig.  I  0. 

BV>r  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  SelL] 


^3>For  oUwr  rases  rv»  same  topic  and  KBT-NUMBBR  In  all  Key-Numbereb  Dlseate  and  Indezea 
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2.  Bbokkbs  ®=:>S8(1)— Action  roB  GoioaasiON 
—Jury  Question. 

Whether  seller  had  notice  that  buyer  was 
procared  by  plaintiff  held  for  jury  under  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §«  12S,  129.] 

3.  Bkokebs  ®=3S8(T)  —  Action  fob  Couuib- 

SION&— iNSTBUCmONS. 

In  action  for  broker's  commission,  where  de- 
fendant denied  notice  or  knowledge  that  buyer 
was  procured  by  plaintiff,  an  instruction  that 
bis  knowledge  or  lack  of  knowledge  was  mate- 
rial only  as  tending  to  prove  that  broker  did  not 
procure  purchaser  was  error;  the  defendant 
being  entitled  to  an  instruction  that,  if  jury 
found  terms  of  sale  were  not  fixed  in  broker's 
commission,  but  were  to  be  determined  between 
seller  and  buyer,  defendant's  want  of  notice  or 
knowledge  that  buyer  was  brcdcer's  customer 
would  defeat  plaintiff's  action. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  »  121, 123,  127,] 

1.  Bbokkbs  «=9o6(2)  —  CoioassioN  —  Pbooi7b> 

INO  Cause— Notice  to  Seixeb. 
Under  broker's  contract  to  find  cash  pur- 
chaser of  property,  where  terms  of  sale  were  not 
fixed  but  were  to  be  determined  by  negotiations 
between  seller  and  buyer,  and  the  sale  was  made 
by  direct  neeotiations  between  such  buyer  and 
seller,  and  toe  terms  of  payment  were  not  for 
cash,  the  broker  is  not  entitled  to  commission 
unless  tho  seller  was  informed  that  the  buyer 
was  procured  by  him. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  i  85.] 

Appeal  from  District  Court,  linn  County ; 
Milo  P.  Smith,  Jndge. 

Action  to  recover  commission  In  the  sale  of 
real  estate.  There  was  a  trial  to  a  Jury  and 
a  yerdict  and  Judgment  for  plaintiff.  De- 
fendant appeahs.     Reversed. 

F.  L.  Anderson,  of  Marlon,  for  appellant 
Vorls  ft  Haas,  of  Marlon,  for  appellee. 

PRESTON,  J.  The  petition  alleges  that  de- 
fendant WHS  the  owner  of  a  stock  of  hard- 
ware and  veihelly  agreed  to  pay  plaintiff  the 
sum  of  $150  as  a  commission.  If  plaintiff  would 
find  a  pundiaser  to  whom  said  stock  might  be 
sold;  that  pursuant  to  such  agreement 
plaintiff  did  find  and  procure  one  Miller  as  a 
purchaser,  and  said  stock  was  sold  to  Miller. 
Defendant  denied  all  allegations  of  the  peti- 
tion. 

Appellant  contends  that  plaintiff  declared 
upon  an  oral  agreement  to  find  a  purchaser, 
and  that  the  proof  d»es  not  sustain  the  alle- 
gations t)iecaiise  the  testimony  showed  that  the 
undertaking  was  to  make  a  sale  for  cash, 
and  that  the  proof  shows  without  dispute 
that  the  sale  was  not  for  cash  because  defend- 
ant took  a  note  for  $3,900  In  part  payment, 
and  that  therefore  plaintiff  had  not  performed 
his  agreement  and  Is  not  entitled  to  a 
commission. 

Appellee  contends  that,  although  the  plain- 
tiff in  his  testimony  does  not  word  the  con- 
tract just  as  alleged  in  the  petition,  yet  it 
means  the  same  thing;  that  is,  that  plain- 
tiff was  to  find  a  purchaser.  In  his  testimcmy 
plaintiff  says,  "Mr.  Sheldon  told  me  that  he 


would  pay  me  ^150  commission  If  I  would 
sell  the  stock  for  him,"  end  that  later  defend-    • 
ant  repeated  his  former  statement    The  de- 
fendant testifies: 

"I  told  Mr.  Fawley  that  if  he  could  sdl  my 
stock  of  hardware  for  cash  I  would  pay  him 
a  commission.  I  had  no  further  talk  with  him 
about  it  until  after  I  had  completed  the  sale 
to  Mr.  Miller." 

On  cross-examination  he  testified: 
'He  told  me  that  he  was  advertising  the 
stock,  and  showed  me  some  letters  he  had  re- 
ceived. .  I  think  I  read  one  or  two  of  them. 
He  told  me  that  he  had  written  some  letters. 
I  know  be  told  me  he  was  trying  to  sell  the 
stock;  he  told  me  he  was  doing  some  advertis- 
ing. I  suppose  that  it  was  costing  him  some- 
thing to  advertise — it  usually  did  me.  Yoe,  I 
knew  as  a  matter  of  fact  he  was  trying  to  dis- 
pose of  that  stock  for  me,  and  I  knew  it  was  in 
pursuance  of  the  talks  be  had  had  with  me  be- 
fore that  I  was  to  pay  him  a  commission  if  he 
sold  it  The  first  time  Mr.  Breed  came  to  the 
store,  I  asked  him  where  he  got  his  information, 
and  he  said  Joe  Streator  had  told  him  of  the 
stock.  Breed  wanted  to  trade  for  it,  and  I  told 
him  the  stock  was  not  for  trado,  When  he  went 
away  the  first  time,  the  transaction,  as  far  as 
be  and  I  were  concerned,  was  ended.  A  few 
days  after  that,  I  don't  remember  just  how  long, 
Mr.  Breed  returned  to  the  store  with  Oscar 
Miller.  Miller  was  represented  to  be  the  man 
who  wanted  to  buy  the  stock.  F'awley  came 
to  tlie  store  a  little  later  and  was  introduced 
to  Mr.  Miller.  He  was  acquainted  with  Mr. 
Breed.  After  we  had  done  some  talking,  I  gave 
them  the  refusal  of  the  stock  for  a  week  or  ten 
days.  I  gave  them  the  price  at  which  I  would 
selL  No,  I  hadn't  told  Mr.  Breed  the  price  I 
would  take  when  he  was  there  tho  first  time. 
The  first  time  I  named  a  price  was  that  mom- 
ning  when  Mr.  Miller  was  there.  When  Breed 
came  there  the  first  time  and  commenced  talk- 
ing trade,.  I  didn't  want  to  do  business  with  him 
at  all.  But  when  Miller  was  brought  there  by 
Breed,  I  fixed  the  price,  and  told  them  my  price 
was  100  cents  on  the  dollar,  invoice  price,  plus 
5  per  cent  for  freight  Q.  That  is  wh&t  yoa 
had  told  Mr.  Fawley  you  would  sell  for,  wasn't 
it?  A.  I  don't  remember  whether  I  did  or  did 
not  Q.  You  wanted  Mr.  Fawley  to  make  a 
sale  of  the  place?  A.  Ye&  I  told  him—  Q. 
Didn't  you  tell  him  what  the  price  would  be? 
A.  No,  sir;  I  didn't  tell  him  what  the  sale 
would  amount  to,  what  the  stock  would  amount 
to.  Q.  Well,  yon  told  him  it  was  100  cents  on 
the  dollar?  A.  Whatever  it  was;  yes,  I  told 
him  100  cents  on  the  dollar.  Q.  How  much 
were  you  to  have  for  freight?  A-  Kve  per  cent 
Q.  When  did  you  tell  him  that?  A.  That  morn- 
ing, I  think,  after  I  talked  with  Mr.  Miller  and 
Mr.  Breed.  Q.  But  what  did  you  teU  him  about 
the  price  at  the  time  you  listed  it  with  him?  A. 
I  don't  remember  as  I  told  him.  Q.  How  did 
you  expect  him  to  sell  it  unless  he  knew  what 
the  price  was?  A.  To  the  best  of  my  recollec- 
tion, I. told  Mr.  Fawley  if  he  sold  the  stodc  of 
hardware  I  would  pay  him  a  commission.  Q, 
Didn't  you  give  him  any  price?  A.  Nothing 
was  said  about  the  price.  Q.  Then  you  expect- 
ed him  to  get  a  buyer  and  you  would  fix  the 
price,  did  you?  A.  I  expected  to  have  some- 
thing to  say  about  it  Q.  As  a  matter  of  fact, 
when  the  buyer  came,  you  did  fix  the  price?  A. 
Yes,  sir.  Q.  And  told  Mr.  Fawley  the  price 
you  bad  fixed?  A.  I  told  him  that  day  the  price 
I  had  fixed;   yea,  sir." 

[1]  A  port  of  this  testimony,  or  the  way  be 
puts  It  In  one  place  therein,  where  he  says 
that  he  expected  plaintiff  to  get  a  buyer,  sus- 
tains the  allegatfons  of  plaintiff's  petition. 
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olthonl^h  plaintiff  puts  It  that  he  was  to  sell. 
We  think  It  cannot  be  seriously  claimed  that, 
by  the  use  of  the  words  that  plaintiff  was 
"tt>  sell,"  either  party  contemplated  that 
plaintiff  was  to  have  authority  to  conclude 
a  btndlivg  contract  to  sell  defendant's  proper- 
ty. And,  as  said  In  some  of  the  cases,  such 
words  usually  mean  that  the  agent  Is  to  nego- 
tiate a  sale  by  finding  a  purchaser,  etc.  See 
Kelm  ▼.  O'Reilly,  54  N.  J.  Eq.  418,  34  Atl. 
1073;  Ford  v.  Easley,  88  Iowa,  603,  55  N. 
W.  336;  Bird  y.  Phillips,  116  Iowa,  703,  87 
N.  W.  414;  Furst  v.  Tweed,  93  Iowa,  300,  «. 
N.  W.  857;  Holmes  v.  Redhead,  104  Iowa, 
399,  73  N.  W.  878.  S6  that  we  think  the  alle- 
gations of  the  petition  are  sustained  In  so 
Car  as  the  point  is  made  that  the  proof  ^ow- 
ed a  contract  to  sell,  whereas  the  petition  al- 
leged a  contract  to  find  a  purchaser.  It  Is 
contended  by  appellant  that  If  the  contract 
is  to  make  a  sale,  and  the  sale  Is  to  be  a  sale 
for  cash,  a  commission  Is  not  earned  tm- 
leea  the-  agent  makes  a  cash  sale,  and  the  ac- 
ceptance of  a  note  Is  not  cash.  The  plaintiff 
In  his  testimony  said  nothing  as  to  the  terms 
of  sale,'  that  Is,  as  to  whether  It  should  be 
cash  or  not,  and  defendant  testifies  that  It 
was  to  be  a  cash  sale.  Appellant  cites  au- 
thority that  under  plaintiff's  testimony  a 
sale,  without  any  terms  being  mentioned  as 
to  whether  it  should  be  cash'  or  not.  Is  a 
cash  sale. 

[2]  In  the  Instant  case,  the  undisputed  evi- 
dence Is  that  plaintiff  sold  his  stodc  of  goods 
for  $1,600  cash  and  a  note  signed  by  one 
Breed  for  $^,900.  But,  as  we  have  already 
held,  the  Jury  were  Justified  In  finding  that 
Ander  the  testimony  the  contract  was  that 
plaintiff  was  to  find  a  purchaser.  Tlie  more 
Important  point  in  the  case,  we  think,  is  the 
question  as  to  the  effect  of  plaintiff's  failure 
to  inform  defendant  that  Miller,  the  par- 
chaser,  was  plaintiff's  customer.  The  appel- 
lant contends  that  the  evidence  Is  undisputed 
that  defendant  did  not  have  such  notice  or 
knowledge  before  the  consummation  of  the 
trade.  Appellee  contmids  that  there  is  evl- 
drace  tending  to  show  that  defendant  did 
have  such  knowledge.  The  question  is  pre- 
sented by  appellant  In  different  ways,  first 
by  motion  to  direct  a  verdict  for  the  defend- 
ant. Of  course,  a  different  rule  obtains  on 
motion  to  direct  a  verdict  and  on  the  submis- 
sion of  the  case  to  the  Jury  under  Instruc- 
tions. If  the  evidence  was  in  conflict  as  to 
defendant's  knowledge  or  notice  of  that  fact, 
then  the  motion  to  direct  a  verdict  on  that 
ground  was  properly  overruled;  but  In  sub- 
mitting the  case  to  the  jury  tiie  effect  of  the 
want  of  such  notice,  if  the  Jury  should  so 
find,  should  be  submitted  under  proper  in- 
«tructlon8.  The  question  was  raised  further 
by  appellant  by  offered  Instructions  by  him, 
and  we  think  hla  exceptions  to  the  Instruc- 
tions given  are  sufladent  to  save  the  point, 
^thoagh  counsel  for  appellee  contend  otber- 
-wlsa    TI>6  trial  court  Instructed  the  Jury,  In 


lostractioii  No.  4,  wUdi  Is  In  part,  as  fol- 
lows: 

"And  the  fact,  if  it  be  a  fact,  as  claimed  by 
defendant,  that  plaintm  did  not  conunanicate  to 
defendant  that  said  Oscar  Miller  was  the  plain- 
tiff's customer,  is  material  only  as  it  may  be 
given  weight  with  all  of  the  other  facts  and 
circumstances  as  tending  to  prove  t^at  plaintiff 
did  not  procure  such  purchaser." 

The  appellant  offered  a  number  of  Instruc- 
tions, covering  in  different  ways  the  thought 
that  It  was  material  that  plaintiff  should 
have  notified  the  defendant  that  MiUer  was 
plaintiff's  aisbomer,  and  that  a  failure  so  to 
do  would  under  certain  circumstances  prevent 
a  recovery  by  plaintiff.  AH)ellant'8  conten- 
tion at  this  point  now  is  that  the  evidence 
was  such  that  the  Jury  could  have  found  the 
facts  to  be  such  as  to  bring  the  case  within 
the  law  as  announced  in  Blodgett  v.  Railway, 
63  Iowa,  006,  19  N.  W.  709,  and  other  like 
cases  whldi  will  be  referred  to  later,  while 
appellee  contends  that  the  casei  is  more  like 
Bounds  V.  Alee  116  Iowa,  345,  89  N.  W.  1008, 
although,  as  we  understand  his  argument,  he 
concedes  that  instruction  No.  4  Is  erroneous, 
but,  as  said,  claims  that  the  appellant  did 
not  properly  except  to  it 

There  are  some  other  circumstances  whldi 
perhaps  ought  to  be  referred  to  bearing  on 
the  question  as  to  whether  or  not  defendant 
had  knowledge  or  notice  that  Miller,  the  pur- 
chaser, was  the  plaintiff's  customer  so  as  to 
claim  a  commission  from  the  defendant,  and 
as  bearing  on  the  question  as  to  whether  the 
terms  of  the  sale  were  agreed  upon  or  speci- 
fied. II;  is  plaintiff's  claim  that  he  fur^ 
nished  Mr.  Miller  as  a  purcbaser  through  a 
snbecent,  John  Breed.  Tbere  Is  evidence 
tending  to  show  that  In  February,  1915^ 
Breed,  who  was  a  stranger  to  both  parties 
to  tills  suit,  called  at  the  defendant's  store 
in  the  town  of  Coggon  and  had  a  cwiversa- 
tlon  with  defendant  about  his  stock  of  hard- 
ware, which  conversation  was  overheard  by 
plaintiff  who  had  desk  room  in  defendants 
store  (plaintiff  had  had  no  communication 
with  Breed  before  this);  that  after  Breed 
left  defendant's  store  plaintiff  went  to  the 
depot  with  Breed,  wiio  told  plaintiff  tliat  he 
(Breed)  Imew  of  a  man  at  Anamosa  who 
might  be  Interested,  and  plaintiff  told  Bi^eed 
that  there  was  a  commission  of  $150  for  sell- 
ing this  stock,  and  If  Breed  would  Interest 
this  man  he  would  divide  the  commission. 
In  March,  Breed  returned  to  Coggon  with 
Miller,  who  looked  the  stock  over  and  ob- 
tained from  defendant  an  option  to  purchase 
It;  while  Miller  and  defendant  were  talking 
about  the  stock,  plaintiff  came  into  the  store 
and  was  Introduced  to  Miller  by  the  defend- 
ant; the  next  week  Miller  called  again  and 
purchased  the  stock  from  defendant,  paying 
$1,500  cash,  and  gave  his  note  for  the  bal- 
ance, $3,900,  signed  by  himself  and  Breed, 
due  in  one  year.  There  is  evidence  tending 
to  show  that  neither  plaintiff  nor  his  alleged 
subagent.  Breed,   informed  defendant  that 
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Miller  was  the  cnstotaier  of  the  plaintiff,  and 
that  defendant  did  not  know  until  after  the 
deal  was  closed  that  plaintiff  would  claim  a 
commis8l<».  The  defendant  testlfled  that  he 
did  not  know  and  understand  that  he  was 
dealing  with  a  customer  produced  by  plain- 
tiff, and  atipellant  contends  that  he  bad  no 
reason  to  believe  that  he  was  dealing  with 
the  plaintiff's  customer.  On  the  other  hand, 
it  Is  contended  by  appellee  that  there  was 
evidence  from  which  the  Jury  could  find  that 
defendant  did  know  that  fact,  and  that  at 
least  there  was  a  conflict  on  this  point,  and 
we  think  this  Is  so.  It  appears  that  Breed 
came  to  defendant  and  proposed  a  trade, 
which  was  refused;  there  Is  no  claim  that 
plaintiff  first  brought  Breed  to  the  town  of 
Coggon.    Defendant  testlfled: 

"The  first  time  Breed  came  to  the  store,  I 
asked  him  where  he  got  his  mformation,  and  be 
said  Joe  Streator  had  told  him  of  the  stock, 
Breed  wanted  to  trade  for  it,  and  I  told  him  the 
stock  was  not  for  trade.  YSTien  he  went  away 
the  first  time,  the  transaction,  as  far  as  be  and 
I  were  concerned,  was  ended." 

When  Breed  left  the  store  that  morning, 
plaintiff  accomjMUiled  him  to  the  station,  and, 
as  before  stated,  had  a  talk  with  him  In  re- 
tard to  dividing  the  commission,  and  plaintiff 
says  then: 

"I  came  back  to  the  store  and  told  Mr.  Shel- 
don that  Mr.  Breed  knew  of  a  man  in  Anamosa 
that  he  was  going  to  try  and  bring  up  and  buy 
the  stock.  I  returned  to  the  store  and  inform- 
ed Mr.  Sheldon  of  my  arrangement  with  Mr. 
Breed  immediately  after  Mr.  Breed  left." 

There  may  be  other  drcumstancea  bearing 
on  this.  At  any  rate.  It  is  appellee's  conten- 
tion that  according  to  the  testimony  of  plain- 
tiff, defendant  had  full  knowledge  of  the  ar- 
rangement Fawley  had  ]ust  made  with 
Breed,  and  that,  if  Breed  afterwards  return- 
ed with  the  purchaser,  such  purchaser  must 
be  considered  as  a  customer  of  plaintiff  un- 
der his  arrangement  with  Breed,  for  Sheldon 
bad  no  relations  whatever  with  Breed,  and 
he  contends  that  Miller  was  in  fact  secured 
by  Breed  after  his  arrangement  with  Fawley. 

As  to  whether  or  not  the  contract  was  that 
plaintiff  was  to  secure  a  purchaser  on  speci- 
fied terms.  It  should  be  noted  that  the  peti- 
tion did  not  eo  allege.  We  have  already  set 
out  the  testimony  of  the  defendant  in  cross- 
examination  on  the  question  as  to  the  alleged 
terms,  so  that  there  is  no  testimony  in  the 
case  by  either  party  tliat  a  definite  price  was 
fixed  at  which  defendant  should  sell  bis 
stock.  Defendant  testifies,  as  before  set  out, 
that  nothing  was  said  about  the  price,  and 
he  also  says  that  he  ecpected  plaintiff  to  get 
a  buyer  and  he  (defendant)  would  fix  the 
price,  and  that  he  did  fix  the  price.  So  that 
in  this  view  of  the  testimony  plaintiff,  ac- 
-cordlng  to  bis  claim,  brought  the  purchaser. 
Miller,  to  the  defendant,  and  Miller  and  the 
defendant  negotiated  as  to  the  terms  of  sale. 
The  most  that  can  be  said  as  to  any  definite 
terms  of  sale  is  that  it  is  claimed  that  it 
should  be  sold  at  100  cents  on  the  dollart  and 
5  per  cent  added  for  freight    But  the  Jury 


could  have  found  from  the  t'esttmony  that  the 
sale  was  to  have  been  a  cash  sale  and  that 
it  was  not  a  cash  sale.  They  could  have 
found,  also, -that  the  terms  of  sale  were  not 
agreed  upon,*  and  that  it  was  not  a  part  of 
the  contract,  but  that  defendant  and  Miller 
negotiated  and  fixed  the  terms  themselves, 
and  they  could  have  found  that  defendant 
had  no  knowledge  or  notice  that  Miller  was 
plaintiffs  customer  and  that  plaintiff  would 
claim  a  commission.  This  being  so,  even 
though  defendant's  motion  for  a  directed  ver- 
dict was  properly  overruled  on  this  ground, 
still,  as  defendant  asked  an  instruction  bear- 
ing upon  the  question  of  defendant's  want  of 
knowledge  that  Miller  was  plalntlfTs  custom- 
er, and  such  instruction  being  in  line  with 
the  following  cases,  it  should  have  been  giv- 
en. Blodgett  V.  Railway,  63  Iowa,  606,  19  N. 
W.  700;  Boyd  v.  Watson,  101  Iowa,  214.  70 
N.  W.  120  r  Gilbert  v.  McCuUough,  146  Iowa, 
333,  125  K  W.  173 ;  Seevers  v.  Goal  Ck>.,  168 
Iowa,  588,  138  N.  W.  793,  Ann.  Gas.  1916D. 
188. 

[3, 4]  As  before  shown,  the  court  instruct- 
ed  that  defendant's  knowledge  on  this  subject 
was  material  only  as  tending  to  prove  that 
plaintUZ  did  not  procure  the  purchaser,  but 
we  think  this  was  too  narrow  and  was  to  the 
prejudice  of  the  defendant  Had  the  Jury 
found  tliat  the  terms  of  sale  were  not  fixed, 
but  that  they  were  determined  by  negotiatloa 
between  Miller  and  defendant  and  that  it  was 
to  have  been  a  cash  sale,  whereas  it  was  not 
for  cash,  then  we  think  the  defendant  was 
entitled  to  know  that  plaintiff  was  claiming 
that  Miller  was  plaintiff's  custom^',  and  that 
plaintiff  was  anticipating  a  commission. 
Had  defendant  known  that  fact  it  might 
have  had  an  important  bearing  in  his  mind  in 
the  negotiations  between  defendant  and  Mil- 
ler. The  facts  are  not  of  course,  exactly  like 
those  in  the  cases  last  dted;  but  as  said, 
there  is  one  theory  of  the  evidence  upon 
which  the  Jury  could  have  found  as  contend- 
ed by  defendant  which  would  make  the  rule 
laid  down  in  the  cases  applicable  Appellee 
relies  on  the  case  of  Rounds  v.  Alee,  116 
Iowa,  346,  89  N.  W.  1098.  There  may  be  one 
theory  of  the  testimony  which  would  render 
the  rule  in  that  case  applicable  also,  had  the 
Jury  so  found.  But  the  distinction  between 
the  Rounds  Case  and  the  Blodgett  and  Boyd 
Cases  is  iwluted  out  by  the  court  In  Gilbert 
V.  McCuUough,  146  Iowa,  331,  at  3S6,  125  N. 
W.  173,  and  where  it  is  said  that  in  the 
Rounds  Case  the  price  was  named  and  the 
sale  effected  at  such  price,  while  In  tbe  oth- 
ers the  consideration  was  a  matter  of  nego- 
tiation. 

It  is  our  conclusion  that  instruction  No.  4 
is  erroneous*  and  that  defendant  was  entitled 
to  an  instruction  on  tbe  theory  suggested, 
and  that  for  this  reason  the  Judgment  most 
be  reversed. 

Appellee  contends  that  as  there  was  evi- 
dence tending  to  prove  that  plalntUI  was  aa- 
ployed  to  find  a  purchaser  for  the  stock  at 
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Inrolce  price,  plus  6  per  cent,  for  frelgbt^  ao- 
eording  to  plaintiff's  testiaiony,  or  to  find  a 
purdiaser  according  to  the  defendant's  testl- 
aumy  at  a  price  to  be  fixed  by  him,  and  tbat 
the  purchaser  was  procured  aud  the  sale  in 
fact  made  at  a  price  on  terms  satisfactory  to 
the  defendant,  tbat  therefore  in  such  a 
case  plaintiff  is  entitled  to  recover  under  the 
authorities,  and  cltee  Beid  t.  McNemey,  128 
Iowa,  350,  103  ?^.  W.  1001,  Hanna  v.  CoUlns, 
69  Iowa,  ul,  28  N.  W.  431,  and  cases  from 
other  Jurisdictions.  Bat  in  the  casea  just 
referred  to  the  que^on  aa  to  whether  the 
seller  of  property  bad  knowledge  or  notice 
that  the  agent  was  claiming  the  purchaser  to 
be  his  customer  was  not  involved. 

Some  other  questions  are  argued  briefly. 
One  is  that  the  court  erred  in  sustaining 
plaintiff's  objection  to  questions  propounded 
to  Streator.  But  the  record  is  such  that  it  is 
doubtful,  to  say  the  least,  whether  appellant 
Is  In  a  position  to  be  heard  here.  This  and 
perhaps  some  of  the  other  questions  are  not 
such  as  are  likely  to  occur  upon  another  tri- 
al, and  we  shall  not  take  the  time  or  space  to 
discuas  them. 

For  the  error  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

GATNOR,  O.  J.,  and  liADD  and  STE- 
VENS, JJ.,  concur. 


JOHNSON  V.  DOUBBAVSKY.    (No.  30154.)* 
(Supreme  Court  qf  Iowa.     Jun«  .20,  1817.) 

J.  Afpsal  Ann  £l«ioB  ®=3837(5)  —  Kbvibw  — 

Evidence— Conclusion. 
In  a  real  estate  broker's  action  for  commls- 
ricma,  a-Btatonuit  of  a  purchaser  by  way  of  eon- 
duaion  tliat  ke  did  not  enter  into  the  contract 
which  he  finally  made  with  the  owner  by  rea- 
son of  anything  that  plaintiff  said  or  did  was 
not  binding  upon  the  appellate  court  in  deter^ 
nininc  whetiier  there  was  a  jury  queetion  on 
the  efficient  cause  of  the  sale  if  the  facts  stated 
by  the  purchaser  were  sbch  that  a  jury  might 
reasonably  draw  the  opposite  conclusion. 
2.  Bbokbhs  4tes>86(l)  —  Action  fob  Comns- 

(OONB— BvioBNOT— BmnoinfCT. 
SJvidence  held  to  warrant  a  jury  finding  that 
the  plaintiff  was  employed  by  the  defendant  to 
find  a  purchaser,  and  that  he  found  one,  and 
that  the  defendant  sold  to  the  purchaser  fbund, 
and  that  defondant  is  in  no  positieo  to  com- 

Slain  that  the  sale  was  not  made  on  the  terms 
xed  when  he  employed  the  plaintiff; 
[E5d.    Note.— For    other    cases,    see   Brokers, 
Cent.  Digi  S|  117,  118.] 

8.  BaoKKss  «s>se(7)  —  Action  fob  Comuis- 

BIONS— KVIDBNCE — StrSFICIJIKOT.     , 

Evidence  held  not  to  show  a  double  agency 
or  acting  in  tile  interest  of  the  buyer  in  such 
bed  faith  as  to  warrant  denying  plaintiff  a  com- 
mission on  that  account. 

[Ed.  Note.—For  other  oases,  see  Brokers,  Cent. 
Dig.  a  116,  117J 

4.  Bbokebs  (8=>86(1)  —  Action  fob  Cokuis- 
sioNB  —  EviCBNcB  —  StrFFiciENcr  —  Aban- 
donment. 
EvMenee  held  to  show  that  after  the  trouble 
with  the  d^endant  the  plaintiff  abandoned  the 
contract  with  the  plaintiff  and  tried  to  sell  other 


[Ed. 
EHg.  SI 


property  to-  the  purchaser  and  made  disparaging 
remarks  concerning  defendant's  land. 

.  Note.—For  other  cases,  see  Brokers,  Cent, 
g.  SI  117,  118.] 

5.  Bbokebs  ®=>45 — ^Action  fob  ComiissioNS. 
In  a  real  estate  broker's  action  fw  commis- 
sions in  which  it  appeared  that  after  rendition 
of  his  services  he  abandoned  his  efforts  and  did 
what  he  oould  to  prevent  a  sale,  although  there 
was  evidence  as  to  what  Ills  services  would  have 
been  worth  if  it  had  been  the  usual  case  of  be- 
ing the  effective  agency  through  which  a  pur- 
chase was  brought  about,  in  uie  absence  of  a 
showing  what  the  services  were  worth  in  such 
case,  Maintiff  cannot  recover,  and  the  court 
property  directed  a  verdict  for  defendant,  since 
it  loaves  the  matter  in  a  condition  of  a  calcula- 
tion where  one  factor  for  measuring  its  result 
is  not  obtainable,  and  in  such  circumstances  the 
testimony  on  value  is  no  evidence  whatever. 

[Bd.  Note.—For  other  cases,  see  Brokers,  Cent. 
Dig.  I  4&] 

Appeal  from  District  Court,  Linn  County; 
W.  N.  Trelchler,  Judge. 

Action  at  law  in  whicdi  plaintiff  seeks  to 
recover  a  commission  alleged  to  be  due  for 
finding  a  buyer  for  land  of  defendant  A  ver- 
dict was  directed  against  plaintiff,  and  he 
ai^als.    Afllrmed. 

L.  M.  Kratz,  of  Cedar  Baplds,  for  appe^ 
lant  J.  C.  Leonard  and  O.  N.  Elliott,  both 
of  Cedar  Rapids,  for  appellee. 

SALINGER,  J.  I.  The  petition  alleges  that 
on  or  about  September  26,  1911,  plaintiff  en- 
tered into  oral  <;x)ntract  wherein  it  was  agreed 
plaintiff  should  undertake  to  find  a  purchaser 
for  a  certain  12-acre  tract  of  land  belonging 
to  defendant,  and  located  near  Cedar  Rapids ; 
that,  if  he  found  one,  defendant  would  pay 
a  commission;  that  thereupon  plaintiff  saw 
one '  Leibold,  went  to  said  tract  with  him, 
showed  all  of  It  to  him,  told  him  the  price 
asked  by  defendant,  undertook  to  close  the 
sale  with  him,  and  made  further  appointments 
with  him  In  continuance  of  these  negotia- 
tions ;  that  Leibold  went  direct  to  defendant, 
and  they  effected  a  sale  and  purchase  to  Lei- 
bold for  $4,150;  that  the  reasonable  com- 
mission for  the  services  rendered  by  plaintiff 
is  $128.75,  and  It  has  not  been  paid. 

The  answer  denies  all  not  admitted;  admits 
Leibold  went  to  defendant,  and  that  he  sold 
the.  tract  to  him  for  $4,150;  avers  the  sale 
was  made  without  assistance  from  plaintiff, 
and  that  plaintiff  tried  to  prevent  the  sale 
by  word  and  act,  aud  has  thereby  waived 
any  right  to  commission,  and  Is  barred  and 
estopped  to  claim  on& 

In  the  sustained  motion  to  direct  verdict, 
defendant  asserted,  and  he  now  asserts,  that 
the  following  matters  are  established  by  the 
evidence  Introduced  by  plaintiff: 

(a)  There  was  no  contract  between  the  par- 
ties wherein  plaintiff  was  employed  by  de- 
fendant to  sell  the  property  in  question. 

(b)  Appellant  was  not  the  procuring  cause 
of  the  sale,  and  the  purchaser  was  procured 
and  the  sale  made  wholly  by  and  through  the 
efforts  of  defendant. 


4a)>For  Mbar  OMM 


•M  MUD*  topic  ui<  KBY-KUMBBR  in  all  Key-NumlMndlitcairt*  utd  lDd«XM 
*Rehearlng  denied  September  29,  1917. 
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(c)  If  a  contract  was  made,  It  was  to  sell 
at  a  price  fixed  therein,  and  plaintiff  had  no 
buyer  who  was  ready,  wllUug,  and  able  to 
pay  that  price. 

(d)  Plaintiff,  Instead  of  furthering  the  sale, 
tried  to  prevent  It 

(e)  He  was  not  the  agent  of  defendant,  but 
Of  the  one  who  bought  of  plaintiff,  and  so 
acted  In  the  interest  of  the  buyer  as  that  he 
may  not  have  a  commission  from  defendant 
because  of  bad  faith. 

(f)  If  there  was  ever  a  contract,  plaintiff 
revoked  it  and  rescinded  same  three  or  four 
days  before  any  sale  was  consummated,  and 
that  no  contract  existed  at  the  time  defend- 
ant made  sale.  Further,  it  was  and  is  claim- 
ed that  there  is  no  competent  evidence  to 
ishow  what  the  claimed  services  are  reason- 
ably worth,  and  hence  nothing  upon  which  a 
recovery  of  plaintiff  could  be  based. 

It  appears  in  evidence  that  plaintiff  saw 
an  advertisement  of  defendant  offering  cer- 
tain property  of  the  defendant  for  sale  and 
asking  Intending  purchasers  to  call  at  the 
office  of  the  Star  Printing  Company ;  that 
thereuporj  plaintiff  called  on  defendant  and 
asked  him  the  price  of  the  advertised  tract; 
that  the  upshot  of  the  talk  was  defendant 
advised  plaintiff  that  a  Mr.  Russell  might 
examine  the  property  at  any  time  and  told 
plaintiff  to  bring  on  a  buyer  whom  plaintiff 
claimed  he  might  Induce  to  buy,  and  as  quick 
as  he  could ;  that  plaintiff  answered  he  would 
get  word  to  this  buyer  a<s  quick  as  he  could; 
that  thereupon  plaintiff  went  to  look  at  the 
property,  and  then  induced  one  Lelbold,  who 
finally  bought,  to  come  and  have  dinner  with 
plaintiff,  and  arranged  with  him  that  after 
dinner  he  would  take  Lelbold  out  to  see  the 
property  of  plaintiff;  that  after  dinner  he 
showed  him  some  lands  for  sale,  but  Lelbold 
declined  to  purchase;  that  thereupon  plain- 
tiff showed  lielbold  the  land  owned  by  de- 
fendant. It  seems  that  while  the  plaintiff's 
tract  was  being  Inspected  Lelbold  saw  a  sign 
tacked  to  a  telephone  pole  which  made  the 
same  offer  found  in'  the  advertisement  of  the 
defendant  which  originally  led  plaintiff  to 
see  defendant,  and  Lelbold  remarked  to  the 
plaintiff  that  this  was  the  piece  which  had 
been  In  the  morning  paper.  Lelbold  was  well 
satisfied  with  the  land  owned  by  defendant, 
except  as  to  price,  which  he  thought  "was 
a  little  steep,"  and  plaintiff  said  to  him  not 
to  be  discouraged  at  the  price;  that  when 
they  went  to  the  owner  and  talked  to  him 
he  would  make  the  price  right  to  Lelbold. 
Lelbold  and  the  plaintiff  then  made  an  ap- 
pointment to  meet  In  the  Globe  Hotel  the 
next  morning  and  go  from  there.  It  seems 
Lelbold,  too,  had  seen  said  advertisement  in 
a  newspaper,  and  before  this  arranged-for 
meeting  took  place  be  weiit  to  the.  ofl3ce 
of  the  Star  Printing  Company  to  see  the 
own^,  but  the  office  was  closed  and  he  saw 
no  one.  But  it  seems,  too,  be  saw  this 
newspaper  when  the  parties  met  in  the 
boteL     When  plaiotlfl  and  Lelbcid:  met  «t 


the  hotel  Lelbold  Informed  plaiiftiff  that  bft 
had  seen  the  owner  and  had  asked  him  about 
the  price,  had  told  the  owner  he  bad  seen: 
the  place,  had  not  told  him  plaintiff  bad 
taken  him  there,  and  that  he  had  told  the 
owner  If  he  would  sell  for  $4,000  he  (I«ibold) 
might  talk  about  it  The  price  stated  in  tbe 
advertisement  was  $4,500,  but  the  owner  told 
Lelbold  he  would  take  $4,200  If  Lelbold  took 
the  property  quick.  After  this  I^ilxHd  told 
the  owner  that  Leibold  had  a  friend  whom  be 
had  agreed  to  meet  and  thereupon  he  went 
to  see  the  plaintiff  at  the  hotel  in  accord- 
ance with  the  appointment  made  the  day  be- 
fore. After  the  interview  at  the  hotel  Lel- 
bold and  plaintiff  called  on  defendant,  who 
toid  the  plaintiff  Leibold  bad  been  to  see 
plaintiff  about  that  tract  of  land  which  bad 
been  spoken  of  between  plaintiff  and  de- 
fendant, and  the  owner  answered  that  Lel- 
bold did  not  say  anything  about  that,  and 
that  if  he  had  he  would  have  asked  him  more 
for  his  land,  to  which  plaintiff  responded 
that  he  could  not  help  that ;  that  he  was  his 
customer ;  that  he  did  take  him  out  and  had 
showed  him  the  land.  The  deal  was  not  clos- 
ed until  Lelbold,  again  looked  over  the  prop- 
erty. And  Lelbold  says  plaintiff  did  not  in- 
form him  he  was  agent,  nor  indicate  he'  bad 
It  for  sale,  and  tliat  Lelbold  was  under  im- 
pression he  bad  not. 

[1]  It  is  true  Leibold  states  by  way  of  con- 
clusion that  he  did  not  enter  into  the  con- 
tract which  he  finally  made  with  the  owner 
by  reason  of  anything  that  plaintiff  said  or 
did,  but  for  the  purpose  of  determining 
whether  there  was  a  Jury  question  on  ttie 
efficient  cause  of  the  sale  we  cannot  be  bound 
by  such  a  conclusloo  if  the  facts  stated  by 
the  witness  are  such  as  that  a  Jury  might  rea- 
sonably draw  the  opposite  conclusion. 

[2]  If  there  were  not  a  quite  general  cus- 
tom to  sustain  motions -to  direct  verdict  La 
their  entirety,  when  sustained  at  all,  we  feel 
sure  the  trial  court  would  not  be  before  us  ia 
the  position  of  holding  a  Jury  might  not  find 
from  the  evidence  that  tbe  plaintiff  was 
employed  by  defendant  to  find  a  purchaser, 
that  he  found  one,  that  defendant  sold  to 
tbe  purchaser  found,  and  that  defendant  is 
in  no  position  to  complain  the  saJe  was  not 
made  on  the  terms  be  fixed  when  he  em- 
ployed tile  plaintiff.  We  think  there  was 
sufficient  evidence  up'on  which  a  Jury  could 
find  for  plaintiff  upon  these  points,  though' 
we  are  unable  t6  see  that  Fenton  v.  Miller, 
153  Iowa,  747,  134  N.  W.  95,  Jones  v.  Ford, 
164  Iowa,  549,  134  N.  W.  569,  88  L.  R.  A. 
(N.  S.)  777,  Lleuwen  v.  Kline,  142  Iowa,  14, 
120  N.  W.  312,  and  Gilbert  v.  McCnllougfa. 
146  Iowa,  SS.*},  125  N.  W.  173,  whldi  appel- 
lant cites,  afford  Ills  claims  any  aid.  We 
think  also  that  most  of  the  objections  made 
agaln^  this  being  a  Jury  question  are  met 
and  the  contentions  of  the  appellee  over- 
ruled in  Rounds  v.  Alee,  116  Iowa,  345,  SO 
N.  Wl  1098;    KeUy.  T.  Stone,  94.  Iow«,  316, 
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82  M.  W.  842;  HuUaofack  v.  Hazzard,  .88 
BUnn.  437.  86  N.  W.  426;  Welch  v.  Young 
(Iowa)  79  N.  W.  69;  Blodgett  y.  Hallway, 
63  Iowa,  606,  19  N.  W.  799;  Ryan  t.  Page, 
134  Iowa,  60,  111  N.  W.  405;  Hnrd  v.  Nell- 
son,  100  Iowa,  555,  69  N.  W.  567;  Moore  T. 
Cresap,  109  Iowa,  749,  80  N.  W.  399. 

[3]  We  find,  too,  tbere  was  no  eyidence  of 
a  doable  agency  or  ot  acting  in  the  Interest 
of  the  buyer  In  such  bad  faith  as-  that  plain- 
tiff should  be  on  that  account  denied  a  com- 
mission. And  beyond  all  question,  too,  there 
■was  competent  evidence  from  which  a  jury 
conld  determine  what  was  the  ordinary  and 
usual  commission  for  selling  real  property 
In  that  vldnlty  during  that  time. 

11.  If  a  reversal  is  avoidable,  it  must  be 
because  the  motion  was  rightly  sustained 
6a  other  grounds.  It  Is  further  presented  by 
the  motion  to  direct  verdict  that,  if  there 
ever  was  a  contract  between  the  parties, 
plaintiff  revoked  and  rescinded  it  before  any 
sale  was  consummated;  further,  that  there 
is  no  competent  erldenoe  to  show  what  "the 
services  which  he  claims  to  have  performed 
were  reasonably  worth."  It  will  appear 
presently  why  these  two  grounds  may  not  be 
treated  separately. 

It  appears  that,  when  the  plaintiff  and 
Lelbold  reached  the  defendant,  a  controversy 
arose  about  commissions,  and  Lelbold  said 
it  was  nsual  for  the  seller  to  pay,  and  that 
whatever  offer  was  made  must  be  net  to  him. 
Lelbold  offend  $4|000,  and  defendant  said  he 
coold  not  part  with  the  property  for  that.  At 
some  stage  'of  the  interview  the  defendant 
offered  the  plaintiff  a  conunlssion  of  $25, 
and  suggested  that  Lelbold  should  pay  $10 
of  that.  It  was  at  this  Juncture  Lelbold  re- 
marked that  he  would  i>ay  no  commissions. 
They  di&agreed  about  it,  and  had  trouble  to 
such  an  extent  that  Lelbold  told  defendant 
he  believed  he  would  back  out ;  that  if  there 
was  going  to  be  trouble  between  him  and  the 
plalattff  he  (Lelbold)  did  not  want  to  be  mix- 
ed up  in  It  The  plaintiff  testifies  that  when 
Lelbold  said  he  wonld  pay  no  commission 
and  that  the  man  who  sold  had  to  pay  It 
Lelbold  aild  to  plaintiff,  "Oome  on,  Johnson, 
let's  go,"  and  that  after  plaintiff  told  de- 
fendant the  latter  would  have  to  pay  the 
regular  commission  defendant  said  to  Lel- 
bold that  Lelbold  could  have  it  for  $4,150. 
It  appears  Lelbold  bought  at  that  price. 
There  was  testimony  from  which  a  Jury  could 
believe  defendant  said  to  plaintiff  that  if  he 
was  not  satisfied  with  $10  he  would  cut  him 
off  entirely  and  dose  the  deal  himself,  and 
that  plaintiff  responded,  "All  right;  close  the 
deal,  but  if  you  do  I  bet  a  Stetson  hat  you 
are  entitled  to  pay  me  the  regular  commis- 
sion" and  defendant  said  to  Lelbold,  when  the 
trouble  was  on,  "Ton  and  me  have  nothing 
to  do  with  him-;  if  Johnson  tries  to  persuade 
you  not  to  buy,  you  have  to  pay  no  attention 
to  him,"  and  that  defendant  offered  Lelbold 


to  draw  up  a  contract  that  would  cut  John- 
son out. 

Lelbold  testified  that,  after  the  parties 
seemed  unable  to  agree  and  platatlff  and  Lel- 
bold left,  the  plaintiff  told  Lelbold  that  they 
would  get  out  of  this  deal;  to  come  with  him 
and  he  would  show  him  another  property; 
that  he  tried  to  persuade  Lelbold  to  see  other 
places  Instead  of  the  one  owned  by  defend- 
ant, and  at  that  time  not  bought  by  Lelbold; 
that  he  said  to  Lelbold  he  (plaintiff)  thought 
Lelbold  could  do  better  than  buy  defendant's 
place;  thnt  he  offered  to  bet  a  hat  with  de- 
fendant that  defendant  could  not  sell  Lel- 
bold the  place;  that  while  liCibold  will  "not 
make  it  so  strong  as  to  say  that  at  that  time 
he  ran  down  plaintiff's  property  to  him,"  he 
did  on  the  day  after  this  disagreement  tell 
Lelbold  not  to  buy  defendant's  place  and  he 
(plaintiff)  would  show  Lelbold  some  other 
place;  that  after  they  left  that  day  plain- 
tiff tried  to  persuade  Lelbold  not  to  buy  the 
property,  saying  he  had  other  property  which 
he  would  Show  Lelbold  and  which  was  a 
better  bargain;  that  plaintiff  told  Lelbold 
not  to  buy  the  property,  giving  as  his  reason 
because  he  could  not  agree  on  the  commis- 
sion; that  he  never  again  asked  Lelbold  to 
buy  this  property,  and  tried  to  persuade  him 
not  to  buy  It,  and  showed  him  no  property 
after  this,  because  tf  Lel^cdd  bought  at  all 
he  would  buy  that  of  defendant.  The  only 
denial  which  plaintiff  makes  is  by  testifying 
that  he  did  not  tell  I^ibold  he  (plainUff)  did 
not  want  Lelbold  to  buy  this  property.  He 
did  testify  also  that  he  told  Lelbold  to  buy 
it;  that,  while  it  might  look  high  the  first 
year,  after  he  was  there  a  year  Lelbold 
wonld  find  it  the  best  place  he  ever  had,  be- 
cause the  land  could  not  be  beat ;  that  if  he 
bought  it  at  $4,150  he  was  buying  the  best 
piece  of  land  in  Linn  county,  because  it  was 
black  sandy  loom. 

[4]  But.,  as  this  was  said  before  the  alnn- 
dtmment  and  disparagement  to  wliich  Lelbold 
testifies,  It,  of  course,  is  not  in  conflict  with 
the  testimony  of  Lelbold  as  to  what  plain- 
tiff said  and  did  in  the  way  of  disparagement 
and  abandonment.  True,  Lelbold  says  that 
after  he  (Lelbold)  had  bought  the  place  plain- 
tiff told  him  he  had  got  a  bargain  and  that 
it  was  a  good  place.  But  Lelbold  adds  that 
even  then  plaintiff  sometimes  praised  it  and 
sometimes  talked  the  other  way.  This  again 
makes  no  Jury  question  on  diqmragement 
and  abandonment. 

[5]  We  have  no  occasion  to  determine ' 
whether  the  conduct  of  plaintiff  would  de- 
feat recovery  of  a  stipulated  commission  fix- 
ed by  contract.  We  need  not  determine 
whether  he  has  forfeited  recovering  the 
reasonable  value  of  the  time  he  ^)ent  and 
the  efforts  he  made  before  he  said  and  did 
what  he  said  and  did  after  there  was  a  dis- 
agreement about  commissions.  The  control- 
ling thing  for  our  determination  is  whether 


Digitized  by 


Google 


692 


163  NOBTHWBSTBBN  BEPOBTEB 


(Iowa 


pUintlil  haa  any  evidence  on  whlcb  the  Jury 
conld  base  an  allowance  to  him  for  what 
was  done  by  him  In  the  circumstances  dis- 
closed by  the  record.  He  has  no  testimony 
as  to  what  is  the  reasonable  value  of  his 
services  In  a  case  where  between  their  ren- 
dltl<»i  and  the  sale  concerning  which  they 
were  rendered  one  abandons  his  efforts  and 
does  what  he  can  to  prevent  a  sale,  and,  not- 
withstanding, a  sale  Is  thereafter  made.  The 
only  testimony  Is  what  was  the  usual  and 
ordinary  commission  "charged  in  Cedar  Rap- 
ids, Iowa,  during  the  year  1911  and  there- 
abouts." This  advised  the  Jury  what  liis 
services  would  have  been  worth  If  It  had 
been  the  usual  case  of  being  the  effective 
agency  through  which  a  purchase  was 
brought  about.  This  does  not  in  the  least 
show  what  the  services  of  the  plaintiff  were 
worth  in  the  peculiar  case  under  considera- 
tion. It  leaves  the  matter  In  the  condition 
of  a  calculation  where  one  factor  for  meas- 
uring its  result  is  not  obtainable.  It  is  the 
equivalent  of  testimony  that  three  things  to- 
gether are  worth  a  certain  amount  where  one 
of  the  things  taken  Into  consideration  is 
either  unknown  or  not  to  be  allowed  for,  and 
where  there  Is  no  testimony  what  the  two 
remaining,  standing  alone,  would  be  reason- 
ably worth.  In  such  circumstances  the  tes- 
timony on  value  is  no  evidence  whatever. 
See  In  re  Clark  (Iowa)  154  N.  W.  at  page 
761,  par.  6;   156  N.  W.  853. 

While  the  court  erred  in  sustaining  some 
of  the  grounds  of  the  motion  to  direct.  It  did 
not  err  in  directing  verdict  for  defendant. 
Hence  we  must  affirm. 

Affirmed. 

GATNOR,  O.  J.,  and  lADD  and  EVANS, 
33.,  ooncor. 


PAYETTE  et  al.  v.  MARSHALL  COUNTY 

et  al.    (So.  31277.) 

(Supreme  Court  of  Iowa.    June  25,  1917.) 

1.  States  «s>203— Action— Unnboessakt  Iw- 
tbbvention  bx  state. 

In  an  action  to  quiet  title  to  land  and  to 
enjoin  the  attempt  by  county  school  supervi- 
sors to  enforce  executions  upon  the  land  in  which 
the  state  intervened  as  a  party  defendant,  where 
00  fact  was  suggested  why  the  state  should  in- 
tervene, the  case  is  to  be  treated  and  disposed 
of  as  it  would  have  been  had  the  intervention 
not  been  made. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  Si  195,  196.] 

2.  LmrrATioN  of  Actions  «e»11(1)— Bzemf- 
TiON— State  as  a  Pabtt. 

Where  a  state  as  a  party  in  a  case  stands 
in  a  merely  representative  capacity,  and  not  in 
the  exercise  of  its  sovereignty,  its  exemption 
from  the  statute  of  limitation  is  not  effectuaL 
[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {{  85,  36.] 

3.  Limitation  of  Actions  «=»11(2)  —  Action 

AOAINBT  CotJNTT. 

Where  a  eonnty  is  seeking  the  enforcement  of 
judgments  not  for  the  use  or  benefit  of  the  state. 


nor  for  the  use  or  benefit  of  the  general  publi« 
but  solely  in  its  own  interest  and  in  the  inters 
est  of  that  particular  part  or  fraction  of  the 
public  within  its  local  jurisdiction,  the  statute 
of  limitations  applies  to  the  same  extent  as  if 
the  action  were  brought  by  an  indivlduaL 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  37.1 

4.  JuDOMSNT  $»764— LiBN  —  Nkczssiit  of 
Levy. 

In  the  absence  of  statute  ther^or  a  per- 
sonal judgment  at  law  is  never  a  lien  upon  the 
defendant's  property  without  levy  of  execution, 
and  when  such  statute  exists  the  lien  so  pro- 
vided for  -is  measured  and  controlled  by  its 
terms. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1313.] 

5.  JUDGMliNT  «=>753— IjtEN— Statcts. 

Code,  §  3801,  making  judgments  in  the  dis- 
trict or  Supreme  Court  of  the  state  or  in  the 
federal  court  liens  on  real  estate  for  10  years 
from  the  date  of  the  judgment  is  not  a  statute 
of  limitation  upon  a  right  of  action  which  may 
be  of  no  avail  as  against  the  sovereign  authority 
of  the  state,  but  does  no  ntore  than  to  fix  a 
period  of  time  in  which  the  party  having  the 

iudgment  may  follow  the  real  estate  into  the 
lands  of  the  m'sntees,  after  which  time  it  must 
enforce  its  judgment  if  at  all  by  the  nsual  meth- 
od of  levy  and  sale  unaided  hy  a  statutory  lien. 
[Ed.  Note.— For  other  cases,  see  JudgmenL 
Cent.  Dig.  i  1312.] 

6.  JuDGJOiNT  €=»797— Lien— Stathti. 

Under  Code,  S  3801,  a  judgment  imposing 
a  fine  for  maintaining  a  Hqnor  nuisance  did  not 
become  a  lien  on  the  property  of  a  convicted  per- 
son acqi|ired  by  him  20  years  after  the  date  of 
the  judgment,  and  such  property  is  not  subject 
to  a  lien  thereof  in  favor  of  either  the  state  or 
county. 

[Ed.  Note.— For  other  cases,  see  Judgasent: 
Cent  Dig.  i  1394.] 

7.  Intoxicating  Liquobs  «=9243— Likn— Vio- 

I.ATION  or  LlQUOB  LAW— STATUTE. 

Code,  I  2422,  providing  that  judgment  for 
fines  and  costs  for  violating  the  liquor  laws  may 
be  c(^ected  «•  a  <^rge  against  the  property, 
real  and  personal,  used  or  occupied,  for  such 
unlawful  purpose,  and  that  such  charge  shall  be 
a  lien  on  the  property  until  paid,  cannot  be 
construed  to  provide  a  perpetaal  lien  on  the 
property  or  to  except  such  a  judtnnent  from  a 
general  statute  which  limits  the  effective  life  of 
a  judgment  of  a  court  of  record  to  a  period  of 
20  years,  but  such  lien  will  expire  with  tlie 
judgmmt  at  tlie  end  of  such  period. 

[Ed,  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  §  368.] 

Appeal  from  District  Court,  Marshall  Oouih 
ty ;  James  W.  WiUett,  Judge. 

Action  in  equity  to  quiet  title  to  land, 
and  for  an  injunction.  Decree  for  plaintiffs, 
and  defendants  appeal.  The  material  facts 
are  stated  in  the  opinion.   Affirmed. 

M.  M.  O'Bryon  and  B.  N.  Farber,  both  of 
Marshalltown,  for  appellant  Marahall  Coun- 
ty. Gieo.  Cosson,  Atty.  Gen.,  ami  C.  A.  Robbins 
and  Ross  R.  Mowry,  Aast  Attys.  Oen.,  for 
the  State.  Carney  &  (3amey,  of  llarshaU- 
town,  for  plalntlffs-ai9>ellees.  B.L.  Burritt, 
of  Maishalltonrn,  for  appellee  Maud  B.  Hoes. 

WEAVER,  J.  There  la  no  dispute  as  to 
the  facts.  On  April  30,  1879,  in  an  action 
then  pending  In  the  district  court  of  Mar- 
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•ball  coTintT,  one  Jobn  Pkyette  waa  coiir< 
vlcted  of  malntalalng  a  liquor  nolsaace,  and 
judgment  was  tiien  and  there  mtered  Im- 
poelng  uixui  him  a  fine  of  $100  and  coats, 
niereafter,  on  November  8,  1679,  In  a  simi- 
lar proceeding  In  the  same  court,  he  waa 
again  conricbed  and  adjudged  to  pay  a  fine 
of  $210  and  costs.  These  Judgments  so  far  as 
the  record  shows  have  never  been  paid.  On 
June  29,  1899,  Bridget  Payette,  wife  of  the 
said  John  Payette,  died  intestate,  leaving 
certain  land  which  is  described  as  lot  6  of 
the  N.  B.  %  of  S.  W.  %  of  scotton  35,  towo- 
Alp  84,  range  18,  and  an  undivided  half  of 
lot  4,  btodc  3,  in  OUck  &  WUllgrod's  addi- 
tion to  Marshalltown,  the  other  xmdlvided 
half  of  said  lot  being  then  owned  by  her 
husband,  John  Payette,  who  survived  her 
about  15  years,  dying  intestate  May  17, 
1914.  After  the  death  of  John  Payette  the 
board  of  supervisors  of  Marshall  county  pro- 
cured the  issuance  of  executions  upon  the 
above-mentioned  judgments  and  levied  upon 
said  land  as  being  subject  to  the  payment 
thereof,  and  ajsq  caused  the  administrator 
of  said  estate  to  be  garnished  to  enforce  pay- 
ment; of  the  said  claims.  The  plaintiffs  who 
are  the  children  and  heirs  at  law  of  both 
Bridget  Payette  and  John  Payette  bring 
this  action  in  equity  setting  up  the  facts 
as  here  related,  and  allege  that  they  are  the 
owners  of  said  lands,  and  that  no  part  there- 
of la  liaUe  or  subject  to  the  payment  of 
said  Judgments,  aotlon  upon  which,  they  aver, 
is  barred  by  the  statute  of  limitations,  and 
that  right  to  have  an  execution  thereon  has 
long  since  expired.  They  therefore  ask  to 
have  the  title  quieted  in  them,  and  that 
further  attempt  to  enforce  said  ezecotions 
by  levy  upon  or.  sale  of  the  prt^jerty  be  en- 
joined. By  their  answer  the  board  of  super- 
visors, and  the  sheriff  holding  the  executions, 
admit  the  devolution  of  the  title  upon  idaln- 
tlffs  as  pleaded  In  the  petition,  but  aver  that 
the  share  therein  which  John  Payette  had 
and  acquired  in  his  lifetime  became  subject 
to  the  lien  of  said  Judgments,  and  that  said 
Hens  are  still  valid  and  enforceable  by  ex- 
ecution for  the  benefit  of  Marshall  county 
and  Its  temporary  school  fund,  and  they  ask 
a  decree  confirming  their  right  to  proceed 
with  the  sheriff's  sale. 

The  state  of  Iowa  also  appeared  and  in- 
tervened stating  In  its  petition  that  It  had 
an  interest  in  the  controversy  in  common 
with  Marshall  county  and  adverse  to  the 
plaintiffs.  It  alleges  no  facts  on  which  such 
dalm  Is  asserted,  but  asks  that  the  judgments 
be  decreed  to  be  a  lien  upon  the  property. 
Plaintiffs  demurred  generally  to  the  answer 
of  the  defendants  and  the  petition  of  inter- 
vention. Both  demurrers  were  sustained,  as 
was  also  a  demurrer  to  the  defendant's  cross- 
petition. 

[1,  2]  I.  In  their  argument  to  this  court 

the  defendants  first  rely  upon  the  proposition 

that  the  right  to  enforce  the  Judgment  against 

the  lands  is   protected   and  preserved  by 

168N.W.-88 


Tlrtne  •f  the  general  rule  that  stetnteB  of 
llmltatiOBB  do  not  operate  against  the  sover> 
rign  or  the  government,  whether  state  or 
federaL  The  general  soundness  of  this  rule 
will  not  be  questioned,  but  the  propriety  of 
its  application  to  the  case  at  bar  is  not  so 
elear.  Though  the  state  for  some  reason 
made  itself  a  party  to  the  case  by  interven- 
tton,  it  fails  to  allege  or  suggest  a  single 
fact  except  to  say  it  Is  interested  in  the  mat- 
ter In  controversy  with  the  defendants  and 
against  the  plaintiffs.  Nor  is  any  attempt 
made  In  argument  to  enlighten  the  court  on 
that  subject,  and  we  think  the  case  Is  to 
be  treated  and  disposed  of  precisely  as  it 
would  have  been  had  the  intervention  not 
been  made.  It  is  true  that  the  Judgments 
were  entered  in  actions  prosecuted  In  the 
name  of  the  e^ate  of  Iowa,  but  a  Judgment 
In  a  case  of  that  nature  and  the  money  col- 
lected thereon  do  not  belong  to  the  state, 
but  to  the  county,  for  the  use  of  its  tem- 
porary Bdiool  fund.  The  state's  interest.  If 
any,  is  merely  nominal,  apd  It  Is  settled  In 
this  Jurisdiction  that  where  the  state  stands 
In  a  merely  representative  capacity,  and  not 
in  the  exercise  of  its  sovereignty,  its  exemp- 
tion from  the  statute  of  limitatious  is  not 
effectual.    State  v.  Heodereon,  40  Iowa,  242. 

[3]  This  brings  us  to  the  next  and  more 
pertinent  inquiry  whether,  under  the  circum- 
stances of  this  case,  the  county  is  to  be  re- 
garded as  a  mere  arm  or  instrument  of  the 
state's  sovereignty,  and  therefore  entitled  to 
an  exemption  from  the  effect  of  the  statute 
of  limitations.  Reference  to  the  precedents 
seems  to  indicate  that  where  the  claim  made 
by  the  county  is  in  its  own  right  or  interest, 
and  not  in  the  interest  of  the  state  or  general 
public,  the  limitation  Is  applicable  to  the 
same  extent  as  If  the  action  were  brought  by 
an  Individual.  Brown  v.  Painter,  44  Iowa, 
368;  Hartman  v.  Hunter,  66  Ohio  St  175, 
46  N.  E.  577;  St  Charies  v.  Powell,  22  Mo. 
525;  66  Am.  Dec.  637 ;  Railroad  Co.  v.  Trav- 
is, 62  Tex.  16;  San  Francisco  v,  Jones  (C.  O.), 
20  Fed.  189 ;  Perry  v.  RaUroad  CO.,  58  Ala. 
546;  Ouachita  v.  Tufts,  43  Ark.  136 ;  Cham- 
berlain V.  Board,  71  Miss.  949,  15  South.  40. 
The  same  principle  has  been  recognized  by 
this  court  In  Pella  v.  Scholte,  24  Iowa,  283, 
298,  95  Am.  Dec.  729,  and  County  v.  Harker, 
34  Iowa,  84.  The  county  in  this  instance  Is 
seeklfig  the  enforcement  of  the  Payette  Judg- 
ments, not  for  the  use  or  benefit  of  the  state, 
nor  for  the  use  or  benefit  of  the  general  pub- 
lic of  the  state,  but  solely  in  its  own  Interest 
and  in  the  interest  of  that  particular  part  or 
fraction  of  the  puhlic  within  its  local  juris- 
diction. The  county  is  not  the  state  (Perry 
County  V.  Railroad,  58  Ala.  659),  and  the 
reasons  upon  which  the  rule  "Nullom  tem- 
pus  occurrit  regl"  is  supposed  to  rest  have 
little  or  very  restricted  application  to  the 
minor  nmnlclpalitles  of  the  state. 

[4-S]  II.  But  irrespective  of  the  effect  of 
the  general  statute  of  limitations,  there  Is 
another  Insuperable  objection  to  the  claim  or 
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rl^t  asserted  by  tbe  appellants.  Eren  -If 
the  judgments  could  be  held  not  subject  to 
the  statute  of  limitations,  neither  the  county 
nor  the  state  could  now  enforce  collection 
thereof  against  the  property,  title  to  whidi 
has  passed  to  tjhe  plaintiffs,  unless  the  coart 
could  farther  find  or  say  that  the  Judgments 
are  and  at  all  times  have  been  a  lien  upon 
said  property.  In  the  absence  of  statute 
therefor  a  mere  personal  Judgment  at  law  Is 
never  a  lien  upon  the  defendant's  i»'operty 
without  levy  of  execution,  and  when  such 
statute  exists  the  Hen  so  provided  is  meas* 
ured  and  controlled  by  its  terms.  Our  stat- 
ute upon  this  subject  is  as  follows:  Judg- 
ments In  tbe  district  or  Supreme  Court  of 
the  state  or  in  die  federal  court  are  liens  on 
real  estate  for  ten  years  from  the  date  of 
the  Judgment.  Code,  §  3801.  Thus  It  will  be 
seen  that  the  very  enactment  which  creates 
the  Hen  provides  In  express  terms  for  the 
period  of  its  existence.  This  is  not  a  statute 
of  limitation  upon  a  right  of  action  which 
may  be  of  no  avail  as  against  the  sovereign 
authority  of  the  state.  It  does  no  more  than 
to  fix  a  period  of  time  within  which  a  party, 
having  obtained  a  Judgment,  may  follow  the 
defendant's  real  estate  into  the  handsf  of 
grantees.  Falling  to  avail  himself  of  such 
privilege  within  the  tijiae  fixed  the  right  ex- 
pires, and  he  must  enforce  his  Judgment,  if 
at  all,  by  the  usual  method  of  levy  and  sale 
upon  such  property  as  he  can  find  belonging 
to  the  Judgment  debtor  unaided  by  a  statu- 
tory lien.  ITie  court  has  no  power  to  extend 
Its  life,  nor  can  the  officers  of  the  stiite  pro- 
long It  by  neglecting  to  make  use  of  its  bene- 
fits. Albe©  V.  Curtis,  77  Iowa,  644;  42  N. 
W.  508.  If  Payette  owned  any  nonexempt 
real  estate  in  Marshall  county  when  these 
Judgments  were  entered,  or  If  he  acquired 
any  within  the  succeeding  10-year  period,  the 
statutory  lien  attached  thereto  at  once  and 
might  have  been  enforced  at  any  time  within 
10  years  from  the  date  of  tie  Judgment. 
They  were  not  so  enforced.  Indeed,  except 
as  to  the  undivided  half  of  lot  4,  the  Judg- 
ment could  not  have  been  a  lien  on  the  prop- 
erty at  any  time,  for  he  did  not  acquire  any 
title  thereto  until  the  death  of  his  wife  In 
the  year  1899,  20  years  after  the  date  of  the 
Judgments  and  10  years  after  the  time  when 
the  judgments  could  constitute  or  become  a 
lien  under  the  statute.  It  follows  of  neces- 
sity that  plaintiffs  hold  the  title  to  the  prop- 
erty In  controversy  imincumbered  by  any  Men 
thereon  In  favor  of  either  state  or  county, 
and  that  tbe  trial  court  was  right  in  so  hold- 
ing. 

[7]  III.  Appellants  further  assert  claim  to 
a  lien  under  the  terms  of  Code,  §  2422,  which 
provides  that  judgments  for  fines  and  costs 
for  violating  the  liquor  laws  may  be  collect- 
ed as  a  charge  against  the  property,  both  per- 
sonal and  real,  used  or  occupied,  for  such 
unlawful  purpose,  and  that  such  charge  shall 


be  a  Hen  on  the  property  ontQ  paid.  We 
shall  not  attempt  to  con^der  the  extoit  or 
effect  of  tbe  lien  thus  provided  for  by  statute 
except  to  say  that  we  think  it  ought  not,  and 
cannot,  be  construed  to  provide  a  perpetual 
lieu  on  tbe  property.  There  is  nothing  ia 
the  statute  which  excepts  sudi  a  Judgment 
from  the  general  statute  wbich  limits  tbe 
effective  Ufe  of  a  Jndgmoit  of  a  court  of  rec- 
ord to  the  period  of  20  years,  and,  in  our 
opinion,  the  lien  mentioned  must  be  held  to 
expire  with  it  The  issue  joined  as  between 
defendants  and  appellee  Hoes  relates  to  a 
subsldiaiy  matter  whlcta  an  afilrmanoe  upon 
the  other  Issues  renders  of  do  Importance  at 
this  time. 

The  decree  below  is  right,  and  it  Is  there- 
fore, 

Afflrmed. 

GAYNOB,  0.  X,  and  PRESTON  and  STB- 
VKNS,  JJ.,  ooncurrlng. 


UnJLESR  V.   MABSHALI,   OOUNTT. 

(No.  31273.) 

(Supreme  Court  of  Iowa.    June  25,  1917.) 

Appeal  from  District  Court,  MarsfaaD  Coun- 
ty;    B.   F.  CummingS,  Judge. 

"Not  to  be  officially  reported." 

Action  in  equity  to  quiet  title  to  certain  real 
estate  upon  which  the  record  of  a  judgment 
casts  a  cloud.  Decree  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Geo.  Cosaon,  Atty.  Gen.,  C.  A.  Robbins  and 
Ross  R.  Mowry,  Asst.  Attys.  Gen.,  and  R.  P. 
Scott,  of  Marsballtown,  for  appellant.  J.  M. 
Whitaker,  of  Marsballtown,  for  appellee. 

PER  OtJBIAM.  The  decision  in  C.  A.  Pay- 
ette et  al.  T.  Marshall  County  et  al.,  163  N.  W. 
592,  rendered  at  tbe  present  term,  is  decisive  of 
all  questions  presented  on  thii  appeal.  Follow- 
ing the  decision  in  that  case,  the  judgment  of  tbe 
lower  court  in  this  case  is  affirmed. 

Affirmed. 

GAYNOR,  C.  J.,  and  WEAVER.  PRESTON, 
and  STEVENS,  JJ.,  concur. 


SNYDER  V.  CITY  OF  BELM!  PLAINB 

(three  cases).    (No.  31400.) 
(Supreme  Court  of  Iowa.    June  25,.  1917.) 

1.  Municipal  Cobporations  ^s>45&— Spk* 
oiAi.  AflSKSSMBNT— Amount— Statute. 

By  Code  Supp.  1013,  §  792a,  a  city  council, 
in  the  matter  of  levying  special  asaesaments  for 
public  improvements  upon  abatthur  property, 
must  not  levy  an  amount  in  excess  of  the  special 
benefits  conferred,  nor  in  any  event  exceeding  25 
per  cent,  of  the  value  of  the  property. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1101.] 

2.  MURICIPAI,  CORPOBATIORB  «=»465— SPK- 
CLAl.  ASSGSBVKNT— EqUITABI.B  APPOBTIOK- 
UENT. 

A  city  council,  in  leying  special  assessments 
for  the  cost  of  paving  and  other  public  improve- 
ments, must  equitably  apportion  them,  and  make 
the  levy  in  accordance  therewith. 

[Ed.   Note. — For  other   caees,   see   Municipal 
Corporations,  Cent.  Dig.  S  llOS.] 
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S.  MURIOIFAU  OWKMULIXOMS  «ES>466— SPB< 
CIAL  ASSXSBMENr— EjCJUITABIJE  Afpobtion- 
MENT. 

If  the  special  benefits  conferred  by  a  street 
improvement  upon  a  eiven  tract  exceed  the  cost 
of  the  improvement  immediately  in  front  of  the 
tract,  the  city  council  may  apportion  and  levy 
the  excess  upon  such  other  property  benefited 
as  to  equitably  distribute  the  burden  of  the 
whole  cost  of  tne  improvement  among  the  prop- 
erty owners  in  a  given  district. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1108.T 

4.  Municipal  Cobpobatioss  fl=>469(l) — Spb- 
ciAL  Assessment— Frontage. 

The  frontajie  of  a  tract  of  land  before  wblch 
a  street  improvement  is  put  in  may  properly  be 
taken  into  account  as  the  basis  f^r  determining 
benefits  to  the  tract,  and  the  mere  fact  that  an 
assessment  of  benefits  by  the  city  may  have 
been  substantially  in  accordance  with  the  cost 
of  the  improvement  in  front  of  each  tract  is 
not  conclusive  that  the  assessment  was  not  a(^ 
cording  to  the  special  benefits  conferred,  and 
does  not  overcome  the  presumption  that  the  city 
council  proceeded  according  to  law. 

[Ed.  Note. — For  other  cases,  see  Miuicipal 
Corporations,  Cent.  Dig.  §  1118.) 

5.  MUNICIPAI.  CoRPOBATlonB  «ES>484(1)— SPK- 
OIAI,  ASSKSBUBNTS— INBQT7AUTT— PbESOMP- 
TION. 

The  Supreme  Court  cannot  presume,  from 
the  mere  fact  that  two  separate  tracts  of  ma- 
terially different  area  are  assessed  the  same 
amount  for  a  street  improvement  in  front  of 
them,  that  such  assessment  is  inequitable  and 
anjust  and  not  according  to  special  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
G(»iK>rati«D8,  Cent  Dig.  i  1137.] 

Appeal  from  District  Court,  Benton  Coun- 
ty;  B.  F.  Cnmmlngs,  Judge. 

Appellants  appeal  from  the  assessment  of 
beneflts  by  the  city  covmcll  on  account  of  the 
cost  of  paving  certain  streets  In  the  dty  of 
Belle  Plalne  to  the  district  court,  where,  up- 
on hearing,  the  assessment  of  the  city  coun- 
cil was  sustained.  '  The  same  parties  appeal 
from  the  finding  and  Judgment  of  the  district 
court.    Affirmed. 

C.  W.  B.  Snyder,  of  Belle  Plalne,  and 
Clarence  Nichols,  of  Vinton,  for  appellants. 
W.  C.  Scrlnigeour,  of  Belle  Plnlne,  and  Tobln 
&  Tobin,  of  Vinton,  for  appellee. 

STEVENS.  J.  F.  E.  Snyder,  C.  W.  E  Sny- 
der, and  Angellne  Snyder  are  each  owners  of 
lots,  or  tracts  of  land,  in  the  dty  of  Belle 
Plalne,  Iowa,  abuttint;  upon  certain  streets 
recently  Improved  by  paving  and  guttering. 
Each  of  said  parties  filed  written  objections 
In  the  office  of  the  city  clerk  to  the  assess- 
ments proposed  by  the  schedule  of  the  en- 
gineer then  on  file  against  said  property,  up- 
on the  ground  that  a  portion  of  the  cost  of 
paving  certain  corner  lots  was  illegally  in- 
cluded in  the  amount  proposed  to  be  assessed 
against  their  lots,  and  that  their  lots  should 
not  be  assessed  for  any  part  of  the  cost  of 
the  Improvement.  The  regularity  of  the  pro- 
ceedings of  the  city  council,  except  in  the 
matter  of  assessing  the  cost  of  the  improve- 
ment. Is  not  questioned  by  appellants.  The 
Improvement  Included  a  portion  of  Elgbth 


avenue,  Twethb.  andoCber  ttxtota  Innld 
city.  For  the  purpose  <d!  a  more  equitable 
apportionment  and  assessment  of  the  cost  of 
the  improvement  upon  the  abutting  property, 
the  total  Improvem^t  was  divided  into  three 
assessment  divisions,  or  districts,  known  as 
A,  B,  and  C.  A.  portion  of  the  cost  of 
paving  the  corner  lots  at  the  intersection  of 
Eighth  avenue  and  Twelfth  street  and  Ninth 
avenue  and  Twelfth  street  was  apportioned 
and  levied  upon  otlier  pioperty  in  the  respee- 
tlve  assessment  districts.  The  assessments 
In  Division  B  average  $0.10  per  foot  for  the 
40-foot  pavement,  except  the  four  corner 
properties  at  the  Intersection  of  Eighth  ave- 
nue and  Twelfth  street,  which,  on  the  side, 
averaged  $3.09  per  foot.  The  corner  lots  at 
tbfi  Intersection  of  Ninth  avenue  and  Twelfth 
street  were  assessed,  on  the  side,  at  an  aver- 
age cost  of  $2.92  per  foot.  Whereas  all  other 
property  on  said  street  was  assessed  at  an 
average  cost  of  $5.85  ner  frOnt  foot;  the  total 
cost  of  paving  the  streets  abutting  upon  the 
sides  of  said  lots  exceeded  the  amount  as- 
sessed against  the  same  approximately  $2,- 
200.  This  sum  was  apparently  apportioned 
In  the  proper  amount  and  levied  upon  the 
remaining  property  in  the  respective  assess- 
ment districts. 

Appellants  complain  of  the  assessment  of 
a  portion  of  the  said  $2,200  against  their  re- 
spective tracts,  and  contend  that  the  same 
should  have  been  paid  by  the  dty.  This  con- 
tention is  based  upon  section  702b,  Supple- 
ment to  the  Code,  which  provides  that: 

"If  the  special  assessment  which  may  be  lev- 
ied against  any  lot  or  tract  of  land  shall  be  in- 
snfiicient  to  pay  the  cost  of  the  improvement, 
the  deficiency  riaU  be  paid  out  of  tbe  general 
fand.    •    •    •» 

Section  792a  of  the  Supplement  to  the  Code 
is  as  fbllows: 

"Wiien  any  dty  or  town  council  or  l>oard  at 
public  works  levies  any  special  assessment  for 
any  public  improvement  against  any  lot  or 
tract  of  land,  such  spcdal  assessment  snail  be  in 
proportion  to  the  special  l>enefits  conferred  upon 
the  property  thereby  and  not  in  excess  of  sfich 
l)enefits.  Such  assessment  shall  not  exceed 
twenty-five  per  centum  of  the  actual  value  of 
the  lot  or  tract  at  the  time  of  levy.    •    •    •  " 

[i]  The  city  council,  therefore,  In  the  mat- 
ter of  levying  spedal  assessments  for  public 
improvements  upon  abutting  property,  must 
not  levy  an  amount  in  excess  of  the  special 
benefits  conferred,  nor,  in  any  event,  to  ex- 
ceed 25  per  centum  of  the  value  of  the  prop- 
erty. 

[2]  Another  limitation  upon  the  power  of 
the  city  coundl  In  levying  special  assess- 
ments for  the  cost  of  paving  and  other  pub- 
lic improvements  is  that  the  same  shall  be 
equitably  apportioned  and  the  levy  made  In 
accordance  there>yith. 

In  an  apparent  effort  to  reach  a  just  and 
proper  apportionment  and  assessment  of  the 
coats  of  the  improvement  in  question,  the 
dty  council  divided  the  whole  improvement 
intoi  three  districts,  as  above  stated,  for  as- 
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Mssmeiit  purposes,  thereby  treating  the  whole 
improvement,  for  assessment  purposes,  the 
same  as  though  It  were  three  separate  Im- 
provements. By  this  means  a  safer  and  more 
equitable  basis  for  con^arison  and  appor- 
tionment was  x>fovlded.  Evidently  the  d^ 
council  found  that  the  deficit  In  question 
could  be  properly  levied  against  other  prop- 
erty benefited  by  the  improvement  without 
transgressing  any  of  the  limitations  created 
by  statute.  This  plan  of  assessing  the  cost 
of  street  Improvements  was  approved  by  this 
court  in  a  case  decided  at  the  present  term. 
Carpenter  v.  City  of  Hamburg,  162  N.  W. 
602,  wherein  ft  is  held  that  in  making  as' 
sessraents  the  total  cost  of  the  asaessmwit 
district  or  improvement  should  be  taken  into 
consideration  and  the  assessments  levied 
ratably  and  equitably  according  to  the  bene- 
fits conferred  upon  each  tract  or  parcel 
abutting  upon  the  improvement.  The  special 
benefits  conferred  upon  a  given  tract  or  par- 
ed may  be  less  or  greater  than  the  total 
cost  of  the  improvement  immediately  in  front 
or  on  the  side  thereof. 

[8]  If  the  special  benefits  conferred  upon 
a  given  tract  exceed  the  cost  of  the  improve- 
ment immediately  in  front  thereof,  there 
would  seem  to  be  no  reason  why  the  city 
council  should  not  so  apportion  and  levy  the 
excess  upon  such  other  property  benefited  as 
to  equitably  distribute  the  burden  of  the 
whole  cost  of  the  improvement  among  the 
pr<q)erty  owners  in  a  given  district.  Such 
Is  the  holding  of  the  dted  case  which  Is  sus- 
tained by  prior  decisions  of  this  court  See 
Des  Moines  Union  Railway  Company  v.  Olty 
of  Des  Moines,  140  Iowa,  218,  118  N.  W.  293 ; 
Early  v.  City  of  Ft.  Dodge,  136  Iowa,  187, 
118  N.  W.  19i. 

II.  Several  members  of  the  city  council, 
and  »\it>  the  engineer  having  charge  ot  the 
Improvement,  were  called  and  examined  as 
witnesses  by  appellants  upon  the  trial  in 
the  court  below.  The  apparent  purpose  of 
th^  testimony  elicited  from  these  witnesses 
wi»g  to  show  that  the  assessments  were  not 
levied  according  to  the  special  benefits  con- 
ferred upon  the  respective  tracts  or  parcels 
of  property  abutting  upon  the  improvement, 
but  rather  In  accordance  with  the  so-called 
front-foot  rule.  Each  of  the  witnesses  testi- 
fied to  the  conclusion  that  the  assessments 
were  levied  strictly  In  accordance  with  the 
8i)eclal  benefits  conferred,  and  that  the  front- 
foot  rule  was  not  followed.  The  evidence, 
however,  falls  to  show  that,  In  making  the 
apportionment  and  levying  the  assessment, 
the  front'foot  rule  was  entirely  disregarded 
by  the  council.  No  other  evidence  was  of- 
fered on  behalf  of  appellants,  and  the  testi- 
mony of  the  several  witnesses,  taken  to- 
gether, tends  to  show  that  the  cost  assessed 
against  the  respective  tracts  was  fairiy  In 
accordance  with  the  spednl  b^ieflts  conferred 
by  the  whole  Improvement.  At  any  rate, 
the  evidence  falls  to  show  that  the  amount 
levied  against  each  of  the  respective  parcels 


or  tracts  owned  by  appellahts  was  greater 
than  the  special  benefits  conferred  thereon. 
The  engineer  having  charge  ot  the  matter 
testified  that  he  examined  each  separate  par- 
cel or  tract  and  then  prepared  a  schedule 
showing  the  spedal  benefits  conferred  there- 
on which,  in  his  Judgment,  was  Just  and 
fair.  The  schedule  ai^  dassifleatlon  pre- 
pared by  the  engineer  was  adopted  and  made 
the  basis  of  the  assessments  levied  by  the 
dty  council. 

[4]  The  frontage  may  be  properly  taken 
into  account  as  the  basis  for  determining 
benefits,  and  the  mere  fact  that  the  assess- 
ment may  have  been  substantially  In  accord- 
ance with  the  cost  of  tlxe  improvement  in 
front  of  each  tract  Is  not  conclusive  that  the 
assessment  was  not  according  to  the  spedal 
benefits  conferred,  and  floes  not  overcome  the 
presumption  that  the  dty  council  proceeded 
according  to  law.  Des  Moines  Union  Rail- 
way Company  v.  CAby  of  Des  Moines,  supra ; 
Stutsman  v.  Burlington,  12T  Iowa,  063,  103 
N.  W.  800;  M.  A  St.  L.  R.  R.  Q>.  v.  Lind- 
qulst,  lis  Iowa,  144,  93  N.  W.  103. 

It  was  also  the  duty  of  the  dty  council 
to  equitably  apportion  the  cost  of  the  Im- 
provement so  that  the  burden  of  the  total 
cost  should  be  shared  equitably  and  Justly 
by  each  tract  or  parcel  in  the  improvement 
district. 

The  evidence  offered  on  bdialf  of  the  ap- 
pellant was  to  the  effect  that  certain  Imr 
proved  lots  of  much  larger  area  were  assessed 
at  the  same  rate  as  other  property  apparent- 
ly similarly  situated  of  much  less  area.  There 
may  have  been  some  Inequality  in  the  assess- 
ment of  these  respective  parcels,  but  the  evi- 
dence tails  to  show  this  fact  except  in  so 
far  as  same  may  be  Inferred  from  the  differ- 
ence in  the  area  and  apparent  value  ot  the 
respective  tracts. 

[5]  It  was  the  duty  of  the  dty  oonndl  to 
assess  the  cost  against  each  of  the  respective 
tracts  or  parcels  in  accordance  with  the  spe- 
cial benefits  conferred,  and  In  stKh  a  way  as 
to  make  the  apportionment  of  the  whole  costs 
Just  and  equitable.  This  court  cannot  pre- 
sume, from  the  mere  fact  that  two  separate 
tracts  of  materially  different  area  are  assessed 
the  same  amount,  that  snich  assessrment  Is  in- 
equitable and  unjust  and  not  according  to  the 
special  benefits  conferred. 

We  are  unable  to  say,  notwithstanding  the 
apparent  inequality  in  the  assessment,  in 
the  absence  of  evidence  showing  that  fact, 
that  said  assessment  is  unequal  and  not  ac- 
cording to  benefits  conferred.  No  evidence 
was  introduced  by  appellants  upon  this  ques- 
tion, and  the  trial  court  found  that  the  as- 
sessment made  by  the  dty  council  should  be 
upheld. 

The  Judgment  ot  the  lower  court  is  af- 
firmed. 

Atttrmed* 

OATNOR,  O.  J.,  and  WEAVER  and  PRES- 
TON, 3 J.,  concurring. 


Digitized  by 


Google 


Iow») 


DRAKE  T.  BBICKNBB 


687 


DRAB:B  et  aL  r.  BRICENER  et  aL* 

(No.  31497.) 

(SupNme  Oonrt  of  I<raa.    June  28,  1017.) 

1.  esbcdtiow  «=»13&  — i/evt  — nb0b88itt  of 
Entbt. 

There  can  be  no  legal  levy  on  real  estate 
until  the  fact  thereof  is  entered  upon  the  execu- 
tion as  required  by  Ciode,  {  3965,  and  the  mak- 
ing of  entries  upon  the  incumbrance  book  ia  not 
•officient. 

raa.  Note.— For  other   cases,  see  HJxecntion, 
Cent.  Dig.  if  830-333.] 

2.  ExicuTiow  ©=»142  — '  LxvT  —  Axouht  of 
Pkopebtt  Takkn. 

Where  it  was  poaeible  to  sell  judnnent  debt- 
or's interest  in  each  of  several  parcels  separate- 
ly, it  was  the  sheriff's  duty  to  levy  only  upon 
neh  interest  as  wonU  be  likely  to  bruir  the 
exact  amount  to  be  raised  as  nearly  as  prac- 
ticable in  yiew  of  Code,  {  3970,  requiring  that 
the  officer  shall  in  all  cases  select  such  property 
and  in  such  quantitiea  as  will  be  likely  to  bring 
the  exact  amount  to  be  raised. 

[Ed.   Note.— For  other  cases,  see  Exoeati<«, 
Cent.  Dig.  gj  36&-S63,  367.] 

5.  EXKCUTION  «=»221— Saxk  En  Massb— Pbo- 
cEEDiNo  TO  Set  Abide. 

A  sale  en  masse  of  tracts  of  land  which 
could  advantageously  have  been  sold  separately 
may  be  set  aside  by  moti<m  or  proceeding  in 
equity. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  IMg.  {§  636-639,  705.] 

4.  Execution  «=>224— Saue  En  Masse— Va- 

'     LIDITT. 

If  land  cannot  be  sold  in  separate  tracts 
tor  want  of  bidders,  it  is  then  proper  to  seU 
it  en  masse  subject  to  the  provisioDS  of  Code,  { 
S970,  requiring  officer  to  select  such  property  as 
will  be  ukely  to  bring  the  exact  amount  to  be 
raised. 

lEU.   Note. — For  other  cases,  see  Execution, 
Cent  Dig.  g{  636-439,  706.] 

6.  ExEcrmoN  18=3225  —  larr  —  AHOtJwr  of 
Pbopertt  Taken. 

If  the  sheriff  believed  a  judgment  debtor's 
Interest  in  the  smaller  of  two  tracts  insuffident, 
he  could  levy  upon  both  tracts  offering  the  small- 
er for  sale  first,  and  if  it  brought  sufficient 
funds  to  satisfy  the  judgment,  the  levy  would 
then  he  released  upon  the  larger  tract. 

[Ed.  Note.— For   other  cases,   see  Execution, 
Cent  Dig.  §S  618,  640.] 

6.  Execution  «=5>142— Excessive  I.evt. 

A  levy  upon  two  tracts  in  which  judgment 
debtor's  undivided  interest  was  worth  $6,000  to 
satisfy  an  execution  for  $319.75  was  excessive, 
where  tiie  debtor  possessed  other  property. 

[Bid.  Note.— Fm  other  cases,  see  Execution, 
Cent  Dig.  li  359-^63,  367.] 

7.  Execution  «=»134— Levy— Undivided  In- 
tebest  in  Land — Duty  as  to  Otheb  Pbop- 
Kbtt. 

Where  a  debtor  owned  other  property  snfli- 
dent  to  satisfy  an  execution,  it  should  have 
been  levied  on  and  offered  for  sale  before  levy  on 
his  undivided  interest  in  land. 

[Ed.   Note.— For  other  cases,   see  Execution, 
C««t  Dig.  1$  311-317.] 

8.  Execution  i8=>223— Adjournment  of  Sale 
— Shebufp's  Discretion. 

'The  discretion  given  to  the  sheriff  by  Code, 
I  4029,  as  to  adjournment  of  execution  sale 
where  there  are  no  bidders  or  where  the  amount 
offered  is  grossly  inadequate,  or  when  from  any 
cause  the  sale  is  prevented  from  taking  place  on 
the  date  advertised,  should  be  exercised  with 
impartial  regard  as  to  the  interests  of  all  par-' 


ties  CDBcemod,  and  a  (aflnre  to  d*  so  may  be 

ground  for  setting  aside  the  sale. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  ((  634,  635.] 

9.  BSxECunoN  fl=»223— Adjoubnment  of  Sale 
— Shebiff's  Discretion. 

Where  property  In  which  the  Jodgmelit  debt- 
or's interest  UBoanted  to  $&000  was  sold  on 
execution  sale  for  $S0O,  the  sheriff  should  have 
exercised  his  discretion  and  adjourned  the  sale 
as  provided  by  Code,  I  4029,  where  the  amount 
offered  is  groMy  inadequate. 

[Ed.  Note.— For  other  cases,  see  Exeeutioii, 
Cent.  Dig.  g{  634,  635.] 

10.  Execution  ^3»a3Q  — Sale  — Ihaobquaof 
of  Price. 

Gross  inadequacy  of  consideration  for  an 
execution  sale  is  insufficient  in  itself  to  Jnstify 
the  setting  aside  of  the  sale,  altitongh  it  may  he 
an  important  fact  in  connection  with  other  dr- 
cumstances  tending  to  establish  fraud,  and  an 
enormous  disproportion  between  the  value  of  the 
property  sold  and  the  sum  to  be  raised  in  itself 
may  be  ground  from  which  the  inference  of 
fraud  is  legitimate. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  IS  708-707,  789.] 

11.  Execution  «=»222(2)— Notice  of  Saix— 

SUFFIVIENCT. 

Notice  of  execution  sale  must  state,  where 
that  is  ft  fact,  that  the  sale  vdU  not  be  subject 
to  the  rig^t  of  redemption. 

[Bid.  NotSk— E\ar  other  cases,  see  Execution, 
Cent.  Dig.  H  631,  633.] 

12.  BxEcuTttoN  9=3256(2)  —  Action  to  Set 
Aside  Sale— Sufticibnct  of  Evidence. 

Evidence  held  sufficient  to  justify  the  set- 
ting aside  <^  an  execution  sale  on  tne  ground 
of  fraud  in  connection  with  gross  inadequacy 
of  price. 

[Ed.  Note. — ^For  other  cases,  see  Bxecntion, 
Cent  Dig.  g§  730^  7S1.] 

IS.   JUDOMENT    «s»807— CORBXOnoN    OF    REC- 
ORD. 

Where  a  judgment  entered  upon  the  record 
book  was  incomplete,  the  court  could  order  the 
correction  thereOT. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  6e».] 

Appeal  from  District  Court,  Winneshiek 
County;  W.  J.  Springer, -Judge. 

Suit  in  equity  to  cancel  and  set  aside  a 
sherilTs  sale  and  to  enjoin  the  execution  of 
a  sheriff's  deed.    AfBrmed. 

E.  W.  Cutting,  of  Decorab,  for  appellant. 
E.  B.  Acres,  of  Decorah,  for  appellees. 

STEVENS,  J.  The  undivided  one  twenty- 
first  interest  of  Lawrence  Drake,  plaintiff  in 
this  case,  in  a  tract  ot  227.08  acres  of  land 
was  sold  on  general  execution  to  satisfy  a 
judgment  for  $319.75  entered  against  him  for 
costs  in  a  criminal  prosecution. 

A  sheriff's  certiflcate  of  purchase  was  is- 
sued to  S.  E.  Brlckner,  appellant,  who  bid 
the  land  in  at  the  sale  for  $800.  Shortly 
thereafter  this  suit  was  commenced  by  Law- 
rence Drake  to  set  aside  and  cancel  the  sale 
and  enjoin  the  sheriff  from  executing  and  de- 
livering deed  to  the  purchaser.  t 

ftonie  time  after  the  trial  of  this  case  the 
plaintiff  died  and  his  mother,  administratrix 
of  his  estate,  and  his  heirs  at  law  were  sub- 
stituted as  plaintiffs  and  appellees  herein. 


4tBS>Foi  other  oaiei  see  same 


topic  and  KST-ITOMBBR  hi  »il  Ker-Numb«rad  Digests  aad  Indexes 
'Rehearing  denied  September  24,  IW!. 
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It  la  claimed  oo  behalf  of  appellant:  (a) 
That  no  levy  was,  In  fact,  made  of  the  exe- 
cation  for  the  reason  that  the  sheriff  did  not 
malie  the  entries  on  the  execution  at  the  time 
as  required  by  statute;  (b)  that  the  levy  was 
excessive;  (c)  that  the  price  at  which  plain- 
tiff's interest  was  sold  was  grossly  inade- 
quate; (d)  that  the  transaction  was  fraudu- 
lent in  law  and  fact:  (e)  that  no  Judgment 
was  ever  entered  upon  the  record  boolc  of 
the  clerk's  office  against  the  defendant  for 
costs,  and  that  the  purported  Judgment  upon 
whldi  execution  was  Issued  is  wholly  void; 
and  (t)  that  the  land  should  have  been  offer- 
ed for  sale  in  smaller  tracts  Instead  of  en 
masse,  and  that  a  much  larger  quantity  was 
sold  than  was  necessary  to  satisfy  the  Judg- 
ment. 

The  trial  court  found  the  interest  of  Law- 
rence Drake  in  the  real  estate  sold  to  be 
worth  approximately  $6,000,  and  that  the 
sale  and  levy  were  unlawful,  unjust,  and  in- 
equitable, and  not  only  a  fraud  in  law,  but 
that  same  operated  as  a  fraud  In  fact 

[1]  I.  Section  3865  of  the  Code  provides: 

"He  officer  to  whom  an  execution  is  issued 
shall  indorse  thereon  the  day  and  hour  when 
he  received  It,  the  levy,  sale  or  other  act  done  by 
virtue  thereof,  with  the  date  thereof,  the  dates 
and  amounts  of  any  receipts  or  payment  in  latis- 
facti<m  thereof;  which  entries  must  be  made  at 
the  time  of  the  receipt  or  act  diMie." 

In  a  legal  sense  there  can  be  no  levy  on 
real  estate  until  the  fact  thereof  Is  entered 
upon  the  execvtion.  The  making  of  entries 
required  upon  the  incumbrance  book  is  not 
suffldoit  Mullaney  v.  Gutting,  164  N.  W. 
893. 

The  clerk  of  the  district  court  who  issued 
the  execution,  called  as  a  witness  on  behalf 
of  the  plaintiff,  testified,  in  substance,  that 
he  made  the  entries  upon  the  incumbranoe 
booli  for  the  deputy  sheriff  to  whom  he  de- 
livered the  execution,  and  that  no  entries 
then  appeared  upon  the  execution;  that  It 
was  not  the  custom  to  enter  the  fact  of  the 
levy  thereon  until  final  return  thereof. 
When  recalled  as  a  witness  he  was  some- 
what uncertain  as  to  whether  a  memoran- 
dum of  the  levy  appeared  upon  the  execution 
at  the  time  the  entries  were  made  upon  the 
incumbrance  t)00k. 

The  full  return  on  the  execution  was  offer- 
ed in  evidence,  from  which  It  appears  that 
the  date  and  hoar  when  received  by  the  sher- 
iff were  made  a  part  thereof.  The  return  In 
language  and  form  has  the  appearance  of  be- 
ing a  continuous,  narrative  statement  of  the 
proceedings  under  execution,  and  that  same 
was  probably  made  after  the  sale. 

The  deputy  sheriff  to  whom  the  execution 
was  delivered  and  who  conducted  the  sale 
was  not  called  as  a  witness;  hence  the  only 
direct  testimony  bearing  upon  the  question  Is 
that  of  the  clerk.  It  is  by  no  means  certain 
that  the  entries,  without  which  the  levy  was 
Invalid,  were  made  upon  the  execution  as  re- 
quired by  section  3065. 

XL  Tb»  court  below  ^d  the  levy  exoes- 


b1v&  The  statute  prescribing  the  duty  of  the 
officer  levying  an  execution  Is  section  3970, 
and  la  as  follows: 

"The  officer  [with  the  execntiohl  shaU  in  all 
cases  select  irach  property,  and  in  such  quanti- 
ties, as  will  be  likely  to  bring  the  exact  amount 
*    *    *    to  be  raised,  as  nearly  aa  practicable." 

The  execution  In  this  case  was  levied  up- 
on the  undivided  interest  of  Lawrence  Drake 
in  a  tract  containing  227.06  acres,  which  In- 
terest was  of  the  fair  value  of  (6,000.  The 
land  in  question  was  Inciuubered  by  the  life 
estate  of  the  mothet  of  the  plaintiff  and  of 
the  wife  of  appellant. 

The  sheriff  did  not  offer  the  land  for  sale 
in  separate  subdivisions  or  parcels,  but  only 
the  Interest  of  the  Judgment  debtor  in  the 
whole  tract  was  offered.  The  amount  of  the 
Judgment  appears  to  have  been  bid  by  the 
county  attorney,  but  ai^ellant  offered  $800, 
and  the  sheriff  sold  the  land  to  him  wlthont 
further  bidding; 

It  Is  the  contention  of  appellant  that  the 
sheriff  was  bound  to  levy  upon  the  undivid- 
ed Interest  of  the  Judgment  debtor  in  the 
whole  tract,  that  he  could  not  sell  his  inter- 
est In  a  subdivision  thereof,  and  that  even 
though  the  levy  was  excessive  and  the  price 
obtained  at  the  sale  inadequate,  the  same 
could  not  be  set  aside  on  that  ground  alone. 
The  claim  here  made  Is  based  upon  our  hold-, 
Ing  in  Jonas  v.  Welres,  134  Iowa,  47,  111  N. 
W.  4S3,  as* follows: 

"The  plaintiff  bad  only  an  undivided  interest 
in  the  tract  of  land  involved,  and  this  interest 
was  subject  to  a  life  estate.  It  would  have  been 
impossible  for  the  sheriff  to  levy  upon  and  sell 
plaintiff's  undivided  interest  in  a  portion  of  the 
tract,  for  plaintiff  was  not  seised  as  a  tenant 
in  common  of  an  undivided  interest  in  eadi  of 
the  parcels,  but  only  an  undivided  interest  in 
the  wliole.  ▲  tenant  in  common  may  make  a 
valid  sale  of  an  undivided  fraction  of  his  undi- 
vided interest,  but  he  cannot  sell  his  interest, 
or  any  portion  tliereof,  in  a  part  of  the  premises 
by  metes  and  bounds,  because  this  would  inter- 
fere with  his  cotenants'  right  of  partition,  and 
for  this  reason  an  execution  sale  of  the  interest 
of  a  tenant  in  common  in  a  portion  of  the  prenv- 
iscB  subject  to  the  common  ownership  cannot  be 
made." 

It  la  stated  by  appellant  In  his  abstract 
that -appellee  was  the  owner  of  a  like  interest 
In  another  tract  composed  of  several  small 
Bubdlvlsiona,  but  aggregating  117.6  acres.  It 
la  not  quite  clear  from  the  evidence  what 
was  the  fair  market  value  of  the  smaller 
tract,  bnt  It  must  have  been  In  the  neighbor- 
hood of  $12,000.  If  so,  the  interest  of  the 
Judgment  debtor  was  approximately  worth 
$600,  and  should  have  been  sufficient  to  sat- 
isfy the  Judgment  In  question. 

It  has  been  held  in  other  Jurisdictions  that, 
where  the  Judgment  debtor  la  the  owner  of 
an  undivided  Interest  In  separate  parcels  or 
tracts  not  attnated  or  used  In  common,  bis  In- 
terest In  any  one  or  more  parcels  Is  subject 
to  execution  and  may  be  levied  upon  and  his 
Interest  In  enough  parcels  sold  to  satisfy  the 
execution,  but  that  less  than  his  whole  inter- 
est In  each  parcel  cannot  be  sold.  Freeman 
on  Cotenancy  and  Partition  (2d  EdJ  |  216; 
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Batter  t.  Boys,  25  Mkix.  53,  12  Am.  Bep. 
218;  Starr  ▼.  Leavitt,  2  Conn.  246,  T  Am. 
Dec.  26& 

[2]  It  aiq[>ears.to  be  the  theory  of  appellant 
that  the  tracts  above  referred  to  were  so 
sitaated  that  It  was  proper,  under  the  hold- 
ing In  Jonas  v.  Weires,  supra,  to  sell  the  In- 
terest of  the  Judgment  debtor  in  eadi  sep- 
arately. If  so,  It  was  the  dnty  of  the  sheriff, 
If  possible,  to  levy  only  upon  sucB  Interest  of 
the  Judgment  debtor  In  property  subject  to 
levy  as  would  be  likely  to  bring  the  exact 
amount  to  be  raised,  as  nearly  as  practicable. 

[3]  It  is  the  settled  doctrine  of  this  court 
that  a  sale  en  masse  of  tracts  of  land  which 
could  advantageously  have  been  sold  sep- 
arately may  be  set  aside  either  txy  motion  or 
proceeding  in  equity.  Boyd  v.  Ellis,  11  Iowa, 
97;  White  v.  Watts,  18  Iowa,  74 ;  Bradford 
V.  Limpus,  13  Iowa,  424 ;  Lay  v.  Gibbons,  14 
Iowa,  377,  81  Am.  Dec.  487 ;  Cwper  ▼.  Trust 
&  Savings  Bank,  149  Iowa,  336,  128  N.  W. 
373. 

[4]  It  has,  however,  been  held  that.  If  the 
land  cannot  be  sold  in  separate  tracts  for 
want  of  bidders,  it  is  then  proper  to  sell  It 
en  massft  Connecticut  Mutual  v.  Brown,  81 
Iowa,  42,  46  N.  W.  749.  Hiis  right,  however, 
Is  subject  to  the  provisions  of  the  statute 
hereinafter  referred  to.  It  did  not  appear  in 
the  cases  referred  to  that  debtor  possessed 
other  property  subject  to  levy. 

[5-7]  It  would  seem  that  the  Interest  of 
Lawrence  Drake  in  the  smaller  tract  should 
have  sold  for  enough  to  satisfy  a  Judgment 
Of  ?319.75,  but  if  the  sheriff  at  the  time  of 
levying  the  execution  believed  his  interest  In 
the  smaller  tract  insufficient,  then  he  might 
have  levied  upon  both  the  227.08-acre  tract 
and  the  117.6-acre  tract  and  offered  them 
for  sale  separately,  the  smaller  flrst,  and,  if 
it  brought  sufficient  to  satisfy  the  Judgment, 
then  the  levy  would  be  released  upon  the 
larger  tract,  but  it  is  our  conclusion  that,, 
notwithstanding  the  fact  that  the  Judgment 
debtor  owned  only  an  undivided  interest  in 
the  tract  levied  upon,  yet,  as  he  possessed 
other  pnHDerty  sufficient  to  satisfy  the  ex- 
ecution, the  same  should  have  been  levied  up- 
on and  flrst  offered  for  sale,  and  that  the  levy 
was  excessive. 

[t]  III.  Section  4029  of  the  Code  author- 
Izeis  the  sheriff  to  adjonm  a  sale  on  execu- 
tion where  there  are  no  bidders,  or  when  the 
amount  offered  is  grossly  inadequate,  or  when 
from  any  cause  the  sale  Is  prevented  from 
taking  place  on  the  date  advertised.  The 
discretion  of  the  sheriff  as  to  adjournment 
should  be  exercised  with  a  fair  and  Impartial 
regard  as  to  the.  interests  of  all  parties  con- 
cerned, and  where  on  the  day  fixed  there  are 
no  bidders  at  all,  when  the  amount  bid  Is 
grossly  Inadequate,  he  shall  ordinarily  post- 
pone the  same.  Swortzell  v.  Martin,  16  Iowa, 
619.  The  discretion  herein  vested  in  the 
itoerttt  should  be  exercised  .with  a  fair  and 
Impartial  attention  to  the  interest  of  all 
parties  concerned,  and  a  failure  to  do  so  may 


be  ground  for  setting  aside  Che  sale;  Copper 
V.  Trust  &  Savings  Bank,  supra.  It  was 
therefore  not  only  the  duty  of  the  sheriff  to 
levy  <mly  upon  such  inxiperty  as  would  be 
likely  to  bring  the  amount  to  be  raised,  but 
also  to  adjourn  the  sale  if  the  amount  bid  was 
grossly  Inadequate. 

[9]  The  value  of  the  Interest  levied  upon, 
as  above  stated,  was  approximately  $6,000. 
It  was  sold  for  the  Insignificant  sum  of  $800, 
This  would  seem  to  have  been  a  case  la  which 
the  discretion  of  the  sheriff  should  have  been 
invoked  and  the  sale  adjourned. 

It  is  true  that  this  court  has  held  that 
mere  inadequacy  of  price  does  not  neces- 
sarily render  the  sale  voidable,  but,  as  was 
said  in  Mullaney  r.  Cutting,  supra,  the  hold- 
ing rests  in  part  upon  the  fiict  that  the  sales 
under  consideration  were  subject  to  redemp- 
tion. In  this  case  the  Judgment  under  which 
the  execution  was  issued  had  been  appealed 
from,  and  the  Judgment  debtor  had  no  right 
to  redeem  from  the  execution  sale.  It  has 
been  held  that: 

The  holder  of  a  Judgment  "is  not  to  be  depriv- 
ed of  his  right  to  satisfy  his  judgment  out  of 
the  property  of  the  judgment  debtor  because 
the  only  property  which  he  can  find  is  an  in- 
divisible parcel  greatly  exceeding  in  value  the 
amount  of  the  joogment ;  nor  is  there  any  fraud 
in  bidding  only  the  aaioant  of  the  Judgment  and 
ooets."    Jonas  v.  Wedres,  supra. 

This  case,  however,  la  distinguished  from 
the  cited  case  by  the  fact  that  the  Judgment 
debtor  was  possessed  of  other  property  sub- 
ject to  levy  out  of  whldi  the  Judgment  could 
have  been  satisfied.  In  exercising  the  discre- 
tion required  of  a  sheriff  acting  with  an  im- 
partial regard  to  the  Interests  of  all  parties 
concerned,  he  might  well  have  adjourned  the 
sale  until  a  later  date. 

IV.  As  above  stated,  the  coart  found  the 
levy  "unlawful,  unjust  and  inequitable, 
•  •  ♦  and  not  only  a  fraud  in  law,  but 
that  same  (^erated  as  a  fraud  in  fact."  It 
Is  quite  earnestly  contended  by  counsel  for 
appellant  that  this  finding  was  not  sustain- 
ed by  the  evidence. 

It  appears  from  the  evidence  that  appeK 
lant  married  the  sister  of  plaintiff,  who  is  the 
owner  of  an  undivided  interest  in  the  tract 
sold;  that  shortly  prior  to  the  sheriff's  sale 
appellant  employed  an  attorney  to  iwocure 
for  him  an  assignment  of  several  small  Judg- 
ments against  the  plaintiff ;  that  on  the 
morning  at  the  day  of  the  sale  the  said  at- 
torney ordered  out  an  execution  in  three 
Judgments  against  plaintiff  and  placed  the 
same  In  the  hands  of  the  sheriff;  that  the 
county  attorney  and  himself  were  bidders  at 
the  sale;  and  that  plaintiff  had  served  a 
brief  term  in  the  penitentiary  and  was  not 
possessed  of  good  credit  in  the  community 
where  the  land  is  situated:  that  he  did  not 
know  that  he  was  not  entitled  to  redeem 
from  the  sheriff's  sale;  that  he  had  made  an 
effort  to  borrow  the  money  to  pay  the  judg- 
ment, offering  tO  pledge  his  Interest  in  the 
land  for  that  purpose;^  but. that,  he  was~Tm- 
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able  to  make  a  loan  In  an  amount  sufficient 
to  satisfy  the  several  judgments  against  him. 

Numerous  -witnesses  were  called  on  behalf 
of  appellant  to  testify  to  the  market  value  of 
the  land  and  Ita  value  as  security  for  a  loan. 
It  also  appears  from  the  evidence  that  appel- 
lant probably  knew  plaintiff  could  not  raise 
the  money  with  wjiich  to  satisfy  the  Judg- 
ment, and  that  he  did  not  have  the  right  to 
redeem  from  the  sheriff's  sale.  The  evidence 
does  not  show  that  appellant  was  instrumen- 
tal In  causing  execution  to  be  Issued  on  the 
old  judgment  for  costs,  but  It  does  show  that 
he  was  deputy  clerk  <k  the  district  court  at 
the  time  the  costs  were  taxed. 

[U]  Hie  court  in  Copper  v.  Trust  Sc  Sav- 
ings Bank,  supra,  reiterated  the  prior  hold- 
ing of '4]ie  court  that: 

Gross  inadequacy  of  consideratioii,  while  In- 
sufficient in  Itself  to  justify  the  setting  aside  of 
the  sale,  nevertheless  may  be  a  "very  important 
fact,  in  connection  witn  other  circumetances, 
tending  to  establish  fraud,  either  actual  or  con- 
Btnictixe.  Where  other  drcnmstanccs  are  shown 
wbidi  excuse  the  plaintiff's  failure  to  redeem, 
gross  inadequacy  of  consideration  may  b«  suffi- 
cient to  estaUisb  an  Inference  of  fraud." 

Again,  in  Portln  v.  Sedgwick,  183  Iowa, 
238,  110  N.  W.  460,  12  Ann.  Cas.  339,  the 
court  said: 

"E}v«n  in  die  absence  of  other  circumstances 
characterizing  the  case,  the  enormous  dispro- 
portion between  the  value  of  the  property  sold 
and  the  sum  to  be  raised  is  in  itself  ground  from 
which  the  inference  of  fraud  is  legitimate." 

"From  the  cases  Imre  cited  we  might  draw  the 
general  conclusion  that,  if  the  inadequacy  of 
price  is  so  gross  as  to  shock  the  consdence,  or 
if,  in  addition  to  gross  inadequacy,  the  purchas- 
er has  been  guilty  of  any  unfairness,  or  has 
taken  any  undue  advantage,  or  if  the  owner  of 
the  propwty,  or  party  interested  in  it,  has  been 
for  any  other  reason,  misled  or  surprised,  then 
the  sale  will  be  regarded  as  fraudulent  and  void, 
or  the  party  injured  Will  be  permitted  to  redeem 
the  property  sold.  Great  inadequacy  requires 
only  slight  circumstances  of  unfairnoas  in  the 
conduct  of  the  party  benefited  by  the  sale  to 
raise  the  presumption  of  fraud."  Graffam  v. 
Burgess.  117  U.  S.  192,  ft  Sup.  Ct  686,  28  L>. 
Ed.  830. 

It  is  also  claimed  by  appellant  that  notice 
was  served  vpon  the  plaintiff  o£  the  execu- 
tion sale,  that  he  did  not  attend,  and  that 
he  made  no  effort  to  protect  his  interest 
at  the  sale.  The  evidence  quite  satisfactori- 
ly sliows  that  be  was  unable  to  raise  funds 
with  whidi  to  pay  the  Judgment  and  there- 
by prevent  the  sale.  We  do  not  find  copy 
of  the  notice  in  tihe  record,  but,  as  plaintiff 
testified  that  tte  did  not  know  the  appeal  de- 
stroyed bid  light  of  redemption,  it  may  be 
assumed  that  tbe  notice  did  not  apprise  lilm 
of  that  fact. 

[11]  It  was  held  in  MnUaney  v.  Cutting, 
supra,  that  tt  is  tbe  very  essence  of  a  notice 
of  sale  that  it  state,  where  that  is  the  fact, 
that  tbe  sale  will  not  be  subject  to  tbe  right 
of  redemption. 

[12]  Without  discnsslng  tbe  evidence  in  de- 
tail, but  viewing  the  same  In  tbe  light  of  tbe 
anthorltles   cited,   we   reach   the  conclusloa 


that  there  were  other  facts  and  drcnmstano- 
es  besides  mere  inadequacy  of  price  that 
should  be  considered  by  the  court,  and  that 
the  sale  was  pit^jerly  set  aside  and  the  sher- 
iff permanently  enjoined  from  executing  a 
deed  to  tbe  purchaser. 

[18]  V.  In  view  of  tbe  conclusion  reached 
upon  tbe  other  questions  involved,  it  is  not 
necessary  to  pass  upon  the  question  as  to 
whether  tb6  judgment  was  pr(q;>erly  entered 
upon  tbe  record  bocrfc.  If  the  entry  upon 
tbe  record  book  was  incomplete,  tbe  court 
had  authority  to  order  the  correction  thereof. 
Lambert  v.  Rice,  143  Iowa.  71,  120  N.  W.  96. 

It  Is  our  conclusion  that  tbe  Judgment  of 
tbe  lower  court  should  be,  and  is,  affirmed. 

Affirmed. 

GAYNOR,  C.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concurring. 


STATE  T.  PELSER.    (No.  31,571.) 
(Supreme  Court  of  Iowa.    June  28',  1917.) 

1.  Grand  Juby  «=»26-^tJM8DicTioK. 

Under  Acts  20th  Gen.  Assem.  c.  198,  pro- 
viding for  holding  of  sessiomi  of  the  circuit 
court  of  Pottawattamie  county  at  Avoca  in  ad- 
dition to  sessions  held  at  Council  Bluffs,  and 
dividing  the  county  for  judicial  purposes,  and 
Acts  2l8t  Gen.  Assem.  c.  134,  abolishing  the 
circuit  court  and  placing  all  {rowers  and  autieB 
of  such  court  upon  tbe  district  court  and  by 
section  5  of  tbe  latter  act,  providing  for  ses- 
sions of  the  district  court  at  Avoca,  and  Acta 
22d  Gen.  Assem.  c.  87,  enlaiging  the  ^nrisdie* 
tion  of  the  district  court,  giving  it  innadiction 
over  criminal  matters  and  providing  ror  a  grand 
jury  in  that  court,  a  grand  Jury  impaneled  by 
the  district  court  at  Council  Bluth  has  no  ju- 
risdiction to  indict  for  offenses  oommitted  in  the 
county  of  Pottawattamie  outside  the  territorial 
limits  of  the  Jurisdiction  of  such  court 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  $$  64,  65.] 

2.  Indictment  and  Infokmation  «=>159(1) — 
Caption  of  Indictment— Cobreotion. 

Code  Supp.  1918,  f  6289,  snbd.  7,  authoris- 
ing the  county  attorney  to  amend  tbe  indictment 
to  correct  errors  or  omissions  in  matters  of 
form,  authorized  correction  of  a  misstatement  of 
fact  in  the  caption  of  an  indictment  so  as  to 
show  the  district  court  in  which  the  indictment 
was  actually  found. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  505-511.] 

3.  Incest  ^s»13— Evidence. 

Where,  in  a  prosecution  for  incest,  the  state 
had  not  elected  or  been  required  to  elect  on 
which  of  several  acts  of  intercourse  it  would  rely 
for  conviction,  it  was  not  error  to  admit  evi- 
dence of  miscarriage  occurring  prior  to  the  date 
which  the  state  subsequently  elected  to  rely  on 
as  the  date  on  which  the  offense  was  committed. 
[Ed.  Note.— For  other  cases,  see  Incest,  Cent 
Dig.  {  11.] 

4.  Incest  «=5>13— Evidence— Coebobobation. 

Where  evidence  of  illicit  intercourse  between 
the  parties  prior  to  the  date  of  the  oSense  charg- 
ed 18  propcHrly  admitted,  evidence  of  a  miscar- 
riage, also  prior  to  such  date.  Is  admissible  as 
tending  to  corroborate  the  evidence  of  tbe  prior 
intercourse. 

[Ed.  Note.— For  other  caart,  see  Incest,  Cent 
Dig.  I  11.1 
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S:  OsfMiNAi.  Za*  «3>872(7)— Bvidbhob— Psi> 

OB  Intebcoubbe. 
Evidence  of  illicit  intercourse  between  the 
parties  prior  to  the  date  of  the  offense  charged 
was  competent  as  tending  to  throw  light  on  the 
inclination  and  disposition  of  the  defendant  to- 
ward the  prosecuting  witness  on  or  about  the 
date  charged. 

[Ed.    Note.— For    other   cases,   see   Criminal 
Law,  Cent.  Dig.  i$  838,  834.] 

6.  INCZST    «S5»ia— EVIDKNCK— PHTSIOAt    CoK- 

ornoN. 
Wherfi  the  prosecuting  witness  testified  to 
many  acts  of  intercourse  between  her  and  de- 
fendant prior  to  the  physical  examination,  and 
testified  posltivelr  as  to  the  date  of  the  offense 
charged,,  it  was  not  error  to  admit  evidence  of 
the  physical  condition  of  her  private  parts  at  a 
time  subsequent  to  the  date  of  the  olfense 
chaiged. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent. 
Dig.  {  11.) 

7.  INCBST  is=s>15— TEariMONT  or  Aocompuoe 

— COBIOBOBATION— INCKBT. 

Where,  in  a  prosecution  for  incest,  it  ap- 
peared that  the  prosecuting  witness  was  under 
the  age  of  consent,  it  was  not  essential  that  her 
testimony  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent 
Dig.  i  13.] 

8.  CBnuNAL  Law  «=»474  —  Kxpkmp  Tbbti- 

KONT. 

Where  there  was  no  evidence  tending  to 
show  that  the  prosecuting  witness  was  physical- 
ly or  mentally  diseased,  or  that  her  mind  and 
memory  had  been  affected  by  her  early  sexual 
development,  it  was  not  error  to  exclude  the  tes- 
timony of  a  medical  expert  relative  to  the  effect 
of  premature  sexual  development  on  the  mental 
development  of  a  child,  particularly  in  view  of 
the  differences  of  opinion  of  writers  on  this  sub- 
ject 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  ^  1061.] 

9.  CBnaNAL  Law  <s=»1120(3)— Revikw— JRec- 

OBD — EXCLtTSlOW   OF  EVIDEWOE.     ■ 

Error  could  not  be  predicated  on  the  sus- 
taining of  objections  propounded  to  a  medical 
expert  in  a  criminal  case,  where  the  record  did 
not  show  what  the  witness'  answers  would  have 
been. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  g{  2931,  2932.] 

10.  Cbivihai,  Law  <S=3ll66%(12)  —  Rbhabk 

OF  GOUBX— CUBB  OF  EbbOB. 
A  remark  b^  the  court,  when  defendant  in 
a  prosecution  for  incest  was  introducing  evi- 
dence as  to  the  improbability  of  the  prosecnting 
witness  having  recovered  from  a  miscarriage 
vrithout  the  aid  of  a  physician,  that  "it  is  an  old 
saying  that  people  sometimes  get  well  when  they 
do  not  call  a  doctor,"  did  not  require  a  reversal 
where  the  court,  on  objection  made,  withdrew 
the  remark  and  instructed  the  jury  not  to  con- 
sider it. 

[Ed.   Note. — For   other   cases,    see   Criminal 
Law,  Cent  Dig.  |  3125.] 

11.  Incest  ®=3lft— Instbuctionr 

Where  the  state,  after  introducing  evidence 
as  to  several  acts  of  intercourse,  elected  to  rely 
on  one  act,  it  was  not  error  to  instruct  that  the 
state  must  show  by  the  evidence  that  this  act 
took  place  under  the  circumstances  charged. 
[Ed.  Note. — For  other  cases,  see  Incest,  Cent 
Dig.  {  14.] 

12.  Cbiminal  Law  <e=>761(2)— Instbuction- 
ABStTMPTiOK  OF  Facts. 

An  instruction  that  evidence  as  to  prior  acts 
of  intercourse  between  defendant  and  the  prose- 
cuting witness  was  introduced  to  throw  light, 


if  any  it  dOM,  on  the  ineUnMlon  and  dl^MiiClon 
of  defendant  toward  her  on  or  about  the  date  of 
the  offense  charged,  and  that  any  testimony 
of  such  prior  acts  could  be  considered  only  for 
that  purpose,  and  directing  the  jury  that  they 
should  not  consider  any  evidence  of  acta  occur- 
ring subsequent  to  that  date,  was  not  open  to 
the  objection  that  it  assumed  certain  tacts  as 
establiahed,  and  failed  to  tell  the  jury  that  sach 
facts  could  not  be  considered  unless  established. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1731.] 

13.  Incest  <S=»16— Instbuctions. 

A  statement  in  an  instruction  in  a  prosecu- 
tion for  incest  that  evidence  as  to  acts  occur- 
linff  after  the  date  of  the  offense  charged  had 
been  withdrawn  from  the  consideration  of  the 
jury,  and  that  such  subsequent  acts  could  not 
be  considered  for  any  purpose,  was  not  prefadi- 
dal  to  defendant 

[Ed.  Note^— For  other  cases,  see  Incest,  Cent 
Dig.  f  14.] 

14.  Cbikihai.  .Law    4=9776(4)  —  Ohabaotxb 
Evidence— INBTBUCTIONB. 

An  instruction  that  defendant's  character 
evidence  was  introduced  by  him  to  show  that  a 
man  of  good  moral  character,  or  bearing  a  gen- 
eral reputation  for  good  morid  character  in  the 
community,  would  not  be  likely  to  commit  the 
crime  charged,  and  that  such  character  or  rep- 
utation, though  constituting  no  defense,  may  be 
considered  in  deteemining  guilt  or  innocence, 
and  that  if  it  appeared  from  the  evidence  that 
defendant,  at  time  of  the  commission  of  the  of- 
fense, had  such  character  and  reputation,  weight 
could  be  given  thereto  in  determining  his  guilt 
or  innocence  of  the  offense  charged,  was  not 
erroneous. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §  1840.] 

15.  Cbiuinal  Law  ®=a829(13)— Instbuctionb 

— COBBOBOBATTVE    TESTIMONT. 

Where  testimony  of  an  injuir  prior  to  the 
date  of  the  commission  of  the  incest  charged 
was  admitted  merely  as  corroborative  of  prior 
acts  of  misconduct,  a  limitation  placed  by  the 
instructions  on  the  testimony  as  to  such  prior 
acts  was  a  limitation  on  the  corroborative  tes- 
timony, and  dispensed  with  necessity  of  givinf  a 
speciid  instruction  limiting  such  corroborative 
testimony. 

[Ed.   Note.— For   other    cases,    see   Criminal 
Law,  Cent  Dig.  S  20U.] 

16.  Cbiminal   Law  <3=>824(8)— Instbttctiokb 
— Failttbe  to  Seqcbst. 

Accused  could  not  complain  of  the  court's 
failure  to  give  an  instruction  more  fuUy  litn- 
iting  the  effect  of  certain  testimony,  where  no 
such  instruction  was  requested. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  S  1999] 

17.  Cbiminal  Law  s=9822(l) — Instbuctions. 
Where  the  instructions  in  a  criminal  case, 

when  considered  as  a  whole  fairly  and  clearly 
state  the  law  of  the  case,  they  are  sufficient, 
though  detached  parts  tiiereof  may  not  state  ab- 
stract propositions  of  law  with  technical  exact- 
ness. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §S  1990,  1994,  3158.] 

18.  Cbiminal  Law  <^=>730(1)  —  Abgtjment  o» 
CouNBEi;— Gbound  fob  Rbvebsal. 

Improper  argument  of  the  state's  attorney 
did  not  require  a  reversal  where  the  court 
promptly  sustained  objection  thereto,  and  ad- 
monished the  jury  not  to  consider  same,  and  the 
objectionable  statements  were  promptly  with> 
drawn  by  the  attorney. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  1693.] 
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Appeal  from  Dlatilct  Coart,  Pottawattamie 
County  at  Avoca ;  O.  D.  Wheeler,  Judge. 

Defendant  was  Indicted  on  tbe  charge  of 
Incest  Trial  to  a  Jury.  Verdict  of  guilty. 
Judgment  on  the  verdict  Defendant  ap- 
peals.   Affirmed. 

Pre8t<»i  &  Dilllnger,  of  Avoca,  and  B.  R. 
Acres,  of  Decorah,  for  appellant.  C.  EJ. 
Swanson.  Go.  Atty.,  and  B.  R.  Jackson,  Asst 
Co.  Atty.,  both  of  Council  Bluffs,  and  George 
Cosson,  Atty.  Gen.,  for  the  State. 

GAYNOR,  G.  J.  The  defendant  waa  Indict- 
ed on  the  charge  of  incest  committed,  on  his 
daughter,  Iva  Pelser,  between  the  1st  day  of 
September,  1912,  and  the  1st  day  of  January, 

1915,  in  the  county  of  Pottawattamie,  state 
of  Iowa,  and  east  of  the  west  line  of  range 

It  appears  that  the  district  court  in  and 
for  Pottawattamie  county  convened  at  Avoca, 
which  is  east  of  range  40  In  said  county,  on 
the  6th  day  of  April,  1916,  and  on  said  day, 
at  Avoca,  the  court  Impaneled  a  grand  Jury 
for  the  April  term.    On  the  7th  day  of  April, 

1916,  this  grand  Jury  returned  the  foregoing 
indictment  The'  caption  to  the  indictment 
read,  "District  Court  of  Pottawattamie  Coun- 
ty, Iowa,  at  Council  Bluffs."  On  the  8tb  day 
of  April,  1916,  the  defendant  Charles  W.  Pel- 
ser, appeared  in  person  and  by  attorney, 
waived  the  reading  of  the  Indictment  and 
took  time  to  plead,  and  on  the  12th  day  of 
April  appeared  again  In  person  and  with  his 
attorney,  and  entered  a  plea  of  not  guilty. 
On  April  16, 1915,  the  defendant  appeared  be- 
fore the  said  district  court  sitting  at  Avoca, 
and  filed  a  motion  for  continuance,  and  by 
consent  the  same  was  sustained.  The  origi- 
nal Indictment  bears  the  following  Indorse- 
ment: 

"Presented  in  open  court  by  the  foreman  of 
the  grand  Jury  in  the  presence  of  his  fellows, 
and  filed  with  the  minutes  of  testimony  attach- 
ed, this  7th  day  of  April,  1915." 

On  the  28th  day  of  September,  1916,  the 
county  attorney  filed  an  amendment  to  the 
Indictment  alleging  that  the  incest  charged  in 
the  Indictment  was  committed  on  or  about 
the  1st  of  January,  1916.  On  October  4, 1915, 
a  Jury  was  Impaneled  and  sworn  to  try  the 
cause,  and  thereafter  evidence  was  taken.  On 
the  7th  day  of  October,  1916,  the  county  at- 
torney filed  a  second  amendment  to  the  In- 
dictment striking  out  the  words  "Conndl 
BlutTs"  in  the  caption  of  the  Indictment,  and 
inserting  in  lieu  thereof  "Avoca."  To  this 
amendment  the  defendant  objected  on  several 
grounds,  all  of  which  need  not  be  here  set 
out  The  grounds  of  objection,  stated  in  a 
general  way,  are  to  the  effect  that  it  appear- 
ed upon  the  face  of  the  Indictment  that  the 
grand  Jury  returning  the  indictment  was  Im- 
paneled by  the  district  court  of  Pottawatta- 
mie county  at  Council  Bluff $;  that  said 
grand  Jury  had  no  Jurisdiction  to  return  an 
indictment,  for  the  reason  that  on  the  face  of 
the  indictment  the  crime  was  committed  east 


of  the  west  line  of  range  40  In  Pottawattamie 
county;  that  the  gund  Jury  west  of  range 
40,  at  Coundl  Bluffs,  bad  no  Jurisdiction  of 
the  crime;  and  that  the  court  at  Avoca  had 
no  Jurisdiction  to  hear  the  cause  and  try  the 
defendant  upon  an  indictment  returned  by 
the  grand  Jury  Impaneled  In  the  district 
court  of  Pottawattamie  county,  at  Council 
Bluffs.  This  Is,  in  substance,  the  basis  of 
the  defendant's  complaint  of  this  amendment 
Permitting  this  amendment  Is  the  first  error 
relied  upon  by  the  defendant  for  a  reversal. 

To  better  understand  this  controversy,  it 
Is  necessary  that  we  go  back  a  bit  and  see  on 
what  such  an  objection  rests. 

Pottawattamie  county  Is  divided  east  and 
west  for  Judicial  purposes.  Tte  20th  Gen- 
eral Assembly,  by  a  special  act  (Acta  20tll 
Gen.  Assem.  c.  198),  provided  for  holding 
sessions  of  the  old  circuit  court  of  Pottawat- 
tamie county  at  Avoca,  in  addition  to  sessions 
held  at  Coundl  Bluffs,  the  county  seat  and 
divided  the  county  for  Judicial  purposes  bj 
an  imaginary  line  running  between  ranges 
40  and  41,  and  giving  to  the  Avoca  court 
ezdosive  Jurisdiction  of  aU  matters  arising 
east  of  the  line,  and  to  the  Council  Bluffs 
court  exclusive  Jurisdiction  of  all  matters 
arising  west  of  tliat  line.  The  2l8t  General 
Assembly  abolished  the  circuit  oourt,  pladng 
all  powers  and  duties  of  the  drcuit  court  up- 
on the  district  court ;  and  by  section  6  of  the 
act  chapter  134,  provided  for  holding  ses- 
slmis  of  the  district  court  at  Avoca.  The 
22d  General  Assembly  (Acts  22d  Gen.  Assem. 
c.  37)  enlarged  the  Jurisdiction  of  the  Avoca 
court  giving  It  Jurisdiction  over  cHnilnal  mat- 
ters, and  providing  for  a  grand  Jury  In  that 
oourt  The  effect  of  these  enactments  is  to 
give  to  the  district  court  at  Avoca  exclusive 
Jurisdiction  over  all  offenses  committed  In 
Pottawattamie  county  east  of  range  40. 
Therefore  the  grand  Jury  must  be  drawn 
from  the  territory,  and  must  be  Impaneled 
by  the  court  sitting  at  Avoca,  and  must  be 
returned  to  and  filed  in  that  court  The  dis- 
trict court  at  CtouncU  Bluffs  has  like  Juris; 
diction  and  powers  west  of  the  line,  and  eadi 
oourt  acts  lndq;>endently  of  the  other. 

[1]  The  district  court  sitting  at  Avoca  has 
no  Jurisdiction  to  hear  and  determine  the 
guilt  or  innocence  of  parties  Indicted  by  a 
grand  Jury  sitting  at  Council  Bluffs.  The 
Jurisdiction  to  hear  and  determine  rests  In 
the  district  oourt  sitting  as  such  at  Coundl 
Bluffs.  A  grand  Jury  Impaneled  by  the 
district  court  sitting  at  Council  Bluffs  has 
no  Jurisdiction  to  Indict  for  offenses  com- 
mitted outside  the  territorial  limits  of  the 
Jurisdiction  of  the  district  court  sitting  at 
Coundl  Bluffs.  So  It  follows  that  If  defend- 
ant's contention  is  true,  that  the  Indictment 
was  found  and  returned  by  a  grand  Jury 
impaneled  by  the  district  court  sitting  as 
such  at  Council  Bluffs,  the  district  oourt  sit- 
ting at  Avoca  had  no  Jurisdiction  to  try  the 
defendant  on  that  Indldment  If  it  be  true, 
aa  contended  by  defendant  that  the  Indlct- 
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ment  diarged  the  eommlaston  of  an  ofleBse 
within  the  territorial  limits  of  the  distclct 
court  sitting  at  Avoca,  then  a  grand  jury  Im- 
paneled at  Council  Bluffs  had  oo  right  to 
return  the  indictment,  for  want  of  Jurisdic- 
tion. 

What  are  the  facts  disclosed  by  the  record 
in  this  cause?  The  offense,  If  any  was  com- 
mitted, was  committed  within  the  territorial 
limits  of  the  district  court  sitting  at 
Avoca.  The  defendant  was  indicted  by 
a  grand  Jury  duly  called-  and  impaneled 
by  the  district  court  sitting  at  Ayoca. 
The  grand  Jury  was  drawn  from  the  ter- 
ritory east  of  range  40  in  Pottawattamie 
county.  The  Indictment  was  returned  to 
and  filed  in  the  district  court  sitting  at 
Avoca.  The  facts  therefore,  do  not  suppcvt 
defendant's  contention  that  the  Indictment 
was  found  at  Council  Bluffs  by  a  grand 
Jury  Impaneled  by  the  district  court  at  Coun- 
cil Bluffs  for  a  crime  committed  within  the 
territorial  limits  of  the  district  court  sitting 
at  Avoca. 

Did  the  county  attorney  -have  a  right  to 
amoid  the  indictment  under  these  facts,  all 
of  whldi  appeared  in  the  record  at  the  time 
the  amendment  was  offered? 

[2]  The  state  contends  that  the  objection 
was  filed  too  late.  We  pass  this,  however, 
preferring  to  decide  the  matter  upon  the  is- 
sue involving  the  right  to  file  It  at  all.  Sub- 
division 7  of  section  5280,  Code  Supplement 
1813,  provides  that  the  county  attorney  may, 
at  any  time  before  or  during  the  trial  of  the 
defendant  upon  indictment,  amend  the  In- 
dictment so  as  to  correct  errors  or  omissions 
therein  as  to  matters  of  fonn.  As  said  be- 
fore, the  indictment  was  returned  by  a  grand 
•Jury  impaneled  by  the  district  court  sitting 
at  Avoca.  The  crime,  if  any  committed,  was 
within  the  Jurisdiction  of  the  Avoca  court 
The  record  shows  that  the  grand  Jury  ttiat  re- 
turned the  indictment  was  Impaneled  by  the 
district  court  at  Avoca.  The  Indictment 
shows  that  the  offense  was  committed  within 
their  Jurisdiction.  The  record  shows  every 
essential  to  give  the  grand  Jury  sitting  at 
Avocfl  Jurisdiction  over  the  offense,  and  to 
return  an  indictment  therein.  The  record 
discloses  every  fact  essential  to  give  the  Avoca 
district  court  Jurisdiction  to  try  and  deter- 
mine the  guilt  of  the  defendant  upon  the 
indictment. 

The  caption  of  the  indictment,  however, 
read,  "State  of  Iowa  v,  Charles  W.  Pelscr, 
District  court  of  Pottawattamie  County, 
Iowa,  at  Council  Bluffs,  April  Term,  1916." 
"The  grand  Jury  of  the  county  of  Pottawatta- 
mie, in  the  name  and  by  the  authority  of  the 
state  of  Iowa,  accuse  Charles  W.  Pelser  of 
the  crime  of  Incest  committed  as  follows." 
The  -indictment  then  proceeds  to  charge  the 
defendant  with  the  comndsslon  of  the  oftense 
in  Pottawattamie  county  east  of  the  west 
line  of  range  40.  It  Is  apparent  then  that 
the  caption  was  an  error,  a  misstatement  of 
fact,  due,  as  we  -are  informed,  to  the  fact 


that  In  pr^jiaring  the  indictment  for  tibe 
grand  Jury  the  county  attorney  inadvertently 
used  a  form  that  was  printed  for  and  used 
In  the  Council  Bluffs  district.  If  the  caption 
Is  a  material  part  of  the  indictment,  and  the 
amendment  affected  a  substantial  right  of  the 
defendant,  then  there  might  be  some  basis  for 
questioning  the  right  of  the  county  attorney 
to  make  the  amendment  under  the  statute 
hereinbefore  referred  to.  But  it  has  been 
held  by  this  court  that  the  caption  is  not 
a  material  part  of  the'  indictment,  and  there 
certainly  was  no  prejudice  to  any  substantial 
right  of  the  defendant  In  allowing  this  amend- 
ment. See  State  v.  Smith,  148  Iowa,  640,  127 
N.  W.  »S8.  If  no  amendment  had  been  filed, 
the  matter  covered  by  the  offered  amendment 
would  not  afford  good  ground  for  a  motion 
Is  arrest  of  Judgment. 

^e  defendant  in  a  criminal  case  is  entitled 
to  protect  himself,  and  to  this  end  may  fence 
against  punishment  with  all  the  Instrumentali- 
ties whidi  the  law  places  at  his  command; 
hut  courts  are  not  in  these  later  days  in- 
clined to  burnish  his  weapons  or  aid  him  in 
their  use,  nor  will  the  courts,  hold  him  to 
have  been  fouled,  unless  the  act  complained  of 
violates  the  letter  and  spirit  of  the  law.  The 
courts  hold  to  the  spirit  of  the  law  In  pro- 
tecting the  substantial  rights  of  the  defend- 
ant, but  not  to  the  letter  only,  to  afford  him 
an  avenue  of  escape. 

We  think  there  Is  nothing  in  this  contention 
of  the  defendant,  and  the  court  was  right 
In  permitting  the  amendment 

On  the  Indictment  as  amended  his  cause 
proceeded  to  trial,  and  the  defendant  was 
convicted.  He  appeals,  and  urges  the  Insufll- 
dency  of  the  evidence  to  Justify  a  conviction 
— a  matter  which  we  wlU  deal  with  last  In 
this  opinion. 

It  Is  next  urged  that  the  court  erred  to 
overruling  defendant's  motion  to  strike  from 
the  record  and  take  from  the  consideration  of 
the  Jury  all  evidence  of  the  prosecuting  wit- 
ness relating  to  an  alleged  miscarriage  oc- 
curring in  1918. 

[3]  At  the  conclusion  of  the  state's  testi- 
mony the  state  elected  to  hold  the  defendant 
for  an  offense  alleged  to  have  been  committed 
on  December  5,  1914.  Now,  clearly,  evidence 
of  the  physical  condition  of  the  prosecuting 
witness  prior  to  the  time  when  it  was  al- 
leged and  charged  that  the  defendant  had 
Illicit  intercourse  with  her,  standing  alone, 
would  be  wholly  Immaterial,  and  would  tend 
In  no  way  to  establish  the  charge  that  on  the 
5th  day  of  December,  1914,  illicit  relations 
were  had  between  the  parties.  At  the  time 
this  testimony  was  ottered  and  objected  to 
and  introduced,  there  wete  acts  of  Inter- 
course between  the  parties  shown  by  the  evi- 
dence prior  to  the  alleged  miscarriage,  and 
at  a  time  when  It  might  have  been  the  result 
of  such  toterconrse  following  the  law  of 
nature.  At  that  time  the  state  had  not 
elected,  nor  bad  the  state  been  required  to 
elect,  on  which  of  the  several  acts  it  would 
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rely  for  coiivlctlon.  l*e  conrt  was  not  In  a 
position  then  to  say,  as  a  matter  of  law  or 
fact,  that  the  ertdence  was  not  material  as 
a  circumstance  bearing  upon  the  evidence  ot 
Intercourse. 

However,  after  the  state  had  elected  to 
hold  the  defendant  for  an  offense  alleged  to 
have  been  committed  on  the  5th  day  of 
December,  1914,  the  defendtmt  moved  to 
strike  out  all  this  testimony  from  the  record 
touching  the  alleged  miscarriage  in  1913. 
The  court's  attention  was  therefore  called 
to  this  evidence,  after  the  election  had  been 
made,  and  was  asked  to  strike  it  out.  The 
defendant  is  therefore  in  a  position  to  com- 
plain of  the  act  of  the  court  in  permitting 
such  testimony  to  remain  in  the  record,  and 
to  urge  and  rely  upon  error.  If  any  com- 
mitted by  the  court  In  such  ruling.  The 
question  then  Is,  did  the  court  err  In  per- 
mitting tills  testlmoi^  to  remain? 

[4]  If  the  court  was  right  in  overruling  de- 
fendant's motion  to  strike  frcHn  the  record 
all  evidence  of  Illicit  intercourse  between 
the  parties  prior  to  the  Bth  day  of  December, 
1914,  then  we  think  the  court  was  right  In 
overruling  the  motion  to  strike  this  testimony 
from  the  record.  It  tends  to  corroborate  the 
prosecuting  witness  In  her  statements  toudi- 
Ing  intercourse  at  a  time  prior  to  the  5th  day 
of  December,  1914,  and  at  a  time  when  this 
condition  of  the  prosecuting  witness  could 
well  have  been  the  result  of  such  intercourse. 
It  is  a  circumstance  bearing  upon  the  rela- 
tionship of  the  parties,  and  tends  to  sustain 
the  prosecuting  witness  in  her  statements 
touching  such  prior  intercourse.  It  is  the 
natural  result  ordinarily  of  such  relationship. 
We  think  there  was  no  error  in  the  court's 
ruling  on  this  point. 

This  brings  us  to  a  consideration  of  the 
next  complaint  wUch  involved  the  action 
of  the  court  in  striking  out  and  withdrawing 
from  the  consideration  of  the  jury  all  the 
evidence  of  Ulidt  intercourse  after  Decem- 
l>er  5,  1914,  and  in  permitting  to  remain  in 
the  record,  over  the  objection  of  the  defend- 
ant, evidence  of  illicit  relations  between  them 
prior  to  that  date. 

[5]  The  court  permitted  this  testimony  to 
remain  on  the  theory  that  It  might  throw 
some  light  up<m  the  inclination  and  disposi- 
tion of  the  defendant  towards  the  prosecute 
ing  witness  on  or  about  the  5th  day  of  Decem- 
ber, 1914,  when  the  act  relied  upon  is  al- 
leged to  have  taken  place,  and  for  the  pur- 
pose of  throwing  light,  If  any  it  does,  upon 
the  relations  between  the  defendant  and 
the  prosecuting  witness  existing  on  that  date. 
Whatever  the  rule  may  be  In  other  states, 
this  court  Is  committed  to  the  doctrine  that 
such  evidence  is  competent  in  cases  of  this 
character  for  the  purposes  Indicated  by  the 
court.  See  State  v.  Judd,  132  Iowa,  296,  109 
N.  W.  892,  11  Ann,  Cas.  91,  a  case  In  which 
the  charge  was  Incest.  This  court,  speaking 
through  JudgB  Ladd,  said:    "Evidence  of 


undue  intimacy  or  of  Intercourse  prior  to 
that  charged  was  admissible." 

In  State  v.  Goodsell,  138  Iowa,  507,  118  N. 
W.  606,  third  paragraph,  this  court  said: 

"In  the  eighth  Instruction  the  conrt  told  the 
jury  that  other  acts  of  undue  familiarity  could 
be  coosidered  as  tending  to  prove  that  occur- 
ring in  the  river,  and,  unless  he  was  found 
Kuilty  of  that,  he  should  be  acquitted.  Appel- 
lant argues  that  this  was  error,  in  that  such 
acts  could  be  considered  only  as  tending  to  show 
the  disposition  or  inclination  of  the  parties. 
Conceded,  but  for  what  ourpose?  Plainly 
enough,  to  prove  his  guilt  of  the  offense 
charged." 

See,  also.  State  v.  Hurd,  101  Iowa,  891,  70 
N.  W.  613.  In  the  Hurd  Case  the  evidence 
tended  to  show  illicit  Intercourse  between 
the  father  and  daughter  covering  a  period 
of  nearly  two  years.  As  the  trial  progressed, 
different  acts  of  intercourse  were  shown. 
The  court  was  asked  to  require  the  state  to 
elect,  as  it  proceeded,  on  which  of  the  several 
acts,  disclosed  at  such  time,  It  would  stand 
for  conviction,  and  accused  moved  the  court 
to  require  the  state  to  so  elect  These  aer- 
oral  motions  were  overruled,  and  at'tbe  con- 
clusion of  the  state's  testimony  an  election 
was  required,  and  the  state  made  its  elec- 
tion, and  error  was  predicated  upon  the  ac- 
tion of  the  court.    Tills  court  said: 

"The  rule  is  well  settled,  and  not  questioned, 
that  the  state  is  not  limited  in  its  proof  to  the 
particular  time  of  the  act  charged  in  the  in- 
dictment, where  time  is  not  an  element  of  the 
crime,  but  it  may  cover  the  period  of  statutory 
limitation:  but,  of  course,  the  conviction  can 
only  be  of  some  specific  oCtense.  It  is  also  the 
rule  as  to  adultery,  and  crimes  of  that  charac- 
ter, that  Btmilar  acts  between  the  parties,  not 
contemplated  by  the  charge,  ma^  I>e  shown,  to 
disclose  the  relation  and  disposition  of  the  par- 
ties as  bearing  on  the  probabilitiea  of  the  act 
as  charged." 

See,  also,  State  t.  Heft,  156  Iowa,  86,  134 
N.  W.  960,  dlv.  VI  of  opinion. 

We  find  no  reversible  error  here. 

[8]  It  Is  next  contended  that  the  court 
was  in  error  In  permitting  the  state  to  show 
the  physical  condition  of  the  private  parts  of 
the  prosecuting  witness  at  a  time  subsequent 
to  the  5th  day  of  December,  1914.  The  prose- 
cuting witness  testified  to  many  acts  of  in- 
tercourse between  her  and  the  defendant, 
extending  over  a  Icmg  period  of  time  an- 
tedating this  examination  of  her  parts,  and 
had  testified  directly  and  positively  that 
intercourse  had  taken  place  between  them  on 
December  6,  1914.  If  this  were  true,  she  be- 
ing young  and  of  tender  years.  It  is  not  un- 
believable that  these  i>arts  might  give  evi- 
dence of  the  fact  testified  to  by  her.  To  as- 
certain this  fact,  the  examiuation  was  made, 
and  to  enlighten  the  jury  as  to  these  facts 
the  testimony  was  offered.  The  evidence 
tends  to  corroborate  the  prosecuting  witness' 
testimony  touching  the  relationship  that  ex- 
isted l)etweeD  her  and  the  defendant.  The! 
discoveries  there  made  might  well,  in  the 
minds  of  the  jury,  have  tended  to  sustain 
her  claim  touching  these  relationships. 
There  was  no  evidence  of  any  relatioaship 
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between  her  and  other  parties.  While  this 
evidence  may  not,  In  all  cases,  be  x)«rfectlT 
satisfactory  proof,  and  In  some  cases  may  be 
no  proof  at  all,  yet,  In  the  absence  of  any 
other  showing  of  cause  for  the  conditions 
shown  by  this  testimony,  the  condition  was 
at  least  a  circumstance  tending  to  corrobo- 
rate her'  statements  as  to  the  previous  In- 
tercourse between  her  and  the  defendant, 
and  Is  certainly  not  too  remote  from  the 
last  Intercourse  proven,  In  x>olnt  of  time,  to 
render  it  inadmissible.  The  time  Interven- 
ing between  the  last  Intercourse  proven  and 
the  condition  shown  would  have  affected 
only  Its  probative  force.  Where  there  Is  evi- 
dence tending  to  show  an  act  of  tntercourse. 
It  is  cwnpetent  always  to  show  pregnancy 
within  the  period  of  gestation.  This,  not  for 
the  purpose  of  showing  necessarily  that  the 
party  is  responsible  for  the  condition,  but 
for  the  purpose  of  showing  the  other  ftict, 
that  there  was  Intercoorse  at  a  time  when. 
In  the  course  of  nature,  conception  must 
have  taken  place.  Conception  does  not  al- 
ways follow  Intercourse,  but  IntMreonrse  is 
proven  by  the  fact  of  pregnancy. 

We  find  no  error  here. 

[7]  It  Is  next  contended  that  the  prosecut- 
ing witness  was  an  accomi^lce,  or  at  least 
that  the  court  should  hare  sabmltted  to  the 
Jury,  under  proper  Instruction,  whether  she 
was  an  accomplice  or  not,  depending  upon 
whether  she  consented  to  the  Intercourse  or 
whether  It  was  against  her  will.  It  Is  claim- 
ed that  there  was  room  for  the  jury  to  de- 
termine the  proposition  either  way.  The 
statute  does  not  require  corroboration  In 
cases  of  this  kind.  However,  this  court  has 
held  that  where  the  woman  consents,  and 
Is  capable  of  consulting,  then  she  Is  an  ac- 
eompllce,  and,  nnder  section  5489,  Code  1897, 
the  defendant  cannot  be  convicted  on  her  tes- 
timony, unless  she  be  corroborated  by  other 
testimony  tending  to  connect  the  deftod- 
ant  with  the  commission  of  the  offense.  In 
this  case,  however,  the  record  discloses  that 
the  prosecuting  witness  was  under  the  age 
of  consent.  In  contemplation  of  law,  she 
was  incapable  of  consenting,  under  the  rule 
laid  down  in  State  v.  Spaibs,  167  Iowa,  746, 
special  point  page  750,  149  N.  W.  871,  872. 
This  court  said: 

"In  State  v.  Heft,  155  Iowa,  21-36  [184  N. 
W.  960]  the  case  was  submitted  to  the  jury  up- 
on the  theory  that  voluntary  submifisioo  to  the 
act  by  the  prosecutrix  would  render  her  an  ac- 
compUce,  whose  testimony  must  be  corroborat- 
ed. *  *  *  But  that  rule,  whatever  its  ap- 
plication to  that  case,  is  without  force  here,  for 
the  reason  that  the  daughter  of  the  defendant 
was  below  the  age  of  consent,  and  couM  not  as 
to  that  act  be  an  accomplice." 

[1]  The  next  asslgnm^it  of  error  involves 
the  admission  and  rejection  of  testimony. 
Special  attention  is  called  to  questions  pro- 
pounded to  one  Dr.  Ghisholm.  These  ques- 
tions were  propoimded  by  the  d^endant  for 
the  purpose  of  showing  that  premature  sex- 
nal  develotmient,  or  when  such  development 
oocnrs  in  the  v«ry  early  years,  is  likely  to 


affect  the  mental  development  of  the  (Aild, 
and  the  witness  was  asked  for  some  of  the 
meitfal  changes  and  mental  characteristics 
of  wtMnen  during  the  period  In  which  they 
pass  from  <diildhood  to  womanhood.  Tliese 
questions  were  objected  to  by  the  state  and 
objection  sustained.  These  questions  open- 
ed a  large  field  for  study  and  Investigation. 
The  psychological  changes  that  transpire  In 
the  transition  from  childhood  to  womanhood 
might  be  easUy-  explained  to  a  jury  by  this 
doctor,  bnt  books  hare  been  written  upon 
the  question  and  still  the  question  remains 
open  for  debate.  No  one  has  passed  debat- 
able ground.  Kelly,  Morrow,  Kaley,  and 
Hoartey  have  written  learnedly  on  this  ques- 
tion, without  establishing  any  uniform  rule, 
applicable  to  all  women,  perfectly  satisfac- 
tory to  the  learned  authors  themselves.  It 
Is  an  interesting  subject  for  investigation, 
bnt  we  do  not  think  the  court  erted  in  pro- 
ceeding without  the  llgjit  of  these  discov- 
eries. What  this  doctor  would  have  said 
had  he  been  permitted  to  answer  is  not  dis- 
closed by  the  recced.  It  is  suggested  by  the 
hypothetical  question  that  followed  that  the 
defendant  was  trying  to  prove  by  this  doctor 
that  the  prosecuting  witness  was  of  A  dl8eB»- 
ed  mind,  from  which  we  Infer  that  It  was 
the  thought  of  counsel  that  the  early  sexual 
development  of  a  child  would  produce  mental 
changes  and  mental  diaracterlstlcs  during 
that  period  bordering  on  insanity.  We  think 
the  ultimate  object  of  this  testimony  was  to 
affect  her  credibility  as  a  witness;  to  show 
that  her  mind  and  memory  had  become  Im- 
paired by  disease  or  that  she  might  be  sub- 
ject to  hallucinations.  This  testimony  open- 
ed the  field  for  wild  speculation.  There  was 
not  a  scintilla  of  testimony  In  the  record 
tending  to  show  that  she  was  physically  or 
mentally  diseased,  or  that  her  mind  and 
memory  bad  been  affected  by  her  early  de- 
TehH>ment.  Th»«  was  no  basis  for  this  sort 
of  investigation  in  the  record.  Indeed,  the 
record  discloses  a  very  dear  and  perfect 
memoiy.  Witnesses  cannot  be  lnq)eacbed  npon 
a  hypothetical  basis  which  has  no  founda- 
tion in  the  record.  ISie  doctor  may  have 
been  able  to  say  that  cases  have  occurred, 
and  may  have  assumed  that  many  cases  have 
occurred,  in  which  early  devtiepment  had 
affected  the  mind  of  a  child,  but,  without 
some  basis  for  an  accusation  of  this  khtd 
against  this  prosecuting  witness,  she  could 
not  be  inqieacbed  upon  the  merest  specula- 
tion as  to  what  migbt  result  from  a  condi- 
tion which  Itself  was  merely  speculative. 

We  do  not  think  the  court  erred  in  re- 
fusing to  enter  this  field  ot  inquiry. 

[I]  Other  questions  were  propounded  to 
this  doctor  to  which  objections  were  urged 
by  the  state  and  sustained,  but  there  Is  noth- 
ing In  the  record  to  Indicate  that  the  answers 
to  these  questions  would  have  been  favorable 
to  the  defendant  if  made;  nothing  to  indi- 
cate what  the  doctor  would  have  said  In 
answer  to  these  questions  if  he  had  been  per- 
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mltted  to  answer.  Bm^  must  affirmatively 
appear,  and  mn^  have  been  prejudicial  to 
the  defendant  and  bis  rlgbts,  In  ord«:  to 
justify  a  reversal.  These  questions  were  as 
follows,  "What  would  be  her  condition  men- 
tally under  these  drcumstances?"  and 
"Whether  her  mind  would  be  centered  on 
her  sexual  nature,"  and  "Whether  or  not  the 
faculties  of  reason,  judgment,  and  moral 
sense  are  slowly  developed  as  compared  with 
the  sexual  and  physical  development."  Ques- 
tions of  similar  import  were  asked  one  Dr. 
Emmert  We  have  examined  thes^  ques- 
tions, and. find  no  ground  for  reversal  based 
on  errors  assigned. 

[10]  It  is  next  urged  that  the  court  made 
remarks  In  the  presence  of  the  jury  preju- 
dicial to  the  defendant.  Our  attention  is 
called  to  but  one  remark,  made  at  a  time 
when  the  defendant  was  introducing  evi- 
dence to  show  the  improbability  of  the  pros- 
ecuting witness  having  recovered  from  the 
miscarriage  without  the  aid  of  a  physician, 
as  follows:  "It  Is  an  old  saying  that  peo- 
ple sometimes  get  well  when  they  do  not 
call  a  doctor."  Defendant  objected  to  this 
statement  by  the  court,  and  the  court.  In 
a  very  full  and  impressive  statement  to  the 
Jury,  withdrew  the  statement,  stating  that 
It  was  made  as  a  matter  of  pleasantry,  say- 
ing to  the  jury: 

"I  wish  to  withdraw  the  remark  the  court 
made  with  reference  to  the  old  saying,  advanced 
merely  in  a  spirit  of  pleasantry,  without  a 
thought  of  its  being  taken  seriously  by  counsel  or 
the  jury.  It  was  not  said  with  any  intention  that 
it  sboold  be  taken  seriously,  and  witbout  any 
thought  that  the  jury  would  for  a  moment  cofl- 
sider  it,  or  tttat  any  one  would ;  and  the  court 
withdraws  the  remark,  and  instructs  the  jury 
that  it  is  to  be  absolutely  disregarded  and  has 
no  place  in  the  case.  The  jury  will  not  refer 
to  it  or  consider  it  at  any  time,  from  this  time 
on,  or  from  the  time  it  was  actually  made." 

In  the  first  place,  we  think  there  was 
no  prejudicial  error  in  the  remark.  If  there 
was,  the  court  so  pleasantly  and  forcefully 
withdrew  it  from  the  consideration  of  the 
Jury)  and  so  «npliaticaUy  Instructed  the  jury 
not  to  consider  it,  that  we  are  inclined  to 
think  that,  if  there  was  any  possible  preju- 
dioe  in  the  remark,  it  was  surely  cured  by 
the  court's  conduct.  The  court  showed  a 
truly  penitent  and  contrite  heart  for  the 
great  wrong  be  liad  inadvertently  done  the 
defaidant,  and  -shonld  be  forgiven,  and  we 
do  forgive  him. 

This  brings  us  to  a  consideration  of  the 
instructions  of  the  court,  on  whidi  con- 
siderable complaint  is  made.  The  complaint 
is  aimed  at  the  third  and  tenth  instructions. 

[11]  The  first  part  of  the  third  Instruction 
tella  the  Jury  that  the  state  had  introduced 
evidence '  concerning  several  acts  of  inter- 
course which  it  claims  took  place  between  the 
defendant  and  the  prosecuting  witness ;  that 
at  the  conclusion  of  the  state's  evidence, 
on  motion  of  the  defendant,  the  court  requir- 
ed the  state  to  elect  on  which  act  of  inter- 
coune  It  would  teij  tot  coaiictlon;    that 


the  state  tfaereiQwn  elected  to  «tand  upon  an 
act  claimed  to  liave  taken  place  on  the  Sth 
day  of  December,  1914,  locating  the  place  as 
testified  to  by  the-  witness,  then  said  to  the 
jury: 

"Having  thus  elected  to  stand  open  thia  par- 
ticular act  upon  this  particular  occasion,  the 
sjtate  must  snow,  by  tne  evidence  before  the 
jury,  that  the  act  of  sexual  intercourse  did  take 
place  between  the  defendant  and  the  prosecuting 
witness  ui>on  this  particular  occasion,  and  un- 
der the  circumstances  under  which  tlie  state 
claims  it  occurred." 

We  are  not  advised  clearly  wh&t  the  com- 
plaint is  against  thia  Instruction.  It  clearly 
and  rightly  sets  forth  the  fact  concerning 
which  It  deals,  and  advises  the  jury  that  it  is 
limited  in  its  consideration  to  wtutt  is  claim- 
ed to  have  taken  place  on  tlie  Sth  day  of 
December,  1914.  We  discover  nothing  wrong 
with  this  instruction. 

[12]  The  tenth  paragraph  is  complained  of 
because,  as  counsel  says,  the  court  erred  in 
assuming  certain  facts  as  established,  and 
in  not  telling  the  jury  that  such  facts  could 
not  be  considered  unless  established.  This 
tenth  instructtcn  was  given  to  the  jury  to  ad- 
vise them  of  the  purpose  for  which  prior  acts 
of  sexual  intercourse  were  permitted  to  be 
shown,  and  r^tly  instructed  the  jury  on 
that  p<^t.  The  instruction  in  substance  is 
as  follows: 

The  evidence  conconing  other  prior  acts  of 
sexual  intercoarae  between  the  said  defendant 
and  the  said  Iva  Pelser  was  introduced  by  the 
state  for  the  purpose  of  throwing  light,  if  any 
it  does,  upon  the  inclination  and  dispodtion  of 
the  defendant  towards  the  said  Iva  on  or  about 
the  5th  day  of  December,  1914,  •  •  •  and 
for  the  purpose  of  throwing  light,  if  any  it  does, 
upon  the  relations  between  the  defendant  and 
Iva  existing  on  that  date;  that  any  testimony 
of  acts  prior  to  the  5th  day  of  December,  1914, 
can  be  considered  only  for  that  surpose ;  and 
directed  the  jury  that  they  should  not  consider 
any  evidence  of  acts  occurring  subsequent  to 
the  Sth  day  of  December,  1914. 

This  instruction  deals  only  with  the  evi- 
dence of  facts,  and  not  with  the  facts.  It 
deals  with  the  consideration  of  evidence  of- 
fered by  the  state,  and  not  with  the  facts 
that  the  evidence  tended  to  prove,  and  cau- 
tioned the  jury  that  In  the  use  of  this  evi- 
dence they  should  limit  It  to  the  purposes  in- 
dicated by  the  court. 

[13]  Special  complaint  is  made  of  the  last 
sentence  in  tttis  tenth  iiaragraph,  to  wit: 

"The  evidence  of  such  acta  occurring  after 
the  occasion  submitted  to  you  has  been  with- 
drawn from  your  consideration,  and  such  buI>- 
sequent  acts  will  not  be  considered  by  you  for 
any  purpose  whatever." 

We  fall  to  see  where  any  prejudice  could 
result  to  the  defendant  in  this.  "Bib  jury 
were  distinctly  told  that  the  evidence  of 
subsequent  acts  of  Intercourse  was  with- 
drawn, and  in  effect  were  told  that,  if  there 
were  any  sach  acts  of  intercourse  proven  by 
the  evidence,  they  should  not  consider  thnn, 
though  proven,  in  determining  the  guUt  or 
Innocence  qf  the  defendant  We  think  this 
ijitstruetloa  was  us.  favorable  to  the  dsf endant 
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as'  he'  couM  expect,"  or  aa  can  be  Justified 
under  the  law. 

[!♦]  It  Is  contended  that'  the  court  erred 
in  giving  its  fooxteenth  Instruction  to  the 
Jury.    This  inatractlon  reads  as  follows: 

"The  defendant  has  introduced  evidence  be- 
fore you  with  reference  to  his  general  moral 
cliaracter,  and  his  character  nfith  reference  to 
sexual  matters,  and  his  general  reputation  for 
general  moral  character  in  the  community  in 
which  he  lives.  This  testimony  was  intro- 
duced by  him  upon  the  theory  that  a  man  of 
good  moral  character,  or  of  good  character  in 
sexual  matters,  or  bearing  a  general  reputation 
for  good  moral  character  in  the  community  in 
which  such'  person 'lives,  would  not  be  li)cely  to 
commit  a  crime  of  the  character  charged  in  this 
indictment.  In  this  connection  you  are  instruct- 
ed that,  while  good  moral  character  or  good  rep- 
utation for  good  moral  character  are  no  defense 
when  a  crime  is  shown  to  have  been  committed, 
they  are  proper  matters  to  be  considered  by  the 
jury  in  determining  whether  or  not  a  party  did, 
m  tact,  commit  the  crime  charged  against  him. 
And  in  this  case,  if  you  find  from  the  evidence 
before  you  that  the  defendant,  at  the  time  it  is 
claimed  by  the  state  that  this  crime  was  com- 
mitted, was  a  man  of  good  moral  character,  or 
of  good  character  so  far  as  relates  to  sexual 
matters,  or  at  the  time  bore  a  good  reputation 
for  good  moral  character  in  the  community  in 
whicn  he'  lived,  then  you  (Aould  consider  such 
good  character  and  reputation,  and  give  it  such 
weight  as  you  deem  it  entitled  to, 'in  arriving 
at  yoor  conclusion  as  to  the  guUt  or  innocence 
of  the  defendant  of  the  charge  contained  in  this 
indictment." 

'We  see  no  bosis  tot  interfering  with  this 
Instmctlon  In  view  of  what  has  been  said  by 
this  court  In  State  v.  House,  108  Iowa,  68, 
78  N.  W.  859 ;  State  v.  Jones,  145  Iowa,  176, 
123  N.  'W.  060 ;  and  State  v.  Shultz,  reported 
In  158  N.  yv.  page  539. 

[16]  It  is  next  contended  iliat,  even  con- 
ceding that  the  evidence  of  a  mlscanlage 
was  competent  to  go  to  the  Jnry  and  be  con- 
sidered by  it,  It  could  be  considered  only  on 
the  same  Issae  and  for  the  same  purpose  that 
the  evidence  of  previous  Intercourse  might  be 
considered;  and  It  Is  urged  that,  in  present- 
ing the  case  to  the  Jury,  the  court  did  not 
limit  this  evidence  to  the  proper  and  legiti- 
mate purpose  for  which  it  alone  could  be 
considered. , 

It  must  be  borne  In  mind  that  the  evidence 
of  acts'of  previous  Intercourse  was  permitted 
to  go  to  the  Jury  for  the  purpose  of  showing 
the  relationship  existing  between  the  parties, 
as  bearing  upon  the  question  of  probabilities 
as  to  the  act  of  Intercourse  on  the  date  se- 
lected by  the  state.  Tills  testimony  as  to  the 
miscarriage  was  only  corroborative  of  the 
testimony  tonchlng  prior  Intercourse,  and 
therefore  it  follows,  logically,  that  the  limita- 
tion placed  upon  this  testimony  as  to  prior 
Intercourse  was  a  limitation.  In  and  of  Itself, 
upon  this  testimony. 

•  tH]  But,  however,  the  defendant  asked  no 
Instruction  upon  this  point,  and  Is  now  not 
In  a  position  to  complain  that  the  court  did 
not  assume  to  Instruct  upon  this  side  issne 
more  fully  than  had  already  been  done. 

[17]  It  must  be  rememlered  that  the  ha- 
fitrnctlons  are  to  be  read  as  a  whole,  and, 


when  read  ad  a  whole,  most.  Calrly  serve  the 
Jury  as  a  guide  to  the  law  which  governs 
them  in  the  consideration  of  the  casa.  Oas- 
es cannot  and  are  not.  reversed-  by  this  court 
because  some  detached  sentence,  considered 
separately  and  apart  from  the  subject-matter . 
under  dlscnsston,  does  not  state  an  abstract 
proposition  of  law  In  the  te<duilcal  and  nice 
language  of  the  books.  If  the  Instructions, 
when  read  together  and  considered  together, 
fairly  and  correctly  gtne  to  the  Jury  the  law 
which  must  and  should  guide  them  In  their 
deliberation.  It  is  sufficient 
.  We  find  no  enor  In  the  Instructions,  wheth- 
er complained  of  or  not,  which  would  Justify 
OS  In  saying  that  any  substantial  right  of  the 
defendant  was  denied  or  even  impaired  In 
the  giving  of  the  instructions  presented  by 
this  record. 

It  is  next  contended  that  there  was  mis- 
conduct of  counsel  representing  the  state 
during  the  trial  In  profwunding  improper 
questions  to  witnesses,  and  in  persisting  In 
some  of  the  qoestlcas  after  ruling  made  by 
the  court  An  examination  of  this  record, 
however,  satisfies  us  that,  in  the  light  of  the 
court's  action,  no  possible  prejudice  could 
hare  resulted  to  thla  defendant 

[II]  Complaint  is  also  made  of  the  oonduet 
of  the  state's  attorney  in  argument  No  good 
purpose  would  be  served  In  setting  out  these 
con^laiats.  Suffice  It  to  say  that  the  court's 
prompt  action  In  sustaining  objections  and 
in  admoolshlns  the  Jury  not  to  consider  these 
matters,  saying  to  them,  "The  Jury  will  con- 
sider only  such  acts  as  are  disclosed  In  the 
evidoice  and  shown  in  the  evidence,  and  the 
Jury  will  not  speculate  on  any  others  that 
may  have  occurred,  and  counsel  of  course 
should  withdraw  any  statement  aa  to  ajiy 
acts,  if  he  made  It  as  to  any  acts  of  inter- 
course other  than  those  which  the  evidence 
showed,"  followed  by  counsel's  prompt  ■with- 
drawal, leaves  no  basis  for  prejudicial  error. 

The  next  complaint  Involves  the  amend- 
ment to  the. motion  for  a  new  trial.  In  this 
the  defendant  claims  a  right  to  retrial  on  the 
ground  of  newly  discovered  evidence. 

We  will  not  review  this  evidence,  but  say 
that  we  find  no  error  In  the  court's  action  in 
refusing  to  grant  a  new  trial  on  this,  alleged 
ground,  and  our  finding  has  support  tn  the 
case  of  State  of  Iowa  v,  Lenth,  128  Iowa, 
189,  103  N.  "W.  345. 

This  brings  us  to  a  consideration  of  the 
case  upon  its  merits. 

It  is  claimed  that  the  evidence  did  not  Jus- 
tify the  verdict  There  are  many  things  in 
this  record  that  are  out  of  the  Hue  of  the 
common  experience  of  men.  A  motive  is  sug- 
gested for  the  complaint  made  against  this 
defendant  The  revolting  character  of  the 
crime,  if  committed,  argues  somewhat  against 
the  probability  of  its  commission  by  this  de- 
fendant, who,  as  the  record  shows,  had  al- 
ways borne  a,  fairly  good  reputation  In  the 
community  in  which  he  lived.  It  aometimes 
happens,  however.  In  the  experience  of  mes^ 
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that  those  who  bare  op  ttie  surface  malntaln- 
«d  themselves  within  the  appearance  of  right 
living  are  In  fact  bad  at  heart,  and  frequent' 
ly,  when  It  Is  said  a  good  man  has  gone 
wrong,  It  should  be  said  a  bad  man  has  been 
'  found  out  The  evidence,  considered  as  a 
whole,  viewed  from  all  the  angles  of  ap- 
proach, we  think,  foUy  sustains'  the  verdict 
As  we  have  frequently  remarked,  the  jury 
bad  the  witnesses  before  tbein,  the  cause  was 
tried  In  the  neighborhood  In  which  this  nian 
lived,  the  witnesses  were  not  strangers  to 
that  community,  and  yet  the  Jury  upon  the 
evidence  submitted,  having  seen  and  heard 
the  witnesses,  pronounced  the  defendant 
guilty.  The  matter  was  brought  before  the 
district  court  fOr  review.  That  court  found 
tbe  evidence  Justified  the  verdict  No  good 
purpose  would  be  served  by  setting  out  any 
portion  of  this  evidence.  It- Is  sufficient' to 
say  that  we,  too,  upon  a  review,  have  reach- 
ed the  same  conclusion  that  tbe  jury  reach- 
ed, and  the  verdict  and  the  Judgment  upon 
the  verdict,  must  therefore  stand.  Tbe 
cause  is  affirmed. 
Affirmed. 


liADD,  BYANS,  and  STEVENS,  JJ., 
curtlng. 
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ANFEitmOV  et  •!.  v.  BANES  et  aL* 

(No.  80186.) 

(Suprune  Court  of  Iowa.    June  26,  1917.) 

1.  Pabtnebship  «=9218(2)  —  Actions  —  Is- 

BTBUCTIONB. 

In  an  action  by  depoa&toiB  against  the  al- 
leged partner  <^  an  absconding  private  banker 
in  which  there  was  no  evidence  of  actual  part- 
nership, instructions,  stating  plaintiffs'  allega- 
tions of  both  an  actual  partnership  and  so-called 
ostensible  partnership,  or  partnenhip  by  estop- 

gel,  and  that  appellant  had  taken  issue  thereon 
y  denial,  and  defining  both  actual  and  osten- 
rible  partnerships,  and  in  which  the  charge  of 
actual  partnership  was  not  otherwise  specially 
featured  or  emphasised  in  the  instructioas  and 
the  several  paragraphs  thereof  largely  devoted  to 
more  or  less  minute  directions  as  to  the  law  gov- 
erning "ostensiEle  twrtnerships"  or  partnerships 
by  estoppel,  did  not  sufficiently  wuhdraw  the 
issue  of  actual  partnerships  from  the  jury,  and 
defemlant's  request  for  a  distinct  withdrawal 
should  have  been  sustained. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §  426.] 

2.  PARTirXBBHIF   9s>34  —   OSTENSIBUC   PABT- 
RXBS. 

Although  there  may  be  circumstances  under 
which  u  person  will  be  held  liable  as  a  partner 
though  not  a  partner  in  fact,  such  burden  can 
be  imposed  upon  him  only  when  by  reason  of 
some  act  or  wrong  or  fault  on  his  own  part  he 
has  estopped  himself  to  deny  the  partnership  re- 
lation. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  g  49.] 

3.  Estoppel  ig=>52— "EqmTABLE  Estoppei,"— 
"EeropPEi.  IN  Pais"— Definitions. 

"EjquUable  estoivel"_  or  "estoppel  in  pais" 
is  a  tenn  applied  to  a  situation  where,  because 
of  somothink  which  he  has  done  or  omitted  to 
do,  a  party  u  denied  the  right  to  plead  or  prove 
an    otherwise   important   fact;     but   generally 


speaking,  an  "estopiKl  In  ptW  la  a^iMfeable  <»ily 

where  tbe  conduct  or  words  of  the  party  estop- 
ped ore  intended  «r  are  of  such  diaracter  diat 
under  the  circumstances  shown  they  will  be 
presumed  to  have  be«i  intended  to  influence  the 
other  party  to  act  thereon  and  did  in  fact  so 
infinojQce  him;  but  the  courts  do  not  hesitate  to 
uphold  a  claim  of  estoppel  wherever  it  is  essen- 
tial to  prevent  fraud,  although  it  must  appear 
that  the  conduct  complained  of  was  so  grossly 
negligent  or  of  a  character  so  manifestly  mis- 
leading to  others  that  it  would  be  tantamount  to 
a  fraud  to  permit  him  to  escape  liability  to 
those  who  in  the  exercise  of  reasonable  care  and 
diligence  on  their  own  part  have  been  thus 
misled  to  their  injury. 

[Ed.  Note.— For  other  cases,  so*  Elstoppd, 
Cent  Dig.  H  121-125,  127. 

For  other  definitions,  see  Words  and  Phrases, 
S^rst  €uid  Second  Series,  Estoppel  in  Pais.] 

4.  Pabtnebship  4=334  —  Ostensible  Pabt- 
NEBS— Bbtoppei/— Genebal  Repotamon. 

Ostensible  partnendiip  cannot  be  established 
by  general  reputation,  and  no  presumption  of 
partnership  can  arise  from  reputation  alone, 
however  long  continued;  general  reputation  only 
being  admissible  to  show  reUance  upon  repre- 
sentations of  the  alleged  partner  wluch  would 
estop  him  from  denying  tne  partnershlpw 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {  49,1 

5.  Pabtnkbship  «c950  —  OsTENSiBiA  Pabt- 

NBBS— EWlDKNCB. 

Whwe  depositors  seek  to  recover  against  an 
alleged  partner  in  private  bonk  on  the  theory 
that  aUhoagh  the  person  charged  is  not  a  part- 
ner in  fact,  yet  he  has  by  his  own  representa- 
tions estopped  himself  as  against  them  from  de- 
nying the  partnership  relation,  they  must  not 
only  prove  the  matter  which  so  estops  himi  but 
fio  further  and  prove  that  they  relied  thereon 
m  making  their  deposits. 

[Ed.  Note.— For  other  cases,  see  Partnership^ 
Cent.  Dig.  f  80.] 

6.  Pabtnebship  ®=38— Obtensibus  Pabtnebs 
— ^Notice  to  Alleged  Pabtneb— Qenebai. 
Bbputation. 

If  general  reputation  may  have  the  force  of 
notice  to  an  alleged  partner,  such  rule  must  a^ 
ply  only  to  those  who  are  living  or  doing  busi- 
ness in  tbe  community  where  the  reputation 
prevails  and  where  it  may  reasonably  be  pre- 
sumed that  the  matter  would  havo  come  to  their 
attention. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S  51.] 

7.  Pabtnebship  ®=336  —  Ostensible  Part- 
ners—Duty  or  One  Hjeld  Out  as  Partner 

— CrXNEBAL   REPUXATIOR. 

An  alleged  partner  in  a  private  bank  was 
not  under  a  legal  duty  to  ezerdse  diligooce  to 
discover  the  existence  of  a  general  reputation 
that  ho  was  a  partner,  unless  he  has  given  rise 
thereto  by  his  own  conduct  or  the  existence 
thereof  has  been  brought  to  his  knowledge  in 
such  manner  that  in  equity  and  good  conscience 
he  should  meet  It  with  a  denial,  and  cannot  bo 
held  to  liability  as  for  the  truth  oi  the  report  on 
the  theaer  that  he  ought  to  have  known  it. 

[BM.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  51.] 

8.  Pabtnebship  «sei66— OstBNBiBLB  Pabthebs 

— Evidence. 
While,  if  there  had  been  Independent  evi- 
dence that  defendant  had  held  himself  out  as 
partner  in  a  bank,  or  had  knowingly  permitted 
bimeelf  to  be  held  out  as  such,  evidence  that 
depositors  had  seen  a  circular  in  which  he  was 
named  as  owner  would  be  admissible  to  show 
their  bdlef  in  a  partnership  and  reUance  there- 
on, such  evidence  would  not  sustain  a  finding 


«s3For  other  osmi  m*  asms  topic  aad  KBY-NUMBER  in  aU'Kcr-Numbered  DlgMU  and  ladsxa 
•Rehearing  denied  September  M,  U17. 
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ct  estoppel,  aa  rdUnce  k  bot  one  elernqot '  of 
estoppel. 

[Ed.  Note.— For  other  cases,  see  E^artnership, 
O«ot.  Dig.  {  80.] 

9.  TBIAL  fl=5>244(2>— iNSTBUCTtONS. 

It  is  undesirable  practice  for  a  trial  court 
to  select  one  or  a  few  matters  of  eyidence  for 
•pecial  reference  in  its  charge  to  the  jury,  unce 
it  tends  to  givo  to  such  items  an  undue  im- 
portance in  the  minds  of  the  jurors. 

[Ed.  Note.— B\)r  other  cases,  see  Trial,  Oent. 
Dig.  f  678.] 

10.  Pabtnebship  €=3S6  —  Bvidence  —  Iw- 

FBBENCB. 

In  an  action  by  depositors  against  the  al- 
Icfed  partner  of  an  absconding  private  banker, 
tlie  fact  that  the  banker's  wife  was  a  daughter 
of  the  defendant  would  not  jnsti^  the  jury  in 
inferring  that  it  must  have  been  suggested  to 
his  mind  that  the  people  of  the  town  were  de- 
positing money  in  bis  son-in-law's  bank  in  re- 
nance  upon  defendant's  individual  responsibil- 
ity. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  80.] 

11.  Pabtnebskip  «s>66  —  Bvidkncb  —  In- 

jnBBXKCB. 

The  defendant's  knowledge,  if  any,  of  the 
financial  soundness  of  such  banker,  would  not 
iusti^  the  jury  in  inferring  that  it  should  have 
been  suggested  to  his  mind  that  people  of  the 
town  were  depositing  mone^  in  such  bank  in 
reliance  on  the  defendant's  individual  res[)onsi- 
blllty. 

[Ed.  Note.— BV>r  other  cases,  see  Partnership, 
Cent  Dig.  f  80.] 

12.  Pabtnebship  «=»J56  —  BIvidbhcb  —  IwrEB- 

■NOB. 

The  fact  that  defendant  made  visits  to  liis 
■on-in-law's  bank  would  not  warrant  the  jury  in 
inferring  that  he  was  thereby  giving  ground  for 
the  belief  by  patrons  of  the  bank  in  general  that 
he  was  a  partner  or  owner  or  liable  for  the 
bank's  debts. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  i  80.] 

13.  Pabtnebship    9=>218(2)    —    Ostensible 
Pabtnebs— Actions— iNSTBUcnoNS. 

In  an  action  by  depositors  against  an  alleg- 
ed partner  of  an  absconding  private  banker, 
an  instruction,  stating  the  duty  of  reasonable 
care  and  diligence  of  the  depositors  in  general 
terms,  but  qualifying  it  in  substance  by  the 
statement  that  plaintiffs  might  be  charged  with 
negligence  if  it  should  be  diown  "that  drcum- 
■tances  were  brought  to  their  notice  such  as 
would  excite  inquiry  in  the  mind  of  any  pru- 
dent man  and  the  means  of  satisfying  such  in- 
quiry were  such  as  any  prudent  man  would 
have  used,"  but  failed  to  avail  themselves  of 
such  means  or  information,  then  they  could 
not  recover,  was  less  favorable  to  defendant 
than  he  was  entitled  to,  and  the  jury  should 
have  been  explicitly  told  that  if,  at  and  before 
the  time  the  depositors  put  their  money  in  the 
bank  on  the  alleged  belief  that  defendant  was  a 
partner  therein  and  on  faith  of  his  responsibility 
for  its  debts,  they  could  have  easily  and  con- 
reniently  have  ascertained  the  truth  from  the 
defendant  or  otherwise  and  failed  to  do  so,  then 
no  estoppel  arose  in  their  favor  and  they  could 
not  recover.  . 

[Eld.  Note.~For  other  cases,  see  Partnership, 
Cent  Dig.  (  426.] 

14.  Pabtnebship  «=956  —  Ostensible  Pabt- 
nBB»— PBOor. 

To  charge  defendant  as  ostensible  partner 
in  a  banking  business,  persons  crediting  the 
bank  on  such  supposition  must  show  afflrma- 
tively  that  they  exercised  the  care  and  caution 


of  reasonable  men  to  know  the  trotlt  In  regard 
to  the  alleged  partnership,  and  that  they  were 
in  some  manner  mialod  by  defendant's  acts  or 
fault 

[Ed.  Note.— For  other  cases,  see  Portnetahip, 
Cent  Dig.  S  80.] 

15.  PABTNEBSBfTP     9=»50— OSTENSIBLE     PABT- 

NEBS— Evidence— Admissibility. 
In  an  action  by  depositors  against  the  al- 
leged partner  of  an  absconding  private  i>anker, 
a  circular  issued  by  the  banker,  in  which  it  was 
stated  that  doCendant  was  one  of  the  ownws  of 
the  bank,  was  admissible  on  the  issue  of  osten- 
sible partnership  when  restricted  to  its  effect 
in  tending  to  show  that  the  depositors  r^ied 
upon  it  in  giving  credit  to  the  ban^ 

[Ed.  Note— For  other  cases,  see  Partnership, 
Cent  Dig.  {  7a] 

16.  Pabtnebship  «=360  —  Ostensible  Pabt- 

NBBS-^EVIDBNCB— OBNEBAL   KEPTJTATION. 

In  an  action  by  depositors  against  an  alleg- 
ed partner  of  an  absconding  private  banker, 
as  hearsay  evidence  is  wliolly  incompetent  to 
prove  an  essential  element  constituting  an  es- 
toppel, evidence  as  to  rumors  that  defendant 
was  one  of  the  owners  of  the  bank  and  that 
he  had  a  general  reputation  of  being  a  partner 
in  the  business  was  improperly  received,  al- 
though only  received  in  so  far  as  it  affected  the 
mind  and  act  of  the  witness,  without  first 
showing  that  the  circulation  of  the  story  of  an 
actual  or  ostensible  partnership  was  chargeable 
to  the  act  or  culpablo  negligence  of  the  defend- 
ant 

[Bid.  Note. — For  other  cases,  see  Partnership, 
Oent  Dig.  {  73.] 

17.  Pabtnebship   gml4  ■Ostensible   Pabt- 

NEBS— EVIDKNCE— BUBDEN    OF  PBOOr. 

In  an  action  by  depositors  against  the  al- 
leged partner  of  on  absconding  private  banker, 
to  bind  the  defendant  by  the  act  of  the  banker 
in  stating  in  a  printed  circular  the  defendant 
was  one  of  the  owners  of  the  bank,  the  burden 
was  on  plaintiffs  to  show  that  defendant  assent- 
ed to  or  ratified  such  act  of  holding  out,  or 
that  bo  by  negligence  so  gross  as  to  be  tanta- 
mount to  fraud  permitted  such  holding  out  to 
go  on  and  the  depositors  in  the  bank  to  be  de- 
ceived thereby. 
[Ed.  Note.— For  other  cases,  see  Partnership, 

Cent  Dig.  H  ei-aa] 

18.  Pabtnebship  e=oS8  —  Ostensible  Pabt- 
NEBS  —  Repudiation  of  Axxxqbd  Pabtneb- 
ship—Sufficiency. 

If  on  receiving  notice  of  the  misuse  of  his 
name  an  alleged  partner  at  once  puts  a  stop, 
to  it  his  responsibility  therefor  is  at  an  end,' 
unless  possibly  he  should  be  held  to  the  exercise 
of  reasonable  care  to  prevent  a  repetition  of  the 
misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Oent.  Dig.  {  K.J 

19.  Pabtnebship  ^s>21S(3)  —  Ostensible 
Pa8tnebs—Ac*ion8— Question  fob  Juby. 

In  an  action  against  defendant  as  an  osten- 
sible partner,  if  the  evidence  is  not  sufficient  to 
justify  a  jury  fairly  and  reasonably  in  finding 
a  verdict  for  the  plaintiff,  the  court  should  so 
direct  the  jury. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {f  49,  427.] 

20.  Pabtnebship  ^=344  —  Ostensible  Pabt- 
NEBS— Actions— Bdbdkn  of  Pboof. 

In  on  action  against  one  as  an  ostensible 
partner  in  a  private  banking  business,  the  bur- 
den of  proof  of  such  partnership  was  at  all 
times  upon  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  S§  61-63.] 
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il.  PABTNBBB'HIP     ^is>Zi8(?)     —  .  OSTERBliftUB 

PABTNEB8— Actions— QtJESTioN  foe  Juby. 
In  an  action  by  depositors  against  the  al- 
leged partner  of  an  absconding  private  banker, 
evidence  held  not  to  show  a  case  for  the  jury 
on  the  issue  of  ostensible  partnership. 

[Ed.  Note.— For  other  c^es,  see  Partnership, 
Cent.  Dig.  ii  49,  427.] 

Appeal  from  District  Court,  Story  County ; 
B.  M.  Wright,  Judge. 

The  opinion  states  the  nature  of  tbe  case. 
Reversed. 

Geo.  A.  Underwood  and  John  T.  Luke,  both 
of  Ames,  for  appellant  Dyer,  Jordan  &  Dyer 
and  Goodykoontjs  &  Mahmiey,  all  of  Boone, 
and  B.  B.  Welty,  of  Nevada,  Iowa,  for  appel- 
lees. 

WEAVER,  J.  In  the  year  1903,  one  Starr, 
who  was  conducting  a  small  private  banking 
business  at  the  village  of  Kelley,  In  Story 
county,  Iowa,  sold  tbe  same  to  E.  J.  Penfleld, 
who  ooutlAued  the  business  under  the  name 
of  tbe  "Bank  of  K^ley"  untU  the  year  1911, 
when  he  absconded,  leaving  the  bank  In  an 
insolvent  condition.  Thereafter  plaintiffs 
herein,  for  themselves  and  as  trustees  of  nu- 
merous depositors  In  the  bank,  brought  this 
action  at  law  alleging  that  the  defendant 
Henry  Banks  was  a  partner  with  Penfleld  in 
said  business  and  therefore  personally  liable 
for  the  payment  of  their  several  claims.  In 
another  count  of  the  petition,  plaintiffs  al- 
lege, In  substance,  that  the  appellant  Banks 
knowingly  allowed  Penfleld  to  hold  him  out 
to  the  \torld'as  a  partner  in  the  business  and 
did  not  deny  or  repudiate  such  representa- 
tions, thereby  inducing  plaintiffs  and  those 
whom  they  represent  to  become  depositors  in 
the  bank  relying  upon  appellant's  credit  and 
financial  responsibility,  and  that  by  reason  of 
such  conduct  he  has  estopped  himself  to 
deny  liability  in  this  action.  l%e  defendant 
denies  tbe  alleged  partnership,  and  denies 
that  he  Is  In  any  manner  chargeable  with  the 
debts  of  the  bank,  or  that  he  has  been  guilty 
of  any  conduct  which  estops  him  from  plead- 
ing and  relying  upon  such  defense  to  plain- 
tiffs' claim.  There  was  a  trial  to  a  jury  and 
verdict  returned  for  plaintiffs  aggregating 
$22,132.81.  liTom  the  Judgment  entered  on 
said  verdict  the  defendant  Henry  Banks  ap- 
peals. 

The  record  Is  very  voluminous,  rendering 
It  entirely  Impracticable  to.  set  forth  all  the 
matters  and  things  having  legitimate  bearing 
upon  the  merits  of  tbe  litigation,  and  in  dis- 
cussing the  facts  we  shall,  to  a  great  extent, 
speak  of  what  the  testimony  fairly  tends  to 
show,  without  attempting  to  quote  the  lan- 
guage of  witnesses  except  as  It  seems  neces- 
sary to  make  the  situation  clear.  It  will  be 
quite  Impossible  to  take  up  and  discuss  each 
separate  point  pressed  upon  our  attention  by 
counsel  in  argument,  and  we  shall  confine  our 
discussion  to  such  only  as  ai^ear  to  us  of 
controlling  Importance. 


I.  We  give  first  oonatderalion  to  tbe  ques- 
tion whether  there  is  any.evidence  to  support 
a  finding  that  defendant  was  in  fact  a  part- 
ner in  the  Bank  of  Kelley. 

[1]  A  cai-eful  search  of  the  record  falls  to 
reveal  even  a  scintilla  of  support  for  tbe 
claim  that  he  ever  at  any  time  sustained  such 
relation  to  Penfleld  or  to  the  bank.  On  the 
contrary,  the  negative  of  that  proposition 
seems  to  be  established  to  a  moral  certainty. 
Counsel  for  appellees  do  not  contend  lu  ar- 
gument that  an  actual  partnership  was  prov- 
en, but  rest  their  case  upon  the  theory  that 
the  evidence  Justifles  a  finding  of  what  they 
term  an  "ostensible  partnership,"  a  subject 
whidl  we  shall  consider  in  a  later  paragraph 
of  this  opinion.  Indeed,  they  say  the  ques- 
tion of  a  partnership  in  fact  Is  not  before  ua, 
because  the  trial  court  withdrew  that  Issue 
from  the  jury.  If  the  showing  made  in  tbe 
abstracts  could  be  said  to  bear  out  this  state- 
ment of  counsel,  further  discussion  at  this 
point  would  of  course  be  Idle ;  but  we  do  not 
so  read  the  record.  It  there  appears  that 
before  the  case  was  submitted  appellant's 
counsel  requested  an  instruction  withdraw- 
ing the  issue  of  actual  partnership  from  the 
/ury,  anu  such  request  wtts  denied.  It  Is 
true  that  the  refusal  was  acconq)anled  by  a 
statement  from  the  court  that  such  direction 
was  "substantially  glv^i  in  the  court's  in- 
structions"; but  a  careful  reading  at  tbe 
charge  given  the  Jury  does  not  disclose  an 
instruction  of  that  character,  or  one  which 
the  jury  would  necessarily  understand  as  Its 
equivalent.  In  informing  tbe  Jury  concern- 
ing the  issues  submitted  to  them,  the  court 
stated  the  plaintiffs'  allegations  of  both  an 
actual  partnership  and  so-called  ostensible 
partnership,  or  partnership  by  estt^pel,  and 
that  aroellant  had  taken  issue  thereon  by 
denial.  In  another  Instruction,  both  actual 
partnership  and  ostensible  partnership  were 
defined  to  the  Jury;  but  neither  here  nor 
elsewhere  were  the  Jury  told  that  tbe  evi- 
dence would  not  JustUy  a  finding  of  an  actu- 
al partnership  between  appellant  and  Pen- 
fleld. It  is  to  be  admitted  that  the  charge  of 
actual  partnership  was  not  otherwise  spe- 
cially featured  or  emphasized  in  the  Instrnc- 
tioas,  and  the  several  paragraphs  thereof 
were  largely  devoted  to  more  or  leas  minute 
directions  as  to  the  law  governing  "oetenslWe 
partnerships"  or  partnerships  by  estoppel — 
froih  all  which  a  Jury  of  lawyers  might  rea- 
sonably have  inferred  that  In  the  mind  of  the 
court  the  plaintiffs'  claim  on  the  latter  ground 
presented  the  dominant  issue  in  the  case.  But 
we  regard  it  quite  clear  that  a  Jucy  of  laymen 
might  well  understand  that  they  were  at  liber- 
ty to  consider  and  pass  upon  both'  issues.  It  Is 
therefore  our  (pinion  that  the  defendant's  re- 
quest for  the  distinct  withdrawal  from  the 
jury  of  the  issue  of  actual  partnership  should 
have  been  sustained. 

II.  Claims  of  depositors  npon  nearly  70 
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differant  counts  were  submitted  to  the  Jury, 
on  all  of  whidi  there  were  verdicts  against 
the  appellant.  In  order  to  comprehend  the 
force  and  effect  of  the  trial  court's  rulings 
and  Instructions,  It  will  be  necessary  to  refer 
at  smne  length,  but  briefly  as  practicable,  to 
portions  of  the  testimony  Introduced.  It  was 
shown  that  In  August  or  September,  1907,  a 
small  circular  or  booklet  was  Issued  from  the 
Bank  of  Kelley  of  which  document  the  fol- 
lowing was  a  copy: 

"Tbo  Bank  of  Kelley,  Kelley,  Iowa;  EJstab- 
hshed  in  1901:  Capital  $10,000.00;  Individual 
responsibility  $75,000.00;  E.  J.  Penfield,  Presi- 
dent: C.  L.  Siverly,  Catshier.  Henry  Banks.  F. 
W.  Penfield.    [Above  is  front  page.] 

"(Seccmd  page]  We  invite  your  attention  to 
the  first  sheot  of  this  announcement  showing 
an  individual  responsibility  of  $75,000  and  giv- 
ing the  names  oi  the  owners  and  managers  of 
this  bank. 

"We  are  proud  ot  this  showing  and  desire  to 
thank  our  many  patrons  for  their  loyalty  in  the 
past  and  hope  we  may  be  of  still  more  service 
to  yon  in  the  future. 

"The  policy  of  the  bank  will  continue  the 
same,  paying  4  per  cent,  interest  on  time  de- 
posits, clerking  sales  and  discounting  notes  at 
current  rates. 

"Again  thanking  you,  we  are, 
"Yours  for  business,  The  Bank  ot  Kelley." 

Some  of  these  booklets  were  distributed 
on  the  counters  of  the  business  houses  of 
Kelley,  others  Inclosed  In  passbooks  of  de- 
poettors,  and  atlU  others  passed  out  by 
Penfleld  to  his  customers.  Abont  the  same 
time.  If  not  before,  a  sign  in  large  letters, 
reading,  "Bank  of  Kelley.  Individual  Re- 
sponsibility $75,000,"  was  placed  upon  the 
front  window  of  the  bank  building;  hut  no 
names  were  attached  thereto.  P.  W.  Pen- 
fleld, whose  name  appears  In  the  printed  ad- 
vertisement, was  the  father  of  B.  J.  Penfleld, 
and  the  appellant,  whose  name  appears  In 
the  same  connection,  was  the  father  of  B. 
3.  Penfleld's  wife.  Appellant  was  a  farmer 
living  6%  miles  from  Kelley  and  4^  miles 
from  the  city  of  Ames,  which  was  his  prin- 
cipal market  town  and  the  place  where  be 
did  such  banking  business  as  he  bad  occa- 
sion to  transact  Kelley  was  a  small  vil- 
lage of  comparatively  few  business  places, 
and  appellant's  visits  there  were  compara- 
tively infrequent — going  there  occasionally 
to  attend  public  sales  end  at  times  to  call 
upon  bis  daughter.  When  in  the  bank  be 
was  at  times  seen  behind  the  counter,  as 
was  the  custom  of  many  other  callers-  and 
visitors.  No  one  ever  knew  him  to  transact 
business  for  or  with  the  bank  or  saw  him 
assume  any  authority  tber^n.  The  nearest 
approach  to  any  such  testimmiy  Is  the  state- 
ment of  one  witness  who  says  he  once  saw 
him  looking  into  a  book  behind  the  counter, 
but  be  does  not  know  or  pretend  to  say 
what  was  the  nature  or  character  of  the 
book  to  which  be  refers.  Appellant  testifies, 
and  there  Is  no  evidence  whatever  to  con- 
tradict him,  that  he  never  Invested  a  dollar 
In  the  bank  or  In  the  business  and  never 
consented  to  or  authorized  the  use  of  his 
name  by  Penfleld  In  connection  with  the 


business ;  that  he  never  loaned  any  mon«y 
or  credit  to  Penfleld  or  to  the  bank,  was 
never  a  borrower  there,  and  never  made  i^ 
deposit  therein.  In  these  matters  he  is  fully 
corroborated  by  the  several  cashiers  and 
clerks  serving  the  bank  during  the  period 
under  consideration.  Very  soon  after  the 
booklet  was  issued,  a  nephew  of  the  appel- 
lant told  him  he  bad  seen  or  heard  of  It,  and 
OQ  the  following  day  appellant  went  to  Kel- 
ley and  went  to  the  bank  for  the  purpose 
of  ascertaining  the  meaning  of  such  use  of 
his  name.  Penfield  was  out  of  town,  but 
Siverly,  the  cashier,  was  present,  and  to 
blm  appellant  broached  the  subject  and  pro- 
tested against  the  unauthorized  use  of  his 
name.  The  cashier  promised  that  he 
would  report  the  matter  to  Penfleld  on  his 
return  and  have  him  rectify  It  Later  on 
the  same  day,  appellant  saw  F.  W.  Penfleld* 
whose  name  had  been  coupled  with  his  own 
on  the  printed  document,  and  was  informed 
by  him  that  he  had  consulted  a  lawyer  on 
the  subject  and  that  appellant  "need  not 
bother  abont  it;  It  Is  all  right."  This  visit 
to  Kelley  was  on  Friday,  and  on  Sunday  fol- 
lowing E.  J.  Penfleld  came  to  the  fa|pi,  and, 
being  called  to  account  by  appellant  for  the 
unauthorized  use  of  bis  name,  he  apologized, 
saying  be  did  It  because  he  thought  It  would 
make  the  bank  look  better,  and  promised 
that  there  would  be  no  more  of  It,  and  that 
he  would  "straighten  It  right  up." 

Ai^wllant  never  saw  the  paper  itself  until 
after  this  suit  was  begun,  and  bis,  only 
knowledge  of  its  contents  was  sudi  as  he  ob- 
tained from  bis  nephew's  report  to  him  that 
his  name  was  used  therein  as  having  some 
connection  with  the  bank.  The  evidence 
strongly  tends  to  show  that  Us  protest  to 
Penfleld  and  the  cashier  had  the  effect  to 
put  an  end  to  the  Issuance  and  circulation 
of  the  objectionable  circular,  and  that  from 
that  time  until  the  collapse  of  the  bank,  3V6 
years  later,  it  was  not  renewed  or  continued. 
All  the  depositors  who  claim  to  have  seen 
and  been  Influenced  by  the  printed  circular 
locate  the  time  as  being  in  the  summer  or 
fall  of  1907.  At  least  14  of  the :  depositors 
who  were  permitted  to  recover  testify  that 
they  never  saw  the  circular,  but  most  of 
them  say  they  heard  about  It  A  large  ma- 
jority of  the  depositors  had  been  such  from 
a  time  anterior  to  the  issuance  of  the  book- 
let and  continued  in  that  relation  until  the 
bank  closed;  but,  in  avoidance  of  the  natu- 
ral effect  of  this  admitted  fact,  they  swear 
they  would  have  withdrawn  their  business 
from  the  bank  had  they  not  believed  appel- 
lant to  be  responsible  for  the  bank's  debts. 
Others  became  depositors  long  after  the  Issu- 
ance of  the  booklet  They  never  saw  the 
paper  and  knew  nothing  of  It  except  as  a 
matter  of  hearsay  from  others.  There  was 
no  newspaper  published  In  Kelley,  and,  so 
far  as  shown,  appellant  did  not  know  what 
persons  were  depositors  or  customers  of  the 
bank,  and  thou^  he  was  known,  either  per 
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Bonally  or  by  reputation,  to  all  of  them,  no 
one  of  them  at  any  time  applied  to  him  for 
Information  as  to  his  business  relations  with 
the  bank  or  Penfleld,  or  notified  Mm  that 
anybody  was  patronizing  the  bank  on  the 
credit  of  his  supposed  Interest  therein.  Nor 
Is  It  shown  that  any  of  these  depositors  ever 
knew  or  heard  that  Information  of  Penfleld's 
unauthorized  act  had  been  reported  to  ap- 
pellant by  his  nephew  or  any  other  person. 

It  is  the  claim  of  plaintiffs,  Uowerer,  that 
when  knowledge  came  to  appellant  of  the 
issuance  of  the  booklet  It  was  his  duty  to 
make  all  reasonable  effort  to  publicly  re- 
pudiate the  act  of  Penfleld  in  so  publishing 
his  name,  and  to  bring  such  denial  on  his 
part  to  the  attention  of  those  who  might  be 
misled  by  such  advertising  into  giving  the 
bank  credit  to  which  it  was  not  entitled,  and 
that  the  question  whether  the  appellant  did 
his  duty  in  this  respect  was  for  the  Jury. 
It  Is  further  contended  that  the  evidence 
was  sufficient  to  sustain  a  finding  against  ap- 
pellant in  this  respect,  and  that,  as  against 
all  persons  making  deposits  in  the  bank  or 
continuing  their  deposits  therein  on  the 
faith  (^belief  tluit  he  was  an  owner  or  part- 
ner in  the  bank,  be  la  estopped  to  deny  that 
he  did  sustain  such  relation.  This  theory 
of  the  law  and  of  the  record  was  adopted 
by  the  trial  court. 

As  having  a  proper  bearing  upon  such  al- 
leged estoppel,  the  court  allowed  plaintiff  to 
introduce  certain  evidence  which,  at  the  risk 
of  unduly  extending  this  opinion,  we  think 
it  necessary  to  set  out  in  the  language  of  the 
witnesses.  In  explanation  of  what  follows, 
we  may  say  that  Exhibit  B  referred  to  Is  a 
copy  of  the  booklet  In  question;  also,  that 
this  testimony  was  given  in  April,  1914. 

B.  N.  Ryerson,  Who  was  permitted  to  recov- 
er from  defendant  the  sum  of  $1,010,  was  ex- 
amined in  his  own  behalf,  and  the  following 
is  an  excerpt  from  the  abstract  of  his  tes- 
timony. After  having  told  of  depositing 
money  in  the  bank  as  shown  by  three  certif- 
icates dated  in  February,  1911,  a  few  days 
only  before  the  bank  closed,  the  examination 
proceeded: 

"Q.  Now,  I  will  show  you  a  paper  marked  by 
the  reporter  as  'Exhibit  B,'  and  ask  you  wheth- 
er or  not  you  ever  saw  that  paper  or  one  identi- 
cal with  it  (Objected  to  by  all  defendants  as 
being  incompetent,  irrelevant,  immaterial,  and 
calling  for  the  conclusion  and  opinion  of  the 
witness.  Objection  overruled,  and  defendants 
except.)  A.  I  don't  think  I  did.  Q.  You  may 
state,  Mr.  Ryerson,  whether  or  not  you  heard 
of  a  statement  issued  by  the  Bank  of  Kelley 
in  the  fall  of  1007  concemiUK  its  responsibility? 
^Objected  to  by  all  defendants  as  incompetent, 
irrelevant  and  immaterial,  leading  and  sugges- 
tive.) The  Court:  The  objection  will  be  over- 
ruled, and  the  witness  will  be  permitted  to  an- 
swer the  question,  but  for  the  purpose  only  of 
■bowing,  if  it  does  show,  why  he  acted  as  he 
did  abt  himself,  without— I  thmk  probably  that 
covers  the  reasons.  (Defendants  except.)  A. 
Tes,  sir.  (The  objection  is  added  that  it  is 
hearsay.)  The  Court:  Well,  that  objection  does 
not  go  to  the  fact  that  it  might  affect  his  mind, 
and  that  is  the  only  purpose  for  which  it  is 
admitted  at  the  present  time.     (Overruled,  and  I 


defendants  except.)    Q.  Have  yon  answered,  Mr. 

?     A.  Well,   I   will  answer   that.     The 

Court:  What  is  the  answer?  A.  I  had  the  idea 
then,  when  I  put  that  money  in  there,  that  the 
bank  was  good,  and  I  heard  the  circular  was  out, 
and  that  it  was  marked  on  the  window  $76,000 
someway.  That  is  why  I  put  that  money  in  at 
that  time.  I  thought  it  was  ^ood.  (Defendants 
move  to  strike  the  answer  as  incompetent,  imma- 
terial, irrelevnnt,  stating  a  conclusion  of  the  wit- 
ness.) The  Court:  It  is  admitted,  but  only  for 
the  purposo  of  showing  bis  condusion  and  opin- 
ion, and  for  no  other  purpose.  (Defendants  ex- . 
cept.)  Q.  Now,  let  me  &A  you  what  made  you 
think  the  bank  wag  responsible?  (Same  objection 
as  last  made.)  The  Court:  The  same  ruling,  but 
it  will  be  received  only  for  the  same  purpose. 
(Defendants  except.)  A.  On  account  of  the 
$75,000  that  was  out,  and  I  saw  it  with  my 
own  eyes  marked  on  the  window,  and  that  is 
my  reason.  Q.  Now,  what  do  you  mean  by 
saying  on  account  of  tho  $75,000  that  was  out? 
A.  The  circular.  (Objected  to  by  defendants  as 
incompetent,  immaterial,  and  irrelevant,  and 
calling  for  a  conclusion  of  the  witness,  and 
cross-examining  his  own  witness.)  The  Court: 
The  objection  will  be  overruled,  but  it  will  bo 
received  only  in  so  far  as  it  affected  the  mind 
and  act  of  this  witness.  (Defendants  except. 
The  defendants  make  tho  further  objection  that 
that  question  has  been  answered  by  the  witness. 
He  stated  that  it  was  $75^000  marked  on  the 
window  as  their  responsiblhty.  Objection  over- 
ruled, and  defendants  except  Question  read.) 
A.  Well,  the  droular  gave  me  the  idea.  (De- 
fendants move  to  strike  the  answer  of  this  wit- 
ness for  the  reason  that  it  is  incompetent,  ir- 
relevant, and  immaterial,  in  view  of  thrf  fact 
that  the  witness  stated  that  he  never  saw  the 
circular.)  A.  I  heard  of  it  (Objection,  and 
motion  overruled,  and  defendants  except.)  Q. 
Now,  you  say  on  account  of  the  circular  issued 
by  the  bank  that  gave  you  the  idea  that  thw* 
was  $75,000  back  of  it?  (Objected  to  aa  in- 
competent, irrelevant,  and  immaterial.)  The 
Court:  The  objection  will  be  overruled,  but  the 
testimony  will  be  received  only  so  far  as  it  af- 
fected the  mind  and  conduct  of  this  witness. 
(Defendants  except  Question  read.)  A.  Well, 
I  heard  that  it  was  out  And  I  saw  it  maiked 
on  the  windows.  The  circular,  I  beard  of  that. 
Q.  What  were  you  told  that  that  circular  stated 
as  to  who  were  the  owners  of  the  bank?  (De- 
fendants object  on  the  ground  that  it  is  imma- 
terial, irrelevant,  and  incompetent,  and  that  the 
circular  is  the  best  evidence.)  The  Court: 
Overruled,  but  the  evidence  will  be  received  only 
in  so  far  as  it  affected  the  mind  and  conduct  of 
this  witness.  (Defendants  except)  A.  Well,  I 
was  told  that  it  was  Penfield  and  old  man  Pen- 
field  and  Banks  end  Siverly.  Q.  Now,  Mr. 
Ryerson,  about  when  did  you  hear  this  CMicem- 
ing  this  circular?  (Objected  to  by  defendants 
as  incompetent,  immatenal,  and  irrelevant.  Ob- 
jection overruled,  and  defendants  except)  A. 
Well,  that  is  pretty  hard  for  me  to  know  the 
date  when  I  heard  it  Somewhere  around  in— 
oh,  about  two  years  ago,  I  think,  I  can't  Jnat 
—  Q.  Tou  may  state  whether  or  not  you  be- 
lieved that  those  statements  that  those  parties 
were  the  owners  of  the  bank  were  truo?  (Ob- 
jection by  defendants  that  it  is  immaterial,  ir- 
relevant, and  incompetent,  in  view  of  former 
answer  of  this  witness.  Objection  overruled, 
and  defendants  except  Questicm  read.)  A. 
Well,  I  believed  they  were.  Q.  Now,  yon  say 
you  believed  they  wore?  A.  les,  at  the  time. 
Q.  Tou  may  state  whether  or  not  you  believed 
that  when  you  first  heard  it?  (Objected  to  aa 
incompetent,  irrelevant,  and  immaterial,  and  as 
an  attempt  to  cross-examine  his  own  witness. 
Objection  overruled,  and  defendants  except)  Q. 
You  don't  understand  it?  A.  No.  Q.  I  want 
to  know  whether  or  not  you  believed  those  state- 
ments that  you  heard,  that  that  circular  was 
out,  stating  that  these  parties  were  the  ownen 
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of  this  Imnk,  were  true?  (Objected  to  as  in- 
competent, irrelevant,  and  immaterial.)  Court: 
Overruled.  It  will  be  received  only  in  so  far 
as  it  bears  on  the  mind  and  purpose  of  this  wit- 
cess.  (Defendants  except.)  Q.  Now,  Mr.  Ryer- 
«on,  I  will  ask  you  to  state  whether  or  not  you 
would  have  deposited  your  money  in  this  Bank 
of  Kelley,  if  you  had  not  believed  that  these 
parties  tnat  you  have  named  were  the  owners 
of  that  bank  and  responsible  for  its  debts? 
(Same  objection  as  last  made;  eallihg  for  a  con- 
clusion of  the  witness  and  a  matter  too  remote. 
Objection  overruled,  and  defendants  except)  A, 
No,  sir.  No,  sir;  I  would  not,  Q.  When  was 
it  you  first  heard  of  this  circular?  (Same  objec- 
tion as  last  made.  Same  ruling.  Elxception.) 
A.  Well,  I  didn't  take  any  particular  attention 
when—  Q.  I  know ;  but  about  whon,  if  you 
could  give  some  idea  of  when  it  was  with  refer- 
ence to  the  time  when  you  left  here?  (Same 
objections  and  same  mline.  Some  eiccption.) 
A.  You  ask  me  when  I  left  here?  About  three 
years  ago.  Q.  Well,  when  was  it  before  that 
that  you  heard  of  this  circular;  alwut  when? 
A.  About  two  years. 

"Cross-examination;  I  beard  of  this  circular 
flomcrwhere  around  about  the  time  it  came  out. 
It  is  somewhere  in  the  neighborhood  of  two 
Tears  since  I  first  heard  of  the  circular.  I  be- 
lieved the  circular  to  be  true.  I  depended  on 
it,  and  all  that.  I  wouldn't  have  put  my  money 
in  tho  bank  but  for  that.  Q.  And  that  you  first 
heard  of  this  circular  about  two  years  ago?  Mr. 
Mahoney:  Now,  I  object  to  that,  because  the 
witness  didn't  state  that  he  heard  of  the  circu- 
lar two  years  ago.  A.  No,  I—  The  Court: 
Well,  I  will  have  to  sustain  the  objection  in  ac- 
cordance with  the  fact.  (Defendants  except)  I 
didn't  read  the  circular.  I  just  heard  it.  I 
hMrd  quite  a  few  talk  about  it  Q.  Whom  did 
you  talk  with?  A.  1  didn't  pay  so  nnich  at- 
tention to  it,  but  I  heard  it.  What  I  heard  and 
what  other  people  said  was  enough  to  influence 
my  mind  and  impel  me  to  let  my  money  remain 
in  the  bank.  I  don't  remember  a  sinple  person 
that  told  me  about  these  facts.  I  paid  no  par- 
ticular attention  from  the  time  I  heard  it,  and 
it  was  all  around,  and  I  just  thought  it  was 
all  right.  I  coiildn't  help  it  though.  I  saw 
the  $75,000  in  the  window,  on  tho  glass,  nice, 
big,  gold—  I  didn't  pay  much  attention  to 
names  there  on  the  window.  Just  paid  atten- 
tion to  $75,000  was  the  capital  of  it.  Q.  Then 
you  say,  when  you  saw  that  statement  in  the 
window,  that  there  was  $75,000  behind  it,  that 
that  influenced  and  controlled  your  mind,  and 
you  loft  your  money  remain  there?  A.  Tes, 
sir.  Q.  And  afterwards  you  bad  a  talk,  you  say, 
with  a  number  of  people,  and  that  influenced 
you?  A.  Well,  I  didn't  really  have  a  talk  with 
them,  but  I  heard  it.  I  was  doing  business  there 
and—  I  was  pretty  often  in  Kelley.  I  did 
not  bavo  a  teleimone.  I  didn't  know  Mr.  Banks. 
I  knew  Mr.  Siverly.  Q.  Did  you  approach  Mr, 
Siverly,  and  ask  him  during  all  this  time,  when 
you  say  you  heard  this  rumor,  about  the  truth 
of  this  circular?  A.  No,  I  didn't  ask  him  any— 
Q.  Did  you  ever  seek  out  Mr.  Banks  and  try 
to  ascertain  the  truth  of  him  in  regard  to  this 
so-called  circular?  A.  No,  I  didn't.  (Exhibits 
Nos.  2,  3,  and  4  offered  in  evidence  by  plaintiffs. 
Objection  by  defendants  that  they  are  irrelevant, 
incompetent,  and  immaterial.  Objection  over- 
ruled, and  defendants  except)" 

William  Swanson,  another  depositor  who 
was  found  entitled  to  recover  an  aggregate  of 
$8,897.09  upon  certificates  Issued  by  the  Bank 
of  Kelley  in  tlie  year  1910,  testified  as  fal- 
lows: 

"I  have  seen  that  paper,  Exhibit  B.  I  got  it 
in  Kelley,  <Hie  that  is  home.  I  got  it  in  a  let- 
ter, and  tho  children  read  it  to  me,  and  that  is 
all  1  paid  attention  to  it  Q.  Do  you  know  what 
was  in,  the  ciicular  that  your  children  read  to 


you?  A.  Well,  I  know  It  says  $75,000  bond. 
Q.  Was  there  anything  else  in  that  circular  that 
you  remember?  A.  No,  I  can't  think  of  it.  Q. 
At  the  time  this  circular  was  received  at  yonr 
house,  had  you  heanl  of  Henry  Banks?  (Ob- 
jected to  as  leading  and  suggestive;  he  has  al- 
ready stated  he  didn't  know  him.  Overruled, 
and  defendants  except)  A.  Well,  people  talked 
that  he  was  giving  bonds.  Q.  People  talked? 
A.  Talked  that  Henry  Banks  was  giving  bonds 
for  $75,000.  Q.  Tou  heard  some  talk  at  that 
time  about  Henry  Banks,  did  you?  A.  Yes. 
Q.  What  did  yon  hear?  A.  Like  I  hear  them 
talk  he  was  the  braids  for  the  bank  for  so  much. 
I  didn't  hear  how  much  he  was  worth,  because 
I  didn't  know  him,  and  I  heard  people  said  he 
had  a  whole  lot  of  land,  and  was  well  off,  and 
so  on.  That  is  all  I  know.  Q.  Did  you  ever 
talk  to  any  other  person  about  tliis  circular,  ex- 
cept your  children?  A.  No,  I  didn't  talk  much. 
No,  I  didn't  ask  much  questions.  I  don't  under- 
stand it  Q.  After  this  circular  was  sent  to 
your  home,  did  you  believe  that  the  statements 
in  it  were  true?  (This  is  objected  to  as  incompe- 
tent irrelevant,  and  immatorial,  and  for  the 
further  reason  that  the  witness  has  already 
stated  that  he  does  not  remember  anything  that 
was  in  the  circular  with  the  exception  of  the 
statement  of  $75,000.  Overruled,  and  defend- 
ants except.)  A.  Yes,  I  believe  so.  Q.  Now,  at 
that  time,  who  did  you  think  owned  the  bank? 
A.  I  thought  Penfield.  I  thought  Penfield  own- 
ed the  bank.  Q.  Did  you  think  any  other  per- 
sons were  interested  m  the  bank?  A.  Oh,  I 
didn't  know  that  I  denosited  some  money  in 
the  Bank  of  Kelley.  I  had  money  there  when 
it  failed.  I  don't  remember  how  much,  around 
$4,000.  It  was  on  certificate.  Exhibits  21,  22, 
and  2S  are  the  certificates  I  received  from  the 
bank.  I  had  some  money  there  all  of  the  time. 
Q.  Now,  Mr.  Swanson,  when  you  put  this  money 
in  the  bank,  who  did  you  think  was  responsible 
for  the  debts  of  that  bank?  (Objected  to  as  in- 
competent, irrelevant,  and  Immaterial,  and  a 
repetition,  the  witness  having  already  stated 
that  he  thought  E.  J.  Penfield  was  the  owner 
of  the  bank,  and  further  than  that  he  didn't 
know.  Objection  overruled,  and  defendants  ex- 
cept.) A.  Penfield  and — oh,  I  can't  think  of  the 
name — Bank.s.  (Plaintiffs  offer  in  evidence  Ex- 
hibit 21.  which  IS  a  certificate  of  deposit  issued 
to  William  Swanson  by  the  Bank  of  Kelley, 
March  19,  1910,  for  $3,367.  Exhibit  22,  a  cer- 
tificate of  deposit  to  same  party  from  same  bank, 
dated  July  22.  1910,  for  $100.  Exhibit  23,  a 
certificate  of  deposit  to  same  party  from  same 
bank  dated  December  21,  191(>,  for  $697.  Ob- 
jected to  as  incompetent  irrelevant  and  imma- 
terial.   Overruled,  and  defendants  except)" 

The  testimony  of  these  witnesses  Is  quite 
typical  of  that  of  the  depositors  generally, 
and  tlie  rulings  made  thereon  reveal  the 
tlieory  of  the  trial  conrt  in  its  admission. 
Other  depositors  testifying  in  the  case  were 
asked  as  follows,  "Now,  at  the  time  you 
made  these  TariooB  deposits,  who  did  you 
think  were  the  owners  of  the  bank?"  and, 
over  appellant's  objections,  answered,  "E.  J. 
Penfield,  P.  W.  Penfield  and  Henry  Banks." 
Again:  "What  was  the  general  opinion  among 
the  people  as  to  the  financial  responsibility  of 
the  men  named  in  that  circular?"  "What  was 
the  general  opinion  among  the  people  that  you 
talked  to  as  to  its  financial  standing?"  And 
in  each  Instance  the  witness  was  allowed  to 
give  his  understanding  that  appellant  was 
an  owner  or  partner  in  the  l>ank.  One  wit- 
ness, Mr.  Sorenson,  was  examined  as  follows: 

"Q.  And  what  was  your  understanding  in  re- 
lation  to   his   (Banks)   financial   responsibility. 
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say  along  in  Ae  year  1907?  (Objected  to  as  im- 
material, irrelevant,  and  Incompetent.  Over- 
ruled, and  defendants  except.)  A.  Well,  at  that 
time  I  don't  know  anything  about  it.  I  heard 
about  his  financial  responsibility,  I  should  judge, 
about  1909  or  1910.  This  was  before  I  depos- 
ited any  money  there.  I  never  saw  one  of  those 
circulars  that  was  issued  by  the  Bank  of  Kelley. 
Q.  Now,  Mr.  Sorenson,  did  you  ever  hear  it 
stated  by  any  person  in  the  town  of  Kelley  or 
vicinity  as  to  who  were  the  owners  of  the  Bank 
of  Kelley,  and  who  were  responsible  for  its 
debts?  (Objected  to  as  immaterial,  irrelevant, 
incompetent,  and  leading  and  suggestive  to  the 
witness.)  Court:  It  is  unless  it  was  prior  to 
the  time  the  money  was  deposited.  Mr.  Ma- 
honey:  Well,  I  mean  prior  to  the  time  this 
money  was  deposited.  (Objection  overruled,  and 
defendants  except)  A.  Well,  Mr.  Banks  and 
Mr.  Penfield ;  both  of  the  Penfields,  I  mean— 
Q.  Now,  about  when  did  you  hear  that?  A. 
Well,  about  1909.  Q.  And  where  did  you  hear 
it?  A.  Oh,  just  people  talking  around,  most 
anywhere.  All  around  Kelley  and  through  the 
country,  I  might  say.  Q.  Did  you  believe  these 
statements  that  were  made  to  you  that  these 
parties  you  have  named  were  the  owners  of  that 
bank  and  responsible  for  its  debts?  (Same  ob- 
jection as  last  made.  Same  ruling  and  excep- 
tion.)   A.  I  did." 

0.  A.  Petecaon  testified: 

"I  didn't  live  in  Kelley  in  1907.  I  saw  a  <Ar- 
cular  like  Bxhiblt  B  about  the  time  the  bank 
broke  up.  This  was  the  first  time.  I  heard  of 
the  circular  before  the  bank  broke  up.  My 
brother  told  me  about  a  year  before.  I  moved 
to  Kelley  in  the  spring  of  1910.  I  heard  of  this 
circular  in  the  summer  time  of  1910.  I  did  not 
make  any  inquiries  with  reference  to  who  were 
the  owners  or  the  Bank  cd  Kelley  in  the  fore- 
part of  the  year  of  1910.  I  heard  who  were 
purported  to  be  the  owners.  I  got  my  informa- 
tion in  the  vicinity  of  Kelley.  Q.  Now,  I  wish 
you  would  state  what  you  learned  or  heard  with 
reference  to  who  the  owners  of  the  Bank  of 
Kelley  were  at  that  time?  (Objected  to  for  the 
reason  it  is  incompetent,  hearsay;  the  witness 
not  being  competent  to  answer  the  question. 
Objection  overruled,  and  defendants  except.)  A. 
I  understood  that  the  two  Penfields  and  Mr. 
Banks  were  the  owners  of  that  bank.  (Move 
to  strike  the  answer  as  incompetent,  irrelevant, 
immaterial,  and  hearsay.  Overruled,  and  de- 
fendants except.)" 

1.  N.  Ball  testlflea: 

"I  was  a  depositor  in  the  Bank  of  Kelley,  in 
1911,  I  believe.  I  never  saw  a  circular  issued 
by  the  Bank  of  Kelley  some  time  in  1907.  Q. 
Did  you  ever  hear  about  the  circular  being  is- 
sued? A.  Well,  I  heard  something  about  it, 
yes.  That  is  when  I  came  back  from  down 
there.  I  wasn't  living  here  at  the  time,  but  aft- 
er I  came  back.  I  returned  from  the  southern 
part  of  the  state  in  1900,  I  think,  the  first  of 
March  of  that  year.  I  heard  something  about 
this  circular  about  the  time  I  returned.  They 
said  it  wasn't  safe  at  one  time,  but  now  it  was 
all  safe,  before  I  deposited  my  money  there. 
Q.  Were  there  any  names  mentioned  in  regard 
to  the  ownership  of  the  bank?  (Objected  to  as 
leading  and  suggestive.  Overruled,  and  defend- 
ants except.)  Why,  they  told  me  these  men  was 
interested  in  it;  yes,  sir.  It  was  Ellis  Penfield, 
his  father,  Henry  Banks,  and  Siverly.  I  had 
known  Henry  Banks  quite  a  number  of  years. 
He  was  east  of  Ames  here.  I  knew  he  was 
pretty  well  fixed  and  had  property.  After  I 
came  back,  I  did  not  deposit  any  money  in 
the  Bank  of  Kelley  till  fall  of  1911  (must  be 
1910).  Q.  When  you  deposited  your  money  in 
this  bank,  who  did  you  think  were  the  owners 
of  the  bank?  (Objected  to  as  incompetent,  im- 
material, and  irrelevant.  Overruled,  and  de- 
fendants except)  A.  The  men  I  nave  just 
■poken  of." 


Lars  Fjare,  having  testified  on  examina- 
tion in  chief  tbat  he  made  a  deposit  In  the 
Bank  of  Kelley  In  1908,  and  that  he  then 
thought  or  had  heard  that  the  Penfields  and 
appellant  were  responsible  for  the  debts  of 
the  bank,  said  on  cross-examlDatlon: 

"I  never  saw  this  circular  myself.  I  heard 
about  it  the  spring  of  1908.  The  first  banking 
business  I  ever  did  in  this  country  was  in  the 
Bank  of  Kelley.  I  had  a  little  money  before 
this  time,  but  I  did  not  put  it  in  the  bank.  I 
heard  that  E.  J.  Penfield,  and  his  father  and  a 
man  living  southeast  of  Ames,  by  the  name  of 
Henry  Banks,  a  rich  farmer,  was  the  owners  of 
the  bank.  That  is  what  I  heard  the  circular 
stated.  I  don't  remember  who  told  me  about 
it  in  the  first  place.  I  can  remember  one  per- 
son, I  beUeve  it  was  William  Peterson.  I 
didn't  think  about  him  a  minute  ago.  I  don't 
know  how  William  Peterson  got  hia  knowledge; 
I  suppose  he  read  one  of  those  circulars,  but 
I  don  t  know  whether  he  did  or  not,  I  didn't 
talk  with  any  one  else  about  it  I  heard  others 
talk  among  tnemselves.  Q.  Well,  tell  us  all  you 
remember?  A.  The  talk  was  all  in  Kelley,  dif- 
ferent kinds." 

All  of  the  witnesses  mentioned  above  re- 
covered judgment  for  the  amount  of  theli 
several  deposits. 

In  snhmlttlng  the  case,  the  conrt  gave, 
among  others,  the  following  Instractlona  to 
the  jury  (the  Italics  being  ours): 

"V.  Evidence  as  to  the  general  reputation  of 
the  existence  of  a  partnership,  while  admissible 
as  it  may  tend  to  prove  a  belief  on  the  part  of 
the  depositor  that  there  was  a  partnership  and 
his  reliance  on  the  existence  of  the  same,  will 
not  prove  that  there  was  an  actual  partnership, 
and  It  cannot  be  considered  by  you  for  such  pur- 
pose, as  no  one  dan  be  made  a  partner  against 
his  consent  on  the  mere  declarauons  of  another 
that  such  one  is  connected  with  him  in  part- 
nership against  one  having  no  knowledge  of  such 
declarations  and  not  consenting  to  the  same. 
One  may,  however,  become  liable  as  an  osten- 
sible partner  if  the  general  reputation  that  he 
is  a  partner  has  been  so  persistent  and  so  long 
continued  as  to  raise  the  presumption  that  he 
is  in  fact  a  partner  and  he  has  knowledge  of 
such  general  reputation,  or  an  ordinarily  care- 
ful and  prudent  man  ihould  have  knowledge  of 
such  general  reputation,  but  makes  no  attempt 
to  contradict  or  deny  the  fact  of  partnership, 
and  others  are  by  such  general  reputation  led  to 
believe  that  he  is  a  partner,  and  acting  on  such 
belief,  and  by  reason  thereof,  are  induced  to 
extend  credit  and  are  damaged  thereby. 

"VI.  In  the  course  of  these  instructions  the 
words  'actual  partnership'  and  'ostensible  part- 
nership' have  been  used.  Now,  an  'actual  part- 
nership' exists  where  two  or  more  persons  con- 
tribute their  property  or  services  to  he  employed 
jointly  in  some  enterprise  or  business  the  profite 
or  loss  of  which  is  to  be  shared  among  them  in 
some  fixed  proportion.  An  'ostensible  partner- 
ship,' as  distinguished  from  an  'actual  partner- 
ship,* exists  where  a  person  intentionally  or 
by  want  of  ordinary  care  causes  a  third  person 
to  believe  that  another  is  his  partner  though 
that  other  is  not  in  fact  such  partner.  To  il- 
lustrate, if  the  defendants  Banks,  Siverly,  and 
E.  J.  Penfield  had  contributed  their  property 
or  services  to  be  employed  in  the  banking  busi- 
ness jointly,  the  profit  or  loss  of  which  was  to 
be  shared  between  them  in  some  fixed  propor- 
tion, they  would  have  been  actual  partners.  On 
the  other  hand,  if  the  defendanta  Banks  and 
Siverly,  either  intentionally  or  by  want  of  ordi- 
nary care,  had  caused  third  persons,  when  act- 
ing as  persons  of  ordinary  care  and  prudence, 
to  believe  that  they  were  partners  of  Penfield, 
then,  in  such  case,  they  would  have  become  what 
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is  tenned  osteiwlble  partnera,  erren  tboogh  tfaey 
were  not  actual  partners. 

"Vir.  Ton  are  instructed  that  there  may  be 
cases  in  wUich  the  holding  ont  has  been  so  pub- 
lic and  so  long  continued  that  it  -will  be  presum- 
ed that  the  party  alleged  to  be  a  partner  must 
have  known  that  he  was  being  held  out  as  such, 
and  that  credit  was  being  obtained  on  the 
strength  of  such  holding  out.  ]?hu8,  if  in  this 
case  it  has  been  shown  by  the  evidence  that  the 
paper  designated  in  these  instructions  as  Ex- 
hibit B  wag  publicly  circulated  for  such  a  long 
period  of  time  that  Banks  and  Siverly  must 
bave  had  it  brought  to  their  attention,  and  it 
does  not  appear  that  they  made  any  efforts  to 
contradict  the  contents  of  said  circular,  and  it 
further  appears  from  the  evidence  that  a  certain 
depositor  or  certain  depositors,  acting  as  rea- 
sonably careful  and  prudent  men  would  have 
acted  under  the  circumstances,  relied  on  the 
truth  of  such  contents,  and  that  he  or  they 
did  in  fact  rely  on  the  truth  of  audi  contents, 
and  thatj  because  of  such  reliance,  he  or  they 
placed  bia  or  their  money  in  the  said  bank, 
and  would  not  have  done  so  but  for  such  re- 
liance, and  that  by  reason  of  so  depositing  his 
or  their  money  it  has  been  lost  to  him  or  them, 
then,  in  such  case,  the  defendants  or  the  defend- 
ant, as  the  case  may  be,  would  be  liable  in  this 
action  to  such  depositor  or  depositors  if  he  or 
they  had  before  suit  commenced  duly  assigned 
his  or  their  claim  or  claims  to  the  plaintiffs  here- 
in, or  in  some  way  given  them  authority  to  bring 
snit  thereon.    ♦    •    • 

"XI  ^.  There  being  no  evidence  that  Banks 
and  Siverly  ever  signed  tiie  said  circular  known 
as  Exhibit  B,  it  (the  said  circular)  is  not  to  be 
conridered  by  yon  as  evidence  that  thejr  were 
actual  partners  In  the  said  bank.  The  circular 
Is  not  competent  for  such  purpose,  because  for 
such  purpose  it  would  be  mere  hearsay.  It 
may,  however,  be  considered  by  you  as  evidence 
that  a  claim  was  being  made  by  »oine  one  that 
Banks  and  Siverly  were  partners  in  said  bank, 
and  that  such  claim  was  being  made  for  the  pur- 
pose of  inducing  the  people  to  deal  with  and  to 
deposit  their  money  in  said  bank,  and  for  the 
purpoM  of  lowing,  if  it  does  show,  u>hai  it  vsai 
thai  induocd  the  laid  iepo»itor»  to  deal  toith  the 
bank,  to  rely  on  its  solvency  and  to  deposit  their 
money  in  the  said  bank,  and  it  ia  on  such 
grounds,  and  on  such  grounds  onl^,  that  said 
circular  was  admitted  in  evidence  in  this  caae. 

"Xl^i.  Some  of  the  depositors  who  had  nev- 
er seen  the  said  circular  swear  that  they  were 
orally  told  of  its  existence  and  what  its  con- 
tents were.  Now,  these  oral  statements  made 
to  the  depositors  are  not  to  be  considered  by 
you  as  evidence  that  Siverly  and  Banks  were 
actual  partners  in  the  said  bank.  Said  state- 
ments are  not  competent  for  such  purpose,  and 
were  not  admitted  in  evidence  for  such  purpose, 
becanse  for  such  purpose  they  would  be  mere 
hearsay.  These  statements  were  admitted  in 
evidence  for  the  purpose  of  showing,  if  they  do 
show,  what  it  was  that  induced  the  hearers  of 
the  statements  to  deal  with  the  said  bank,  and 
to  rely  on  its  solvency,  if  they  did  rely,  to  de- 
posit their  -money  therein,  and  said  statements 
may  be  considered  by  yoa  for  such  purpose,  and 
for  such  purpose  only." 

At  the  request  of  tlie  plaintiffs,  tbe  court 
fnrtber  Instructed  the  jury  as  follows : 

"O.  Ton  are  instructed  that  in  determining 
whether  or  not  the  defendant  Banks,  as  a  rea- 
sonable, prudent  man,  knew  or  ihould  have 
known  that  people  i^  the  town  of  Kelley  and 
vicinity  would  and  did  deposit  their  money  in 
said  bank  in  reliance  upon  bis  individual  re- 
sponsibility after  the  issuance  and  distribution 
of  said  circular,  you  are  authorized  to  consider 
the  knowledge,  if  any,  possessed  by  said  Banks 
of  the  financial  responsibility  of  E.  J.  Pen- 
field,  the  relation  esrieting  between  Maid  Banke 
and  laid  PenfuHd,  and  the  knowledge  or  belief 


if  any  that  the  said  Banks  bad  as  to  the  reapon- 
aibility  of  thf  said  E.  J.  Penfield,  the  number 
and  frequency  of  his  visits  to  the  town  of  Kelley, 
hia  pretence  in  the  bank  on  tuch  oecationi  a§ 
you  find  that  he  woe  oreient  in  the  bank,  the 
fact,  if  it  be  a  fact,  that  the  said  Banks  was 
told  by  the  said  Penfield,  if  he  was  told,  that 
the  object  in  issuing  the  circular  was  to  make  the 
bank  appear  better,  and  all  other  facts  and  cir- 
cumstances as  disclosed  by  the  evidence. 

"D.  While  a  person  who  is  held  out  by  another 
as  a  partner  in  any  given  enterprise,  and  who 
is  not  in  fact  a  partner  therein,  is  not  required 
to  use  strict  diligence  to  prevent  others  from  ex- 
tending credit  to  such  enterprise  in  reliance  upon 
his  supposed  partnership  relation  thereto,  still,  if 
he  knows  or  has  reasonable  cause  to  believe, 
under  the  circumstances  of  the  particular  case, 
that  others  will  extend  credit  to  such  enterprise 
in  reliance  upon  his  supposed  partnership  re- 
lations thereto,  he  cannot  sit  silently  and  make 
no  denial  and  allow  such  others  to  extend  credit 
to  such  enterprise  in  reliance  upon  his  suppos- 
ed partnership  relation  thereto,  but  is  required, 
as  against  such  others  who  in  the  exercise  of 
reasonable  care  and  diligence  have  a  right  to 
rely  on  such  supposed  partnership  relation,  and 
who  did  rely  thereon,  to  make  denial  of  his  con- 
nection with  such  enterprise  as  a  partner,  and 
to  give  such  reasonable  publicity  to  such  de- 
nial as  would  appear  to  a  reasonably  prudebt 
man  in  such  situation  should  be  given  under  all 
the  circumstni.ccs  in  the  particular  case,  and,  if 
he  fails  to  so  make  denial  and  so  give  reason- 
able publicity  to  such  denial,  he  is  bound  as  a 
partner  in  such  enterprise  as  to  those  who  act- 
ing as  reasonably  prudent  men  believed  him  to 
be  a  partner  therein,  and  who  under  all  the  cir- 
cumstances had  as  reasonably  prudent  men  a 
right  to  so  believe,  and  who  extended  credit  to 
such  enterprise  in  reliance  thereon." 

The  court  on  Its  own  motion  gave  the  Jury 
an  additional  Instnictlon  as  follows: 

"A.  You  are  instructed  that,  before  the  plain- 
tiffs can  recover  on  any  count  of  their  petition 
in  this  cause,  they  must  prove  by  a  preponder- 
ance of  the  evidence  that  the  depositor  in  the 
bank  exercised  good  faith  and  used  due  diligence 
to  know  the  truth  with  regard  to  who  were  the 
owners  of  the  Bank  of  Kelley  and  who  were 
liable  for  its  debts  and  obligations,  and  in  this 
regard  you  are  instructed  that  if  the  evidence  in 
this  case  shows  that  circumstances  were  brought 
to  tbe  notice  of  such  depositors  as  would  excite 
inquiry  in  the  mind  of  any  prudent  man,  and 
the  means  of  satisfying  such  inquiry  were  such 
that  a  reasonably  prudent  man  would  have  used 
tbe  same,  but  such  depositor  did  not  use  such 
means  and  made  no  such  inquiry,  then  you  are 
instructed  that  such  a  depositor  cannot  recover 
against  the  defendants  C.  L.  Siverly  and  Henry 
Banks,  but  such  depositor  cannot,  under  such 
circumstances,  be  held  to  have  exercised  good 
faith  and  to  have  used  due  diligence  to  know 
the  truth  as  to  who  were  the  owners  of  said 
Bank  of  Kelley,  and,  in  such  circumstances,  oa 
such  count  your  verdict  mxiat  be  for  the  defend- 
ants." 

[2,3]  III.  That  there  may  be  circum- 
stances under  which  a  person  will  be  held  to 
liability  as  a  partner,  though  he  is  not  and 
never  has  (been  a  partner  in  fact,  will  not  be 
denied ;  bnt  such  burden  can  be  imposed  up- 
on him  only  when  by  reason  of  some  act  or 
wrong  or  fault  on  his  own  part  he  has  es- 
topped hlnistif  to  deny  the  partnership  rela- 
tion. Before  undertaking  to  consider  wheth- 
er this  Is  a  case  of  that  character,  it  may  l>e 
well  to  recall  some  of  the  estabUshed  prin- 
ciples of  the  law  of  estoppel.  Of  the  several 
kinds  of  estoppel  recognized  by  the  courts 
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the  one  sought  to  be  enforced  in  tbla  case  Is 
to  be  classified  as  an  "equitable  estoppel"  or 
"estoppel  In  pals,"  a  term  applied  to  a  situa- 
tion where,  because  of  something  which  he 
has  done  or  omitted  to  do,  a  party  is  denied 
the  right  to  plead  or  prove  an  otherwise  im- 
portant fact  The  naked  statement  that  a 
party  in  a  court  of  justice  may  be  properly 
denied  the  right  to  assert  or  testify  to  the 
truth  is  at  the  first  blush  somewhat  startling, 
but  the  rule  is  one  capable  of  wholesome  ap- 
plication when  kept  within  its  proper  func- 
tion for  the  preventlim  of  fraud,  actual  or 
constructive.  On  the  other  hand,  when  mis- 
applied it  is  a  most  effective  weapon  for  the 
accomplishment  of  injustice.  E^om  an  early 
day  the  courts  were  disposed  to  consider  the 
rule  a  harsh  one,  and  it  was  and  stiU  is  a 
common  expression  that  "estoppels  are  odi- 
ous." We  have  ourselves  held  that  "estoppel 
Is  not  favored  in  law,  and  must  always  be 
clearly  proved."  Baldwin  v.  Lowe,  22  Iowa, 
367.  The  courts  do  not  hesitate,  however,  to 
uphold  a  claim  of  estoppel  wherever  it  is  es- 
sential to  prevent  fraud.  A.  party  may  thus 
estop  himself  by  Ills  spoken  or  written  state- 
ments or  representations,  or  by  his  mere 
silence  when  in  equity  and  good  conscience  he 
ought  to  speak ;  but  it  is  not  enough  to  estop 
him  from  asserting  the  truth  that  he  has  at 
some  prior  time  spoken  or  acted  inconsistent' 
ly  therewith.  To  have  that  effect,  it  must 
clearly  appear  that  by  bis  statements  and 
representations,  or  by  his  silence  when  as 
an  honest  man  he  ought  to  ha\;e  spoken, 
be  has  misled  another  to  his  injury  or  has 
himself  theretiy  acquired  an  unfair  ad- 
vantage. Franklin  v.  Merida,  35.Cal.  558, 
95  Am.  Dec.  12&.  E\)r  "no  party  ought 
to  be  precluded  from  making  out  bis  case 
according  to  its  truth,  unless  by  force  of  some 
positive  principle  of  law."  Curtis  v.  Root, 
20  IlL  524.    Says  the  New  Tork  court: 

"An  estoppel  in  pais  is  a  moral  question.  It 
can  only  exist  where  the  party  is  attempting  to 
do  that  which  casuists  would  decide  to  be  a 
wrong;  something  which  is  against  good  con- 
science and  honest  dealing."  Deleplaine  v. 
Hitchcock,  6  HiU  (N.  T.)  14. 

Oenerally  speaking,  an  estoppel  in  pais  is 
applicable  only  where  the  conduct  or  words 
of  the  party  estopped  are  intended  or  are 
of  Budi  diaracter  that,  under  the  circum- 
stances shown,  they  will  be  presumed  to  have 
been  intended  to  influence  the  other  party 
to  act  thereon  and  did  in  fact  so  influence 
him.  The  Supreme  Court  of  the  United 
States,  speaking  by  Field,  J.,  says: 

"For  the  applicatiMi  of  that  doctrine  (equita- 
ble estoppel)  there  must  generally  be  some  in- 
tended deception  in  the  declarations  or  conduct 
of  the  party  to  be  estopped,  or  such  gross  negli- 
gence on  his  part  as  to  amount  to  constructive 
fraud,  by  which  another  has  been  misled  to  his 
injury."  Brant  v.  Virginia  Coal  Co.,  93  U.  S. 
335,  23  L.  Ed.  929. 

The  same  distinguished  Jurist  quoted  ap- 
provingly from  Judge  Story  as  follows: 

"In  all  tliis  class  of  cases  the  doctrine  pro- 
ceeds upon  the  ground  of  constructive  fraud  oe 


cmceahnent  or  negUgenos  so  feross  as  to  amoont 
to  constructive  fraud."    1  Story's  Equity,  391. 

Also,  from  the  Pennsylvania  court  as  fol- 
lows: 

"The  primary  ground  of  the  doctrine  is  that 
it  would  be  a  fraud  in  a  party  to  assert  what 
his  previous  conduct  had  denied,  when  on  the 
faith  of  that  denial  others  have  acted.  The 
element  of  fraud  is  essential,  either  in  the  in- 
tention of  the  party  estopped,  or  in  the  effect  of 
the  evidence  which  he  attempts  to  set  up."  Hill 
V.  Epley,  31  Pa.  334. 

The  same  doctrine  is  again  announced  by 
the  Supr«ne  Court  of  tlte  United  States  In 
Henshaw  v.  Bissell,  85  U.  S.  (18  Wall.)  271, 
21  I/.  Ed.  841,  where  the  above^uoted  delinl- 
tion  of  "equitable  estoppel"  is  repeated,  fol- 
lowing which  the  court  adds: 

"An  estoppel  in  pais  is  sometimes  said  to  he  a 
moral  question.  Certain  it  is  that  to  the  en- 
forcement of  an  estoppel  of  this  character,  such 
as  will  prevent  a  party  from  asserting  his  legal 
rights  to  property,  there  must  generally  be  some 
degree  of  turpitude  in  his  conduct  which  baa 
misled  others  to  their  injury." 

To  the  same  effect,  see  Combs  ▼.  Cooper,  6 
Minn.  264  (Oil.  200);  Adams'  Equity,  p.  314; 
Viele  V.  Judson,  82  N.  T.  32;  Andrews  v. 
Lyons,  93  Mass.  (11  Allen)  350;  Boggs  v.  Min- 
ing Co.,  14  Cal.  366 ;  Taylor  v.  Ely,  25  Conn. 
250;  Trenton  v.  Duncan,  86  N.  Y.  221. 

Such,  also,  is  the  repeated  holding  of  tbis 
court.    For  example,  we  liave  said: 

"The  facts  in  cases  of  this  kind,  to  be  suffi- 
cient to  authorize  the  application  of  the  law  of 
estoppel,  always  involve  bad  faith  on  the  part  of 
the  party  sought  to  be  estopped  from  showing 
the  truth."  Lanb  v.  Trowbridge  71  Iowa,  400, 
32  N.  W.  396. 

Again: 

"The  doctrine  of  estoppel  in  pais  is  based  npon 
a  fraudulent  purpose  or  fraudulent  result.  If 
the  element  of  fraud  Is  wanting,  there  is  no  ee- 
toppel,  as  where  both  parties  were  equally  cogni- 
zant of  the  facts,  and  the  declarations  or  silence 
of  the  one  party  produced  no  change  in  the  con- 
duct of  the  other.  There  must  be  deception  and 
cliange  of  conduct  in  consequence."  Oarretson 
V.  AssociaUon,  93  Iowa,  411,  61  N.  W.  955. 

Again: 

"Perhaps  as  clear  a  statement  of  what  is  an 
estoppel  by  acts  and  declarations  as  can  be  found 
is  in  Bouvier's  Law  Dictionary.  It  is  as  fol- 
lows: 'Such  as  arises  from  the  acts  and  declara- 
tions of  a  person  by  which  he  designedly  indacea 
anotiier  to  alter  his  position  injuriously  to  him- 
self.' "  Wishard  v.  McNeill,  85  Iowa.  479,  52 
N.  W.  486. 

And  again: 

"An  estoppel  in  pais  is  based  on  fraud,  and  the 
conduct  relied  upon  to  establish  it  must  be  such 
as  to  amount  to  fraud,  actual  or  constructive. 
♦  •  *  There  can  be  no  estoppel  by  silence 
unless  there  is  a  duty  to  speak."  Becchley  v. 
Becchley,  134  Iowa,  82,  108  N.  W.  765,  9  L.  R. 
A.  (N.  S.)  955,  120  Am.  St  Rep.  412,  13  Ann. 
Cas.  lOL 

This  Is  not  to  deny  that  an  estoppel  may 
arise  where  there  is  no  affirmative  evidence 
of  wrongful  design  or  fraudulent  purpose, 
but  in  such  cases  it  must  appear  that  the 
conduct  complained  of  was  so  grossly  negli- 
gent or  of  a  character  so  manifestly  mislead- 
ing to  others  that  it  would  be  tantamount 
to  a  fraud  to  permit  him  to  escape  UablU- 
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ty  to  those  who  In  the  exercise  of  reasonable 
care  and  diligence  on  tbeir  own  part  hare 
been  thus  misled  to  their  injury. 

There  is  another  class  of  cases  sometimes 
spoken  of  as  coming  within  the  same  excep- 
tion, as,  for  example,  where  declarations  are 
honestly  made  with  knowledge  or  expectation 
that  another  win  act  upon  them  or  be  in- 
fluenced thereby,  and  it  later  appears  that 
the  person  making  them  was  mistaken  as 
to  the  facts  and  that  another  has  been  there- 
by influenced  to  his  Injury.  Such  situation, 
however,  falls  not  so  much  within  the  techni- 
cal scope  of  the  law  of  estoppel  as  of  that 
other  familiar  rule  or  maxim  that  where, 
by  the  wrong  or  default  of  a  third  person  loss 
or  injury  must  fall  upon  one  of  two  parties, 
both  innocent  of  any  actual  or  constructive 
wrong  with  respect  thereto,  It  ought  to  be 
borne  by  the  one  by  whose  mistake  the  oth- 
er has  been  misled. 

We  have  Indulged  in  this  somewhat  extend- 
ed consideration  of  the  law  of  estoppel  in 
pals  because  we  think  that  a  proper  concep- 
tion of  the  subject  as  applied  to  the  peculiar 
circumstances  of  the  present  case  is  requisite 
to  a  proper  reView  of  the  rulings  made  and 
instructiona  given  on  the  trial  below.  Ex- 
aminations of  the  precedents  show  that  in 
general  the  claim  of  an  estoppel  in  pals  is 
based  upon  alleged  positive  acts,  declara- 
tions, statements,  or  admissions  by  the  party 
sought  to  be  diiarged;  w  upon  the  alleged 
silence  of  snch  party  under  circumstances  in 
which  as  an  honest  man  with  due  r^ard 
for  the  rights  of  others  he  was  in  duty  bound 
to  speak.  It  Is  manifest  that  cases  of  the 
first  description  are  the  more  easy  of  solu- 
tion, for  statements,  declarations,  and  ad- 
missions are  matters  capable  of  direct  proof, 
and  their  meaning  and  effect  may  be  ascer- 
tained by  application  of  the  ordinary  rules 
of  construction.  But  when  the  party  is 
sought  to  be  charged  simply  because  be  was 
silent,  or  because  be  has  done  nothing,  or 
because  he  did  not  do  as  much  as  in  equity 
and  good  conscience  he  was  bound  to  do, 
the  party  claiming  the  estoppel  assumes  a 
more  difficult  burden.  The  case  before  us  la 
of  this  latter  class.  It  is  the  plaintiff's  claim 
that,  when  appellant  heard  that  his  name 
had  been  used  by  Penfleld  in  an  unauthoriz- 
ed manner,  he  was  in  duty  bound  to  repu- 
diate it  promptly  and  in  such  manner  that 
depositors  and  others  doing  business  with  the 
bank  should  be  made  to  understand  that  he 
had  DO  connection  therewith ;  and  that,  fail- 
ing so  to  do,  plaintiffs  and  those  whom  they 
represent  were  led  to  patronize  the  bank  to 
their  Injury.  This  requires  the  court  and 
Jury  to  consider  when,  if  at  all,  the  appel- 
lant became  bound  to  speak;  to  whom  he 
should  hare  spoken ;  In  what  manner  he  was 
required  to  make  denial  and  repudiation  of 
the  alleged  pif  rtnershlp ;  and  whether  he  was 
bound  to  diligence  to  know  that  his  name 
was  being  used  without  his  authority,  or  to 
ascertain  whether  any  one  was  being  misled 


thereby;  and,  finally,  whether  In  view  of  all 
the  facts  his  conduct  in  these  respects  was 
marked  by  fraud  or  want  of  good  faith  or  by 
such  clear  disregard  of  his  duty  in  the 
j  premises  as  to  be  tantamount  to  fraud.  If 
these  Inquiries  be  answered  against  the  ap- 
I)ellant,  it  is  further  necessary,  before  he  be 
adjudged  liable  for  the  debts  of  the  partner- 
ship with  which  he  had  no  connection,  that 
inquiry  be  made  as  to  what  notice  or  knowl- 
edge, if  any,  the  complaining  depositors  had 
of  the  use  of  appellant's  name  by  Penfield; 
of  what  effort  or  Inquiry,  fl  any,  they  made 
to  know  the  truth  of  such  holding  out  by 
Penfield;  what  reasons,  if  any,  they  had  to 
assume  or  believe  his  legal  liability  for  their 
deposits;  whether  they  did  in  fact  rely  there- 
on in  making  snch  deposits;  and  how  long' 
after  the  unauthorized  use  of  appellant's 
name  had  ceased  they  can  be  heard  to  say 
they  continued  to  rely  thereon? 

IV.  Much  evidence  was  Introduced  to  show 
an  alleged  general  reputation  that  appellant 
was  a  partner  in  the  bank.  The  fifth  para- 
graph of  the  court's  charge,  already  quoted, 
informed  the  jury  that  such  testimony  was 
not  to  be  considered  as  showing  an  actual 
partnership,  but  was  competent  to  prove  the 
depositor's  belief  that  there  was  a  partner* 
ship  and  his  reliance  thereon.  In  that  same 
connection,  the  jury  were  further  told  that,, 
if  such  general  reputation  of  a  partnership 
"has  been  so  persistent  and  so  long  con- 
tinued as  to  raise  a  presumption  that  he  Is 
in  fact  a  partner  and  he  has  knowledge  of 
such  general  reputation  or  as  an  ordinarily 
prudent  and  careful  man  should  have  knowl- 
edge of  such  general  reputation,  but  makes 
no  attempt  to  contradict  or  deny  the  fact  of 
partnership,  and  others  are  by  such  general 
reputation  led  to  believe  that  he  Is  a  partner 
and  acting  on  such  belief  and  by  reason 
thereof,  are  induced  to  extend  credit  and  are 
damaged  thereby." 

[4,  J]  In  our  judgment  this  instruction  can- 
not be  approved.  The  initial  proposition  that 
an  actual  partnership  cannot  be  established 
by  general  reputation  is,  of  course,  cdrrect 
and  has  the  support  of  nearly  all  the  au- 
thorities; but  the  remainder  of  the  para- 
graph, which  is  in  effect  an  instruction  that 
an  ostensible  partnership  may  be  establish- 
ed by  such  testimony,  is  unsustainable  upon 
principle  or  weU'<x>nsldered  precedent  ■  It 
Includes  in  its  statement  the  further  assump- 
tion that  such  general  reputation  that  he  is 
a  partner  may  be  so  persistent  and  so  long 
continued  "as  to  raise  a  presumption  that 
he  is  in  fact  a  partner,"  and  this,  if  we  un- 
derstand the  meaning  and  force  of  the  lan- 
guage employed,  is  wholly  at  variance  with 
the  correct  rule  which  the  court  had  just 
announced  as  to  the  incompetency  of  repu- 
tation in  proof  of  an  alleged  partnership 
relation.  No  presumption  of  partnership 
can  arise  from  reputation  alone,  however 
long  continued.  It ,  is  true,  as  we  shall 
have  occasion  to  note,  that  reputation  is  a 
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question  which  plays  a  larger  part  in  the 
matter  of  an  alleged  ostensible  partnership 
than  ta  an  actual  partnership;  but,  barring 
an  occasional  loose  or  Inapt  expression  to 
be  found  in  a  few  decisions,  the  rule  that  a 
partnership  is  not  to  be  proved  by  current 
gossip  or  vague  general  understanding  is  ap- 
plicable to  all  partnerships  whether  actual 
or  ostensible.  Were  the  partnership  in  this 
case  actual,  plaintiffs  would  be  under  no  ne- 
cessity of  proving  reliance  thereon  in  suing 
for  a  recovery  of  their  deposits.  In  such 
case,  their  proofneed  go  no  further  than  to 
prove  the  fact  of  their  deposits  and  that  they 
are  still  unpaid.  But  where  they  seek  to  re- 
cover on  the  theory  that,  although  the  per- 
son charged  is  not  a  partner  in  fact,  yet  he 
has  by  his  own  representations  estopped  him- 
self as  against  them  from  denying  the  part- 
nership relation,  they  must,  not  only  prove 
the  matter  which  so  estops  him,  but  go  fur^ 
ther  and  prove  that  they  relied  thereon  in 
making  their  deposits.  It  is  upon  the  lat- 
ter element  in  their  case,  and  upon  this  only, 
that  testimony  of  the  general  reputation  of 
the  existence  of  a  partnership  is  admissible. 
Brown  v.  Crandall,  11  Conn.  92;  Bowen  v. 
Rutherford,  60  111.  41,  14  Am.  Rep.  25 ;  Bry- 
den  V.  Taylor,  2  Har.  &  J.  (Md.)  396,  3  Am. 
Dec.  554;  2  Wigmore's  Evidence,  g  1624. 
Two  or  three  cases  may  be  found  where  evi- 
dence of  reputation  of  partnership  is  held  ad- 
missible if  it  further  appear  that  such  repu- 
tation has  arisen  or  grown  out  of  the  acts  or 
declarations  of  the  person  sought  to  be  charg- 
ed as  a  partner.  For  example,  see  Gilpin 
V.  Temple,  4  Har.  (Del.)  190.  But  to  allow 
one  person  who  desires  to  Improve  his  ap- 
pearance of  credit  to  circulate  without  au- 
thority a  report  that  s6me  other  person  is 
his  partner,  and  thereby  create  or  give  rise 
to  a  reputation  of  the  existence  of  such  part- 
nership relation,  and  then  hold  that  such  rep- 
utation may  be  put  in  evidence  to  prove  its 
own  truth,  would  assuredly  not  appeal  to 
one's  natural  sense  of  justice  nor  have  ten- 
dency to  enhance  one's  respect  for  the  law. 
The  Connecticut  court,  in  Brown  v.  Crandall, 
supra,  holds  In  effect  that  to  admit  such  evi- 
dence would  be  to  open  the  door  to  fraud; 
for  a  trader  in  poor  credit  would  be  tempted 
to  circulate  the  rumor  that  a  man  of  wealth 
was  a  member  of  his  firm  in  order  to  help  his 
credit,  and  his  creditors  would  be  tempted  to 
further  it  so  they  might  collect  their  debts. 
See,  to  like  effect,  Brown  v.  Rains,  58  Iowa, 
82.  4  N,  W.  867. 

There  would  seem  to  be  enough  In  the  un- 
disputed evidence  in  this  case  to  emphasize 
the  truth  and  Justice  of  the  expression  Just 
quoted,  for  it  Is  shown  that  plaintiffs  with- 
out exception  base  their  alleged  belief  that 
plaintiff  was  a  partner  in  the  bank  solely 
upon  the  printed  circular  which  they  saw, 
or  of  which  they  had  more  or  less  remotely 
beard,  and  it  is  further  shown  without  dis- 
pute that  tlie  circular  was  prepared  and 


issued  by  I'enfleld  alone  without  the  knowl- 
edge or  consent  of  the  appellant 

[6,  7]  Proceeding  then  to  the  remaining  por^ 
tlon  of  the  fifth  paragraph  of  the  charge  to 
the  Jury,  we  do  not  overlook  the  fact  that 
the  court,  in  stating  the  condition  of  appel- 
lant's liability,  follows  up  the  language  to 
which  we  have  adverted  as  follaws:  "And 
he  has  knowledge  of  such  general  r^utation 
or  as  an  ordinarily  careful  and  prudent  matt 
should  have  knowledge"  of  it.  This  propo- 
sition is  oi>en  to  very  material  objections. 
In  the  first  niace,  there  is  not  a  word  In 
the  evidence  upon  which  the  Jury  could  prop- 
erly find  that  the  existence'  of  such  rumor 
or  story  or  reputation  was  ever  brought  to 
the  notice  or  knowledge  of  the  appellant,  and 
the  instruction  is  to  that  extent  without 
basis  in  the  record.  It,  In  any  case,  general 
reputation  may  have  the  force  of  notice  to  a 
person  affected  thereby,  such  rule  most  In 
reason  apply  only  to  those  who  are  living  or 
doing  business  in  the  community  where  the 
reputation  prevails  and  where  it  may  rea- 
sonably be  presumed  that  the  matter  would 
have  come  to  th^r  attention.  7\>  extmd 
this  rule  beyond  these  bounds  would  be  to 
expose  every  man  to  danger  of  financial 
ruin  at  the  hands  of  consdenceless  adventur- 
ers. Appellant  did  not  live  in  E«Uey.  His 
neighborhood  was  tributary  to  Ames,  and  not 
Kelley.  His  visits  to  Eelley  were  occasional 
only.  Not  one  of  the  depositors  ever  spoke 
to  appellant  concerning  the  bank  or  his  al- 
leged connection  with  it,  and,  if  these  peo- 
ple BO  pecallarly  Interested  In  the  subject  did 
not  mention  it  to  him,  there  is  no  room  for 
any  presumption  or  Inference  that  any  other 
person  did.  But  the  even  more  vital  objec- 
tion at  this  point  Is  in  the  further  Instmctton 
that  appellant  may  be  charged  with  liability 
If  as  a  careful  and  prudent  man  he  ought  to 
have  known  of  the  alleged  reputation  and  did 
not  contradict  It  The  effect  of  this  Is  to 
hold  that  be  was  under  a  legal  duty  to  ex- 
ercise some  degree  of  diligence  to  discover  or 
to  know  the  existence  of  floating  i^mor  or 
gossip  or  general  repute  in  and  about  the 
town  of  Kelley  coimectlng  him  with  the  bank 
at  that  place  and  having  discovered  It  to 
enter  some  kind  of  a  denial.  We  feel  very 
certain  there  la  no  such  rule  of  law,  and 
that  a  precedent  to  such  effect  ought  not  to 
be  established.  Gaffney  v.  Hoyt,  2  Idaho 
(Hash.)  199, 10  Pac.  34 ;  Campbell  v.  Hastings, 
29  Ark.  512;  Cole  v.  Butler,  24  Mo.  App.  76. 
No  man  is  to  be  held  responsible  for  the 
truth  or  falsity  of  a  current  report  or  repata- 
tlon  concerning  himself  or  his  busine^,  un- 
less he  has  given  rise  thereto  by  his  own 
conduct,  or  the  e.Tlstence  thereof  has  been 
brought  to  his  knowledge  In  such  manner 
that  in  equity  and  good  conscience  he  should 
meet  It  with  a  denial.  Having  no  actual 
knowledge  of  such  report  or  repbtation,  he  Is 
under  no  duty  to  inquire  or  investigate 
whether  anything  of  that  kind  la  afloat  In 
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the  ccnniiiniilty,  and,  if  In  fttct  iKDoraiit 
thereof,  he  cannot  be  held  to  liability  as  for 
the  troth  of  the  report  on  the  theory  that  he 
ongtat  to  have  known  It  Few  people  would 
have  time  for  anything  else.  If  they  were 
legally  boimd  to  Inquire  what  others  are  say- 
liij;  about  them  or  about  their  business  en- 
terprises and  relations  in  order  to  protect 
themselves  against  being  estopped  to  deny 
the  verity  of  a  reputation  so  made. 

The  appellant's  assignment  of  error  upon 
the  giving  of  the  fifth  Instruction  to  the 
Jury  must  be  sustained. 

[I]  y.  The  appellant  also  challenges  the 
correctness  of  the  Instruction  numbered  XI%. 
In  thlB,  as  we  have  seen,  the  Jury  were  told 
that,  while  the  printed  circular  was  not 
competent  evidence  that  appellant  was  an 
actual  partner  In  the  bank,  yet  It  could  prop- 
erly be  considered  "as  evidence  that  a  claim 
\yas  being  made  by  some  one"  that  he  was 
a  partner  therein,  "and  that  such  claim  was 
being  made  to  induce  people"  to  patronize 
the  bank  and  "for  the  purpose  of  showing, 
if  it  does  show,  what  it  was  that  induced 
the  depositors  to  deal  with  the  bank  and  rely 
on  its  solvency."  In  paragraph  XI%  a 
similar  rule  Is  stated  as  to  the  use  of  the  tes- 
timony of  depositors  who  never  saw  the  cir- 
cular and  knew  nothing  of  it  except  what 
they  had  been  told  by  others.  Referring  to 
the  first  of  these  paragraphs,  it  may  be  said, 
as  before  intimated,  that,  had  there  been 
any  other  and  independent  evidence  that 
plaintior  had  held  himself  out  as  a  partner 
or  had  knowingly  jpenultted  lUmself  to  be 
so  held  out  by  Penfield  (a  state  of  facts  which 
is  not  shown),  then  proof  that  depositors  had 
;seen  the  circular  before  intrusting  their 
money  to  the  bonk  would,  under  the  rule  of 
many  of  the  cases,  be  admissible  as  tending 
to  support  their  claim,  not  of  a  partnership 
of  any  kind,  but  of  their  belief  of  a  partner- 
ship and  their  reliance  thereon.  Proof  of  this 
fact  alone  would  not,  however,  sustain  the 
finding  of  an  estoppel,  for  the  belief  and  re- 
liance of  the  party  is  but  one  of  the  elements 
of  estoppel.  In  both  paragraphs,  the  court 
limits  the  incompetaicy  of  the  testimony 
to  the  claim  of  an  "actual  partnership,"  and 
we  think  the  Jury  would  be  apt  to  infer  from 
this  emphasizing  of  the  word  "actual"  that 
such  evidence  was  competent  for  considera- 
tion upon  the  question  of  an  ostensible  i>art- 
nershlp,  though  this  is  not  expressly  stated 
in  tile  instruction,  and  doubtless  was  not  so 
intended  by  the  court  Whether  the  testi- 
mony referred  to  in  instruction  No.  XI%  of 
dep<nttora,  who  knew  nothing  of  the  circular 
except  wtiat  they  had  been  told  by  others,  is 
competent  for  any  purpose,  is  very  doubtful, 
eepedally  under  the  record  made  in  the 
present  case.  liach  and  every  depositor  tes- 
tifying expressly  states  that  his  belief  or 
faith  in  the  existence  of  a  partnership  was 
based  on  the  printed  circular  alone.  None 
of  them.  eifiiiiiB  to  have  kqowiedgs  of  any 


act  or  word  on  the  part  of  appelant  holding 
himself  out  as  a  partner  in  the  bank,  and 
none  of  them  dalms  to  have  known  whether 
appellant  was  or  was  not  aware  of  the  use 
whldi  Penfleld  had  made  of  tils  name.  37he 
most  they  say  which  in  any  manner  hinges 
upon  the  conduct  of  appellant  is  that  if  he 
had  reported  to  them  that  he  was  not  a  part- 
ner they  would  not  have  given  credit  to  the 
bank,  and  yet  none  of  them  at  any  time  gave 
him  the  opportunity  to  admit  or  deny  his  al- 
leged Interest  in  the  business.  This  phase  of 
the  case  will  arise  again  in  our  consideration 
of  other  exceptions  argued  by  counsel,  and 
we  pass  it  for  the  present  without  further 
discussion. 

VI.  In  the  instructloa  marked  "C,"  the 
court  called  the  attention  of  the  Jury  to  cer- 
tain circumstances  wliich  could  be  consider- 
ed as  tending  to  show  that  appellant  ought 
to  have  known  that  the  "people  of  Kelley  and 
vicinity"  would  and  did  deposit  money  in  the 
bank  relying  upon  Ills  individual  responsibil- 
ity, and  mentioned  the  following:  (1)  The  re- 
lationship between  Banks  and  Penfleld;  (2) 
his  knowledge  or  belief  as  to  the  responsibil- 
ity of  Penfleld ;  (3)  his  visits  to  Kelley  and 
his  presence  in  the  bank ;  and  (i)  the  fact,  if 
it  foe  true,  that  he  was  told  by  Penfleld  that 
the  purpose  of  issuing  the  circular  was  to 
make  the  bank  appear  better. 

[1-12]  It  has  quite  frequently  been  said  to 
be  an  undesirable  practice  toi  a  trial  court  to 
select  one  or  a  few  matters  of  evidence  for 
special  reference  In  its  charge  to  the  Jury,  as 
it  tends  to  give  to  such  items  undue  impor- 
tance in  the  minds  of  the  Jurors,  who  are 
apt  to  assume  therefrom  that  in  the  mind  of 
the  court  such  evidence  is  decisive  of  the 
case.  We  have  to  express  our  doubt  also, 
whether  the  fact  that  Penfleld's  wife  was  the 
daughter  of  the  appellant  can  properly  be 
considered  as  having  any  tendency  to  suggest 
to  his  mind  that  the  people  of  Kelley  were 
depositing  money  in  Penfleld's  bank  "in  re- 
liance upon  his  (appellant's)  individual  re- 
sponsibility," or  that  any  such  effect  would 
foUow  from  his  knowledge,  if  any,  of  the 
financial  soundness  of  Penfleld.  Nor  do  we 
believe  that  the  evidence  of  appellant's  visits 
to  the  bank  tended  in  any  degree  to  Indicate 
to  the  mind  of  any  reasonable  person  that  he 
was  in  any  manner  connected  therewitli. 
The  witnesses  are  agreed  that  his  calls  at  the 
bank  were  brief  and  infrequent  and  at  no 
time  has  any  one  seen  or  known  of  his  hav- 
ing any  band  in  its  business.  After  the  easy 
and  informal  manner  of  small  country  banks, 
the  space  beck  of  the  counter  was  a  resting 
<x  loafing  place,  the  convenience  and  warmth 
of  which  attracted  many  of  the  callers,  and 
appellant's  calls  or  visits  there  are  not  shown 
to  have  differed  in  any  manner  from  those 
which  were  made  by  many  others.  His  tes- 
timony that  he  never  at  any  time  Itad  any- 
thing to  do  with  the  bank  or  patronized  it 
in   any   way  Is  corroborated   without  ex- 
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ceiJtion  by  the  severtil  cashiers,  clerks,  and 
assistants  In  Its  emplcxy  from  time  to  time 
throughout  the  history  of  Penfleld's  con- 
nection therewith,  and  in  orir  Judgmrat  the 
Jury  should  not  be  ^owed  to  draw  tii^re- 
from  any  inference  that  he  was  thereby  giv- 
ing any  ground  for  the  belief  by  the  patrons 
of  the  bank  In  general  that  he  was  a  partner 
or  owner  or  liable  for  the  bank's  aebts. 

[13]  VII.  The  appellant  requested  the  court 
to  Instruct  the  Jury  that,  before  plaintiff 
could  assert  an  estoppel  against  defendant's 
denial  of  liability  for  the  debts  of  the  bank 
because  of  the  circular  issued  by  Penfield  or 
because  appellant  did  not  exercise  due  dili- 
gence to  deny  It,  the  depositors  must  have 
themselves  exercised  reasonable  care  and 
good  faith  to  discover  the  authenticity  of  the 
circular,  and  if  they  could  have  easily  and 
with  slight  effort  or  expense  learned  the 
truth  from  the  appellant  or  have  called  upon 
hbu  to  a£Brm  or  deny  his  liability  as  a  part- 
ner and  did  not  do  so,  and  they  neglected  or 
failed  to  use  such  means  of  knowledge,  they 
were  not  entitled  to  recover.  The  court  re- 
fused the  request,  but  on  Its  own  motion 
gave  the  instruction  which  we  have  already 
quoted  as  No.  A.  This,  It  will  be  seen,  states 
the  duty  of  reasonable  care  and  diligence  of 
the  depositors  In  general  terms,  qualifying  it, 
however,  by  the  statement,  in  substance,  that 
plaintiffs  might  be  chargeable  with  negligence 
if  It  should  be  shown  "that  circumstances 
were  brought  to  their  notice  sudi  as  would 
excite  inquiry  In  the  mind  of  any  prudent 
man  and  the  means  of  satisfying  such  in- 
quiry were  such  as  any  reasonably  prudent 
man  would  have  used,"  but  failed  to  avail 
themselves  of  such  means  of  information, 
then  they  could  not  recover  in  this  action. 

Had  the  Jury  given  careful  heed  to 
the  instruction  even  as  given  by  the  court, 
we  are  of  the  opinion  that  a  verdict  for  the 
defendant  was  Inevitable;  but  we  are' dis- 
posed to  hold  that  the  qualifications  so  made 
of  the  obligation  upon  plaintiffs  to  exercise 
diligence  to  know  the  truth  of  the  printed 
document  upon  which  they  relied  renders  it 
less  favorable  to  the  defendant  than  he  was 
entitled  to.  The  bank  was  being  conducted 
by  Penfield  under  the  business  name  which 
he  had  used  from  the  outset  There  was  no 
act  or  representation  by  appellant  indicating 
that  he  had  any  Interest  therein.  To  charge 
him  as  an  ostensible  partner  la  a  business 
so  conducted,  persons  crediting  the  bank  on 
such  supposition  must  show  afl9rniatlvely 
that  they  exercised  the  care  and  caution  of 
reasonable  men  to  know  the  truth  in  regard 
to  the  alleged  partnership  and  that  they  were 
In  some  manner  misled  by  his  act  or  fault. 
It  does  not  lie  in  their  mouths  to  say  that 
appellant  should  have  come  to  them  and  in- 
formed them  that  he  was  in  no  manner  re- 
sponsible for  the  debts  of  the  bank  with 
which  he  had  no  connection,  if  they  did  not 
exierclse  any  care  to  know  tibe  truth  «t  Pea- 


field's  represenUtlons  or  of.  the  rq>orts  or 
reputation  on  which  they  claim  to  have  re- 
lied. Says  the  Illinois  court.  In  speaking  of 
an  alleged  estoppel  of  this  kind: 

"Creditors,  by  ordinary  precaution  and  in- 
quiry, can  protect  themselves  from  imposition. 
They  need  not  p:ett  with  money  or  gooda  until 
they  ascertain  the  fact  of  partnerghip  or  the 
joint  liability  of  the  persons  to  whom  the  credit 
is  given."  Bowen  v.  Butbcrford,  60  IlL  43, 
14  Am.  Rep.  25. 

In  Cook  V.  Slate  Co.,  36  Ohio  St  135,  38 
Am.  Bep.  568,  where  It  was  sought  to  Impose 
the  llablUly  of  a  partner  upon  one  who  was 
not  In  ^ct  a  member  of  the  firm,  because  of 
certain  mercantile  reports  on  which  the 
plaintiff  relied,  the  court  says : 

"There  is  nothing  in  the  evidence  to  show  that 
the  defendant  authorized  these  reports  or  was  in 
any  way  connected  with  them.  They  cannot, 
therefore,  l>e  used  to  charge  him  with  liability. 
*  *  *  If  he  (plaintiff)  was  ignorant  of  whom 
the  firm  w.is  composed,  his  duty  was  to  make  in- 
quiry of  those  he  was  about  to  credit,  and  not  of 
strangers." 

In  DavidsMi  t.  Jennings,  27  Colo.  187,  60 
Pac.  354,  48  L.  R.  A.  340,  83  Am.  St.  Bep.  49, 
It  Is  said  that,  to  entitle  a  party  to  Invoke 
the  doctrine  of  estoppel  in  pals,  he  "must  ac- 
tually have  been  misled  and  induced  to  act 
to  his  prejudice  by  reason  of  another's  con- 
duct; he  having  on  his  part  exerciseSd  due 
diligence  to  ascertain  the  truth."  Upon  the 
same  subject  It  has  elsewhere  been  said: 

"If  he  was  not  so  misled  ♦  •  •  and  with  a 
reasonable  use  of  means  within  his  reat^  he 
might  have  ascertained  the  fact,  he  cannot  set 
up  an  estoppel.  The  party  setting  up  an  estop- 
pel is  himself  bound  to  the  exercise  of  good  faith 
and  due  diligence  to  ascertain  the  truth."  Moore 
V.  Bowman,  47  N.  H.  494. 

In  another  case  of  alleged  ostensible  part- 
nership: 

"It  is  not  enough  to  show  that  he  was  repre- 
sented by  others  to  be  a  partner,  or  that  hie 
name  appeared  in  the  6nn ;  it  must  be  shown 
that  he  knew  that  he  was  being  held  out  as  a 
partner  and  that  he  assented  thereto,  or  facta 
from  which  assent  can  be  fairly  implied.  •  •  • 
A  party  setting  up  an  estoppel  by  conduct  ia 
bound  to  the  exercise  of  good  faith  and  due  dil- 
igence to  know  the  truth."  Morgan  v.  FarreL 
88  Conn.  413,  20  Atl.  614, 18  Am.  St  Rep.  282; 
Atkinson  v.  Plum,  50  W.  Va.  104,  40  S.  £L  587. 
58  L,  B.  A.  803. 

See,  also,  Bigelow  on  Estoppel,  480. 

In  11  Am.  &  Bug.  Ency.  of  Law,  at  pa^ 
434,  the  authorities  arq  quite  fully  gathered, 
and  speaking  therefrom  the  autbor  of  the 
articles  says: 

"It  may  be  stated  as  a  general  rale  that  it 
is  essential  to  the  application  of  equitable  es- 
toppel that  the  party  claiming  to  have  been  in- 
fluenced by  the  conduct  or  deelaratioas  of  an- 
other to  bis  injury  was  himself  not  only  destitute 
of  knowledge  of  the  state  of  facts,  but  was  also 
destitute  of  any  convenient  means  of  acquiring 
such  knowledge;  and  that  where  both  have  the 
same  means  of  ascertaining  the  troth  ther«  <sma 
be  no  estoppel." 

'See,  also,  Hoggs  V.  Merced,  14  Cal.  868; 
■\Yhitaker  v.  WlUUms,  20  Conn.  104;  X 
Strong's  Btiulty  Juris.  8  881. 

{14]  Applying  this  rule  to  the  case  btfore 
us,  we  ue  of  the  opinion  tb»  joiy  abould 
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have  been  e:KpUciay  told  tbat  U,  at  and  be- 
fore the  time  the  depositors  put  their  money 
la  the  bank  on  the  alleged  belief  that  appel- 
lant was  a  partner  therein  and  on  faith  of 
his  responsibility  for  Its  debt,  they  could 
have  easily  and  conveniently  have  ascertain- 
ed the  truth  In  this  respect  from  the  appel- 
lant or  otherwise  and  failed  to  do  so,  then 
no  estoppel  arose  In  their  favor  and  they 
could  not  recover.  It  Is  true  that  a  careful 
reading  of  the  Instructions  In  this  respect 
as  given  by  the  coart  would,  or  ought  to  have, 
led  the  Jurors  to  this  conclusion;  but  the  re- 
sult of  the  trial  demonstrates  that  they  did 
not  so  understand  It.  As  witnesses,  the  de- 
positors without  exception  state  that  their 
belief  of  appellant's  partnership  In  the  bank 
was  basevd,  not  on  anything  they  knew  or 
had  seen  in  the  conduct  of  the  appelant,  but 
on  what  they  had  seen  or  heard  from  others 
of  the  printed  booklet  Issued  In  the  summer 
or  fall  of  190T.  Each  of  them  knew  appe- 
lant personally,  meeting  him  from  time  to 
time  during  all  the  3>^  years  Intervening  be- 
tween that  date  and  the  collapse  of  the  bank, 
yet  none  of  them  was  sufficiently  solicitous 
about  the  matter  to  mention  It  to  him  or 
make  Inquiry  of  him  concerning  It  until 
Penfleld,  who  conducted  the  bank  and  to 
whom  they  had  intrusted  their  money,  ab- 
sconded. No  witness  undertakes  to  say  that 
In  conversation  or  dealing  with  him  or  In 
his  presence  appellant  ever  held  himself 
out  as  a  partner.  The  holding  out  by  means 
of  the  circular  was  by  Penfleld  alone,  and, 
if  the  appellant  Is  to  be  held  liable  at  all. 
It  Is  because  he  in  some  way  expressly  or  Im- 
pliedly assented  to  or  ratlfled  the  act  of  Pen- 
fleld. Appellees  do  not  claim  that  they  have 
any  evidence  of  an  express  assent  or  ratifica- 
tion on  his  part,  but  rest  their  case  solely 
upon  the  proposition  that  he  did  not  give 
suffldent  publicity  to  his  repudiation  of  Pen- 
fleTd's  unauthorized  act,  and  thereby  they 
were  deceived  into  the  belief  that  he  was  a 
partner  In  fact,  and  thus  led  to  give  credit 
to  the  bank.  There  is  therefore  neither 
wrong  nor  hardship  In  requiring  them  to 
sbow  that  they  exercised  reasonable  care  to 
know  the  truth.  To  quote  again  the  lan- 
guage of  the  Ohio  court  In  a  similar  case, 
If  the  creditor  was  "Ignorant  of  whom  the 
firm  was  composed,  his  duty  was  to  make 
Inquiry  of  those  he  was  about  to  credit,  and 
not  of  strangers."  Cook  v.  Slate  Co.,  supra. 
See,  also,  our  recent  case  Bank  v.  McDon- 
ald, 187  Iowa,  690,  149  N.  W.  897. 

VIII.  Passing  other  portions  of  the  court's 
diarge  of  which  complaint  Is  made,  we  take 
up  the  exceptions  to  rulings  on  evidence. 
Tliese  are  very  numerous,  arid  we  shall  be 
compelled  to  omit  discussion  of  many,  com- 
bining them  as  well  as  we  may  under  a  few 
general  heads. 

[1 1]  The  first  question  thus  raised  has  ref- 
erence to  the  admissibility  of  the  circular, 
Exhibit  B,  with  proof  that  it  was  issued! 


from  the  bank  In  August  -or  September,  1907, 
and  the  fact  that  It  was  then  seen  or  rec^ved 
by  several  of  the  depositors  Interested  In 
this  suit,  and  that  they  believed  and  relleU 
upon  Its  authenticity.  The  court  quite  oon- 
slstently  overruled  these  objections  on  the 
theory  that  the  testimony  was  competent  In 
so  far  as  It  tended  to  show  what  these  de- 
positors relied  upon  In  giving  credit  to  the 
bank.  As  thus  restricted,  the  ruling,  for  rea- 
sons already  Indicated,  Is  not  vulnerable  to 
the  appellant's  objection. 

A  more  doubtful  question  arises  upon  the 
ruling  admitting  testimony  of  those  who  heU 
not  seen  the  circular  as  to  what  they  had 
heard  about  It  and  how  this  Information 
had  Influenced  their  minds.  Examples  of 
these  rullagis  will  be  seen  by  reference  to  the 
extracts  from  the  record  found  In  the  sec- 
ond paragraph  of  this  opinion.  To  Illustrate^ 
the  following  questions  were  allowed  over 
appropriate  objections: 

"State  wlietker  you  heard  of  a  statement  is- 
sued by  the  Bank  of  Kelley  in  the  fall  of  1907 
concerning  its  responsibility?" 

"What  were  you  told  the  circular  stated  as  to 
the  owners  ot  the  bank?" 

"Did  you  ever  hear  about  the  circular  being 
issued?" 

[16]  Many  other  inquiries  of  the  same  gen- 
eral Import  were  permitted,  and  In  answer 
thereto  witnesses  swore  that  they  heard  of 
It ;  but  few.  If  any,  were  able  to  state  with 
any  clearness  where  they  got  their  informa- 
tion. Some  of  them  were  not  living  in  Kel- 
ley at  the  time,  and  the  story  did  not  come 
to  their  ears  until  l^m  one  to  three  years 
subsequent  to  the  appearance  and  use  of  the 
circular.  In  most  cases  the  origin  of  this  In- 
formation was  for  the  greater  part,  "They 
said,"  "they  told  me,"  "I  heard  It  talked," 
the  usual  form  in  which  a  vague  rumor  finds 
Its  way  from  mouth  to  mouth  and  always 
quite  untraceable  to  any  responsible  source. 
That  there  are  drcnmstances  under  which 
general  reputation  concerning  certain  mat- 
ters may  be  put  in  evidence  as  bearing  upon 
the  question  of  notice  or  the  reasonableness 
of  one's  belief  In  the  existence  of  a  given  fact 
need  not  here  be  denied,  but  no  rule  is  better 
settled  than  that  rumor  and  hearsay  are  not 
evidence  to  prove  a  contract  right  or  a  cause 
of  action,  and  for  even  better  reason  It  Is 
wholly  Incompetent  to  prove  an  essential  ele- 
ment constituting  an  estoi^el.  So  far  as  the 
appellant  is  concerned,  the  drcnlar  issued  by 
Penfleld  was  at  the  best  clearly  hearsay,  and 
what  the  witnesses  who  had  never  seen  the 
paper  had  to  say  about  it  was  hearsay  deriv- 
ed from  still  other  hearsay.  The  danger  of 
unduly  extending  the  exceptions  to  the  rule 
which  excludes  such  evidence  is  too  clear  for 
controversy.  The  court  in  overruling  the  ob- 
jections to  questions  of  this  kind,  while  con- 
ceding the  hearsay  character  of  the  testimo- 
ny, said  It  would  be  received  "in  so  far  as  it 
affected  the  mind  and  act  of  the  witness." 
But  is  that  a  sound  reason  for  the  ruling? 
The  mind  of  the  witness  may  have  been  af- 
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fected  or  Inllnenced  by  an  infinite  variety  of 
circumstances  for  none  of  which  the  appel- 
lant was  In  the  remotest  degree  responsible, 
and  to  put  them  In  evidence  would  bring  us 
DO  nearer  the  solution  of  the  issue  being 
tried,  but  would  undoubtedly  tend  to  cloud 
the  real  issues  and  confuse  and  mislead  the 
Jury.  We  do  not  forget  what  we  have  re- 
peatedly conceded  that  an  estoppel  In  pals 
.  may  be  established  by  proof  either  of  an  act 
or  representation  or  culpable  silence  of  the 
party  to  be  charged,  whereby  the  party  claim- 
ing the  estoppel  has  been  misled  to  his  Inju- 
ry, and  where  It  would  operate  as  a  fraud  to 
permit  the  former  to  deny  the  truth  of  that 
which  he  Induced  the  other  party  to  believe; 
But  proof  of  what  Influenced  the  plalntUTs 
act  would  be  wholly  Immaterial  unless  the 
fact  or  thing  sought  to  be  shown  is  some- 
thing for  which  the  appellant  Is  in  some  vray 
responsible.  As  applied  to  this  case,  It  must 
first  be  shown  that  the  circulation  of  the 
story  of  an  actual  or  ostensible  partnership 
was  chargeable  to  the  act  or  culpable  itegll- 
gence  of  the  appellant,  and  we  have  grave 
doubts  whether  such  a  case  was  made.  In- 
deed, tbe  great  mass  of  the  testimony  was 
so  largely  devoted  to  proving  the  Issuance  of 
the  circular  and  the  reputation  or  belief  ex- 
isting In  Kelley  and  In  the  minds  of  the  de- 
positors of  appellant's  Interest  in  the  bank, 
it  Is  difficult  to  avoid  the  conviction  that  the 
Jury  must  have  become  impressed  with  the 
thought  that  these  were  of  paramount  con- 
sideration in  determining  plalntifTs'  right  of 
recovery.  In  our  Judgment  the  door  in  this 
direction  was  opened  too  wide,  and  much 
whtch  was  clearly  hearsay  admitted  without 
connecting  the  same  with  any  culpable  act 
or  omission  on  part  of  the  appellant  to  make 
it  competent  for  any  purpose. 

IX.  The  appellant  requested  the  court  to 
instruct  the  Jury  peremptorily  to  return  a 
verdict  in  his  favor  because  of  the  Insufficien- 
cy of  the  evidence  to  justify  a  verdict  against 
him.  The  request  was  denied,  and  error  is 
assigned  thereon.  The  point  is  made  by  ap- 
pellees that,  if  there  was  any  error  in  this 
ruling,  the  appellant  waived  it  by  his  own 
requests  for  Instructions  to  the  Jury.  As- 
suming that  the  point  is  well  made,  we  are  of 
the  view  that,  as  the  case  must  be  reversed 
on  other  grounds  and  the  Issues  may  come  on 
for  trial  anew.  It  is  proper  for  us  to  express 
ourselves  on  a  certain  phase  of  the  law  not 
yet  considered  except  Incidentally,  but  will 
necessarily  come  up  for  consideration  on  a 
retrial 

[17,  II]  As  noted  by  us  at  the  outset,  there 
was  a  manifest  failure  to  prove  anything  like 
an  actual  partnership.  It  Is  equally  clear 
and  undisputed  that  appellant  at  no  time  or 
place  held  himself  out  as  a  partner  therein. 
That  he  was  so  held  out  by  Penfield  in  the 
printed  circular  Is  true.  To  bind  the  appel- 
lant by  this  act,  the  burden  Is  upon  the  plain- 
tiffs to  show  that  he  assented  to  or  ratified 
such  act  of  holding  out,  or  that  be  by  negli- 


gence so  gross  as  to  be  tantamount  to 'fraud 
permitted  such  holding  out  to  go  on  and  the 
depositors  in  the  bank  to  be  deceived  thereby. 
The  burden  is  upon  the  appellees  to  show 
facts  of  this  character,  and,  if  they  do  not, 
their  case  fbils.  It  is  not  argued  tbat  evi- 
dence of  any  positive  act  or  word  of  acquies- 
cence in  or  ai^roval  by  appellant  of  Pen- 
field's  act  was  produced  on  the  trial  below, 
but  the  right  to  recovery  is  staked  solely  on 
the  proposition  that  when  he  was  so  held 
out  as  a  partner  by  Penfield  he  was  in  duty 
bound  to  do  something  to  prevent  the  cus- 
tomers of  the  bank  from  being  misled  In  the 
matter,  and  that  In  this  respect  appellant 
failed  In  his  duty  and  the  dQ>oeltors  were 
thereby  deceived.  Upon  the  general  principle 
of  law  BO  advanced  there  need  be  no  contro- 
versy, and  the  dominant  Issue  in  the  case  is 
whether  appellant  was  In  fact  advised  of  the 
action  of  Penfield,  and.  if  so,  whether  as  an 
honest  man,  upon  such  information  as  he 
had,  he  ought  to  have  done  more  than  he  did 
do  to  put  an  end  to  the  misrepresentation 
and  prevent  the  d^^tosltors  from  being  there- 
by deceived.  It  will  be  remembered  that  the 
evid^ice  is  without  dispute  that  the  appel- 
lant did  not  see  the  circular  until  this  suit 
was  in  progress,  and  that  his  only  knowledge 
of  its  existence  or  use  was  by  a  statement 
made  to  him  by  a  nephew  that  he  (the  neph- 
ew) had  heard  there  was  a  paper  of  some 
Idnd  out  in  which  appellant  was  named  as  a 
partner  or  stockholder  in  the  bank.  Immedi- 
ately upon  rec^vlng  this  information  he 
went  to  the  bank,  and,  Penfield  being  absent, 
he  addressed  the  cashier  protesting  against 
the  use  of  his  name,  and  was  told  that  the 
matter  would  be  rectified  as  soon  as  Penfield 
returned.  On  the  third  day  he  saw  Penfield 
In  person,  and,  upon  his  demand  for  an  ex- 
planation, was  assured  by  him  that  the  mat- 
ter would  be  "straightened  right  up"  and 
that  the  unauthorized  use  of  his  name  would 
not  be  repeated — a  promise  which  the  record 
tends  to  show  that  he  kept,  for,  as  we  have 
said,  noiie  of  the  witnesses  who  received  the 
circular  or  saw  it  in  circulation  fix  the  time 
at  any  later  date  than  in  the  summer  or  fall 
of  1907.  Just  how  long  the  circular  had  been 
out  before  appellant  heard  of  it  and  disaf- 
firmed it,  as  above  stated,  is  not  clear;  but 
according  to  the  testimony  of  the  cashier, 
who  was  in  the  best  position  to  know,  it  must 
have  been  a  very  short  time,  and  not  to  ex- 
ceed a  few  days.  After  appellant's  visit  to 
the  bank  In  this  connection,  he  also  saw  the 
elder  Penfield,  whose  name  had  bem  also 
used  by  the  bank,  and  was  told  by  him  that 
he  had  consulted  counsel  and  that  appellant 
need  not  bother  any  more  about  it.  From 
this  time  on  until  the  bank  was  closed  3^ 
years  later  he  swears,  and  no  one  contradicts 
him,  that  he  received  no  notice  or  informa- 
tion that  he  was  being  held  out  as  a  partner 
in  the  bank,  and  indeed  there  is  no  evidence 
that  during  that  period  he  was  in  fact  so 
held  out  by  Penfleld  or  anyone  else.    Nor  la 
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there  any  evMrnce  that  he  was  Informed  by 
any  one  or  bad  Information  from  any  sonrce 
that  "In  Kelley  and  vicinity"  he  was  reputed 
to  be  a  partner  In  the  bank  or  that  he  was  so 
regarded  and  relied  upon  by  the  depositors. 
Upon  a  record  lllie  this,  would  the  Jury  be 
Justified  la  finding  that  the  appellant  was 
guilty  of  such  gross  or  willful  disregard  of 
his  duty  as  an  honest  man  that  he  should  be 
held  to  bsTe  forfeited  his  right  to  deny  the 
alleged  partnership?  What  more  could  he 
have  done  than  he  In  fact  did?  Counsel  do 
not  suggest,  nor  does  the  court  In  Its  Instruc- 
tions, what  other  or  altematlTe  expedients 
he  might  have  employed  to  prevent  further 
mischief  on  account  of  Penfleld's  wrong. 
Having  gone  to  the  source  of  the  misrepre- 
sentation and  forUdden  the  use  of  bis  name 
in  that  connection  and  receiving  assurance 
that  bis  protest  would  be  regarded,  as  Indeed 
it  appears  to  have  been,  did  good  faith  re- 
quire him  to  stand  at  the  door  of  tbe  bank 
and  give  personal  notice  to  Its  customers? 
Should  he  have  resorted  to  the  newspapers? 
If  so,  then,  as  no  paper  was  published  In 
Kelley,  where  was  he  to  go?  Should  he  have 
notified  the  depositors  and  other  patrons  or 
prospective  patrons  of  the  bank  In  person? 
It  does  not  appear  that  he  knew  who  were 
doing  business  with  the  bank  and  therefore 
likely  to  be  deceived  by  the  circular.  It 
would  seem  to  be  a  fair  proposition,  both  of 
law  and  good  morals,  that,  if  on  receiving 
notice  of  the  misuse  of  his  name  he  at  once 
put  a  stop  to  It,  his  responslMUty  therefor 
was  at  an  end,  unless  possibly  he  should  be 
held  to  the  exercise  of  reasonable  care  to  pre- 
vent a  repetition  of  the  misrepresentation. 

The  authorities  cited  by  the  appellees,  to 
the  effect  that  one  who  holds  himself  out  to 
be  a  partner  becomes  liable  as  such  to  one 
who  credits  the  supposed  partnership  on  the 
faith  of  such  representation,  are  not  in  i>olnt, 
for  the  very  good  reason  that  there  Is  no  pre- 
tense in  evidence  that  appellant  ever  held 
himself  out  as  a  partner  in  the  bank.  So, 
too,  of  tbe  authorities  fOr  the  proposition 
that  like  consequences  obtain  where  a  party 
has  permitted  himself  to  be  held  out  as  a 
partner  and  credit  is  thereby  obtained  for  the 
alleged  firm,  for  It  is  here  conclusively  shown 
that  Penfleld's  act  was  not  only  without  the 
appellant's  knowledge  or  authority  but  was 
promptly  repudiated  by  him.  The  case  of 
Smith  V.  Hill,  45  Vt  90,  12  Am.  Rep.  189,  on 
which  reliance  is  placed.  Is  in  marked  con- 
trast vrith  the  one  before  ns.  In  that  case 
the  defendant  was  Informed  that  one  Har- 
rington was  holding  him  out  as  a  partner  In 
the  staging  business  under  the  name  of  Hill 
ft  Co.,  and.  Instead  of  forbidding  it,  simply 
said  to  Harrington,  "You  mnst  not  use  that 
name  to  hurt  ma"  This  the  court  very 
properly  Interpreted  as  an  acquiescence  by 
HID  in  the  use  of  his  name  on  Harrington's 
assurance  that  he  would  save  him  harmless. 
The  opinion,  holding  him  liable  on  a  note  giv- 
en in  the  name  of  Hill  &  Co«  says:     .  ; 


"Tbe  risk  -of  Hanizurton's  negteot  to  mdeem 
tfais  pledge  was  upon  Hill,  and  not  upon  those 
to  whom  Harrington  should  *'  *  *  thus 
pledge  the  credit  ot  Hill." 

That  this  holding  is  not  a  precedent  for 
plalntifTs  in  the  Instant  case  is  too  dear  for 
argument.  Many  other  authorities  stating  the 
rule  most  nearly  in  accord  with  plaintiffs' 
contention  are  cases  in  which  a  partner  re- 
tires from  a  firm,  but,  falling  to  give  no- 
tice thereof,  Is  held  liable  to  creditors  who  con- 
tinued thereafter  to  deal  with  such  firm  not 
knowing  that  his  relation  therevrtth  had  been 
severed.  It  seems  to  be  as  clear  as  It  Is  reason- 
able that  the  duty  resting  upon  a  partner  in 
fact  to  give  notice  of  his  withdrawal  from 
a  firm  is  much  more  imperative  than  is  the 
duty  of  one  who  has  been  held  out  as  a  part- 
ner without  his  authority  or  consent  to  give 
notice  to  the  world  of  his  denial  of  that  rela- 
Hon.  Culllgan  v.  Alpem,  160  Mich.  241,  125 
N.  W.  20;  Southwlek  v.  McGovem,  28  Iowa, 
533.  So,  too.  In  Fletcher  v.  PuUen,  70  Md. 
206,  16  Atl.  887,  14  Am.  St  R^.  355,  also 
cited  by  appellee,  where  the  court  held  that 
the  question  of  an  ostensible  partnership  was 
properly  left  to  the  Jury,  it  ai^)eared,  not 
only  that  the  alleged  partnership  was  regu- 
larly advertised  in  two  local  papers,  but  also 
that  defendant  was  a  subscriber  regularly 
receiving  both  iwpers.  There  was,  moreover, 
other  proof  that  he  had  actual  knowledge  of 
the  advertisements  while  they  were  being  pub- 
lished, but  he  took  no  step  to  deny  their  au- 
thority. Under  such  circumstances,  the  pro- 
pttety  of  submitting  the  issue  to  the  Jury  Is 
very  manifest ;  but  tbe  facts  we  hiave  here  to 
deal  with  are  so  widely  dUferent  that  the  de- 
cision Is  of  little  value  as  a  precedent  In  dis- 
posing of  this  appeal.  More  nearly  In  point 
upon  the  principle  Involved,  though  disslml- 
lar  in  its  facts,  Is  Downle  v.  Savage,  72  Wash. 
164,  129  Pac.  1096.  There  had  been  a  part- 
nership between  Charles  O.  Savage  and  a 
brother  under  the  name  of  Savage  Bros.  Tbe 
last 'brother  died,  and  a  third  brother,  How- 
ard, took  over  the  firm  business  and  con- 
tinued It  In  the  same  name.  Savage  Bros. 
It  was  quite  generally  supposed  that  Howard 
and  Charles  constituted  tbe  firm,  although 
Howard  alone  appeared  in  its  conduct  and 
management  Of  tbe  record  made  the  court 
says: 

"While  there  Is  ample  evidence  *  •  *  to 
establish  the  fact  that  many  persons,  Inclading 
appellant  and  other  creditors,  •  •  •  regard- 
ed and  generally  understood  the  brothers  were 
partners,  we  can  find  no  instance  in  tbe  record 
where  any  holding  out  of  •  •  *  such  a  rela- 
tion was  done  by  Charles  •  •  *  or  with  bis 
assent,  express  or  implied.  •  «  *  It  also  ap- 
pears that  mail  came  to  the  camp  addressed  to 
'Savage  Bros.,'  and  that  Charles  ♦  ♦  ♦  knew 
of  such  fact,  and  that  he  also  knew  that  sup- 
plies came  to  the  camp  with  a  like  direction. 
Prom  this  it  is  urged  tiiat  it  must  be  held  there 
was  an  implied,  if  not  an  express,  holding  out 
It  does  not  appear  to  us,  however,  that  thjs  can 
be  taken  for  anything  more  than  a  consent  on 
the  part  of  Charles  that  Howard  might  do  busi- 
ness under  the  name  and  style  of  'Savage  Bros.,' 
which. ^act  aloqe  we  do  n<Ht  tlyak  is  sufficiejvt.to 
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incllcate  tliat  Charles  was  a  partner,  nntil  he  did 
something  or  said  something  that  would  indi- 
cate to  others  he  was  to  be  so  regarded,  especial- 
ly in  view  of  .the  undisputed  fact  that  at  the  mill 
and  in  the  camp  where  these  creditors  were  em- 
ployed Charles  never  assumed  to  act  as  a  pro- 
prietor, gave  orders,  nor  took  charge  as  such." 

This  holding  Is  followed  by  these  remarks, 
which  are  very  applicable  to  the  case  at  bar: 

"Nor  did  any  of  these  creditors  ever  address 
him  as  a  partner,  make  inquiries  of  him  as  such, 
nor  when  they  failed  to  receive  their  wages,  and 
thus  knew  of  the  failure  of  the  business,  did  they 
make  any  demand  of  him  for  payment,  nor  in 
any  way  treat  him  as  having  any  responsibility 
in  the  matter.  To  all  intents  and  purposes,  not- 
withstanding they  now  say  they  regarded  him 
as. a  partner,  they  did  nothing  nor  said  anything 
that  would  indicate  such  an  nuderstandinjr  on 
their  part." 

The  facts  there  held  insufladent  to  sustain 
a  finding  of  ostensible  partnership  will  be 
seen  to  be  much  more  persuasive  and  formid- 
able than  those  on  which  it  Is  here  sought 
to  sustain  such  a  conclusion. 

In  Munton  v.  Rutherford,  121  Mich.  418, 
80  N.  W.  112,  some  one  without  authority 
caused  It  to  be  published  In  a  local  newspaper 
that  the  defendant,  Mrs.  Rutherford,  had  en- 
tered into  a  partnership  with  one  Beckwitb. 
On  learning  of  It,  Mrs.  Rutherford  went  to 
Beckwlth  about  it  and  asked  that  be  contra- 
dict it.  No  denial  was  published,  but  Beck- 
witb  sent  out  a  circular  saying  he  would  con- 
tinue to  conduct  business  under  the  firm 
name  of  Bedcwlth  &  Co.  Later  Mrs.  Ruther- 
ford was  sued  upon  a  debt  contracted  by 
Beckwith  &  Co.  and  it  was  insisted  that  her 
failure  to  publish  a  denial  of  the  newspaper 
item  eBtoi^)ed  her  to  deny  her  partnership  In 
the  firm.  The  trial  court  instructed  the  Jury 
on  that  theory.  On  appeal  this  was  held 
error,  the  court  saying: 

"Mrs.  Rutherford  was  under  no  legal  or  moral 

obligation  to  publish  a  denial  of  this  newspaper 
story.  Any  one  who  saw  fit  to  deal  with  Mr. 
Beckwith  relying  on  this  item  did  so  at  his  peril. 
If  she  had  been  shown  the  article,  had  assented 
to  it,  and  credit  bad  been  given  on  the  strength 
of  such  assent,  the  rule  of  estoppel  would  have 
applied.  There  being  no  evidence  that  she  au- 
thorized or  assented  to  it,  there  is  no  room  for 
application  of  the  rule." 

Quite  directly  also  in  point  is  Rlttenbouse 
▼.  Leigh,  57  Mlsa  697,  where  it  Is  held  that, 
If  a  person  who  Is  falsely  held  out  as  a 
par(;ner  by  another  at  once  disaffirms  and 
forbids  it  and  does  not  thereafter  know  that 
such  prohibition  has  been  disregarded,  he 
Is  not  estopped  to  deny  the  partnership.  See, 
also,  Rouss  T.  Racket  Store  (Ariz.)  164  Pac. 
1182. 

In  a  recent  case  of  oar  own,  the  g«>eral  doc- 
trine of  estoppel  upon  an  issue  of  alleged  part- 
nership has  been  quite  fully  discussed.  Bank 
V.  McDonald,  167  Iowa,  582,  14d  N.  W.  897. 
There  Flnley  McDonald,  Sr.,  and  bis  son 
John,  kept  deposits  In  the  same  bank.  John 
McDonald  made  deposits  in  the  name  of  Fln- 
ley M<d>ooald  &  Sons,  while  Flnley  McDonald 
made,  deposits  in  bis  own  indlvidnal  name, 
lb  settlement  at  overdraft*  la  the  former 


accotint,  John  McDonald  gave  prom\99oiy 
notes  signed  Flnley  McDonald  &  Sons.  There 
was  evidence  tending  to  show  that  the  notes, 
or  some  of  tbera,  were  made  in  the  presence 
of  the  father.  There  was  evidence  that  the 
father  said  to  an  officer  of  the  bank,  when 
questioned  about  John's  transactions,  that 
"whatever  John  did  was  all  right";  but  he 
at  no  time  said  to  any  one  that  he  was  a 
partner  with  John,  nor  was  It  expressly 
shown  that  he  knew  John  was  using  the  name 
of  Flnley  McDonald  &  Sons.  In  holding  that 
no  partnership  liability  was  shown,  the  court, 
speaking  by  Gaynor,  J.,  says  that  one  can- 
not be  held  liable  as  a  partner  by  estoppel 
"where  from  the  facts  and  circumstances 
within  his  knowledge  ♦  •  ♦  he  (the  cred- 
itor) had  no  reason  to  believe  that  The  party 
sought  to  be  charged  was,  in  fact,  a  partner 
at  the  time  of  the  transaction.  ♦  •  •  Be- 
lief, to  Justify  an  estoppel,  must  be  founded 
upon  facts  and  circumstances  known  to  the 
creditor  at  the  time ;  that  supposing  him  to 
be  a  man  of  ordinary  Judgment  and  prudence 
was  suffident  to  Justify  that  belief.  Where 
•  •  *  one  Is  sought  to  be  held  as  a  part- 
ner on  the  grounds  that  he  held  himself  out 
as  such,  it  must  appear,  not  only  that  he 
held  himself  oat  as  a  partner,  but  that  the 
other,  in  good  faith,  believed  him  to  be  a 
partner,  •  »  •  but  the  belief  must  be 
induced  by  the  conduct  of  the  party  sought 
to  be  charged.  He  cannot  be  made  Liable 
as  a  partner  because  held  out  to  be  such  by 
others,  unless  it  afflrmatively  appears  that 
such  was  done  with  bis  knowledge,  or  con- 
sent, *  *  •  or  by  silence  amounting  to 
acquiescence."  And  it  is  there  further  said 
as  to  a  creditor  invoking  an  estoppel,  and 
"thereby  enforcing  a  liability  which  would 
not  exist  except  for  the  estoppel,  It  must 
appear  that  he  exercised,  due  diligence  In 
ascertaining  the  truth  of  the  facts  upon 
which  he  predicates  it."  The  application  of 
these  rules  to  the  present  case  is  obvious. 

The  tedious  length  to  which  this  opinion 
has  already  been  drawn  out  forbids  further 
review  of  the  authorities  or  consideration  of 
several  of  the  minor  propositions  argued  by 
counsel,  jand  we  conclude  the  decisicm  by 
adding  the  following  citation  of  authorities 
bearing  very  directly  upon  the  question  when 
a  party  who  is  guilty  of  no  wrong  on  his  part 
must  speak  or  act  for  the  protection  of  others 
at  the  peril,  of  estoppel  against  himself: 
Hunt  V.  ReUly.  24  R.  I.  68,  tffi  AtL  681,  68 
L.  R.  A.  206,  96  Am.  St  Rep.  707 ;  Vlele  ▼. 
Judson,  82  N.  Y.  32-41 :  WiUiamson  v.  Jones, 
43  W.  Va.  562,  27  S.  E.  411,  38  L.  R.  A.  694. 
64  Am.  St.  Rep.  891;  Bigelow  on  Gstoppd 
(6th  Ed.)  pp.  661,  662;  HoUlns  v.  Hubbard, 
165  N.  X.  534,  58  N.  E.  317;  CoUlfflr  T.  Miller, 
137  N.  y.  332.  33  N.  E.  874. 

[11-21]  No  man  should  be  to  the  hazard  of 
being  stripped  of  his  earthly  substance  to 
satisfy  a  debt  contracted  by  another  without 
bis  authority,  and  without  bis  knewlcOge^ 
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and  wUhoat  tb6  aOgbtefst  oonslde»tlon  mor- 
Ing  to  him,  except  upon  dear  and  satisfactory 
showing  of  facts  aad  drcmnstanoes  whldi 
In  all  good  conscience  should  close  his  moiith 
to  a  denial  of  his  UablUty  therefor.  We  have 
■aid  that  the  doctrine  of  estoppel  in  pals 
"mnst  be  applied  in  strictness  and  the  ad- 
mission or  act  relied  on  •  •  •  must  clear- 
ly appear  to  have  been  made  or  done  by  the 
party  who  is  sought  to  be  bound  thereby. 
Hence  estoppels  must  be  certain  to  every  in- 
tent, for  no  one  shall  be  denied  setting  up 
the  truth,  unless  it  is  in  plain  and  clear 
contradiction  to  his  former  allegations  and 
acts."  Hubbard  ▼.  Insurance  Co.,  33  Iowa, 
335,  11  Am.  Rep.  125.  "There  must  be  a  cer- 
tainty about  the  alleged  estopi)el.  The  mis- 
representation must  be  plain,  not  doubtful 
or  matter  of  mere  inference  or  opinion;  for 
the  courts  will  not  suffer  a  man  to  be  de- 
prived of  his  pr(^>erty  •  •  ♦  where  he 
had  no  intention  to  part  with  it."  Blodgett 
V.  Perry,  97  Mo.  263, 10  S.  W.  891, 10  Am.  St. 
Rep.  307.  "EJvery  fact  essential  to  an  estop- 
pel In  pals  must  be  clearly  and  satisfactorily 
proved."  16  Cyc.  £12.  "Estoppels  must  be 
certain  to  every  intent  and  are  not  to  1)6 
taken  by  argument  or  inference."  11  A.  & 
E.  Ency.  Law,  p.  888;  1  Qreenleaf  Evidence, 
I  22.  It  Is  true  that  in  some  of  the  cases 
dted  for  the  plaintiffs  there  are  eypressions 
to  the  seeming  effect  that  the  question  of  an 
ostensible  partnership  is  always  one  for  the 
Jury;  but  such  expressions  cannot  be  pre- 
sumed or  construed  to  mean  that  this  rule 
Is  applicable  to  all  such  cases  without  regard 
to  the  state  of  the  evidence.  The  true  rule 
In  this,  as  in  the  trial  of  other  jury  issues. 
Is  that  at  the  close  of  all  the  testimony,  if 
to  the  Judidal  mind  the  evidence  tested  by 
the  law  of  the  issue  and  the  rules  of  evi- 
dence is  not  suffldent  to  Justify  a  JuKy  fairly 
and  reasonably  in  finding  a  verdict  for  the 
plaintiff,  the  court  should  so  direct  the  Jury. 
Pleasants  v.  Fant,  88  U.  S.  (22  Wall.)  116, 
22  Ik  Ed.  780.  The  burden  of  proof  in  this 
case  was  at  all  times  upon  the  plaintiffs, 
and  in  o\ir  opinion  the  record,  tested  by  the 
rules  of  law  applicable  to  the  issues,  fails 
to  show  a  case  for  the  Jury. 

For  the  reasons  stated,  the  Judgment  be- 
low Is  reversed,  and  the  cause  remanded. 
In  the  absence  of  any  showing  to  the  trial 
court  of  new  or  addltlcmal  evidence  in  sup- 
port of  plaintiffs'  claim,  it  is  our  opinion  that 
the  case  should  be  dismissed;  but,  if  show- 
ing be  made  Which  In  the  judgment  of  the 
court  affords  reasonable  ground  for  belief 
that  a  recovery  may  be  sustained  under  the 
rules  of  law  herein  approved,  a  new  trial 
may  be  ordered. 

Reversed. 

OATNOR,  O.  J.,  and  PRESTON,  BTAMS, 
and  STEVENS,  JJ.,  concur. 


OOOIiBT  V.  DISTRIOT  COURT  OP  POLK 

COUNTY  et  al.    (No.  81176.) 

(Supreme  Court  of  Iowa.    June  26,  1917.) 

1.  Injunction   «=9218— Entbt   of  Dkcbeb— 

NOTICB. 

An  announcement  by  a  judge  at  bearing  of 
application  for  injunction,  toat  a  decree  would 
be  entered  as  prayed,  made  in  the  bearing  of 
defendant,  wonld  snfficienUy  apprise  the  defend- 
aent  without  service  of  writ 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  437.] 

2.  Judgment  iS=»279—Bntbt— Necessity. 

A  notation  on  the  judge's  calendar  does  not 
constitute  tbe  judgment  or  decree,  but  is  ordi- 
narily a  mere  reminder  or  direction  to  the  clerk 
of  the  court  to  enter  the  same,  and  is  not  a  part 
of  the  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  H  546-4S61.] 

8.  JUDOHKRT     «s»278  — OALXirnAS— iBbcobp 

Book. 
As  between  a  memorandum  on  the  judge's 
calendar  and  an  entry  in  the  record  book,  the 
latter  governs. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  546-551.] 

4.  Judgment  <^=»215— Entbt— Nbcbbsity. 

An  oral  announcement  by  a  judge  that 
the  decree  would  be  entered  as  prayed  does  not 
constitute  a  judgment  or  decree,  and  is  entitled 
to  no  more  weight  than  hia  memorandum  there- 
of in  tbe  court  calendar  since  all  previously  said 
is  merged  in  the  decree  as  spread  on  the  record 
book. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  i  392.] 

5.  Judgment  €=3219— EssENXiALa 

A  decree,  properly  entered,  should  indicate 
the  time,  place,  parties,  matters  in  dispute,  and 
the  result 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {g  397-390.] 

6.  Cebtiobabi    «=>56(1)  —  Rxtubn— Conixict 

WITH  BecoBD. 

Where  a  decree  duly  entered  distinctly  re- 
dtes  that  there  was  a  hearing  on  a  day  named 
and  a  decree  entered  on  that  day,  it  was  not 
overcoffle  by  the  return  to  a  writ  of  certiorari, 
saying  that  the  hearing  occurred  at  a  different 
time  or  by  other  extraneous  evidence  to  that 
effect,  since  the  function  of  a  return  in  certio- 
rari proceedings  against  a  court  is  to  bring  the 
record  as  made  before  the  appellate  court  and 
in  so  far  as  the  return  conflicts  with  such 
record  it  must  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  g  143.] 

Certiorari  from  District  Court,  Polk  Coun- 
ty; W.  S.  Ayres,  Judge. 

On  information  duly  filed  the  plaintiff  was 
convicted  of  bavlug  violated  a  liquor  injunc- 
tion, and  in  certiorari  proceedings  contests 
the  validity  of  such  conviction.  Judgment 
annulled. 

E.  S.  Thayer,  of  Des  Moines,  for  plaintiff. 
George  A.  Wilson,  at  Dea  Moines,  for  defend- 
ants. 

LADD,  J.  The  county  attorney  In  the 
name  of  the  state  filed  a  petition,  praying 
that  the 'plaintiff  herein  be  enjoined  from 
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maintaining  a  liquor  nuisance.  The  defend- 
ant answered.  A  written  decree,  signed  l>y 
the  trial  Judge,  purporting  to  he  rendered 
January  26,  1916,  was  entered  of  record.  It 
recited  that: 

"Now  on  this  26th  day  of  January,  1916,  th« 
same  being  one  of  the  regular  days  of  the  Janu- 
ary, 1916,  term  of  this  court,  the  application  of 
the  plaintiff  herein  came  on  for  neering,  th« 
state  of  Iowa,  plaintiff,  appearing  by  its  attor- 
ney; George  A,  Wilson,  county  attorney  in  and 
for  Polk  county,  Iowa,  and  the  defendant,  F. 
M.  Cooley,  appearing  in  person  and  by  his  at- 
torney, F,  T.  Van  Liew." 

Following  this  are  the  findings  and  formal 
decree.  On  the  same  day  an  information, 
charging  plaintiff  herein  with  having  violat- 
ed the  decree  of  permanent  injunction  by 
unlawfoUy  selling  intoxicating  liquors  on 
January  22d,  previous  to  the  entry  of  said 
decree  was  filed  and  a  trial  had  on  March 
6th  following,  at  which  he  was  adjudged 
guilty  of  contempt  and  a  fine  of  $500  imposed. 
He  then  sued  out  a  writ  of  certiorari,  to 
which  the  trial  court  filed  bis  return  in  due 
time.  Therein  he  recited  the  hearing  was 
had  on  January  13,  1916,  that  upon  submis- 
sion he  on  that  day  orally  announced  that  the 
decree  would  be  entered  as  prayed.  This 
memorandum  appears  on  the  calendar, 
"Trial  and  decree  as  per  entry  to  be  signed." 
A  transcript  of  the  evidence  was  Induded  in 
the  return.  The  points  raised  by  the  peti- 
tion are  (1)  that  there  was  no  competent  evi- 
dence that  plaintiff  herein  ever  violated  the 
lojunctlonal  decree ;  (2)  that  the  court  should 
not  have  received  the  afiidavlt  of  one  Gilliam 
in  evidence  when  plaintiff  herein  demanded 
that  the  witness  be  orally  examined  as  a 
witness;  (3)  that  said  aflSdavit  was  not  ad- 
missible as  evidence;  and  (4)  that  the  re- 
citals in  the  affidavit,  if  true,  were  not  suffi- 
cient to  support  the  conviction. 

Only  the  first  point  need  be  considered. 
The  decree  was  entered  January  26,  1916, 
four  days  after  the  contempt  la  alleged  to 
have  been  committed.  No  other  record  en- 
try is  before  us. 

[1]  True,  the  presiding  Judge  recites  in  his 
return  that  the  hearing  occurred  January 
13th  previous,  and  If-  this  were  so,  his  an- 
nouncement that  a  decree  would  be  entered 
as  prayed  in  the  hearing  of  defendant  would 
sufficiently  apprise  him  without  the  service 
of  the  writ.  Coffey  v.  Gamble,  117  Iowa, 
545,  91  N.  W.  813;  Hawks  v.  Fellows,  108 
Iowa,  133,  78  N.  W.  812 ;  Milne  v.  Van  Bus- 
kirk,  9  Iowa,  558. 

[2]  But  is  the  mere  certificate  of  the  pre- 
siding Judge  that  the  hearing  was  had  at  a 
date  other  than  recited  in  the  decree  suffi- 
cient to  overcome  the  latter?  Of  course  the 
notation  on  the  Judge's  calendar  does  not  con- 
stitute the  Judgment  or  decree,  but  is  or- 
dinarily a  mere  reminder  or  direction  to  the 
clerk  of  the  conrt  to  enter  the  same.  Towle 
T.  LeacDX,  58  Iowa,  42,  12  N.  W.  764;  Win- 
ter T.  Conlthard,  94  Iowa,  312,  62  N.  W.  732 ; 
Kennedy  T.  Bank,  119  Iowa,  123,  93  N.  W. 


71;  Martin  t.  Martin,  126  Iowa,  78,  99  N. 
W.  719.  Here  tt  indicated  only  that  a  decree 
to  be  signed  was  to  b^  entered.  It  is  not  a 
part  of  the  record.  Case  v.  Plato,  54  Iowa, 
64,  6  N.  W.  128 ;  Traer  v.  Whitman,  56  Iowa, 
443,  9  N.  W.  339;  State  v.  Manley,  63  Iowa, 
344,  19  N.  W.  211. 

[3]  And  as  between  the  memorandum  on 
the  calendar  and  the  entry  in  the  record  book 
the  latter  governs.  Traer  v.  Whitman, 
supra;  Christie  v.  Iowa  Ins.  Co.,  Ill  Iowa, 
177,  82  N.  W.  499. 

[4]  Nor  can  it  be  said  ttiat  evidence  of  an 
oral  announcement  of  the  Judge  is  entitled 
to  any  more  weight  than  his  memoranda 
thereof  in  the  court  calendar.  All  previous- 
ly said  is  merged  in  the  decree  as  spread  on 
the  record  book,  and  as  said  In  Balm  v.  Nunn, 
63  Iowa,  641,  19  N.  W.  810: 

"There  can  be  no  judgment  until  it  is  enter- 
ed in  the  proper  record  of  the  court.  It  cannot 
exist  in  the  memory  of  the  officers  of  the  court, 
nor  in  memoranda  entered  upon  the  books  not 
intended  to  preaer^'e  the  record  of  judgments. 
*  *  •  Defendant  is  not  competent  to  prove 
a  judgment  in  any  other  way  than  by  tie  pro- 
duction of  the  proper  record  thereof.' 

See  Martin  v.  Martin,  125  Iowa,  73,  99  N. 
W.  719 ;  Callanan  v.  Votruba,  104  Iowa.  672. 
74  N.  W.  13,  40  L.  B.  A.  375,  66  Am.  St.  Bep. 
538,  where  the  conrt  said: 

"It  is  not  competent  to  prove  a  judgment  in 
any  other  way  than  by  the  production  of  the 
proper  record  thereof." 

See  Kennedy  v.  Bank,  119  Iowa,  123,  98 

N.  W.  71,  where  the  court  said  that: 

"While  in  one  sense  a  judgnient  is  'rendered' 
when  it  is  announced  by  the  judge,  yet  unto 
that  judgment  is  entered  of  record  uiere  is  no 
competent  eridence  of  such  rendition.  It  can- 
not exist  or  he  depended  upon  the  memory  of 
the  officers  of  the  court  of  any  meinoranda  not 
embraced  in  the  record,  which  the  law  provides 
shall  be  made." 

The  only  competent  proof,  then,  that  Judg- 
ment was  rendered  Is  the  record  thereof, 
and  that  conclusively  shows  that  the  de<!ree 
was  rendered  the  same  day  it  was  entered  of 
record,  January  26,  1916,  or  four  days  sub- 
sequent to  the  sale  of  the  pint  of  whisky. 
In  McGlasson  v.  Scott,  112  Iowa,  289,  83  N. 
W.  974,  the  court  held  it  to  have  been  aa 
error  to  receive  any  evidence  of  the  decree 
other  than  the  record  or  an  authenticated 
copy  thereof. 

[S,  S]  A  decree  properly  entered  should  in- 
dicate the  time,  place,  parties,  matters  In 
dispute,  and  the  result.  Barrett  v.  Garragan, 
16  Iowa,  47;  Chnrdi  v.  Crossman,  41  Iowa, 
373;  Coffey  v.  Gamble,  117  Iowa,  646,  91 
N.  W.  818.  This  so  did,  and  there  is  no  war- 
rant in  the  record  for  saying  that  there  was 
a  hearing  or  trial  prior  to  that  recited  in  the 
decree.  The  fanctlon  of  the  return  Is  to 
bring  the  record  as  made  beifore  this  court, 
and  to  correct  the  same,  and  in  so  far  as  the 
return  conflicts  with  the  record,  it  must  be 
disregarded.  We  do  not  say  that  a  case  may 
not  he  heard  on  a  particular  day  and  decree 
entered  on  another,  or  that  on  application  the 
record  might  not  have  been  corrected  to  show 
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the  facts.  What  we  do  hold  la  that  the  rec- 
ord of  the  decree  duly  entered  Is  conclusive 
as  against  extraneous  evidence,  such  as  oral 
evidence,  returns  to  writs,  and  the  like;  that 
where  a  decree  distinctly  recites  that  there 
was  a  hearing  on  a  day  named  and  decree 
entered  on  that  day,  this  is  not  overcome  by 
a  return  to  a  writ  of  certiorari  saying  that 
the  hearing  occurred  at  a  different  time.  It 
follows  that,  as  there  appears  to  have  been 
no  Injunction  ordered  or  decreed  at  the  time 
of  the  alleged  violation  thereof,  the  plaintiff 
should  have  been  discharged.  The  Judg- 
ment of  the  district  court  is  annulled. 

GAYNOB,    C.    J.,    and    PHESTON,    SAI> 
INGBB,  and  STEV£NS,  JJ.,  concur. 


EJKISMAN  V.  CHICAGO,  B.  4  Q.  R.  CO. 
(No.  30945.) 

(Supreme  CJourt  of  Iowa.    June  26,  1917.) 

1.  Cabbiebs  «=»159(2>,  180(5)  —  Damages  to 
Goods— TiMB  fob  Pbesentino  Claims. 

A  bill  of  lading  condition  that  claims  for  loss, 
etc.,  must  be  made  in  writing  to  carrier  at  point 
of  origin  or  point  of  deliver;  within  four  months 
after  delivery  ot  property,  is  reasonable  and 
binding  on  a  shipper  in  action  against  terminal 
carrier,  although  made  by  initial  carrier. 

[Ed.   Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  fi  711-718,  825.] 

2.  Oarbibbs  «=>163— Damages  to  Good»— Ao- 
noir. 

In  action  against  carrier  for  damages  to 
goods,  the  bill  of  lading  requiring  written  state- 
ment of  loss,  plaintiff  must  show  by  competent 
evidence  not  only  that  he  delivered  such  state- 
ment, but  the  terms  ot  the  statement  itself. 

[Ed.    Note.— For   other   cases,    see   Carriera, 
Cent  Dig.  ||  722-725.] 

3.  Evidence  «s>169— Paboi.  Evidenck— Con- 
tents OV  WBITINiB. 

In  action  against  carrier  for  damages  to 
goods,  the  bill  of  lading  requiring  written  state- 
ment of  loss,  which  statement  plaintiff  claimed 
he  delivered,  he  could  not  show  the  terms  of 
the  statement  by  parol  testimony. 

[Eid.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  i  659.]      ' 

4.  Cabbiebs  ®=>181%— Damages  to  Goods— 
Liability  of  Tebminal  Cabbieb — Cabmack 
Amendment. 

The  Carmack  Amendment  (Act  Jnne  29, 
1906,  c.  3591,  §  7,  34  Staf.  585  [U.  S.  Oomp.  St. 
1916,  i  8C(Ha])  does  nottake  away  the  remedy 
of  the  owner  of  proper^  against  the  terminal 
carrier  for  loss  or  damage  to  his  property  while 
in  its  possession. 

[Ed.    Note.— For   Other   cases,    see   Carriers, 
Cent  Dig.  §  829.] 

5.  Cabbiebs  «s»177(1)— Damages  to  Goods— 
Cabmack  Amendment. 

The  liability  of  connecting  and  terminal 
carriers,  except  in  the  instances  named  in  the 
Oarmack  Amendment,  is  that  given  by  the  com- 
mon law. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.   §S  775,  77a] 

8.  Cabbiebs  <S=»177(4)— Damages  to  Goods— 

Cabmack  Amendment. 

The  only  effect  of  the  Carmack  Amendment, 

as  applied  to  connecting  or  terminal  carriers, 

is  to  give  them  the  benefit  of  aU  lawful  condi- 


tions or  provisitms  in  the  contract  mad*  by'tts 
shipper  with  the  initial  carrier. 

[Ed.  Note.— For  other  cases,  see  Oarrien, 
C!ent  Dig.  »  791-803.] 

7.  Cabbiebs  4s»185(l)— Damaoks  to  Goods— 

Cabmack  Amendment. 
The  rule  that  plaintiff,  to  make  a  prima  fa- 
cie case  in  action  against  a  terminal  carrier  for 
damages  to  goods,  need  only  show  good  condition 
of  goods  when  delivered  to  initiaj  carrier,  and 
damaged  condition  when  received  from  terminal 
carrier,  is  not  changed  by  the  Carmack  Amend- 
ment, for  that  statute  does  not  raise  a  presump- 
tion that  damage  occurred  while  the  goods  were 
in  initial  carrier's  possession,  but  merely  makes 
it  immaterial,  in  action  against  the  initial  car- 
rier, where  the  loss  occurred,  the  initial  ear- 
rer  being  made  responsible  for  the  acts  of  all 
connecting  carriers  as  its  agenta 

lEA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  835-844.] 

Salinger  and  Weaver,  JJ.,  dissenting  in  part 

AppecJ  from  District  Court,  Wayne  Coun- 
ty;  Tbos.  L.  Maxwell,  Judge. 

Action  to  recover  damages  to  goods  shipped 
by  plaintiff  from  Osceola,  Neb.,  to  Corydon, 
Iowa,  over  the  Union  Pacific  and  the  Chica- 
go, Burlington  &  Quincy  Railroad  companies, 
the  former  being  the  initial  carrier.  The  case 
was  originally  brought  in  Justice  court,  and 
upon  a  trial  there  Judgment  was  rendered 
for  plaintiff  In  the  suhi  of  $19.25.  Defend- 
ant sued  out  a  writ  of  error  to  the  district 
court,  and  was  there  heard  on  said  writ, 
resulting  in  a  dismissal  of  the  writ.  The 
case  comes  here  on  appeal  from  thts  ruling. 
iReversed. 

Palmer  Trimble,  of  Keokuk,  and  Miles  & 
Steele,  of  Coi^don,  for  appellant 

PER  CURIAM.  Defendant's  answer  iu 
Justice  court  consisted  of  a  general  denial 
and  some  affirmative  pleas  tn  defense,  to 
wit,  that  plaintiff  at  no  time  before  bringing 
suit  made  any  demand  on  defendant  for 
the  payment  of  damages,  and  that  he  did  not 
within  four  months  after  the  delivery  of 
the  merchandise  make  any  claim  In  writing 
for  said  damages  to  the  defendant  and  did 
not  at  any  time  make  any  such  claim  in  writ- 
ing to  the  Union  Padflc  Railroad  Company, 
at  Osceola,  Neb.  Plaintiff  showed  that  the 
goods  were  in  good  condition  when  delivered 
to  the  Union  Pacific  Railroad  Company  at 
Osceola,  and  in  damaged  condition  when 
he  received  them  from  defendant  at  C!ory- 
don,  Iowa,  and  the  amount  of  his  damages. 
He  also  said  that,  at  the  suggestion  of  de- 
fendant's agent,  he  made  out  a  statement  of 
his  claim  and  handed,  it  to  the  agent  De- 
fendant then  offered  the  bill  of  lading  Issued 
by  the  Union  Pacific  Railroad  Company,,  and 
also  certain  parts  thereof,  among  others,  a 
condition  that  all  claims  for  loss,  damage, 
or  delay  to  goods  must  be  made  fax  writing 
to  the  carrier  at  point  of  origin  or  at  point 
of  .delivery  within  four  months  after  the  de- 
livery of  the  property.  The  bill  of  lading  was 
received  in  evidence,  but  the  condition  quoted 
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was  rejected.  It  then  moved  for  judsmeut, 
and-  its  motion  was  overruled,  and  tbereupoa 
judgment  was  rendered  for  plaintiff  In  tbe 
amount  hitherto  stated. 

The  writ  of  error  challenges  the  correct- 
ness of  these  rulings,  and  also  claims  that 
the  Judgment  was  unwarranted  because  there 
was  no  proof  that  the  goods  were  damaged 
while  in  the  possession  of  the  defendant. 

We  are  agreed  that  the  trial  court  waa  in 
error  in  denying  defendant's  offer  of  the  con- 
dition contained  in  the  bUl  of  lading  as  to 
when  claims  for  damages  should  be  present- 
ed; and  are  further  of  opinion  that  while, 
perhaps,  plaintiff's  testimony  ttiat  he  made 
out  a  statement  of  his  claim  and  handed 
it  to  defendant's  agent  at  Cory  don  was  prop- 
er, yet  it  was  insuflacient  in  and  of  Itself  to 
show  the  nature  of  the  claim,  which  was  In 
writing,  and  which  was  not  shown  to  have 
been  lost  or  destroyed.  . 

[1-8]  The  condition  embodied  in  this  bill 
of  lading  was  reasonable  and  binding  on 
the  plaintiff,  although  made  by  the  initial 
carrier,  and  in  order  to  recover  he  must 
show  by  competent  evidence  not  only  that  he 
delivered  the  statement,  but  the  terms  of 
the  statement  itself.  The  latter  he  could 
not  do  by  parol  testimony.  Stevens  v.  St 
Louis  Ry.  C!o.  (Tex.  Civ.  App.)  178  S.  W. 
810;  M.,  K.  &  T.  Ry.  Co.  v.  Harriman  Bros., 
227  U.  S.  657,  33  Sup.  Ct.  397,  57  L.  Ed.  690 ; 
Southeri)  Express  Oo.  v.  Caldwell,  21  Wall. 
264,  22  L.  Ed.  656 ;  Bailey  v.  Ry.  Co.,  184  Ma 
App.  457,  171  S.  W.  44.  The  decision  below 
must  be  reversed  for  these  reasons. 

There  are,  however,  some  other  questions 
in  the  case  which  are  much  more  trouble- 
some and  upon  which  we  are  not  entirely 
agreed.  While  defendant's  counsel  make  no 
claim  tluit  a  terminal  or  connecting  carrier 
may  not  be  liable  for  loss  or  damage  to 
goods  while  in  its  possession,  some  doubt  has 
arisen  in  the  minds  of  some  of  the  members 
of  the  court  as  to  whether  or  not  there  is  or 
can  be  any  such  liablHly,  and  also  as  to  the 
nature  of  the  proof  to  establish  such  liability. 

It  is  conceded,  or  at  least  should  be,  that 
before  the  enactment  of  what  is  known  as 
the  "Carmack  Amendment"  to  the  Hepburn 
Bill,  the  terminal  carrier  was  liable,  and 
that  all  that  the  consignee  need  do  was  to 
show  that  the  goods,  when  delivered  by  him 
to  the  initial  carrier,  were  In  good  condition, 
and  that  when  surrendered  to  him  by  the 
terminal  carrier  were  in  a  damaged  condi- 
tion, casting  the  burden  upon  the  defendant 
of  showing  nonliability. 

The  material  parts  of  this  Carmack  Amend- 
ment read  as  follows: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point  in 
another  state  shall  issue  a  receipt  or  bill  of  lad- 
ing therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  it  or  any  common 
carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or  over 
whose,  line  or  lines  such  property  m^  pa£S>  and 


no  contract,  receipt,  role,  or  Mgslation  shall 
exempt  such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby  im- 
imsed:  provided,  that  nothing  in  this  section 
shall  deprive  any  holder  of  swh  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law.  That  the  com- 
mon carrier,  railroad  or  transportation  company 
issuing  such  receipt  or  bill  of  lading  shall  be  en- 
titled to  recover  from  the  common  carrier,  rait 
road,  or  transportation  company  on  whose  lines 
the  loss,  damage,  or  injury  shall  have  been  sus- 
tained the  amount  of  such  loss,  damage,  or  in- 
jury as  it  may  be  required  to  pay  to  the  owners 
of  such  property,  as  may  be  evidenced  by  any 
receipt,  judgment,  or  transcript  thereol" 

Did  the  so-called  Carmack  Amesdment 
change  either  of  these  rules?  First,  then,  as 
to  the  rule  of  liability  of  any  save  the  Initial 
carrier.  That  It  was  not  the  intention  of 
Congress  to  change  the  rule  as  to  the  lia- 
bility of  a  terminal  carrier  or  a  connecting 
one,  and  that  it  in  fact  did  not  do  so,  has 
already  been  settled  by  many  decisions,  in- 
cluding those  of  the  Supreme  Court  of  the 
United  States,  some  of  them  announced  before 
this  appeal  was  taken.  See,  among  others,  the 
following  cases:  C,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Rankin,  241  U.  S.  310,  36  Sup.  Ct.  555,  60 
L.  Ed.  1022,  L.  R.  A.  1917A,  265;  G,  F.  A 
Alabama  Ry.  Co.  v.  BUsh  Milling  Co.,  24X 
U.  S.  190,  36  Sup.  Ct  541,  60  L.  Ed.  948; 
St  Ix>uis  S.  W.  Ry.  Co.  v.  Ray  (Tex.  Civ. 
App.)  127  S.  W.  281 ;  K.  O.  So.  Ry.  Oo.  t.  Carl, 
91  Ark.  97,  121  8.  W.  932,  134  Am.  St  Rep. 
56;  Bichlmeler  v.  R.  R.  Co.,  159  Wis.  404, 
160  N.  W.  608;  Bastovra-  Co.  v.  R.  R.,  90  S. 
C.  470,  83  S.  E.  509;  St  Louis  &  S.  F.  R. 
a  Co.  V.  Mounts,  44  Okl.  359,  144  Pac. 
1037;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Boyce  (Tex. 
Civ.  Ak).)  171  8.  W.  1005;  C,  R.  I.  &  P.  Ry. 
Co.  V.  Harrington,  44  Okl.  41,  14S  Pac  325; 
Glassman  v.  C,  R.  I.  &  P.  Ry.  Co..  166  Iowa, 
254,  147  N.  W.  767. 

The  rule  Is  announced  In  the  following  lan- 
guage by  the  Supreme  Court  of  the  United 
States  In  Rankin's  Case,  supra: 

"Counsel  concede  liability  of  a  common  carrier 
under  the  long-recogniaed  common-law  rule  not 
only  for  negligence,  but  also  as  an  insurer,  and 
that,  unless  the  Carmack  Amendment  •  •  • 
has  changed  this  rale,  the  railway  is  responsible 
for  damages  not  exceeding  specified  value.  But 
they  insist  that  in  Adams  Exp.  Co.  v.  Cron- 
inger,  226  U.  S.  491,  33  Sup.  Ct  148.  57  L.  Ed. 
314,  44  L.  R.  A.  (N.  S.)  25T,  we  held  this 
amendment  restricts  a  carrier's  liability  to  loss 
'caused  by  it.'  And,  consequently,  they  say,  the 
trial  court  erred  when  it  charged:  In  this  case 
the  carrier  is  held  to  the  highest  degree  of  care 
for  the  safe  transportation  of  the  animals.' 
Construing  the  Carmack  Amendment  w«  said, 
through  Mr.  Justice  Lurton  in  the  case  cited 
1226  U.  S.],  pages  506,  507  [33  Snp.  Ct  page 
152,  57  L.  Ed.  314,  44  L.  R.  A.  (S.  S.)  257]: 
"The  liability  thus  Imposed  is  limited  to  "any 
loss,  injury,  or  damage  caused  by  it  or  a  suc- 
ceeding carrier  to  whom  the  property  may  be 
delivered,"  and  plainl^r  implies  a  liabiUty  for 
some  default  in  its  common-law  duty  as  a  com- 
mon carrier.'  Properly  understood,  neither  this 
nor  any  other  of  our  opinions  hold  that  this 
amendment  has  changed  the  common-law  doc- 
trine theretofore  approved  by  us  in  respect  of 
a  carrier's  liability  for  loss  occurring  on  its 
own  line." 
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Aealn,ln  tbe  BUsh  MUUng  Ckt.  Case, rapra, 
that  coart  said: 

"There  are  only  two  questloM  presented  here, 
and  these  are  thus  set  forth  fn  the  brief  of  the 
plaintiff  in  error:  '(1)  That  the  plaintUTs  ex- 
ausive  remedy  was  against  the  initial  carrier, 
the  Baltimore  &  Ohio  Southwestern  Bailroad 
Company,  under  the  Carmack  Amendment  of  sec- 
tion 20  of  the  Hepburn  Bill  (34  St.  at  !>.  693,  c. 
3581,  Comp.  Stat.  1913,  {  8592).  (2)  That,  un- 
der the  stipulation  in  the  bill  of  lading  provid- 
ing for  the  filing  of  claims  for  loss  or  damage, 
the  action  was  barred.'  The  first  contention  is 
met  by  repeated  decisions  of  this  court  The 
connecting  carrier  is  not  relieved  from  liability 
by  the  Carmack  Amendment,  but  the  bill  of 
lading  required  to  be  issued  by  the  initial  car- 
rier upon  an  interstate  shipment  governs  the 
entire  transportation,  and  thus  fixes  the  obliga- 
tions of  all  participating  carriers  to  the  extent 
that  the  terms  of  the  bm  of  lading  are  apj;>lica- 
ble  and  valid.  "The  liability  of  any  earner  ui 
the  route  over  which  the  articles'  were  routed, 
for  loss  or  damage,  is  that  imposed  by  the  act 
as  measured  by  the  original  contract  of  ship- 
ment, so  far  as  it  is  valid  under  the  act'  Kan- 
sas City  Southern  H.  Co.  v.  Carl,  !?2T  T'.  S.  fiag, 
648,  83  Sup.  Ct  891,  57  L.  Ed.  (kS3,  t>8t>.  See 
Adams  Express  Co.  v.  Croninger,  226  U.  S.  4S5L, 
607,  60&  33  Sup.  Ct.  148,  67  L.  Ed.  314.  SM, 
321  44  L.  R.  A.  (N.  S.)  257;  Cleveland,  CO. 
&  St  L.  B.  Co.  V.  Dettlebaeh,  229  V.  S.  588, 
691,  86  Sup.  Ct  177,  00  L.  Bd.  453;  Southern 
B.  bo.  V.  Prescott  240  D.  S.  682,  637,  36  Sup. 
Ct  469  [60  L.  Kd.  838] ;  Northern  P.  Ry.  ^. 
T.  Wall,  decided  April  24,  1916  (241  U.  S.  87, 
86  Sup.  Ot  498  [60  L.  Ed.  906])." 

[4]  It  will  be  noticed  that  this  act  does 
not,  either  expressly  or  by  Implication,  ex- 
empt the  terminal  or  any  other  carrier  from 
liability.  Indeed,  the  contrary  aiH)ear8.  In 
tbe  first  place,  the  amendment  reserves  to 
the  holder  of  a  bill  of  lading  any  remedy 
or  right  of  action  which  he  has  under  ex- 
isting law ;  and,  second,  the  carrier  on  whose 
line  the  loss  occurs  Is  expressly  made  lia- 
ble to  the  Initial  carrier  for  any  damages  it 
may  have  been  reqnlred  to  pay  to  the  own- 
er of  the  property.  Snrely,  the  remedy  of  the 
owner  against  the  terminal  carrier  for  loss 
or  damage  to  his  property  while  in  Its  pos- 
session has  not  been  taken  away  by  this 
Carmack  Amendment.  It  can  hardly  be  con- 
ceded that  Congress  intended  to  take  away 
from  owners  of  goods  shipped  into  this  state 
the  ti^t  to  SDe-  a  terminal  carrier  for  dam- 
ages done  while  in  transit,  and  to  provide 
him  a  remedy  only  against  tbe  Initial  car- 
rier, which  may  be  a  line  of  road  operating 
in  some  remote  state  If  this  was  the  in- 
tent of  Congress,  the  act  itself  Is  a  dduslon 
and  a  snare. 

The  object  of  the  act  was  to  settle  the 
law  applicable  to  interstate  commerce,  which 
theretofore  had  been  In  considerable  confu- 
sion as  to  tbe  liability  of  Initial  carriers  In 
the  shipment  of  gooids  in  Interstate  com- 
merce, and  to  make  it  responsible  for  the  acts 
of  all  connecting  carriers  (thns  making  these 
connecting  carriers  its  agents);  and  also  to 
provide  a  statutory  rule  permitting  recovery 
back  by  the  initial  carrier  fr<Hn  the  com- 
pany, on  whose  line  the  loss,  damage,  or  in- 
]nry  was  sustained,  of  the  amount  of  tbe 
loss  or  damage.     The  statut«  was  aimed 


at  initial  carriers,  and  was  not  Intended  to 
apply  to  connecting  or  terminal  (wes,  save  as 
It  made  them  responsible  to  initial  carriers 
for  damages  occurring  on  their  own  lines. 
No  cases  have  been  cited  which  hold  that 
there  is  no  remedy  against  a.  connecting  or 
terminal  carrier,  and  we  do  not  think  any  can 
be  found.  The  cases  cited  clearly  settle  the 
liability  of  terminal  carriers. 

[S]  What  is  the  basU  of  Uabllity  of  a  termi- 
nal or  oonnecttng  carrier?  Is  It  a  state  stat- 
ute, or  a  rule  of  commcm  law  recognized  and 
enforced  by  all  courts,  both  state  and  nation- 
al? While  there  may  be  no  national  federal 
common  law  as  such,  yet  federal  courts  rec- 
ognize tbe  common  law  of  tbe  several  states, 
and  in  some  instances  undertake  to  declare  it 
for  themselves,  even  to  the  extent  of  saying 
that  a  state  court  has  misinterpreted  It; 
and  reversals  are  not  uncommon  because  tbe 
state  court  did  not  correctly  decide  the  com- 
mon-law rule.  Tbe  liability  of  a  carrier,  in 
the  absence  of  statute,  is  that  given  by  the 
common  law,  and,  ii  the  statute  be  merely 
declaratory  of  the  common  law,  it  Is  recog- 
nized and  enforced  by  all  courts  as  such. 
So  that  the  liability  of  connecting  and  termi- 
nal carriers,  except  in  the  instances  n'amed  in 
the  Carmadc  Amendment,  is  given  by  tbe 
common  law,  and  that  law  has  always  been 
recognized  and  enforced  by  the  federal  courts, 
and  Is  In  harmony  vrlth  the  common  law  of 
the  several  states.  See  New  Jersey  Nav.  Co. 
V.  Merchants'  Bank,  6  Ho.w.  845,  12  L. 
Ed.  466 ;  Hutchinson  on  Carriers  (3d  Ed.) 
vol.  1,  S  236,  and  cases  cited ;  4  Ruling  Case 
Law,  947 ;  Beard  &  Sons  v.  IlL  Cen.  R.  R.  Co., 
79  Iowa,  618,  44  N.  W.  800,  T  I*  B.  A.  280, 
18  Am.  St  Rep.  381.  Also  Smith  v.  Alabama, 
124  U.  S.  465,  8  Sup.  Ct  664,  31  L.  Ed.  608 ; 
Western  Union  Co.  v.  Call  Publishing  Co.,  181 
t:.  S.  92,  21  Sup.  Ct.  561,  45  L.  Ed.  766.  But 
for  the  adoption  of  the  Carmack  Amendment, 
it  would  not  be  contended  that  an  action  to 
enforce  liability  against  a  terminal  carrier 
would  not  lie,  even  .were  there  no  statute  or 
state  decision  upon  the  subject 

This  liability  is  not  founded  on  a  local  stat- 
ute nor  is  in  any  manner  dependent  there- 
on. It  exists  because  of  the  duty  resting  up- 
on a  common  carrier,  a  duty  enforced  by  all 
the  courts  of  tbe  country,  tbe  same  as  any 
other  common-law  obligation.  The  Carmack 
Amendment  expressly  provides  that  nothing 
therein  shall  deprive  any  holder  of  a  lecelpt 
or  bin  of  lading  of  any  remedy  or  right  of 
action  he  may  have  under  existing  law. 
What  Is  meant  by  this  exception?  Surely 
some  rights  under  existing  laws  are  saved 
to  the  shipper,  and,  even  if  It  be  held  that  It 
refers  to  federal  laws,  the  rule  of  llabUtty  of 
a  terminal  carrier  has  been  recognized  and 
enforced  by  the  federal  courts  as  a  part  of 
the  general  law  of  the  land.  If  this  be  not 
true,  then  It  is  pertinent  to  Inquire  what 
rights  under  existing  laws  were  preserved 
by  the  exception  found  in  tbe  Carmack 
Amendment    There  was  and  U  no  federal 
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statntory  law  npon  the  subject  save  as  it 
may  have  been  enacted  by  this  Carmadc 
Amendment;  and  as  the  federal  Supreme 
Court  has  expressly  held  that  the  obligations 
of  connecting  and  terminal  carriers' are  not 
afTected  by  this  act,  save  as  It  makes  them 
expressly  Uable  in  some  Instances  to  the 
initial  carriers,  then,  according  to  well-known 
rules  of  construction,  Congress  most  have 
been  content  with  the  rules  applied  and  en- 
forced by  the  state  courts  on  the  subject  of 
this  liability,  for  it  did  not  attempt  to  make 
any  change  therein.  Speaking  to  this  point, 
Chief  Justice  White  in  T.  &  P.  R  R.  Co.  v. 
Abilene  Oil  Ca,  204  U.  S.  487,  27  Sup.  Ct 
354,  51  L.  Ed.  567,  9  Ann.  Ois.  1075,  said : 

"A  statute  will  not  be  construed  as  taking 
away  a  common-law  richt  existing  at  the  date  of 
its  enactment,  unless  that  result  u  imperatively 
required;  that  is  to  say,  unless  it  be  found 
that  the  pre-existing  ri^nt  Is  so  repugnant  to 
the  statute  that  the  survival  of  such  right  would 
in  effect  deprive  the  subsequent  statute  of  its 
e£Scacy ;  in  other  words,  render  its  provisions 
nugatory." 

See,  as  further  supporting  these  views,  k. 
C.  Ry.  Co.  V.  Carl,  227  D.  S.  639,  33  Sup.  Ct 
391,  57  L.  Ed.  683;  S.  L.  S.  W.  Ry.  Co.  t. 
Ray  (Tex.  Civ.  App.)  127  S.  W.  281 ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Word  (Tex.  Civ.  App.)  159 
S.  W.  375;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Ward  (Tex.  Wv.  App.)  169  S.  W.  1035. 

[61  The  only  effect  of  the  Carmack  Amend- 
ment, as  applied  to  connecting  or  terminal 
carriers,  is  to  give  them  the  benefit  <^  all 
lawful  conditions  or  provisions  in  the  con- 
tract made  by  the  shipper  with  the  initial 
carrier.  This  is  the  effect  of  all  the  decisions 
so  far  as  made  by  the  Supreme  Court  of  the 
United  States.  It  is  said,  however,  that  these 
suggestions  run  counter  to  the  rules  announc- 
ed in  Adams  v.  Cronlnger,  226  U.  S.  504,  33 
Sup.  Ct  148,  57  L.  Ed.  314,  44  h.  R.  A.  (N.  S.) 
257.  As  we  read  that  case,  it  is  in  line  with 
our  own  conclusions.  We  quote  the  following 
from  that  case: 

"Prior  to  that  (Carmack]  Amendment  the 
rule  of  carrier's  liability,  for  an  interstate  ship- 
ment of  property,  as  enforced  in  both  federal 
and  state  courts,  was  either  that  of  the  general 
common  law  as  declared  by  this  court  and  en- 
forced in  the  federal  courts  throughout  the  Unit- 
ed States  (Hart  v.  Pennsylvania  R.  Co.,  112 
V.  S.  331,  6  Sup.  Ot.  151,  28  L.  Ed.  717),  or 
Uiat  determined  by  the  supposed  public  policy 
of  a  particular  state  (Pennsylvama  R.  Co.  v. 
Hughes,  191  U.  S.  477,  24  Sup.  Ct.  132,  48 
L.  Ed.  288),  or  that  prescribed  by  statute  law 
of  a  particular  state  (Chicago,  M.  &  St  P.  R. 
Co.  V.  Solan,  169  U.  S.  133,  IS  Sup.  Ct  289, 
42  L.  Ed.  688)." 

The  author-  of  that  opinion.  In  referring  to 
the  proviso  found  in  the  Carmack  Amend- 
ment held  that  the  words  "existing  law" 
meant  the  general  common  law,  as  declared 
by  that  court  and  not  the  supposed  public 
policy  of  a  particular  state,  or  that  prescrib- 
ed by  statute  law  of  a  particular  state.  He 
said: 

"To  construe  this  proviso  m  preserving  to  the 
holder  of  any  such  bill  of  ladmg  any  right  or 
remedy  which,  he  may  have  had  under  existing 
federal  law  at  the  time  of  hia  action  gives  to  it 


a  more  rational  interpretation  than  one  which 
would  preserve  rights  and  remedies  under  exist- 
ing state  laws,  for  the  latter  view  would 
•    •    *    destroy  the  act  itself." 

Again  he  said: 

"One  illustration  would  be  a  right  to  a  rem- 
edy against  a  succeeding  carrier,  in  preference 
to  proceeding  against  the  primary  carrier,  for  a 
loss  or  damage  incurred  upon  the  line  of  the 
former.  The  liability  of  such  succeeding  car- 
rier in  the  route  would  be  tliat  imposed  by  this 
statute,  and  for  which  the  first  carrier  might 
have  been  made  liable." 

Again,  in  B.  &  M.  R.  Co.  t.  Hooker,  233  U. 
S.  97,  34  Sup.  Ct  526,  58  L.  Ed.  868,  U  R.  A. 
1915B,  450,  Ann.  Cas.  1915D,  593,  the  court 
said: 

"The  subject  of  interstate  transportation  of 
proper<7  has  been  regulated  by  federal  law  t« 
the  exclusion  of  the  power  of  the  states  to  con- 
trol in  such  respect  by  their  own  policy  or  leg- 
islation. *  *  •  That  by  the  Oarmack  Amend- 
ment •  •  •  the  subject-matter  of  the  liabili- 
ty of  railroads  under  bills  of  lading  issued  for 
interstate  freight  is  placed  under  federal  regula- 
tion, so  as  to  supersede  the  local  law  and  piolicT 
of  the  several  states,  whether  evidenced  by  judi- 
cial decision,  by  statute,  or  by  state  Oonsdtu- 
tion.  •  •  •  That  in  matters  not  covered  by 
its  own  express  terms  it  had  the  effect  of  e8tal>- 
lishing  the  common-law  rules  respecting  the 
carrier's  liability,  as  laid  down  in  previous  de- 
cisions of  this  court  and  adopted  generally  by 
the  federal  courts." 

To  the  same  effect  see  K.  C.  Ry.  Co.  v.  Carl, 
227  U.  S.  639,  33  Sup.  Ct  391,  57  U  Ed.  683 : 
M.,  K.  &  T.  B.  R.  V.  Harris,  234  U.  S.  412. 
34  Sup.  Ct  790,  58  L.  Ed.  1377,  Lw  R.  A. 
1915E,  942. 

Coming  down  to  the  later  cases  already  re- 
ferred to,  wherein  it  is  expressly  held  that 
since  the  enactment  of  the  Carmack  Amend- 
ment an  action  .will  Ue  against  a  connecting 
or  terminal  carrier,  or  that  all  may  be  sued 
Jointly  as  pointed  out  in  Rankin's  Case  and 
the  Blish  Milling  Case,  supra,  it  is  manifest 
that  the  liability  of  a  connecting  or  terminal 
carrier  ia  not  founded  on  state  statute  or  on 
the  public  policy  of  any  particular  Jurisdic- 
tion, but  upon  the  general  common  law  u 
de<dared  by  the  United  States  Supreme  and 
other  federal  courts  through  the  Union.  See, 
also,  C,  C  C.  ft  St  Louie  Ry.  Co.  t.  Det- 
tlebach,  289  U.  S.  588,  86  Sup.  Ot  177,  06 
L.  Ed.  45a 

[7]  As  the  defendant's  Uabilit;y  is  predicat- 
ed, not  upon  a  state  statute  or  the  public 
policy  of  a  state,  but  upon  the  g«ieral  com- 
mon law  as  applied  by  the  federal  courts,  we 
have  next  to  inquire  whether  or  not  the 
general  rule  aclsts  that  all  a  shipper  need 
do  in  the  first  instance,  in  an  action  against 
a  terminal  carrier,  is  to  prove  that  the  goods 
were  in  good  condition  when  delivered  by 
him  to  the  Ijiitlal  carrier,  and  in  a  broken  or 
damaged  condition  when  received  by  him 
from  the  terminal  carrier. 

It  is  well  to  bear  in  mind  the  exact  point 
presented  fbr  discussion.  We  have  no  occa- 
sion to  determine  what  the  rule  may  be  la 
an  actlMi  against  a  connecting  carrier  or  ia 
an  aetion  by  an  initial  carrier  against  a  con- 
necting or  terminal  one  for  subrogation  on* 
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der  the  Oarmack  Ammdment — with  tbeae 
questlouB  we  have  nothing  to  do  at  thin  time. 
The  main  question  here  has  already  beeo 
stated ;  it  is  plain  and  clear  cut  Ordinarily 
it  would  be  enough  to  quote  the  latest  pro- 
nouncement of  the  Supreme  Court  of  the 
United  States  upon  tlds  subject.  In  Oalvea- 
ton  Ry.  Ca  v.  Wallace,  22S  U.  S.  481,  32  Sup. 
Ot.  206,  66  U  Ed.  516,  that  court  said: 

"Under  the  Carmack  Amendment,  as  already 
oenstnied  in  the  Riverside  Mills  Case  [21d  U. 
S.  186,  31  Sup.  Ct.  164,  6S  L.  Ed.  167,  31  L. 
E.  A.  (N.  S.)  "n,  wherever  the  carrier  voluntari- 
ly accepts  goods  for  shipment  to  a  point  on 
another  line,  in  another  state,  it  is  condnsiTe- 
ly  treated  as  having  made  a  through  contract. 
It  thereby  elected  to  treat  the  connecting  car- 
riers as  its  agents  for  all  purposes  of  transpor- 
tation and  delivery.  This  case,  then,  must  be 
treated  as  though  the  point  of  destination  was 
on  its  own  line,  and  is  to  be  governed  by  the 
same  rules  of  pleading,  practice,  and  presump- 
tion as  would  have  applied  if  the  shipment  had 
been  between  stations  in  different  states,  but 
both  on  the  company's  railroad.  Thus  consid- 
ered, when  the  ooldera  of  the  bills  of  lading 
proved  the  goods  had  not  been  delivered  to  the 
consignee,  the  presumption  arose  that  they  had 
been  lost  by  reason  of  the  negligence  of  the  car- 
rier or  its  agents.  The  burden  of  proof  that  the 
loss  resulted  from  some  cause  for  which  the 
initial  carrier  was  not  responsible,  in  law  or 
by  contract,  was  then  cast  upon  the  carrier. 
The  plaintiffs  were  not  obliged  both  to  prove 
their  case  and  to  disprove  the  existence  of  a  de- 
fense. The  carrier  and  its  agents,  having  re- 
ceived possession  of  the  goods,  were  charged 
with  the  duty  of  deKverine  them,  or  explaining 
why  that  had  not  been  done.  This  must  be 
so,  because  carriers  not  only  have  better  means, 
but  often  the  only  means,  of  making  such  proof. 
If  the  failure  to  deliver  was  due  to  the  act  of 
God,  the  public  enemy,  or  some  cause  against 
which  it  might  lawfnllv  contract,  it  was  for  the 
carrier  to  bring  itself  within  such  exception. 
In  the  absence  of  such  proof,  the  plaintiffs  were 
entitled  to  recover,  and  the  judgment  is  af- 
firmed." 

Nothing  said  In  Southern  Ry.  Co.  t.  Pres- 
^tt,  240  U.  S.  632,  86  Sup.  Ot  468,  60  L.  Ed. 
836,  militates  against  thla  view.  There  was 
a  valid  contract  made  by  an  initial  carrier 
with  the  shipper,  limiting  the  liability  of  the 
terminal  carrier  as  a  warehouseman,  and  it 
was  held  that  this  contract  was  binding 
upon  the  shii^ter,  and  could  be  relied  upon 
by  the  terminal  carrier.  Again,  it  was  held 
that,  as  the  terminal  carrier's  liability  was  as 
a  warehouseman  only,  and  that  as  the  com- 
pany was  liable  only  for  negligence  and  not 
as  an  Insurer,  the  owner  had  the  burden 
of  proving  negligence,  ei^ecially  where  the 
loss  was  shown  to  have  been  due  to  fire.  The 
following  quotation  gives  the  gist  of  that 
decision: 

'  "It  was  explicitly  provided  that.  In  case  the 
property  was  not  removed  within  the  specified 
time,  it  should  be  kept,  subject  to  liability  'as 
warehouseman  only.'  The  railway  company 
was  therefore  liable  only  in  case  of  negligence. 
The  plaintiff,  asserting  neglect,  had  the  burden 
Of  establishing  it.  This  burden  did  not  shift 
As  it  is  the  duty  of  the  warehouseman  to  deliver 
upon  proper  demand,  his  failure  to  do  so,  with- 
out excuse,  has  been  regarded  as  making  a  prima 
facie  case  of  negligence.  If,  however,  it  appears 
that  the  k>a«  is  due  to  fire,  that  fact  in  itaelf,  in 


the  absence  of  circumstances  permitting  the  in- 
ference of  lack  of  reasonable  precautions,  does 
not  suffice  to  show  neglect,  and  the  plaintiff. 
having  the  affirmative  of  the  issue,  must  go 
forward    with    the    evidence.    *    *    *    In    tha 

S resent  case  it  is  undisputed  that  the  loss  was 
ue  to  fire  which  destroyed  the  company's  ware- 
house, with  its  contents,  including  the  property 
in  question.  The  fire  occurred  in  the  early 
morning,  when  the  depot  and  warehouse  were 
closed.  The  cause  of  the  fire  did  not  appear, 
and  there  was  nothing  in  the  circumstances  to 
indicate  neglect  on  the  part  of  the  railway  com- 
pany." 

It  will  thus  be  seen  that  in  this  case  the 
court  announced  the  general  rule  as  to 
presumptions,  but  held  that  they  did  not 
apply  for  the  reasons  stated.  We  have  ex- 
pressly held  that  all  plaintiff  need  do  un- 
der the  Carmack  Amendment,  where  the  ac- 
tion is  against  a  terminal  carrier.  Is  to 
■how  good  condition  of  the  goods  when  de- 
livered to  the  Initial  carrier,  and  bad  or 
damaged  condition  when  received  by  him 
from  the  terminal  carrier.  See  Olassman 
V.  Ry.  Co.,  166  Iowa,  255,  147  N.  W.  757; 
Carr  v.  Ry.  Co.,  173  Iowa,  444,  156  N.  W. 
840.  The  same  doctrine  Is  announced  in  the 
following  cases:  Duvall  v.  R.  R.  Co.,  136  La. 
189,  06  South.  104;  Eastover  Co.  v.  Atlantic 
Coast  Line  Co.,  09  8.  C.  470,  83  S.  B.  599; 
St.  Louis  Co.  T.  Mounts,  44  OkL  359, 144  Pac 
1037;  C,  R.  I.  &  P.  Ry.  Co.  v.  Harrington, 
44  Okl.  41,  143  Pac.  326;  Collins  v.  Den- 
ver &  R.  a.  Ry.  Co.,  181  Mo.  App.  213,  167 
S.  W.  1178;  Wlllett  v.  Ry.  Co.,  66  S.  C.  477, 
46  S.  E.  93;  St  Louis  Ry.  Oa  v.  Fenley  (Tex. 
OlT.  App.)  118  S.  W.  846;  K.  a  So.  Ry. 
Co.  ▼.  Carl,  91  Ark.  97.  121  S.  W.  932,  134 
Am.  St.  Rep.  66. 

I  shall  not  take  the  time  or  space  to  quote 
from  these  cases.  They  each  and  every  one 
hold  that  the  Oarmack  Amendment  does  not 
change  the  rule  as  to  what  a  plaintiff  must 
prove  in  order  to  recover  In  an  action  tor 
loss  or  damage  to  goods  in  interstate  ship- 
ment against  a  terminal  carrier.  There  are 
no  decisions  to  the  contrary  which  we  have 
been  able  to  find.  St.  Louis  Ry.  Co.  v.  Oonld 
(Tex.  Olv.  App.)  166  S.  W.  13,  was  an  ac- 
tion against  the  initial  carrier,  and  it  was 
there  held  immaterial  where  the  loss  oc- 
curred, and  the  qtiestlon  here  presented  was 
In  no  manner  involved. 

In  Carlton  Produce  Co.  v.  Velasoo  Ry.  Co. 
(Tfex.  Clv.  App.)  131  S.  W.  1187,  the  action 
was  by  an  Initial  carrier  against  a  connect- 
ing one  to  recover  damages  paid  by  It  to  a 
shipper.  The  action  was  bottomed  upon  the 
Carmack  Amendment,  and  It  was  held  In- 
cumbent on  the  initial  carrier  to  show  that 
the  damage  was  done  by  the  connecting  car- 
rier. It  is  said  la  that  case  that  no  pre- 
sumption arose  in  favor  of  the  initial  car- 
rier under  the  act,  and  that  it  was  require 
ed  to  prove  damages  done  to  the  goods  while 
in  the  custody  of  the  connecting  carrier.  It 
will  be  notioed  that  the  action  was  under  the 
Carmack  Amendment  and  that  It  was 
against  a  connecting  and  not  a  terminal  car- 
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rier.  Charleston  Ry.  Co.  v.  VamTlUe  Oa, 
237  IT.  S.  597,  35  Sup.  a.  715,  59  L.  Ed.  1137, 
Ann.  Gas.  1916D,  333,  was  an  action  against 
a  terminal  carrier  to  recover  damages  to  an 
Interstate  shipment  of  goods  and  for  penalty 
Imposed  by  a  statute  for  failure  to  pay  a 
claim  promptly.  The  question  presented  was 
the  validity  of  the  state  statute  imposing  the 
penalty,  and  it  was  held  that,  as  it  imposed 
a  i)enalty  upon  a  terminal  carrier  for  lossas 
on  roads  in  other  Jurisdictions,  and  increased 
its  liability  by  a  fine  difficult  to  escape,  it 
overlapped  the  federal  act  (Carmack  Amend- 
ment) as  resi>ects  the  subject  grounds  and 
extent  of  liability  and  was  therefore  in- 
valid. What  was  said  with  reference  to  pre- 
sumptions had  reference  to  this  state  of  facts. 

It  may  be  well,  in  closing,  to  call  atten- 
tion to  the  presumptions  arising  nnder  the 
Carmack  Amendment  in  actions  by  a  shipper 
against  an  initial  carrier,  leaving  aside  ac- 
tions against  a  connecting  carrier.  In  an 
action  against  an  initial  carrier,  the  ques- 
tion as  to  where  or  on  whose  line  the  loss 
occurred  is  entirely  immaterial.  All  the 
shipper  need  do,  in  the  first  instance.  In  an 
action  against  the  initial  carrier,  is  to  prove 
that  loss  or  damage  occurred  at  some  time 
during  shipment.  In  such  cases  there  Is  no 
presumption  as  to  where  the  loss  occurred, 
for  that  is  immaterial;  but  a  presumption 
does  arise  that,  wherever  the  damage  oc- 
curred, the  initial  carrier  is  responsible, 
and  the  burden  is  upon  It  to  show  that  it  Is 
not  liable,  because  the  damage  was  due  to  an 
act  of  God  or  public  enemy,  or  that  it  was 
caused  by  the  act  of  the  shipper  or  bis  agent 
Or,  if  the  action  is  bottomed  on  the  negli- 
gence of  any  of  the  carriers,  as,  for  Instance, 
as  warehousemen,  the  Carrier  must  prove 
that  the  loss  was  dne  to  some  exempt  cause, 
as  by  fire.  That  being  shown,  most  courts 
bold  that  the  burden  Is  then  on  the  shipper 
of  showing  negligence.  This  is  one  kind 
of  presumption. 

Another,  which  In  no  manner  conflicts  with 
the  previous  one,  is  the  presumption  which 
arises  in  an  action  against  a  terminal  car- 
rier for  loss  or  damage  to  goods,  as  to  where 
or  on  whose  line  the  loss  occurred.  This  lat- 
ter is  the  one  involved  in  this  case,  in  ad- 
dition to  the  further  one,  tliat  there  was 
also  an  additional  one  like  unto  the  first, 
which  had  to  be  met  by  the  terminal  car- 
rier in  the  event  it  did  not  affirmatively 
prove  that  the  loss  or  damage  occurred  on 
some  other  line  of  road. 

Failure  to  distinguish  between  these  two 
kinds  of  presumptions  is  likely  to  cause  dif- 
ficulty. We  have  to  deal,  then,  with  the 
presumption  as  to  where  the  loss  occurred, 
it  being  conceded  that  the  Carmack  Amend- 
ment has  not  deprived  plaintiff  of  his  cause 
of  action  against  the  terminal  carrier.  What 
is  this  presumption?  Is  it  a  mle  of  pnblic 
policy  or  of  state  enactment,  or*  Is  It  a  rule 
of  evidence  and  of  procedure  which  is  in  no 
manner  mentioned-  In  the  Carmack  Amend- 


ment? Tliat  it  Is  the  general  rule  applied 
by  all  courts,  state  as  well  as  federal,  un- 
less changed  by  the  Carmack  Amendment,  is 
conceded. 

This  presamptlon  is  a  mle  of  evidence 
founded  on  logic  and  human  experience.  In 
due  course  d  business  freight  is  safely 
handled  and  transmitted  in  good  condition 
from  one  carrier  to  another  until  it  reaches 
its  final  destination,  and  it  Is  presumed  that 
when  this  freight  reached  the  hands  of  the 
delivering  carrier  it  was  In  good  condition. 
If  it  was  not  then  the  delivering  carrier,  hav- 
ing received  the  goods,  and  having  had  them 
since  their  receipt,  has  the  better,  and  oft- 
times  the  only,  knowledge  as  to  the  condition 
of  the  goods  when  received  by  it  and  their 
treatment  thereafter.  The  rule  is  founded, 
as  we  have  said,  on  logic,  human  exx)erieDce, 
and  of  administrative  necessity  or  conven- 
ience, and  we  see  nothing  whatever  In  the 
Carmack  Amendment  in  conflict  therewitli. 
It  does  not  conflict  with  any  other  presump- 
tion created  or  recognized  by  that  amend- 
ment As  already  observed,  this  amendment 
in  no  manner  undertakes  to  say,  by  pre- 
sumption or  otherwise,  where  the  loss  ac- 
tually occurred.  In  an  action  against  the 
Initial  carrier,  this  is  entirely  Immaterial. 
It  becomes  material  under  that  act  when, 
and  only  when,  the  Initial  carrier  sues  a 
connecting  or  terminal  carrier  for  reimburse- 
ment, and,  as  this  action  Is  not  of  that  kind, 
we  need  not  consider  the  rule  In  snch  cases. 

There  are  no  contrary  and  conflicting  pre- 
sumptions here,  and  It  will  be  presumed 
that  the  damage  was  done  while  the  goods 
were  in  the  possession  of  the  terminal  car- 
rier. It  is  a  rebuttable  one,  and  If  it  shows 
that  the  damage  occurred  on  another  line 
it  is  under  no  liability.  There  is,  we  may 
say,  parenthetically,  no  presumption  under 
the  act  that  the  actual  damage  occurred' 
while  the  goods  were  in  possession  of  the 
Initial  carrier.  If  the  terminal  carrier  fails 
to  show  that  the  damage  did  not  occur  on 
its  line,  then  it  has  another  presumption  or 
prima  facie  case  to  meet,  and  that  Is  to  show 
that  the  damage  was  due  to  some  of  the  ex- 
cepted perils,  or  was  not  of  a  kind  for  which 
it  should  be  held  liable  under  the  original 
contract  of  shipment  with  the  initial  car- 
rier. Until  these  presumptions  are  met,  lia- 
bility of  the  terminal  carrier  is  shown,  or  at 
least  a  prima  fade  case  is  made  out  There 
are  no  counter-presumptions,  and  the  pre- 
sumption does  not  conflict  with  liny  proved 
facts. 

Our  conclusion  is  that  the  Carmack  Amend- 
ment has  not  taken  away  from  a  shipper 
the  right  to  sue  a  terminal  or  connecting 
carrier,  and  that  his  remedy  is  not  alone 
against  the  Initial  carrier;  tliat,  in  an  ac- 
tion ogalnst  a  terminal  carrier,  the  rules  of 
practice,  procedure,  and  evidence  are  not 
changed  by  the  said  Carmack  Amendment; 
and  that,  while  the  case  must  be  reversed  on 
another  ground,  the  trial  court  did  not  err 
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ta  Ita  conelusl<m  tbat  judgment  should  not 
be  rerersed  tor  faUnre  of  proof. 
Beversed. 

LADD,  PBBSTON,  EVANS,  STEVENS, 
and  GAYNOR,  JJ.,  concur. 

SALINGER,  J.  (dissenting).  The  courts 
have  Indulged  a  presumption,  made  by  them 
or  by  statutes,  that  where  goods  are  received 
by  the  initial  carrier  In  sound  condition,  and 
the  last  carrier  delivered  them  damaged,  the 
damage  was  done  by  the  last  carrier.  The 
question  Is  whether,  by  section  20  of  the  Car- 
mack  Act,  Congress  effectively  substituted  a 
presumption  that  the  Initial  carrier  caused 
damage  found  at  delivery  by  the  last  carrier, 
or  otherwise  effected  the  abrogation  of  said 
presumption  against  the  last  carrier.  TMs 
must  be  answered  by  (a)  determining  wliat 
said  "presumption"  Is,  in  order  to  determine 
whether,  being  what  it  is,  Congress  has  pow- 
er either  to  abrogate  it  or  to  change  its  ap- 
plication; (b)  ascertaining  whether,  the  pow- 
er existing.  Congress  lias  exercised  it. 

This  "presumption"  is  either  (1)  court  or 
statute  made,  or  (2)  a  state  policy  or  regula- 
tion, or  (3)  a  Judicial  policy.  And  creating, 
deflnlng,  or  giving  it  effect  is  "a  rule  of 
decision,"  wherewith  the  courts  apply  the 
presumption  of  continuity  and  a  rule  of  con- 
venience, in  suits  which  assert  that  a  carrier 
has  damaged  a  shipment  See  Moore  v.  Ry., 
173  Mass.  335,  53  N.  E.  818,  73  Am.  St.  Rep. 
298;  Charleston  Co.  v.  Furniture  Co.,  237  U. 
S.  607.  35  Sup.  Ct.  715,  59  L.  Ed.  1137,  Ann. 
Cas.  1016D,  333 ;  Bailey  v.  Ry.,  184  Mo.  App. 
457,  171  S.  W.  44;  American  Silver  Co.  t. 
By.,  174  Mo.  App.  184,  156  S.  W.  at  832; 
Railway  v.  Harris,  234  V.  S.  412,  34  Sup.  Ct. 
790,  68  L.  Ed.  1377,  L.  B  A.  1916E,  942; 
Railway  t.  Hooker,  283  V.  8.  97,  34  Sup.  Ot 
620,  58  L.  Ed.  868,  L.  B.  A.  1915B,  460,  Ann. 
Cas.  1915D,  593;  Beard  v.  By.,  79  Iowa,  at 
523,  44  N.  W.  800,  7  L.  B.  A.  280,  18  Am.  St 
Bep.  381 ;  Railway  v.  Harrington,  44  Okl.  41, 
143  Pac.  at  328. 

Can  Congress  change  these  as  to  interstate 
shipments? 

Either  the  courts  or  the  Legislature  can 
mali:e  trial  rules.  In  the  absence  of  statute, 
the  former  may  make  the  presumption  of 
continuity  the  basis  of  holding  the  last  car- 
rier liable;  Or  may  hold  that  same  is  insuffl- 
dent  to  make  it  liable,  or  abrogate  it,  or  sub- 
stitnte  for  it  The  I«glslatnre  can  declare 
that  stated  things  shall  raise  a  stated  pre- 
sumption as  to  liability,  and  fix  the  burden 
of  proof.  Hunter  v.  Coal  Co.,  154  N.  W.  at 
1042;  South  Covington  By.  v.  Plnan,  163  Ky. 
840,  155  S.  W.  at  744.  It  follows  it  may 
change  theretofore  existing  rules  on  presum- 
ed liability  and  burden  of  prool  Hunter  v. 
Coal  Co.,  supra.  If  it  may  make  rules  on 
these,  it  may  abolish  or  change  them  when 
made  by  the  courts;  and  it  is  settled  that 
rales  that  liave  been  evolved  by  the  courts 
may  properly  l>e  abrogated  by  the  Legisla- 


ture. See  Hunter's  Case,  supra;  and  Borg- 
nls'  Case,  147  Wis.  327,  133  N.  W.  209,  37  I* 
B.  A.  (N.  S.)  4S9;  Jensen's  Case,  215  N.  Y. 
514,  109  K.  E.  604,  L,  B  A.  1916A.  403,  Ann. 
■  Cas.  1916B,  276;  Mondou's  Case,  32  Sup.  Ct 
109;  Creamer's  Case,  85  Ohio  St  349,  97  N. 
E.  606,  39  L.  B.  A.  (N.  S.)  694;  In  re  Opinion 
of  Justices,  209  Mass.  607,  96  N.  E.  308  ;  and 
State  V.  Clausen,  66  Wash.  156,  117  Pac 
1101,  37  Lu  B  A.  (N.  S.)  466.  It  can  abolish 
the  common-law  rule  with  respect  to  the  as- 
suming of  risk  of  injury  from  defective  ap- 
pliances (Seaboard  Line  v.  Horton,  233  U.  S. 
492,  34  Sup.  Ct.  at  639,  58  L.  Ed.  1062,  L.  B. 
A.  19150,  1,  Ann.  Cas.  1915B,  475),  and  annul 
the  presumption  of  guilt  theretofore  arising 
from  the  finding  of  an  indictment  (Ford  v. 
DlUey,  156  N.  W.  518). 

Within  certain  limits.  Congress  may  do  all 
a  state  Legislature  can,  or  supersede  any- 
thing which  a  Legislature  has  enacted.  It 
follows  that  witMn  those  limits  Congress 
may  so  deal  with  court-made  law.  Interstate 
commerce  is  within  the  field  of  such  action. 
It  lias  been,  therefore,  held  that  an  act  of 
Congress  supersedes  an  Ohio  statute  which 
makes  the  mere  proof  of  the  existence  of  de- 
fects in  appliances  prima  facie  evidence  of 
negligence.  And  that  the  Carmack  Amend- 
ment supersedes  local  law,  which  puts  the 
burden  of  proof  to  show  want  of  negligence 
upon  a  warehouseman.  Southern  By.  t. 
Prescott,  240  U.  S.  632,  3«  Sup.  Ct  469,  60  L. 
Ed.  836. 

It  is  true,  but  not  material,  that  actions 
based  on  a  federal  statute  are  "triable  and 
tried  in  a  state  court;  hence  local  rules  of 
practice  and  procedure  were  applicable." 
By.  V.  De  Atley,  241  U.  S.  310.  36  Sup.  Ct  at 
566,  60  L.  Ed.  1016,  right  column.  This  set- 
tles what  may  lie  done  if  (Congress  does  not 
Intervene,  but  has  no  bearing  on  whether  it 
can  intervene; 

li  seems  clear  that  Congress  has  power  to 
abrogate  or  change  the  presumption  indulged 
in  against  the  last  carrier,  whether  by  stat- 
ute or  evolved  by  the  courts. 

II.  Has  Congress  changed  these  as  to  in- 
terstate sliipments?  If  it  bos,  it  was  done 
by  the  following  statute: 

'That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  tran«- 
portation  from  a  point  in  one  state  to  a  point 
in  another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  it  or  by  any  com- 
mon carrier,  railroad,  or  transportation  com- 
pany to  wliich  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  that  nothing  in  this 
section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law.'  Section  7 
of  Carmack  Am.  to  section  20  of  Hepburn  Act, 
34  Statutes  at  Large,  584,  a  3591. 

It  is  settled  that  the  provision  of  this 
amendment  that  nothing  theiein  contained 
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'^all  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  law," 
does  not  preserve  this  presumption,  because 
that  proviso  refers  only  to  snch  rights  and 
remedies  as  the  holder  may  have  had  at  the 
time  of  his  action  under  existing  federal  law. 
Adams  v.  Cronlnger,  226  V.  S.  491,  33  Sup, 
Ct  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  25T; 
Charleston  v.  Furniture  Co.,  237  P.  S.  597, 
35  Sup.  Ct  716,  59  L.  Ed.  1137,  Ann.  Cas. 
1916D,  333;  Joseph  v.  Railway,  175  Mo.  App. 
18,  157  S.  W.  at  838 ;  Southern  Ry.  v.  Ben- 
nett, 17  Ga.  App.  162,  86  S.  B.  4ia 

Ila.  In  Carlton  v.  Velasco  (Tex.  Civ.  App.) 
131  S.  W.  at  1188,  it  is  said: 

"Presumptions  indulged  in  by  courts  prior  to 
the  enactment  of  that  act  in  regard  to  the  final 
carrier  have  no  bearingor  effect  upon  cases  aris- 
ing under  that  act.  Those  presumptions  have 
been  effectually  destroyed  by  the  declaration 
that  the  initial  carrier  in  interstate  shipments 
is  liable,  no  matter  on  what  line  the  damages 
may  have  occurred." 

Though  it  is  not  done  so  expressly,  the 
same  conclusion  is  announced  in  Charleston 
Co.  V.  Furniture  Co.,  237  D.  8.  697,  35  Sup. 
Ct.  715,  59  L.  Ed.  1137,  Aim.  Cas.  1916D, 
833.  There  the  Stipreme  Court  of  South 
Carolina  defends  a  statute  penalty  by  a 
statement  whlcdi  the  Supreme  Court  ot  the 
United  States  interprets  to  "mean  no  more 
than  that  there  Is  a  presumption  that  the 
carrier  that  falls  on  notice  to  point  out  some 
other  as  responsible  Is  itself  In  fault"  The 
federal  decision  points  out  that  the  defend- 
ant happened  to  be  the  last  carrier  of  the 
line,  and  that  in  many  states,  including 
South  Carolina,  "a  so-called  presumption  has 
been  established  at  common  law  that  prop- 
erty starting  in  good  condition  remains  so 
until  the  latest  moment  when  it  could  have 
been  harmed";  and  that,  while  this  was  fltst 
treated  as  a  true  presumption  of  fact,  it  be- 
came, if  it  was  not  always,  a  rule  Of  i^ub- 
stantlve  law — a  rule  of  convenience  calling 
on  the  last  carrier  to  explain.  It  is  then 
said  that  there  is  thus  presented  a  case  "that 
a  carrier  in  interstate  commerce  has  been 
held  liable  for  a  loss  not  shown  to  have  hap- 
pened while  the  goods  were  in  its  possession 
or  within  the  state,  or  to  have  been  caused 
by  it,  if  those  facts  are  now  in  any  way  ma- 
terial, on  the  strength  of  a  rule  of  substan- 
tive law."  A  reversal  is  put  on  the  ground 
that  "the  special  regulations  and  policies  of 
particular  states  upon  the  subject  of  the  car- 
rier's liability  for  loss  or  damage  to  inter- 
state shipments  *  •  •  have  been  super- 
seded." This  has  since  been  followed  In 
South  Carolina.  Spence  v.  Railway,  101  S. 
C  436,  86  S.  E.  1058. 

In  a  word,  the  federal  Supreme  Court 
deals  with  the  case  as  one  wherein  the  last 
carrier  was  penalized  because  of  indulgence 
in  a  presumption  of  negligence  created  by 
statute,  and  nullifies  the  statute  because  of 
the  Carmack  Amendment 


In  Galveston  Ry.  v.  Wallace,  223  TJ.  S.  481, 
32  Sup.  Ct  at  207,  56  L.  Ed.  616,  It  is  said 
that  the  Initial  carrier  must  now  treat  the 
connecting  carriers  as  its  agents  for  all  pur- 
poses of  transportation  and  delivery;  that 
the  whole  transaction  "is  to  be  governed  by 
the  same  rules  of  pleading,  practice,  and  pre- 
sumption as  would  have  applied  if  the  ship- 
ment had  been  between  stations  in  dUTerent 
states,"  both  on  the  initial  carrier's  railroad. 

III.  It  is  open  to  serious  question  whether 
anything  in  the  language  of  the  Carmack 
Amendment  creates  a  presumption  against 
the  initial  carrier.  As  written,  it  does  no 
more  than  to  make  blm  paymaster  for  whom- 
soever, including  himself,  may  have  Injured 
an  interstate  shipment,  giving  him  recourse' 
vrer  upon  proof  that  some  other  participant 
in  the  carriage  did  the  injury.  While  Carlton 
V.  Velasco,  supra,  construes  the  act  to  work  a 
destruction  to  the  presumption  theretofore  in- 
dulged, even  that  is  not  so  much  a  declaration 
that  the  same  presumption  rules  against  the 
initial  carrier  that  once  ruled  against  the  de- 
livering one  ad  it  Is  a  holding  that  the  last 
presumption  has  been  destroyed  because  of 
the  obligation  placed  upon  the  initial  car- 
rier. And  so  of  Charleston  v.  Furniture  Co., 
237  tJ.  S.  697.  35  Sup.  Ct  715,  59  L.  Ed.  1137, 
Ann.  Cas.  1916D,  333.  Beyond  all  question 
the  holding  of  this  case  rules  that  the  Car- 
mack Amendment  destroys  the  presumption 
as  to  the  last  carrier,  but  this  is  not  neces- 
sarily a  finding  that  the  same  presumption 
is  now  raised  against  the  initial  carrier.  It 
too,  can  rest  upon  the  fact  that  what  the 
Carmack  Act  places  upon  the  initial  carrier 
is  inconsistent  with  allowing  the  presumption 
against  the  last  carrier  still  to  rule.  It  is 
authority  against  indulging  the  presumption, 
but  perhaps  not  authority  for  a  claim  that 
the  same  presumption  rules  against  the  ini- 
tial carrier  which  before  the  act  prevailed 
against  the  delivering  carrier.  A  closer  ques- 
tion is  made  of  it  by  Galveston  Ry.  v.  Wal- 
lace, 223  U.  S.  481,  32  Sup.  Ct  at  207.  66  L. 
Ed.  616,  which  holds  that  the  initial  carrier 
must  now  treat  the  connecting  ones  as  its 
agents  for  all  purposes  of  transportation  and 
delivery;  that  the  whole  transaction  "Is  to 
be  governed  by  the  same  rules  of  pleading, 
practice,  and  presumption  as  would  have  ap- 
plied If  the  shlpnlent  had  been  between  sta- 
tions in  different  states,  but  both  on  the" 
initial  carrier's  railroad.  And  see  Storm 
Lake  v.  Ry.  (D.  C.)  209  Fed.  895 ;  Collins  v. 
ay.,  181  Mo.  App.  213,  167  S.  W  at  1179. 
And  the  Initial  carrier  has  the  burden  of 
proof  to  show  that  the  loss  resulted  from 
some  cause  for  which  neither  it  nor  any 
of  its  connectiug  carriers  are  responsible. 
Wherefore  its  defense  must  or  may  Include 
such  proof  as  before  the  act  the  particular 
connecting  carrier  who  was  sued  had  to 
make.  Nashville  Ky.  v.  Truitt,  17  Ga.  App. 
230.  86  8.  E.  421 ;  Gamble  v.  Ry.,  262  lU.  400^ 
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104  N.  B.  at  6fl7,  Aon.  Gas.  1915B,  SO;  Brtai< 
son  V.  Hy.,  169  N.  O.  425,  86  S.  E.  S71 ;  Texas 
«y.  V.  Becker  (Tex.  Oiv.  App.)  171  S.  W. 
1024 ;  St.  Loals  Ry.  t.  Oould  (Tex.  CSv.  App.) 
165  S.  W.  13;  Georgia  Ry.  v.  Bllsh,  241  U.  S. 
190.  36  Sup.  Gt.  544,  60  L.  Ed.  »4S;  Tbomas 
v.  Blair,  185  Mi<*.  422,  IBI  N.  W.  1041;  Coov- 
ert  V.  Ry.,  80  Wash.  87,  141  Pac.  324 ;  Kan- 
a&s  aty  By.  ▼.  Ry.,  110  Ark.  612,  163  S.  W. 
171^  It  may  no  longer  defend  by  urging  that 
the  last  carrier  is  to  blame.  Karr  t.  Ry.  (W. 
Va.)  86  S.  B.  43. 

The  history  of  the  ameadment  demoa- 
strates  that  In  enacting  same  Congress  acted 
under  certain  conceptions.  It  has  been  held 
that  Congress  acted  because  public  policy  de- 
manded the  shipper  should  not  be  left  remedi- 
less on  account  of  the  immensity  of  traffic 
and 'the  complexity  of  connecting  railroad 
business,  which  made  his  proving  on  what 
lines  his  loss  occurred  a  practical  impossibil- 
ity, whUe  it  was  easy  for  the  carrier  to  lo- 
cate the  loss  or  damagei  Willett's  Case,  66 
S.  C.  477,  46  S.  B.  93.  Farther,  that  Ck>ngrees 
acted  to  save  the  Injured  shipper  from  fall- 
ing between  two  stools,  and  being  compelled 
to  sue  over  and  again  as  in  each  suit  he  failed 
in  proof  as  to  the  particular  carrier  whom 
he  bad  in^leaded,  which  created  a  situation 
where  he  had  to  accept  such  settlement  as 
should  be  proposed ;  that  the  act  was  Intend- 
ed to  facilitate  remedy  by  locating  the  respon- 
sible carrier  flUyerslde  Mills  Case,  219  U.  S. 
186,  31  Sup.  a.  166,  56  L.  Ed.  167,  31  L.  R. 
A.  [N.  S.]  7) ;  that  its  purpose  was  to  aid  In 
establiahing  vnlty  at  lesponsibiUty  (Oeoigta 
R.  R.  T.  BUsh,  241  U.  S.  190,  36  Supw  Ct  at 
544,  60  U  Ed.  948) ;  that  It  was  intended  to 
effect  that  the  obligation  of  the  carrier  with 
respect  to  the  services  within  the  purview  of 
the  statute  shall  be  governed  by  uniform  rule 
in  the  place  of  diverse  requirements  of  state 
legislation  and  decisions  (Southern  Ry.  v. 
Prescott,  240  U.  S.  632,  36  Sup^  Ct  at  472, 
60  L.  Ed.  836).  On  the  whole,  it  U  perhaps 
not  unreasonable  to  construe  the  amendment 
into  substituting  the  Initial  carrier  for  the 
delivering  carrier  so  far  as  presuming  who 
did  the  damage  goes.  If  that  be  a  tenable 
interpretation,  it  cannot  matter  that  the  sub- 
stitution be  unreasonable.  Nor  is  it  that. 
WhUe  perhaps  most  of  the  states  indulged  in 
the  presumption  against  the  last  carrier,  at 
least  some  did  not.  See  Marquette  v.  Ry., 
45  Mich.  51,  7  N.  W.  209,  40  Am.  Rep.  453. 
And  those  that  did  were  at  liberty  to  change. 
Be  that  as  it  may,  the  federal  legislation  on 
the  subject  is  paramoryit.  If  that  be  so,  and 
if  Conjress  raised  this  presumption  against 
the  initial  carrier,  can  a  presumption  that 
the  last  carrier  is  to  blame,  which  presump- 
tion rests  upon  state  authority,  exist  side  by 
side  with  a  federal  statute  declaring  that  this 
presumption  exists  against  the  Initial  car- 
rier? It  would  seem  to  be  a  logical  impossi- 
bility to  have  a  presumption  that  if  a  ship- 
ment which  started  in  good  condition  is  de- 


livered in  damaged  condition  the  last  carrier 
damaged  it,  and  at  the  same  time  have  one 
available  in  the  same  case,  upcm  the  same 
evld«ice,  that  the  Initial  carrier  did  that 
damage.  It  la  manifest  the  federal  and 
the  state  presumption  are  addreesaUe  to 
meet  an  Identical  situation.  Now,  in  the 
very  nature  of  things,  there  can  be  no 
presumption  which  is  not  exclusive  in  the 
sense  that  to  presume  a  fact  at  all  is,  of  ne- 
cessity, to  presume  no  other  fact  in  conflict 
therewith.  If  It  be  presumed,  for  the  pur- 
pose of  the  law  of  descent  and  distributloa, 
that  If  two  brothers  die  In  shipwreck  and 
there  be  no  direct  evidence  whether  the 
deaths  were  w  were*  not  simultaneous,  that 
the  younger  died  last,  can  there  also  be  a 
presumption  that  the  older  died  last?  Is  not 
presuming  that  the  younger  lived  longest  as 
much  a  presumption  that  tha  older  did  not 
Suppose  a  federal  statute  declared  that  the 
first  person  found  in  the  possession  of  coun- 
terfeited money  be  presumed  to  have  coined 
it  Might  a  state,  either  by  court  decision 
or  legislative  enactment,  declare  that,  upon 
proof  that  several  had  been  in  possession  of 
sudi  moniiy,  it  should  be  presumed  the  one 
last  in  poraesslon  was  guilty  of  the  coining. 
If  we  assume  Oongrees  has  raised  Just  soch 
a  presumption  against  the  first  carrier  as 
before  quite  uBlvetsaUy  prevailed  against 
the-last,  we  should  not' indulge  In  a  construe^ 
tlon  which  would  retain  what  Congress  in- 
tended to  cure,  and  side  by  side  with  that 
cure  retain  what  Congress  thought  were  the 
evils  to  be  remedied. 

IV.  It  has  been  suggested  that  Congress 
Intended  no  more  than  to  make  aU  partici- 
pants in  the  carriage  the  agents  of  the  Ini- 
tial carrier,  thus  making  the  latter  respon- 
sible without  reference  to  which  connecting 
carrier  did  the  damage.  I  am  not  so  clear 
that  this  was  all  that  was  Intended.  But 
assume  it  is  all.  If  that  be  so,  whether  Con- 
gress intended  to  abrogate  the  presumption 
against  the  last  carrier  by  raising  It  against 
the  initial  carrier  becomes  quite  Imma- 
terlaL  If  the  act  of  Congress  makes  the 
presumption  against  the  l^st  carrier  need- 
less, or  gives  it  no  place  wherein  to  operate. 
It  is  quite  as  effectively  superseded  as  if  a 
different  presumption  bad  been  substituted 
for  it  It  has  been  pointed  out^how,  in  vari- 
ous ways,  it  was  the  purpose  of  the  Congress 
to  take  hold  of  the  field  and  to  help  the  com- 
plaining shipper  to  ease  and  deflniteness  in 
dealing  with  the  remedy  for  his  loss.  Be- 
yond all  question,  It  was  the  purpose  of  the 
amendment  to  preserve  uniformity  of  pro- 
cedure in  cases  dealing  with  interstate  ship- 
ment, to  obviate  confusion  and  uncertainty, 
to  make  the  location  of  the  one  responsible, 
certain,  and  easy ;  that  the  art  was  Intended 
to  be  a  means  to  these  ends,  which  Congress 
has  the  power  to  accomplish  (see  Hudson  v. 
By.  [D.  C]  226  Fed.  38 ;  Looney's  Case,  271 
IlL  538,  111  N,  E.  509;    Cronlnger's  Case, 
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supra;  Hart  ▼<  By.,  112  U,  S.  881,  5  Sup.  Ct 
151,  28  L.  Ed.  717 ;  Bailway  v.  Hughes,  191 
U.  S.  477,  24  Sup.  Ct.  132,  48  L.  Bd.  268; 
RaUway  v.  Solan,  169  U.  S.  133,  18  Supl  Ct 
289, 42  h.  Bd.  6S8) ;  was  passed  to  aid  In  estab- 
lishing unity  of  responsibility  (Georgia  B.  R. 
V.  Blish,  241  U.  S.  190,  36  Sup.  Ct.  at  544,  60 
L.  Ed.  948) ;  that  It  was  intended  to  effect  that 
the  obligation  of  the  carrier  with  respect  to 
the  services  within  the  purview  of  the  stat- 
ute shall  be  governed  by  uniform  rule  in  the 
place  of  diverse  requirements  of  state  legis- 
lation and  decisions  (Southern  Ry.  v.  Prescott, 
240  U.  S.  632,  36  Sup.  Ct.  at  472,  60  L.  Ed. 
836).  Equally  clear  is  the  method  by  which 
the  federal  act  intended  to  accomplish  what 
it  conceived  to  be  an  advantage  to  the  ship- 
per. It  makes  the  Initial  carrier  the  prin- 
zipaL  Assuming  that  this  is  all  ib  does, 
it  yet  makes  every  connecting  carrier  the 
agent  of  that  principal.  The  moment  that 
is  done.  Congress  has  provided  a  remedy 
which  accomplishes  certainty  in  redress,  and 
which  makes  the  presumption  agajust  the 
last  carrier  utterly  needless.  Since  Congress 
enables  the  shipper  to  recover,  no  matter 
which  actor  in  the  chain  of  transportation 
damaged  the  shipment,  it  of  course  made  it 
unnecessary  to  prove,  either  by  testimony  or 
by  presumption,  that  any  particular  car- 
rier in  the  line  did  the  damage.  The  moment 
Congress  provided  snch  a  remedy,  it  made 
It  quite  ImmHtertal  whether  an  intermediate 
or  last  carrier  caused  the  damage.  For  that 
reason  alone  it  was  intended  that  the  former 
presumption  against  the  last  carrier  ehould 
no  longer  obtain. 

It  was  said  in  Southern  Ry.  v.  Prescott, 
240  U.  S.  682,  36  Sup.  Ct  at  472, 473,  60  L.  Ed. 
836,  that  where  it  is  manifest  Congress  in- 
tended that  the  obligations  of  the  carrier 
with  respect  to  the  service  within  the  pur- 
view of  the  statute  shall  be  governed  by  uni- 
form rule  in  the  place  of  diverse  requirements 
of  the  state  legislation  and  decisions,  that, 
when  the  question  arises  as  to  responsibility 
under  a  bill  of  lading,  the  question  'is  none 
the  less  a  federal  one  because  it  must  be  re- 
solved by  the  application  of  general  princi- 
ples of  the  common  law."  On  either  theory, 
and  without  reference  to  whether  Owigress 
should  or  should  not  have  done  this,  it  has 
made  the  presumption  upon  which  the  appel- 
lee in  this  case  prevailed  no  longer  avail- 
able to  him. 

It  may  reasonably  be  added  that,  since  all 
the  cases  agree  the  Carmack  Amendment 
made  neither  new  liability  nor  new  remedy, 
and  as  it  should  be  held  that  it  sought  to  ac- 
complish sometMnff,  it  was  its  purpose  to 
change  this  rule  of  evidence.  In  my  opinion, 
that  is  just  what  its  purpose  was. 

V.  What  is  opposed:  Willett's  Case,  66  S. 
O.  477,  45  S.  E.  93 ;  the  Eastover  Case,  99  S. 
e.  470,  83  S.  E.  599;  Duvall's  Case,  135  La. 
189,  65  South.  104;  Railway  v.  Harrington, 
44  Okl.  41,  143  Pac.  at  328;  and  Glassman 
V.  Ry,  166  Iowa,  at  263,  147  N.  W.  757— 


make  much  of  holdings  that  the  Carmack 
Amendment  does  not  in  termt  relieve  the  last 
carrier  from  his  "liability,"  and  rest  them- 
selves on  a  statement  In  Moore  v.  Ry.,  173 
Mass.  335,  53  N.  E.  816,  73  Am.  St.  Rep.  296. 
that  the  presumption  against  that  carrier  is 
not  mentioned  in  the  amendment.  The  an- 
swer is: 

(a)  The  Carmack  Act  creates  neither  neV 
right,  liability,  nor  remedy.  Tbeiiabllity  of 
the  carrier  is  still  created  by  the  oommon 
law.  Railway  v.  Heyser,  96  Ark.  412,  130 
S.  W.  at  665,  Ann.  Cas.  1912A,  610;  Galves- 
ton RaUway  Case,  22$  U.  S.  481,  32  Sup.  Ct. 
at  206,  66  L.  Ed.  616;  Storm  Lake  t.  By^ 
(D.  O.)  209  Fed.  at  908.  Wherefore  there  Is 
no  claim  in  this  case  that  the  act  reUeves  the 
carrier  from  any  "liability." 

(b)  As  said  in  Adams  Express  Oo.  ▼.  Cron- 
inger,  226  U.  S.  491,  38  Sup.  Ct  148,  67  L.  Ed. 
314,  44  L.  R.  A,  (N.  S.)  267,  "though  there  la 
no  reference  to  the  effect  upou  state  r^ula- 
tion  (where)  it  Is  erident  that  Congress  in- 
tended to  adopt  a  uniform  mle^  and  relieve 
such  contracts  from  the  diverse  regulation 
to  which  they  had  been  theretofore  subject," 
such  state  regulation,  though  not  referred 
to  at  all  in  terms,  must  cease. 

Permission  in  terms  is  unnecessaty  If  the 
power  be  needed  to  effectuate  what  is  ex- 
pressly permitted.  See  Charleston  v.  Furni- 
ture Co.,  237  U.  8.  607,  86  Sup.  Ct.  715,  59 
L.  Ed.  1137,  Ann.  Oas.  1916D,  333;  Railway 
V.  Harrlman,  227  U.  S.  657,  33  Sup.  Ct  397, 
57  L.  Ed.  690;  Adams  v.  Croninger,  226  U. 
S.  491,  83  Sup.  Ct.  148,  67  L.  Ed.  314,  44  U 
R.  A.  (N.  S.)  257;  Chicago,  B.  &  Q.  R.  Co.  v. 
Miller,  226  U.  8.  513,  33  Sup.  Ot  155,  67  U 
Ed.  823;  Lefebure  v.  Railway,  160  Iowa,  84, 
139  N.  W.  1117 ;  BaUey  v.  Ry.,  184  Mo.  App. 
457,  171  S.  W.  44;  St  Louis  Ry.  v.  Heyaer, 
96  Ark.  412,  180  S.  W.  at  666,  Ann.  Cas. 
1912A,  610.  The  Employers'  LiabUlty  Case 
declares  the  test  of  power  "Is  not  merely  the 
matter  regulated,  but  whether  the  regulation 
is  directly  one  of  Interstate  commerce,  or  is 
embraced  within  the  grant  of  power  con- 
ferred on  Congress  to  use  all  lawful  means 
necessary  and  appropriate  to  the  execution 
of  the  power  to  regulate  commerce."  How- 
ard v.  Railroad  Co.,  207  U.  S.  405,  28  Sup. 
Ct  144,  62  L.  Ed.  297. 

(c)  The  mere  fact  that  Congress  has  <diosen 
to  take  x>ossession  of  a  field,  of  itself  shuts 
out  state  action  in  all  that  can  arise  in  audi 
field — ^not  merely  oppugnancy,  but  that  whlcli 
is  coincidental.  Charleston  v.  Furniture  Co., 
237  U.  S.  607,  35  Sup.  Ot.  716,  69  U  Ed.  1137, 
Ann.  Gas.  1916D,  333.  And  Congress  ha»  so 
taken  possession  of  Injury  to  or  loss  of  Inter- 
state shipments  and  of  state  action  upon  tliat 
subject.  It  has  taken  possession  of  the  whole 
field,  with  intent  to  supersede  all  special 
state  provisions,  regulations,  policies.  Consti- 
tutions, statutes,  and  decisions.  See  Dono- 
van V.  Express  Co.,  265  Mo.  201,  177  S.  \V. 
839;  Michelson  v.  Judson,  268  111.  646,  109 
N.  E.  281;  Spada  T.  Bailway,  86  N.  J.  Law, 
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187,  92  Atl.  879;  Mitchell  v.  Ry.,  15  Gtei  App. 
79T,  84  S.  Bl.  227 ;  Koblnson  V.  KaUroad,  160 
Ky.  285,  169  S.  W.  881 ;  Bailey  v.  Hallway, 
184  Mo.  App.  467,  171  S.  W.  44;  Gamble  ▼. 
Railway,  262  lU.  400,  104  N.  E.  6C6,  Ann. 
Cas.  1915B,  89;  Boston  By.  ▼.  Hooker,  233 
U.  8.  97,  34  Sup.  a.  at  628,  68  I*  Bfl.  868, 
Ij.  R.  a.  1915B,  450,  Ann.  Oas.  1915D,  603; 
Joseph  V.  By.,  175  Mo.  App.  18,  167  S.  W, 
at  838;  Charleston  v.  Furniture  Co.,  237  U. 
S.  597,  36  Sup.  Ct  716,  69  L.  Ed.  1137,  Ann, 
Cas.  1916D,  333 ;  By.  v.  Carl,  227  U.  S.  639, 
33  Sup.  Ct  at  394,  67  I*  Ed.  683;  AmeriAin 
Silver  Co.  v.  By.,  174  Mo.  App.  184,  156  S. 
W.  at  832.  As  said  In  Adams'  Case,  226  U. 
S.  491,  83  Sap.  Ct  148,  67  L.  Ed.  314,  44  L. 
B.  A.  (N.  S.)  267,  almost  every  detail  of  the 
subject  it  covered  so  completely  that  there 
can  be  no  rational  doubt  but  that  Congress 
Intended  to  take  possession  of  the  subject, 
and  supersede  all  state  refulation  with  ref- 
erence to  It ;  that  by  means  of  the  Carmaclc 
Amendment  Congress  has  occupied  the  en- 
tire field  of  interstate  shipments,  and  wholly 
ousted  the  states  from  control  thereof. 
'  (d)  Indirection  may  suffice.  State  rights 
have  been  saved  merely  because  they  were 
not  Included  In  an  enumeration  of  what  was 
taken.  Sea  Board  Line  v.  Horton,  233  U.  S. 
492,  34  Sup.  Ct  at  639,  58  L.  Ed.  1062,  I*  R. 
A.  1915C,  1,  Ann.  Cas.  1915B,  475. 

The  Harris  Case,  234  U.  S.  412,  34  Sup.  Ot 
790,  794,  68  L.  Ed.  1377,  L.  B.  A.  1915E,  942, 
is  no  denial  of  power  to  effectuate  these  in- 
cidental regulations  under  the  amendment 
but  on  the  contrary,  concedes  such  power. 
It  holds  the  state  has  power  to  discourage 
captious  delay  in  settlement  "of  small  but 
well-founded  claims,"  arising  out  of  inter- 
state shipments,  by  providing  the  taxation  of 
an  attorney  fee  as  costs,  and  that  this  is  so 
"uiUil  Congrets  doe»  speak." 

Va.  In  Duvall  v.  Railway,  135  La.  189,  65 
South,  at  105,  it  Is  said  the  court  sees  no 
inconsistency  between  the  Carmack  Amend- 
ment and  tills  "rule  of  evidenie";  that  "Con- 
gress was  conferring  a  right  of  action;  was 
not  dealing  with  the  question  of  what  evi- 
dence the  court  should  deem  to  be  sufficient 
for  the  proof  of  a  particular  fact  at  issue 
between  the  litigants";  that  "the  said  rule  of 
evidence  has  absolutely  nothing  to  do  with 
the  substantial  rights  of  the  parties — it  is 
simply  an  aid  to  the  court  in  weighing  the 
evidence" ;  and  that  it  is  not  understandable 
why  Congress  needed  to  or  should  take  away 
or  change  a  salutary  evidence  rule  in  order 
to  give  this  added  privilege.  All  this  states, 
In  effect  that  the  act  does  not  abrogate  the 
state  presumption  because  it  is  not  done  in 
terms,  and  because  such  presumption  is  a 
mere  rule  of  evidence.  That  failure  to  ex- 
press In  terms  is  not  decisive  has  been  seen ; 
and  since  Congress  can  abrogate  or  change 
rules  of  evidence,  the  fact  that  the  pre- 
sumption in  question  it  a  mere  rule  of  evi- 
dence is  .maiiifestty .  neither  proof  nor  .dis- 


proof on  whether  the  amendment'  accbmpUah- 
ed  the  abrogation  of  such  rule. 

Railway  v.  Harrington,  44  Okl.  41,  148 
Pac.  at  326,  disposes  of  the  question  by  the 
naked  statement  that  the  presumption  is  hut 
a  rule  of  evidence-— by  Jtist  saying  that  the 
presumption  is  not  abolished  by  the  amend- 
ment SQd  by  citing  Duvall's  Case  alone. 

St  Louis  By.  t.  Mounts,  44  Okl.  369,  144 
Pac.  1036,  Is  content  to  say  that  while  all 
state  laws  pertaining  to  substantive  rights 
connected  with  interstate  shipments  have 
been  abrogated,  state  law  still  rules  in  re- 
spect to  remedy  and  procedure  in  state 
courts.  So  of  Elliott  v.  By.,  35  8.  D.  67,  160 
N.  W.  777,  which,  in  addition,  had  to  decide 
and.  did  decide  nothing  but  the  here  imma- 
terial proposition  that  both  the  initial  and 
the  connecting  carrier  may  be  sued.  Bllsh's 
Case,  241  U.  S.  190,  86  Sup.  Ct  at  543,  60 
U  Ed.  948 ;  Bichlmeir's  Case,  159  Wis.  404, 
160  N.  W.  508 ;  Railway  ▼.  Carl,  91  Arit.  97, 
121  S.  W.  932,  134  Am.  St  Rep.  56 ;  "Duvall's 
Case,  supra,  and  the  I^stover  Case,  99  S. 
a  470.  83  S.  B.  699,  join.  Manifestly,  the 
mere  fact  ttiat  the  last  carrier  may  still  be 
sned  does  not  prove  that  a  certain  presump- 
tion Is  available  against  him  in  the  6uit 

The  Eastover  Case,  supra,  argues,  furthw, 
that  presumption  often  takes  the  place  of 
proof  In  logical  Inquiry  as  to  who  is  liable,  be- 
cause "the  last  man  who  handles  a  package  is 
presumed  to  Iiave  damaged  it,  if  it  be  dam- 
aged ;  for,  if  he  did  not  damage  it,  he,  above 
all  othCTs,  knows  it"  This  may  be  a  flrst-rate 
statement  of  why  the  presumption  existed 
prior  to  the  Carmack  Amendmeot,  but  It  does 
not  seem  to  be  in  any  way  addressed  to  the 
question  whether  such  presumption,  no  matter 
how  logical  its  entertaining  may  in  itself  be, 
has  room  to  operate,  if  the  Carmack  Act 
raises  that  presumption  against  the  initial 
carrier,  or  makes  indulgence  of  it  needless. 
The  case  oondudes  with  the  naked  statement: 

"In'  our  opinion  the  Carmack  Amendment  has 
not  modified  the  law  as  declared  in  'Willet  v. 
Railway  [66  S.  C.  477]  45  S.  E.  93.  •  •  • 
The  cases  cited  by  appellant  from  the  Supreme 
Court  of  the  nation  do  not  at  all  militate  against 
the  conclusions  to  which  we  have  come ;  they 
rather  sustain  them." 

Railway  v.  Carl,  91  Ait.  97,  121  S.  W. 
932, 134  Am.  St  B^.  66,  recognizes  there  is  a 
Carmack  Act  to  the  extent  of  holding  that 
the  same  makes  loralid  aU  contracts  to  limit 
the  initial  carrier's  liability  for  Joss  of 
freight  Upon  this  it  holds  that  therefore, 
an  initial  carrier  cannot  contract  to  limit 
the  liability  of  the  defendant  In  the  case — 
a  connecting  carrier.  It  also  adheres  to  the 
presumption  against  the  last  carrier.  It  does 
not,  however,  indulge  in  any  disposition, 
or  even  discussion,  of  the  question  whether 
the  amendment  has  abrogated  the  presump- 
tion whldi  the  decision  affirms. 

Vb.  We  have  said  in  Glassman  v.  BaUway, 
166  Iowa,  at  261,  147  N.  W.  757,  that  the 
Carmack  Aet  has  made  no  obange  In  r»i 
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gard  to  the  point  In  consideration  bere.  I 
bare  to  say  that  If  the  langoage  used  in  Glass- 
man's  Case  were  deoiHon,  and  if  it  be  as- 
8umed  the  decision  is  right,  It  still  must 
yield  if  It  be  clear  that  the  Supreme  Court 
of  the  United  States  has  decided  or  will  de- 
cide otherwise 

But,  in  my  opinion,  all  that  was  said  in 
the  case  on  this  point  is  dictum.  It  is  abso- 
lutely undeniable  that  it  involves  a  dispute 
limited  to  whether  direct  evidence  established 
that  defendant  caused  the  damage,  or,  on  the 
ether  hand,  that  some  one  elsei  was  to 
blame.  It  se^ns  well  settled  in  principle 
that  there  is  no  room  for  such  presumption 
as  la  here  under  consideration,  where  direct 
ervidence  is  even  obtainable,  to  say  nothing 
of  when  such  evidence  is  actually  produced, 
and  if  the  presumption  was  not  In  the  ease, 
then,  though  it  be  conceded  that  in  a  proper 
case  federal  law  had  not  affected  the  pre- 
sumption, all  said  in  Classman's  Case  on  the 
effect  of  such  federal  legislation  was  purely 
moot. 

The  Inference  or  presumption  based  on 
the  instinct  of  self-preservation  and  the  love 
of  life  is  never  indulged  in  if  there  is,  or 
is  obtainable,  direct  evidence  on  the  conduct 
of  the  Injured  person,  or  the  circumstances 
of  the  injury.  Dtinlavy  v.  Ry.,  66  Iowa, 
435,  23  N.  W.  911 ;  Whltsett  v.  Ry.,  67  Iowa, 
150,  25  N.  W.  104;  Reynolds  v.  City,  72 
Iowa,  371, 34  N.  W.  167;  Hopkinson  v.  Knapp, 
92  Iowa,  328,  60  N.  W.  653 ;  Salyers  v.  Mon- 
roe, 104  Iowa.  77,  73  N.  W.  606;  Ellis  v. 
Leonard,  107  Iowa,  487,  78  N.  W.  246;  Mop- 
bey  V.  Railway,  116  Iowa,  84,  89  N.  W.  105; 
Bupk  V.  Walsh,  118  Iowa,  397,  92  N.  W. 
65;  Ames  v.  Waterloo  Co.,  120  Iowa,  640, 
96  N.  W.  161 ;  Phlnney  v.  Railway,  122  Iowa, 
488,  98  N.  W.  358;  Gollnvaux  v.  Railway, 
126  Iowa,  652,  101  N.  W.  465.  The  bottom 
reasoning  is  that,  if  this  presumption  be  not 
permitted,  a  failure  of  Justice  may  result 
It  follows  that  if  there  be  direct  evidence, 
or  it  be  obtainable,  this  reason  for  the  rule 
fails,  and  that,  if  there  be  direct  evidence, 
all  that  is  said  on  whether  something  has 
affected  the  presumption  need  not  and  should 
not  be  said. 

The  basis  for  indulging  the  presumption 
that  a  particular  carrier  caused  damage  is 
that,  without  It,  It  would  be  exceedingly 
difficult  for  the  claimant  to  prove  his  case 
against  the  carrier  he  had  riected  to  sue. 
When  he  has  or  can  obtain  direct  evidence 
of  what  without  must  be  supplied  by  pre- 
sumption, he  has  no  suit  In  which  it  is  prop- 
er to  declare  the  status  of  such  presumption. 
This  is  emphasized  by  the  fact  that  the  In- 
ference for  the  instinct  of  self-preservation 
does  not  present  a  case  of  the  presumption 
on  one  side  and  counterproof  on  the  other, 
but  a  case  wherein  a  presumption  never  be- 
comes active  if  direct  evidence  be  obtain- 
able; direct  evidence  of  what  took  place 
la  of  higher  character  than  the  mere  infer- 


ence to  be  drawn  from  the  instinct  of  self- 
preservation.  Bell  V.  Clarion,  113  Iowa,  128, 
84  N.  W.  962.  And  it  has  been  held  that 
where  there  are  no  facts  shown  tadlcating 
either  accident  or  mistake,  and  facts  are 
shown  pointing  strongly  to  suicide,  "the 
presumption  against  suicide  ceased  to  con- 
trol" Prudential  Ins.  Co.  v.  Dolan,  46  Ind. 
Ak).  40,  91  N,  E.  at  971,  left  <5ol.  "Presump- 
tions are  Indulged  [In]  to  supply  the  place 
of  facts;  they  are  never  allowed  against 
ascertained  and  established  fact&  When 
these  aK)ear,  presumptions  disappear."  Lin- 
coln V.  French,  105  U.  S.  614,  26  U  Bd.  1189; 
Thayer's-  Treatise,  346.  Such  presumptions 
are  a  rule  of  convenience,  like  the  one  "re- 
quiring the  party  who  relies  on  a  license  to 
show  It"  Moore  v.  Ry.,  173  Mass.  3.^,  53 
N.  E.  816,  73  Am.  St  Rep.  298.  Suppose,  on 
prosecution,  the  state  made  direct  proof  that 
defendant  bad  no  license.  Would  it  still 
have  the  presumption  which  rests  on  the 
thought  that  it  could  not  obtain  such  direct 
evidence?  Suppose  a  claim  that  one  absent 
for  seven  years  or  more  was  dead,  and  di- 
rect evidence  on  whether  he  was,  would  the 
presumption  of  death  be  added  to  audi  evi- 
dence? 

Va  When  it  comes  to  the  effect  of  the 
existence  of  direct  evidence  upon  a  pre- 
sumption, no  sound  reasoning  can  draw  a 
distinction  between  the  presumption  of  love 
of  life  and  the  presumption  that  a  particular 
carrier  injured  a  shipment  And  the  rule 
as  to  such  effect  has  never  been  limited  to 
the  first  presumption.  Bo  it  has  been  held 
that  when  there  is  substantial  evidence  that 
delay  alleged  did  not  occur  on  the  line  of 
the  carrier  sued,  it  Is  error  to  let  the  Jury 
have  the  presumption  that  the  delay  in  the 
shipment  was  caused  by  the  negligence  of  the 
terminal  carrier.  Gulf  Ry.  v.  Brackett  (Tex. 
av.  App.)  162  S.  W.  1191.  Swetland  v.  Ry.. 
102  Mass.  at  277,  decides  there  was  no  case 
for  the  Jury  against  the  terminal  carrier,  be- 
cause there  wa^  as  much  evidence  that  some 
earlier  carrier  caused  apples  to  freeze  in  In- 
terstate shipment  as  there  was  that  the  last 
carrier,  the  one  sued,  had  caused  such  dam- 
age. 6  Cyc.  491,  note,  construes  the  Swet- 
land Case,  and  that  of  Ry.  v.  Brewing  Co., 
96  Tenn.  677,  36  S.  W.  392,  to  hold  that,  if 
it  appears  presumably  injury  resulted  be- 
fore the  goods  reached  the  last  carrier.  It 
will  not  be  held  liable  in  the  absence  of  di- 
rect evidence.  And  the  same  authority,  in 
its  notes  and  annotations  (points  38  and  39), 
points  out  that,  if  the  shipper  accompanies 
the  shipment,  the  presumption  does  not  ap- 
ply. 

It  seems  manifest  the  Glassman  Case  had 
no  occasion  to  decide  the  point  in  tills  case. 
That  which  it  is  unnecessary  to  decide  la 
not  decided,  though  something  is  said  that 
purports  to  decide  It  If  a  cause  can  be 
affirmed  without  passing  upon  an  asserted 
federal  right,  sndi  right  will  not  be  inquired 
into.    Mew  Orleans  Ry.  v.  UliUnc  Co,  234 
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tJ.  S.  80.  84  Sup.  Ct  726,  58  L.  Bd.  1223. 
Nor  does  It  matter  that  the  dictum  Is  In- 
vited. The  test  of  obiter  la  not  how  It  was 
Induced,  miat  a  decision  Is  needless  Is  not 
changed  by  showing  how  It  was  Invited.  It 
does  not  matter  that  In  Olassman's  Case 
there  was  an  assignment  which  assailed  an 
Instruction  for  ruling  that  the  presumption 
was  not  affected.  On  appeal,  It  should  not 
have  been  passed  upon  beyond  saylbg  that 
the  charge  was  erroneous  because  It  Injected 
whether  a  presumption  had  or  had  hot  been 
changed,  when  because  of  direct  evidence  It 
was  Immaterial  whether  or  not  It  had  been 
changed. 

ElUott  V.  Railway,  35  S.  D.  57,  150  N.  W. 
at  778,  Is  dictum  as  to  presumptions  because 
its  argument  Is  addressed  to  the  proposi- 
tion that  the  shipper  may  sue  either  car^ 
rier,  "If  he  knows  which  one  among  a  num- 
ber of  carriers  caused  the  injury."  Harring- 
ton V.  Ry.,  supra,  is  In  similar  case.  It  says 
that  "direct  evidence  appears  to  show  that 
the  Injury  complained  of  occurred  while  the 
property  was  in  the  hands  of  this  carrier." 
Where  the  plaintiff  "knows"  which  of  sev- 
eral carriers  did  the  damage,  or  if  there  is 
direct  evidence  which  one  did,  there  is  no 
room  for  indulging  in  presumptions  on  which 
one  did,  and  all  said  under  such  conditions 
concerning  the  law  of  presumptions  is,  as 
seen,  dictum  pure  and  simple. 

I  am  firmly  persuaded  we  should  reverse 
on  the  ground  that  the  presumptlcn  against 
the  last  carrier  will  not  avail  to  prove  the 
case  of  plaintiff  because  the  federal  law  has 
gnbetituted  for  such  presumption  one  that 
the  Initial  carrier  caused  the  damage  or  made 
the  use  of  such  presumption  needless. 

WEAVER,  J.,  concurs  In  this  dissent 


STATE  ex  rel.  SALLIE  F.  MOON  CO.  T. 
WISCONSIN  TAX  COMMISSION. 
(Supreme  Court  of  Wisconsin.     June  12,  1017. 
Dissenting  Opinion  June  21,  1917.    Con- 
curring Opinion  June  22,  1917.) 

1.  Taxation  ®=>363Vi,  New,  vol.  18  Key-Now 
Series  —  Income  Tax  —  Dividends  from 
Stock— Statute— "I  ncome." 

Under  St.  1911,  §  1087ml,  providing  that 
there  shall  be  assessed,  levied,  collected,  and 
paid  a  tax  npon  incomes  during  the  year  ending 
December  31,  1911,  and  upon  incomes  received 
annually  thereafter,  and  section  1087m2,  subd. 

2,  providing  that  the  term  "income"  shall  in- 
clude all  dividends  from  stock,  if  dividends  were 
derived  from  stock  or  were  received  by  the 
stockholder  during  1911,  they  were  taxable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Plirases,  First  and  Second  Series,  Income.] 

2.  Taxation  €=363 1^,  New,  vol.  18  Key-No. 

Series  —  Income  Tax  —  Pbopebtt  and  Pbb- 

80  N — Statute. 
The  income  tax  levied  by  the  Income  Tax 
Act,  St.  1911,  §§  1087ml-1087m29,  is  not  levied 
upon  and  does  not  attach  to  property  as  such, 
but  is  on  the  recipient  of  the  income,  the  tax  be- 
ing upon  the  right  or  ability  to  produce,  create, 
receive,  and  enjoy,  and  not  upon  specific  prop- 
erty. 


3.  Taxation  ®=3l04  —  Inooiob  Tax  —  iNcom 
FBOM  Exempt  Pbopebty. 

If  a  person  sought  to  be  taxed  under  the 
income  tax  law  has  received  an  income  during 
the  tax  year,  such  Income,  unless  specifically 
exempted,  is  subject  to  tax,  though  the  property 
out  of  which  it  is  paid  may  have  been  exempt 
from  an  income  tax  in  the  hands  ot  the  payor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  203.] 

4.  Taxation  «=»363%,  New.  voL  18  Key-No, 
Series— Income  Tax— Amount. 

The  amount  of  the  Income  tax  is  measui^ 
by  the  amount  of  the  income,  irrespective  of  tbe 
amount  of  niecific  property  or  the  ability  neces- 
sary to  produce  or  create  it. 
6.  Taxation  «=>36S1^,  New.  vol  18  Key-No. 
■Series— iHCOifB  Tax— Subplus  of  CobpobA'^ 
TioN  Dibtbibutbd  as  Dividends— Statute. 
Though    a   corporation's   surplus,   on    hand 
January  1,  1911,'  was  not  assessable  as  income 
under  Income  Tax  Act,   St.  1911,  §§  1087ml- 
1087m20,  to  corporation  itself,  it  was  assessable 
as  such  to  the  stockholders  when  distributed  as 
dividends  during  1911. 

e.  Taxation  cg=>363%.  New,  vol.  18  Key-No. 
Series— Income  Tax— Deduction  by  Cobpo- 

BATION— PaBSINQ  ON  TaXABILITX  AS  ASSESS- 
MENT— Statute. 
Because  the  tax  commission  passed  upon 
the  taxability  of  the  surplus  in  the  hands  of  a 
company,  it  did  not  assess  such  surplus  within 
the  meaning  of  Income  Tax  Act.  St,  1911,  g 
1087m3.  subd.  (e),  providing  that  every  corpora- 
tion., etc.,  shall '  be  allowed  to  deduct  from  its 
^oss  income  dividends  or  income  received  with- 
m  the  year  from  stocks  or  interest  in  any  co- 
partnership, corporation,  etc.,  the  income  of 
which  shall  have  been  assessed  under  the  act, 
since  to  constitute  an  assessment  there  must  be 
the  assessment  or  levy  of  a  tax  because  of  the 
existence  of  the  fund  as  income. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assess- 
ment.] 

Marshall,  Rosenberry,  and  Eschweiler,  JJ., 
dissenting. 

Appeal  from  Circuit  Court,  Dane  County; 
E.  Ray  Stevens,  Judge. 

Certiorari  by  the  State  of  Wisconsin,  on 
the  relation  of  the  Sallle  P.  Moon  Company, 
against  the  Wisconsin  Tax  Commission,  to 
review  proceedings  of  the  Commission  as- 
sessing the  relator  an  Income  tax  on  divi- 
dends received  by  it  as  a  stodcholder  In  an- 
other company.  Judgment  reversed,  and 
cause  remanded,  with  directions  to  enter 
judgment  affirming  the  action  of  the  Com- 
mission. 

Writ  of  certiorari  to  review  the  proceed- 
ings of  the  Wisconsin  tax  ccmunlssion  asaess- 
ing  the  Sallle  F.  M.ooa  Company  an  Income 
tax  on  dividends  received  by  It  since  Janu- 
ary 1,  1911,  as  a  stockholder  of  the  North- 
western Lumber  Company.  The  dividends 
were  declared  out  of  surplus  on  hand  Janu- 
ary 1,  1911.  The  Northwestern  Lumber  Com- 
pany reported  such  surplus  to  the  tax  com- 
mission, which  held  it  was  not  taxable  to 
the  Northwestern  Lumber  Company,  as  It 
was  property  in  existence  in  its  hands  prior 
to  the  taking  effect  of  the  income  tax  law. 
But  the  commission  held  that  when  such 
suiplus  was,  after  January  1,  1911,  distrib- 
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Qted  as  ordlmrj  dlvldenda  to  Its  stockhold- 
ers, such  dividends  constituted  Income  to  the 
stockholders  and  were  taxable.  The  circuit 
court  held  that  the  dividends  vere  not 
exempt  from  taxation  on  the  ground  that 
they  were  declared  out  of  surplus  on  hand 
prior  to  January  1,  1011,  but  It  held  that  they 
were  exempt  because  they  had  been  assessed 
to  the  Northwestern  Lumber  Company  with- 
in the  meaning  of  section  1087m3,  subd.  (e), 
and  it  entered  a  judgment  reversing  and  set- 
ting aside  the  action  of  the  tax  commission. 
The  latter  api)ealed. 

W.  C.  Owen,  Atty.  Gen.,  and  E.  B.  Bros- 
sard,  Aast  Atty.  Gen.,  for  appellant  Bandy 
&  Wilcox,  of  Eau  Claire,  for  respondent 

VINJE,  J.  (after  stating  the  facts  as 
above).  In  Van  Dyke  v.  Milwaukee,  150  Wis. 
460,  146  N.  W.  812,  150  N.  W.  509,  it  was  held 
that  dividends  declared  during  1911  by  a 
corporation  out  of  the  surplus  on  hand  prior 
to  January  1,  1911,  when  the  Income  tax 
went  Into  effect,  were  taxable  as  Income  to 
the  stockholders  receiving  them.  That  case 
governs  this,  and  we  perceive  no  good  rea- 
son for  overruling  it  Our  attention  is  spe- 
daily  called  to  the  case  of  Lynch  v.  Turrish, 
236  Fed.  653,  149  O.  O.  A.  649,  as  holding  a 
contrary  doctrine  and  as  criticizing  the  Van 
Dyke  Case.  There  is  nothing  In  the  decision 
of  the  Lynch  Case  c<»trary  to  what  Is  held 
in  the  Van  Dyke  Case  if  due  regard  is  had  to 
the  difference  in  the  acts  under  which  they 
were  decided.  The  federal  Income  tax  took 
effect  March   1,   1913.     It  provides  that: 

"There  shall  be  levied,  assessed,  collected  and 
paid  annually  u);>on  the  entire  net  income  arising 
or  accruing  from  all  souTves  in  the  preceding  cal- ' 
endar  year"  an  income  tax.  38  Stats,  p.  166,  c. 
16,  i  11,  subd.  A. 

In  the  Lynch  Case  Income  taxes  for  1913 
were  In  question.  Under  the  act  it  became 
necessary  to  determine  the  net  Income  of 
Turrish  arising  or  accruing  from  all  sources 
after  March  1, 1913.  Since  the  tax  was  to  be 
levied  only  upon  net  Income  arising  or  ac- 
cruing after  March  1,  1913,  it  became  neces- 
sary by  the  terms  of  the  act  to  ascertain  the 
net  income  that  had  accrued  since  that  date 
and  to  exclude  all  income  arising  or  accruing 
before  March  1,  1913.     Our  act  provides: 

"There  shall  be  assessed,  levied,  collected  and 
paid  a  tax  upon  incomes  received  during  the 
year  ending  December  31,  1911,  and  upon  in- 
comes received  annually  thereafter."  Section 
1087ml,  Stats.  1911. 

And  It  further  provides  that: 

"The  term  Income'  as  used  in  this  act  shall 
include  •  •  *  (d)  all  dividends  from  •  •  • 
stock."    Section  108Tm2,  subd.  2(d). 

[1]  Hence,  following  the  plain  language  of 
the  law,  If  the  dividends  were  derived  from 
stock  and  if  they  were  received  during  the 
year  1911,  they  were  taxable.  Unlike  the  fed- 
eral act  there  Is  no  need  to  ascertain  when 
the  Income  arose  or  accrued  In  order  to  de- 
termine whether  It  Is  taxable.  The  fact  that 
It  was  received  during  1911  makes  It  taxable 
irrespectlTe  of  when  U  arose  or  accrued. 


That  such  pioTlsloBS  of  tbe  lawdonotread^ 
it  void  was  held  in  tbe  Income  Tax  Cases, 
148  Wis.  460,  184  N.  W.  673,  135  N.  W.  164. 
It  was  there  decided  that  the  fact  that  the 
entire  income  for  1911  was  taxed  though  the 
law  did  not  take  effect  ttll  July  1,  1911.  did 
not  render  the  income  tax  law  retroactive. 
Judge  Sanborn  was  Justified  In  saying  in 
the  Lynch  Case  that  the  Van  Dyke  Case  was 
not  controlling  or  persuasive.  But  that  was 
because  of  the  dlffereace  In  the  require- 
ments of  the  acts  under  wblcb  tbe  income  tax 
was  to  be  assessed. 

[2-4]  Mudi  confusion  of  ttaougbt  arises 
from  regarding  the  income  tax  as  a  tax  tbat 
is  levied  upon  or  attadies  to  property  as 
such.  Irrespective  of  the  person  sought  to  be 
taxed.  It  is  the  recipient  of  the  income  that 
is  taxed,  not  his  property;  and  the  vital 
question  in  each  case  Is,  Has  the  i>erson 
sought  to  be  taxed  received  an  income  dur- 
ing the  tax  year?  If  so,  such  income,  unless 
specifically  exempted,  is  subject  to  a  tax 
though  the  DToperty  out  of  whidi  It  is  paid 
may  have  been  ex»npt  from  an  Income  tax 
in  the  hands  of  tbe  payor.  It  Is  the  relation 
that  exists  between  Qie  person  sought  to  be 
taxed  and  specific  property  claimed  as  income 
to  him  that  drtermines  whether  there  shall 
be  a  tax.  If  the  person  sought  to  be  taxed 
is  the  recipient  during  the  tax;,  year  of  sacta 
specific  property  as  income  in  its  ordinary 
significance,  then  the  person  is  taxed.  But 
the  tax  is  upon  the  right  or  ability  to  produce, 
create,  receive,  and  enjoy,  and  not  upon  spe- 
dflc  property.  Hence  the  amount  of  the  tax 
is  measured  by  the  amount  of  the  income, 
irrespective  of  the  amount  of  specific  prop»ty 
or  ability  necessary  to  produce  mr  create  it 
In  the  ordinary  acceptation  of  tbe  term  this 
may  he  said  to  be  a  tax  upon  income  as  tbe 
statute  denominates  it  But  the  tax  does  not 
seek  to  reach  property,  or  an  Interest  in  pr(H>- 
erty  as  such.  It  Is  a  burden  laid  apoa  tbe  re- 
cipient of  an  inc(Hne.  State  ex  r^.  Manito- 
woc Gas  Co.  v.  Wis.  Tax.  Gomni.,  161  Wis. 
Ill,  152  N.  W.  848;  State  ex  rel.  Bundy  t. 
Nygaard,  163  Wis.  807,  158  N.  W.  87. 

[t]  It  follows  from  this  tbat  though  tb» 
surplus  on  band  January  1,  1911,  was  not 
assessable  as  income  to  the  Northwestern 
Lumber  Company,  it  was  assessable  as  sudi 
to  the  stockholders  thereof  when  distributed 
as  dividends  during  1911.  Van  Dyke  v.  Mil- 
waukee, 159  Wis.  460,  146  N.  W.  812,  150  K. 
W.  509 ;  State  ex  rel.  Pflster  v.  Widule,  168 
N.  W.  641,  and  State  ex  rel.  Nunnemacher  ▼. 
Widule,  163  N.  W.  644,  dedded  herewith. 

[6]  Section  1087m3,  subd.  (e),  provides  that 
a  corporation  may  deduct  from  Its  gross  ia- 
comfr— 

"dividcncis  or  income  received  within  the  year 
from  stocks  on  interest  in  any  •  *  •  co- 
partnership corporation.  Joint-stock  company  or 
association,  the  income  of  which  shall  have  be^ 
assessed  under  the  provisions  of  this  act." 

The  Northwestern  Lumber  Company  re- 
tumed  In  Its  report  to  the  tax  commission 
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the  snndns  on  iMAd  Jaauary  1,  IdU,  and 
the  commission  held  that  such  surplus  in  the 
hands  of  the  N<»thvre8tera  Lumber  Company 
was  not  taxable.  As  we  understand  It,  the 
ctrcnlt  court  held  that  since  the  commission 
passed  upon  the  taxability  of  this  surplus  In 
the  bands  of  the  Northwestern  Lumber  Com- 
pany, It  assessed  It  within  the  meaning  of 
the  statute  above  quoted.  In  this  we  think 
the  court  erred.  This  surplus  was  not  assess- 
ed to  the  Northwestern  Lumber  Company 
witliln  the  meaning  of  the  statute.  It  was 
property  held  exempt  in  its  hands.  To  eon- 
stltate  an  assessment  within  the  meaning  of 
the  statute  there  must  be  the  assessment  or 
levy  of  a  tax  because  of  the  existence  of 
ttie  taa&  as  Incomie.  The  surplus  was  not 
Incmne  to  the  Northwestern  Lumber  C(Nnpa- 
ny,  but  It  was  to  Its  stockholders  when  dls>- 
trlbnted.  Its  exemption  by  the  commission 
In  the  hands  of  the  Northwestern  Lumber 
Company  was  not  therefore  an  assessment 
within  the  meaning  of  the  atatnte.  The  In- 
come tax  law  contemplates  that  a  tax  shall 
be  assessed  once  against  all  ncmexempt  In- 
come received  after  January  1, 1911.  No  tax 
was  assessed  against  the  Northwestern  Lum- 
ber Company  on  account  of  this  surplus; 
tlterefore  It  was  properly  assessed  against  Its 
■tockholders  when  distributed  to  them. 

Judgment  reversed,  and  cause  remanded, 
with  dlrectl<»s  to  enter  judgment  affirming 
tbe  action  of  the  tax  comml8sl<m. 

BfABSHALL,  J.  (dissenting.  I  dissent 
from  the  decision  In  this  case  for  the  reason 
assigned  In  State  ex  rel.  Pflster  v.  Widule, 
decided  herewith. 

ROSBNBEKRY,  J.,  concurs. 

ESCHWEILER,  J.,  dissenting,  for  the 
same  reasons  expressed  In  the  case  of  State 
ex  rel.  Pflster  et  al.  v.  Wldnle,  decided  here- 
with. 

WINSLOW,  O.  J.  (concurring).  I  agree 
entirely  with  the  decision  In  this  case  as  ex- 
pressed in  tbe  opinion  of  tbe  court,  and  I 
add  a  few  words  only  to  notice  a  single  con- 
tention made  by  respondent  which  Is  not  spe- 
dflcally  discussed  In  the  opinion,  namely, 
the  contention  that  there  Is  an  irreconcilable 
conflict  between  the  decisions  in  the  Van 
Dyke  Case,  15»  Wis.  460,  146  N.  W.  812,  150 
N.  W.  609,  and  the  Bundy  Case,  16S  Wis.  307, 
158  N.  W.  87.  This  contention  seemed  to  be 
practically  acceded  to  by  the  attorneys  for 
tiie  tax  commission  upon  the  argument  of 
tbe  case,  but  we  regard  it  as  entirely  un- 
founded. 

The  questionB  presented  in  the  two  cases 
were  absolutely  different.  In  the  Van  Dyke 
Case  a  stockholder  received  a  dividend  de- 
clared after  the  Income  tax  law  went  Into  ef- 
fect out  of  a  surplus  accumulated  by  tbe  cor- 
poration 'before  the  law  went  Into  effect,  and 


this  court  held  tbat  It  waa  Inooore  received 
by  the  stockholder  witbln  the  meaning  of  tbe 
law. 

In  the  Bundy  Case  a  stockholder  received 
no  dividend,  but  simply  sold  Ms  stock  in 
1914  at  exactly  the  price  which  he  could  have 
obtained  for  It  January  1,  1911,  and  this 
court  hdd  tbat  by  this  transaction  he  had 
received  no  income  because  his  stock  had  not 
Increased  In  value  a  farthing  since  tbe  pas- 
sage of  tbe  law,  and  it  was  said  tbat  the 
word  "Income,"  as  used  in  tbe  (Constitution 
and  tbe  statutes,  means  profit  or  gain,  and 
as  there  was  no  profit  or  gain  there  was  no 
income. 

There  is  plainly  no  conflict  between  these 
decisions.  Property  does  not  have  to  be  cre- 
ated to  constitute  Income.  That  which  Is 
principal  In  the  hands  of  one  person  may  be 
"Income"  when  received  by  another.    Suppose 

A.  had  property  worth  $10,000  in  hand  at  the 
time  the  income  tax  law  went  into  effect  and 
disposed  of  it  a  year  later  for  exactly  $10,- 
000;  he  has  received  no  income,  but  If  he 
conveys  It  to  B.  as  compensation  for  services, 

B.  has  clearly  received  an  income,  and  is  sub- 
ject to  an  income  tax. 

A  corporation  Is  one  person,  a  stockholder 
In  the  corporation  Is  a  different  i)er8on-  Un- 
divided profits  in  the  treasury  of  the  corpora- 
tion belong  to  the  corporation,  not  to  the 
stockholder.  They  may  be  lost  or  squandered 
or  put  Into  improvements  of  tbe  corporation 
property  and  never  come  to  tbe  hands  of  the 
stockholder.  Such  profits  which  were  in  ex- 
istence at  the  time  the  income  tax  law  went 
Into  effect  remain  property  so  far  as  the  cor- 
IMratlon  is  concerned,  and  in  no  sense  in- 
come received  by  the  corporation ;  but,  when 
dividends  are  declared  out  of  them,  such  div- 
idends become  in  every  proper  sense  Income 
In  the  hands  of  the  stockholders. 

For  these  reasons  we  perceive  no  conflict 
between  the  two  decisions. 


STATE  or  rel.  PFISTEK  et  al.  v.  WIDULE, 
County  CJlerk. 

(Supreme  Court  of  Wisconsin.    June  12,  1917. 
Dissenting  Opinions  June  21,  1917.) 

1.  Taxation  «=>104  —  Income  Tax  —  Divi- 
dends ON  Stock— "Income." 

Dividends  derived  from  stock  of  a  corpora- 
tion are  "income,"  within  Income  Tax  Act,  St 
1915,  I  1067m2. 

[Ed.  Note.— -For  other  cases,  see  Taxation, 
Cent  Dig.  {  203. 

For  other  definitions,  see  Words  and  Phrases, 
F^Bt  and  Second  Series,  Income] 

2.  Taxation  <8=»104  —  Incoms  Tax  —  Divi- 
OENDS  ON  Stock— "Income." 

Dividends  declared  by  corporation  to  stock- 
holders were  income  within  the  Income  Tax 
Law  (St  191B,  18  1087mt-1087m30),  though 
they  were  not  ordinary  dividends  declared  oy 
a  going  corporation,  the  dividends  not  hav- 
ing been  declared  in  cancellation  of  stock 
liability,  and  no  stock  having  been  in  fact  can- 
celed, since  dividends  from  stock  are  oondusiv*- 
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ly  presnibed  to  be  earninirs'  or  profit,  and  there- 
fore income  witbin  the  Income  Tax  Law. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  203.] 

3.  TAZATIOIf  €=»54  —  TrNtroEMiTT  —  Inooux 
Tax  Law— Assessments  on  Dividends. 
Assessments  under  the  Income  Tax  Law  on 
dividends  declared  by  a  company  to  its  stock- 
holders did  not  violate  the  uniformity  clause  of 
Const  art  8,  §  1;  all  dividends  of  all  stock- 
holders being  reached. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  128.] 

Marshall,  Rosenberry,  and  Eischweiler,  JJ., 
dissenting.   ■ 

Appeal  from  Circuit  Court,  Milwaukee 
County;  W.  J.  Turner,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
Charles  F.  Pflster  and  others,  against  Louis, 
a.  Widule,  as  County  Clerk  of  Milwaukee 
County.  From  a  Judgment  setting  aside  as- 
sessments of  Income,  made  by  the  Income 
Tax  Board  of  Review  of  Milwaukee  County, 
and  confirmed  by  tlie  Wisconsin  Tax  Com- 
mission, on  account  of  income  received  by 
stockholders  in  tlie  Prospect  Hill  Land  Com- 
pany, as  dividends  on  their  stock,  the  coun- 
ty clerk  appeals.  Judgment  reversed,  and 
cause  remanded,  with  instructions  to  affirm 
the  assessment  of  Income. 

This  is  an  appeal  from  a  judgment  entered 
In  a  certiorari  proceeding,  setting  aside  as- 
sessments of  income  made  in  1916  by  the  in- 
come tax  board  of  review  of  Milwaukee  coun- 
ty and  confirmed  by  the  Wisconsin  tax  com- 
mission, on  account  of  income  received  during 
the  years  1912,  1913,  1914,  and  1916  by  tlie 
stockholders  in  Prospect  HiU  Land  Company 
as  dividends  on  their  stock  in  said  company. 
The  amount  assessed  aggregated  $236,575, 
from  which  was  deducted  $22,936,  being  the 
amount  upon  which  the  corporation  had  been 
assessed  during  the  years  mentioned.  Pro- 
spect Hill  Land  Company,  a  Wisconsin  corpo- 
ration, was  organized  January  10,  1893,  with 
an  authorized  capital  stock  of  $500,000,  all  of 
which  was  subscribed.  There  was  paid  on 
January  11,  1893,  $125,000.  Additional  pay- 
ments were  made  from  time  to  time  to  Feb- 
ruary, 1909,  when  the  cash  payments  of 
stockholders  aggregated  $388,098,  which  con- 
stituted the  total  cash  payments  by  the  stock- 
holders; the  balance,  $111,902,  which  was 
later  credited  to  the  stockholders'  account  up- 
on the  stock  subscription  come  out  of  money 
distributed  upon  making  sales  of  property. 
The  company  acquired  title  to  a  tract  of  land 
now  In  the  Eighteenth  ward,  city  of  Mil- 
waukee, known  as  Prospect  Hill,  January  19, 
1893,  at  the  price  of  $425,000,  of  which  $125,- 
000  was  paid  in  cash  and  a  mortgage  given 
to  secure  the  balance,  $300,000,  plus  $2,660, 
accrued  Interest  Work  was  immediately 
commenced  by  the  company,  and  expendi- 
tures made  in  platting,  making  streets,  side- 
walks, sewers,  etc.,  and  fitting  the  land  for 
an  exclusively  residential  subdivision,  the 
expenditures  amounting  to  $219,611.85.    The 


land  was  purchased  and  held  for  resale  and 
aoiUL  in  lots.  The  reasonable  value  of  the 
property  January  1,  1911,  was  fixed  by  the 
company  at  $1,096,601,  which  exceeded  the 
purchase  price,  improvements,  and  expendi- 
tures by  $329,784.34.  It  also  appears  from 
the  evidence  that  between  January  1,  1911, 
and  January  1,  1916,  the  value  of  the  real 
estate  held  by  the  company  decreased  in  val- 
ue about  30  per  ooit,  and  that  it  is  onlikelr 
that  the  property  will  again  rise  In  value. 
The  articles  df  association  authorized  the 
company  to  sell  and  deal  in  real  estate  gen- 
erally, and  to  make  all  necessary  cootracts; 
the  company,  however,  has  not,  up  to  the 
time  of  the  levy  of  the  tax  in  question,  pur- 
chased or  owned  real  estate  other  than  the 
Prospect  HiU  subdivision,  with  the  exoeptlon 
of  six  lots  outside  of  said  subdivision.  S^>- 
arate  actions  were  commenced  by  eadi  of 
the  relators,  whlidi  were  later  consolidated 
into  one  action  by  stipulation  of  counsel.  Er- 
ror Is  assigned  in  holding  that  the  dividends 
declared  in  1912,  1913,  1914,  and  1915  by  the 
Prospect  Hill  Land  Coa%»any  to  Its  stock- 
holders were  not  subject  to  taxation  as  "in- 
come" under  the  Wisconsin  Income  Tax  Law, 
and  in  reversing  and  setting  aside  the  as- 
sessments as  made  by  the  income  tax  board 
of  review  and  confirmed  by  the  Wisconsin 
tax  commission. 

Walter  C.  Owen,  Atty.  Gen.,  Winfred  C. 
Zabel,  DIst.  Atty.,  Wm.  L.  Tlbbs,  Special 
Asst  Dlst  Atty.,  and  Dan'l  W.  SuUivan,  Asst. 
Dlst.  Atty.,  all  of  Milwaukee,  and  E.  K 
Brossard,  Asst  Atty.  Gen.,  for  appellant. 
Lawrence  A.  Olwell,  of  Milwaukee,  for  re- 
sxwndents. 

KERWiN,  J.  (after  stating  the  facta  as 
above).  [1  ]  Dividends  derived  from  stock  In 
a.  corporation  are  "Income"  within  the  mean- 
ing of  the  law.  Section  1087m2,  Stats.  The 
present  case  is  ruled  by  Van  Dyke  v.  Milwau- 
kee, 1591  Wis.  460,  146  N.  W.  812,  150  N.  W. 
509;  therefore  little  need  be  said  here.  In 
the  Van  Dyke  Case  it  was  held  that  dividends 
derived  from  stock  are  conclusively  presum- 
ed as  against  stockholders  to  be  earnings  or 
profit;  therefore  income  under  the  Wiscon- 
sin Income  Tax  Law.  Van  Dyke  v.  Milwau- 
kee, supra;  Klar  P.  M.  Oo.  v.  PlattevlUe,  163 
Wis.  215,  167  N.  W.  763;  Von  Baumbach  v. 
Sargent  L.  Co.,  242  U.  S.  603,  37  Sup.  Ct  201, 
61  L.  Ed.  460;  State  ex  rel.  SalUe  F.  Moon 
Co.  V.  Wisconsin  Tax  Commission,  163  N.  Wl 
639,  decided  herewith. 

But  it  is  argued  that  what  was  distributed 
in  the  instant  case  as  dividends  was  not  in 
fact  income,  even  though  called  dividends. 
This  position  is  directly  contrary  to  the  stat- 
ute, paragraph  "b,"  subd.  2,  {  1087m2;  Van 
Dyke  v.  Milwaukee,  supra;  Stratton  Inde- 
pendence V.  Howbert,  231  U.  S.  899,  34  Sup. 
Ct  136,  68  L.  Ed.  286. 

[2]  The  contention  that  the  dividends  In 
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qaestloa  were  not  ordinal^  dlyldeods  dedared 
by  a  going  corporation,  hence  not  income,  is 
without  merit  aa  shown  by  the  caaes  hereto- 
fore cited.  There  is  no  claim  here  that  the 
dividends  were  declared  in  cancellation  of 
stock  liability,  or  that  any  stock  was  in  fact 
canceled;  therefore  we  need  not  consider  or 
decide  such  a  case. 

[3]  It  is  also  contended  that  the  assess- 
ments in  the  instant  case  violate  the  uni- 
formity dause  of  section  1,  art.  8,  of  the 
Ck>nstitutlon  of  the  state  of  WlsconBln.  No 
lack  of  uniformity  is  presented  In  the  Instant 
case.  All  dividends  of  all  stockholders  of 
corporations  are  reached  with  the  exception 
mentioned  in  the  Van  Dyke  Case.  The  classi- 
fication is  proper,  and  violates  no  consti- 
tutional provision.  Nunnemacher  v.  State, 
129  Wis.  190,  108  N.  "W.  627,  9  I*  B.  A.  (N. 
S.)  121,  9  Ann.  Cas.  711 ;  Chicago  ft  N.  W. 
Ry.  Co.  T.  State,  128  Wis.  553, 108  N.  W.  557; 
Stanton  v.  Baltic  M.  Co.,  240  U.  S.  lOS,  30 
Sup.  Ct  278,  60  U  Ed.  646. 

Respondent  relies  upon  State  ex  rel.  Bandy 
T.  Nygaard,  168  Wis.  307,  168  N.  W.  87. 
That  case  is  distinguishable,  from  the  instant 
case  as  pointed  out  in  the  opinion. 

Counsel  for  respondent  also  rdies  upon 
Von  Baumbach  Sargent  L.  Co.  v.  Von  Baum- 
badi  (D.  O.)  207  Fed.  428,  and  Lynch  v. 
Turrish,  230  Fed.  663,  149  O.  O.  A.  649.  The 
Von  Baumbach  Case  was  overruled  In  Von 
Baumbach  t.  Sargoit  L.  Co.,  242  U.  S.  608, 
37  Sup.  Ct  201,  61  li.  E».  460.  In  Lynch  r. 
Xurriah,  sapra,  it  will  be  seen  that  the  learn- 
ed Judge  who  wrote  the  opinion  failed  to 
observe  the  difference  between  the  law  upon 
which  that  case  was  decided  and  the  Wiscon- 
sin law,  as  pointed  out  by  Justice  Vlnje  in 
State  ex  rel.  SalUe  F.  Moon  Go.  v.  WisconBln 
Tax  Commission,,  dedded  herewith. 

We  are  convinced  that  the  court  below  was 
in  error,  and  ttiat  the  Judgment  below  must 
be  reversed. 

The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded,  with  instructions  to  af- 
firm the  assessment  of  income  made  by  the 
income  tax  board  of  review  of  Milwaukee 
county  and  confirmed  by  the  Wisconsin  tax 
commissioa. 

MARSHALL,  J.  (dissenting).  I  think  the 
decision  in  State,  etc.,  v.  Nygaard,  163  Wis. 
307,  IDS  N.  W.  87,  supports  that  of  the  drcuit 
court  and  requires  an  affirmance  of  the  judg- 
ment. 

When  the  Nygaard  cose  was  dedded,  I 
understood  the  Intention  was  to  hold  that 
"Income,"  as  used  In  Se&  1,  art  8,  of  the 
Constitution,  means  gains  or  profits  derived 
from  labor  or  capital  or  both,  reduced  to 
money  or  the  equivalent;  that  such  meaning 
was  carried  into  the  statute,  as  to  income 
taxes;  that  such  statute,  as  of  the  date  of 
its  enactment,  fixed  the  status  of  property 
then  in  existence  and  that  it  could  not  there- 
after be  turned  into  income^  in  a  constitn- 
tlonal  sense.    It  seepis  the  logic  thereof  is 


that  all  property  of  a  corporation  at  the  data 
of  the  Income  tax  law,  as  regards  thereto^ 
is  capital  assets  and  cannot  be  made  Inoom^ 
to  the  stockholders  by  a  distribution  in  the 
form  called  dividends,  in  case  of  such  cor- 
poration being  a  mere  holding  body,  as  in 
this  casck 

The  Prospect  Hill  Land  Company  was  not 
a  business  ctmcem.  It  merdy  held  the  title 
to  a  tract  of  land  to  realize  thereon  and  di- 
vide the  proceeds  among  its  stockholders.  It 
had  the  property  which  was  distributed  at 
the  time  of  the  passage  of  the  income  tax 
law.  It  was  more  valuable  then  than  when 
distributed.  The  distribution  did  not  Involve 
any  profit  to  the  conporation  nor  to  the  stock- 
holders, in  a  just  and  proper  sense,  which 
accrued  after  suoh  passage.  Why  does  not 
the  logic  of  State  v.  Nygaard  then  rule  the 
sltuati.on?  How  can  capital  assets,  fixed  as 
such  at  the  time  of  passage  of  the  income 
tax  law,  and  in  efFect  Impressed  as  such  by 
audi  law,  be  made  income  of  the  equitable 
owners,  in  a  constitutional  sense,  by  a  dis- 
tribution to  them?  By  such  distribution  each 
obtained  his  aliquot  part  of  the  capital  as- 
sets, lessened  somewhat  in  value,  as  they  ex- 
isted at  the  time  of  the  passage  of  the  Income 
tax  law.  If  the  corporation  had  made  a  re- 
turn to  the  assessor  of  incomes  before  the 
distribution  it  would  not  have,  rightfully,  in- 
duded  any  part  of  the  distributed  shares. 

Many  illustrations  might  be  suggested,  dem- 
onstrating, as  it  seems,  the  inconsistency  of 
the  decision  now  with  State  v.  Nygaard  and 
the  injustice  of  it  as  well.  I  will  rest  by 
giving  one  showing  where  such  decision  will 
lead. 

If  a  person  should  adopt  the  common  meth- 
od of  dividing  his  property  between  the  mem- 
bers of  his  family  without,  presently,  dlsor- 
ganlElng  it,  of  forming  a  corporation  as  a 
holding  company  and  trustee,  the  shares  of 
stock  being  made  only  large  enough  to  ad- 
mit of  the  desired  division,  and  very  small 
In  proportion  to  the  value  of  the  property, 
and  then  distributing  it,  and  the  property  is 
subsequently  converted  into  money,  without 
any  addition  thereto  of  value,  and  divided, 
the  shares  would  be  reckoned  as  assessable 
income  in  the  bands  of  the  distributee,  not- 
withstanding Sec.  10S7m4;  making  "Inherit- 
ances, devises,  bequests  and  gifts  received 
during  any  year,"  not  assessable  as  incomes. 
The  entire  property  without  any  gain  by  the 
mere  transition  from  the  corporation  would 
be  converted  into  assessable  income.  State, 
etc.,  V.  Nygaard,  adhered  to.  In  its  unan- 
swerable logic.  In  my  judgment,  would  ren- 
der such  an  unreasonable  administration  Imr 
possible. 

I  do  not  care  to  say  more  about  the  de- 
cision in  Van  Dyke  v.  Milwaukee,  159  Wis. 
460,  146  N.  W.  812,  150  N.  W.  509,  than  that 
the  court  there  dealt  with  the  ordinary  divi- 
dends at  a  corporation  made  out  of  profits 
from  business  operations  which  were  not  read- 
ily traceable  to  the  origin  as  to  time.    It  did. 
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hot  Involve,  as  here,  a  mere  distribution  of 
the  property  of  a  holding  corporation.  So  far 
as  It  was  there  said  that  every  distrlbatlon  to 
stockholders  In  excess  of  capital  stock,  cre- 
ates Income  In  the  hands  of  each,  regardless 
of  whether  the  subject  of  distribution  existed 
before  the  passage  of  the  Income  tax  law,  I 
think  It  Is  wrong.  The  situation  Is  no  dif- 
ferent In  this  case,  as  I  see  It,  than  If  the 
corporation  had,  without  formal  action  de- 
nominating the  distribution  share,  dividends, 
or  converting  the  property  Into  money,  deed- 
ed to  each  stocldiolder  his  equitable  part 
of  the  land,  just  as  an  Individual  trustee 
might  do.  No  one  would  claim,  I  apprehend, 
if  the  value  of  the  Interest  was  no  greater 
when  received  than  at  the  time  of  the  pas- 
sage of  the  Income  tax  law,  that  It  would 
include  assessable  Income. 

EOSENBERRY,  J.,  concurs  In  the  forego- 
ing dissenting  opinion. 

ESOHWEILER,  J.  (dissenting).  I  think 
that  what  was  done  in  this  case  was  a  dis- 
tribution of  property  and  not  of  Income,  and 
that  it  is  squarely  within  the  ruling  of  this 
court  in  State  ex  rel.  Bundy  v.  Nygaard,  163 
Wis.  307,  158  N.  W.  87.  I  do  not  think  that 
the  mere  giving  of  a  name  to  a  thing  in 
matters  of  this  kind  determines  its  real  char- 
acter either  for  or  against  the  state.  I  can- 
not agree,  therefore,  with  what  was  said  in 
the  case  of  Van  Dyke  v.  Milwaukee,  158  Wis. 
460, 146  N.  W.  812, 150  N.  W.  509,  that  there 
Is  a  conclusive  presumption  as  against  stock- 
holders that  what  has  been  denominated  "div- 
idends" is  earnings  or  profit  Such  a  pre- 
sumption may  well  exist,  but  it  ought  not 
to  be  a  conclusive  one,  and  neither  the  state 
nor  the  individual  should  be  foreclosed  from 
having  their  respective  rights  and  liabilities 
determined  upon  the  substance  Instead  Of  the 
name  of  things. 


STATE  ex  rel.  NUNNEMACHER  ot  aL  v. 
WIDULE,  County  Clerk. 

(Supreme  Court  of  Wisconsin.    June  12,  1817. 
Dissenting  Opinion  June  21,  1917.) 

Appeal  from  (Circuit  Court,  Milwaukee 
County;  W.  J.  Turner,  Judge. 

Certiorari  proceedings  by  the  State  of 
Wisconsin,  on  the  relation  of  Louise  Nunne- 
macher  and  others  against  Louis  G.  Wldule, 
as  County  Clerk  of  Milwaukee  County,  Wis. 
From  a  Judgment  setting  aside  assessments 
of  income  made  by  the  income  tax  board  of 
review  for  the  county,  and  confirmed  by  the 
Wisconsin  tax  commission,  the  County  Clerk 
appeals.  Judgment  reversed,  and  cause  re- 
manded, with  Instructions  to  affirm  the  as- 
sessment and  Income. 

This  is  an  appeal  from  a  Judgment  entered 
In  a  certiorari  proceeding  In  the  circuit  court 
for  Milwaukee  county,  setting  aside  the  as- 
of  incom*  auule  In  th«  year  1816 


by  the  income  tax  board  of  review  for  Mil- 
waukee county  and  confirmed  by  the  Wiscon- 
sin tax  commission,  on  account  of  moneys 
received  during  the  year  1915  by  respond- 
ents stockholders  in  the  Llndwurm  Company, 
a  corjwratlon,  as  dividends  on  their  stock  In 
said  company.  The  amount  assessed  to  the 
various  stockholders  aggregated  $.30,413.87. 
Separate  actions  were  commenced  by  the  re- 
lators and  afterwards  consolidated  by  stipula- 
tion of  counsel. 

The  Llndwurm  Company  was(  organized 
August  28,  1S99,  with  an  authorized  capital 
stock  of  $125,000,  of  which  $82,000  was  sub-  , 
scribed  and  paid.  The  company  was  organiz- 
ed to  purchase  what  was  known  as  the  "Und- 
wurm  Farm,"  a  tract  of  160  acres  located  in 
the  county  of  Milwaukee.  The  farm  was  pur- 
chased at  a  foreclosure  sale  for  $100,000, 
plus  $4,976.85,  costs  and  interest,  $16,000 
being  paid  down  and  a  mortgage  given  to 
secure  the  balance  of  $S5,000.  The  company 
held  the  farm  from  1S99  until  September  17, 
1800,  when  it  executed  a  land  contract  for 
the  sale  of  142.06  acres  of  said  tract  to  the 
city  of  Mllwau&ee  for  park  purposes'  for 
$142,060,  to  be  paid  as  foUows:  $15,000  on 
delivery  of  the  contract  and  the  balance, 
$127,000  in  20  equal  annual  installmenU  of 
$6,853  each,  with  interest  at  4  per  cent,  pay^ 
able  semiannually.  Payments  were  mode  at 
agreed  up  to. March  7,  1915,  at  which  time 
with  the  consent  of  the  company  the  total 
balance,  $82,569,  was  paid.  The  moneys  re- 
ceived from  the  city  of  Milwaukee  on  said 
land  contract  were  distributed  as  dividends 
by  the  Llndwurm  Company  to  its  stockhold- 
ers shortly  after  receipt  in  proportion  to  their 
stock  holdings  and  upon  the  dates  following: 

September  8.  1910 $5,988  00 

March  11,  1911 2,255  00 

September  15,  1911 8,405  00 

March  14,  1912 2,048  00 

September  7.  1912 7,792  00 

March  18,  1913 2,478  00 

Septembers,  1913 7,877  00 

March  23,  1914 1,722  00 

September  29,  1914 8,200  00 

During  year  1915 81,180  00 

The  distributions  were  in  cash  and  denom- 
inated on  the  books  of  the  corporation  "stock 
dividends."  The  payments  so  distributed  to 
the  stockholders  were  considered  by  the 
company  on  its  hooka  as  a  return  of  capital, 
and  were  so  applied  to  the  extent  necessary 
to  make  full  return  of  the  $82,000  in  stock 
outstanding. 

Using  as  a  basis  the  method  of  compnta- 
tlon  followed  by  the  company;  i.  e.,  by  con- 
sidering the  payments  to  stockholders  as  be- 
ing a  return  of  capital,  it  was  considered  on 
January  1,  1912,  $65^54  in  stock  was  out- 
standing (the  amounts  returned  prior  there- 
to amounting  to  $16,646).  X>urlag  the  year 
1912  the  company  distributed  $9,840,  so 
there  remained  outstanding  January  1,  1913, 
$55,416 ;  during  the  year  1918  It  repaid  $10,- 
465,  leaving  a  balance  January  1,  1914,  of 
946,068;  auring  1914  it  repaid  $8,922,  leaving 
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a  balance  Jannary  1, 1915,  of  |36,187;  during 
the  year  1915  the  company  returned  to  the 
stockholders  $81,1S0,  of  which  $35,137  was 
applied  on  March  26,  1915,  as  the  balance 
necessary  to  return  or  pay  off  the  amount  of 
capital  stock;  the  balance  remaining  after 
the  credit  dt  said  $35,137  out  of  the  total 
payment  of  |81,180  was  $46,043. 

The  total  amount  assessed  to  the  company 
on  account  of  Income  received  by  it  during 
1911,  1912,  1918,  and  1914  as  reported  to  the 
tax  commission  was  $15,629.13.  The  amount 
80  assessed  to  the  corporation,  plus  what  was 
considered  by  the  corporation  to  be  the  bal- 
ance of  capital  returned  during  1915,  $35,137, 
amounts  to  $50,766.13.  This  amount,  which 
equals  62.54  per  cent,  of  the  total  distribu- 
tion In  1915,  was  allowed  as  a  deduction,  and 
the  balance  of  the  distribution  in  said  year, 
amounting  to  $30,413.87,  or  37.46  per  cent,  of 
the  total  amount '  of  the  dividend  for  said 
year,  was  taxed  to  the  various  stockholders 
In  proportion  to  their  stock  holdings. 

After  computation  by  the  assessor  of  In- 
comes of  amoonts  dedactlble  as  set  forth 
above,  the  following  are  the  assessments 
which  the  board  of  review  fixed  and  confirm- 
ed against  the  several  relators  on  the  moneys 
so  received:  Louis  Nnnnemacber,  $4,450; 
Charles  F.  Pfister,  $24226;  Gerhard  J.  Kop- 
meier,  $1,112;  estate  of  John  Elser,  $2,22&; 
George  Kummerlein,  $890;  Frank  J.  Boehm, 
$446;  Edward  Bulfln,  $371 ;  Frank  B.  Gellfuss, 
$1^;  Robert  £.  Hackett,  $2,039;  estate  of 
Jbydla  W.  Payne,  $1,112;  estate  of  Robert 
liunnemacher,  $8,158. 

The  Llndwurm  Company  has  never  consid- 
ered going  into  the  real  estate  business  gen- 
erally, and  it  has  never  acquired  or  held  any 
other  property.  The  Llndwurm  farm  had  not 
been  Improved  or  platted.  Income  was  re- 
ceived by  the  company  from  grain  raised  on 
the  farm  and  from  rent.  The  Income  re- 
ceived amounted  practically  to  the  taxes  as- 
sessed against  the  property. 

Wfalter  O.  Owen,  Atty.  Gen.,  Wlnfred  C.  Za- 
bel,  Dlst  Atty.,  Wm.  L.  Tlbbs,  Sp.  Asst.  Dlst. 
Atty.,  and  Daniel  W.  Sullivan,  Asst.  Dlst. 
Atty.,'  all  of  Milwaukee,  and  E.  E.  Brossard, 
Asst.  Atty.  Gen.,  for  appellant.  Lawrence  A. 
Olwell,  of  Milwaukee,  for  respondents. 

KERWIN,  J.  (after  stating  the  facts  as 
above).  This  case  is  ruled  by  State  ex  rel. 
Charles  F.  Pflster  et  al.  v.  Louis  G.  Widule, 
163  N.  W.  641,  as  County  Clerk,  etc.,  decided 
berewlth. 

The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded,  with  instruction  to  af- 
firm the  assessment  of  Income  made  by  the 
Income  tax  board  of  review  of  Milwaukee 
county  and  confirmed  by  the  Wisconsin  tax 
commission. 

MARSHALL,  J.  (dissenting).  I  dissent 
from  the  decision  in  this  case  for  the  reason 


assigned  in  State  ex  reL    Pfister  tit  al.  v. 
Widule,  decided  herewith. 

BOSBNBEBRY,  J.,  cmcoiB. 

ESCJHWEILBR,  J.  (dissenting).  I  have  the 
same  reasons  for  dissenting  in  this  case  as 
are  expi'essed  in  the  case  of  State  ex  rel. 
Pfister  et  al.  v.  Widule,  decided  herewith. 


STATE  ez  rd.  SCHOOL  DIST.  NO.  8,  TOWN 

OF  WAUWATOSA  v.  GARY,  SUte 

Suiwrlntendent. 

(Supreme  Court  of  Wisconsin.    June  28,  1917.) 

1.  Schools  and   Schooi.   Distbicts  <S=»47— 
AuTROBiTT  or  State  Sttfebintkndent  to 

CONDBMIV  BUIIiDinoB. 

Under  Stat.  1915,  f  517,  par.  3,  authorizing 
school  inspector  to  order  repairs,  etc.,  to  a 
school  building  to  make  it  safe  and  sanitary, 
and  if  he  deems  it  unfit  for  school  purposes  and 
not  worth  repairing  to  report  such  facts,  and 
paragraphs  4-7  of  the  sectiou,  as  to  enforcing 
such  order,  section  430,  vesting  power  of  build- 
ing schoolhouse  in  inhabitants  of  respective 
school  districts,  and  section  1072a,  as  to  appor- 
tionment of  seven-tenths  of  a  mill  tax  and  state 
school  superintendent's  power  thereover  the 
state  superintendent  has  no  power  either  to 
condemn  and  order  discontinuance  of  a  school- 
house  as  unfit  or  to  enforce  an  inspector's  or- 
der of  condemnation  of  a  schoolhouse  as  unfit 
by  directing  withholding  of  the  sevan-tent'is  of 
a  mill  tax  until  the  school  district's  compliance 
with  the  order;  the  inspector  having  no  power 
to  make  such  order. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  93-90.] 

2.  CONSTITtlTIONAL      Law      <S=3316— ScnooLs 

AND   ScHooi.  Distbicts  «=947 — Due  Pbo- 

CESS — AFFGAI.  to   StATB    SUPEBINTENDSajT. 

That  a  school  district  was  not  given  oppor- 
tunity to  present  oral  testimony  and  make  an 
oral  argument  on  appeal  of  school  district  from 
school  inspector's  order  to  state  superintendent 
was  not  an  unwarranted  denial  of  a  substan- 
tial right  or  a  deprivation  of  property  rights 
without  due  process  of  law,  where  there  was  op- 
portunity given  to  present  all  facts  and  argu- 
ments by  affidavits  and  in  writing. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al liaw,  Cent  Dig.  i  938;  Schools  and  School 
Districts,  Cent  Dig.  §§  93-99.] 

Appeal  from  Circuit  Court,  Milwaukee 
County ;  Turner,  Judge. 

Certiorari  by  Uie  State,  on  relation  of 
School  District  No.  8,  Town  of  Wauwatosa, 
A.  Gettelman,  Director,  against  C.  P.  Cary, 
State  Superintendent  From  a  Judgment  for 
plaintlft,  defendant  appeals.    Affirmed. 

The  superintendent  of  schools  for  Mil- 
waukee county  applied  to  C.  P.  Cary,  state 
superintendent  of  schools,  to  have  an  inspec- 
tion made  of  the  Tlilrty-Slxth  street  and 
State  street  schools  of  district  No.  8  In  the 
town  of  Wauwatosa,  Milwaukee  county,  with 
a  view  of  having  both  buildings  condemned. 
An  inspector  was  directed  by  Mr.  Cary  to 
view  the  buildings  and  make  report.  Such 
inspection  was  made,  and  on  January  31, 
1916,  the  Inspector  gave  to  the  clerk  of  the 
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school  district  a  written  notice  embodying  his 
conclusions  as  to  the  conditions  be  foond,  as 
to  the  State  street  school  that  It  Is  unsatis- 
factory in  several  particulars,  and  then  as 
follows: 

"Thirty-Sixth  street  school:  This  Is  a  very  old 
building;  the  floors  are  warped;  it  has  six 
schoolrooms  occupied ;  the  three  hot-air  beating 
and  ventilating  systems  are  inadequate,  in  that 
the  cold  air  intakes  are  not  large  enough  and 
that  the  hot-air  intakes  and  outlets  for  the 
rooms  are  not  placed  properly  and  in  some  in- 
stances are  not  large  enough,'  everv  room  is 
without  satisfactory  blackboards;  the  seating 
is  very  poor,  one  teacher  reporting  that  about 
one-half  of  the  pupils'  feet  could  not  rest  on  the 
floor  due  to  the  height  of  the  seats  from  the 
floor:  the  age  and  general  condition  of  this 
bolldmg  is  such  that  in  my  judgment  no  at- 
tempt should  be  made  to  remodel  it  I  am  of 
the  opinion  that  there  is  great  danger  from 
fire  In  this  building. 

"The  need  of  a  modem  schoolbouse  large 
enough  to  accommodate  all  pupils  now  enrdled 
in  these  two  buildings,  and  to  provide  for  the 
future  growth  of  the  district  is  evident.  The 
records  show  that  your  district  has  an  assessed 
valuation  of  approximately  $6,000,000  with  a 
very  low  tax  levy  for  school  purposes,  due  to 
the  large  amount  of  state  and  county  money  it 
receives  annually. 

"I  therefore  direct  that  the  use  of  said  build- 
ings as  scboolhouses  be  discontinued  after  De- 
cember 1,  1916,  and  tliat  a  satisfactory  new 
building  be  erected,  fully  equipped  and  ready 
for  occupancy  on  or  before  said  date,  Decem- 
ber 1,  1916|  the  equipment  to  consist  of  an  ade- 
quate heating  and  ventilating  system  with  pro- 
viBi<m8  for  maintaining  the  proper  humidity  of 
the  schoolroom  air,  at  least  100  square  feet  of 
the  No.  1  slate  board  for  each  room,  single 
steel  adjustable  desks  and  chairs  for  all  pupils 
enrolled,  and  adjustable  shades  of  a  tan  color 
for  all  east,  south,  and  west  windows. 

"This  action  is  taken  in  accordance  with 
chapter  30,  Laws  of  1913,  which  decrees  that 
in  case  of  failure  on  the  part  of  the  electors  to 
comply  with  these  directions  the  district's 
share  of  the  seven-tenths  of  a  mill  tax  provided 
•  for  in  section  1072a  of  the  statutes  and  amend- 
ments thereto  is  absolutely  forfeited  and  must 
be  withheld  for  the  schciol  year  1915-16  and 
every  year  thereafter  until  these  conditions 
have  been  complied  with." 

An  appeal  was  taken  by  the  school  district 
to  the  state  superintendent,  who  visited  the 
schools  in  question,  and  by  his  order  upheld 
the  condemnation  of  the  Thirty-Sixth  street 
school  building,  but  extended  the  time  for 
the  erection  of  the  new  building  in  its  place 
for  one  year  longer  than  that  fixed  by  the  in- 
spector's order,  that  is,  untU  December  1, 
1917.  By  the  same  order  or  determination 
he  decided  as  to  the  other  school  as  follows: 

"With  respect  to  the  State  street  school,  I 
would  say  that  with  the  exception  of  poor  ven- 
tilation, which  I  think  can  easily  be  adjusted, 
and  greater  provisions  against  fire  in  the  base- 
ment, the  building  is  satisfactory,  and  the  order 
of  condemnation  is  not  sustained.  The  chief 
ground  on  which  the  condemnation  of  this 
building  was  based  is  its  location  in  the  vicinity 
of  a  manufacturing  plant  from  which  smoke 
and  fumes  issue  constantly  and  which  at  times 
are  carried  over  and  into  this  building  in  a 
manner  to  distress  the  occupants.  I  do  not 
hold  that  this  department  is  competent  under 
our  laws  to  condemn  a  building  for  such  a  rea- 
son. Whether  the  fumes  in  question  are  in- 
jurious to  health  is  a  matter  for  the  considera- 


ti<Ht  of  the  health  department,  and  not  for  the 

department  of  education.  The  teachers  in  the 
building  have  kept  a  record  for  some  time  past, 
and  find  that  about  once  a  week  these  odors 
and  fumes  are  distressing,  sometimes  extremely 
so.  The  physical  eondition  of  this  building  is 
subject  to  examination  and  inspection  by  the 
State  Industrial  Commission.  It  would  seem 
that  with  their  suggestions  the  defects  in  the 
matter  of  ventilation,  etc.,  in  the  State  street 
school  may  be  remedied.  If  this  is  properly  at- 
tended to  and  provision  made  against  fire,  the 
changes  will  be  satisfactory  to  this  department. 
These  changes  should  be  installed  by  the  open- 
ing of  school  next  fall." 

While  the  appeal  was  pending  before  tbc 
State  superintendent  the  district  asked  to 
have  a  hearing  before  him  at  whidi  'oral 
testimony  might  be  taken.  Such  request  was 
denied.  The  school  district  then  obtained  a 
writ  of  certiorari  from  the  circuit  court  for 
Milwaukee  county  directed  to  the  state  su- 
perintendent Up<w  trial  judgment  was  en- 
tered vacating  such  dedsfon  of  the  state  su- 
perintendent, from  which  Judgment  be  has 
appealed  to  this  court 

W.  O.  Owen,  Atty.  Gea,  and  J.  B.  Mefsser- 

schmldt  Asst  Atty.  Gen.,  for  appellant  Gil- 
bert 3.  Dayelaar,  of  Milwaukee,  for  aivellee. 

IBOHWBILEIB,  J.  (after  stating  the  facta 
as  above).  The  defendant,  state  superintend- 
ent of  schools,  on  this  appeal  contends  far 
two  prcq;>osltlons,  viz.:  First  that  he  has  the 
power  under  the  statutes  hereinafter  cited 
to  condemn  and  order  discontinuance  of  the 
use  of  a  schoolhouse  such  as  he  held  the 
Thirty-Sixth  street  school  to  be;  and,  sec- 
ond, that  he  Is  authorized  to  withhold  the 
seven-tenths  mill  tax  from  this  school  dis- 
trict so  long  as  it  does  not  comply  vrlth  his 
order  to  build  a  new  schoolhouse  In  place  of 
the  one  so  condemned. 

[1]  Section  517,  Stats.  Wis.,  entitled  "In- 
spection of  School  Buildings,"  provides  for 
Inspectors  of  public  school  buildings  who 
shall  act  under  the  directions  of  the  state 
superintendent  and  under  regulations  estab- 
lished by  him;  that  whenever  tiomidalnt  is 
made  that  any  public  school  is  In  an  unsani- 
tary condition  or  that  the  conditions  are 
such  as  to  endanger  the  life  and  health  of  the 
children  attending  the  schools,  or  that  the 
schoolhouse  is  unfit  for  school  purposes,  one 
of  sudi  Inspectors  designated  by  the  said 
superintendent  diall  i)er8onally  Investigate 
and  examine  the  premises  and  buildings. 
The  following  paragraphs  are  parts  of  the 
same  statute: 

"3.  Upon  such  investigation  and  examination 
said  inspector  shall,  if  conditions  warrant  it 
make  an  order  directing  the  school  board,  the 
board  of  education,  or  other  officer  or  omcers 
having  control  of  the  school  district  or  school 
corporation,  to  repair  and  improve  such  build- 
ing or  buildings  as  may  be  necessary,  and  to 
place  said  buildings  in  a  safe  and  sanitary  con- 
dition ;  or  if  said  inspector  shall  deem  the  school- 
house  unfit  for  school  purposes  and  not  worth 
repairing  be  shall  state  said  fact  and  recite  the 
reason  therefor. 

"4.  The  said  inspector  shall  file  said  order  In 
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the  Btdte  auperlntenaent'a  office,  and  cauee  tme 
copieH  thereof  to  be  delivered,  by  mail  or  other- 
wise, to  the  clerk  of  the  district  board.  •  •  T 
."5.  The  said  order  shall  state  the  time  in 
which  it  shall  be  complied  with,  and  shall  take 
effect  from  its  date,  and  shall  continue  in  force 
and  fnll  effect  until  reversed.  The  decision  of 
the  inspector  may  be  appealed  from  to  the  state 
superintendent  in  the  time  and  manner  now 
provided  for  taking  appeals  to  said  superintend- 
ent, and  the  decision  appealed  from  shall  be 
stayed,  pending  such  appeal. 

"6.  Whenever  any  school  district  •  •  ♦ 
shall  refuse  to  comply  with  the  order  of  said  in- 
spector within  the  time  herein  specified,  such 
school  district  •  •  •  shall  forfeit  absolutely 
its  apportionment  of  the  fund  derived  from  the 
seven-tenths  mill  tax,  provided  for  in  section 
1072a  of  the  Statutes,  and  amendments  thereto, 
and  shall  continue  to  so  forfeit  its  regular  ap- 
portionment of  such  fund  until  there  is  full 
compliance  with  the  requirements  of  said  order, 
unless  the  electors  of  said  school  district  shall 
vote  to  instruct  the  school  board  to  close  the 
district  school  and  provide  transportation  and 
tuition  for  all  children  of  school  age  in  the  dis- 
trict desiring  to  attend  school  at  some  neigh- 
boring school  or  schools,  as  provided  for  in  sec- 
tion 496q  of  the  Statutes. 

"7.  Nothing  in  this  section  shall  be  deemed  to 
interfere  wi^  the  operation  of  the  provision  of 
subsection  (3)  of  section  461  of  the  Statutes, 
rating  to  the  duties  of  county  superintendents 
of  schools,  or  with  tiie  provisions  of  sec^on 
1418b  of  the  Statutes,  relating  to  the  inspec- 
titm  and  regulation  of  the  sanitary  conditions 
of  schoolhooses  by  boards  of  health." 
'  The  substantial  point  at  Issae  b«tweem  the 
parties  In  this  case  arises  from  the  con- 
struction that  should  be  given  to  subsection 
3  above  quoted.  An  examination  of  its  lan- 
guage alone  and  in  connection  with,  the  sur- 
rounding sections  leads  us  to  the  conclusion 
that  It  provides  for  two  separate  and  dis- 
tinct determinations  that  may  be  arrived  at 
after  such  inspection.  In  the  first  divlMon 
of  that  paragraph  preceding  the  semicolon 
there  is  found  a  provision  for  the  making  of 
an  order,  the  conditions  warranting  the  same 
first  having  been  found,  which  order  directs 
the  repairing  and  improving  of  existing 
school  buildings.  By  the  last  portion  of  that 
same  snbsection  following  the  semicolon 
there  is  no  provision  for  the  giving  of  any 
order,  and  the  power  there  given  goes  no  fur- 
ther than  to  provide  for  the  reciting  of  the 
fact,  when  so  found,  that  the  building  is 
unfit  ft>r  school  purposes  and  the  reason 
therefor. 

Evidently  It  Is  the  order  that  Is  spedfled 
in  the  first  portion  of  subsection  3  that  Is 
referred  to  In  the  subsequent  subparagraphs 
of  section  617  providing  for  Its  filing  and 
Its  enforcement,  and  It  is  such  order,  and 
sndi  order  only,  that  Is  followed  by  the  pen- 
alty of  the  withholding  of  the  seven-tenths 
mill  tax  In  cases  where  compliance  with  8u<A 
order  Is  refused  by  the  school  board  as  pro- 
vided In  subsection  6,  abovfc 

By  section  430,  Wis.  Stats.,  the  power  of 
building  schoolhouses  is  vested  in  the  in- 
habitants of  the  respective  school  districts. 
Sucb  Inhabitants  at  their  regular  meetings 
have  the  power  to  designate  a  site  for  a 
adiool  building  and  to  vote  such  tax  as  shall 


be  deemed  sufficient  to  purchase  m:  lease  such 
site  and  to  build,  hlr^  or  purchase  a  school- 
house  and  keep  it  In  repair.  The  original 
power,  therefore,  of  purchasing  and  leasing 
the  site  and  the  building,  hiring  or  purchas- 
ing of  schoolhouses.  Is  thereby  vested  In  such 
Inhabitants,  and  we  mnst  refuse  to  construe 
section  617  In  a  manner  that  would  be  in 
derogation  of  the  powers  of  the  Inhabitants 
of  the  sdiool  district  unless  there  be  found 
In  clear  terms  the  Intention  of  the  Legisla- 
ture that  what  has  been  given  to  these  in- 
habitants of  the  school  district  by  section  430 
Is  Intended  to  be  in  effect  taken  away  from 
them  and  vested  In  the  state  sup^lntendent 

It  is  further  urged  on  behalf  of  defendant 
that,  although  be  may  not  have  the  power 
to  compel  the  building  of  a  new  schoolhouse, 
yet  that  It  still  may  be  a  proper  exercise  of 
the  discretion  vested  in  him  by  section  1072a, 
Wis.  Stats.,  to  withhold  the  seyenrtenths 
mill  tax  from  a  school  district  that  will  not 
heed  his  recommendation  that  such  new 
building  should  r^Iace  the  old  if  it  should  be 
held  that  he  can  only  recommend  and  not 
order.  This,  however,  would  be  permitting 
to  be  done  by  indirection  what  could  not  be 
done  directly.  The  only  orders,  therefore, 
noncompliance  with  which  can  be  visited 
with  the  penalty  of  withholding  the  seven- 
tenths  mill  tax,  are  such  lawful  orders  as  the 
state  superintendent  may  make  under  the 
authority  of  the  statute.  If  warrant  for  the 
making  of  the  order  cannot  be  found  In  the 
statute,  then  he  has  no  discretion  or  power 
to  punish  for  any  violation  of  any  such  at- 
tempted proceeding. 

However  much  we  may  be  impressed  with 
the  argument  that  the  Legislature,  by  the 
enactments  found  In  section  617,  mnst  have 
wanted  to  clothe  the  state  superintendent 
not  merely  with  the  power  to  require  sub- 
stantial modifications  and  changes  In  exist- 
ing buildings  to  meet  ever-increasing  de- 
mands for  snnitatlon  and  safety,  but  also 
with  the  wider  and  greater  powers  of 
determining  the  need  for,  and  then  ordering, 
with  the  same  ends  in  view,  the  building  of 
a  new  structure  to  replace  the  old,  yet 
we  cannot  expand  the  language  of  a  statute 
which  clearly  gives  and  grants  the  lesser 
Into  an  expression  by  Judicial  construction 
of  the  grant  of  the  greater  power. 

The  trial  court  was  therefore  right  In  the 
construction  placed  upon  this  statute. 

[2]  The  respondent  contends  that  the  order 
of  the  state  superintendent  which  denied  him 
an  opportunity  to  present  oral  testimony 
and  make  oral  arguments  before  him  upon 
such  an  appeal  as  was  taken  by  the  school 
district  In  this  case  was  an  unwarranted 
denial  of  a  substantial  right,  and  that  It 
In  effect  deprives  it  of  property  rights  with- 
out due  process  of  law. 

Although  now  not  necessary  in  the  deter- 
mination of  the  case,  yet  we  are  warranted 
in  saying  that  the  rules  here  In  question  are 
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practically  the  same  as  those  that  were  be- 
fore this  court  and  approved  of  as  a  legiti- 
mate exercise  of  the  power  and  authority 
vested  In  him  as  an  administrative  oflBcer 
in  the  case  of  State  ex  rel.  Moreland  v.  Whlt- 
ford,  64  Wis.  150,  11  N.  W.  424.  We  think 
the  present  situation  Is  within  the  rule  laid 
down  in  that  case,  and  that,  where  there  was 
opportunity  given  to  the  parties  interested  In 
such  an  appeal  as  herein  to  present  all  the 
facts  and  make  all  the  su^restlons  thejr 
deemed  necessary  by  affidavits  and  In  writ- 
ing, there  was  no  Infringement  of  any  prop- 
erty rights. 
Judgment  of  the  circuit  court  la  affirmed. 


STATE  ex  rel.  HICKOX  v.  WIDULB,  Clerk 
of  Comity  Board  of  Review. 

(Supreme  Court  of  Wisconsin.     April  4,  1917. 
Dissenting  Opinions  Jane  21,  25,  1917.) 

1.  Taxation  €=»104^Incomi!  Tax  —  Deduo- 
TioNB— Statute. 

Under  St  1916,  i  1087m4,  subd.  "h,»  rela- 
tive to  deductions  from  incomes  of  persons  other 
than  corporations,  a  deduction  irom  income 
claimed  by  an  executor  on  account  of  taxes  paid 
on  nonproductive  property  of  the  estate  was 
not  allowable;  the  taxes  not  having  been  paid 
on  property  from  whidh  the  income  was  derived. 
(By  divided  court.) 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  203.] 

2.  Taxation  «=»866  —  Income  from  Tsubt 
Fund. 

When  a  testator  wills  property  in  trust,  to 
be  invested  and  a  specific  amount  per  year  paid 
out  of  the  income  to  a  designated  beneficiary, 
and  such  I>eneficlary's  interest  in  the  estate  is 
appraised  and  the  statutoi?  inheritance  tax 
paid,  the  yearly  income  received  by  the  trustee 
for  the  lieneficiary  is  subject  to  taxation  under 
the  income  law  of  this  state. 

Winslow,  0.  J.,  and  Eschweiler,  J.,  dissenting. 

Appeal  from  (Circuit  (Tourt,  Milwaukee 
County;  J.  O.  Ludwlg,  Judge. 

Proceeding  by  the  State,  on  the  relation 
of  Charles  T.  Hickox,  as  executor  of  the  will 
of  Samuel  A.  Field,  against  Louis  G.  Wldule, 
as  Clerk  of  the  County  Board  of  Review  for 
Milwaukee  County.  From  a  judgment  au- 
uulliiig  an  assessment  made  by  the  assessor 
of  incomes  for  the  county  and  affirmed  by 
the  Board  of  Review  and  Tax  Commission 
upon  an  income  reported  by  the  relator  as 
executor,  the  C!lerk  of  the  County  Board 
of  Review  appeals.  Judgment  reversed,  and 
cause  remanded,  with  instructions  to  affirm 
the  levy  of  the  tax. 

The  will  In  question,  after  bequeathing  a. 
legacy  of  $20,000  to  his  wife,  gave  the  residue 
of  his  estate  to  his  executors  In  trust  to  man- 
age, control,  and  Invest  during  the  life  of  his 
wife,  and  further  provides  as  follows: 

"Ten.  Out  of  the  income  from  my  estate  here- 
in conveyed  in  trust,  and  after  deducting  the 
cost  and  expenses  of  managing  and  preserving 
the  property  and  the  annual  charges  and  ex- 
penses of  managing  the  trust,  I  will  and  direct 
that  my  said  executors  and  trustees  pay  to 
my  said  wife  quarterly  during  her  natural  lifo, 
for  her  own  use  and  benefit,  such  net  income 


to  the  amount  and  extent  of  five  thonsand  ($5,- 
000)  dollars  per  annum,  commencing  from  the 
date  of  my  deceasa" 

The  county  court  determined  the  value  of 
the  estate  transferred  in  trust  <m  January 
4,  1911,  was  $32,821,  and  assessed  an  inherit- 
ance tax  thereon  of  $520.32,  which  was  paid 
by  Mrs.  Field  January  30,  1911.  The  wiU 
gives  the  residue  of  the  estate  to  nephews 
and  nieces  of  Samuel  A.  Field  Urlng  at  the 
time  of  Mrs.  Fleld'g  death.  The  amount  o£ 
the  Inheritance  tax  ui>on  fbe  residue  was 
held  in  abeyance  by  the  county  court  until 
the  death  of  Mrs.  Field,  when  the  necessary 
facts  could  be  ascertained.  In  March,  1915, 
the  respondent,  as  executor,  returned  to  the 
assessor  of  Incomes  a  correct  statement  of 
the  entire  incomes  received  by  him  for  the 
year  1914;  the  statement  of  return  showing 
gross  receipts  $8,860.92.  Tlie  executor  claim- 
ed and  was  allowed  deductions  aggregating 
$2,360,  which  represented  interest  paid  and 
expenses  of  administration,  but  a  deduction 
of  $5,000,  annuity  to  Mrs.  Field,  claimed,  and 
also  taxes  paid  on  nonprodnctire  property  in 
the  sum  of  $1,953.51,  were  refused. 

The  assessor  levied  a  tax  of  $115  on  the 
$6,500  income  remaining  after  deducting  $2,- 
360.  The  findings  and  levy  of  tax  made  by 
the  assessor  were  afflxmed  l?  the  board  of 
review  and  the  tax  commission,  and  the  cir- 
cuit court  reversed  such  action  and  set  aside 
the  tax  aBsessed. 

Walter  O.  Owen,  Atty.  Gen.,  B.  B.  Bros- 
sard,  Asst  Atty.  Gen.,  and  Wlnfred  O.  Zabel, 
Dlst.  Atty.,  and  D.  W.  Sullivan,  Asst  Dist 
Atty.,  both  of  Milwaukee,  for  appellant 
Charles  T.  Hickox,  of  Milwaukee,  for  re- 
spondent 

KERWIN,  3.  (after  stating  the  facta  as 
above).  The  questions  presented  by  the  ap- 
pellant as  stated  in  brief  of  counsel  are,  la 
substance,  as  follows:  (1)  When  a  testator 
wills  property  in  trust  to  be  invested  and  a 
specific  amount  per  year  paid  out  of  the  net 
income  to  a  designated  beneficiary  for  life, 
and  such  beneficiary's  Interest  in  the  estate 
is  appraised,  and  the  statutory  inheritance 
tax  paid,  is  the  yearly  income  received  by 
the  trustee  for  the  beneficiary  subject  to  tax- 
ation under  the  income  law  of  this  state?  (2) 
Are  general  taxes  paid  on  nonproductive  prop- 
erty a  proper  deduction  under  the  income 
tax  law? 

Counsel  for  appellant  assigns  the  follow- 
ing error:  The  court  erred  In  holding  tliat 
the  assessment  of  $6,500  received  by  the 
executor  in  1014,  as  income  from  the  trust 
estate  in  question,  was  void  for  the  reasons: 
(1)  That  the  executor  was  not  entitled  to  a 
deduction  of  $1,953.51  on  account  of  ta.^e3 
paid  on  nonproductive  property.  (2)  That  the 
executor  was  not  entitled  to  a  deduction  of 
$5,000  on  account  of  the  payment  of  this  sum 
to  testator's  widow,  in  accordance  with  the 
provisions  of  the  wilL  (3)  That  the  Income 
received  by  the  testator,  as  such,  during  the 
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year  1914,  vas  18,860.82,  from  which  he  was 
entlUed  to  no  deduction  except  $2,360  for 
Interest  paid  on  axlstiog  Indebtedness  of  the 
estate  and  necessary  expenses  In  producing 
the  Income,  leaving  a  net  taxable  income  of 
$e,5oa 

We  are  of  opinion  that  the  error  is  well 
assigned. 

[1]  1.  It  is  perfectly  clear  nnder  the  statute 
that  the  deduction  claimed  on  account  of  taxes 
paid  on  nonproductive  property  was  not  al- 
lowable. SubUlvlslou  h,  §  1087m4.  This  stat- 
ute allows  deductions  for  "taxes  paid  by  such 
persons  during  the  year  other  than  inherit- 
ance taxes  upon  the  property  or  business 
from  which  the  income  hereby  taxed  is  de- 
rived." It  is  without  dispute  that  the  taxes 
sought  to  be  deducted  in  the  instant  case 
were  not  paid  upon  property  or  business 
from  which  the  income  was  derived. 

[2]  2.  A  majority  of  the  court  is  of  the 
qpinion  that  the  yearly  Income  received  by  the 
trustee,  less  the  deduction  made  of  $2,360, 
was  subject  to  taxation  under  the  income 
tax  law ;  but  no  four  Justices  agree  upon  the 
reasons  for  their  conclusions,  hence  none  can 
be  given. 

The  Judgment  of  the  court  below  Is  re- 
versed, with  costs,  and  the  cause  remanded, 
with  Instructions  to  affirm  the  levy  of  the 
tax  made  by  the  assessor  and  aflSrmed  by  the 
tax  commission. 

MARSHALL,  J.  (concurring).  Because  of 
some  changes  in  the  statute,  the  question 
here,  in  respect  to  which  the  justices  are  di- 
vided, as  to  the  proper  solution  of  it  and 
agata  as  to  the  reasons  for  the  conclusion 
reached  by  the  majority,  may  not  arise  again. 
However,  I  prefer  to  state,  of  record,  my 
reasons  for  such  conclusion.  I  think  the 
decision  is  right,  tested  by  the  plain  letter 
of  the  statute,  and  right  by  the  previous  de- 
cisions of  this  court,  so  far  as  the  subject 
has  been  dealt  with. 

In  what  I  shall  say,  the  prospective  an- 
nual payments  out  of  income  will  be  treat- 
ed as  annuity  payments,  though  technical- 
ly not  such,  but  that  is  immaterial. 

The  income  of  a  trust  fund  received  by 
an  executor  Is  liable'  to  an  Income  tax  under 
section  1087ml0.  State,  etc.,  v.  Widule,  etc., 
161  Wis.  303,  154  N.  W.  606,  Field  v.  City 
of  Milwaukee,  161  Wis.  303,  154  N.  W.  608, 
and  State  ex  rel.  Kemp.smith  v.  Widule,  161 
Wis.  380,154  N.W.  605,  did  not  deal  with  that 
question.  The  subject  there,  particularly 
^ated  in  the  latter  case,  was  whether  the 
annuitant,  who  bad  paid  an  Inheritance  tax 
on  the  value,  in  preseutl,  of  the  prospective 
payments,  was  assessable  for  an  Income  tax 
on  the  payments  when  received.  That  was 
resolved  in  the  negative  on  the  plain  words 
of  the  statute,  reference  being  had  to  sec- 
tion 1087 — 1,  providing  that  an  Inheritance 
tax  shall  be  assessed  on  "any  transfer  of 
property  •  •  •  or  income  therefrom  In 
trust  or  otherwise" ;  section  1087 — 1  (4),  pro- 
viding that  such  tax  shall  be  imposed  when 
the  I>eneflciar7  becomes  "entitled,  in  posses- 


sion, or  expectancy,  to  any  property  or  tlie 
Income  thereof  by  transfer,  by  will  or  the 
intestate  laws  of  the  state;  section  1087 — 5 
(1),  providing  that  the  inheritance  tax,  sub- 
ject to  some  exceptions,  "shall  be  due  and 
payable  at  the  time  of  the  transfer;  section 
1087—15(4,5),  providing  for  valuation,  in 
presenti,  of  the  right  to  receive  an  Inherit- 
ance, the  possession  and  enjoyment  being 
postponed;  section  10S7 — 0,  affording  the 
beneficiary,  in  such  a  case,  the  right  to  post- 
pone payment  of  the  tax  until  acquirement  of 
the  property  in  possession,  or  to  pay  at  the 
lime  of  transfer  of  the  right,  and  section 
1087m4  (St.  1013),  expressly  exempting  from 
income  taxes  "all  inheritances,  devises  and 
bequests  received  during  the  year  which  are 
subject  to  and  have  complied  with  the  In- 
heritance tax  laws  of  this  state."  That  left 
untouched  the  question  now  raised  and  it 
was  expressly  reserved  by  the  words  "Wheth- 
er ibe  income  of  the  estate  paid  to  the  an- 
nuitant should  form  part  of  the  taxable  in- 
come" to  the  trustee  "is  not  affected  by  what 
is  here  decided." 

The  question  so  reserved  Is  expressly  dealt 
with  by  section  1087ml0(5)  which  requires 
every  person  acting  in  a  fiduciary  capacity 
to  return  the  amount  of  Income  received  by 
him  as  such  during  the  year  and  that  he 
"shall  be  liable  to  assessment  and  taxation 
therefor,  subject  to  the  deductions  and  ex- 
emptions provided  In  this  chapter"  (refer- 
ring to  section  I087m4  [St.  1913]  as  to  de- 
ductions which,  at  the  time  of  the  tax  here 
specified,  at  subdivision  "1"  "all  inheritances, 
devises  and  bequests  received  during  the 
year  which  are  subject  to  and  have  com- 
plied with  the  Inheritance  tax  laws  of  this 
state";  and  referring  to  section  10S7m5  for 
exemption,  which  does  not  include  the  par^ 
ticular  matter,  and  followed,  as  a  conclud- 
ing part  of  the  sentence  by  tliese  significant 
words  "provided,  tKat  tuch  deductions  or 
exemptions  have  not  been  claimed  by  or  for 
luch  person,  icard  or  beneficiary  in  tome  oth- 
er capacity"). 

To  overlooli  the  quoted  condition  in  con- 
nection with  the  proviso,  would  naturally 
lead  to  a  misunderstanding  of  the  legisla- 
tive purpose.  There  Is  the  condition  that 
"All  inheritances,  devises  and  bequests  re- 
ceived during  the  year  which  are  subject 
to  and  have  complied  with  the  inheritance 
tax  laws  of  this  state"  which  Is  true  of  the 
particular  Inheritance,  the  annuitant  having 
paid  an  inheritance  tax  on  the  full  value,  in 
presenti,  of  her  prospective  annual  payments, 
and  the  saving  words  to  the  effect  that,  the 
condition  shall  not  apply  and  the  trust  fund 
Income  less  expenses  of  administration  eliall 
be  dealt  with  in  its  entirety,  if  the  deduc- 
tion, to-wit.  In  this  case,  the  annuity  pay- 
ment has  "been  claimed"  by  the  annuitant 
"in  another  capacity." 

The  particular  payment  to  the  annuitant 
l>elng  exempt  from  an  income  tax  In  her 
hands,  and  It  having  been  paid  to  her  tot 
the  year  previous  to  the  one  in  which-  the 
return  was  made,  it  must  be  presumed,  sine* 
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the  case  proceeded  from  the  start  on  that 
theory,  that  she  did  not  return  the  same  for 
income  tax;  In  other  words  that  she  claimed 
It  as  a  deduction  In  her  capacity  as  a  benefi- 
ciary who,  as  to  such  payment,  had  "com- 
plied with  the  inheritance  tax  laws  of  the 
state"  as  provided  in  section  1087m4  (St 
1913).  Having  done  so,  according  to  the 
plain  language  of  the  above  quoted  proviso, 
in  section  1087mlO  (5)  the  executor  was  not 
entitled  to  deduct  such  payment  from  the  in- 
come rec^ved  by  him  as  a  fiduciary.  It  was 
subject  to  an  income  tax  In  bis  hands  as  the 
tax  commission  held. 

In  dealing  with  the  subject  here  discussed, 
danger  of  confusion  and  error  would  exist 
if  the  Income  of  the  trust  fund  were  not  con- 
sidered apart  from  the  corpus  of  such  fund. 
They  are  entirely  separate.  The  fact  that 
an  inheritance  tax  is  assessable  upon  the 
value,  in  presentl,  of  the  prospective  -pay- 
ments to  the  annuitant  out  of  the  income, 
does  not  militate  against  assessment  of  andi 
a  tax  upon  the  corpus;  eacli,  as  a  separate 
tiling,  is  80  assessable  under  section  1087 — 1. 
There  is  nothing  in  the  statute  warranting 
the  deduction  of  the  value,  in  presentl,  of  the 
future  Income  thereof  or  therefrom  and  only 
assessing  a  transfer  tax  upon  the  residue. 
Otherwise  the  entire  principal  of  the  fund 
mig'at  be  in  excess  of  the  present  value  of  the 
prospective  future  payments  out  of  the  in- 
come thereof  and  such  principal  finally  go 
to  the  remainder  men  free  from  any  inher- 
itance tax.  The  statute  contains  a  complete 
s>'8tem  for  inheritance  taxes  upon  the  prin- 
cipal of  an  estate,  and  where  it  is  held  in 
trust  for  payment  of  Income  to  some  person 
or  persons,  but  ultimately  to  go  to  another, 
for  an  Inheritance  tax  upon  the  whole  estate, 
and  upon  the  prospective  income  also,  pay- 
ment, whether  of  principal  or  Income,  to  be 
postponed  imtil  right  of  possession  and  en- 
joyment commences  with  the  option  to  have 
the  future  prospective  benefits  appraised  and 
to  pay  the  tax  presently  on  the  value  so  fix- 
ed; section  1087—9.  So,  in  this  case,  though 
the  annuitant  has.  paid  an  inheritance  tax 
on  the  value  of  the  prospective  annuity  pay- 
ments, those  who  will  be  entitled  to  take  the 
principal  when  the  time  arrives  for  them  to 
come  into  possession  thereof,  will  be  charge- 
able with  an  Inheritance  tax  thereon. 
.  Thus  it  will  be  seen  that  the  position  of 
counsel  for  respondent,  that  appellant's 
claim,  if  allowed,  will  result  in  double  taxa- 
tion, in  that  It  will  Impose  an  inheritance 
tax  and  also  an  income  tax  on  the  bequest  to 
Mrs.  Field  Is  imtenable.  The  value  of  the 
prospective,  annuity  payments,  as  before  in- 
dicated, Is  no  part  of  the  corpus.  It  is  a 
thing  of  Itself.  The  inheritance  tax  upon 
that,  expressly  exempts  it  from  income  taxes 
against  the  annuitant  The  former  is  ex- 
empt from  income  taxes,  while  the  latter  is 
not  The  tax  as  to  him  is  part  of  th^  expense 
jat.  administration.    In  ca«e  of  its  resulting 


in  not  leaving  sufficient  net  income  to  i»y  tlie 
annuity,  which  Is  not  the  case  here,  the  ben- 
eficiary would,  logically,  not  receive  the  full 
amount  of  her  bequest-  because  it  Is  to  be 
paid  out  of  the  net  incom& 

SIBBEXnCER,  J.  (concurring).  I  concur  la 
the  result  of  the  decision  of  this  case  upon 
the  ground  that  the  tax  commission  properly 
asisessed  an  Income  tax  on  the  $6,500  income 
In  the  hands  of  the  testamentary  trustee  un- 
der the  will  of  Samuel  A.  Field,  deceased. 
In  arriving  at  this  conclusion,  I  conclude  that 
within  the  decision  of  this  court  in  State  ex 
rel.  Field  v.  Wldule,  Clerk,  etc.,  and  in  Field 
V.  City  of  Milwaukee,  both  reported  In  161 
Wis.  393,  154  N.  W.  698,  an  hicome  tax  is 
assessable  against  the  trustee  under  the  res- 
ervation In  the  court's  opinion  in  the  State 
ex  Eel.  Kempsmith  v.  Widule,  161  Wis.  389, 
164  N.  W.  695,  dedc^ed  at  the  same  time  the 
Field  Cases  were  decided,  and  which  case, 
as  pointed  out  by  the  court  ruled  the  Field 
Cases. 

I  am,  however,  constrained,  upon  re-exam- 
Inatlon  of  the  question  determined  in  the 
Field  and  Kempsmith  Ca^s,  to  call  attention 
to  what  I  am  now  persuaded  is  an  erroneous 
construction  of  the  inheritance  and  income 
tax  laws  as  applied  in  those  cases.  It  was 
held,  as  is  accurately  and  fully  expressed  in 
the  syllabus  of  the  Kempsmith  Case,  that: 

"The  yearly  payments  to  an  annuitant  by 
trustees  out  of  the  income  of  property  given  to 
them  by  will  for  that  purpose  are  not  taxable 
as  income  of  the  annuitant  when  the  inher- 
itance tax  was  duly  paid  upon  the  interest  of 
the  annuitant  in  the  estate  of  the  tcstatoc 
Such  an  annuity  is  subject  to  the  inheritance 
tax  law,  and  the  value  in  present!  of  the  right 
to  receive  it  may  properly  be  appraised  under 
subdivisions  4  and  5,  {  1087-15,  Stats." 

I  am  of  the  opinion  that  the  legislative  in- 
tent expressed  in  the  statutes  governing 
those  decisions  is  that  "the  yearly  payments 
to  an  annuitant  by  trustees  out  of  the  income 
of  property  given  to  them  by  will  for  that 
purpose"  are  taxable  as  income  In  the  bands 
of  the  trustee  or  annuitant,  and  that  an  in- 
heritance tax  paid  by  such  an  annuitant 
based  on  the  value  of  the  right  to  receive  It 
at  the  time  of  the  testator's  death  does  not 
operate  to  exempt  the  trustees  or  annuitant 
from  Income  taxation  under  subdivision  "i," 
{  1087m4,  Stats.  The  court  in  the  opinion  of 
the  Kempsmith  Case,  following  the  Nunne- 
macher  Case,  129  Wis.  190,  108  N.  W.  627. 
9  li.  R.  A,  (N.  S.)  121,  9  Ann.  Cas.  711,  Es- 
tate of  Bullen,  143  Wis.  612,  128  N.  W.  109. 
139  Am.  St  Rep.  1114,  declared  that  the 
inheritance  tax  is  not  a  tax  upon  property 
but  upon  the  right  to  receive  property.  In 
the  case  of  State  v.  Pabst  139  Wis.  561,  121 
N.  W.  351,  it  was  recognized  that  the  provi- 
sions of  our  Inheritance  tax  law  were  sub- 
stantially those  of  the  New  Tork  transfer 
tax  law,  and  the  construction  given  the  law 
by  the  court  of  New  York  is  to  be  resorted  to 
for  aid  in  administering  the  law  bv  the  court 
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<rf  thla' state,  Btaa  tlie  Mse  ot  Matter  Of'West- 
nm,  162  N.  X.  93,  46  N.  B.  315,  was  foUowed 
IB  tbis: 

"The  deroltitton  of  the  property  and  the  right 
of  the  state  have  their  origin  at  the  same  mo- 
ment of  tine.  The  ascertainment  of  the  value 
of  the  taxable  interest  and  the  fixing  of  the 
tax  necessarily  takes  place  subsequent  to  tlie 
death.  But  the  guide  Is  the  value  at  the  time 
of  th«  death,  when  the  interests  were  acquired." 

It  Is  also  beld  in  tbe  Pabst  Case  tbat  tbe 
statute  requires  "that  the  tax  at  the  pre- 
scribed rates  shall  be  upon  tbe  clear  market 
value  of  the  property  transferred,  exclusive 
of  tbe  exemption.  The  context  ot  the  law 
expresses  as  Its  purpose  and  object  that  the 
tax  shaU  be  Imposed  on  tbe  transfer  at  the 
time  of  tbe  death  of  the  decedent  and  rest  as 
a  lien  on  the  property  so  transferred  until 
paid."    Section  108T— B  (1)  provides: 

"  *  *  *  Every  such  tax  shall  be  and  remain 
a  lien  upon  the  property  transferred  until  paid, 
and  the  person  to  whom  tbe  property  is  trans- 
ferred and  the  administrators,  executors,  and 
trustees  of  every  estate  so  transferred  shall  be 
personally  liable  for  such  tax  until  its  pay- 
ment" 

The  (dear  implication  of  this  provision  and 
the  whole  sdieme  of  the  admiAlstratlTe  pro- 
visions of  tbe  statutes  are  tbat  the  tax  is 
levied  and  rests  on  existing  property  which 
may  be  seized  and  talien  to  satisfy  tbe  tax 
if  not  iMild.  The  ptocednre  ot  taxing  officers 
)n  this  and  other  cases  before  the  courts 
shows  that  they  in  administering  tlie  law  have 
interpreted  it  to  mean  that  the  tax  on  dev- 
olution of  property  by  will  or  the  Intestate 
laws  of  the  state  must  be  levied  upon  tbe 
body  of  the  estate  when  the  persons  and  cor- 
poratkxis  become  beneficially  entitled  in  po»- 
session  or  expectancy  to  tbe  property  or  tbe 
income  thereof,  and,  when  such  property  is 
transferred  by  way  of  testamentary  trusts 
(except  those  exempted),  the  transfer  Is  sub- 
ject to  the  tax  as  though  the  property  went 
direct  to  those  having  a  beneficial  Interest 
therein.  It  is  manifest  from  tbe  terms  of 
these  provisions  of  the  law  that  the  tax  is  in 
fact  one  on  the  transfer  of  the  corpus  of  such 
estate.  In  pursuance  to  this  rule  and  prac- 
tice, the  tax  commissioners  levied  a  transfer 
tax  on  the  body  of  the  estate  of  Samuel  A. 
Fldd,  deceased^  which  Included  the  interest 
Mrs.  Field  had  therein  under  the  will  grant- 
ing her  an  annual  fixed  amount  out  of  the  in- 
come produced  by  such  estate.  The  rule 
adopted  by  tbe  taxing  officers  is  to  make  the 
total  of  the  various  Interests  and  estates 
which  is  divided-equal  to  the  present  market 
value  ot  the  entire  existing  corpus  o£  the 
estate,  and  then  levy  the  tax  against  the 
various  Interests  In  the  proportion  of  the 
present  values  of  each  of  sudi  Interests  in 
the  estate.  The  result  in  the  instant  case 
was  that  Mrs.  Field  was  required  to  pay  her 
distributive  share  of  the  Inheritance  tax  as- 
sessed upon  the  corpus  of  the  testator's  es- 
tate as  one  of  the  beneficial  owners  thereof, 
which  the  county  court  found  to  be  ^520.20, 
Based  on  thQ  flW^t  yalxui  pf  her  i^iterest  in] 


the  estate,  namely,  ^SZfiZl,  I  am  persuaded 
that  the  taxing  ofllcers  have  executed  the 
statute  as  the  Legislature  Intended,  and  that 
this  court  erred  In  Its  decision  in  the  Kemp- 
smith  and  Field  Cases,  in  which  it  was 
held  that  the  beneficial  interest  in  tbe  form 
ot  an  annual  income  devised  to  the  wid- 
ows of  the  testators  had  been  subjected 
to  an  inheritance  tax.  I  am  convinced  now 
that  the  Inheritance  tax  paid  by  or  on  behalf 
ot  the  testator's  widow  as  a  beneficiary  of 
the  estate  was  not  a  tax  on  the  value  of  the 
widow's  future  income  as  part  of  the  corpus 
of  the  estate,  but  a  tax  on  the  corpus  of  the 
testator's  estate  to  ascertain  the  distributive 
share  of  the  Inheritance  tax,  Imposed  by  law 
on  the  devolution  of  the  estate.  Under  this 
administration  of  the  inheritance  tax  law, 
the  income  produced  by  such  estate  has  paid 
no  inheritance  tax,  and  hence  was  subject  te 
an  Income  tax  prescribed  .by  sections  1087 — ^1 
to  1087—3,  Stats.  Although  the  decisions  in 
the  Kempsmith  and  Field  Cases  heretofore 
decided  In  this  court  cannot  be  altered,  I  am 
of  the  view  that  this  court  then  erred  In  the 
constructicMi  of  the  Inheritance  tax  law  there 
involved,  and  that  this  Is  an  opporttme  and 
appropriate  occasion  to  correct  such  error. 

ESCHWBILER,  J.  {dissenting.)  I  shall  con- 
tent myself  with  merely  stating  the  conclu- 
sions arrived  at  from  a  consideration  ot  the 
statutes  Involved. 

(1)  That  nothing  is  subject  to  an  Inherit- 
ance tax  that  is  not  so  in  being  or  existence 
at  the  time  ot  the  creation  of  tbe  fond,  in 
this  case  by  the  death  of  the  testator,  that  it 
may  then  be  c(msldered  as  corpus.  State 
V.  Pabst,  189  Wis.  561, 121  N.  W.  351;  State 
V.  Bullen,  148  Wis.  512,  128  N.  W.  109;  Mat- 
ter of  Westurn,  162  N.  Y.  93,  46  N.  B.  315. 

(2)  That  income  subsequently  arising  from 
any  such  fund  or  corpus  whl<ai  is  not  added 
to  such  fund,  and  thereby  becoming  a  part 
thereof  and  therewith  to  be  subsequently 
paid  over,  is  not  the  Income  referred  to  in 
section  1087 — 1  and  is  not  subject  to  inherit- 
ance tax.  That  it  was  a  mistaken  view  to 
hold,  as  was  done  in  Field  v.  Milwaukee,  161 
Wis.  393,  164  N.  W.  698,  and  Kempsmith  v. 
Wldule,  161  Wis.  889,  154  N.IV.  eSS,  that  an 
income  such  as  was  being  paid  to  M>8.  Field 
in  this  case  was  subject  to  an  Inheritance 
tax  because  Mrs.  Field  at  the  time  of  the 
testator's  death  did  not  take  an  interest  in 
anything  then  tangible  or  in  existence. 

(3)  That  the  future  or  contingent  estates 
referred  to  in  sections  1087 — 9  and  1087 — 
15(5),  Wis.  Stats.,  refer  to  estates  such  as  the 
remaindermen  in  this  case  had  in  the  entire 
fund  which  was  set  aside  to  create  an  income 
for  Mrs.  Field,  and  that  the  Inheritance  tax 
upon  that  fnnd  as  an  entirety  should  have 
been  determined  and  ascertained  as  against 
tbe  remaindermen  who  were  ultimately  to  re- 
ceive it  In  its  fnll  amoxmt  as  it  existed  at 
the  time  of  the  death  of  the  testator.  There 
is.  QO  warrant  la  the  statute  for  detern^inlng. 
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for  the  pnnMse  of  the  ■  inberltance  tax,  any 
Interest  that  Mrs.  Field  might  have  had  by 
reason  of  the  provision  that  she  Is  to  rec^ve 
the  subsequent  Income  from  such  fund. 

(4)  That  the  Income  Mrs.  Field  received 
became  subject  to  an  Income  tax  the  first  and 
each  succeeding  year;  but  that  such  Income 
cotdd  be  properly  taxed  but  once  annually  ei- 
ther as  against  her  or  against  the  trustee  col- 
lecting or  holding  the  same. 

(5)  It  appearing,  however,  that  as  a  matter 
of  fact  she  was  assessed  on  the  theory  that 
she  must  pay  for  the  present  worth  of  what 
would  be  subsequently  paid  to  her  by  way  of 
an  income  of  $5,000  year  by  year  during  her 
life,  that  she  thereupon  was  required  by  the 
state  to  pay  and  did  pay  a  tax  computed  up- 
on that  present  worth,  and  therefore  she  did 
In  effect  pay  in  one  lump  sum  her  future  In- 
come tax. 

(6)  Having  once  paid  the  same,  the  state 
cannot  thereafter,  either  from  her  or  from 
any  one  collecting  or  holding  the  same  for 
her,  again  demand  in  the  name  of  an  income 
tax  that  which  has  already  been  collected 
from  her,  and  for  that  reason  the  Judgment 
should  have  been  affirmed. 

WINSLOW,  O.  J.  (dissenting).  The  diffi- 
culty which  the  court  has  experienced  with 
this  case  is  quite  apparent  from  the  number 
of  ottlniona  filed.  It  is  only  Just  to  say  that 
every  effort  was  made  to  harmonize  the  dif- 
ferences of  opinion,  but  without  success.  I 
desire  to  state  in  the  form  of  propositions  my 
views  without  attempting  to  argue  them  out. 

I.  The  interest  of  the  annuitant  in  the 
present  case  was  appraised  and  assessed  pur- 
suant to  the  provisions  of  the  inheritance 
tax  law  and  the  tax  paid.  State  v.  Wldnle, 
161  Wis.  393,  154  N.  W.  605;  Field  v.  MU- 
waukee,  161  Wis.  393,  154  N.  W.  69a  These 
cases  in  my  Judgment  were  correctly  decided. 

II.  The  inheritance  tax  having  been  paid 
by  the  annuitant,  the  yearly  annuity  pay- 
ments are  not  subject  to  income  taxation  in 
her  handa  This  is  not  only  the  definite  pro- 
vision of  the  law,  but  it  Is  res  adjudicate 
with  regard  to  the  income  in  question.  See 
cases  cited  upon  the  preceding  proposition. 

III.  Income  received  by  an  executor  or 
trustee  for  the  benefit  of  a  ward  or  other 
beneficiary  is  liable  to  income  taxation  sub- 
ject to  the  deductions  and  exemptions  provid- 
ed In  the  income  tax  law,  provided  they  have 
not  been  claimed  by  tiie  ward  or  beneficiary 
in  another  capacity. 

IV.  This  proviso  is,  in  my  Judgment,  singu- 
larly misunderstood  by  some  of  my  Brethren. 
To  my  mind  it  means  simply  that  the  bene- 
ficiary is  to  have  the  benefit  of  the  statutory 
deductions  and  exemptions,  but  once.  If,  for 
instance,  the  beneficiary  has  other  income,  e. 
g.  a  business  Income  or  a  salary,  and  has 
claimed  the  benefit  of  his  exemptions  and 
deductions  out  of  that  income,  the  executor 
or  trustee  is  not  allowed  to  claim  them  out 


of  the  annuity  Income  becanae  they  hav« 
been  dalmed  by  the  beneficiary  in  another 
capacity,  i.  e.  not  as  the  beneficiary  of  a 
trust,  but  in  bis  capacity  as  an  Individual 
carrying  on  business. 

This,  of  course,  applies  to  such  dednctlons 
and  exemptions  as  can  be  claimed  In  another 
capacity,  as  for  Instance  the  exemptions  for 
husband  and  wife,  minor  children,  and  de- 
pendents, enumerated  in  section  1087m5,  or 
the  deductions  for  interest  paid  during  the 
year  on  existing  indebtedness  or  the  like, 
enumerated  in  section  1087m4.  These  may 
be  claimed  in  tbe  Individual  capacity  by  the 
beneficiary  as  an  individual  simply  and  al- 
lowed out  of  other  income  than  the  annuity, 
and,  if  so  allowed,  are  not  to  be  again  allow- 
ed out  of  the  annuity. 

The  exemption  of  Inheritance  devises  and 
bequests  in  trust  cannot  be  claimed  by  the 
beneficiary  in  any  capacity  except  in  the 
capacity  of  beneficiary;  hence  tide  proviso 
cuts  no  figure  in  the  case. 

I  think  the  Judgment  should  be  affirmed. 


MILES  V.  PEOPLED  TELEPHONE  CO. 

(Supreme  Court  of  Wisconsin.    June  28,  1917.) 

1.  TXUIOBAPBS  A»D  TfilAPHONES  «=>33()^) — 

Tblkphonb  Sebvice  CoNi&iiOT  wrrH  Stock- 

HOLDEB. 

Where  telephone  company's  common  stock 
certificate  entitled  the  liolder  to  telephone  serv- 
ice, shares  to  be  aasesBable  not  to  exceed  $10 
a  year  to  pay  corporate  expenses,  such  a  stock- 
holder was  bound  to  pay  for  his  telephone  serv- 
ice such  Bum,  not  to  exceed  $10  a  year,  as  should 
be  arrived  at  by  dividing  the  total  cost  of  such 
service  by  the  average  number  of  t^phones  in 
use. 

[EM.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §  372.] 

2.  Telegraphs  and  Telephones  $=>33(%) — 
Cost  of  Telephone  Service  of  Stockhold- 
EK— Insurance  Expense. 

In  arriving  at  tbe  cost  of  telephone  service 
for  which  a  telephone  company's  common  stock- 
holder was  assessable,  it  was  proper  to  include 
any  sums  that  might  be  applied  by  actual  pay- 
ment or  set  aside  in  a  fund  for  losses  caused  by 
storms  or  catastrophes,  and  to  meet  the  require- 
ments of  industrial  insurance,  guarding  against 
any  duplication  that  might  arise  from  the  pay- 
ment in  one  year  out  of  such  funds  of  sums  for 
which  credit  had  been  given,  when  paid  into  such 
fund  some  prior  year. 

[EJd.  Note.— For  other  cases,  see  Telegrapha 
and  Telephones,  Cent.  Dig.  §  372.] 

3.  Teleobaphs  and  Tblephoneb  «=>33(%) — 
Cost  of  Telephone  Service  to  Stookhold- 
EK— Interest  Charges. 

In  arriving  at  the  cost  of  telephone  service 
for  which  a  telephone  company's  common  stock- 
holder was  assessable,  it  was  proper  to  include 
whatever  was  paid  out  on  any  of  the  bonded  in- 
debtedness of  the  company,  or  interest  thereon. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  !  372.] 

4.  Telegraphs  and  Telephones  $=»33(i4) — 
Cost  of  Telephone  Sebvice  to  Stockhoi.i>- 
ESS— "Depreciation." 

In  arriving  at  the  cost  of  tdepbone  service 
for  which  a  telephone  company's  common  stock- 
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hoId«r  wss  aMcHaable,  it  was  propeer  to  indtide; 
in  view  of  St  1915,  i  1797iul5,  a»  to  depreoia- 
tion  of  public  utilities'  property,  a  reasnnable  al- 
lowance from  year  to  year  for  depreciation ;  "de- 
preciation" meaning  that  inevitable  decrease, 
year  after  year,  in  the  value  of  any  such  indoa- 
trlal  plant  owing  to  ordinary  wear  and  tear,  to 
the  influence  of  the  elements,  to  improvements 
in  materials  and  methods  which  thereby  lessen 
the  value  of  the  old,  and  the  term  also  covers 
the  necessity  of  providinfT,  in  a  systematic  way, 
the  funds  in  advance  and  year  by  year  for  the 
change  to  the  new  material  or  method  when  the 
old  material  and  methods  become  useless  or  in- 
adequate. 

fEd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  8  S72.] 

6.  Tbucorapeb    add    TZLBPHOnZS   ^3>81    — 

Ruixs. 
A  telephone  company  has  an  unquestionable 
right  to  make  reasonable  rules  and  regulations 
applying  to  an  customers  and  persons  served 
aHke,  for  tiie  proper,  convenient,  and  econonJcal 
carrying  on  of  its  bosinem. 

[Ed.  Note.— For  other  cases,  sm  Telegraphs 
and  Telephones,  Cent.  Dig.  g  20.] 

6.  Temgbaphb  and  Tbuiphohks  «=»33<%)  — 
Rules— Deposits. 

Where  telephone  company's  common  stock 
certificate  entitled  the  holder  of  eaeh  of  such 
shares  to  telephone  service,  such  shares  to  be  as- 
sessable to  pay  corporate  expenses,  not  to  exceed 
$10  a  year,  the  telephone  ccMOQpany  could  rea- 
sonably require  of  such  stockholders  deposits  in 
advance  to  secure  payment  of  assessments,  and 
discontinue  service  if  not  made,  in  view  of  the 
expense  that  would  be  entailed  if  the  company 
were  obliged  to  make  collection  of  such  small 
amounts  by  the  usual  legal  procedure  in  con- 
tract {Cbtions. 

tEd.  Note.— For  other  cases,  see  Tdegrapba 
aad  Telephones.  Cent.  Dig.  {  372.] 

7.  Tk£bchui>h8  and  TnjtPHoifss  «sft34— Goif- 

XBAOT  POB  SebVICB— DiBOBIMINATIOIf . 

Under  Laws  1907,  c.  490,  §  1797m91,  for^ 
bidding  discrimination,  but  providing  that  fur- 
nishing by  any  public  utility  of  any  service  at 
the  rates  and  upon  the  terms  provided  for  in 
any  existing  contract  executed  prior  to  April  1, 
1S07,  shall  not  constitute  a  discrimination,  the 
difference  between  the  maximum  assessment  of 
$10,  for  telephone  service,  upon  telephone  com- 
PKofB  common  stockholder,  who  in  1901  had 
subscribed  for  stock  carrying  such  service  con- 
tract, and  the  $12  rate  charged  to  other  sub- 
scribers, was  not  an  unlawful  discrimination 
so  as  to  make  either  of  stlch  charges  unlawful. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Teleph(me8,  Cent  Dig.  §  21.] 

Appeal  from  Circuit  Court,  Columbia  Cotm- 
ty;  Chester  A.  Fowler,  Judge. 

Action  by  Daniel  P.  Miles  against  the  Peo- 
ple's Telephone  Company.  From  a  Judgmeat, 
botb  parties  appeal.  Reversed  and  remand- 
ed, with  directions. 

The  defendant  corporation  was  organized 
February  4, 1901,  and  originally  Incorporated 
for  $20,000,  made  up  of  common  and  pre- 
ferred stock  at  the  par  value  of  $50  per  share, 
and  to  each  subscriber  of  either  form  all 
stock  was  Issued  substantially  in  the  one  form 
of  certificate  containing  the  following  provi- 
sions: 

"There  shall  be  paid  upon  the  preferred  stock 
a  six  per  cent,  annual  cumulative  dividend,  pay- 
able on  the  first  days  of  January  and  July  of 
each  year.     The  preferred  s(ock  shall  be  non- 


aawssairie.  Each  share  of  common  stock  car- 
ries with  it  the  ownership  of  one  good  telephone, 
and  the  use  of  not  less  of  the  company  lines  than 
would  be  furnished  with  a  rented  telephone  in 
the  same  locality,  and  may  entitle  the  holder 
thereof  to  nae  any  number  or  all  of  the  compa- 
ny party  lines,  if  the  common  stockholders  so 
vote  at  the  last  annual  meeting,  subject  to  re- 
strictions made  by  the  board  of  directors  as  to 
time  line  may  be  occupied  and  proper  use  of. 
Company  is  not  liable  to  additional  expense  on 
account  of  sale  of  common  share  by  original 
purchaser.  The  common  stock  is  assessable  to 
pay  the  corporate  expense  of  the  corporation, 
provided  that  the  assessment  of  each  share  of 
said  stock  shall  at  no  time  exceed  the  sum  oi 
tea  dollars  per  year." 

The  plalBtlff  purchased  such  stock  in  Jan 
uaxy,  1901,  paid  therefor  the  sum  of  $55  and 
received  for  use  and  continued  to  use  for 
some  time  thereafter  a  telephone  which  was 
connected  with  and  used  with  other  telephone 
lines  in  the  system  operated  and  maintained 
by  defendant  Defendant  at  the  time  of  its 
organization  took  over  a  tel^bone  system 
theretofore  owned  by  one  Farrlngton,  who 
became  president  of  defendant  and  continued 
to  be  such  thereafter.  Plaintiff  had  been  a 
subscriber  to  the  former  system  and  had  paid 
for  the  use  of  such  telephone  over  substan- 
tially the  same  lines  about  $12  per  annum. 

For  some  time  after  1901  the  plaintiff  paid, 
upon  request  of  the  defendant,  rates  for  the 
use  of  such  telephone  from  $4  to  about  $9 
per  annum  and  never  ta  excess  of  $10  in  any 
one  year.  Subscribers  for  telephone  service 
other  than  such  h<dders  of  common  stock 
were  required  to  pay  at  rates  In  the  neighs 
borhood  of  $12  per  annum  per  telephone  for 
the  same  kind  of  telephones  and  telephone 
service  as  that  furnished  the  plaintiff. 

In  1007,  on  the  suggestion  of  the  railroad 
commission  that  such  difference  in  charges 
for  substantially  the  same  services  was  in 
the  nature  of  an  unlawful  discrimination,  the 
defendant  undertook  to  require  the  plaintiff 
to  pay  for  his  telephone  service  at  the  same 
rate  as  was  being  paid  by  the  other  telephone 
users.  Such  payment  having  been  refused  by 
plaintiff  and  several  other  holders  of  common 
stock,  actions  were  brought  by  the  defendant 
against  the  plaintiff  and  one  Lewis  for  two 
years  of  such  service  respectively,  and  in 
the  trial  of  said  actions  it  was  held  by  the 
trial  court  that  the  contract  embodied  in  the 
certificate  above  quoted,  the  same  having 
been  entered  into  prior  to  the  passage  of  the 
law  creating  the  railroad  commission,  was 
valid  and  binding  between  the  parties  and 
authorized  the  allowance  to  a  person  situated 
as  was  plaintiff  a  difference  in  the  rate  to 
l>e  charged  for  the  same  services;  and  upon 
appeal  to  this  court  such  holding  was  af- 
firmed. People's  Telephone  Co.  v.  Lewis,  151 
Wis.  75,  138  N.  W.  100. 

For  the  year  1914,  the  defendant  company 
made  what  it  called  an  assessment  against 
the  plaintiff  under  Its  construction  of  the 
contract  embodied  in  the  stock  certificate 
for  the  use  of  such  telephone  and  service 
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to  the  amount  of  $lDt  and  In  arrlTing  at  sudi 
assessment  It  computed  tbe  entire  cost  of 
such  service,  and  divided  such  cost  by  the 
average  number  of  telephones  In  service  dur- 
ing such  year.  In  computing  such  cost,  it 
included  an  Item  for  depreciation  In  the  val- 
ue of  its  equipment,  and  also  Included  in- 
terest paid  b7  It  on  Its  outstanding  bonds. 
Plaintiff  refused  to  pay  such  sum  of  $10; 
and  on  April  15, 1915,  the  defendant  gave  no- 
tice to  the  plaintiff  that,  owing  to  the  trouble 
it  had  in  collecting  assessments  from  certain 
holders  of  such  common  stock,  it  would 
not  furnish  service  to  holders  of  com- 
mon stock  whose  assessments  were  in  ar- 
rears after  May  16,  1915,  except  in  cases 
where  such  parties  would  make  a  deposit 
of  $10  with  the  company  to  guarantee  pay- 
ment of  the  assessment,  and  that  upon  tbe 
using  up  of  such  deposit  in  the  payment  of 
assessments  a  new  deposit  was  to  be  made, 
and  In  default  of  making  any  such  deposit 
service  would  be  discontinued  wlthtn  30  days 
after  notice.  Tlie  plaintiff  refusing  to  make 
such  deposit,  the  defendant  disconnected 
plaintiff's  wires  and  refused  to  continue  serv- 
ice. 

Thereupon  plaintiff  commenced  this  action 
to  require  the  defendant  to  restore  and  re- 
establish connection  as  before  and  for  dam- 
ages against  the  defendant  on  account  of  his 
loss  of  such  service  by  reason  of  the  discon- 
nection. 

The  court  made  its  findings  of  fact  and  con- 
clusions of  law,  the  material  parts  of  the 
conclusions  of  law  being  as  follows:  First, 
that  the  assessments  of  common  stock  are  not 
payable  until  the  end  of  the  current  year, 
and  that  defendant  has  no  right  to  disconnect 
the  telephone  for  failure  to  pay  such  assess- 
ments, but  is  limited  to  the  ordinary  rem- 
edies for  collecting  debts.  Second,  that  de- 
fendant has  no  right' to  require  the  deposit 
of  $10  In  advance,  and  that  it  has  no  right 
to  disconnect  the  telephones  for  refusal  to 
make  such  deposit  and  that  such  disconnec- 
tion in  plaintiff's  case  was  illegal.  Third, 
that  the  true  basis  of  assessments  under  the 
contract  between  the  parties  is  the  cost  to 
the  defendant  of  the  service  to  common  stock- 
holders, and  that  such  cost  should  be  made 
by  dividing  the  total  expense  of  maintenance 
by  the  total  number  of  telephones,  and  that 
no  sum  should  be  included  for  depreciation. 
Fourth,  that  in  such  total  expense  It  is  prop- 
er to  include  such  sums  as  are  paid  into 
funds  actually  created  and  set  aside  to  pay 
losses  from  storms,  and  industrial  insurance 
provided  that  when  such  funds  are  disbursed 
such  disbursements  shall  not  be  included  in 
tbe  expenses  in  making  the  assessment  for 
the  year  in  which  they  are  made.  Fifth,  that 
it  is  proper  to  include  in  such  total  payment 
any  bonds  and  interest  thereon. ..  Sixth,  that 
the  assessments  for  the  years  1914  and  1915 
were  void  for  inclusion  in  tbe  total  corporate 
expense  amounts  for  depreciation.  Seventh, 
that  the  plaiotUE  is  eotlU,ed  to  JudgQient  de- 1 


daring  the  meaning  of  the  contract  to  be  as 
so  stated,  and  declaring  the  1914  and  1915 
assessments  void,  and  enjoining  the  defend- 
ant from  attempting  to  collect  said  assess- 
ments, but  not  from  collecting  reassessments 
for  said  years  made  according  to  the  eonstmc- 
tlon  of  said  contract  declared  In  said  find- 
ings; enjoining  the  defendant  from  thereafter 
disconnecting  plaintiff's  teleiAone  as  a  means 
of  enforcing  its  demands,  or  from  attempting 
to  enforce  them  otherwise  than  by  the  ordi- 
nary remedies;  enjoiaing  the  defendant  from 
assessing  plaintiff's  comm<m  stock  in  the  fu- 
ture for  coriJorate  expenses  othervriae  than 
according  to  the  construction  as  in  said  find- 
ings declared,  and  for  recovery  from  the  de- 
fendant corporation  of  $18  damages  on  ac- 
count of  plaintiff  being  deprived  of  the  use 
of  his  telephone  for  a  period  of  thirteen 
months,  and  for  his  costs  and  disbarseaienta. 
Both  plaintiff  and  defendant  excepted  to 
certain  portions  of  said  Judgment  and  upon 
such  exceptions  took  cross-appeals  to  this 
court. 

Brossard  &  Zeldler,  of  Columbus,  for  plain- 
tiff. Doerfler,  Green  &  Bender  and  Thomas 
H.  Sanderson,  aU  of  Milwaukee,  for  defend- 
ant MUIer,  Mack  &  Fairchlld,  of  Milwaukee, 
for  Wisconsin  Telephone  Co.,  amid  curlie. 

BSCHWEn/BR,  J.  (after  stating  the  facts 
as  albove).  [1]  Construing  the  contract  evi- 
denced in  the  stock  certificate  quoted  above 
by  the  language  used  and  tbs  drcnmstanoes 
surrounding  the  transactions  between  these 
parties,  there  Is  no  difficulty  in  arriving  at 
the  conclusion  that  the  trL-U  court  was  right 
in  its  finding  that  the  plaintiff  was  bound 
to  pay  for  the  use  of  his  telephone  and  the 
telephone  connectl(m  furnished  by  defendant 
such  sum  per  annum,  not  exceeding  $10,  as 
should  be  arrived  at  by  dividing  the  total 
cost  of  such  service  by  the  average  numb^' 
of  telephones  In  usa  Such  an  arrangement 
Is  totally  different  from  anything  In  the  na- 
ture of  an  assessment  upon  stock  for  pay- 
ment of  uniiald  amounts  due  upon  subscrip- 
tion, and  therefore  statutory  provisions  with 
reference  to  fissessments  have  no  applicabili- 
ty to  the  provisions  of  the  contract  here  in 
question. 

To  permit  the.  Qontract  in  question  here  to 
be  construed  as  contended  for  by  plaintiff, 
namely,  that  he  and  other  holders  of  cranmcm. 
stock  were  to  receive  from  defendant  that 
which  it  Is  evident  from  the  record  was  rea- 
sonably worth  anywhere  from  $6  to  $12  per 
annum  upon  stock  of  the  par  value  of  not  to 
exceed  $55,  would  be  In  effect  to  make  that 
which  is  designated  common  stock  in  reality 
preferred,  and  that  which  is  designated  pre- 
ferred stock  to  be  in  reality  secondary,  both 
so  far  as  priority  of  i>artlclpatlon  in  profits 
is  concerned  as  well  as  in  amount  of  such 
sharing  and  would  be  to  do  violence  to  the 
language  as  well  as  to  the  esBWCo  of  the  oob> 
tract. 
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[f]  In  anlTlng  at  mcb  cost  It  Is  premier 

to  include,  as  was  done  by  the  trial  court, 
any  sums  that  may  be  applied  by  actual  pay- 
ment or  set  aside  In  a  fund  for  losses  caused 
by  storms  or  catastrophes,  aiMl  to  meet  the 
requirements  of  industrial  insurance,  goard- 
ing,  of  course,  against  any  duplication  that 
mi^t  arise  from  the  payment  in  one  year  out 
of  sudi  funds  of  sums  for  whl<di  credit  bad 
been  giren,  wboi  paid  into  such  fund  some 
prior  year. 

[3]  There  may  also  be  properly  Included 
whatever  was  paid  out  on  any  of  the  bonded 
Indebtedness  of  defendant,  or  interest  there- 
cm,  guarding  here  also,  as  in  the  preceding 
item,  agEiinst  any  double  allowance  through 
aoy  possible  crediting  once  when  set  aside  as 
a  fund  and  thereafter  as  a  payment. 

The  trial  court  held  that  tbere  could  not 
be  considered,  in  arriving  at  su<dk  total  cost, 
any  allowance  for  what  is  called  depreda- 
tl<»i. 

[4]  By  '^d^redatlon"  is  meant  that  inevi- 
table decrease,  year  after  year,  in  the  value 
of  any  sudi  industrial  plant  owing  to  ordi- 
nary wear  and  tear,  to  the  influence  of  the 
elemeiits,  to  Improvements  In  materials  and 
methods  which  thereby  lessen  the  value  of 
the  old.  The  term  also  covers  the  necessity 
of  providing,  in  a  systematic  way,  the  funds 
in  advance  and  year  by  year  for  the  change  to 
the  new  material  or  method  when  the  old  ma- 
terial and  methods  become  useless  or  inade- 
quate. We  think  this  view  of  the  trial  court 
was  error,  and  that  the  better  rule  is  to  bold 
that  a  reasonable  allowance  from  year  to 
year  for  such  depreciation  can  properly  be 
considered  as  an  element  of  ttie  total  cost  for 
each  year's  service.  This  Is  the  view  adopted 
in  other  Jurisdictions.  Enoxvllle  v.  Water 
Co.,  212  U.  S.  1, 10,  29  Sup.  Ct  148,  53  Jj.  Ed. 
371 !  Pet^le  ex  rel.  B.  li.  H.  &  P.  Co.  v.  Ste- 
v«is,  203  N.  Y.  7,  22,  96  N.  E.  114.  The  ne- 
cessity for  some  such  allowance  Is  recognized 
as  a  matter  of  commcot,  present  day  knowl- 
edge. Von  Baumbach  v.  Sargent  L.  Co.,  242 
V.  a.  503,  37  Sup.  Ct  201,  61  li.  Ed.  460.  It 
is  recognized  in  this  state  as  a  matter  of  pub- 
lic policy,  for  the  Legislature  has  provided 
that  a  charge  over  and  above  the  expense  of 
maintenance  in  such  a  sum  that  is  required  to 
keep  property  of  a  public  utility  in  a  state  of 
efficiency  corresponding  to  the  progress  of 
the  industry  is  proper  and  has  designated 
socb  charge  as  depreciation.     Section  17U7- 

9015. 

[S]  The  defendant  has  an  unquestionable 
right  to  make  reasonable  rules  and  regula- 
tions applying  to  all  customers  and  persons 
served  alike,  for  the  proper,  convenient,  and 
economical  carrying  on  of  its  business. 
Shepard  v.  Milwaukee  G.  L.  Co.,  6  Wis.  539, 
70  Am.  Dec  479;  State  v.  Kenosha  Home 
TeL  Co.,  168  Wis.  371,  148  N.  W.  877,  Ann. 
Cas.  1916E,  365;  S.  W.  Tel.  Co.  v.  Danaher, 
238  U.  S.  482,  35  Sup.  Ct.  886,  59  U  Ed.  1419, 
L.  R.  A.  1916A,  1208;  Irvin  v.  Hushville, 
etc,  TeL  Co.,  161  Ind.  524,  68  N.  &  258;  Buf- 


falo, eta,  Td.  Cot.  v.  Turner,  82  Neb.  841, 
118  N.  W.  1064,  19  li.  B.  A,  (N.  S.)  693,  130 
Am.  St  Bep.  699;  Woodley  v.  Carolina,  etc., 
Tel.  Co.,  163  N.  O.  284,  79  S.  E.  598,  Ann.  Cas. 
1914D,  116;  Yancey  v.  Batesville  Tel.  Co., 
82  Ark.  486,  99  S.  W.  679.  11  Ann.  Cas.  135 ; 
Malocfaee  v.  Great  Southern  TeL  Co.,  49  La. 
Ann.  1690,  22  South.  922. 

[6]  It  may  therefore  elect  to  do  business 
on  a  cash  or  a  credit  basis,  and,  when  we 
consider  the  smallneas  of  the  amount  to  be 
collected  from  individual  users  and  the  great 
expense  that  would  be  entailed  in  pursuing 
the  usual  legal  procedure  in  contract  actions 
thereon,  it  cannot  well  do  business  on  a 
cash  basis  other  than  by  adopting  some  such 
regulation  as  the  one  here  in  question.  As  It 
may  well  refuse ,  on  its  part  to  do  business 
with  those  who  refuse  on  their  part  to  abide 
by  such  regulations  in  the  first  Instance,  so 
it  may,  under  reasonable  conditions,  enforce 
Its  rights  by  providing,  especially  where 
there  has  been  a  refusal  to  pay  the  then 
existing  charges,  as  was  done  in  this  case, 
that  to  all  who  refuse  to  give  such  security 
service  will  be  discontinued. 

It  being  liierefore  authorized  to  make  such 
terms  and  conditions  a  prerequisite  to  serv- 
ice, the  trial  court  erred  in  holding  that  the 
discontinuance  of  the  service  was  unlaw- 
ful and  in  awarding  aamages  to  the  plaintlS 
for  the  period  for  which  his  service  was  dis- 
continued. 

[7]  'xhat  the  difference  between  the  $12 
rate  charged  to  subscribers  and  users  of  tele- 
phone service  other  than  Qiose  holding  com- 
mon stock  and  the  mapdmum  charge  therefor 
of  $10  for  the  same  service  to  holders  of 
such  stock  is  not  an  unlawful  discrimina- 
tion so  as  to  make  either  of  such  charges  un- 
lawful nor  within  section  1797m91,  Wis. 
Stats.,  prohibiting  the  giving  of  any  undue 
preference  or  advantage  or  subjecting  any 
one  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  is  settled  law.  People's  Tel. 
Co.  V.  Lewis,  151  Wis.  75, 138  K.  W.  100;  N. 
Y.  Tel.  V.  Slegel-Oooper  Co.,  202  N.  Y.  602, 
96  N.  B.  109,  36  L.  R.  A.  (N.  S.)  560.  It  does 
not  come  within  the  situation  disposed  of  in 
the  case  of  Bradford  v.  Citizens'  Tel.  Co.,  161 
Mich.  385,  126  N.  W.  444,  137  Am.  St  Bep. 
613,  where  different  rates  were  charged  to 
persons  who  were  standing  each  In  e^ctly 
the  same  contract  relationship  with  the  de- 
fendant in  that  case. 

It  follows  therefrom  that  the  plaintiff  un- 
der the  contract  betweed  the  parties  can  be 
required  to  pay  for  the  use  of  telephone  serv- 
ice an  annual  charge  to  be  determined  as 
above  Indicated;  that  a  reasonable  allowance 
for  depreciation  may  be  considered  in  ar- 
riving at  the  total  cost  of  the  expense  of  such 
service;  that  sums* paid  or  set  aside  for 
losses  caused  by  storms  or  catastrox^es  and 
for  industrial  insurance  and  for  principal 
or  interest  of  bonded  indebtedness  may  also 
be  80  Included;  that  defendant  may  make 
reasonable  requirements  to  secure  the  pay- 
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ment  of  the  amounts  doe  It  for  sncb  servloe 
by  requiring  a  deposit  for  the  same  and  pro- 
vldtng  for  a  discontinuance  of  service  If  such 
conditions  are  not  met;  that,  the  plaintiff 
having  been  rightfully  deprived  of  service  oo 
account  of  his  own  default,  he  has  suffered 
no  legal  damages  by  reason  of  such  discon- 
tinuance; that  the  action  should  be  dis- 
missed, with  costs. 

Judgment  reversed,  and  the  cause  remand- 
ed with  directions  to  enter  judgment  in  ac- 
cordance with  this  opinion,  with  costs  to 
defendant 


LEWIS  V.  FRANCE.    (No.  20383  [180].) 
(Supreme  Court  of  Minnesota.    June  29,  1817.) 

(Byllabug  &y  the  Court.) 

Husband  and  Wipe  $=3l51(6)  —  Joint  Lia- 
bility —  Rent  —  Statute  —  "Necessart 
Hoc8EHor,D  Articles  and  Supplies." 
Under  Gen.   St.  1013,  g  7146,  making  the 
husband  and  wife  "jointly  and  severally,  liable 
for  all  necessary  household  articles  and  supplies 
furnished  to  and  used  by  the  family,"  the  wife  is 
not  liable  for  the  rent  of  the  family  home  leased 
to  her  husband. 
_  Sd.  Note.— For  other  cases,  see  Husband  and 
nte,  Cent.  Dig.  {  591.] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;  I.  M.  Olsen,  Judge. 

Action  by  George  J.  Lewis  against  Frieda 
France.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Todd,  Fosnes,  Sterling  &  Nelson,  of  St 
Paul,  and  Louis  P.  Johnson,  of  Ivanhoe,  for 
appellant  J.  N.  Johnson,  of  Canby,  for  re- 
spondent 

DIBELL,  0.  Action  to  recover  for  the 
rent  of  a  bouse.  There  was  judgment  for  the 
defendant  and  the  plaintiff  appeals. 

The  house  was  rented  by  the  plaintiff  to 
the  husband  of  the  defendant  and  was  oc- 
cupied as  the  family  home.  The  defendant 
was  not  a  party  to  the  renting  and  is  not 
liable  on  a  contract  of  her  making.  If  liable 
at  all  she  is  liable  because  of  O.  S.  1913, 
§  7146,  which  provides : 

"No  married  woman  shall  be  liable  for  any 
debts  of  her  husband,  nor  shall  any  married  man 
be  liable  for  any  torts,  debts,  or  contracts  of 
his  wifsi  committed  or  entered  into  either  be- 
fore or  during  coverture,  except  for  necessaries 
furnfshed  to  the  wife  after  marriage,  where  he 
would  be  liable  at  common  law.  But  where  hus- 
band and  wife  are  living  together,  they  shall  be 
jointly  and  severally  liable  for  all  necessary 
household  articles  and  supplies  furnished  to  and 
•iscd  by  the  family." 

The  specific  Inquiry  is  whether  the  Legis- 
lature, in  using  the  words  "necessary  house- 
hold articles  and  supplies  furnished  to  and 
used  by  the  family,"  meant  to  Impose  upon 
the  wife  liability  for  ithe  rent  of  a  house 
leased  to  her  husband  and  occupied  by  them 
as  their  home. 

In  Illinois,  under  a  statute  making  the 
wife  liable  for  "the  expenses  of  the  family 


and  of  the  education  of  the  children,"  It  la 
held  that  the  wife  is  liable  for  the  rent  of  tlie 
family  home  leased  to  her  basband.  niins- 
worth  V.  Burley,  88  IlL  App.  3SM ;  Harrison 
▼.  Hill,  37  111.  App.  30;  Houcdbtellng  t.  Walk- 
er (O.  C.)  100  Fed.  253 ;  Walker  r.  Hoa^td- 
Ing,  107  Fed.  619,  46  G.  O.  A.  512.  The  same 
result  is  reached  in  Colorado  under  a  statute 
using  the  same  langunge.  Straight  r.  McKay, 
15  Colo.  App.  60,  60  Pac.  1106.  In  Iowa,  un- 
der  a  like  statute,  the  question  was  suggested 
but  left  undecided.  Schnrz  t.  McMenamy,  82 
Iowa,  432,  48  N.  W.  806.  Under  a  statute  of 
Missouri  making  the  wife's  separate  prop- 
erty liable  "for  any  debt  or  liability  of  hCT 
husband  created  for  necessaries  for  the  wife 
or  family"  it  was  held  that  the  wife  was  lia- 
ble for  the  rent  of  the  home.  Dougherty  v. 
UcClelland,  192  Mo.  App.  498, 182  S.  W.  766. 
No  cases  Involving  claims  for  rent  from  juris- 
dlctlons  other  than  these  are  cited.  Illustra- 
tions of  the  wife's  statutory  liability  in  vari- 
ous situations  are  easily  accessible  but  do 
not  call  for  discussion  here.  See  21  Cyc 
1231;  13  R.  C.  L.  p.  1194,  {g  226-228;  26 
Cent  Dig.  Husb.  and  Wife,  i  130;  10  Dec. 
Dig.  Husb.  and  Wife,  g  151;  note  33  L.  R. 
A.  (N.  S.)  426;  note  21  L.  R.  A.  (N.  S.)  277; 
note  15  L.  R.  A.  717. 

There  is  a  clear  distinction  between  the 
words  "necessary  household  artldes  and  sup- 
plies furnished  to  and  used  by  the  family" 
and  the  words  "expenses  of  the  family." 
The  latter  are  of  more  extensive  application. 
The  resemblance  between  our  statute  and 
that  of  Missouri  Is  very  considerable  and  we 
do  not  fail  to  observe  it  It  is  our  }ud^ 
ment  that  the  Legislature  tn  providing  tliat 
the  wife  should  be  liable  for  "necessary 
household  articles  and  supplies  furnished  to 
and  used  In  the  family"  did  not  Intend  to 
make  her  liable  for  the  rent  of  the  home 
leassed  to  her  husband.  If  it  had  intended 
such  result  it  would  have  used  words  of 
more  extensive  meaning.  The  defendant  la 
not  liable  and  the  judgment  is  right 

Judgment  affirmed. 


RANGE  SAND  LIME  BRICK  CO.  v.  GREAT 

NORTHERN  RY.  CO.    (No.  20356  [166].) 
(Supremo  Court  of  Minnesota.    June  29,  1917.) 

fBvllabut  6y  the  Court.)    ■ 

1.  BJminent  Domain  «s»20(6)— Constbuctiojt 
OF  Spub  Track— ^Taking  of  Property  vob  ■ 
Private  Use. 

A  spur  track  required  by  an  order  of  the 
Railrt>ad  and  Warehouse  Commission  to  be  con- 
strncted  by  the  defendant,  in  part  at  its  own  ex- 
pense, to  connect  with  the  plaintiffs  plant,  was 
for  a  public  use,  and  such  order  did  not  amount 
to  tho  taking  of  property  for  private  use. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, (3ent  Dig.  |  66.] 

2.  Constitutional  Law  «=»281— Spur  Track 
—Police  Power— Dtns  Process  of  Law. 

Such  order  was  made  in  the  exercise  of  tfae 
police  power.    The  plaintiff  was  required  to  fur- 
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nish  tbo  risht  of  way  aad  defra;  a  porttou  of 
tbe  cost  of  conatruction.  A  part  was  to  be  borne 
by  the  defendant,  A  reasonable  public  necessity 
was  sbown  and  the  burden  cast  upon  the  defend- 
ant waa  not  unreasonable.  It  is  h«ld  that  tbe 
ordor  did  not  constitute  a  taking  of  property 
without  due  process  in  Tiolntion  of  the  guaran- 
ties of  the  state  or  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {  880.] 

Appeal  from  District  Court,  St.  Loula 
County ;  William  A.  Cant,  Judge. 

Proc^ing  by  the  Range  Sand  Lime  Brick 
Company  before  the  Railroad  and  Warehouse 
Commission.  From  an  order  of  the  district 
court  affirming  an  order  of  the  Commission 
requiring  defendant,  the  Great  Northern  Rail- 
way Company,  to  construct  a  spur  track  from 
lt8  main  line  to  plaintiff's  induBtrlal  plant, 
defendant  appeals.    Affirmed. 

Baldwin,  Baldwin  &  Holmes,  of  Dulnth, 
and  M.  L.  Countryman,  of  St.  Paul,  for  ap- 
pellant. H.  S.  Lord,  of  Carlton,  for  respond- 
ent. 

DIBin^L,  C.  Tbe  defendant  appeals  frran 
the  judgment  of  tbe  district  court  of  St 
Louis  county  afDrmlng  the  order  of  the  Rail- 
road and  Warehouse  Commission  entered 
pursuant  to  O.  S.  1913,  §  4284,  requiring  It  to 
construct  a  spur  trade  connecting  its  main 
line  at  the  station  of  Swan  Lake  with  the 
plaintiff's  industrial  plant  located  there  so  as 
to  furnish  reasonable  shipping  facilities. 

t1]  1.  The  plaintiff  owns  and  operates  a 
brick-manufacturing  plant  of  considerable 
magnitude  about  1,000  feet  from  the  defend- 
ant's tirack  at  Swan  Lake,  In  Itasca  county, 
nie  plant  Is  also  equli^ed  for  the  manufac- 
ture of  hydrate  of  lime  and  for  the  screening 
of  gravel  and  has  the  necessary  raw  material. 
Tbe  defendant's  road  passes  through  the 
plaintiff's  land  at  the  plant.  Swan  Lake  Is 
admitted  by  the  pleadings  to  be  a  station. 
It  is  BO  designated  on  the  defendant's  map 
and  tickets  and  trains  stop  there.  It  is  not, 
however,  a  regular  station  in  the  sense  that 
It  Is  supplied  with  a  depot  and  side  tracks 
and  the  usual  loading  and  unloading  facili- 
ties. Xear  by  is  the  station  of  PengiUy  on 
the  Duluth,  Missabe  &  Northern  Railway  and 
tbe  latter  company  has  constructed  a  spur 
into  the  plaintiff's  plant.  The  two  roads 
cross  not  far  from  the  station.  The  commis- 
sion found  that  the  cost  of  constructing  tbe 
proposed  spur  would  be  ?2,15'4.96.  Of  this 
cost  it  found  that  the  plaintiff  should  bear 
$802.60  in  the  way  of  furnishing  certain  ma- 
terials and  doing  certain  construction.  It  al- 
so required  the  plaintiff  at  Its  own  expense 
to  make  an  arrangement  with  the  Missabe 
road,  it  appearing  that  such  an  arrangement 
could  be  made,  whereby  the  defendant  might 
Use  a  portion  of  its  track  to  reach  the  plant ; 
and  It  further  required  the  plaintiff  to  con- 
vey to  the  defendant  the  right  to  perpetually 
use  In  the  operation  of  Its  road  the  right  of 
way  on  which  the  spur  track  was  to  be  con- 
structed. It  directed  that  the  balance  of  the 
expense  be  boi-ne  by  the  defendant. 
163N.W.-42 


The  requiremeat  that  the  defendant  expend 
money  in  tbe  constructioa  of  tbe  spur  is  con- 
cededly  a  uklng  of  its  property.  The  de- 
fendant contends  that  it  Is  a  taking  for  pri- 
vate use.  We  conclude  that  the  use  Is  public. 
The  spur  will  not  be  merely  a  private  siding. 
It  will  be  a  part  of  tbe  defendant's  railroad 
system  and  additional  trackage  for  public 
use.  The  defendant  gets  title  to  tbe  right  of 
way.  It  Is  at  the  service  of  such  of  tbe  pub- 
lic as  wish  its  use.  By  its  use  tbe  general 
public  get  the  products  ot  tba  plaintiff's 
plant,  and  there  is  a  demand  for  them  along 
tbe  defendant's  line.  Tbe  defendant  must 
continue  Its  operation  and  through  it  serve 
the  public.  The  defoidant  could  have  con- 
demned for  the  spur,  and  this  upon  the  theo- 
ry that  the  use  to  be  made  of  it  was  public. 
Union  Lime  Ca  v.  Obicago,  etc.,  Ry.  Co., 
233  n.  S.  211,  34  Sup.  Ct  522,  58  L.  Ed.  924; 
Chicago,  etc,  R.  Co.  v.  Porter,  43  Minn.  527, 
46  N.  W.  75.  That  the  proposed  use  is  public 
was  held)  in  very  similar  situations  in  Ochs 
Brick  te  TUe  Co.  v.  Chicago,  etc..  By.  Co., 
160  N.  W.  866,  and  State  v.  Chicago,  etc., 
Ry.  Co.,  115  Minn.  61,  131  N.  W.  859.  And 
see  State  v.  WiUmar,  eta.  By.  Co.,  88  Minn. 
448,  98  N.  W.  112. 

[l]  2.  The  defendant  further  contends  that 
the  requirement  that  it  construct  the  spur  in 
part  at  its  own  expense  constitutes  a  taking 
ot  its  pr(4)erty  without  due  process  In  viola- 
tion of  the  guaranties  of  the  state  and  the 
federal  Constitutions.  It  reUes  upon  Missouri 
Padflc  Ry.  Co.  v.  Nebraska,  217  U.  S.  196,  30 
Sup.  Ct  Ml.  54  L.  Ed.  727,  IS  Ann.  Cas.  989. 
The  statute  there  considered  required  the 
construction  of  side  tracks  with  no  hearing 
upon  the  questions  of  necessity  and  reasona- 
bleness. Here  ample  opportunity  for  a  hear 
ing  Is  given,  first  before  the  commission  and 
then  on  appeal  to  the  district  court,  and  hear- 
ings were  had.  The  facts  in  State  v.  Chica- 
go, etc..  By.  Co.,  115  Minn.  61,  131  N.  W.  869, 
and  Ochs  Brick  &  Tile  Co.  v.  Chicago,  etc., 
Ry.  Co.,  160  N.  W.  866,  are  so  much  like  those 
here  that  the  dedsionn  made  upon  them  are 
substantially  controlling.  Both  cite  and  dis- 
cuss the  Missouri  Paclflc  case.  The  order  of 
tbe  commission  was  made  in  the  exercise  of 
the  police  power,  and  such  an  order,  if  made 
upon  due  notice  and  after  hearing,  and  what 
is  required  is  reasonably  necessary  in  tbt 
interest  of  the  public  and  no  unreasonable 
burden  is  cast  upon  the  railroad,  will  be  sus- 
tained. A  reasonable  public  necessity  called 
for  the  construction  of  the  spur.  Without 
the  connection  the  plaintiff  could  not  com- 
pete with  others  in  a  like  business.  Theoret- 
ically at  lease  the  public  Is  interested  in  hav- 
ing the  plaintiff's  products  freely  on  tbe 
market  and  In  having  Its  Industry  developed. 
There  is  a  demand  for  its  various  products 
on  the  line  of  the  defendant's  road  and  else- 
where. There  was  a  sofflcieut  public  neces- 
sity sbown.  From  the  fact  that  the  defend- 
ant Is  required  to  share  the  expense  It  does 
not  follow  that  its  pr(H>erty  Is  taken  without 
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due  process.  In  the  discharge  of  a  duty  cast 
upon  It  by  the  police  power  a  common  carrier 
often  finds  Itself  obliged  to  Incur  expense 
without  Immediate  or  direct  pecuniary  com- 
pensation. In  State  v.  Chicago,  etc.,  Ry.  Co., 
115  Minn.  61,  131  N.  W.  859,  it  was  said  that 
the  Legislature  might  have  Imposed  upon  the 
railroad  the  entire  cost  of  side  or  spur  traces 
ordered  In  the  exercise  of  the  police  power. 
Often  an  uncompensated  duty  Imposed  In  the 
exercise  of  the  police  power  Is  enforced 
against  a  carrier.  See  Wisconsin,  etc.,  R, 
Co.  V.  Jacobson,  ITO  U.  S.  287,  21  Sup.  Ct 
115,  45  L.  Ed.  194,  affirming  71  Minn.  519, 
74  N.  W.  893,  40  I*  R.  A.  889,  70  Am.  St 
Rep.  858;  Northern  Padflc  Ry.  Co.  v.  Minn, 
ex  rel.  ©uluth,  208  U.  S.  583,  28  Sup.  Ct 
341,  52  L.  Ed.  630,  affirming  9S  Minn.  429, 
108  N.  W.  269;  State  v.  St  Paul,  eta,  Ry. 
Co.,  98  Minn.  380,  108  N.  W.  261,  28  L.  R.  A. 
(N.  &)  298, 120  Am.  St  Rep.  581,  8  Ann.  Cas. 
1047 ;  Mayor,  etc.,  of  Worcester  t.  Norwl<*, 
etc.,  R.  Co.,  109  Mass.  108;  People  v.  Boston, 
eta,  R.  Co.,  70  N.  Y.  569.  The  statute  pro- 
Tides  that  the  terms  shall  be  fixed  by  the 
commission.  O.  S.  1913,  S  4284.  No  great 
burden  is  put  upon  the  defendant  lb  must 
submit  to  some  initial  expense.  In  return  it 
gets  freight  In  and  out  and  a  right  of  way 
which  It  uses  in  connection  with  its  system. 
The  defendant's  property  was  not  taken  with- 
out due  process  either  because  the  proceeding 
provided  by  the  statute  was  insufficient  or 
because  of  a  lack  of  public  necessity,  or  be- 
cause the  burden  imposed  was  unreasonable. 

Complaint  is  made  that  the  public  neces- 
sity was  not  found.  It  was  not  found  specifi- 
cally but  it  was  necessarily  implied  in  the 
order  of  the  commlssioa  affirmed  by  the 
conrt 

Judgment  affirmed. 


WEBRSING  v.  WBERSENO. 

(No.  20373  [195].) 

(Sainmna  Court  of  Minnesota.    July  6,  1917.) 

(Syllabut  ly  Editorial  Staff.) 

DiTOBCS    <=9252   —    AUOUNT    OF    PEK1U.NENT 

Aluiont  —  Pbopebty  OF  Husband  —  Stat- 

■CTE. 

Under  Gen.  St  1013,  |  7128,  providing  that 
upon  a  divorce  the  court  may  decree  to  tho 
wife  not  over  one-third  of  the  husband's  person- 
al and  real  estate,  but  that  the  aggregate  al- 
lowance shall  in  no  case  exceed  one-third  of  his 
personal  estate,  earnings,  or  income,  or  one- 
third  of  his  realty,  onl^  his  secured  debts  are  to 
be  deducted  in  determining  tho  value  of  bis  es- 
tate with  reference  to  fixing  alimony. 

[Ed.  Note.— FVjr  other  eases,  see  Dirorct  Cent 
Dig.  {{  713-716.] 

Appeal  from  District  Court,  Chisago  Coun- 
ty; J.  C.  Nethaway,  Judge, 
Action    for    divorce    by    Edna    Weersing 


against  Benjamin  Weersing.  Decree  for 
plaintiff,  awarding  permanent  alimony,  and 
defendant  appeals.    Order  affirmed. 

Wilson  ft  Thoreen,  of  Stillwater,  for  appel- 
lant Howard  D.  Blandlng,  of  St  Croix 
Falls,  Wis.,  and  a  S.  WlUiams,  of  Center 
City,  for  respondent 

PER  CURIAM,  The  plaintiff  obtained  a 
decree  of  divorce  awarding  her  permanent 
alimony.  The  defendant  appeals.  The  only 
Question  is  upon  the  propriety  of  the  award 
of  alimony. 

The  statute  provides  in  substance  that  if 
the  estate  restored  to  the  wife  is  insufficient 
for  the  seaport  of  herself  and  children,  "the 
court  may  further  order  and  decree  to  her 
such  part  of  the  personal  and  real  estate  of 
the  husband,  not  exceeding  in  value  one- 
third  thereof,  as  it  deems  just  and  reason- 
able," etc. ;  that  it  may  also  decree  "such  ali- 
mony out  of  the  estate,  earnings,  and  income 
of  the  husband  as  It  may  deem  just  and  rea- 
sonable," eta ;  and  it  further  provides  that: 

"The  aggregate  award  and  allowance  made 
to  the  wife  from  the  estate  of  the  husband  under 
this  section  shall  not  in  any  case  exceed  in  pres- 
ent value  one-third  of  the  personal  estate,  earn- 
ings, and  income  of  the  husband,  and  one-third 
in  value  of  his  real  estate."    G.  S.  1913,  S  712& 

The  defendant's  assets  are: 

Real  estate $3,500 

Personal  property 1,500 

$5,000 
His  liabilities  are: 

Secured    debts $1,335  00 

Unsecured   debts 1,962  31 


13,297  31 

The  court  awarded  the  plaintiff  permanent 
alimony  of  $1,221.  The  question  is  whether 
this  amount  exceeds  one-third  in  value  of  his 
real  and  personal  property.  It  does  if  all 
the  debts  are  deducted  in  determining  value. 
It  does  not  if  only  the  secured  debts  are  de- 
ducted. We  are  of  the  opinion  that  only  the 
secured  debts  are  to  be  deducted,  and  this 
was  the  view  of  the  trial  court  The  statute 
refers  to  one-third  in  value  of  the  personal 
estate  and  one-third  In  value  of  the  real  es- 
tate. It  does  not  say  that  In  finding  this 
value  account  must  be  taken  of  unsecured 
debts;  that  is,  it  does  not  say  one-third  of 
net  value. 

We  find  no  construction  of  a  similar  stat- 
ute, and  that  which  we  adopt  is  of  first  im- 
pression. It  may  in  particular  instances  in- 
volve hardship,  but  so  will  any  other. 

An  allowance  of  $25  per  month  was  made 
for  the  support  of  the  diUdren.  No  com- 
plaint is  made  of  this.  No  award  for  perma- 
nent alimony  was  made  out  of  the  defend- 
ant's earnings. 

Order  affirmed. 
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ciTi  or  nuuuTH  y.imiAnm.  st.  ax.  oo. 

,  (No.  20270  [101].) 
(Supreme  Ooart  of  MinneaM*.    Jan«  29,  1917.) 

(Syllahut  by  the  CourtJ 
X.  Stbbrt   Rauaoads  ^osg— Pavisq— Ooh- 

STBUCTION    OF   FjBANCHXBK— "BAII-WAT." 

Defendant's  franchise  prescribes  tUat  "the 
company  shall  pave  or  otherwise  improve  the 
qiace  btf-ween  tne  rail«  of  their  tracks,  unless 
otherwise  provided  by  the  vUUge  (city)  council 
so  that  it  shall  substantially  correspond  with 
the  improvement  of  the  street  outside  said 
tracks,  except  that  in  case  other  than  animal 
power  is  used  the  company  shall  be  required  to 
pay  only  so  much  of  the  expense  of  paving  the 
street  as  is  made  extra  by  reason  of  said  rail- 
way." Another  section  therein  provides  that 
the  "company  sbaU  keep  the  space  between  the 
mils  in  proper  repair." 

The  word  "railway,"  as  used  in  the  quoted 
part,  is  not  confined  to  the  track,  but  includes 
the  oiiertitloD  of  cars  upon  the  track.  And,  hav- 
iag  in'  mind  the  Io&k  auration  of  the  franchise, 
it  is  ccHiaidered  that  the  parties  anticipiited  prog- 
ress in  the  mode  of  operating  street  railways 
as  well  as  in  ideas  concerning  street  pavements. 
Ib  respect  to  the  operation  of  street  railways, 
diere  ore  now  heavy  ancl  rapidly  moving  cars 
necessitating  deeper  foundations  for  pavements 
where  the  track  runs;  and,  in  respect  to  pave- 
ment, advanced  Ideas  require  residential  streets 
to  be  paved  for  no  greater  width  than  necessary 
to  accommodate  ordinary  travel ;  hence  it  ^y 
be  justly  said  that  for  any  extra  width  made 
necessary  by  the  existence  of  the  railway  upon 
the  street  the  defendant  should  pay. 

[Ed.  Note.— BV)r  other  cases,  see  Street  Bail- 
roeds.  Cent  Dig.  H  99-111; 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Railroad;  Railway.] 

2.  Stbekt  RAII.BOADB  «=938— Pavino  Simvox. 

As  supporting  this  conclusion  ma^  be  ad- 
duced the  holding  of  eminent  authority  that, 
in  the  absence  of  contract  provisions,  a  railway 
company,  by  oecapying  a  portion  of  the  street 
with  its  tracks,  becomes  obligated  to  keep  the 
space  so  occupied  improved  or  paved  to  corre- 
spond with  the  rest  or  the  street;  also  pointing 
to  the  same  condnsion  is  the  sectiooii  providing 
that  defendant  shall  keep  the  space  between  the 
rails  in  repair. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §i  99-111.] 

3.  Municipal   Cobpobations   €=36S4  —  Con- 

STKTJCTION    or   FRANCHISE. 

Where  a  franchise  is  granted  to  oocupy  a 
public  street,  it  i^  to  be  construed  strictly  aa 
against  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1481.] 

4.  Municipal  Cobpobations  <8=»684— Practi- 
cal CONBTBUCTION   OF  FRANCHISE— EFFECT. 

The  practical  construction  heretofore  placed 
upon  the  provision  in  question  by  the  city  au- 
thorities was  not  made  under  similar  situations 
to  the  one  here  presented,  and  it  is  doubted 
whether  such  authorities  could  conclude  plain- 
tiff in  any  event;  the  state  being  a  party  to  this 
franchise. 

[E^.  Note. — For  other  cases,  see  Municipal 
CorporatiODS,  Gent  Dig.  g  1481.] 

Appeal  from  District  Oonrt,  St.  Louis 
Ck>unty;  Herbert  A.  Dancer,  Judge. 

Action  by  the  City  of  Duluth  against  the 
Dnlntli  Street  Railway  Company.  Judgment 
for  plaintiff,  and  from  an  order  denying  Its 


motion  for  a  new  trial,  'defendant  appealti. 
Order  aflUmed. 

Washburn,  Bailey  ft  Mitdiell,  of  Duluth, 
N.  M.  Thygeson,  of  St  Pan],  and  Thomas  S. 
Wood,  of  Duluth,  for  appellant  Prancls  W. 
Sullivan  and  John  E.  Samuelson,  both  of 
Duluth,  for  respondent 

HOLT,  J.  The  dty  of  Duluth  paved  a 
certain  distance  of  Ninth  street.  On  tlie 
part  so  paved  the  defendant  has  tracks  upon 
which  are  operated  its  electric  street  rail- 
way cars  under  a  franchise  duly  grante<l. 
The  pavement  la  42  feet  wide  from  curb  to 
curb,  where  the  street  car  tracks  are  laid. 
For  a  portion  of  the  distance  paved  there  are 
double  tracks,  and  over  the  rest  there  Is  a 
single  track.  A  dispute  arose  In  respect  to 
the  amount  the  street  railway,  under  Its 
fiancUise,  was  obligated  to  pay  towards  the 
cost  of  paving,  and  the  dty  brought  this  ac- 
tion to  have  the  amount  determined  and  col- 
lected. The  trial  court  concluded  that  de- 
fendant was  liable  to  pay  for  10  feet  of  the 
42  feet  paved  where  it  had' double  tracks  and 
for  5  feet  where  It  had  a  single  track.  De- 
fendant moved  for  a  new  trial.  From  the 
order  denying  the  motion,  this  appeal  ia 
taken. 

[1]  The  sole  question  Is  the  construction 
or  meaning  to  be  given  the  contract  govern- 
ing the  rights  of  the  parties  as  contained  In 
section  9fot  the  franchise  granted  defendant 
by  the  Legislature  In  1881,  which,  so  far  as 
here  material,  reads: 

"And  in  case  said  village  shall  at  any  time 
pave  or  otherwise  improve  the  surface  of  any 
street  along  which  said  railwaj;  may  run,  said 
company  shall  pave  or  otherwise  improve  the 
space  between  the  rails  of  their  tracks  unless 
otherwise  provided  by  the  village  council,  so 
that  it  shall  substantially  correspond  with  the 
improvement  of  the  street  outside  said  tracks, 
except  that  in  case  other  than  animal  power  is 
used  the  company  shall  be  required  to  pay  only 
so  much  of  the  expense  of  i>aving  the  street  as 
is  made  extra  by  reason  of  said  railway." 

Section  10,  which  may  have  a  suggestive 
bearing  on  the  proper  meaning  to  be  given 
section  6,  reads: 

"Said  tracks  shall  be  laid  in  the  center  of  the 
street  in  all  cases  where  it  is  practicable  to  lay 
them,  and  Boid  tracks  shall  not  be  laid  within 
12  feet  of  the  sidewalk  upon  any  street  where 
it  is  practicable  to  be  avoided,  and  said  com- 
pany shall  keep  the. space  between  the  rails  in 
proper  repair,  so  as  not  to  interfere  with  travel 
over  the  same." 

The  contention  of  defendant  Is  that,  when 
other  than  animal  power  is  used  to  propel  Its 
street  cars,  no  obligation  rests  upon  It  to 
contribute  towards  paving  the  street.  If  that 
be  ordered,  except  for  the  extra  expense  in 
laying  the  pavement  by  reason  of  the  exist- 
ence of  the  track  in  the  street.  This  would 
Include  the  extra  labor  to  fit  the  pavement  to 
the  rails  and  ties,  the  proper  and  safe  ad- 
jtistment  of  the  paved  track  to  the  rest  of 
the  pavement,  by  having  a  heavier  founda- 
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tlon  thereumler  and  hj  stretchers  and  head- 
ers along  the  rails  so  as  to  reduce  the  danger 
of  Injury  to  the  pavement  from  vibration 
when  the  heavy  cars  pass  rapidly  over  the 
track.  The  claim  of  plaintiff  Is  that  what- 
ever extra  expense  is  Incurred  In  paving  a 
street,  by  reason  «f  the  existence  and  opera- 
tion of  defendant's  railway  thereon,  over  and 
above  what  would  be  required  were  the  rail- 
way not  there,  falls  upon  defendant.  That 
this  Includes  not  only  stretchers  and  headers, 
fitting  the  pavement  to  the  rails,  the  increas- 
ed depth  of  foimdatlon  for  the  pavement  un- 
der the  track,  but  also  the  Increased  width 
made  necessary  on  account  of  the  railway. 
Therefore  when,  as  here,  a  26  foot  pavement 
was  ample  for  the  accommodation  of  public 
travel,  had  defendant  not  occupied  the  street, 
it  should  bear  the  extra  expense  of  the  addi- 
tional 16  feet  made  necessary  because  of 
such  occupancy.  The  court  below  concurred 
In  plaintiff's  interpretation  of  the  franchise, 
but  held  that  only  10  feet  additional  width 
of  paving  was  made  extra  by  the  existence 
of  the  railway  where  double-tracked,  and  6 
feet  where  single-tracked. 

OTie  contentions  of  both  parties  have  been 
most  thoroughly  presented,  and  every  liv- 
ing proposition  involving  any  part  of  a  street 
railway  track  In  Duluth  is  in  the  record,  on 
the  theory  that  the  parties  have  gl^en  a  prao- 
ticnl  interpretation  of  the  franchise  provision 
which  should  be  accepted  by  the  courts.  In 
this  practical  construction  plaintiff  also  finds 
some  comfort,  because  admittedly  defendant 
paid  for  extra  foundation  or  beams  under 
Its  tracks;  hence  the  argument  is:  If  the 
company  has  conceded  the  obligation  to  pay 
for  extra  depth  it  follows  that  it  should  pay 
for  extra  width  when  required.  Defendant, 
on  the  other  hand,  says  that  no  claim  for 
extra  width  was  ever  asserted,  and  that  uni- 
formly It  settled  with  the  city  by  paying  only 
the  extra  expense  of  fitting  the  pavement  to 
the  rails,  and  such  extra  price  as  certain 
material,  found  necessary  and  convenient  to 
use  against  or  between  the  rails  of  the  track, 
cost  more  than  the  material  composing  the 
balance  of  the  pavement,  together  with  such 
extra  foundation  or  other  means  as  have 
been  found  expedient  to  avoid  injury  to  the 
pavement  from  vibration  and  Jars  from  the 
operation  of  the  cars. 

In  construing  section  6  defendant  insists 
that  in  the  clause  "as  is  made  extra  by  rea- 
son of  said  railway"  the  word  "railway" 
is  synonymous  with  "track"  and  does  not  in- 
clude the  operation  of  cars  thereon.  This 
seems  too  narrow  a  view.  As  stated,  defend- 
ant's past  conduct  is  Indicative  of  a  contrary 
understanding.  Apparently  without  coercion 
it  has  paid  for  extra  means  employed  In 
the  construction  of  the  pavement  to  avert 
injury  thereto  from  the  operation  of  the  cars 
over  the  tracks.  We  have  no  doubt  that  as 
the  word  "railway"  is  used,  in  the  quoted 
clause  it  means  the  tracks  with  cars  moving 
thereon.    We  cannot  place  too  literal  ooa^ 


struction  upon  this  franchise,  whlcih  was  t<» 
ran  for  sn(^  long  time.  Neither  as  to  iMive- 
ment  nor  as  to  a  street  railway  could  it  have 
been  contemplated  that  the  future  oonstme- 
tion  or  operation  should  be  as  of  the  time 
the  franchise  was  panted.  All  parties  looked 
for  ImprovementB.  Motive  power  other  than 
animal  was  anticipated.  And  we  dare  say 
the  actual  advance  has  been  greater  than 
the  most  sanguine  could  have  hoped  for.  As 
illustrative  of  the  fact  that  even  the  terms 
of  a  grant  must  yield  to  progress,  we  cite 
the  case  of  Detroit  v.  DetriHt  United  Ry, 
172  Mich.  496,  138  N.  W.  215,  where  it  was 
held  that,  notwithstanding  the  franchise  pro- 
vided that  the  street  car  company  should 
pave  between  the  rails  with  cobble  stones.  It 
could  be  compelled  to  use  other  material 
when  modem  needs  so  required.  We  think 
this  franchise  clearly  contemplates  that  de- 
fendant should  share  in  the  burden  of  paving, 
at  least  to  the  extent  that  its  railway  line 
increased  su<fli  burden.  It  is  plain  that 
by  section  10  it  must  maintain  or  keep  in 
repair  the  ^ace  between  the  rails,  and  it 
is  equally  plain  that  so  long  as  animal  pow- 
er was  used  defendant  must  pave  between  Its 
rails  whenever  the  street  is  ordered  paved 
whef«6n  is  a  street  oar  line.  Having  In  mind 
that  It  must  have  been  contemplated  at  the 
time  the  franchise  was  granted  that  progress 
or  advancement  in  the  matter  of  pavement 
would  be  likely,  and  that  this  mi^t  Indude 
not  only  the  kind  of  pavement,  but  the  extent 
as  to  roadway,  we  believe  the  construction 
which  the  court  adopted  Is  near  at  hand. 
The  modem  idea  of  proper  streets  is  to  pave 
only  so  much  as  will  accommodate  the  vehi- 
cles traveling  thereon.  This  results  in  a  nar- 
row roadway  in  residential  districts  and 
wide  in  business  districts.  In  the  former 
there  la  thus  left  wide  boulevards  which  tend 
to  beautify  the  surroundings  and  keep  the 
noise  and  dust  of  the  traveled  portion  fur- 
ther from  the  dwellings ;  whereas  In  business 
portions  the  space  from  sidewalk  to  side- 
walk is  needed  to  care  for  vehicle  trat&c. 
If  a  street  car  line  is  operated  upon  one  of 
the  residential  streets,  a  wider  roadway  than 
otherwise  Is  Imperative,  so  as  to  permit  pas- 
sage for  vehicles  between  the  cars  and 
vehicles  that  might  be  temporarily  standing 
at  the  curb.  Thus  the  conclusion  is  war- 
ranted that,  because  of  the  railway  upon  the 
street,  there  is  made  an  extra  expense  of 
paving  equivalent  to  the  extra  width  made 
necessary  on  account  Of  the  railway.  This 
extra  width  could  In  no  event  exceed  the 
space  occupied  l-y  the  track,  and  therefore 
imposes  no  greater  burden  than  was  imposed 
when  animal  power  was  used.  Of  course. 
It  must  be  conceded  that  there  Is  much  to 
favor  defendant's  interpretation  in  the  claim 
that  the  reason  for  requiring  defendant  to 
pave  between  the  rails  when  cars  were  pro- 
pelled by  animal  power  was  that  the  animals, 
traveling  between  the  rails,  wore  out  the 
pavement,  bat  when  ottier  poww  Is  used 
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BO  wear  npon  or  nse  of  the  surface  of  the 
pavement  la  made  by  the  operation  of  the 
railway,  hence  no  reason  for  asking  It  to 
stand  any  expense  for  paving  Its  roadway 
more  than  the  rest  of  the  street.  Buti  on 
the  other  hand,  It  Is  plausible  to  reason  that, 
since  defendant  Is  bound  to  keep  the  space 
between  Its  rails  In  repair,  which  under  the 
authorities  may  require  a  new  paving  when 
the  old  Is  worn  out,  no  Intention  should  be 
read  into  section  6  of  relieving  the  company 
from  the  duty  to  pay  for  paving;  between 
the  rails,  as  an  original  proposition,  unless 
the  reading  of  thp  franchise  Is  entirely  clear 
to  the  contrary.  It  may  be  maintained  with 
considerable  force  that,  when  animal  power 
was  used,  the  railway  could  select  and  lay 
in  any  manner  it  dtose  the  pavement  between 
its  rails,  so  long  as  it  fairly  corresponded 
with  the  adjacent  paving,  but,  when  other 
than  animal  power  was  employed,  defendant 
lutd  no  voice  in  the  selection  of  the  pavement 
on  the  strip  occupied  by  its  tracks,  its  duty 
was  then  to  pay  the  cost  added  on  account 
of  its  railway,  that  is,  for  the  space  between 
Its  rails,  which  is  to  a  large  es:tent  with- 
drawn from  the  public,  or  rendered  objec- 
tionable for  the  ordinary  street  vehicles.  In 
other  words,  as .  to  the  space  between  the 
rails  of  defendant's  tracks  it  is  obligated, 
while  using  animal  power,  to  pave  or  other- 
wise Improve  the  same  so  as  to  substantially 
correspond  with  the  improvement  of  the 
Strert  outside  the  trades.  This  was  no 
doubt  left  to  defendant  to  do,  at  the  time  the 
franchise  was  granted,  for  the  reason  that 
it  thereby  had  free  hand  to  select  sudi  ma- 
terial as  was  best  adapted  for  the  use  of 
animals  employed  to  pull  the  cars,  but,  it 
ever  other  propelling  power  was  adopted, 
then  plaintiff,  and  not  defendant,  should  make 
the  improvement  or  lay  the  pavement  over 
the  whole  street,  and  defendant  should  pay 
such  cost  as  Is  made  extra  because  of  its 
railway. 

[2]  It  Is  true  that  the  liability  here  claimed 
Is  based  upon  contract,  the  franchise,  and 
not  upon  a  common-law  obligation.  But  it 
Is  not  amiss  In  construing  this  franchise  to 
■  have  in  mind  that  there  is  high  authority 
for  the  rule  that,  in  the  absence  of  con- 
tract obligations,  It  is  the  duty  of  a  street 
railway  company,  occupying  a  street  with  its 
tracks,  to  maintain  by  proper  pav«nent  or 
otherwise  the  space  so  occupied  so  as  to 
correspond  with  the  condition  in  which  the 
rest  of  the  street  is  kept  by  the  municipality. 
In  Beading  v.  United  Traction  Co.,  215  Pa. 
250,  64  Atl.  446,  7  Ann.  Cfis.  380,  the  court 
held  that,  no  matter  how  street  railways 
come  to  occupy  the  street,  unless  expressly 
relieved  from  keeping  in  repair  the  portions 
occupied,  the  occupation  carries  with  it  the 
liability  to  keep  in  repair,  saying : 

"When  street  railway  companies  occupy  por- 
tions of  streets,  such  portions  are  no  longer 
in  the  free,  unincumbered,  and  exclusive  use  of 
the  public,  but  to  the  companies  is  given  not 


only  a  conenrwDt,  but  a  superior  right  to  oaa 
them,  and  with  this  right  goes  a  corresponding 
responsibility.  •  •  *  It  la  because  the  munic- 
ipality, as  the  agent  of  the  state,  baa  charge  of 
the  streets,  that  it  mnst  maintain  and  keep  them 
in  proper  repair,  and  when  the  state  permits  this 
charge,  as  to  a  portion  of  the  street,  to  be 
committed  to  another,  it  must  be  understood  as 
imposing  npon  such  party  the  responsibility  that 
formerly  rested  upon  the  municipality,  unless 
in  the  ctant,  or  in  the  municipal  consent  there- 
to, of  the  right  to  use  a  portion  of  the  street, 
such  responsibility  is  expressly  withheld  and  its 
imposition  continued  upon  the  municipality." 

This  view  is  evidently  sanctioned  by  the 
Supreme  Court  of  the  United  States  in  South- 
em  Wis.  By.  Oo.  V.  Madison,  240  U.  S.  457,  36 
Sup.  Cft  400,  60  L.  Ed.  739,  wherein  is  cited 
the  foregoing  case  from  Pennsylvania,  avid 
also  Beading  v.  United  Traction  CJo.,  202  Pa. 
571,  52  Atl.  106.  In  this  last  case,  speaking 
of  repairs,  the  court  says: 

"Of  course,  all  this  refers  solely  to  the  com- 
pany's right  of  way,  its  duty  to  repair  which  ex- 
ists with  or  without  contract,  and  with  or  with- 
out express  legislative  declaration,  that  is  to 
say,  exists  as  a  common-law  duty." 

See,  also,  Philadelphia  v.  Bidge  Ave.  By. 
Co..  143  Pa.  444,  22  Atl.  695;  Philadelphia  v. 
St  P.  Co.,  169  Pa.  260,  33  Atl.  126;  North 
Hudson  Oo.  By.  v.  Eoboken,  41  N.  J.  Law,  71; 
Street  By.  Co.  v.  State,  87  Tenn.  746, 11  S.  W. 
946 ;  and  City  of  Emporia  v.  Street  By.  Co., 
92  Kan.  232,  139  Pac.  1185. 

Section  10  of  the  franchise  lays  the  duty 
upon  defendant  to  keep  the  space  between 
the  rails  in  proper  repair.  This,  during  the 
Icmg  franchise  of  50  years,  undoubtedly  re- 
quires an  entire  renewal  mors  than  once  of 
whatever  pavement  might  be  laid  originally. 
As  similar  provisions  are  frequently  constru- 
ed by  the  courts,  any  repavement  necessitat- 
ed by  giving  way  of  the  original  or  by  the 
substitution  of  other  mmre  modem  or  rea- 
sonably convenient  pavement  must  be  borne 
by  a  street  railway  company  on  the  poiv 
tion  occupied  by  its  tracks.  "Hils  Idea 
is  somewhat  repugnant  to  the  thought  that 
by  section  6  the  Legislature  intended  to  re- 
lieve defendant  from  the  cost  of  originally 
paving  the  space  between  the  rails  of  the 
track.  Among  the  authorities  construing  pro- 
visions for  repair  to  include  r^wving  may 
be  mentioned  Mayor,  eta,  v.  H.  B.,  M.  &  F. 
By.  Co.,  186  N.  T.  804,  78  N.  E.  1072 ;  State 
ex  rel.  v.  Milwaukee,  E.  E.  &  h.  Co.,  151  Wis. 
520,  130  N.  W.  396,  Ann.  Cas.  1914B,  123; 
Madison  v.  Southern  Wis.  By.  Co.,  156  Wis. 
352,  146  N.  W.  492.  affirmed  in  240  U.  S.  457, 
36  Sup.  Ct  400,  60  L.  Ed.  739,  supra;  El- 
liott <»  Boads  and  Streets  (3d  Ed.)  H  987 
and  988.  There  are  authorities  to  the  con- 
trary cited  in  State  ex  rel.  Milwaukee  v.  E. 
B.  &  L.  Co.,  8Ut»*a,  and  in  Western  Pav.  ft 
Supply  Oo.  T.  OitleenB-  St  By.  Co.,  128  Ind. 
625,  26  N.  B.  188,  28  N.  E.  88,  10  L.  B.  A. 
770,  25  Am.  St  Bep.  462. 

[3]  The  rule  that  provisions  in  a  fran- 
chise of  this  sort  which  impairs  to  some  ex- 
tent the  public  right  to  the  exclusive  use  ot 
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fltrfeets,  are  to  be  strictly  construed,  points 
to  the  conclusion  that  section  6  was  not  In- 
traded  to  relieve  defendant  from  the  burden 
of  paving  the  portion  of  the  street  It  oe- 
cnples.  With  reference  to  precisely  this 
question  of  paving,  the  Supreme  Court  of 
the  United  States,  in  the  case  berdnbefore 
dted,  states: 

"The  reasons  for  construing  such  ordinances 
strictly  in  favor  of  the  public  are  reiterated  in 
the  present  case.  Knox^lle  Water  Co.  v.  Knox- 
ville,  200  U.  S.  22,  33,  34  126  Sup.  Ct.  224, 
60  L.  Ed.  353] ;  Blair  v.  Chicago,  201  U.  S. 
400.  472,  473  [26  Sup.  Ct.  427,  50  L.  Ed.  801]. 
Both  of  the  grounds  ta^en  by  the  court  below 

fet  some  supiiort  from  decisions  of  this  court, 
'air  Haven  &  Westville  R.  R.  Co.  v.  New  Ha- 
ven, 203  XJ.  S.  379,  389  [27  Sup.  Ct.  74,  Bl  li. 
Ed.  237];  I>etrolt  v.  Detroit  Citizens'  Street 
Ry.  Co.,  184  U.  S.  868,  897  [22  Sup.  Ct  410, 
^  li.  Ed.  592]." 

See,  also,  Norfolk  &  Portsmouth  Tr.  Co.  r. 
Norfolk,  115  Va.  169,  78  S.  E.  645,  Ann.  Ofts. 
1914B,  1067. 

[4]  As  opposed  to  the  trial  court's  inter- 
pretation of  the  clause  involved,  we  freely 
concede  the  force  of  the  argument  based  upon 
the  practical  construction  placed  by  the  city 
authorities  thereon.  It  is  true  the  precise 
point  here  presented  has,  perhaps,  not  arisen 
in  previous  paving  undertakings  in  the  dty ; 
but,  in  dealing  with  the  question  of  pave- 
ment, it  is  clear  from  the  manner  in  which 
the  authorities  invited  bids  and  presented 
bills  to  defendant  for  its  share  of  the  ex- 
pense that  it  did  not  occur  to  them  that  it 
might  be  the  duty  of  defendant  to  pave  any 
extra  width  because  of  its  occupation  of  the 
street.  What  militates  against  the  argument 
is  the  fact  that  the  early  pavements  occupied 
the  whole  width  of  the  street  from  sidewalk  to 
sidewalk,  and  therefore  the  contention  now 
made  could  not  be  advanced.  Furthermore,  It 
is  doubtful  whether  the  city  authorities  may 
by  a  practical  construction  fritter  away  the 
rights  ot  the  public.  Detroit  v.  Detroit  Unit- 
ed  Ry.,  172  Mich.  496,  138  N.  W.  216.  To 
this  franchise  not  only  plaintiff  and  defend- 
ant, but  also  the  state,  was  in  express  terms 
a  party,  and  all  three  are  boun'd  by  the  terms 
thereof.  There  is  no  evidence  of  a  practical 
construction  on  the  part  of  the  state  author- 
ities. Defendant's  contention,  in  respect  to 
practical  construction,  and  also  that  no  obli- 
gation to  pave  can  be  spelled  out  of  the  agree- 
ment to  repair,  is  supported  in  Chicago  t. 
Sheldon,  9  Wall.  50,  19  I*  Ed.  694.  It  is  also 
appreciated  that  the  learned  trial  court's  con- 
struction of  section  6  creates  difficulties  in 
application.  For  whenever  a  street  upon 
which  defendant  runs  its  street  railway  Is 
paved  for  a  less  width  tlian  from  sidewalk 
to  sidewalk,  dispute  is  likely  to  arise  as  to 
what  portion  defendant  is  liable  to  pay  for. 
And  It  would  seem  also  to  effect  an  undesir- 
able difler^ioe  in  the  burden  of  paving  as 
between  those  whose  property  fronts  upon  a 
street  paved  its  whole  width  and  those  front- 
ing on  streets  paved  a  less  width,  as  in  the 


Instant  ease.    The  question  presented  by  thet 
appeal  is  doubtful  and  perplexing.    We  arev 
however,  not  persuaded  that  the  court  below 
arrived  at  a  wrong  conclusion. 
Order  affirmed. 


BEOGGER  et  al.  v.  CHICAGO,  ST.  P..  M.  & 
O.  RY.  CO.    (No.  20451  [231].) 

(Supteme  Court  of  Minnesota.    June  29.  1917.) 

(Syllalui  by  the  Oourt.) 

1.  Raiiaoads  <S=>60  —  Reodlation— Mainte- 
nance OF  Ticket  and  PAsaENOCB  Station— 
Stopping  Tbains. 

The  Omaha  Railway  Company  maintained' 
a  depot  including  a  ticket  and  passenEer  sta- 
tion near  the  business  center  of  the  vmage  of 
Butterfield  for  several  years.  After  another 
railway  company  had  constructed  another  rail- 
road intersecting  the  road  of  the  Omaha  Com- 
pany a  short  distance  outside  the  village  limits, 
the  two  companies  installed  and  maintained  a 
joint  ticket  and  passenger  station  at  the  June-' 
tlon,  and  the  Omaha  Company  discontinued  the 
USB  of  its  old  depot  for  panenger  bosiness.  On 
due  apiriication  the  Railroad  and  Warehouse 
Commission  required  the  company  to  re-estab- 
lish a  ticket  and  passenger  station  at  the  old 
depot  and  to  stop  certain  trains  thereat,  and 
also  to  stop  the  same  trains  at  the  junction  sta- 
tion on  flag.  Beld,  tliat  requiring  the  mainte- 
nance of  a  ticket  and  passenger  station  at  the' 
old  depot  and  the  stoppage  thereat  of  local 
trains  is  not  unreaflonable  or  unlawful,  bat 
that  it  is  unreasonable  to  require  such  trains 
also  to  stop  at  the  junction  station  on  flag. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  a  134, 136.] 

2.  Railboaos  <8=»60— Maintenance  or  Tick- 
et AND  Passenoeb  Station— Gbounds— In- 
convenience AND  Dangers. 

In  determining  whether  the  safety  and  con- 
venience of  the  public  will  be  promoted  by  a 
passenger  service  at  the  old  depot,  the  Commis- 
sion may  take  into  consideration  the  inconveni- 
ence and  dangers  attending  the  use  of  the  junc- 
tion station,  and  tlie  fact  that  the  business  build- 
ings of  the  village  were,  for  convenience,  con- 
structed near  the  old  depot  while  that  depot  was 
in  use. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  If  184,  186.] 

3.  Rahaoads  «=360— Regulation— Mainte- 
nance OF  Pabsenobb  Station- Evidence. 

A  petition  to  extend  the  village  limits  so  as 
to  include  the  junction  station  within  the  viUage; 
made  and  rejected  after  the  hearing  before  the 
Commission,  was  properly  excluded  from  the 
evidence  presented  to  the  court 

[E3d.  Note.— For  other  cases,   see  Railroads, 
Oent  Dig.  H  184,  186.] 

4.  Railhoads  «=>80— Maintenance  of  Tick- 
et AND  Passenger  Station  —  Dehiai.  of 
}<'oaiiKB  Pbtitiomb— Estoppei> 

The  denial  of  two  prior  applications  to  re- 
establish passenger  service  at  tho  old  depot, 
made  16  years  ago,  does  not  operate  as  an  es- 
toppel or  bar  to  the  present  application. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  il  184. 136.] 

6.  CoifMEitCE   «e968  —  Raiiaoad8  — Mainte- 
nance OF  Ticket  and  Pabmcngeb  Station. 
As  only  thoee  trains  which  stop  at  way  sta- 
tions are  required  to  stop  at  the  old  depot  and 
such  trains  cannot  be  required  to  atop  at  the 
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JnnctiQn   station,   th«   burden   upon   iutefatate 
commerce  is  not  materially  increased. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  U  T7-86,  lOOJ 

(AdiiUondl  ByUabut  iy  Sditorial  BUff.) 
e.  Public  Sebvice  CoionssioNB  €=>21— Pow- 

KB8  OF  RAILBOAD  AND  WABXHOTJBX  OoiOIIB- 

8I0N— Uevmw  bt  Coubts. 
The  power  of  the  Railroad  and  Warehouse 
OommisBion  under  Gen.  St.  1913,  i  4192,  is  leg- 
islative and  administratiTe ;  and,  in  reviewing 
its  orders,  the  courts  cannot  substitute  their 
own  judgments  as  to  the  necessity  of  a  proposed 
change,  but  can  only  review  the  judicial  ques- 
tions committed  to  them. 

AppefU  from  District  Court,  Watonwan 
County;  W.  L.  Comstock,  Judge. 

Petition  by  Jacob  Brogger  and  others 
against  the  Chicago,  St.  Paul,  Minueapolla  & 
Omaha  Railway  Company,  to  require  it  to 
provide  aitd  maintain  a  ticket  office  and 
passenger  depot  within  tlte  village  of  Butter- 
field.  From  a  judgment  of  the  district  court, 
affirming  an  order  of  the  Railroad  and  Ware- 
bouse  Commission  granting  the  relief  sought 
in  part,  the  Railroad  appeals.  Judgment 
modified  and  affirmed. 

Geo.  W.  Peterson  and  James  B.  Sheean, 
both  of  St  Paul,  tor  appellant  Lyndon  A. 
Smith,  Atty.  Gen.,  H.  C.  Flannery,  Asst  Atty. 
Oen.,  and  J.  L.  Lobben,  o£  St  James,  for  re- 
spondents. 

TAYLOR,  C.  For  many  years,  the  Omaha 
Railway  Company  has  operated  a  line  of  rail- 
road running  in  an  easterly  and  westerly 
direction  through  the  village  of  Butterfleld 
in  Watonwan  county.  Prior  to  1899,  it  main- 
tained a  passenger  and  freight  station  near 
the  center  of  that  village  which  la  designated 
in  the  record  as  the  old  depot  In  that  year, 
the  Northwestern  Railway  Company  cork- 
structed  a  line  of  railroad  running  in  a 
northerly  and  southerly  direction  which  in- 
tersected the  line  of  the  Omaha  Company  at 
a  point  about  2,400  feet  east  of  the  old  de- 
pot of  the  latter  company,  and  slightly  more 
than  1,000  feet  east  of  the  easterly  boundary 
line  of  the  village.  A  union  station  was 
constructed  at  this  junction  which  has  ever 
since  been  used  by  both  companies  for  re- 
ceiving and  discharging  passengers.  The 
Omaha  Company  continued  the  use  of  the 
old  depot  for  freight  purposes,  but  discontin- 
ued its  use  for  passenger  purposes,  and  stops 
none  of  its  passenger  trains  thereat  A  joint 
agent  at  the  new  station  attends  to  the  busi- 
ness of  both  companies  at  Butterfleld.  In 
1915,  a  petition  was  filed  with  the  Railroad 
and  Warehouse  Commission  by  residents  of 
Butterfleld,  asking  that  the  Omaha  Company 
be  required  to  provide  and  maintain  a  ticket 
office  and  passenger  depot  within  the  village 
and  to  stop  its  passenger  trains  thereat  for 
the  pnrjwse  of  receiving  and  discharging 
passengers.  A  hearing  was  duly  held  by  the 
Commission,   and  as  a  result  thereof,  the 


Commigslon  among  other  tbings  found  It,  "to 
be  reasonable  to  require  respondent  to  stop 
its  passenger  trains  at  the  location  of  the  old 
depot  and  provide  for  the  sale  of  tickets, 
proper  shelter  for  passengers,  and  checking 
and  care  of  baggage,  and  that  it  will  be  rea- 
sonable to  stop  at  the  Union  Depot  on  flag," 
and  made  an  order  requiring  the  company  to 
do  so.  The  company  appealed  to  the  district 
court.  At  the  trial  in  district  court  a  con- 
siderable quantity  of  evidence  was  presented 
in  addition  to  that  submitted  at  the  hearing 
before  the  Commission.  The  district  court 
made  findings  of  fact  and  concdusions  of  law, 
and  rendered  judgment  "that  said  appellant, 
Chicago,  St  Paul,  Minneapolis  &  Omaha  Rail- 
way Company  shall  at  the  village  of  Butter- 
fleld in  Watonwan  county,  Minn.,  and  at  the 
so-called  'old  depot,'  within  the  corporate 
limits  of  said  village  of  Butterfleld  stop  such 
of  its  passenger  trains  as  are  now  required 
by  law  to  stop  at  way  staUona  in  said  state 
for  the  convenience  of  the  traveling  public, 
and  provide  for  the  sale  of  tickets,  the  check- 
ing of  baggage,  and  the  reasonable  conven- 
ience of  passengers  thereat"  An  appeal  from 
this  Judgment  brings  the  matter  before  this 
court 

[I]  The  Legislature  has  autborlEed  the 
Railroad  and  Warehouse  Commission  to  de- 
termine what  transportation  facilities  an 
reasonably  necessary  for  the  accommodation 
of  the  public,  and  to  require  railway  compa- 
nies to  furnish  such  facilities,  and  also  has 
authorized  It  to  require,  from  time  to  time, 
any  reasonable  (diange  In  such  facilities 
which,  "will  promote  the  security  or  con- 
venience of  the  public."  This  power  is  legis- 
lative and  administrative  in  its  nature,  and, 
in  reviewing  the  orders  of  the  Commission 
issued  thereunder,  the  courts  cannot  substi- 
tute their  own  judgment,  as  to  the  necessity 
or  propriety  of  a  proposed  change,  for  that 
of  the  Commission,  but  must  confine  them- 
selves to  a  determination  of  the  judicial 
questions  committed  to  them.  State  v.  O.  N. 
Ry.  Co.,  130  Minn.  67,  153  N.  W.  247;  State 
ex  reL  v.  G.  N.  By.  Co.,  123  Minn.  463,  144 
N.  W.  165. 

Section  4192,  G.  S.  1918,  prescribing  the 
effect  to  be  given  by  the  courts  to  the  findings 
and  order  of  the  Commission  in  such  matters 
and  the  duty  of  the  courts  in  respect  thereto, 
provides: 

"Such  findings  of  fact  shall  be  prima  facie 
evidence  of  the  matters  therein  stated,  and  the 
oi:der  shall  be  prima  facie  reasonable,  and  the 
burden  of  proof  upon  all  issues  raised  by  the 
appeal  shall  be  on  the  appellant  If  said  court 
shall  determine  that  the  order  appealed  fi'om 
is  lawful  and  reasonable,  it  shall  be  affirmed 
and  the  order  enforced  as  provided  by  law. 
If  it  shall  be  determined  that  the  order  is  un- 
lawful or  unreasonable  it  shall  be  vacated  and 
set  aside." 

[1,2]  The  company  contends  that  the 
changes  required  are  imreasonable  and  un- 
lawful. In  that  they  require  additional  serv- 
ice, and  will  impose  an  unlawful  burden  up<» 


.  «BPFor other  etm* seeMlM  topip anA KBT-NVMBSR U all J(e]r-Niimb«n«a Dtf asta snlt IqtAwa 


Digitized  by 


Google 


664 


163  NOBTHWKSTEBN  RBPOBTEB 


(Minn. 


it  by  necessitating  large  expenditures  which 
will  produce  no  additional  revenue. 

There  is  only  one  public  road  from  the  vil- 
lage to  the  new  or  union  station.  This  road 
is  wholly  unimproved  outside  the  village, 
runs  over  low,  wet  ground,  and  at  certain 
seasons  of  the  year  is  impassable.  The  i^il- 
way  companies  liave  provided  a  cinder  path 
from  the  village  limits  to  the  new  station  for 
pedestrians;  but  the  Commission  found  that 
this  path  "was  a  foot  under  water  for  at 
least  three  weeks,"  In  the  spring  preceding 
the  hearing.  Passenger  trains  stop  at  this 
station  both  in  the  daytime  and  in  the  night- 
time; some  stop  regularly,  others  only  under 
certain  conditions.  The  companies  have  an 
agent  and  helper  at  the  new  station  during 
the  daytime,  but  have  no  one  there  at  night. 
The  waiting  rooms  remain  open  during  the 
night,  and  before  leaving  the  agent  lights  a 
lamp,  and  in  the  winter  also  replenishes  the 
fire.  The  towerman  stationed  in  a  tower  lo- 
cated across  both  railroad  tracks  from  the 
station  building  is  supposed  to  keep  up  the 
Are,  but  the  evidence  shows  that  passengers 
arriving  on  night  trains  frequently  find  nei- 
ther light  nor  Are.  The  house  of  the  section 
boss  which  is  located  on  the  opposite  side  of 
the  station  building  from  the  public  road  is 
the  only  house  in  the  vicinity,  and  travelers 
arriving  on  night  trains  have  lost  their  way 
while  trying  to  go  from  the  depot  to  the  vil- 
lage. "Hoboes"  congregate  at  the  depot  and 
pass  the  night  in  it,  and  the  Commission 
found: 

"There  is  no  police  protection  at  the  Union 
Station  and  it  is  a  dangerous  place  for  passen- 
gers to  alight  on  dark  nights.  Although  the 
station  building  is  kept  open  for  the  arrival  of 
trains,  it  has  not  been  kept  lighted,  and  there 
have  been  some  holdups  and  robberies  there. 
Conditions  have  been  so  bad  that  traveling  men 
are  afraid  to  make  the  station  on  night  trains 
on  account  of  its  not  being  safe." 

The  company  insists  that  the  Commissioa 
erred  as  a  matter  of  law  in  taking  these  con- 
ditions into  consideration  in  making  its  or- 
der ;  that  if  the  public  road  is  defective,  and 
the  place  unsafe  for  lack  of  police  protection, 
these  conditions  result  from  the  neglect  of 
the  public  authorities  and  should  be  given  no 
wdght  in  determining  whether  a  change 
ought  to  be  made  In  the  location  of  the  sta- 
tion. We  think  this  position  not  well  taken. 
This  station  is  intended  for  the  accommoda- 
tion of  the  residents  of  the  village  and  of 
others  who  have  occasion  to  travd  to  or 
from  the  village.  The  defective  road  is  out- 
side the  Aillage,  and  no  duty  rests  upon  the 
village  to  improve  it ;  the  station  is  also  out- 
side the  village  and  beyond  Its  policing  juris- 
diction. In  view  of  these  facts,  we  think 
that  the  conditioms  actually  found  to  exist  at 
this  station  may  be  taken  into  account  in  de- 
termining whether  it  affords  reasonably  safe 
and  convenient  accommodations  for  the  trav- 
eling public  at  this  village.  It  also  appears 
that  the  railway  company  which  constructed 
this  line  of  railroad,  and  to  whose  interests 
the  OnuUia  Company  has  succeeded,  original- 


ly owned  and  platted  the  town  site  upon 
which  the  village  is  situated ;  that  this  plat 
shows  the  station  located  at  the  place  where 
the  old  depot  stands ;  that  the  lots  were  sold 
according  to  this  plat ;  and  that  the  business 
buildings  of  the  village  were  constructed  aft- 
er the  oonstractlon  of  tlie  original  depot  and 
were  located  near  it  as  a  matter  of  convent- 
ence.  These  facts,  while  not  of  controlling- 
Importance,  may  well  have  been  taken  into 
consideration  by  the  Commission,  especially 
as  residents  of  the  vlllnge  have  made  at  least 
two  prior  attempts  to  have  trains  again  stop 
at  the  old  depot.  The  Omaha  Company  runs 
several  passenger  trains  over  its  line  each 
way  daily,  while  the  Northwestern  Company 
runs  only  one  train  over  its  line.  The  evi- 
dence tends  to  show  that  the  travel  to  and 
from  the  village  is  mostly  over  the  Omaha 
line,  and  that  a  station  located  where  the  old 
depot  stands  would  afford  more  convenient 
facilities  for  such  travel  than  the  Union  Sta- 
tion. In  oi^osltlon  to  the  showing  made  by 
the  vUIage,  the  company  presented  evidence 
tmding  to  show  that  about  three-fourths  of 
the  passenger  business  at  Butterfield  is  de- 
rived, not  from  passengers  to  and  from  that 
village,  but  from  passengers  traveling  from 
some  point  on  one  railroad  line  to  some  point 
on  the  other  railroad  line,  who  change  from 
one  line  to  the  other  at  Butterfleld;  that  the 
additional  expense  of  operating  both  stations 
as  passenger  stations  would  be  about  $1,500 
per  year;  and  that  the  expense  of  fitting  up 
the  old  depot  as  a  passenger  station  would 
be  about  |i5,000.  The  village  does  not  ask 
for  improvements  or  additional  accommoda- 
tions at  the  old  depot,  but  Improvements  to 
some  extent  will  doubtless  be  necessary  if 
passengers  are  received  and  discharged  there. 
The  trial  court  found  that  Butterfleld  Is  an 
Incorporated  village  having  over  400  popula- 
tion ;  that  tlie  revenue  of  the  Omaha  C(Mupa- 
ny  from  the  sale  of  passenger  tickets  at  the 
village  is  approximately  $7,000  per  annum; 
that  its  revenue  from  the  freight  business  of 
the  village  exceeds  $18,000  per  annum ;  that 
the  old  depot  is  of  substantial  construction, 
and  with  some  modification  and  repairs  will 
afford  sufficient  and  convenient  facilities  for 
a  passenger  station ;  that  the  additional  ex- 
];>ense  of  maintaining  a  ticket  and  passenger 
station  at  the  old  depot  will  be  approximate- 
ly $1,500  per  year,  not  cohntlng  the  cost  of 
stopping  trains  nor  the  cost  of  Improvements 
and  repairs ;  and  that  it  is  reasonable  to  re- 
quire the  company  to  maintain  a  tidtet  and 
passenger  station  within  the  village  at  the 
old  depot  and  to  stc^  passenger  trains  there- 
at. The  court  made  ho  specific  finding  as  to 
the  expense  of  making  the  necessary  modifi- 
cations and  repairs  in  the  old  depot,  but  ap- 
parently was  of  opinion  that  It  would  not  be 
sufiident  in  amount  to  be  a  controlling  ele- 
ment in  the  case.  Its  estimate  of  the  addi> 
tlonal  expense  is  based  upon  the  supposition 
that  a  ticket  and  passenger  station  will  l>e 
ataintalned  at  both  depots.   The  judgment  le- 
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quires  the  atopping  at  the  old  depot  of  only 
those  trains  which  are  required  by  law  to 
stop  at  way  stations:  and,  tn  view  of  the 
mles  governing  this  court  in  reviewing  such 
matters,  we  cannot  say  that  requiring  the 
company  to  maintain  a  ticket  and  passenger 
station  at  the  old  deiKtt  and  to  stop  thereat 
trains  which  stop  at  way  stations  is  either 
nnreasonable  or  unlawful.  While  this  change 
will  entail  some  additional  exi>en8e  upon  the 
company,  and  i)erhaps  may  not  materially  in- 
crease Its  revenue,  such  incidental  loss  is  not 
so  great  as  to  Justify  us  in  saying  that  these 
facilities  cannot  reasonably  be  required.  At- 
lantic Coast  Une  Ck>.  v.  North  Carolina  Cor- 
poration Commlssi9n,  206  U.  S.  1,  27  Sup.  Ct 
685,  51L.  Ed.  933,  U  Ann.  Cas.  39S. 

[S]  After  the  Commission  had  made  the  or- 
der which  is  in  question,  the  two  railway 
companies  and  a  subsidiary  company,  which 
holds  the  title  to  the  land  Involved,  made  a 
petition  to  extend  the  village  limits  so  as  to 
Include  within  the  village  the  Union  Station 
and  the  land  lying  between  the  station  and 
the  present  village  limits,  but  the  petition 
was  rejected  and  the  village  limits  were  not 
extended.  At  the  trial  of  the  appeal  in  the 
district  court,  the  court  refused  to  receive 
this  petition  in  evidence.  The  company  com- 
plains of  this  mllng,  but  we  think  It  was  cor- 
rect 

[4]  The  company  insists  that  the  denial  of 
the  two  prior  applications,  made  tai  the  year 
1900,  to  have  passenger  service  re-established 
at  the  old  depot  operates  is  an  estoppel  and 
a  bar  to  the  present  application.  We  cannot 
so  hold.  It  does  not  appear  that  the  condi- 
tions are  the  same  now  that  they  were  then, 
and  the  statute  authorizes  the  Commission  to 
require  any  reasonable  change  of  the  station, 
or  of  the  mode  of  operating  the  road,  when- 
ever In  Its  Judgment  such  change,  "will  pro- 
mote the  security  or  convenience  of  the  pub- 
lic." 6.  S.  1013,  S  4178.  The  orders  made  15 
years  ago  are  not  a  bar  to  this  proceeding. 

[S]  The  company  Insists  tliat  it  is  unrea- 
sonable to  require  the  stoppling  of  a  passen- 
ger train  at  both  the  old  depot  and  the  Union 
Station  which  are  no  more  than  half  a  mile 
apart.  We  think  the  company  Is  correct  In 
this  contention.  The  amount  of  travel  to  and 
from  this  village  is  not  large,  and  we  think 
the  company  cannot  reasonably  be  required  to 
stop  the  same  train  at  two  dltterent  stations 
at  this  village  for  the  aooommodation  of  such 
travel.  Whether  the  company  may  wholly 
discontinue  the  use  of  the  Union  Station,  and 
maintain  a  ticket  and  passenger  station  only 
at  the  old  depot  is  not  involved  nor  deter- 
mined herein.  The  order  of  the  Commission 
provided  that  trains  required  to  stop  at  the 
old  depot  should  also  stop  at  the  Union  Sta- 
tion on  flag,  ^is  latter  provision  cannot  be 
sustained.  Tha  Judgment  of  the  district 
court,  in  one  paragraph  thereof,  adopts  and 
affirms  the  order  of  the  Commission  In  all  re- 
spects;   but  in  the  paragraph  which  sets 


forth  explicitly  what  is  adjudged  and  deter- 
mined, It  omits  the  provision  that  a  train 
which  stops  at  the  old  depot  shall  also  stop 
at  the  Union  Station  if  flagged.  To  avoid 
ambiguity  the  Judgment  wUl  be  modified  by 
striking  therefrom  the  paragraph  purporting 
to  adopt  and  affirm  the  order  of  the  Commis- 
sion "in  all  respects." 

The  company  also  Insists  that  the  trains 
passing  through  this  village  are  engaged  In 
Interstate  commerce,  and  that  the  require- 
ments of  the  Commission  will  Impose  an  tm- 
lawful  burden  upon  such  commerce.  This 
might  be  true  If  such  trains  were  required 
to  stop  at  ix>th  stations,  but  that  requirement 
has  been  eliminated  as  unreasonable.  As  the 
order  as  modified  requires  the  stopping  at 
the  old  depot  of  only  those  trains  which  stop 
at  way  stations,  and  such  trains  are  not  re- 
quired to  stop  at  the  other  station  (unless  the 
company  so  elects),  we  think  the  burden  upon 
interstate  commerce  is  not  materially  in- 
creased. 

The  Judgment  of  the  district  court  as  above 
modified  is  affirmed. 


hbijVetia  copper  oo.  v.  hart-parr 

CO.    (No.  20367  [170].) 
(Supreme  Court  of  Minnesota.    June  29,  1917.) 

(Syttahut  hy  the  Court.) 

1.  Saues   «=938<2)— Fajcse   Rbpbesentations 
—Relief. 

Where  a  person  has  been  induced  to  enter 
into  a  contract  by  the  unqualified  representa- 
tions of  another  as  to  material  facts,  and  by 
reason  of  the  falsity  of  the  representations  suf- 
fers injury,  he  is  entitled  to  relief  from  the  con- 
tract, even  though  the  representations  were 
made  in  good  faith,  and  there  was  no  design  or 
purpose  to  deceive  or  defraud. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  66.] 

2.  CoMPBoiasB   ANn    Settleuknt    «=s>G(2)  — 
Consideration. 

a  compromise  and  settlement  of  disputed 
claims  constitute  a  valid  consideration  for  the 
settlement  contract 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  !§  36-38.] 

Appeal  from  District  Court,  Hennepin 
County;  Daniel  Fish,  Judge. 

Action  by  the  Helvetia  Copper  Company 
against  the  Hart-Parr  Company.  Judgment 
for  defendant  upon  a  .directed  verdict,  and 
from  An  order  denying  a  new  trial,  ];dalntlf[ 
appeals.    Order  reversed. 

George  T.  Simpson,  H.  W.  Volk,  and  Gor- 
don J.  Cain,  all  of  Minneapolis,  for  appellant. 
Stevenson  &  Patterson,  of  Minneapolis,  and 
J.  P.  Gregg,  of  Charles  City,  Iowa,  for  re- 
spondent 

BROWN,  O.  J.  Plaintiff  Is  a  corporation 
organized  under  the  laws  of  the  state  of  Ari- 
zona, and  there  engaged  in  operating  a  copp&T 
mine  upon  property  owned  by  It.  Defendant 
la  a  corporation  organized  under  the  laws  of 
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the  state  bt  Iowa,  and  engaged  in  the  manu- 
facture and  sale  of  gasoline  tractors.  On 
May  4,  1909,  defendant  sold  and  delivered  to 
plaintiff  one  of  its  tractors,  and  as  a  part  of 
the  transaction  represented  to  plaintiff  that 
the  machine  was  well  made  of  good  material 
and  workmanship,  that  if  properly  operated  it 
would  develop  "rate  brake  horse  power"  con- 
tinually and  easily,  and  successfully  operate 
a  threshing  machine  of  the  size  and  capacity 
usually  operated  by  an  ordinary  st^am  trac- 
tion engine,  and  for  traction  work  on  a  firm 
footing  and  level  ground  "that  it  would  pull 
the  same  load  that  can  be  successfully  and 
continuously  pulled  week  after  week  by  as 
many  ordinary  horses  as  are  represented  by 
Its  tractive  rating."  The  engine  was  shipped 
to  plaintiff  at  its  place  of  business  in  Arizona, 
and  an  expert  In  the  employ  of  defendant  as- 
sembled and  put  the  various  parts  together 
and  operated  the  same  in  hauling  a  load  of 
material  from  the  railway  station  to  plain- 
tiff's mine.  It  did  not  work  well,  and  plain- 
tiff alleges  that  It  was  defective  and  incapa- 
ble of  being  made  to  <^>erate  and  was  subse- 
quently abandoned.  A  controversy  arose  be- 
tween the  parties  as  to  whether  the  machine 
complied  with  the  terms  of  the  warranty,  and 
on  April  26,  1910,  a  compromise  and  settle- 
ment of  the  matter  was  had,  as  a  result  of 
which  an  agreement  in  the  following  lan- 
guage was  entered  into,  namely: 

"April  26,  1910. 

"Hart-Parr  Co.,  Charles  City,  Iowa— Gentle- 
men: In  consideration  of  your  allownnce  of 
$80a43,  consisting  of  your  check  for  $493.83, 
and  of  credit  on  our  account  of  $309.60,  we 
hereby  agree  to  accept  and  hold  as  our  own 
without  further  claims  on  you  for  repairs,  or 
otherwise,  Hart-Parr  engine  Na  2019,  purchas- 
ed of  you  May  4,  1909. 

"We  further  agree  that  no  further  claims  of 
any  nature  shall  be  made  upon  you  on  account 
of  purchase  of  this  engine,  its  failure  to  do  the 
work  for  which  it  was  purchased,  or  otherwise, 
and  hereby  relinquish  all  our  rights  under  war- 
ranty given  by  Hart-Parr  Oo.  at  the  time  of  the 
purchase.         Xonrs  very  truly, 

"Helvetia  Copper  Co., 
"O.  0.  Kindle,  Pres." 

The  new  parts  were  attached  to  the  en- 
gine, but  it  still  failed  to  woric,  and  plaintiff 
brought  this  acticm  for  damages  resulting 
from  the  breech  of  the  original  warranty, 
alleging  in  the  complaint  all  the  facts  neces- 
sary to  constitute  a  good  cause  of  action. 
Defendant  answered,  and  interposed  among 
other  defenses  the  compromise  and  settle- 
ment evidenced  by  the  writing  above  quoted. 
To  the  answer  plaintiff  replied:  (1)  Itat  the 
settlement  was  procured  by  certain  false  and 
fraudulent  representations;  and  (2)  that 
there  was  no  consideration  to  support  it  In 
respect  to  the  false  representations  the  reply 
alleged  that  at  tite  time  of  the  settlement 
uefcndant  represented  and  guaranteed  that 
if  certain  new  parts,  consisting  of  cylinders, 
and  right  and  left  rear  axle  sleeve  brackets, 
were  installed  and  placed  upon  the  engine, 
it  would  then  be  In  flrst-dass  condition  and 
running  order,  and  would  then  davekq?  the 


continaoas  power  and  traction  strength  stat- 
ed in  the  original  warranty  and  comply  fully 
therewith,  it  further  alleged  that  these  rep- 
resentations were  false  and  untrue,  that  the 
new  parts  were  procured  and  placed  upon 
the  engine,  but  were  wholly  Ineffectual  for 
any  purpose  and  that  the  engine  still  remains 
worthless  and  of  no  value  because  of  defects 
therein  existing  prior  to  and  since  the  new 
attadiments  were  added.  The  reply  further 
alleged  that  In  making  the  settlement  defend- 
ant relied  upon  the  representations  so  made. 

Upon  tlie  Issues  thus  framed  the  cause 
came  on  for  trial,  at  the  conclusion  of  which 
the  court  directed  a  verdict  for  defendant 
Plaintiff  appealed  from  an  order  denylug  a 
new  trial. 

[1]  The  only  question  presented  is  wheth- 
er the  evidence  made  a  case  for  the  Jury  up- 
on the  issue  as  to  the  validity  of  the  set- 
tlement. If  the  evidence  was  sufficient  and 
presented  an  issue  for  the  Jury,  the  court 
erred  In  directing  a  verdict  for  defendant. 
In  disposing  of  the  case  we  do  not  consider 
the  sufficiency  of  the  evidence  to  establish  a- 
breach  of  the  original  warranty,  nor  the 
question  whether  the  conditions  thereof  were 
complied  with  by  plaiutiff.  liy  the  action  of 
the  trial  court  in  limiting  the  trial  to  the 
question  of  the  validity  of  the  settlement,  aU 
other  Issues  seem  to  have  been  regarded  as 
of  no  importance  until  the  question  concern- 
ing the  settlement  was  out  of  the  way.  And, 
as  the  court  held  the  settlement  valid,  no  ef- 
fort was  made  to  complete  tlie  record  upon 
the  other  issues.  We  come  then  directly  to 
the  question  stated. 

The  evidence  makes  It  quite  clear  that  In 
some  way  the  engine  was  defective,  at  least 
that  It  did  not  folflll  the  terms  of  the  war- 
ranty, though  under  the  management  of  an 
exi)ert  sent  by  defendant  to  put  It  In  order 
and  in  operation.  The  expert  labored  with 
the  madiine  from  October,  1909,  to  some  time 
in  December  following,  but  without  substan- 
tial results,  as  plaintiff  claims.  At  the  time 
of  the  settlement  defendant  expressly  and 
without  qualification  represented  that  the 
new  parts  would  put  the  machine  in  good 
working  order  and  bring  about  a  fulfillment 
of  the  original  warranty.  This  represmta- 
tlon  was  not  true;  at  least  the  evidence  of- 
fered by  plaintiff  tends  to  show  that  the  ma- 
chine worked  no  better  after  the  new  parts 
were  attached  than  before. 

The  court  held  this  showing  insufficient 
to  overcome  the  settlement,  the  theory  of  the 
learned  trial  couirt  being,  as  we  understand 
the  record,  that  there  was  no  evidence  tend- 
ing to  show  that  in  making  the  representa- 
tions defendant)  intended  to  deceive  or  de- 
fraud plaintiff.  In  the  conclusion  that  the 
evidence  did  not  present  an  Issue  of  fact  we 
are  unable  to  concur.  A  majority  of  the 
court  are  of  opinion  that  the  question  should 
have  been  submitted  to  the  Jury.  It  was 
not  necessary  In  order  to  defeat  the  settle- 
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meat  that  Intentional  mlst^resentation  or 
-deceit  sboiUcl  appear.  Plaintiff,  on  paper  at 
least,  taa^l  a  valid  cause  ocC  action  against  de- 
fendant for  the  alleged  breach  of  warrant; ; 
.he  fiurrendered  that  cause  of  action  in  reli- 
ance upon  the  representation  that  when  re- 
paired in  the  manner  stated  the  machine 
.would  be  in  good  condition  and  capable  ef 
developing  the  horse  power  necessary  to  ita 
usefolncsa.  .  The  damage  to  plaintiff,  arising 
from  the  fact  that  the  machine  would  not 
develop  the  necessary  power  with  the  new 
.attachments,  and  from  the  loss  by  the  setp 
tlement  of  Its  cause  of  action  for  the  hreadi 
of  the  contract.  Is  the  same  whether  the  rep- 
resentations -which  Induced  the  settlement 
were  known  to  be  false  by  defendant,  aitd 
made  with  an  Intent  to  deceive,  or  whether 
they  werei  made  Innocently  and  in  perfect 
good  faith.  The  good  faith  of  defendant  is 
no  defense  (Schlechter  v.  Felton,  134  Minn. 
143,  158  N.  W.  813),  and  cannot  be  asserted 
as  a  basis  for  the  contention  that  plaintiff, 
though  misled  and  deceived  In  fact,  must 
quietly  suffer  its  loss  because  defendant  was 
not  actuated  by  an  evil  motive.  3  Dunnell's 
Dig.  8553.  Defendant  was  the  manufacturer 
of  the  engine,  and  presumptively  possessed 
of  knowledge  ot.lts  condition  and  whether 
the  improvements  suggested  would  overcome 
the  defects  theretofore  complained  of.  The 
reiiresentations  were  unqualified  and  must 
be  treated  as  assertions  of  a  fact  within  the 
knowledge  of  defendant,  the  falsity  of  which 
constitutes  fraud  as  a  matter  of  law.  This 
Is  thoroughly  settled  law  in  this  state. 
Schlechter  v.  fi'elton,  supra ;  Bullitt  v."  Far- 
rar,  42  Minn.  8,  43  N.  W.  666,  6  I*  R.  A.  149, 
18  Am.  St.  Rep,  485;  Knappcn  t.  Freeman, 
47  Minn.  491,  50  N.  W.  533 ;  Hedln  v.  Med- 
.  leal  InsUtute,  62  Minn.  146,  64  N.  W.  168,  35 
L.  R.  A.  417,  54  Am.  St  Rep.  628 ;  Drake  v. 
Fairmont  Drain  Tile  Co.,  129  Sllnn.  146,  151 
N.  W.  914;  Jacobson  r.  C,  M.  &  St.  P.  Ry. 
Co.,  132  Minn.  181.  156  N.  W.  251,  D.  B.  A. 
1916D,  144.  The  representation  that  the  ma- 
chinei  when  equipped  with  the  new  attach- 
ments would  be  in  good  condition  and  capa- 
ble of  developing  the  necessary  power  was  a 
representation  of  a  fact,  and  not  the  mere 
expression  of  an  opinion.  Skoog  v.  Mayer 
Bros.,  122  Minn.  209,  142  N.  W.  193;  J,  I. 
Case  Machine  Co.  v.  McKlnnon,  82  Minn.  75, 
84  N.  W.  646.  And  the  fact  that  plaintiff  al- 
leged in  the  reply  that  the  representation  so 
made  was  known  by  defendant  to  be  false 
and  untrue  is  of  no  special  Importance. 
Plaintiff  was  not  required  to  prove  that  al- 
legation, and  Is  entitled  to  relief  from  the 
contract  without  regard  to  the  knowledge  or 
lack  of  knowledge  of  defendant  as  to  the 
falsity  of  the  representation.  WUson  v.  Ful- 
ler, 58  Minn.  149,  59  N.  W.  98& 

This  covers  all  that  we  deem  it  proper  to 
say.  Whether  plaintiff  has  a  meritorious 
claim,  whether  the  conditions  of  the  original 


warranty  were  comii'lied  vltb^  and  whether 
plalntUF  lost  whatever  rights  It  had  for  a 
breach  of  the  warranty  by  not  returning  the 
engine  within  the  time  fixed  hy  the  warranty, 
and  whether  such  failure,  if  any,  was  waived 
by  defendant,  are  all  questions  that  were  left 
undetermined  below,  and  we  do  not  consider 
them,  for  they  were  not  litigated,  particular 
attention  being  given,  at  the  suggestion  of 
the  court,  to  the  question  of  the  validity  of 
the  settlement  Since  the  court  erred  in  di- 
recting a  verdict  upon  that  issue,  there  must 
be  a  new  trial. 

[2]  We  pass  the  question  whether  there 
was  a  consideration  for  the  settlement  with 
the  remark  that  the  adjustment  of  the  dis- 
pute between  the  parties  was  sufficient  to 
support  the  agreement.  If  otherwise  valid. 

Order  reversed. 


STATE  ex  rel.  SIMMERS  et  al.  v.  DISTRICT 

COURT  OF  STEARNS  COUNTY  et  al. 

(No.  20366  [193].) 

(Supreme  Court  of  Minnesota.    June  29,  1917.) 

(Syllahui  ly  the  Court.) 

Mastxb  ard  Sebvant  «s>406(4)— Wobkmbn's 

Compensation  Act  —  Aociobnt  "Abisino 

out  of  and  in  the  coubsb  of  his  euplot- 

mbnt"— Evidence. 

Certiorari.      Deceased    came    to   his   death 

while  In  the  employ  of  defendants,  Simmers  & 

Campbell,  as  the  result  of  a  rupture  of  a  blood 

vessel.     The  proofs  are  sufficient  to  support  a 

finding  that  deceased  cdme  to  Us  death  as  the 

result  <A  an  accideat  "arising  out  of  and  in  the 

course  of  his  employment"  and  that  defendant 

is  liable   under  the   Workmen's  Compensation 

Act  (Gen.  St  1913,  §§  8195-8230), 

Certiorari  out  of  the  Supreme  Court  by 
the  State,  on  relation  of  A,  M.  Simmers 
and  others,  against  the  District  Court  of 
Steams  County  and  another,  to  review  Its 
findings  In  the  matter  of  the  claim  of  the 
widow  of  Eric  Larson,  deceased,  for  com- 
pensation under  the  Workmen's  Compensa- 
tion Act    Affirmed. 

Ware  &  Junell,  of  Minneapolis,  for  re- 
lators. B.  B.  Brower,  of  St  Cloud,  for  re- 
spondenta 

QUINN,  J.  Defendants,  Simmers  &  Camp- 
bell, are  engaged  in  the  business  of  quarrying, 
cutting,  and  preparing  granite  stone  for 
market  at  St  Cloud,  in  this  state.  Defendant 
insurance  company  Is  engaged  in  writLog 
Indemnifying  policies  to  employers  for  lia- 
bility under  the  Workmen's  Compensation 
Act,  and  during  the  times  in  question  was  the 
insurer  of  the  employers.  Simmers  &  Camp- 
belL 

January  26,  1916,  Eric  Larson,  now  de- 
ceased, was  In  the  employ  of  Simmers  & 
Campbell,  at  $13.50  per  week,  assisting  ia 
cutting  and  preparing  granite  stone  for 
market,  and  both  he  and  his  employers  were 
subject  to  the  provisions  of  the  Workmen's 
Compensation  Act  of  this  state.     While  so 
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employed,  and  while  at  work  In  the  course  of 
his  employment,  the  deceased,  on  January 
26th,  sustained  a  mpture  of  a  hlood  vessel, 
which  caused  his  Immediate  death.  At  the 
time  of  his  death  he  left  him  surviving  his 
widow,  the  plaintiff,  and  their  Ave  children, 
four  of  whom  were  minors  under  the  age  of 
18  years,  and  who,  with  the  plaintiff,  were  de- 
pendent upon  deceased  and  his  earnings  for 
support  at  the  time  of  his  death.  About 
these  matters  there  Is  no  controversy. 

After  the  death  of  her  husband,  plaintiff 
notified  defendants  thereof  and  of  her  claim 
that  he  came  to  his  death  by  accident,  when 
a  dispute  arose;  defendants  contending  that 
deceased  died  of  natural  causes,  and  not  as 
a  result  of  accident,  and  that  therefore  they 
were  not  liable.  Plaintiff  then  brought  this 
action  to  have  that  question  determined,  de- 
fendants appeared  and  answered,  a  hearing 
was  had,  with  the  result  that  the  trial  court 
found  for  the  plaintiff,  and,  In  effect,  that 
deceased  came  to  his  death  as  the  result  of 
an  accident  arising  out  of  and  In  the  course 
of  his  employment,  and  that  plaintiff  was 
entitled  to  recover  the  amount  of  $34.72  per 
month  for  300  weeks,  and  ordered  Judgment 
accordingly.  Judgment  was  entered,  and  de- 
fendants bring  the  case  to  this  court  by 
certiorari. 

The  only  questions  here  presented  are: 
Whether  the  evidence  Is  suflBclent  to  Justify 
the  findings  that  the  deceased  came  to  his 
death  as  a  result  of  accident  arising  out 
of  and  In  the  course  of  his  employment,  and 
whether  the  findings  support  the  judgment 
That  the  findings  are  amply  sufficient  to  war- 
rant the  Judgment  we  have  no  doubt.  We  are 
also  of  the  opinion  that  the  evidence  Justifies 
the  findings  th'at  I/arson's  death  was  the 
result  of  an  accident  arising  out  of  and  In 
the  course  of  his  employment 

The  evidence  shows  deceased  to  have  heai 
a  strong,  robust  man  51  years  of  age,  a 
good,  steady  worker,  with  regular  habits.  On 
the  day  in  question  he  was  assisting  In  cut- 
ting a  large  piece  of  granite,  using  a  20-pound 
hammer  with  which  he  would  strike  the  set 
hammer  until  the  stone  would  break.  These 
blows  were  required  to  be  struck  from  the 
side,  necessitating  the  striker's  assuming  a 
croudilng  position.  Tlie  day  was  very  cold. 
The  work  of  cutting  took  about  IM  hours 
In  the  forenoon  and  about  30  or  35  minutes 
In  the  afternoon.  The  spalls  which  were 
broken  from  the  granite  were  of  different 
sizes ,  some  weighing  as  much  as  50  pounds. 
Deceased  struck  something  like  130  blows 
with  the  heavy  hammer  in  the  forenoon, 
after  which  he  was  considerably  exhausted 
and  perspired  freely.  He  then  ate  his  dinner, 
which  he  had  brought  with  him,  and  shortly 
thereafter  resumed  the  work  of  striking, 
using  a  15-pound  hammer  for  about  30  or  35 
inlnutes.  After  this  he  was  engaged  in  man- 
ipulating   an    overhead    traveler,    his    arms 


extended  upward,  and  his  attrition  given 
to  the  madilneiy  overhead  when  he  started 
to  move  the  traveler.  After  moving  it  some 
6  or  8  feet,  he  fell  near  or  over  a  pile  of  spalls 
and  chips  of  stone;  his  head  striking  a  piece 
of  granite,  cutting  a  large  gash  over  his  rigjit 
eye.  No  one  saw  him  fall.  His  feet  lay  aa 
the  pile  of  stones.  When  his  fellow  work- 
men reached  his  side,  he  was  unconscious. 
He  was  breathing,  his  heart  was  strong,  but 
he  died  a  few  minutes  thereafter.  The  facts 
are  sufficient  to  Justify  a  finding  that  the 
fall  was  accidental.  A  post  mortem  ex- 
amination to  ascertain  the  cause  of  death 
was  had.  Dr.  Dunn,  coroner  of  tlie  county, 
assumed  charge  thereof.  At  the  trial  the 
doctor  testified  that  the  cause  of  death  was 
cerebral  hemorrhage,  and  stated: 

"I  can  tell  you  with  all  probability,  from  die 
whole  history  of  the  thing  here,  that  that  rap- 
ture occurred  while  he  was  working  there,  as 
a  result  of  the  severe  strain  and  falling  on  the 
rock— the  combination  of  the  two." 

Other  witnesses  testified  to  the  same  ef- 
fect The  decision  of  the  trial  court  is  based 
upon  all  of  the  evidence  in  the  case.  The 
external  injury,  Its  effect,  the  act  of  fall- 
ing'upon  the  rock,  the  weakened  condition 
of  deceased  as  the  result  of  the  strenuous 
labor  of  the  previous  hours,  taken  in  connec- 
tion with  the  testimony  of  the  doctors,  In 
our  opinion  was  clearly  sufficient  to  Jus- 
tify the  findings  of  the  trial  court. 

The  Judgment  appealed  from  Is  aflSrmed. 


ST.  PAUL  SASH,  DOOB  fi  LUMBEIR  CX).  t. 

BEBKNER    et    al.    (No.    20460  [240].) 
(Supreme  Court  of  Minnesota.    July  6,  1917.) 

(SyUalu*  ly  tke  Court.) 

1.  CoNTKACTs  «=>284(3)— Btjildiwq  Contract 
— Payments—Condition  Precedent. 

Where  a  building  contracc  provides  that  all 
payments  shall  be  made  upon  written  certificates 
of  the  architect  that  they  have  become  due,  that 
only  the  certificate  for  the  final  payment  shall 
be  evidence  of  the  completion  of  the  contract, 
and  that  a  written  guaranty  must  be  fumiEhed 
guaranteeing  the  roof  for  a  period  of  ten  years 
before  payment  will  be  made  for  the  roof,  the 
issuance  of  such  final  certificate  and  the  furnish- 
ing of  such  guaranty  are  conditions  precedent  to 
the  right  to  collect  the  final  payment. 

[Ed.  Note.— For  other  cases,  see  (Contracts, 
Cent  Dig.  SS  1314-1316.] 

2.  (30NTRACTS    *=»335(l)    —    BuiLDrwo    Ck>R- 
TBACTS — Action  to  Rkcove»— Petition. 

A  pleading  which  sets  forth  the  contract, 
but  does  not  allege  the  issuance  ot  the  cer- 
tificate or  the  furnishing  of  the  guaranty,  nor 
any  excuse  for  failing  to  procure  them,  does 
not  state  sufiicient  facts  to  entitle  the  contrac- 
tors to  recover  the  final  payment 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1664r-1676.] 

Appeal  from  District  Court,  Brown  Coun- 
ty;  A.  B.  Pfau,  Judge. 

Action  by  the  St  Paul  Sash,  Door  &  Lum- 
ber (Company  against  Martin  Caspersoa  and 
others,  contractors,  and  Edward  F.  Berkner 


AssFor  Other  caiei see  same  topio  BOd  KBY-NUMBER  In  all Kay-Number«d Qlsestsand  Ind«z«a 


Digitized  by 


Google 


Minn.) 


ST.  FAVUBAJBBi,  DOOR  A  liTTMBBR  CO.  ▼.  BERKNER 


and  others,  owners,  to  foredose  a  meclianlc's 
lien,  with  answer  by  the  contractors  setting 
np  their  Hen  against  the  owners,  and  reply 
by  the  owners.  Judgment  for  the  oontractors, 
and  the  owners  appeal.    BeTersed. 

Albert  Hauser,  of  Sleepy  Eye,  for  apijel- 
lants.  L.  G.  Davis,  of  Sleepy  Eye,  and  Wal- 
ter Richardson,  Harris  Richardson,  and  Kerr 
te  Richardson,  all  of  St  Panl,  tor  respondents. 

TAYLOR,  O.  In  February,  1907,  defend- 
ants Casperson  and  Peterson,  referred  to 
hereafter  as  the  contractors,  entered  Into  a 
contract  with  Berkner  Bros.,  referred  to  here- 
after as  the  owners,  to  construct  for  Berkner 
Bros,  a  two-story  store  and  office  building 
in  the  rUlage  of  SUeepy  Eye  for  the  sum  of 
(8,327.  The  contractors  constructed  the  build- 
ing, but  the  owners  allege  that  the  work  was 
defective  and  not  as  required  by  the  contract 
The  parties  to  this  action,  other  than  the 
contractors  and  the  owners,  filed  Hens  against 
the  building  for  materials  furnished  to  the 
contractors.  The  contractors  also  filed  a  lien 
for  a  balance  alleged  to  be  due  them  from 
the  owners.  The  plaintiff  brought  this  action 
to  foreclose  its  lien  and  made  the  owners, 
the  contractors  and  the  other  lien  claimants 
defendanta  The  contractors  interposed  an 
answer  In  which  they  denied  plaintiff's  claim 
and  also  set  forth  their  own  claim  against 
the  owners.  They  attadied  the  contract  be- 
tween themselves  and  the  owners  to  their 
answer  and  made  it  a  part  thetBoC.  To  this 
answer  the  owners  interposed  a  reply  In 
which  they  admitted  the  contract  as  attached 
to  and  made  a  part  of  the  answer  and  alleged 
that  the  contractors  had  failed  to  perform 
It  In  several  substantial  respects.  The  liens 
other  than  that  of  the  contractors  were  es- 
tablished and  were  subsequently  paid  by  toe 
oiwners.  The  issues  between  the  contractors 
and  the  owners  were  tried  separately.  At  the 
opening  of  the  trial  of  these  Issues  the  own- 
ers objected  to  the  Introdnction  of  any  evi- 
dence on  the  ground  that  the  pleading  of  the 
contractors  did  not  state  facts  sufficient  to 
constitote  a  cause  of  action.  This  objection 
was  overruled,  the  court  stating,  "If  your 
point  is  good,  It  is  good  all  the  way  through." 
The  trial  resulted  In  findings  of  fact  and 
conclusions  of  law  in  favor  of  the  contractors. 
The  owners  made  a  motion  to  amend  these 
findings  by  substituting  findings  to  the  effect 
that  the  contractors  had  neither  alleged  nor 
proved  a  cause  of  action  and  were  not  enti- 
tled to  recover.  This  motion  was.  denied,  but 
the  contractors  did  not  enter  Judgment  until 
nearly  five  years  thereafter.  As  soon  as  Judg- 
ment was  entered,  the  owners  appealed  there- 
from. They  contend  that  the  answer  failed 
to  state  a  cause  of  action,  and  that  the  court 
erred  in  overruling  their  objection  to  the 
reception  of  any  evidence  under  it,  and  in 
refusing  to  amend  Its  findings  of  fact  and 
concltislons  of  law  as  requested.  The  evi- 
dence, is  not  retnmed  to  this  court,  and  no' 


claim  is  made  that  the  owners  waived  their 
obJecti<Ht  in  any  manner  during  the  trial. 

The  question  presented  Is  whether  the  an- 
swer, in  the  nature  of  a  complaint  against'  the 
owners,  states  facts  sufficient  to  constitute 
a  cause  of  action. 

[t,  J]  The  answer  alleges  the  contract  price 
to  be  $9,327  which  Is  in  accordance  with  the 
contract;  sete  forth  a  claim  of  $161.06  for 
extras;  admits  payments  in  the  sum  of  $8,- 
272.82;  and  claims  a  balance  due  of  $1,215.- 
28.  The  court  found  that  the  amount  remain- 
ing due  the  ODntractom  was  the  siun  of 
$288.46. 

Hie  ownors  specify  six  provlslogas  in  the 
contract  which  they  assert  must  be  shown 
to  have  been  complied  with  before  the  con- 
tractors can  maintain  this  action.  The  an- 
swer does  not  allege  a  compliance  with  these 
provisions,  and  does  not  set  forth  any  rea- 
son for  the  failure  to  comply  with  them ;  con- 
sequently if  the  conditions  Imposed  by  these 
provisions  are  conditions  precedent  to  the 
right  of  the  contractors  to  recover,  the  posi- 
tion of  the  owners  la  well  token.  2  Dunnell's 
Digest,  {  7533,  and  cases  there  dted. 

The  contract  after  providing  for  the  pay- 
ment of  Installments  of  the  contract  price  on 
certificates  of  the  architect  as  the  work  pro- 
gressed, and  for  withholding  from  each  in- 
stallment fifteen  per  centum  of  the  amount 
then  due,  "until  the  work  is  completed  and 
accepted,"  further  provides  that  "all  pay- 
mente  shall  be  made  upon  written  certificates 
of  the  architect  to  the  effect  that  such  pay- 
mente  have  become  due,"  and  that,  "only  the 
final  certificate  of  final  payment  shall  be  con- 
sidered as  evidence  of  the  performance  of 
this  contract"  The  specifications  which  are 
a  part  of  the  contract  provide,  "Tba  contrac- 
tor shall  be  entitled  to  no  payments  without 
a  certificate  signed  by  the  architect  stating 
that  sum  Is  due  him,"  and  further  provide, 
"The  roofer  must  guarantee  this  work  for  a 
period  of  not  lees  than  ten  years ;  a  written 
guaranty  must  be  given,  executed  before  pay- 
ment will  be  made  on  this  work."  These  pro- 
visions clearly  make  a  certificate  from  the 
architect  a  condition  precedent  to  the  right 
to  recover  the  final  payment,  and  a  guaranty 
from  the  roofer  a  condition  precedent  to  the 
right  to  recover  that  Item.  It  was  therefcnre 
necessary  for  the  contractors.  In  their  an- 
swer, to  aver  that  such  certificate  had  been 
Issued  and  that  such  guaranty  had  been  fur- 
nished, or  to  set  forth  facte  which  excused 
them  from  securing  and  presenting  the  cer- 
tificate and  guaranty.  Having  done  neither 
their  answer  falls  to  state  a  cause  of  action. 
Johnson  v.  Howard,  20  Minn.  370  (Gil.  822) ; 
Briggs  v.  Rutherford,  94  Minn.  23,  101  N.  W. 
954;  Hobart  v.  Kehoe,  110  Minn.  490,  126  N. 
W.  66,  136  Am.  St  Rep.  524;  Vachon  v.  Nlch- 
ols-Chlsholm  Lbr.  Ck).,  Ill  Minn.  45,  126  N. 
W.  278 ;  Manter  V.  Petrie,  123  Minn.  333,  148 
N.  W.  907;  State  Bank  v.  Vlaar,  124  Minn. 
78,  144  N.  W.  458. 
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'  'Th<e  contract  also  protldes: 

"The  owner  hereby  especially  reserves  the' 
light  to  retain  all  moneys  due  under  this  con- 
tract until  the  contractor  shall  have  furnished 
satisfactory  evidence  that  all  claims  for  labor, 
material,  etc.,  which  might  be  made  against  the 
said  owner  for  work  embraced  in  this  contract 
Iwve  been  satisfied." 

The  owners  lay  much  stress  upon  this  pro- 
vision, and  assert  that  It  bars  the  contrac- 
tors from  recovering  for  the  reason  that  this 
action  conclusively  shows  ttiat  liens  are  oat- 
standing  against  the  property.  Tliis  provi- 
sion merely  reserves  a  rigbt  to  the  ownor 
which  he  may,  or  may  not,  exercise  as  he 
sees  fit,  and  does  not  create  a  condition  pre- 
cedent, within  the  rule  stated  in  Boot  v. 
Childs,  68  Minn.  142,  70  N.  W.  1087.  It  cre- 
ates a  condition  subsequent  available  tn  de- 
fense, but  the  contractors  were  not  required 
to  negative  the  existence  of  such  claims  to 
entitle  them  to  maintain  th^r  action. 

The  contractors  seem  to  recognize  tliat 
their  pleading  would  be  defective  If  they 
had  brought  the  suit,  but  argue  that  the 
rule  should  not  apply  in  this  case,  as  they 
did  not  bring  the  suit,  but  "were  made  a  de- 
fendant and  were  thus  forced  to  set  up  their 
claims  or  lose  their  lien."  It  is  a  sufiSdent 
answer  to  say  that  they  had  no  valid  lien 
against  the  property  for  services  performed 
under  the  contract,  unless  they  had  a  cause 
of  action  against  the  owners  for  such  serv- 
ices. They  could  not  establish  a  lien,  upon 
the  facts  in  this  case,  without  establishing  a 
valid  cause  of  action. 

Judgment  reversed. 


HAGSTROM  et  al.  v.  AMERICAN  VIDWLr 

ITY  CO.  OF  MONTPBLIER,  VT. 

(No.  20382  [196].) 

(Supreme  Court  of  Minnesota.    July  6,  1917.) 
(Syllaltu  by  the  Court.) 

1.  iNStJBANCK      «=s>639(3)— lilABILITT     IHSTTR- 

AHCB— NonoB  OP  INJUBT— Condition  Pbk- 

CBDENT. 

A  provision,  contained  in  a  policy  of  liabil- 
ity insurance,  by  which  the  insured  is  required 
to  give  "immediate  notice"  of  the  occurrence  of 
an  injury  covered  by  the  contract,  imposes  upon 
the  insured  the  duty  to  give  such  notice  within 
a  reasonable  time,  is  of  the  essence  of  the  con- 
tract, and  a  condition  precedent  to  the  right  of 
action  thereon,  and  a  failure  to  give  the  same 
operates  to  release  the  insured  from  liability. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1329.] 

2.  Insubance    «=9539(3)— Ltabiutt    Insub- 

ANCE— NOTICB        OF        INJUBT— EeASONABXE 

TnnE. 
A  notice,  given  52  days  after  the  occnrrenoe 
of  the  injury,  held  not  within  a  reasonable  time, 
and  therefore  not  a  compliance  with  the  con- 
tract. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $  1329.] 

Appeal    from    District    Court,    Hennepin 
(bounty ;  Jobn  H.  Steele,  Judga 


Action  by  CSiarles  B.-Hagatrom  and  others 
against  ttie  American  -  Fidelity  Company  ot 
Montpeller,  Vt  Judgment  for  plalnttfT,  and 
from  an  order  dooylng  Its  alternative  mo- 
tion for  judgniMit  for  a  aemr  trial,  defend- 
ant appeals.  Order  reversed,  with  directions 
to  order  judgment  for  defendant. 

Watson,  Sexton  &  MJordannt  and  Watson 
&  Abemethy,  all  of  St  Paul,  for  appellant 
Selover,  Sdiultz  &  Selover,  of  HinneapoUs, 
for  respondents. 

BROWN,  0.  J.  Action  upon  a  policy  of 
liability  Insurance,  in  which  plaintiff  had  a 
verdict  and  defendant  appealed  from  an  or- 
der denying  its  alternative  motion  for  Judg- 
ment or  a:  new  trial. 

There  is  no  controversy  abont  the  facts, 
and,  so  far  as  pertinent  to  the  question  upon 
which  our  decision  of  the  case  turns,  they 
are  substantially  as  follows:  -Plaintiffs  are 
contractors  and  builders,  residing  and  doing 
business  at  Minneapolis.  At  the  time  here  in 
question  they  were  engaged,  under  a  con- 
tract with  the  school  district  officers,  in  the 
construction  of  a  school  building  at  Madelia, 
this  state,  the  work  being  under  charge  and 
direction  of  a  superintendent.  One  Etter 
was  In  their  employ  upon  and  about  that 
work,  and  in  the  performance  of  his  duties 
received  an  injury  which  he  claims  was  caus- 
ed by  the  negligence  of  plaintiffs,  and  for 
which  he  subsequently  brought  aa  action 
against  them.  Plaintiffs  had  a  polky  of  lia- 
bility Insurance  issued  by  defendant  and  up- 
on the  commencement  of  that  action  defend- 
ant was  duly  notified  thereof,  and  thereby 
afforded  an  (vportunity  to  defend  the  action, 
but  for  the  reasons  presently  to  be  stated  de- 
clined to  do  so.  PlaintUSs  subsequently  set- 
tled the  action  with  the  employ^,  paying  him 
the  sum  of  fl,600  In  full  far  his  Injudea. 
They  then  brought  this  action  upon  the  p<A- 
icy  for  reimbursement  Defendant  interposed 
in  defense  the  failure  of  plaintiffs  to  comply 
with  certain  conditi(»s  of  the  policy  by  which 
they  were  required  to  give  to  defendant  im- 
mediate notice  of  the  injury,  which  failure 
defendant  claimed  released  it  from  liability 
on  the  contract  The  defense  was  submitted 
to  the  jury,  but  not  sustained;  th»  verdict  be- 
ing for  plaintiffs. 

Whether  the  defense,  the  facts  with  refer- 
ence to  which  will  now  be  stated,  is  sus- 
tained by  the  record  as  a  matter  of  law  Is 
the  only  question  we  deem  it  necessary  to 
consider,  for  our  conclusion  that  it  is  so  sus- 
tained finally  disposes  of  the  case  on  the  mer- 
its. 

[1]  The  policy  contains  various  conditions 
limiting  the  liability  of  defendant  one  of 
whldi  provides  that: 

"Upon  the  occurrence  of  an  accident,  the  in- 
sured shall  give  immediate  written  notice  there- 
of, with  fullest  itformation  obtainable,  to  the 
company's  home  office,  or  to  the  agent  by  whom 
this  policy  has  been  countezsigned.  If  a  claim 
is  made  on  account  of  such  accident  the  insur- 
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ed  shaU  gh**  like  Hotioe  thaeof,  widi  fall  pac 
ticulars." 

The  Injury  here  complained  of  was  receiv- 
ed by  the  employ^  on  September  3,  1KL3,  and 
the  fact,  and  the  nature  and  character  Qiere- 
of,  was  then  known  to  the  superintendent  or 
foreman  in  charge  of  the  particular  work, 
and  under  whom  the  employ^  was  perform- 
ing his  duties,  though  not  to  plaintiffs  pei^ 
sonally,  but  no  notice  thereof  was  given  to 
defendant,  as  required  by  the  provisions  of 
the  policy  Just  quoted,  or  otherwise,  until 
October  25th,  a  period  of  52  days.  Defend- 
ant claims  that  the  delay  In  giving  the  no- 
tice was  a  breach  of  the  contract,  which 
released  defendant  from  liability  on  the  pol- 
icy. 

The  court  below  construed  the  provision 
of  the  contract  above  quoted  as  one  requir- 
ing the  service  of  the  notice  within  a  reason- 
able time,  and  subinltted  the  question  of 
reasonableness  to  the  Jury.  That  view  of 
the  contract  Is  in  harmony  with  the  authori- 
ties, including  our  own  decisions.  Fletcher 
V.  Ins.  Co.,  79  Minn.  337,  82  N.  W.  647; 
Ermentrout  v.  Girard  Ins.  Co.,  63  Minn.  305, 
65  N.  W.  635,  30  L.  B.  A.  346,  56  Am.  St 
Hep.  481;  24  Harvard  L.  Rev.  580.  But 
we  think  the  question  whether  the  service 
was  made  within  a  reasonable  time,  the  facts 
not  being  In  dispute,  was  one  of  law,  and 
should  have  been  disposed  of  accordingly. 

The  object  and  purpose  of  this  provision 
of  the  policy  was  to  afford  the  company  an 
opportunity  to  make  an  early  and  prompt  In- 
vestigation into  the  claim  of  loss  or  injury, 
not  only  to  learn  and  ascertain  the  facts 
with  respect  thereto,  but  also  to  protect  it- 
self from  a  possible  fraudulent  and  fictitious 
daim.  If  there  be  long  delay,  this  purpose 
of  the  contract  may  be  vrtioUy  defeated,  and 
the  Insurer  deprived  of  the  right  to  early  in- 
formation in  reference  to  the  merits  of  the 
claim.  The  facts  may  be  concealed,  wit- 
nesses scatter  and  disapipear,  rendering  a  de- 
layed investigation  without  substantial  re- 
snlts.  We  have  heretofore  held  that  the 
requirement  of  notice  is  of  the  essence  of 
the  contract,  a  condition  precedent,  and  if 
the  delay  be  such  as  to  defeat  the  purpose 
of  the  contract,  and  deprive  the  insurer  of 
the  <%>portanlty  of  an  early  investigation 
into  the  loss,  there  is  a  breach  of  the  con- 
tract by  the  insured  which  wUl  forfeit  his 
right  of  indemnity.  Gles  v.  Bechtner  & 
Kottman,  12  Minn.  279  (Gil.  183);  N.  W. 
Tel.  Ex.  Co.  V.  Maryland  Casualty  Co.,  86 
Minn.  467,  90  N.  W.  1110;  Mitchell  v.  Ins. 
Co.,  48  Minn.  278,  51  N.  W.  608 ;  2  DunneU's 
Dig.  4782.  The  rule  as  respects  Are  insur- 
ance was  dianged  by  the  statutory  fonn>of 
policies  of  that  kind.  Mason  v.  St.  P.  F.  4 
M.  Ins.  Co.,  82  Minn.  336,  86  N.  W.  IS,  83 
Am.  8t  Bep.  48S.  But  the  change  has  no 
application  to  other  insurance  wherein  the 
stipulation  is  of  the  essence  of  the  contract 
This  is  pointed  out  in  the  Mason  Case. 

[2]  Upon  the  question  whether  the  notice 


in  this  instance  was  given  within  a  reason- 
able time  we  are  unable  to '  disthigulsh  the 
case  from  Elrmentrout  v.  Girard  Ins.  Co.,  68 
Minn.  803,  65  N.  W.  635,  SO  L.  B.  A.  348,  66 
Am.  St  Bep.  481,  where  a  delay  of  60  days 
was  held  unreasonable.  The  contract  there 
before  the  court  required  an  "immediate  no- 
tice" as  In  the  case  at  bar,  and  a  delay  of 
60  days  was  held  to  release  the  insurer. 
There  is  no  substantial  difference  between 
the  bvo  cases.  While  the  authorities  are 
not  in  full  harmony  upon  the  questl(Hi,  the 
Brmentrout  Case  has  ample  support.  Foster 
v.  Fidelity  &  Casualty  Co.,  99  Wis.  447,  7B 
N.  W.  69,  40  L.  B.  A.  838;  Smith  &  Dove 
Mfg.  Co.  y.  Travelers'  Ins.  Co.,  171  Mass. 
357,  50  N.  B.  516;  Booney  v.  Maryland  Cas- 
ualty Co.,  184  Mass.  26,  67  N.  E.  882 ;  Full- 
er's Accident  LlabUity  Ins.  372. 

The  case  ot  Anoka  Lumber  Company  v. 
Fidelity  &  Casualty  Co.,  63  Minn.  286,  ro- 
lled upon  by  plaintiffs,  Is  not  In  point  The 
contract  In  that  case  is  unlike  that  in  the 
case  at  bar,  in  that  but  one  notice  was  there 
required  to  be  given,  and  the  court  properly 
enough  held  that  there  was  no  occasion  for 
a  service  of  the  same  until  a  claim  was 
made  against  the  insured.  It  Is  noticeable 
that  after  that  decision  was  rendered  poli- 
cies of  this  character  were  so  changed  that 
the  particular  condltlcm  was  made  to  require 
the  service  of  two  notices,  one  immediately 
on  the  happening  of  the  accident,  and  a  like 
notice  whenever  a  claim  should  be  made 
against  the  Insured.  Since  the  modified  pol- 
icy requires  both  notices,  the  reasoning  up- 
on which  the  Anoka  Lumber  Company  case 
was  decided  falls,  rendering  the  dedsicm  in- 
applicable. The  modified  policy  was.  In 
effect  held  valid  in  N.  W.  TeL  Ex.  Co.  v. 
Maryland  Casualty  Oo.,  supra.  See,  also, 
Underwood  V«ieer  Ca  v.  London  Guaranty 
&  Accident  Co.,  100  Wis.  878,  76  N.  W.  996; 
Oakland  Motor  Oo.  v.  Am.  Fidelity  Oo. 
(Mich.)  155  N.  W.  729. 

The  evidence  is  wholly  insufficient  to  sup- 
port the  contention  of  counsel  that  defend- 
ant waived  the  failure  to  serve  the  notice. 
Whatever  investigations'  the  company  made 
into  the  merits  of  the  case  were  subject  to 
ita  asserted  right  to  disclaim  liability  for 
the  failure  of  plaintiffs  to  comply  with  the 
contract,  and  the  company  was  clearly  with- 
in its  rights.  The  fact  that  defendants  per- 
sonally did  not  know  of  the  injury  until 
about  the  time  the  notice  was  given  does  not 
excuse  the  default  The  fact  was  known  by 
their  foreman.  N.  W.  Tel.  Ex.  Co.  v.  Mary- 
land Casualty  Ca,  86  Minn.  467,  90  N.  W. 
1110. 

Our  conclusion,  therefore,  is  that  the 
court  erred  in  not  directing  a  verdict  for 
defendant  at  the  trial,  and  the  order  deny- 
ing Its  motion  for  Judgment  notwithstanding 
the  verdict  Is  reversed,  with  directions  t« 
the  court  below  to  ord«r  judgment  for  de- 
fendant 
I    Beversed. 
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ARNOLD  ▼.   SMITH.     (No.  20285  [106].) 
(Supreme  Court  of  Minnesota.    July  6,  1917.) 

(ByUahui  hy  ike  Court.) 

Bankruptcy  ®=>414(3)  —  Dischabqb  —  Debt 
Arising  fbom  Fraud  in  Fiduciabt  Ca- 
pacity— Evidence. 
The  record  is  held  to  suBtain  tbe  condusion 
of  the  trial  court  that  tbo  judgmeot  in  queatioa, 
which  defendaot  seeks  to  have  discharged  of 
record  under  the  provisions  of  section  7914, 
den.  St.  1913,  as  having  been  released  by  his 
discharge  in  bankruptcy,  represents  a  debt  or 
obligation  which  arose  from  the  fraud  of  defend- 
ant while  acting  in  a  fiduciary  capacity,  and 
is  therefore  excluded  from  the  discharge  by  sub- 
division 4,  I  17,  of  the  Bankruptcy  Act  (Act 
July  1.  1898,  c.  541,  30  Stat.  550  [U.  S.  Comp. 
St.  1916,  S  0601]). 

[Ed.  Note.— For  other  cases,  seo  Bankruptcy, 
Cent.  Dig.  {  722.] 

Appeal  from  District  Onrt,  St  Louis  Coun- 
ty;  J.  D.  Ensign,  Jndge. 

Action  by  ESlza  M.  Arnold  against  BEansen 
B.  Smith.  Judgment  for  plaintiff,  defend- 
ant's motion  for  an  order  discharging  the 
Judgment  of  record  denied,  and  defendant 
appeals.    Order  affirmed. 

Hugh  J.  McClearn,  of  Dulutb,  for  appellant 
Arnold  &  Arnold,  of  Duluth,  for  respondent 

BROWN,  a  J.  On  September  12,  1912, 
plaintiff  duly  recovered  a  Judgment  against 
-defendant  In  this  action  In  the  district  court 
of  St  Louis  county,  and  the  recovery  was 
affirmed  by  this  court  on  March  20,  1913. 
The  case  Is  reported  in  121  Minn.  116,  140 
N.  W.  748.  Subsequent  to  the  date  of  the 
Judgment  and  before  the  decision  of  this 
<wurt  and  on  November  6,  1012,  defendant 
was  duly  adjudged  a  bankrupt  In  the  federal 
court  of  the  district  of  Minnesota,  In  pro- 
ceedings under  the  federal  Bankruptcy  Act, 
and  therein  the  Judgment  was  listed  as  a 
valid  dalm  against  him.  Such  proceedings 
were  thereafter  duly  had  that  on  January 
17, 1914,  defendant  was  given  a  formal  bank- 
ruptcy discharge.  Plaintiff's  Judgment  was 
not  paid  In  those  proceedings,  and  stUl  re- 
mains In  fnll  force  and  effect  upon  the 
records  of  the  court  where  It  was  rendered. 
On  March  25,  1916,  defendant  moved  the 
coui-t  below,  under  the  provisions  of  section 
7914,  O.  S.  1913,  for  an  order,  discharging 
the  Judgment  of  record  as  no  longer  of  valid- 
ity or  force,  since  the  discbarge  In  bankrupt- 
cy released  him  from  furth^  liability  there- 
on. Plaintiff  opposed  the  motion  upon  the 
ground  that  the  Judgment  was  founded  upon 
the  fraud  of  def«adant  committed  by  him 
while  acting  as  administrator  of  the  estate 
of  plaintiff's  deceased  husband,  and  therefore 
ex<duded  from  the  operation  of  the  discharge 
by  BObdlvislon  4,  |  17,  of  the  Bankruptcy 
Act  The  motion  was  submitted  to  the  court 
below  upon  the  irieadlngs  and  files  in  the 
action,  the  opinion  and  decision  of  this  court 
and  the  record  and  files  in  the  bankruptey 


proceedings,  Induding  defendant'*  fbrmal  dis- 
charge therein.  It  was  denied  by  the  court 
and  defendant  appealed. 

The  facts  are  in  dispute  only  as  respects 
the  foundation  of  the  Judgment  Plaintiff 
contends  that  It  was  founded  in  the  actual 
fraud  of  defendant  while  acting  in  a  fiduciary 
capacity  as  administrator  of  the  estate  of  her 
deceased  husband;  while  defendant  insists 
that  no  actual  fraud  is  shown  by  the  record, 
and  that  the  Judgment  was  recovered  and 
affirmed  upon  the  theoriy  of  constructive 
fraud  only,  whldi  he  claims  removes  the  debt 
thereby  represented  from  the  clause  of  the 
bankruptcy  act  relied  upon  by  plaintiff. 
Subdivision  4  of  section  17  of  the  Bankruptcy 
Act  provides  that  debts  "created  by  his 
fraud,  embezzlement  misappropriation  or  de- 
falcation while  acting  as  an  officer  or  In 
any  fiduciary  capacity"  shall  not  be  affected 
by  the  release  or  discharge  granted  in  those 
proceedings.  It  may  be  conceded  for  the  pur- 
poses of  the  case  that  defendant's  construc- 
tion of  the  statute  Is  correct,  and  that  it  has 
no  application  to  debts  created  by  or  whldi 
result  from  constructive  or  implied  fraud. 
We  do  not  decide  the  question,  for  it  is  not 
necessary  to  a  determination  of  the  case. 
The  question  as  to  the  character  of  the  fraud 
upon  which  this  Judgment  was  founded  Is 
one  of  fact  to  be  determined  from  the  record 
upon  which  the  motion  was  presented,  and 
the  order  denying  the  motion  presumptively 
includes  a  finding  of  all  facts  necessary  to  its 
support.  W^,  therefore,  have  only  to  deter- 
mine whether  the  record  presents  evidence 
to  support  a  finding  of  actual  fraud  committed 
by  defendant  while  acting  as  administrator. 
We  answer  the  question  In  the  affirmative. 

Defendant  was  the  administrator  of  the  es- 
tate of  plaintiff's  deceased  husband.  Of  this 
there  Is  no  dispute.  The  tract  of  land  in- 
volved in  the  action,  at  least  the  interest 
therein  of  decedent  was  a  part  of  the  estate 
to  be  administered.  Plaintiff  claimed,  as  a 
basis  of  her  charge  of  fraud,  that  defendant 
had  been  the  private  secretary  or  clerk  of 
decedent  in  his  lifetime,  and  knew  of  dece- 
dent's interest  In  the  particular  property; 
that  the  land  contained  a  valuable  deposit  of 
iron  ore,  and  that  as  administrator  defendant 
purposely  refrained  from  listing  the  same 
with  the  other  property  reported  to  the  pro- 
bate court  or  to  pay  the  taxes  thereon,  with 
the  sole  view  and  Intention  of  himself  ac- 
quiring title  after  his  discharge  as  adminis- 
trator of  the  estate.  Plaintiff  further  claimed 
that  while  acting  as  such  administrator,  in 
furtberaace  of  the  purpose  of  bo  acquiring 
such  land,  defendant  organised  the  North- 
ern Security  Company,  a  corporation,  of 
which,  ha  was  the  dominant  and  controlling 
factor,  and  caused  the  company  to  acquire 
a  tax  title  against  decedent's  interest  in  the 
property.  This  all  took  place  while  defend- 
ant  was   acting  as  administrator.     Subse- 
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Quently,  and  after  his  discharge,  defendant 
In  fact  acquired  through  that  tax  title  the 
decedent's  Interest  In  the  property.  The 
tax  title  was  Invalid,  but  was  nevertheless 
made  the  basis  of  subsequent  proceedings  by 
means  of  which  be  so  acquired  the  land. 
All  the  facts  In  respect  to  defendant's  acts 
In  the  matter  are  fully  stated  In  the  former 
opinion,  a  repetition  of  which  will  serve  no 
useful  purpose.  The  trial  court  In  that  case 
found  that  the  contentions  of  plaintiff  in 
the  particulars  stated  were  in  all  respects 
true,  and  the  findings  of  the  court  were  sus- 
tained by  ns,  with  the  statement  that  the 
court  could  not  well  have  found  otherwise. 
In  view  of  the  situation,  of  the  facts  presents 
ed  by  the  former  record,  the  findings  of  the 
trial  court  based  thereon  and  so  approved 
by  this  court,  we  do  not  see  how  the  court 
In  this  matter  could  have  well  found  that 
there  was  no  actual  fraud  committed  by  de- 
fendant while  acting  as  administrator.  In 
that  view  of  the  facts  defendant's  discharge 
in  bankruptcy  did  not  release  him  from  the 
Judgment.  That  conclusion  is  supported  by 
the  authorities.  Brown  v.  Hannagan,  210 
Mass.  246,  96  N.  B.  714;  Morris  v.  Covey, 
104  Ark.  226, 148  S.  W.  267 ;  Field  v.  Howry, 
182  Mich.  687,  M  N.  W.  213;  Johnson  v. 
Parmenter,  74  Vt  58,  62  Atl.  78;  Haggerty 
T.  Badkln,  72  N.  3.  Eq.  473,  66  Atl.  420.  The 
fbct  that  in  affirming  the  judgment  this  court 
applied  certain  of  the  rules  pertinent  to  con- 
structive or  Implied  fraud  does  not  change 
the  situation.  The  findings  of  the  trial  court 
showing  actual  fraud  were  expressly  ap- 
proved. 
Order  aiBrmed. 


HALVOHSON  v.  TOWN  OF  MOBANVII^LB. 

(No.  20249  [72].) 
(Supreme  Court  of  Minnesota.   July  6,  1917.) 

(SyOahuB  by  ih»  Oowrt.) 

1.  HlOBWAYS     €=3115— NXOLIOENCE     IN     BE- 

PAiBiNG— Evidence:. 
The  evidence  in  an  action  against  a  town  for 
damages  to  plaintiffs  land,  caused  by  th«  al- 
leged negligence  of  defendant  in  the  repair  of 
one  of  its  highways,  is  held  to  support  the  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  368-370,  372,  373.] 

2.  Highways    ®=»115— Neoligenck    in    Re- 

PAntlNO— CONBTBUCTION   OF  AN8WB»— StAT- 
T7TE. 

The  answer  of  defendant  does  not  present 
the  question  whether  an  action  may  be  brought 
against  a  town  before  the  lapse  of  a  reasonable 
time  from  the  date  of  filing  the  claim  with  the 
town  derk  as  required  by  section  1199,  G.  S, 
1913. 

[Ed.  Note,— For  other  cases,  see  Highways, 
Cent  Dig.  H  368-370,  872,  373.] 

Appeal  from  District  Court,  Roseau  Coun- 
ty;  William  Watts,  Judge. 

Action  by  Harbe  Halvorson  against  Town 
of  Moranvllle,  Roseau  County,  Mian.  Judg- 
ment for  plaintiff,  and  from  an  order  denying 


a  new  trial,  defendant  appeals.    Order  af- 
firmed. 

'E.  M.  Helmbach.  of  Warroad,  and  M.  J. 
Hegland,  of  Roseau,  for  appellant  Alexander 
Fosmark,  of  Warroad,  and  O.  M.  Stebbins, 
of  Roseau,  for  respondent 

BROWN,  O.  J.  This  action  was  brought 
to  recover  damages  for  the  alleged  negligence 
of  defendant  in  the  repair  of  one  of  its  high- 
ways, the  result  of  which  was  to  unnecessa- 
rily cast  upon  plaintifTs  land  large  quantities 
of  surface  waters  which  otherwise  would 
not  have  reached  his  premises.  Plaintiff  had 
a  verdict,  and  defendant  appealed  from  an 
order  denying  a  new  trial. 

Two  questions  are  presented:  (1)  Whether 
the  evidence  supports  the  verdict;  and  (2) 
whether  the  court  erred  In  denying  defend- 
ant's motion  to  dismiss  the  action  for  the 
alleged 'failure  of  plaintiff  to  comply  with 
section  1199,  G.  S.  1913. 

[1]  1.  The  case  on  its  merits  comes  within 
the  rule  applied  In  Qunnerus  v.  Town;  91 
Minn.  473,  98  N.  W.  340,  974,  and  cases  there- 
in cited.  And  our  examination  of  the  rec- 
ord leads  to  the  conclusion  that  the  evidence 
sufficiently  supports  the  verdict  The  trial 
court  has  approved  the  result,  and  we  dis- 
cover no  reason  for  interference. 

[2]  2.  Section  1199,  O.  S.  1913,  provides 
that  no  action  upon  any  claim  for  which  a 
money  judgment  only  Is  demanded  shall  be 
maintained  against  any  town  until  a  state- 
ment of  such  tialm  shall  have  been  filed 
in  the  office  of  the  town  clerk.  In  this  case 
the  statement  was  made  and  filed  on  the  21st 
day  of  October,  1916,  and  the  action  was  com- 
menced the  day  following,  or  on  October  22d. 
The  contention  of  defendant  Is  that  the  ac- 
tion was  prematurely  brought ;  that  plaintiff 
'Should  have  permitted  sufficient  time  to 
elapse  between  the  filing  of  the  statement 
and  the  commencement  of  the  action  to  en- 
able the  town  board  to  consider  knd  act  upon 
the  claim,  and  to  allow  it  If  found  to  be  a 
town  liability,  and  to  disallow  It  If  not  sndi 
liability.  There  is  force  in  the  contention 
that  the  Legislature,  by  requiring  all  claims 
against  towns  to  be  filed  with  the  town  clerk 
as  a  condition  precedent  to  the  right  to 
maintain  an  action  thereon.  Intended  some- 
thing more  than  a  mere  formality,  and  that 
if  the  statute  Is  to  serve  any  useful  purpose 
It  should  be  construed  to  suspend  the  right 
of  action  for  a  reasonable  time  after  the 
claim  is  filed  to  permit  the  board  of  super- 
vlsora  to  inquire  Into  and  allow  or  disallow 
the  same.  But  If  that  be  the  proper  view  of 
the  statute,  a  question  we  do  not  determine, 
It  Is  clear  that  the  answer  of  defendant  in 
this  case  does  not  properly  raise  the  ques- 
tion. It  Is  not  alleged  that  defendant  was 
not  afforded  a  sufficient  opportunity  to  pass 
upon  the  claim.  On  the  contrary,  it  appears 
from  the  answer  that  the  town  board  had  full 
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notice  of  plalntlfFs  demand  by  a  former  ac- 
tion, which  was  dismissed,  and,  for  aught 
that  appears,  may  have  been  in  session  when 
the  claim  was  filed  with  the  town  clerk.  At 
any  rate,  by  not  specifically  raising  the  ques- 
tion by  the  answer,  and  Joining  issue  upon 
the  merits  of  the  claim,  defendant  waived  the 
point  and  cannot  now  complain. 
Order  affirmed. 


GARTNER    v.    MOHAN.    (No.   4122.) 

(Supreme  Court  of  South  Dakota.    July  6, 
1917.) 

New  Triai.  «=>6(S— Obounds— Dibcbetiok  oi' 

Court. 
Where  the  instructions  were  not  excepted 
to  by  either  party,  they  became  the  law  of  the 
case,  and,  the  verdict  being  in  clear  disregard 
thereof,  the  trial  court  was  bound  to  set  it  aside, 
and  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  JJ  132-184.] 

A]K)eal  from  Circuit  Court,  Charles  Mix 
County;   R.  B.  Tripp,  Judge. 

Action  by  Harry  Gartner  against  John  J. 
Mobun.  From  the  judgment  for  nominal 
damages  and  from  the  order  denying  plain- 
tUT  a  new  trial,  be  appeals.    Reversed. 

P.  A.  Hosford,  of  Platte,  and  G.  M.  Oater, 
of  Lake  Andes,  for  appellant.  Ambrose  B. 
Beck  and  John  E.  Tipton,  both  of  Geddes,  for 
respondent. 

WHITING,  J.  Action  for  damages  claimed 
to  have  been  suffered  by  plaintiff  as  a 
result  of  an  assault  by  defendant.  Verdict 
for  plaintiff  In  the  sum  of  $1.  From  the 
Judgment  thereon  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  appealed. 

The  onV  question  that  requires  our  con- 
sideration is  whether  this  judgment  can  stand 
In  the  light  of  the  instructions  of  the  courfe- 
The  evidence  showed  that  upon  tbo  day  of 
the  alleged  assault  there  were  two  affrays 
in  which  plaintlfl  was  a  party.  Respondent 
contends,  and  we  think  correctly,  that  the 
sole  Issue  of  fact  tried  to  the  jury  was : 

"Whether  this  appellant  received  the  injury 
*  *  *  at  the  time  of  his  first  encounter  with 
the  respondent,  or  whether  be  received  such  in- 
jury shortly  afterward  at  the  time  of  the  fight 
when  be  was  resisting  arrest" 

Appellant  claimed,  and  there  was  evidence 
tending  to  show,  that  he  received  the  Injury 
at  the  time  of  the  first  encounter.  Respond- 
ent claimed,  and  there  was  evidence  tending 
to  show,  that  SUA  injury  was  received  at  the 
later  encounter,  and  that  such  injury  was 
not  inflicted  by  respondent.  That  plaintiff 
was  injured  on  one  or  the  other  of  these  oc- 
casicms,  and  that  bis  injury  was  of  a  quite 
serious  nature,  were  undisputed.  The  court, 
among  other  things,  instructed  the  jury  as 
follows : 

"Now,  gentlemen,  in  view  of  these  contentions 
of  these  parties,  it  is  the  duty  of  the  court  to 
charge,  that,  if  you  find  from  the  evidence  that 
the  defendant  did  not  kick  the  plaintiff,  that  is. 


inflict  the  injury  of  which  complaint  is  made, 
your  verdict,  of  course,  should  be  in  favor  of 
Mr.  Mohan,  or,  in  other  words,  if  you  find  the 
facts  are  as  contended  by  him,  he  would  be  en- 
titled to  a  verdict  at  your  hands. 

"But,  on  the  other  hand,  if  yon  find  from 
the  evidence  that  Mr.  Mohan  was  the  one  who 
inflicted  this  injury  upon  plaintiff,  he  would  be 
entitled  to  recover,  or,  in  other  words,  if  you 
find  the  facts  are  as  contended  by  him,  he  would 
be  entitled  to  a  veidict" 

And  upon  the  question  of  amount  of  dam- 
ages the  court  instructed  as  follows: 

"So,  under  this  general  rule,  if  you  find  in 
favor  of  the  plaintiff,  he  would  be  entitled  to 
recover  for  the  reasonable  value  of  the  time,  if 
any,  lost  because  of  the  injury;  the  reasonable 
value  of  medical  services  disbursed  or  incurred 
by  reason  thereof,  and  also  for  the  physical  in- 
jury and  consequent  pain  and  suffering,  togeth- 
er with  impaired  piiysicai  and  mental  powers,  if 
any." 

These  instructions  were  In  no  manner  ex- 
cepted to  by  either  part^,  and,  whether  right 
or  wrong,  they  became  the  law  of  the  case 
under  the  rule  repeatedly  announced  by  this 
court  See  Schmidt  v.  Carpenter,  27  S.  D. 
412, 131  N.  W.  723,  Ann.  Gas.  1»13D,  296,  and 
the  numerous  cases  from  this  state  referred 
to  in  this  case  and  in  the  notes  thereto  in 
Ann.  Cas.  It  is  too  plain  to  admit  of  argu- 
ment that  the  verdict  of  the  jury  was  in 
entire  disregard  of  these  instructions.  Such 
verdict  being  for  plaintiff,  it  must  of  neces- 
sity, if  the  jury  had  followed  the  Instructions 
of  the  court,  have  been  for  some  substantial 
amount.  But  respondent  contends  that  there 
was  evidence  In  the  case  upon  which  the 
jury  were  Justified  in  finding  that  respond- 
ent was  not  the  party  who  caused  the  par- 
ticular injury  for  which  the  damages  are 
claimed,  but  that  there  was  evidence  that 
justified  the  jui?  in  finding  that  be  did 
commit  a  technical  assault  upon  appellant 
entitling  appellant  to  nominal  damages.  Oou- 
cedlng  that  there  was  evidence  that  would 
have  warranted  the  court  in  giving  the  jury 
an  instruction  under  which  it  might  have 
returned  the  verdict  which  was  returned, 
it  is  clear  that  respondent  did  not  try  this 
case  upon  any  such  theory,  and  re^iondent 
asked  for  no  Instruction  based  upon  any 
such  theory.  When  this  verdict  was  re- 
turned, it  l)etng  in  dear  disregard  of  the 
instructions  given  by  the  trial  court,  there 
was  vested  in  the  trial  court  no  discretion  to 
deny  the  motion  for  new  triai;  the  motion 
under  such  drcumstances  presented  a  pure 
question  of  law,  and  the  trial  court  was 
bound  to  set  the  verdict  aside  and  grant  a 
new  trial.  As  was  said  by  the  court  in  Dent 
V.  Bryce,  16  S.  C.  14: 

"It  follows,  then,  that  a  verdict  in  direct  con- 
flict with  the  law  of  the  court  is  a  verdict 
against  the  law,  and  will  in  all  cases  be  vacated 
in  the  first  instance,  either  sua  sponte  by  the 
judge,  or  ou  motion  of  the  aggrieved  party.  Any 
other  doctrine  would  lead  to  the  utmost  con- 
fusion. If  the  jury  could  question  the  charge  of 
the  judge,  the  result  would  be  that  in  every 
case  the  whole  case,  both  law  and  facts,  would 
go  to  the  jury,  under  the  hope  that,   whatever 
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might  be  tbe  charge  of  the  judge  at.  the  time,  he 
could  be  satisfied  afterwards  that  he  was  in 
error.  This  could  not  be  tolerated.  It  would 
degrade  the  judiciary  and  unhinge  tbe  whole 
system.  The  argument  of  the  respondent,  by 
which  he  attempts  to  draw  a  distinction  between 
a  verdict  contrary  to  the  charge  of  the  Judge 
and  one  contrary  to  law,  though  ingenious,  fails 
to  meet  the  case.  In  fact,  that  doctrine  would 
open  the  door  to  the  very  evil  which  a  separation 
of  the  powers  and  duties  of  the  court  and  jury 
was  intended  to  prevent.  So  far  as  the  jury  is 
concerned,  there  is  no  such  thing  as  the  charge 
of  the  judge  being  contrary  to  law,  because, 
whatever  may  be  his  charge,  it  is  the  law  to 
them." 

The  Judgment  and  order  appealed  from  ore 
reversed. 


CHICAGO,  M.  &  ST.  P.  BT.  CO.  t.  McCLEL- 
LAND  et  at    (Now  4147.)  • 

(Supreme  CJourt  of  South  Dakota.    July  5, 
1917.) 

1.  Ekinbnt  Domain  €=3l82— Condsmnation 
Proceedings— Service  of  Pbocess. 

Laws  1907,  c.  127,  ameiidlng  Code  Civ.  Proc. 
J  112,  and  providing  that  in  any  case  where  serv- 
ice may  be  made  on  a  defendant  by  publication, 
the  summons  and  complaint  may,  at  plaintifTs 
option,  be  in  the  first  instance  served  upon  de- 
fendant personally  without  the  state,  in  which 
event  it  shall  not  be  necessary  to  present  any 
affidavits  to  procure  an  order  for  service  by 
publication,  is  applicable  to  cases  provided  for 
DT  Code  Civ.  Proc.  g  868,  authorizing  service 
of  summons  on  a  nonresident  by  publication, 
and  authorizes  such  service  on  a  nonresident  in 
condemnation  proceedings. 

[£^.  Note. — For  other,  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  49S-496.] 

2.  EJminent  Domain  €=>182 — Condemnation 
PBOcEEDiNoa— Service  of  Petition. 

Where  personal  service  is  made  on  defend- 
ant outside  the  stat0  in  a  condemnation  suit,  it 
is  essential  to  the  court's  jurisdiction  that  the 
petition  be  served  with  the  summons. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ${  49^-496.] 

S.  Appeabakce  ^=»9(8)  —  Gsnkbai.  Affbab- 

ANC»— What  Constitxttbs. 
That  defendant's  motion  to  vacate  a  judg- 
ment stated  as  a  ground  that  plaintiff  amended 
its  petition  after  the  summons  was  served,  but 
failed  to  serve  such  amended  petition  on  defend- 
ant or  to  give  her  notice  thereof,  did  not  consti- 
tute the  entry  of  a  general  appearance  waiving 
the  right  to  object  to  the  court's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  §  52.] 

4.  Apfeabance  ^=39(2)— Chaujenok  to   Jtt- 

BisDicnoN— Effect. 
Where  a  party  appears  solely  to  challenge 
the  court's  jurisdiction,  and  states  grounds 
showing  want  of  jurisdiction,  the .  purpose  of 
such  appearance  will  not  be  defeated  merely 
because  other  and  insufficient  grounds  are  also 
to  be  set  forth. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  §  43.] 

Appeal  from  Circuit  Court,  Moody  Ck>unty ; 
Joseph  W.  J  (Mies,  Judge. 

Condemnation  proceedings  by  tbe  Ciblcago, 
Milwaukee  &  St  Paul  Hallway  Company, 
a  corixiratlon,  against  Grace  B.  McClelland 
and  another.  A  Judgment  for  plaintiff  was 
vacated,  and  It  appeals.     Affirmed. 


William  G.  Porter  and  Bd.  L.  Orantbam, 
both  of  Aberdera,  and  Ira  F.  Blewitt,  of 
Madison,  for  apileUant  Bice  &  Bl«e,  of 
Flandreao,  for  reqx>nd«it8. 

POLI/E3T,  3.  In  tbe  exercise  of  Its  power 
of  eminent  domain,  tbe  plaintiff  instituted 
this  case  for  the  purpose  of  condemning  a 
small  tract  of  land,  for  right  of  way  purposes, 
belonging  to  tbe  defendant  McClelland.  A 
petition  setting  out  tbe  nature  and  purpose 
of  tbe  action  was  filed  In  tbe  office  of  tbe 
clerk  of  courts  as  provided  for  by  8e«s 
tlon  864,  O.  C.  P.  The  said  defendant  Is  a 
nonresident,  and  could  not  be  personally 
served  with  summons  In  this  state,  but  per- 
sonal service  of  the  summons  was  made  on 
her  In  the  state  of  Iowa.  After  the  summons 
had  bepn  served,  the  plaintiff  filed  an  amend- 
ed petition,  but  neither  toe  original  nor  the 
amended  petition  was  ever  served  on  toe  de- 
fendant. Said  defendant  defaulted,  and,  at 
toe  expiration  of  tbe  time  for  the  defendant's 
appearance  as  fixed  in  said  summons,  a  spe- 
cial term  of  court  was  called,  a  jury  Im- 
paneled, toe  damage  caused  defendant  by  tbe 
appropriation  of  said  land  was  duly  as- 
JO»=ed.  and  Judgment  was  entered  in  favor  of 
said  defendant  for  the  amount  of  damages 
80  assessed.  Tbls  amount  was  tendered  to 
'1f>fendant,  but  refused;  and  thereafter  she 
entered  an  appearance  in  toe  case  and 
moved  tbe  court  lo  vacate  and  set  aside  toe 
said  judgment  on  tbe  ground  ftat  tbe  court 
never  acquired  Jurisdiction  of  tbe  case. 
Tbls  motion  was  granted,  and,  from  the  or- 
der vacating  toe  Judgment,  plaintiff  appeals. 

In  support  of  toe  order  appealed  from, 
it  Is  contended  by  said  defendant:  First,  that 
there  Is  no  provision  of  law  antoorlzing  toe 
personal  service  of  summons  on  a  defendant 
•wltoout  the  state  In  condemnation  proceed- 
ings; and,  second,  that  if  the  law  does  au- 
thorize such  service  to  be  made  without  the 
state,  In  order  to  give  tbe  court  Jurisdiction, 
the  complaint  must  be  served  along  wltb  toe 
summons. 

[1]  Section  868,  O.  C.  P.,  authorizes  the 
service  of  summons  by  publication  on  a  non- 
resident In  condemnation  eases.  Under  tbe 
provisions  of  tbls  section,  however,  it  Is  nec- 
essary to  file  an  affidavit  stating  the  facts 
that  necessitate  tols  mode  of  service  and 
procure  an  order  of  publication  from  tbe 
trial  court  This  procedure  is  still  necessary, 
unless  toe  language  used  in  <^apter  127, 
r>flws  1907.  Is  broad  enough  to  Include  cases 
provided  for  in  said  section  868,  C.  C.  P. 
Chapter  127,  I«ws  1907,  is  an  amendment  to 
section  112,  C.  C.  P.,  and  reads  as  follows: 

"Provided,  that  in  any  case  where  service  may 
be  made  on  a  defendant,  by  publication,  as  pro- 
vided in  this  section,  the  summons  and  com- 
plaint may,  at  the  option  of  the  plaintiff,  be  in 
the  first  instance,  served  upon  the  defendant  per- 
sonally without  the  state,  in  which  event  it  snail 
not   be   necessary  to   present   any   affidavits   to 
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the  conrt  or  procare  any  order  for  service  by 
pubjlcation." 

Defendant  contends  that,  as  this  provision 
Is  an  amendment  of  section  112,  C.  C.  P.,  it 
has  no  application  to  cases  provided  for  by 
section  868,  C.  C.  P.,  and  that  It  is  still  nec- 
essary, in  any  event,  to  publish  the  summons 
in  order  to  get  service  on  a  nonresident  de- 
fendant in  condemnation  proceedings.  With 
this  contention  we  cannot  agree.  In  the  first 
place,  the  language  used  in  chapter  127,  Laws 
1907,  is  broad  enough  in  Itself  to  include 
and,  In  express  terms,  It  does  include,  any 
case  where  service  may  be  made  op  a  defend- 
ant, by  publication.  And  in  the  second  place 
the  practice  in  condemnation  proceedings  is 
provided  for  by  section  112,  G.  C.  P.,  except 
in  the  particulars  especially  provided  for  by 
section  868,  C.  O.  P.,  and,  except  as  modified 
by  section  868,  is  controlled  by  section  112, 
C.  C.  P.,  as  amended  by  chapter  127,  Iaws 
1007. 

It  is  next  contended  by  defendant  that 
neither  of  said  statutes  was  compiled  with, 
because  the  petition  was  not  served  with  the 
summons,  and  for  that  reason  the  court  did 
not  acquire  jurisdiction  to  proceed  in  the 
case.  It  will  be  noted,  by  reference  to  the 
statutes,  that  in  all  cases  where  service  is 
to  be  made  on  defendant  without  the  state 
that  the  complaint  must  be  served  with  the 
summons.  If  the  summons  is  published,  then 
a  copy  of  the  complaint  must  be  sent  with 
the  summons  to  the  defendant  through  the 
mall.  If  personal  service  is  made  after  pro- 
curing an  order  directing'  publication  of  the 
summons  as  provided  for  by  section  112,  C.  0. 
P.,  before  it  was  amended,  the  complaint 
must  be  served  with  the  summons;  and 
where  the  plaintiff  elects  to  proceed  under  the 
amendment  by  making  personal  service  in 
the  "first  instance,"  the  complaint  must  b^ 
served  with  the  summons.  So  that,  In  all 
cases,  the  complaint  must  accompany  the 
summons,  whether  it  is  sent  to  the  defendant 
through  tbe  mail  or  served  upon  him  person- 
ally. 

It  is  contended  by  plaintiff  that  there  Is 
no  complaint  in  condemnation  proceedings, 
and  that,  therefore,  the  requirements  that 
the  complaint  be  served  with  the  summons 
does  not  apidy  to  this  dass  of  cases.  With 
tills  contention  we  cannot  agree.  This  is 
placing  altogether  too  limited  a  construction 
on  the  statute.    The  petition  in  a  condemna- 


tlMi  case  serves  the  same  purpose  as  a  com- 
plaint in  any  other  case,  and  is  Just  as  essen- 
tial. In  fact  the  difference  between  a  com- 
plaint and  a  petition,  as  the  words  ate  used 
in  the  Code  (sections  119  and  864),  Is  In  name 
only.  The  purpose  of  either  is  to  famish 
the  defendant  with  a  "plain  and  ocmclse 
statement  of  the  facts  constituting"  plain- 
tiff's cause  of  action  apd  the  relief  demand- 
ed. Nothing  can  or  need  be  stated  in  either 
that  cannot  and  need  not  be  stated  in  the 
other. 

[2]  We  l>elieve  that,  where  personal  serv- 
ice Is  made  on  a  defendant  outside  of  the 
state  in  a  condemnation  suit  that  it  is  essen- 
tial to  the  Jurisdiction  of  the  court  that  the 
petition  be  served  with  the  summons,  and 
that,  unless  it  is  so  served,  the  court  does  not 
acquire  jurisdiction,  and  a  judgment  ren- 
dered in  such  a  case  is  void. 

[3, 4]  But  it  is  contended  by  plaintiff  that 
said  defendant  entered  a  general  appearance 
in  the  case  when  she  made  her  motion,  and 
thereby  submitted  to  the  Jurisdiction  of  the 
court.  This  contention  is  iMsed  upon  the 
fact  that,  as  one  of  the  grounds  for  the  mo- 
tion to  vacate  the  judgment,  defendant  al- 
leges that  plaintiff  amended  its  petition  after 
the  summons  was  served,  but  failed  to  serve 
such  amended  petition  on  defendant  or  to 
give  her  notice  thereof.  This,  of  coarse,  does 
not  present  a  jurisdictional  question.  Nei- 
ther does  it  amount  to  a  waiver  of  the  ques- 
tion of  jurisdiction.  It  is  specifically  stated 
in  defendant's  notice  of  motion  that  her  ap- 
pearance is  special  and  for  the  purpose  o* 
making  the  motion,  and  for  no  other  purpose^ 
It  is  also  apparent  that  the  motion  was  made 
for  the  sole  purpose  of  challenging  the  Ja- 
rlsdictlon  of  the  court  This  latter  fact 
alone  would  render  the  appearance  special, 
even  though  the  defendant  had  not  so  stated 
in  her  notice.  Reedy  v.  Howard,  11  S.  D.  100. 
76  N.  W.  304 ;  Rogers  v.  Praobscot  M.  Co^  28 
S.  D.  72,  132  N.  W.  792,  Ann.  Gas.  1914A. 
1184.  Where  a  party  enters  an  appearance 
for  the  sole  purpose  of  diallenging  the  juris- 
diction of  the  court  and  sets  forth  <me  or 
more  sufficient  grounds,  showing  want  of  ju- 
risdiction, the  purpose  of  such  appearance 
will  not  be  defeated  merely  because  other 
and  insufficient  grounds  may  also  be  set 
forth.  DriscoU  v.  Tillman  (Wis.)  161  N.  W. 
795. 

The  order  appealed  from  is  affirmed. 
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AVERY  CO.  V.  PETERSON.    (No.  4165.)  • 

(Supreme  Court  of  South  Dakota.    June  26, 
1917.) 

Atpbai.  and  EasoB  ®=3l5S — New  TaiAi,  ^=» 
10— Right  of  Review  —  Acquxescence  in 
Decision. 
In  view  of  Code  Civ.  Proc.  i  322,  requiring 
the  cln-k  of  court,  as  a  part  of  hhi  offidai  duty, 
to  docket  a  judgment  in  the  county  of  its  ren- 
dition immediately  upon  its  being  filed,  the  mere 
entering  and  docketing  ot  a  judgment,  where  no 
benefits  have  been  claimed   or  accepted   under 
and   by  virtue  thereof,   will  not  estop  or  pre- 
vent a.  party   so   entering   and   docketing   such 
judgment  from  thereafter  making  application  for 
and  having  granted  to  it  a  new  trial,  or  appeal- 
ing therefrom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  &I0;  New  Trial,  Cent.  Dig. 
ii  18,  115,  131.] 

Appeal  from  Circuit  Court,  Minnehaha 
County;   Joseph  W.  Jonee,  Judge. 

Action  by  the  Avery  Company  against  J. 
N.  Peterson.  Judgment  for  plaintUf,  and 
from  an  order  granting  plaintiff  a  new  trial, 
defendant  appeals.    Affirmed. 

Klrby,  Klrhy  &  Klrby,  of  Sioux  Palls,  for 
appellant.  Morris  &  Flizpatrlck,  of  Sioux 
falls,  for  resi)ondent. 

McCOY,  J.  The  complaint  stated  a  cause 
of  action  on  a  promissory  note  and  chatty 
mortgage,  asking  judgment  for  |1,486,  the 
amount  of  such  note,  and  that  the  same  be 
adjudged  a  lien  upon  certain  machinery.  De- 
fendant answered,  pleading  a  failure  of  con- 
sideration of  said  note,  and  a  counterclaim 
for  $1,183,  to  which  counterclaim  idaintiff 
made  proper  reply.  On  the  trial  the  jury 
returned  a  verdict  in  favor  of  plaintiff  for 
$233.50,  and  also  found  the  plaintiff  was  en- 
titled to  the  immediate  possession  of  certain 
machinery.  Plaintiff  caused  judgment  to  be 
entered  and  docketed  In  said  action  on  May 
81,  1916.  Thereafter  in  due  time  plaintlfl 
served  notice  of  intention  to  move  for  a  new 
trial,  upon  the  record  thereafter  to  be  set- 
tled, and  <m  the  ground  of  newly  discovN- 
ed  evidence.  Thereafter,  on  the  23d  day  of 
August,  1916,  defendant  deposited  with  the 
derk  of  said  court  $238,  and  requested  plain- 
tiff to  accept  said  money  and  to  satisfy  the 
judgment  entered  in  said  action ;  that  such 
money  was  not  accepted  and  such  judgment 
not  satisfied,  and  said  money  has  ever  since 
remained  in  the  custody  of  said  clerk,  nei- 
ther plaintiff  nor  its  attorneys  having  exer- 
cised any  authority  whatever  over  the  same. 
Thereafter,  on  the  9th  day  of  November, 
1916,  the  trial  court  made  an  order  granting 
to  plaintiff  a  new  trial,  and  set  aside  the 
verdict  and  judgment  rendered  in  said  ac- 
tion. To  the  ruling  of  the  court  in  granting 
said  new  trial  the  defendant,  the  appellant, 
duly  exceiited,  and  now  urges  such  ruling 
as  error.  Appellant  on  this  state  of  facta 
insists  that  the  court  erred  in  granting  said 
new  trial,  and  contends  that  the  respondent. 


by  procuring  judgment  and  docketing  the 
same  in  the  office  of  said  clerk,  precluded  it- 
self from  demanding  a  new  trial  or  taking 
any  other  or  further  action  with  a  view  to 
a  new  trial;  that  plaintiff  accepted  the  ben- 
efits of  such  judgment  and  was  therefore  es- 
topped to  procure  a  new  trial.  The  appel- 
lant docs  not  question  but  what  the  trial 
court  was  justifled  in  granting  plaintiff  a 
new  trial  on  account  of  errors  of  law  which 
are  set  forth  In  the  settled  record,  provided 
the  plaintiff  Is  not  estopped  1^  his  own  acts 
from  seeking  a  new  trial.  There  Is  no  ques- 
tion but  what  a  party  to  an  action  may  ap- 
peal from  a  judgment  in  his  favor  when  he 
is  dissatisfied  with  such  judgment  It  is 
also  well  settled  that  a  party  who  accepts 
benefits  under  a  judgment  will  not  be  per- 
mitted thereafter  to  question  or  appeal  from 
such  judgment.  The  mere  entering  and 
docketing  of  a  judgment,  however,  where  no 
benefits  have  been  claimed  or  accepted  un- 
der and  by  virtue  thereof,  will  not  estop  or 
prevent  a  party  so  entering  and  docketing 
such  judgment  from  thereafter  appealing 
therefrom.  Frank  L.  Fisher  Co.  v.  Woods, 
187  N.  Y.  90,  79  N.  B.  836,  12  L.  R.  A  (N.  S.) 
707;  Loveday  v.  Parker,  50  Wash.  260,  97 
Paa  62;  Eby  v.  Larkin,  53  Wash.  454,  102 
Pac.  236;  Butte  Mining  Co.  v.  Mont.  Ore 
Co.,  121  Fed.  524,  58  C.  C.  A.  634 ;  Board  of 
Education  v.  Frank,  64  111.  App.  367;  War- 
ner v.  Lockerby,  28  Minn.  28,  8  N.  W.  879; 
Smith  V.  Dittman,  16  Daly,  427,  11  N.  Y. 
Supp.  769;  Jones  v.  Davis,  22  Wis.  421; 
Tama  County  v.  Melendy,  55  Iowa,  395,  7 
N.  W.  669;  Hall  v.  McCormick,  31  Minn. 
280,  17  N.  W.  620;  Carlson  v.  Benton,  66 
Neb.  486,  92  N.  W.  600,  1  Ann.  Ca.s.  159;  2 
Cyc.  657;  Stan.  Ency.  of  Proc.,  vol.  2,  p. 
165  ;  3  Corpus  Juris,  670.  The  test  of  wheth- 
er or  not  the  appellant  has  accepted  or  re- 
ceived benefits  under  a  judgment  is  this: 

"Suppose  the  judgment  should  be  reversed, 
will  the  appellnnt  thus  hold  some  8ulK<tantial  ad- 
vantage to  which  he  would  not  have  been  en- 
titled had  not  the  judgment  been  rpn'lennl?" 
TntUe  V.  Tuttle,  19  N.  D.  748,  124  N.  W.  429. 

Applying  this  test  to  the  case  at  bar,  the 
respondent  accepted  no  benefits  whatever 
under  the  said  judgment,  and  was  therefore 
not  estopped  to  make  application  for  and 
have  granted  to  it  a  new  triaL 

Contention  is  made  that  the  docketing  of 
the  judgment  in  question  should  prevent  ap- 
pellant from  taking  the  appeal  therefrom. 
Under  our  statute  a  judgment,  in  all  cases, 
is  docketed  in  the  county  of  its  rendition  by 
the  clerk,  as  a  imrt  of  his  ^ffldal  duty,  im- 
mediately upon  its  being  filed.  Section  822, 
C.  Civ.  Pr.  It  would  therefore  follow  that 
the  mere  fact  of  docketing  in  the  county  of 
rendition  by  the  clerk  as  a  part  of  his  duty 
under  the  statute  should  in  no  respect  est<9 
the  party  in  whose  favor  the  judgment  was 
rendered  from  appealing  therefrom,  in  cas- 
es where  he  had  received  no  benefits  under 
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snch  judgment  or  tram  the  filing  and  docket- 
ing thereof. 

Finding  no  error  In  the  record,  the  order 
appealed  from  Is  affirmed. 


BIDE  V.  GII;BERT.     (No.  4164.) 

(Supreme  Court  of   South   Dakota.     June  26, 
1917.) 

1.  Costs  «=»20  —  Amount  in  Contkovebst  — 
Cases  Originally  in  Inferior  Court. 

As  Laws  1907,  e.  191,  i  25,  provides  the 
plaintiff  may  tax  costs  in  the  municipal  court 
in  actions  that  are  cognizable  by  a  justice  of 
the  peace,  Code  Civ.  Proa  §  417,  providing  the 
plaintiff  may  tax  costs  "of  course  in  "actions 
of  which  a  justice  of  the  peace  has  no  juris- 
dictJOTi,"  and  allows  costs  to  the  defendant  "of 
course"  where  costs  are  not  allowed  to  the  plain- 
tiff, does  not  apply  to  actions  in  the  municipal 
court. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  iS  47-92.] 

2.  Courts  (3=>169(l)-^DECiaioNS  RbvuwablI! 
—  Amount  in  Controversy  —  Cask  Origi- 
nally tfi  Inferior  Court. 

Under  Laws  1907,  c.  191,  S  26,  as  amended 
by  Laws  1918,  c.  278,  i  7,  providing  that  ap- 
peals from  the  municipal  courts  shaU  be  taken 
to  the  Supreme  Court  in  the  same  manner 
as  appeals  from  the  circuit  court,  provided  that 
in  actions  which  would  otherwise  oe  cognizable 
before  a  justice  of  the  peace  an  appeal  from  the 
judgment  of  said  court  may  only  be  taken  to 
the  circuit  court  as  provided  by  the  Justice 
Code,  in  an  action  to  recover  $300  for  personal 
Injuries  an  appeal  by  defendant  to  the  circuit 
court  was  properly  dismissed :  since,  where  the 
jurisdiction  of  a  justice  of  the  peace  depends 
upon  the  amount  of  money  involved  in  the  case, 
it  is  the  amount  claimed  by  the  plaintiff,  and 
not  the  amount  recovered,  that  determines  the 
question. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  §§  413,  414.] 

Appeal  from  Circuit  Coort,  Minnehaha 
County ;  Joseph  W.  Jones,  Judge. 

Action  by  B.  P.  Elde  against  W.  N.  Gilbert 
From  a  Judgment  of  the  circuit  court  dismiss- 
ing an  appeal  from  a  judgment  of  the  munici- 
pal court  for  plalntllT,  defendant  appeals.  Af- 
firmed. 

Klrby,  Klrby  &  Klrby,  of  Sioux  Falls,  for 
appellant.  Waggoner  &  Stordahl,  of  Sious 
Falls,  for  resirandent 

POLLEY,  J.  This  action  was  brou^t  In 
the  municipal  court  of  Sioux  Falls,  to  recover 
7300  for  personal  injuries  resulting  from  an 
automobile  accident  The  trial  resulted  in  a 
verdict  and  Judgment  In  plaintiff's  favor  for 
960  and  costs.  From  this  judgment  defend- 
ant appealed  to  the  dronlt  court  and  demand- 
ed a  new  trial.  In  said  court  Thereupon 
plaintiff  moved  to  dismiss  said  appeal  upon 
the  ground  that  the  circuit  court  was  without 
Jurisdiction  to  entertain  such  appeal.  This 
motion  was  sustained  by  the  circuit  court  and 
Judgment  entered  dismissing  said  appeal. 
From  such  Judgment,  defendant  appeals  to 
this  court 

As  stated  in  appellant's  brief,  the  sole  ques- 


tion in  the  case  is  whether  the  Jurisdiction  on 
appeal  is  determined  by  the  amount  claimed 
by  the  plaintiff  or  the  amount  of  the  Judg- 
ment recovered  in  the  municipal  court 

[1,2]  Appeals  from  Judgments  in  the  mu- 
nicipal courts  are  provided  for  In  section  26, 
c.  191,  Laws  of  1907,  as  amended  by  section 
7,  c.  278,  Laws  of  1913.  This  secUoa  reade.  In 
part,  as  follows: 

"All  appeals  from  judgments  or  orders  of  said 
court  shall  be  taken  to  the  Supreme  Court  in  the 
same  manner  and  under  the  same  restrictions, 
within  the  same  time,  and  with  the  same  effect, 
as  appeals  are  taken  from  the  circuit  court  to 
the  Supreme  Court,  provided,  however,  that  in 
actions  which  would  otherwise  be  cognisable  be- 
fore a  justice  of  the  j>eace  except  actions  of 
forcible  entry  and  detamer  or  detainer  only,  an 
appeal  from  the  judgment  of  said  court  may  only 
be  taken  to  the  circuit  court,  in  the  maimer  pro- 
vided by  the  Justice  Code;    »    •    * " 

If  the  Jurisdiction  Is  to  be  determined  by 
the  amoimt  claimed  by  the  plaintiff,  ttaen  this 
case  was  not  cognizable  by  a  Justice  of  the 
peace,  and  an  appeal  can  be  taken  only  to  the 
Supreme  Court  But  it  is  contended  by  appel- 
lant that  the  Jurisdiction  is  to  be  determined 
by  the  amount  of  the  verdict  .ind,  as  the  ver- 
dict was  for  only  $60,  that  the  case  was  cog- 
nizable by  a  justice  of  the  peace,  and  that  it 
was  appealable  to  the  circuit  court  This  con- 
tention is  based  wholly  upon  what  was  said 
by  this  court  in  Laney  v.  lugalls,  5  &  D.  183, 
58  N.  W.  672.  But  that  case  involved  the 
right  to  tax  costs  only.  No  question  of  Ju- 
risdiction was  involved  or  intended  to  be 
passed  upon.  The  plaintiff  in  that  case  sued 
on  a  promisBory  note  for  the  recovery  of  $150. 
The  verdict  was  for  $30.12  only,  and  the 
court  allowed  the  defendant  to  tax  costs 
against  the  plaintiff.  This  was  done  by  vir- 
tue of  section  417,  Code  Civ.  Proc.,  which  pro- 
vides that  the  plaintiff  may  tax  costs  "of 
course"  in  "actions  of  which  a  court  of  Jus- 
tice of  the  peace  has  no  jui-lsdlctlon,"  and  al- 
lows costs  to  the  defendant  "of  course"  where 
costs  are  not  allowed  to  the  plaintiff;  bat 
this  rule  does  not  apply  to  actions  in  the  mu* 
nlcipal  court.  Under  the  provisions  of  sec- 
tion 25,  c.  191,  Laws  of  1907,  the  plaintiff  may 
tax  costs  in  the  municipal  court  In  actions 
that  are  cognizable  by  a  Justice  of  the  peace. 
It  has  been  settled  in  this  court  that,  where 
the  Jurisdiction  of  a  justice  of  the  peace  de- 
pends upon  the  amount  of  money  involved  In 
the  case.  It  Is  the  amount  claimed,  by  the 
plaintiff,  and  not  the  amount  recovered,  that 
determines  the  question.  Plonkett  v.  Evans, 
2  S.  D.  434,  50  N.  W.  961 ;  Bank  v.  Sanilersmi. 
24  S.  D.  443,  123  N.  W.  878. 

To  show  the  inconsistency  of  aH>eUant'8  po- 
sition, let  us  suppose  that  respondent  had 
waived  the  question  of  Jurisdiction  in  the  cir- 
cuit court  and  permitted  the  case  to  proceed 
to  trial,  and  the  Jury  had  returned  a  verdict 
for  more  than  $100,  ae  they  might  have  done 
under  the  pleadings;  would  appellant  then 
have  claimed  the  case  was  cognizable  by  a 
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Justice  of  €be  peace?   nie  prbposltloii:  routes 
Itself. 

The  appeal  waa  properly  dismissed,  and  the 
Judgment  appealed  from  Is  affirmed. 


STATE  ▼.  GUFFET.     (No.  4045.) 

(Supreme  Court  of  South  Dakota.    June  26, 
1917.) 

1.  Cbikinax  Law  ®=>40'7(1),  736(2)— EtiDsrok 
—Admissibility. 

In  a  prosecution  for  horse  theft,  statements 
touching  the  guilt  of  accused,  made  by  officers 
when  examining  the  horses  in  question  in  a  cor- 
ral in  the  presence  of  the  accused  without  rer 
mark  by  him,  were  admissible;  it  being  for  the 
jnry  under  proper  instructions  to  determine 
where  accused  heard  the  statements  and  the 
probatiTe  force  and  effect  to  be  giren  the  evi- 
dence. 

[Ed.    Note.— For   other    cases,    see  ■  Criminal 
Uw,  Cent.  Dig.  §!  898,  1219-1221,  1702,  1716.] 

2.  Cbiuinal  Law  e=>781(7)  —  Evidencb  — 
Weight. 

It  would  have  been  proper  to  instruct  the 
jury  to  disregard  such  statements  unless  accus- 
ed heard  and  knew  what  was  being  said  and 
done  by  the  officers. 

[Ed.    Note.— Fo'r    other    cases,    see    Criminal 
Law,  Cent  Dig.  J  1869.] 

3.  Criminal  Law  <S=>824(5)  —  Appeal  ajjd 
Erbor — Instructions. 

Error  cannot  be  predicated  upon  the  failure 
of  the  trial  court  to  give  such  an  adnu>nitory  in- 
struction, when  no  request  therefor  was  made 
by  the  accused. 

[Ed.    Note. — For   other   cases,   see   Criminal 
Law.  Cent.  Dig.  f  1999.] 

4.  CBrMi:NAL  L.AW  «=9561(1)  —  Rkabonablb 
DornT— Nbcessitt  or  All  Jubobs  to  En- 
TEKTAiN  Reasonable  Doubt. 

The  reasonable  doubt  which  requires  the 
jnry  to  acquit  is  one  which  finds  lodgment  in 
the  minds  of  all  the  jurors,  and  the  fact  that 
any  member  of  the  jury  entertains  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant  does  not 
make  it  the  duty  of  the  jury  to  give  the  defend- 
ant the  benefit  of  8u6h  doubt  and  return  a  ver- 
dict of  not  guilty.  t 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law.  Cent.  Dig.  f  1267.] 

5.  CBiiaNAL  Law  «=>753(2)— Motior  to 
Stbtke  Veediot— Dkfinitenkss. 

In  a  criminal  case,  error  cannot  be  predicat- 
ed upon  the  refusal  of  the  court  to  advise  the 
jury  to  return  a  verdict  of  not  guilty,  on  the 
ground  that  the  evidence-  is  insufficient  in  vari- 
ous particulars  specified. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Uw,  Cent.  Dig.  H  1727,  1729.] 

6.  IiABczNT  ®=955— Evidence- SumciENCT. 

In  a  prosecution  for  horse  theft,  evidence 
held  to  sustain  a  verdict  of  guilty. 

[Ed.    Note.— For    other    cases,    see    Larceny, 
Cent.  Dig.  §S  152,  164,  165,  167-169.] 

7.  Labcbky  «=s>64(6)— Evidkwc»— Infebbncbb 
— PossBBSion  OF  Stolen  Pbopebtt. 

Possession  of  recently  stolen  property  is,  in 
itself,  a  circumstance  from  which  guilt  may  be 
inferred,  though  such  inference  may  be  rebutted 
and  completely  destroyed  by  evidence  of  facts 
and  circumstances  which  might  reasonably  ex- 
plain soch  possession  and  show  that  it  was  in- 
nocently acquired,  and  it  is  only  when  the  ac- 
cused attempts  an  explanation  that  the  character 
and  effect  of  the  matters  offered  as  explanatory 
raise  a  question  as  to  their  reasonableness  and 


saffldency  to  rebut  tlie  inference  which  the  Jury 
may  otherwise  draw  from  the  fact  of  recent  i>os- 
session. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  $  175.] 

8.  liABCENir    «=»77(1)— EviDEaCCE— iNFBBKRCia 

— Possession  of  Stolen  Pbopbbty. 
In  a  prosecution  for  horse  theft,  the  court 
properly  instructed  the  jury  that  the  lapse  of 
time  between  the  taking  of  the  property  and  the 
time  of  defendant's  possession  should  be  consid- 
ered in  determining  the  weight  to  be  given  to  the 
fact  of  possession  of  the  horses  by  defendant 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  {  199.] 

9.  Criminal  Law  <6=9ll71(l)— Tbial— Abou- 
ment  of  Counsel  tob  Prosecution. 

In  a  prosecution  for  horse  theft,  statraaents 
of  counsel  for  prosecution  that  the  court  could, 
if  it  deemed  it  just,  set  aside  a  verdict  of 
guflty  or  suspend  sentence  thereunder,  alleged 
to  have  been  made  in  answer  to  arguments  ad- 
dressed to  jury  by  defendant's  counsel,  held  not 
prejudicial  to  defendant  in  view  of  whole  record, 
although  such  line  of  argument  should  not  be 
addressed  to  the  jury,  since  it  may  tend  to  lead 
them  to  disregard  their  duties  and  responsibili- 
ties as  jurors  by  passing  them  up  to  the  trial  or 
appellate  court 

[Ed.  Note.— For  other  cases,  see  OimimU 
Law,  Cent  Dig.  §  3127.] 

10.  Cbiuinal  Law  <3=>730(1)  —  Statements 
OF  Prosecuting  ATTOBNEr— Eefusai,  of  In- 

STBUCTIONS   TO    DISREGARD. 

In  a  prosecution  for  horse  theft,  prejudice 
to  defendant  might  be  inferred  from  the  refusal 
in  presence  of  jury  of  hia  request  to  instruct 
the  jury  to  disregard  statements  of  counsel  for 
prosecution  that  the  court  could,  if  it  deemed 
it  just,  set  aside  a  verdict  of  guilty  or  suiqwnd 
sentence  thereunder. 

[Ed.  Note.— For  other  coae^  see  Criminal 
Law,  Cent  Dig.  {  1693.] 

11.  Cbiminal     Law     «s>759(4)— TbiaIt-In- 

STBUCTION8. 

In  view  of  Code  Cr.  Proc.  §  350,  providing 
that  the  trial  court  "may  state  the  testimony, 
but  must  not  charge  the  jurjr  in  respect  to  mat- 
ters of  fact,"  in  a  prosecution  for  horse  theft 
the  language  used  by  the  trial  court  in  the  in- 
struction, that  possession  of  recently  stolen 
property  is  a  circumstance  of  ^It,  was  improp- 
er as  an  opinion  upon  the  weight  or  sufficiency 
of  the  evidence. 

[Ed.  Note.^B'or  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1792.] 

12.  Cbiminal   Law    <3=9823(2)— Appeai.   aitd 
Ebror— Pbejudicial  Ebbor. 

In  a  prosecution  for  horse  theft,  in  view  of 
all  given  instructions,  the  language  used  by  the 
trial  court  in  the  instruction  that  "possession  of 
recently  stolen  property  is  a  circumstance  of 
guilt"  was  not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  1992-199678158.] 

Appeal  from  Circuit  Conrt,  Meade  County; 
James  McNenney,  Judge. 

William  Jennings  Bryan  Gulfey  was  con- 
victed of  larceny  of  horses,  and  he  appeals. 
Affirmed. 

Harry  P.  Atwater  aod  H.  M.  Lewis,  both 
of  Sturgls,  for  appellant.  Clarence  C.  Cald- 
well, Atty.  Gen.,  Byron  S.  Payne,  Asst  Atty. 
Gen.,  and  A.  P.  Scbnell,  State's  Atty.,  of 
Sturgls,  for  the  State. 


dt=>For  othar  oaM*  see  same  toj^le  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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SMITH,  J.  Appellant,  Guffey,  was  arrested 
and  jointly  Indicted  wltb  one  James,  charged 
with  the  larceny  of  certain  horses,  the  prop- 
erty of  one  Price.  Appellant  demanded  and 
was  accorded  a  separate  trial.  Both  Guffey 
and  James  were  .arrested  in  Miles  City, 
Mont.,  with  horses  In  their  possession  claim- 
ed by  Price.  The  horses  alleged  to  have 
been  stolen  ran  with  a  band  of  60  or  65 
horses  near  Willow  Flat  in  Meade  county, 
and  were  last  seen  by  Price  at  his  ranch 
about  the  middle  of  June,  1915,  and  were 
seen  on  the  range  between  the  20th  and  30th 
of  June.  On  July  23d,  Cicely,  a  deputy  sher- 
iff residing  at  Kklaka,  Mont.,  met  James  and 
Guffey  on  the  L/lttle  Powder  river,  driving 
15  head  of  horses,  and  had  a  conversation 
with  them;  asked  where  they  were  going  and 
where  they  came  from;  they  did  not  say; 
asked  them  if  they  did  not  know  it  was 
against  the  law  to  move  horses  out  of  the 
state  without  being  inspected;  told  them 
what  the  penalty  was.  James  said  they  got 
most  of  the  horses  In  Cottonwood  below  Al- 
sada;  had  traded  part  of  them  on  the  road. 
The  witness  Anally  made  an  official  inspec- 
tion of  the  horses.  James  and  Guffey  de- 
scribed the  brands,  and  he  pnt  them  on  the 
Inspection  blank.  The  names  given  were  R. 
C.  James  and  W.  6.  Bryan.  They  did  not 
give  their  address  for  entry  on  the  inspec- 
tion slip.  Bryan  paid  the  Inspection  fee 
after  James  had  tendered  a  bill  which  the 
witness  could  not  change.  Witness  testified 
to  having  seen  James  and  Guffey,  at  differ- 
ent times  in  June,  riding  over  the  country 
in  the  vicrtnity  in  whicA  Price's  horses  ranged 
and  about  the  time  these  horses  disappeared. 
The  latter  part  of  July,  Guffey  and  James 
were  found  in  Miles  City,  Mont.,  In  posses- 
sion of  the  horses  claimed  by  Price.  The 
horses  were  In  a  corral  at  the  Nell  Hardin 
Ldvery  Bam.  The  corral  was  about  24x30 
feet  One  Richardson,  state  Stock  Inspector, 
and  one  Tresoott,  undersheriff  of  Custer 
county,  were  examining  the  horses.  Guffey 
was  on  the  corral  fence,  and  while  they  were 
examining  the  horses  came  Into  the  corral. 
Richardson  and  Trescott  were  examining  the 
brands  and  the  condition  they  were  In  and 
were  talking  about  burnt  over  brands  and 
the  men  who  had  the  horses.  Portions  of 
this  conversation  were  received  In  evidence 
over  appellant's  objections,  and  error  is  as- 
signed. The  testimony  of  the  officers  was  to 
the  effect  that  accused  was  In  the  corral 
when  the  conversation  occurred;  that  he 
knew  and  could  see  that  they  were  inspect- 
ing the  horses  which  he  and  James  had  put 
into  the  corral;  that  they  were  all  moving 
about  the  corral,  and  sometimes  the  accused 
was  right  against  the  officers,  at  other  times, 
across  the  corral.  Richardson  testified  that 
the  conversation  was  loud  enough  to  be  heard 
by  any  person  who  was  near  or  close  to  the 
corral.  The  accused  said  nothing — took  no 
part  in  the  conversation.  Richardson  said 
to  Trescott,   "I  don't  think   we  have  got 


enough  on  them."  Richardson  replied:  "From 
the  looks  of  what  we  have  here,  we  have  got 
plenty  to  hold  them  on  suspicion."  After 
this  conversation,  the  officers  turned  and 
walked  to  the  corral  fence.  Guffey  was  Just 
ahead.  He  walked  over  to  where  James  was 
sitting  In  a  wagon.  The  officers  followed 
over  to  the  wagon  and  asked  them  about  the 
horses;  told  them  the  brands  were  burnt 
over,  and  they  would  have  to  arrest  them; 
took  them  to  a  rooming  house,  where  James 
said  he  had  left  a  check  given  him  t^  Jones 
for  horses  sold  to  him ;  went  to  the  Jail  and 
booked  them.  Guffey  said  bis  name  was  W. 
B.  Bryan;  James  gave  his  real  name.  Nu- 
merous witnesses  testified  that  the  original 
brand  on  the  horses  was  Price's,  but  that  it 
had  been  changed  by  a  process  of  wet  brand- 
ing over. 

[1-3]  It  seems  quite  clear  that  when  Guf- 
fey saw  the  officers  examining  the  horses, 
and  himself  entered  the  corral  and  observed 
what  they  were  doing,  he  must  have  known 
that  both  himself  and  James  were  under  sns- 
pl(don.'  The  officers  were  examining  and  dis- 
cussing the  brands  and  the  men  who  bad 
placed  the  horses  In  the  corral.  The  Infer- 
ence seems  plain  that  the  accused  entered 
the  corral  to  see  and  hear  what  was  being 
said  and  done  by  these  officers.  It  was  for 
the  jury,  under  proper  instructions,  to  deter- 
mine whether  he  heard  what  was  said,  and 
the  probative  force  and  effect  to  be  given  to 
this  evidence,  and  it  would  have  been  entire- 
ly proper  for  the  trial  court  to  have  instruct- 
ed the  Jury  that,  unless  the  accused  knew 
and  heard  what  was  said  and  was  being  done 
by  these  officers,  this  evidence  should  be  (en- 
tirely disregarded  by  the  jury.  If  such  an 
instruction  had  Heen  asked  and  refused  by 
the  trial  court,  the  accused  might  have  as- 
signed error.  But  no  such  instruction  was 
requested,  and  error  cannot  be  predicated 
upon  the  failure  of  the  trial  court  to  give 
such  an  admonitory  instruction  when  no  le- 
yuesc  therefor  was  made  by  the  accused. 

The  distinction  between  the  admLsslbllity 
of  such  evidence  and  its  probative  force  and 
^ect  Is  pointed  out  in  Kelley  v.  People,  55 
N.  X.  665,  14  Am.  Rep.  342,  a  case  dted  in 
appellant's  brief,  in  which  case  the  court 
aald: 

"When  an  individual  is  charged  with  an  of- 
fense, or  declarations  are  made,  in  bis  pree^ice 
and  nearlDg,  touching  or  affecting  his  guilt  or 
innocence  of  an  alleged  crime,  and  he  remains 
silent  when  it  would  be  proper  for  bim  to  sp«ak, 
it  is  the  province  of  a  jury  to  interpret  sucb 
silence,  and  deteiTDine  whether  hia  ailence  was, 
under  the  circumstances,  excused  or  explained. 
At  most,  silence  under  such  circumstances  is  but 
an  implied  acquiescence  in  the  truth  of  the  state- 
ments made  by  others,  and  thus  presumptive 
evidence  of  guilt,  and  in  some  cases  it  may  be 
slight,  except  as  confirmed  and  corroborated  by 
other  circumstances.  But  it  is  some  evidence, 
and  therefore,  except  in  those  cases  where  the 
statements  are  made  upon  an  occasion  and  under 
drcumstances  in  which  the  individual  sought  to 
be  affected  could  not  with  propriety  speak,  as 
in  the  progress  of  a  judicial  investigation,  or  in 
a  discassion  between  third  peisons  not  addressed 
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to  nor  intended  to  affect  the  accused  or  induce 
any  action  in  respect  to  him,  so  that  for  him  to 
speak  wonld  be  a  manifest  intrusion  into  a  dis- 
course to  which  he  was  not  a  party,  tbeevi-. 
dence  is  competent  and  should  be  admitted." 

In  People  v.  Byrne,  160  Oal.  217,  at  page 
234, 116  Paa  521,  at  page  529,  the  court  said: 

"Whether  the  circumstances  are  such  as  to 
make  the  failure  to  repl^  proper  evidence  tend- 
ing to  show  an  admission,  is,  in  the  first  in- 
stance, a  question  for  the  trial  court.  We  are 
«rf  Uie  opinion  that  the  evidence  here  was  suffi- 
cient to  support  a  conclusion  on  the  part  of  the 
trial  court  that  it,  prima  facie,  showed  that 
Poole's  statement  was  made  in  the  presence 
•  •  •  of  defendant,  that  defendant  under- 
stood its  meaning  and  bearing,  that  it  was  one 
that  might,  under  all  the  circumstances  shown, 
be  held  to  naturally  call  for  some  action  or 
reply  on  his  part,  and  that  the  occasion  and 
circumstances  were  such  as  to  afford  him  an  op- 
portunity for  reply:  This  being  so,  the  evidence 
was  admissible  as  tending  to  show  an  admis- 
sion by  defendant." 

In  Daris  v.  State,  131  Ala.  10,  31  South. 
569,  In  discussing  the  admissibility  of  this 
class  of  evideace,  the  court  said: 

"The  defendant  was  shown  to  have  been  near 
enough  to  hear  the  conversation,  and  it  was  not 
rendered  inadmissible  because  the  witness  could 
not  state  positively  that  he  did  hear  it  Wheth- 
er he  heard  it  or  not  was  a  question  for  the 
jury." 

Most  of  tbe  antborlties  dted  by  appellant 
are  discussions  of  the  probatlye  force  and 
effect  of  tbls  class  of  evidence  and  tbe  weight 
wbidi  should  be  glren  It  by  the  Jnry,  and 
not  of  its  admlssibiUty.  Bullng  Case  Law, 
478  (15);  Wharton,  Olmlnal  Evidence,  p. 
1410.  The  trial  court  did  not  err  in  receiv- 
ing tbls  evidence. 

[4J  Antellant  assigns  as  error  tbe  refusal 
of  ttao  following  instroctlon: 

"The  court  further  instructs  the  jury  as  a 
matter  of  law  that  it  is  not  necessary  for  the 
defendant  to  put  In  any  evidence  or  to  establish 
his  Innocence.  The  law  presumes  the  defend- 
ant to  be  innocent,  and  that  presumption  re- 
mains with  him  until  overcome  by  the  evidence 
on  the  part  of  the  state  beyond  all  reasonable 
doubt.  And  in  this  case  at  tliis  time,  if  the  jury, 
or  any  member  of  the  jury,  entertain  a  reason- 
able doubt  as  to  the  guilt  of  tbe  defendant  of 
the  charge  contained  in  the  information,  then  it 
is  the  duty  of  the  jury  to  give  the  defendant 
the  benefit  of  such  doubt  and  return  a  verdict 
of  not  guilty." 

This  instruction  contains  a  substantially 
correct  statement  of  tbe  general  rule  as  to 
the  burden  of  proof  and  the  presumption  of 
innocence,  but  has  coupled  with  It  a  state- 
ment that: 

"In  this  case  at  this  time,  if  •  *  •  any 
member  of  the  jury  entertain  a  reasonable  doubt 
as  to  the  guilt  of  the  defendant,  •  •  •  it  is 
the  duty  of  tlie  jury  to  give  the  defendant  the 
benefit  of  such  doubt  and  return  a  verdict  of 
not  guilty." 

Such  is  not  the  law,  and  the  refusal  to 
give  the  Instruction  was  not  error.  The  rea- 
sonable doubt  which  requires  the  Jury  to 
acquit  is  one  which  finds  lodgment  In  the 
minds  of  all  the  jurors,  and  not  In  the  mind 
of  a  single  juror. 

[S}  Appellant  assigns  as  error  the  refusal 
of  the  trial  court  to  advise  the  Jury  to  rettun 


a  verdict  of  not  guilty,  on  the  ground  that 
the  evidence  Is  insufficient  in  various  j)artlc- 
ulars  specified  In  the  motion.  Error  cannot 
be  predicated  upon  such  refusal.  State  v. 
Stone,  30  S.  D.  23,  137  N.  W.  606;  State  v. 
Wright,  20  N.  D.  216,  126  N.  W.  1023,  Ann. 
Cas.  1912C,  795. 

[6]  Appellant  also  assigns  insufficiency  of 
the  evidence  to  sustain  the  verdict  We 
shall  not  attempt  to  review  the  evidence,  fur- 
ther than  to  say  that,  in  our  Judgment,  It  is 
amply  sufficient  The  conduct  and  state- 
ments'of  the  two  men,  when  found  In  posses- 
sion of  the  recently  stolen  horses,  and  tbe 
evidence  of  recently  changed  brands,  were 
wholly  Inconsistent  with  any  theory  of  their 
Innocence,  and  this  court  held  In  the  case  of 
State  v.  James,  164  N.  W.  91,  that  like  evi- 
dence of  the  same  facts  was  sufficient  proof 
of  tbe  corpus  delicti,  as  well  as  the  venue 
of  the  offense  charged. 

[7]  Appellant  assigns  error  in  a  portion  of 
the  court's  general  charge  to  the  Jury  which 
reads  as  follows: 

"I  charge  you^  gentlemen,  that  possession  of 
stolen  property  immediately  after  the  larceny  is* 
a  circumstance  of  guilt  which  the  jury  would 
have  a  right  to  consider  with  all  other  evidence 
in  the  case,  and  the  weight,  if  any,  that  should 
be  given  to  such  a  circumstance  would  be  a 
question  solely  for  the  jury,  and  in  arriving  at 
and  determining  what  weight  you  would  give  to 
such  circumstance,  if  you  find  he  was  in  posses- 
sion of  stolen  property,  you  would  have  a  right 
to  take  into  consideration  the  lapse  of  time  that 
intervened  between  the  tiieft  and  the  time 
at  wliich  the  defendant  was  found  in  possession, 
the  character  of  the  property,  etc.  *  *  •  As 
I  say,  gentlemen,  the  weight  to  that  circum- 
stance, as  well  as  any  other  circumstance,  is  a 
question  solely  for  the  jury." 

Appellant's  criticism  of  this  Instruction  Is 
that  mere  possession  of  recently  stolMi  prop- 
erty Is  not,  In  Itself,  a  circumstance  from 
which  the  Jury  may  Infer  guilt,  but  that  It 
Is  OLly  "unexplained"  possession  which 
might  warrant  such  Inference.  Appellant  is 
In  error  in  this  contention.  Possession  of  re- 
cently stolen  property  Is,  in  itself,  a  circum- 
stance from  which  guilt  may  be  Inferred, 
though  such  Inference  may  be  rebutted  and 
completely  destroyed  by  evidence  of  facts 
and  circumstances  which  might  reasonably 
explain  such  possession  and  show  that  It  was 
innoceqtly  acquired.  It  is  only  when  the 
accused  attempts  an  explanation  that  the 
character  and  effect  of  the  matters  offered 
as  explanatory  raise  a  question  as  to  their 
reasonableness  and  sufficiency  to  rebut  the 
inference  which  the  Jury  may  otherwise  draw 
from  the  fact  of  recent  possession.  In  other 
words,  where  no  attempt  has  been  made  to 
explain  possessIcHi,  the  accused  cannot  be 
prejudiced  by  the  failure  of  the  court  to 
qualify  the  evidentiary  effect  of  possession 
as  "unexplained."  It  Is  only  when  some  ex- 
planation is  offered  that  the  question  arises, 
and  is  material,  whether  possession  is  "ex- 
plained" or  "unexplained." 

[81  In  this  case,  the  court  properly  in- 
structed the  Jury  that  tbe  lapse  of  time  be- 
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tween  the  taking  of  the  property  and  tbe 
time  gf  defendant's  possession  should  be  con- 
sidered In  detennining  the  weight  to  be  given 
to  the  fact  of  possession.  Where  there  was 
evidence  tending  to  explain  possession  of  re- 
cently stolen  property,  it  was  held  error  to 
charge  the  Jury  that  recent  possession  of 
stolen  property  is  prima  fade  evidence  of 
guilt  for  the  reason  that  such  an  instruction 
does  not  submit  to  the  Jury  the  question 
whether  the  explanation  offered  is  credible 
or  satisfactory.  Orr  v.  State,  107  Ala.  36,  18 
South.  142.  When  no  explanation  appears 
or  is  attempted  to  be  made,  no  such  question 
arises.  In  many  states  it  is  held  tliat  a 
statement  made  at  the  time  defendant  Is  ^- 
coveted  In  possession  of  the  goods  explana- 
tory of  bis  possession  la  admissible  in  evi- 
dence as  a  part  of  the  res  gestae  and  is  ad- 
missible as  well,  against  as  for,  the  defend- 
ant, and  that  it  is  open  to  the  defendant  to 
explain  his  possession  by  any  evidence  bear- 
ing upon  the  question,  even  though  he  gave 
no  explanation  at  the  time  he  was  found  in 
possession.  The  record  discloses  that,  about 
'the  time  of  his  arrest,  the  accused  said  he 
bought  the  saddle  horse  from  a  widow  wo- 
man whose  name  he  did  not  know,  but  who 
lived  on  Thon^son  creek.  To  another  wil> 
ness  he  said  he  got  the  horse  from  a  widow 
woman  in  the  southern  part  of  Fallon  coun- 
ty; did  not  know  just  what  creek  she  lived 
on;  that  he  could  go  there,  but  did  not  know 
the  name  of  the  place;  and  James  said  in 
the  presence  of  Guffey  that  he  got  the  horses 
sold  to  Jones  from  a  man  by  the  name  of 
Brown,  but  did  not  know  who  he  was  nor 
where  he  lived.  On  another  occasion,  short- 
ly after  his  arrest,  the  accused  said  tbe  wid- 
ow woman  from  whom  he  bought  the  horse 
was  Mrs.  McCracken. 

The  trial  court  instructed  the  Jury  as  to 
tbe  probative  weight  of  this  evidence,  as 
follows: 

"You  wonld  also  have  the  right  to  take  into 
consideration  any  explanations  of  that  posses- 
sion that  are  given  or  offered  in  tbe  case,  and, 
too,  you  would  be  the  sole  judge  as  to  the  char- 
acter and  what  weight  you  would  give  any  such 
explanations,  and  you  have  the  right  to  say 
whether  such  explanation  is  satisfactory. 
♦  *  *  But  after  conmdering  all  the  evidence, 
gentlemen,  if  you  entertain  a  reasonable  doubt  as 
to  the  guilt  of  tbe  defendant,  it  would  be  your 
duty  to  resolve  that  doubt  in  bia  favor  and  ac- 
quit him." 

Tbe  trial  court  also  instructed  the  Jury: 
That  the  state  was  relying  in  part  upon  cir- 
cumstantial evidence;  that  such  evidence,  it 
sufficient,  might  warrant  a  conviction  ;  but  tnat, 
"to  warrant  a  conviction  tor  crime  on  circum- 
stantial evidence  alone,  tbe  circumstances  taken 
together  should  be  of  a  conclusive  nature,  and 
leading  on  tbe  whole  to  a  satisfactory  conclusion, 
and  pointing  to  a  moral  certainty  that  tbe  ac- 
cused committed  the  offense  charged ;  and  it 
is  invariably  the  mle  of  law  that,  to  warrant 
a  conviction  upon  circumstantial  evidence  alone, 
such  facts  and  circumstances  must  be  shown  as 
are  consistent  with  each  other,  and  consi^ent 
with  the  guilt  of  the  party  charged,  and  such 
as  cannot  by  any  reasonable  theory  be  true  and 
the  p«rty  charged  be  innocent ;  and  in  this  case, 


if  all  the  facts  tind  drcnmstances  relied  upon 
by  the  state  to  secure  a  conviction  can  be  rea- 
sonably accounted  for  upon  any  tlieory  consist- 
ent with  the  innocence  of  the  defendant,  then 
the  jury  should  acquit  the  defendant" 

A  separate  review  of  each  ot  numerous 
other  assignments  upon  refusal  of  instruo- 
tlons  requested  by  appellant  Is  impracticable 
at  this  time.  We  have  given  them  all  care- 
ful consideration,  and  In  view  of  the  full, 
carefully  prepared,  and  correct  Instructions 
given  by  the  trial  court  In  its  general  charge, 
we  are  convinced  that  the  trial  court  com- 
mitted no  prejudicial  error  in  such  refusals. 

[9]  Appellant  further  assigns  as  error  a 
number  of  statements  in  arguments  to  the 
Jury  by  the  district  attorney  and  his  assist- 
ant, alleged  to  be  prejudicial  and  unjustlfl- 
able.  Only  two  of  these  are  of  such  character 
as  to  Justify  consideration.  In  bis  closing 
argument,  tbe  assistant  state's  attorney  said: 

"It  is  in  the  judgment  of  the  court  to  sus- 
pend sentence  of  the  court  if  he  deems  it  best," 
and,  "if  there  is  no  evidence  to  find  him  guilty, 
it  is  within  the  power  of  the  court  to  set  that 
verdict  aside." 

[10]  The  record  discloses  that  these  state- 
ments were  claimed  to  have  been  made  in 
answer  to  arguments  addressed  to  tbe  Jury 
by  defendant's  counseL  Upon  the  whole 
record  in  this  esse,  we  are  not  convinced  that 
appellant's  legal  rights  were  prejudiced  by 
Bucfa  statements.  It  may  not  be  improper 
to  say,  however,  that  such  a  line  of  argument 
should  not  be  addressed  to  the  Jury,  for  the 
reason  that  it  may  tend  to  lead  than  to  dis- 
regard their  duties  and  responsibilities  as 
Jurors,  by  passing  them  up  to  tbe  trial  or 
appellate  court.  2  Ruling  Case  Law,  p.  418. 
In  .many  cases  statements  of  similar  import 
have  been  held  to  be  reversible  error.  How- 
ever, we  are  not  convinced  from  the  record 
in  this  case  that  the  Jury  were  or  might  have 
been  Influenced  by  these  remarks,  nor  that 
appellant  himself  regarded  them  as  preju- 
dicial at  the  trial,  for  the  reason  that  he 
did  not  ask  the  court  to  instruct  tbe  Jury  to 
disregard  them,  as  was  done  in  the  case  of 
State  V.  Hrkey,  24  S.  D.  533,  124  N.  W.  713. 
Had  sacb  a  request  been,  made  and  refused 
by  tbe  trial  court  in  the  presence  of  the 
Jury,  as  was  done  in  that  case,  prejudice 
might  be  inferred.  Moore  v.  State  (Tex. 
Or.  App.)  28  S.  W.  686;  LockUn  v.  State 
(Tex.  Or.  App.)  76  S.  W.  305. 

[11,12]  We  do  not  approve  tbe  language 
used  by  tbe  trial  court  in  tbe  instruction 
that  "possession  of  recently  stolen  proper- 
ty is  a  circumstance  of  guilt"  In  many 
states  such  a  charge  is  held  to  be  reveraible 
error.  Tbe  propriety  of  any  instruction  as 
to  the  sufficiency  of  any  particular  kind  of 
evidence  to  warrant  a  conviction  may  well 
be  doubted  in  those  Jurisdictions  in  which 
the  court  is  prohibited  by  law  from  express- 
ing an  opinion  upon  the  weight  or  suflBdeitcy 
of  tbe  evidence,  as  in  this  state,  where  tbe 
Code  declares  that  tbe  trial  court  "may  state 
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the  teBtlmony  but  must  not  charge  the  jury 
in  respect  to  matters  of  fact"  Section  850, 
Code  Crim.  Proc. ;  25  Cyc.  135,  notes  22  and 
24.  Bnt,  upon  a  careful  examination  of  the 
whole  Instructions,  we  are  Inclined  to  hold 
that  the  langtiage  nsed  by  the  trial  court 
In  this  respect  could  not  have  been  under- 
stood by  the  jury  In  a  sense  prejudicial  to 
api)ellant 

Appellant  also  assigns  error  In  certain  rul- 
ings upon  evidence,  but  we  are  satisfied  that 
none  of  them  is  of  suflSclent  importance  to 
merit  discussion.  We  find  no  prejudicial 
error  in  the  record.  • 

The  order  and  judgment  of  the  trial  court 
are  afSrmed. 


BVOKHEUj  v.  JOHNSON  et  aL    (No.  3980.) 

(Supreme  Court  of  South  Dakota.    Jul;  5, 
1917.) 

1.  Teusts  «=»86  —  BasuLitiNO  Tbtjbt  —  Pbu- 

8UMPTI0N. 

The  presumption  of  resulting  trust,  where 
transfer  of  realty  is  made  to  one  upon  payment 
of  the  consideration  by  another,  declared  by 
Ov.  Code,  i  303,  is  not  a  conclusive  legal  pre- 
sumption, but  rebuttable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  128.] 

2.  Tbxjsts  <8=»86— Eesulting  Tbtjst  — Ptm- 

CBASE   IN   WiTE'S   NaUB.  ^ 

Where  consideration  is  paid  by  husband  and 
by  his  direction  title  to  the  land  is  vested  in  the 
wife,  he  has  the  burden  of  showing  by  satisfac- 
tory and  explicit  proof  that  he  intended  merely 
to  create  a  trust  in  -her  end  not  to  provide  for 
her  comfort  and  support. 
'  [EA.  Notft— For  other  cases,  see  Trusts,  Cent 
Dig.  S  12&] 

I.  Tkosts  «=s>89(1)  —  BBBxn/TiNG  Tkubt  —  Ac- 
tion TO  EeXABUBH  —  BVIDENCE  —  SUITI- 
CIENCY. 

In  action  by  widower  to  establish  a  result- 
ing trust  against  his  wife's  heirs,  in  land  taken 
in  her  name,  evidence  Aeid  insufficient  to  war- 
rant recovery. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Gent 
Dig.  {  134.] 

PoUsy,  J.,  dissciQting. 

Appeal  from  Circuit  Court,  Hanson  Coun- 
ty ;  Robert  B.  Tripp,  Judge. 

Action  by  Robert  Bucknell  against  Mari- 
etta E.  Johnson  and  others.  From  judgment 
for  defendants,  plaintifC  appeals.     AflSrmed. 

Edward  E.  Wagner,  of  Sloui  Falls,  for  ap- 
pellant Spangler  &  Haney,  of  Mitchell,  and 
H.  J.  Mobr,  of  Alexandria,  for  respondents. 

SMITH,  J.  Action  to  establish  a  resulting 
trust  and  to  quiet  title  In  plaintiff  to  a  quar- 
ter section  of  land  In  Hanson  county.  The 
land  was  purchased  in  June,  1886,  and  title 
taken  In  the  name  of  Lucinda  Buclmell, 
plaintiff's  wife,  who  died  In  1891.  The  de- 
fendants, her  heirs,  are  her  children  and 
grandchildren  by  a  former  marriage.  Plain- 
tiff claims  that  he  purchased  the  land  for  his 
own  sole  use  and  benefit,  paid  the  considera- 1 


tion  therefor,  and  took  title  thereto  In  his 
wife's  name  as  a  matter 'of  convenience,  and 
without  any  Intention  that  she  should  acquire 
a  beneficial  interest  therein.  Defendants  con- 
tend that  the  land  was  purchased  and  the  ti- 
tle placed  in  Lucinda  Bucknell  as  provision 
for  her  as  Ills  wife,  and  that,  as  her  heirs, 
they  became,  upon  her  death,  owners  in  fee 
of  an  undivided  two-thirds  interest  in  the 
land,  subject  only  to  plaintiff's  right  to  use 
and  occupy  it  as  a  homestead  during  the  re- 
mainder of  his  life.  Findings  and  judgment 
were  in  favor  of  defendants,  and  plaintiff 
appeals. 

The  trial  court  found  that  the  considera- 
tion for  the  conveyance  was  $1,000,  which 
was  paid  by  the  assumption  of  a  mortgage 
then  on  the  premises  for  $215,  and  the  pay- 
ment of  ?800,  proceeds  of  a  loan  on  plaintiff's 
other  land  in  Hanson  county;  that  the  title 
was  intentionally  taken  In  the  name  of  Lu- 
cinda Bucknell,  his  wife,  for  the  purpose  of 
making  proper  provision  for  her  comfbrt  and 
support  The  trial  court  also  found  "that 
plaintiff  testified"  that  certain  permanent  im- 
provements were  placed  on  the  land,  but  that 
the  evidence  does  not  show  the  reasonable 
value  of  such  improvements,  nor  whether 
they  were  made  before  or  after  the  death 
of  Lucinda  Bucknell,  nor  from  what  source 
funds  were  obtained  to  pay  therefor.  The 
decree  of  the  trial  court  was  based  upon 
these  and  other  findings  not  material  here, 
and  it  is  plaintiff's  contention  that  the  find- 
ing that  the  land  was  Intended  as  a  provision 
for  plaintiff's  wife  is  not  supported  by  the  ev- 
idence. While  the  deed  which  conveyed  the 
title  to  Lucinda  Bucknell  contained  a  recital 
that  the  consideration  was  paid  by  her,  ,and 
that  she  assumed  payment  of  the  mortgage 
outstanding  against  the  land,  the  undisputed 
evidence  shows  that  the  conslderaticm  was  in 
fact  paid  by  plaintiff. 

[1]  Section  303,  Rev.  Civ.  Code,  provides 
as  follows: 

"When  a  transfer  of  real  property  is  made 
to  one  person,  and  the  consideration  therefor 
Is  paid  by  or  for  another,  a  trust  is  presumed 
to  result  in  favor  of  the  person  by  or  Kir  whom 
such  payment  is  made." 

This  presumption,  however,  ia  not  a  conclu- 
sive legal  presumption,  and  in  this  case  oould 
be  rebutted  by  evidence  showing  that  as  a 
matter  of  fact  plaintiff  Intended  the  property 
to  be  a  provision  for  the  comfort  and  support 
of  his  wife. 

"When  a  disputable  presumption  has  been  met 
by  proofs  and  the  burden  shifted,  the  conflicting 
evidence  is  to  be  weighed  and  the  verdict  ren- 
dered, in  civil  cases,  in  favor  of  the  party  whose 
proofs  have  most  weight;  and  in  this  latter  pro- 
cess the  presumption  of  law  loses  all  that  it 
had  of  mere  arbitrary  power,  and  must  be  re- 
garded only  from  the  standpoint  of  logic  and 
reason,  and  valued  and  given  effect  only  as  it 
has  ervidentiid  character.  Primarily,  the  rebut- 
table legal  presumption  affects  only  the  burden 
of  proof;  but,  if  that  burden  is  shifted  back 
ujKrn  the  party   from  whom   it  first  lifted  it 
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then  the  presumption  Is  of  value  only  as  it  has 
probative  force— exc^t  it  be  that  on  the  en- 
tire case  the  evidence  is  equally  balanced,  in 
which  event  the  arbitrary  power  of  the  presumi)- 
tion  of  law  would  settle  the  issue  in  favor  of 
the  proponent  of  the  presumption."  Jtmes,  the 
Blue  Book  of  Evidence,  vol.  1,  p.  502,  g  104. 

Cnder  section  SOi,  Civil  Ckxle,  when  a 
transfer  of  real  property  Is  shown  to  have 
been  made  to  one  person  and  the  considera- 
tion thereof  Is  shown  to  have  been  paid  by  or. 
for  another,  such  facts  standing  alone  are 
sufficient  to  establish  a  resulting  trust  In 
favor  of  the  person  paying  the  consideration, 
and  to  shift  the  t>urden  of  proof  upon  the 
party  who  denies  the  existence  of  a  trust 

In  the  case  of  Hem  v.  Bern,  4  S.  D.  138, 
149,  55  N.  W.  1102, 1106,  this  court  held  that: 
"If  a  man  purchase  real  estate  and  talce  the 
title  in  the  name  of  a  stranger,  the  presumption 
is  that  he  intends  some  benefit  to  himself,  and 
a  resulting  trust  in  his  favor  arises;  but,  if  he 
take  the  conveyance  in  the  name  of  his  wife 
or  child,  the  presumption  of  a  resulting  trust  is 
rebutted,  and  the  contrary  presumption  arises— 
that  the  purchase  and  conveyance  were  intended 
to  be  an  advancement  to  or  provision  for  such 
wife  or  child,  citing  Pom.  Eq.  Jur.  f  1030; 
Story's  Eq.  Jur.  Eq.  1204;  Perry,  Trusts,  J 
143;  Dorman  v.  Dorman,  18T  lU.  154  [58  N. 
E.  235]  79  Am.  St.  Rep.  210.  ••  *  The 
evidence  to  countervail  the  presumption  must 
be  'equally  satisfactory  and  explicit  with  the 
proof  required  to  establish  a  resulting  trust. 
The  circumstances  relied  on  must  be  convincing, 
and  leave  no  reasonable  doubt  as  to  the  inten- 
tion of  the  party.'  Read  v.  Huff,  40  N.  J.  Eq. 
229.  In  Earnest's  Appeal,  106  Pa.  310,  it  is 
said  that  to  estiiblish  a  resulting  trust  in  favor 
of  the  husband,  who  has  purchased  real  estate 
and  caused  it  to  be  deeded  to  his  wife,  'the  evi- 
dence must  be  clear,  explicit,  and  unequivocal. 
The  rule  is  so  well  established  that  a  citation 
.  of  authorities  in  extenso  seems  unnecessary.' " 

[2]  It  follows  that  when,  as  in  tl^s  case, 
the  consideration  was  paid  by  the  husband, 
and  by  his  direction  the  title  to  the  land  was 
vested  in  the  wife,  the  burden  rests  upon  him 
to  show  by  satisfactory  and  explicit  proof 
that  be  intended  to  and  did  cause  the  title  to 
become  vested  in  his  wife  as  a  trust,  and  not 
as  a  provision  for  her  comfort  and  support 
As  is  said  in  Earnest's  Appeal,  106  Pa.  310: 
"E)very  element  essential  to  the  existence  or 
crieation  of  a  resulting  trust,  in  any  given  case^ 
must  be  clearly  shown.  This  rule  grows  out  of 
the  policy  pursued  under  the  statute  of  frauds,' 
and  its  enforcement  is  essential  to  the  secure 
enjoyment  of  real  property." 

The  decisive  question  of  fact  In  this  case 
is  whether  the  plaintiff  intended  that  the 
deed  should  convey  the  beneficial  ownership 
of  the  land  to  his  wife.  KJolseth  v.  Kjolseth, 
27  8.  D.  80,  129  N.  W.  752. 

[S]  It  being  conceded  that  Lndnda  Bncknell 
was  plaintiff's  wife,  the  burden  of  proof  upon 
this  issue  was  upon  appellant.  To  sustain 
this  issue,  he  testified,  in  substance,  that  be 
hought  the  land  and  paid  for  it;  that  the 
title  was  taken  in  his  wife's  name  as  a  mere 
matter  of  convenience  to  him,  and  gave  as 
a  reason  for  placing  the  title  in  her  name 
the  fact  that  he  was  in  debt  to  a  considerable 
«ztent,  that  be  could  not  pay  Just  then,  and 
he  was  afraid  the  parties  to  whom  he  was  in 


debt  might  make  him  trouble.  One  Foster 
also  testified  that  he'  was  formerly  regis- 
ter of  deeds  of  Hanson  county;  that  some 
time  in  the  year  1888  plabitlff  and  his  wife 
came  to  the  oflice  with  an  Instrument  to  be 
recorded,  and,  in  a  conversation  with  Mrs. 
Bucknell  as  to  the  ownership  of  the  land 
in  question,  slie  stated  that  the  land  be- 
longed to  plaintiff,  that  he  paid  for  it,  and 
that  the  title  had  been  taken  in  her  name 
as  a  matter  of  convenience.  This  was,  in 
substance,  the  entire  evidence  offered  by 
plaintiff  to  establish  the  alleged  trust  and, 
in  the  absence  ^f  any  other  countervailing 
testimony  In  the  record,  would  be  whoUy  in- 
sufficient to  sustain  plaintiff's  contention. 
But  even  though  plaintiff's  evidence  should 
be  held  sufficient,  standing  alone,  to  sustain 
a  finding  in  appellant's  favor  by  the  trial 
court.  It  Is  overcome  by  an  overwhelming 
weight  of  testimony  in  behalf  of  respondents 
which  sustains  the  finding  of  the  trial  court 
upon  the  vital  issue  oMntent. 

A  disinterested  witness  testified  that  plain- 
tiff told  him  "he  had  two  quarters  of  hia 
own,  and  he  wanted  her,  his  wife,  to  have 
something  in  her  own  name  and  title,  and 
that  she  could  liave  this  as  hers;  that  she 
had  been  a  good  wife  and  done  her  part  in 
helping  to  get  along,  and  he  thought  it  was 
her  due  that  she  have  something  in  her  own 
right  and  title,  and  he  wanted  her  to  have 
this  land  as  her  owa"  Another  witness  testi- 
fied that  plaintiff  told  him  he  had  bongat 
this  land  for  his  wife;  that  she  had  been  a 
hard  worker,  and  deserved  it.  Another  wit- 
ness testified  that  he  had  heard  plaintiff  say 
a  good  many  times  he  had  bought  this  land 
for  his  wife,  and  on  one  occasion  that  be  had 
given  her  the  farm,  and  they  were  going  to 
move  onto  it.  Another  witness  testified  that 
plaintiff  toU  him  he  bought  the  land  for  his 
wife,  and  he  thought  he  could  make  a  living 
for  his  wife  off  of  it  One  of  Ludnda  Bock- 
ncll's  sons  testified  that  plaintiff  told  him, 
after  his  mother  died,  that  the  land  In  ques- 
tion was  his  mother's;  that  he  had  erected 
a  windmill  and  bam  on  the  land,  and  if  the 
heirs  would  pay  blm  $300,  he  would  move 
off ;  that  it  was  understood  between  plaintiff 
and  his  wife  that  he  should  have  a  life  lease 
of  the  land.  Another  witness  testified  that 
plaintiff  told  him,  in  1902,  that  be  had  mort- 
gaged his  homestead  to  buy  the  land  and 
had  bought  it  for  his  wife;  that  it  was  her 
farm,  but  that  he  had  improved  it,  and  the 
improvements  were  worth  $1,000  to  $1,500; 
that  he  had  always  lived  on  it  as  liis  home- 
stead, and  had  a  right  to  live  there  as  long 
as  be  lived;  and  that  his  attorney  bad  told 
him  the  heirs  would  have  to  pay  him  the 
value  of  his  improvements.  Another  witness 
testified  that,  in  18S8,  he  purchased  fr«m 
plaintiff  a  right  of  way  for  a  proposed  rail- 
road across  the  land,  and  that,  when  he  of- 
fered to  pay  plaintiff  therefor,  plaintiff  said 
to  pay  the  money  to  his  wife;  that  the  land 
belonged  to  ber.     A  daughter  of  Ludnda 
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Bncknell  testified  that,  after  the  death  of 
her  mother,  plaintiff  asked  her  how  she  liked 
the  farm  he  had  bought  for  her  mother. 
Plaintiff  denied  having  made  any  of  these 
statements,  except  that  he  sometimes,  In  a 
joking  way,  referred  to  this  land  as  belonging 
to  his  wife. 

The  evidence  further  shows  that  Lucinda 
Bncknell  was  64  years  of  age  when  ttiis  land 
was  purchased;  that  her  children  by  her 
former  marriage  were  already .  grown  and 
were  supporting  themselves,  and  none  of 
them  ever  lived  with  her  after  her  marriage, 
nor  contributed  to  her  comfort,  support,  of 
maintenance.  These  latter  facts  must  have 
been  Icnown  to  plaintiff,  and,  we  think,  would 
tend  to  corroborate  respondent's  contention, 
and  to  sustain  the  flndlng  of  the  trial  court. 
A  further  reference  to  or  discussion  of  the 
evidence  seems  wholly  unnecessary. 

The  order  and  Judgment  of  the  trial  court 
are  afiSrmed. 

POLUET,  J.  (dissenting).  I  am  umible  to 
agree  with  the  majority  opinion  in  this  case. 
I  am  thoroughly  convinced  by  the  evidence  in 
the  record  that  plaintiff  never  intended  this 
land  should  be  a  gift  to  his  wife,  and  wheth- 
er or  not  the  land  ever  actually  belonged  to 
her  depends  upon  the  intention  of  the  plain- 
tiff at  the  time  the  land  was  purchased.  If, 
as  a  matter  of  fact,  it  was  his  intention,  at 
the  time  the  legal  title  to  the  land  was  con- 
veyed to  his  wife,  that  she  should  hold  the 
title  for  him,  then  a  trust  resulted  Instantly 
in  his  favor,  and  nothing  that  he  Is  claimed 
to  have  said  or  done  thereafter  changed 
the  situation  In  the  least.  Section  133,  Perry 
on  Trusts  (6th  Ed.).  And  the  circumstances 
that  existed  at  the  time  of  the  purchase  may 
be  taken  into  consideration  in  determining 
whether  the  conveyance  was  In  fact  intend- 
ed as  b  gift  to  plaintiff's  wife,  or  whether  she 
was  to  hold  the  title  in  trust  for  him.  Perry 
on  Trusts  (6th  Ed.)  f  146.  Plaintiff  testified 
that  he  bought  the  land  and  paid  for  It,  that 
the  title  was  taken  In  his  wife's  name  as 
a  mere  matter  of  convenience  to  him,  and 
gave  as  a  reason  for  placing  the  title  in  her 
name  the  fact  that  he  was  in  debt  to  a  con- 
siderable amount  that  he  could  not  pay  Just 
then  and  he  was  afraid  the  parties  to  whom 
be  was  indebted  might  make  him  trouble. 
To  show  what  Ludnda  Bncknell's  under- 
standing of  the  transaction  was,  a  witness 
(Foster  by  name,  and  who  was  wholly  with- 
out Interest  in  the  controversy)  testified  that 
he  had  formerly  been  register  of  deeds  of 
Hanson  county;  that,  some  time  during  the 
year  1888,  plaintiff  and  bis  wife  came  into 
the  ofilce  of  register  of  deeds  with  an  instru- 
ment to  be  recorded ;  and  that,  at  that  time, 
be  had  a  conversation  with  Mrs.  Bucknell 
relative  to  the  ownership  of  the  land  in  ques- 
tion; that  Mrs.  Bucknell  said,  at  that  time, 
that  the  land  belonged  to  plaintiff.  She 
said  that  plaintiff  had  paid  for  the  land  and 
that  It  belonged  to  him;   that  the  title  had 


been  taken  in  her  name  as  a  matter  of  con- 
venience. Witness  further  testified  that,  dur- 
ing said  conversation,  plaintiff  spoke  up  and. 
said  he  could  explain  why  the  title  had  been 
taken  that  way,  if  the  witness  cared  to  hear 
it,  but  witness  told  him  it  made  no  difference 
to  him. 

The  undisputed  evidence  shows  that,  at 
the  time  the  land  was  purchased,  in  1886, 
plaintiff  had  proved  up  on  a  tree  claim  and 
a  government  homestead,  and  that  he  and 
his  wife  were  then  living  upon  the  govern- 
ment homestead;  that  the  purchase  price 
of  the  land  in  question  was  $1,000,  but  that 
it  was  incumbered  by  a  mortgage  for  $215; 
that  he  mortgaged  his  government  home- 
stead for  $800,  and,  with  that  money,  he 
paid  the  difference  between  the  purcliase  price 
and  the  pre-existing  mortgage.  Shortly  after 
the  purchase,  plaintiff  and  wife  moved  upon 
said  land,  and  both  lived  upon  It  as  their 
home  until  her  death,  in  1891,  and  plaintiff 
has  continued  to  occupy  it  as  his  home  ever 
since.  During  all  the  time  since  the  pur- 
chase, plaintiff  has  worked  the  place  and 
cared  for  it  as  his  own;  he  broke  It  and 
farmed  it ;  he  built  comcrlbs,  granaries,  and 
windmills;  be  rebuilt  the  house;  he  paid  off 
the  mortgage  that  was  on  the  place  when  he 
bought  It ;  and  he  paid  off  the  mortgage  that 
had  been  placed  on  the  government  home- 
stead ;  he  picked  the  stones  off  the  land  and 
fenced  it.  He  made  part  of  said  improve- 
ments prior  to  his  wife's  death  and  part  after 
her  death,  but  the  evidence  does  not  show  the 
part  thereof  that  was  made  during  her  life- 
time and  the  part  that  was  made  after  her 
deatlL  While  the  entries  in  the  county  treas- 
urer's oflJce  show  that  the  taxes  for  the  years 
1886-87  were  paid  in  the  name  of  Luclnda 
Blucknefll,  plaintiff  testified  that  lie  paid 
such  taxes  himself,  and  there  is  no  evidence 
tending  to  show  that  he  did  not  pay  them; 
and  it  is  a  conceded  fact  that  he  had  paid  all 
the  taxes  from  that  time  until  the  time  of 
the  trial.  In  fact,  plaintiff  has  been  in  pos- 
session of  said  land  and  treated  it  in  every 
way  as  his  own  continuously  and  uninter- 
ruptedly from  the  time  of  the  purchase  until 
the  time  of  the  trial.  While  plaintiff  was 
under  obligation  to  provide  a  home  and  pro- 
tection for  his  wife,  it  was  wholly  unneces- 
sary that  the  land  in'  question  slMuld  liave 
been  purcliased  for  that  purpose.  The  evi- 
dence shows  that,  in  addition  to  a  tree  claim 
of  160  acres,  plaintiff  had  a  govemmmt  home- 
stead of  160  acres  on  which  he  and  his  wife 
were  living,  and  in  which,  under  the  law,  she 
had  a  homestead  right  of  which  she  could  not 
have  been  deprived,  excejH  toy  abandonment 
or  voluntary  alienation.  But,  conceding  that 
the  land  was  purchased  for  the  purpose  of 
providing  a  home  for  Ludnda  Bucknell,  it 
was  not  essential  that  the  title  be  placed  in 
her  name  for  that  purpose,  for  her  homestead 
right  would  attach,  and  did  attach,  to  it  the 
instant  they  took  up  their  residence  thereon 
with  the  intention  of  making  it  their  liom«; 
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and  sbe  wonld  be  equally  secure  wbether  the 
title  was  in  her  name  or  bis.  If  plaintiff 
ever  made  the  declarations  relative  to  bis 
wife's  ownership  of  the  land,  as  testified  to 
by  defendant's  witnesses,  it  was  done  for  the 
effect  It  mli^t  bare  apon  his  creditors;  but 
there  Is  no  evidence  to  show  that  he  ever  In- 
ten<led  to  defraud  his  creditors,  and  the  un- 
disputed evidence  shows  that  the  debts  be 
owed  at  that  time  were  paid  In  full.  The 
declarations  made  by  the  plaintiff  relative  to 
the  ownership  of  the  land  are  not  sufficient 
to  overcome  the  Inference  to  be  drawn  from 
his  conduct  In  the  use  and  Improvement  of 
the  place  for  so  long  a  period  of  time,  and 
the  declarations  made  by  Luclnda  Bucknell 
during  her  lifetime. 

The  judgment  and  order  appealed  from 
ought  to  be  reversed. 


LOUDER  V.  HUNTER.     (No.  4042.) 

(Supreme  Ckiart  of  South  Dakota.    July  6, 
1917.) 

1.  FBATTDUrSNT  (30NVeTAI7CES  ^S>312(3)— EX- 
TENT OF  Relief. 

M.  inherited  a  one-fifth  interest  in  certain 
lots  and  conveyed  such  interest  to  H.  A  judg- 
ment creditor  of  M.'s  father  in  a  suit  against  H. 
secured  a  cancellation  of  the  conveyance,  and 
upon  execution  realized  an  amount  in  excess  of 
the  value  of  M.'s  interest.  H.,  who  had  also 
purchased  the  remaining  interest  in  the  lota  from 
the  other  heirs,  sold  the  lots  to  innocent  pnr^ 
chasers,  and  the  creditor  sued  faim  to  recover  the 
value  of  the  interests  thus  placed  beyond  the 
reach  of  execution.  Held,  that  H.  was  not  liable 
to  the  judgment  creditor  for  the  proceeds  of  the 
lots  sold,  as  such  creditor  had  realized  more 
than  the  interest  of  M.  was  worth,  and  the  de- 
cree setting  aside  the  conveyance  affected  M.'s 
interest  alone. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §J  965,  967.] 

2.  JrDGMENT  i8=»715(3)— Res  Jttdioata. 

The  decree  in  the  former  case  was  not  res 
Judicata  agt^nst  H.  as  to  any  interest  in  the 
proper^  otiier  than  that  of  M.,  so  as  to  preclude 
him  from  denying  that  the  decree  fixed  a  lien  on 
the  entire  property. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1246.] 

3.  FBArDUI.ENT  CSORVBTANCES  «=»313(1)— EX- 
TENT OF  Relief — Statute. 

Tinder  Civ.  Code.  §  2370,  providing  that  a 
creditor  can  avoid  the  act  or  obligation  of  bis 
debtor,  only  where  the  fraud  obstructs  the  en- 
forcement, by  legal  process,  of  his  right  to  take 
the  property  affected  by  the  transfer  or  obliga- 
tion, the  only  relief  to  which  the  judgment  cred- 
itor is  entitied  is  a  cancellation  of  the  trans- 
fer so  far  as  it  obstructs  the  enforcement  of  his 
judgment. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Onveyances,  Cent.  Dig.  {  968.] 

4.  Fbatjdulent  (3onvetances  ^=»226  —  Ex- 
tent or  Relief— Statote. 

In  pursuing  his  remedy  under  the  statutes, 
the  creditor  is  entitled  to  resort  to  the  prop- 
erty fraudulently  transferred,  the  same  as  if  the 
transfer  bad  not  been   made. 

fEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  658.] 


5.  Fkattdtju:nt  CJonvetaitces  «=s>812(8)— Elr- 
TENT  OF  Relief  Aoainst  Okartke. 

A  court  of  equity  should  not  undertake  to 
penalize  the  fraudulent  grantee  by  subjecting 
property  not  secured,  by  the  conveyance  to  the 
payment  of  Indebtedness. 

[Ed.  Note.— For  other  cases,  see  BYaudnlent 
Conveyances,  Cent.  Dig.  {§  965,  967.] 

6.  Pleaoino  «=»86(1)— Estoppel— DEMUBBFai. 

Where  plaintiff  allied  in  bis  complaint  tliat 
in  the  previous  suit  the  existence  of  tbe  lien  up- 
on the  entire  title  to  the  lots  became  ree  judi- 
cata, and  that  he  sold  the  entire  title  to  the 
lots  under  execution,  upon  plaintiff's  demurrer 
to  defendant's  answer,  also  alleging  that  fall  ti- 
tle passed,  the  allegations  will  be  held  sufficient 
to  estop  both  parties  from  disputing  that  sale 
passed  full  title  to  the  land. 

[Ed.  Note.— For  other  cases,  «ee  Pleading, 
Cent  Dig.  |f  81.  84,  85.] 

Appeal  from  Circuit  Court,  Jerauld  Coun- 
ty ;   Frank  B.  Smith,  Judge. 

Action  by  A.  N.  Louder  against  E.  B.  Hun- 
ter. From  an  ord«*  sustaining  a  demurrer  to 
defendant's  answer,  be  appeals.  Reversed 
and  remanded. 

Null  &  Royhl,  of  Huron,  fbr  appellant. 
Lauritz  Miller,  Frank  W.  Mitchell,  and  H.  C. 
PrestOD,  all  of  Mitchell,  for  respfmdent 

SMITH,  J.  Appeal  from  an  order  sustain- 
ing a  demurrer  to  defendant's  answer.  Tbe 
complaint  alleges.  In  substance,  that  one 
Leon  S.  Miles  was  tbe  owner  of  certain  lots 
In  the  city  of  Wessington  Springs;  that  he 
conveyed  said  lots  to  the  defendant,  Hunter, 
with  intent  to  cheat  and  defraud  his  cred- 
itors, and  particularly  tbe  plaintiff;  that 
subsequently  plaintiff  brought  suit  against 
defendant  to  subject  said  lots  to  the  payment 
of  a  judgment  which  plaintiff  had  theretofore 
obtained  against  Miles,  In  October,  190S,  and 
that  In  the  equity  suit  plaintiff  was  given  a 
decree  canceling  said  conveyance  as  fraud- 
ulent and  void.  Other  proceedings  In  that 
action  are  set  out  In  the  complaint  wtal<^ 
are  immaterial  in  tbe  view  we  take  of  this 
case.  Plaintiff  also  alleges  that  subsequent 
to  the  entry  of  tbe  Judgment  canceling  said 
transfer  as  fraudulent  and  void  plaintiff 
caused  execution  to  be  issued  upon  tbe  orig- 
inal Judgment  against  Miles,  under  which 
certain  of  the  lots  so  fraudulently  conveyed 
to  Hunter  were  sold,  and  the  proceeds  ai>- 
plied  upon  the  judgment;  that  a  balance  of 
tbe  judgment  against  Miles  remains  unpaid, 
amoimting  to  something  over  $1,800.  The 
complaint  further  alleges  that  prior  to  tbe 
beginning  of  tbe  equity  suit  tbe  defendant, 
Hunter,  had  sold  to  innocent  purdbasers  cer- 
tain of  tbe  lots  fraudulently  transferred  to 
him  by  Miles,  which  were  of  the  value  of 
$1,900,  to  the  damage  of  plaintiff  In  tbe 
amount  of  the  unpaid  portion  of  his  Judg- 
ment agalust  Miles,  and  prays  that  defend- 
ant account  for  the  proceeds  arising  from  the 
sale  of  said  lots.  Former  adjudications  of 
this  court  upon  matters  Involved  upon  this 
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appeal  wlU  be  found  In  27  S.  D.  271,  130  N. 
W.  774,  and  32  S.  D.  108, 142  N.  W.  251. 

The  defendant's  answer  sets  up  four  de- 
fenses, only  one  of  which  we  deem  It  neces- 
sary to  consider.  It  alleges  that  In  January 
1807,  one  E.  V.  Miles  died  Intestate,  seised  of 
the  legal  title  to  all  of  the  lots  referred  to ; 
that  he  left  surviving  him  as  heirs  five  sons 
ai^  daughters,  one  of  whom  is  the  Leon 
Miles  mentioned  In  plaintifTs  complaint  In 
this  action;  that  said  real  property  descended 
to  said  heirs  in  equal  shares,  and  that  Leon 
Miles  became  vested  with  an  undivided  one- 
fifth  Interest  therein;  that  about  the  22d  of 
January,  1907,  said  Leon  Miles  conveyed  all 
hla  rig^t,  title,  and  interest  in  and  to  said 
real  property  to  the  defendant,  Hunter, 
which  conveyance  was  duly  recorded;  that 
thereafter,  on  or  about  the  10th  day  of  May, 
1907,  the  defendant.  Hunter,  acquired  the 
title  of  all  the  other  heirs  of  E.  V.  Miles,  de- 
ceased, in  and  to  said  real  property ;  that 
prior  to  March  6,  1909,  the  defendant.  Hun- 
ter, had  sold  thc^  lots  described  in  plaintiff's 
complaint;  that  on  or  about  March  5,  1909, 
plaintiff  Instituted  the  equity  suit  referred 
to  against  this  defendant,  and  filed  a  notice 
of  pendency  of  the  action;  that  thereafter 
the  defendant  did  not  sell  or  dispose  of  any 
of  said  lots.  The  answer  further  alleges  that 
the  one-fifth  Interest  of  Iieon  Miles  in  and 
to  said  lots  conveyed  by  Leon  Miles  to  this 
defendant  was  of  no  greater  value  than  ^250; 
that  under  the  execution  hereinbefore  refer- 
red to  the  plaintiff  levied  uxwn,  sold  a  portion 
of  said  lots,  and  recrfved  therefor  the  sum 
of  $285 ;  that  the  lots  so  sold  exceeded  in  val- 
ue the  luidlvided  one-fifth  Interest  of  Leon 
Miles  in  said  lots;  and  that  plaintiff  is  not 
equitably  entitled  to  subject  the  remaining 
lots  or  the  proceeds  thereof  to  the  satisfac- 
tion of  his  judgment 

[1]  The  demurrer  to  this  defense  admits 
the  following  facts:  That  Leon  S.  Miles  was 
the  owner  of  a  one-flfth  Interest  In  the  lots  in 
controversy  as  tenant  in  common  with  other 
heirs  of  his  deceased  father;  that  Leon  S. 
Miles  conveyed  all  his  right,  title,  and  inter- 
est in  said  lots  to  the  defendant  Hunter; 
that  thereafter  the  other  heirs  of  the  deceas- 
ed father  conveyed  their  four-fifths  Interest 
to  the  defendant.  Hunter;  that  the  convey- 
ance by  Leon  S.  Miles  to  the  defendant.  Hun- 
ter, was  fraudulent  and  void  as  against 
plaintiff's  judgment,  and  was  canceled  and 
held  for  naught  by  a  decree  of  a  court  of 
competent  jjirlsdlction ;  that  the  one-flfth  In- 
terest of  Leon  S.  Miles  in  said  lots  was  of 
no  greater  value  than  $250 ;  that  plaintiff  un- 
der an  execution  Issued  upon  his  Judgment 
against  Leon  S.  Miles  has  levied  upon  and 
sold  certain  of  said  lots  for  $285.50  which  has 
l>een  applied  in  partial  satisfaction  of  said 
Jodgment.  Certainly  respondent  does  not 
mean  to  contend  that  defendant,  Hunter, 
should  be  held  liable  to  account  for  the  pro- 
ceeds of  property  or  of  any  Interest  therein, 


which  was  not  In  fact  the  property  of  Leon 
S.  Miles. 

[2]  Respondent's  contention  however,  is 
that  the  extent  of  Miles'  interest  in  the  lots 
became  res  judicata  against  Hunter  by  the 
judg-iuent  and  decree  canceling  Miles'  con- 
veyance as  fraudulent  It  does  not  appear 
that  any  such  Issue  was  determined.  It  was 
not  necessarily  involved  in  that  action.  It 
was  the  transfer  of  Miles'  title  and  interest 
in  the  lots  which  was  decreed  to  be  fraud- 
uloit  The  effect  of  such  a  decree  is  to  re- 
movie  the  obstruction  which  prevents  the 
property  of  the  judgment  debtor  from  being 
seized  and  appropriated  tn  satisfaction  of  the 
creditor's  judgment  The  decree  In  such  an 
equity  suit  could  not  authorize  or  direct  the 
sale  of  property  or  of  an  interest  therein 
which  never  belonged  to  the  judgment  debtor. 
Its  effect  is  to  leave  the  property  in  the  same 
condition  as  though  no  such  transfer  had 
lieen  made. 

[3]  It  Is  not  an  action  to  quiet  title  in  the 
judgment  creditor,  but  to  subject  the  debtor's 
property  to  satisfaction  of  the  creditor's 
judgment  Section  2370,  Civil  Code,  pro- 
vides: 

"A  creditor  can  avoid  the  act  or  obllKation  of 
his  debtor  •  •  •  only  where  the  fraud  ob- 
structs the  enforcement,  by  legal  process,  of  his 
right  to  take  the  property  affected  by  the  trans- 
fer or  obligation." 

The  property  affected  by  the  fraudulent 
transfer  can  be  no  other  than  that  owned  by 
the  judgment  debtor.  Under  this  statute  the 
only  relief  to  which  the  judgment  creditor 
would  be  entitled  is  a  cancellation  of  the 
transfer  so  far  as  It  obstructs  the  enforce- 
ment of  his  judgment  Belgard  v.  McLaugh- 
lin, 44  Hun,  557;  Knapp  t.  Crane,  14  App. 
Dlv.  120,  43  N.  T.  Supp.  513;  McDowell  v 
McMurria,  107  Ga.  812,  33  S.  B.  709,  73  Am, 
St  Rep.  155;  Succession  of  Schultz,  39  La, 
Ann.  505,  2  South.  47;  Coons  v.  Lemlen, 
58  Minn.  99,  59  N.  W.  977;  Duncan  v.  Cus 
tard,  24  W.  Va.  730;  Young  v.  Wells,  33  Mo 
106 ;  Beeckman  v.  Montgomery,  14  N.  J.  Bq, 
106,  80  Am.  Dec.  229. 

[4]  In  pursuing  his  remedy  under  these 
statutes  the  creditor  Is  entitled  to  resort  to 
the  property  fraudulently  transferred,  the 
same  as  though  the  transfer  had  not  been 
made.  Quart  v.  Abbett  102  Ind.  233,  1  N.  D. 
476,  52  Am.  Rep.  662 ;  Knoop  v.  Kelsey,  102 
Mo.  291,  14  S.  W.  110,  22  Am.  St  Rep.  777; 
Becker  v.  Linton,  80  Neb.  655,  114  N.  W.  928, 
127  Am.  St  Rep.  795;  Wolcott  v.  Ashenfel- 
ter,  5  N.  M.  442,  23  Pac.  780,  8  L.  R.  A.  691. 
It  has  been  said  that  the  object  of  these  stat 
utes  Is  to  compel  the  fraudulent  grantee  to 
surrender  only  ill-gotten  gains,  and  that  he 
cannot  be  punished  by  making  him  pay  more. 
Cottingham  v.  G.  B.  Grocery  Co.,  129  Ala. 
200,  30  South.  560,  87  Am.  St  Rep.  68;  Ladd 
V.  Wiggln,  35  N.  H.  421,  69  Am.  Dea  651; 
HamUton  Nat  Bank  ▼.  Halsted,  134  N.  Y. 
520,  81  N.  E.  900,  30  Am.  St  Rep.  683. 
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Xbe  demnrrer  admits  that'  plaintiff  has  al- 
ready realized  from  a  sale  of  a  portion  of 
the  lots  acquiesced  In  by  defendant,  and  has 
credited  upon  his  Judgment,  an  amount  in 
excess  of  the  value  of  the  undivided  inter- 
est which  defendant  obtained  from  Miles 
through  the  fraudulent  sale. 

[6]  If  the  fraudulent  sale  had  never  been 
made,  plaintifl  could  not  have  realised  a 
greater  sum  out  of  Miles'  Interest  in  the 
loss,  and  a  court  of  equity  should  not  under- 
take to  penalize  the  defendant  by  subject- 
ing his  property  to  the  satisfaction  of  Miles' 
indebtedness. 

[8]  But,  even  if  we  are  in  error  in  these 
views,  another  reason  Is  conclusive  upon  the 
matter  of  estoK)el.  Plaintiff  claims  and  al- 
leges in  his  complaint  that  In  t^e  former  ac- 
tion the  existence  of  his  lien  upon  the  entire 
title  became  res  Judicata,  and  his  allegation 
is  that  he  sold  the  entire  title  to  the  lots  up- 
on the  execution.  The  answer  also  alleges 
and  assumes  that  the  full  title  to  these  lots 
was  sold  and  passed  to  plaintiff  at  the  ex- 
ecution sale.  Therefore  for  the  purposes  of 
this  demurrer  it  must  be  assumed  that  the 
full  title  did  pass  upon  such  sale,  even 
though  it  be  clear  that  he  Is  in  error  as  to 
the  effect  of  the  former  decree.    But  in  aa- 


suming  this  view  of  tile  pleadings  we  do  not 
hold  that  plaintiff's  former  Judgment  was  in 
law  a  lien  upon  the  whole  title.  We  do  bold, 
however,  that  such  allegations  for  the  pur- 
poses of  this  demurrer  are  suffldent  to  es- 
top both  parties  from  ever  disputing  that 
the  sale  passed  full  title  to  the  lands  sold  un- 
der the  decree. 

It  is  suggested  that  the  answer  deqies 
plaintiffs  allegation  of  Miles'  Insolvency, 
and  that  such  denial  raises  a  material  issue 
which  constitutes  a  good  defense  upon  de- 
murrer. It  is  sufficient  to  observe  that.  If 
we  are  correct  in  our  views,  that  plaintiff 
upon  the  other  allegations  of  his  pleading 
has  exhausted  his  remedy  against  Hunter  by 
a  sale  of  lots  upon  execution  for  an  amount 
equal  to  or  greater  in  value  than  the  one- 
fifth  interest  obtained  by  Hunter  frcnn  Miles, 
the  issue  as  to  Miles'  solvency  becomes  whol- 
ly immaterial,  and  need  not  be  considered  at 
aU. 

The  facts  alleged  in  the  first  defease  con- 
stituting a  complete  defense  to  the  relief  de- 
manded in  the  suit  In  equity,  the  d«nurrer 
should  have  be«i  overruled. 

The  order  of  the  trial  court  is  reversed, 
and  the  case  remanded  for  such  further  pro- 
ceedings as  may  be  deemed  appropriate. 
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ADLER  et  aL  V.  CONKOLLiT,  CSty  Recorder. 

(No.  26a) 
(Supreme  Court  of  Michigan.    July  18,  1917.) 

1.  OouBTS  «=3l88(3)— MuNicrPAi*— Bquitabm 

JUBieOICTION. 

The  recorder'B  court  of  the  city  of  Detroit, 
OBtablished  by  Loc.  Acts  1883,  No.  328^  could 
not  restrain  contractors  from  proceeding  with 
erection  of  a  building  during  suit  involving 
violation  of  the  builcung  code,  since  such  order 
was  in  effect  an  injunction  invcdvin^  equitable 
jurisdiction  which  is  not  inherent  in  the  re- 
corder's court  nor  given  by  express  grant  or  as 
a  necessary  incident  to  its  nower  and  the  de- 
partment of  buildings  under  the  Building  Codo 
having  authority  t^  revoke  permits  and  to  stop 
construction  and  to  proceed  in  a  court  of  com- 
petent jurisdiction  to  restrain  disobedience  of 
its  orders. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cant 
Dig.  i  458.] 

2.  Mandamus  ®=3l72  —  Qt7E8tionb  Consid- 

KRED. 

In  mandamus  proceedings  to  set  aside  order 
of  recorder's  court  restraining  erection  of 
building  j^ending  suit  involving  -nolation  of  De- 
troit Building  Code,  the  court  could  not  con- 
sider whether  department  of  buildings  had  act- 
ed pr(q;«rly. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  if  381-385.} 

Ostrander,  J.,  dissenting. 

Petition  for  mandamus  by  Jacob  Adier  and 
another  against  William  F.  Connolly,  Record- 
er of  the  City  of  Detroit     Writ  issued. 

Argued  before  KUHN,  a  J.,  and  STONB, 
OSTRANDER,  BIRD,  MOORE,  STEEiRB, 
and  FELIiOWS,  JJ. 

J.  Shurly  Kennary,  of  Detroit,  for  relators. 
Harry  J.  Dlngeman  and  James  H.  Lee,  both 
of  Detroit,  for  respondent. 

FBUiOWS,  J.  Plaintiffs,  having  submit- 
ted their  plans  and  specifications,  received 
on  October  21,  1916,  from  the  department  of 
bnildings  of  the  dty  of  Detroit,  pursuant 
to  the  Building  Code  of  that  dty,  a  permit 
for  the  erection  of  a  building  at  the  north- 
west comer  of  Woodward  and  ColUngwood 
avennes,  the  building  to  consist  of  seven 
stores  on  the  ground  floor  and  fourteen  apart- 
ments on  the  second  and  third  floors.  Plain- 
tiffs let  to  various  contractors,  the  contracts 
Involving  the  construction  of  the  building, 
and  on  May  28,  1917,  they  allege  In  their 
petition,  they  bad  expended  $60,000  thereon. 
Th^re  seems  to  have  been  no  c<»nplal>nt  by  the 
department  of  buildings  as  to  the  construc- 
tion of  the  building,  but  npon  the  complaint 
of  <me  Roes,  a  person  wh<rily  disassodated 
with  such  department,  on  May  25th,  a  sum- 
mons Issued  out  of  the  recorder's  court  was 
served  on  plalntUFs,  returnable  May  28th,  re- 
quiring them  to  answer  such  complaint  for 
a  violation  of  the  Building  Code.  On  the 
return  day  they  appeared  and  asked  for  an 
adjournment  of  the  case  until  June  4th. 
Their  application  for  this  adjournment  was 
granted  on  condition  that  they  discontinue 
woilc  in  the  meantime.  They  allege  they 
bad  no  alternative  under  the  order  than  to 


stop  work  or  go  to  trial  without  preparation, 
and  so  consented  to  discontinue  work  until 
the  4th.  On  the  4th  of  June  the  case  was 
adjoamed  to  the  7tb,  then  to  the  lltb,  and 
from  time  to  time  since,  and  is  still  pending. 

On  June  7th  defendant  made  an  order  that 
no  more  work  be  done  on  the  building  until 
the  case  is  decided.  The  return  does  not 
clearly  state  whether  this  order  vraa  con- 
sented to  or  not,  but  It  was  conceded  on  the 
argument  that  this  order  was  not  consented 
to  by  plaintiffs,  and  the  transcript  of  the 
proceedings  of  June  11th  shows  that  plain- 
tiffs asked  that  such  order  be  vacated,  which 
request  was  refused  by  defendant 

[t]  It  is  sought  by  this  proceeding  to  set 
aside  the  order  of  the  recorder  restraining 
plaintiffs  from  doing  any  more  work  on  the 
building  until  the  case  is  finally  dedded. 

The  recorder's  court  of  the  dty  of  Detroit 
was  provided  for  by  the  charter  of  that  dty 
(Act  No.  326,  Local  Acts  1883,  as  amended). 
It  was  not  given  equity  jurisdiction,  and  we 
do  not  understand  it  to  be  daimed  that  it 
has  sudi  Jurisdiction  as  a  necessary  Ind- 
dent 

The  order  of  the  recorder  here  involved  op- 
erates as  an  injunction  in  restraining  the 
plaintiffs  from  proceeding  with  the  work  of 
erecting  their  building.  The  authority  to 
grant  Injunctions  is  inherent  in  a  court  of 
equity,  but  it  Is  not  inherent  In  the  record- 
er's court  of  the  dty  of  Detroit,  nor  is  it 
given  either  by  express  grant  or  as  a  nec- 
essary inddent  to  Its  power. 

[2]  Authority  is  given  the  department  of 
bnildings  by  the  terms  of  the  Building  Code  to 
revoke  permits,  and  to  ptc^  construction  aft- 
er notice  and  hearing;  and  the  Building  Code 
authorizes  the  department  of  buildings  to 
proceed  In  a  court  of  competent  Jurisdiction 
to  restrain  disobedience  of  such  order  to  stop 
construction.  This  provision  authorizes  a 
proceeding  in  a  court  of  equity  at  the  in- 
stance of  the  department  of  bnildingrs,  but 
no  sudi  proceeding  has  been  Instituted.  We 
cannot  in  this  proceeding  inquire  whether 
the  department  of  buildings  has  acted  prop- 
erly or  not  much  less  may  the  Judldal 
branch  of  the  government  assume  to  Itself 
the  discharge  of  those  functions  wliich,  under 
the  div^ion  of  powers,  belong  to  a  co-ordi- 
nate brandi  of  the  government. 

The  order  of  the  recorder  restraining  the 
plaintiffs  from  proceeding  with  the  construc- 
tion of  their  building  pending  the  hearing  of 
the  case  brought  against  them  for  a  vio- 
lation of  the  Building  Code  and  entered  in 
that  case  was  entirely  without  authority  and 
should  be  set  aside.  The  writ  will  issue  as 
prayed.    No  costs  will  be  awarded. 

KUHN,  C.  J.,  and  STBERB,  STONE, 
MOORE,  BROOKE,  and  BIRD,  JJ.,  concur. 

OSTRANDEIR,  J.  (dissenting).  The  peti- 
tion In  this  cause  does  not  affirmatively  state 
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that  the  order  complained  about  was  entered 
in  the  recorder's  court,  which  Is  a  court  of 
record.  It  was  assumed  when  the  order  to 
show  cause  was  granted  that  there  was  of 
record  an  order  of  that  court.  At  the  hear- 
ing It  was  agreed  by  counsel  that  the  order 
complained  about,  and  wbldti  this  court  Is 
asked  to  set  aside,  Is  not  matter  of  record  at 
all,  and  was  an  announcement  or  declaration 
of  the  recorder,  resting  wh6Uy  in  par(H. 
How  it  can  be  enforced  as  a  restraining  or- 
der Is  not  obvious,  and  is  not  made  to  ap- 
pear, nor  how  its  recall  can  be  effected  by  an 
order  of  this  court.  Proceeding  no  further,  it 
is  clear,  I  think,  that  the  order  to  show 
cause  should  not  have  been  made,  and  that 
the  petition  therefore  should  be  dismissed. 

There  is  another,  and  the  real,  aspect  of 
the  matter,  which,  in  view  of  the  opinion  of 
Mr.  Justice  FELLOWS,  I  shall  briefly  consid- 
er. The  recorder  did  not  exercise,  or  assume 
to  exercise,  equity  Jurisdiction  in  the  matter, 
nor  to  grant  an  Injunction,  nor  to  issue  a 
restraining  order.  He  assumed  to  grant  a 
contluuance,  and  successive  continuances,  of  a 
cause  of  which  Jurisdiction  had  been  assum- 
ed, upon  condition,  which  oondi;tlon  was 
orally,  and  not  otherwise,  expressed,  and  It 
may  be  assumed  that  except  with  the  condi- 
tion no  continuance  would  have  been  grant- 
ed. He  refused  upon  motion  to  set  the 
condition  aside.  How  the  condition,  as  such, 
could  be  enforced,  I  do  not  know.  It  is  not 
a  point  requiring  any  consideration.  It  Is 
not  pretended  that  there  has  been  a  violation 
of  the  admonition  of  the  court,  or  an  attempt 
to  enforce  it  by  any  action  of  the  court.  The 
pretense  is  that  plaintiffs  are  restrained  by 
an  order  of  court  There  Is  no  order  of  rec- 
ord. There  is  therefore  none  to  be  set  aside 
or  vacated  by  the  order  of  this  court  In 
this  view  I  conclude  also  that  the  petition 
ought  to  be  dismissed,  with  costs  to  the  real 
respondent 


TDSANT  et  al.  ▼.  GRAND  LODGE,  A,  O. 

U.  W.    (No.  81613.) 

(Supremo  Court  of  Iowa.     May  14,  1917.) 
1.  Insurance  e=s>618(l)  —  MTn?t7AL.BKNBiTr 

INSUKANCE  —  AFPUOATIOR  —  EVIDSNOB  — 

Admissibility. 
In  view  of  Code,  g  1741.  reqnirmg  all  insur- 
ance companies  or  associations  on  issue  or  re- 
newal of  a  policy  to  attach  thereto  a  true  copy 
of  the  application,  and  section  1826,  applying 
the  same  provision  to  mutual  beaent  associa- 
tions, bat  providing  that  omission  to  do  so  shall 
not  render  the  certificate  invalid,  but  that  if  the 
association  neglects  to  comply  it  shall  not  plead 
or  prove  the  falsity  of  any  representations  in  an 
action  on  the  certificate,  nor  need  the  plaintiff 
plead  or  prove  the  application,  it  was  proper  in 
suit  to  restrain  enforcement  of  certain  by-laws 
to  exclude  the  applications  of  plaintiffs  if  not 
attached  to  the  policies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  |  2008.] 


2.  iNSUKANCE  9=9719(8)  —  Mtttuai.  Bknetit 
Insttbance— Amsndkbnt  of  Abtiolbs— Di- 
vision or  MEUBEBSUIP— POWEBS. 
A  fraternal  beneficiary  association  organized 
under  Code,  §i  1822,  1823,  ia  withont  power  by 
amendment  or  otherwise  to  divide  its  member- 
diip  so  as  to  place  the  yonnger  members  on  a 
self-paying  basis,  and  constitute  the  older  mem- 
bers a  separate  division,  raising  their  assess- 
ments to  a  prohibitive  point  and  requiring  them 
to  pay  their  own  losses  in  the  separate  dasa, 
though  an  option  is  provided  of  entering  the 
class  of  younger  membeis  upon  payment  of 
largely  increased  and  practically  prohibitive 
rates  npon  the  basis  of  becoming  new  members 
at  the  date  of  their  transfer. 

[E!d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  1856.] 

Appeal  from  DL^rict  Court,  Polk  Ooonty ; 
W.  S.  Ayres,  Judge. 

Suit  in  equity  by  the  plaintiffs  as  mem- 
bers of  tlie  defendant  association  asking 
to  enjoin  the  enforcement  a^Ealnat  them  of 
certain  by-laws  and  amendments  parported 
to  have  been  adopted  by  Qie  defendant  as- 
sociation whereby  the  rights  of  the  plaintiffs 
as  certificate  holders  of  life  Insurance  will 
be  greatly  depreciated  in  value.  There 
was  a  decree  for  the  plaintiffs,  and  the  de- 
fendants have  appealed.  Modified  and  af- 
firmed. 

E.  B.  Evans  and  H.  F.  Zeuch,  both  of  Des 
Moines,  tor  appellant  Miller  &  Walllngford 
and  Boy  B.  Corray,  all  of  Des  Moines,  for 
app^ees. 

EVANS,  J.  The  defendant  Is  a  fraternal 
beneficiary  association  organized  under  the 
provisions  of  sections  1822  and  1823  of  the 
Code.  It  was  originally  organized  about  50 
rears  ago  as  a  voluntary  association,  and 
was  formally  Incorporated  In  1911  as  a  vol- 
untary association  not  for  profit  It  Is  ee- 
sentlally  a  life  aasodation  which  purports 
to  pay  Its  death  losses  by  appropriate  as- 
sessments npon  the  surviving  members.  Its 
maximum  insurance  is  ^000,  for  which  it 
Issues  its  oertlflcate  to  a  member.  For 
many  years  and  up  to  the  year  1901  monthly 
assessments  of  $1  upon  every  member  were 
made  for  the  purpose  of  paying  death  losses. 
In  1901  a  change  was  made  which  appears 
to  have  been  goierallf  aoqulesced  In.  This 
change  increased  and  dasslfled  the  rates  of 
assessment  so  as  to  impose  a  somewhat 
heavier  rate  upon  the  older  men  than  upc»i 
the  younger.  A  minimum  rate  of  $1.30  and  a 
maximum  rate  of  $3.86  per  assessment  were 
adopted.  The  maximum  rate  allied  to  men 
50  years  of  age  and  over.  Monthly  aaseas- 
ments  at  this  rate  were  thereafter  made. 
In  1911  certain  changes  were  made  whldi 
greatly  affected  the  plan  of  insurance  there- 
tofore in  force,  and  this  change  was  further 
Intensified  by  certain  action  had  in  1916. 
The  controversy  centers  upon  these  latter 
changes,  and  these  will  be  dealt  with  more  In 
detail.  The  plalntUfs  are  four  members  of 
the  def«idant  order  who  have  been  such  for 
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many  years  and  have  brought  this  suit  In 
their  own  behalf  as  certificate  holders  and 
In  behalf  of  other  members  similarly  sltnat- 
M.  Up  to  a  time  shortly  prior  to  the  bring- 
ing of  this  salt  the  defendant  order  had  a 
membership  In  Iowa  of  about  16,000.  Since 
that  time  its  membership  has  been  somewhat 
rednced,  and  Its  life  may  be  at  stake  in  this 
proceeding.  Leading  np  to  the  action  of 
which  complaint  is  made  it  may  be  said 
first  that  the  officials  of  the  defendant  order 
claim  that  for  many  years  they  had  col- 
lected from  tbeir  members  less  than  the  cost 
of  their  Insnrance;  that  the  compai^  had 
been  organized  and  operated  in  a  hapliaaard 
sort  of  way  wlthont  any  reference  to  mor- 
tality tables;  that  the  computations  of  ac- 
tuaries showed  it  to  be  in  fact  Insolvent  in 
tbe  sense  that  its  certificates  or  policies  were 
altimately  greater  in  sum  total  than  oonld 
possibly  be  realized  by  the  collection  of  as- 
sessments at  the  rate  then  In  force ;  that  the 
older  members  of  the  order  w«e  famishing 
practically  all  the  mortality  and  were  there- 
fore a  liability  rather  than  an  asset;  that 
the  assessments  colle<*ed  from  monbers  over 
50  years  of  age  were  not  sufficient  to  pay 
tbe  death  losses  of  membefrs  above  such 
a^e;  that  if  these  older  members  could  be 
eliminated  or  could  be  required  as  a  sepa- 
rate class  to  pay  a  rate  which  would  of  Itself 
pay  the  death  losses  in  their  ranks,  then  the 
order  would  become  automatically  Bolvent 
in  the  actuarial  sense.  The  separation  of 
these  older  members  as  a  class  from  the  re- 
maining body  of  the  order  became  the  objec- 
tive of  the  officials,  and  their  acts  to  that 
end  are  the  occasion  of  this  controversy.  Biy 
methods  to  be  further  stated,  the  older  mem- 
bers were  put  Into  a  separate  class  and  were 
required  to  pay  the  death  losses  of  such 
class ;  the  great  body  of  the  younger  member- 
ship being  wholly  exempted  from  any  lia- 
bility for  such  death  losses.  Tbe  result  of 
such  classification  wae  to  Increase  the  rates 
of  assessment  of  this  class  to  a  prohibitive  de- 
gree, being  an  Increase  of  360  to  460  per  cent. 
The  class  litto  which  the  older  men  were 
gathered  is  known  in  this  record  as  divi- 
sion A.  This  class  now  contains  115  mem- 
ben.  The  115  members  are  assessed  at  a 
rate  fixed  by  the  computations  of  an  actuary 
which  wll  be  sufficient  to  pay  the  earlier 
death  losses  as  they  occur  and  to  build  up  a 
reserve  suffident  to  pay  the  beneficiary  of 
the  last  man  to  succumb.  By  this  plan 
the  problem  of  Insolvency  has  been  rendered 
exceedingly  simple.  If  the  older  members 
pay  the  rates  of  assessment  Imposed  solvency 
will  thereby  be  accomplished.  If  they  fail 
to  pay,  they  must  lapse,  and  thereby  sol- 
votcy  will  be  likewise  accompllsbed.  In 
other  words,  the  alleged  Insolvency  of  tbe 
order  was  gathered  into  this  one  place  and 
was  charged  up  to  these  older  members  on 
the  theory  that  they  were  responsible  for  it. 
But  they  were  allowed  the  generous  option 
of  taking  lit  or  letting  It  alone.     It  was 


enough  that  tbe  body  of  the  younger  member- 
ship was  wholly  exempted  from  its  obllga- 
tlous.  The  method  adopted  for  bringing 
about  this  result  impresses  us  aa  somewhat 
original.  In  1911  a  by-law  was  adopted 
creating  a  new  class  into  which  future  mem-' 
bership  would  be  received.  This  class  is 
known  in  the  record  as  division  B.  The  fol- 
lowing rate  of  assessment  per  $1,000  was  pro- 
vided for  such  new  class: 


Age. 

18..., 

19.... 


Zl.. 
22.. 
tt.. 


K&te. 
.11.00 
,..  1.03 
...  1.06 
...  1.08 
...  1.10 
,..  1.13 
..  1.17 

...  i.a 

..  1.24 
...  1.28 

..  1.82 
,..  1.87 

,..  1.41 
..  1.46 
,..  1.B0 
,..  L56 
...  1.62 
..  1.68 


Age. 

36.... 

37.... 

38.... 

S>.... 

40.... 

41.... 

48.... 

43.... 

44.... 

46.... 

M.... 

47.... 

48.... 


60. 

61. 
52. 
63. 


Rata. 
.3  1.74 
..  1.81 
...  1.88 
,..  1.96 
..  2.03 
..  2.12 

..  in 

,..  2.31 
,..  2.41 
..  2.62 
,..  2.63 

...  2.76 
...  2.89 
..  3.04 
...  3.20 
...  3J6 
...  3.64 
...  3.73 


Age. 
64 

Rate. 
...3  3.94 

65 

4.20 

ft 

4.39 

67 

4.66 

68 

4.95 

69 

6.29 

60 

6.64 

61 

6.02 

62 

6.43 

63 

6.85 

84 

7.80 

85 

7.94 

88 

8.29 

67 

8.82 

68 

9.31 

69 

....  10.00 

70 

..  10-64 

Over  70  at  70. 

The  existing  membership  was  thereafter 
known  as  division  A,  and  continued  to  pay 
assessments  according  to  the  rates  establish- 
ed in  1901,  which  were  as  follows: 

Ages.  Aneaament  Rates. 

9  1,000  I  2,000 

Olaaa  1, 18  to  14  jMrs,  inolnatre  ......  t  .66  1 1.10 

Claas  2,  26  to  29  years,  Inclusive 76  1.45 

Class  3,  30  to  34  yean,  Inclusive, 80  1.65 

Class  4,  36  to  39  years.  Inclusive,   .96  .1.90 

Claaa  6,  40  to  44  reara,  tnelusiva.  U6  126 

Class  6,  46  to  49  years,  imcluslTe,  1.46  190 

Class  7,  60  and  ovar 1.9S  3.85 

The  table  of  rates  adwted  for  the  new 
class  was  what  is  known  as  the  level  rate 
plan.  Tbe  rate  of  assessment  of  a  member 
was  determined  therein  by  the  age  attained 
by  him  at  the  time  he  became  a  member,  and 
such  rate  would  continue  unchanged  there- 
after; whereas  the  rate  of  assessment  for  a 
member  in  division  A  increased  with  advanc- 
ing age,  and  was  determined  by  the  age  of  the 
member  at  the  time  of  tbe  assessment  The- 
oretically, at  first,  any  proposed  member  had 
the  option  of  joining  either  division.  As  a 
matter  of  fact,  the  officials  favored  division 
B.  They  invited  all  new  membership  into 
such  division.  The  division  was  also  open  to 
a  transfer  by  the  membership  of  division  A. 
The  table  of  level  rates  for  division  B  was 
naturally  more  attractive  to  younger  mem- 
bers than  to  tbe  older.  In  1912  division  A 
was  closed  entirely  to  new  membership,  and 
new  members  were  received  only  in  division 
B.  This  of  itself  not  only  throttled  dlvialon 
A  by  the  cutting  off  of  its  new  membership, 
but  it  increased  the  pressure  upon  the  young- 
er members  to  transfer  to  division  B.  And 
such  was  the  result  as  we  have  already  in- 
dicated. By  a  system  of  blood  transfusion, 
division  B  took  all  the  strong  blood  of  the 
original  association,  and  absorbed  all  its  sol- 
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vency,  and  left  It  nothing  bnt  Its  former  Ila- 
blUUes. 

From  1911  to  February,  1916,  the  offldala  of 
the  order  In  effect  operated  two  independent 
companies  side  by  side  The  death  losses 
In  division  A  were  <^iarged  against  that  di- 
vision alone,  and  those  of  division  B  were 
charged  against  It  alone.  The  1901  tables  of 
assessment  rates  was  applied  to  division  A, 
and  the  1911  table  was  applied  to  division 
B.  The  monthly  assessments  in  division  A 
were  not  sufficient  to  pay  all  the  death  losses 
therein  so  that  the  reserve  was  ^icroached 
upon  and  the  insolvency  of  the  division  In- 
creased. In  division  B,  only  ten  monthly  as- 
sessments were  made  each  year,  and  the 
amount  thereof  paid  all  death  losses  and  built 
up  a  reserve  fund  of  more  than  $350,000.  In 
February,  1916,  further  amendments  were 
adopted  at  a  special  session  of  the  Grand 
Lodge  which  were  Intended  to  end  pretense 
and  to  heal  the  dripping  wound  .by  removing 
the  seat  thereof.  By  these  amendments  the 
members  of  division  A  were  peremptorily  re- 
quired to  transfer  to  division  B.  Upon  sndi 
transfer  they  were  given  the  option  of  two 
courses:  (1)  They  could  maintain  their  In- 
surance by  paying  the  division  B  rate  which 
we  have  above  set  forth;  (2)  or  they  could 
continue  to  pay  their  assessments  according 
to  the  1901  table  of  rates  of  division  A  and 
submit  to  a  scaling  of  their  certificates  down 
to  an  amount  commensurate  with  such  rate 
of  assessment  as  shown  by  the  mortalil7  ta- 
bles of  the  actuaries. 

The  table  of  scaling  thus  presented  as  an 
alternative  was  as  follows: 

Rate  Rate  Rate  Rate 

n.OO.  I1.S5.  t2.9S.  I3.8S. 

50 1306.00  $610.00  $915.00  $1,220.00 

51 290.00  580.00  870.00  1,160.00 

52 275.00  651.00  826.00  1,102.00 

5S 281.00  6Z3.0O  7(4.00  1,046.00 

64 247.00  495.00  742.00  990.00 

55 232.00  464.00  696.00  928.00 

56 222.00  444.00  666.00  888.00 

57 209.00  418.00  62T.00  (3«.00 

68 197.00  394.00  691.00  788.00 

59 185.00  369.00  564.00  738.00 

60 1T3.00  346.00  519.00  692.00 

61 162.00  324.00  486.00  648.00 

62 168.00  303.00  466.00  606.00 

63 143.00  286.00  428.00  670.00 

64 134.00  267.00  401.00  534.00 

65 123.00  246.00  389.00  492.00 

66 118.00  235.00  353.00  470.00 

67 111.00  231.00  832.00  442.00 

68 105.00  209.00  814.00  418.00 

69 98.00  195.00  293.00  390.00 

70  or  over...  92.00  183.00  276.00  366.00 

Under  the  first  option  a  member  70  years 
of  age,  though  he  had  been  such  member  for 
40  years,  would  be  required  to  pay  upon 
transferring  to  division  B  precisely  the  same 
rate  as  a  new  member  of  such  age,  namely, 
110.64  per  assessment  for  $1,000  Insurance. 
For  the  holder  of  a  $2,000  certificate,  this 
would  be  $21.28  per  month.  Under  the  sec- 
ond option  such  member  must  consent  to  a 
scaling  down  of  his  certificate  from  $2,000 
to  $366.    It  will  be  seen  therefore  that  the 


options  presented  to  the  mevaber  of  division 
A  were  not  options,  but  alternatives.  It  mat- 
tered little  to  the  member  which  way  be  fac- 
ed; he  was  confronted  with  menace  either 
way. 

In  the  pioneer  days  of  this  state  there  was 
extant  a  boy  story  of  two  hunters,  Caucasian 
and  Indian.  In  the  division  of  game,  the 
Caucasian  said  to  the  other,  "I'll  take  the 
turkey  and  you  take  the  buzzard;  or,  if 
you  would  rather,  you  take  the  buzzard  and 
I'll  take  the  turkey."  The  Indian  grunted 
his  reply,  "You  never  said  turk^  to  me." 
This  resembles  the  situation  of  the  members 
of  division  A  as  they  see  It  l^ey  see  noth- 
ing but  "buzzard"  in  either  alternative. 

At  the  time  of  the  adoption  of  this  last 
amendment,  7,000  members  remained  in  divi- 
sion A.  The  immediate  result  was  that 
thousands  of  them  lapsed  and  other  thou- 
sands of  them  submitted  to  the  compulsion 
of  a  transfer  so  that  now  as  already  Indi- 
cated only  115  remain.  In  order  to  accom- 
plish this  amendment,  which  was  an  amend- 
ment of  the  constitution,  a  two-thirds  vote 
of  the  representatives  at  the  special  session 
was  required.  This  was  accomplished  only 
by  connting  the  votes  r^resenting  division 
B.  The  only  questions  litigated  herein  are 
those  involving  the  rights  of  the  115  remain* 
Ing  members.  Four  of  them  are  the  plalntUEs 
herein.  These  have  been  members  of  the 
order  In  good  standing  tor  from  26  to  30 
years.  They  challenge  the  legality  of  the 
purported  amendments  of  1911  and  1916: 
they  challenge  the  power  of  the  Orand  Lodge 
to  establish  two  so-called  divisions  to  occupy 
the  same  field  of  Insurance;  they  challenge 
its  power  to  charge  the  mortality  of  the  or- 
der agalnat  the  older  membership;  th^ 
diallenge  its  power  to  make  an  amendment 
so  fundamental  as  to  diange  the  essential 
character  of  the  order  by  converting  it  from 
a  mutual  assessment  company  paying  death 
losses  when  they  occur,  to  what  in  practical 
effect  is  an  old  line  investment  cmnpany; 
they  challenge  the  new  rate  proposed  as  be- 
ing unreasonable  and  InequitaUe  and  the 
proposed  scaling  of  certificates  as  illegal. 
These  propositions  ate  reducible  to  the  one 
ultimate  proposition:  Were  the  acts  done 
and  proposed  by  the  order  so  beyond  the 
bounds  of  reasonableness  in  a  I^gal  sense 
that  th^  should  be  held  ineffective? 

I.  Preliminary  to  the  ultimate  question,  a 
question  of  evidence  is  presented.  Qn  tiie 
trial  below  the  defendant  offered  in  evlden<» 
the  respective  applications  of  the  plaintiffs 
when  they  applied  for  membership  to  the  or- 
der. By  these  applications  the  applicants 
agreed  to  be  bound  by  future  amendments 
to  the  by-laws.  PlalntifCB'  objection  to  this 
offer  was  sustained  on  the  ground  that  such 
applications  were  not  attached  to  the  cer- 
tificates as  required  by  section  1741.  Appel- 
pellants'  first  complaint  Is  directed  to  this 
ruling.  Its  contention  is  that  section  1741 
has  no  appllcatloa  because  of  the  prorlalona 
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of  sectioD  1826.  Tbeaa  two  sections  are  as 
follows : 

"Sec.  1741.  Copv  of  Application.  All  insui^ 
ance  companies  or  associations  shall,  upon  the 
issue  or  renewal  of  any  policy,  attach  to  such 
policy,  or  indorse  thereon,  a  true  copy  of  any 
application  or  representaticm  of  the  assured 
which,  by  the  terms  of  such  policy,  are  made  a 
part  thereof,  or  of  the  contract  of  insurance,  or 
referred  to  therein,  or  which  may  in  any  manner 
affect  the  validity  of  such  policy.  The  omission 
so  to  do  shall  not  render  the  policy  invalid, 
but  if  any  company  or  association  neglects  to 
comply  with  the  requirements  of  this  section  it 
i4>aU  forever  be  prechided  from  pleadinir,  alieg>- 
ing  or  proving  any  such  application  or  represen- 
tations, or  any  part  thereof,  or  falsity  thereof, 
or  any  parts  thereof,  in  any  action  upon  such 
policy,  and  the  plaintiff  in  any  such  action  shall 
not  be  required,  in  order  to  recover  against  such 
company  or  association,  either  to  plead  or  prove 
such  application  or  representation,  but  may  do 
so  at  his  option." 

"Sec.  1826.  Copy  of  Application.  AH  such 
Associations  shall,  upon  the  issue  or  renewal  of 
any  beneficiary  certificate,  attach  to  such  cer- 
tificate or  indorse  thereon  a  true  copy  of  any 
application  or  representation  of  the  member 
which  by  the  terms  of  such  certificate  are  made 
a  part  thereof.  The  ominSon  so  to  do  shall  not 
render  the  certificate  invalid,  but  if  any  such 
association  neglects  to  comply  with  the  require- 
ments of  this  section  it  shul  not  plead  or  prove 
the  falsity  of  any  such  certificate  or  representa- 
tion or  any  part  thereof  in  any  action  upon  such 
certificate,  and  the  plaintiff  in  any  such  action, 
in  order  to  recover  against  such  association,  shall 
not  be  required  to  either  plead  or  prove  such 
application  or  representation." 

[1]  The  original  adoption  of  section  1741 
antedated  the  original  adoption  of  section 
1826.  Tbe  former  was  adopted  In  1880,  and 
Is  somewhat  general  in  its  application.  The 
latter  is  a  part  of  chapter  d,  and  has  special 
reference  to  fraternal  beneficiary  associa- 
tions. It  will  be  observed  that  they  are  not 
identical  In  their  provisions.  If  section  1741 
is  applicable  here,  the  ruling  of  the  trial 
court  was  right.  If  It  was  not  applicable, 
the  raling  was  wrong.  The  argument  for 
appellant  Is  that  because  section  1826  was 
adopted  subsequent  to  section  1741,  and  be- 
cause It  was  ma'de  a  part  of  the  special  chai)- 
ter  nnder  which  the  defendant  order  was 
organized,  it  was  Intended  to  supersede  the 
operation  of  1741  so  far  as  applicable  to 
such  an  organization.  As  an  original  prop- 
osition the  argument  Is  not  without  Its  force. 
But  the  question  thus  presented  has  hereto- 
fore received  our  consideration,  and  It  is 
not  longer  open  to  debate.  So  far  as  the  fact 
of  subsequent  adoption  is  concerned,  both 
sections  have  been  adopted  simultaneously 
by  subsequent  codification.  The  point  now 
nrgeU  by  appellant  has  been  ruled  adversely 
to  It  In  the  following  cases :  Grimes  v.  North- 
western Legion  of  Honor,  97  Iowa,  815,  64 
N.  W.  806,  66  N.  W.  183;  Stork  v.  Supreme 
Lodge  K.  of  P..  113  Iowa,  724,  84  N.  W.  721. 
See,  also,  Corson  v.  Insurance  Association, 
115  Iowa,  486,  88  N.  W.  1086;  McOonneU  v. 
Iowa  Mutual  Aid  Ass'n,  79  Iowa,  757,  43  N. 
W.  188.  The  mllng  of  the  trial  court  was  in 
accord  with  the  foregoing. 

II.  We    come   to   the   ultimate   question 


whether  the  amendments  promulgated  by  the 
Grand  Lodge  In  1911  and  1916  were  in  a 
legal  sense  unreasonable,  and  therefore  in- 
effective. In  reaching  a  general  conclusion 
upon  this  question  three  particular  features 
of  these  amendments  stand  out  prominently. 
They  are:  (1)  The  separation  of  the  mem- 
bership of  the  order  Into  two  distinct  divi- 
sions. (2)  The  alleged  change  of  the  fundamen- 
tal nature  of  the  insurance.  (3)  The  discrimi- 
nation made  against  the  older  members  In 
the  adoption  of  the  1911  table  of  rates  by 
refusing  them  recognition  of  their  existing 
membership  and  by  applying  the  rate  to 
them  as  of  the  age  attained  by  them  when 
they  should  transfer  to  division  B  Instead  of 
as  of  the  age  attained  by  them  when  they 
Joined  the  order. 

[2]  (1)  We  tblnk  there  was  no  power  in 
the  Grand  Lodge  by  amendment  or  otherwise 
to  divide  the  membership  of  the  order  Into 
two  divisions  upon  the  basis  which  was  ac- 
tually adopteid.  There  was  no  legitimate 
reason  for  such  division.  The  two  divisions 
thus  created  occupied  the  same  field  of  in- 
surance and  were  necessarily  competitive 
and  hostile.  No  set  of  officials  could  consist- 
ently serve  both  of  them.  To  serve  one  was 
to  neglect  the  other.  The  law  Is  deep  writ- 
ten in  the  nature  of  things  and  in  human  na- 
ture that  "no  man  can  serve  two  masters, 
*  *  *  else  he  will  hold  to  the  one  and 
despise  the  other."  This  law  has  had  Its 
exemplification  in  the  history  of  these  two 
divisions.  The  amendment  of  1911  purported 
to  create  Hivlslon  B  for  the  purpose  of  new 
members,  the  entire  existing  membership  of 
the  order  being  left  as  division  A.  This  was 
pure  indirection.  Though  indirection  it  was, 
it  bad  the  paradoxical  merit  of  franlcness, 
and  took:  no  cover  of  concealment.  Its  pur- 
pose Is  frankly  explained,  by  the  officials  as 
an  effort  to  put  the  ordex  upon  a  solvent 
basis.  They  reasoned  that  if  they  raised  the 
rates  upon  the  younger  members  they  might 
lose  them,  and  the  life  of  the  order  woidd 
thereby  be  threatened.  If  tbey  raised  the 
rates  ui)on  the  older  members  they  might 
lose  them  also,  but  sudi  a  loss  would  be  wd- 
comcJd  as  a  salvation  of  the  order.  It  would 
be  the  equivalent  of  a  discharge  of  its  great- 
est liabilities.  Sucb  was  the  conceded  pur- 
pose of  the  creation  of  division  B.  If  it  were 
not  conceded,  snch  purpose  ^puld  be  no  less 
plain.  Division  B  therefore  was  a  mere 
name.  Division  A  was  a  mere  name.  The  en- 
tity of  the  order  was  not  affected.  It  was  one, 
and  not  two.  By  the  use  of  these  names,  it 
was  intended  both  to  extinguish  and  to  keep 
alive  the  old  order.  As  division  A  it  was  to 
die,  and  as  division  B  it  was  to  be  born  again. 
By  the  death  of  division  A,  the  old  members 
would  lose  their  membership.  They  could 
come  into  division  B  only  as  new  members 
coming  into  a  new  order.  Their  rates  of 
assessment  therefore  would  be  determined 
by  the  age  attained  by  them  at  su«di  time, 
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and  not  by  tbe  agie  attained  by  tbem  when 
they  Joined  tbe  order  originally.  It  shoald 
be  borne  In  mln'd  that  these  old  members 
never  Joined  division  A.  That  name  was 
simply  applied  to  thfem.  They  Joined  the  de- 
fendant order  many  many  years  ago.  They 
are  still  members  of  it  Does  the  order  which 
the  plaintiffs  Joined  stUI  Uve?  Are  they 
members  of  It?  If  members,  are  they  old 
members,  or  simply  new  ones?  If  we  treat 
divisions  A  and  B  as  separate  entitles,  or  as 
distinct  parts  of  defendant's  entity,  oould 
both  of  them  at  any  time  have  had  a  pros- 
pect of  life?  When  the  divisions  wese  creat- 
ed, division  A  was  made  to  tnclnde  the  en- 
tire existing  order.  Has  division  A  been  dy- 
ing a  natural  death,  or  have  its  past  officials 
been  an  aid  to  its  demise?  If  they  have  held 
to  one  division  and  despised  the  other,  which 
have  they  despised? 

(2)  Turning  now  to  another  phase  of  the 
discussion,  much  Is  said  in  the  argument  for 
the  aefendant  as  to  the  aUeged  insolvency  of 
the  defendant  and  the  necessity  of  adopting 
some  means  to  save  its  existence.  We  are 
by  no  means  satisfied  that  the  question  of 
solvency  or  Insolvency  of  the  defaidant  oiv 
der  has  much  pertinency  to  the  case,  if  in- 
deed it  can  be  said  in  any  case  that  a  strict- 
ly mutual  assessment  company  is  either  sol- 
vent or  insolvent.  This  company  existed  orig- 
inally as  a  purely  voluntary  association  with- 
out even  the  formality  of  incorporating.  It 
was  formally  Incorporated  in  1911,  as  al- 
ready indicated.  It  was  purely  a  mutual 
assessmnit  company  imposing  and  collecting 
assessments  from  its  surviving  members  for 
the  payment  of  death  losses  after  they  had 
occurred.  It  gave  no  guarantees.  It  came 
Into  being  nearly  50  years  ago.  It  has  always 
paid  its  death  losses.  Tbe  claim  as  to  sol- 
vency is  based  upon  the  figures  of  the  actu- 
aries fr(Hn  which  It  is  deduced  that  with  the 
prospect  of  future  mortality.  It  cannot  con- 
tinue forever  to  pay  its  death  losses  upon  the 
rate  of  assessments  obtaining  prior  to  Idll. 
Up  to  1901  a  uniform  assessment  Of  fl 
per  month  had  been  made  upon  all  members 
regardless  of  age.  In  1901  the  dlflerentlal 
rate  was  adopted  which  we  have  hereinbe- 
fore set  forth  wherein  a  heavier  rate  was 
charged  upon  older  members  than  upon  the 
younger.  This  rate  has  always  been  ac- 
quiesced in  by  tbe  membership,  and  we  as- 
sume its  reasonableness  for  the  purpose  of 
this  discussion.  While  the  by-laws  prior  to 
1911  fixed  a  rate  of  assessment,  there  never 
was  any  limitation  in  the  by-laws  ajs  to  the 
number  of  assessments  which  might  be  levied 
at  such  rate.  So  far  as  the  constitution  and 
by-laws  were  concerned,  the  only  llmlta< 
tlon  upon  the  number  of  assessments  was 
determined  by  the  number  of  deaths.  The 
pow«r  of  the  order  therefore  to  make  sufil- 
dent  assessments  to  cover  the  death  losses 
was  ample  under  the  by-law&  The  dlf- 
flcnlty  with  the  exercise  of  this  power  was  a 


practical  one.  It  was  Uiat  the  making  of 
assessments  more  frequently  than  ooce  a 
month  had  a  manifest  toidency  to  materially 
reduce  the  membership  of  the  order.  The 
question  involved  in  this  litigation  therefore 
Is  not  so  much  the  power  of  the  order  to 
make  suffldoit  assessments  to  pay  all  death 
losses;  it  Is  rather  whether  the  methods 
ad<9ted  by  it  are  unreascmable  as  b^ng  dis- 
criminatory, and  therefore  unfair.  If  the 
order  bad  the  power  to  make  assessments  suf- 
ficient to  pay  all  losses,  then  surely  it  was 
not  insolvent,  unless  it  may  be  said  that 
all  assessment  companies  are  in  that  sense 
insolvent  from  their  very  Inception.  If  the 
order  was  simply  confronted  with  the  prac- 
tical difficnliy  of  inducing  its  memberablp 
to  submit  to  tlie  necessary  assessments  to  pay 
all  losses,  that  was  a  contingency  which  In- 
hered in  the  very  nature  and  plan  of  the 
association.  Mutual  insurance  has  its  own 
natural  limitations.  It  is  not  the  equivalent 
of  what  is  usually  known  as  "old-line"  in- 
surance. It  can  give  no  guarantee.  It  has  no 
assets,  and  is  oititled  to  none.  Whatever  It 
collects  belongs  to  some  beneficiary  of  a 
death  loss.  It  has  the  merit  of  cheapness  and 
the  demerit  of  uneertalnty.  It  is  something 
less  than  absolute  insurance.  Its  cheapness 
is  attractive,  and  the  real  value  of  it  Is  often 
more  than  ccMnmensorate  with  its  cost  The 
defendant  order  is  one  of  the  time-honored 
orders  of  that  kind.  It  has  been  a  real  boon 
to  thonsands,  and  ought  to  so  continue  for 
many  years  to  come.  We  are  told  that  when 
it  first  came  into  being  it  was  simply  an  un- 
dertaking by  approximately  2,000  persons, 
that,  while  his  membership  continued,  each 
would  pay  a  dollar  to  the  beneficiary  of 
every  death  los&  Such  an'  undertaking  could 
hardly  be  called  insurance  in  the  "old-line" 
sense;  but  mutual  Insurance  nevertheless  It 
was.  Was  the  association  at  that  time  sol- 
vent or  insolvent?  It  had  neither  assets  nor 
liabUities.  Oould  it  be  said  that  these  2,000 
men  each  had  secured  insurance  upon  his 
life  in  Che  sense  for  whidi  defendants^  of- 
ficials now  contend?  The  first  man  died, 
and  the  surviving  1,090  paid  their  dollars. 
This  proved  to  be  insurance  at  least  for  tbe 
first  man.  It  later  proved  to  be  substantial 
insurance  for  the  second  man.  If  this  mem- 
bership were  to  remain  stationary,  surely  the 
last  man  could  not  hope  for  any  benefits  to 
his  benefidary.  His  only  hope  would  rest 
upon  the  continuing  Increase  of  pb»  associa- 
tion and  the  taking  In  of  new  members.  With- 
out pursuing  further  the  illustration,  it  Is 
sufficient  to  say  tiiat  It  is  of  the  very  essence 
of  mutual  Insurance  and  of  the  efficiency 
thereof  that  It  shall  grow,  and  that  It  shall 
continue  to  receive  new  and  younger  blood. 
This  is  the  only  chance  for  the  two  thon- 
sandth  man.  When  growth  sickens  or  dies, 
mutual  insurance  depredates  accordln^ty. 
Continual  growth  has  beea  the  life  of  the 
defendant  order.    No  natural  leascm  appears 
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in  this  recoi^  wliy  it  should  not  have  so 
continaed,  if  it  had  been  heroic  enough  to 
taoe  Its  liabilities  without  subterfuge.  That 
a  member  should  live  beyond  the  natural 
expectancy  of  his  Uf«  ought  not  to  be  deemed 
an  offense  against  an  insurance  company. 
It  is  argued  by  defendant  tnat  it  is  costing 
more  to  carry  the  Insurance  on  these  <M 
men  than  they  are  paying  In  the  way  oi 
premiums.  This  argument  is  a  deduction 
from  another  fact;  tliat  the  older  mem  have 
furnished  aU  the  mortality  of  the  order, 
and  that  these  men  must  in  the  course  of 
time  create  similar  liaUUtles.  Granting  that 
these  men  must  soon  die,  the  death  loss  will 
be  no  greater  than  if  death  had  occurred  20 
years  ag.a  If  they  are  a  loss  to  the  com- 
pany now,  they  were  not  such  20  years  ago. 
They  have  t>een  paying  members  ever  since, 
and  have  cost  nothing  so  tar.  The  fact  that 
other  men  of  their  age  have  died  is  no  more 
chargeable  to  them  than  to  any  other  member 
of  the  order.  That  was  the  risk  that  all  took. 
When  these  men  Joined  the  order  it  was  with 
the  professed  purpose  of  continuing  in  it  to 
the  end.  Can  it  l>e  said  that  a  member  who 
lives  beyond  his  expectancy  is  a  greater  loss 
to  the  company  than  the  one  who  died  pre- 
matarely?  When  theae  men  Joined  the 
order,  they  Joined  themselves  to  a  member- 
sliip  many  of  whom  had  already  reached  tileir 
expectancy.  These  plaintiffs  began  at  once 
to  pay  death  losses  on  sudL  When  they 
paid  such  losses  they  had  nothing  to  exp(>ct 
in  return  from  those  whose  membership  hnti 
ceased  by  death.  Their  only  way  of  compen- 
sation was  from  those  who  should  come  after. 
They  relied  and  had  a  right  to  rely  for  the 
security  of  their  Insurance  upon  the  new 
blood  which  was  to  come.  And  yet  we  find 
that  in  1912  the  post  officials  of  this  order 
clAeed  division  A  against  all  new  membership. 
Was  that  an  act  of  life  or  of  death?  It  not 
only  closed  the  door  to  new  member.ship, 
but  It  opened  the  door  of  exit  from  A  into 
B  for  all  the  younger  membership  of  the 
order.  Having  thus  separated  the  young 
from  the  old,  it  then  said  in  effect  to  tUt 
older  men:  You  shall  constitute  a  little  com- 
pany of  your  own.  You  shall  pay  your  own 
death  losses.  We  shall  assess  you  sufficient!}' 
to  pay  such  death  losses  and  to  accumulate  a 
reserve  sufficient  to  pay  the  loss  of  the  last 
man.  Be  thou  faithful  unto  death  and  we 
will  give  you  a  reward  of  life. 

The  net  result  is  a  little  insurance  com- 
pany of  115  old  men  who  exhibit  staying 
qualities  comparable  to  those  of  some  dis- 
tinguished creatures  in  the  animal  world. 
This  result  has  lieen  brought  al>out  intention- 
ally, thoo^  drcuitonsly.  The  creation  of 
the  divisions  A  and  B  had  no  other  function 
or  purpose  than  to  accomplish  Just  this  in- 
sult. Is  it  a  fair  observance  of  the  obliga- 
tion implied  by  this  order  to  its  membership? 
CSieap  insurance  is  a  pressing  Inducement  to 
a  young  man.  But  what  is  cheap  insurance 
worth  even  to  a  young  man  if  after  he  ttas 


carried  it  all  his  Ufe  be  may  be  walled  off 
in  old  age  with  a  few  other  old  men  and 
thereby  separated  from  all  the  benefits  of 
tile  growing  order?  True  old  age  is  a  lia- 
bility, but  it  is  the  very  liability  against 
whidi  youth  insures.  Wthen  such  liability 
ic  about  to  mature,  sliall  it  be  deemed  an 
insolvency,  and  as  such  shall  it  be  gathered 
into  a  little  pocket  as  nature  gathers  her 
pns?  Sliall  an  old  membership  which  has 
paid  dues  for  30  years  be  deemed  the  equiva- 
lent of  a  mere  carbuncle  to  be  lanced  and  dis- 
charged for  the  saving  of  the  life  of  the  order? 

We  are  not  nnmtndfnl  of  the  warning  con- 
tained in  the  briefs  that  an  affirmance  of 
this  case  will  take  the  life  of  the  defendant 
We  would  fain  believe  otherwise.  If,  how- 
ever, such  be  the  result,  it  will  be  not  l>e- 
cause  of  the  conclusions  herein,  bat  I>ecBa8e 
its  life  has  already  been  taken.  If  it  may 
by  tills  process  become  rid  of  Its  liabilities 
by  the  overthrow  of  its  old  membership,  it 
has  made  a  great  discovery.  It  may  adc^t 
the  same  course  five  years  hence,  and  every 
four  or  five  years  thereafter.  True  it  prom- 
ises otherwise  henceforth,  but  new  promises 
are  no  better  than  old  ones.  These  plaintiffs 
had  promlsea  Future  plaintiffs  will  have 
nothing  more.  This  course  furnishes  a  sure 
door  of  escape  from  the  very  substance  of  in- 
surance liability.  It  is  the  door  of  repudia- 
tl(Hi  and  notliing  less.  What  is  the  Ufe  of 
the  order  worth  if  its  insurance  fails?  When 
a  human  being  makes  the  saving  of  Iiis  life 
the  chief  end  of  Ills  existence,  he  has  already 
lost  it  "Whoso  will  save  Ids  Ufe  shaU  Icwe 
it"  If  the  past  officials  of  this  order  had 
directed  their  solicitude  less  to  the  saving  of 
the  life  of  the  order  and  more  to  the  faitliful 
performance  of  its  obligations,  the  Ufe  of  the 
order  would  have  t>een  probably  secure.  No 
reason  Is  apparent  in  this  record  why  It 
should  not  have  prospered  indefinitely.  The 
Ufe-saving  proceedings  which  are  herein  con- 
sidered form  the  greatest  menace  which  it 
has  ever  confronted.  If  they  shall  prove 
fatal  It  must  l>e  charged  up  as  a  Ufe-saving 
fataUty.  If  the  order  can  be  saved,  its  honor 
must  be  reasserted  and  redeemed.  No  insur- 
ance company  can  live  in  the  dishonor  of  any 
form  of  repudiation. 

(3)  Much  of  the  contention  of  the  defendant 
order  is  based  upon  the  alleged  inadequacy  of 
rates  paid  by  division  A.  Tbis  was  the  1901 
tables  which  we  have  heretabefore  set  forth. 
It  is  urged  that  the  1911  table  adopted  for 
division  B  and  which  we  liave  hereinbefore 
set  forth,  is  a  correct  and  scientific  table  bas- 
ed upon  the  mortality  experience.  We  shall 
have  no  occasion  in  this  discussion  to  find  any 
fault  with  the  1911  taible.  What  has  not  been 
explained  to  us  in  the  briefs  is  why  the  long- 
time membership  of  these  plaintiffs  in  this 
order  should  be  ignored  in  applying  to  them 
the  1911  rates.  As  already  explained,  this 
table  presents  a  level  rate  plan  based  upon 
the  age  attained  by  the  member  when  he 
Joins.    Tliia  is  the  advantage  given  to  early 
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Joining.  For  Instance,  the  plaintiff  Tusant 
Joined  this  order  at  28  years  of  age.  Accord- 
ing to  the  1911  table  a  monthly  assessment 
of  $2.64  limited  to  t«i  assessments  a  year 
would  not  only  have  paid  every  death  loss 
occurring  during  his  lifetime,  but  would  cre- 
ate a  reserve  lai-ge  enough  to  mature  every 
outstanding  certificate  regardless  of  any  new 
membership.  Notwithstanding  his  long-time 
membership  at  all  times  in. good  standing,  the 
only  alternative  that  is  now  presented  Tus- 
ant  is  to  rejoin  the  order  of  which  be  has 
always  been  n  member  and  to  assume  a  rate 
of  assessment  according  to  the  age  now  at^ 
talned  by  him.  In  other  words,  he  Is  put  up- 
on precisely  the  same  basis  as  any  new  mem- 
ber of  his  present  age  would  be  put  Take 
the  case  of  Barlow  who  is  plaintiff  In  a  com- 
panion case  submitted  herewith.  He  was  a 
paj^ng  member  for  more  than  30  years.  The 
sum  total  of  his  assessments  and  dues  paid 
amounted  to  $098.  Be  was  expelled  for  fail- 
ure to  accept  eitbet  of  the  alternatives  pre- 
sented. If,  instead  of  becoming  a  member  of 
the  order  in  the  first  Instance  he  bad  proceed- 
ed to  create  a  fund  of  his  own  by  successive 
payments  equal  to  his  assessments  and  dues, 
such  fund,  including  accmlng  Interest,  would 
now  amount  to  a  sum  approximately  suffi- 
cient to  purchase  for  him  at  bis  age  of  74  a 
paid-up  insurance  policy  for  $2,000  upon  the 
basis  of  the  1911  table.  The  expert  for  the 
defendant  in  his  case  testified  that  a  paid-up 
policy  on  that  basis  would  cost  Barlow  some- 
thing over  $1,500  present  payment,  and  that 
the  present  value  of  payments  to  be  made  by 
him  in  accordance  \vltli  the  1911  table  would 
total  with  accruing  interest  something  over 
$1,600.  Yet  Barlow  is  told  by  the  officials  of 
the  defendant  order  that  he  has  at  all  times 
been  a  charge  upon  the  charity  of  the  order, 
and  that  the  cost  of  his  insuraiice  has-been 
largely  carried  by  other  members. 

Putting  together  the  plan  heretofore  in 
operation  and  the  new  plan  to  be  in  operation 
hereafter,  it  would  cost  Barlow  more  than 
$3,000  to  mature  his  $2,000  poUcy.  Con- 
sistently enough,  the  experts  of  the  defendant 
testified  In  Barlow's  case  that  his  present 
policy  had  no  value  because  the  future  pay- 
ments necessary  to  mature  it  would  with  In- 
terest amount  to  its  full  face  value.  This 
furnishes  a  concrete  illustration  of  the  de- 
fendant's theory  that  old  men  who  have  out- 
lived their  expectancy  have  already  cost  the 
defendant  order  more  than  the  value  of  tbelr 
insurance.  Such  theory  Is  manifestly  un- 
sound, and  it  devolves  upon  the  order  to  find 
some  other  cause  or  source  of  its  trouble. 
Barlow's  menHiersblp  has  cost  nothing  so  far 
to  the  defendant  order,  nor  will  it  ever  cost 
anything  If  his  expulsion  is  to  stand.  He  has 
paid  out  $998,  for  which  as  yet  he  himself 
tias  received  nothing.  True,  the  money  so 
j'Mld  has  been  expended  by  the  defendant 
order  for  tne  purposes  for  whldi  It  was  paid. 
But  the  only  possible  oonsidexation  for  Bar- 


low was  that  similar  expenditures  would  be 
made  in  behalf  of  his  beneficiary  at  the  matu- 
rity of  his  certificate.  This  consideration 
being  repudiated,  he  has  nothing.  The  rates 
tendered  to  him  are  precisely  the  same  as 
they  would  be  If  he  were  joining  as  a  new 
member.  Surely  a  correct  ttieory  of  insur- 
ance ought  to  find  some  present  value  in  a 
certificate  fully  maintained  for  30  years 
which  had  cost  $908.  If  this  be  so,  then  no 
new  rate  could  well  be  reasonable  If  It  ignor- 
ed such  ftict.  This  is  not  saying  that  such 
certificate  should  be  worth  $998.  It  may 
well  be  conceded  that  the  fact  of  eeristlng  In- 
surance for  30  years  had  of  Itself  a  substan- 
tial value,  in  that  the  contingency  of  death 
would  have  matured  the  certificate  at  any 
moment.  We  think  it  quite  clear,  however, 
that  if  this  order  was  Justified  at  all  In 
changing  the  fundamental  character  of  this 
Insurance  and  in  adopting  an  old-line  stand- 
ard and  a  level  rate,  then  it  should  be  such 
for  all  its  membership,  old  as  well  as  young. 
The  essence  of  the  level  rate  Is  that  the  age 
attained  at  the  time  of  membership  fixes  the 
unchanging  rate.  We"  have  held  frequently 
that  the  rl^t  of  an  association  to  amend  its 
by-laws  does  not  carry  the  right  to  make 
material  reduction  in  benefits  promised,  nor 
to  materially  increase  the  consideration  If 
fixed.  We  need  not  dte  authorities  to  these 
propositions.  None  of  our  previous  cases 
have  a  controlling  bearing  upon  the  case  at 
bar.  In  view  of  the  fact  that  there  was  no 
limitation  upon  the  power  of  the  order  as  to 
the  sum  total  of  assessments  which  it  might 
collect,  the  amount  of  the  particular  assess- 
ment is  not  a  controlling  question  except  as 
bearing  np<m  the  question  of  discrimination 
among  members.  The  following  authorities 
from  other  Jurisdictions  bear  upon  some  of 
the  Important  features  of  our  case:  EXiett  v. 
M:utual  Reserve  Fund  life  Association,  81 
Minn,  lie,  83  N.  W.  606,  834,  84  Nl  W.  457; 
Strauss  V.  Mutual  Reserve  Fund  Life  Ass'n, 
126  N.  O.  971,  36  S.  H.  352,  54  U  R.  A.  605,  83 
Am.  St.  Rep.  G09;  Benjamin  r.  Mutual  Re- 
serve Fund  Life  Ass'n,  146  OaL  34,  79  Pac 
517 ;  Williams  v.  Supreme  Conclave  Improved 
Order  of  Heptasophs  (N.  0.)  90  S.  BL  888. 
We  quote  from  the  Bbert  Case  as  follows : 
"It  is  evident  that  the  contract  contemplated 
an  unsteady  and  varying  death  fund  from  which 
to  pay  death  claims,  and  that  the  amount  of 
the  assessments  would  vary  according  to  the 
number  of  deaths,  the  growth  of  the  association 
In  membership,  and  earning  capacity  of  the  re- 
serve fund.  It  is  also  clear  that  the  law  of 
self-preservation  applied,  and  if,  at  any  time, 
in  order  to  meet  maturing  claims,  it  should  be- 
come necessary  to  levy  a  larger  amount  than 
that  stipulated  as  the  mazimam  rate  of  the 
table,  the  power  so  to  do  was  inherent  in  the 
association,  and  the  directors  would  have  au- 
thority to  pass  suitable  rules  and  r^ulations 
for  that  purpose.  But  it  is  equally  clear  that 
neither  by  the  contract  of  insurance,  in  con- 
templation of  the  laws  of  New  York,  the  con- 
stitution and  by-laws,  nor  from  the  natural,  in- 
herent power  of  the  association,  based  upon  the 
doctrine  of  the  general  good,  does  there  exist 
authority   to  arbitrarily   discriminate  in   favor 
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of  one  cIsM  of  memben  aad   againat  another 


We  quote  also  from  ttae  same  case  as  fol- 
lows: 

"The  old  members  joined  the  aasociation  up- 
on the  theory  that  it  was  to  be  a  living  institu- 
tion—as old  members  dropped  out  and  were  paid 
off,  new  ones  come  in,  younger  in  years ;  thus 
adding  strength,  and-  keeping  up  the  vitaiity  of 
tbe  aasociation.  l%e  new  members  entered  up- 
on the  same  basis  and  with  the  same  expecta- 
tion, yet  they  continue  to  be  assessed  as  of  the 
•ge  of  entry  on  the  1888  table.  There  has  been 
riiown  no  reaaon  for  drawing  an  arbitrary  line 
as  of  January  1,  1890.  If  the  board  of  directors 
could  advance  the  age  of  all  members  who  joined 
prior  to  1890,  they  can  keep  on  setting  out  class- 
es according  to  some  certain  year  of  entry,  and 
•dTanoe  its  members,  also,  as  to  age.  And,  if 
the  board  can  advance  the  members  who  joined 
prior  to  1880  to  the  current  rates  of  the  1888 
table,  they  can  for  the  same  reason  advance 
them  to  years  ahead  of  the  current  age.  The 
board  of  directors  bad  no  autiunrity  to  levy  such 
an  assessment  as  call  No.  86,  and  the  act  of 
tbe  defendant  in  canceling  plamtilTs  policy  for 
noniwyment  of  the  call  made  upon  such  oasis 
was  vrad." 

We  quote  also  from  the  Benjamin  Case 
as  follows: 

"The  essential  prindple  upon  which  co-opera- 
tiTe  associations  Uke  that  of  the  defendant  is  bas- 
ed is  that  there  will  be  a  constant  invigoration  of 
the  association  by  the  accession  of  new  members; 
that  it  shall  be  in  fact  a  going  concern  for  the  ad- 
Tantage  of  all,  and  that  every  member  of  the  as- 
sociation will  be  given  tbe  benefit  of  the  average 
mortality  of  the  entire  membership  in  force  at 
the  last  death  prior  to  an  assessment,  resulting 
from  this  constant  addition  of  new  members. 
And  it  was  necessarily  upon  this  theory  that 
the  earlier  members  of  the  association  joined  it. 
They  anticipated  the  benefit  which  would  result 
from  a  lower  average  mortality  through  the  con- 
stant accession  of  these  new  members,  and  it 
was  this  benefit  which  was  secured  to  Benjamin 
as  one  of  the  earliest  members,  by  the  provision 
in  bis  contract,  which  called  for  an  assessment 
'upon  the  entire  membership  in  force  at  the  date 
of  the  last  death  claim,  the  same  to  be  appor- 
tioned among  the  members  according  to  the  age 
of  each  member.'  He  was  entitled  to  this  benefit 
which  would  accrue  from  the  constant  accession 
of  such  members.  This  accession  would  natural- 
ly create  a  lower  average  mortality  among  the 
entire  membership,  and  consequently  a  smaller 
cost  would  have  to  be  sustained  by  each  mem- 
ber, where  tbe  assessment  to  meet  death  daims 
was  distributed  over  the  entire  membership, 
equally  ap^rtioned  as  to  amonnt  according  to 
the  respective  ages  of  the  members." 

Authorities  are  brought  to  our  attentlcm 
by  tbe  defendant  holding  contrary  to  tbe 
Tlews  herein  expressed.  Practically  all  of 
such  decisions,  however,  are  based  either  upon 
statutory  provisions  of  the  respective  states 
or  upon  by-laws  of  the  order,  none  of  which 
are  applicable  here.   • 

(4)  It  must  be  recognized  that  la  the  long 
run  the  actual  cost  of  'carrying  Insurance 
must  be  paid  In  some  way.  The  only  way 
open  to  a  mutual  assessment  assodaUon  to 
meet  such  cost  is  by  assessment  of  its  mem- 
bers. Sections  1822  and  1823  in  effect  require 
mcb  an  association  to  make  provision  for  the 
payment  of  death  losses  by  sufiBdent  assess- 
ment This  Implies  authority  in  the  associa- 
tion to  increase  rates  In  a  fair  and  reason- 
able way  when  reasonably  necessary.    This  la 


certainly  so  In  the  absence  of  a  c<mtract 
Umittng  authority.  Whether  the  aasociation 
organized  under  tbe  section  above  dted  has 
any  power  to  limit  by  advance  contract  the 
assessment  to  an  amount  less  than  Is  reason- 
ably necessary  to  comply  with  the  mandates 
of  such  sections,  we  do  not  now  determine. 
What  is  a  reasonable  rate  in  a  given  case 
must  be  determined  in  the  light  of  generally 
recognized  mortality  tables  and  actuary  com- 
putations. By  section  1839J  the  Legislature 
has  promulgated  a  mortall^  table  which  is 
obligatory  upon  all  associations  organized 
subsequently  to  such  enactment.  It  Is  not  re- 
troactlTe,  and  therefor  is  not  obligatory  upon 
the  defendant  assodatlon.  Nevertheless  it 
may  be  properly  considered  on  the  question 
of  reasonableness  in  the  fixing  of  rates,  as 
carrying  some  presumption  in  favor  of  its 
practical  correctness.  So  far  as  appears  in 
this  record  the  1811  table  of  rates  is  consist- 
ent with  such  legislative  mortality  table.  We 
do  not  denounce  this  1911  table  of  rates  as 
such.  It  is  not  necessary  for  us  now  to  hold 
that  such  table  could  or  could  not  be  applied 
to  the  existing  membership  If  done  without 
unreasonable  discrimination  and  with  recog- 
nition of  the  previous  duration  of  such  mem- 
bership. The  uncertain  element  at  this  point 
is  whether  tbe  1811  table  is  based  upon  a  plan 
or  form  of  insurance  which  in  its  nature  is 
fundamentally  different  and  more  expensive 
than  the  merely  mutual  assessment  insur- 
ance contemplated  by  chapter  9  of  title  8  of 
the  Code.  If  yea,  then  In  order  to  be  reason- 
able the  1911  table  should  be  scaled  down  to 
the  requirements  of  cheaper  insurance.  We 
have  already  stated  that  this  table  contem- 
plates not  only  the  current  payment  of  cur- 
rent death  losses,  but  also  the  creation  of  a 
large  reserve  fund  which  shall  be  sufficient 
to  mature  all  certificates  many  years  hence, 
regardless  of  the  future  acquisition  of  any 
new  members.  The  soundness  of  such  a  plan 
of  Insurance  is  not  questioned.  But  the 
question  is  whether  it  is  not  fundamentally 
different  from  the  plan  of  mutual  insurance 
contemplated  by  above  chapter  9.  If  it  la, 
tbe  defendant  order  had  no  power  to  adopt  it 
or  to  impose  increased  rates  for  its  mainte- 
nance!. If  the  mutual  insurance  contemplated 
by  the  statute  may  be  carried  with  reasonable 
safety  at  a  substantially  less  cost  both  to 
the  association  and  to  the  insured  without 
the  creation  of  reserves,  and  In  reliance  upon 
the  maintenance  of  the  membership  by  the 
acquisition  of  new  members  sufficient  to  make 
up  all  losses  of  membership  by  death  or 
lapse,  then  it  may  well  be  urged  that  the  stat- 
utory plan  must  be  adhered  to.  The  ques- 
tion of  reserve  and  the  profitable  use  and 
safe  care  thereof  presents  a  great  problem 
of  its  own.  Such  a  trust  fund  calls  for  statu- 
tory safeguards  both  for  its  custody  and 
for  its  pr<^)er  and  profitable  utilization.  In 
the  absence  of  statutory  safeguards,  reserve 
funds  have  heretofore  proved  too  often  to  be 
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a  tieasnre  lAld  up  '^rhere  moth  and  nut 
doth  corrupt  and  where  thieves  break  throng 
and  steal."  No  such  safeguards  are  provided 
in  the  cited  chapter.  We  do  not  find  it  now 
necessary  to  decide  this  question.  Argument 
has  been  directed  to  it  only  incidentally, 
and  we  reserve  decision  thereon. 

By  way  of  recapitulation  what  we  do  hold 
is  that  the  creation  of  classes  A  and  6  was 
a  mere  fiction,  and  was  ulterior  in  its  pur- 
pose and  unreasonable  in  its  result;  that 
the  purported  partition  wall  between  such 
divisions  must  be  Ignored;  that  the  entity 
of  the  defendant  is  one,  and  not  two;  that 
the  plaintiffs  are  members  of  the  defendant 
order,  and  that  the  meml>er8  of  class  B  are 
nothing  else  than  membera  thereof;  that  the 
creation  of  sudi  classes  to  occupy  the  same 
field  of  .insurance  and  for  the  purposes 
indicated  was  inherently  inconsistent  with 
the  organization  of  the  defendant,  and  that 
therefore  it  was  without  power  to  create  them ; 
that  the  action  of  the  order  in  purporting  to 
deny  to  the  plaintiffs  as  class  A  the  benefit 
of  a  going  concern  and  of  new  membership 
was  a  violation  of  tlieir  substantial  rights; 
that  the  same  is  to  be  said  as  to  its  refusal 
to  recognize  their  c(»itinuing  membership 
in  the  order;  that  if  a  level  rate  is  to  be 
applied  to  the  plaintiffs  it  must  take  account 
of  the  date  of  their  membership;  that  what- 
ever the  rates  applied  to  new  members,  such 
difference  of  rate  afforded  no  Ju8tificatl(»i 
for  the  separaticm  of  the  new  members  into 
an  independent  or  separate  class  to  be  exempt 
from  the  ordinary  liabilities  of  the  order; 
that  as  members  of  the  defendant  order  the 
members  of  the  soKalled  dass  B  became  nec- 
essarily liable  for  the  ordinary  liabilities  of 
the  order  for  death  losses;  that  such  new 
members  could  not  be  organized  into  a  sepa- 
rate class  or  association  within  the  defendant 
order  and  be  permitted  thereby  to  apprc^ri- 
ate  the  livery  and  the  life  of  the  defendant 
as  a  going  concern,  and  yet  be  exempt  from 
its  obligations — the  performance  of  whieh 
furnished  the  only  reason  for  the  organiza- 
tion and  existence  of  the  defendant  order. 

III.  One  other  question  remains.  The  de- 
fendant order  had  accumulated  a  fund 
known  as  the  emergency  fund.  This  amount- 
ed to  about  $120,000.  The  general  plan  that 
had  been  adopted  was  to  apportion  this  fund 
in  a  way  to  equalize  certain  inequalities  in 
the  table  of  rates.  For  instance  the  1901  ta- 
ble of  rates  was  based  upon  what  is  called  the 
step  rate  plan.  A  classification  of  seven  class- 
es was  adopted.  The  same  rate  was  applied 
to  eadi  member  of  a  class  regardless  of  the 
difference  in  age,  there  being  a  range  of 
difference  from  4  to  6  years.  Class  7  included 
all  persons  60  years  old  or  over.  Assuming 
the  rate  of  assessment  for  class  7  to  be  a 
proper  rate  for  a  man  SO  years  of  age,  it 
necessarily  became  deficient  as  a  rate  for  a 
man  of  70.    GSie  emergency  fund  was  applied 


to  this  deficiency  and  ultimately  to  the  ben^ 
fit  of  the  older  men.  The  new  members  I>e- 
cc«uing  such  after  1911  had  no  part  in  the 
creation  of  this  fund.  It  was  at  all  times 
thereafter  treated  as  belonging  to  division 
A  as  representing  the  existing  membership 
antedating  1911.  The  plaintiffs  for  them- 
selves and  for  the  115  members  of  division  A 
now  claim  the  exclusive  right  to  this  fund. 
Because  certain  of  the  older  members  who 
would  have  been  entitled  to  share  in  this 
fimd  transferred  to  division  B  under  the  al- 
ternatives presented  to  them,  the  trial  court 
apportioned  this  fund  and  awarded  about 
$71,000  thereof  to  be  set  aside  to  the  benefit 
of  such  old  members  who  have  so  transferred 
to  division  B,  Both  parties  complain  of  tlua 
action  of  the  court,  and  both  appeal  from  it. 
The  plaintiffs  contend  that  the  entire  fund 
should  have  been  awarded  to  them  without 
any  apportionment  The  defendant  contends 
that  the  court  should  have  made  no  order 
whatever  on  the  subject  because  the  pleadings 
raised  no  issue  pertaining  thereta  For  the 
plaintiffs  also  it  is  contended  that  there  was 
no  competent  evidence  before  the  court  to 
sustain  the  apportionment  made.  The  only 
evidence  we  find  in  the  record  to  sustain  the 
apportlomnent  are  certain  tele^ams  to  and 
from  the  actuary  which  were  put  in  evidraice 
over  the  objections  of  the  plaintiff.  The  de- 
fendant does  not  defend  the  competency  of 
this  evidence.  It  Is  also  true  that  there  is 
nothing  in  the  pleadings  that  tenders  or  raises 
any  issue  concerning  this  fund,  unless  it  can 
be  said  that  the  question  of  its  apportion- 
ment necessarily  inhered  in  the  controversy. 
If  there  ought  to  be  an  apportionment  of 
this  fund,  the  state  of  tb.e  record  is  not  sndi 
as  to  enable  us  to  determine  as  to  what  would 
be  a  proper  apportionment.  In  view  of  the 
conclusion  which  we  have  reached  that  the 
pretended  creation  of  classes  was  ineffective, 
and  that  all  the  members  of  the  order  are 
members  of  the  same  order  and  the  same 
class,  It  would  seem  to  render  the  question 
of  apporti(HUuent  quite  immaterial.  The  en- 
tire fund  still  belongs  t»  the  defendant  order. 
The  question  of  apportionment  will  be  re- 
served from  the  adjudication.  To  the  ex- 
tent herein  Indicated,  the  decree  of  the  trial 
court  will  be  modified.  In  all  other  respects 
It  Is  afiirmed. 

Modified  and  afOrmed.     All  the  Justicet 
concur. 


STATE  V.  KI^FER.    (No.  30941.) 

(Saproae  Court  of  Iowa.    June  26,  1917J 

1.  Irdiothknt  akd  Irfobuation  «=9l69(l)  — 
Ahendmenx  to  thk  Indictment. 

In  a  prosecution  for  fraudulent  banking,  an 
amendment  to  the  indictment  whidi  substituted 
tiie  name  "Eugene  S.  Burr"  in  the  places  there- 
in for  "E.  B.  Burr"  and  changed  and  corrected 
the  amount  in  a  certificate  of  deposit  mentio&t 
ed  therein,  and  made  other  changes  not  sought  ia 
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the  a^iUcatlon  tot  amendment,  and  which  was 
in  the  form  of  an  indictment  apparently  com- 
plete in  itself,  was  in  form  and  substance  a  new 
and  complete  indictment,  although  denominated 
an  amendment  to  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  K  505-511.] 

2.  Indictkewt  ahd  Infobuation  €=>150(1)— 
Right  of  State  to  Amend  Indictmi!Wt— 
sxattitb. 

The  state  is  without  authority  to  amend  an 
indictment  in  any  respect  save  that  authorized 
by  Ckide  Snpp.  1913,  §  5289,  pars.  7,  8,  authoriz- 
ing the  county  attorney  before  or  during  the 
trial  of  defendant  upon  indictment  to  amend  the 
indictment  to  correct  errors  or  omissions  as  to 
matters  of  form  or  in  the  name  of  any  person 
or  in  the  description  of  any  person  or  thing  or 
in  the  allegations  concerning  the  ownership  of 
property,  etc.,  but  such  amendment  AaU  not 
prejndice  &e  substantial  rights  of  the  defendant 
or  charge  them  with  a  different  crime  or  degree 
of  crime  from  that  charged  in  the  original  in- 
dictment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {S  605-Sll.] 

3.  iHDICXlfENT  AND  ImFOEMATIOII  4=»159(1) — 
AMSSOilXin~8vKPl.VBA.OS. 

Any  matter  included  in  an  amendment  to  the 
indictment  by  the  county  attorney  other  than 
permissible  by  statutes  and  authorized  by  court 
most  be  regarded  as  surplusage,  and  as  not  be- 
ing return^  by  the  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  505-511.] 

4.  IWDICTMEWT  AND   IwrOBMATaOK  «=3l59(l)— 

Amewdment— Notice— SxATtrTE. 
Under  the  direct  provisions  of  Code  8n{9. 
1913,  §  5289,  par.  8,  a  defendant  is  entitied  to 
notice  both  of  the  substance  and  form  of  a  pro- 
posed amendment  to  the  indictment  to  the  end 
that  an  opportunity  may  be  given  him  to  resist 
the  filing  of  such  amendment 

[Ed.  Note. — ^For  other  casps,  see  Indictment 
and  Information,  Cent  Dig.  §§  506-611.] 

5.  IWDICTMENT    AND    IRFOBUATIOH     «=9l98    — 

Amendment — Nohob — Waiveb. 
In  a  prosecution  for  fraudulent  banking,  er- 
ror in  overruling  the  objection  that  a  copy  of  an 
amendment  to  the  indictment  had  not  been  serv- 
ed upon  the  defendant  was  waived  by  defendant's 
counsel  interposing  objections  to  the  amendment 
itself  when  filed,  and  his  attention  being  directed 
thereto  by  the  court  and  resisting  the  filing 
thereof. 

[Ed.   Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  637.] 

6.  Ceiminal  Law  <S=»lie7(4)  —  Appsai,  and 
Ebeob— Review— Pbejudicial  Ebbob. 

In  view  of  Code,  $  5462,  requiring  the  ap- 
pellate court  to  examine  the  record  without  re- 
gard to  technical  errors  or  defects  which  do  not 
afCect  the  substantial  rights  of  the  parties,  error 
in  overruling  defendant's  objection  that  a  c-opy 
of  an  ameiidment  to  the  indictment  had  nut 
been  served  upon  him  was  not  prejudicial,  where 
every  purpose  of.  such  service  had  been  accom- 
plished by  his  attention  being  directed  to  the 
amen^nont  by  the  court  and  his  resistance  of 
the  filing  thereol 

[Bd.    Note.— For   other   caaes,    aee   Criminal 
Law,  Cent  Dig.  f  3104.] 

7.  Indictment  and  Infokmation  ®=>156  — 
Vauditt  of  Statute— Necessitt  of  Deteb- 
mination. 

As  Code  Snpp.  1913,  §  5289,  authorizes  the 
amendment  to  indictments  relating  to  matters  of 
form  only,  question  whether  the  General  Assem- 
bly might  authorize  an  amendment  affecting  the 


substance  of  the  charge  conM  not  be  involved  in 
construing  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  503.] 

8.  Indictment  and  Infobmatjon  «=3l59(4)— 
Amendment— SuBBTiTDTioN  or  Given  Name. 

Although  in  the  absence  of  showing  to  the 
contrary  letters  preceding  a  surname  are  to  be 
treated  as  the  OI\ristian  or  given  name,  such  let- 
ters ortUnarily  stand  for  full  names,  and  it  is 
not  .to  be  inferred  that  a  different  person  was 
intended,  but  that  the  names  for  which  the 
letters  stood  are  intended  to  be  stated,  so  that 
an  amendment  to  an  indictment  seeking  to  "sub- 
stitute" the  name  of  "Eugene  S.  Burr"  instead 
of  "E.  S.  Burr"  should  not  be  construed  as 
alleging  a  different  person  than  named  in  the 
indictment  especially  where  the  evidence  showed 
that  the  two  names  represented  the  same  per- 
son. 

(Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  614.] 

9.  Indictment  and  Infobmation  ^=s>159(l)  — 
AnxN  dmbnt— Btatute. 

In  a  prosecution  for  fraudulent  hanking,  an 
amendment  changing  the  allegation  as  to  amount 
of  a  certificate  alleged  to  have  been  surrendered 
and  that  issued  in  lieu  thereof  was  anthorized  as 
merely  a  correction  ot  the  description  of  the  cer- 
tificates  under  a  provision  of  Code  Supp.  1913,  | 
62S9,  authorizing  the  correction  of  error  in  an 
indictment  in  the  description  of  any  "tfaibg." 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  g|  505-611.] 

10.  Banks  and  Banking  ®=384— Ceetifioate 
OF  DEFoan^-"Ri;NEWAL." 

Under  Code,  i  1884,  declaring  that  no  bank, 
banking  bouse  deposit  office,  firm,  or  person 
engaged  in  banking  or  deposit  business  shall 
when  insolvent  accept  or  receive  on  deposit  with 
or  without  interest  United  States  treasury  notes 
or  currency  or  renew  any  certificate  of  depomt, 
and  section  1885,  providing  that  any  owner, 
officer,  director,  manager,  member,  or  person 
who  should  knowingly  renew  any  certificate  as 
aforesaid  shall  be  guilty  of  felony,  the  issuance 
of  a  new  certificate  of  deposit  for  the  amount  of 
a  former  certificate,  including  interest  upon 
the  surrender  of  the  former  certificate,  was  not 
an  extension,  but  a  renewal,  thereof,  since  a 
"renewal"  is  the  substitution  of  a  new  right  or 
obligation  for  another  of  the  same  nature,  is  not 
a  word  of  art  and  has  no  legal  or  technical 
meaning. 

[E<d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  ${  210,  211. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Renewal.] 

11.  Evidence  <S=»S83(3)  —  Documents  —  Im- 
peachment. 

In  a  prosecntion  for  fraudulent  banking, 
where  schedules  of  assets  and  liabilities  filed  in 
bankruptcy  proceedings  of  the  copartnership 
banking  firm  were  introduced  as  tending  to  prove 
the  assets  owned  by  the  copartnership  and  the 
amount  of  its  indebtedness  as  bearing  upon  its 
financial  condition  and  defendant's  knowledge 
thereof,  testimony  of  the  trustee  in  bankruptcy 
as  to  the  market  value  of  a  large  amount  of  the 
assets  was  not  impeaching  testimony,  since  the 
values  of  the  assets  were  mere  matters  of  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1663.] 

12.  Criminal  Law   «=»1028— Review— Ques- 
tions  CONSIDEBED. 

In  a  prosecution  for  fraudulent  banking, 
where  the  point  that  the  individual  members  of 
defendant's  tirm  were  not  shown  to  be  insolvent 
was  not  raised  in  the  district  court  save  in  the 
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general  assertion  of  the  Insnfficiency  of  tbe  evi- 
dence to  sustain  the  verdict,  and  not  beln^r  in- 
volved in  any  of  the  errors  assigned  on  appeal 
or  relied  on  or  covered  by  brief  points,  it  would 
ordinarily  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent.  Dig.  |§  2619,  2620.] 

13.  Bai«'K8  awd  Banking  ®=984  —  Fbattdu- 
UENT  Banking — Insolvency. 

In  a  prosecution  for  fraudulent  banking,  to 
prove  a  firm  insolvent  it  was  not  necessary  to 
show  that  its  entire  property  was  insufBcient 
to  meet  its  obligations,  but  that  the  firm  in  the 
operation  of  its  bank  was  not  in  a  condition  finan- 
cially to  pay  its  debts  as  they  matured  in  the 
usual  and  ordinary  course  of  business. 

[Kd.  Note.— For  other  cases,  see  Banks 'and 
Banking,  Cent  Dig.  f§  210,  211.] 

14.  Banks  and  Banking  <S=»84  —  ReiiATION 
Between  Bankes  and- Depositob— "Loan" 
— "Debtob  and  Ckeditob"— "Deposit." 

Although  the  technical  relation  of  creditor 
and  debtor  arises  from  tbe  making  of  deposits 
of  money,  relation  between  the  banker  and  de- 
positor partakes  largely  of  confidence  and  trust; 
hence  a  banker  who  receives  money  knowing  that 
he  will  he  unable  to  repay  in  the  ordinary  course 
of  business  is  guilty  of  greater  wrong  than  other 
debtors  in  failing  to  repay  and  of  an  actual 
fraud. 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  210,  211. 

For  other  definitions,  see  Words  and  Phrases, 
Krst  and  Second  Series,  Deposit;  Loan;  Sec- 
ond Series,  Debtor  and  Creditor.] 

15.  Pabtnebship  €=:>191  —  Existence  as  a 
Legal  Entitt. 

A  partnership  under  Code,  §  3468,  is  a  legal 

entity  known  to  and  recognized  by  the  law  and 
may  sue  and  be  sued  and  must  have  a  residence. 
[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {{  349-353.] 

16.  Pabtnebship  ®=3l95— Residence. 

Tbe  residence  of  a  partnership  may  be  other 
than  that  of  either  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §  358.] 

17.  Pabtnebsbip  «=s>219(3),  220(4)— Jttdoment 
Against. 

A  judgment  against  a  partnership  as  such  ia 
not  a  judgment  against  an  individual  member 
thereof,  nor  is  it  a  lien  on  his  property. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.   Dig.  H  434,  455,  456.] 

Salinger  and  Weaver,  JJ.,  dissenting; 

Appeal  from  District  Court,  Buchanan 
County;  H.  B.  Boies,  Judge. 

The  defoidant,  with  W.  H.  and  John  Kief- 
er,  was  Indicted  September  24,  1913,  for 
fraudulent  banking,  charging  that: 

"The  said  Adam  Kiefer.  W.  H.  Eiefer,  and 
John  Kiefer  on  or  about  the  6th  day  of  Mardi, 
in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  thirteen,  in  the  county  aforesaid,  did, 
being  then  and  there  engaged  in  the  banldng  and 
deposit  business  under  the  name  and  style  of 
Kiefer  Bros.  Banking  Company,  a  copartnership, 
which  copartnership  then  and  there  being  insol- 
vent, and  weU  knowing  said  copartnership  to  be 
so  insolvent  did  knowingly  accept  and  receive 
from  one  E.  S.  Burr  a  certain  certificate  of  de- 
posit issued  by  said  Kiefer  Bros.  Banking  Com- 
pany for  one  thousand  eight  hundred  dollars 
($1,800.00),  the  property  of  said  H.  S.  Hurr,  and 
did  then  and  there  deliver  to  said  E.  S.  Burr  a 
new  certificate  of  deposit  issued  by  said  Kiefer 
Bros.  Banking  Company  for  one  thousand  eight 
handrod   dollars   ($1,800.00)   in  return  for  tbe 


certificate  of  deposit  ddivered  to  them  by  said 
B.  S.  Burr,  contrai^  to  and  in  violation  of  the 
form  of  the  statute  in  such  cases  made  and  pro- 
Tided." 

Here  was  a  plea  of  not  guilty,  and  de- 
fendant alone  put  on  trial  September  22, 
1915.  El  S.  Burr  was  called  as  a  witness, 
and,  after  testifying  that  his  name  was  Eu- 
gene S.  Burr,  stated  that  Kiefer  Bros.  Bank- 
ing Company  operated  a  bank  at  Hazleton, 
that  he  had  a  certificate  of  deposit  Issued 
thereby,  aAd  that  in  response  to  an  inquiry 
as  to  whether  he  wished  the  money  longer 
defendant  said  he  did  and  csused  a  certifi- 
cate to  Issue  therefor  in  words  following: 

"Kiefer  Bros.  Banking  (]ompany.  Hazleton, 
Iowa,  March  3,  1913.  No.  1499.  B^igene  S. 
Burr  has  deposited  in  this  bank  eighteen  hun- 
dred fifty-eight  and  '"/loo  dollars,  $1,858.75, 
payable  to  the  order  of  self  or  wife  in  current 
funds,  on  the  return  of  this  certificate  properly 
indorsed,  with  interest  at  4  per  cent,  u  left  3 
months,  with  interest  at  X  per  cent  if  left  X 
months,  with  interest  at  5%  per  cent  if  left  12 
months.  Interest  to  cease  after  12  months. 
Adam  Kiefer,  Pt" 

This  was  ofCered  In  evidence,  but  excluded 
because  not  the  certificate  described  in  the 
indictment.  Thereupon  the  state  moved  for 
permission  to  amend  the  indictment: 

"Comes  now  the  state  of  Iowa,  by  R.  W.  Has- 
ner,  county  attorney  of  Buchanan  county,  state 
of  Iowa,  and  asks  permission  of  the  court  to 
amend  the  indictment  in  the  above-entitled  cause 
in  the  following  particulars,  to  wit:  First  That 
the  name  'Eugene  S.  Burr*  be  substituted  in  all 
places  in  said  indictment  where  the  name  'EX  S. 
Burr'  now  appears.  Second.  That  the  descrip- 
tion of  the  certificate  of  deposit  alleged  to  have 
been  received  and  accepted  by  said  Adam  Kief- 
er from  E.  S.  Burr  be  changed  and  corrected 
so  as  to  be  for  the  amount  when,  written  of 
$1,761.86.  Third.  That  the  description  of  the 
certificate  of  deport  alleged  in  said  Indictment 
to  have  been  issued  to  E.  S.  Burr  on  March  6, 
1913,  be  changed  and  corrected  so  as  to  be  for 
the  amount  of  $1,858.75.  And  further,  that  said 
certificate  of  deposit  was  in  the  words  and  fig- 
ures following,  to  wit:  'Kiefer  Bros.  Banking 
Company.  Hazleton,  Iowa,  March  8,  1913,  No. 
1499.  Engene  S.  Burr  has  deposited  in  tliis 
bank  eighteen  hundred  fifty-eight  and  'Vi«o 
dollars,  $1,858.75,  payable  to  the  order  of  self 
or  wife  in  current  funds,  on  the  return  of  this 
certificate  properly  indorsed,  with  interest  at  4 
per  cent  if  left  3  months,  with  interest  at  X 
per  cent  if  left  X  months,  with  interest  At  5\^ 
per  cent,  if  left  12  months.  Interest  to  cease 
after  12  months.  Adam  Kiefer,  Pt.'  F^rth. 
That  said  indictment  be  amended  so  that  the 
words  'a  more  particular  description  of  which 
is  to  the  grand  jury  unknown'  be  inserted  fol- 
lowing the  words  'the  property  of  said  B.  S. 
Burr.'  Notice  in  words  following  was  served  on 
defendant:  "To  Adam  Kiefer:  You  are  hereby 
notified  that  on  September  27,  1915,  at  4:80 
o'clock  p.  m.,  the  state  of  Iowa  WiU  present  to 
the  district  court  of  Iowa  in  and  for  Buchanan 
county,  at  the  courthouse  in  the  city  of  Inde- 
pendence, Buchanan  county,  lowa^  its  applica- 
tion for  permission  to  amend  the  udictment  in 
the  case  of  State  of  Iowa,  Plaintiff,  y.  Adam 
Kiefer,  Defendant,  it  being  case  No.  13807  in 
said  district  court  of  Buchanan  county,  state  of 
Iowa.  You  are  hereby  notified  that  you  are  re- 
quired to  appear  at  said  time  and  place  and 
show  cause,  if  any  there  is,  why  said  permission 
to  amend  the  said  indictment  should  not  be 
granted.  Ton  are  further  notified  that  a  copy  of 
the  said  motion  or  application  to  amend  said  in- 
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dictment,  setting'  forth  the  particular  amend- 
zneots  asked  for  as  herein  stated,  is  hereto  at- 
tached and  marked  Exhibit  A.  [Signed  by  the 
county  attorney].' " 

Resistance  was  Interposed  by  counsel  for 
defendant  on  the  grounds: 

(1)  That  the  name  "Eugene  S.  Burr"  requests 
ed  to  be  substituted  for  the  name  E.  S.  Burr  is 
the  name  of  a  separate  and  distinct  indivldttal 
and  relates  to  a  separate  and  distinct  ofFenae 
and  goes  to  the  substance  of  the  indictment  to 
such  an  "extent  as  to  prejudice  the  substantial 
rights  of  the  defendant,  charging  him  with  a 
different  crime  from  that  charged  In  the  original 
indictment  returned  b^  the  grand  jury. 

"(!?)  That  the  description  of  tlio  certificate  of 
deposit  alleged  to  have  been  received  and  ac- 
cepted bjr  the  said  Adam  Kiefer  from  one  E.  S. 
Burr  is  in  tlie  original  indictment,  is  baaed  to 
tho  amount  of  $1,761.86  as  suggested  by  the 
amendment  to  the  indictment,  is  to  offer  to  in- 
troduce evidence  of  another  and  distinct  offense 
prejudicial  to  the  rights  of  the  dcfoidant  and 
charging  him  with  an  entirely  diifercmt  crime 
from  the  one  set  forth  in  the  original  indict- 
ment; the  original  indictment  indicating  that 
the  Kiefer  Bros.  Banking  Company,  a  eopart- 
nersliip,  received  the  ram  of  $1,800  from  one  B. 
S.  Burr,  while  the  amendment  set  forth  charged 
the  fact  to  be  that  one  Adam  Kiefer  received 
from  one  Eugene  S.  Burr  the  sum  of  $1,7S1.86 
as  represented  by  the  certificato  of  deposit,  thus 
c«»iclnsively  showing  tliat  the  crime  sought  to 
be  charged  by  the  amendment  has  not  any 
relation  to  the  state  case  that  was  passed  upon 
by  the  grand  jury  in  tho  original  indictment 

"(3)  That  the  deacripti<m  of  the  certificate 
of  deposit  alleged  in  the  indictment  to  have 
been  issued  to  E.  8.  Burr  on  March  6,  1913, 
was  for  the  sum  of  $1,800,  whereas  the  certifi- 
cate of  deposit  set  forth  in  the  amendment  to 
the  indictment  is  of  the  date  of  March  3.  1913, 
and  issued  to  one  Eugene  S.  Burr  for  $1,858.75, 
said  last-named  certificate  of  deposit  being  pay- 
able to  the  order  of  said  Eugene  S.  Burr  and 
wife,  the  said  new  certificate  of  deposit  mention- 
ed in  the  notice  to  amend  the  indictment  bear- 
ing no  resemblance  either  in  date,  name  of  the 
person  to  whom  issued,  amount,  or  person  to 
whom  payable  to  the  one  charged  in  the  origi- 
nal indictment,  such  amendment  being  prejudi- 
cial to  the  substantial  rights  of  the  defendant 
and  charging  him  with  an  entirely  separate 
and  distinct  crime  trom  that'  charged  in  the 
original  indictment,  returned  by  the  grand  Jury. 

"(4)  That  the  so-called  amendment  to  the  in- 
dictment is  in  no  respect  an  amendment  to  tho 
original  indictment,  but  that  the  facts  set  forth 
therein  constitute  a  separate  and  distinct  crime 
entirely  different  from  that  charged  by  the 
grand  jury  in  tho  original  indictment;  that 
the  names  in  the  certificate  of  deposit  alleged 
to  have  been  received  and  accepted  by  the  Kiefer 
Bros.  Banking  Ck>mpany  in  the  original  indict- 
ment fail  to  correspond  with  the  certificate  of 
deposit  alleged  to  have  been  received  and  ac- 
cepted by  one  Adam  Kiefer;  that  the  descrip- 
tion of  the  certificate  of  deposit  alleged  in  the 
origihal  indictment  to  have  been  iwued  to  E. 
8.  Burr  corresponds  neither  in  date,  amoonti 
name  of  the  person  to  whom  issued,  or  name  <n 
the  persons  to  whom  tho  same  would  be  paid 
with  the  original  indictment  as  returned  by  the 
grand  jury;  that  the  grand  jury  of  Buchanan 
county  never  passed  on  any  such  case  as  is 
now  sought  to  be  charged  by  the  proposed 
amendment  to  the  original  indictment,  and  that 
to  pormit  the  same  to  be  filed  at  this  time 
would  be  to  substitute  the  county  attorney  for 
the  grand  jury,  and  would  be  to  permit  and  al- 
low the  county  attorney  to  substitute  an  en- 
tirely new  indictment  charging  an  entirely  dif- 
ferent crime  from  that  charged  in  tho  Miginal 
indictment  returned  by   the  grand  jury. 

"(5)  That  the  proposed  amendment  does  not 


correct  errors  or  omissions  in  the  indictment  as 
to  matters  of  form  or  correct  errors  in  tho  name 
of  any  person  or  in  the  description  of  any  per- 
son or  thing  or  in  the  allegations  concerning  the 
ownership  of  property  described  in  the  indict- 
ment, but  that  such  proposed  amendment  sub- 
stitutcs  an  entirely  new  indictment  for  the 
original  indictment  as  returned  by  the  grand 
jury. 

"(8)  That  no  copy  of  the  proposed  amend- 
ment has  been  served  on  the  defendant 

"(7)  The  amendment  to  the  indictment  is 
made  and  mgned  by  a  different  county  attorney 
from  that  named  in  the  original  indictment, 
conclusively  showing  that  the  county  attorney 
who  drew  the  amendment  could  have  had  no 
actual  knowledge  of  the  case  presented  to  the 
grand  jury  and  of  the  facts  on  which  tho  origi- 
nal indictment  signed  a  true  bill  by  its  fore- 
man was  based,  and  in  presenting  an  entirely 
new  case  at  this  time  he  usurps  the  functions 
of  the  grand  jury  and  prejudices  the  rights  of 
the  defendant  contrary  to  and  in  violation  of 
law." 

Tho  resistance  was  overruled  and  leave 
granted  to  amend  the  Indictment  Thereupon 
defendant  moved  for  a  continuance.  This 
motion  was  overruled.  The  state  then  ten- 
dered the  "amendm^it  to  the  Indictment"  In 
words  following: 

"In  the  District  Court  of  the  State  of  Iowa 

in  and  for  Buchanan  County,   September 

Term,  1016.     Sute  of  Iowa,  Plaintiff,  v. 

Adam  Kiefer,  Defendant    Amendment  to 

Indictment 

"Comes  now  the  state  of  Iowa  by  R.  W.  Has- 

ner,  county  attorney  of  Buchanan  county,  Iowa, 

and,  having  first  had  and  obtained  permission 

of  the  court  hereby  amends  the  indictment  in 

the  above-entitled  case  in  accordance  with  the 

motion  to  amend  said  indictment  heretofore  filed 

in  said  case  and  the  ruling  of  the  court  thereon, 

and  hereto  sets  forth  the  amoided  indictment 

as  follows,  to  wit: 

"In  the  District  Court  of  Iowa,  in  and  for 
Buchanan  County.  The  State  of  Iowa 
against  Adam  Kiefer.    Indictment 

"The  grand  jury  of  the  county  of  Buchanan, 
in  the  name  and  by  the  aathonty  of  the  state 
of  Iowa,  accuses  Adam  Kiefer  of  the  crime  of 
frandnlent  banking  committed  as  follows:  The 
said  Adam  Kiefer  on  or  about  the  6th  day  of 
March  in  the  year  of  our  Lord  one  thoosand 
nine  hundred  and  thirteen,  in  tile  county  afore- 
said, did,  being  then  and  there  engaged  in  the 
banking  and  d^iosit  business  under  the  name 
and  style  of  Kiefer  Bros,  Banking  Company, 
a  copartnership,  whidi  copartnership  then  and 
there  being  insolvent,  and  well  knowing  said 
copartnership  to  be  so  insolvent  knowingly  ac- 
cept and  receive  from  one  Eugene  S.  Burr  a  cer- 
tain certificate  of  deposit  issued  by  said  Kiefer 
Bros.  Banking  Company  for  seventeen  hundred 
sixty-one  dollars  and  eighty-five  cents  ($1,761.- 
8Si,  the  property  of  said  Eugene  S.  Burr,  a 
more  particular  description  of  wtdch  is  to 
the  grand  jury  unknown,  and  did  then  and  there 
deliver  to  said  Eugene  S.  Burr  a  new  certificate 
of  deposit  issued  by  said  Kiefer  Bros.  Banking 
Company  for  eighteen  hundred  iifty-eight  dol- 
lars and  seventy-five  cents  ($1,858.7^  and  in 
the  words  and  figures,  to  wit: 

"  'Kiefer  Bros.  Banking  Co.,  Hazleton,  Iowa, 
March  3,  lOia  No.  1489.  Eugene  S.  Burr  has 
deposited  in  this  bank  eighteen  hundred  fifty-' 
eight  and  "/loo  doUars  ($1,858.75),  payable 
to  tile  order  of  self  or  wife  in  current  funds, 
on  return  of  this  certificate  properly  indorsed 
with  interest  at  4  per  cent  if  left  3  months, 
with  interest  at  X  per  cent,  if  left  X  months, 
with  interest  at  6^  per  cent,  if  left  12  months. 
Adam  Kiefer,  Pt' — in  return  for  the  certificate 
of  deposit  deiivered  to  them  by  said  Eugene  S. 
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Burr,  contrary  to  and  In  violation  of  the  form 
of  the  Btatate  in  such  cobcb  made  and  provided. 
R.  W.  Hasner,  Qounty  Attorney  of  Buchanan 
Gooxit7>  Iowa." 

Connsd  (or  defendant  "Interposed  the  same 
objections  Included  in  his  resistance  and: 

That  "the  proposed  amendment  to  the  indict- 
ment docs  not  correspond  in  any  respect  with 
the  notice  served  on  the  defendant,  that  the 
alleeratl(»8  contained  in  the  notice  that  waa 
aerved  on  the  defendants  and  that  It  ia  proposed 
to  BObstitate  an  ontir^  separate  and  distinct 
indictment  in  place  of  the  original  indictment, 
and  no  coj^y  of  which  waa  ever  served  upon 
defendant   in   this  case." 

Objection  was  overruled,  and  the  amend- 
ment allowed.  The  trial  then  proceeded,  and 
resulted  in  the  conviction  of  defendant.  He 
appeala    Affirmed. 

M.  A.  Smith  and  Chappell  &  Todd,  all  of 
Independence,  for  appellant  George  Cosson, 
Atty.  Gen.,  R.  W.  Hasner,  Co.  Atty.,  and  BX 
£.  Hasner,  both  of  Ind^>endaice,  for  the 
State. 

I/AIXD,  J.  The  defendant,  with  his  two 
brothers,  W.  H.  and  Jtdin  Baefer,  Is  alleged 
In  the  Indictment  to  have  engaged  in  the 
banking  business  as  a  copartnership  under 
the  name  of  Kiefer  Bros.  Banking  Company ; 
that  It  became  Insolvent,  and  while  so  In- 
solvent said  defendant  "did  knowingly  accept 
and  receive  from  one  EX  S.  Burr"  a  certifi- 
cate of  deposit  previously  by  It  Issued  for  $1,- 
SOO,  and  Issued  to  said  Burr  another  certifi- 
cate In  Its  stead  for  $1,800.  No  copy  of  ei- 
ther Instrument  was  attached  thereto.  It 
developed  on  the  examination  of  £.  S.  Burr 
that  bis  name  was  Bugene  S.  Burr ;  that  the 
certificate  Issued  for  $1,868.75  "payable  to  the 
order  of  self  or  wife,"  and  was  made  to  Eugene 
S.  Burr.  When  offered  In  evidence  It  was  ex- 
cluded on  the  objection  that  It  was  not  the 
certificate  described  in  the  Indictment.  There- 
upon the  state  applied  for  leave  to  amend 
that  indictment  under  paragraphs  7  and  8, 
{  6289,  Code  Supplement  1913,  which  pro- 
Tides  that: 

"The  county  attorney  may,  at  any  time  be- 
fore or  during  the  trial  of  defendant  upon  in- 
dictment, amend  the  Indictment  so  as  to  correct 
errors  or  omissions  therein  as  to  matters  of 
form,  or  to  correct  errors  in  the  name  of  any 
person  or  in  the  description  of  any  person  or 
thlnf;,  or  in  the  allegations  concerning  the  own- 
ership of  property  that  may  be  describod  in  the 
Indictment ;  but  such  amendment  shall  not  prej- 
udice the  substantial  rifcbts  of  the  defendant,  or 
charge  him  with  a  different  crime  or  differoit 
degree  of  crime  from  that  charged  in  the  origi- 
nal indictment  returned  by  the  grand  jury.  8. 
A  notice  of  the  time  the  state  will  ask  permis- 
sion to  file  such  amendment,  together  with  a 
copy  of  such  amendment,  shall  be  served  upon 
the  defendant  or  his  attorney  and  an  opportu- 
nity be  givm  the  defendant  to  resist  the  filing 
of  such  amendment.  No  continuance  or  delay 
in  trial  shall  be  granted  t>ecause  of  such  amend- 
ment, except  upon  the  defendant's  application, 
it  appearing  to  the  court  that  defendant  should 
have  additional  time  to  prepare  for  trial  be- 
cause of  the  new  allegations  contained  in  the 
indictment" 

[1,  J]  The  application  to  amend  proposed: 
(1)  To  "substitute"  the  name  "Eugene  S. 
Burr"  in  aU  places  therein  for  "EL  S.  Burr"; 


(2)  to  "change  and  correct"  the  amount  In 
the  certificate  surrendered  by  inserting  $1,- 
761.85  instead  of  $1,800  therein;  and  (3)  the 
certificate  issued  by  inserting  $1,858.75  Instead 
of  $1,800;  and  (4)  by  Inserting,  after  the 
words  "the  property  of  the  said  B.  S.  Burr," 
the  words  "a  more  particular  description  of 
whi(^  la  to  the-  grand  Jury  unknown."  Nei- 
ther the  proposed  amendment  nor  a  copy 
thereof  was  attached  thereto,  nor  was  a 
C(H>7  of  the  alleged  amendment  ever  served 
on  the  defendant,  but  the  application  was 
duly  served.  Sncb  amendment  was  In  form 
and  substance  a  new  and  complete  indict- 
ment, without  indorsements  as  having  been 
returned  by  the  grand  Jury,  and  the  state, 
while  denominating  it  in  the  title  "Amend- 
ment to  Indictment,"  states  that  it  "amends" 
in  pursuance  of  permission  of  the  court,  and 
"hereto  sets  forth  the  amended  indictment" 
Then  follows  the  amendment  in  the  form  of 
an  Indictment,  containing  not  only  the  chang- 
es sought,  but  enough  else  to  make  it  appar- 
ently complete  in  itself.  But  the  state  was 
without  authority  to  amend  In  any  respect 
save  that  authorbsed  by  this  statute.  There 
Is  no  provision  permitting  the  filing  of  an 
amended  and  substituted  indictment.  Such 
an  Instrument  can  only  be  returned  by  the 
grand  Jury  upon  resubmission  to  that  body. 
The  state  Is  limited  by  the  order  of  the 
court  on  application  to  precisely  the  changes 
or  corrections  therein  permitted,  and  any- 
thing in  excess  thereof  must  be  regarded  as 
surplusage.  Had  the  amendment  been  served 
on  the  accused  as  exacted  by  statute  and  the 
same  ruled  on  by  the  court,  it  might  cover 
every  correction  or  change  permissible  there- 
under. But  only  the  motion  was  served  and 
ruled  on  by  .the  court,  and  therefore  the 
state  in  drawing  the  amendment  might  not 
make  other  changes  or  corrections  than  au- 
thorisied  by  the  ruling  thereon.  Of  course, 
it  is  not  often  material  bow  an  amendment 
Is  denominated  ;  the  Important  consideration 
Is  what  It  really  Is.  This  amendment  in 
form  is  something  more  than  a  mere  amend- 
ment; but,  as  said,  anything  other  than 
within  the  order  of  the  court  was  utterly 
without  authority  of  law,  and  especially  is 
this  true  of  that  part  specifically  charging 
the  offense  against  him  only.'  Doubtless  the 
omission  of  the  names  of  the  otlier  brothers 
from  the  amendment  was  due  to  oversight 
owing  to  Adam  Klofer  alone  being  on  trial. 
The  Indictment  was  without  defect  in  these 
respects.  The  law  did  '  not  authorize  an 
amendment  in  either  respect,  nor  was  it  per- 
mitted by  the  court. 

[3]  Any  matter  Included  In  the  amendment 
by  the  county  attorney  other  than  permissi- 
ble by  statutes  and  authorized  by  court  must 
be  regarded  as  suri>lu.sage,  as  not  being  re- 
turned by  the  grand  Jury,  anjd,  as  the  trial 
court  proceeded  on  this  theory,  and  the  cause 
was  tried  on  the  original  indictment  as  cor- 
rected by  the  amendment  only  in  the  respects 
proposed,  there  was  no  error. 


Digitized  by 


Google 


Iowa) 


STATE  V.  KIEPER 


T03 


[4-1]  II.  In  eervtag  ikotioe  of  the  applica- 
tion to  am^icl,  a  copy  thereof  also  was  serv- 
ed, but  no  copy  of  the  amendment  was  ever 
served  on  the  defendant  He  speciflcally  ob- 
jected to  the  application  on  this  ground :  (6) 
"That  no  copy  of  the  proposed  amendment 
has  been  served  on  the  defendant."  In  over- 
mling  this  objection  the  court  denied  the 
defendant  the  benefit  of  paragraph  8  of  sec- 
tion 6289  of  Code  Snpp.  1913.  The  rlj^t  to 
amend  an  Indictment  returned  by  the  grand 
Jury-  accorded  the  county  attorney  was  on 
certain  specified  conditions,  among  which  was 
the  service  of  a  copy  thereof  on  the  accused. 
This  was  to  advise  him  both  of  the  substance 
and  form  of  the  proposed  amendment,  to 
the  end  that  "an  opportunity  be  given  the 
defendant  to  resist  the  filing  of  such  amend- 
ment." Undoubtedly  the  court  erred  In  overr 
ruling  the  objection  that  a  copy  of  the 
amendment  had  not  been  served,  but  the  er- 
ror was  waived  by  counsel  for  the  defendant 
Interposing  objections  to  the  amendment  It- 
self when  filed,  and  his  attention  being  di- 
rected thereto  by  the  court  and  resisting  the 
flUng  thereof.  He  could  have  done  no  more 
bad  the  copy  been  served.  £>very  purpose  of 
such  service  had  been  accompll^ed,  and  we 
are  of  opinion  that  the  error  in  the  ruling  of 
the  court  and  the  failure  to  serve  a  copy  of 
the  amendment  on  defendant  were  waived. 
In  any  event  he  was  In  no  wise  prejudiced. 
We  are  required  to  "examine  the  record, 
without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  substantial  rights  of 
the  parties"  (section  5462,  Code),  and  It  Is 
plain  that  this  could  have  had  no  influence 
OD  the  course  of  the  triali 

[7]  in.  Appellant  contends  that  the  amend- 
ment in  effect  substitutes  different  certifi- 
cates than  those  described  in  the  indictment 
In  that  the  application  asks  to  "substitute" 
the  name  "Eugene  S.  Burr"  for  "E.  S.  Burr," 
and  to  change  and  correct  the  amounts  of 
said  certificates.  If  the  amendment  charged 
the  defendant  with  a  different  crime  than 
that  alleged  In  the  Indictment,  leave  to  file 
it  ought  not  to  have  been  granted.  We  do  not 
so  construe  the  amendment.  The  statute 
quoted  authorizes  an  amendment  correcting: 
(1)  "Errors  or  omissions  •  *  *  to  mat- 
ters of  form;"  (2)  "errors  In  the  name  of 
any  i)er8on;"  (3)  "In  the  description  of  any 
person;"  (4)  "or  thing;"  or  (6)  "in  the  alle- 
gations concerning  the  ownership  of  property 
that  may  be  described  In  the  Indictment." 
All  this  may  be  done  provided  the  accused  Is 
not  prejudiced  In  his  substantial  rights  and 
a  different  crime  is  not  charged.  The  pro- 
priety of  amendments  in  these  respects  as 
weU  as  the  power  of  the  General  Assembly  to 
authorize  them  was  fully  vindicated  in  State 
V.  Mullen,  151  Iowa,  392,  131  N.  W.  679,  Ann. 
Cas.  1913A,  399,  and  the  granting  of  leave  to 
amend  was  approved  in  State  v.  Foxton,  166 
Iowa,  181,  147  N.  W.  347,  52  U  R.  A.  (N.  S.) 
919,  Ann.  Cas.  1916E,  727,  and  State  v.  Kle- 
(er,  172  Iowa,  806, 161  N.  W.  440.   It  will  be 


observed  that  the  matters  enumerated  relate 
to  form  rather  than  the  substance  of  the 
charge  and  Whether  the  General  Assembly 
might  authorize  an  amendment  affecting  the 
substance  of  the  charge  la  and  could  not  well 
be  Involved  In  constmlng  this  statute.  But 
see  State  v.  Mullen,  supra;  Jones  v.  Mo- 
Claughry,  169  Iowa,  281,  151  N.  W.  210. 

[I]  (a)  It  Is  first  objected  that  the  amend- 
ment sought  to  "substitute"  the  name  "E]u- 
gene  S.  Bnrr"  instead  of  "E.  S.  Burr,"  and  It 
is  argued  that  this  did  not  have  the  effect  of 
correcting  the  name  •>f  the  person  to  whom 
the  certificates  were  Issued,  but  to  Insert  the 
name  of  a  different  person.  In  the  absence 
of  any  showing  to  the  contrary,  letters  pre- 
ceding the  surname  are  to  be  treated  as  the 
Christian  or  given  name;  but  this  is  not 
often  so,  for  sudi  letters  ordinarily  stand  for 
full  names.  Blley  v.  Utchfleld,  168  Iowa, 
187,  150  N.  W.  81.  And  where  the  latter  are 
substituted  in  the  description  of  a  particular 
instrument  it  is  not  to  be  inferred  that  a 
different  person  was  intended,  but  that  the 
names  for  whldi  the  letters  stood  were  In- 
tended to  be  stated.  Such  clearly  was  the 
design  of  the  amendment,  and  It  ought  not  to 
be  construed  as  alleging  a  different  person 
than  named  In  the  Indictment.  Especially 
should  this  be  the  rule  where  the  evidence 
previously  adduced  conclusively  proved,  as 
here,  that  E.  8.  Burr  and  Eugene  S.  Burr 
was  one  and  the  same  person. 

[I]  (b)  The  amendment  changed  the 
amount  In  both  the  certificate  surrendered 
and  that  Issued  in  lieu  thereof.  This  was 
merely  a  correction  of  the  description  of 
these  certificates.  These  were  things  describ- 
ed in  the  indictment  and  the  statute  express- 
ly authorized  correction  of  any  error  in  the 
description  of  any  "thing."  The  application 
to  correct  the  description  indicated  that  the 
amendment  would  relate  to  the  saoiie  instru- 
ment as  the  indictment,  and  both  in  fact 
related  to  the  same  certificates.  The  cor- 
rections were  permissible. 

[II]  IT.  Section  1884  of  the  Code  declares 
that: 

"No  bank,  banking  house,  »  •  •  deposit 
office,  firm,  •  •  •  or  person  engaged  in  the 
banking  *  *  *  or  deposit  business,  shall, 
when  insolvent,  accept  or  receive  on  deposit, 
with  or  without  Interest,  »  •  •  United 
States  treasury  notes  or  cnrrency  •  •  •  or 
renew  any  certificate  of  deposit.'' 

Secti<Mi  1885  fixes  the  penalty.  The 
charge  is  that  defendant  in  behalf  of  the 
copartnership,  when  insolvrat,  renewed  a 
certificate  of  deposit,  and  it  Is  arg^ued.  that 
neither  the  indictment  alleged  nor  the  evi- 
dfflice  proved  the  commission  of  such  offense. 
This  is  on  the  theory  that  the  issuance  of  a 
new  certificate  of  d^osit  for  the  amount  of 
a  former  certificate,  including  interest  upon 
the  surrender  of  the  former  certificate,  was 
not  a  renewal  thereof,  but  an  extension. 
Such  is  not  the  meaning  ordinarily  accorded 
to  "renewal"  when  applied  to  such  .a  certify 
icate  or  a  promissory  note.    Anderson's  Die- 
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tlonary  of  Law  defines  "renewal"  as  tlte  "sub- 
stitution of  a  new  right  or  obligation  for 
another  of  the  same  nature,"  iai  says  fur- 
ther that  "it  Is  not  a  word  of  art ;  It  has  no 
legal  or  technical  meaning."  Bouvler  defines 
It  to  be  "a  change  of  something  old  for  some- 
thing new."  See  Sponhaur  y.  Malloy,  21  Ind. 
App.  287,  52  N.  B.  245,  where  a  note  given  in 
taking  up  another  was  held  to  be  a  renewaL 
Kidlock  V.  Scrlbner,  08  Wis.  104,  73  N.  W. 
776,  where  in  discussing  what  was  reqidred 
in  tne  renewal  of  a  lease  the  court,  speaking 
through  Marshall,  J.,  says: 

"There  is  much  respectable  authority  to  the 
effect  that  the  words  'renew'  and  'extend'  riiould 
be  construed  in  accordance  with  their  ordinary 
meaning.  Obviously  one  means  to  prolong  or 
to  lengthen  out;  the  other,  to  make  over,  to  re- 
estabUsh,  or  to  rebuild;  and  those  courts  and 
writers  that  have  construed  them  acc(»'dingly 
certainly  have  the  best  of  the  argument,  if  the 
judicial  construction  ia  to  follow  the  true  defi- 
nitions of  the  words.  We  apprehend  that  no 
one  wonld  seriously  contend  that  an  agreement 
to  renew  a  note  would  be  satisfied  otherwise 
than  by  making  a  new  noto  in  place  of  the 
old  one.  It  would  seem  that  the  construction 
adhered  to  in  some  jurisdictions  that  to  renew 
is  equivalent  to  extend  violates  the  rules  of 
language  to  reach  a  judidal  construction  out  of 
harmony  with  the  universally  accepted  mean- 
ing of  the  words  as  defined  by  lexicographers. 
That  was  discussed  in  Orton  v.  Noonan,  27 
Wis.  272,  where  the  renewal  covenant  used  the 
words  'extend  the  lease.'  A  careful  reading  of 
the  two  opinions  filed  in  that  case,  one  by  Dix- 
on, G,  J,,  and  one  by  Mr.  Justice  Cole,  leaves 
no  room  for  controversy  but  that,  while  they 
differed  as  to  the  meaning  of  the  term  'to  ex- 
tend,' as  applied  to  the  lease  then  under  con- 
sideration, they  both  held  that  an  agreement  to 
renew  a  lease  called  for  a  new  one.  Said  the 
Chief  Justice:  The  verb  "to  extend"  implies 
far  less  than  the  verb  "to  renew."  The  one 
means  to  draw  forth,  to  stretch,  to  prolong,  to 
protract,  to  continue;  the  other  to  make  over, 
to  make  anew,  to  give  new  Ufe  to,  to  restore, 
recreate  or  rebuild.  " 

See,  also,  Gault  y.  McGrath,  82  Pa.  (8 
Casey)  382,  397;  Carter  t.  Insurance  Co., 
110  N.  Y.  16,  17  N.  B.  396;  Kedey  v.  Petty, 
153  Ind.  179,  64  N.  B.  798. 

'We  entertain  no  doubt  but  that  In  issuing 
the  last  certificate  of  deposit  defendant  did 
renew  the  first  certificate  In  violation  of  the 
statute  quoted. 

[11]  V.  The  firm  went  into  Involuntary 
bankruptcy  shortly  after  the  transaction  In 
question,  and,  as  required  by  law,  filed  sched- 
ules of  Its  assets  and  llaUlltles.  From  these 
It  appeared  that  the  former  were  consider- 
able in  excess  of  the  latter.  Thereupon  the 
state  called  the  trustee  In  bankruptcy,  and 
over  objection  elicited  from  him  what  the 
market  value  of  a  large  amount  of  the  assets 
was,  showing  that  value  of  the  whole  was 
much  less  than  the  total  amount  of  the  lia- 
bilities. Counsel  for  appellant  argue  that 
this  testimony  tended  to  impeach  the  sched- 
ules, and  the  state  might  not  Imjieach  evi- 
dence Introduced  by  it  But  the  evidence  was 
not  impeaching.  The  schedules  were  intro- 
duced as  tending  to  prove  the  assets  owned 
by  copartnership  and  the  amount  of  Its  in- 


debtedness as  bearing  <m  its  flnandal  oondl- 
tLoa  and  defendant's  knowledge^  thereof. 
Though  values  of  the  assets  were  estimated 
therein,  these  are  mere  matters  of  opinion, 
and  that  other  witnesses  might  estimate  dif- 
ferently does  not  render  th^r  testimony  im- 
peaching In  character.  Otherwise  a  party  In 
proving  value  might  be  precluded  from  prov- 
ing a  value  different  than  that  estimated  by 
the  first  witness  called.  The  objection  rightly 
was  overruled. 

VI.  The  evidence  was  such  that  the  firm  as 
such  might  have  been  found  insolvent,  but  ap- 
pellant says  In  argument  that  the  Individual 
members  of  the  firm  were  not  so  shown,  and 
that  this  was  essential.  Neither  of  these 
matters  is  Involved  in  any  of  the  errors  as- 
signed and  said  by  appellant  to  be  those  re- 
lied on,  nor  is  it  covered  by  the  brief  points. 
Doubtless  this  accounts  for  no  attention  be- 
ing given  to  the  subject  by  the  state  in  its 
brief,  for  the  rules  exact  that  no  point  or 
proposition  not  found  In  the  brief  points  shall 
be  considered. 

[12]  Moreover,  what  is  said  is  under  tlie 
heading  assailing  the  indictment  and  seems 
to  be  In  criticism  of  the  amendment  In  fail- 
ing to  allege  who  were  members  of  the  firm. 
Moreover,  the  point  Was  not  raised  in  the 
district  court,  save  in  the  general  assertion 
of  the  Insufficiency  of  the  evidence  to  sus- 
tain the  verdict,  and,  not  having  been  pre- 
sented here  as  exacted,  ordinarily  would  not 
be  considered.  That  the  point  Is  not  well  tak- 
en probably  accounts  for  its  not  being  raised 
by  appellant.  Section  1884  of  the  Code,  here- 
tofore quoted,  prohibits  a  firm  when  in- 
solvent from  renewing  a  certificate  of  deposit, 
and  thereby  inferentially  asserting  its  sol- 
reiaey.    The  next  section  declaims  that: 

"Any  owner,  officer,  director,  cashier,  manager, 
member  or  person  •  •  •  who  shall  know- 
ingly •  •  •  renew  any  certificate,  •  •  • 
as  aforesaid,  shall  be  guilty  of  a  felony."  Sec- 
tion 1886,  Code. 

[1 3]  The  evidence  warranted  a  finding  that 
the  accused  was  a  member  of  the  banking 
firm,  and  that  he  issued  the  renewal  certif- 
icate with  knowledge  that  the  copartnership 
was  Insolvent  To  prove  the  firm  insolvent 
It  was  not  necessary  to  show  that  its  entire 
property  was  insufficient  to  meet  Its  obliga- 
tions, but  that  the  said  firm  in  the  operation 
of  its  bank  was  not  in  a  condition  financially 
to  pay  its  debts  as  these  matured  in  the  usual 
and  ordinary  course  of  business.  State  v. 
Cadwell,  79  Iowa,  432,  44  N.  W.  700;  State 
V.  Boomer,  103  Iowa,  106,  72  N.  W.  424; 
Toovey  V.  Ayrhart,  136  Iowa,  604, 114  N.  W. 
181. 

In  BlUs  V.  State,  138  Wis.  613,  119  N.  W. 
1110,  20  U  B.  A.  (N.  S.)  444, 131  Am.  St  Rep. 
1022,  the  above  definition,  as  found  in  State 
V.  C^dwell,  supra,  is  criticized,  and  a  bank 
said  to  be  Insolvent — 

"when  the  fair  cash  value  of  its  assets,  realiz- 
able within  a  reasonable  time,  in  case  of  liqui- 
dation by  the  proprietors,  as  ordinarily  prudent 
persona  would    *    •    •    <doae  up  their  business 
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is  wniiTalent  to  iti  liabilitiea,  oxdusive  of  stock 
liability." 

The  reasoning  of  ttie  opinion  seems  to  treat 
tbe  banker  as  merely  a  debtor  of  the  depos- 
itor, .  overlooking  tbe  implied  representation 
to  depositors  upon  receiving  deposits  tbat 
these  may  be  withdrawn  at  any  time  and 
the  deceit  involved  in  receiving  money  un- 
der these  circumstances  with  knowledge  that 
it  will  be  impossible  to  pay  back  the  same  in 
tbe  ordinary  course  of  business.  Such  an 
act  Is  a  palpable  fraud,  and  the  design  of 
the  statute  is  to  punish  any  («e  participating 
In  the  perpetration  thereof.  This  view  seems 
to  have  been  entertained  in  State  v.  Myers, 
54  Kan.  200,  38  Pac.  296.  See,  also,  State  v. 
Darrah,  13Q  Mo.  622,  64  S.  W.  226,  and  State 
V.  Stevens,  16  S.  D.  309,  92  N.  W.  220.  In 
State  V.  Clements,  82  Minn.  434,  85  K.  W. 
229,  cited  in  Ellis  v.  State,  supra,  both  deBnl- 
tlons  of  insolvency  seem  to  have  been  in- 
cluded In  an  instruction,  and  it  was  approved 
without  saying  which  was  correct  on  the 
theory  tbat  no  prejudice  could  have  resulted. 
We  are  not  Inclined  to  regard  the  reasoning 
of  Ellis  V.  State,  supra,  with  reference  to  the 
character  of  tbe  offense  as  persuasive.  The 
rule  of  the  Wisconsin  court  is  that  a  deposit 
of  money  merely  creates  the  relation  of  debt- 
or and  creditor.  Elauber  v.  Biggerstaff,  47 
Wis,  551,  8  N.  W.  857,  82  Am.  Rep.  773. 

[14]  If  making  a  deposit  merely  creates  an 
Indebtedness,  It  could  not  well  be  said  that 
a  different  rule  should  be  applied  to  the 
banker  becoming  Insolvent  than  one  engaged 
in  any  other  occufpation.  The  transaction  of 
depositing  money  In  this  state  is  held  to 
differ  essentially  from  a  mere  loan.  A  loan 
Is  for  the  benefit  of  the  borrower,  while  a 
deposit  Is  for  the  benefit  of  the  depositor. 
The  depositary  may  obtain  an  Incidental  ad- 
vantage, but  that  Is  seldom  the  original  ob- 
ject contemplated.  In  a  loan  tbe  borrower 
ordinarily  promises  to  return  the  money  at 
a  future  time;  In  a  deposit  whenever  tbe 
money  is  demanded.  Although  tbe  technical 
relation  of  creditor  and  debtor  arises  from 
the  making  of  deposita  of  money,  people  who 
dally  leave  money  with  tbe  banks  for  safe- 
keying  and  exact  the  return  of  an  equlva- 
loit  amount  seldom.  If  ever,  think  of  tbe 
transaction  as  a  loan,  or  speak  of  it  as  such. 
In  other  words,  tbe  relation  between  banker 
and  depositor  partakes  largely  of  confidence 
and  trust  Hunt  v.  Bopley,  120  Iowa,  695, 
95  N.  W.  205.  See,  also,  State  v.  McFetrldge, 
84  Wis.  473,  64  N.  W.  1,  998,  20  L.  R.  A.  223: 
ElUott  v.  Capital  City  State  Bank,  128  Iowa, 
275.  108  N.  W.  777,  1  L.  B.  A.  (N.  S.)  1130, 
111  Am.  St.  Bep.  198. 

[IS]  If  the  debt  of  bank  created  by  deposit 
was  that  only,  there  would  be  ground  for  say- 
ing that  the  banker  commlta  no  greater 
wrong  than  other  debtors  in  falling  to  repay 
and  the  offense  is  no  more  than  that  of 
known  inadequacy  of  the  esseta,  on  final  dls- 
tributl(Hi,  to  pay  the  depositors  in  full,  as 
to  be  the  thought  of  SUIis  v.  State. 
163N.W.— 46 


But  as  the  deposit  Is  received  primarily  for 
the  benefit  ot  the  depositor,  and  this  for  safe- 
keeping, and  with  tbe  understanding  that  the 
same  or  any  part  thereof  will  be  repaid  on 
demand  in  the  ordinary  course  of  business, 
or  will  be  paid  as  checked  out  or  withdrawn 
at  short  intervals  as  needed  to  meet  the  cur- 
rent demands  of  business,  or  Individual  or 
family  expenses,  the  banker,  U  he  Is  aware, 
In  so  receiving  money,  that  he  will  be  unable 
to  repay  the  same  as  demanded  or  chedced 
out  In  tJie  ordinary  course  of  business,  Is  not 
only  practicing  a  deception  In  taking  the 
money,  but  is  embarrassing  the  depositor,  oft- 
en seriously,  in  his  own  affairs  by  thus  fraud- 
ulently appropriating  bis  ready  means  and 
compelling  him  to  await,  therefore,  final  liqui- 
dation of  the  bank's  assets.  The  statute  Is 
so  construed  In  State  v.  Cadwell,  supra,  as  to 
punish  the  wrong  thus  perpetrated,  and  we 
are  Inclined  to  adhere  to  that  decision  as 
sound  In  law  as  w^  as  public  policy.  The 
conclusion  necessarily  follows,  then,  that 
whether  the  individual  members  of  the  firm 
were  or  were  not  insolvent  would  have  no 
bearing  on  the  Issue  ot  whether  the  firm  as 
such  was  financially  able  to  pay  Its  debta  as 
they  matured  In  the  ordinary  course  of  busi- 
ness. A  partaership  under  our  statute  Is  a 
legal  entity,  known  to  and  recognized  by  law. 
It  may  sue  ahd  be  sued,  and  It  must  have  a 
residence.  Fitzgerald  v.  Qrimmell,  04  Iowa, 
261,  20  N.  W.  179;  Buthven  v.  Beckwlth,  84 
Iowa,  TIB,  45  N.  W.  1078,  61  N.  W.  153;  Ar- 
gus V.  Ware,  155  Iowa,  683,  186  N.  W.  774. 

[1 1, 1 7]  And  such  residence  may  be  other 
than  that  of  either  partner.  A  Judgment 
against  a  partnership  as  such  is  not  a  Judg- 
ment against  an  individual  member  thereof. 
Anderson  v.  Wilson,  142  Iowa,  158,  120  N.  W. 
677.  Nor  is  It  a  lien  on  his  property.  Wear- 
er y.  Carpenter,  42  Iowa,  343.  At  page  422 
of  30  Cyc.  the  law  is  thus  stated: 

"While  it  has  been  stated  broadly  that  a  part- 
nership is  but  a  relation,  and  is  not  a  legal 
being  distinct  tram  the  members  who  compose 
it,  (till  tho  law  does  take  note  on  a  wide  scale 
of  partnership  as  a  legal  entity  and  regards  it 
08  a  unit  both  of  rights  and  obligations,  and 
there  is  a  general  tendency  at  this  day  to  com- 
plete the  recognition  of  a  partaershio  as  a  body 
of  itself  with  its  own  means  appointed  to  its 
own  debts." 

The  authorities  dted  sustain  the  text 
The  statute  itself  (section  3468,  Code)  pbilnly 
segregates  the  partnership  as  a  unit  as  dis- 
tinguished from  Individuals.  If  a  legal  enti- 
ty such  as  may  sue  and  be  sued  have  a  resi- 
dence and  own  property  to  the  exclusion  of 
creditors  of  the  members  composing  the  firm 
until  ita  own  oMlgatlons  are  met,  manifestly 
It  may  be  Insolvent  irrespective  of  whether 
ita  members  are  solvent  or  not  This  rule 
prevailed  in  Ransom  v.  Wardlaw,  99  Ga.  640, 
27  S.  E.  158,  where  a  partner  tendered  evi- 
dence that  he  was  solvent  and  amply  able  to 
pay  Ills  own  debta  and  those  of  the  partner- 
ship, against  which  a  creditor's  petition  al- 
leging Ita  Insolvency  and  the  rejection  of 
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8n«di  evidence  by  the  trial  court  was  ap- 
provetl.  The  court,  after  noticing  the  Inslat- 
ence  that  a  Arm  Is  not  insolvent  as  long  as 
either  of  its  members  Is  solvent,  and  that  no 
creditor's  petition  will  He  unless  the  firm  is 
insolvent  by  reason  of  the  insolvency  of  Its 
members,  ruled  that  the  court  did  not  err 
in  refusing  to  admit  such  evidence.  "Al- 
though the  partners  as  Individuals  may  be 
perfectly  solvent,  the  firm  as  such  may  be 
Insolvent"  Drucier  v.  Wellhouse,  82  Ga. 
135,  8  S.  E.  43,  2  L.  R.  A.  328,  was  followed. 
A  like  holding  will  be  found  In  Menagh  v. 
Whitwell.  62  N,  T.  146.  11  Am.  Rep.  683.  To 
establish  the  insolvency  of  Kiefer  BroH. 
Banking  Company,  then,  it  was  not  necessary 
to  prove  the  Insolvency  of  its  individual 
members.  We  are  not  saying  that  evidence 
of  the  financial  condition  of  the  several  part- 
ners individually  and  of  the  information  of 
the  accused  with  respect  thereto  might  not  be 
shown  as  bearing  on  the  issue  of  whether  any 
of  those  enumerated  ia  section  1885  of  the 
Code  knowingly  received  a  deposit  or  know- 
ingly renewed  a  certlflcate  of  deposit  when 
the  Arm  was  Insolvent.  No  evidence  of  this 
kind  was  adduced  or  tendered  at  the  trial, 
and  what  we  do  hold  is  that  the  circumstance 
that  the  firm  was  Insolvent  and  that  defend- 
ant with  this  knowledge  renewed  the  certifi- 
cate of  deposit  warranted  his  conviction, 
even  though  no  affirmative  proof  of  the  finan- 
cial condition  of  the  individual  members  of 
the  firm  was  adduced  by  either  party. 
The  judgmoit  is  affirmed. 

GAYNOR,  C.  J.,  and  EVANS,  PRESTON, 
and  STEVENS,  JJ.,  concur. 

SALINGER,  J.  (dissenting).  I.  The  stat- 
ute (paragraphs  7  and  8  of  section  5289,  Code 
Supp.  1913),  permits  amendment  "as  to  mat- 
ters of  form  •  •  •  [and]  In  the  name  of 
any  person  or  in  the  description  of  any  per- 
son or  thing,  or  in  the  allegation  concerning 
the  ownership.  •  •  •»  But  it  still  pro- 
hibits "charging  a  different  crime  or  differ- 
ent degree  of  crime."  Without  this  statute 
permission  no  change  could  be  made.  It 
follows  none  but  such  as  are  expressly  per- 
mitted can  be  made.  The  amendment  here 
changes  the  allegation  of  the  original  that 
Adam  Kiefer,  W.  H.  Kiefer,  and  John  Kief- 
er committed  the  crime  charged  to  one  that 
Adam  Kiefer  al(Mie  did.  The  statute  does 
not  authorize  such  changes.  It  is  no  answer 
that  such  change  was  not  authorized  by  stat- 
ute nor  by  the  court,  and  is  therefore  sur- 
plusage. This  reasoning  would  make  it  im- 
material that  the  diange  was  unauthorized. 
Indeed,  under  it,  the  more  the  change  lacked 
authority,  the  less  effective  would  complaint 
of  the  change  be.  As  to  lack  of  permis8l<m 
by  the  court,  it  suffices  to  say  that  the  state 
was  permitted  to  try  defendant  on  the  chang- 
ed Indictment. 

II.  The  statute  Intoids  to  puntsb,  and  the 
Indictment  charges,  fraudulent  banking.    It 


Is  proved  that  whatever  was  done  was  by  a 
partnership  composed  of  named  individuals. 
There  is  evidence  whidj  tends  to  show  the 
partnership  received  this  deposit  when  it  was 
insolvent.  There  is  no  evidence  that  either 
of  the  members  were  or  are  insolvent  It 
is  presimied  they  were  and  are  solvent.  I 
am  of  opinion  that  therefore  Adam  Kiefer, 
one  partner,  may  not  rightfully  be  convicted. 
The  failure  to  show  the  insolvency  of  the 
partners  makes  the  same  situation  as  if  it 
were  proved  that  they  were  solvent  If  that 
be  so,  how  was  the  depositor  defrauded  even 
if  the  artificial  entity,  the  partnership,  was 
insolvent  The  partners  are  liable  for  the  de- 
posit If  the  liability  differ  at  all,  it  is 
that  possibly  the  partners  cannot  be  made  to 
pay  unless  the  partnership  foils  to.  I  doubt 
whether  this  much  is  so,  and  think  the  part- 
ners and  the  partnership  could  have  been 
sued  Jointly,  or  the  partners  sued  and  col- 
lected from  first  Code,  {  3468,  provides 
that  actions  may  be  brought  by  and  against 
a  partnership,  as  such,  or  against  all  or  ei- 
ther of  the  individual  members  thereof,  or 
against  It  and  all  or  any  of  the  meml>cr8 
thereof,  and  a  judgment  against  the  firm  as 
such  may  be  enforced  against  the  partner- 
ship property  or  that  of  such  members  as 
have  appeared  or  been  served  with  notice. 
A  new  action  may  be  brought  against  the 
members  not  made  parties  on  the  original 
cause  of  action.  We  held  In  Hamsmlth  v. 
Espy,  IB  Iowa,  439,  that,  where  a  Judgment 
on  a  partnership  debt  is  recovered  against 
individual  members  of  a  firm,  the  sale  of 
Individual  property  thereunder  will  not  be 
invalid,  although  an  individual  creditor 
might  by  proceedings  in  equity  in  a  proper 
case  compel  a  resort  to  partnership  proper- 
ty. According  to  Schoonover  v.  Osborne,  108 
Iowa  at  page  454,  79  N.  W.  283,  one  partner 
who  buys  out  the  other  is  thereafter  to  be 
dealt  with  as  having  all  the  rights  and  ob- 
ligations of  the  partnership. 

It  is  no  answer  that  the  statute  contem- 
plates prompt  payment  of  the  depositor,  and 
that  recourse  to  solvent  partners  might 
mean  delay.  A  solvent  partnership  might 
delay  payment  by  neglect  arbitrary  refusal 
to  i>ay,  or  by  captious  litigation.  But  to  thus 
delay  would  not  constitute  the  crime  here 
charge^  To  me  It  seems  inconceivable  that 
one  partner  can  I>e  guilty  of  violating  the 
statute  involved  when  reimbursement  of  the 
deposit  can  surely  be  obtained.  The  argu- 
ment that  on  receipt  of  a  deposit  there  is  an 
implied  representation  that  it  will  be  repaid 
on  demand  does  not  Impress  me.  One  who 
gives  a  demand  note  for  money  received 
makes  like  representation.  It  would  hardly 
be  claimed  that  on  a  charge  that  said  note 
was  accepted  on  a  representation  tliat  the 
payor  partnership  was  able  to  pay  it  a  con- 
viction might  be  had  without  evidence  that 
the  partners  were  unable  to  pay.  I  think  the 
majority  overlooks  that  a  fraudulent  intent 
is  essential,  and  that,  though  the  receiver 
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do«8  not  draw  nice  distinctions  between  In- 
solTency  and  bank  Insolvency,  be  would  bave 
no  fraudulent  Intent  if  he  beliered  and  it 
was  the  fftct  that  the  depositor  could  not 
lose.  Since  this  was  written  the  majority 
has  made  a  change,  In  effect,  that  evidence 
tending  to  show  the  partners  were  solvent 
might  be  received  if  offered  In  defense.  This 
impels  me  to  add:  First,  that  this  is  lnc<»i- 
alstent  with  what  remains,  1.  e.,  that  such 
evidence  is  Irrelevant  and  immaterial;  and, 
second,  and  as  said  already,  there  was  such 
proffered  here.  For  It  Is  an  Inference  of  fact 
that  the  partners  were  solvent.  This  is  the 
eqnal  of  testimony  that  they  are  solvent. 

III.  While  It  Is  not  done  sdentiflcally,  the 
point  is  raised.  It  is  assigned  to  be  error 
to  overrule  defendant's  motion  for  a  direct- 
ed verdict,  his  motion  for  a  new  trial,  and 
his  motion  In  arrest  of  Judgment.  The  mo- 
tion to  direct  verdict  asserts  there  is  Insuffi- 
cient competent  evidence  to  warrant  con- 
viction, that  the  record  as  a  whole  is  insuffi- 
cient to  base  conviction,  and  that  If  verdict 
of  guilty  be  rendered  the  court  would  be 
compelled  to  set  same  aside  as  without  sup- 
port in  the  competent  evidence.  The  motion 
for  a  new  trial  claims  the  competent  evidence 
offered  was  insufficient  to  convict  defendant 
of  any  crime.  The  motion  In  arrest  declares 
the  defendant  is  charged  with  a  crime  un- 
known to  the  laws  of  the  state,  and  that  up- 
on the  whole  record  no  legal  Judgment  can 
be  pronounced.  The  argument  squarely 
Aakes  the  point  that  the  partners  also  must 
be  proven  to  be  bankrupts. 

For  the  reasons  stated,  It  Is  my  opinion 
that  the  Judgment  of  conviction  should  be 
set  aside,  and  the  case  remanded  for  a  new 
trial. 

I  am  authorized  to  say  that  Mr.  Justice 
WIQAVER  Joins  In  this  dissent 
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July   5, 


(Supreme  Gourt  of   Soutli  Dakota. 
1917.) 

1.  Attorney  and  Cuknt  «=3l31— Compknsa- 

TioN  FOB  Services— Securing  of  Pardon. 
Services  which  can  be  lawfully  contracted 
for  in  connection  with  an  attempt  to  secure  a 
pardon  are  only  such  services  as  are  performed 
by  lawyers,  anil  compensation  is  not  recoverable 
for  services  performed  even  by  a  lawyer  beyond 
those  which  are  strictly  professional. 

pM.  Note.— -For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  (  337.] 

2.  ATrOBNKT  AND  CLIENT  ®S»181— CONTBACTB 

— Services  in  FBocvBiNe  Attorney. 
A  contract  by  a  layman  to  influence  an  at- 
torney at  law  to  accept  legal  employment  for 
another  and  reduce  his  proposed  fee  therefor 
is  contrary  to  good  morals  and  public  policy, 
and  being  an  agreement  to  ^ay  for  the  services 
of  an  intermeddler  in  litigation,  does  not  afford 
a  legal  basis  for  recovery  of  money. 

[Ed.    Note.— For  other    cases,   see   Attorney 
and  Client,  Cent  Dig.  S  337.] 

Appeal  from  Circuit  Court,  Hughes  Coun- 
ty ;  John  F.  Hughes,  Judge. 


Action  by  H.  C.  Moore  against  Charles  h. 
Hyde.  From  an  order  overruling  demurrer 
to  the  complaint  defendant  appeals.  Be- 
versed. 

Howard  O.  Fuller,  of  Pierre,  for  appelant 
Tom  Davis  &  Ernest  A.  Michel,  of  Marshall, 
Minn.,  for  respondent 

GATES,  P.  J.  Action  at  law  for  the  re- 
covery of  money.  As  a  second  cause  of  ac- 
tion plaintiff  alleged: 

"(X)  That  the  defendant  herein,  Charles  Ii. 
Hyde,  was,  prior  to  the  1st  day  of  October. 
1912,  convicted  in  tie  United  States  court  of 
using  the  mails  to  defraud ;  that  after  such  con- 
viction, the  said  defendant,  Charles  L.  Hyde, 
was  duly  sentenced  by  the  United  States  court 
to  a  term  in  the  penitentiary,  and  that  said 
Charles  L.  Hyde  thereafter  appealed  said  action 
to  the  Circuit  Court  of  Appeals  of  the  United 
States,  which  said  Circuit  Court  affirmed  the 
said  conviction  of  said  Charles  L.  Hyde ;  that 
thereafter  the  said  Charles  L.  Hyde  made 
an  attempt  to  obtain  a  pardon  from  said  sen- 
tence of  conviotion,  and  tliat  the  said  Charles 
Ii.  Hyde  requested  this  plaintiff  to  exert  his 
services  in  obtaining  a  pardon  for  the  said 
Charles  Xi.  Hyde,  and  to  also  secure  for  the  said 
Charles  Ii.  Hyde  competent  counsel  to  present 
said  matter  to  the  President  of  the  United 
States,  William  E.  Taft;  that  this  plaintiff, 
at  the  instance  and  request  of  defendant,  went 
to  Washington,  D.  C,  to  work  for  said  par- 
don, and  that  this  plaintiff  secured  the  services 
of  one  Wade  H.  Ellis  of  Washington,  D.  C  an 
attorney,  and  also  the  services  of  C.  B.  Ellis, 
a  brother  of  said  Wade  Ellis,  and  this  plaintiff 
interested  said  attorneys  in  behalf  of  said 
Charles  U.  Hyde ;  that  the  said  Wade  Ellis  and 
C.  B.  EUis  sUted  to  this  plaintiS  that  they 
would  appear  and  render  services  looking  to- 
ward the  obtaining  of  a  pardon  for  Charles  Xj. 
Hyde  for  the  sum  of  five  thousand  ($5,0<X>)  dol- 
lars retain^,  anil  the  additional  sum  of  twenty 
thousand  ($20,000)  dollars  in  case  said  pardon 
was  granted ;  that  this  plaintiff  was  a  close 
personal  friend  of  the  said  Wade  H.  Ellis  and 
C.  B.  Ellis,  and  both  the  said  Wade  H.  Ellis 
and  C.  B.  Ellis  had,  prior  thereto,  been  attor- 
neys for  this  plaintiS,  and  that  plaintiff  had 
great  influence  with  the  said  Wade  H.  Ellis  and 
C.  B.  Ellis,  and  that  this  defendant,  Cbarles 
Ii.  Hyde,  knowing  all  of  said  facts,  requested 
this  plaintiff  to  use  his  services  and  his  influence 
with  the  said  Wade  H.  Ellis  and  the  said  C.  B. 
Ellis  to  obtain  a  reduction  in  the  fees  to  be  paid 
for  the  services  so  to  be  rendered  by  the  said 
Wade  H.  EUis  and  C.  B.  Ellis,  and  that  this 
plaintiff,  at  the  instance  and  request  of  the  de- 
fendant herein,  did  use  his  influence  with  the 
said  Wade  H.  Ellis  and  C.  B.  Ellis,  and  ns  a 
result  tJ^ereof  induced  the  said  Wade  H.  Ellis 
and  C.  B.  Ellis  to  render  services  in  behalf  of 
obtaining  said  pardon  for  the  sum  of  three  thou- 
sand ($3,()0(H  dollars  retainer,  and  the  addi- 
tional sum  of  twelve  thousand  ($12,000)  dollars, 
in  case  a  pardon  was  granted,  instead  of  the 
sum  of  five  thousand  ($5,000)  dollars  retainer, 
and  the  additional  sum  of  twenty  thousand 
($20,()00)  dollars,  in  case  a  pardon  was  obtained, 
first  demanded  by  the  said  Wade  H.  Ellis  and 
C.  B.  Ellis ;  that  thereafter  the  said  Wade  H. 
Ellis  and  C.  B.  Ellis  rendered  services  in  behalf 
of  said  Charles  L.  Hyde,  and  as  a  result  of  said 
services  obtained  for  the  said  Charles  L.  Hyde 
a  pardon  from  said  conviction,  which  pardon 
was  granted  by  the  President  of  the  United 
States,  William  H.  Taft.  {2)  That  all  of  the 
services  rendered  by  this  plaintiff  for  and  in  be- 
half of  this  defendant  in  securing  attorneys  for 
said  defendant  and  in  securing  a  reduction  of 
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tbe  fees  of  said  attorneys  for  securinK  said 
pardon,  and  that  all  of  the  work  and  services 
rendered  by  this  plaintiff  for  defendant  as  here- 
inbefore in  this  cause  of  action  alleged  yere 
done  and  performed  by  plaintiff  at  the  special 
instance  and  request  of  the  defendant.  (3)  That 
said  defendant  promised  and  agreed  to  pay 
plaintiff  the  said  sum  of  five  thousand  ($5,000) 
dollars  for  such  services  so  rendered  as  herein- 
before alleged.  (4)  That  all  of  said  services 
hereinbefore  in  this  cause  of  action  alleged  were 
rendered  by  plaintiff  for  and  in  behalf  of  said 
defendant  between  the  1st  day  of  October,  1912, 
and  the  3d  day  of  March,  1913.  (5)  That  there- 
after and  prior  to  the  commencement  of  this  ac- 
tion the  plaintiff  herein  duly  demanded  of  de- 
fendant the  payment  of  said  services  so  ren- 
dered by  plaintiff  for  defendant,  but  that  no 
part  thereof  has  ever  been  paid.' 

The  defendant  demurred  to  the  second 
cause  of  action  set  forth  in  the  complaint  for 
that  It  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was 
overruled.  Therefrom  the  defendant  ap- 
pealed. 

The  alleged  contract  set  forth  In  this  cause 
of  action  may  be  considered  from  two  angles: 
(a)  That  portion  looking  toward  the  rendition 
of  services  by  plaintiff  In  securing  the  par- 
d<MJ ;  (b)  that  portion  relating  to  services  ren- 
dered by  plaintiff  In  securing  the  employ- 
ment of  attorneys  and  in  securing  a  reduc- 
tion In  the  amount  of  their  proposed  fees. 

[1]  Plaintiff  is  confessedly  not  an  attorney 
or  counselor  at  law.  Services  that  can  law- 
fully be  contracted  for  In  relation  to  an  at- 
tempt to  secure  a  pardon  are  only  such  serv- 
ices as  are  performed  by  lawyers.  Compen- 
sation for  services  performed  even  by  a 
lawyer  beyond  those  which  are  strictly  profes- 
sional cannot  be  recovered.  Wm.  Deerlng  & 
Co.  V.  Cimnlngham,  63  Kan.  174,  66  Pac.  263, 
54  I*  R.  A.  410;  Hatzfleld  v.  Gulden,  7 
Watts  (Pa.)  152,  32  Am.  Dec.  750;  Spalding 
V.  Ewlng,  149  Pa.  875,  24  AU.  219,  16  U  R.  A. 
727,  34  Am.  St  Rep.  608;  Costlgan,  Legal 
Ethics,  637.  In  1  Mod.  Am.  Law,  p.  484,  we 
find  the  doctrine  of  public  poUcy  well  sUted 
as  follows: 

"Whne  freedom  of  contract  Is  a  constitutional 
right  which  ought  not  to  be  interfered  with  ex- 
cept for  good  cause,  individuals  cannot  be  per- 
mitted to  do  or  fail  to  do  anything  the  perform- 
ance or  omission  of  which  is  in  any  degree 
clearly  injurious  to  the  public." 

Again  on  page  486  of  the  same  work  it  Is 
stated: 

"Anything  inconsistent  with  the  impartial 
course  of  justice  will  not  be  upheld  even  if  the 
intent  of  the  parties  is  not  fraudulent  and  al- 
though no  evil  resulted." 

In  M.,  D.  &  P.  Ry.  Co.  v.  Way,  34  S.  D. 
435,  148  N.  W.  858,  L.  R.  A.  1915B,  925,  this 
court  said,  quoting  from  Cyc: 

"The  test  is  the  evil  tendency  of  the  contract, 
and  not  its  actual  injury  to  the  public  in  a  par- 
ticular instance." 

In  Wm.  Deerlng  &  Co.  v.  Cunningham,  su- 
pra, a  pardon  case,  the  Supreme  Court  of 
Kajisas  said: 

"In  agreements  providing  for  the  use  of  per- 
sonal influence  to  control  official  action,  par- 
ties  have   sometimes   stipulated   that   no   im- 


proper means  were  intended  and  that  only  rea- 
sonable and  legitimate  methods  were  to  be  used, 
but  even  these  stipulations  were  not  safficient 
to  save  the  agreements  from  the  ban  of  the  law 
or  tbe  condemnation  of  tbe  courts." 

In  Cllpplnger  v.  Hepbaugh,  6  Watts  &  S. 
(Pa.)  316,  40  Am.  Dec  519,  the  court  said: 

"It  matters  not  that  nothing  improper  was 
done  or  was  expected  to  be  done  by  the  plain- 
tiff. It  is  enough  that  such  is  the  tendency  of 
the  contract,  that  it  is  contrary  to  sound  moral- 
ity and  pubUc  policy,  leading  necessarilj,  _  in 
the  bands  of  designing  and  corrupt  men,  to  im- 
proper tampering  with  members,  and  the  use  of 
an  extraneous,  secret  influence  over  an  impor- 
tant branch  of  the  government," 

These  are  the  principles  upon  which  it  is 
held  contrary  to  public  policy  for  a  lawyer 
to  perform  or  to  contract  to  perform  services 
under  an  application  for  pardon  or  In  lobby- 
ing, beyond  those  which  are  strictly  in  the 
line  of  professional  employment. 

[2]  It  being  clear  that  the  services  to  be 
rendered  by  plaintiff  In  securing  a  pardon 
could  not  be  those  of  a  lawyer,  that  part  of 
the  contract  was  void  as  against  public 
policy,  and  the  contract  being  nonseparable, 
the  whole  contract  was  void.  Wm.  Deerlng 
&  Co.  v.  Cunningham,  supra:  Elliott,  Con- 
tracts, S  1053;  6  R.  C.  L.  816;  9  Cyc.  566. 
But  if  the  contract  had  contemplated  solely 
the  matters  referred  to  in  item  (b)  supra,  it 
would  still  have  violated  public  policy.  Tlie 
attorneys  employed  could  not,  without  violat- 
ing professional  ethics  and  public  policy,  have 
contracted  to  pay  plaintiff  for  his  services  Ik 
securing  defendant  as  their  client.  Langdon 
V.  Conlln,  67  Neb.  243,  93  N.  W.  389,  60  U  R. 
A.  429,  108  Am.  St  Rep.  643,  2  Ann.  Cas.  834 ; 
Alpers  V.  Hunt  86  CaL  78,  24  Pac.  846,  9  L. 
R.  A.  483,  21  Am.  St.  Rep.  17.  No  more  can 
plaintiff  recover  from  defendant  for  services 
in  bringing  an  attorney  Ito  him.  The  one 
case  is  as  equally  contrary  to  good  morals 
and  public  policy  as  the  other.  The  alleged 
contract  is  one  to  pay  for  the  services  of  an 
Intermeddler  in  litigation.  It  savors  of  the 
business  of  brokerage  in  the  relation  of  at- 
torney and  client  It  detracts  from  the  es- 
sential dignity  of  the  profession.  It  Is  the 
capitalization  of  the  influence  of  a  layman 
over  a  lawyer.  The  sanctioning  of  such  a 
contract  would  tend  to  commercialize  the 
practice  of  law  and  to  make  legitimate  the 
business  of  furnishing  lawyers  to  clients.  It 
is  another  form  of  "ambulance  chasing."  It 
tends  to  infringe  the  salutary  provisions  of 
canon  31  of  the  Canons  of  Professional  Bth- 
les  promulgated  by  the  American  Bar  Asso- 
ciation, viz.: 

"No  lawyer  is  obliged  to  act  either  as  adviser 
or  advocate  for  every  person  who  may  wish  to 
become  his  client  He  hag  the  right  to  decline 
employment  Every  lawyer  upon  his  own  re- 
sponsibility must  decide  what  business  he  will 
accept  as  counsel;  what  causes  he  will  bring  in- 
to court  for  plaintiffs ;  what  cases  he  will  con- 
test in  court  for  defendants." 

We  unqualifiedly  accept  and  indorse  the 
concise  statement  of  the  legal  proposition  as 
set  forth  la  appellant's  brief,  vls^: 
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"A  contract  by  a  layman  to  influence  an  attor- 
ney at  law  to  accept  legal  employment  for  an- 
other, and  to  reduce  his  proj^osed  fees  therefor, 
does  not  aSord  a  legal  basis  for  recovery  of 
money." 

We  do  not,  however,  wish  to  be  understood 
as  holding  that  a  contract,  initiated  by  the 
pit^osed  client,  with  a  third  person  to  pay 
for  the  tatter's  time  and  expenses  in  securing 
a  lawyer  for  the  foriner,  might  not  be  en- 
forceable if  the  element  of  personal  linflaence 
over  the  lawyer  or  other  improper  means 
were  not  used  nor  contemplated,  but  such  is 
not  this  case.    Elliott,  Contracts,  i  1060. 

The  demurrer  to  the  second  cause  of  action 
should  have  been  sustained,  and  the  order 
overruling  the  same  is  reversed. 


WILUAM  TACKABERBY  CO.  v.  GERMAN 
STATE  BANK  et  al.    (Na  4160.)* 

(Supreme  Court  of  South  Dakota.    July  S, 
1917.) 

1.  CONSTTTDTIONAI.  LAW  «=»20S(0)— PBATJDU- 

tent  conveyancks  «=>47— pouck  powbb— 

Bulk  Saxes. 
The  Bulk  Sales  Law  (Laws  1913,  c.  116), 
prescribing  the  liability  of  a  vendee  of  a  stock 
of  merchandise  in  bulk  to  creditors  of  the  ven- 
dor, is  not  class  legislati(»i,  but  is  constitutional 
as  a  proper  exercise  of  the  police  power  for 
the  prevention  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  IMg.  |  658 ;  Fraudulent  Convey- 
ances, Cent.  Dig.  1  84.] 

2l  Fracdttlent  Convetancks  «=»200— Bulk 
Sai.es— Bona  Fide  Pubohaseb— Conbideba- 

TION. 

Under  Bulk  Sales  Law,  providing  that  any 
consideration  received  on  a  sale  or  exchange  of 
merchandise  ifi  bulk  should  be  held  in  trust  to 
satisfy  claims  of  creditors  of  vendor,  a  creditor 
who  receives  land  given  in  exchange  for  stock 
of  merchandise  as  security  for  a  uen  existing 
debt  is  not  a  bona  fide  purchaser,  though  he 
takes  it  in  good  faith  under  beliet  that  other 
creditors  have  been  paid,  but  holds  land  in  trust 
for  benefit  of  other  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent 
Conveyances,  Gent.  Dig.  f  618.] 

S.  Fraudulent  Conveyances  «=»199— Bulk 

Sales— Bona  Fide  Puechabeb— Constbuo- 

TivE  Notice. 

Under  Bulk  Sales  Law,  providing  that  any 

consideration  received  on  a  sale  or  exchange  of 

mercliandise  in  bulk  shall  be  held  in  trust  to 

satisfy  claims  of  creditors  of  vendor,  a  creditor 

wlio  receives  land  given  in  exchange  for  stock 

of  merchandise  as  security  for  a  then  existing 

debt,  knowing  that  it  was  so  given,  is  charged 

with  notice  that  it  is  a  trust  fund  for  all  the 

vendor's  creditors,   and   holds  land  subject  to 

rights  of  unpaid  creditors,  whether  he  knew  of 

existence  of  such  creditors  or  not. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  Si  6l6,  617.] 

Apiieal  from  Circuit  Court,  Beadle  Connty; 
John  F.  Hughes,  Acting  Judge. 

Action  by  the  William  Tackaberry  Com- 
pany against  the  German  State  Bank  and 
others.  From  a  Judgment  In  ftivor  of  the 
Bank,  plaintiff  appeals.    Reversed. 


Ernest  D.  Ede,  of  Huron,  and  Sears  &  Sny- 
der, of  Sioux  City,  Iowa,  for  appellant 
Gardner  &  Churchill,  of  Huron,  for  respond- 
ent 

WHITING,  J.  PlainOff,  a  wholesale  com- 
pany brought  this  action  against  the  defoid- 
ants  Kettering,  Buell,  and  Harper,  a  part- 
nership doing  business  under  the  name  of 
Kettering  &  Co.,  to  recover  the  amount  ow- 
ing from  defendant  company  to  plaintiff  for 
goods.  Plaintiff  Joined  the  German  State 
Bank  as  a  defendant,  alleging  that  said  bank 
was  liable  to  account  as  trustee  few  certain 
trust  property  which  came  into  its  posses- 
sion. Plaintiff  secured  Judgment  by  default 
against  the  partnership,  but  findings  and  con- 
clusions were  entered  in  favor  of  the  defend- 
ant bank,  upon  which  findings  and  condu- 
tions  Judgment  in  favor  of  such  bank  was 
rendered.  From  such  Judgment  and  an  or^ 
der  denying  a  new  trial,  this  appeal  was 
taken.. 

Chapter  116,  Laws  1913,  known  as  the 
"Bulk  Sales  Law,"  had  Just  gone  into  effect 
at  the  time  of  the  transaction  hereinai^er 
referred  to.  This' law  provides,  among  other 
things,  that  prior  to  the  consummation  of  the 
sale  or  exchange  of  a  stock  of  merchandise 
in  bulk  the  vendor  shall  furnish  the  vendee 
a  written  list  of  the  vendor's  creditors,  con- 
taining the  post  office  address  of  eadi  to- 
gether with  the  amount  due  each;  that  such 
list  shall  be  furnished  prior  to  the  receipt 
by  the  vendor  of  any  part  of  the  considera- 
tion for  such  sale  or  exchange;  that  the 
vendee  shall  give  to  each  of  such  creditors  a 
written  notice  of  the  contemplated  purchase 
or  trade.  This  law  prescribes  the  liability 
of  the  vendee  to  the  creditors,  both  where 
there  has  been  a  compliance  with  the  pro- 
visions as  to  the  giving  of  notice  and  where 
there  has  not  been  a  compliance  therewith. 
It  provides  that  any  consideration  received 
by  any  person  on  a  sale  or  exchange  of  a 
stock  of  merchandise  In  bulk  shall  be  held 
in  trust  to  satisfy  the  claims  of  creditors; 
In  case  the  claims  of  creditors  shall  exceed 
in  amount  the  said  consideration  received 
upon  such  sale  or  exchange,  the  creditors  are 
entitled  to  share  pro  rata  In  such  considera- 
tion or  proceeds  thereof. 

The  trial  court  found  that  the  defendant 
partnership  was  indebted  to  the  plaintiff  in 
the  amount  claimed  by  plaintiff  at  the  time 
of  the  alleged  transfer  of  the  stock  of  goods; 
that  in  the  latter  part  of  July,  1913,  the 
partnership  traded  said  stock  for  a  quarter 
section  of  land  of  the  reasonable  value  of  $3,- 
200,  incumbered  by  a  mortgage  and  unpaid 
taxes  and  Interest  in  the  sum  of  $2,100,  and 
that,  as  further  consideration,  the  party  r». 
ceiving  said  stock  of  goods  assumed  and 
agreed  to  pay  indebtedness  of  said  firm  in 
the  sum  of  ?1,950;  that  said  partnership 
was  at  that  time  Indebted  to  defendant  bank 


«=>ror  othar  cases  see  same  topic  and  K9T-KUUBER  In  all  Key-Numbered  DlgeaU  and  Indexn 
'Rehearing  denied  Aunut  30,  1917. 
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in  the  sum  of  $899.91;  that  certain  members 
of  said  firm,  as  a  separate  and  distinct  part- 
nership, were  Indebted  to  said  banlc  In  the 
sum  of  about  $5,000;  that  in  making  the  ex- 
change for  said  tract  of  land  the  vendee  of 
the  stock  of  merchandise,  pursuant  to  the 
direction  of  the  vendor,  executed  and  deliver- 
ed a  deed  which  ran  direct  to  the  defendant 
bank;  that,  by  the  agreement  between  the 
vendor  and  defoidant  bank,  the  vendor  was 
to  turn  tills  land  over  to  defendant  bank  as 
security  for  the  claims  which  the  bank  held 
against  the  vendor  and  against  the  other 
partnership  composed  of  certain  members  of 
the  vendor  partnership;,  that,  by  the  agree- 
ment of  all  defendants,  the  defendant  bank 
was  to  dispose  of  the  said  land  and  apply 
the  proceeds  over  and  above  the  incum- 
brances upon  the  debts  secured;  that  there- 
after defendant  bank,  with  the  knowledge 
and  consent  of  the  defendant  partnership, 
sold  said  land  for  the  sum  of  $908.92  above 
the  incumbrances  thereon,  and  applied  the 
same  upon  their  indebtedness  against  the  de- 
fendant partnership;  that  the  sale  of  the 
stock  of  merchandise  was  made  In  an  open, 
public,  and  notorious  manner,  and  was  gen- 
erally known  for  several  days  prior  to  the 
exchange;  that  the  vendee  of  said  stock 
personally  notified  the  defendant  bank,  and 
also  tiersonally  notified  numerous  other  cred- 
itors that  he  was  about  to  make  such  ex- 
change, which  notice  was  given  more  than 
seven  days  prior  to  the  date  of  exchange,  but 
that  no  notice  was  given  by  either  the  ven- 
dee or  the  vendor  to  plaintiff ;  that  defendant 
bank  did  not  know  or  have  any  notice  of  the 
fact  that  notice  bad  not  been  given  to  plain- 
tiff, and  that  it  in  good  faith  understood  and 
believed  that  such  notice  had  been  given  to 
all  the  creditors  of  the  defendant  partner- 
ship; and  that  the  defendant  bank  had  no 
notice  or  cause  to  believe  that  any  indebted- 
ness of  the  defendant  partnership  remained 
unpaid  at  the  time  of  such  exchange,  but  did 
in  good  faith  believe  that  all  the  debts  of 
said  vendor  not  actually  paid  at  such  titme 
were  adjusted  to  the  satisfaction  of  the 
creditors  of  vendor  through  the  agreement  of 
the  said  vendee  to  assume  and  pay  indebted- 
ness of  said  firm  to  the  extent  of  $1,950.  It 
is  upon  these  findings  that  the  trial  court  en- 
tered its  conclusions  and  Judgment  in  favor 
of  the  defendant  bank,  respondent  herein. 

[1]  Respondent  contends  that  the  Bulk 
Sales  Law  above  referred  to  is  unconstitu- 
tional. It  seems  to  rely  mainly  upon  the 
contention  that  this  act  Is  special  or  class 
legislation.  While  It  is  true  that  this  law 
only  affects  the  transfers  of  stocks  of  mer- 
chandise, and  was  undoubtedly  enacted  for 
the  protection  of  and  perhaps  at  the  behest 
of  the  wholesale  houses,  yet  it  seems  to  us 
ai^arent  that  there  exist  ample  grounds  why 
legislation  of  this  kind  applicable  to  only 
this  particular  class  of  Indebtedness  may 
rli^tfnUy  be  enacted.  With  the  wisdom  of 
this  law  we  have  nothing  to  do,  but  that  it 


I  Is  constitutional  we  think  Is  perfectly  clear. 
Courts  are  bound  to  take  notice  of  the  fact 
that  the  retail  mercantile  business  is  con- 
ducted largely  upon  credit,  and  frequently 
when  the  retailer  is  far  distant  from  the 
wholesaler.  It  is  impracticable  for  the  re- 
taller  to  secure  the  wholesaler  by  chattel 
mortgage  on  the  stock  of  merchandise.  The 
door  to  fraud  through  sales  by  dishonest  re- 
tailers was  thrown  wide  open  until  the  enact- 
ment of  "Bulk  Sales  Laws."  They  have  now 
been  enacted  in  a  majority  of  the  states,  and 
wkile  they  vary  some  in  their  provisions  and 
a  few  have  been  held  unconstitutional,  the 
weight  of  authority  as  well  as  of  reason  is 
in  favor  ot  holding  laws  audi  as  ours  valid 
as  a  pr«^>er  exercise  of  the  police  pow». 
Squire  v.  Tellier,  185  Mass.  18,  69  N.  E.  312, 
102  Am.  St.  Rep.  322 ;  McDaniels  v.  Shoe  Co., 
30  Wash.  549,  71  Pac.  37,  60  L.  B.  A.  947,  94 
Am.  St.  Rep.  889 ;  Walp  v.  Mooar,  76  Conn. 
515,  67  Atl.  277;  Neas  v.  Bordies,  109  Team. 
398,  71  S.  W.  60,  97  Am.  St.  Rep.  851 ;  Appel 
Mercantile  Co.  v.  Barker,  92  Neb.  669,  138  N. 
W.  1133. 

[2]  Respondent  also  contends  that,  inas- 
much as  the  trial  court  has  found  that  it 
took  this  land  in  good  faith  under  the  belief 
that  the  other  creditors  of  such  partnership 
had  been  protected  through  the  assumption 
of  debts  by  the  vendee,  it  cannot  be  held  as 
a  trustee  of  this  land  for  the  benefit  of  plain- 
tiff and  the  other  creditors.  In  tUs  we 
think  respondent  is  clearly  in  error.  The 
findings  show  that  the  parties  to  this  trans- 
fer of  the  stock  of  merchandise  wholly  failed 
to  comply  with  the  provisions  of  the  Bulk 
Sales  Law.  Respondent  could  not,  under  the 
facts  found  by  the  trial  court,  be  held  to  be 
an  innocent  purchaser,  in  good  ftiith,  for  val- 
ue, for  the  simple  reason  that  it  received  this 
land  merely  as  security  for  a  then  existing 
debt.    27  Cyc.  1191. 

[3]  Furthermore,  as  above  noted,  this  law 
provides  that  the  consideration  passing  to 
the  vendor  comes  into  the  hands  of  the  ven- 
dor charged  with  a  trust  in  favor  of  the  cred- 
itors of  such  vendor,  and  this  regardless  of 
whether  or  not  the  provisions  of  the  Balk 
Sales  I^w  in  relation  to  the  giving  of  notice 
have  been  compiled  with.  The  evidence  In 
this  case  shows  that  the  bank  knew  that  this 
land  was  received  by  the  partnership  in  ex- 
change for  such  stock  of  goods.  Respondent 
was  therefore  charged  with  notice  that,  un- 
der this  law,  this  land  was  a  trust  fund  In 
which  all  of  the  creditors  of  the  vendor  had 
an  interest.  Being  so  charged  with  notice 
that  it  was  a  trust  fund,  It  took  such  trust 
fund  subject  to  the  rights  of  any  unpaid 
creditors,  and  this  wholly  regardless  of 
whether  It  knew  of  the  existence  of  sudi 
creditors  or  not 

It  foUftws,  therefore,  that  the  Judgment  ap- 
pealed from  was  erroneous,  but  inasmuch  as 
the  relief  sought  Is  the  payment  into  court 
of  the  amount  of  the  trust  fund  to  b«  beld 
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by  the  conrt  for  tbe  benefit  of  the  creditors, 
we  'would  be  Inclined  to  remand  tbis  canae, 
with  directions  to  the  trial  court  to  enter 
Judgment  based  upon  the  finding  that  the 
property  was  worth  $3,200,  and  tliat  it  was 
Incumbered  for  ^,100  If  it  were  not  for  what 
seems  to  us  to  be  clear  errors  of  the  court 
in  its  findings  as  to  the  valne  of  this  land. 
The  very  lowest  price  placed  upon  this  land 
by  any  witness  was  $3^00.  Witnesses  on  be- 
half of  respondent  placed  the  value  from 
$3,200  to  $4,000.  Witnesses  on  behalf  of  ap- 
pellant placed  the  value  in  excess  of  that. 
Beepondent  disposed  of  this  land  within  some 
three  months,  not  for  $3,006.92,  as  found  by 
the  court,  but  for  some  $3,500,  as  shown  by 
the  undisputed  evidence  in  this  case.  It  ap- 
pears that  the  purchaser  from  respondent  as- 
sumed and  paid,  as  a  part  of  such  purchase 
price,  an  Indebtedness  of  something  over  $400 
that  seems  to  have  been  overlooked  entirely 
by  the  trial  court.  Moreover,  while  it  ap- 
pears that  at  the  time  the  bank  dlsposeid  of 
this  land  there  were  taxes  and  interest  which 
made  a  total  incumbrance  of  some  $2,100, 
yet  the  undisputed  evidence  is  that,  when  the 
bank  received  the  deed  for  this  land,  there 
was  neither  Interest  nor  taxes  due  upon  the 
same,  the  only  Incumbrance  being  $2,000. 
We  are  therefore  of  the  opinion  that  there 
should  be  a  new  trial  herein. 

For  the  above  reasons,  the  Judgmmt  and 
order  appealed  from  are  reversed. 


ZIMMBBMAN  v.  COBSON  COUNTY  et  aL» 
(No.  4152.) 

(Supreme  Conrt  <tf  South  Dakota.    July  S, 
1917.)  . 

1.  Appkai,  and  Erbob  «s»501(D  — Nbckssitx 
OF  Exception  Bblow. 

Denial  of  motion  to  quash  order  to  show 

cause  cannot  be  considered  on  appeal  where  no 

exertion  to  sudt  order  is  shown  oy  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  gj  2300,  2302.] 

2.  Taxation  «=960S(4)— Collection  of  Tax- 
es —  Injunction  —  Inadeqttaot  of  Leoax 
Remedy. 

That  a  purported  assessment  was  placed  by 
tbe  county  assessor  upon  the  original,  completed, 
and  penniment  assessment  roll  as  though  it  were 
part  thereof  did  not  warrant  enjoining  tbe  col- 
lectifm  of  the  tax  bafsed  on  such  assessment 
where  it  did  not  appear  that  the  property  at- 
tempted to  be  assessed  was  not  owned  or  i>os- 
sessed  by  the  persons  to  whom  assessed,  nor  that 
the  property  was  included  in  the  lists  of  taxable 
property  returned  to  the  assessor  by  such  per- 
sons, nor  that  such  property  had  been  taxed 
elsewhere,  in  view  of  Laws  1916,  c.  2S9,  permit- 
ting recovery  in  whole  or  in  part  of  taxes  wrong- 
fully paid,  since  such  mode  of  assessment  was 
merely  an  irregularity,  and  the  statute  gives  an 
adequate  remedy  at  law,  so  that  the  injury  is  not 
irreparable. 

[E^.   Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  f  1233.] 

3.  Taxation  «=>543(8)— Becovebt  Back— In- 

TEBX8T, 

Although  Lews  1915,  c.  289,  as  to  recovery 
of  taxes  wrongfully  exacted,  does  not  in  terms 


authorise  recovery  of  interest,  sndi  item  of  re- 
covery is  impliedly  authorized. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1014,  1016.] 

Appeal  from  Circuit  Court,  Pennington 
County;    Levi  McOee,  Judge. 

Action  by  Dan  B.  Zimmerman  against 
Corson  County,  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.     Reversed. 

F.  L.  Bonzer,  of  Morristown,  and  0.  B. 
Sntcliffe  and  Robert  Pearson,  both  of  Mc- 
intosh, for  appellants.  Porter  ft  Orantbam, 
of  Aberdeen,  for  respondent 

SMITH,  J,  Action  In  equity  praying  a 
Judgment  and  decree  canc^ng  an  alleged 
void  and  Invalid  assessment  of  taxes  upon 
personal  property,  and  permanently  enjoin- 
ing the  enforcement  of  taxes  based  upon 
such  assessment  A  demurrer  to  the  com- 
plaint was  overruled  by  the  trial  court,  and 
this  ruling  is  assigned  as  error. 

[1]  Respondent  upon  an  order  to  show 
cause  duly  served,  obtained  from  the  trial 
court  an  order  restraining  appellants  from 
attempting  to  enforce  the  tax  during  the 
pendency  of  tbe  action.  Upon  the  return 
day  appellants  moved  to  quash  tbe  order  to 
show  cause  upon  various  grounds,  which 
motion  was  overruled.  Error  is  assigned  al- 
so upon  this  ruling.  No  exception  to  this  or- 
der Is  shown  by  the  record,  and  such  assign- 
ment cannot  be  considered.  The  demurrer 
to  the  complaint  having  been  overruled,  and 
appellants  being  in  default,  a  Judgment  was 
entered  against  appellants  which  recites 
that: 

"This  matter  coming  on  to  be  heard  upon  the 
motion  and  application  of  the  plaintiff  to  de- 
clare the  defendants  in  default  herein,  and  for 
leave  to  offer  testimony  and  for  Judgment  and 
decree  thereon,  the  plaintiff  appearing  by  his  at- 
torneys. Porter  &  Grantham,  the  defendants  not  " 
appearing,  and  it  appearing  to  the  satisfaction 
of  the  court  that  the  notice  of  motion  and  appli- 
cation was  duly  served  upon  counsel  for  delend- 
ants,  that  more  than  60  days  have  elapsed  from 
the  service  of  the  notice  of  order  overruling  the 
demurrer^  herein,  and  the  time  for  appeal  there- 
from having  expired,  and  no  answer  or  applica- 
tion therefor  having  been  made,  •  •  •  it  is 
ordered  that  defendants  be,  and  they  are  here- 
by, declared  to  be  in  default  and  tie  plaintiff 
entitled  to  offer  his  proofs  and  to  have  judgment 
and  decree  in  conformity  with  the  prayer  of  bis 
complaint,  if  warranted  by  the  testimony.  The 
plaintiff  having  offered  his  testimony  before  the 
court  and  it  appearing  to  the  satisfaction  of 
the  court  that  the  allegations  of  the  complaint 
are  true,  the  plaintiff  is  entitled  to  the  relief 
demanded  in  the  complaint,"  etc. 

And  the  Judgment  is  that  the  alleged  as- 
sessment is  illegal,  invalid,  and  void,  that 
the  same  be  canceled  from  the  tax  records 
of  the  county,  and  that  the  treasurer  be  per- 
petually enjoined  from  enforcing  the  collec- 
tion of  taxes  upon  such  assessment.  Tbe 
appeal  is  from  this  Judgment  Findings  of 
fact  having  been  waived  by  default  (section 
278,  Code  Civ.  Proa),  the  only  question  upoa 


taafot  etiMr  oases  tea  mom 


topic  and  KSY-NUMBSR  In  all  K«r-Nnmb«rad  DlgwU  and  Indun 
*ReIiearlng  denied  Auguat  80,  U17. 


Digitized  by 


Google 


712 


leS  NOBTHWESTBBN  RICPORTEat 


(S.D. 


this  appeal  Is  the  sufficiency  of  the  complaint 
to  austaio  the  Jadgment. 

[2]  A3  stated  by  appellant,  the  qnestlcKis 
to  be  decided  are: 

"(1)  Was  the  aasessment  and  taxation  of  the 
property  complained  of  Illegal  or  done  in  an  il- 
legal manner? 

"(2)  Will  an  injunction  lie  in  a  case  of  this 
description? 

"(3)  Does  chapter  289  of  the  Session  Laws  of 
the  state  of  South  Dakota  in  and  for  the  year 
1915  apply  to  this  case?" 

The  allegations  of  the  complaint  may  be 
sufficiently  summarized  as  follows:  That  on 
and  prior  to  the  1st  day  of  May,  1914,  the 
plaintiff  was  the  owner  of  real  and  personal 
property  in  Corson  county;  that  at  the 
proper  time  the  plaintiff  duly  listed  with 
the  county  assessor  his  real  and  personal 
property  subject  to  taxation  In"  said  county, 
and  also  listed  fOr  taxation  the  personal  prop- 
erty of  the  firm  of  Fidd  &  Zimmerman,  a 
copartnership,  composed  of  plaintiff  and  one 
Field ;  that  the  personal  property  belonging 
to  said  A.  L.  Field  was  duly  listed  for  taxa- 
tion, and  was  separately  assessed  for  that 
year;  that  the  plaintiff  has  no  interest  or 
ownership  In  the  property  of  said  Field,  but 
has  an  Interest  in  the  property  of  Field  & 
Zimmerman  as  a  partner ;  that  the  property 
of  the  plaintiff,  the  property  of  the  firm  of 
Field  &  Zimmerman,  and  property  of  A.  L. 
Field  were  separately  listed  and  assessed, 
and  duly  entered  upon  the  assessor's  book, 
and  certified  and  filed  with  the  county  audi- 
tor, and  thereafter  approved  and  certified 
by  the  county  board  of  equalization,  and  duly 
approved  by  the  state  tax  commission ;  that 
plaintiff's  property  assessment  valuation  as 
approved  and  certified  by  the  county  board 
of  equalization  was  $108,749,  which  was  in- 
creased by  order  of  the  state  tax  commission 
to  the  sum  of  $142,768 ;  that  upon  such  val- 
'  natlcm  i)ersonal  taxes  were  extended  against 
plaintiff  In  the  snm  of  $2,384.23,  and  against 
the  firm  of  Field  &  Zimmerman  in  the  sum 
of  $841.26;  that  prior  to  the  31st  day  of 
October,  1914,  the  whole  of  said  taxes  against 
the  property  of  plaintiff  and  against  the 
firm  of  Field  &  Zimmerman  were  paid  to 
the  county  treasurer  of  said  county;  also 
that  the  tax  assessed  against  the  personal 
property  of  A.  h.  Field  for  the  year  1914 
was  duly  paid  and  receipt  therefor  issued  to 
the  said  Field ;  that  on  or  about  the  2d  day 
of  November,  1914,  and  after  the  assessment, 
levy,  and  payment  of  all  of  said  taxes,  the 
county  assessor  of  Corson  county  made,  upon 
the  original  completed  and  permanent  as- 
sessment record,  and  as  though  It  were  a 
part  of  the  original  record,  an  entry  as  fol- 
lows: 

"8.  All  other  cattle  3  years  old  and  over.  No. 
2,800.  Values,  140,000.  Total  value  of  all  per- 
M«al  property  listed  above,  140,000." 

That  thereafter  the  county  auditor  of  said 
county,  without  authority  of  law,  except  the 
aforesaid  entry,  extended  a  pretended  tax 
In  due  form  upon  the  tax  list  of  Corson  coun- 


ty and  upon  the  duplicate  thereof,  and  de- 
livered the  duplicate  tax  list  duly  certified 
to  the  county  treasurer  of  said  county,  as  a 
tax  on  personal  property  against  the  plain- 
tiff, the  firm  ot  Field  &  Zimmerman,  and  A. 
h.  Field,  upon  a  valuation  of  $140,000,  which 
tax  aggregated  the  sum  of  $2,338,  without 
separation  or  statement  as  to  taxes  or  the 
ownership  of  the  articles  of  personal  prop- 
erty attempted  to  be  taxed  as  the  property 
of  plaintiff,  or  of  A.  L.  Field,  or  of  the  prop- 
erty of  Field  &  Zimmerman;  the  same  pur- 
porting to  be  assessed  in  a  lump  sum  for 
the  entire  amount,  and  that  no  record,  Mitry, 
or  statement  Is  found  in  the  records  or  any 
files  in  the  office  of  the  county  treasurer  or 
auditor  or  other  officer  wherefrom  may  be 
determined  the  amount  of  tax  attempted  to 
be  charged  against  plaintiff  or  against  A. 
L.  Field  or  against  the  firm  of  Field  &  Zim- 
merman, or  from  which  any  division  of  said 
tax  oould  be  made^  or  plaintiff  exempted  from 
the  payment  of  any  portion  thereof;  that 
the  defendant  county  treasurer  has  demand- 
ed of  plaintiff  payment  of  said  entire  taxes 
with  penalty  and  Interest,  and  threatens  to 
enforce  the  same  in  the  manner  provided  by 
law  against  the  real  and  personal  property 
of  plaintiff ;  that  the  same  will  be  enforced 
against  the  pr(H)erty  of  plaintiff  by  distraint ; 
and  that  said  treasurer  threatens  and  is 
about  to  enforce  payment  of  taxes  so  assessed 
against  personal  property  of  A.  L.  Field,  In 
which  plaintiff  has  no  interest.  The  evidence 
before  the  trial  court  upon  which  the  find- 
ings of  fact  were  based  is  not  in  the  record, 
nor  do  appellants  question  its  sufficiency  to 
sustain  the  Judgment.  Appellants'  counsel 
state  In  their  brief  that  the  various  assign- 
ments of  error  are  summarized  in  the  conten- 
tion that  the  facts  stated  in  the  complaint 
are  not  sufficient  upon  which  to  base  the 
judgment.  We  are  of  the  view  that  the  alle- 
gations of  the  complaint  are  not  sufficient  to 
sustain  the  judgment.  The  complaint  seems 
to  have  been  framed  on  the  theory  that  an 
Irregularity  in  the  mode  of  making  an  as- 
sessment would  entitle  the  plaintiff  to  in- 
junctive relief.  We  reach  this  conclusion 
for  the  reason  that  the  complaint  nowhere 
alleges  tliat  the  2,800  head  of  cattle  attempt- 
ed to  be  assessed  were  not  In  fact  owned  by  or 
In  possession  of  the  persons  to  whom  they 
were  assessed  in  Corson  county,  nor  that 
they  were  Included  in  the  lists  of  taxable 
property  returned  to  the  assessor  by  plain* 
tiff,  nor  that  they  had  been  taxed  else* 
where. 

Appellants'  contention  is.  In  substance, 
that  the  entry  of  the  purported  assessment 
upon  the  completed  assessment  roll  or  record, 
and  upon  the  duplicate  placed  in  the  hands 
of  the  treasurer  for  collection,  was  in  effect 
a  forgery  and  void,  and  would  entitle  plain- 
tiff to  enjoin  the  collection  of  any  tax  on 
such  property. 

In  RaUroad  Co.  t.  Bolfson,  23  S.  D.  405, 
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122  N.  W.  843,  and  In  Dnncan  v.  Corson 
County,  162  N.  W.  395,  thla  court  held  that 
the  Illegality  of  a  tax  alone  furnished  no 
ground  for  equitable  interference,  and  that 
proceedings  to  enforce  the  tax  by  distress 
and  sale  can  give  none,  and  said: 

"The  exceptions  to  this  rule,  if  any,  must  be 
of  cases  which  are  to  be  classed  vmder  the  head 
of  irreparable  injury ;  as,  when  the  enforcement 
of  a  tax  might  destroy  a  valuable  franchise,  or 
when  property  is  levied  upon  which  possesses  a 
peculiar  value  to  the  owner  beyond  any  possible 
market  value  it  can  have,  and  other  like  cases 
where  the  recovery  of  damages  would  be  inade- 
quate redress." 

The  allegations  of  the  complaint  may  war- 
rant an  Inference  that  the  taxing  author- 
ities of  Corson  county  may  have  proceeded 
irregularly  in  the  attempted  assessment,  but 
not  that  such  acts  were  designedly  fraudulent 
or  wrongful.  In  this  case  we  have  no  oc- 
casion to  consider  the  character  of  equitable 
relief,  If  any,  which  might  be  granted  where 
the  acts  of  taxing  officers  are  shown  to  be 
Intentionally  fraudulent  and  wrongful  or 
where  property  is  not  taxable  or  where  taxes 
have  already  been  paid  thereon. 

Upon  the  facts  alleged  in  this  case,  <diapter 
2S9,  Laws  of  1915,  is  controlling  and  conclu- 
sive.   That  act  provides: 

"Any  person,  association,  copartnership,  com- 
pany or  corporation  against  wUum  any  tax  is 
levied,  or  which  may  be  required  to  pay  the 
same,  may  pay  the  same  under  protest  to  the 
treasurer  authorized  to  collect  or  receive  the 
same,  giving  notice  at  the  time  of  pavment  of 
the  reasons  for  such  protest;  and  tne  party 
making  such  payment  may  at  any  time  within 
thirty  days  lliereefter  commence  an  action 
against  the  said  treasurer  for  the  recovery  there- 
of in  any  court  of  competent  jurisdiction,  and 
if  it  determines  that  the  same  was  wrongfully 
collected  as  not  being  due  for  any  reason  going 
to  the  merits  of  the  same  in  whole  or  in  part, 
then  the  court  trying  the  action  may  certify  of 
record  that  the  same  was  wrongfully  paid  and 
ought  to  be  refunded  whereupon  the  same  shall 
be  refunded,  which  shall  be  paid  in  preference 
to  other  claims  upon  the  treasury  upon  the 
final  determination  of  the  action,  on  appeal  or 
otherwise,  and  the  pro  rata  shares  of  the  money 
so  refunded  shall  be  charged  to  the  state,  city, 
incorporated  town,  township  or  school  corpora- 
tion which  may  have  received  any  part  of  such 
money.  The  right  of  appeal  shall  exist  to  both 
parties  as  in  other  actions.  There  shall  be  no 
other  remedy  in  any  case  of  the  collection  of  the 
tax  than  that  above  provided,  and  no  injunction 
for  the  prevention  of  the  collection  of  any  reve- 
nue claimed  thereunder  or  to  hinder  or  delay  the 
collection  of  the  same  shall  in  any  wise  issue 
but  in  all  cases  in  which,  for  any  reason,  it 
shall  be  daimed  that  the  tax  collected  or  about 
to  be  collected,  was  or  is  wrongfuUy  or  illegally 
collected  or  about  to  be  collected  for  any  reason 
whatever,  in  whole  or  in  part,  the  remedy  shall 
be  as  above  provided  and  in  no  other  manner." 

Inadequacy  of  the  remedy  at  law  is  the 
basis  on  which  a  court  of  equity  founds  the 
exercise  of  its  power  to  afford  relief  by  In- 
junction. 


"If  it  appears  to  the  satisfaction  of  the  court 
that  a  person  has  a  property  right,  and  that  he 
has  no  means  of  protecting  it  from  injury  in 
the  hands  of  another,  the  court  may  then  exer- 
cise its  extraordinary  power."  14  R.  C.  Is. 
339  (VII). 

"In  fact  the  ground  Oack  of  adequate  legal 
remedy]  may  be  said  to  be  the  most  common 
one,  and  the  f  reat  underlying  principle  on  which 
equity  jurisdiction  in  general  is  founded.  In 
this  connection,  however,  it  is  to  be  remembered 
that,  though  there  be  no  remedy  at  law,  this 
does  not  necessarily  and  of  itself  give  a  court 
of  equity  jurisdiction  to  afford  relief,  nor  would 
it  seem  that  the  fact  of  the  remedy  in  equity- 
being  more  convenient  than  that  at  law  will 
justify  a  resort  to  chancery,  although  there  Ui 
apparently  authority  to  the  contrary." 

Respondent's  contention  that  this  statute 
does  not  afford  a  plain,  speedy,  and  adequate 
remedy  at  law  cannot  be  sustained. 

[3]  An  action  to  recover  a  tax  irregularly 
or  wrongfully  assessed  and  collected  may  be 
as  speedily  prosecuted  to  final  judgment  as 
may  an  injunction  action,  and  the  statute  it- 
self declares  that  any  taxes  wrongfully  paid 
and  which  ought  to  be  refunded  in  whole  or 
in  part  shall  be  repaid  In  preference  to  other 
claims  upon  the  county  treasury.  Respond- 
ent's suggestion  that  the  remedy  Is  not  ade- 
quate for  the  reason  that  the  statute  does 
not  in  terms  authorize  a  recovery  of  Interest 
Is  without  merit  It  cannot  be  doubted  that 
plaintiff  would  be  entitled  to  interest  upon 
any  sum  wrongfuUy  collected  by  the  county ; 
nor  can  we  agree  with  respondent's  sugges- 
tion that  the  enforced  collection  of  a  tax, 
unlawful  in  whole  or  in  part,  may  result  in 
Irreparable  injury  such  as  to  entitle  the 
plaintiff  to  a  remedy  by  Injunction.  In  14 
R.  a  U  346  (4S),  it  Is  said: 

"As  a  general  rule,  where  the  injury  api>earB 
to  be  sued  that  an  adequate  and  complete  com- 
pensation therefor  cannot  be  recovered  in  an 
action  at  law.  It  will  be  regarded  as  irreparable 
within  the  meaning  of  that  term  as  used  in  this 
connection.  Where,  however,  there  is  a  full, 
complete,  and  adequate  remedy  in  a  court  of 
law  for  an  injury,  it  is  not  irreparable ;  and  if 
full  compensation  can  be  obtained  by  damages 
in  an  action  in  that  form,  equity  will  not  ap^y 
the  extraordinary  remedy  by  injunction.  To 
justify  equity  interposition  tne  injury  must  be 
of  a  peculiar  nature  so  that  compensation  in 
money  cannot  atone  for  it." 

In  Youngblood  ▼.  Sexton,  82  Midi.  406,  20 
Am.  Kep.  tJo4,  it  was  held  that  the  wrtmgful 
collection  of  a  tax  could  no  more  work  Ir- 
reiiarable  injury  than  could  the  collection  of 
any  other  money,  wrongfully  demanded,  and 
that  courts  have  never  reco^ized  the  conse- 
quences of  a  mere  enforcement  of  a  money 
demand  as  falling  within  that  category. 
This  view  was  approved  In  Bismarck  Water 
Supply  Co.  V.  Barnes,  30  N.  D.  655, 153  N.  W. 
454,  I..  R.  A.  1916A,  965. 

The  Judgment  of  the  trial  court  is  reversed. 
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HOSFORD  V.  CITY  OF  PIATTB. 
(No.  4156.) 

(Supreme  Court  of  South  Dakota.    July  S, 
1917.) 

1.  MURIOIPAI,     COBPORATIONS     «S>166— Coit- 
PCNBATION — COUNTEBCUIIX. 

A  claim  for  money  improperly  paid  by  a  dty 
to  a  city  officer  can  be  pleaded  aa  a  counterclaim 
in  an  action  by  such  officer  to  recover  his  sal- 
ary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  373,  374.] 

2.  MUlflCIFAL  COBPOBATIONS  «S»1620)— OOK- 

PBNBATioN— Extra  Pat. 
Where  a  city  attorney  revises  the  dty  ordi- 
nances vithout  contract  for  extra  pay,  he  is 
not  entitled  to  extra  compensation  therefor, 
since  such  services  are  incident  to  the  office  of 
city  attorney  within  Pol.  Code,  g  1247,  pro- 
viding that  be  shall  perform  all  services  inci- 
dent to  his  office. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
OorporationB,  Cent  Dig.  i  360.] 

Polley,  J^  dissenting. 

Appeal  from  Circuit  Coart,  Charles  BItz 
County;  B.  "B.  Tripp,  Judge. 

Action  by  P.  A.  Hosford  against  the  City 
of  Platte.  Judgment  for  defendant,  and 
plaintiff  appeals.    AfBrmed. 

Ambrose  B.  Beck,  of  Oeddes,  for  appellant 
Roy  B.  Willy,  of  Platte,  for  respondent 

WHITING.  J.  Plaintiff,  while  dty  attor- 
ney of  defendant  dty,  revised  the  ordinances 
of  said  city.  No  contract  for  extra  compen- 
sation was  enteied.  After  the  revision  was 
completed,  the  dty  paid  plaintiff  for  such 
work ;  such  payment  being  in  addition  to  his 
salary. .  For  a  later  period  in  plaintiff's  term 
of  office  defendant  failed  and  refused  to  pay 
plaintiff  his  salary.  This  action  was  brought 
to  recover  such  salary.  The  dty  pleaded  as  a 
connterdalm  the  amount  paid  plaintiff  for 
rerUdng  the  ordinances.  Plaintiff  demurred 
to  such  counterclaim,  and  the  demurrer  was 
overruled.  From  the  order  overruling  such 
demurrer  this  ap];>eal  was  taken. 

[1]  Appellant  does  not  contend  bat  that 
money  improperly  paid  a  person  holding  a 
public  office  can  be  recovered  of  such  person. 
McQullUn,  Mun.  Corp.  {  627.  But  he  does 
contend  that  a  claim  for  moneys  so  improper- 
ly itald  cannot  be  pleaded  as  a  counterclaim 
in  an  action  to  recover  oftlcial  salary.  There 
Is  no  merit  in  such  contention.  34  Cya  723 ; 
Wiles  V.  Mcintosh  County,  10  N.  D.  594,  88 
N.  W.  710. 

Upon  the  merits,  appellant  urges  his  right 
to  retain  the  money  paid  him  for  revising 
the  ordinance  because  it  "was  a  payment  for 
extra  services  outside  of  the  scope  of  appel- 
lant's duties  as  dty  attorney."  He  thus  im- 
pliedly at  least  admits  that  U  this  work  had 
been  done  "as,  dty  attorney"  he  would  not 
have  been  entitled  to  extra  compensation 
therefor.  His  demurrer  confessed  that  the 
bill  for  such  extra  compensation,  presented 
to  and  allowed  by  the  dty  council,  was  for 


"services  performed  by  the  plaintiff  as  dty 
attorney  for  said  dty  of  Platte."  But,  even 
if  appellant  should  be  held  not  to  have  ad- 
mitted by  such  demnrrer  that  this  revising 
of  the  ordlnanoes  was  done  "as  dty  attor- 
ney," but  merely  to  have  admitted  that  be 
presented  a  bill  so  stating,  yet  the  demurrer 
was  properly  overruled. 
[2]  Section  1247,  P.  C,  provides  that: 
"The  dty  attorney  shall  perform  all  profes- 
sional services  incident  to  his  office." 

We  think  the  preparation  of  ordinanoea, 
whether  It  be  one  or  a  complete  set,  is  a 
service  Inddent  to  the  office  of  dty  attorney 
under  the  above  statute.  It  Is  true  that  sec- 
tion 16,  a  73,  Lews  1887,  now  section  1191, 
P.  C,  provides  that,  after  a  dty  not  incorpo- 
rated under  the  general  law  incorporates  un- 
der such  general  law,  the  mayor  "may  ap- 
point, by  and  with  the  advice  and  consent  of 
the  dty  coundl,  Immediately  after  sudi 
change  of  organization,  one  or  more  compe- 
tent persons  to  prepare  and  submit  to  the 
dty  conndl,  for  their  adoption  or  rejection, 
an  ordinance  In  revision  of  the  ordinances 
of  such  dty,  the  compensation  of  such  re- 
viser or  revisers  to  be  determined  and  fixed 
by  the  dty  coundl  and  paid  out  of  the  dty 
treasury."  But  this  section  has  no  applica- 
tion to  the  facts  presented  by  the  pleadings 
herein.  We  think  the  law  as  laid  down  In 
section  233,  Dillon  Mun.  Corp.  (4th  Ed.),  la 
fully  supported  by  reason  and  authority: 

"It  is  a  well-settled  rule  that  a  person  accept- 
ing a  public  office,  with  a  fixed  salary,  is  bound 
to  perform  the  duties  of  the  office  for  the  salary. 
He  cannot  Icgallu  claim  additional  compensation 
for  the  discharge  of  these  duties,  even  though 
the  salary  may  oe  a  very  inadequate  remunera- 
tion for  Uie  services.  Nor  does  it  alter  the  case 
that  by  subsequent  statutes  or  ordinances  his 
duties  within  the  scope  o/  the  ekarter  powers 
pertaining  to  the  office  are  increased  and  not  bis 
salary.  Whenever  be  considers  the  compensa- 
tion inadequate,  he  is  at  liberty  to  resign.  The 
rule  is  of  importance  to  the  public.  To  allow 
changes  and  additions  in  the  duties  properly 
belonging  or  which  may  properly  be  attached 
to  an  ofSce  to  lay  the  foundation  for  extra  com- 
pensation, would  introduce  intolerable  mischieL 
The  'rule,  too,  should  be  rigidly  enforced.  The 
statutes  of  the  legislature  and  the  ordinances 
of  our  municipal  corporations  seldom  prescribe 
with  much  detail  and  particularity  the  duties 
annexed  to  jpublic  offices ;  and  it  requires  but 
little  ingenuity  to  run  nice  distinctions  between 
what  duties  may  and  what  may  not  be  consid- 
ered strictly  official;  and  if  these  distinctions 
are  much  favored  by  courts  of  justice,  it  may 
lead  to  great  abuse. 

To  the  same  effect  is  the  law  announced  In 
section  626,  McQullUn,  Mun.  Corp.,  wherein 
Is  dted  the  case  of  Hays  v.  Oil  City  (Pa.) 
11  Atl.  63.  In  that  case  the  court  held  that 
the  preparation  of  a  digest  or  a  codification 
of  the  laws  applicable  to  the  dty  was  within 
the  line  of  the  duties  of  the  dty  attorney  un- 
der a  dty  charter  which  provided  that  the 
city  attorney  "shall  do  all  and  every  profes- 
sional act  Inddent  to  the  office  which  may 
be  required  of  him"  by  the  officers  of  the 
dty.    We  think  the  following  words  of  the 
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coart  In  that  case  are  pecoUarly  applicable 
to  this  case: 

"Lawyers  may  and  possibly  do  honestly  dif- 
fer as  to  whether  the  services  performed  and 
here  claimed  for  were  strictly  incident  to  the  of- 
fice. It  was  most  certainly  the  professional  la- 
bor of  an  attorney.  It  strictly  pertained  to  the 
lawful  administration  of  the  fcovemment  of  the 
mnnicipality ;  and  it  was  needed  by  the  conncil 
in  the  performance  of  their  official  duties.  Ap- 
plying, now,  the  rule  laid  down  by  Dillon,  be- 
fore recited,  that  nice  distinctions  between  what 
duties  ma^  and  what  may  not  be  considered 
strictly  .omcial  should  meet  with  little  favor  by 
the  courts,  and  that  this  rule  should  be  rigidly 
enforced,  although  it  may  make  a  seeming  hard- 
ship in  particular  cases,  yet  it  is  a  salutary  rule 
to  De  enforced  for  the  public  benefit." 

The  case  of  Cloonan  v.  City  of  Kingston, 
37  Misc.  Rep.  322,  76  N.  Y.  Supp.  425,  Is  cited 
by  appellant  A  mere  reference  to  the  syl- 
labus In  that  case  sliows  that  It  has  no  ap- 
plication to  the  facts  iri  this  case,  and  a  read- 
ing of  the  opinion  itself  fully  supports  tUe 
syllabus.    This  syllabus  Is: 

"Where  the  common  council  of  a  city  has  pow- 
er to  fix  the  salary  of  a  city  attorney,  it  ma^ 
award  him  compensation  for  preparing  a  revi- 
sion of  the  city  charter,  in  excess  of  the  amount 
of  his  salary." 

In  other  words,  from  a  reading  of  the  de- 
cision and  applying  the  reasoning  to  this 
case.  If  the  city  council  of  the  dty  of  Platte 
had  had  the  power  to  fix  the  salary  of  plain- 
tiff In  an  amount  which  would  have  included 
not  only  the  salary  -fvhlch  was  fixed  but  also 
this  extra  compensation,  then,  even  though 
it  waited  until  after  the  work  was  done,  It 
could  allow  this  additional  compensation.  If 
we  were  to  concede  that  the  city  council,  aft- 
er the  services  had  been  performed,  could, 
owing  to  such  services,  have  Increased  appel- 
lant's salary,  the  only  latitude  which  the 
council  would  have  had  would  have  been  to 
Increase  the  salary  to  the  extent  of  |26  a 
year,  and  this  could  only  have  been  done  by 
an  ordinance.    Sections  1256,  1257,  P.  C. 

The  order  appealed  from  Is  afiBrmed. 

POTXET,  J.  (dissenting).  I  am  not  able  to 
agree  with  the  opinion  of  the  majority  of  the 
court  In  this  case.  I  do  not  believe  that  re- 
vising the  dty  ordinances  la  a  professional 
duty  Incident  to  the  office  of  dty  attorney. 
It  appears  from  the  record  that  the  plaintiff 
was  employed  by  the  year.  His  salary 
amounted  to  less  than  $15  per  month.  The 
revision  of  the  dty  ordinances  may  have 
taken  practically  all  of  his  time  for  a  month, 
or  even  two  or  more  months.  It  Is  not  to  be 
presumed  that  the  performance  of  any  such 
duty  was  contemplated  by  ai^)ellant  when  he 
accepted  the  office  of  dty  attorney,  and  It  Is 
certain  that  the  dty  coundl  did  not  consider 
the  performance  of  this  service  a  part  of  his 
duties  as  dty  attorney.  This  Is  apparent 
from  the  fact  that  they  allowed  and  paid 
plalntUTs  bill  when  the  work  was  finished. 

The  demurrer  ought  to  have   been   sus- 


CHICA60  ft  N.  W.  BT.  CO.  et  al  v.  DOUQH- 

ERTZ  et  al.,  Board  of  Railway  Com'rs. 

(No.  4056.) 

(Supreme  Court  of  South  Dakota.    June  26, 
1917.) 

1.  RaIUIOADB  ®=»9(2)— RsOTnCATION  AND  CoN- 
TBOI.  —  RaILBOAO  COMMIBSIOH  —  JUBIBDIC- 
TION. 

In  a  proceeding  before  the  board  of  railway 
commissioners  to  compel  a  railroad  to  comply 
with  its  charter,  the  jurisdicticHi  of  the  board 
does  not  depend  upon  evidentiary  and  collateral 
matters  concerning  the  purpose  and  intent  of  the 
charter,  but  depends  upon  the  question  whether 
under  the  statute  the  board  has  or  may  have  au- 
thority and  Jurisdiction  to  make  an  order  re- 
quiring the  railroad  to  construct  their  line 
through  a  town  site  in  compliance  with  its  char- 
ter. 

[Ed.   Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  17-18.] 

2.  Railboads  ®=>9(2)— R«otJi.ATioN  and  Con- 

TBOL  —  RaH^BOAD  Ck>ianB8I0N  —  JtTBISDIO- 
TION. 

The  answer  of  the  defendants,  raising  issue 
of  facts  upon  the  allegations  of  the  complaint, 
is  not  to  be  taken  as  true  in  so  far  as  it  af- 
fects the  question  of  jurisdiction. 

[Eli.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  17-19.) 

3.  Pbohibition  9=>34  —  Review  —  Jubisdio- 
TioN  OF  Railway  Commissionebb. 

On  appeal  in  a  proceeding  to  prohibit  the 
board  of  railway  commissioners  from  taking  ju- 
risdiction of  proceeding  pending  before  it  to  com- 
pel a  railroad  to  comply  with  its  diarter  provi- 
sions, where  the  answer  and  return  of  defend- 
ants did  not  put  in  issue  any  material  state- 
ments or  matters  of  fact  affecting  the  substantial 
rights  of  the  partiesj  but  raised  only  questions 
of  law,  the  court's  flndings  of  fact  and  conclu- 
sions of  law  are  without  controlling  effect,  and 
the  only  question  presented  for  review  is  wheth- 
er the  board  is  without  authority  and  jurisdic- 
tion in  an^  case  to  enter  such  an  order  as  is 
demanded  m  the  petition. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {  83.] 

4.  COBPOBATIONS    4=>393    —    REOULlATION    — 

Chabtkb  Reqttibemknts. 
Corporate  duties  and  obligations  imposed  by 
charter  requirements  or   by   express  statutory 
provisions  may  be  enforced  by  proceedings  in  ap- 
propriate tribunals. 

[IM.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1674,  1676.] 

8.  Railboads  «=»9(2)— Regulation— Boabd 
OF  Railway  Commissionebs— Evidence. 
In  view  of  Civ.  Code,  §  480,  governing  the 
organization  of  railroad  corporations,  and  re- 
quiring that  articles  of  incorporation  shall  state 
the  place  from  and  to  which  a  railroad  is  to 
be  constructed,  etc.,  in  a  proceeding  before  the 
board  of  railway  commissioners  to  compel  a  raU- 
rpad  to  comply  with  its  charter  provisions,  a 
statement  in  its  articles  of  incorporation  of  the 
place  to  and  from  which  the  railroad  was  to  be 
constructed  was  material. 

[Ed.   Note.— For   other   cases,   see   Railroads, 
Cent  Dig.  §§  17-19.] 

6.  Railroads  ®=99(1)— REonLATioN— Boabd 
OF  Railway  CoitMissioNEss— Powebs. 
Where  the  statute  (Laws  1911,  c  207,  |  2) 
creating  the  board  of  railway  capamissioners 
charged  it  with  duty  and  authority  to  take  cer- 
tain steps  when  in  the  judgment  of  such  board 
"it  shall  appear  that  any  common  carrier  fails,  in 
any  respect    •    •    •    to  comply  with  the  terms 
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of  bis  darter  or  the  laws  of  his  state,"  but  not 
giving  the  board  any  authority  to  enforce  its 
orders  or  judgments,  but  leaving  it  to  apply  to 
the  proper  courts  to  enforce  them,  the  I>oard  is 
strictly  an  administrative  and  not  a  judicial 
body,  and  any  order  made  by  such  board  in  com- 
pliance with  statutory  notice  and  procedure  con- 
stitutes an  exercise  of  administrative  authority 
only,  and  not  of  judicial  power. 

[Ed.   Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  if  12-16.] 

7.  Eminent  Domain  9=>2(8)  —  Obdebb  or 
BoABD  OF  Railway  GoMKisaioNEBs  —  Tak- 
ing  OF  Pbivate  Pbofkbxt  without  Oom- 

PKNSATION. 

The  fact  that  judicial  review  of  proceedings 
before  the  board  of  railway  commissioners  and 
orders  made  by  it  may  involve  trouble  and  ex- 
pense does  not  change  the  essential  character  of 
the  authority  exercised  by  the  l>oard  as  an  ad- 
ministrative body,  and  its  orders  are  not  within 
the  purview  of  constitutional  proviaid&s  which 
forbid  the  taking  of  private  property  without 
compensation. 

8.  CowsTiTDTioNAi,  Law  «=9309(1)— Dtjb  Pbo- 
CES8  OF  Law  —  Obdebs  of  Boabd  of  Rail- 
way GOMMIBSEONKBS. 

The  statutory  requirements  as  to  notice  and 
hearing  of  proceedings  before  the  board  of  rail- 
way commissioners  are  a  sufficient  compliance 
witii  due  process  of  law  clauses  of  both  the  state 
and  federal  Constitutions,  although  in  the  ab- 
sence of  substantial  compliance  with  the  statu- 
tory requirements  as  to  notice,  the  orders  of 
the  lioard  may  be  treated  as  nullities  upon  ap- 
peal or  application  for  enforcement.  . 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S|  929,  930.] 

9.  Railboads  4=99(1)— Requlation— Boabd 
OP  Railway  Commibsionebs— Jubisdiction. 

In  proceeding  t>efore  the  board  of  railway 
commissioners  to  compd  a  railroad  to  comply 
with  its  charter  provisions  the  fact  that  any 
order  which  the  board  might  make  could  not  be 
enforced  by  the  courts  is  not  decisive  of  the  ju- 
risdiction of  the  board  as  an  administrative 
body  to  enter  upon  the  investigation  or  make  the 
order  or  take  other  proceedings  authorized  by 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  12-16.] 

10.  Pbohibition  4Ss»3(3)  —  Obodnds  —  EonsT- 
BNCK  OF  Otheb  Remedies— Remedy  by  Ap- 
peal OB  Wbtt  of  Ebbob— Pboceediros  bb- 

FOBB  BOABD   OF  RAILWAY   COMMISSIONBBS. 

In  a  proceeding  before  the  board  of  railway 
commissioners  to  compel  a  railroad  to  comply 
with  its  charter  provisions,  even  if  it  be  as- 
sumed that  the  board  will  enter  an  order  not 
warranted  by  the  facts  disclosed  upon  investiga- 
tion, or  may  found  its  order  upon  an  erroneous 
view  of  the  law  as  applied  to  the  facts,  the  rem- 
edy does  not  lie  in  prohibition,  if  the  order  itself 
is  such  as  the  statute  authorizes  the  board  to 
make  in  the  exercise  of  its  judgment,  since  the 
writ  of  prohibition  can  never  be  allowed  to 
supersede  the  ordinary  functions  of  an  appeal  or 
writ  of  error,  but,  to  authorize  relief  under  the 
writ  there  must  be  an  excess  of  jurisdiction  in  an 
absolute  sense,  and  not  an  erroneous  exercise  of 
power. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {i  7-14,  16-19.] 

11.  PBOHIBITION  «=>3(5)  —  GBotTNDs  —  Exist- 
ence OF  Otheb  Remedies— Remedy  by  Ap- 
peal OB  Warr  of  Ebbob. 

The  trouble  and  expense  involved  in  a  hear- 
ing before  the  inferior  court  or  tribunal  is  not 
a  sufficient  ground  for  granting  the  writ  of  pro- 


hibition, where  there  Is  a  remedy  by  appeal  from 
an  adverse  judgment 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  |  fi.] 

12.  Railboads  «s»0(1)— Reqitlation— Boabj> 
OF  Railway  Comxissionebs— ^ubibdictioh. 
The  board  of  railway  commissioners  had  ju- 
risdiction of  a  proceeding  to  compel  a  railroad  to 
comply  with  its  charter  provincHis  which  speci- 
fied the  points  to  and  from  wliicb  its  road  was 
to  be  constructed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  12-16.] 

Appeal  from  Circuit  Court,  Beadle  Coon- 
ty ;  Alva  E.  Taylor,  Judge. 

Appllcatl(Hi  for  writ  of  prqhibitlon  by  the 
Chicago  &  Northwestern  Railway  Company 
and  another  against  P.  W.  Dougherty  and 
others,  constituting  the  Board  of  Railway 
Comnil8eloner&  From  a  Judgment  that  the 
writ  Issue  enjoining  the  defendants  from  tak- 
ing Jurisdiction  of  certain  matters  pending 
before  it,  the  defendants  appeal.    Reversed. 

P.  W.  Douj^erty,  of  Pierre,  and  Oliver  B. 

Sweet,  Asst  Atty.  Gen.,  for  appellants.  A 
K.  Gardner,  of  Huron,  for  respondents. 

SMITH,  J.    Appeal  from  a  Judgment  and 

writ  of  prohibition  Issued  by  the  circuit  court 
of  Beadle  country,  enjoining  the  board  of 
railroad  commissioners  from  taking  jurisdic- 
tion of  certain  matters  and  proceedings  pend- 
ing before  It  upon  a  complaint  and  petition, 
filed  by  and  on  behalf  of  the  town  of  NeweU. 
The  affldarlt  or  petition  for  the  writ  recites 
that  in  the  original  articles  of  Incorporation 
of  the  Belle  Fourche  Valley  Railway  Com- 
pany, it  is  provided  that: 

"The  railroad  which  this  corporation  is  formed 
to  construct,  maintain  and  operate,  is  intended 
to  be  constructed  and  operated  from  a  point  on 
the  O.  *  N.  W.  R,  Co.  •  •  •  to  a  pwint  in 
or  near  the  proposed  government  town  site"  (of 
Newell) 

— and  that  a  resolntioa  was  adopted  by  the 
board  of  directors  of  the  Belle  Fourche  Val- 
ley Railway  Company,  amending  its  articles 
of  incorporation  to  read.  In  part,  as  follows: 
"That  the  Belle  Fourche  Valley  Railway  Coib- 
pany  extend  its  road  from  its  present  eastern 
terminus  named  in  its  articles  of  organization, 
to  wit:  In  or  near  (the  town  site  of  Newell) 
northerly  through  the  present  proposed  govern- 
ment town  site  (of  NeweU),  •  *  *  and  thence 
in  a  general  easterly  direction,"  etc. 

That  the  Belle  Fourche  Valley  Railway 
Company  did  not  construct  said  line  through 
said  government  town  site  as  set  forth  in  its 
amended  articles  of  incorporation,  but  chang- 
ed and  altered  Its  line  so  that  it  was  con- 
structed around  and  not  through  said  town 
site.  That  the  station  at  NeweU  Is  one-half 
mile  from  the  outskirts  of  said  town,  and 
about  one  mile  from  the  buUt-up  business 
portion  thereof.  The  prayer  of  the  petition 
or  complaint  filed  before  the  commissloa  is 
to  the  effect  that  the  railway  company  be 
called  upon  to  complete  the  constroction  of 
Its  line  of  railway  in  accordance  with  th» 
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above^uoted  proTidons  of  Its  charter  and 
articles  of  incorpvration,  "through,  over  and 
acroBB  the  government  town  site"  (of  New- 
ell), and  that  the  commissioners  upon  prop- 
er Investigation  enter  an  order  directing  said 
railway  companies  to  complete  the  construc- 
tion of  said  line  as  provided  In  its  articles  of 
incorporation,  and  to  locate  its  station  house, 
and  operate  its  road  bo  as  to  deliver  passen- 
gers, freight,  baggage,  mall,  and  express  Into 
the  business  portion  of  said  town,  etc. 

Kespondents  ouatend  that  the  only  puniose 
of  the  complaint  and  proceedings  was  to  re- 
quire the  company  to  buUd  a  mile  of  road  to 
the  north  of  its  line,  because  of  alleged  rep- 
resentations made  by  the  corporation  as  to 
its  purpose  to  build  into  the  town  site,  and 
establish  Its  station  therria,  which  misled 
complainants  to  their  Injury;  that  the  com- 
pany should  now  be  required  to  comply  with 
such  r^resentfttions,  and  that  the  purpose 
of  said  proceedings  waa  not  to  Inqnire  into 
alleged  violations  of  articles  of  incorpora- 
tion, as  charged  In  the  complaint;  that  It 
Is  admitted  that  the  road  did  noQ  build 
through  the  town  site  as  stated  in  its  arti- 
cles of  incorporation;  and  that  no  Investi- 
gation was  necessary  on  that  theory.  The 
answer  filed  before  the  board,  however,  after 
making  certain  a^mlsslonB,  not  Important 
here,  and  pleading  certain  facts  by  way  of 
explanation  and  alleged  Justification,  contains 
a  general  denial,  which  puts  In  issue  the 
allegations  of  the  complaint  as  to  the  alleged 
charter  provisions  and  the  passage  of  the 
resolution  by  Its  board  of  directors  amend- 
ing such  articles  to  direct  the  construction  of 
Its  line  from  Its  terminus  at  or  near  the 
town  site  of  Newell,  In  a  northerly  direction, 
through  said  town  site,  and  thence  In  a  gen- 
eral easterly  directicm. 

[1,  2]  It  is  apparent,  we  think,  that  the  ex- 
istence of  the  charter  provision  and  the  res- 
olution amendatory  thereof  were  facts  upon 
which  petitioners  founded  the  claim  that  the 
company  should  be  required  to  extend  its 
line  through  the  town  site  of  Newell,  and 
that  the  alleged  acts  of  the  company  through 
Its  ofiScers  and  agents  in  advertising  to  the 
public  by  circulars,  maps,  plats,  and  other 
advertising  matter  that  its  actual  line  of  rail- 
way and  its  station  house  were  to  be  located 
In  the  center  of  the  business  portion  of  said 
town  evidenced  the  purpose  and  Intent  of 
the  charter  provisions,  and  created  a  duty 
and  obligation  on  the  part  of  the  company 
to  construct  its  line  Into  and  through  the 
town  site.  It  is  apparent,  therefore,  that 
the  Jurisdiction  of  the  board  does  not  depend 
npon  such  evidentiary  and  collateral  matters, 
but  upon  the  question  whether,  under  the 
statute,  the  board  has  or  may  have  author- 
ity and  Jurisdiction  to  make  an  order  requir- 
ing the  defendants  to  construct  their  line 
through  the  town  site  in  compliance  with 
^tiarter  provisions.     The  answer  of  defend- 


ants raising  issues  of  fact  npon  the  allega- 
tions of  the  complaint  are  not  to  be  taken  as 
true  in  so  far  as  they  affect  the  question  of 
Jurisdiction.  If  Jurisdiction  depended  upon 
the  truth  or  falsity  of  such  allegations,  it 
must  be  plain  that  the  board  would  possess 
authority  to  investigate  and  determine  such 
issues.  At  the  hearing  no  evidence  was  intro- 
duced, but  the  trial  court  made  findings  of 
fact  which  are  merely  recitals  of  the  allega- 
tions of  the  petition  for  the  writ  and  the  al- 
legations and  denials  In  the  answer  or  re- 
turn to  the  writ,  and  upon  such  findings  bas- 
ed Its  conclusion  of  law  that  the  board  was 
without  Jurisdiction  or  authority  to  hear  and 
determine  the  Issues  presented,  in  so  far  as 
the  same  concern  the  alleged  failure  of  the 
railway  company  to  construct  Its  road 
through  or  Into  the  town  of  Newell,  and  In  so 
far  as  the  same  refer  to  alleged  mlsrepresen- 
tatlona  made  for  or  on  behalf  of  said  rail- 
way companies,  or  each  of  them,  with  refer- 
ence to  the  proposed  construction  and  loca- 
tion of  Its  said  line  of  railway  through,  and 
its  station  at,  the  town  of  Newell ;  that  plain- 
tiffs are  without  a  plain,  speedy,  and  ade- 
quate remedy  In  the  ordinary  course  of  law, 
and  are  entitled  to  a  Judgment  or  writ  com- 
manding the  board  to  refrain  from  any  fur- 
ther proceedings  In  said  matter,  except  such 
as  may  pertain  to  or  affect  the  alleged  Inad- 
equacy and  Insuffldency  of  the  station  house 
mentioned  In  the  amended  complaint. 

[3]  The  Judgment  from  which  this  appeal 
Is  taken,  among  other  things,  recites: 

"That  the  said  return  and  answer  of  the  de- 
fendants did  not  pot  in  issue  any  material  state- 
ments or  matters  of  act  aSectine  the  substantial 
rights  of  the  parties,  but  raisco  only  questions 
of  law  (and  the  court)  proceeded  to  hear  and 
determine  the  same,  •  *  *  and  made  and  en- 
tered its  decision  in  writing,  consisting  of  find- 
ings of  fact  and  conclusions  of  law  in  favor  of 
the  plaintiffs  and  against  the  defendants." 

Upon  this  state  of  the  record  It  Is  ap- 
parent that  the  findings  of  fact  and  conclu- 
sions of  law  are  wholly  without  controlling 
legal  effect,  and  the  only  question  presented 
is  whether  the  board  of  railroad  commission- 
ers is  without  authority  and  Jurisdiction  in 
any  case  to  enter  such  an  order  as  Is  de- 
manded in  the  petition. 

A  broad  distinction  lies  between  the  ques- 
tion of  the  sufficiency  of  the  facts  pleaded 
or  alleged  in  the  petition  filed  with  the  board 
to  authorize  the  relief  prayed  for  and  the 
questions  of  Jurisdiction  of  the  board  to 
grant  the  same  relief  npon  another  or  dif- 
ferent state  of  facts. 

In  Mobile,  J.  &  K.  C.  R.  Co.  v.  Miss.,  210 
U.  S.  187,  28  Sup.  Ct.  650,  62  L.  Ed.  1016, 
the  state  and  the  board  of  railroad  commis- 
sioners had  sought  a  mandatory  injunction 
in  the  state  court  to  require  railroad  com- 
panies to  construct  their  road  through  a 
county  seat  town  and  to  restrain  them  from 
abandoning  a  narrow  gauge  road  which  ran 
into  the  town.    The  lessors  of  the  plaintiffs 
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In  error  had  theretofore  presented  a  peti- 
tion to  the  board  of  railroad  commissioners 
for  leave  to  consolidate  certain  lines,  In 
which  petition  they  represented  that  they 
would  broaden  and  standardize  this  narrow 
gauge  road,  included  In  the  proposed  consoli- 
dation, "aa  it  then  existed  and  was  being 
operated,"  and  make  It  a  part  of  their  main 
line  between  Decatur,  Miss.,  and  Jaclcson, 
Tenn.  The  state  court  found  that  the  peti- 
tion for  permission  to  consolidate  would  not 
have  been  approved  except  for  the  repre- 
sentation so  made;  that  It  was  a  material 
consideration,  and  a  condition  which  the  com- 
mission might  lawfully  Impose,  and  held  that 
by  thus  obtaining  leave  to  consolidate  the 
companies  had  expressly  pledged  themselves 
to  broaden  and  standardize  the  then  exist- 
ing narrow  gauge  railroad  and  to  make  it  a 
part  of  the  main  line,  and  that  plaintiffs  In 
error  were  "bound  by  their  solemn  obliga- 
tion, deliberately  entered  into  as  stated 
above,  to  broaden  and  standardize  the  nar- 
row gauge  railroad  and  make  it  a  part  of  the 
main  line."  Tbe  United  States  Supreme 
Court  affirmed  the  decision  of  the  state  court, 
saying: 

"CRiere  is  nothing  in  the  statntes  or  Consti- 
tution of  the  United  States  which  prevents  a 
state  from  creating  a  board  of  railroad  commis- 
sioners, and  what  powers  the  board  shall  have 
will  depend  upon  the  law  creatine  them,  of 
which  the  courts  of  tiie  state  are  toe  absolute 
interpreters." 

It  was  contended  In  that  case,  as  respond- 
ents here  contend,  that  the  enforcement  of 
such  an  order  amounted  to  a  taking  of  prop- 
CTty  without  due  process  of  law,  and  that  it 
was  an  interference  with,  and  cast  a  burden 
on,  interstate  commerce.  All  of  these  conten- 
tions were  denied,  the  court  saying: 

"That  compliance  fwith  the  order]  will  entail 
expense  or  require  the  exercise  of  eminent  do- 
main will  not  make  it  a  burden  upon  interstate 
commerce.  *  •  •  Besides,  the  comparative 
expense  of  roads,  we  must  assume,  was  consider- 
ed when  the  petition  to  the  commission  was 
made." 

In  People  v.  Alnany  &  Vermont  R.  Co., 
24  N.  Y.  261,  82  Am.  Dec  295,  It  was  held 
that  a  railroad  corporation  formed  for  con- 
structing, maintaining,  and  operating  a  rail- 
road upon  a  definite  route  and  between  plac- 
es specified  in  its  articles  of  incorporation, 
after  it  had  constructed  its  road,  could  not 
be  compelled,  through  an  action  in  a  court 
of  equity'  by  the  state,  to  continue  to  main- 
tain and  operate  it;  that  the  general  act 
for  constructing,  maintaining,  and  operating 
railroads  did  not,  in  terms,  require  a  com- 
pany organized  under  it  to  maintain  or  op- 
erate the  railway  mentioned  in  its  articles 
of  association,  and  was  therefore  permissive 
and  not  mandatory;  that  the  act  of  acquiring 
corporate  existence  did  not  constitute  an 
absolute  agreement  with  the  state  that  the 
corporation  would  construct  the  road  and 
continue  to  operate  it  during  its  corporate 
existence;  and  that  no  contractual  obligation 


was  thereby  created  on  ttie  part  of  the  cor- 
poration. ' 

But  in  People  v.  N.  T.,  li.  B.  B.  Co.,  40  Hun 
(N.  Y.)  574,  it  was  held  that  when  the  cor- 
poration makes  use  of  the  power  with  which 
It  is  vested  by  the  corporate  grant  In  the 
consummation  of  the  purposes  contemplated 
thereby,  a  contractual  relation  arises,  and 
the  conditions  imposed  by  the  statute  In 
behalf  of  the  public  become  duties  to  be  ob- 
served and  performed  in  the  exercise  of  the 
powers  and  the  franchise  oonf erred  upon  It; 
that  a  peremptory  mandamus  might  issue  to 
comiMl  the  corporation  to  construct  and 
maintain  a  suitable  depot  building  at  a  place 
through  which  its  trains  run.  People  v. 
N.  Y.  Cent  R.  Co.,  28  Hun  (N.  Y.)  543 ;  Wurs- 
ter  V.  N.  Y.,  136  App.  DIv.  411,  115  N.  Y. 
Supp.  192,  120  N.  Y.  Supp.  1029;  People  v. 
United  Traction  Co.,  145  App.  Dlv.  656,  130 
N.  Y.  Supp.  477. 

In  Union  Pacific  Railroad  Co.,  PlalntUf  In 
Brror,  v.  Hall  &  Morse,  91  U.  S.  343,  23  L. 
Ed.  428,  It  was  held  that  the  eastern  termi- 
nus of  the  railroad,  as  fixed  by  its  charter, 
was  on  the  east  bonk  of  the  Missouri  river, 
in  the  state  of  Iowa;  that  Its  charter  re- 
quired the  construction  of  the  road  from 
such  eastern  terminus  to  its  western  termi- 
nus named  in  the  charter,  and  required  the 
operation  of  its  trains  from  such  eastern  ter- 
minus over  its  bridge  across  the  Missouri 
river  to  its  western  terminus  as  one  con- 
tinuous line,  and-  that,  under  the  authority 
of  certain  acts  of  Congress  authorizing  pro- 
ceedings by  mandamus,  to  enforce  the  per- 
formance of  duties  and  obligations  enjoined 
by  its  charter,  such  duties  might  be  enforced 
at  the  salt  of  private  parties.  Lieverett  et 
aL  V.  M.  G.  &  A.  R.  Co.,  96  Ga.  385,  24  S. 
B.  164,  was  an  action  In  equity  to  restrain 
the  defendant  company  from  changing  Its 
main  line  through  the  town  of  Machen,  and 
leaving  the  town  on  a  spur  line.  The  rail- 
road corporation  was  organized  under  a  spe- 
cial charter  given  by  the  state  Legislature, 
authorizing  It,  among  other  tilings,  "to  lay 
out,  maintain  and  operate  a  line  of  railroad 
from  the  town  of  Batouton  *  •  •  to  the 
town  of  Machen.  •  •  •  ••  The  court  granted 
the  relief,  saying: 

"The  question  is  whether,  being  authorised  to 
construct  its  road  between  two  points  designated 
in  the  charter,  it  would  be  authorized  so  to  con- 
struct its  road  as  not  to  touch  these  two  desig- 
nated points.  •  •  •  The  plaintiffs  in  this 
case,  relying,  as  they  bad  a  liKht  to  rely,  upon 
the  presumption  that  the  railroad  company,  in 
the  construction  and  maintenance  of  its  road, 
would  conform  to  its  charter  provisions,  upon 
the  strength  of  tiiis  presumption  have  made 
large  investments  at  this  point  *  *  •  Those 
persons  who  have  invested  money  upon  the  faith 
of  this  contract  between  the  railroad  company 
and  the  state  are  entitled  to  bare  that  contract 
performed.  They  are  entitled  to  have  the  rail- 
way company  comply  with  the  terms  of  its  char- 
ter in  this  respect,  not  because  of  any  public 
inconvenience  which  rolfcht  necessarily  result 
fron-  its  breach,  but  because  in  their  own  state! 
they  suSer  a  special  particular  damage,  in  which 
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the  public  In  no  truumer  participate.  Tbe 
threatened  injuir,  if  permitted,  wonld  result  in 
irreparable  damai^e  to  them  and  their  property ; 
and  it  can  never  be  allowed  that,  under  such  cir- 
cumstances, a  railroad  company  can  be  permit- 
ted to  violate  its  charter,  to  the  injury  of  the 
citizen,  and  leave  him  without  redress.  If  such 
a  principle  were  once  admitted,  the  great  cities 
in  this  country,  with  all  their  commercial  inter- 
ests, would  be  practically  at  Om  motcj  of  the 
owners  of  railroad  property." 

[4]  These  cases,  and  many  other  authori- 
ties which  might  be  dted,  fully  recognize  the 
doctrine  that  ooiporate  duties  and  obliga- 
tions imposed  by  charter  requirements,  or 
by  express  statutory  provisions,  may  be  en- 
forced by  proceedings  In  appropriate  tribu- 
nals. We  have  referred  to  these  cases,  dted 
by  appellant,  as  Illustrative  of  the  views  of 
courts  in  construing  charter  provisions,  but 
not  as  decisive  of  the  ultimate  duty  or  ob- 
ligation of  respondents  to  comply  with  tbe 
threatened  order  of  the  board,  requiring  the 
buUding  of  the  road  into  the  town  of  Newell. 
That  question  may  not  arise  until  by  appeal 
trma  snch  an  order  or  by  an  application  for 
its  enforcement  the  question  may  become 
one  of  Judldal  as  distinguished  from  ad- 
ministrative cognizance. 

The  qnestlon  here  is  whether  the  board  as 
an  administrative  body  has  Jurisdiction,  un- 
der the  authorlt?  conferred  by  the  statute,  to 
Investigate  the  matters  before  it  and  to  make 
such  an  order  as  it  may  deem  proper  under 
the  drcumstances.  The  Jurisdiction  or  pow- 
er of  the  courts  to  grant  and  enforce  the 
duty  or  obligation  asserted  in  the  proceed- 
ing before  the  board  presents  another  and 
distinct  proposition, 

[5]  Section  480,  Civil  Code,  governing  the 
organization  of  railroad  corporations,  re- 
quires that  articles  of  incorporation,  among 
other  things,  shall  state  "the  place  from  and 
to  which  such  railroad  Is  to  be  constructed, 
or  maintained  and  operated,  as  the  case  may 
be"  and  the  statement  in  the  articles  of  In- 
corporation of  the  Belle  Fourdie  Valley  Rail- 
way Company,  respondent,  were  In  compli- 
ance with  this  provision  of  the  statutes,  and 
is  material. 

It  is  not  necessary  In  this  case  to  deter- 
mine whether  such  corporation  may  elect  to 
abandon  the  enterprise  after  having  become 
Incorporated.  The  question  sought  to  be 
raised  Is  whether,  after  Its  election  to  pro- 
ceed with  the  construction  of  Its  line,  a  cor- 
poration may  abandon  the  line  specified  in 
its  articles  of  incorporation,  and  proceed  to 
construct  the  same  from  and  to  points  other 
than  those  spedfied. 

[6]  In  this  case,  involving  only  the  ques- 
tion of  Jurisdiction,  It  Is  not  necessary  to  de- 
termine whether,  In  a  proper  Judidal  pro- 
ceeding drcumstances  might  Justify  a  sub- 
stantial rather  than  an  exact  and  strict  com- 
pliance with  such  charter  provision.  We 
may  assume,  without  deddlng,  that  the  char- 
ter or  articles  of  Incorporation,  whether  ob- 
tained by  special  act  or  under  general  law, 


is  the  sole  authority  under  which  oonstrac> 
tlon  oif  sudi  lines  may  proceed,  and  that  the 
grant  of  the  right  to  construct  is  upon  the 
express  or  implied  condition  that  the  corpo- 
ration shall  proceed  in  compliance  therewith. 
We  may  assume  that  when  a  corporation 
elects  to  ezerdse  the  authority  granted.  It 
assumes  the  duties  implied  in  such  grant, 
whatever  they  may  be  held  to  be;  that  the 
right  to  tcLcorporate  under  the  general  law 
and  to  spedfy  the  points  to  and  from  which 
it  proposes  to  construct  Its  lines,  when  ex- 
ercised, creates  a  duty  on  the  part  of  the 
corporation  no  less  binding  than  would  the 
acceptance  of  a  spedal  charter  containing 
similar  provisions;  that  the  motives  or  con- 
ditions accompanying  a  disregard  of  duties 
assumed,  or  whldi  might  modify  the  inter- 
pretation of  such  duty,  cannot  destroy  Its 
substance.  Here  the  state  has  seen  fit  to  cre- 
ate an  administrative  body  or  commission, 
and  charge  it  with  tbe  duty  and  authority 
to  take  certain  steps  when  in  the  Judgment 
of  such  board  "it  shall  appear  that  any  com- 
mon carrier  falls  in  any  respect  to  comply 
with  the  terms  of  its  charter  or  the  laws 
of  the  state."  Laws  1911,  c.  207,  {  2.  This 
board  Is  not  given  authority  to  enforce  its 
own  orders  or  Judgments,  but  can  only  ap- 
ply to  the  proper  courts  for  a  decision  and 
judgment  upon  the  matters  Involved.  It  is 
a  strictly  administrative  body.  Southern 
Ind.  R.  R.  Co.  v.  R.  R.  Commissioner,  172 
Ind.  113,  87  N.  E.  966;  State  ex  rel.  R.  Ri 
Commisedoners  v.  Wilmington  ft  W.  R.  Co., 
122  N.  O.  877,  29  S.  E.  834;  R.  R.  Commis- 
slon  C^ses,  116  U.  S.  807,  »  Sup.  Ct.  334,  888, 
1191,  29  Ll  EM.  636;  State  ex  rel.  Taylor  v. 
No.  Pac.  Ry.  Co.,  76  Kan.  467,  92  Pac.  606. 
[7, 1]  Any  order  made  by  such  board  In 
compliance  with  statutory  notice  and  pro- 
cedure constitutes  an  exercise  of  adminis- 
tratlve  authority  only,  and  not  of  Judicial 
power.  Nor  can  such  order  be  enforced  ex- 
cept through  the  order  or  Judgment  of  a  duly 
constituted  Judicial  tribunal  having  Jurisdic- 
tion to  hear  and  determine  the  matters  in- 
volved, and  in  which  the  corporation  Is  given 
the  right  to  be  heard.  Assuming  that  the 
constitutional  provision  as  to  due  process 
limits  the  exercise  of  administrative  Jurisdic- 
tion equally  with  the  exercise  of  Judicial  pow- 
er by  a  .constitutional  court  vested  with  equi- 
table and  legal  Jurisdiction  (Caldwell  v.  Pier- 
son  [S.  D.}  159  N.  W.  124),  the  fact  that  a  Judl- 
dal review  of  such  proceedings  and  order  may 
Involve  more  or  less  trouble  and  expense 
does  not  change  the  essential  character  of 
the  authority  exerdsed  by  the  board  as  an 
administrative  body,  and  its  orders  are  not 
within  the  purview  of  constitutional  provi- 
sions which  forbid  the  taking  of  private 
property  without  compensation.  The  board 
possesses  a  limited  administrative  Jurisdiction 
only,  and  the  statutory  requirements  as  to 
notice  must  be  complied  with  at  least  sub- 
stantially, or  Its  proceedings  and  orders  may 


Digitized  by 


Google 


720 


1«3  NOBTHWKSXIBBN  finPOSXDB 


eC'ix 


be  treated  as  nullities  upon  appeal  or  appli- 
cation for  enforcement  Tike  statutory  re- 
quirements as  to  notice  and  hearing  are  a 
sufficient  compliance  with  the  due  process 
clauses  of  both  the  state  and  federal  C<hi- 
stitutlon. 

[•,10]  There  Is  no  contention  here  that 
notice  was  not  given  respondents,  nor  that 
any  order  was  to  be  made  by  the  board  other 
than  that  which  the  statute  authorizes.  The 
etFect  of  respondents'  contention  appears  to 
be  that  any  order  wlildi  the  board  might 
make  In  the  premise  could  not  be  enforced  by 
the  courts.  But,  assuming  respondents'  con- 
tention to  be  correct,  a  matter  which  we  are 
not  called  upon  to  decide,  it  Is  not  dedslTe 
of  the  Jurisdiction  of  the  board  as  an  ad- 
ministrative body  to  enter  upon  the  investiga- 
tion ormake  the  order  or  take  other  proceed- 
ings authorized  by  the  statute.  And  even 
If  It  be  assumed  that  the  board  will  enter  an 
order  not  warranted  by  the  facts  disclosed 
upon  such  Investigation,  or  may  found  its 
order  upon  an  erroneous  view  of  the  law  as 
applied  to  the  facts,  the  remedy  does  not  lie 
in  prohibition,  If  the  order  itself  is  such  as 
the  statute  authorizes  the  board  to  make  in 
the  exercise  of  Its  Judgment. 

[11, 12]  The  writ  of  prohibition  can  never 
be  allowed  to  supersede  the  ordinary  func- 
tions of  an  appeal  or  writ  of  error.  Powelson 
T.  Lockwood,  82  Cal.  613,  23  Pac.  143;  Wal- 
cott  V.  Wells,  21  Nev.  47,  24  Pac  367,  »  Lu  E. 
A.  S»,  37  Am.  St  Rep.  47&  To  authorize 
relief  under  the  writ,  there  must  be  an  ex- 
cess of  Jurisdiction  In  an  absolute  sense,  and 
not  an  erroneous  exercise  of  power.  People 
V.  Whitney,  47  Cal.  684;  Reclamation  Dist 
V.  Superior  Court  151  Cal.  263,  90  Paa  t>45. 
The  trouble  and  exi>ense  involved  In  a  hear- 
ing before  the  inferior  court  or  tribunal  is 
not  a  sufficient  ground  for  granting  the  writ, 
where  there  is  a  remedy  by  appeal  from  an 
adverse  Judgment  Lindley  v.  Superior 
Court,  141  Cal.  220,  T4  Pac.  765;  People  ▼. 
Dist  Court,  37  Colo.  440,  86  Pac.  322 ;  Turn- 
er V.  Langan,  29  Nev.  281,  88  Pac.  1088; 
State  V.  Superior  Court,  80  Wash.  700,  71 
Pac.  648 ;  State  v.  Sup.  Court  31  Wash.  410  ;i 
State  V.  Sup.  Court  40  Wash.  555,  82  Pac. 
877,  2  L.  R.  A.  (N.  S.)  396,  111  Am.  St  Rep. 
025.  If  the  inferior  court  or  trlbutaal  has 
authority  or  Jurisdiction  to  grant  relief  of 
the  kind  contemplated  by  the  proceeding,  up- 
on any  state  of  facts,  the  possibility  of  an 
erroneous  decision  does  not  warrant  the  is- 
suance of  the  writ  Whitehead  v.  Roberts, 
86  Oonn.  351,  85  Aa  538,  Ann.  Cas.  1914A, 
1S4,  and  note;  Sliver  Peak  Mines  v.  District 
Court,  Ann.  Cas.  1913D,  583,  note.  We  are 
of  the  view  that  the  board  as  an  administra- 
tive body  was  not  without  Jurisdiction,  and 
that  the  trial  court  erred  in  allowing  the 
writ    The  Judgment  is  reversed. 


BUDDICK  T.  BUCHANAN  et  aL 

(Supreme  Court  of  North  Dakota.    June  9. 
1917.) 

(Byllabtu  ly  the  Court.) 

1.  Appeai,  and   Erbob  «=»1068(1)  —  Exoi-tt- 
sioN  or  Evidence— Chbed  by  Othkb  Evi- 

DENCK. 

No  prejudicial  error  Tcsults  from  the  errone- 
ous exclusion  of  evidence,  where  the  same  evi- 
dence is  subsequently  admitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4195,  4200.] 

2.  WiTWESSEa    ©=270(1)  —  CROss-ExAunrA- 

TION— DiSCBRIOR  OF  OOOBI. 

'Oio  limita  as  to  rctevancy  on  cross-examina- 
tion are,  in  a  large  measure,  within  the  sound 
discretion  of  the  trial  Judge. 

[Ed.  Note.— For  other  cases,  see  WItnesaea, 
Cent  Dig.  {{  920,  965.] 

3.  Trial  ®=9256{1)— Instbuctioss— Keqttest. 

Certain  instructions  examined,  and  held  to 
be  nonprejudicial  for  reasons  stated  in  the  opiiH 
ion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {S  627-629.] 

Robinson,  J.,  dissenting. 

Appeal  from  District  Conit,  Foster  Coinn- 

ty;  Coffey,  Judge. 

Action  by  J.  H.  Roddick  against  John  Bu- 
chanan, St.,  and  others,  copartners  doing 
business  as  J.  Buchanan  ft  Sons.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Gea  H.  Stillman,  of  Carrlngton,  for  ap- 
pellunt  T.  F.  McCue  and  C.  W.  Bumhjam, 
both  of  Carrlngton,  for  respondents. 

CHRISTIANSON,  J.  The  plaintiff  saes  to 
recover  $59.90  for  goods,  wares,  and  merchan- 
dise alleged  to  have  been  sold  and  delivered 
to  the  defendants,  at  their  special  instance 
and  request,  by  the  firm  of  Miller  ft  Posey, 
during  the  fall  of  1913,  which  account  it  is 
alleged  is  the  property  of  the  plaintiff  by  vir- 
tue of  assignment  thereof  to  him  by  SiTUler  ft 
Posey.  The  answer  is  a  general  denial.  The 
evidence  shows  that  the  goods  in  question 
were  sold  to  one  William  Bowman,  who  owned 
and  operated  a  threshing  machine,  which  he 
bad  purchased  from  the  defendants.  There 
is  some  testimony  given  by  Bowman  to  the 
effect  that  the  defendants  bad  an  interest  In 
the  threshing  machine,  but  his  testimony  as 
a  whole  does  not  bear  out  this  contention, 
as  will  appear  from  the  following  testiuiony 
given  by  him: 

"Q.  And  wbat  interest  in  the  threshing  rig 
or  in  its  operation  did  J.  A.  Buchanan  &  Sons 
have?  A.  Why,  I  bought  the  machine  on  pay- 
ments. Q.  They  owned  the  machine,  did  they? 
A.  Yes,  sir ;  I  run  it  Q.  You  ran  the  machine. 
A.  Tea,  sir.  Q.  Whenever  they  liad  their  pay, 
yon  paid  the  stipulated  price  for  it  then  the 
machine  was  to  be  yours?  A.  Tes,  sir.  •  •  ■» 
Q.  This  is  the  machine  von  spoke  aboot  sold 
you  by  J.  A.  Buchanan  &  Sons?  A.  Tes,  sir. 
0.  Tou  had  taken  possession  of  it?  A.  Tea, 
sir.  Q.  And  was  there  any  writing  at  the  time 
they  delivered  it  to  you?   A.  Tes,  sir.    Q.  What 
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waa  ItT  A.  WeB,  iHuit  kincl  of  a  vritiag  do 
yott  mean?  Q.  I  don't  know.  That  ia  what  I 
waa  asking  you  for.  A.  lliere  was  a  writing 
made  oat,  yes.  Q.  Xou  gave  your  promissory 
notes  for  it,  did  you  not?  A.  Yes,  sir.  Q.  Qavo 
them  back  a  mortgage,  to  J.  A.  Bachanan  & 
Sons?  A.  Yes,  sir.  Q.  To  secure  those  notes? 
A.  Yes,  sir." 

The  defendant  Tbomas  Buchanan  testified 
as  follows  with  respect  to  this  matter: 

"Q.  What  is  the  fact  with  reference  to  this 
threshing  machine  that  had  been  mentioned  in 
the  evidence  here  as  the  Bowman  rig?  A.  You 
mean  in  regard  to  the  settlement  for  It  I  Q. 
Whose  was  it  during  this  time?  A.  Mr.  Bow- 
man's. We  sold  him  the  rig  and  took  his  notes 
for  it.  I  can't  say  the  exact  amount.  The  last 
payment,  $1,800  and  some  odd  dollars.  So 
much  a  year.  Q.  He  made  the  ordinary  settle- 1 
ment  for  it,  gave  his  notes,  and  you  took  a  chat- 1 
tel  mortgage?  A.  Yes,  sir.  Q.  Did  you  have 
any  title  to  that  rig?  A.  No,  (dr.  Q.  During 
any  of  thia  timet  A.  No,  sir.  Q.  Who  was  it 
that  mgaged  the  thresl)dng  for  this  rig?  A.  Mr. 
Bowman.  Q.  Who  was  it  that  collected  the  ac- 
counts for  the  rig?  A.  Mr.  Bowman.  I  got 
the  orders  for  so  many  jobs,  and  credited  it  un- 
til we  got  the  payment.  Q.  Hie  payment  that 
was  due  that  fall?  A.  He  did  not  pa^  the  whole 
payment  after  we  figured  up ;  no,  sir.  Q.  You 
got  some  orders  on  men  that  he  threshed  for? 
A.  Yes,  sir.  Q.  Written  orders?  A.  Yes.  sir. 
Q.  You  ctdlected  tnose  upon  his  written  orders? 
A.  Yes,  sir.  Q.  Did  you  have  any  other  inter- 
est in  that  rig?  A.  No,  sir.  Q.  Did  you  have 
anything  to  say  relative  to  the  management  of 
tiie  rig?  A.  No,  sir.  He  hired  his  own  men, 
and  attended  to  his  own  rig.  Bought  it  himself, 
and  was  to  pay  for  it  out  of  the  ng.  Q.  Under 
your  collection  arrangement,  from  whom  did  you 
get  the  mrders?    A.  Mr.  Bowman." 

The  evidence  further  shows  that  in  the 
early  fall  of  1913,  the  defendants  gave  a 
written  order,  requesting  the  firm  of  Miller 
ft  Posey  to  advance  certain  credit  to  William 
Bowman.  The  order  was  not  produced  in 
evidence,  and  the  evidence  Is  In  conflict  as  to 
Its  terms.  Miller,  a  member  of  the  firm  of 
Miller  ft  Posey,  gave  certain  testimony,  which, 
while  vague  and  Indeflnite,  was  to  tlie  effect 
that  the  order  was  general  and  not  limited  in 
amount.  Thomas  Buchanan,  the  person  who 
prepared  the  order  and  who  apparently  was 
In  fall  charge  of  the  entire  transaction  In 
behalf  of  his  flrm,  testified  positively  that  the 
order  was  limited  to  $25,  and  requested  Mil- 
ler ft  Posey  to  advance  credit  to  William 
Bowman  to  the  extent  of  $25  only,  and  charge 
the  same  to  the  account  of  the  defendants. 
The  evidence  further  shows  that  about  Sep- 
tember 30, 1913,  Thomas  Bnchanan,  represent- 
ing the  defendants,  and  Miller,  representing 
the  flrm  of  Miller  ft  Posey,  settled  the  ac- 
counts then  existing  between,  those  firms, 
and  that  such  settlement  included  goods  fur- 
nished to  Mr.  Bowman  In  an  amount  con- 
siderably exceeding  $25. 

The  present  controversy  grew  out  of  a 
conversation  bad  between  Thomas  Buchanan 
and  Miller  immediately  following  such  set- 
tlement.   In  his  brief  appellant  says: 

"Following  the  settlement  comes  the  only  dis- 
agreement as  to  the  facts  and  the  sole  issue  of 
facts  which  should  have  been  submitted  to  the 
jury.  Appellant  insists  that  then  respondents 
authorized  Miller  ft  Posey  to  furnish  to  Bow- 
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man  sntii  fmrthfr  pioviiiona  M  he  might  !•■' 
quire." 

In  support  of  tbis  contention  appellant 
calls  our  attention  to  the  following  testimony 
of  Miller,  with  respect  to  the  conversation 
then  had  between  bim  and  Tbomas  Bu- 
chanan: 

"I  asked  him  (Buchanan)  if  it  waa  all  right 
to  let  Bill  Bowman  have  more  goods,  and  he 
said,  'Yes,  sir,'  to  let  him  have  what  meat  and 
groceries  he  wanted." 

The  testimony  of  Miller  on  this  point  is 
corroborated  by  a  witness  who  was  present 
at  the  time  tbe  conversation  took  place.  On 
the  other  band,  Tbomas  Buchanan  denies 
that  tbe  conversation  was  as  testified  to  by 
Miller,  and  claims  that  after  tbe  settlement 
had  been  made,  MlUer  Inquired  whether  de- 
fendants would  take  care  of  any  account 
which  might  thereafter  arise  by  reason  of 
goods  which  might  thereafter  be  purchased 
by  Bowman  from  Miller  ft  Posey.  And 
Buchanan  says  that  he  (Buchanan)  thereupon 
replied  "that  any  goods  that  he  (Bowman) 
had  an  order  from  us  for,  will  be  taken  care 
of 

Tbe  questions  of  fact  were  sabmltted  to  tbe 
Jury.  The  court,  among  others,  gave  tbe 
and  following  Instructions  to  the  Jury: 

"The  plaintiff  claims  by  his  complaint  that 
the  contract  and  agreement  which  was  made  be- 
tween Miller  ft  Posey  and  J.  Bachanan  ft  Sons, 
and  that  whatever  agreement  waa  made  in  this 
case,  is  made  between  those  psjrties.  The  plain- 
titE  asks  to  collect  from  J.  Buchanan  &  Sons 
upon  no  other  ground  or  theory  than  that  tbe 
transaction  was  one  with  the  defendants,  J. 
Buchanan  ft  Sons^  so  it  la  necessary  for  you  to 
find  in  ttiis  case,  gentlemen  of  the  jurr,  that 
there  was  an  agreement  existing  at  the  time  the 
goods  were  fnrnished,  if  th^  were  furnished, 
between  Miller  ft  Posey  and  J.  Buchanan  ft 
Sons.  If  you  find  there  was  such  an  agreement, 
and  that  J.  Buchanan  &  Sons  agreed  with  Miller 
ft  Posey  to  pay  for  these  goods,  then  you  should 
find  for  the  plaintifl  in  this  case." 

The  jury  returned  a  verdict  In  favor  of  the 
defendants.  Plaintiff  appeals  and  assigns 
error  upon  rulings  In  tbe  admission  and  Ex- 
clusion of  evidence  and  In  the  Instructions 
to  tbe  Jury. 

[1]  Tbe  evidence  shows  that  the  books  of 
the  firm  of  Miller  ft  Posey  were  destroyed  in 
a  fire,  and  objection  was  offered  to  tbe  ac- 
count when  offered  in  evidence  on  tbe  ground 
that  It  was  merely  a  transcript  of  the  book 
of  account,  and  that  proper  foundation  had 
not  been  laid  for  its  Introduction,  which  ob- 
jection was  sustained  by  tbe  trial  court 
Subsequently  Miller  testified  that  be  had 
personal  knowledge  of  the  account  Involved, 
and  that  be  knew  the  books  to  contain  a  true 
and  correct  statement  of  the  account,  that  he 
bad  compared  the  account  offered  in  evidence 
with  tbe  books,  and  that  It  was  a  correct 
transcript  of  the  bo<^.  The  statement  was 
then  admitted  In  evidence  without  further 
objection.  A  considerable  portion  of,  appel- 
lant's brief  Is  devoted  to  a  discussion  of  the 
admissibility  of  books  of  account  In  evidence. 
We  are  satisfied  that  no  sufficient  foundation 
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had  been  laid  for  the  admisBim  of  fhe  copy 
of  the  entries  In  the  books  of  account  at  the 
time  the  objection  was  sustained.  But  even 
though  the  court  erred  In  excluding  the  state- 
ment, the  error,  if  any,  was  cured  by  Its  sub- 
sequent admission.    38  Cyc.  1457  et  seq. 

[2]  Miller  testified  with  respect  to  the  as- 
signment of  the  claim  to  the  plaintiff.  On 
crosa-ezamlnatlon  he  was  interrogate  mi 
this  matter  with  respect  to  the  time  and 
place  of  the  execution  of  the  assignment  and 
the  consideration  paid  therefor.  It  Is  assert- 
ed that  this  cross-examination  was  Improper 
and  constituted  prejudicial  error.  The  ex- 
tent of  cross-examination  Is,  In  a  large  meas- 
ure, within  the  trial  court's' discretion.  8 
Enc.  Ev.  880.  The  matters  referred  to  In 
the  cross-examination  related  to  matters  cov- 
ered by  the  direct  examination,  and  we  are 
unable  to  see  wherein  the  trial  court  abused 
Its  power  in  allowing  such  cross-examination. 

[3]  Plaintiff  contended  that  the  amount  of 
the  account  was  not  in  dispute,  an'd  tliat  the 
same  bore  Interest  as  a  matter  of  law  at  7 
per  cent  per  annum.  It  Is  therefore  contend- 
ed that  the  court  should  tiaye  Instructed  the 
Jury :  (1)  That  the  amount  of  the  account  for 
the  goods  furnished  to  Bowman  by  Miller 
ft  Posey  was  correct;  (2)  that  such  account 
bore  interest  at  the  rate  of  7  per  cent,  per  an- 
num. A  sufficient  answer  to  both  proposi- 
tions is  that  no  such  Instructions  were  re- 
quested. See  Halverson  t.  Lasell,  33  N.  D. 
618,  621,  167  N.  W.  682;  Buchanan  v.  Occi- 
dent Blev.  Co.,  88  N.  D.  846,  862,  167  N.  W. 
122.  And  we  are  unable  to  see  wherein  the 
failure  to  instruct  upon  these  matters  could 
have  prejudiced  the  plaintiff.  By  what  pos- 
sible means  of  reasoning  the  failure  of  the 
court  to  Instruct  upon  the  question  of  inter- 
est could  be  prejudicial,  in  view  of  the  ver- 
dict, is  beyond  comprehension. 

Error  U  also  assigned  upon  the  court's  in- 
struction to  the  Jury  to  the  effect  that: 

"It  is  neceaoary  for  the  plaintiff  to  show  that 
the  plaintiff  la  now  the  owner  and  holder  of  this 
claim." 

It  has  been  said  that  in  order  to  recover 
upon  an  assignment  of  a  chose  in  action  it 
Is  essential  that  plaintiff  establish:  First, 
that  there  was  a  cause  of  action;  second, 
that  it  was  such  a  cause  of  action  as  could 
be  assigned;  and,  third,  that  it  has  been  as- 
signed.   5  a  J.  1015. 

The  Instruction  challenged  was  abstractly 
correct  It  related  to  an  issue  framed  by 
the  pleadings.  No  request  was  made  for  in- 
struction withdrawing  the  issue  covered 
thereby  from  the  Jury's  consideration.  In 
this  case,  however.  It  is  at  least  doubtful  if 
any  error  can  be  predicated  on  the  giving 
of  an  Instruction  upon  an  issue  framed  by 


the  pleadings  in  the  absence  of  a  request  for 
an  appropriate  instruction.  See  Guild  v.  More, 
32  N.  D.  432,  475. 155  N.  W.  44.  The  evidence 
upon  the  question  of  the  assignment,  while  un- 
contradicted, was  not  wholly  convincing,  and 
we  are  agreed  that  the  trial  court  committed 
no  error  in  submitting  the  question  to  the 
Jury,  especially  In  view  of  the  fact  that  no 
request  was  made  for  an  appropriate  instruc- 
tion withdrawing  the  same  from  the  jury, 
^nie  Judgment  must  be  affirmed.  It  is  so 
ordeved. 

BOBINSON,  X  (dissenting).  In  this  case 
the  plaintiff  sues  to  recover  $59.90  for  meats 
and  groceries  sold  and  delivered  to  the  de- 
fendants, at  their  request  The  plalntUf 
claims  under  a  written  assignment  made  to 
him  by  Miller  &  Posey.  The  answer  Is  a 
general  denial.  The  defense  was  that  the 
goods  in  question  were  sold  to  one  Bowman, 
and  that  the  sale  was  not  for  and  at  the  re- 
quest of  the  defendants.  The  plaintiff  ap- 
peals from  a  Judgment  and  order  denying  a 
new  trial.  There  was  no  fair  question  on  the 
Buffidency  of  the  assignment  or  the  correct- 
ness of  the  account  The  goods  were  deliver- 
e'd  to  Bowman  as  necessary  supplies  to  run  a 
threshing  machine  in  the  operation  of  wliich 
Bowman  and  the  defendants  were  Jointly  in- 
terested. As  it  seems,  Bowman  was  compe- 
tent to  run  a  threshing  machine,  but  he  bad 
no  means  to  buy  a  machine  or  to  operate  it 
The  defendants  owned  a  threshing  machine 
and  arranged  with  Bowman  to  run  It  They 
sold  the  machine  to  him,  taldng  back  a  chat- 
tel mortgage  for  the  full  amount  of  the  pur- 
chase money,  as  he  had  no  means  to  buy  or 
to  operate  a  machine.  The  agreement  was 
that  the  defendants  should  pay  the  expense 
of  operating  the  machine  and  receive  nearly 
all  its  earnings.  It  was  a  Joint  venture  In 
which  Bowman  and  the  defendants  were  in 
reality  partners,  and  they  were  to  receive  the 
greater  part  of  the  profits.  Hence,  regard- 
less of  any  special  promise,  they  might  well 
be  held  ^f or  the  meats  and  groceries  necessary 
to  operate  the  machine.  And  the  evidence 
does  fairly  show  that  the  defendants  special- 
ly promised  and  agreed  to  pay  the  expense, 
and  on  the  faith  of  that  agreement  Miller  & 
Posey  parted  with  their  meats  and  groceries. 
The  fact  that  the  defendants  sold  the  ma- 
chine to  Bowman  and  took  back  a  mortgage 
for  the  purchase  money,  agreeing  with  him 
to  operate  the  machine  for  their  mutual  ben- 
efit does  not  relieve  the  defendants  of  re- 
sponsibility. He  who  takes  the  benefit  must 
bear  the  hui'^^n-  ^^  law  respects  form 
less  than  substance.  There  was  not  a  fair 
trial.  The  Judgment  is  reversed,  and  a  new 
trial  granted. 
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STRATTON  v.  BOSENQTJIST. 

(Snprerae  Gonit  of  North  Dakota.    Jane  9, 
1917.) 

(StlUb**  hf  the  OourtO 

Appkai.  akd  Ebbob  «=s>10&— AfpeaijlBLx  Ob- 
debs— Altebnative  Motion. 
The  defendant  made  an  altematiTe  motloa 
for  judgment  notwithstanding  the  verdict  or 
for  a  new  trial  The  trial  court  made  its  order, 
denying  the  first  request  and  granting  a  new 
trial.  The  defendant  appealed  from  the  whole 
order.    Held,  that  the  order  i»  not  appealable. 

Appeal  from  District  Coart,  Williams  Coun- 
ty; Flsk,  Judge. 

Action  by  EJdgar  0.  Stratton  against  N.  T. 
RooenqulBt.  Verdict  for  plaintUt,  and  from 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Appeal  dismissed. 

Palmer,  Craven  &  Burns,  of  Willlston,  for 
appellant  William  G.  Owens,  of  WilUston, 
and  George  H.  Moellring  of  Bay,  for  respond- 
ent 

OHRISTIANSON,  J.  This  la  an  acUon  for 
damages  alleged  to  have  arisen  out  of  a 
"land  deaL"  The  Jury  returned  a  verdict  in 
favor  of  the  plalntlil  for  ^71.86.  The  de- 
fendant tbeo  made  an  alternative  motion  for 
judgment  notwithstanding  the  verdict  or  for 
n  new  trial.  The  trial  oonrt  rsfosed  to 
order  Judgment  notwithstanding  the  verdict, 
bat  granted  a  new  trial.  The  defendant  ai>- 
peals  from  such  order. 

Respondent  contends  that  the  order  la  not 
appealable,  and  after  a  carefnl  consideration 
ct  this  question  we  have  arrived  at  the  oon- 
clu8l<»i  that  this  contentloa  must  be  sustain- 
ed, nils  court  has  r^jieatedly  hejld  that  an 
order  denying  a  motion  for  Judgment  iiot- 
wlthstandlng  the  verdict  Is  nonappealable^ 
See  Tomer  v.  Crumpton,  25  N.  D.  134,  141 
N.  W.  209;  Houston  v.  Minneapolis,  etc., 
Railway  Go.,  25  N.  D.  471,  141  N.  Wl  994, 
46  L.  R.  A.  (N.  S.)  589,  Ann.  Cas.  1915G,  629 ; 
Starke  v.  Wannemacher,  32  N.  D.  617,  166 
N.  W.  494. 

The  order  appealed  from,  so  far  as  ad- 
verse to  the  defendant,  merely  denied  the 
motion  for  Judgment  notwithstanding  the 
verdict  That  portion  of  the  order  was  non- 
appealable. St  Anthony  Falls  Bank  v.  Gra- 
ham, 67  Minn.  318,  69  N.  W.  1077;  Ripon 
Hardware  Go.  v.  Haas,  141  Wis.  65,  69,  125 
N.  W.  659.  See,  also.  Turner  v.  Crumpton, 
supra;  Houston  v.  Minneapolis,  etc.,  Ry.  Co., 
supra;    Starke  v.  Wannemacher,  supra. 

Appellant  directs  our  attention  to  the  de- 
cision of  the  Minnesota  Supreme  Court  In 
Westacott  v.  Hanley  et  al.,  109  Minn.  452, 
124  N.  W.  226,  wherein  an  order  similar  to 
the  one  involved  In  the  case  at  bar  is  held 
to  be  appealable.  That  decision  was  based 
upon  the  Minnesota  statute  which  reads  as 
follows: 

"When,  at  the  close  of  the  testimony,  any  par- 
ty to  the  action  moves  the  court  to  direct  a 
verdict  in  his  favor,  and  such  motion  is  denied. 


upon  a  subsequent  motion  tiiat  Judgment  be  en- 
tered notwithstanding  the  verdict  the  court 
shall  grant  the  same  if  the  moving  party  was 
entitled  to  such  directed  verdict  An  order  for 
Judgment  notwithstanding  the  verdict  may  also 
be  made  on  a  motion  in  the  alternative  form, 
asking  therefor,  or,  if  the  same  be  denied,  for 
a  new  trial.  If  the  motion  for  judgment  not- 
withstanding the  verdict  be  denied,  the  Supreme 
Court  on  appeal  from  the  judgment^  may  or- 
der judgment  to  be  so  entered,  when  it  appears 
from  the  testimony  that  a  verdict  should  have 
been  so  directed  at  the  trial;  and  it  may  also 
so  order,  on  appeal  from  the  whole  order  deny- 
ing such  motion  when  made  in  the  alternative 
form,  whether  a  new  trial  was  granted  or  de- 
nied by  sudb  order."    Section  4362,  R.  L.  1905. 

The  statute  of  this  state  relative  to  mo- 
tions for  Judgment  notwithstanding  the  ver- 
dict reads  as  follows: 

"In  all  cases  where  at  the  dose  of  the  tes- 
timony in  the  case  tried,  a  motion  is  made  by 
either  party  to  thei  suit  requesting  the  trial 
court  to  direct  a  verdict  in  ifavor  of  the  pu^y 
making  such  motion,  which  motion  was  denied, 
the  trial  court  on  motion  made,  that  judgment 
be  entered  notwithstanding  the  verdict  or  on 
motion  for  a  new  triah  shall  order  judi^ent  to 
he  entered  in  favor  of  the  party  who  was  en- 
titled to  have  a  verdict  directed  in  his  or  its 
favor;  and  the  Supreme  Oourt  of  the  state  on 
appeal  from  an  order  granting  or  denying  a 
motion  for  a  new  trial  m  the  action  in  whkh 
such  motion  was  made,  or  upon  a  review  of 
such  order  or  on  appeal  from  the  judgment, 
may  order  and  direct  judgment  to  be  entered  in 
favor  of  the  party  who  was  entitled  to  have 
such  verdict  directed  in  his  or  its  favor,  when- 
ever it  shall  appear  from  the  testimony  that 
the  party  was  entitled  to  have  such  motion 
granted."^  Section  7643,  O.  L.  1913. 

It  will  be  noticed  that  there  Is  considerable 
difference  between  the  Minnesota  statute  and 
our  own  statute  on  this  subject 

And  while  It  Is  true  that  the  Minnesota 
Supreme  Court,  In  the  case  dted,  held  an  or- 
der similar  to  that  here  involved  to  be  ap- 
pealable, we  are  agreed  that  that  rule  should 
not  be  adopted  under  our  statute  and  the 
former  decisions  of  this  court  In  this  con- 
nection It  may  be  mentioned  that  the  Su- 
preme Oonrt  of  Wisconsin  has  reached  a  con- 
clusion diametrically  opposite  to  that  readi- 
ed by  the  Minnesota  court  See  Ripon  Hard- 
ware Co.  V.  Haas.  141  Wis.  66,  69,  128  N.  W. 
669.  Wblle  It  Is  permissive  under  our  prac- 
tice to  unite  a  motion  for  a  new  trial  with 
one  for  Judgment  notwithstanding  the  ver- 
dict It  Is  not  essential  that  the  motions  be 
so  milted.  They  are  in  fact  two  separate  mo- 
tions, and  ask  for  two  different  kinds  of  re- 
lief. A  party  who  moves  for  Judgment  not- 
withstanding the  verdict  and  fails  to  unite  a 
motion  for  a  new  trial,  does  not  waive  his 
right  to  make  a  motion  for  a  new  trial  in 
the  usual  statutory  way.  Nelson  v.  Gron- 
dahl,  12  N.  D.  180,  96  N.  W.  299.  If  a  party 
desires  to  move  for  Judgment  notwithstand- 
ing the  verdict  he  may  do  so,  without  ask- 
ing in  the  alternative  for  a  new  trial.  If  he 
desires  a  new  trial,  he  may  move  for  this 
alone;  or  he  may  combine  the  two  motions  In 
the  alternative  form  as  was  done  In  the 
case  at  bar.     If  he  makes  the  alternative' 
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motion,  be  ought  not  to  complain  U  tbe  trial 
court  grants  the  one  least  favorable  to  the 
moving  party. 

If  a  party  does  not  want  a  new  trial,  be 
ought  not  to  ask  for  U. 

Appeal  dismissed. 

ROBINSON,  J.  (concnrrlng  specially).  The 
complaint  avers  that  In  September,  1914,  the 
plaintiff  conveyed  to  the  defendant  certain 
land  in  exchange  for  a  qnarter  section  of 
27 — ^164 — ^97,  which  defendant  conveyed  to 
the  plaintiff  by  warranty  deed,  with  cove- 
nants of  qnlet  possession  when  in  truth 
the  Missouri  river  had  and  held  posses- 
sion of  the  greater  part  of  the  land  and 
had  divided  it.  The  jury  found  a  verdict 
against  defendant  for  $771.85,  and  he  moved 
for  Judgment  notwithstanding  the  verdict, 
and,  in  the  event  of  refusal,  for  a  new  trlaL 
The  motion  for  judgment  was  denied,  and 
the  motion  for  a  new  trial  was  granted,  and 
defendant  appeals. 

It  appears  that  the  case  was  tried  on  the 
basis  of  fraud  and  false  representations  by 
the  defendant,  and  in  granting  the  motion 
for  a  new  trial  the  court  said:  "The  evidence 
on  the  question  of  fraud  is  not  very,  clear 
and  convincing."  However,  the  actual  dam- 
age to  the  plaintiff  in  no  way  d^iended  on 
the  condition  of  the  defendant's  mind  at  the 
time  of  making  the  contract,  or  his  knowledge 
of  the  facts  as  to  whether  or  not  the  Missouri 
river  bad  taken  possession  of  the  land. 

As  the  plaintiff  has  not  appealed  from  the 
order  granting  a  new  trial,  the  appeal  pre- 
sents no  question  for  consideration.  With 
regard  to  the  question  of  fraud,  the  plaintiff 
was  clearly  entitled  to  a  Judgment,  fraud 
or  no  fraud.  It  was  only  a  question  of  dam- 
ages which  the  jury  had  fully  passed  on,  and 
that  should  have  ended  the  lltlg:atlon,  and 
the  order  for  a  new  trial  was  granted  on  de- 
fendant's own  motion,  and  surely  he  had  no 
ground  for  an  appeal  from  It. 

Order  affirmed. 


NELSON  V.  McCUH. 

(Supreme  Court  of  North  Dakota.     March  7, 

1917.     On   Petition   for  Befaearing, 

June  27,  1917.) 

(ByUahui  ly  the  Court.) 

Specific  PKBroBUANCE  ©==94— Bight  of  Ac- 
tion— Conditions  Pbecedent. 
Specific  performance  cannot  be  enforced  in 
favor  of  a  party  who  has  not  fully  and  fairly 
performed  all  the  conditions  of  the  contract  on 
bis  part,  except  when  bis  failure  to  perform  is 
only  partial  and  either  entirely  immaterial  or 
capable  of  being  fully  compensated.  A  party 
seekint!  specific  performance  of  a  contract  must 
make  some  showing  of  good  faith  and  ftiimees 
on  bia  part. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  249-256.] 

Appeal  from  District  Court,  Wells  Coun- 
ty; J.  A.  Coffey,  Judge. 
Action  by  Hans  Nelson  against  T.  F.  Mc- 


Gue.    Judgment  for  plaintiff,  a&d  defendant 
appeals.    Affirmed. 

T.  F.  McCue,  of  CarrlngttHi,  for  appellant. 
John  O.  Hanchett,  of  Harvey,  and  Gilbert  C. 
Bode^  of  Bowdon.  for  lespondent. 

BOBINSON,  J.  The  plaintiff  brings  ttaU 
action  to  qnlet  his  title  to  160  acres  of  land 
in  Wells  county.  The  defendant  claims  spe- 
cific performance  as  the  assignee  of  a  crop- 
ping land  contract  of  sale,  and  under  a  Bpe> 
dal  contract,  dated  June  S,  1911,  whereby 
he  agreed  to  pay  to  the  plaintiff  |450  on  the 
16th  day  of  October,  1916,  and  to  summer 
fallow  the  lands  under  cultivation  during 
the  season  of  1911.  But  the  defendant  did 
not  pay  the  $460;  he  did  not  summer  fallow 
the  land ;  he  has  never  paid  any  taxes  on  it ; 
be  never  did  a  thing  towards  complying 
with  the  o(mtract  for  the  purdiase  of  the 
land.  The  original  purchaser  agreed  to  pay 
for  the  land  ^,840,  with  interest  from  No- 
vember, 1906,  and  to  pay  all  taxes.  His  pay- 
ments were  less  than  the  Interest  He  had 
no  real  equity  In  tbe  land.  In  February, 
1912,  the  plaintiff  served  on  d^endant  a 
written  notice  to  cancel  the  contract  by  rea- 
son of  Ibe  failure  to  pay  the  $450  and  to  sum- 
mer fallow  the  land.  Defendant  claims  the 
notice  was  void,  but  that  is  of  little  conse- 
quence, as  tbe  defendant  makes  no  showing 
to  appeal  to  a  court  of  law  or  equity. 

Speciflc  perf<muanoe  cannot  be  oiforoed  in 
fftvor  of  a  party  who  has  not  fnUy  and  fair- 
ly i>erformed  all  tbe  conditions  of  tbe  con- 
tract on  bis  part,  except  when  bis  failure  to 
perform  la  only  partial,  and  elth»  entirely 
Immaterial  or  capable  of  being  fully  com- 
pensated. A  party  seeking  spedfkc  perform- 
ance must  make  some  showing  of  good  faith 
and  fairness  on  his  part.  There  1>  no  sadi 
showing  In  this  case. 

Judgment  affirmed. 

On  Petition  for  Behearing. 
The  motlMi  for  a  rehearing  is  grossly  er> 
loneous  in  assuming  that  the  court  Is  under 
obligations  to  consider  and  decide  every 
point  or  any  point,  except  the  turning  points 
in  the  case.  Begardless  of  any  question 
concerning  the  statutory  cancellation  of  tbe 
contract,  the  decision  clearly  shows  that  the 
defendant  has  done  nothing  to  comply  with 
tbe  contract,  and  he  has  no  equity  on  wbl«di 
to  dalm  specific  performance.  On  that 
point  the  decision  is  against  the  defendant, 
and  It  la  a  cancellation  of  his  contract  as 
effectually  as  if  it  declared  the  contract  null 
and  void.  The  law  respects  form  less  than 
substance.  The  court  has  always  had  power 
to  cancel  contracts  for  the  sale  of  land,  and 
the  method  of  cancellation  provided  by  stat- 
ute Is  merely  cumulative  and  concurrent; 
and,  in  this  case,  to  make  assurance  doubly 
sure,  the  plaintiff  baa  effectually  resorted  to 
both  methods.    While  the  written  notice  of 
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cancellatloo  appears  to  have  been  in  compli- 
ance with  the  statute^  yet  in  this  case  there 
was  no  occasion  for  any  sacfa  notice.  Be- 
heartng  denied. 


GOHL  T.  BiXTEtTOLD  et  aL 

(Supreme  Ooart  of  North  Dakota.     March  IS, 

1917.     On  Petition    for  Rehearing, 

June  26,  1917.) 

(BftUbu*  by  (k«  C<mrt.) 

1.  Appkai.  akd  Ebbob  «=»438— MoTioir  lOB 
New   TbiaIi— Statute. 

Under  section  7966,  Comp.  Laws  1913,  an 
action  is  terminated  when  the  time  for  an  ap- 
peal from  tlie  judgment  has  expired,  and  the 
trial  court  has  no  authority  thereafter  to  edtei^ 
tain  a  motion  for  a  new  trial,  over  the  objec- 
tion of  the  adverse  party,  unless  the  final  char- 
acter of  the  judgment  has  been  suspended  by 
proceedings  commenced  prior  to  the  time  for  ap- 
peal expired. 

[ESd.  Noteu— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2196.] 

2.  Afpkal  and  Ebbob  9=9438  —  MonoK  tob 
New  Tbial — Poweb  or  Coubx. 

When  a  motion  for  a  new  trial  is  noticed  to 
be  heard  after  the  expiration  of  the  time  in 
which  an  appeal  may  be  talien,  the  final  charac- 
ter of  the  judgment  is  not  suspended  so  as  to 
authorize  the  court  to  entertain  the  motion  by 
the  mere  fact  that  the  notice  of  motion  was 
served  prior  to  the  time  for  appeal  expired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2196.] 

Appeal  from  District  Court,  Ward  County ; 
Ldgbton,  Judge. 

Action  by  Gus  Gohl  against  IjOuIs  Bech- 
told  and  others.  Verdict  for  plaintiff,  and 
from  an  order  granting  defendants'  motion 
for  a  new  trial,  he  appeals.     Beversed. 

E.  B.  Sinkier  and  M.  O.  Eide,  both  of 
Minot,  for  appellant.  J.  E.  Burke  and  Fran- 
cis Muri^y,  both  of  Minot,  and  K  T.  Burke, 
of  Bismarck,  for  respondents. 

CHBISTIANSON,  J.  [1]  This  is  an  ap- 
peal from  an  order  of  the  district  court  of 
Ward  county  granting  defendants'  motion 
for  a  new  trial.  The  action  was  tried  to  a 
Jury,  which  returned  a  verdict  in  plaintiff's 
favor.  On  December  11,  1915,  Judgment 
was  entered  pursuant  to  the  verdict,  and 
notice  of  entry  of  the  Judgment  was  duly 
served  upon  the  defendants'  attorneys  on 
that  same  day.  From  time  to  time  orders 
were  made  extending  the  time  within  which 
to  settle  the  statement  of  case  and  move  for 
a  new  trial.  The  last  order  of  extension, 
which  was  made  on  April  18,  1916,  extended 
the  time  in  which  to  settle  the  statement 
and  move  for  a  new  trial  to  the  18th  day 
of  May,  1916.  No  further  or  additional  ex- 
tension of  time  was  either  applied  for  or 
granted.  On  June  9,  1916,  the  defendants 
served  a  notice  of  motion  for  a  new  trial, 
noticed  to  be  heard  on  July  1,  1916.  When 
such  motion  came  on  to  be  heard,  plaintiff 
appeared  specially  and  filed  written  objec- 
tions to  the  hearing  thereof  on  the  ground 


that  more  than  six  months  bad  elapsed  slnoe 
the  notice  of  entry  of  Judgment  had  been 
served,  and  that,  as  no  appeal  from  the  Judg- 
ment had  been  taken,  the  action  was  no  lon- 
ger pending.  The  trial  court  overruled  the 
objections  and  entered  an  order  granting  a 
new  trial,  unless  the  plaintiff  agreed  to  a 
certain  reduction  of  the  verdict  Plaintiff 
ajqiealB  from  this  order. 

The  flrst  reason  assigned  for  a  reversal 
Is  that  the  motion  for  a  new  trial  was  no- 
ticed to  l>e  heard  and  beard  over  plaintifTs 
objection  more  than  six  months  after  notice 
of  entry  Judgment  had  been  served.  Ques- 
tions somewhat  analogous  to  the  one  now 
under  consideration  have  been  considered  by 
this  court  in  several  rec^it  cases.  See  Orove 
V.  Morris,  31  N.  D.  8,  151  N.  W.  779;  Hig- 
gins.r.  Bned,  30  N.  D.  651,  153  N.  W.  389; 
Garbush  v.  Firey,  33  N.  D.  154,  156  N.  W. 
537;    Skaar  v.  Bppeland,  169  N.  W.  707. 

In  the  first  three  cases  cited,  this  court 
held  that,  whesa.  a  notice  of  motion  for  a 
new  trial  is  served  more  than  bIx  months 
after  the  date  of  notice  of  entry  of  Judgment 
— ^1.  e.,  after  the  time  for  appeal  from  the 
Judgment  has  passed — the  district  court  Is 
without  authority  to  entertain  such  motion 
over  the  objection  of  the  adverse  party.  In 
the  last  case  dted  (Skaar  v.  Eppeland,  su- 
pra) this  court  held  that,  where  a  motion 
for  a  new  trial  is  duly  noticed  to  be  heard  at 
a  date  prior  to  the  expiration  of  time  for 
appeal  from  the  Judgment  but  continued 
by  consent  of  the  parties,  and  finally  8ul>- 
mitted  and  determined  after  the  time  for 
appeal  from  the  Judgment  has  expired,  the 
final  character  of  the  Judgment  is  suspended 
by  the  pending  proceedings,  and  the  court 
lias  Jurisdiction  to  determine  the  motion  for 
a  new  trial,  even  though  the  time  for  ap- 
peal from  the  Judgment  has  expired. 

[2]  Defendants'  counsel  contends  that  the 
service  of  notice'  of  motion  vrithin  the  six- 
month  period  suspended  the  final  character 
of  the  Judgment,  and  brings  the  case  within 
the  mle  laid  down  in  Skaar  v.  Bppeland,  su- 
pra. We  are  wholly  satisfied  with  the  mle 
announced  in  Skaar  y.  Eppeland,  but  it  has 
no  application  in  this  case,  as  an  examina- 
tion of  that  decision  will  show.  The  follow- 
ing language  used  in  Skaar  v.  Eppeland  is 
peculiarly  significant: 

"Where  a  motion  for  a  new  trial  is  duly  no- 
ticed to  be  heard  within  the  six-month  period, 
and  final  hearing  thereon  postponed  by  consent 
of  the  parties,  or  the  delay  of  the  court  in  de- 
ciding the  motion,  the  final  character  of  the 
judgment  is  suspended  by  the  proceedings  so 
pending." 

In  the  case  at  bar  the  motion  for  a  new 
trial  was  not  noticed  to  be  heard  within  the 
six-month  period.  The  mere  service  of  notice 
of  motion  within  that  time  does  not  suspend 
the  final  character  of  the  Judgment 

Defendants'  counsel  also  contend  that  un- 
der the  provisions  of  section  7666,  Compiled 
Laws  of  1913  (which  is  a  literal  re-enactment 
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of  secUon  7088,  R.  O.  1905),  the  trial  conrt 
Is  vested  with  power  to  extend  the  time  in 
whidi  to  moTe  for  a  new  trial  for  such  length 
of  time  as  in  its  discretion  may  be  deemed 
necessary,  or  to  fix  another  time  In  which  to 
move  for  a  new  trial  even  after  the  six-month 
period  has  expired.  If  defendants'  counsel 
are  correct  in  the  Interpretation  to  be  given 
to  this  section  of  our  statute,  a  Judgment 
would  never  become  final,  and  a  trial  Judge 
might  permit  a  motion  for  a  new  trial  to  be 
made  at  any  time.  So  far  as  we  know,  sndi 
unlimited  power  has  never  been  granted  to 
any  court.  Under  the  common  law  a  court 
retained  control  over  its  Judgments  during 
the  term  at  which  they  were  rendered  only. 
See  Skaar  t.  Eppeland,  supra.  We  do  not 
believe  that  the  Legislature  intended  to  grant 
such  unlimited  power  to  the  trial  courts. 
As  we  said  In  Garbush  r.  Flrey,  supra: 

"There  must  be  some  end  to  litigation.  Pub- 
lic policy  demands  that  there  be  some  point  of 
time  when  a  valid  judgment,  regularly  entered, 
becomes  final  and  unassailable.  The  Legisla- 
ture recoginzed  this  fact,  and  Its  intent  as  de- 
clared by  section  7966,  Compiled  Laws,  is  that 
a  judgment  shall  become  final  and  conclusive 
when  the  time  for  appeal  has  expired,  and  that 
no  proceedings  shall  thereafter  be  instituted, 
over  the  objections  of  the  adverse  party,  for  a 
reversal  of  such  judgment." 

The  statutory  provisions  relative  to  mo- 
tions for  a  new  trial  must  be  given  a  reason- 
able interpretation  and  construed  in  harmony 
with  section  7966,  Compiled  Laws  of  1913, 
which  provides: 

"An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  unnl  its  final  deter- 
mination upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  judgment  is  loan- 
er  satisfied." 

In  our  opinion,  the  trial  court  had  no  au- 
thority  to  entertain  the  motion  for  a  new 
trial  in  this  case. 

The  order  appealed  from  is  reversed. 

ROBINSON,  J.,  concurs  in  the  foregoing 
oplnicm,  and  concurs  further  upon  the  ground 
that  the  verdict  and  Judgment  is  well  sup- 
ported by  the  evidence. 

On  Petition  for  Rdiearlng. 

OHRISTIANSON,  J.  In  respondents'  peti- 
tions for  rehearing  it  is  asserted  that  we 
overlooked  or  disregarded  sections  7663  to 
7666,  O.  L.  1913,  in  our  former  decision.  An 
examination  of  the  foregoing  opinion  wUI 
show  that  this  assertion  is  imwarranted. 
Respondents'  counsel  also  contend  that  the 
sections  cited  give  to  the  trial  court  power  to 
entertain  motions  for  a  new  trial  in  its  dis- 
cretion, whether  such  motions  are  made  with- 
in or  after  the  expiration  of  the  time  in 
which  an  appeal  from  the  Judgment  may  be 
tnken.  If  this  contention  is  correct,  a  trial 
Judge  might  entertain  and  grant  a  motion  for 
a  new  trial  years  after  the  Judgment  had 
been  rendered,  and  the  time  to  appeal  there- 
from had  elapsed.  Is  there  anything  in  these 
statutory  provision*  to  Justlfly  the  belief  that 


the  Leglslatore  intended  to  grant  such  pow- 
er or  make  such  results  xwsslble?  We  think 
not.  One  of  the  purposes  of  the  1913  Prac- 
tice Act  (Laws  1913,  c  131)  was  to  prevent 
delay  in  litigation.  The  time  in  which  an  ap- 
peal from  the  Judgment  might  be  taken  was 
reduced  from  one  year  to  six  months,  and  the 
whole  tenor  and  effect  of  the  act  was  to 
make  it  possible,  as  well  as  to  require,  that 
proceedings  for  the  reversal  of  a  Judgment 
be  instituted  within  a  shorter  period  of  time 
than  that  which  bad  formerly  prevailed. 

It  is  also  contended  that  the  service  of  no- 
tice of  motion  for  a  new  trial  within  the 
time  in  which  an  appeal  from  the  Judgment 
might  be  taken  operated  to  suspend  the  final 
character  of  the  Judgment  In  support  of 
this  contention  respondents'  counsel  has  dted 
the  following  authorities:  In  re  McGaU,  145 
Fed.  899,  76  C.  0.  A.  430 ;  Mills  v.  Fisher,  159 
Fed.  897,  87  a  O.  A,  77,  16  L.  R.  A.  (N.  B.) 
656 ;  Conradt  v.  Lepper,  13  Wya  99,  78  Paa 
1,  8  Ann.  Cas.  627 ;  and  section  2730,  Tliomp- 
son  on  New  TriaL 

An  examination  of  these  authorities  dis- 
closes thBit  they  in  no  manner  r^ate  to  the 
pr<^)oaitlon  involved  in  this  case.  They 
merely  hold  that,  where  a  motion  for  a  new 
trial  or  a  motion  for  a  r^earlng  is  filed,  the 
final  character  of  the  Judgment,  and  ipso 
facto  the  time  in  which  an  appeal  from  the 
Judgment  may  be  taken,  is  extended;  that 
is,  the  decisions  dted  hold  that,  where  a  mo- 
tion for  a  new  trial  or  a  motion  for  a  rehear- 
ing is  filed,  the  time  in  which  an  appeal  or 
proceeding  in  error  must  be  taken  or  com- 
menced is  to  be  computed  from  the  date  of 
the  denial  of  the  motion,  and  not  from  the 
date  of  the  rendition  or  entry  of  the  Judg- 
ment or  decree. 

Ordinarily: 

"Unless  the  case  comes  within  some  special 
statutory  provision,  neither  an  appeal,  writ  of 
error,  nor  exception  will  lie  tiosa  an  ordor 
granting  or  denying  a  motion  for  a  new  trial, 
*  *  *  but  the  ruling  of  the  conrt  (m  the 
motion  is  reviewable,  if  at  all,  only  on  appeal, 
writ  of  error,  or  exceptions  after  final  judgment 
or  decree."    8  a  J.  p.  506,  g  337. 

An  examination  of  the  authorities  dted,  as 
well  as  the  cases  collated  in  the  note  to  C<m- 
radt  V.  Lepper,  3  Ann.  Cas.  630,  will  disclose 
that  the  authorities  sustaining  the  rule  con- 
tended for  by  the  respondents  arose  in  Juris- 
dictions where  no  appeal  would  lie  from  au 
order  granting  or  denying  a  new  trial,  but 
the  ruling  on  such  motion  was  reviewable,  if 
at  all,  on  appeal  from,  or  proceedings  in  er- 
ror, upon  the  final  Judgment.  But  these  au- 
thorities can  have  no  force  or  application  in 
this  state,  because  our  statute  expressly  pro- 
vides that: 

"An  appeal  from  a  judgment  may  be  taken 
within  SIX  months  after  the  entry  thereof  by 
default  or  after  written  notice  of  the  entry 
thereof,  in  case  the  party  against  whom  it  is 
entered  has  appeared  in  the  action;  and  from 
an  order  within  sixty  days  after  written  notice 
of  the  same  shall  have  been  given  to  the  party 
appealing."    Section  7820,  O.  I* 
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Manifestly  tUs  statutory  proTision  leaves 
no  room  for  application  of  the  rule  announc- 
ed In  the  authorities  dted  by  respondents, 
even  If  It  was  invoked  In  a  proper  case.  Un- 
der  our  statute  a  motion  for  a  new  trial  may 
be  reviewed'  directly  on  an  appeal  from  the 
order  refoslng  or  granting  a  new  trlaL  And 
while  a  iwrty  who  moves  for  a  new  trial 
must  embody  In  his  motion  all  grounds  which 
constitute  statutory  reasons  for  a  new  trial, 
or  be  deemed  to  have  waived  such  grounds, 
still  the  remedy  afforded  by  an  appeal  from 
the  Judgment  and  an  appeal  from  an  order 
denying  a  new  trial  are  Independent  reme- 
dlea 

The  statutes  furnish  ample  opportunity  for 
persons  aggrieved  with  a  decision  to  obtain 
a  review  thereof.  And  in  our  opinion  a  par- 
ty aggrieved  must  move  for  a  new  trial  be- 
fore the  time  in  which  an  appeal  may  be 
taken  from  the  Judgment  has  expired.  After 
that  time  no  proceedings  can  be  Instituted 
for  a  reversal  of  the  Judgment  over  the  ob- 
jections of  the  adverse  party.  If  a  motion  is 
made  within  that  time  and  continued  by  the 
consent  of  the  parties  or  by  action  of  the 
court  until  a  later  date,  then  the  final  char- 
acter of  the  Judgment  Is  suspended.  The  mo- 
tion is  not  made  until  It  is  submitted  to  or 
brought  within  the  breast  of  the  trial  court 
and  some  affirmative  action  taken  thereon 
either  by  the  court  or  the  adverse  party. 
The  unsuccessful  party  cannot  by  his  own 
act  and  by  the  mere  service  of  a  notice  of 
bearing  of  a  proposed  motion  for  a  new  trial 
at  such  future  time  as  he  may  see  fit  to  des- 
ignate suspend  and  keep  In  abeyance  the 
final  and  conclusive  character  of  the  Judg- 
ment. 

After  a  careful  reconsideration  of  the 
questions  Involved,  we  are  agreed  that  the 
former  opinion  should  stand. 

Rehearing  denied. 


VILIAGE  OF  ASHLEY  v.  MINNEAPOLIS, 
ST.  P.  &  S.  S.  M.  RY.  CO. 

(Supreme  Court  of  North  Dakota.    June  7, 
1917.) 

(SvTtabut  by  the  Court.) 

I.  EvnraiTT  DoMAiir  «=»47(5)— Strebt  Acboss 
RAiutoAD  Right  of  Way— Statute. 
Under  subdivision  9  of  section  3SC1  of  the 
Compiled  Laws  of  1913,  which  confers  upon 
boards  of  trustees  of  villages  the  power  to  lay 
oat,  open,  grade,  and  otherwise  improve  streets, 
such  board  is  authorized  to  pass  an  ordinance 
extending  a  Ullage  street  across  a  railroad  right 
of  way. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  10&-110,  116-120.] 


2.  EXINBNT  DOMAIK  «=»47(5)— Stbeew— Cow- 
DKMNATION. 

From  the  fact  that  the  Legislature  has  con- 
ferred upon  city  councils  by  express  provision 
(subdivision  68,  section  3699*  Comp.  Laws  1913) 
authority  to  lay  out  and  extend  stroete,  by 
condemnation  or  otherwise,  across  the  rights  of 
way  of  railroad  companies,  it  is  not  to  be  as- 
sumed that  it  was  intended  to  withhold  from 
boards  of  trustees  of  villages  the  power  to  pro- 
ceed by  condemnation  under  sections  8203  and 
8085,  Comp.  Laws  1913,  for  the  accomplishment 
of  similar  purposes. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §|  108-110,  116-120.] 

8.  Eminent  Douair  «=947(5)—Stbeet8— Con- 
demnation. 
Owing  to  the  obvious  necessity  that  public 
streets    and    highways    should    cross    railroad 
tracliB,   municipalities   may   proceed   to   extend 
streets  under  a  general  power  of  appropriation.. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.T>ig.  tS  108-110,  116-120.]"' 

4.  RAII.B0AD8  «=»97  —  Stbebts  —  Extension 
OvEB  Railboad  Rioht  or  Wat. 

The  regulatory  power  conferred  upon  the 
Board  of  Railroad  Commissioners  is  not  incon- 
sistent with,  and  does  not  detract  from,  the 
power  given  to  boards  of  village  trustees  to  ex- 
tend streets  across  railroad  rights  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  287-304.] 

5.  Municipai,  Coepoeationb  «=299,  321(2)— 
Stbeetb— Extension  Ovxb  Right  of  Wat— 
Detebmination. 

The  question  of  the  necessity  for  the  exten- 
sion of  a  street  is  legislative  rather  than  judi- 
cial, and  its  determination  is  vested  with  local 
municipal  legislative  bodies,  and  a  village  ordi- 
nance 18  competent  proof  ot  such  necessity. 

[Ed.  Note.— For  other  cn.ses.  see  Muuicipai 
Corporations,  Cent.  Dig.  U  SOO,  S3S.1 

0.  MuNiciPAi,  Cobposationb  9=9106(1) — Ob- 

DiNANCB— Proof. 
Where  the  Legislature  has  not  required  the 
observance  of  any  formality  in  the  passage  of 
village  ordinances,  it  is  sufficient  that  an  ordi- 
nance shall  be  proved  to  be  the  will  of  the  gov- 
erning body. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  221-223,  22a] 

Appeal  from  District  Court,  Mcintosh 
County;   F.  P.  Allen,  Judge. 

Action  by  the  Village  of  Ashley,  In  Mc- 
intosh County,  North  Dakota,  against  the 
Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Lee  Combs  and  L.  S.  B.  Ritchie,  both  of 
Valley  City  (John  L.  Erdall,  of  Minneapolis, 
Minn.,  of  counsel),  for  appellant.  Hugo  P. 
Remington,  of  Ashley,  for  respondent 

BIRDZELL^  X  This  action  was  brought 
by  the  village  of  Ashley,  as  plaintiff,  to  con- 
demn for  use  as  a  street  the  property  of  the 
defendant  railroad  company.  The  village  or- 
dinance which  purports  to  open  the  street  de- 
clares a  necessity  for  the  extensi(xi  of  Min- 
nesota street,  in  said  village,  upon  and  over 
the  right  of  way  of  the  defendant  company 
for  the  whole  of  the  width  of  said  street,  or 
66  feet  It  then  proceeds  to  extend  the  street 
across    the   right   of   way.     The   defendant 
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answered,  objecting  to  the  extension  of  the 
street  across  Its  right  of  way,  on  the  ground 
that  it  bad  already  established  and  was  main- 
taining  sufficient  crossings  over  Its  railroad 
line  in  the  plalntlft  village  for  the  accom- 
modation of  the  public,  that  there  was  no 
necessity  for  the  additional  crossing  provided 
for  in  the  ordinance,  and  that  the  establish- 
ment of  the  contemplated  crossing  would 
hinder  the  defendant  in  the  performance  of 
Its  duties  as  a  common  carrier,  and  would 
subject  the  public  to  Increased  expense  and 
danger  in  Its  relations  with  the  defendant. 
The  trial  court  found  adversely  to  the  de- 
fendant on  the  issue  raised,  and  a  Judgment 
was  entered,  granting  the  relief  prayed  for, 
.and  holding  that  the  defendant  was  entitled 
to  nominal  damages.  Upon  this  appeal  from 
the  Judgment  of  the  trial  court  the  appellant 
relies  for  reversal  on  three  main  proposi- 
tions: First,  that  the  court  was  without 
Jurisdiction  to  render  the  Judgment  because 
(a)  the  questions  involved  were  within  the 
exclusive  Jurisdiction  of  the  Board  of  Rail- 
road Commissioners;  and  (b)  because  the 
land  was  already  dedicated  to  a  higher  pub- 
lic use.  Second,  that  there  is  no  competent 
proof  of  necessity  for  the  extension  of  the 
street.  Third,  which  is  in  reality  a  corollary 
of  the  second  proposition,  that  there  were 
and  still  are  ample  crossing  facilities  in  the 
plaintiff  village  for  the  accommodaticm  of 
the  publia 

[1,  2]  In  support  of  the  first  proposition  ad- 
vanced the  appellant  relies  upon  the  pro- 
visions of  the  statute  which  vest  in  the  Rail- 
road Commission  general  supervision  over  all 
railroads,  and  which  define  the  powers  of  the 
Commission  with  respect  to  the  care,  con- 
trol, and  use  of  station  grounds.  Without! 
quoting  at  length  from  the  statutes  cited, 
we  shall  merely  state  the  substance  of  the 
provisions  germane  to  the  questions  involved; 
and  which  are  deemed  pertinent  by  appel- 
lant's counsel.  Section  689  of  the  Compiled 
Laws  of  1913  vests  in  the  Commissioners  of 
Railroads  general  supervision  of  common  car- 
riers, and  requires  examination  and  inspec- 
tion of  railroads  "with  reference  to  the 
public  safety  and  convenience."  Article  21  of 
chapter  14  of  the  Civil  Code  contains  the 
statutory  provisions  giving  the  Commission 
power  "to  regulate  common  carriers"  and 
defining  the  duties  of  the  Commissioners  of 
Railroads. 

We  find  nothing  in  the  statutes  vesting 
regulatory  power  in  the  Railroad  Commission 
that  In  any  way  qualifies  the  authority  vested 
in  public  corporations  to  extend  and  lay  out 
streets  and  highways  across  the  rights  of 
way  of  railroad  companies.  The  Jurisdiction 
over  streets  and  the  authority  to  lay  out  and 
extend  the  same  is,  in  this  state,  very  dear- 
ly and  properly  vested  by  the  Legislature  In 
the  local  municipal  bodies.  Subdivisions  7 
and  68  of  section  3509  of  the  Compiled  Laws 
of  1913  expressly  grant  to  dty  councils  the 


power  to  lay  out  and  extend  streets  across 
the  rights  of  way  of  railroad  companies; 
subdivision  9  of  section  3861  confers  power 
upon  boards  of  trustees  of  villages  to  lay 
out,  open,  grade,  and  otherwise  improve 
streets;  but  there  is  no  statute  which,  in 
express  language,  purports  to  authorize 
boards  of  trustees  of  villages  to  extend  streets 
across  the  rights  of  way  of  railroad  com- 
panies, as  is  the  case  with  dty  councils  un- 
der subdivision  68  of  secUon  3599.  From 
these  differences  In  the  statutes  the  appellant 
argues  that  the  corporate  authorities  of 
villages  cannot  exercise  the  power  sought  to 
be  exercised  in  the  case  at  bar,  but  we  are 
of  the  opinion  that  this  argument  is  not  ten- 
able. The  village  charter  statute  conveys  in 
general  terms  the  authority  to  do  what  has 
been  attempted  in  this  case.  Section  8203 
of  the  chapter  devoted  to  "Eminent  Domain" 
extends  the  exercise  of  the  right  of  eminent 
domain  to  villages  for  the  purpose  of  acquir- 
ing property  for  use  as  a  street,  and  section 
3985  expressly  authorizes  villages  to  pro- 
ceed under  the  eminent  domain  statute  when- 
ever such  proceeding  becomes  necessary  in 
connection  with  the  exercise  of  the  power 
to  lay  out  or  open  streeta  While  it  Is  true 
that  these  statutes  nowhere  specifically  treat 
of  the  procedure  that  shall  be  followed 
where  the  exercise  of  the  power  to  open  a 
street  will  Involve  the  crossing  of  the  right  of 
way  of  a  railroad  company,  we  cannot  see 
that  any  particular  significance  attaches  to 
such  omission.  It  was  no  doubt  assumed  by 
the  Legislature  that,  in  condemning  a  right  of 
way  for  a  public  street  across  the  property  of 
a  railroad  company,  such  proceeding  would 
be  controlled  by  the  principles  applicable 
to  the  taking  of  the  pr<^)erty  of  individuals, 
with  due  regard,  however,  for  the  public  use 
to  which  the  right  of  way  Is  already  subject. 
Section  8206,  C.  L.  1913.  " 

In  this  connection  It  is  significant  that  the 
section  which  expressly  confers  upon  dty 
councils  the  authority  to  extend  streets  across 
the  right  of  way  of  raUfoad  companies  au- 
thorizes the  extension  by  condemnation  or 
otherwise.  The  inclusion  of  such  express  sub- 
division in  the  dty  charter  statute  Is  consist- 
eht  with  a  desire  on  the  part  of  the  Legisla- 
ture to  vest  aq  added  authority  in  dty  coun- 
cils to  proceed  either  by  condemnation  or  In 
some  other  manner,  and  the  omission  of  a 
similar  subdivision  in  village  charters  does 
not  evince  a  desire  to  withhold  all  authority 
from  village  trustees  to  exercise  the  ordinary 
power  to  condemn.  This  is  especially  true  lA 
view  of  general  statutes  applicable  both  to 
cities  and  villages.  From  these  considerations 
it  Is  apparent  that  the  district  court  was  not 
without  authority  to  render  a  Judgment  In 
the  condemnation  proceedings  brought  by 
the  village  of  Ashley,  either  because  of  the 
jurisdiction  of  the  Board  of  Railroad  Com- 
missioners or  because  the  land  sought  to  be 
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condemned  was  already  dedicated  to  anotber 
public  use.  If,  however,  It  should  appear  that 
the  public  use  to  which  the  land  ia  already 
dedicated  is  a  higher  public  use  than  that 
to  which  It  would  be  subject  as  a  street  of  the 
Tillage  of  Ashley,  and  If  its  use  as  a  street 
Is  incompatible  with  sndi  higher  use,  the 
street  cannot,  with  propriety,  be  extended. 

Appellant's  counsel  have  cited  much  au- 
thority substantiating  the  proposition  that, 
where  property  has  once  been  condemned  for 
railroad  purposes,  it  cannot  be  condemned 
for  another  public  use  which  will  totally  de- 
stroy or  materially  impair  its  use  for  railroad 
purposes,  except  where  the  Legislature  has 
clearly  manifested  an  Intention  to  authorize 
such  condemnation  (Lewis  on  Statutory 
Construction  [2d  Ed.]  660 ;  1  Lewis  on  Emi- 
nent Domain  [2d  Ed.]  266,  269,  276;  15  Cyc. 
612,  614),.  and  also  that  the  general  power  to 
open  streets  does  not  authorize  a  municipal- 
ity to  appropriate  land  already  in  use  by  a 
railroad  company  when  such  appropriation 
would  defeat  or  supersede  the  rights  of  the 
company,  citing  Pittsburgh,  rt  W.  &  C.  R. 
Co.  ▼.  Sanitary  Dlst  of  Chicago,  218  ni.  286, 
75  N.  R  802,  2  1^  R.  A.  (N.  S.)  227 ;  Augusta 
T.  G«orgla  R.  ft  Bkg.  Co.,  98  Ga.  161,  26  S.  E. 
^9;  Winona  ft  St  Paul  Ry.  Co.  v.  Water- 
town,  4  S.  X>.  828,  66  N.  W.  1077;  St.  Paul 
Union  D.  Co.  ▼.  St  Paul,  SO  Minn.  369,  16 
N.  W.  684 ;  Richmond,  P.  ft  P.  R.  Co.  r.  John- 
ston, 103  Va.  456,  49  S.  E.  496 ;  Ft  Wayne  v. 
Lake  Shore  ft  M.  S.  R.  Co.,  132  Ind.  658, 
82  N.  B,  216,  18  L.  R.  A.  367,  32  Am.  St  Rep. 
277;  Cincinnati  W.  4  M.  R.  Co.  v.  Anderson, 
139  Ind.  490,  38  N.  E.  167,  47  Am.  St  Rep. 
286;  Hannibal  t.  Hannibal  &  St  J.  R.  Co., 
49  Mo.  480;  Bridgeport  v.  New  York  ft  N.  H. 
R.  Co.,  38  Conn.  266,  4  Am.  Rep.  63;  New 
Jersey  Southern  R.  Co.  ▼.  Long  Beadi,  39 
N.  J.  Law,  28. 

[9, 4]  We  do  not  question  tbat  this  is  a  cor^ 
rect  statement  of  the  law,  but  it  is  quite  ap- 
parent that  there  may  be  a  condemnation 
within  the  limitation  of  the  doctrine  as  stat- 
ed. The  law  does  not  altogether  negative  the 
exercise  of  the  power  of  eminent  domain  un- 
der a  general  power;  it  only  precludes  its 
exercise  where  the  appropriation  would  de- 
feat or  supersede  the  prior  use.  This  11ml- 
tatlon  is  well  stated  in  the  case  of  Winona  & 
St  P.  Ry.  Co.  V.  City  of  Watertown,  supra, 
which  is  cited  and  much  relied  upon  by  ap- 
pellant's counsel.  The  question  is  first  re- 
solved to  one  of  statutory  construction.  In 
speaking  of  the  principle  that  should  control 
where  statutes  are  passed  conferring  general 
powers  of  appropriation  that  might  be  exer- 
cised where  the  property  is  already  devoted 
to  some  public  use,  vrhlch  would  in  a  meas- 
ure be  considered  inconsistent  the  court  said: 

"As  already  stated,  the  rule  is  the  result  of 
statutory  construction  in  the  efforts  by  the 
courts  to  ascertain  the  true  intent  of  the  LeKis- 
lature  in  thus  conferring  the  general  power  of 
•ppn^riation  upon  municipal  or  other  agencies. 
It  18  an  obvious  necessity  that  public  streets  and 
highways  should  cross  railroad  traclus.     Such 


use  for  crossing  does  not  under  ordinary  dr- 
cumstances,  so  Interfere  with  the  former  use 
as  to  be  inconsistent  with  it;  and  so  it  is  uni- 
formly held  that  the  right  to  make  sudi  cross- 
ing may  be  exercised  under  a  general  grant  of 
power,  because,  the  two  uses  not  seriously  in- 
terfering with  each  other,  it  will  be  presumed 
that  the  Xiegislature  intended  by  the  general 
grant  to  confer  such  power.  But  when  the 
conditions  are  such  that  it  is  apparent  the  two 
uses  could  not  beneficially  coexist  and  that  one 
would  largely  defeat  the  other,  the  presumption 
as  to  the  intention  of  the  Legislature  is  the  oth- 
er way," 

If  the  public  use  to  which  prc^erty  is  sub- 
jected is  threatened  with  material  Impair- 
ment by  the  contemplated  use,  then  and  then 
only  does  the  new  use  become  inconsistent; 
but  the  use  of  a  part  of  the  railroad  right 
of  way  for  a  public  street  does  not,  under 
ordinary  and  proper  conditions,  threaten  the 
impairment  of  another  public  use.  A  situa- 
tion might  readily  be  conceived  where  the 
condemnation  of  railroad  property  for  a  pub- 
lic street  would  Impair  Its  use  for  railroad 
purposes.  In  the  case  of  St  Paul  Union 
Depot  Co.  T.  City  of  St  Paul,  30  Minn.  359, 
15  N.  W.  684,  for  instance,  there  was  an  at- 
tempt to  condemn  for  street  purposes  a  strip 
of  land  19  feet  In  width,  which  was  used 
continually  by  vehicles  conveying  baggage  to 
and  from  the  depot  To  have  condemned  the 
land  for  use  as  a  street  would  necessarily 
have  impaired  its  use  as  a  part  of  the  de- 
pot grounds.  It  was  upon  this  principle  that 
the  decision  In  the  case  or  Winona  &  St  P. 
Ry.  Co.  V.  Watertown,  supra,  was  based.  See, 
also,  Chicago  &  G.  W.  Ry.  Co.  v.  Mason  City, 
155  Iowa,  99, 135  N.  W.  9 ;  Town  of  Alvord  v. 
Q.  N.  Ry.  Co.  (Iowa)  161  N.  W.  467. 

[(,  •]  It  la  next  contended  tbat  there  is  no 
competent  proof  of  necessity  for  the  exten- 
sion of  the  street  This  Is  a  legislative  ques- 
tion, rather  than  a  Judicial  one,  and  the 
power  has  been  vested  by  the  Legislature  In 
village  boards  of  trustees.  This  question  has 
been  fully  considered  and  decided  in  the  case 
of  City  of  Grafton  v.  St  Paul  ft  Manitoba  Ry. 
Co.,  16  N.  D.  318,  113  N.  W.  698,  22  L.  R.  A 
(N.  S.)  1,  which  case  difTers  from  this  only  in 
that  In  the  Grafton  Case  the  power  was  ex- 
ercised by  a  dty  council,  whereas  here  it 
was  exercised  by  a  board  of  trustees  of  a 
village.  There  Is,  however,  as  pointed  out 
above,  no  material  dUIerenoe  In  this  respect 
between  the  statutes  which  convey  power  to 
open  streets  upon  the  two  classes  of  officials. 
See,  also,  Lewis  on  Eminent  Domain  (3d  Ed.) 
370, 

The  necessity  for  the  extension  of  the 
street  in  question  having  been  determined 
by  the  proper  authorities  of  the  plaintlfl  vil- 
lage, we  are  not  disposed  to  review  such 
determination.  If  we  were  so  disposed,  there 
could  be  little  doubt  that  the  testimony  and 
the  exhibits  are  sudi  as  to  amply  warrant 
the  findings  of  the  trial  court  who  viewed 
the  premises,  tbat  there  was  a  necessity.  It 
appears  that  the  approach  to  the  depot  Is 
over  Main  street  and  Second  street.  Main 
street  Is  oae  block  south  of  Minnesota  street 
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the  street  In  question,  and  Is  Intersected  by 
Second  street  directly  sonth  of  the  depot.  A 
large  jtart  of  Second  street  is  within  the 
right  of  way  of  a  branch  line,  the  tracks 
of  which  project  Into  the  street  It  al- 
so appears  that  the  approach  from  Main 
street  to  the  depot  Is  orer  low  ground  be- 
tween the  main  railroad  track  and  the  branch 
line,  and  that,  owing  to  the  low  ground,  the 
road  from  Main  street  to  the  depot  Is  fre- 
quently not  In  a  condition  to  be  conveniently 
traveled. 

Appellant's  connsel  also  argue  that  the  or- 
dinance Is  not  competent  evidence  of  necessi- 
ty because  of  the  manner  In  which  It  was 
passed.  It  appears  that  the  meeting  was  at- 
tended by  the  three  members  of  the  village 
board,  that  the  ordinance  was  read,  one 
member  moved  its  passage,  another  seconded 
the  motion,  that  the  question  was  put  by 
the  chairman,  and  that  two  members  voted 
for  the  passage  of  the  ordinance,  the  chair- 
man not  voting;  that  the  ordinance  was  de- 
clared passed  and  was  published.  Section 
3592,  Compiled  Laws  of  1018,  which  requires 
the  taking  of  an  aye  and  nay  vote,  is  a  part 
of  the  dty  charter,  and  la  only  applicable  to 
cities.  There  Is  no  statute  requiring  any 
particular  formality  in  the  passage  of  or- 
dinances by  village  boards,  and  In  the  ab- 
sence of  any  other  requirement  no  particular 
formality  need  be  observed.  In  the  absence 
of  other  requirements.  It  Is  only  necessary 
that  there  be  sufficient  proof  of  the  will  of 
the  governing  body.    28  Oyc.  352. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

ROBINSON,  J.,  concurs  In  result 


STATE  V.  OHIOAGO,  M.  &  ST.  P.  BY.  CO. 

(Supreme  Court  of  North  Dakota.    June  7, 
1»17.) 

(ByUab«$  by  the  Oottrt.) 

1.  RAitiBOAns  «=9(2)— CoNSTBtrcnoN  or  Vi- 

ADDCI^-ACTION    BY   STATB— C01CPi:.A.INT. 

A  complaint,  baaed  upon  an  order  issued 
by  the  Board  of  Railroad  Commissioners,  which 
sets  forth  a  cause  of  action  under  section  4732 
of  the  Compiled  Laws  of  1913,  is  not  demurra- 
ble, where  it  does  not  afiSrmatively  appear,  ei- 
ther in  the  complaint  or  the  order,  wliich  is 
made  a  part  of  the  complaint,  that  the  board  has 
exceeded  its  Jurisdiction  in  making  such  order. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S8  17-19.] 

2.  RAn:,B0Ans  «=>9(2)— Oonstbuction  of  Vi- 
aduct—Action BY  Statu— Obdkb. 

Proceedings  to  enforce  an  order  of  the  Board 
of  RaUroad  Commissioners  under  section  4732, 
Comp.  Laws  1913,  are  equitable  in  their  nature, 
and  if,  upon  a  trial  in  district  court,  it  should 
appear  that  compliance  with  the  order  could 
only  be  enforced  upon  certain  conditions  being 
complied  with  by  other  public  authorities,  the 
district  court  has  power  to  enter  an  appri^riate 
order. 

[Ed.   Note.— For  other  cases,  see  Railtoads, 
Cent  Dig.  {{  17-19.] 


3.  RAII.BOADB     «S»97  — BOAXD     OT    BAIUWAD 

CoiOfiBSioNBBB  —  Highway   Acbosb   Rah.- 

BOAD  Right  or  Way, 
The  Board  of  Railroad  Commissioners  has 
no  authority  to  establish  a  highway  across  the 
right  of  way  of  a  railroad  company. 

[Ed.  Note. — For  other  cases,  see  RaHroada, 
Cent  Dig.  H  297-304.] 

4.  Railboadb  «s»9(1)  —  Obdkb  of  Bahjioad 
coioubsionkbb  —  expenditubb  —  rum- 

BUBSEUKNT. 

Where  the  Board  of  Railroad  Commission- 
ers enters  an  order  which  is  r^eral^e  to  the 
p<dlce  power  of  the  state,  being  designed  to  pro- 
tect the  Uvea  and  property  of  the  public,  and 
where  compliance  with  such  order  would  involve 
an  expenditure  of  monev  by  a  railroad  company, 
the  railroad  company  is  not  entitled  to  t«im- 
bursement  or  compensation. 

[Ed.  Note.— For  other  cases,  see  Baiiroada, 
Cent  Dig.  ig  12-16.] 

Robinson,  J.,  dissenting. 

Appeal  from  District  Court,  Slope  County ; 
W.  C.  Crawford,  Jtidge. 

Action  by  the  State  of  North  Dakota 
against  the  Chicago,  Milwaukee  &  St  Paul 
Railway  Company.  From  an  order  of  the 
district  court,  overruling  a  demurrer  to  the 
complaint,  defendant  appeals.  Order  af- 
firmed. 

Porter  &  Grantham,  of  Aberdeen,  S.  D., 
and  Harvey  3.  Mlllei^  of  New  England,  for 
appellant  Wm.  Langer,  Atty.  Gen.,  and  H. 
A.  Bronson,  Asst  Atty.  Gen.,  for  the  State. 


BIRDZELL,  X  This  Is  an  appeal  from  an 
order  of  the  district  court  overruling  a  de- 
murrer to  a  complaint  The  complaint  la 
based  upon  an  order  of  the  Railroad  Com- 
mission of  the  state  of  North  Dakota,  issued 
on  the  25th  day  of  July,  1914,  directing  and 
requiring  the  Chicago,  Milwaukee  &  St  Paul 
Railway  Company  to  construct  and  main- 
tain a  viaduct  or  passageway  across  its 
right  of  way  under  its  track  in  the  town  of 
Marmarth.  The  relief  demanded  is  a  com- 
pliance with  the  order  of  the  Board  of  Rail- 
road Commissioners.  Ui>on  this  appeal  the 
appellant  argues  that  the  complaint  fails  to 
state  a  cause  of  action  In  that:  (1)  It  Is  not 
alleged  that  the  i)oint  or  place  where  the  un- 
derground passageway  is  required  to  be  con- 
structed la  upon  any  street,  alley,  or  public 
ground,  or  that  the  same  is  upon  a  public  or 
private  highway;  (2)  that  there  is  no  au: 
thority  in  the  Board  of  Railroad  Commis- 
sioners to  establish  such  a  highway  over  oi^ 
across  the  depot  grounds  and  right  of  way 
of  the  defendant;  (3)  that  the  establishment 
of  a  public  passageway  over  the  right  of 
way  or  depot  grounds  of  defendant  company 
would  Involve  a  deprivation  of  property 
without  'due  process  of  law;  and  (4)  that  to 
so  extend  a  street  or  highway  across  the 
depot  grounds  and  right  of  way  would  In- 
volve a  taking  of  property  now  appropriated 
to  a  public  use  and  a  subjection  of  the  same 
to  another  use  not  authorised  by  statute. 


sFor  other  cMeg  «ee  lamt  tQpIo  and  KBT-NCMBER  In  all  Key-Namb«r«d  DIsMta  and  ladaxM 
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[1]  In  the  view  that  we  take  of  this  case, 
the  contentions  of  the  appellant  are  in  no 
way  decisive  of  this  appeal.  The  complaint, 
aside  from  Its  formal  allegations  as  to  the 
official  character  and  personnel  of  the  Rail- 
road Commission  and  as  to  the  defendant 
and  its  business,  is  merely  a  recital  of  the 
proceedings  had  prior  to  the  issuance  of  the 
order  of  the  Commission,  coupled  with  a 
statement  of  the  substance  of  the  order  and 
an  allegation  of  noncompliance  therewith  bf 
the  defendant.  It  is  specifically  alleged, 
though  we  do  not  deem  it  important,  that 
the  order  made  was  within  tne  power  and 
Jurisdiction  of  the  Board  of  Railroad  Com- 
missioners.  In  our  opinion  the  complaint 
contains  every  allegation  that  is  essential  to 
a  complaint  under  section  4732,  C.  L.  1913. 
It  nowhere  appears  in  the  complaint  that 
the  municipal  authorities  of  the  village  of 
Marmarth  have  not  talcen  the  steps  necessary 
to  extend  a  village  street  across  the  right  of 
way  of  the  railroad  company  at  the  point 
where  the  order  required  the  building  of  the 
subway.  It  does  not  even  appear  that  such 
steps  on  the  part  of  the  village  authorities 
were  ever  necessary.  For  aught  we  know, 
the  railroad  at  this  point  may  intersect  an 
established  highway,  the  use  of  which  might 
have  been  discontinued  at  the  time  the  rail- 
road was  constructed  on  account  of  the  high 
grade.  The  court  will  not,  upon  a  demurrer, 
assume  the  nonexistence  of  facts  which,  if 
they  did  not  exist,  would  render  the  order  of 
the  Railroad  Commission  untimely  and  in- 
appropriate. We  are  not  prepare  to  say, 
however,  that  there  is  a  rigid  order  of  chron- 
ological sequence  in  the  extension  of  a  high- 
way by  the  village  authorities  across  a  rail- 
road right  of  way  and  the  ordering  hy  the 
Railroad  Commission  of  the  construction  of 
a  necessary  safety  .device  in  the  stiape  of  a 
subway. 

[2]  We  do  not  understand  it  to  be  seriously 
contended  on  behalf  of  the  respondent  that 
the  Railroad  Commission  has  authority  to 
lay  oat  or  extend  highways  across  railroad 
rights  of  way,  but  it  is  contended  that.  In  so 
far  as  the  establishing  of  a  highway  is  a 
prerequisite  to  the  relief  demanded  In  the 
complaint,  the  existence  of  such  fact  should 
be  assumed  as  against  a  demurrer.  There 
was  no  appeal  from  the  order,  and  every 
fact  requisite  to  have  made  the  order  regu- 
lar and  valid  when  made  Is  impliedly  alleged 
when  the  order  is  made  the  basis  of  relief. 
If,  upon  a  trial  of  the  issues  framed  by  the 
complaint  and  the  answer  to  be  filed,  it 
should  appear  that  there  is  no  legally  estab- 
lishe'd  highway  at  the  point  in  question,  the 
district  court  will  have  ample  power  to  enter 
a  conditional  decree  requiring  compliance 
with  the  order  whenever  the  highway  or 
street  shall  be  legally  extended.  The  pro- 
ceeding is  equitable  In  its  nature,  and  the 
court  is  given  ample  authority  to  administer 
the  appropriate  relief. 


[3]  Finding  no  provision  of  the  statute 
granting  the  power,  we  are  of  the  opinion 
tliat  the  Board  of  Railroad  Commissioners 
has  no  authority  to  establish  a  highway 
across  the  right  of  way  of  the  defendant  com- 
pany. But  in  response  to  the  contention 
that  the  establishment  of  a  public  highway 
would  involve  a  deprivation  of  property  with- 
out due  process  of  law,  and  the  taking  of 
property  now  appropriated  to  a  public  use 
and  subjecting  it  to  another  use  not  author- 
IceU  by  law,  we  need  <Mily  cite  the  case  of 
Village  of  Ashley  v.  M.,  St  Paul  &  Ste.  M. 
Ry.  Oo,  168  N.  W.  727,  Just  decided  by  this 
court 

[4]  In  80  fhr  as  compliance  with  the  order 
of  the  Railroad  Commissiwi  may  involve  an 
expenditure  of  money  by  the  defendant  rail- 
road company,  we  are  of  the  opinion  that  it 
is  but  the  fulfillment  of  an  obligation  which 
rests  upon  the  railroad  company  by  reason 
of  the  character  of  its  business,  for  whi(>h  it 
is  not  entitled  to  reimbursement  or  compen- 
sation. The  order  of  the  Railroa'd  Commis- 
sion, being  an  exercise  of  the  police  power 
of  the  state,  must  be  Justified  as  a  reason- 
able measure  for  the  protection  of  the  lives 
and  property  of  the  public,  or  as  being  rea- 
sonably required  for  the  safe  conduct  of  the 
defendant's  business.  For  necessary  exjwnd- 
itures  in  this  direction  the  railroad  company 
ia  not  entitled  to  reimbursement  State  ex 
rel.  City  of  Minneapolis  v.  St  Paul,  H.  &  M. 
Ry.  Co.  et  al.,  98  Minn.  380,  108  N.  W.  261, 
28  L.  R.,A.  (N.  S.)  298,  120  Am.  St  Rep.  681, 
8  Ann.  Cas.  1017,  affirmed  214  U.  S.  497,  29 
Sup.  Ct  698,  53  h.  Ed.  1060;  Northern  Pac. 
Ry.  Co.  V.  State  of  Minnesota  ex  reL  City 
of  Duluth,  208  U.  S,  583,  28  Sup.  Ct  841,  62 
U  Ed.  630;  Cincinnati,  I.  &  W.  Ry.  Co.  v. 
ConnersvlUe,  218  U.  S.  336,  31  Sup.  Ct  93, 
54  L.  Ed.  1060,  20  Ann.  Cas.  1206. 

The  order  appealed  from  Is  affirmed. 

ROBINSON,  J,  (dissenting).  The  com- 
plaint is  based  on  a  supposed  order  of  the 
Railroad  Commissioners  directing  the  rail- 
way company  to  construct  a  crossing  under 
its  railway  at  a  point  where  there  ia  not  and 
never  has  been  a  highway.  The  case  comes 
here  on  an  appeal  from  an  order  overruling 
a  demurrer  to  the  complaint 

Now  it  Is  certain  the  RaUroad  Commission- 
ers have  no  authority  only  such  as  expressly 
given  them  by  statute.  The  statute  does  not 
make  it  the  duty  of  the  railway  companies  to 
construct  a  crossing  of  any  kind  where  there 
is  no  highway  and  Railroad  Cbmmissioners 
liave  no  power  to  impose  such  a  duty.  If 
they  had  such  power,  then  they  might  order 
twenty  similar  underground  crossings  in  the 
same  village  and  put  the  company  to  a  need- 
less expense  of  $20,000  or  $40,000— and  who 
would  pay  the  expense.  Of  course  a  city  or  a 
village  may  proceed  in  a  legal  manner  to  lay 
out  a  highway  across  a  railroad  right  of  way 
In  the  manner  provided  by  statute^  but  the 
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pn^erty  of  tbe  railroad  has  the  same  protec- 
tion as  the  property  of  an  IndivlduaL  It 
cannot  be  taken  for  public  use  without  Just 
compensation.  Under  oar  statutes  it  Is  pro- 
vided that,  in  pleading  a  Judgment  or  other 
determination  of  a  court  or  officer  of  Bi^clal 
jurisdiction,  It  shall  not  be  necessary  to  .state 
the  facts  conferring  Jurisdiction,  but  such 
Judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made,  and,  if  sudi 
allegation  Is  controverted,  the  party  pleading 
it  shall  be  bound  to  establish  on  the  trial  the 
faets  conferring  Jurisdiction.  Now  the  com- 
plaint contains  no  averment  to  the  effect  that 
the  order  in  question  was  duly  given  or 
made,  but,  if  it  did,  the  Commissioners  are 
not  a  court  or  officer  within  the  meaning  of 
the  statute.  Hence  it  was  necessary  to  spe- 
cifically aver  eadi  and  every  fact  necessary 
to  give  the  Commissioners  authority  to  make 
such  an  order.  Without  a  proper  complaint 
stating  the  facts  it  would  be  folly  to  incur 
the  expense  of  a  trial. 

In  the  oplnloD  as  written  by  Judge  BIBD- 
ZELL  the  alleged  order  of  the  Commissioners 
Is  treated  as  if  it  were  entitled  to  the  same 
presumptions  as  an  order  or  Judgment  of  a 
court  of  general  Jurisdiction,    llius  it  is  said : 

"For  aught  we  know  the  railroad  at  the  point 
may  intersect  an  established  highway." 

Then  it  is  said  that: 

"Eivery  fact  requisite  to  have  made  the  order 
regular  and  valia  is  impliedly  alleged  when  the 
order  is  made  the  basis  of  relief." 

That  is  all  grossly  erroneous,  and  it  does 
violence  to  the  fundamental  principles  of 
pleading.  If  it  were  true,  then  it  were  suffi- 
cient to  aver  merely  that  such  an  order  was 
made  by  the  Railroad  Commissioners,  with- 
out attempting  to  aver  any  facts  to  sustain 
it.  Under  the  plain  words  of  the  statute  the 
complaint  must  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  ad- 
mits only  the  facts  well  pleaded.  It  does  not 
admit  conclusions  of  law,  such  as  that  the 
order  was  made  within  the  power  and  Juris- 
diction of  the  Railroad  Commissioners.  That 
is  the  conclusion  of  law  to  be  derived  from 
the  facts  pleaded.  It  is  entirely  clear  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion and  the  demurrer  should  be  sustained. 


KREMEB  V.  LEWIS  et  aL    (Na  20840  [161].) 
(Supreme  Court  of  Minnesota.   July  6,  1917.) 

(Syllaiui  ly  the  Court.) 
1.  Vendor  and  Pubchaseb  «=>33— Fbattdtt- 

UENT  REPBESKNTATIONa— MatKBIAUTT. 

Plaintiff  purchased  a  block  of  residence 
property  from  defendants.  There  is  evidence 
sufficient  to  sustain  a  verdict  that  plaintiff  was 
induced  to  purciiase  the  block  by  representa- 
tions that  the  city  railway  company  had  agreed 
to  extend  a  line  to  this  block  and  that  it  was 
practicable  to  extend  the  sewer  system  of  the 
city  to  the  block  and  that  the  representations 


were  untrue.    These  representations  were  of  ma- 
terial matters  of  fact 

[Ed.  Kote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  38,  40-18,  66.} 

2.  Vendob  and  Pttbohaseb  ®=»341(3)— Re- 
scission OF  CoNTBACT— Evidence. 

There  is  evidence  that  plaintiff,  npon  dis- 
covery of  tbe  falsity  of  these  representations, 
rescinded  the  contract  in  toto.  Defendants  re- 
possessed themselves  of  the  land. 

[Ed.  Nota — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  K  1012-10141 

3.  JiTDOHBNT  «=3570(3)— Res  Judicata— Voi;- 

CNTABT    DlSUIBSAI. 

The  commencement  of  an  acti<m  for  dam- 
ages upon  a  complaint  that  did  not  state  a  cause 
of  action  and  which  action  was  later  dismissed 
by  plaintiff  does  not  destroy  plaintiff's  right 
of  action,  based  <m  the  reedssion,  to  recover  the 
money  paid  by  plaintiff  on  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1030.] 

4.  Vendob  and  Pubohabeb  *=»841(1)— Ac- 
tion TO  Recover  Pubchase  Pbicb— Laches. 

The  statute  of  limitations  has  not  run  and 

the  doctrine  of  laches  has  no  application  to  the 

case. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent  IMg.  S  1008.] 

6.  Vendob  and  Pubchabeb  iS=3341(l%)— Ac- 
tion FOB  PUBORASE  PbICE— PABTIXS  luiABLB. 

Defendant  Newball,  as  president  «f  the 
Finance  Company,  received  the  amount  of  the 
purchase  price  paid  by  plaintiff.  He  paid  the 
money  over  to  defendant  Lewis.  All  parties  are 
alike  liable. 

[Ed.  Notet— For  other  cases,  see  Vwdor  and 
Purchaser,  Cent  Dig.  |  1010.] 

6.  OTHEB  ASSIONICKNTS. 

Other  alleged  errors  present  no  ground  for 
reversal 

(Additional  Syllahv*  hv  Bditorial  Btaf.) 

7.  Vendob  and  Pubchaseb  «=9841(S)— Ac- 
tion TO  Rkcovxb  Pubchase  Pbicb— Ahount 
OF  Rkoovebt. 

In  an  action  by  a  purchaser,  after  his  rescis- 
sion of  contract  for  the  vendor's  fraud,  to  recover 
the  money  paid  on  the  purchase  price.  (100 
thereof  paid  by  another  to  be  credited  on  the  pur- 
chaser's payment  and  the  taxes  paid  by  the 
purchaser  before  discovering  the  fraud  were 
properly  included  in  the  recovery. 

[Ed.  Nota — ^For  other  cases,  see  Vendor  and 
Purchaser,  Ctent  Dig.  IS  1016,  1017.] 

Appeal  from  District  Court,  Hennepin 
Ckmnty;   Wm,  C.  Leary,  Jndge. 

Action  by  Frederick  B.  Kromer  against 
Anna  B.  Lewis  and  others.  Judgment  for 
plalntlfr,  and  defendants  appeal.    Affirmed. 

Edwin  S.  Slater,  of  Minneapolis,  for  appel- 
lants. Lancaster,  Simpson  &  Purdy  and 
Rieke  6c  Hamrum,  all  of  Minneapolis,  for  re- 
spondent 

HALLAM,  J.  [1]  1.  In  March,  1900,  de- 
fendant Lewis  owned  a  block  of  land  border- 
ing on  Cedar  Lake  in  Minneapolis.  It  waa 
valuable  chiefly  as  urban  residence  property, 
but  it  was  some  distance  from  any  street  car 
line  and  it  had  no  sewer  oonnectlon.  Defend- 
ant Finance  Company  was  the  authorized 
sales  agent  of  defendant  Lewis.  Defendant 
Newhall   was   the  president  and  in  active 
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management  of  the  Finance  Company.  New- 
hall,  BO  acting  negotiated  a  gale  of  the  block 
to  plalntlBf,  as  trustee,  for  $28,000.  rhe 
earn  of  f5,700  was  paid  down.  The  balance 
was  to  be  paid  In  Installments.  PlalntUt  bad 
Bome  arrangements  with  Walter  N.  Carroll 
by  wblch  Carroll  advanced  half  the  Initial 
payment  and  was  to  have  an  Interest  In  the 
land.  No  other  parties  were  Interested  In 
the  purchase. 

Plaintiff's  evld^ice  Is  that,  as  an  Induce- 
ment to  the  contract,  Newhall  represented 
that  he  bad  an  agreement  with  the  Minne- 
apolis Street  Ballvray  Oompanjvto  extend  its 
line  to  a  point  opposite  this  block  within  two 
years ;  tbat  Newhall  also  showed  him  where 
the  existing  sewer  ended  then  and  represent- 
ed that  It  was  practicable  and  feasible  to  ex- 
tend the  existing  sewer  In  such  manner  as 
to  drain  this  pn>i>erty.  The  fact  appears 
that  defendants  bad  mo  agreement  or  under- 
standing with  the  street  railway  company  at 
all  and  there  Is  anqtle  evidence  that  It  was 
not  practicable  or  feasible  to  extend  the 
existing  sewer  system  so  as  to  drain  this 
block.  The  representations,  if  made,  were 
distinctly  statemoits  of  fact;  they  were 
materlaL  There  was  evidence  that  they 
were  made  to  be  relied  on  by  plaintiff ;  that 
plaintiff  did  rely  on  them  to  his  damage.  The 
jury  found  for  plaintiff  on  the  issue  of  fraud 
and  the  evidence  is  sufficient  to  sustain  the 
verdict 

[2]  2.  Plaintiff  contends  that  within  a  short 
time  after  discovery  of  the  fraud  he  rescind- 
ed the  contract  and  demanded  back  the 
money  advanced  on  the  contract.  This  ac- 
tion is  brought  to  recover  the  money  so  ad- 
vanced. It  is  an  action  for  money  had  and 
received.  The  jury  found  for  plaintiff-  on 
this  Issue  and  returned  a  verdict  for  the 
amount  claimed. 

Defendant  contends  that  plaintiff's  testimo- 
ny falls  to  make  out  a  case  of  rescission. 
Plaintiff  testified  that  upon  discovery  of  the 
fraud  be  went  to  Newhall,  and  be  describes 
the  conversation  as  foUowa: 

"I  told  him  the  statements  he  had  made  to 
me  had  not  materialized  and  I  had  reason  to  be- 
lieve they  were  not  correct  and  that  I  would  not 
go  on  with  it  and  wanted  my  money  back." 

The  specific  contention  of  defendants  Is 
tbat  plaintiff  was  speaking  only  for  himself 
and  not  for  Carroll.  The  language  Is  the 
language  of  a  layman  and  not  of  a  lawyer, 
but  we  think  It  Is  sufficient  to  signify  a  pur- 
pose to  rescind  the  whole  ccmtract.  The  con- 
tract was  with  plaintiff,  not  with  Carroll. 
As  between  plaintiff  and  defendants,  all  of 
tbe  obligations  of  the  contract  were  upon 
plaintiff  alone.  He  could  surely  rescind  the 
contract  In  toto.  We  think  his  language  was 
susceptible  of  a  construction  that  be  Intend- 
ed to  do  so.  Plaintiff  later  took  over  what- 
ever Interest  Carroll  had  and  he  made  this 
fact  known  to  defendant  soon  after  the  first 
demand  for  rescission  and  long  before  the 
commoicement  of  tbls  action. 


[3]  3.  Defendants  strennonsly  contend  tbat 
plaintiff  has  barred  bimsdf  of  bis  rlgbt  to 
bring  this  action  by  bringing  two  previous 
actions  for  damages.  These  principles  are 
well  settled:  One  who  has  been  Induced  to 
enter  Into  a  contract  by  the  fraud  of  the 
other  party  has  a  choice  of  two  remedies. 
He  may  stand  on  tbe  contract,  sue  for  dam- 
ages in  an  action  of  deceit,  or  he  may  rescind 
the  contract  and  recover  what  be  has  parted 
with.  He  cannot  do  both.  A  choice  of  one 
remedy  is  an  abandonment  of  the  other. 
The  commencement  of  an  action  for  rescis- 
sion which  falls  Is  no  election,  for,  to  consti- 
tute an  election,  there  must  be  a  real  choice, 
that  Is,  two  courses  must  be  really  open  to 
blm,  and  from  the  tact  tbat  be  has  in  some 
manner  lost  the  right  of  rescission.  It  does 
not  follow  that  his  right  to  damages  does 
not  exist  Spurr  v.  Home  Ins.  Oo.,  40  Minn. 
424,  42  N.  W.  206;  In  re  Van  Norman,  41 
Minn.  404,  43  N.  W.  334;  Marshall  v.  Oil- 
man, 52  Minn.  88,  68  N.  W.  811 ;  Internation- 
al Realty  &  S.  Corp.  v.  Vanderpoel,  127  Minn. 
89,  148  N.  W.  885;  Freeman  v.  Febr.  132 
Minn.  384,  167  N.  W.  587.  It  may  be  that  the 
mere  fact  of  bringing  an  action  for  damages 
for  deceit  does  not  bar  bis  right  of  rescission 
If  tbe  action  Is  not  prosecnted  to  a  conclusion. 
Many  cases  hold  that  the  mere  commencement 
of  an  action  for  damages  is  an  election  and 
bars  subsequent  rescission.  Butler  v.  Hll- 
dreth,  6  Mete.  (Mass.)  49;  Robb  v.  Vos,  155  U. 
S.  13,  IS  Sup.  Ct  4,  89  li.  Ed.  62;  Theoaen  v. 
Bryan,  118  Iowa,  490,  86  N.  W.  802;  Matter 
of  Carver,  176  N.  X.  886,  68  N.  E.  667 ;  Thom- 
as V.  Watt  104  Mich.  201,  68  N,  W.  345 ;  Crook 
v.  First  Nat  Bank,  83  Wis.  31,  52  N.  W.  1131, 
35  Am.  ^t  Rep.  17.  On  tbls  point  however, 
the  decisions  are  not  in  harmony,  some  hold 
that  there  is  no  binding  election  by  the  com- 
mencement of  an  action  for  damages  if  such 
action  is  thereafter  dismissed  and  is  not  pros- 
ecuted to  Judgment  Balrd  v.  Brie  R.  R.  Co., 
210  N.  Y.  225,  104  N.  a  614;  Corbett  v.  Bos- 
ton &  M.  R.  R.,  219  Mass.  351,  107  N.  B.  60; 
Huntsvllle  Belt  Line  &  Monte  Sano  Ry.  Co. 
V.  Corpenlng  &  Co.,  97  Ala.  681,  12  South 
295;  First  Nat.  Bank  v.  Barse  Com.  Co.,  198 
lU.  232,  64  N.  D.  1097. 

The  point  presented  In  this  case  is  some- 
what different  In  this  case  tbe  rescission 
was  by  acts  out  of  court  After  the  rescis- 
sion by  plaintiff,  the  defendants  in  fact  re- 
possessed themselves  of  the  land.  These  acts 
all  antedated  the  actions  in  deceit.  The  com- 
plaints In  both  deceit  actions  were  substan- 
tially the  same.  One  action  came  on  for 
trial.  The  court  on  the  objection  of  these  de- 
fendants ruled  that  no  cause  of  action  was 
stated  in  tbe  complaint  and  sustained  an 
objection  to  admission  of  any  evidence 
under  It  Defendants  can  hardly  contend 
now  that  the  complaint  did  state  a  cause 
of  action.  With  this  state  of  facts  we  think 
the  commencement  of  an  action  for  damages 
on  a  complaint  which  stated  no  cause  of  ac- 
tion could  not  destroy  the  right  of  action  to 
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recover  the  purchase  price  paid  which  had 
already  aocmed  to  plaintiff  by  reason  of  a 
fully  oonsominated  rescission,  and  we  find  no 
authority  for  any  such  role  of  law.  Spurr  t. 
Home  Ins.  Ck).,  40  Minn.  424,  42  N.  W.  206; 
and  Mulcahy  y.  Dleudonne,  103  Minn.  352, 
116  N.  W.  636;  tend  to  sustain  our  position. 
See  Fulleiv Warren  Co.  v.  Barter,  110  Wis. 
80,  85  N.  W.  698,  53  L.  B.  A.  603,  84  Am.  St. 
Rep.  867 ;  Drainage  District  No.  1  v.  Dowd, 
132  Dl.  App.  499.  There  was  no  election  such 
as  to  bar  this  action  within  the  rules  stated 
In  Marcus  t.  National  Council  of  K.  &  L>.  of 
Security,  127  Minn.  196,  201,  149  N.  W.  197. 

[4]  4.  The  statute  of  limitations  has  not 
run.  The  doctrine  of  laches  has  no  applica- 
tion to  this  case.  The  rescission  was  season^ 
ably  made.  The  right  to  recover  the  money 
paid  under  the  contract  was  thereupon  com- 
plete. It  was  recoverable  in  an  action  at  law. 
We  think  the  right  was  not  abandoned  or 
lost. 

[6]  5.  The  evidence  shows  that  the  money 
received  by  Newhall  and  the  Finance  Com- 
pany was  remitted  to  the  defendant  Lewis. 
Newhall  and  the  Finance  Company  contend 
that  this  relieves  them  from  liability  to  an 
action  for  Its  return.  We  do  not  so  under- 
stand the  law.  One  who  receives  the  money 
of  another  under  such  circumstances  that  in 
equity  and  good  conscience  he  should  return 
It  is  liable  to  an  action  for  money  had  and 
received.  If  he  receives  the  money  as  agent 
for  another,  the  better  rule  Is  that  the  ac- 
tion may  be  maintained  against  the  agent  so 
long  as  the  money  remains  In  bis  bands. 
Simmonds  v.  Long,  80  Kan.  156,  101  Pac. 
1070,  28  li.  R.  A.  (N.  S.)  653;  Garland  t, 
Salem  Bank,  9  Mass.  406,  6  Am.  Dec.  86; 
Smith  V.  Binder,  75  111.  482;  O'Connor  T. 
Clopton,  60  Miss.  349;  Pancoast  v.  Dins- 
more,  105  Me.  471,  75  Aa  43,  134  Am.  St 
Rep.  682.  If  he  has  paid  the  money  over  to 
his  principal  without  knowledge  or  notice  of 
the  paramount  rlgjit  of  the  claimant,  the  ac- 
tion cannot  thereafter  be  maintained  against 
him.  Shepard  v.  Sherin,  43  Minn.  382,  45  N. 
W.  718;  Hooper  v.  Robinson,  98  U.  S.  628, 
26  L.  Ed.  219;  United  States  v.  Pinover  (D. 
O.)  S  Fed.  305;  Cabot  v.  Shaw,  148  Mass.  459, 
20  N.  E.  99 ;  Jefts  v.  Tork,  12  Cusb.  (Mass.) 
196;  Bailey  v.  Cornell,  66  Mich.  107,  83  N. 
W.  60;  Nat  Park  Bank  v.  Seaboard  Bank, 
114  N.  Y.  28,  20  N.  B.  632,  11  Am.  St  Rep. 
612;  Frye  v.  Lockwood,  4  Cow.  (N.  I.)  454 ; 
Simpson  V.  Garland,  76  Me.  2P3.  But  If  the 
agent  have  knowledge  or  notice  of  the  right 
of  the  claimant  he  cannot  divest  himself  of ; 
liability  to  such  action  by  payment  of  the 
money  to  his  principal.  Alexander  ▼.  Coyne, 
143  Ga.  696,  85  S.  E.  831,  U  R.  A.  1916D, 
1039;  Gulf  City  Const.  Co.  v.  L.  &  N.  R.  Co.,  I 
121  Ala.  621,  26  South.  579;  Shlpherd  v.' 
Underwood,  56  III.  475;  Moore  v.  Shields,  i 
121  Ind.  267,  23  N.  E.  89;  Hardy  v.  Ameri- 
can Express  Co.,  182  Mass.  328,  65  N.  E.  375, 
£.9  L.  R.  A.  731 ;   Bocchlno  v.  Cook,  67  N.  J. 


Law,  467,  61  Atl.  487.  See  Landin  v.  Moor- 
head  Nat  Bank,  74  Minn.  222,  77  N.  W.  35. 
This  is  such  a  case. 

[6]  6.  Many  objections  are  taken  to  the  re- 
fusal of  the  court  to  give  certain  of  defend- 
ants' requests  for  Instructions.  S<Mue  of 
these  requests  were  proper  enough,  but  we 
think  the  court  fully  covered  the  same 
ground  In  the  charge.  Some  were  properly 
refused.  The  case  was  fairly  tried  and  prop- 
erly submitted  by  the  court  to  the  Juiy  and 
the  verdict  should  not  be  disturbed. 

[7]  One  hundred  dollars  of  the  money  paid 
Newhall  was  paid  i  by  one  Skobba,  who  had 
bought  a  lot  In  the  block.  It  was  agreed 
that  this  amount  should  be  credited  as  part 
of  plaintiff's  first  payment.  The  amount 
was  proiwrly  included  In  the  recovery. 
Plaintiff  may  also  properly  recover  the 
amount  of  taxes  paid  by  him.  There  is  evi- 
dence that  they  were  paid  beft>re  he  really 
discovered  the  fraud.  He  had  some  intima- 
tion earlier  that  the  representations  mude 
to  him  were  false  and  with  reasonable  dili- 
gence made  full  inquiry  and  then  rescinded. 
The  facts  developed  by  this  inquiry  were 
discovered  after  the  tazea  were  paid. 

Order  afBrmed. 


MORRISON  COUNTY  LUMBER  CO.  v. 

DUOLOS. 

RYAN  T.  MORRISON  COUNTY  LUMBER 

CO.  et  aL 

(No.  20457  [237].) 

(Supreme  Court  of  Minnesota.    July  18,  1917.) 

(SyUalut  hy  the  Court.) 

1.  Mkchahics'  Liens  <g=201(6)  —  Actiok  to 

ENFOBCX  —  APPOBTIONIfENT    Or    MOBTOAOE 

Debt. 
Where  a  mortgage  exists  on  a  tract  of  land, 
and  thereafter  mechanics'  liens  attach  to  a  part 
thereof,  the  court  may  not,  In  an  action  to  fore- 
close tne  latter,  apportion  the  mortgaKe  debt 
80  as  to  fix  only  a  certain  amount  thereof  upon 
the  part  charged  with  the  mechanics'  liens. 

[Ed.  Note. — For  other  cases,   gee  Mechanics* 
Liens,  Cent  Dig.  |g  604,  605.] 

2.  Mechanics'  Liens  €=»157(1)  —  Action  to 
Enfobcb— Dbscbiption  of  Lard  — Selec- 
noii. 

Two  of  the  mechanics'  lien  statements  here 
involved  stated  that  the  materials  were  furnish- 
ed for  the  construction  of  a  brick  manufacturing 
plant,  of  a  named  owner,  upon  a  certain  100- 
acre  tract.  In  selecting  the  40  acres,  to  which 
the  Uen  must  be  confined,  the  court  included  20 
acres  not  described  in  the  said  lien  statements, 
but  which  belonged  to  the  owner  of  the  plant 
and  were  used  and  adopted  for  the  manufacture 
of  brick.  The  error  in  the  description  in  the 
Uen  Btatemmt  did  not  preclude  the  seleetion 
made. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  268.] 

3.  MEcnAKics'  LmNS  €=3235— Fobeclosube— 
Pbiobitt  or  Mortoage— Loss. 

A  lien  claimant  who  does  not.  within  one 
year  after  furnishing  the  last  item  of  the  labor 
or  material,  make  a  subsequent  mortgagee  a  par- 
ty to  an  action  wherein  the  lien  is  foreclosed. 
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or  asserted,  Imes  his  priority,  and  the  lien  is 
gone  as  to  such  mortgagee. 

[Ed.  Note.— FiM-  other  cases,  see  Mechanics' 
liexta,  Gent.  Big.  S  4ia] 

Appeal  from  District  Court,  Morrison 
County ;   John  A.  Roeser,  Judge. 

Actions  by  the  Morrison  County  Lamber 
Company  against  P.  O.  Duclos,  consolidated 
with  action  by  W.  H.  Byan,  against  the  Mor- 
rison County  Iiumber  Company,  First  Nation- 
al Bank  of  little  Falls,  and  Iiittle  FaUs  Iron 
Works  and  others,  to  foreclose  mechanics' 
liens.  Judgment  for  claimants,  and  the  Bank 
appeals.  Keversed,  and  cause  remanded  for 
new  trial  or  for  amendments  of  the  findings 
and  order  for  Judgment. 

D.  M.  Cameron,  of  Uttle  Falls,  and  Wash- 
burn, Bailey  ft  Mitchell,  of  Duluth,  for  ap- 
pellant A.  H.  Vernon,  of  Little  Falls,  for 
respondent  Morrison  County  lAimber  Co.  N. 
N.  Berghelm,  of  Little  FaUs,  fbr  respondent 
Ryan.  B.  P.  Adams,  of  Little  Falls,  for  re- 
spondents Duclos.  F.  W.  I^ybn,  of  Little 
FaUs,  for  defendant  Chambers.  C.  Rosen- 
meler,  of  Litae  Falls,  for  defotdants  Denis 
and  Brick. 

HOLT,  J.  There  Is  no  substantial  conflict 
of  testimony  In  this  litigation.  The  salient 
facts  are  these:  Odilon  Duclos  was  the 
owner  of  the  land  herein  referred  to  in  1906, 
and  gave  a  contract  to  convey  to  P.  O.  Duclos 
and  another.  This  contract  was  afterwards 
modified  and  finally  terminated.  It  Is  now 
conceded  that  the  questions  for  determina- 
tion are  unaffected  by  what  was  done  while 
the  contract  was  in  force.  In  the  consldera- 
tioa  at  the  case  in  this  court,  Odilon  Duclos 
will  be  taken  as  the  owner  of  the  land  who 
contracted  with  the  materialmen  for  the  Im- 
provements thereon  and  who  gave  the  mort- 
gages Involved.  In  1911  Duclos  gave  to  the 
First  National  Bank  of  Little  Falls,  herein- 
after referred  to  as  the  bank  or  appellant,  a 
mortgage  upon  N.  %  of  the  N.  W.  ^,  and  the 
W.  %  of  the  S.  W.  %  of  the  N.  W.  %  of  sec- 
tlmi  24,  and  the  north  30  acres  of  the  S.  E. 
%  of  the  N.  E.  %,  and  the  east  20  acres  of 
the  N.  B.  %  of  the  N.  W.  %  of  section  23, 
all  In  township  129,  range  30,  Morrison  coun- 
ty, this  state.  The  debt  secured  was  17,000. 
The  mortgage  was  duly  recorded.  There  was 
a  brickyard  on  the  land,  but  extensive  Im- 
provements were  made.  Such  improvements 
began  to  be  constructed  in  1913,  and  long 
prior  to  June  of  that  year.  The  Morrison 
County  Lumber  Company,  hereinafter  called 
the  lumber  company  and  a  respondent,  little 
Falls  Iron  Works,  and  W.  H.  Byan  all  fur- 
nished material  for  these  Improvements  for 
which  mechanics'  liens  attached  prior  to 
June,  1913.  They  eadi,  within  90  days  after 
famishing  the  last  item  of  the  material  con- 
tracted for  by  the  owner,  and  subsequent  to 
June,  1913,  duly  made  and  filed  lien  state- 
ments In  proper  form.    In  the  lien  statements 


of  the  lumber  company  and  Ryan,  the  proper- 
ty, for  the  improvement  of  whidi  the  mate- 
rials were  furnished  and  the  Hen  claimed, 
was  described  as  the  N.  ^  of  the  N.  W.  % 
and  the  W.  %  of  the  S.  W.  %  of  the  N.  W.  % 
of  section  24,  township  129,  range  30.  No 
land  in  section  28  was  specified  or  referred 
to.  In  the  lien  statement  of  the  Little  Falls 
Iron  Works  there  was  included  the  north  30 
acres  of  tiie  S.  E.  %  of  the  N.  B.  %  in  sec- 
tion 28.  On  Jnne  11,  1913,  appellant,  the 
bank,  advanced  or  loaned  Duclos  an  addition- 
al sum  at  18,000  and  took  a  new  piortgage  to 
secure  the  same  in  the  sum  of  $10,000  upon 
the  same  land  described  in  the  old,  and.  In 
ignorance  of  the  lien  claims,  satisfied  the 
old  mortgage.  Within  the  year  from  furnish- 
ing the  last  item  of  materials  the  lumber 
company  began  an  action  to  foreclose  Its  Hen, 
but  did  not  make  the  bank  a  party.  There- 
after Ryan  commenced  a  like  action  to  fore- 
close his  lien,  wherein  the  bank,  the  lumber 
company,  and  Little  Falls  Iron  Works  were 
made  parties.  But  this  action  was  Instltated 
more  than  a  year  after,  the  lumber  company 
had  furnished  the  last  Item  of  its  material, 
and  no  answer  was  made  therein  by  the  lum- 
ber company.  The  bonk,  however,  answered, 
and  alleged  that  its  $7,000  mortgage  had  been 
satisfied  on  record  by  mistake  and  in  ignor- 
ance of  the  existence  of  lien  claims,  and  ask- 
ed that  it  be  reinstated  of.  record  and  be 
held  prior  and  superior  to  the  liens  if  any 
should  be  established.  On  motion  the  two  ac- 
tions were  consolidated. 

The  court  held  each  of  the  said  three 
claimants  Hititled  to  co-ordinate  liens  uixm 
the  south  15  acres  of  the  W.  ^  of  the  S.  W. 
%  of  the  N.  W.  ^  and  the  north  5  acres  of 
the  W.  %  of  the  S.  W.  %  of  the  N.  W.  % 
of  section  24  and  the  north  20  acres  of  the 
S.  B.  %  of  the  N.  B.  Vi.  of  section  23,  sub^ 
Ject  to  the  bank's  mortgage  to  the  extent  of 
$2,100.  The  bank  appeals  from  the  Judgment 
entered  pursuant  to  the  decision. 

The  assignments  of  error  challenge  the  ac- 
tion of  the  court:  (a)  In  apportioning  and 
setting  ofr  $2,100  of  the  reinstated  $7,000 
mortgage  upon  the  40  acres  upon  which  the 
mechanics'  liens  were  declared  to  have  at- 
tached ;  (b)  in  selecting  the  40  acres  so  as  to 
Include  land  not  described  in  the  lien  state- 
ments of  the  lumber  company  and  Ryan ;  and 
(c)  in  holding  the  lumber  company's,  lien 
superior  to  the  bank's  $10,000  mortgage. 

[1]  The  court  found  that,  on  June  11,  1913, 
the  $7,000  mortgage  being  unpaid,  and  Duclos 
desiring  an  additional  loan,  the  bank  did  loan 
him  $3,000  more.  He  then  gave  the  bank  a 
note  for  $10,000  and  a  mortgage  on  the  same 
land  in  the  same  amount,  and  also  gave  cer- 
tain collateral  security.  The  mortgage  was 
recorded  June  12,  1918.  The  court  also 
found: 

"That  thereafter  the  bank,  in  ignorance  of  the 
existence  of  the  liens  aforesaid,  tlirough  inad- 
vertence and  ezcusabla  neglect,  released  its  said 
$7,000  mortgage." 
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And,  further: 

"That  all  the  parties  to  the  action  except  the 
lumber  company  in  open  conrt  agreed  that  the 
said  mortgage  should  be  reinstated  and  the  sat- 
isfaction thereof  canceled." 

For  reaBons  to  be  hereinafter  stated  the 
lumber  company  is  not  affected  by  the  can- 
cellation of  the  satisfaction,  for  the  flO.OOO 
mortgage  is  superior  to  Its  interests.  After 
this  reinstatement  of  the  prior  mortgage,  giv- 
en and  recorded  almost  two  years  previous 
to  the  time  Ryan  and  the  Little  Falls  Iron 
Works  began  to  furnish  materials,  the  rights 
of  the  bank  thereunder  became  precisely  as 
they  were  before  the  satisfaction  was  execut- 
ed; that  is,  superior  to  the  nechanicB'  liens 
of  the  two  parties  named.  This  superiority 
extended  to  every  part  of  the  mortgaged  land. 
The  mortgagee  had  a  right  to  resort  to  the 
whole  thereof  for  the  satisfaction  of  his  debt, 
and  could  not  be  forced  to  accept  payment  In 
part  and  release  certain  portions  of  the  land 
or  have  fragments  of  the  debt  apportioned  to 
different  parts  thereof.  The  judgment  should 
have  directed  the  sfiie  of  the  land,  upon 
which  mechanics'  liens  were  decreed,  to  be 
made  subject  to  the  reinstated  mortgage. 
The  bank  did  not  ask  to  have  its  mortgage 
foreclosed,  and  In  the  foreclosure  of  these 
subsequent  and  inferior  meciianics'  liens  we 
know  of  no  practice  which  permits  the  court 
to  apportion  a  part  of  the  mortgage  debt  up- 
on the  land  covered  by  the  m,echanics'  liens. 
The  trial  oonrt  recognized  the  Impropriety  of 
marshaling  of  the  bank's  collateral  securities 
In  these  proceedings. 

[2]  The  proposition  Is  advanced  by  ai^>el- 
lant  that  the  court  was  without  authority  to 
carve  out  40  acres  of  Duclos'  land,  upon 
which  liens  were  allowed,  so  ae  to  embrace 
land  not  described  In  the  lien  statements  or 
in  the  pleading  asserting  the  Hens.  Since 
the  materials  ^misbed  were  for  the  con- 
struction or  Improvement  of  a  bridcyard  It 
was  proper  to  consider  what  part  of  the 
land  of  Duclos,  adjacent  to  the  structures  of 
the  plant,  was  contemplated  to  be  used  In  the 
manufacture  of  brick  and  adapted  for  that 
purpose,  such  as  day  beds  and  sand  beds. 
Had  the  lien  statements  embraced  the  whole  of 
Duclos'  property,  clearly  it  would  have  been 
proper  to  have  selected  the  40  acres,  as  was 
here  done.  The  liens  specified  the  materials 
to  have  been  furnished  for  the  constructioa 
of  the  brick  manufacturing  plant.  And  we 
are  of  opinion  that,  with  the  other  descrip- 
tions given.  It  was  sufficient  to  impress  a 
lien  upon  so  much  of  the  land  designed  and 
adapted  for  brick  making,  not  exceeding  40 
acres,  as  the  court,  upon  proper  proof,  might 
determine.  Errors  of  description  In  lien 
statements  are  not  fatal  if  the  property  Im- 
proved and  subject  to  the  lien  may  be  identi- 


fied.   TuUodi  V.  Rogers,  S2  Minn.  U4,  63  N. 

W.  1063 ;  Evans  v.  Sanford,  65  Minn.  271,  68 
N.  m  21;  Atlas  Lumber  Oo.  v.  Dupuis,  125 
Minn.  45,  145  N.  W.  ^0.  Here  the  owner 
does  not  object  to  the  selection,  and  the  sub- 
sequent mortgagee  was  not  misled  by  the 
error  in  the  description,  for  no  lien  statement 
was  filed  when  the  $10,000  mortgage  was 
taken. 

[3]  There  appears  to  be  no  basis  upon 
which  to  sustain  the  Hen  of  the  lumber  con>- 
pany  as  against  the  bank.  The  bank  was  not 
a  party  to  the  action  brought  by  the  lumber 
company  to  foreclose  its  lien.  Ryan  made 
both  the  bank  and  the  lumber  company  par- 
ties, but  when  his  action  was  commenced 
and  the  bank  was  served,  the  time  had 
elapsed  within  which  the  lumber  company's 
lien  could  be  asserted.  As  to  the  bank 
It  bad  then  no  eJclstence.  Nor  did  the 
lumber  company  attempt  to  assert  Its  lien 
against  the  bank  In  the  Ryan  action.  It 
filed  no  answer  therein.  In  this  situation 
the  mortgages  of  the  bank  must  be  held 
unaffected  by  the  lumber  company's  lien,  for 
the  statute  (section  7030,  O.  S.  1913)  pro- 
vides: y 

"But  no  lien  shall  be  enforced  In  any  case 
unless  the  bolder  thereof  shall  assert  the  same, 
either  by  complaint  or  answer,  within  one  year 
after  the  date  of  the  last  item  of  his  claim  as 
set  forth  in  the  recorded  lien  statement;  nor 
shall  any  person  be  bound  by  the  Judgment 
*  *  *  tmless  he  la  made  a  parly  thereto  with- 
in said  year." 

Stelnmetz  v.  St  Paul  Trust  Co.,  60  Minn. 
445,  52  N.  W.  915;  Smith  v.  Hurd,  50  Minn. 
603,  62  N.  W.  922,  36  Am.  St  Rep.  661;  Ho- 
kanson  v.  Gunderson,  54  Minn.  4M,  66  N.  W. 
172,  40  Am.  St  Rep.  354 ;  Falconer  v.  Codi- 
ran.  68  Minn.  405,  71  K.  W.  386,  are  decisive 
of  this  question. 

The  respondents  assert  that  since  the  bank 
asked  for  equitable  relief  herein  the  court 
could  impose  terms.  We  are  not  Impressed 
by  this  argument  Respondents  Ryan  and 
Little  Falls  Iron  Works  expressly  consented 
to  the  cancellation  of  the  satisfaction  of  the 
$7,000  mortgage.  And  as  to  the  bank,  it  was 
beyond  the  power  of  the  court  to  revive  a 
lien  which  the  statute  declares  dead. 

It  Is  urged  by  respondents  that  this  ia  a 
case  for  marshaling  of  assets  and  protecting 
them  by  subrogation.  It  is  sufficient  to  say 
that  the  court  below  was  of  the  opinion  that 
this  was  not  a  case  for  marshaling  of  asseta, 
and  the  proposition  of  subrogation  was  not 
suggested  below,  and  hence,  of  course,  the 
Judgment  makes  no  provision  for  either.  In 
that  situation  the  questions  are  not  properly 
before  us. 

The  Judgment  Is  reversed  and  the  cause 
remanded  for  a  new  trial  or  for  such  amend- 
ments of  the  findings  and  order  for  Judgment 
as  the  court  below  may  deem  advisable. 
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HCMPHREX  T.  SIBVERS.    (No.  20842  [158].) 
(Supreme  Court  of  Minnesota.   Jvitj  6,  1917.) 

(SyXlahut  iy  ih«  Court.) 

1.  Fbaud  «=364(1)— Frauduuent  Rkpbeskk- 
unoNB  BT  Vkndob — Question  fob  Jubt. 

Where,  in  an  action  tor  deceit  brouglit  by 
the  purchaser  of  a  farm,  it  appeared  that  nearly 
one-naif  of  the  land  lay  in  a  lake  bed  and  in 
most  years  was  corered  with  water,  but  at  the 
time  it  was  examined  by  tlie  purchaser  a  large 
part  of  the  portion  within  the  lake  bed  was 
in  crop  and  the  remainder  in  pasture,  and  that 
the  vendor,  without  making  known  the  fact  that 
the  ooadition  of  the  land  at  that  time  was  not 
its  nsoal  or  natural  condition,  represented  the 
farm  to  be  a  good  farm  and  to  have  raised  the 
best  crops  in  that  vicinity  every,  year  for  the 
last  twenty  years,  the  question  as  to  whether  the 
pnrchaset  bad  been  deceived  to  his  damage  was 
for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Kk.  SS  65%,  67,  71.] 

2.  Fbaud  «=»%— Waiteb  of  Right  of  Ao^ 

HON. 

One  who  is  induced  by  false  representatioBS 
to  enter  into  a  contract,  and  who,  after  discov- 
ering the  falsity  of  the  representations,  ratifies 
the  contract  while  it  still  remains  wholly  ex- 
ecutory, waives  the  fraud  and  cannot  recover 
damages  therefor. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  §  30.] 

3.  Fkadd   «=932,   35— Affibmawck   of   Con- 
TBACT— Waiver  of  Right  of  Action. 

If  he  has  partly  performed  the  contract 
before  discovering  the  fraud,  he  may  affirm  it 
and  bring  his  action  for  deceit;  but  an  agree- 
ment modifying  the  prior  contract,  made  after 
discovery  of  the  fraud,  operates  as  a  waiver  of 
his  right  to  bring  such  action. 

[Ed.  Note.— For  other  cases,  see  Frand,  Ooit. 
Dig.  U  28,  30.] 

4.  Fbaud   «=»64(1)— Modifuutioii   or  Con- 
TBAci — KNowLKDaK— Question  foe  Jubt. 

Plaintiff  partly  iwrformcd  the  original  con- 
tract and  subsequently  made  two  contracts 
modi^rinff  it.  Whether  these  modifications  were 
made  before  he  had  knowledge  of  the  deceit  was, 
under  the  evidence,  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Wr  ff  65%,  67,  71.] 
6.  Pbatjd    «=s>S5— Vendor    and    Pukohaseb 

®=»207— RisHTs     OF     PcBCnASBB— Assign - 

MBHT— Waives  of  Action  fob  Oieceit. 
Plaintiff,  having  affirmed  the  contract,  had 
the  right  to  transfer  his  interest  in  the  land, 
and  did  not  waive  his  right  of  action  for  deceit 
by  doing  so. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Di?.  (  30;  Vendor  and  Purchaser,  Cent  Dig. 
«  423.1 

6.  Fbaud  <8=»59(3)— Sale  of  Land— Measube 
OF  Damages. 

The  measure  of  damages  was  the  difference 
between  the  purchase  price  and  the  market  val- 
ue of  the  land,  and  was  not  affected  by  the  price 
for  which  plaintiff  sold  his  interest  in  the  land. 
[Ed.  Note.— For  other  cases,  see  Fraud,  (}ent. 
Dig.  §  62.] 

7.  WrrNTissES      «=5>268(18)— Oboss-Examina- 
noN — Scope. 

Defendant  having  testified  to  the  value  of 
the  land  which  he  nad  .owned  less  than  two 
years,  it  was  not  an  abuse  of  discretion  to  per- 
mit him  to  be  asked  on  cross-examination  what 
be  had  paid  for  it 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
C^ent  Dig.  {  945.] 


Appeal  from  District  Oonrt,  Be^wood  Coun- 
ty;  I.  M.  Olsen,  Judge. 

Action  by  Frank  Hufflpbrey  against  Hans 
H.  Sievera.  Judgment  for  plalntlfl,  motion 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial  denied,  and  defendant  appeals. 
Order  af&rmed. 

Frank  Glagne,  of  Redwood  Falls,  for  ap- 
pellant. John  A.  Dalzell,  of  Morton,  and  U 
D.  Barnard,  of  BenviUe,  for  respondent 

TAYLOR,  O.  In  the  Bunmer  of  1915  plain- 
tiff entered  into  a  written  contract  with  de- 
fendant for  the  purchase  of  a  farm  of  140 
acres  in  Tellow  Medldne  county  for  the  sum 
of  $15,400,  and  paid  the  first  Installment  of 
the  purchase  price:  m  September,  1916,  he 
brought  this  action  to  recover  damages  on 
the  ground  that  he  had  been  deceived  as  to 
the  character  of  the  farm  by  false  represen- 
tations made  by  def  mdant  The  Jury  return- 
ed a  verdict  in  his  favor.  Defendant  made 
a  motion  for  Judgment  notwithstanding  the 
verdict,  or  for  a  new  trial,  and  appealed 
from  an  order  denying  bis  motion. 

[1]  The  court  withdrew  from  the  Jury  all 
the  alleged  mlarepresentationa  except  the 
representation  "that  this  was  a  good  farm 
and  that  It  had  raised  the  best  crops  of  any 
farm  around  there  every  year  for  the  last  20 
years."  Defendant  Insists  that  this  was  only 
an  expression  of  opinion  and  a  permissible 
puffing  of  his  pr(^>erty  on  the  part  of  the  own- 
er, and  that  a  claim  for  damages  cannot  be 
predicated  thereon,  it  is  conceded  that  over 
66  acres  of  the  140  acres  contained  In  the  farm 
lies  in  the  bed  of  a  former  meandered  lake 
which  had  been  divided  among  the  adjoining 
landowners,  that  when  plaintiff  looked  over 
the  farm  and  made  his  contract,  in  1915,  a 
large  part  of  this  66-acre  tract  was  in  crop 
and  the  remainder  in  pasture,  and  that,  In 
1916,  the  lake  filled  up  again  and  covered  this 
entire  tract  with  water.  The  evidence  would 
Justify  the  Jury  in  finding  that  the  66-acre 
tract  could  not  be  used  for  farming  purposes 
except  at  Infrequent  Intervals  when  the  sea- 
son was  extremely  dry,  that  in  ordinary  sea- 
sons It  was  under  water;  and  that  plaintiff, 
who  was  a  stranger  In  that  locality,  had  no 
Imowledge  of  these  facts  when  he  made  bis 
contract.  Perhaps  the  representations  in 
question  would  not  give  rise  to  a  cause  of 
action  if  the  farm  had  merely  failed  to  rank 
among  the  recognized  good  farms,  or  to  pro- 
duce the  best  crops  in  that  vicinity.  How- 
ever this  may  be,  we  think  that  the  state- 
ment that  the  farm  was  a  good  farm  and  had 
produced  good  crops  for  20  years,  coupled 
with  the  further  statement  that  the  best  crops 
were  raised  on  the  low  ground,  amounted  to 
an  affirmation  that  the  land  exhibited  to 
plaintiff  as  under  cultivation  was,  at  least 
ordinarily,  capable  of  being  used  for  farming 
purposes,  and  does  not  square  with  the  fact 
that  In  most  years  nearly  one-half  of  the  land 
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U  too  wet  to  be  used  for  any  fanning  purpose 
whatever.  12  Ruling  Case  Law,  247  et  aem. 
These  representations  having  been  made  dur- 
ing an  Inspection  of  the  land,  in  a  season  in 
which  the  greater  part  of  the  lake  bed  was 
capable  of  cultivation,  without  making  known 
the  fact  that  this  lake  bed  was  usually  cov- 
ered with  water,  made  a  question  for  the  Jury 
as  to  whether  plaintiff  had  been  deceived  to 
his  damage.  Thomas  v.  Murphy,  87  Minn. 
358,  01  N.  W.  1097. 

[21  On  November  19, 1915,  plaintiff  and  de- 
fendant entered  into  a  second  written  con- 
tract which  extended  the  time  for  the  pay- 
moit  of  deferred  Installments  of  the  purchase 
price  for  the  land;  and  on  March  29,  1916, 
they  entered  into  a  third  written  contract 
whidi  again  dianged  the  time  and  manner  In 
which  such  deferred  installments  were  to  be 
paid.  Defendant  InsistB  that  plaintiff,  by 
making  these  subsequent  contracts,  ratified 
and  confirmed  the  prior  contract,  and  thereby 
precluded  himself  from  maintaining  an  action 
for  the  alleged  fraud.  One  who  is  induced  by 
false  representations  to  enter  into  a  contract, 
and  who,  after  discovering  the  falsity  of  such 
representations,  ratifies  and  confirms  the  con- 
tract while  it  still  remains  wholly  executory, 
waives  the  fraud  and  cannot  recover  dam- 
ages therefor.  Thompson  v.  Libby,  86  Minn. 
287.  31  N.  W,  62;  Bartleson  v.  Vanderhoff, 
96  Minn.  184,  104  N.  W.  S20 ;  Advance  Realty 
Co.  v.  Nichols,  126  Minn.  267,  148  N.  W.  66 ; 
McDonough  v.  Williams,  77  Ark.  261,  92  S. 
W.  783,  8  L.  R.  A.  (N.  S.)  452,  7  Ann.  Oas. 
276,  and  note. 

[3]  But  where  he  has  performed  the  con- 
tract, In  whole  or  in  part,  before  discovering 
the  falsity  of  the  representations,  he  may  af- 
firm the  contract  and  bring  his  action  for 
damages  for  the  deceit.  Thompson  v.  Llbby, 
36  Minn.  287,  31  N.  W.  62;  Haven  v.  Neal, 
43  Minn.  315,  45  N.  W.  612;  Steams  v.  Ken- 
nedy, 94  Minn.  439, -103  N.  W.  212;  Ritko  v. 
Grove,  102  Minn.  312,  113  N.  W.  629. 

This  last  rule  is  subject  to  the  limitation, 
however,  that  the  party  deceived,  after  dis- 
covering the  deceit,  "mast  stand  towards  the 
other  party  at  arm's  length,  must  comply  with 
the  terms  of  the  contract  on  his  part,  must 
not  ask  favors  of  the  other  party  or  offer  to 
ipeitotm  the  contract  on  conditions  which  he 
has  no  right  to  exact,  and  must  not  make  any 
new  agreement  or  engagement  respecting  it. 
If  he  does  so  he  waives  the  fraud."  14  Am. 
&  Eng.  Ency.  171 ;  20  Cyc.  92;  Thweatt  v.  Mc- 
leod, 66  Ala.  375;  Schmidt  ▼.  Mesmer,  116 
Cal.  267,  48  Pac.  64;  Elwood  t.  Tiemair,  91 
Kan.  842,  139  Pac.  362;  Brown  ▼.  Lead  & 
Zinc  Mining  Co.,  231  Mo.  166,  132  S.  W.  693, 
140  Am.  St.  Rep.  509. 

[4]  Plaintiff  had  paid  two  installments  of 
the  purchase  price  before  making  the  subse- 
quent contracts,  and  bad  the  right  to  affirm 
the  contract  and  bring  his  action  for  deceit, 
unless  he  had  knowledge  of  the  deceit  at  the 
dme  he  made  the  subsequeot  contracts.    HI* 


testimony  is  to  the  effect  that  be  did  not 
know  the  facts  in  respect  to  the  usual  con- 
dition of  the  land  within  the  lake  bed  until 
after  he  had  executed  the  last  of  these  con- 
tracts. While  It  appears  that  the  lake  bed 
was  covered  with  water  at  the  time  the  last 
of  these  contracts  was  executed,  it  also  ap- 
pears that  the  snowfall  bad  been  nnusually 
heavy  that  winter,  that  the  snow  was  then 
melting,  but  had  not  entirely  disappeared,  and 
that  the  ground  was  still  frozen,  so  that  the 
condition  then  existing  did  not  necessarily 
indicate  that  such  was  the  usual  and  natural 
condition.  The  evidence  will  not  Justify  this 
court  in  saying  that  it  conclusively  appears 
that  plaintiff  knew  or  ought  to  have  known 
the  facts  at  that  time.  The  question  was  for 
the  jury,  and  their  verdict  was  for  plaintiff. 

[E]  Defendant  also  insists  that  plaintiff  is 
not  entitled  to  recover  because  he  has  assign- 
ed the  contract  and  his  interest  In  the  land 
to  a  third  party  who  assumed  the  payment 
of  the  unpaid  installments  of  purchase  price. 
The  contract  having  been  affirmed  by  plain- 
tiff, it  remained  la  full  force  and  effect, 
and  plaintiff's  Interest  in  the  land  thereunder 
still  continued ;  and  whether  he  retained  this 
interest  himself,  or  sold  it  to  another,  did  not 
affect  his  claim  for  damages  against  defend- 
ant. This  claim  was  not  assigned,  and  could 
still  be  enforced.  Teachout  v.  Van  Hoesen.  76 
Iowa,  113,  40  N.  W.  96,  1  L.  R.  A.  664,  14 
Am.  St.  Rep.  206;  McKay  v.  McCarthy,  146 
Iowa,  546,  123  N.  W.  755,  34  L.  R.  A,  (N.  S.) 
911.  Defendant's  rights  do  not  appear  to  have 
been  impaired  by  the  assignment,  for  he  was 
not  entitled  to  have  the  contract  rescinded, 
and  he  not  only  retains  platntltTs  i>ersonal 
obligation  to  pay  the  deferred  installments, 
and  still  holds  the  title  to  the  property  as 
security  therefor,  but,  as  the  purchaser  as- 
sumed plainturs  obligations,  be  has  probably 
acquired  the  right  to  look  to  the  purchaser 
for  the  subsequent  payments,  if  he  so  chooaes. 

[I]  The  measure  of  plaintiff's  damages  was 
the  difference  betwe«i  the  purchase  price  and 
the  market  value  of  the  land  at  the  time  of 
his  purchase.  Stickney  v.  Jordan,  47  Minn. 
262,  49  N.  W.  980;  Mountain  v.  Day,  91  Minn. 
249,  97  N.  W.  888;  Olson  T.  Northern  Pacific 
Ry.  CO.,  126  Minn.  229, 148  N.  W.  67,  L.  R.  A. 
1915F,  962.  Whether  he  made  a  good  or  bad 
bargain  In  disposing  of  his  Interest  has  no 
material  bearing  upon  this  question. 

[7]  Defendant,  while  a  witness  in  his  own 
behalf,  testified  as  to  the  value  of  the  farm. 
It  appeared  that  he  had  bought  the  farm  a 
little  less  than  two  years  before  he  sold  it 
to  plaintiff.  On  cross-examination  the  court, 
against  defendant's  objection,  permitted  plain- 
tiff to  elicit  what  defendant  paid  for  the 
farm.  Defendant  urges  this  ruling  as  error. 
The  extent  to  which  a  party  may  be  permit- 
ted to  go  in  cross-examination  rests  largely 
in  the  discretion  of  the  trial  conrt,  and  we 
find  no  abuse  of  discretion  in  this  ruling. 

The  order  appealed  from  Is  affirmed. 
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Vf  ASSES  V.  HODOES.      (No.  20877  [201W 
(Supreme  Ck>art  of  Minnesota.    July  it,  1917.) 

(Byllaims  hv  the  Court.) 

1.  Landlokd  ahd  Tenant  «s»29(K3)— Action 
voB  Kent— DBFBNBBa— Bbbach  or  Aoxex- 

MENT  TO  RgpAnt. 
Breach  of  agreement  by  the  landlord  to  re- 
pair is  not  a  defense  to  unlawful  detainer  pro- 
ceedings brought  because  of  nonpayment  of  rent. 

[Ed.  Note.— For  other  caaea.  aee  Landlord  and 
Tenant,  Cent.  Dig.  ig  1211.  l^lSi.  1214J 

2.  Lanslobd  and  Tenant  <=»152(S>— Aaua- 

UENT  10  BBPAIB— CONBTBUOTION. 

A  contract  to  repair  an  appliance  cannot, 
be  construed  as  an  agreement  to  install  a  new 
one. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  H  540,  547,  551.] 

3.  Landlobd  and  Tenant  «=>154(4)— Bbkaoh 

or     AOSEEHXNT     TO     BEFAIB— MSASUBB     Of 

Dauaoes. 
The  measure  of  damages  to  a  tenant  for 
breach  by  a  landlord  of  an  agreement  to  repair 
ia  the  diminished  rental  value  of  the  bnilding  by 
reason  of  the  failure  to  repair. 

[Bid.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  563,  564.] 

4.  Landlord  and  Tenant  ^^187(1)— Unten- 
ANTABUS  Pbehises— Rent. 

A  tenant  must  surrender  poesesslon  if  he 
would  avoid  payment  of  rent  by  reason  of  un- 
tenantable character  of  the  building. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g$  770,  771,  774,  775.] 

Appeal  from  Municipal  Court  of  Mankato; 
Walter  A.  Plymat,  Judge. 

Action  by  Elizabetb  Warren  against  Wil- 
liam J.  Hodges  for  unlawful  detainer  and  to 
erlct  for  nonpayment  of  rent  Judgment  for 
defendant,  and  plaintiff  appeals.    Beversed. 

Ivan  Bowen  and  Le  Roy  Bovron,  both  of 
Mankato,  for  appellant.  Jolm  E.  Regan,  of 
Ifonkato,  for  respondent 

HALLAM,  J.  Plaintiff  owns  a  two-story 
brick  building  in  Mankato.  By  written  lease, 
It  was  leased  to  defendant  for  ten  years, 
from  December  10,  1907,  at  a  monthly  rental 
of  $100  per  month.  Defendant  failed  to  pay 
the  rent  for  November,  1016,  and  plaintiff 
commenced  proceedings  for  nnlawfnl  detain- 
er to  evict  him  for  nonpayment  Defendant 
claimed  tliat  plaintiff  agreed  to  fix  or  repair 
the  boiler  of  a  steam  beating  plant  in  the 
bolldlng;  that  she  later  refused  to  do  so; 
that  defendant  bad  the  old  boiler  removed 
and  a  new  one  Installed  in  its  place  at  an  ex- 
pense of  $93.28,  and  this  amount  he  deducted 
from  his  rent  for  November  and  remitted  the 
balance  of  $6.77.  He  now  asserts  these  mat- 
ton  as  a  defense.  The  court  sustained  the 
defense  and  ordered  Judgment  for  defendant 
There  are  several  reasons  why  this  order 
cannot  be  sustained. 

[1]  1.  A  tenant  against  whom  an  action  Is 
brought  under  the  forcible  entry  and  unlaw- 
ful detainer  statute  because  of  nonpayment 
of  rent  Is  not  permitted  to  assert  as  a  de- 
fense damages  arising  from  a  breach  of  a 


covenant  or  agreement  o^  the  landlord  to 
make  repairs.  The  defendant  cannot  Justify 
bis  detention  by  reason  of  the  fact  that  he 
holds  an  offset  arising  out  of  transactions  in- 
dependent of  the  covenant  to  pay  rent  The 
proceeding  in  forcible  entry  and  unlawful 
detainer  is  stunmary.  Such  issues  cannot  be 
tried  in  It  Peterson  t.  Kreuger,  67  Minn. 
449,  70  N.  W.  567. 

[2]  2.  The  claim  Is  tbat  plaintlfl  agreed  to 
Or  or  repair  the  boiler.  This  language  is  so 
indefinite  that  it  can  hardly  constitute  an 
enforceable  contract  Clearly  it  cannot  be 
construed  as  an  agreement  to  substitute  a 
new  boiler  for  the  old  one. 

[3]  3.  If  a  valid  contract  were  made  and 
broken  by  plaintiff,  the  cost  of  the  improve- 
ment would  not  be  the  measure  of  damages. 
The  measure  of  damages  for  breach  by  the 
landlord  of  an  agreement  to  make  repairs  Is 
the  difference  between  the  rental  value  of  the 
premises  with  the  improvements  and  their 
rental  value  without  the  improvements. 
Long  V.  Gieriet,  57  Minn.  278,  69  N.  W.  194. 

[4]  4.  Defendant  could  not  prevail  on  any 
ground  of  nntenantable  character  of  the 
building.  If  be  would  avoid  payment  of  rent 
on  that  gronnd,  be  must  surrender  up  posses- 
sion. Roach  V.  Peterson,  47  Mina  291,  50  N. 
W.  80 ;  Weiss  v.  Zenltb  Realty  Co.,  129  Minn. 
486,  162  N.  W.  869. 

Order  reversed. 


APPLEBT  V.  DYSINGBR,    (No.  20354  [174].) 
(Supreme  Court  of  Minnesota.     July  6,  1917.) 

(SyXtahut  hy  tha  Court.) 

1.  Bbokkbs  ^Es>60  —  Commissions- Skbvioks. 

Defendant  employed  plaintiff  to  effect  an 
exchange  of  his  land  for  other  land.  By  ex- 
press agreement  the  commission  was  payable 
only  in  case  an  exchange  was  actually  consum- 
mated. Through  plaintiS'B  efforts  a  written 
contract  for  an  exdumge  was  entered  into,  but 
this  contract  was  never  performed  and  the  ex- 
change was  never  made.  As  plaintiff  failed  to 
show  that  the  nonperformance  of  the  contract 
resnlted  from  the  fanlt  of  defendant,  he  is  not 
entitled  to  recover  the  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  91.] 

2.  BzoHAHOB    or    Pbopebtt    «=»3(1)— Con- 

TBACT— DEFINITENESS— ENrOBCBUENT. 

A  contract  for  an  exchange  of  land  which 
provides  that  a  parcel  thereof  shall  be  convey- 
ed subject  to  certain  specified  incumbrances 
thereon,  and  which  by  a  subsequent  amendment 
provides  tbat  such  conveyance  shall  be  subject 
to  an  additional  incumbrance  of  $500,  not 
shown  to  be  then  in  existence,  and  the  terms 
and  conditions  of  which  are  not  given,  is  too 
indefinite  and  incomplete  to  be  enforceable. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  g  3.] 

Appeal  from  Municipal  Court  of  Mizmeapo- 
11s;  W.  W.  Bardwell,  Judge. 

Action  by  John  R.  Appleby  against  Ge<Nrge 
W.  Dyslnger.  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals.    Order  reversed. 
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Edwin  S.  Slater,  of  Minneapolis,  for  ap- 
pellant Chester  L.  Nlcbols  and  Earl  J. 
Frlsbee,  both  of  Minneapolis,  for  respondent 

TAYLOR,  a  Platntur,  a  real  estate  agent, 
was  employed  by  defendant  to  find  a  purchas- 
er for  defendant's  land.  Plalntift  opened 
negotiations  with  one  Beecber,  the  owner  of 
a  fiat  building  in  the  dty  <tf  Minneapolis, 
which  resulted  In  a  written  contract  between 
defendant  and  Beecber  for  an  exchange  of 
prc^erties.  But,  for  some  reason  not  dis- 
closed by  the  record,  the -contract  was  not 
performed  and  the  exchange  was  never  con- 
summated. Plaintiff  brought  suit  for  his 
commission  and  the  municipal  court  ordered 
judgment  In  his  favor.  Defendant  appealed 
from  an  order  denying  a  new  trial. 

[1]  1.  Plaintiff  contends  that,  having  pro- 
duced a  prospective  purchaser  with  whom  de- 
fendant made  a  written  contract  for  an  ex- 
change of  properties,  he  is  entitled  to  his 
commission  notwithstanding  the  fact  that  the 
contract  was  never  performed  and  the  pro- 
posed exchange  never  made.  We  may  con- 
cede that  this  Is  the  general  rule  when  no 
different  agreement  has  been  made  and  the 
contract  to  malce  the  exchange  is  enforcea- 
ble; but  where,  by  express  agreement  the 
commission  Is  not  to  be  paid  unless  an  ex- 
change is  actually  consummated,  the  com- 
mission is  not  due  or  earned  until  the  ex- 
change has  been  completed  by  a  conveyance 
of  the  respective  properties  from  one  party 
to  the  other.  Goodwin  v.  Slemen,  106  Minn. 
368,  118  N.  W.  1008 ;  Jacobson  v.  Rotzien,  111 
Minn.  527,  127  N.  W.  419,  866. 

The  agreement  as  to  the  commission  was 
made  at  the  time  defendant  signed  the  final 
written  contract,  which  had  previously  been 
signed  by  Beecber.  Defendant  testified  that 
he  was  to  pay  the  commission,  "provided 
this  deal  goes  through."  PlalntlfTs  testimony 
on  this  point  Is  as  follows: 

"Q.  Tou  say  on  the  23d  of  October  you  bad 
a  coDversatioii  with  Dr.  Dysinger  with  regard 
to  the  coinmission.  Have  you  stated  the  whole 
of  the  conversation  to  the  beat  of  yoar  recol- 
lection? A.  All  there  was  to  it  He  asked  me 
what  commlBsion  I  would,  charge  him  and  we 
finally  agreed  on  $350,  which  I  would  accept 
Q.  If  the  deal  went  through?  A.  Yes.  Q. 
That  wag  the  condition,  of  the  deal  finally 
going  through  and  finally  accepted?  A.  Any 
commission  is.    Yes,  I  suppose  it  was." 

It  IB  Clear  from  this  testimony  that  both 
plaintiff  and  defendant  understood  and 
agreed  that  the  commission  should  be  payable 
only  In  case  the  exchange  was  actually  con- 
summated; and,  as  it  is  conceded  that  no 
exchange  was  ever  consummated,  plaintiff  is 
not  entitled  to  recover.  If  the  cwitract  were 
enforceable  and  plaintiff  had  shown  that  de- 
fendant was  re^onslble  for  the  noncomple- 
tlon  of  the  exchange,  he  might  be  In  position 
to  Invoke  the  rule  applied  In  O.  H.  Graves  & 
Co.  V.  Cook,  115  Minn.  84,  131  N.  W.  864; 
but  he  failed  to  allege  or  prove  that  the  non- 
performance of  the  contract  resulted  from  the 


fault  of  defendant,  and  the  burden  was  upon 
bim  to  do  so. 

[2]  2.  Defendant  contends  that  ttae  written 
contract  with  Beecber  is  so  incomplete  and 
uncertain  that  it  1b  unenforceable.  This 
contention  is  baaed,  upon  the  fact  that  the 
contract  provided  that  defendant  and  Beecber 
should  each  take  the  property  of  the  other 
subject  to  certain  designated  Incumbrances, 
and  did  not  fully  set  forth  the  terms  of  such 
incumbrances.  The  original  contract  provid- 
ed that  Beecber  should  take  one  parcel  of  de- 
fendant's land  subject  to  a  mortgage  of  |2,- 
600  bearing  Interest  at  7  per  cent  per  annum 
and  due  about  October  29,  1917,  and  another 
parcel  subject  to  $860  "in  a  contract  tor  deed 
with  Interest  at  6  per  cent  per  annum"; 
and  also  provided  that  defendant  should  take 
Beecher's  property  subject  to  a  first  mortgage 
of  $8,000  on  which  $600  had  been  paid,  and  a 
second  mortgage  of  $6,000  "payable  at  the 
rate  of  $76  par  month  Interest  at  0  per  cent 
per  annum."  It  may  fairly  be  inferred  that 
these  incumbrances  were  existing  incum- 
brances, and  that  the  dates  and  other  terms 
not  stated  in  the  contract  were  ascertainable 
from  the  several  instruments  evidencing 
them.  We  think  that  recourse  may  be  had  to 
instruments  referred  to  In  the  contract,  and 
which  evidence  the  incumbrances,  for  the 
purpose  of  determining  such  details.  The 
original  contract  reserved  to  Beecfaer  Qie 
right  to  examine  defendant's  land  and  to  ac- 
cept or  reject  the  proposition  after  spcb  ex- 
amination. Subsequently  Beecfaer  attadied 
to  the  contract  a  proposition  to  accept  it  if 
defendant  would  "accept  said  flat  building 
subject  to  an  incumbrance  of  $14,000  instead 
of  $13,600,  as  stated  In  said  contract"  De- 
fendant agreed  to  this  change.  None  of  the 
instruments  evidencing  the  incumbrances 
were  offered  in  evidence.  The  original  con- 
tract spedfled  the  incumbrances  to  which  the 
flat  building  ivas  subject  as  a  flrst  mortgage 
upon  whteb  $7,600  remained  unpaid,  and  a 
second  mortgage  of  $6,000.  There  is  nothing 
to  show  that  this  property  was  subject  to 
any  other  Incumbrance.  The  agreement  for 
an  additional  incumbrance  of  $500  falls  to 
show  wben  it  Is  to  be  paid  or  what  rate  of 
interest,  U  any,  it  is  to  bear,  and  does  not 
point  out  or  refer  to  any  instrument  from 
which  such  information  can  be  obtained.  So 
far  as  appears  this  proposed  Incumbrance  is 
not  evidenced  by  any  existing  note,  mortgage 
or  other  instrument,  but  may  be  created 
hereafter.  The  contract  as  amended  by  the 
insertion  of  this  provision  is  so  indefinite  and 
incomplete  that  specific  performance  thereof 
ooold  not  be  enforced.  Rahm  t.  Cummlngs, 
131  Minn.  141,  165  N.  W.  201. 

As  plalntUTs  claim  to  the  commission  rests 
wholly  jypoa  the  fact  that  he  procured  the 
execution  of  the  contract  and  it  appears  that 
the  contract  was  not  performed  and  is  unen- 
forceable, he  is  not  entitled  to  recover. 

The  order  appealed  from  la  reversed  for 
both  reasons  above  mentioned. 
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CAS'SWiUlANO  r.  OBBAT  KORTBttKSBX. 

CO.    (No.  20875(8061.) 
(Snprem*  Court  of  liumeBota.    July  Q,  IdlT.) 

(SyUdbu$  l>v  the  Court.) 

Attobnkx.  and  Client  i8=>192(2)— Lbbn  fob 
Sebvices— Jttdgmnt— SurFICMNOT  OF  !!▼>• 
SBNCB. 

Action  by  intervener  to  enforce  a  lien  for  at- 
torney's fees.    Beld,  that  neither  the  aUerations 
of  the  complaint  is  intervention  northe  jodgment 
entered  thereon  are  supported  by  the  proofs. 
Sd.  Note.— For  other  cases,  see  Attorney  and 
iient,  Cent.  XHg.  8  427.] 
Hallam,  J.,  dissenting. 

Appeal  from  District  Court,  <St  Louis  Coun- 
ty; J.  D.  Ensign,  Judge. 

Action  by  Attillo  OaBtlgUano,  administra- 
tor, against  the  Great  Northern  BailTray 
Company,  In  whlcb  H.  F.  Greene,  attorney 
tot  plaintiff,  and  Susan  Ryan  Greene,  biM  ad- 
ministratrix, substituted  after  his  deatb,  in- 
terrened  and  claimed  a  lien  for  services,  and 
a  right  to  Judgment  against  defendatit  Judg- 
ment for  Intervener,  and  d^endant  appeals. 

See,  also,  129  Minn.  279,  162  N.  W.  4X3. 

Balden,  Baldwin  &  Holmes,  of  Dninfb, 
and  M.  I>.  Countryman,  of  St.  Paul,  for  ap- 
pellant. Thonuks  S.  Wood,  of  Dulutb,  for 
respondent. 

QtJINN,  J.  A  brief  Btatement  of  the  facts 
surrounding  this  case  Is  as  fonows:  Septem- 
ber 13,  1912,  Salratore  Faiaatolo  was  In  the 
employ  of  defendant  railroad  company  In 
Carlton  county,  this  state,  when  be  came  to 
his  deatb  as  the  result  of  an  accident.  His 
domicile  was  In  St.  Louis  county.  Ma,  where 
his  two  brothers  and  Domenico  Ucavoll,  an 
uncle  of  his  wife,  resided.  At  the  time  his 
wife  and  only  child  were  In  Italy.  -September 
80,  1912,  the  uncle  of  Mrs.  Palassolot  upon 
petltlOD  of  the  brothers,  was  appointed  ad- 
ministrator of  the  estate  of  deceased  by  the 
probate  court  of  St.  Louis  county.  Mo.  He 
qualified  and  entered  upon  tbe  dlsdiarge  of 
his  duties.  October  22d  LlcavoU,  as  sudbi 
administrator,  settled  and  released. all  claims 
tot  damages  on  account  oif  the  death  of  de- 
ceased with  the  defendant  for  the  sum  of 
^,360,  which  settlement  was  reported  to  and 
approved  by  tbe  probate  court,  and  thereafter 
tbe  money  accounted  for  to  the  widow  and 
child. 

October  14,  1912,  being  elgbt  days  prior  to 
the  settlement,  Attillo  Castlgliano,  residing 
at  the  dty  of  Duluth,  was,  upon  his  own  pe- 
tition and  wltbout  the  knowledge  or  consent 
of  any  of  the  relatives  of  deceased,  appointed 
special  administrator  of  the  estate  by  the  pro- 
bate court  of  Oarlton  county,  Minn.,  and  on 
the  following  day  brought  this  action  against 
tbe  ■  defendant  to  recover  damages  for  the 
death  of  deceased  by  wrongful  act  ct  de- 
fendant.   Defendant  answered  setting  up  tbe 


settlement  Febmaiy  Ist  Castlgliano  was  ap- 
pointed general  administrator  of  the  estate 
In  Carlton  county.  The  administrator  In 
Missouri  and  the  defendant  appeared  and  ob- 
jected. Tlie  Missouri  administrator  appealed 
to  the  district  court,  and  July  1,  1913,  the 
order  appointing  plaintiff  general  administra- 
tor was  reversed,  and  Judgment  entered.  In 
the  meantime  plaintiff  and  defendant  insti- 
tuted proceeding  in  the  Missouri  probate 
court  to  have  the  appointment  of  Llcavoll 
as  administrator  set  aside  abd  the  settle- 
moit  vacated,  but  were  unsuccessfuL 

H.  F.  Greene  bad  acted  as  attorney  for 
CastlgUano  in  tbe  various  proceedings,  and 
finally  intervened  tn  the  action  claiming  a 
lien  for  his  services  and  a  right  to  a  Judg- 
ment against  defendant  therefor.  Defendant 
demurred  to  the  complaint  of  the  Intervener, 
which  was  sustained  by  the  district  court, 
but  was  reversed  on  appeal.  The  defendant 
answered,  and  the  ease  was  tried  to  the  court 
without  a  jury,  and  Judgment  ordered  In 
favor  of  the  Intervener  for  $737,50,  together 
with  Interest  and  the  costs  and  dlsbursments. 
Judgment  waa  entered  thereon,  and  defend- 
ant appealed. 

In  bis  complaint  tbe  Intervener  alleges: 
TBiat  he  was  employed  by  Attillo  Castlgliano, 
royal  Italian  consular  agent  at  Duluth,  who 
upon  his  own  petition  has  been  appointed 
special  administrator  Of  the  estate  of  de- 
ceased. October  16,  1912,  this  suit  was 
brought  against  the  defendant  to  recover 
damages  for  the  deatb  of  deceased  by  wrong- 
ful act  of  defendant.  October  22,  1912;  Do- 
menico Llcavoll,  general  administrator  of 
the  estate  made  a  settlement  wltli  the  defend- 
ant whereby  defendant  paid  to  bim  as  such 
administrator  the  sum  of  $2,890,  taking  a 
receipt  therefor  In  full  settlement  and  re- 
lease for  all  claims  for  damages  on  account 
of  tbe  deatb  of  tbe  said  Palazzolo.  That 
the  Intervener  had  a  special  agreement  with 
Castlgliano  for  his  compensation  as  attorney 
In  the  action  at  the  rate  of  25  per  cent,  of  all 
money  paid  on  account  of  the  death  of  de- 
ceased, and  that  the  services  of  bringing  the 
action  were  of  the  reasonable  value  of  not 
less  than  one-fourfh  of  the  amount  of  the 
settlement,  and  that  his  expenses  connected 
therewith  amounted  to  $160.  Tbe  proo£a  up- 
on the  trial  failed  to  substantiate  these  al- 
legations. The  Intervener  testified  upon  di- 
rect examination  that  be  bad  an  agreement 
In  the  form  of  a  letter,  dated  October  14, 
1911,  from  one  Chas.  C.  Hyde,  of  Chicago, 
general  counsel  for  tbe  Italian  consul  general 
at  Chicago,  to  take  care  of  all  the  Italian 
consul  cases  In  his  district  In  Minnesota ;  tbat 
this  was  the  contract  upon  which  be  relied 
and  acted  in  the  case  at  bar.  The  letter  was 
offered  in  evidence,  tbe  material  part  of 
which  is  as  follows: 

"My  dear  Mr.  Greene:  I  have  to  inquire 
whether  you  desire  to  take  charge  of  such  Italian 
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cases  as  may  arise  in  your  county  and  in  others 
immediately  adjacent  thereto  such  as  Itasca. 
AJtkin,  Carlton,  Lake  and  Cook,  by  reason  of 
accidents  resulting  in  death  claims  or  claims 
for  personal  injuries. 

"By  my  own  arrangement  with  the  Italian 
government  terminable  on  thirty  days'  notice 
and  extending  to  the  end  of  the  ijreaent  fiscal 
year,  June  30,  1912,  I  am  in  a  position  to  offer 
you  such  cases  on  the  following  basis:  Your  feea 
to  be  22  per  cent,  of  the  amount  received  ia 
settlement  provided  suit  is  brought  and  declara- 
tion filed ;  an  additional  3  per  cent,  to  be  charg- 
ed and  secured  for  this  office  for  its  services  of 
supervision  and  co-operation,  making  a  total 
charge  of  25  per  cent,  for  legal  services;  no 
charge  to  be  made  for  any  cases  settled  prior 
to  the  filing  of  declaration  (or  what  may  be  equiv- 
alent thereto  under  your  code) ;  no  distiDCtion 
to  be  made  between  personal  injury  and  death 
cases;  the  Italian  consulate  at  Chicago  or  its 
agent  at  Dulath  to  advance  court  cases ;  investi- 
gation to  be  made  by  your  office  with  the  co- 
operation of  Mr.  A.  CastigUano,  consular  agent 
at  Duluth,  according  to  whatever  arrangement 
yon  may  mutually  agree  upon,  without  any 
charge  to  the  Italian  consulate  or  its  agency." 

Greene  testified  upon  the  trial:  That  he 
had  been  reimbursed  by  the  Italian  consul  at 
Chicago  for  his  expenses;  that  his  services 
in  the  present  case,  rendered  prior  to  his 
learning  of  the  settlement,  consisted  in  the 
drawing  and  service  of  the  summons  and 
complaint;  that  the  same  was  of  the  reason- 
able value  of  from  $100  to  |150;  and  that  his 
other  services  were  In  connection  with  pro- 
ceedings in  probate  court  It  is  clear  that 
neither  the  allegations  of  the  complaint  nor 
the  Judgment  are  supported  by  the  proofs. 
The  letter  from  Charles  O.  ^de  to  inter- 
vener, written  more  than  a  year  prior  to 
the  death  of  Palazzolo,  was  not  admissible 
for  any  purpose.  Greene  did  not  rely  nor 
base  his  rights  to  recover  upon  the  reasonable 
value  of  hla  services,  but  upon  contract  Aft- 
er the  trial  in  the  district  court  and  before 
the  decision  was  filed,  Greene  died,  and 
Susan  Ryan  Greene  was  substituted  in  his 
stead  herein. 

Judgment  reversed. 

HATJ«AM,  J.  (dissenting).  It  seems  to  me 
that  under  the  former  decision  In  this  case 
(129  Minn.  279, 152  N.  W.  413)  the  intervener 
was  entitled  to  reasonable  comi)ensatlon  for 
his  services  in  the  case  against  the  railway 
company.  On  that  appeal  he  claimed  a  con- 
tract with  the  special  administrator,  but  it 
was  held  that  this  contract  was  not  binding 
on  the  question  of  amount  On  the  later 
trial  he  still  claimed  to  have  such  a  contract 
(probably  a  void  one  if  any  at  all),  but  he 
did  not  rely  altogether  on  it,  as  it  seems  to 
me.  He  introduced  evidence  also  on  the 
question  of  reasonable  value.  I  cannot  see 
bow  we  can  avoid  allowing  recovery  on  this 
theory. 

It  8e«ns  to  me  his  recovery  must  be  limited 
to  the  value  of  services  rendered  up  to  the 
time  of  settlement.  The  testimony  is  that 
this  was  from  $100  to  $iBO. 


LTJND  V.  MINNEAPOLIS  FIKB  DEPART- 
MENT RELIEF  ASS'N.    (No.  20896  [127].) 
(Supreme  Court  of  Minnesota.     July  H,  JS17-) 

(Svllabiu  hy  the  Court.) 

McKioiPAL  Corporations  4=»200-7ibe  De- 
partment Relikt  Association— Right  to 
Pension — Luchations. 
A  member  of  the  Miinneapolis  fire  depart- 
ment reUef .  association  made  application  to  b« 
placed  upon  its  pension  roU,  which  appUcatioB 
was  denied.    No  other  steps  were  taken  for  over 
12  years,  when  this  action  was  brought    Eeld, 
that  the  cause  of  action  was  barred  by  the  stat- 
ute of  limitations. 

[Ed.  Note.^ror  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  647.] 

Appeal  from  District  Court,  Henn^in 
County:    Joseph  W.  Molyneanx,  Judge. 

Action  by  Nels  C.  Lund  against  the  Min- 
neapolis Fire  Department  ReUef  Assodatioo, 
to  compel  it  to  place  him  on  Its  pension  rolL 
Judgment  for  plaintiff,  and  from  an  order 
denying  its  motion  for  Judgment  notwith- 
standing the  findings  or  for  a  new  trial,  de- 
fendant appeals.     Reversed. 

O.  A.  Will,  of  Minneapolis,  for  appellant. 
Oary  &  Phelps,  of  Minneapolia^  for  reqwod- 
ent 

QUINN,  J.  This  Is  an  action  to  compel  the 
defendant  to  place  plaintiff  upon  its  pension 
roll  and  to  pay  him  a  pension  at  the  rate  of 
915  per  month  from  March  6,  1902.  The 
trial  court  made  flnrHngs  and  ordered  Judg- 
ment in  favor  of  plaintiff.  From  an  order 
denying  its  motion  for  Judgmoit  notwith- 
standing the  findings,  or  for  a  new  trial, 
defendant  appealed. 

Defendant  is  a  Minnesota  corporation, 
its  purpose  being  to  afford  relief  to  sndi  ac- 
tive members  of  the  Minneapolis  fire  depart- 
ment as  become  sick,  injured,  or  disabled,  to 
provide  pensions  for  disabled  firemen,  and  to 
relieve  widows  and  orphans  of  deceased  mem- 
bers. 

NoTember  29, 1889,  plaintiff  became  a  mem- 
ber of  Uie  Minneapolis  fire  department,  and 
remained  an  active  fireman  therein  until 
Mardi  6,  1902,  at  which  time  he  was  dis- 
charged for  cause.  Plaintiff  was  a  member 
of  the  defendant  assodation  during  the  time 
he  was  a  member  of  the  fire  department, 
covering  a  poilod  of  a  little  over  12  yean. 
March  26,  1902,  he  made  ai^licatlon  to  be 
placed  upon  the  potsion  roll  of  defendant, 
which  was  refused.  No  other  steps  were 
taken  to  enforce  his  right  until  the  bringing 
of  this  acUon  in  1916. 

The  by-laws  of  d^endant  provide,  among 
other  tilings,  that  firemen  who,  through  in- 
jury or  sickness,  have  become  so  disabled  as 
to  be  incapacitated  for  the  duties  of  active 
firemen,  but  not  so  as  to  render  them  inca- 
pable of  perfonaing  man«al  labor,  shall  be 
placed  on  the  pension  roll  and  entitled  to 
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receive  pensions  from  the  time  of  their  re- 
tirement at  the  rate  of  $16  per  month.  It 
is  under  this  provldon  that  plalntUE  seeks  to 
recover  In  this  action. 

If  tlie  plalntlfC,  while  an  active  fireman, 
stistalned  Injuries  which  Incaimcltated  him 
for  the  duties  of  fireman,  he  was  entitled  to 
be  placed  on  the  pension  roll  of  the  associa- 
tion upon  application.  A  cause  of  action 
arose  in  favor  of  plaintiff  at  the  time  of  the 
refusal  of  defendant  to  place  him  upon  tiie 
pension  roll.  This  action  was  commenced  In 
1915,  more  than  12  years  thereafter.  The 
cause  of  action  was  barred  by  the  statute  of 
limitations.  The  defendant  is  entitled  to 
Indgment.   It  Is  so  ordered. 

Reversed. 


DAVIS  V.  MINNEAPOLIS  FIBB  DEPART- 
MENT RELIEF  ASS'N.    (No.  20399  [128].) 
(Supreme  Court  of  Minnesota.    July  6,  1917.) 

(Bvllalm*  ly  the  Govrt.) 
MnmoiPAi,  Ck>KPoiUL.TioRs  «=s>200— Fibk  Dk- 

PAKTUKNT    BbLTEF    ASSOCIATION— RIOHT   TO 

Pbnsion— Laches. 
An  active  member  of  the  Minneapolis  fire 
department  and  also  of  the  Minneapolis  fire  de- 
partment relief  associatiou,  b;  failing  to  make 
application  to  l>e  placed  npon  the  pension  roll 
ot  tlie  association  for  7  years,  taken  in  connec- 
tion with  hia  subsequent  conduct,  abandoned  and 
relinqnished  all  right  to  any  relief  under  the 
provisions  of  its  articles  and  by-laws. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  §  547.] 

Appeal  from  District  Court,  Hennepin 
County ;  John  H.  Steele,  Judge. 

Action  by  Frank  L.  Davis  against  the  Min- 
neapolis Fire  DeiKirtment  Relief  Association, 
to  comi)eI  It  to  place  him  on  its  pension  roll. 
Judgment  for  plaintiff,  and  from  on  order 
denying  its  motion  for  Judgment  notwith- 
standing the  findings  or  for  a  new  trial,  de- 
fendant appeals.    Reversed. 

G.  A.  Will,  of  Minneapolis,  for  appellant 
Cary  &  Phelps,  of  Minneapolis,  for  respond- 

QtriNN,  J.  Action  to  compel  the  defend- 
ant to  place  plaintiff  upon  Its  pension  roll 
and  to  pay  him  a  pension  at  the  rate  of  |16 
per  month  from  February  2,  1908.  The  trial 
court  made  findings  and  ordered  Jndgmoit 
tvt  plaintiff  as  asked  for  In  his  complaint 
From  an  order  denying  its  motion  for  judg- 
ment notwithstanding  the  findings,  or  for  a 
new  trial,  defendant  appealed. 

Defendant  is  a  Minnesota  corporation,  its 
purpose  bdng  to  afford  relief  to  such  active 
members  of  tiia  Minneapolis  fire  depart- 
ment as  become  sick.  Injured,  or  disabled,  to 
provide  pensions  for  disabled  firemen,  and  to' 
relieve  widows  and  orphans  of  deceased  fire- 
men. 

June  20,  1S91,  plaintiff  became  a  member 
of  the  Minneapolis  fire  departmoit,  and  re- 
mained an  active  fireman  therein  until  Feb- 


ruary 1,  1901,  when  be  voluntarily  resigned. 
June  30,  1905,  he  again  became  a  member  of 
the  fire  department,  and  remained  therein 
actively  performing  his  duties  as  fireman  un- 
til February  6,  1908,  at  which  time  he  was 
dismissed  for  cause.  Plalntlfl  was  a  mem- 
ber of  the  defendant  association  during  the 
time  he  was  a  member  of  the  fire  depart- 
ment, covering  a  period  of  a  little  over' 12 
years.  In  1915,  the  exact  date  of  which  does 
not  appear,  plalntlfl  made  application  to  be 
placed  upon  the  pension  toll,  which  was  re- 
fused. 

The  by-laws  of  defendant  provide,  among 
other  things,  tliat  firemen  who,  through  in- 
jury or  sickness,  have  become  so  disabled  as 
to  be  incapacitated  for  the  duties  of  active 
firemen,  but  not  so  as  to  render  them  incapa- 
ble of  performing  manual  labor,  shall  be 
placed  on  the  pension  roU  and  be  entitied  to 
receive  i>ensi«D8  from  the  time  of  tb^r  re- 
tirement, at  the  rate  of  $15  per  month.  It  is 
under  tills  provision  that  plaintiff  seeks  to 
recover  in  this  action.  It  Is  provided  In  ar- 
ticle 3  of  the  by-laws  that: 

"No  person  except  a  regular  memt>er  of  the 
Minneapolis  fire  department  shall  ever  be  an 
active  member  of  the  association,"  and  that  "all 
active  mem'bers  shall  pay  to  the  association  the 
sum  of  eight  doliars  annual  dues.  •  *  •  And 
upon  failure  of  any  such  member  to  pay  any 
installment  ot  dues  as  the  same  becomes  pay- 
able, or  virithin  thirty  days  thereafter,  he  sliall 
cease  to  be  a  member  of  said  association  and 
no  longer  be  entitled  to  any  benefit  from  mem- 
tjership  tlierein." 

Plaintiff  was  about  46  years  of  age;  he 
had  been  a  member  of  the  department  and  of 
the  association  for  a  little  over  12  years ;  he 
testified  that  during  that  time  he  had  sus- 
tained several  injuries  which  had  incapac- 
itated him  from  performing  the  duties  of  an 
active  fireman,  but  UQt  so  as  to  render  him 
incapable  of  performing  manual  labor.  Dur- 
ing his  memberslilp,  he  had  acquired,  to  a 
considerable  extent,  the  drinking  habit.  On 
February  6,  1908,  he  was  dismissed  for  the 
good  of  the  department,  and  thereafter  fail- 
ed to  pay  his  annual  dues  to  the  assodaUon, 
or  to  in  any  manner  longer  affiliate  there- 
with. In  1915,  something  like  7  years  after 
his  dismissal,  he,  for  the  first  time,  demand- 
ed of  the  assodaticm  that  he  be  placed  upon 
its  pension  roll.  This  was  refused.  It  does 
not  appear  In  what  line  he  has  been  en- 
gaged since  his  dismissal.  During  7  years 
subsequent  to  his  dismissal  he  made  no  com- 
plaint nor  claim  for  relief  from  the  associa- 
tion. By  hla  retirement  fnmi  the  depart- 
ment as  a  matter  of  law  he  ceased  to  longer 
remain  a  member  ot  the  association,  and  is 
in  no  position  to  <dalm  any  benefits  there- 
from. By  his  sutisequent  ccmduct  and  failure 
of  demand,  he  abandoned  and  relinquished 
all  right  U  he  ever  had  any,  to  any  relief 
under  the  articles  and  by-laws  of  defendant 
If  the  plaintiff  sustained  Injuries,  while  an 
active  fireman,  which  Incapacitated  him  for 
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the  duties  of  a  flreman,  he  was  entitled  to  be 
placed  upon  the  pension  roll  of  the  assoda- 
tioa  upon  application.  This  right  vested  up- 
on his  ceasing  to  be  a  member  of  the  depart- 
ment, but,  like  an  easement,  may  be  lost  by 
abandonment.  We  think  It  conclusive  that 
the  findings  and  order  were  not  warranted  by 
the  evidence,  and  that  defendant  is  entitled 
to  Judgment  It  Is  so  ordered. 
Reversed. 


SCHWARTZ  V.  MINNEAPOLIS  FIRBJ  DB- 

PABTMENT  RELIEF  ASS'N. 

(No.  20400  [126].) 

(Sni««me  Ckrart  of  Minnesota.    July  8^  1917.) 

(BvUabut  by  the  Court.) 

Municipal  Cobfobatiods  «=s>200— Fibk  De- 

PABTMKNT    ReLIKF    ASSOCIATION— RIOHT    TO 

Pension— Abandonmk  NT. 
An  active  member  of  tbe  Minneapolis  fire 
department,  by  retiring  therefrom,  ceases  to 
longer  remain  a  member  of  the  relief  associa- 
tion, and  by  his  resignation  and  subsequent  con- 
duct, he  abandoned  and  relinqui^ed  all  right  to 
any  relief  under  the  provisions  of  the  articles 
and  by-laws  of  the  association. 

[Ed.  Note.— Fw  otber  cases,  see  Municipal 
Gorporations,  Cent  Dig.  {  S47.] 

Appeal  from  District  Court,  Hennepin 
County;    John  H.  Steele,  Judge. 

Action  by  William  Schwartz  against  the 
Minneapolis  Fire  Department  Relief  Asso- 
ciation to  compel  it  to  place  him  on  its  pen- 
sion roll.  Judgment  for  plaintlfF,  and  from 
an  order  denying  its  motion  for  Judgment, 
notwithstanding  tbe  findings  or  for  a  new 
trial,  defendant  appeals.     Reversed. 

O.  A.  Will,  of  Miimeapoiis,  for  appellant 
Gary  &  Phelps,  of  Minneapolis,  for  reapon'd- 
ent 

QUINN,  J.  This  is  an  action  to  compel 
the  defendant  to  place  plalntUf  upon  its  pen- 
sion roll  and  to  pay  him  a  pension  at  the 
rate  of  $15  per  month  from  August  6,  1895. 
Tbe  trial  oonrt  made  findings  and  ordered 
Judgment  In  fiivor  of  plaintiff.  Vrova  an 
order  denying  Its  motion  for  Judgment  not- 
withstanding the  findings,  or  for  a  new  trial, 
defendant  appealed. 

Defendant  Is  a  Minnesota  corporation,  Its 
purpose  being  to  aff oi'd  relief  to  such  active 
members  of  the  Minneapolis  fire  department 
as  become  sick,  injured,  or  disabled,  to  pro- 
vide a  pension  for  disabled  firemen,  and  to 
relieve  widows  and  orphans  of  deceased 
members.  May  21,  1891,  plaintiff  became  a 
member  of  the  Minneapolis  fire  department, 
and  remained  an  active  flreman  therein  until 
August  6,  1896,  when  he  vohtntarily  resigned 
therefrom.  When  plaintiff  Joined  the  fire 
department,  he  became  a  member  of  the  re- 
lief association,  anQ  continued  a  member 
thereof  as  long  as  he  remained  in  the  fire- 
defiartment  The  by-laws  of  defendant  pro- 
vide, among  other  thlngB,  tlMt  firemen  ^dio, 


through  injury  or  sickness,  have  become  so 
disabled  as  to  be  Incapacitated  for  the  duties 
of  an  active  flreman,  but  not  so  as  to  render 
them  incapable  of  performing  manual  labor, 
shall  be  placed  on  the  pension  roll  and  en- 
titled to  receive  pensions  from  the  time  of 
their  tetlranent  at  the  rate  of  $15  per  month. 
It  la  under  this  provlsicm  that  plaintiff  seeks 
to  recover  in  this  action.  It  is  provided 
in  article  8  of  the  by-laws  that : 

"No  person  except  a  regular  membv  of  tlw 
Minneapolis  Fire  Department  shall  ever  be  an 
active  member  of  the  association"  and  that  "all 
active  members  shall  pay  to  the  association  the 
sum  of  eight  dollars  annual  dues.  *  •  *  And 
upon  failure  of  any  such  member  to  pay  any  in- 
stallment of  dues  as  the  same  becomes  payable, 
or  within  thirty  days  thereafter,  be  shall  cease 
to  t>e  a  member  of  said  association  and  no  long- 
er be  entitled  to  any  benefit  from  membership 
therein." 

Plaintiff,  as  appears  from  bis  testimony, 
was  about  35  years  of  age;  he  had  been  a 
member  of  the  'department  and  of  the  asso- 
ciation for  a  little  over  fonr  years,  thought 
tliat  he  was  becoming  crippled  with  rheu- 
matism, and  that  he  had  better  get  oat  of  tbe 
service  before  it  got  too  bad,  and  on'  August' 
6,  1895,  he  voluntarily  resigned  from  the 
department,  and  thereaft^  failed  to  pay  any 
annual  dues  or  In  any  manner  to  affiliate 
with  the  association;  he  had  lived  and 
worked  upon  a  farm  until  about  a  year  be- 
fore Joining  the  department,  and  after  re- 
signing he  went  npon  a  farm,  whidi  he  and 
his  brother  have  since  worked.  November 
17,  1914,  after  the  lapse  of  more  than  19 
years  from  the  data  of  his  resignation,  plain- 
tiff, for  the  flrst  time,  maVle  application  to 
be  placed  upon  the  pension  roll  of  defend- 
ant, wlildi  was  refused.  The  plalntlfl,  by 
voluntarily  retiring  from  tiie  department, 
as  a  matter  of  law  ceased  to  longer  remain 
a  member  of  the  reUef  association,  and  is 
now  in  no  position  to  claim  any  ben^ts 
therefrom.  By  his  resignation  and  subse- 
qu^it  conduct  be.  abandoned  and  relinquish  eQ 
all  right  If  he  ever  had  any,  to  any  relief 
under  the  provisions  of  the  articles  and  by- 
laws of  defendant.  To  this  ^ect,  in  prin- 
ciple, was  the  case  of  Biyrne  v.  City  of  St 
PaaU.ies  N.  W.  162,  decided  by  thia  court 
June  16,  1917.  We  think  It  conduslve  that 
the  findings  and  order  were  not  warranted 
by  the  evidence,  and  that  defendant  is  en- 
titled to  Judgment,   It  la  so  ordsred. 

Beveraed. 


KINSHlDLIiA  V.    SlSMJj  at  al. 

(No.  20162  (2411 J 

(Supreme  Court  of  Minnesota.     July  0,  1917.) 

(SyUabiu  by  the  Court.) 
1.  AonoN  ON  CoMTBAor— Spkoial  Vbkdiot— 

EVIDBNCK. 
The  evidence  sustains  the  spednl  verdict  of 
the  jury  upon  all  the  issaes  submitted  and  an- 
swered. 
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2.  CoNTKAOis  «s»349(l.  4),  868(1)— EvibsSCT 

«=3471(29)— Acnow. 
No  error  occurred  in  the  trial  to  the  preju- 
dice of  defendants. 

[Ed.  Note.— For  other  caaes,  see  Contracta, 
Cent  Dig.  H  1781, 1791. 1809,  1829 ;  Evidence, 
Cent  Dig.  i  2174J 

Appeal  from  District  Court,  Aitkin  Coun- 
ty; 0.  W.  Stanton,  Judge. 

Action  b7  John  RSnslartla  against  W.  H. 
Small  and  others,  with  ooimtevclaiin  asking 
tor  a  reformatlan  of  the  oantract  Case  set- 
tled after  special  verdict,  and  defendants' 
motion  in  the  alteraatlye  for  Jndgmemt  or  for 
new  trial  was  dented,  and  they  appeaL  Or^ 
der  aftrmed. 

W.  M.  CHara,  of  AltMn,  for  appellants. 
Washbnm,  Bailey  ft  Mltdiell,  of  Duluth,  for 
respondent 

HOLT,  J.  Defendants  liad  taken  flie  con- 
tract to  constmct  a  portion  of  a  state  rural 
highway  for  the  county  of  Aitkin,  and  sub- 
let a  part  to  plaintiff.  When  the  work  was 
completed  a  dispute  arose  as  to  the  amount 
due,  and  this  action  resnlted.  The  answer 
denied  that  the  amount  of  work  was  as 
<aaimed  by  plaintiff,  alleged  overpayment 
and  set  up  a  counterclaim  asking  for  a  refor- 
mation of  the  contract.  By  consent  seven 
issues  were  submitted  to  a  jury  and  answer- 
ed. There  has  been  no  final  disposition  of 
the  action,  but,  after  the  special  verdict,  a 
case  was  settled  and  a  motion  made  In  the  al- 
ternative for  Judgment  or  a  new  trial.  The 
motion  was  denied  and  this  appeal  taken. 

It  is  plain  that  the  nKytlon  for  judgment 
cannot  be  considered.  As  to  some  of  the  Is- 
sues answered  by  the  special  verdict,  the  ver- 
dict is  palpably  correct,  and,  moreover,  a 
final  order  for  Judgment  cannot  be  entered; 
for  there  are  yet  issues  to  be  heard  and  de- 
termined by  the  court 

[1]  Several  assignments  of  error  challenge 
the  sufBdency  of  the  evidence  to  sustain  the 
several  findings  of  the  jury.  We  have  exam 
Ined  the  record  with  care,  and  find  nothing 
tangible  upon  whlA  to  predicate  defendants' 
contention.  No  doubt,  the  estimate  of  the  en- 
gineer in  charge  of  the  work  determined  the 
quantity  of  each  item  for  which  plaintiff 
could  ask  payment  of  his  contract  price.  But 
the  difficulty  here  is  there  is  no  reliable  and 
definite  testimony  either  from  the  engineer 
O'Hara  or  Hans<m,  Ms  assistant,  frem  which 
the  work  could  be  computed.  The  final  esti- 
mate, Sxhlblt  T,  is  for  the  whole  dlBtaaee 
embraced  in  defendants'  contract,  and  does 
not  ^ow  the  amount  dene  apon  the  part  sub- 
let to  plaintiff.  In  fact,  the  jury  hftd  no  evi 
deoce  'of  probative  value  on  llhls  point  other 
than  plaintifll's  own  testlniony  and  Exhibit 
"BB,"  a  statement  furnished  him  by  defend- 
ant SmalL  This  statement  was  evidently  re- 
garded as  dependable  evld«iee  eoncerntaig 
the  quantity  of  the  different  items  of  Wot4£ 
done  by  plaintiff  under  the  contract;  for  as 


to  the  answers  upon  three  items  the  verdict 
corresponds  with  the  statement,  barring  a 
misplaced  decimal.  That  the  quantity  as  to 
one  item  was  larger  than  claimed  in  the  com- 
plaint has  been  rectified  by  a  consent  to  a  re- 
duction, filed  by  plaintiff.  The  fourth  Item 
related  to  so-called  "borrowed"  earth  exca- 
vated end  placed  in  the  road.  Ttie  jury 
found  100  cubic  yards  thereof  done  by  plain- 
tiff. Defendants  daim  that  whatever  of 
"borrowed  earth"  was  in  the  work  was  In- 
duded  in  another  item.  Inasmuch  as  some 
of  the  monthly  estimates  contain  "borrowed" 
earth  as  a  distinct  item,  the  Jury  might  well 
conclude  that  that  kind  of  work  was  not  in- 
cluded in  any  other  item  for  which  plaintiff 
was  credited.  A  fifth  item  in  the  special  ver- 
dict (tae  second  cause  of  action)  for  the  pre- 
mium upon  a  surety  bond  which  plaintiff 
was  required  to  keep  in  force  during  the 
progress  of  the  work  depended  upon  the 
claim  that  plaintiff  had  practically  completed 
bis  work  In  November,  1914,  but  that,  since 
defendants  bad  not  completed  their  part  so 
that  the  final  estimates  could  be  obtained, 
they  desired  a  renewal  of  the  bond,  and  re- 
quested plaintiff  so  to  do,  promising  to  repay 
the  poemlBm  paid  by  him.  The  jury  found 
that  plaintiff  paid  the  premium  of  ^.60  on 
behalf  at  defendants.  There  is  evidence  to 
sustain  the  finding.  The  sixth  and  seventh 
items  of  the  special  verdict  relate  to  extra 
work  and  its  value.  Plaintiff  asserted  this 
upon  the  ground  that  his  contract  was  sub- 
stantially complete  in  the  late  faU  of  1914, 
but,  since  the  other  part  of  defendants'  un- 
dertaking was  not  finished,  the  county  would 
not  make  final  estimate  and  payment,  and  it 
was  not  done  until  the  fall  of  the  following 
year.  In  the  meantime  plaintiff  was  request- 
ed by  defendants  to  maintain  the  road,  that 
is,  repair  what  damage  the  melting  snow  and 
spring  rain  did  to  the  highway,  work  not  re- 
quired by  the  contract  Defendants  contend 
that  the  delay  was  upon  plaintiff's  contract, 
deny  that  what  work  plaintiff  did  in  1915 
was  extra,  and  claim  that  it  was  all  embraced 
in  the  contract.  There  is  much  reason  In  de- 
fendants' contenti<m,  but  plaintiff's  claim  Is 
not  without  support  in  the  record.  This 
court  Is  not  authorized  to  disturb  the  find- 
ings for  extra  work. 

[2]  Certain  errors  are  assigned  upon  tl>e 
rulings  of  the  court  on  the  reception  and  re- 
jection of'  evidence.  The  engineer's  monthly 
estimates  in  so  far  as  the  same  related  to 
work  covered  by  plaintiff's  contract  were 
clearly  admissible.  True,  they  ^e,  perhaps, 
not  sui^used  to  be  as  accurate  as  the  final 
estimate,  but  have  some  value,  being  made 
by  the  engineer  in  charge  of  the  work  for  the 
purpose  of  furnishing  the  basis  for  making 
partial  payments  to  the  contractor.  It  'was 
immaterial  whether  plaintiff  knew  that  the 
county  commissioners  were  to  accept  the 
road.  The  provisions  of  law  applicable  to 
the  construction  of  this  sort  of  road  he'was 
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bound  to  know.  Whether  or  not  plaintiff 
Ehould  maintain  t^e  road  until  accepted  de- 
pended on  his  contract  and  the  statute  un- 
der which  the  work  was  done,  and  no  error 
was  made  In  excluding  plaintiff's  opinion  on 
the  matter.  No  prejudicial  error  occurred  In 
not  permitting  the  engineer,  O'Hara,  to  state, 
as  of  his  own  knowledge,  whether  plaintiff 
was  given  credit  for  the  number  of  cubic 
yards  of  "borrowed"  earth  which  he  actually 
excavated;  for  O'Hara  had  not  been  out  up- 
on the  Job  except  casually.  An  assistant  had 
charge  of  it  in  the  field,  and  assistants  made 
the  final  estimates.  Mr.  O'Hara  could  not 
speak  from  personal  knowledge. 

The  error,  if  there  be  any,  in  the  charge  of 
the  court,  is  not  of  a  serious  character.  In 
speaking  of  the  monthly  estimates  issued  by 
the  engineer,  the  court  read,  as  applicable 
thereto,  the  provision  contained  in  section 
6641,  O.  S.  1913,  Instead  of  the  one  found  in 
section  17  of  cliapter  230,  Laws  1905.  Both 
autUorize  preliminary  estimates  during  the 
progress  of  the  work,  and  on  work  of  tills 
sort  the  issuance  of  certificates  for  the  pay- 
ment of  not  to  exceed  75  per  cent,  thereof. 
So  far  as  the  two  sections  pertain  to  the  is- 
sue before  the  jury,  there  Is  no  substantial 
difference. 

No  other  qaestlon  requires  dlscnssloa  Up- 
on the  record  made  defendants  are  not  In  a 
position  to  complain  of  the  special  verdict 
upon  the  second  and  third  causes  of  action. 

Order  afilrmed. 


McDonald  v.  whipps.   (No.  20891  [les].) 

(Supreme  Court  of  Minnesota.    July  13,  1917.) 

(SvUaiua  ly  the  Court.) 

1.  MoBTOAGES  <©=s38(l)— Deed  ob  MoBTQAQii 
—Evidence. 

The  evidence  sustains  the  finding  that  the 
deed  under  which  plaintiff  claims  ownership 
and  right  of  possession  of  the  land  involved  was 
in  fact  a  mortRage,  securing  an  advance  or  loan 
made  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  lOa] 

2.  Appeal   and    Ebbob   «=»1071(5)— Ikaoou- 

BATE  FiNDINOa  OF  FACT — MaTBRIAUTT. 

Inaccuracies  in  those  findings  of  fact  which 
have  no  bearing  upon  the  conclusion  of  law  fur- 
nish no  ground  for  a  new  trial. 

TEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4238.] 

3.  Appeal  and  Ebbob  «s>219(2)— Ebbonkous 
Finding — Objection. 

Nor  should  there  be  a  reversal  on  a  material 
error  in  the  finding  where  no  application  has 
been  made  to  correct  it  in  the  court  below. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1322, 1328.] 

4.  Ejectment  «=»147— Evidence— Rulings. 

No  error  of  a  prejudicial  nature  was  made 
in  the  rulings  upon  the  reception  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  IS  520,  621.] 

Appeal  from  District  Court,  Scott  County ; 
■P.  W.  Morrison,  Judge. 


Action  in  ejectment  by  Arthur  McDonald 
against  Charles  A..  Whipps.  Judgment  for 
defendant,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Order  affirmed. 

F.  J.  Leonard,  of  Jordan,  for  appelant. 
J.  J.  Moriarty,  of  Shakopee,  for  respondent. 

HOLT,  J.  Action  in  ejectment  wherein 
defendant  prevailed.  Plaintiff  appeals  from 
the  order  denying  a  new  triaL 

The  complaint  alleged  title  In  plaintiff  and 
defendant's  wrongful  possession  of  the  prem- 
ises, btiing  some  30  acres  of  land  In  Scott 
county,  this  stata  Ibe  answer  was,  in  sub- 
stance,  that  on  and  prior  to  November  2, 
1897,  Charles  Swarts  and  wife  owned  a  part 
of  the  land  in  question,  and  on  that  day  made 
a  contract  in  writing  to  convey  the  same  to 
defendant  up<»i  being  paid  a  sum  certain; 
that  on  January  1,  1906,  Charles  Swarts  was 
the  legal  owner  of  the  rest  of  the  land  de- 
scribed in  the  complaint,  and  on  said  date  en- 
tered into  another  written  contract  with  de- 
fendant to  convey  same  to  him  for  a  specific 
consideration;  that  Swarts  subsequently  con- 
veyed said  tracts  of  land  to  bis  daughter  Eva 
Gilkey,  subject  to  the  ccmtracts  held  by  de- 
fendant; that  in  February,  1910,  defendant 
was  In  default  as  to  the  payments  to  be  made 
upon  the  contracts  and  Eva  Gilkey  caused  to 
be  served  upon  him  proper  notices  to  termi- 
nate the  same;  that  shortly  thereafter  and 
prior  to  April  9, 1910,  plaintiff  and  defendant 
made  a  contract  whereby  it  was  agreed  t>e- 
tween  them  that  plaintiff  would  furnish  or 
loan  defendant  $902  to  pay  the  amount  due 
Gilkey  from  defendant  upon  said  contracts, 
and  as  security  for  its  repayment  GUkey 
should  convey  the  land  to  plaintiff,  who 
agreed  to  convey  the  same  to  defendant  upon 
receipt  of  the  money  so  furnished  and  loaned 
with  6  per  cent  interest;  that  plaintiff  did 
furnish  $902  pursuant  to  the  agreement  and 
obtained  a  deed  to  the  land  from  Eva  Gilkey 
and  husband;  that  defendant  has  paid  the 
taxes  on  the  land  since  his  purchase  from 
Swarts,  and  has  enhanced  the  value  thereof 
by  pladng  Improvements  thereon  in  the  sum 
of  11,500;  that  plaintiff  has  continued  to 
recognize  defendant's  rights  in  the  premises 
until  a  short  tlipe  prior  to  the  commence- 
ment of  this  action;  and  that  the  land  is 
worth  $2,400.  Defendant  asked  judgment 
that  he  be  decreed  the  owner  of  the  premises 
subject  to  a  lien  theremi  in  favor  of  plaintiff 
in  the  sum  of  $902  and  interest  at  6  per 
cent  per  annum  since  April  9,  1010.  There 
was  a  reply  denying  the  making  of  a  loan 
and  taking  the  deed  as  security. 

[1]  The  main  attack  is  directed  against 
the  finding  of  an  agreement  between  the  par- 
ties as  all^;ed  in  the  answer  under  which  a 
loan  was  made  and  security  given  by  the  GU- 
key deed.  Defendant's  wife  is  plaintiff's  sis- 
ter. And,  after  a  prior  negotiation  by  her 
husband  bad  failed  to  tn^ng  assistance,  she 
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went  to  her  brotber  and  made  the  arrange- 
meat  under  whl<^  It  Is  claimed  the  money 
was  obtained  and  the  deed  taken.'  She.  did 
not  state  that  she  came  In  behalf  of  her  hus- 
band; but,  considering  the  altnation,  that 
the  contracts  of  purchase  were  in  hie  name 
and  his  waS:  the  reap<wslblllty  to  provide  a 
home  for  thei  family,  it  Is  reasonable  to  in- 
fer that  the  contract  was  made  for  his  bene- 
fit and  so  understood  by  plaintiff.  The  tes- 
timony of  Mrs.  Whlpps  Is  positive  and  clear 
that  the  agreement,  in  the  main,  was  as  found. 
We  think  she  is  corroborated  by  admissions 
made  by  plaintiff  to  others,  by  the  fact  that 
for  So  long  a  time  thereafter  defendant  re- 
mained In  ondisturbed  possession,  and  that 
ench  an  arrangement  would  be  one  likely  to 
be  made  under  the  circumstances  and  the  re- 
lationship then  existing.  We  are  mindful  of 
the  rule  that  the  burden  rested  upon  defend- 
ant to  produce  clear,  strong,  and  convincing 
pro(tf  that  the  deed  in  question  was  intended 
as  a  mortgage.  Dnnnell's  Minn.  Digest,  sec- 
tion 6157.  If  In  fact  the  deed  was  a  mort- 
gage, defendant  may  avail  himself  thereof 
In  this  action,  thou^  not  the  grantor  In  the 
deed.  Tenvoorde  v.  Tenvoorde,  128  Minn. 
126^  ISO  N.  W.  390,  and  cases  there  dted. 
We  think  the  finding  upon  this  main  proposi- 
tion, that  plaintiff  took  the  deed  as  security 
for  the  money  paid  Gilkey  In  defendant's  be- 
half, la  sufficiently  supported. 

[2]  In  certain  respects  the  findings  are  In- 
accurate, but  those  containing  such  inaccura- 
cies are  not  upon  vital  or  material  Issues  in 
the  case,  and  have  no  bearing  upon  the  com- 
cluston  of  law.  Whether  the  agreement  be- 
tween the  parties  was  made  a  few  days  be- 
fore or  a  few  days  after  the  expiration  of  the 
time  limit  set  in  the  notices  terminating  the 
Swarts  contracts  is  ImmaterlaL  Mrs.  GUkey 
did  not  Insist  upon  a  forfeitnre.  Kor  Is  the 
finding  as  to  the  amount  due  Important. 
Mrs.  Ollkey  claimed  |902,  and  defendant  con- 
cedes it  to  be  correct.  As  to  the  taxes  and 
the  value  of  Improvements  made  upon  the 
land,  the  findings  may  be  Justly  criticized  as 
being  anrellable  and  eyidentlary,  but  these 
matters  do  not  control  or  bear  up<»i  the  con- 
clusion of  law. 

[3]  There  is,  however,  (ne  lnaceara<7  that 
is  material.  The  court  found  that  defendant 
had  paid  $60  since  the  deed  was  made  and 
reduced  plaintiff's  lien  In  that  amount.  This 
was  wrong.  Defendant's  answer  is  clear  as 
to  the  amount  due.  He  specifically  admits  a 
lien  in  favor  of  plalntlfl  for  $902  and  Interest 
at  6  per  cent  per  annum  from  April  9,  1910, 
and  prays  a  decree  accordingly.  This  error 
is  not  a  ground  for  reversal  of  the  order,  for 
no  application  appears  to  have  been  made  to 
the  court  below  for  a  correction. 

[4]  The  errors  assigned  upon  the  rulings  at 
the  trial  are  readily  disposed  of.  Evidence 
of  Improvements  made  and  taxes  paid  by  de- 
fendant subsequent  to  the  deed  to  plaintiff 


was  plainly  admissible.  It  Is  not  likely  that 
any  one  but  an  owner  would  pay  taxes  or 
make  valuable  betterments  on  property. 
What  was  done  in  this  respect  prlof  to  the 
deed  to  plaintiff  had  no  great  bearing  on  the 
Issues  of  this  lawsuit,  but  the  admlsdon  of 
testimony  relating  thereto  may  be  Justified 
on  the  ground  that  It  rebuts  the  inference  of 
an  Intention  to  abandon  the  land,  which 
ml^t  otherwise  arise  from  tiie  failure  of 
defendant  for  so  long  a  time  to  make  any 
payments  upon  his  contracts  of  purchase. 
Bxhiblts  G  and  D  are  not  In  the  return  or 
record.  If  we  assnme  that  Exhibit  O  was 
a  note  for  $1,000  which  the  witnesses  say 
plaintiff  was  willing  then  to  accept,  it  corrob- 
orates defendant's  claim  that  plaintiff  did  not 
purchase  the  land  for  himself,  but  took  the 
deed  as  security  for  the  $902  advanced  or 
loaned  defendant. 

The  order  must  be  a£9rmed,  but  without 
prejudice  to  an  application  to  the  court  below 
to  correct  the  amount  of  the  lien  so  as  to  cor- 
respond with  the  sum  conceded  by  the  an- 
swer. 

Order  afiSrmed. 


ORENSTEIN  v.   PREFERRED   AGO.   INS. 

C!0.  OP  NEW  YORK. 

(No,  2042T 1222].) 

(Supreme  Court  of  Minnesota.    July  18,  1917.) 

(ByUaiua  hy  the  Court.) 

Insurance  ®=9467  —  Accident  Insubanot  — 

Risk— LiABiLrrr. 
The  accident  insurance  policy,  issued  by  de- 
fendant, insured  plaintiff  gainst  disability  or 
death  resulting  trom  bodily  Injury  effected 
through  externa],  violent,  and  accidental  means, 
and  provided  that  if  the  loss  of  either  foot 
riioula  "result  solely  from  such  injury  within 
90  days  from  the  date  of  the  accident,"  the  de- 
fendant would  pay  him  a  sum  certain.  Plain- 
tiff suffered  an  accident  to  a  toe  on  his  left  foot, 
within  the  meaning  of  the  policy,  on  May  23, 
1915.  About  three  montlis  later  infection  set  in, 
and  it  became  necessary  to  amputate  the  foot 
September  25,  1915.  The  loss  did  not  take  place 
within  the  time  specified  in  the  policy,  and  is 
not  covered  thereby. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig,  g  1187.] 

Appeal  from  District  C!oart,  Ramsey  Coun- 
ty;  Olln  B.  Lewis,  Judge. 

Action  by  U  F.  Orensteln  against  the  Pre- 
ferred Accident  Insurance  Company  of  New 
York.  Judgment  for  defendant,  and  from  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Order  affirmed. 

O.  D.  &  R.  D.  O'Brien,  of  St  Paul,  for  ap- 
pellant Barrows,  Stewart  &  Ordway,  of  St 
Paul,  for  respondent 

HOLT,  J.  While  plaintiff  held  an  accident 
insurance  policy,  issued  by  defeqdant,  be  met 
with  an  accident  resulting  In  the  loss  of  a 
foot  In  this  action,  to  recover  the  amount 
stipulated  In  the  policy,  the  court  found  that 
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he  was  not  entitled  thereto.  He  appeals  from 
the  order  denying  a  new  trlaL 

The  ^Ucy,  made  a  part  of  the  findings,  pro- 
vides that  defendant — 

"does  insure,  subject  to  all  the  proTisions  and 
conditions  herein  contained  or  indorsed  hereon, 
the  person  (herein  called  the  insured)  named  and 
described  in  the  aforementioned  schedule 
*  *  *  against  disability  or  death  resulting 
directly,  independently  and  exclusively  of  any 
and  all  other  causes  from  bodily  injary  effected 
solely  through  external,  violent  and  accidental 
means.  Part  1.  If  any  one  of  the  following 
losses  shall  result  solely  from  such  injury  with- 
in ninety  days  from  the  date  of  the  accident, 
the  company  will  pay  in  lieu  of  other  Indemnity, 
for  lose  of  either  foot  by  severance  at  or  above 
the  ankle,"  ?1,875. 

The  court  found  that: 

On  or  about  May  22,  1915,  plaintiff  "received 
a  bodily  injury  effected  through  external,  vio- 
lent, and  accidental  means  by  which  one  of  his 
toes  on  his  left  foot  was  cut  and  injured ;  that 
said  wound  did  not  heal,  and  on  or  about  Au- 
gust 17.  1915,  said  toe  and  foot  became  and 
was  infected  because  of  said  cut  and  injury ; 
that  said  infection  progressed  and  continued  un- 
til the  25th  day  of  September.  1915;  that  by 
reason  thereof  plaintiff  was  cmliged  to  submit 
to  an  amputation  of  said  left  foot  above  the 
ankle;  that  said  amputation  and  loss  of  said 
foot  was  due  solely  and  entirely  to  the  said 
aforesaid  injury  received  by  plaintiff  to  said 
toe  on  the  left  foot." 

It  was  farther  fonnd  that  plaintiff  failed 
to  give  written  notice  of  the  accident  and 
injury  as  required  by  the  policy,  and  that 
on  or  about  November  8,  1915,  defendaat 
denied  all  liablUty. 

The  bodily  Injury  effected  through  external, 
violent,  and  accidental  means  which  plain- 
tiff met,  and  upon  which  the  right  of  re- 
covery must  be  predicated,  occurred  on  the 
22d  or  25th  day  of  Hay,  1915,  when  the  chisel 
of  a  diiropodist  who  was  treating  an  ingrow- 
ing toenail  slipped  and  made  a  small  cut 
or  slit  in  the  toe.  The  infection  whi<3i  hap- 
pened to  set  in  later  is  not  a  risk  covered 
by  the  policy,  nor  is  the  amputation,  unless 
the  same  can  be  traced  to  and  based  npon  the 
accident  in  May.  EYom  the  provision  already 
quoted  it  is  plain  that  the  loss  of  the  foot 
must  have  occurred  within  90  days  after 
the  accidental  injury  of  May  25,  1916,  In 
order  to  give  rise  to  indemnity  under  the  pol- 
icy. The  lang^uage  Is  so  definite  and  clear 
in  this  respect  that  there  is  no  room  for 
construction.  The  finding  is  also  clear  that 
the  accident  was  the  slipping  of  the  chisel 
in  May,  and  not  the  Infection  in  August 
The  loss  of  the  foot,  or  the  amputation  there- 
of, took  place  September  26,  1915,  more  than 
120  days  after  the  accident.  The  loss  Is 
therefore  not  covered  by  this  policy.  1  C!orp. 
Jur.  469,  S  179;  Palmer  v.  Commercial  Ass'n, 
53  Hun,  601,  6  N.  Y.  Suh>.  870,  afBnned  in 
127  N.  Y.  678,  28  N.  E.  266;  Hagadorn  v.  Ma- 
sonic Accident  Ass'n,  00  App.  Div.  321,  69 
N.  T.  Snpp.  831;  Brown  v.  Dnlted  States 
Casualty  Co.  (0.  O.)  95  Fed.  935;  and  Perry 
V.  Investment  Co.,  99  Mass.  162. 

Having  reached  the  conclusion  that  the 


loss  pl&lntlfr  snstained  in  the  ampntatlon 
of  his  foot  was  not  covered  by  the  policy, 
liecanse  it  took  place  more  than-OO  days  after 
the  accident,  we  need  not  consider  the  ques- 
tions raised  eonoemlng  notice  to  defaidant 
of  the  accident  and  loss  or  the  waiver  thereof, 
for,  in  any  ervent,  the  order  for  Jodgment 
must  remain  as  it  now  i& 
l%e  order  is  afflrmed. 


GBOBGB  GOETON  MACHINE  CO.  t.  GRIG- 

NON.    (No.  20350 I1T6J.) 
(Supreme  Court  of  Minnesota.    July  6,  1917.) 

(BtOabut  iy  the  Court.) 

1.  AorroiT  fob  Goods  Boli>— Pabtibs  to  Coif  • 

TBACT. 

The  evidence  justified  the  jury  in  finding 
the  sale  involved  in  tliis  action  to  have  been  be- 
tween plaintiff  as  seller  and  defendant  as  por- 
chaser. 

2.  Apfbai:,  and  Bbbob  «s»1061(2)— Dbhiai*  or 
Motion  to  Oibmiss-Cobe  or  Ebbob. 

Error  in  denying  a  motion  to  dismisB  when 

a  plaintiff  rests  is  cured  if  the  evidence  warrants 

a  submission  to  the  jury  when  both  parties  rest. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Gent  Dig.  t  ^209.] 

8.  WitRBSSES  «3>387,  394— Cboss-Examiha- 
TiOR— Bbdibeot  Exauination— Scope. 
Prior  written  or  verbal  statements  of  a  wit- 
ness inconsistent  with  his  testimony  on  tiie 
stand  may  be  bron^t  out  in  cross-examination ; 
but  it  is  not  pemissibla  on  redirect  to  rebnt 
such  inconsistent  statements  by  others  of  a  con- 
trary tenor  made  by  the  witness  on  other  oc- 
casiona 

[EM.  Note.— For  other  eases,  see  'Witnesses, 
Cent.  Dig.  {|  1228-1232.  1258,  1259.] 

4.  BviDBiTCB  «s>244(7),  471(28)— Trial  «s»75 
— AnuissiBiLrrT— CoMOJCUBioN— Objectionb 

TO. 

Other  assignments  of  error  on  rulings  at  the 
trial  are  without  merit. 

[Ed.    Note.— For   other  cases,    see   Evidence, 
Cent.  Dig.  S§  923,  2173;    Trtol.  Cent  Dig.  U 
171-182,  252.] 
6.  New  Tbiai.  «s»28— Gboondb— Mibcorduct 

OF  FAKrr. 
It  cannot  be  held  that  the  court  erred  when 
denying  a  new  trial  for  alleged  misconduct  of 
the  prevailing  party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  42.] 

Appeal  from  District  Court,  St  trf>ni8  Coun- 
ty; Wm.  A.  Cant,  Judge. 

Action  by  the  George  Gorton  Machine  Com- 
pany against  Peter  Grignon,  Jr.,  trading  in 
business  as  the  Marine  Iron  &  ShlpboUding 
Works.  Judgment  for  plaintiff,  motion  In  the 
alternative  for  Judgment  or  a  new  trial  de- 
nied, and  defendant  appeals.    Order  afiHrmed. 

Leo  A.  Ball,  of  Dnluth,  for  ai^tellant 
Courtney  &  Courtney,  of  Dulutli,  for  respond- 
ent 

HOLT,  J.  Action  to  recover  the  nnpald 
piurchase  price  on  certain  madilnes  alleged 
to  have  been  sold  and  delivered  to  defendant 
by  plaintiff.  Verdirt  for  plaintiff.  Defendant 
appeals  from  the  order  denying  his  motion 
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In  tbe  alternatlTe  tta  Judgment  or  a  new 

trial. 

[1]  Plaintiff,  a  corporation,  manufactures 
and  sells  machines  used  In  making  shells. 
Defendant,  in  business  in  Duluth,  desired 
such  machines,  and  sent  a  Tet)resentatlve  to 
plaintiff's  factory  at  Baeine,  Wis.,  to  investi- 
gate the  merits  of  plaintiff's  make,  and  pur- 
chase, if  satisfactory.  He  arrived  at  Racine 
on  a  Sunday,  and  on  the  same  day  made  an 
arrangement  to  procure  20  machines,  wMch 
were  afterwards  made  ready,  shipped  to  and 
received  by  defendant  at  Duluth,  Minn.  The 
agreed  price  was  $12,000,  whereof  |6,500  was 
paid.  The  balance  is  represented  In  the  vep- 
diet  The  defense  was  that  plaintiff  had 
sold  the  machines  to  one  B.  C.  Bacon,  who 
la  tnm  sold  them  to  <defendant,  and  that 
be  bad  fnlly  paid  for  them. 

Nothing  will  be  gained  by  giving  a  synoiMls 
ai  the  evidence  bearing  upon  the  Issue  wheth- 
er the  sale  by  plaintiff  was  to  doCendant  di- 
rect or  to  Bacon.  The  record  la  such  that 
the  Jury  could  have  found  either  way  without 
the  verdict  being  subject  to  even  critlclam 
from  an  ai^ellate  court  No  complaint  Is 
made  of  the  manner  in  which  the  learned 
trial  court  submitted  the  issue  to  the  Jury. 
The  verdict  must  therefore  stand,  unless  prej- 
udicial error  was  made  In  rulings  upon  the 
admlsaion  or  exclusion  of  testimony  or  In 
refusing  a  new  trial  for  mlscoaduct  of  the 
prevailing  party. 

[2]  We  have  already  said  that  the  evidence 
made  the  sale  from  plaintiff  to  defendant  a 
Jury  question.  This  being  so,  the  error,  it 
any,  in  denying  defendant's  motion  to  dis- 
miss when  plaintiff  rested  was  cured.  Dun- 
nell's  Minn.  Dig.  (  9T60;  Busack  v. 'Johnson, 
129  Minn.  364,  152  N.  W.  757. 

[3]  Error  Is  assigned  upon  the  reception 
In  evidence  of  a  criminal  complaint  sworn  to 
by  one  Geistman,  the  representative  of  de- 
fendant who  ordered  the  machines  or  had  the 
original  transaction  with  plaintiff.  The  trial 
developed,  that  Bacon  had  received  $4,500 
from  defendant  on  account  of  these  machines 
which  had  not  been  turned  over  to  plaintiff. 
Geistman  was  called  as  a  witness  by  de- 
fendant, and  gave  testimony  tending  to  show 
the  sale  by  plaintiff  to  have  been  to  Bacon 
Instead  of  to  defendant  On  cross-examina- 
tion this  criminal  complaint,  charging  Bacon 
with  having  embezzled  the  $4,500  mentioned 
of  defendant's  money,  was  received  in  evi- 
dence. No  doubt,  this  was  proper  cross-ex- 
aminaUon.  It  was  a  prior  statement  of  the 
witness  inconsistent  with  his  statements  on 
the  stand;  for,  if  defendant  purchased  the 
machines  from  Bacon,  this  money  paid  on 
the  machines  belonged  to  Bacon,  and  defend- 
ant had  nothing  to  say  concerning  its  dis- 
position. Neither  was  there  error  in  refusing 
on 'redirect  to  permit  Geistman  to  testify  to 
what  evidence  he  gave  in  the  preliminary  ex- 
amination had  a  month  later,  after  Bacon's 
arrest  imder  the  complaint.    Gdstman's  posi- 


tion in  this  litigation  Is  sufficiently  analogous 
to  that  of  a  party  In  Interest  so  as  to  make 
applicable  the  rule  stated  in  Marvin  v.  Dutch- 
er,  26  Minn.  301,  4  N.  W.  686,  and  Ikenberry 
T.  New  York  Life  Ins.  Co.,  127  Minn.  216, 
149  N.  W.  292,  namely: 

"An  admission  by  a  party  against  his  interest 
at  one  time  cannot  be  rebutted  by  proof  of  a 
statement  made  in  his  ovrn  favor  at  another 
time." 

The  vrttness  bad  full  opportunity  then  and 
there  on  the  witness  stand  to  explain  the 
statements  made  in  the  criminal  complaint, 
but  obviously  it  Is  not  expedient  on  redirect 
to  go  into  statements  made  at  other  times  for 
such  explanation.  , 

[4]  Defendant  bad  called  out  tiie  cMiversa- 
tlons  between  Bacon  and  Mr.  Gorton,  plain- 
tiff's president,  and  cannot  well  be  heard  to 
object  to  the  whole  thereof.  Moreover,  dur- 
ing the. course  of  the  trial  testimony  was  ad- 
duced tending  to  prove  that  Bacon  represent- 
ed defendant  In  the  transaxrtiou ;  if  he  did, 
Gorton  could  certainly  testify  to  what  Bacon 
said  and. did  therein.  Manifestly  there  was 
no  error  in  sustaining  the  objection  to  this 
question  asked  the  witness  Geistman:  "Did' 
you  give  plaintiff  any  order  for  these  ma- 
chines?" It  called  for  a  conclusion  which 
was  for  the  Jury. 

[{]  Error  la  also  assigned  upon  the  court's 
refusal  to  grant  a  new  trial  for  misconduct 
of  the  prevailing  party.  It  was  claimed  that 
during  the  trial  Mr.  Gorton  approached  one 
Juror  in  "an  affable  manner  and  made  an  ef- 
fort to  talk  to"  him,  but  the  Juror  walked 
away,  and  that  he  was  observed  talking  to 
another  Juror  in  the  corridor  of  the  court 
bouse.  Both  the  Juror  and  Mr.  Gorton  ad- 
mit that  some  words  passed  between  them, 
but  wholly  foreign  to  any  Issue  In  the  case. 
In  the  Judgment  of  the  trial  court  the  ln<d- 
dent  was  considered  not  of  sufficient  Imx)or- 
tance  to  raise  a  suspicion  that  prejudice  re- 
sulted from  this  failure  of  the  Juror  and 
Mr.  Gorton  to  observe  the  usual  proprieties 
of  a  trial.  We  have  no  reason  to  question 
the  soundness  of  the  trial  court's  Judgment 
in  this  respect. 

Order  affirmed. 


WARD  V.  ALLEN.    (No.  20413  [111].) 
(Supreme  Court  of  Minnesota.    July  13,  1917.) 

(Byttalm*  by  the  Court.) 

1.  ChATOX   MoBTOAaKS    «s>69— Dkuvkbt— 

EVIOERCE. 

The  evidence  examined,  and  htld  insuffi- 
cient to  warrant  the  submission  to  the  jury  of 
the  question  h>€  deliTery  of  the  chattel  mortgage 
under  which  plaintiS  claims  title, 

[Ed.  Note.— For  other  cases,  see  Chattel  If  ort- 
gages.  Cent  Dig.  J  110.] 

2.  Compromise  and  Settlement  4=»24r— Evi- 
dence— DiBECTED  VEBDICT. 

Plaintiff  was  not  entitled  to  a  dii«cted  ver- 
dict for  the  evidoice  wonld  Justify  the  jury 
in  wding  that  a  valid  contract  was  entered  into 
whereby  the  said  chattel  mortgage  was  to  be  ex- 
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tinguisbed,  that  such  contract  had  been  partly 
performed  by  defendant,  and  that  he  was  ready, 
willing  and  able  to  completely  perform  his  part 
thereof. 

[£d.  Note.— For  other  cases,  se«  Compromise 
and  Settlement,  Cent  Dig.  {  95.] 

Appeal  from  District  Court,  Martin  Coun- 
ty; James  H.  Quinn,  Judge. 

Action  in  replevin  by  De  Forrest  Ward 
against  Albert  R.  Allen.  Judgment  for  de- 
fendant, motion  for  j'Udgment  non  obstante  or 
for  a  new  trial  denied,  and  plaintiff  appeals. 
Remanded,  witb  directions  to  grant  a  new 
trUl. 

John  E.  Palmer,  of  Fairmont,  for  appellant. 
Putnam  &  Carlson,  of  Bine  Earth,  for  re- 
spondent. 

HOLT,  J.  Action  in  replevin.  Defendant 
had  a  verdict,  and  plaintiff  moved  in  the  al- 
ternative for  Judgment  non  obstante  or  a  new 
trial.  The  motion  was  denied  and  this  appeal 
resulted. 

The  parties  were  partners  In  the  practice 
,  of  law  for  Ave  years.  Upon  the  dissolution 
of  the  partnership  the  defendant  gave  to 
plaintiff  his  promissory  note  for  $760,  agreed 
to  pay  the  firm  indebtedness,  with  one  excep- 
tion, and  took  over  the  firm  assets,  including 
a  law  library  and  office  furniture.  About  a 
year  thereafter,  or  in  September,  1908,  to  ad- 
just the  amount  then  due  on  the  $750  note 
and  upon  the  firm  indebtedness,  which  plain- 
tiff had  in  the  meantime  taken  up,  defendant 
gave  plaintiff  his  three  promissory  notes  In 
the  sum  of  $1,500  each,  secured  by  chattel 
mortgage  upon  the  law  library  and  office  fur- 
niture. Default  was  made  In  the  payment  of 
these  several  notes,  and  on  September  1, 1011, 
the  parties  agreed  that  upon  the  four  notes 
mentioned  there  was  then  due  $6,000.  To  evi- 
dence this  indebtedness  defendant  gave  plain- 
tiff two  promissory  notes,  one  for  $1,500,  due 
December  1, 1912,  and  one  for  $4,500,  due  five 
years  from  that  date,  both  bearing  6  per  cent 
interest.  So  far  there  is  no  nmterial  dispute 
between  the  parties.  It  apx)ears  that  two 
chattel  mortgages  upon  the  property  mention- 
ed were  executed  at  the  time  these  two  notes 
were  made.  The  one  securing  the  $1,500  note 
defendant  admits;  but  the  one  purporting  to 
secure  the  $4,500  note,  being  the  one  upon 
which  plaintiff  predicates  his  cause  of  action, 
defendant  denies.  The  complaint  alleged  the 
ownership  and  rl^t  to  the  immediate  posses- 
sion of  the  goods  described  in  the  mortgage, 
their  wrongful  detention  by  defendant  after 
demand,  and  the  value.  The  answer  was  a 
general  denial,  except  the  value  of  the  prop- 
erty was  admitted  In  the  amount  of  $1,500. 
The  court  instructed  the  Jury  that  defendant 
was  entitled  to  a  verdict  If  they  found  there 
had  been  no  delivery  of  the  mortgage,  and  al- 
so the  same  verdict  should  be  returned  if  the 
facts  were  as  claimed  by  defendant  in  re- 
spect to  the  compromise  bereinafter  referred 
to. 


[1]  The  main  contentirai  of  appellant  is  that 
the  verdict  is  not  justified  by  the  evidence  on- 
der  either  ^of  the  two  defenses  submitted  to 
the  jury.  The  particular  assignments  of  er- 
ror challenging  these  defenses  relate  to  the 
charge.  It  is  claimed  the  court  erred  in  sub- 
mitting the  question  of  delivery  of  this  $4,500 
chattel  mortgage  to  the  Jury.  A  perusal  of 
the  testimony  leaves  us  with  the  conviction 
that  the  verdict  cannot  be  sustained  If  based 
upon  nondelivery.  Defendant  in  hia  testi- 
mony admitted  his  signature  to  the  mortgage, 
declared  his  implicit  confidence  in  the  integ- 
rity of  the  notary  who  took  his  acknowledg- 
ment, and  of  the  witnesses  to  his  execution 
of  the  instrument  It  is  true  he  stated  that, 
although  the  signature  is  his,  he  never  cour 
sdously  signed  or  acknowledged  the  execu- 
tion at  the  mortgage,  and  farther  made  the 
bald  statement  that  It  was  not  delivered; 
but  we  think  that  should  be  held  on  a  t>ar 
with  the  statement  in  re^>ect  to  the  signing 
and  acknowledgment  The  fkict  remains  be 
did  sign  and  acknowledge  the  instrument, 
and  it  Is  now  in  the  hands  of  the  grantee.  If 
the  signing  and  acknowledgment  were  unoon- 
sdously  done,  so  must  have  been  the  delivery. 
The  unconscious  part  most  refer  to  the  pres- 
ent recollection.  After  the  lapse  of  five  years 
the  details  of  a  transaction  fade  readily  from 
the  memory,  especially  of  a  busy  lawyer  who 
almost  daily  has  to  do  with  the  execution, 
and  delivery  of  instruments.  Defendant  was 
a  lawyer  of  many  years'  standing.  He  labor- 
ed under  no  mental  disability.  Apparently 
ample  time  was  taken  In  adjusting  the  bosl- 
ness  both  parties  had  in  mind.  It  is  incon- 
ceivable that  defendant  would  nnconsdonsly 
execute  two  chattel  mortgages  if  he  intended 
to  execute  but  one.  If  he  executed  the  one 
for  d^very,  the  other  must  have  been  exe- 
cuted for  the  same  purpose.  Plaintiff  testi- 
fied to  a  delivery,  and  the  legal  presumptions 
as  well  as  the  surrounding  circumstances  are 
BO  strongly  corroborative  thereof  that  we  cod- 
clude  nO  issue  was  raised  for  the  jury  upon 
this  defense.  Jenson  v.  Chicago,  Milwaukee- 
&  St  Paul  Ry.  Co.,  87  Minn.  383,  34  N.  W. 
743;  Tucker  v.  Helgren,  102  Minn.  382,  US 
N.  W.  012;  Murray  v.  Foskett,  U4  Minn.  44, 
130  N.  W.  14.  This  wror  will  necessitate  a 
new  trial;  for  It  cannot  now  be  ascertained 
upon  which  submitted  defense  the  verdict 
rests.  It  cannot  be  held  that  plaintiff  has 
waived  the  right  to  challenge  the  defense  now 
discussed  by  requesting  an  instruction  as  to- 
the  quantum  of  proof  necessary  to  overcome 
the  presumption  of  delivery. 

[2]  But  plaintiff  claims  that  he  was  en- 
titled to  a  directed  verdict,  and  that  the  de- 
fense of  equitable  estoppel,  so  called,  sub- 
mitted by  the  court  was  not  made  out.  We 
think  the  evidence  made  a  case  for  th» 
Jury  upon  this  branch  of  the  defense.  The 
situation  on  May  7,  1915,  was  this :  PlalntlST 
had  placed  the  $1,500  note  In  judgment,  ex~ 
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ecntton  bad  been  returned  unsatisfied,  and 
an  order  In  supplementaiy  proceedings  had 
Issued  requiring  defendant  to  make  a  dis- 
closure concerning  bis  property  at  H  o'clock 
tbat  day.  Tbe  iwrtles  bad  previously  met 
to  adjust  tbe  matters  between  tbem,  and  bad 
progressed  so  far  tbat  a  meeting  on  this  date 
bad  been  arranged  for  in  defendant's  office  at 
Fairmont  £arly  in  the  forenoon  plaintiff 
arrived,  and  also  Mr.  Putnam  who  was  to  asr 
slst  defendant.  Tbe  Judgment  mentioned, 
with  costs,  amounted  to  nearly  fl,800.  Tbe 
JM>500  was  unpaid,  but  not  due.  Tbe  se- 
curity was  insufficient,  and  the  maker  of  the 
note  of  doubtful  financial  responsibility. 
Defendant  testified  tbat  It  was  then  and 
there  agreed  that  be  should  pay  plaintiff 
In  full  for  all  'claims  held  against  bim  $4,2S0. 
Of  this  som  $1,250  should  be  paid  in  casb, 
and  tbe  balance  should  be  paid  by  plaintiff 
receiving  a  promissory  note  of  one  VIrgens 
for  13,000  secured  by  an  assignment  of  a 
one-ttilrd  interest  in  a  second  mortgage  of 
$10,000  upon  VIrgens'  farm.  An  additional 
sum  should  also  then  be  paid  plaintiff  equiva- 
lent to  3  per  cent,  per  annum  upon  the  VIr- 
gens note  from  tbat  date  to  Its  maturity. 
This  agreement  having  been  condtided,  Mr. 
Pntnam,  for  defendant,  went  with  plaintiff 
to  the  bank,  procured  $1,760,  wbldi  was 
tnmed  over  to  plaintiff,  who  was  to  retain 
$1,290,  was  to  satisfy  the  Judgment  and  chat- 
tel mortgages,  and  return  to  defendant's 
'Office,  where  he  was  to  receive  tbe  VIrgens 
note  and  mortgage  and  return  to  defendant 
«ny  balance  of  the  $1,750  tbat  mlgfat  come  to 
him  upon  a  proper  computation  of  the  ad> 
ditlonal  Interest  plaintiff  waa  to  have  on.  tbe 
VIrgens  note.  Plaintiff  went  to  satisfy  the 
note  and  mortgage,  and  returned  to  defend- 
ant's office  when  the  Vlrgois  note,  with 
proper  assignment  of  the  mortgage  securing 
It,  as  agreed,  was  tendered,  but  in  the  mean- 
time the  parties  seem  to  have  been  unable  to 
figure  tbe  additional  interest  plaintiff  was 
to  have  upon  tbe  VIrgens  note  so  as  to  arrive 
at  the  same  result.  Thereupon  plaintiff  re- 
fused to  accept  tbe  VIrgens  note  and  mort- 
gage, and  left  without  offering  to  return  tbe 
m<mey  be  had  received.  Plalntifrs  version 
of  tbe  alleged  settlement  is'  unnecessary  to 
here  state.  It  differs  materially  from  defend- 
ant's, but  tbe  Jury  could  have  found  defend- 
ant's true.  According  to  that  a  new  contract 
was  entered  Into  based  upon  an  adequate  con- 
sideration. An  apparently  uncollectible  Judg- 
ment of  $1,800  and  a  note  of  $4,SO0  equally 
doubtful  except  as  b6th  were  secured  l^ 
chattel  mortgages  on  property  worth  no  more 
than  $1,5<)0,  in  defendant's  opinion,  the  note 
not  due  until  a  year  and  four  months  there> 
after,  were  compromised  and  settled  for  $4,- 
'250  in  cash  and  note  adequately  secured  as 
already  stated.  From  these  facts  the  Jury 
might  conclude  that  there  had  been  to  all  In- 


tents apd  purposes  an  accord  and  satis- 
faction, 80  far  as  defendant  was  concerned, 
in  that  tbe  promise  of  defendant  to  perform 
the  compromise  or  new  contract,  that  Is, 
to  pay  tbe  money  and  turn  over  tbe  VIrgens 
note  and  mortgage,  had  been  accepted  as  a 
satisfaction  of  the  accord.  In  section  98, 
1  Corp.  Juris,  667,  it  is  said : 

"It  la  too  wdl  settled  to  admit  of  doubt  that, 
If  the  promise  or  aereeoient  itself,  and  not  tbe 
performance  thereof,  is  accepted  in  satisfaction 
of  tbe  demand^  and  the  agreement  to  accept  is 
based  on  a  sufficient  consideration,  the  demand  is 
extinguished  and  cannot  be  tbe  foundation  of  an 
action." 

And  many  cases  are  dted  illustrating  tbe 
rule.  Among  these  we  find  Bandman  v. 
Finn,  185  N.  T.  508,  78  N.  B.  175,  12  L.  B.  A- 
(N.  S.)  1134,  which  might  be  said  to  preset 
facts  of  sufficient  similarity  to  those  here 
disclosed  so  that  tbe  same  legal  theory  there 
applied  ought  to  govern  bere^  See,  also, 
Cbicora  Fertilizer  Company  v.  Xtanan,  91  Md. 
144,  46  Atl.  347,  60  L.  R.  A.  40L  "Hie  Jury 
might  wen  find  tbat  plaintiff  accepted  the 
promise  of  defendant  to  pay  the  $1,250  and 
assign  the  VIrgens  note  and  mortgage  with 
the  additional  3  per  cent,  as  a  full  satis- 
fliction  of  the  compromise.  If  such  were  the 
ftict,  none  of  the  old  claims  embraced  in 
the  compromise  can  be  enforced.  The  cir- 
cumstance that  both  parties  were  lawyers 
of  experience  points  to  tbe  cmiclnsion  that 
their  promises  and  agreements  in  the  new 
contract  were  intended  to  satisfy  and  super- 
sede tbe  old  claims  as  compromised.  The 
$1,750  was,  no  doubt,  turned  over  and  re; 
ceived  upon  the  new  <!ontract,  and  neither 
could  have  harbored  the  thought  that  it  was 
to  apply  upon  tbe  prior  claims.  We  think  de- 
fendant's evidence  on  this  branch  of  tbe  case 
makes  a  question  of  fact  to  be  decided  by 
the  Jury  under  proper  instruction. 

Nothing  need  be  said  on  the  exclusion  of 
Exhibit  H.  If  tbe  exhibit  be  deemed  ma- 
terial, we  see  no  reason  why  a  somewhat 
better  foundation  for  its  introduction  may 
not  be  readily  furnished  at  a  futoM  trial. 
Tbo  assignments  of  error  directed  against 
the  charge  of  the  court  require  no  diiscusaion, 
except  to  aay  that  we  fail  to  see  how  a  de- 
fense of  aauitable  estoppd  can  be  worked 
out. 

Since  defendant  professes  to  be  anxious 
and  willing  to  carry  out  the  new  contract, 
it  is  not  amiss  to  suggest  that  he  place  his 
offer  so  to  do  In  such  shape  at  the  trial  of 
the  case  that  plaintiff  may  be  assured  of 
what  is  still  coming  to  blm  without  further 
litigation. 

Tbe  cause  Is  remanded,  with  direction  to 
grant  a  new  trial. 

QTTINN,  J.,  took  no  part  In  tbe  decision 
of  this  case. 
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CLAPPBE  v.  DICKINSON.    (No.  20465  [285].) 
(Sopreme  Court  of  Minnesota.    Jidy  11,  1&17.) 

(SyUalut  (v  tKa  Court.) 

1.  MA8TBH  AND  Sebvant  «=s228(2)— Injust 
TO  Sebvant— Fedekal  Safety  Appliance 
Act— LiABiuTT  of  Intebstate  Cabbieb. 

An  interstate  railway  carrier  is  liable  in 
damages  to  an  employ4  injured  in  tlie  discharge 
of  his  duties,  regardless  of  the  position  be  may 
have  occupied  at  the  time  he  was  injured,  where 
the  carrier's  failure  to  comity  with  the  federal 
Safety  Appliance  Act  (Act  March  2,  1893,  c. 
196,  27  Stat.  031  [U.  8.  Gomp.  St  1916,  fi 
8605-8612])  is  the  proximate  cause  of  such  in- 
jury. 

[EM.  Note.— For  other  ofcses,  aee  Master  4nd 
Servant,  Cent.  Dig.  {  Q71.] 

2.  Mastbb  and  Sebvant  (Ss»111(1)— PiBSOiiAt 

INJUBT— DXFEOnVB   COUPUtB. 

To  recover  for  injury  arising  from  a.  defec- 
tive coupler,  it  is  not  material  that  ih«  employ^ 
did  not  receive  the  injury  in  attempting  to  eSect 
a  coupling  between  cars. 

[Ed.  Note.— For  other  cases,  iee  Mbatw  and 
Servant,  Cent.  Dig.  H  215,  255.] 

&  Appeai.  and  Buob  «EBlO7O0i)— Habiclbsb 

EBBOB— iBStTES. 

Where  the  special  findings  of  the  jniy  dis- 
dose  the  basis  of  the  general  verdict  to  be  one 
for  which,  under  the  pleadings  and  evidence,  de- 
fendant is  liable,  errors  of  the  court  in  req>eet 
to  other  issues  upon  which  defendant  might  or 
might  not  be  liable  are  immateriid  and  no 
ground  for  a  new  triaL 

[!Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4282,  4233.] 

4.  MASTfcB  AND  SfcBTANT  <BB>278(9— ACTION 
FOB    INJUBY— VEBDIOT— BVIDKWOE. 

The  evidence  supports  the  verdict,  general 
and  special,  and  the  record  presents  no  reversi- 
ble error. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  9«2.] 

Appeal  from  District  Court,  Hennepin 
County;  JosejA  W.  Molyneauz,  Judge. 

Action  by  George  H.  Clapper  against  Jacob 
M.  Dickinson,  as  receiver.  Judgment  for 
plalntifT,  and  from  an  order  denying  his  al- 
ternative motion  for  judgment  or  a  new  trial, 
defendant  appeals.    Order  afBrmed. 

Stringer  &  Seymour,  of  St  Paiol,  for  appel- 
lant Gecwge  C.  Stiles  and  D.  0.  Eldwards, 
both  of  Minneapolis',  for  respondent 

BBOWN,  O.  3.  The  Chicago,  Bode  Island 
ft  Pacific  Railway  Company,  a  corporation  or- 
ganized under  the  laws-  of  the-  stiite  of  Illi- 
nois, operates  a  Une  of  railroad  in  and 
through  several  adjoining  states,  and  as  such 
is  engaged  in  intenatate  commerce,  and  sub- 
ject to  the  federal  Safety  AppllBn(3e  Act.  De- 
fendant, Dickinson,  Is  operating  the  road  as 
receiver.  Plaintiff  was  in  its  employ  as  a 
switching  foreman  at  Mdllne,  111.,  and  at  the 
time  in  question  was  engaged  ■with  other  em- 
ployte  in  making  up  trains  for  the  interstate 
service  of  the  company.  Be  re<^iyed  an  In- 
jury while  engaged  in  such  work,  by  reason  of 
the  alleged  defective  condition  of  Uie  coupler 
attachment  of  one  of  the  cars  l)el]ig  switched 


about  the  yard,  and  brought  Chis  action  to 
recover  therefor,  <!harglng  such  defect  In  the 
coupler  and  other  items  of  alleged  negl!g«ioe 
as  the  basis  of  his  right  of  action.  He  had  a 
verdict,  and  defendant  appealed  from  an  or- 
der denying  his  alternative  motion  for  ^dg- 
ment  or  a  new  trial. 

The  facts  which  the  evldaice  justified  the 
jury  in  finding,  stated  without  unnecessary 
detail,  are  substantially  as  follows:  Plaintiff 
was  superintending  and  assisting  In  making 
up  interstate  fteight  trains  in  the  Moline 
yards.  There  are  numerous  yard  tracks  up- 
on and  over  which  the  switching  V^peratlons 
in  making  up  such  trains  were  carried  on.  In 
the  course  of  the  work  a  car  loaded  with  pig 
iron,  which  will  be  designated  as  the  pig  iron 
car,  was  switched  upon  track  No.  4,  and  there 
held  In  position  by  a  wooden  block  in  front  of 
the  wheels.  The  track  is  upon  a  grade,  and 
that  was  the  usual  method  of  holding  in 
place  cars  switched  thereon.  The  next  move- 
ment was  the  switching  of  another  car,  desig- 
nated as  the  Missouri,  Kansas  &  Texas  car, 
upon  the  same  track,  with  the  view  of  con- 
pling  it  onto  the  pig  Iron  car;  both  cars  to 
form  a  part  of  the  train  being  made  up. 
Each  was  equipped  with  the  automatic  cou- 
pler whlcb  operates,  when  in  proper  order,  by 
beiag  broug^  together  with  aufiScient  force 
to  cause  the  pcurts  thereof  to  perform  their 
functions.  The  car  was  "kicked  back"  upcm 
that  track,  but  when  it  came  in  contact  with 
the  pig  iron  car  a  coupling  was  not  effected, 
by  reason,  as  plaintiff  claims,  otf  the  defecUve 
coupler  on  that  car.  The  force  of  the  impact 
was  Bufilcient  however,  to  more  the  pig  Iron 
car  enough  to  permit  the  bloddng  to  fall  from 
the  rati  and  rdease  It  from  its  position;  the 
brakes  thereto  were  not  set  Tlie  Missouri, 
Kansas  &  Texas  car  started  down  the  igrade, 
and  the  switchman  In  charge'  of  this  opera- 
tion attempted  to  stop  it  by  i>lBcing  in  front 
of  the  wheels  thereof  the  block  that  had  been 
released  from  the  pig  iron  car  as  just  stated. 
This  method  proved  IneffectiTe,  the  block  fell 
from  the  rail,  and  the  switchman  then  climb- 
ed to  the  top  of  the  car,  the  same  being  an  or- 
dinary box  car,  and  finally  brought  it  to  a 
stop  by  means  of  the  hand  brake  thereon. 
Plalntlfl  was  present  when  these  operations 
were  in  progress,  and  took  part  therein.  He 
noticed  the  failure  of  the  couplers  to  work, 
and  also  that  the  Missouri,  Kansas  &  Texas 
car  was  running  down  the  grade  with  the 
switchman  at  the  brake  attempting  to  stop  it 
He  supposed  from  the  fact  tliat  the  switch- 
man was  "hanging  onto  the  brake"  that  for 
some  reason  it  could  not  be  set,  and  he  picked 
up  a  block;  and  when  the  car  was  finally  stop- 
ped placed  it  in  front  of  the  wheels  to  bold 
the  car  in  place.  In  the  meantime,  a  fact  un- 
known to  plaintiff,  the  pig  iron  car,  having 
been  released  by  the  impact  when  the  two 
cars  came  together,  was  also  running  down 
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fhe  grade  about  a  car  length  beUnd  the  Mis- 
souri, Kanaas  &  Texas  car.  Immediately  np- 
on  placing  the  blo<!k  In  front  of  the  wheels  of 
that  car,  which  was  then  at  a  standstill, 
plaintiff  stepped  upon  the  track  Intending  to 
pass  to  the  other  side,  when  the  pig  Iron  car 
violently  stmct  or  collided  with  the  Missouri, 
Kansas  &  Texas  car,  forcing  It  forward 
against  plaintiff  and  throwing  him  down  upon 
the  track.  He  was  Tan  over  b^  the  car,  and 
received  such  Intarles  that  It  became  neces- 
sary to  amputate  the  left  leg  above  the  knee 
and  one-half  of  the  right  foot. 

Though  the  complaint  charged  and  the 
court  submitted  to  the  Jury  three  grounds  of 
negligence  as  the  basis  of  plaintiff's  right  to 
recover,  all  thereof  save  the  charge  that  the 
coupler  upon  the  pig  Iron  car  was  defective 
and  out  of  <Mnlez<  are  rendered  Immaterial  by 
the  q^edal  flndings  of  the  Jury.  In  addition 
to  tta^r  g«neral  verdict,  the  court  submitted 
to  the  Jury  five  separate  q»ecfflc  questions,  aU 
of  which  they  answered  in  the  aflnaetlve. 
The  questhMS  were:  (1)  Whether  plaintiff 
at  the  time  of  his  injuries  was  engaged  tn  in- 
terstate commerce;  (2)  whether  the  coupler 
on  the  pig  iron  car  was  defective;  (8)  wheth- 
er the  defect.  If  It  existed  was  the  proximate 
cause  or  contributed  to  plaintiff's  injury ;  <4) 
whether  it  was  an  act  of  negligence  to  leave 
the  pig  iron  car  at  the  point  heretofore  stated 
In  an  Insecure  ooadltlon,  without  the  brakes 
thereon  being  set;  and  <K)  whether  such  act 
also  contributed  to  cause  the  Injury.  These 
flndings  bring  the  case  cleariy  within  the  fed- 
eral Safety  Appliance  Act,  and  our  examina- 
tion of  the  record  leads  to  the  conclusion  that 
they  are  fully  supported  by  the  evidence.  We 
have  therefore  oaij  to  determine  whether  any 
of  the  contentions  of  defendant  in  respect  to 
the  issues  upon  which  the  verdict  was  found- 
ed present  any  error  of  a  character  to  require 
a  new  trial.  Sirrors,  if  any,  upon  other  fea- 
tures of  the  case,  in  view  of  the  special  ver- 
dict, are  immaterial.  Blwood  v.  Saterlle,  68 
Iflnn.  173,  71  N.  W.  13;  Maceman  v.  Insur- 
ance Co.,  69  Minn.  285,  72  N.  W.  Ill ;  Milton 
v.  Blesanis  Stone  Co.,  99  Minn.  439, 109  N.  W. 
999. 

[1]  1.  Tbe  principal  claim  of  defendant  is 
that  the  defect  In  the  coupler  and  Its  failure 
to  work,  even  though  the  result  of  defendant's 
negligence  is  not  a  matter  of  which  plaintiff 
can  complain.  This  contention  Is  based  upon 
the  rule  of  general  application  that,  where  a 
statute  is  enacted  for  the  benefit  and  protec- 
tion of  a  particular  classy  In  order  to.  com- 
plain of  a  violation  thereof  an  injured  part? 
must  bring  himself  within  that  class.  And 
the  precise  point  is  that,  siaoe  idaiatiff  at  the 
time  of  his  Injury  was  not  «ngaged  in  cou- 
pling the  ears  togeOier,  he  is  not  within  the 
dass  for  whose  protection  ttae  federal  act 
was  intended,  and  cannot  therefore  complain 
«f  the  dtfeot  AntUorttles  are  dted  in  sup- 
port of  the  point.  JShnson  v.  Southern  Fac. 
163  N.W.-^8 


Ry.  Co.,  196  V.  S.  1,  28  Sup.  Ct.  168,  48  L.  Bd. 
363;  United  States  v.  L.  A,  N.  Ry.  Co.  (D.  0.) 
162  Fed.  185;  U(Aenleltner  v.  Southern  Pac. 
Ry.  Co.  (O.  C.)  177  Fed.  796;  Burho  v.  M.  & 
S.  L.  Ry.  Co.,  121  Minn.  826,  141  N.  W.  800. 
Counsel  for  defendant  presented  the  case  In 
the  court  below  upon  that  theory  of  the  law. 
But  since  the  trial  of  the  action,  and  since  the 
preparation  of  their  brief  in  this  court,  the 
Supreme  Court,  the  final  auOiority  upon  all 
qnestions  as  to  the  construction  of  the  federal 
Safety  AppUence  Act  has  put  the  question  en- 
tirely at  rest  by  a  decision  adverse  to  the 
contention  here  made.  L.  ft  N.  Ry.  Oo.  v. 
LaytOB,  24S  U.  S.  617,  87  Sup.  Ot.  4S6,  n  h. 
Bd.  881.  In  tiMit  case  the  court  held  that 
an  Interstate  railway  carrier  la  liable  In  dam- 
ages to  an  amploye  injured  la  the  discharge 
«t  his  duty,  legardless  of  the  position  he  may 
taave  oODupled  at  the  moment  be  was  Injroed, 
wliere  the  carrier's  failure  to  obey  the  auto- 
noBtlc  coupler  nqulrements  of  ttie  federal 
S&fety  Appliance  Acts  is  the  proximate  cavae 
of  his  tnjnry.  Is  that  case,  as  in  the  case  at 
bar,  the  employs  was  not  engaged  in  attempt- 
ing to  effect  a  coupling  of  the  cars  when  in- 
jured, but  the  Jury  found  in  each  that  the 
deteiet  in  the  'coupler  was  tiie  proximate  canae 
of  the  Injury.  We  tiierefore  follow  and  apply 
the  rale  announced  by  the  Iiayton  Case. 

[2]  2.  When  switched  onto  track  No.  4,  the 
pig  iron  car  was  held  In  position  by  blocking 
the  wheels  thereof;  t)ie  brakes  thereon  not 
b^ng  set.  The  Jury  found  that  this  was  an 
act  of  negligence,  and  that  it  contributed  to 
plaintiff's'  injury.  Defendant  contends  that, 
since  that  was  the  customary  manner  of  hold- 
ing cars  in  place,  plaintiff  assumed  all  risks 
reasonably  to  be  anticipated  therefrom,  and 
cannot  now  complain.  We  do  not  sustain  the 
point  It  may  be  assumed  that  plaintiff, 
being  engaged  In  the  particular  switching  op- 
erations, knew  of  the  situation  of  that  car, 
and  that  it  was  held  In  the  usual  manner  by 
blocking  It  But  so  far  as  shown  by  the  rec- 
ord to  the  contrary  that  method  securely  held 
the  car  in  place,  and  it  would  not  have  moved 
had  not'  the  ceoplo'  filled  to  work  when  the 
two  cars  cam  e  together.  The  defect  in  the  cou- 
pler was  therefore  the  i>rimary  and  the  mov^ 
ing  cause  of  the  release  of  the  car  and  its 
subsequent  descent  down  the  grade.  And 
though  the  method  of  holding  the  car  in  lOace 
was  a  contributing  cause,  as  foond  by  the 
jury,  it  was  not  the  direct  and  proximate 
cause,  of  the  accident  The  doctrine  ot  as- 
sumption of  risk  therefore  has  no  application. 
If  plaintiff  wa»  at  fault  at  all  in  this  respect, 
tt  was  fan  the  forte  of  contributory  negligence; 
carelessness  in  .ftAIowlng  a  dangerous  prac- 
tice, if  It  was  dangerous.  But  contributory 
negllgenice  does  not  defeat  a  right  of  action 
under  the  statute.  Counsel  do  not  so  dalm; 
the  86le  contention  being  thnt  plaintiff  as- 
sumed the  risk  of  injury  from  the  insecure 
position  of  the  pig  iron  car. 
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[3]  3.  It  Is  Imnuiterlal  whether  the  hand 
brake  upon  the  Missouri,  Kansas  &  Texas 
car  was  or  was  not  defective.  Plaintiff,  from 
the  fact  that  the  switchman  was  holding  the 
brake  wheel  as  heretofore  stated,  as&xuhed 
that  it  was  out  of  order,  and  for  that  reason 
blocked  the  wheels  thereof  when  the  car  was 
stopped.  In  the  light  of  the  facts  as  they  ap- 
peared to  plaintiff  It  cannot  be  said  that  he 
was  outside  his  duties  in  so  acting.  It  is 
clear  from  his  testimony  that  he  did  not 
know  of  the  oncoming  pig  iron  car.  And  far- 
ther, the  verdict  of  the  Jury  that  the  defec- 
tive coupler  was  the  proximate  cause  of  tlie 
injury  to  plaintiff  renders  the  condition  of  the 
brake,  actual  or  assimied,  important  only  as 
it  tends  to  explain  the  act  of  plaintiff  in 
blocking  the  wheels  when  the  car  stopped. 

[4]  4.  This  covers  the  case  and  all  that  we 
deem  it  necessary  to  say  in  disposing  of  the 
points  made  by  ai9>ellant  The  evidence  sus- 
tains the  findings  of  the  Jury,  there  were  no 
errors  in  the  Instructions  of  the  court,  or  in 
other  respects,  Justifying  a  new  trial,  and  the 
order  appealed  from  is  affirmed. 


METEIRS  V.  HOUGHTON,  BnMlng  Insp^tor. 

(No.  20401  [219].) 
(Supreme  Court  of  Minnesota.    July  18,  1917.) 

{SyUabiu  Iv  Editorial  Staff.) 
Municipal  Corfobations  €=»621— BniLDina 

Eestkictions — Obdinance. 
Under  an  ordinance  prohibiting  the  erection 
of  a  factory  in  residential  district,  the  boOding 
inspector  could  not  refuse  a  permit  to  improve 
an  uncompleted  flat  building  conforming  to  the 
bnilding  ordinances,  and  which  might  be  used 
for  some  proper  business  purpose,  though  the 
owner  did  not  know  for  what  purpose  it  would 
be  used,  and  though  the  plans  adapted  it  for  a 
factory,  and  though  to  fit  it  for  any  business  or 
residential  use  work  beyond  what  the  plans  r^ 
quired  would  l>e  necessary. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {f  1363-13G9.] 

Appeal  from  District  Court,  Hennepin 
County ;  Jos^h  W.  Molyneaux,  Judge. 

Mandamus  by  Slm<m  Meyers  against  James 
O.  Houghton,  as  Building  Inspector  of  the 
City  of  Minneapolis.  Judgment  for  respond- 
ent, and  relator  appeals.    Reversed. 

Cohen,  At  water  &  Shaw  and  Simon  Mey- 
ers, all  of  Minneapolis,  for  appellant.  C.  D. 
Gould  and  R.  S.  Wiggin,  both  of  Minneapolis, 
for  respondent. 

PER  CURIAM.  Mandamus  to  compel  the 
respondent,  the  building  Inspector  of  Minne- 
apolis, to  issue  to  the  relator  a  permit  for 
the  construction  of  a  building.  From  a 
Judgment  for  the  resx)ond«it,  the  relator  ap- 
peals. 

The  relator  is  the  owner  of  a  partially 
completed  building  within  a  district  desig- 
nated residential  by  the  ordinanoes  of  Minne- 
apolis.    The  former  owner,  from  whom  he 


purchased,  commenced  fbe  construction  of  a 
four-family  flat  building,  but  left  it  unfinish- 
ed. Upon  purchasing  the  relator  made  ap- 
plication for  the  improvement  of  the  buildiiig. 
By  an  ordinance  he  was  required  to  state  the 
purpose  for  which  the  building  was  designed 
to  be  used,  and  he  stated  it  as  follows: 

''For  yonr  further  information  I  will  state 
that  I  do  not  intend  to  occupy  the  premises  in 
person,  bat  to  rent  the  same  as  a  factory  or  for 
any  lawful  business  purpose,  provided  I  can  find 
a  tenant  therefor,  as  I  liave  none  in  view  at 
this  time." 

The  permit  was  refused  upon  the  ground 
that  the  ordinance  prohibited  a  factory  in  a 
residential  district. 

Section  1  of  the  ordinance  provides  as  fol- 
lows: 

"That  for  the  purposes  of  this  ordinance  the 
following  bnildinga,  business  occupatii^ns,  indus- 
tries, and  enterprises  <re  designated  as  buaineas 
industries  or  buildings  and  classified  as  follows." 

Then  follow  16  classes.  Ceirtain  territoiy 
is  designated  as  industrial  districts  and  oth- 
er territory  as  residential.  3^e  relator's 
property  is  in  residoatial  district  No.  1.  Aft- 
er defining  its  limits  the  ordinance  provides: 

"No  person  shall  hereafter  construct  any  busi- 
ness building  nor  conduct  or  maintain  any  busi- 
ness industries  within  such  district,  except  those 
enumerated  classes  14  to  16,  inclusive,  as  above 
set  forth." 

Similar  language  is  used  la  limiting  the 
use  of  all  industrial  and  residential  districts; 
the  right  to  make  use  of.  enumerated  classes 
of  buildings  and  Industries  in  a  particnlar 
district  being  expressly  granted  and  aU  oth- 
ers prohibited.  Glasses  14  to  16,  Inclusive, 
are  as  follows: 

"Class  14.  All  business  industries  which  use 
or  occupy  buildings  or  grounds  for  garages,  sta- 
bles, or  bams. 

"(^lass  16.  All  business  indoBtries  which  nse  or 
occupy  buildings  or  grounds  for  flats,  duplexes, 
apartment  houses,  hoteU,  cafds,  or  restaurants. 

"Class  16.  All  business  industries  which  use  or 
occupy  buildings  or  grounds  for  religious  pur- 
poses or  places  of  worship,  libraries,  schoolhous- 
es,  institutes  of  learning,  art  galleries,  or  art 
museums." 

Classes  1  to  13  Include  various  manufac- 
turing and  commercial  Industries  and  occu- 
pations, some  quite  offensive,  others  not 
much  if  at  all  so.  Industries  coming  within 
these  16  classes  are  permitted  in  the  various 
districts  to  the  extent  which  the  ordinance 
speciflea.  No  class  of  industries  is  excluded 
by  name  or  specifically  except  as  indicated 
in  the  language  quoted. 

If  the  ordinance  is  effective  to  prohibit  all 
factories  in  a  residential  district  regardless 
of  their  character  or  whether  they  affect  the 
health  or  safety  or  convenience  of  the  pub- 
lic the  determination  of  the  building  inspec- 
tor was  right  We  are  not  prepared  to  bold 
this  to  be  so.  It  is  without  question  tliat 
a  number  of  the  business  industries  mention- 
ed in  the  first  IB-dasses  arer  of  a  character 
whidi  Justifies  the  munidpaUty  in  th<>  ex- 
ercise of  its  police  power  in  excluding  then 
from  a  residential  district  There  are  otlvira 
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which  In  no  substantial  way  affect  the  health 
or  safety  or  conTenlenoe  of  the  commualty. 
The  general  subject  had  exhaustive  consid- 
eration In  State  v.  Houghton,  1&4  Minn.  226, 
15S  N.  W.  1017.  The  cases  were  there  col- 
lated, and  a  further  consideration  of  them 
need  not  now  be  made.  The  relator  had  in 
mind,  as  his  application  indicates,  the  use 
of  his  building  as  a  factoiy  or  for  other  law- 
ful business.  Els  testimony  is  to  that  ef- 
fect. He  had  not  made  a  lease.  He  did  not 
know  who  his  tenant  would  be  or  for  what 
purpose  the  building  would  I>e  used.  He 
had  no  purpose  to  put  the  building  to  an  un- 
lawful use.  He  might  adapt  it  for  fiat  pur- 
poses. That  was  in  contemplation.  The 
building  plans  and  specifications  answered 
all  the  requirements  for  a  factory.  The 
plans  did  not  provide  for  a  building  com- 
plete for  a  particular  use  or  for  any  use.  It 
was  still  to  be  adapted  to  the  use  to  which 
it  should  finally  be  put.  If  he  was  entitled 
to  make  use  of  it  for  any  legitimate  business 
purpose  outside  of  those  si>eclfled  in  classes 
14  to  16,  he  should  have  been  granted  a  per- 
mit. If  there  was  a  future  attempt  to  make 
unlawful  use  of  it,  the  ordinance  afforded  a 
very  adequate  penalty.  If  this  is  not  so, 
then  the  owner  cannot  improve  a  building 
for  a  permissible  factory  purpose  In  a  resi- 
dential dLstrlct  without  he  knows  in  advance 
to  what  use  it  will  be  init  so  that  he  may 
Inform  the  inspector  when  he  applies  for  a 
permit  He  must  secure  his  tenant  In  ad- 
vance of  Ilia  constmctioD.  The  relator  had 
the  right  to  construct  a  building  which  con- 
formed to  the  building  ordinances,  and  which 
might  be  used  for  some  proper  business  pur- 
pose tn  a  residential  district,  though  he  did 
not  know  for  what  purpose  it  would  be  used, 
and  though  to  fit  it  for  any  use,  business 
or  residential,  work  beyond  what  the  plans 
required  would  be  necessary. 

The  views  expressed  are  those  of  a*  ma- 
jority of  the  court 

Judgment  reversed. 


STATE  ex  rel.  ADRIATIC  MINING  CO.  ▼. 

DISTRICT  COURT  OF  ST.  LOUIS  OOUN- 

TX  et  aL    (No.  20347  [181].) 
(Supreme  Court  of  Minnesota.    July  13,  1917.) 

(Syllalmi  (y  the  Court.) 

1.  Master   and   Sebvaht  «=3376(2)— Wobk- 
mkm'b  Compenbaiioh  Act  —  "Aooidkntai, 
Injury." 
A  workman  received  an  injury  to  his  eye, 
caused  by  a  flying  particle  of  iron  ore;  the  par- 
ticle of  ore  was  removed  from  the  eye  by  a  fel- 
low workman  by  means  of  a  match  and  a  band- 
kerchief,  which  handkerchief  bad  been  in  nse  foK 
several  days;  the  eye  was  then  wasbed  with  wa- 
ter from  a  trough  used  in  common  by  numerous 
other  miners;   gonorrheal  infection  soon  set  in, 
causing  the  total  loss  of  the  sight  of  the  eye ;  the 
workman  was  not  afSictcd  with  the  disease. 

It  is  held  that  the  injury  so  received  was  ac- 
cidental, within  the  meaning  of  the  workmen's 


compensation  statute,  and  that  the  flndinn  of 
the  trial  court  are  sustained  by  the  evidence, 

[£d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accident- 
Accidental.] 

2.  Mabteb  and  Servant  €=»412  —  Award  of 
Compensatiok—Okrtiorabi— Findings. 
In  certiorari  to  review  an  award  of  compen- 
sation under  Workmen's  Compensation  Act 
(G«n.  St  1913.  c  84a).  the  findings  of  tbrt  trval 
court  will  not  be  disturbed,  unless  manifestly 
against  the  preponderance  of  the  evidence. 

Original  wrii  of  certiorari  out  of  the  Su- 
preme Court  agEiinst  the  District  Court  of  St. 
Xiouls  County,  and  others  to  re^'iew  a  Judg- 
ment awarding  compensation  to  an  injured 
employ^  in  proceedings  under  the  Workmen's 
Compensation  Act    Judgment  affirmed. 

Washburn,  Bailey  &  MitcfaeU,  of  Dulutta, 
for  relator.  Victor  I<,  Power,  Victor  H.  John- 
son, and  M.  H.  Crocker,  all  of  Hlbbing,  for 
respondents. 

BROWN,  O.  J.  Certiorari  to  review  the 
Judgment  off  the  court  below  awarding  com- 
pensation to  an  injured  employe  in  itroceed- 
Ings  under  the  workmen's  compensation  act 

The  facts  as  disclosed  by  the  findings  of 
the  trial  court  are  substantially  as  follows: 
Relator  owns  and  oi)erates  an  iron  mine  at 
or  near  Blwajbdc,  St.  Louis  county,  this  state, 
and  at  the  time  here. In  question,  March  4, 
1916,  the  workman  to-  whom  compensation 
was  awarded  was- in  its  employ  as  a  miner 
in  and  about  the  mine.  While  engaged  is 
the  discharge  of  his  duties  and  in  hreaklng 
up  a  large  chunk  of  iron  ore  with  a  hammer, 
a  particle  of  the  ore  flew  into  his  left  eye, 
cutting  through  tne  cornea  thereof,  imbedding 
Itself  in  the  eyeball.  A  fdlow  workman  re- 
moved the  particle  from  the  eye  at  the  time, 
using  in  his  ^orts  in  that  respect  a  match 
and  handkerchlet  The  eye  was  Immediately 
thereafter  washed  in  water  from  a  trough 
which  was  used  daily  by  other  miners  for 
the  purpose  of  washing' their  hands  and  fiices. 
When  the  particle  had  lieen  removed  from 
the  eye,  blood  and  watery  matter  was  dls- 
ctiarged  from  the  wound,  the  eye  became  in- 
flamed, and  thereafter  a  gonorrheal  infection 
set  in,  and  resulted  finally  tn  the  loss  of  the 
sight  of  the  eye.  Prior  to  the  injury  the  eye 
was  normal  aod  the  workman  experienced  no 
trouble  or  pain  herefrom.  Tiie  court  found 
that: 

The  "said  gonorrheal  infection  was  introduced 
into  the  said  eye  *  •  •  either  at  the  time 
said  particle  of  ore  was  being  removed,  •  •  • 
or  while  said  eye  was  being  washed  by  the  em- 
ployg,  or  the  same  resulted  from  latent  gonococci 
germs  in  said  eye,  which  by  reason  of  the  injury 
to  the  eye,  •  •  *  caused  subsequent  inflam- 
mation and  ulcer  and  resulting  sore  tissue." 

The  court  further  found  that  the  injury 
arose  out  of. and  in  the  course  of  the- em- 
ployment and  other  necessary  facts,  aod  or- 
dered Judgment  for  the  compensation  pro- 
vided for  by  the  statute  in  such  cases. 

[1]  The  only  question  presented  by  the  af- 
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edgnments  at  ertor  la  whether  the  findings  of 
the  trial  court  are  sustained  by  the  evidence 
We  answer  the  question  in  the  afflrmatlTe. 

[2]  The  evidence  Is  clear  that  the  workman 
received  some  sort  of  an  Injury  to  his  eye, 
in  the  manner  stated  by  him,  the  precise 
character  of  which  is  In  dispute.  There  Is 
no  dispute,  however,  about  the  fact  that 
gonorrheal  Infection  set  In  soon  after  the 
time  of  the  Injury,  and  thereafter  progressed 
to  such  an  extent  that  the  sight  of  the  eye 
was  totally  destroyed.  And  there  can  be  no 
serious  doubt  that  the  facts,  as  claimed  by 
the  workman,  disclose  an  accidental  Injury 
within  the  meaning  of  the  compensation  stat- 
ute. And  this,  whether  the  gonorrheal  In- 
fection resulted  from  the  use  of  a  soiled  hand- 
kerchief in  removing  the  particle  from  the 
eyi,  or  from  washing  the  eye  with  water  from 
the  trough  which  was  used  undlscrlmlnately 
by  the  miners,  or  from  a  latent  germ  within 
the  eye,  set  in  motion  and  made  active  by  the 
violence  of  the  injury  to  the  eyeball.  MUler 
V.  St  Paul  City  By.  Ca,  66  Minn.  182,  88  N. 
W.  862;  Gardner  r.  United  Surety  Co.,  110 
Minn.  291,  128  N.  W.  264,  26  U  B.  A.  (N.  S.) 
1004;  4  Dunnell's  Dig.  48Tla;  Cline  T.  Stude- 
hakOT  Co.,  185  Mich.  S14,  166  N.  W.  B19,  L. 
B.  A.  1916C,  1189;  BnlUvan  v.  Modem  Broth- 
erhood of  Am.,  167  Mich.  624,  138  N.  W.  486, 
42  U  K.  A.  (It.  6.)  140,  Ann.  Cas.  lOtSA,  1116, 
and  authorities  there  cited.  In  disposing  of 
the  question,  in  proceedings  of  this  kind, 
whether  the  findings  of  the  trial  court  are 
sustained  by  the  evidoice,  we  apply  the  rule 
applicable  generally  to  civil  actions  to  the 
effect  that  the  findings  of  a  trial  court  will 
not  be  disturbed  unless  manifestly  against 
thel  clear  preponderance  of  the  evidoica 
Our  examination  of  the  record  will  not  Jus- 
tify that  conclusion,  and  we  therefore  sustain 
the  findings  of  the  trial  court 

It  is  contended  by  relator  wlOi  some  ear- 
nestness that  the  weight  of  the  testimony  con- 
clusivdiy  shows  that  there  was  in  fact  no  in- 
Jui7  to  the  workman's  eye  of  a  cliaracter  to 
permit  extraneous  Infection  of  that  organ  in 
the  manner  claimed  by  him  or  otherwise,  and, 
further,  that  at  the  time  of  the  alleged  injury 
there  was  present  in  the  eye  an  active  gonor- 
rheal Infection,  not  latent,  but  alive  and  In 
motion,  which  ultlmatdy  destroyed  the  eye, 
a  condition  for  which  tlie  injury,  whatever  it 
may  have  been,  was  in  no  way  responsible. 
We  do  not  concur  in  the  oontention  that  the 
evidence  is  conclusive  upon  the  point,  though 
there  is  some  evidence  tending  to  establish 
the  same.  But  taken  as  a  whole  the  evidence 
resolved  the  question  into  one  of  fact.  In  this 
connection  much  streas  is  laid  upon  the  tes- 
timony of  one  of  the  medical  expats  who 
treated  the  eye  about  two  hours  Attest  the  In- 
Jury,  and  who  testified  that  there  was  th«i 
a  pus  discharge  which  could  not  have  formed 
from  an  infection  occurring  only  two  hours 
before.  The  premise  may  be  conceded,  for 
it  seems  entirely  imposslUe  that  a  piw  forma- 


tion coaU  appear  in  so  siiort  a  time.  But  the 
doctor  may  have  been  mlstakeii  as  to  the 
Character  of  tb»  discharge.  He  testlfled  that 
he  did  not  examine  It  carefully,  and  this,  to- 
gether  with  other  testimony  tending  to  show 
that  there  was  a  disdiarge  from  the  wound, 
of  a  bloody  and  watery  character,  leads  us 
to  the  condusion  that  the  trial  court  properly 
solved  the  point  on  the  theory  that  the  char^ 
acter  of  the  pus  discovered  by  the  doctor 
was  not  clearly  shown  to  be  such  as  might 
oome  from  a  gonorrheal  ulcer.  It  was  fur- 
ther shown,  and  in  this  respect  there  was 
no  dispute^  that  the  workman  was  not  at  the 
time  afflicted  with  the  disease.  Nor  was 
there  any  showing  that  he  had  been  so  afflict- 
ed at  any  prior  time. 

In  this  view  of  the  evidence  the  cause  of 
the  Infection  is  not  left  to  conjecture  or  spec- 
ulation, any  further  than  a  doubt  as  to  which 
of  three  possible  causes  was  responsible  there- 
for; namely,  the  removal  of  the  particle  from 
the  eye  with  the  match  and  handkerchief,  or 
bathing  the  eye  in  the  common  water  trough, 
or  the  theory  of  a  latent  gonococd  germ.  The 
latter  may  be  rejected  as  improbable.  But 
as  to  the  other  hypotheses  the  evidence  made 
the  question  one  of  fact. 

This  disposes  of  the  case,  and  covers  all  that 
need  be  said.  A  further  discussion  of  the 
evidence  would  serve  no  useful  purpose.  It 
is  sufficient  to  say  that  we  have  examined  It 
with  care,  with  the  result  stated. 

Judgment  affirmed. 


DRAOEB    T.    SBE6BRT.    (No.   204201:211].) 
(Supreme  Court  of  Minnesota.    July  18,  1917.) 

(Syllabu*  ly  tk«  Court.) 

\.  Onrs  «s>49(4)— ExEOUTBD  Paboi.  Onrr— 

Laud— EviD^NO*. 
The  evidence  is  held  sufficient  to  justify  the 
jury  in  finding  an  executed  parol  gift  to  defend- 
ant of  the  land  involved  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Gift*^  Cent 
Dig.  S  95.] 

2.  WrriiESScs  «=»140(4)— TBARaAonoirs  wm 

Dbcsdknt— Statutk. 
A  witness  having  no  interest  direct  or  in- 
direct in  the  land,  though  a  daughter  of  the  de- 
ceased donor,  and  a  sister  of  the  donee,  held  not 
disqualified  under  section  83T8,  Gen.  St  1913, 
from  giving  in  evidence  conversations  with  refer- 
ence to  and  concerning  the  gift  bad  by  her  with 
the  deceased  in  his  luetime. 

[Ed.  Note.— For  other  cases,  see  Witneaees, 
Ont  Dig.  {  693.] 

8.  Apfsai.  and  Bbbob  «s»1  060(1)— Habkubw 
Erbob— Admission  or  Eviobnoe. 
No  prejudice  resulted  from  the  admission  of 
the  testimony  of  the  wife  of  defendant  a  mere 
fragment  of  the  whole  evidence  tendered  by  de- 
fendant, of  a  oonvenation  had  by  her  with 
deceased,  though  she  Was  interested  in  the  home- 
stead part  of  the  land  involved  in  the  action, 
and  perhaps  dUqualified  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1066,  1069,  4158,  41fi7.] 
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4.  liAITDIABD    AlTD    TBI7ART   «=362(8)— ESTOP* 
PEL   BT  lAtfiB — PbTOB   TITUC. 

The  record  presents  no  reversible  error. 

[Hid.  Note.— For  other  oasos,  8e«- Landlord  and 
Tenant,  Cent  Di(.  if  152.  108,  16a} 

Appeal  from  Dlstxict  Coort,  Goodbne  Coon- 
tg ;  Albert  Johnson,  Jadge. 

Action  by  Anna  Drager,  execntrlx,  against 
Herman  Seegert.  Jndgment  for  defendant, 
and  from  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Order  afflrmed. 

W.  H.  GllUtt,  of  Hastlnga,  and  Wilson  & 
OfStedabl,  of  Red  Wing,  for  appaUant 
&  Mobn,  of  Bad  Wing,  for  raeipoodeat 


BBOWM,  O.  J.  WflUam  Seegert  was  in 
bis  lifetime  tbe  owner  of  the  land  and  prem- 
ises involved  in  this  action.  He  died  on 
February  28, 191S,  leaving  wliat  pnxported  to 
be  bis  last  will  and  testament,  in  and  by 
wblcb  he  devised  the  land  to  his  daughter, 
the  plalntlfl  herein.  Tbe  will  was  duly  ad- 
mitted to  probate  and  plaintiff  was  commis- 
sioned as  execatilx  thereof.  She  thereafter 
brought  this  action  to  recover  tbe  possessiaii 
of  the  land,  claiming  it  as  a  part  of  tbe  es- 
tate to  be  administered  under  tbe  will.  De- 
fendant is  a  son  of  tbe  testator,  and  he  in- 
terposed in  defense  a  claim  of  title  to  the 
land,  the  foundation  thereto  b^ng  an  al- 
leged gift  thereof  to  him  by  decedent  prior  to 
Ills  death. 

.The  issue  thus  presented  was  submitted  to 
the  jury  and  resolved  in  defendant's  favor 
by  their  verdict.  Plaintiff  appealed  from  an 
order  denying  a  new  trial. 

The  assignments  of  error  present  the  gen* 
eral  questions:  (1)  Whether  the  verdict  to 
clearly  and  manifestly  against  tbe  evidence, 
and  (2)  whether  there  was  reversible  error  in 
the  rulings  of  the  court  in  the  admission  or 
exclusion  of  evidence,  or  in  its  instructions  to 
the  Jury.  We  answer  both  questions  in  tbe 
negative. 

[1]  1.  .The  action  is  similar  to  those  which 
have  come  before  us  during  the  past  few 
years,  wherein  a  like  claim  of  title  to  real 
property  has  been  asserted,  and  wherein  the 
findings  of  the  trial  court  or  the  verdict  of 
the  Jury  In  favor  thereof  have  been  sustain- 
ed upon  evidence  no  stronger,  and  in  some 
of  the  cases  much  weaker,  than  that  here 
presented.  Malone  v.  Malone,  88  Minn.  418, 
93  N.  W.  605;  Schmltt  v.  Scbmltt,  M  Minn. 
414,  103  N.  W.  214;  Brasch  v.  Reeves,  124 
Minn.  114,  144  N.  W.  744;  Hayes  ▼.  Hayes, 
120  Minn.  389,  148  N.  W.  126;  Trebesch  v. 
Trebesch,  130  Minn.  368, 153  N.  W.  754;  Lln- 
dell  V.  Undell,  135  Minn.  366, 160  N.  W.  1031. 
A  discussion  of  the  evidence  would  serve  no 
useful  purposa  If  credible  and  worthy  of  be- 
lief It  is  abundant  to  support  the  verdict  of 
the  Jury,  not  only  as  to  the  gift,  but  tbe  ac- 
ceptance and  performance  of  the  oooditions 
thereof  by  defendant.    Tbe  evldenoe:  presents 


a  faadUar  caM  «f  a  aoa  being  ladaoed  to  i»> 
Biain  at  home,  and  work  the  fann.  In  ooosid- 
eration  of  the  promise  of  the  parents  to  give 
him  tlie  farm,  and  a  final  performance  CKf  the 
premise  by  a  eiA  vi^rbally  made  and  accepted. 
The  question  whether  tbe  witnesses,  one  of 
whom  was  a  sister  of  defendant,  the  others 
being  nelghbonB  and  acquaintances  of  the 
family,  wefe  worthy  of  belief  was  for  the 
Jury  aiMl  trial  court.  W&  discover  from  the 
record  no  basis  for  interference  with  their 
ooQClusioD,  and  bold  without  a  discussion 
of  the  facts  that  the  evidence  sufficioitly  sap- 
ports  the  verdict 

[4]  2.  It  aKteaxB  that  subsequent  to  the 
date  of  tbe  alleged  gift  the  parties,  father 
and  son,  entered  into  the  foUowlng  writing, 
namely: 

"Cannon  Falls,  Aug.  18,  1913. 
"Town  of  Welch,  Minn. 

"Wm.  Seegert :  I  hereby  state  that  I  have  to- 
day rented  my  farm  to  my  son,  Herman  Seegert 
for  the  sum  of  $100.00,  one  hnndred  dollars,  and 
my  room  and  the  necessary  attention  that  is 
needed,  and  a  horse  and  buggy  or  team  and 
wagon  when  needed  if  possible  to  have,  per  year 
so  long  as  I  live.  And  I  have  to-day  sold  all 
my  personal  property  to  my  son,  Herman,  for 
the  stun  of  tbe  debts  on  my  farm,  and  be  is  to 
pay  the  taxes  on  the  land. 

"[Signed]  Wm.  Seeifert 

"Herman  Seegert" 

This  document,  having  been  written  and 
signed  by  the  parties  after  the  date  of  the 
alleged  gift  Is  persuasive  evidence  that  the 
gift  was  not  in  fact  made.  But  it  Is  not 
conclusive,  and  though  construed  as  a  lease 
of  the  land,  was  open  to  explanation  by  de- 
fendant The  force  and  effect  of  the  docu- 
ment and  the  merits  of  the  explanation  given 
by  him  for  its  execution  were  questions  for 
the  Jury.  Trebesch  v.  Trebesch,  supra.  The 
explanation  was  that  the  writing  was  pre- 
pared and  signed  to  evidence  the  right  of  de- 
cedent to  recrfve  from  defendant  the  sum  of 
$100  per  year  during  his  Ufe,  as  spending 
money,  and  to  the  other  privileges  stated 
therein.  It  appears  that  decedent  stated  to 
defendant  that  he  thought  be  should  have 
some  writing  upon  the  subject,  and  a  neigh- 
boring farmer  was  called  In,  and  upon  being 
advised  of  the  facts  dictated  the  form  of  the 
document,  and  therefrom  it  was  written  down 
by  defendant  That  the  explanation  accords 
with  the  truth  is  corroborated  by  tbe  evi- 
dence of  declarations  made  by  decedent  sub- 
sequent to  the  writing,  to  the  effect  tliat  be 
bad  given  the' farm  to  defendant  The  ex- 
planation was  satisfactory  to  the  Jury  and 
trial  court,  and  we  aoc^t  their  conclusion  as 
final.  Th»  writing  is  not  conclusive  against 
defendant's  present  claim  of  a  gift,  nor  is  he 
thereby  estopped.  Section  6808,  G.  S.  1913 ; 
Trebesch  v.  Trebesch,  supra. 

[21  8.  Augusta  Seegert,  a  daughter  of  de- 
cedent and  a  sister  of  plaintiff  and  of  de- 
fendant, was  called  as  a  witness  in  behalf  of 
defendant  and  was  permitted  over  the  objec- 
tion of  plaintiff  to  testify  to  oomversat(ons 
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had  wtth  decedent  eoncernlns  the  alleged  gift 
of  tbe  land  to  defendant.  The  evidence  m 
given  was  material  and  corroborated  and 
supported  the  defense.  The  objection  to  the 
testimony  was  that  the  witness  was  disquali- 
fied nnder  section  8878,  O.  S.  1913,  from  giv- 
ing In  evidence  conversations  with  her  father 
prior  to  his  death.  There  was  no  a:ror  In  ad- 
mitting the  evidence.  The  witness  had  no 
such  Interest  in  the  result  ot  the  action,  di- 
rect or  Indirect,  as  to  render  her  an  Incompe- 
tent witness  under  the  statute.  The  property 
was  by  the  will  of  decedent  devised  to  plain- 
tiff; under  the  gift  it  belonged  solely  to  de- 
fendant. The  witness  therefore  had  no  Inters 
est  in  the  controversy  between  those  parties, 
for  whatever  the  result  she  would  neither 
thereby  gain  nor  lose  Nelson  v.  Olson,  108 
WUnn.  109, 121  N.  W.  609 ;  Bowers  v.  Schuler, 
64  Minn.  99,  55  N.  W.  817 ;  3  Notes  to  Minne- 
sota Cases,  993;  Alexander  v.  Ransom,  16 
S.  D.  302,  92  N.  W.  418. 

[3]  4.  The  Wife  of  defmdant  was  a  witness 
in  his  behalf  and  was  permitted  to  testify 
to  conversations  had  with  decedent  as  to  the 
gift  of  the  land  to  defendant.  The  only  ob- 
JectloD  to  this  testimony  was  that  since  wit- 
ness was  the  wife  of  defendant  "her  testi- 
mony is  incompetent  under  the  statute."  If 
It  be  conceded  that  the  objection  snfiSdenQy 
directed  attention  to  the  real  ground  there- 
of, namely,  that  the  wife,  having  a  direct  in- 
terest in  a  part  of  the  land,  that  portion  con- 
sUtuUng  thei  homestead,  was  disquaUfled 
from  giving  in  evidence  a  conversation  with 
decedent  in  his  lifetime  (Mousseau  v.  Mous- 
seau,  42  Minn.  212,  44  N.  W.  193)  we  are 
satisfied  that  there  should  not'  be  a  reversal, 
even  though  the  witness  was  erroneously  pei^ 
mitted  to  testify.  The  evidence  so  given  by 
her  was  in  line  with  that  given  by  several 
other  witnesses,  was  a  mere  fragment  of  the 
whole,  and  we  are  clear  that  no  prejudice 
resulted  therefrom.  If  the  whole  thereof  be 
ezcladed  there  la  an  abundance  of  what  is 
left,  if  worthy  of  belief,  to  sustain  the  ver- 
dict There  was  no  prejudice  to  the  substan- 
tial rights  of  plaintiff.  Crowley  v.  Bums 
Mfg.  Co.,  100  Minn.  178,  110  N.  W.  969; 
Madson  t.  Christenson,  128  Minn.  17,  160  N. 
W.  213,  li.  R.  A.  1916C,  1214,  Ann.  Cas.  19100, 
1011;  4  DunneU's  Dig.  7180. 

6.  We  discover  no  error  in  any  of  the  other 
rulings  complained  of,  nor  in  the  instmctiixis 
of  the  court  to  the  Jury.  The  r«narka  of 
the  court  In  respect  to  the  conduct  of  the  at- 
torneys in  discussing  the  law  of  the  case  to 
the  Jury,  if  error  at  all,  was  not  excepted  to 
at  the  trial,  the  remarks  applied  equally  to 
both  parties,  and  we  are  dear  that  neither 
was  in  any  way  prejudiced  thereby. 

6.  This  covers  all  that  need  be  said.  We 
have  fully  considered  all  the  points  made, 
and  the  evidence  has  been  carefully  gone 
over,  with  the  result  stated. 

Order  affirmed. 


KOENIGSTEIN  r.  FINKB  (I/tNDSAT,  Inter- 
vener).   (No.  18716.) 
(Supreme  Ciotart  of  Nebraska.    July  8,  1917.) 

(SvUahut  hy  the  Court.) 

1.  IlVSUHANCE  <S=3770  —   FkATEBNAI.   "BVHTETl- 

ciABT  lNstruANc»—rtePEWDBNT— Construc- 
tion or  Statctb. 
The  statute  should  be  Uberally  construed  in 
determining  whether  the  beneficiary  named  by 
the  insured'  in  a  fraternal  beneficiary  association 
is  a  "dependent"  within  the  meaning  of  the 
statute. 

[ESd.  Note. — BV)r  other  cases,  see  Insurance, 
Oent.  Dig.  SS  1933,  1937.] 

2.  iRBUBAItCX  «=3769  —  FKAnSNAI.   BKmFi- 

oiARY  Insubancb— "Dependent." 
When  the  beneficiary  named  performs  con- 
tinned  and  necessary  personal  services  for  the 
insured  nnder  an  agreement  that  the  insured  wQI 
contribute  to  her  support  by  making  provision 
for  her  for  that  purpose  in  his  will,  she  is  to 
that  extent  dependent  upon  him,  and  Should  be 
BO  held  in  construing  the  statute.  The  insured 
would  be  morally  if  not  legally  bound  by  sncfa 
agreement. 

pTd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {g  1932,  1937,  1938. 

For  other  definiti<»iB,  see  Words  and  Phrases, 
First  and  Second  Series,  Dependent] 

8.  Insubancb  9=>784(5)— Fbatxbnai.  Bknefi- 
OIABT  INSTTBANCK— ChANOX  OF  Beneficiabt. 
If  the  insured  in  pursuance  of  such  agree- 
ment makes  her  the  beneficiary  in  his  will,  and 
the  company  has  notice  of  that  fact  and  of  the 
reason  for  so  doing,  and  does  not  object,  bat 
allows  all  parties  to  believe  that  such  benefidary 
will  be  recognized  as  such  by  the  company,  and 
afterwards,  in  an  action  upon  the  certificate  by 
such  beneficiary  and  the  administrator  of  the  es- 
tate of  the  insured,  pays  the  money  into  coart 
and  makes  no  defense,  this  will  be  a  sufficient 
change  of  beneficiaries  in  favor  of  the  iterson  so 
named  by  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1933.] 

Appeal  from  District  Court,  Mflidlsoa  Coun- 
ty ;   Weldi,  Judge. 

Action  by  Arthur  3.  Ko^iigstein,  as  execu- 
tor of  the  last  will  and  testament  of  Frledrlcb 
Finke,  deceased,  against  Albert  Finke,  sub- 
stituted as  defendant  in  lieu  of  the  Grand 
Lodge  of  the  Order  of  Herman  Sons  of  the 
State  of  Nebraska,  in  which  Hattle  Lindsay 
intervened.  Judgment  for  defendant,  and 
plaintiff  and  iuter\'ener  appeal.  Reversed 
and  remanded,  with  instructions  that  the  dis- 
trict court  pay  the  money  to  the  intervener. 

Allen  &  Dowling,  of  Madison,  for  appel- 
lants.   Arthur  C.  Mayer,  oC  Grand  Istand,  for 

appellee. 

HAMJBR,  J.  Arthur  X  R:oenigsteln,  as  ex- 
ecutor of  the  last  will  and  testament  of 
Frledrlch  Finke,  deceased,  brought  tbls  ac- 
tion as  plaintiff  In  the  district  court  for  Madi- 
son county  against  the  Grand  Lodge  of  the 
Order  of  the  Herman  Sons  of  Nebraska  and 
Albert  Finke,  defendants.  Hattie  Lindsay 
became  intervener.  The  acticw  Is  brought 
upon  a  benefidary  certificate  for  |500  Issued 
by  a  fraternal  Ibisurance  company  to  Fried- 
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rldi  Flnke.  Albert  Flnke  Is  the  brother  of 
Friedrlch  Flnke.  The  Intervener,  Hattle 
Lindsay,  filed  an  amended  petition  at  Inter- 
vention. After  the  filing  of  the  petition  the 
fraternal  association  paid  the  money  Into 
coart  where  It  awaits  the  rmdltion  of  a  prop- 
er Judfnnent.  Albert  Flnke  demurred  to  the 
plaintiff's  petition  and  the  petition  In  Inter- 
vention as  amended,  as  not  stating  "a  cause 
of  action  In  favor  of  the  plaintiff  and  against 
the  defendant  Grand  Lodge  of  the  Herman 
Sons,  or  against  this  demurring  defendant," 
and  judgment  was  entered  In  his  favor  from 
which  the  administrator  and  the  Intervener 
appeaL  The  Intervener  assigns  the  follow- 
ing errors:  (1)  The  district  court  erred  In 
sustaining  the  demurrer  of  Albert  Flnke;  (2) 
the  association  has  paid  the  money  into  court, 
and  therefore  waives  any  right  it  may  have 
in  the  premises  and  declines  to  become  a  liti- 
gant in  the  case,  onils  leaves  the  sole  ques- 
tion to  be  determined  whether  Mr&  Lind- 
say's petiticm  of  intervention  states  a  cause 
of  action  on  her  account  against  the  fond  In 
court 

She  alleges  the  existence  of  the  company  at 
the  time  the  benefit  certificate  was  issued  to 
Frledridt  Flnke  and  its  existence  now,  also 
that  he  was  eligible  to  Insurance  In  the  as- 
sociation, and  was  Insured  for  1600  In  the 
event  of  his  death,  and  that  he  died  In  good 
standing  In  the  order  May  4,  1912,  having 
compiled  with  all  the  requirements  of  said 
beneficiary  certificate  and  with  the  by-laws 
of  the  defendant,  and  that  said  certificate 
then  became  due  and  payable;  that  said 
Friedrlch  Flnke  had  no  friends  or  relatives 
living  in  the  United  States,  and  for  a  long 
time  prior  to  his  death  was  greatly  afflicted 
with  tuberculosis,  and  was  thereby  so  in- 
capacitated as  to  require  the  constant  at- 
tendance of  a  nurse;  that  many  months  prior 
to  his  death  said  Friedrlch  Flnke  orally  con- 
tracted with  the  petitioner,  who  was  not  re- 
lated to  him  by  blood  or  marriage;  that  In 
soBslderatlon  that  she  would  take  him  into 
her  home  and  would  nurse  and  would  care 
for  him,  and  farnish  htm  with  food,  raiment, 
shelter,  medicine,  and  medical  attendance, 
and  such  things  as  his  condition  required  un- 
til his  death,  that  he  would  assign  and  trans- 
fer to  her  said  beneficiary  c«rtificate  or  policy 
of  insurance,  and  would  make  her  the  bene- 
ficiary thereof,  and  would  make  and  sign  an 
Instrument  In  writing,  which  he  did  April  11, 
1912,  purporting  to  be  his  last  will  and  testa- 
ment, and  would  thereby  assign  and  transfer 
to  her  said  beneficiary  certificate,  and  make 
ber  the  beneficiary  thereof;  that  In  pursu- 
ance thereof  said  Hattie  Lindsay  did  all  that 
she  had  agreed  to  do;  that  said  Germania 
Lodge,  well  knowing  of  the  performance  on 
the  part  of  the  petitioner  of  her  part  of 
said  contract,  and  upon  tiiie  strength  there- 
of, relying  upon  the  fact  that  she  was  to  be 
considered  and  treated  by  the  said  Friedrlch 
Stoke  as  the  beneficiary  of  said  benefit  cer- 
tificate ac  poUcy  Qt  Insurance,  the  said  Usr- 


manla  Lodge  No.  1  of  Norfolk,  Neb.,  which 
is  a  part  of  defendant's  organization,  by  and 
through  Its  officers,  assented  to  said  sub- 
stitution of  the  petitioner  as  the  beneficiary 
of  said  benefit  certificate  or  policy  of  insur- 
ance, and  that  said  defendant  never  protest- 
ed against  or  warned  the  petitioner  that  her 
claim  to  said  benefit  certificate  or  policy  of 
insuranos  would  be  contested  or  objected  to 
on  its  part,  whereby  the  interv^iing  peti- 
tioner avers  that  the  defendant  waived  any 
right  It  might  have  In  the  premises  to  pro- 
test against  or  object  to  the  substitution  of 
the  petitioner  as  tbe  beneficiary  of  said  benefit 
cwtiflcate  or  policy  of  insurance,  and  is  es- 
topped to  deny  the  i>etitloner's  right  to  re- 
cover herein;  that  by  reason  of  the  insur- 
ance of  said  beneficiary  certificate  and  the 
assigning  thereof  and  the  death  of  said  Fried- 
rlch Flnke  said  sum  of  (600  became  due 
and  owing  to  the  intervener  with  7  per  cent, 
interest  thereon  from  May  4,  1812. 

[1 , 2]  The  fund  is  In  the  custody  of  the  law. 
It  Is  a  fund  in  the  hands  of  the  court.  The 
contract  made  aod  the  work  which  Mrs.  Lind- 
say was  doing  for  the  testator  were  known  to 
the  Grand  Lodge  of  the  Order  of  the  Herman 
Sons  of  the  State  of  Xebraska,  and  it  made 
no  protest  or  (^position  thereto.  It  seem- 
ingly acquiesced  in  all  that  was  done.  By 
its  silence  it  became  estopped  to  deny  the 
validity  of  the, contract  and  its  performance 
by  the  Intervener.  Did  Friedrlch  Flnke  exer- 
cise his  right  to  substitute  a  new  beneficiary? 
The  beneficiary  certificate  contained  the 
clause: 

"At  the  time  of  admission  every  brother  has 
to  state  in  his  application  the  person  or  persons 
who  are  to  be  the  beneficiary  of  the  insurance 
money  after  his  death.  However,  the  brother 
may  at  any  time  withdraw  these  names  and 
make  any  other  person  the  beneficiary  of  the  in- 
surance money,  providing,  however,  that  the 
Grand  X-iodge  received  a  written  notice  thereof. 
To  make  such  a  transfer  binding,  he  must  hand 
in  such  a  request  to  the  Grand  Secretary  which 
will  be  certified  by  the  secretary  of  his  lodfte, 
with  the  lodge  seal.  The  fee  for  this  Is  fifty 
cents,  which  die  brother  has  to  pay.  As  receiv- 
ers of  the  insurance  sum,  only  the  wife,  children, 
or  other  blood  relatives,  also  foster  parents  or 
other  legally  recognized  representatives,  may  be 
designated.' 

It  would  seem  that  there  was  an  earnest 
purpose  on  the  part  of  the  order  of  the  Sons 
of  Herman  to  pay  the  sum  of  $500  upon  the 
decease  of  a  brother  in  good  standing  to  the 
person  who  might  be  the  beneficiary. 

The  first  section  of  article  1,  relating  to 
the  objects  of  the  order,  contemplates  that: 

"Widows  and  orphans  and  other  snrvivors 
•  •  •  may  be  supported  properly  and  kept 
from  want  at  the  time  when  help  U  most  need- 
ed, that  is,  when  the  support  has  been  taken 
away  from  them." 

It  will  be  seen  that  It  need  not  be  a  widow 
or  an  orphan;  it  may  be  "other  survivors." 
Should  it  apply  to  one  situated  as  the  in- 
tervener is  here?  Mrs.  Lindsay  was  taking 
care  of  the  insured,  who  was  sick  unto  death, 
and  was  giving  him  food  and  medicine  and 
shelter.    She  was  acting  as  a  nuise  and  in  a 
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menial  capacity.  This  and  other  similar 
allegations  are  snflflclent,  In  the  absence  of  any 
motion  to  make  the  pleading  more  definite 
and  certain,  to  admit  proof  that  she  needed 
the  snpport  which  this  policy  would  give  her, 
and  that  she  d^)ended  upon  It  for  the  com- 
forts and  necessaries  of  life.  If  he  did  not 
take  care  of  her,  no  one-  else  would.  He  had 
nothing  with  which  to  reward  her  except 
this  Insurance  policy,  bnt  he  had  promised  to 
use  that,  and  that  was  as  substantial  as  If 
he  had  money  In  his  pocketbook,  or  other 
property  In  his  possession,  which  he  might 
have  given  this  womttn.  When  she  had  la- 
bored to  the  end  and  death  had  laid  Its  cold 
hand  upon  the  man  who  was  to  provide  for 
her,  had  she  nothing  to  exi)ect  from  the 
Grand  Lodge  of  Sons  of  Herman?  It  was 
not  objecting.  It  seems  to  have  consented  to 
it.  The  principal  ground  for  supporting  the 
trial  conrt  In  sustaining  the  demurrer  to  the 
Intervener's  petition  was  that  the  statute 
provides  that  benefits  shall  not  be  paid  ex- 
cept to  certain  relatives  named  or  to  depend- 
ents. It  would  seem  that  the  provision  of  the 
statute  relates  to  the  contract  to  pay,  and  to 
its  binding  force  upon  the  company.  In  any 
event  it  does  not  relate  to  the  right  to  make 
voluntary  settlements  In  accordance  with  the 
strongest  kind  of  moral  obligations.  If,  there- 
fore, every  person  interested  In  any  manner 
In  this  company  had  formally  expressed  his 
consent  to  pay  this  insui-ance  to  this  woman, 
the  statute  would  not  be  a  bar  to  their  doing 
so.  Some  courts  have  held  that  the  local 
lodge  cannot  consent  for  the  members,  but 
we  have  uniformly  held  that  notice  to  the 
local  authorities,  who  should  be  the  ones  to 
consent  to  a  transfer  of  beneficiary.  Is  no- 
tice to  all  the  persons  Interested  In  the  com- 
pany. But  we  do  not  need  to  put  our  de- 
cision upon  that  ground.  First,  was  the  con- 
tract of  the  deceased  followed  up  by  his  will 
and  the  performance  on  the  part  of  this 
woman  a  sufildent  designation  of  the  bene- 
ficiary under  the  circumstances,  there  being 
no  objection  on  the  part  of  the  company? 
Second,  was  this  woman  a  dependent  under 
the  allegations  of  these  pleadings,  within  the 
meaning  of  the  statute? 

[3]  In  1  Bacon,  Benefit  Societies  and  Life 
Insurance  (2d  Ed.)  §  308,  the  Supreme  Court 
of  Texas  is  quoted  as  saying,  In  Splawn  v. 
Chew,  60  Tex.  632: 

..  "The  right  to  change  the  disposition  of  monej 
being  established  in  tlie  member,  the  next  ques- 
tion is:  How  is  it  to  be  exercised?  It  is  con- 
tended by  appellees  that  it  can  be  exercised  only 
in  the  Btanner  pointed  oat  In  the  third  section 
of  tiie  third  by-law,  whidi  reads  as  follows: 
'Members  may  at  any  time,  when  in  good  stand- 
ing, surrender  their  certificate,  and  bare  a  new 
one  ifsued,  payable  to  such  beneficiary  or  b«ne- 
ficianes  dependent  upon  them  as  they  may  di- 
rect, upon  payment  of  a  certificate  fee  of  fifty 
cents.'  This  section  is  in  further  recognition 
of  the  right  to  make  the  alteration,  aad  it 
seems  to  be  admitted  that  a  surrender  «f  the  old 
certificate  and  the  issuance  of  a  new  one  under 
this  section  would  efTcct  a  change  in  the  bene- 
ficiaries of  the  p^icy.    But  is  thu  the  only  way 


in  which  such  change  can  be  effected?  The  right 
to  make  the  change  Is  given  by  a  diflPerent  sec- 
tion of  the  by-laws,  and  exists  in  the  insured  as 
long  as  he  remains  a  member  of  the  order.  A 
method  by  which  he  may  accomplish  it  to  the 
satisfaction  of  the  order  is  pointed  out  In  the 
section  last  recited,  bnt  we  do  not  consider  this 
as  exclusive  of  all  other  ways  of  effecting  the 
same  object.  The  design  of  this  section  is  to 
protect  the  interests  of  the  corporation.  The 
company  are  entitled  to  know  who  are  the  par- 
ties entitled  to  the  benefit  money,  and  this  is 
an  effectual  and  certain  means  of  giving  that  in- 
formation.  But,  like  all  such  provisions  in  the 
by-laws  of  private  corporations,  it  may  be  waiv- 
ed at  the  option  of  the  corporaHon,  being  for 
its  benefit  alone.  This  has  been  held  tai  refer- 
ence to  such  provisions  when  prescribed  in  man- 
datory terms.  If  they  can  be  waived  in  such 
cases,  much  stronger  would  seem  to  be  the  rea- 
son why  this  can  be  done  when  the  course  to  be 
pursued  is  directed,  as  in  this  instance,  in  per- 
missive langnage  alone.  *  *  *  As  a  by-law 
of  the  order  this  provision  entered  into  the  no- 
derstanding  between  the  company  and  the  mem- 
ber effecting  the  insurance,  and  the  rights  of 
interested  parties  are  not  strengthened  by  the 
fact  that  the  same  provision  is  found  in  the  cei^ 
tificate.  It  is  still  a  condition  for  the  benefit  of 
the  company,  to  be  insisted  upon  or  waived  ac- 
cording to  their  election." 

In  GofT  V.  Supreme  I^odge,  Royal  Achates, 
90  Neb.  678,  134  N.  W.  239,  37  L.  R.  A  (N. 
S.)  1191,  It  was  held  as  stated  In  the  syllabus: 

"Where  a  woman  who  is  without  means  in 
good  faith  leaves  ber  own  home  and  work  and 
assumes  and  for  years  faithfully  performs  the 
duties  of  a  housekeeper  for  a  member  of  a  fra- 
ternal beneficiary  association,  not  related  bo  her 
by  consan^inity,  under  an  agreemeat  that  in 
consideration  for  such  services  he  will  support 
her  and  at  his  death  leave  her  his  estate,  and  no 
evidence  is  c^ered  showing  any  improper  rela- 
tions between  them,  htld  that  she  thereby  be- 
comes_  a  dependent  upon  such  member,  and  as 
Such  is  eligible  as  a  beneficiary  in  a  certificate 
of  membership  issued  to  him  by  the  association 
of  which  he  is  a  member." 

In  Keener  v.  Grand  Lodge,  A  O.  U.  W.,  38 
Ko.  App.  643,  It  Is  said: 

"I  would  not  restrict  dependents  to  those 
whom  one  may  be  legally  bound  to  support,  nor 
yet  to  those  to  whom  he  may  be  morally  bound, 
but  the  term  should.be  restricted  to  those  whom 
it  is  not  unlawful  for  him  to  supjMrt." 

We  tbinh,  If  the  Insufed  is  nnder  an  ob- 
ligation to  help  a  person  in  her  manner  of 
living,  she  is  a  dependent,  within  the  mean- 
ing of  the  statute,  and  we  onght  not  to  se^ 
for  a  more  technical  definition  of  a  dependent 
in  order  to  defeat  ber  claim.  In  fact  this 
court  baa  already  so  decided.  In  tiie  Golf 
Case,  above  cited.  It  was  said: 

"No  case  has  been  cited,  nor  do  we  diink  one 
will  ever  I>e  decided,  boldio^  that  a  woman  who 
without  means  in  good  faith  leaves  her  own 
home  and  work  atid  assumes  and  for  years  faitb- 
fnlly  performs  the  duties  of  housekeeper  for  a 
man  who  agrees,  in  consideration  therefor,  to 
support  her  and  at  his  death  leave  her  liis  es- 
tate, docs  not  thereby  become  a  dependent  upon 
him,  and  especially  so  where  there  is  an  entire 
absence  of  evidence  to  show  any  improper .  r«la- 
tiODS  between  theu." 

If  this  woman  had  means  ot  "her  own  so 
that  she  did  not  depend  upon  the  ptromlse 
to  reimburse  her,'  and  so  that  she  could 
abimdantly  afford  to  support  htm  In  hla  last 
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day  as  an  act  of  cbarity,  that  tact  does  not 
appear  in  the  pleadings  demurred  to,  and 
no  such  presumption  ought  to  be  Indulged. 

The  sister  of  the  deceased,  one  of  the  orig- 
inal beneficiaries,  made  no  claim  to  the  mon^ 
ey.  It  is  said  that  the  sister  is  dead,  but 
of  course  this  does  not  appear  in  the  plead- 
ing, and  it  is  not  shown  of  course  by  the 
demurrer  of  the  brother,  Albert  Finke. 

It  will  be  seen  that  under  the  case  above 
dted  the  intervener  might  have  a  home  and 
some  money,  and  may  have  had  the  capacity 
to  earn  other  money,  and  yet  be  a  dependent 
wltliin  the  meaning  of  the  statute.  We  think 
that  the  demurrer  of  Albert  Finke  should  be 
overruled.  As  it  is  agreed  between  the  par- 
ties that  a  final  disposition  of  the  rights  of 
the  parties  shall  be  made  upon  a  considera- 
tion of  the  demurrer,  it  is  ordered  that  the 
district  court  pay  this  money  to  the  inter- 
vener. 

Beversed  and  remanded  for  this  order  to  be 
carried  out. 

Beversed  and  remanded. 


McDIVITT  V.  BBONSON.    (Na  19571.) 
(Supreme  Court  of  Nebraska.     July  8,  1917.) 

(Byllalus  by  the  Court.) 

EniOTUBNT  «=»7  — AOnON— BlOHT  TO  MAIH- 

TAIN. 

Where  a  building  projects  over  and  upon  the 
land  of  an  adjoining  proprietor,  the  latter  may 
maintain  ejectment  to  recover  poBaeaslon  of  that 
portion  of  bis  proper^  which  is  occupied  by 
the  encroaching  structure. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
0«it.  Dig.  tS  12-16.] 

Appeal  from  District  Court,  Bed  Willow 
County ;  Perry,  Judge. 

Action  by  Jeannette  McDivItt  against 
Marie  E.  Bronson.  From  a  Judgment  for 
plaintUT,  defendant  appeals.    Affirmed. 

Eldred,  Cordeal  &  McCarl,  of  McC<tok,  for 
appellant  J.  L.  Bioe,  of  McCook,  foi  appel- 
lee. 

LETTON,  J.  Defendant  was  the  owner  of 
two  lots  in  the  dty  of  McCook  upon  one  of 
which  her  dwelling  stood.  She  sold  the  other 
to  plaintiff,  who  was  intending  to  build. 
PlalntlfC  procured  plans  for  the  erection  of 
a  dwelling  on  the  lot  die  purchased  and  let 
the  contract  for  the  erection  of  the  house. 
She  bad  the  lot  surveyed  before  beginning 
excavation  for  the  foundation.  It  was  then 
ascertained  that  a  bay  of  defendant's  house 
projected  over  and  Into  the  lot  plaintiff  had 
purchased.  The  portion  which  encroached 
was  about  12  or  14  feet  long  and  a  little 
over  2  feet  wide,  exclusive  of  the  eaves 
whldi  projected  about  2%  feet  further. 
Plaintiff  desired  to  use  the  strip  upon  which 
the  house  encroached  as  a  driveway.  She 
proposed  to  defendant  that  she  (plaintiff)  re> 
convey  the  lot  and  have  a  return  of  the  pur- 
chase money.    Plaintiff  also  negotiated  with 


761 

other  parties  with  reference  to  the  purchase 
of  another  lot  She  also  offered  to  accept 
?250  and  reconvey  the  5-foot  strip.  The 
testimony  tends  to  prove  that  defendant  said 
she  could  not  return  the  money  and  take  the 
lot  back  because  she  had  sent  the  money 
away.  She  declined  to  pay  $260  for  the 
strip.  Plaintiff  then  proceeded  with  the  con- 
struction of  her  house.  She  attempted  to 
purchase  a  6*foot  strip  on  the  other  side  of 
the  lot  for  a  driveway,  but  the  owner  asked 
$400  for  it  and  she  did  not  purchase.  De- 
fendant has  retained  the  full  amount  of  the 
purchase  money,  and  has  never  tendered  or 
offered  to  pay  or  return  to  plaintiff  any 
money  from  the  time  of  the  purchase  imtil 
the  present  time.  Plaintiff  brought  this  ac- 
tion in  ejectmoit  to  recover  possession  of  the 
6-foot  strip,  it  was  disdoeed  at  the  trial 
that  plaintiff  was  in  possession  of  all  the 
strip  except  that  occupied  by  the  ^icroadi- 
ment  of  the  dwelling.  Tbe  cause  was  tried 
without  the  intervention  of  a  Jury.  The 
court  found  that  the  building  and  eaves  pro- 
jected 4  feet  6  inches  into  plaintift's  lot, 
and  that  tiie  plaintlfl  had  sustained  nominal 
damages  of  one  cent  and  rendered  Judgment 
of  ouster.    Defendant  appeals. 

The  petition  was  the  ordinary  form  In 
ejectment  The  answer  set  up  that  the  plain- 
tiff knew  of  the  encroachment  when  she 
purchased  the  lot  and  agreed  that  It  might 
remain  there,  but  there  Is  absolutely  no  proof 
to  support  these  allegations.  The  only  as- 
signment of  error  is  that  the  Judgment  of  the 
district  court  is  contrary  to  law.  Under 
this  assignment  two  propositlans  are  ad- 
vanced: First,  that  It  to  essaidal  to  the  ac- 
tion that  plaintiff  show  that  he  has  been 
ousted  by  the  defendant ;  second,  that  eject- 
ment will  not  lie  for  a  portion  of  a  building 
if  the  building  will  be  so  destroyed  as  to  lose 
Its  identity.  In  Dale  v.  Hunneman,  12  Neb. 
221,  10  N.  W.  711,  the  question  whether 
it  was  necessary  to  prove  ouster  before  an 
action  of  ejectment  could  be  maintained 
was  considered,  and  it  was  held  that  while 
this  was  essential  at  common  law  it  was  un- 
necessary in  a  modern  action  under  the 
Code,  and  that  all  that  is  neceesair  to  entitle 
the  plaintiff  to  the  action  is  that  be  has  a 
legal  estate  in  the  premises,  is  entitled  to 
possession  of  the  same,  and  that  the  defend- 
ant unlawfully  keeps  him  out  of  possession. 
Bridenbaugh  v.  Bryant  79  Neb.  329,  112  N. 
W.  671..  As  to  the  second  point  only  a  small 
portion  of  defendant's  dwelling  projects  into 
plaintifTs  lot,  whldi  can  be  cut  off  and  the 
main  building  left  The  rule  is  that  where 
one  encroaches  by  a  building  upon  the  land 
of  another,  ejectment  la  the  proper  remedy. 
Butler  V.  Frontier  Telephone  Co.,  186  N.  X. 
486,  79  N.  B.  716,  11  h.  R.  A.  (N.  S.)  920,  116 
Am.  St  Bep.  668,  9  Ann.  Cas.  858 ;  Wachsteln 
V.  Oiristoi^er,  128  Ga.  229,  67  B.  £.  611,  11 
£>.  R.  A.  (N.  S.)  917,  UO  Am.  St  Rep.  381; 
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Johnson  v.  Minnesota  Tribune  Oo.,  91  Minn. 
476,  98  N.  W.  321;  Cromwell  t.  Hnghes, 
144  Mich.  3,  107  N.  W.  323.  If  it  were  not 
so  the  adverse  possession  of  the  wrongdoer 
would  ripen  Into  a  perfect  title  as  against 
the  owner.  The  finding  of  the  court  upon  the 
facts  in  such  an  action  Is  entitled  to  the 
same  weight  as  the  verdict  of  a  Jury.  De- 
fendant contends  that  plalntUf  has  mistaken 
her  remedy  which  Is  In  equity,  Plaintiff 
ottered  to  rescind  If  defendant  would  re- 
turn the  money,  but  this  offer  was  refused. 
She  also  offered  to  reconvey  the  strip  to  de- 
fendant for  $250,  which  seems  fair  and 
reasonable  when  the  evidence  shows  that  a 
like  strip  on  the  other  side  of  the  lot  would 
have  cost  her  $400.  It  would  seem,  there- 
fore, that  plaintiff  has  offered  to  do  equity. 
Defendant  has  not  pleaded  an  equitable  de- 
fense, but  has  set  up  a  legal  defense,  which 
there  Is  absolutely  no  evidence  to  sustain, 
and  plaintiff  is  therefore  entitled  to  Judg- 
ment It  is  unfortunate  that  this  condition 
exists,  hut  defendant  seems  to  have  brought 
it  largely  upon  herself  by  her  refusal  to  re- 
turn the  purchase  money.  It  is  to  be  hoped 
that  even  now  an  equitable  adjustment  can 
be  made  between  these  neighbors. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


KENNET  V.  VILLAGE  OF  DORCHESTER 

et  al.    (No.  19509.) 
(Supreme  Court  of  Nebraska.     July  8,  1917.) 

(SyJlalu*  bv  the  Court.) 
MtrmCIPAI,     COBFOBATIONS     «=»665— TJsB    OF 

Stbeet— Power    of    Mvkicipai.   AtnBOU- 

TIES. 

ITie  right  of  a  private  party  to  occupy  part 
of  a  public  street  in  front  of  his  place  of  busi- 
ness must  yield  to  public  necessity  or  conven- 
ience, and  ordinarily  the  question  of  public  ne- 
cessity or  convenience  is  for  the  governing  body 
of  the  municipality;  but  such  body  cannot  act 
arbitrarily,  and  deny  to  one  citizen  privUeges 
which  it  grants  to  another  under  like  condi- 
tions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
(Torporations,  Cent  Dig.  t  1441.] 

Appeal  from  District  Court  Saline  Coun- 
ty; Hurd,  Jndge. 

Action  for  bijnnction  by  Frank  J.  Kenney 
against  the  Village  of  Dorchester  and  others. 
Injunction  made  perpetual,  and  defendants 
appeal.    Affirmed. 

Hastings  &  Ireland,  of  Crete,  for  appel- 
lants.   T.  J.  Doyle,  of  Lincoln,  for  appellee. 

MORRISSBY,  C.  3.  Plaintiff,  the  owner 
of  two  btislness  lots  located  on  the  main 
street  of  the  village  of  Dorchester,  Installed 
modem  gasoline  apparatus,  consisting  of  a 
tank,  burled  beneath  the  surface  of  the 
ground,  and  a  pump  connected  therewith,  in 
the  space  between  the  sidewalk  and  the  grad- 
ed part  of  the  street.  In  front  of  his  place 
of  business.     Growing  in  the  park  space  is 


a  row  of  thrifty  trees,  and  the  pump  was 
set  in  line  with  and  between  these  trees.  A 
secflon  of  hose  extends  from  the  pump,  by 
which  gasoline  is  delivered  to  auto  drivers 
who  drive  up  to  the  curb,  or  perhaps  It  were 
better  to  say  to  the  place  where  a  curb  ought 
to  be.  On  the  same  street,  but  a  block  and  a 
half  distant  from  plaintiff's  place  of  business, 
a  competitor,  with  the  sanction  of  the  village 
board.  Installed  and  maintains  similar  appa- 
ratus In  a  like  position.  The  village  board 
ad<H)ted  a  resolution  directing  plaintiff  to  re- 
move his  tank  and  pump,  whereupon  he  sued 
out  a  wilt  of  injunction,  which,  after  hear- 
ing, was  made  perpetual  by  the  district 
court,  from  which  order  the  village  prose- 
cutes this  appeal. 

Five  assignments  of  error  are  set  out  one 
of  which  is  "that  the  decree  of  the  court  is 
contrary  to  law  and  the  evidence."  Appel- 
lant's brief  says: 

"The  errors  relied  upon  are  so  closely  and  in- 
timately connected  and  interwoven  that  we 
deem  It  best  to  consider  them  as  a  whole  rather 
than  to  discuss  each  separately." 

We  will  do  likewise,  as  the  assignment 
quoted  covers  the  wh<de  matter.  Copious  ex- 
cerpts from  the  statutes  are  set  out  In  the 
brief  to  show  that  the  village  authorities 
have  control  and  Jurisdiction  of  the  streets 
of  the  village,  with  the  right  to  remove  ob- 
structions from  the  sidewalks,  curbstones, 
gutters,  and  crosswalks,  to  require  and  regu- 
late the  placing  and  protection  of  trees,  and 
in  fact  to  maintain  general  supervision  of 
the  streets.  Of  course,  there  is  no  room  for 
question  as  to  these  general  provisions,  bat 
in  the  Instant  case  the  record  discloses  that 
Dorchester  is  a  village  of  about  600  popula- 
tion; that  the  main  street  where  the  pump 
and  tank  are  situated.  Is  lOO  feet  wide. 
There  Is  no  congestion  of  the  street  or  any 
necessity  shown  for  the  removal  of  the  tank 
and  pamp.  The  sidewalk  extends  8  feet 
frcHn  the  lot  line,  and  the  distance  from  the 
outer  edge  of  the  sidewalk  to  the  graded 
part  of  the  street  or  the  point  where  a  gut- 
ter may  be  built,  is  4  feet  The  row  of  trees 
heretofore  mentioned  is  growing  in  the  In- 
tervening space.  The  pump  complained  of  is 
between  the  trees,  and  the  village  is  not 
using,  has  not  used,  and,  so  far  as  the  record 
shows,  has  no  intention  of  using,  this  space. 
It  is  not  disputed  that  the  equipment  la  of 
the  very  latest  and  best  pattern,  and  such  as 
is  in  use  in  other  cities  in  the  state;  that  It 
serves  the  conveniepce  of  a  great  number  of 
persons  living  within  the  village;  and  that  it 
is  not  dangerous  or  unsightly.  In  Chapman 
V.  City  of  Lincoln,  84  Neh.  034,  121  N.  W. 
696,  25  L.  R.  A.  (N.  S.)  400,  it  is  held: 

"It  is  no  defense  to  a  partv  who  is  being  pro- 
ceeded against  by  a  city  for  unlawfully  ob- 
structing a  sidewalk  that  others  are  obstructinc 
the  walks  in  like  manner." 

There  the  plaintiffs  were  occupying  a  slde^ 
walk  space  in  direct  violation  of  an  ordl- 
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dance  of  the  dty  tonblAdlng  snch  oecapancy 
by  any  person.  In  the  Instant  case  there  la 
no  such  ordinance;  bat,  on  the  contrary,  it 
appears  that,  with  the  sanction  of  the  viUage 
board,  plaintiff's  competitor  is  making  like 
use  of  street  space.  The  village  board  hav- 
ing granted  plaintiff's  competitor  penniasion 
to  install  and  maintain  similar  apparatus  nn- 
der  like  conditions,  it  ought  not  to  arbitra- 
rily deny  the  same  privilege  to  plaintiff. 

"Although  the  granting  or  reusing  of  a  ]!• 
cense  is  in  a  large  measure  discretionary,  the 
actinsr  authorities  are  not  vested  with  personal 
or  arbitrary  power,  but  are  subject  to  the  con- 
trol of  the  courts,  when  it  appears  that  they 
have  acted  arbitrarily  in  the  premises,  and  have 
thus  abused  the  public  trust  reposed  in  them." 
3  McQuillin,  Municipal  Corporations,  |  1006. 

The  judgment  is  affirmed,  but  it  vrtll  not 
be  so  construed  as  to  deny  the  village  board 
control  of  the  whole  situation  by  the  enact- 
ment of  a  suitable  ordinance  which  -will  ap- 
ply to  all  persons  similarly  situated. 

Affirmed. 

McQUIIiKIN  v.  FOBD  et  aL    (No.  19504.) 
(Supreme  Court  of  Nebraska.     July  8,  1017.) 

(Syllalui  by  the  Court.) 

1.  MoRTQAOKS  €=>563—FoKBOi«8UBB— Dispo- 
sition or  Pboceeds. 

One  holding  a  deed  of  real  estate,  given  to 
secure  him  in  the  payment  of  any  advancements 
made  by  him,  and  who  pays  one  of  a  series  of 
notes  secured  h^  a  mortgage  on  the  real  estate, 
is  not  entitled,  in  proceedings  by  the  mortgagee 
to  foreclose  the  mortgage,  to  share  pro  rata  in 
the  proceeds  of  the  mortgaged  propeoty. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  iS  1622-1626,  1628.] 

2.  MOBTOAGES      «s»201   —    OsiiiaATIONS      Or 

MOBTOAQEE— iNSnBANCE. 

In  the  absence  of  any  agreement  therefor, 
the  mortgagee  is  under  no  obligation  to  insnre 
bnildings  on  the  mortgaged  premisea,  nor  to 
prosecute  at  his  own  expense  a  disputed  claim 
for  insurance  on  account  of  a  prior  policy  which 
he  had  lield,  covering  the  building  destroyed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  IS  532-636.] 

Appeal  from  District  Court,  Bed  Willow 
County;  Perry,  Judge. 

Action  by  Bobert  McQuUkln  against  John 
E.  Ford,  one  Baliah,  and  others,  with  cross- 
petition.  Decree  for  plaintiff,  also  determin- 
ing the  amount  due  defendant  Bailab  from 
Ford  on  account  of  note  set  out  in  cross-pe- 
tition, and  defendants  appeaL    Affirmed. 

Lambe  &  Butler,  of  Beaver  City,  for  ap- 
pellants. G.  E.  Simon,  of  Cambridge,  and  H. 
W.  Keyes,  of  Indlanola,  for  appellee. 

OOBNISH,  J.  In  this  action  plaintiff 
seeks  foreclosure  of  a'  mortgage  securing 
notes  given  to  him  as  part  of  the  purchase 
price  for  land  sold,  maUng  Ford,  mortgagor, 
and  Bailab,  then  holder  of  the  l^gal  tlUe,  de- 
fendants. Ford  in  his  answer  claims  certain 
credits  on  the  note  and  $1,500  credit  on  ac- 
count of  the  plaintiff's  failure  to  recover  In- 
surance on  a  building  destroyed  by  a  wind- 


storm. The  d^ndant  Boilata,  by  way  of 
crosa-petltion,  also  asks  foreclosure  of  a  $2,- 
100  note,  being  one  of  the  notes  secured  by 
the  mortgage.  Plaintiff  la  his  reply  doiles 
UaUlity  oa.  account  of  tbe  windstorm  de- 
stroying the  building,  and  denies  tbat  tbe 
^400  note  in  Ballab's  possession  was  as- 
signed to  bim ;  alleges  that  it  was  paid  and 
tbat  bis  lien  for  the  remaining  notes  is  su- 
perior thereto.  The  trial  court  found  gener- 
ally for  tbe  plaintiff;  found  tbat  Ford  should 
be  credited  with  $80  Interest  on  the  notes; 
that  no  liability  existed  on  account  of  tbe 
destruction  of  the  building;  tbat  there  was 
due  defendant  Bailab  from  Ford  $2,100  on 
account  of  tbe  note  set  forth  in  the  answer 
and.  cross-petition;  and  gave  BaUab  a  lien 
upon  tbe  land  inferior,  bowever,  to  that  of 
the  plaintiff. 

[1,2]  Tbe  defendant  Bailab  assigns  as  er- 
ror tbe  Judgment  of  the  court  in  making  his 
lien  Inferior  to  that  of  the  plaintiff.  When 
tbe  $2,100  note  became  due  the  plaintiff  took 
it  to  the  bank,  where  it  was  made  payable, 
and  asked  for  and  received  from  tbe  cashier 
of  the  bank  the  amount  of  money  due.  Tbe 
cashier  at  the  time  wrote  an  assignment  to 
himself,  as  cashier,  on  the  back  of  the  note, 
which  plaintiff  signed.  No  negotiations  for 
a  transfer  of  the  note  were  had  between 
them,  and  the  plaintiff  did  not  know  that  be 
was  assigning  the  note.  Afterwards,  the  de- 
fendant Bailab  paid  to  the  bank  the  amount 
ct  the  note;  it  was  stamped  "Paid"  by  tbe 
bank  and  delivered  to  talm. 

It  appears  that  prior  to  this  time  Bailab, 
who  had  been  president  of  tbe  bank  and  was 
then  vice  president,  living  at  Norfolk,  had 
spoken  to  tbe  cashier  about  the  note,  saying, 
as  testified  to  by  the  cashier,  tbat,  when  the 
note  was  presented,  the  bank  should  "take  it 
up  and  bold  it  for  bim" ;  that  he  wanted  the 
bank  to  "carry  bim  in  the  bank."  In  the 
original  sale  of  tbe  land  all  of  tbe  negotia- 
tions were  with  Baliah.  Following  the  sale 
Ford  gave  a  deed  of  the  land  to  Bailab,  who 
testified  that  it  was  Intended  to  operate  as 
a  mortgage.  All  payments  bad  been  made 
by  Bailab. 

The  bank  never  undertook  to  assign  tbe 
note  to  Baliah  or  to  purchase  it  for  bim. 
When  it  received  the  final  payment  from  Bal- 
iah, it  very  properly  stamped  the  note  "Paid." 
This  should  have  been  and  we  think  was  in- 
tended by  the  parties  as  a  payment,  so  far 
as  the  lOaintlff  was  concerned.  Vhe  trial 
court  did  not'  find  theve  was  an  asaigiuBent 
of  the  note  to  Bailab,  but  gave  bim  a  lien 
in  the  amount  of  the  note  inferior  to  that 
of  plaintiff.  This  may  have  been  proper  re- 
lief in  equity.  No  objection  was  made  to  it. 
We  are  of  opinion  that  the  defendant  BaUab 
was  not  entitled  to  a  pro  rata  share  of  tbe 
proceeds  of  sale  on  foreclosure;  nor  to  have 
his  lien,  if  any,  equal  in  priority  to  that  of 
plaintiff. 

At  the  time  of  tbe  sale  of  tbe  land  tbe 
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plaintiff  held  some  nnexplred  insnrance  vpon 
tbe  buildings,  locladlBg  the  one  desttoyed  In 
the  windstorm,  and  attempted  to  sell  tbe 
insarance  to  the  purchaser.  Ballah,  who  ne- 
gotiated the  purdiase,  declined  to  buy  as  he 
wrote  insurance  himself.  When  tbe  building 
was  destroyed  the  plaintiff  interviewed  the 
Insurance  agent,  who  advised  Idm  that  noth- 
ing could  be  recovered  because  the  building 
had  been  too  long  unoccupied  and  because 
of  tbe  change  of  title.  Whether  this  would 
have  been  a  good  defense  or  not,  plaintiff, 
nnder  the  circumstances,  owed  no  duty  to 
either  of  the  defnidants  touching  tbe  insur- 
ance. 

On  examination  ot  the  testimony,  we  are 
of  oi^nion  that  tbe  court  did  not  err  in  the 
credit  allowed  on  intemt  as  found  in  tbe 
decree. 

Afflimed. 

HAMHR,  J.,  not  sitting. 


OTATB  ex  rd.  BROWN,  Atty.  Gen.,  ▼. 

WAYNE)  CX)DNTr  AGR.  SOO.  et  aL 

(No.  19644.) 

(Supreme  C!ourt  of  Nebraska.     July  8,  1917.) 

(SyUatnu  by  the  Court.) 
Attobhbt   and   Cubnt  «=»165— Fbi»— Pat- 

MENT   FBOU   FDND    IN    COUBT — SEBVICKS   rOB 

Beneitt  of  Stockholdebs. 
Where  by  the  services  of  attorneys,  duly  re- 
tained by  truBtefls  appointed  by  the  court  for  the 
benefit  of  the  creditors  and  stockholders  of  a 
corporation  whose  charter  has  lapsed,  property 
is  preserved,  their  fees  should  be  paid  from  the 
fond  in  the  hands  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  i  316.] 

Appeal  from  District  Court,  Wayne  Coun- 
ty; Oleson,  Judge. 

Proceeding  by  the  State  of  Nebraska,  on 
relation  of  Norris  Brown,  Attorney  General, 
against  the  Wayne  County  Agricultural  So- 
ciety and  others,  for  dissolution  of  the  de- 
fendant corporation,  In  which,  after  the  trus- 
tee's final  report,  James  Brltton  and  Wm.  V. 
Allen  filed  claims  for  attorneys'  services. 
Claim  disallowed,  and  claimants  appeal.  Af- 
firmed in  part,  and  reversed  in  part,  with 
directions. 

William  L.  Dowling,  of  Norfolk,  for  appel- 
lant&    A.  R.  DavlB,  of  Wayne,  for  appellee. 

MORRISSBT,  OL  J.  Appeal  from  an  or- 
der of  tbe  district  court  for  Wayne  county. 
In  18S5  there  was  organised,  under  tbe  gen- 
eral incorporation  laws  of  the  state,  the 
Wayne  County  Agrictfltural  Society.  Among 
other  property  acquired  was  a  tract  of  land 
lying  adjacent  to  the  city  ot  Wayne.  From 
1885  to  1901,  inclusive,  the  society  held  fliirs, 
but  after  tbe  latter  date  ceased  to  do  so. 
Stockholders'  meetings  were  not  regularly 
held.  Many  of  the  stockholders  left  the 
county,   others   transferred   their    stock   to 


parties  who  fkUed  to  hare  ttie  tnmsfen  not- 
ed on  the  booika  of  the  company,  and  tba 
ownership  of  much  of  tbe  stock  was  un- 
known. Thus  matters  ran  until  June,  1906, 
when  certain  resident  stockholders  filed, 
with  the  persons  who  had  flieretofore  acted 
as  president  and  secretary,  a  request,  in  writ- 
ing, that  a  meeting  of  the  stockholders  be 
called  "for  the  purpose  of  jwrpetuating  said 
organization  or  dissolving  and  disbanding  the 
same."  Pursuant  to  this  request,  a  meeting 
of  the  stockholders  was  held  July  7, 1905,  at 
which  meeting  a  resolution  was  adopted  by 
a  stock  vote  of  148%  shares  to  S3  shares,  ap- 
pointing a  committee  of  three,  "^vlth  full 
power  and  authority  to  dissolve  or  perpetu- 
ate tbls  organization,  to  collect  all  monies 
belonging  to  said  organization,  to  bring  sudi 
suit  or  suits  as  may  be  necessary,  either  in 
law  or  equity,  to  make  settlements  in  regard 
to  such  property  and  to  employ  counsel,  who 
may  be  one  of  their  number,  and  agree  upon 
bis  compensation,  to  have  full  authority  nec- 
essary to  settle  up  such  organization,  to  wind 
it  up  or  extend  It  as  their  Judgment  seems 
best- 
Pursuant  to  this  resolution,  a  committee 
was  appointed,  which  determined  that  It  was 
to  the  interest  of  the  stockholders  to  dissolve 
tbe  corporation  and  that  these  appellants 
should  be  engaged  as  attorneys,  to  receive  as 
compensation  a  sum  equal  to  one-half  the 
value  of  whatever  property  the  stockholders 
might  receive  as  a  result  of  the  proceedings. 
Tbe  society  was  subsequently  dissolved  by 
regular  proceedings,  and  three  trustees  were 
appointed  to  take  charge  of  the  property  for 
the  benefit  of  the  creditors  and  stockholders. 
Subsequently  an  action  was  brought  on  be- 
half of  the  county  against  the  trustees  and 
other  persons  claiming  under  them  to  pro- 
cure a  decree  which  would  vest  the  title  to 
the  propert}  In  the  county  of  Wayne.  This 
suit  was  successfully  defended  by  tbe  ap- 
pellants, and  by  decree  of  this  court  the  title 
to  the  property  was  vested  In  the  trustees. 
Since  the  entry  of  said  decree,  In  1912,  the 
property  has  been  sold,  the  debts  paid,  and 
the  trustees  filed  their  final  report  On  the 
coming  in  of  the  report  ot  the  trustees,  ap- 
pellants filed  their  claim  and  asked  for  Its 
allowance. 

The  claim  was  not  based  alone  on  the  con- 
tract made  with  the  OHnmittee  of  stockhold* 
ers,  whereby  appellants  were  to  receive  one- 
half  of  any  amount  saved  as  a  result  of  their 
services,  but  It  seems  to  rest  also  on  a  con- 
tract made  by  tbe  trustees,  under  date  of 
May  20,  1907,  whereby,  in  the  name  of  tbe 
society,  they  contracted  to  pay  appellants  a 
reasonable  compensation.  Tbe  creditors  of 
the  association  have  been  paid  In  full,  and 
no  objection  is  made  to  the  allowance  of  the 
claim  by  any  stockholder  or  other  person 
having  an  Interest  in  the  fund ;  but  the  tiial 
Judge  to<A  the  view  that  throughout  the  liti- 
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gatlon,  which  ran  more  than  'lO  yean,  the 
appellants  were  not  in  the  employ  of  the 
society,  but  of  the  Individual  stockholders 
with  whom  they  dealt,  and  that  they  must 
look  to  these  stockholders  and  not  to  the 
society  for  their  compensation. 

Regardless  of  the  character  of  the  litiga- 
tion or  the  form  of  the  action  that  was  pros- 
ecuted* the  services  rendered  Inured  to  the 
benefit  of  every  share  of  stock.  The  litiga- 
tion was  successfully  concluded,  and  a  large 
amount  of  property  was  saved  to  the  society. 
Each  share  of  stock  has  been  enhanced  by 
appellants'  services.  The  failure  of  each  and 
every  stockholder  to  object  to  the  allowance 
of  the  claim,  or  even  suggest  that  It  is  too 
blgb,  may  be  taken  as  some  evidence  of  its 
fairness,  and  of  a  desire  im  the  part  of  all 
parties  interested  that  it  be  paid.  On  the 
record  before  us  It  appears  that  the  district 
court  erred  in  disallowing  the  claim  for  at- 
torney's fees. 

There  is  a  further  item  of  $200,  claimed 
by  the  appellant  Brltton  for  services  as  sec- 
retary to  the  society.  This  was  also  disal- 
lowed by  the  court,  and  we  think  properly 
so.  As  to  this  item,  the  Judgment  Is  affirmed, 
but  as  to  the  item  of  attorneys'  fees  the  Judg- 
ment Is  reversed,  with  directions  to  the  dis- 
trict court  to  enter  a  Judgment  in  conformity 
with  this  optoioa. 

SEDOWIOK,  3.,  not  dtttng. 


In  re  CRAIG'S  ESTATE. 

ORAIG  v.  WRIGHT. 

(No.  19600.) 

(Supreme  Court  of  Nebraska.     July  3,  1017.) 

(Sfttahu*  by  th«  0«urt.) 

1.  EXECTTTOBS    AND     AnmNISTBATOBB     «=9314 

(12)— DiBTBlBtmon— Appoax,. 
An    administrator   as   soch   cannot   appeal 
from  the  final  order  of  distribution  unless  he  is 
pecuniarily  affected  in  bis  representative  capac- 
ity.    Rev.  St.  1918,  f  1498. 

(BU.  Note.— For   other  cases,   see  Ezeeutors 
and  Administrators,  Cent.  Dig.  M  129ft-1286.] 

2.  EXKGTTTOBS  AND  AoiaNisnuTOBS  4=»809— 
DnsTBiBUTioN— Obdeb  or  Coitbt. 

"Aji  administrator  who  undertakes,  without 
an  adjudication  of  heirship,  to  distrilrate  funds 
in  his  hands  as  the  residue  of  an  estate  admin- 
istered by  him,  assumes  die  responsibility  of 
making  distribution  to  tlie  proper  persons." 
Boales  v.  Ferguson,  55  Neb.  565,  76  N.  W.  18. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  f§  1259,  1260.] 

8.   EXECUTOBS     AND     AnUINISTBATOBS     ®=9314 
(12)— DlSTBIBtJTION— Appkal. 

An  administrator  who,  without  having  pro- 
cured an  order  naming  the  distributees,  dis- 
tributes the  proceeds  of  a  judgment  recovered  by 
him  for  the  death  of  intestate,  cannot  in  his 
representative  capacity  appeal  from  the  final  or- 
der directing  distribntioa  to  other  persons. 

[Ed.   Note.— For  other  cases,   see   Ezecntors 
and  Administrators,  Cent  Dig.  §§  1203-1295.] 

Appeal  from  District  Court,  Burt  County; 
Sears,  Judge. 


la  the  matter  of  the  estate  of  Catherine 
B.  Craig,  deceased.  From  an  order  of  the 
district  court  dismissing  the  appeal  of  Alva- 
rado  W.  Crale,  administrator,  from  the  final 
(wder  of  dtotrlbntlon  in  favor  of  Doris  L>. 
Wright,  the  admlalstrator  appeals.   Affirmed. 

Sullivan,  Rait  &  Thummel,  of  Omaha,  for 
ai^ellant.  E.  H.  Westerfield  and  R.  M.  Cross- 
man,  both  of  Omaha,  for  appellee. 

ROSE,  J.  This  Is  an  appeal  by  Alvarado 
W.  Craig,  as  administrator  of  the  estate  of 
Catherine  E.  Craig,  deceased,  from  an  order 
of  the  district  court  for  Burt  county  dismiss- 
ing his  appeal  from  the  final  order  of  di.9- 
tributlon  entered  by  the  county  court  Cath- 
erine E.  Craig  was  killed  in  a  collision  with 
a  railroad  train  at  a  public  crossing,  and  In 
an  action  for  damages  the  administrator  re- 
covered a  Judgment  for  $10,000.  The  hus- 
band and  three  daughters  of  decedent  sur- 
vived her.  She  also  left  surviving  her  Dorla 
li.  Wri^it.  a  son  by  a  former  marriage. 
The  county  court  found  that  Alvarado  W. 
Craig,  who  had  been  appointed  administra- 
tor, and  Ills  three  daughters  were  the  only 
heirs.  Without  an  order  of  court  the  admin- 
istrator distributed  the  proceeds  of  the  Judg- 
ment to  himself  and  two  of  his  daughters. 
At  the  time  distribution  was  thus  made  the 
petition  of  Wright  for  a  vacation  of  the  ad- 
judication of  heirship  was  a  pending  In  the 
county  court  Wright  also  petitioned  the 
county  court  for  an  order  of  distribution  al- 
lowing the  husband  one-fourth  and  each  of  the 
four  children  of  decedent  three-sixteenths  of 
the  estate.  On  that  basis  the  county  court  or- 
dered distrlbuticin.  The  administrator  as 
such  appealed  to  the  district  court  without 
bond,  and  he  gave  no  appeal  bond  as  an  in- 
dividual. Wright  filed  a  motion  in  the  dis- 
trict court  to  dismiss  the  appeal  from  the 
county  court  on  the  ground  that  the  admin- 
istrator had  no  right  to  appeal  in  his  repre- 
sentative capacity  and  had  failed  to  appeal 
as  an  Individual.  Rev.  St  1913,  {  1427.  The 
appeal  was  dismissed.  From  the  district 
court's  dismissal  the  administrator  has  ap- 
pealed to  this  court. 

[1]  In  support  of  the  contention  that  the 
appeal  was  pr(^>eriy  dismissed  Merrick  v. 
Kennedy,  46  Neb.  264,  64  N.  W.  989,  is  cited. 
In  that  case  it  was  held  that,  where  an 
executor  or  administrator  Is  not  pecuniarily 
affected  by  the  final  order  of  distribution 
he  cannot  appeal  therefrom  In  his  representa- 
tive capadty,  since  he  Is  not  "aggrieved"  by 
such  order.  Rev.  St  1913,  |  1498.  In  the 
present  case,  however,  the  administrator  con- 
tends that  the  order  of  distribution  pecu- 
niarily affects  him,  since  he  had  already  paid 
out  the  proceeds  of  the  Judgment  and  that 
he  Is  therefore  "aggrieved"  and  entitled  to 
prosecute  an  appeal.  The  appeal  Is  taken  In 
his  representative  capacity.  An  appeal  bond 
was  not  given.    Craig's  right  to  appeal  as  aa 
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IndlTldml,  w  as  a  dlstilbatee,  bas  not  been 
exercised'.  The  problem  is.  therefore  reduced 
to  the  following  Inquiries:  Was  Craig,  the 
administrator,  "aggrieved"  in  his  representa- 
tive capacity?  Is  he  as  administrator  of  the 
estate  of  Catherine  B.  Gralg,  deceased,  pe- 
cuniarily affected  by  the  final  order  of  dis- 
tribution? He  concedes  that  the  funds  for 
distribution  were  received  by  him  in  his  rep- 
resentative capacity,  but  he  challenges  the 
correctness  of  the  order  designating  the  dis- 
tributees and  adjudicating  their  respective 
shares.  As  already  stated,  the  funds  were 
the  proceeds  of  a  Judgment  for  damages. 
When  the  administrator  Ignored  decedent's 
son  In  making  distribution,  the  record  in  the 
county  court  presented  for  adjudication  un- 
determined questions  relating  to  heirship  and 
to  the  distributive  shares  of  those  oitiltled 
to  the  estate. 

[2, 3]  The  rule  Is  that  payments  to  dis- 
tributees by  the  administrator  without  an 
order  of  court  are  made  at  bis  peril.  Boales 
v:  Ferguson,  55  Neb.  565,  76  N.  W.  18.  If 
the  court  subsequently  directs  payments  to 
other  claimants,  the  administrator  may  be 
pecuniarily  affected  by  the  order,  but  the 
loss,  if  any,  falls  upon  him  individually,  and 
not  upon  the  estate.  Under  the  circumstanc- 
es of  the  present  case  as  applied  to  the  right 
of  appeal,  the  estate  itself  is  not  affected  by 
the  final  order  of  distribution  which  neither 
increases  nor  diminishes  the  assets.  The  law 
does  not  permit  the  person  who  represents 
the  estate  to  use  it  for  individual  purposes. 
In  re  Barker's  Estate,  26  Mont.  279,  67  Pac. 
941;  Ansel  v.  Kyger,  60  Ind.  App.  259,  110 
N.  B.  559 ;  Moore  v.  Ferguson,  163  Ind.  395.- 
72  N.  B.  126 ;  Succession  of  Hartigan,  51  La. 
Ann.  126,  24  South.  794;  In  re  Heldmann'a 
Estate,  151  App.  Div.  234,  135  N.  X.  Supp. 
143.  Craig  is  not  entitled  to  prosecute  the 
appeal  in  his  representative  capacity  at  the 
expense  of  the  estate  and  without  an  appeal 
bond.  He  is  not  thus  representing  the  es- 
tate, but  is  seeking  to  protect  individual  in- 
terests. If  the  court's  distribution  Is  errone- 
otis  and  that  of  the  administrator  correct, 
the  latter  had  an  adequate  remedy  by  means 
of  an  Individual  appeal  perfected  by  an  ap- 
peal bond.  In  re  Williams,  97  Neb.  726,  151 
N.  W.   161. 

It  follows  that  the  appeal  from  the  county 
court  to  the  district  court  was  properly  dis- 
missed. 

Affirmed. 


McNBA  et  aL  ▼.  MORAN  et  al.    (Na  19608.) 
(Supreme  Court  of  Nebraska.    July  8,  1917.) 

(Syllaiut  iy  the  Court.) 

1.  Witnesses      e=»160(l)  —  Comfetenct  — 

Transactions  with  Deceased  Persons. 

In  an  action  involving  title  to  real  estate, 

the  wife,  whose  husband  claims  ownerriiip  as 

purchaser  nnder  an  oral  agreement,  is  not  an  in- 


competent witness  to  a  conversattan  had  be- 
tween her  husband  and  the  vendor,  since  de- 
ceased, in  which  she  took  no  part. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  606.] 

2.  Specific     Perfosicance     <&=>121(6)— Evi- 

DBNCE— CONTBAOTS      FOB      CORVKTANCK      OF 

IiAND — ^Paboi.  GOiriBAOTS. 
"The  law  is  well  settled  in  this  state  that 
an  oral  agreement  to  convey  real  estate  will  be 
specifically  enforced  where  the  evidence  of  such 
agreement  is  clear  and  satisfactory,  and  the 
plaintiff  has  fully  performed  on  bis  part." 
Harrison  v.  Harrison,  80  Neb.  103,  113  N.  W. 
1042. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  388.] 

3.  Bquitt  «s>71@)—Iiaohbs— Defenses. 

One  in  possesBion  of  land  may  rest  in  se- 
curity until  his  title  or  possession  is  attacked, 
and  a  faUure  to  appeal  to  equity  during  that 
period  will  not  prejudice  his  right  either  to  quiet 
his  title  or  to  assert  an  equity  against  the 
holder  of  the  legal  title. 

Appeal  from  District  Court,  Kenmey  .Coun- 
ty; Dungan,  Judge. 

Action  for  partitl<m  by  Bridget  McNea 
and  others  against  Thomas  Moran  and  oth- 
ers. From  the  Judgment,  certain  heirs  of 
Patrick  Moran  appeal.    Affirmed. 

L.  C.  Paulson,  of  Minden,  and  C.  F.  &  O.  N. 
Shaver,  of  Cleveland,  Ohio,  for  appellants. 
X  H.  Robb,  of  Minden,  for  appellant  Frank 
Moran.  J.  Ia  McPtaeely,  of  Minden.  for  ap- 
pellees John  Moran  and  others. 

CORNISH,  J.  On  July  29,  1913,  Patrick 
Moran  died,  leaving  as  heirs  three  brothers, 
three  sisters,  and  ttiree  children  of  a  de- 
ceased sister.  He  held  title  to  480  acres  of 
land.  This  action  is  for  partition.  The  con- 
troversy is  over  the  ownership  of  240  acres 
of  the  land,  claimed  by  John  Moran,  one  of 
the  brothers,  and  a  defendant  in  this  action, 
under  an  alleged  oral  contract  of  purchase, 
made  February  10,  1906,  the  consideration 
therefor  being  services  rendered  for  20  years 
prior  thereto,  work  of  John  and  children  on 
the  farm,  board  and  care  given  Patrick,  and 
payment  by  John  of  a  $1,000  mortgage,  then 
existing  pn  the  farm.  John  asks  that  title  be 
quieted  la  him.  The  trial  court  found  in 
favor  of  John  and  quieted  title  in  him.  Cer- 
tain of  the  other  heirs  have  appealed. 

John  sought  to  show  on  the  trial  that  im- 
mediately after  purchasing  the  land  he  took 
possession,  improved  it,  and  held  open  and 
adverse  possession  thereof  for  over  nine 
years  and  up  to  the  time  of  Patrick's  death ; 
that  he  paid  the  $1,000  mortgage  and  fully 
performed  the  contract  on  his  part 

An  extended  discussion  of  the  testimony  is 
not  necessary.  Patrick  was  an  old  bachelor. 
He  homesteaded  in  1876.  In  1885  John,  with 
his  wife  and  the  two  ddldren  fitan  bom, 
came  west  from  Ohio,  and  they  all  lived  to- 
gether until  Patrick's  death.  The  other 
heirs  lived  in  Ohio  and  Ireland. 

While  there  may  be  some  room  for  doabt. 
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we  are  convinced  that  tbe  agreement,  whldi  t 
Jobn  alleges,  was  made  and  carried  out,  all 
save  the  making  of  the  deed.  John  took  the 
land,  fenced  it,  liept  the  cn^,  paid  the  tax- 
es, and  was  understood  to  own  it  The  testi- 
mony of  the  members  of  his  family,  showing 
the  details  of  the  transaction  from  numerous 
conversations;  the  payment  of  the  $1,000; 
Patrick's  statement  to  the  assessor  that  John  • 
owned  It ;  his  statements  to  the  church  com- 
mittee; to  the  banker  who  paid  taxes  for 
them ;  to  the  carpenter  who  built  a  house  on 
Patrick's  land ;  to  Fraoik  Stenson  who  wish- 
ed to  trade  for  part  of  the  land ;  all  to  the 
same  effect — do  not  leave  much  room  for 
doubt  as  to  Patrick's  understanding.  Such 
being  the  situation,  title  should  be  anieted  in 
John. 

[1]  Complaint  is  made  that  the  trial  ooort 
submitted  Questions  of  fact  to  the  Jury. 
Courts  of  equity  can  do  this  for  tbe  Judge's 
enlightenment.  On  appeal  the  case  is  tried 
in  this  court  de  novo. 

Error  is  assigned  in  i)ermittlng  John's  wife 
to  testify  to  conversations  had,  not  between 
the  deceased  and  her,  but  between  the  de- 
ceased and  John,  which  she  overheard.  Such 
evidoice  is  admissible  under  section  385  of 
tbe  Code  (Rev.  St  1913,  f  7894).  In  re  Es- 
tate of  Powers,  79  Neb.  680,  113  N.  W.  198 ; 
Holladay  v.  Rich.  93  Neb.  401, 140  N.  W.  794. 

[2]  John  had  been  in  possessi<m  of  tbe  land 
with  Patrick  as  tenant  before  tbe  agreement 
of  purchase.  It  is  urged  tliat  there  is  not 
competent  evidence  to  show  John's  posses- 
sion, or  Improvements,  or  payments,  made 
under  tbe  oral  contract,  to  take  it  oat  of  tbe 
statute  of  frauds,  and  cases  are  dted  bearing 
upon  that  question.  Where  the  evidence  of 
such  oral  agreement  is  clear  and  satisfac- 
tory and  the  purchaser  has  fully  performed 
on  his  part,  the  contract  is  no  Icmger  within 
the  statute  of  frauds,  and  cases,  bearing  only 
upon  what  possession,  what  improvement  or 
what  part  payment  will  be  suffldcDt  to  take 
tbe  case  out  of  the  statute,  are  not  in  point. 
Harrison  v.  Harrison,  80  Neb.  103,  113  N.  W. 
1042. 

It  is  urged  that  tbe  oral  agreement  Is  not 
clearly  and  satisfactorily  shown.  As  allied 
to  the  evidence  of  some  of  the  witnesses, 
members  of  his  family,  this  is  true.  It  is 
not  true,  however,  of  the  evidence  as  a  whole; 
In  considering  this  questioin  of  fact,  it  is 
proper  to  take  into  consideration,  not  only 
tbe  evidence  of  the  agreement,  but  tbe  acts 
performed  under  it,  and  the  declarations  of 
Patrick  regarding  tbe  ownership  of  the  land 
in  controversy.  Harrison  t.  Harrison,  su- 
pra. 

[3]  The  plaintiff  invokes  tbe  rule  denying 
relief  in  equity  because  of  unreasonable  de- 
lay, citing  Bradley  &  Co.  v.  Dnlon  P.  B.  Co., 
76  Neb.  172,  107  N.  W.  238,  and  other  cases. 
These  are  cases  where  the  rule  was  applied 
to  stale  claims  of  parties,  not  in  possessloB, 
seeking  specific  i)erformance.     The  general 


rule  and  the  one  applicable  here  Is  that  one 
in  possession  of  land  may  rest  la  security  un- 
til his  title  or  possession  is  attacked,  and  a 
failure  to  appeal  to  equity  during  that  period 
will  not  prejudice  his  right  either  to  quiet 
bis  title  or  to  assert  an  equity  against  the 
bolder  of  the  legal  title.  16  Cyc.  174.  When 
Patrick  Moran  learned  that  bis  brother  John 
was  treatlnM:he  land  in  controversy  as  bis 
own  and  claJBalng  it  the  duty  was  on  him  to 
make  a  timely  assertion  of  his  rights.  If 
John's  claim  was  unfounded. 

For  the  reasons  herein  given,  the  Judgment 
of  the  trial  coart  is  afBrmed. 

HAMSR,  J.,  not  sitting. 


BPSTEN  V.  HANOOOK-EPSTBN  CO. 

(No.  20084.) 

(Supreme  Court  of  Nebraska.    July  8,  1917.) 

(BylUbiu  (y  the  Oovrt.) 

1.  MAsnai  AND  Servant  «=»886(8)— Wobk- 
msn's   Compensation   Act— Pxrsonai.   In- 

JT7BT— IMPAIBMENT  OF  EaBNINO  POWKB. 

Und«r  the  Workmen's  Compensation  Act 
ccKapensatioD  cannot  be  awarded  for  the  loss  of 
a  toe  unless  the  injury  has  impaired  the  earning 
power  of  the  employe.    Rev.  St  1913,  {  3662. 

2.  Mastie  and  Sebvant  «=3385(1>— Work- 
ukh's  cokpknbation  aoz  — auoont  ot 
Compensation. 

Under  the  Workmen's  Compensation  Act 
providing  for  compensation  for  partial  disability 
at  the  rate  of  50  per  cent  of  the  "difference  be- 
tween tbe  wages  received  at  the  time  of  the 
injury  and  the  earning  poorer  of  the  employe 
thereafter,"  the  fact  that  the  employe  earns 
higher  wages  after  than  before  the  injury  will 
not  deprive  him  of  compensation  to  which  he  is 
entitled,  where  he  receives  higher  wages  because 
he  has  by  education  and  training  fitted  himself 
for  more  remunerative  employment  Rev,  St 
1913,  {  3662. 
8.  Master  and  Servant  ®3>386(16)— Work- 

HEN'S     COMFBNSATIOn     ACT— MEDIOAI.     EX- 
PBIIBE8. 

Under  the  Workmen's  Compenaation  Act  de- 
claring that  the  employer  shall  be  liable  for 
"reasonable  medical  and  hospital  services"  ren- 
dered "doling  the  first  twenty-one  days  after 
disability  begins,"  an  employer  who  has  provid- 
ed necessary  mediod  attention  during  tbe  three 
weeks  subsequent  to  an  injury  sustamed  by  an 
employe  is  not  liable  for  medical  expenses  suh- 
sequentiy  incnired  by  the  latter  after  Mood 
poisoning  developed.    Rev.  St  1913,  i  3661. 

Letton  and  Cornish,  JJ.,  dissenting. 

Appeal  £rom  District  Court,  Douglas  Coun- 
ty; Day,  Judge. 

Action  by  Edward  J.  Epsten,  by  Catherine 
Epsten,  bis  mother  and  next  friend,  against 
the  Hancock-EpstMi  Omjpany,  now  doing 
business  as  tbe  Epsten  Engraving  Ciompany, 
to  recover  compensation  under  the  Workmen's 
Compensation  Act  Compensation  allowed 
in  part  and  disallowed  In  part,  and  defend- 
ant appeals,  and  plaintiff  takes  a  cross-ai>- 
peaL    Modified  and  affirmed. 

N<dan  &  Woodland,  of  Omaba,  for  appel- 
lant Montgomery,  Hall  &  Young,  of  Omaha, 
for  appellee. 
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ROSE,  J.  Thla  Is  an  action  to  reoov«  com- 
pensation for  an  Injury  sustained  by  plain- 
tiff April  29, 1915,  while  in  the  employ  of  de- 
fendant. In  operating  a  press  i^aintiff  plac- 
ed his  left  foot  under  the  plunger,  which 
crushed  his  great  toe.  Medical  attention 
was  promptly  furnished  by  defendant.  Plain- 
titt  returned  to  his  employment  May  18,  1915, 
and  worked  until  May  26,  191!W  when  blood 
p<^soning  developed.  He  then  ^pt  to  a  hos- 
pital, where  his  injured  toe  was  amputated 
at  the  second  Joint  In  the  fall  of  that  year 
be  attended  a  business  college,  returning  to 
work  in  defendant's  office  Majv20,  1916u  At 
the  time  of  his  injury,  April  29,  1915,  his 
wages  were  $7  a  week.  When  he  returned 
nearly  a  year  later,  he  received  $10  a  week. 
At  the  time  of  the  trial  he  was  receiving  $15 
a  we^.  Tbe  district  court  awarded  him  $5 
a  week  to  May  20, 1916,  and  in  addition  held: 

"That  plaintiff  is  also  entitled  for  the  per- 
manent injury  to  his  foot,  which  injury  has 
permanently  lessened  the  use  of  such  foot,  to  the 
snm  of  $1  a  week  for  245  weeks,  bang  the  sum 
of  $246." 

Plaintiff's  claim  for  medical  and  hospital 
expenses  incurred  after  blood  poisoning  de- 
veloped was  disallowed.  Defendant  has  ap- 
pealed from  the  award  of  $245,  and  plaintiff 
has  filed  a  cross-appeal  from  the  order  dleal- 
lowlng  his  claim  for  medical  and  hospital  ex- 
penses. 

[1 ,  2]  Defendant  contends  that,  since  plain- 
tiff's earning  capacity  has  not  been  reduced 
because  of  the  injury,  he  is  entitled  only  to 
€omx>«iBation  for  the  actual  loss  of  earnings 
from  the  time  of  receiving  the  injury,  April 
29, 1915,  to  May  20, 1916,  and  that  the  award 
of  compensation  for  the  permanent  injury  to 
bis  foot  is  not  authorized  by  the  statute.  The 
staitute  makes  provision  for  compensation 
for  total  disability,  for  "disability  resulting 
from  permanent  injury"  on  account  of  the 
loss  of,  or  "permanent  loss  of  the  use  of"  an 
arm,  hand,  leg,  foot,  or  eye,  and  In  other  cases 
of  partial  disability  the  compensation  "shall 
be  fifty  per  centum  of  the  difference  between 
the  wages  received  at  the  time  of  the  injury 
and  the  earning  power  of  the  employ^  there- 
after." Kev.  St.  1913,  {  3662.  The  statute 
4068  not,  as  is  the  case  in  many  of  the  states, 
make  provision  specifically  for  the  loss  of 
toes  or  fingers.  Unless  such  injuries  cause 
the  "permanent  loss  of  the  use"  of  the  foot 
or  hand,  the  compensation  seems  to  be  deter- 
mined by  the  "difference  between  the  wages 
received  at  the  time  of  the  injury  and  the 
earning  power  of  the  employ^  thereafter." 
Rev.  St.  1913,  j  3662.  The  statute  conclu- 
sively presumes  that  for  the  loss  of,  or  the 


p»manent  loss  of  the  use  of,  a  hand,  arm, 
foot,  leg,  or  eye,  the  prt^per  compensation  is 
50  per  cent  of  the  wages  for  a  specified  num- 
ber of  weeks  respectively.  Tor  any  other 
partial  disability  compensation  is  to  be  deter- 
mined by  proof  of  impairment  of  earning 
power.  If  an  employ^  after  his  injury  re- 
ceives the  same  or  higher  wages  than  before, 
ordinarily  that  would  indicate  that  his  earn- 
ing power  had  not  been  impaired.  Such  evi- 
dence, however,  would  not  necessarily  be  coO" 
elusive,  since  after  the  injury  he  might  for 
various  reasoBS  receive  higher  wages,  though 
his  earning  power  had  been  impaired  by  the 
injury.  A  general  advance  in  wages  might 
enable  the  Injured  employ^  to  secure  the 
same  wages  after  as  before  the  injury,  though 
partially  disabled.  In  the  present  case  It  is 
a  reasonable  inflference  from  the  evidence  that 
plaintiff  received  higher  wages  because  he 
had  by  education  and  training  fitted  htms^ 
for  more  remunerative  employment  There 
is  evidence  tending  to  show  that  he  is  unable 
to  perfoim  titie  duties  of  his  former  employ- 
ment The  evidence  Jostifles  a  finding  that 
his  earning  capacity  has  been  impaired.  He 
concedes,  however,  that  the  award  of  a  lump 
sum  was  erroneous,  and  in  that  respect  the 
Judgment  wUl  be  modified. 

[3]  On  cross-appeal  plaintiff  contends  that 
the  court  erred  in  refusing  to  make  an  award 
for  medical  and  hospital  expenses  incurred 
after  blood  poisoning  developed,  and  dtes 
Johansen  v.  Union  Stockyards  Co.,  99  Neb. 
328,  156  N.  W.  511.  It  was  there  held  that, 
where  an  accident  which  at  first  appeared  to 
be  trivial  later  resulted  In  a  diseased  condi- 
tion destroying  the  sight  of  an  eye,  the  "in- 
jury," within  the  meaning  of  the  statute,  oc- 
curred when  the  diseased  condition  cnlmlnat- 
ed,  there  being  no  apparent  "violence  to  the 
ph3rslcal  structure  of  the  body"  at  the 'time 
the  accident  occurred.  In  the  present  case 
an  injury  was  apparent  at  the  time  of  the 
accident  Plaintiff  was  then  disabled,  and 
did  not  return  to  worit  for  nearly  three 
weeks.  During  that  time  his  employer  pro- 
vided the  necessary  medical  attentlMi.  The 
medical  and  hospital  expenses  for  which 
plaintiff  seeks  compensation  were  not  render- 
ed "during  the  first  21  days  after  dlsabUity" 
began.  R«v.  St  1913,  {  3661.  Hia  claim 
therefor  was  properly  disallowed. 

The  Judgment  of  the  district  court,  modified 
to  require  weekly  payments  Instead  of  award- 
ing a  lump  sum,  is  affirmed. 

Modified  and  affirmed. 

EBTTON  and  CXMtNlSH.  JJ.,  dissent. 
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STBVBNS  ▼.  PEARSON. 
(SnpNme  Ooart  of  MiniiMota.    Jnly  20,  lOlT.), 

(ByOabut  hy  the  Court.) 

BiUiS    AND    Notes    ®=>620,    525— Action&— 

Evidence— ScmoiENcT. 
Defendant  gaye  ,  to  the  Donald-Richard 
Oompany  an  order  In  writing  for  certain  goods 
and  at  the  same  time  signed  a  promissory  note 
At  the  bottom  of  the  order,  detachable  from  the 
order  by  an  indistinct  perforation.  It  is  vir- 
tnally  conceded  that  the  note  'nas  procured  by 
fraud.  Plaintiff  is  an  indorsee  of  the  note. 
There  is  evidence  sufficient  to  sustain  a  finding 
that  plaintiff  was  chargeable  with  notice  of  the 
fraud  and  that  defendant  was  not  negligent  in 
signing  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §f  1813,  1832-1839.] 

Appeal  from  District  Court,  R&msey  Cotin- 
tf ;  Hugo  O.  Hanft,  Judge. 

Action  by  Fred  I*  Stevezis  against  Bessie 
Pearson.  There  was  a  verdict  for  defendant, 
and  a  new  trial  being  denied,  plaintiff  ap- 
peals.   Order  affirmed. 

Keller  &  Loomis,  of  St.  Paul,  for  appellant. 
John  A.  Pearson,  of  St  Paul,  for  respondent 

TTATJ.AM,  J.  PlalntUt  brings  this  action 
as  indorsee  of  a  "detached"  note  given  by  de- 
fendant to  the  Dcmald-Rlcbard  Company. 
The  note  was  dated  July  27,  1915,  was  pay- 
able In  installments  of  $26  each  in  four,  six, 
eight,  and  ten  months  after  date,  and  was  in- 
dorsed over  to  plaintiff  under  date  of  October 
13,  1916.  Defendant  contends  that  the  note 
was  obtained  by  fraud  of  one  Hussey,  the 
agent  of  the  Donald-Richard  Company,  and 
It  Is  conceded  that  if  Hussey  "made  the  rep- 
resentations that  defendant  claims  were 
made  to  her,  then  he  practiced  fraud  upon 
her"'  and  defendant  "would  not  be  liable  to 
the  Donald-Richard  Company."  That  he  did 
make  the  representations  claimed  by  defend- 
ant is  not  denied. 

This  leaves  only  the  question  whether,  un- 
der ^e  negotiable  instrument  law,  plaintiff 
has  a  better  right  of  recovery  than  bis  trans- 
ferror. 

Fraud,  in  procarement  of  a  signature  to  a 
promissory  note,  may  consist  of  a  trick  or 
artifice  by  which  a  person  is  induced  to  sign 
the  note  without  knowledge  of  the  fact  that 
It  is  a  note,  as  where  the  paper  is  folded  In 
such  manner  as  to  conceal  its  true  nature. 
A  note  procured  by  fraud  of  this  character  is 
not  a  coiDtract  at  all,  for  there  Is  no  real  as- 
sent on  the  part  of  the  signer  and  it  is  whol- 
ly void  and  acquires  no  vitality,  even  In  the 
bands  of  an  innocent  purchaser  for  value,  un- 
less the  signer  is  guilty  of  some  negUgenoe, 
and  In  such  event  the  liability  to  the  inno- 
cent purchaser  Is  predicated  on  negligence  or 
estoppel  and  not  on  original  assent  This  is 
common  law  doctrine.  G.  S.  1913,  {  6015,  em- 
bodies this  doctrine  and  perhaps  enlarges  it 

On  tlie  other  hand,  fraud  may  consist  of 


misrepresentation  wbldh  Indnoes  a  real  as- 
sent to  the  note,  so  that  tlie  party  under* 
stands  that  he  Is  signing  Just  the  contract 
that  he  does  sign.  A  note  obtained  by  fraud 
of  this  character  has  some  vitality.  There 
has  been  a  meeting  of  the  minds.  The  note 
is  subject  to  the  defense  of  fraud,  but  it  is 
voidable  only.  In  the  hands  of  a  bona  fide 
holder  for  value  the  defense  of  fraud  is  not 
available.  In  an  action  on  a  note  so  pro- 
cnred,  the  question  of  negligence  Is  not  an 
element 

The  court  instructed  the  Jury,  In  sub- 
stance, that  section  6016  of  the  statute  ap- 
plied to  this  case,  that  though  defendant 
proved  the  fraud  alleged,  still  if  she  was  neg- 
ligent in  signing  this  paper  she  had  no  de- 
fense against  plaintiff,  and  then  also  instruct- 
ed them  that  in  no  event  was  the  defense  of 
fraud  available  if  plaintiff  took  the  paper 
without  notice  or  knowledge  of  the  fraud. 

This  was  perhaps  a  more  favorable  Instmo- 
tlon  than  plaintiff  was  entitled  to.  It  was  if 
the  evidence  brought  the  case  within  the  stat- 
ute for  In  such  case,  in  the  absence  of  negli- 
gence of  the  signer  the  bona  fides  of  the  hold- 
er does  not  avail  him.  But  this  ftict  is  not  of 
great  Importance  on  this  appeal,  for  yrhat- 
ever  may  be  said  of  the  character  of  the 
fraud  in  this  case,  we  are  of  the  opinion 
that  the  evidence  is  sufficient  to  sustain  a 
finding  that  plaintiff  was  <Aargeable  with  no- 
tice of  the  fraud  and  that  defendant  was  not 
negligent. 

The  fraud  charged  was  that  Hussey  in- 
duced defendant,  who  Is  a  milliner  conduct- 
ing a  small  store,  to  order  a  line  of  toilet 
articles  with  the  understanding  that  she  was 
to  pay  for  them  only  as  sold,  and  if  they  did 
not  sell  or  were  not  satisfactory,  the  compa- 
ny would  take  them  back,  and  that  Hussey 
induced  defendant  to  sign  what  was  appar- 
ently only  an  order,  but  whldi  in  f&ct  was 
an  order  with  a  note  at  the  bottom  with  the 
paper  perforated  in  such  a  way  that  the  note 
could  be  detached. 

It  would  be  undiaritable  to  Hussey  to 
charge  the  fraud  wholly  or  even  mainly  to 
him.  The  whole  framework  of  the  document 
presented  to  defendant  to  sign  was  mani- 
festly designed  to  enable  agents  to  perpetrate 
the  very  fraud  which  Hussey  In  fact  commit- 
ted. The  contract  is  long,  on  a  large  yellow 
sheet,  and  In  fine  print  Conspicuous  at  the 
start  Is  this  "special  agreement"  of  the 
seller: 

"We  hereby  agree  to  buy  back  at  the  purchase 
price  all  of  the  goods  In  this  order  remaining  on 
band  at  the  termination  of  this  agreement  U 
purchaser  so  desires." 

nie  time  of  termination  of  the  agreement 
Is  not  fixed.  Hussey  paraphrased  this  lan- 
guage but  very  little.  The  document  Is  on  Its 
face  designated  an  "order"  for  goods  subject 
to  "approval"  of  the  seller.  It  fixes  the  terms 
of  payment  at  four,  six,  eight,  and  ten  months 
and  gives  "privilege  of  cash  discount"  of  6  per 
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cent,  on  matnilty  of  flnt  payment.  It  Is 
at  the  bottom  of  this  that  the  Instrument  in 
form  a  ipromlssoi^  note  is  found.  It  is  i>art 
(tf  the  sheet  on  which  the  order  is  printed 
and  is  s^arated  from  it  by  means  of  an  in- 
distinct perforation.  On  casual  inspection  it 
might  look  more  like  a  continuation  of  the 
contract  and  a  spedflcaUon  of  the  terms  of 
payment  under  it,  than  a  promissory  note. 
Just  above  the  "perforation"  in  fine  print  Is 
the  language  "the  attached  note  is  tendered  in 
settlement  of  this  order  and  the  compaoj  is 
authorized  to  detach  same  when  this  order  Is 
approved  and  shipped."  The  places  intended 
for  signature  are  sudi  as  to  confuse.  Defend- 
ant's name  appears  twice  at  the  foot  of  the 
order,  once  written  by  herself,  once  by  an- 
other, as  well  as  at  the  bottom  of  the  note. 

If  the  whcde  of  the  yellow  sheet  is  read 
closely  it  will  be  aee/a  that  the  detachable 
portion  is  a  promissory  note,  but  it  wlU  be 
seen  also  that  the  note  is  out  of  harmony 
with  the  rest  of  the  "order,"  so  much  so 
that  oos  who  had  made  the  agreement  would 
hardly  g^ve  such  a  note  except  by  inadver- 
tence, and  so  much  so  that,  if  this  action  had 
been  brought  by  the  payee,  the  defense  that 
defendant  had  not  sold  the  articles  and  de- 
sired to  return  them  would  be  perfectly  avail- 
able. The  value  of  the  note  ,is  accordingly 
largely  in  its  detachment  and  transfer.  The 
form  of  the  document  is  well  calculated  to 
aid  a  salesman  in  securing  from  a  customer 
Jt  promissory  note  which  he  does  not  oon- 
jdously  give.  In  fact,  it  la  not  easy  to  see 
«ny  purpose  in  incorporating  tliis  detachable 
Kote  Into  the  contract,  except  a  purpose  to 
deceive. 

Plaintiff  was  a  lawyer  of  many  years'  ex- 
perience. He  had  taken  thousands  of  dollars 
worth  of  these  notes  before.  He  knew  they 
were  detached  from  ccmtracts.  The  taking 
of  these  notes  was  regular  business  with  him, 
and  as  they  were  collected,  the  proceeds  were 
deposited  In  a  special  fund  and  this  fund 
he  used  to  take  over  more  notes.  He  left  the 
notes  in  the  hands  of  the  company's  attorney 
for  collection.  There  had  been  a  considerable 
number  of  suits.  The  company  paid  all  ex- 
pense of  collection  and  of  the  litigation  in- 
cident to  It. 

Fraud  in  tlie  inception  of  the  note  having 
been  proved,  it  rested  with  the  plaintiff  to 
prove  that  he  was  a  purchaser  in  good  faith 
and  for  value.  O.  S.  1013,  §  5871;  Bank  of 
Mmitreal  v.  Beecher,  133  Minn.  81, 167  N.  W. 
1070.  We  think  the  evidence  presents  facts 
abundantly  sufficient  to  put  plaintiff  on  in- 
quiry and  to  charge  him  with  notice  of  the 
fraud  perpetrated  on  defendant. 

As  to  the  alleged  negligence  of  defendant 
in  signing  her  name  to  this  note,  we  need 
only  say  that  we  think  tlie  avonge  Intelli- 
gent milliner  of  small  business  experience, 
with  this  document  before  her,  complicated 
and  contradictory  in  its  terms,  would   tlnd 


difficulty  in  understanding  its  legal  effect  and 
might  easily  be  led  into  signing  her  name, 
as  defendant  did,  without  realizing  that  she 
was  putting  afloat  a  negotiable  promissory 
note.  The  books  abound  in  cases  where 
courts  have  relieved  parties  from  the  terms 
or  provisions  of  contracts  which  by  reasoQ 
of  fine  print  or  other  device  are  easily  sus- 
ceptible of  being  overlooked  or  not  under- 
stood by  the  party  bound  by  them.  Insur- 
ance Co.  V.  Slaughter,  12  Wall.  404,  20  L.  Ed. 
444;  Blossom  v.  Dodd.  43  N.  Y.  264,  3  Am. 
Bep.  701.  Caution  should  be  exercised  in  af- 
fording such  relief,  but  we  think  the  evidence 
In  this  case  is  such  that  the  jury  might  find 
that  defendant  was  not  negligent  in  slgniog 
tills  note  and  that  she  was  not  bound  by  it. 
Order  affirmed. 


BliBVINS  et  al.  V.  BIOS,  Sheriff. 

(No.  20344  [165].) 

(Supreme  Court  of  Minnesota.    July  18,  1917.) 

f Syllabus  by  the  0<mi.) 
Attaohkert   9-s>116  —  Aitidavit  —  Sum- 

OIBNCT. 

An  affidavit  for  attachment  stated  as 
grounds  that  the  debtor  "has  departed  ttom  this 
state,  as  affiant  verily  believes,  with  intent  to 
defraud  or  delay  his  creditors,  or  to  avoid  the 
service  of  summons,  or  keeps  himself  concealed 
therein  with  like  intent."  Held,  that  the  affida- 
vit was  not  bad  as  stating  two  or  more  separate 
grounds  in  the  alternative, 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {}  315-322.] 

Appeal  from  District  Court,  Bosean  Coun- 
ty; William  Watts,  Judge. 

Action  by  Charles  S.  Blcvins  and  others 
against  Ole  A.  Rice,  as  Sheriff  of  Roseau 
County.  From  an  order  overruling  the  de- 
murrer to  the  answer,  plaintiffs  appeaL  Af- 
firmed. 

E.  M.  Heimbach  and  Alexander  Fosmark, 
both  of  Warroad,  for  appellants.  Bert  Han- 
son, of  Warroad,  and  M.  J.  Hegland,  of 
Boseau,  for  re^wndent 

BONN,  J.  September  16,  1916,  plaintiffs 
commenced  an  action  in  the  district  court  for 
Boseau  coimty  against  Amo  Bender,  and  at 
the  time  filed  an  affidavit  for  attachment. 
A  writ  was  issued  oa  the  same  day  and  de- 
livered to  the  sheriff,  who  levied  upon  a 
stock  of  goods  belonging  to  Bender.  Judg- 
ment was  thereafter  entered  in  the  action, 
and  the  property  sold  on  execution  sale  to 
plaintiffs  on  November  14,  1016. 

The  present  action  was  brought  against 
the  defendant  sheriff  to  recover  the  property 
so  sold  to  plaintiffs  on  the  execution  sale, 
the  complaint  alleging  that  the  sheriff  reus- 
ed on  demand  to  surrender  possesion  there- 
of. The  defense  was  that  the  property  was 
held  under  a  prior  attachment  issued  in  an 
action   brought  against  Bender   by  another 
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creditor.  The  affldavlt  Tvon  which  this  writ 
Isaaed  was  filed  September  14,  1816;  the 
grounds  for  attachment  were  tbns  stated: 

"That  the  said  defendant  (Amo  Bender)  had 
departed  from  the  state  as  affiant  yerily  be- 
Ileyes,  with  intent  to  defraad  or  delay  his  cred- 
itors, or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  like  in- 
tent" 

Plaintiffs  demurred  to  this  defense.  The 
demurrer  was  overruled,  the  court  certified 
that  the  question  presented  was  Important 
and  doubtful,  and  plaintiffs  appeal  from  the 
order. 

The  only  serious  question  is  whether  the 
affidavit  for  attachment  above  quoted  from 
Is  good.  If  It  is  the  attachment  issued  and 
levied  thereon  Is  prior  In  time  to  that  of 
plaintiffs,  and  the  demurrer  was  rightly  ovei^ 
ruled.  Counsel  for  plaintiffs  Insist  that  the 
affidavit  was  bad  because  the  grounds  were 
stated  in  the  alternative,  and  rely  on  Guile 
V.  McNanny,  14  Minn.  521  (Gil.  891),  100  Am. 
Dec.  244,  as  conclusive  in  their  favor.  In 
that  case  the  affidavit  stated  as  the  ground 
of  the  attachment: 

"That  the  said  defendant  has  assigned,  secret- 
ed or  disposed  of,  or  is  about  to  assign  secrete 
or  dispose  of.  his  property  with  intent  to  delay 
or  defraud  his  creditors." 

It  was  held  that  the  affidavit  stated  sever- 
al distinct  gTounds  for  attachment  In  the  al- 
ternative, and  was  therefore  haA.  The  vice 
in  the  affidavit  was  that  it  charged  that  the 
debtor  had  done  an  act,  or  was  about  to  do 
it  Mr.  Justice  McBUUan  clearly  points  out 
that  the  terms  "assigned,  secreted  or  dispos- 
ed of"  are  but  descriptive  of  different  modes 
of  a  fraudulent  disposition  of  proiterty  by  a 
debtor,  and  hence  that  It  Is  permissible  to 
allege  these  modes  In  the  alternative,  be- 
cause the  creditor,  while  being  able  to  dis- 
cover that  the  debtor  had  fraudulently  dis- 
posed of  his  property,  would  frequently  be  In 
doubt  as  to  whether  it  had  been  secreted,  or 
assigned,  or  otherwise  disposed  of.  But  be- 
cause of  the  essential  distinction  between 
having  done  an  act,  and  being  about  to  do  it. 
It  was  held  that  the  affidavit  stated  two  sep- 
arate grounds  In  the  alternative  and  for  that 
reason  was  bad.  It  is  pointed  out  that  when 
there  has  been  an  actual  disposition  of  the 
property,  that  Is  a  tangible  fact  whldi  the 
Creditor  must  know,  and  that  If  there  has 
been  no  such  disposition,  that  must  be  alike 
palpable  and  known  to  him ;  that  if  the  act 
Is  not  done  but  intended  to  be  done,  the 
creditor  must  have  a  knowledge  of  sufficient 
tacts  to  enable  him  to  so  state  In  his  affida- 
vit 

We  do  not  tUnk  that  Guile  v.  McNanny, 
supra,  is  controlling  In  favor  of  plaintiffs. 
On  the  contrary  the  reasoning  of  Justice  Mc- 
Millan la  qtilte  a  persuasive  argument  in 
fiivor  of  the  validity  of  the  affidavit  in  the 
i&ee  at  bar.  It  does  not  state  in  the  alter- 
native two  or  more  distinct  and  separate 


groimds.  The  debtw  had  abaconded,  leaving 
his  creditors  in  the  lurch.  The  creditors 
knew  that  much,  and  that  his  act  was  done 
with  Intoit  to  defraud  them,  but  they  very 
likely  did  not  know  and  could  not  discover 
whether  the  debtor  had  left  the  state,  or 
whether  he  kept  himself  concealed  within 
its  borders.  It  seems  to  us  that  the  charges 
so  made  Ip  the  alternative  are  but  descriptive 
of  different  modes  of  escaping  his  creditors 
and  avoiding  the  service  of  a  summons,  and 
not  very  different  at  that  The  subject  is 
discussed  and  the  cases  dted  in  6  Corpus 
Juris,  i  209,  and  notes.    It  is  there  said: 

"But  two  or  more  phases  of  the  same  fact, 
or  different  facts  of  the  same  nature,  which  con- 
stitute but  a  single  ground  for  attachment  may 
be  stated  disjunctively.  So  an  affidavit  is  not 
fatally  defective  because  it  states  in  the  altema- 
tive  different  modes  of  effecting  a  stated  purpose 
or  intent  especially  where  in  so  doing  it  fol- 
lows the  language  of  the  statute." 

This  strikes  us  as  sound  law,  in  line  with 
Guile  V.  McNanny,  supra,  and  decisive  of  the 
present  case.    The  affidavit  was  good. 

Order  affirmed. 


In  re  CHAPBL'S  CSTATa 

OHAPEL  et  af  V.  CHAPEL  et  aL 

(No.  20229  [07].) 

(Supreme  Court  of  Minnesota.    July  13,  1917.) 

(Svllalui  hy  the  Court.) 

X.  WrmsssEs   «=»lfi9<14)   —   Tbansaotions 
WITH  Decedent  —  Constbttctzon  of  Stat- 

UTE. 

Following  In  re  Brown,  S8  Minn.  112,  36  N. 
W.  728,  and  Wheeler  v.  McKeon,  162  N.  W. 
1070,  it  U  held  that  Gen.  St  1913,  {  8378,  pro- 
liibiting  parties  and  interested  persons  from  tes- 
tifying to  conversations  with  or  admissions  of 
persons  since  deceased  relative  to  any  matter  at 
issue,  does  not  make  interested  witnesses  incom- 
petent to  testify  to  conversations  with  a  testator 
since  deceased,  when  the  issue  is  testamentary 
capacity  and  the  object  is  to  lay  a  foundation 
for  opinions  of  the  witnesses.  The  error  in 
excluding  this  testimony  justified  the  granting 
of  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  682w] 

2.  Testamsntabt  Capacitt— Evidenck. 

Had  the  testimony  so  erroneously  excluded 
been  received,  we  are  unable  to  say  that  the  evi- 
dence would  not  justify  a  verdict  finding  want  of 
testamentary  capacity. 

Appeal  from  District  Court  Houston  Couur 
ty ;  Nathan  Klngsley  and  S.  D.  Oatherwood, 
Judges. 

Will  contest  by  Richard  Chapel  and  others 
against  Thomas  Chapel  and  others.  Judg- 
ment In  the  district  court  tor  oontestees  on 
appeal  from  the  admission  of  the  will  to  pro- 
bate, and  from  an  order  granting  a  motion 
for  a  new  trial,  contestees  appeal.  Order  af- 
firmed. 

See,  also,  132  Minn.  86,  1S5  N.  W.  1064. 
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Edward  I/ees,  of  Winona,  and  Lees  ft 
Bnnge,  of  La  Crosse,  Wis.,  for  appellants. 
Duxbnry  &  Dozbory,  ot  Caledonia,  for  re- 
qiondents. 

BUNN,  J.  Julia  Ohapel,  a  resident  of 
Houston  county,  died  In  February,  1914,  at 
tbe  age  of  74.  By  her  will,  executed  Janu- 
ary 30,  1913,  she  gave  nominal  sums  to  ber 
sons  Richard,  James,  Benjamin,  and  W.  H. 
and  to  her  dau^ter  Anna  Rank,  and  be- 
queathed the  residue  of  her  personal  proper- 
ty, one-lialf  to  her  son  Thomas,  and  one- 
fourth  each  to  h«r  daughters  Jessie  Gordon 
and  Mabei  Murray.  The  property  bequeath- 
ed was  entirely  personalty  which  had  been 
left  to  Mrs.  Chapel  by  the  will  of  her  huEk 
band,  who  died  less  than  a  year  before  she 
made  her  wUL  It  amounted  to  a  substantial 
sum,  and  was  practically  all  given  to  the  son 
and  two  daughters  last  named;  the  other 
sons  and  daughter  being  practically  disinher- 
ited. They  filed  objections  to  the  probate  of 
the  will,  charging  that  testator  was  of  un- 
sound mind  when  it  was  made,  and  that  the 
will  was  procured  through  fraud  and  undue 
Influence  on  the  part  of  the  b^eflciarles. 
The  will  was  admitted  to  probate,  and  con- 
testants appealed  to  the  district  court.  There 
the  two  issues  raised  1^  contestants  were 
ordered  submitted  to  a  Jury.  After  a  trial, 
the  Jury  determined  both  issues  against  the 
contestants,  finding  that  testator  was  of  suffi- 
cient mental  capacity  to  make  tbe  wUl,  and 
that  its  execution  was  not  procured  by  fraud 
or  undue  Influence.  Contestants  moved  for 
a  new  trial.  This  motion  was  heard  before 
the  successor  of  the  Judge  before  whcnu  the 
trial  was,  and  granted.  The  order  by  Its 
terms,  was  based  exclusively  upon  errors 
occurring  at  the  trial.  Proponents  appealed 
to  this  court  from  tbe  order  granting  a  new 
trial. 

Appellants  ask  for  a  reversal  of  the  order 
appealed  from  upon  two  grounds:  (1)  There 
was  no  error  on  the  trial;  (2)  If  there  was 
error,  it  was  not  prejudicial,  because  on  the 
evidence  the  verdict  was  right  as  a  matter 
of  law. 

[1]  1.  It  is  clear  to  us  that  there  was  er- 
ror at  tbe  trial  that  was  undoul)tedly  preju- 
dicial to  the  case  of  contestants.  One  of  the 
contestants,  a  son  of  testator,  was  called  as 
a  witness  to  give  his  opinion  of  her  mental 
capacity.  The  court  called  attentlca  to  the 
well-known  rule  that  a  nonexpert,  before  he 
may  give  an  opinion  as  to  the  mental  capac- 
ity of  another,  must  first  state  the  facts  upon 
which  the  opinion  is  based.  But  when  the 
witness  was  asked  whether  he  Bad  any  talk 
with  bis  mother  about  business  matters  short- 
ly after  her  husband's  death,  the  court  sus- 
tained an  objection  to  the  question.  Not 
only  this,  but  the  court  informed  counsel 
plainly  and  unmistakably  that  none  of  the  con- 
testants, sons  and  daughter  of  the  testator, 


would  be  permitted  to  give  evidence  as  to 
what  the  testator  said  for  the  purpose  of 
basing  thereon  and  on  the  evidence  of  her 
actions  an  opinion  as  to  her  soundness  of 
mind.  The  court  further  ruled  that  these 
witnesses  could  not  give  their  opinions  on 
this  issue  unless  they  were  tmsed  upon  the 
testator's  words  as  well  as  her  actions. 
These  rulings  were  adhered  to  throughout  the 
trial,  with  the  result  that  ooiltestants  were 
not  allowed  to  testify  as  to  their  mother's 
ctmditlon  of  mind  because  the  necessary  foun- 
dation had  not  been  laid,  and  were  prevented 
from  laying  such  foundation  by  proving  her 
spoken  words.  The  theory  pf  the  court  was 
tliat  the  admission  of  this  evidence  would  be 
a  violation  ot  our  statute  (G.  S.  1913,  {  8378), 
forbidding  parties  and  interested  persons 
from  testifying  to  conversations  with  or  ad- 
missions of  persoos  since  deceased  rdatlve 
to  any  matter  at  issue.  That  tliis  is  not  so 
was  definitely  held  in  the  case  of  In  re 
Brown,  38  Minn.  U2,  35  N.  W.  726,  and  again 
in  the  recent  case  of  Wheeler  v.  McKeon,  162 
N.  W.  1070.  The  error  of  the  trial  court  la 
excluding  this  evldoioe  Is  very  plain,  and 
was  ot  such  a  serious  character  as  not  only 
to  Justify,  but  to  require,  tbe  granting  of  a 
new  trial. 

[21  2.  It  is  Impossible  to  sustain  the  eon- 
tfflition  that  the  order  should  be  reversed  l>e- 
cause  the  evidence  is  conclusive  that  the  tes- 
tatrix had  mental  capacity  to  make  a  wilL 
It  Is  not  necessary  to  say  that  the  evidence  In 
the  reo(M-d  was  sufficient  to  make  this  quea> 
tlon  for  the  Jury  or  to  Justify  a  verdict  find- 
ing want  of  testam«itary  capacity.  Had  tlie 
evidence  whldi  we  have  held  was  erroneously 
excluded  been  received,  we  surely  cannot 
say  tliat  a  verdict  for  the  contestants  on  this 
issue  could  not  be  sustained. 

Order  affirmed. 


DAWSON  V.  NORTHWESTERN  CONST. 

CO.  et  al.  (three  cages).     (Nos.  202^2, 

20392,  20152  [90, 209, 232].) 

(Supreme  Court  of  Minnosota.    July  6^  1917.) 

(St/Oatmt  by  the  Court.) 
1.  HioHWATB  «a»118(4)  —  OOBBTiiircmoH  — 

CORTBAOT— MlSTAKK    IN    EnalHEKB'a    ESSTI- 

ICATE— BVIDBNCE. 

This  action  was  brought  to  recover  for  work 
done  by  plaintiff  tmder  a  contract  with  defend- 
ant construction  company  for  the  constructicMi 
of  a  portion  of  a  state  road  which  the  company 
was  under  contract  with  the  county  of  Itasca  to 
build.  Defendant  casualty  company  was  the 
surety  on  the  bond  of  the  construction  company. 
Pursuant  to  an  order  of  tlio  court,  varioos  in- 
dividuals having  claims  for  labor,  material,  or 
tools  furnished  for  the  work  were  made  parties 
defendant  and  filed  pleadings  setting  forth  thor 
respective  claims.  PlaintiFs  case  was  tried  to 
a  jury,  and  a  verdict  rendered  in  his  favor.  The 
cases  of  the  claimants  were  tried  to  the  court. 
Defendants  construction  company  and  casualty 
company  appealed.     Two  of  tbe  claimants  ap- 
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pealed  from  a  dlaaUowance  in  part  of  their 
claims.    It  ia  keM* 

PlaintUTs  Cam. 

l%e  evidence  warranted  the  jurr  in  finding 
that  there  was  a  gross  mistake  in  the  final  esti- 
mate of  the  engineer  as  to  the  earth  moved  and 
the  overhaul  sufficient  to  relievo  plaintiff  from 
a  provision  in  his  contract  that  the  final  esti- 
mate of  the  engineer  should  be  binding. 

[EJd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  349,  851,  352.] 

2.  Highways  «=»113(4)—Con8tbuction— Ex- 
cavation Contract— Matbbial— Evidence. 
The  evidence  justified  the  verdict  as  to  the 

amount  of  earth  moved   by  plaintiff  and   the 

overhaul  thereon. 
[Ed.   Note.— For  other  cases,  see  Highways, 

Cent  Dig.  fl  34»,  351,  362.] 

8.   HlOHWATS   «=>113(4>— GonaXBUCTION— EZ' 

cavation  Contbact  —  Evidence  —  Memo- 

'  BANDA. 

Memoranda  consisting  of  slips  on  which 
were  noted  the  number  of  cars  of  earth  moved 
by  plaintiff  were,  under  the  facts  stated  in  the 
opinion,  properly  received  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  349,  351,  362.] 

4.  HioHWATB  €=>113(4)—CoN8TBUCTiON— Ex- 
cavation Contract— E^viDENCK. 
There  was  no  error  in  permitting  plaintiff 
and  two  of  his  witnesses  to  testify  as  to  the 
contents  of  the  cars  or  as  to  the  relative  bulk 
of  freshly  dug  earth  and  earth  in  the  pit. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {{  Bi9,  351,  362.] 

6.  Evidence  €=508— BIxpebt  Evidence— Ex- 
cavation WOBK. 

There  was  no  error  in  receiving  the  evidence 
of  an  expert  witness  as  to  a  method  of  estimat- 
ing the  amount  of  overhaul  on  the  earth  moved 
by  plaintiff  over  and  above  the  estimate  of  the 
engineer.  The  evidence  does  not  show  that  the 
method  was  not  likely  to  produce  a  fairly  ac- 
curate result,  and  the  jui7  was  justified  in 
adopting  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2311.] 

8.  Tbial  ^=>191(3)— Ceabok— Constbuotion. 
A  statement  in  the  court's  charge  as  to  the 
amount  of  overhaul  held,  in  the  absence  of  ex- 
ception at  the  time  or  oalling  attenti<Mi  of  the 
court  to  the  language  used,  to  be  merely  a  stata- 
ment  of  plaintiff's  claim,  and  not  a  direction  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  TriaL  Coit 
Dig.  if  42S^i3lt^] 

7.  Highways  «=>113(6)—Con8tbtjction— Ac- 
tion ON  Oontractob's  Bond  —  Leave  o» 

COTIBT— W  AI VBB. 

Plaintiff  did  not  obtain  leave  of  court  be- 
fore bringing  action  on  the  bond.  Conceding 
that  Gen.  St  1913,  {  8244,  applies,  and  that  it 
was  necessary  to  obtain  such  leave,  defendants 
waived  the  point  by  not  raising  it  by  demorror 
or  answer. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  350.] 

8.  HionwAYB  <S=>113(5)—CoN8TBt7CTioN— Ac- 
tion ON  Contbactob'b  Bond  —  Impleaded 
CiAiMANTB— Notice  ot  Claim. 

As  to  the  Claimants. 

Not  being  plaintiffs  in  the  action,  but  being 
brought  in  as  defendants  by  order  of  the  court. 
It  was  not  necessary  for  each  claimant,  before 
be  could  have  the  benefit  of  the  bond,  to  give  the 


surety  notice  of  his  claim  under  Gen.  fit  1913, 
18249. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  f  350.] 

9.  Highways  €=s>113(5)  —  Construction  — 
Contractor's  Sdbety  Bond — Liability. 

Under  the'  language  of  Gen.  St  1913,  I 
8245,  and  the  terms  oi!  the  bond,  the  snrety  is 
liable  for  the  rental  value  of  horses  necessarily 
used  on  the  work,  though  the  claims  therefor 
do  not  include  the  services  of  teamsters. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  350.] 

10.  Highways  ^s»113(5)  —  Conbtritction  — 
Contbactor's  Svbett  Bond— Liability. 

The  bond  is  not  liable  for  horses  killed  or 
injured  on  the  work,  or  for  return  freight  on 
equipment  leased  by  the  contractor. 

[E!d.  Note.— For  other  cases,  see  Highways, 
Gent  Dig.  |  350.] 

11.  HzobVayb  *=>113(5)  —  OONSTBUCnON  — 
Contractor's  Subety  Bond — Claims— Dis* 

TBIBUTION. 

The  court  properly  held  that  plaintiff  and 
the  various  claimants  should  share  pro  rata  in 
a  fund  deposited  in  court  by  the  county,  the 
amount  due  by  it  to  the  original  contractors,  and 
recover  the  balance  of  their  claims  from  the 
surety  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  ^  350.] 

Appeal  from  District  Court,  Itasca  Coun- 
ty;  B.  F.  Wright,  Judge. 

Action  by  Ij.  W.  Dawson  against  the  North- 
western Construction  Company,  and  the. 
Maryland  Casualty  Company  as  surety  on  its 
Dond,  and  the  County  of  Itasca  and  others, 
with  order  permitting  the  County  to  pay  Into 
court  the  sum  admitted  to  be  due  to  defend- 
ant  Construction  Company,  and  substituting 
aa  defendants  Charles  Brown  and  others, 
claimants  against  the  fund.  Judgmcut  for 
plaintiff  against  the  defendant  Construction 
Comi>any  and  the  Maryland  Casualty  Com- 
pany, their  motion  for  a  Judgment  notTvith- 
standing  the  verdict  or  for  a  new  trial  denied, 
and  they  appeal,  and  claims  of  part  of  im- 
pleaded defendants  allowed,  and  claims  of 
defendants  Egstrom  &  Hoeford  and  Ord  Com- 
pany allowed  in  part  and  disallowed  in  part, 
and  they  appeal.  Orders  appealed  from  af- 
firmed. 

Abbott,  MacPherran,  Lewis  &  Gilbert,  o£ 
Duluth,  for  appellants.  R.  A  McQuat,  Tay- 
lor &  Anderson,  O.  C.  McCarthy,  and  Thwlng 
A  Bossman,  all  of  Grand  Rapids,  and  E^- 
berger,  Fulton  &  Spear,  Lathers  &  Hoag,  and 
Thos.  J.  McKeon,  all  of  Duluth,  tor  respond- 
ents. 

BUNN,  J.  Defendant  Northwestern  Con- 
Btructlon  Ctompany,  a  copartnership,  con- 
tracted with  the  county  of  Itasca  for  the  con- 
struction of  state  road  No.  2.  Plaintiff,  L. 
W.  Dawson,  contracted  with  the  Constmctlon 
Company  to  build  sections  B  and  C  of  this 
road  in  accordance  with  the  original  plans 
and  specifications,  except  that  plaintiff  was 
to  receive  30  cents  per  cubllc  yard  for  earth 
moved  500  feet  or  less  and  1  cent  per  cublo 
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yard  for  eadi  100  feet  such  earth  was 
hauled  over  600  feet.  These  prices  were 
somewhat  less  than  those  specified  to  be  re- 
ceived from  the  county  by  the  construction 
company.  Plaintiff's  contract  provided  that 
the  statement  of  quantities  moved  and  work 
done  made  by  the  engineer  In  charge  at  the 
completion  of  the  work  should  be  final.  De- 
fendant Maryland  Casualty  Company  was 
the  surety  on  the  bond  of  the  cohstroctlon 
company. 

The  contract  for  the  building  of  the  road 
was  completed  December  11,  1015,  and  the 
final  estimate  of  the  engineer  as  to  quantities 
of  earth  moved  and  work  done  by  plaintiff 
Dawson  on  sections  B  and  C  showed  9,253 
cubic  yards  of  grading  at  30  cents  per  cubic 
yard,  amounting  to  $2,776.05y  1,285,196  cubic 
yards  of  overhaul  at  1  cent,  amounting  to 
$12,851.06,  and  extra  work  amounting  to 
$388.95,  making  a  total  for  all  work  done  by 
plaintiff  according  to  the  engineer's  estimate 
of  $16,017,  of  which  sum  $3,828.70  was  paid 
plaintiff,  and  the  balance  Is  admitted  to  be 
due  him,  less  certain  offsets. 

Plaintiff  brought  this  action,  alleging  that 
he  moved  11,240  cubic  yards  of  earth  at  the 
contract  price  of  30  cents  per  yard;  that  the 
overhaul  amounted  to  $15,564.84,  and  the 
extra  work  being  $380.95,  as  allowed.  He 
credited  the  payment  of  $3,828.70,  and  de- 
manded Judgment  for  the  balance  of  $16,480.- 
00,  with  Interest  The  partnership  North- 
western Construction  Company,  and  the  in- 
dividuals composing  it,  the  county  of  Itasca 
and  its  commissioners,  and  Maryland  Cfusual- 
ty  Company  were  made  defendants.  On  the 
coming  in  of  the  answer  of  the  county  of  Itas- 
ca and  its  board  of  county  commissioners,  and 
on  the  motion  of  these  defendants,  the  court 
made  an  order  permitting  the  county  to  pay 
into  court  the  sum  of  $16,701.06,  admitted  to 
be  due  to  the  construction  company,  and  sub- 
stituting as  defendants  certain  oorporatlons 
an&  individuals  having  claims  against  the 
fund.  These  <dalmants  were  ordered  to  file 
their  answers  setting  forth  their  (dalms  to 
the  fund  wlttiln  20  days.  The  money  was 
paid  into  court,  and  the  county  discharged 
from  all  liability  as  ordered.  The  dalmants 
answered.  In  so  far  as  their  claims  are  tn- 
Tolved  on  this  appeal  we  wUl  state  what  they 
are  later.  Defendant  Maryland  Casualty 
Oooqiany,  the  surety  on  the  bond  of  the  con- 
struction company,  answered  the  complaint 
of  plaintiff  and  the  claims  of  the  Impleaded 
defendants.  The  constructtim  company  also 
answered.  Plaintiff  ref>lied  to  these  answers. 
It  is  sufficient  to  say,  as  to  the  case  between 
plaintiff  Dawson  and  these  answering  de- 
fendants, that  the  issues  made  by  the  plead- 
ings and  tried  were  these:  (1)  Was  plain- 
tiff bound  by  the  statement  of  earth  moved 
and  work  done  made  in  the  flxial  estimate  of 
the  engineer?  (2)  If  not,  what  were  the 
quantities  of  earth  moved  by  plaintiff  and 
tbtt  overhaul?  These  Issues  were  tried  to  a 
jury.    There  was  a  verdict  of  $14,604.04  In 


favor  of  plaintiff  and  against  both  defend* 
ants.  This  was  somewhat  less  than  claimed 
by  plaintiff  In  bis  complaint,  and  over  $2,- 
400  In  excess  of  the  sum  admitted  by  defend- 
ants to  be  due  plaintiff  according  to  the  en- 
gineer's estimate.  The  verdict  necessarily  in- 
volved a  finding  by  the  Jury  that  plaintiff  was 
not  bound  by  the  engineer's  estimate,  and 
that  he  bad  saooeeded  in  proving  the  quanti- 
ties of  earth  moved  and  the  oveitaauL  De- 
fendants moved  for  Judgment  notwithstand- 
ing the  verdict,  or  for  a  new  trial,  and  ap- 
pealed from  the  order  denying  this  motion. 
The  case  as  between  the  substituted  or  im- 
pleaded defendants,  claimants,  and  the  con- 
struction company  and  casualty  company 
was  tried  later  before  the  court  without  a 
Jury  upon  the  evldedbe  in  the  case  tried  by 
the  Jury  and  upon  proofs  and  stipulations  as 
to  the  respective  claims.  Tba  court  made 
findings  of  act  and  oondnsions  of  law,  adopt- 
ing the  verdict  of  the  Jury  as  to  plaintiff's 
case,  and  deciding  as  to  the  various  claims  of 
the  impleaded  defendants  as  will  be  hereafter 
stated.  Defendants  construction  company 
and  casualty  company  moved  for  amended 
findings  and  conclusions,  and  for  a  new  trial 
in  the  event  such  motion  was  denied.  n>e 
court  amended  the  findings  in  certain  partic- 
ulars, but  otherwise  denied  the  motion,  and 
the  defendants  named  appeal  from  the  or- 
der. There  are  also  appeals  by  two  of  the 
claimants.  We  will  first  consider  the  case 
as  between  plaintiff,  Dawson,  and  the  defend- 
ants construction  company  and  casualty  com- 
pany, then  the  claims  of  the  re^)ective  im- 
pleaded defendants,  claimants  against  the 
fund  and  the  bcmd,  and  then  the  claims  of 
the  impleaded  defendants  which  were  disal* 
lowed  by  the  trial  court. 

I.  Plaintiff's  Case. 

[1]  1.  The  first  claim  of  appellants  Is  that 
plalntlfl  cannot  recover  any  sum  in  excess 
of  that  admitted  to  be  due,  as  shown  by  the 
final  estimate  of  the  engineer.  This  claim  is 
based  upon  the  clause  In  the  contract  that 
it  was  "agreed  that  the  stat^nent  of  quanti- 
ties moved  and  work  d(Mie  Issued  by  the  «i- 
gineer  shall  be  final  as  between  the  parties 
hereto."  Plaintiff's  theory  on  the  trial  was 
that  there  was  such  gross  mistake  as  amounts 
to  fraud  In  the  estimate  of  the  engineer  as 
to  the  earth  moved  and  the  overhaul.  Ho 
contends  now  that  the  evidence  was  sufficient 
to  make  this  a  question  for  the  Jury  and  to 
warrant  the  verdict  Defendants  contend 
otherwise.  Though  counsel  for  plaintiff  ar- 
gues a  question  of  pleading,  the  complaint 
not  referring  to  the  engineer's  report  or  al- 
leging mistake,  we  do  not  discover  that  ap- 
pellants claim  that  it  was  necessary  to  allege 
mistake  in  the  complaint  We  certainly  think 
they  would  not  be  Justified  in  so  rialmlng. 
The  finality  of  the  engineer's  report  was  de- 
fensive matter,  and  the  issue  on  this  raised 
in  the  answer  was  properly  met  by  a  reply 
alleging  gross  mlstaka 
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Was  there  eridence  reasonably  tending'  to 
show  snch  a  gross  mistake  In  the  engineer's 
estimate  as  onder  oar*  deolBlons  removes 
that  bar  to  plalntUfs  recovery?  There  Is  no 
disagreement  as  to  what  the  law  Is.  Tba 
facts  which  the  evidence  tended  to  establish 
may  be  briefly  stated  as  follows:  The  dis- 
crepancy between  the  claims  of  plaintiff  as  to 
earth  moved  and  overhaul  and  the  final  es- 
timate of  the  engineer  amounted  to  more 
than  $3,000.  If  plalntlfTs  claims  are  correct, 
or  Bubetantlally  so.  It  necessarily  follows 
that  there  was  a  mistake  In  the  engineer's 
estimate,  and  a  mistake  so  gross  as  to  permit 
recovery  for  the  work  actually  done  notwith- 
standing the  engineer's  estimate  and  the 
iigreement  that  It  should  be  finaL  Practical- 
ly the  entire  discrepancy  is  over  the  qnanti- 
ttes  of  earth  removed  from  a  certain  pit  and 
the  overhaul  on  that  earth,  nife  pit,  unlike 
others  from  which  earth  was  taken  for  the 
surfacing  of  the  highway,  extended  out  from 
the  right  of  way  of  the  road  into  private 
property  for  a  considerable  distance.  The 
evidence  showed  that  only  that  part  of  this 
pit  that  lay  In  the  right  of  way  was  survey- 
ed and  croB»fiectioned  by  the  engineer.  It 
warranted  the  Jury  in  finding  that  the  tlnal 
estimate  of  the  earth  removed  from  this  pit 
outside  of  the  right  of  way  and  the  overluol 
therein  was  at  least  partly  guess  work.  The 
evidence  was  conflicting  as  to  what  the  con- 
tour of  the  ground  was,  wliether  or  not  there 
was  a  hill,  before  the  earth  was  removed.  It 
is  plain  enough  that  whether  there  was  a 
gross  mistake, 'BO  as  to  amount  to  fraud  or 
bad  faith,  in  the  engineer's  estimate,  depends' 
wholly  on  the  evidence  as  to  the  earth  actual- 
ly removed  by  plaintUC  from  the  pit  in  ques- 
tion and  the  distance  it  was  hauled.  If  the 
evidence  Justified  the  Jury  in  Its  finding  of 
the  amount  of  work  done  by  plaintiff  under 
his  contract,  it  follows  that  the  estimate  of 
the  engineer  is  not  final  or  binding.  Wheth- 
er the  evidence  warranted  this  finding  of 
the  Jury  is  therefore  the  question  for  deci- 
sion. If  answered  in  the  aflSimative,  plain- 
tiff has  not  only  overcome  the  barrier  of  the 
engineer's  estimate,  bnt  he  has  established 
his  case  by  showing,  as  he  was  obliged  to  do 
in  order  to  recover,  the  amount  of  work  done 
by  him  und»  his  contract 

[t]  2.  It '  seems  to  us  that  the  evidence, 
passing  for  the  present  all  questions  as  to 
Its  admiSBlblllty,  was  sufficient  in  probative 
force  to  Justify  the  verdict  of  the  Jury.  We 
have  called  attention  to  the  evidence  Ai  to 
the  omission  to  survey  the  pit  outside  of  the 
right  of  way,  and  to  the  conflict  In  the  evi- 
dence as  to  its  original  contour,  whether  flat 
or  billy.  The  Jury  was  Justified  in  deciding 
for  plaintiff  on  this  point  Plaintiff  attemptr 
ed  to  prove  the  quantities  of  earth  moved 
by  evidence  that  he  and  two  employes  made 
an  actual  count  of  the  number  of  oars  of 
earth  hauled.  They  testified  to  the  result 
«f  this  count;    there  was  testimony  as  to 


the  quantity  of  earth  contained  in  the  cars, 
and  as  to  the  difference  in  bulk  betwem  loose 
dirt  and  dirt  in  the  pit.  Appellants  attack 
tills  testimony,  arguing  that  it  Is  improbable^ 
unworthy  of  belief,  and  insufficient  as  proof 
of  the  actual  quantities  taken  from  the  pit 
We  think  it  was  for  the  Jury  to  w^h  this 
evidence,  and  that  it  Is  not  for  us  to  say 
that  it  did  not  deserve  credence  or  has  not 
probative  value  sufficient  to  Justify  the  ver- 
dict rendered.  It  was  not  contradicted  by 
any  evidence  offered  by  defendants,  except 
the  report  of  the  engineer.  Unless  there  was 
error  in  receiving  evidence  <m  this  Issue,  the 
verdict  must  be  sustained. 

[SI  8.  Defendants-appellants  Insist  that  In- 
competent evidence  was  reo^ved,  the  main 
Item  of  which  Is  a  bunch  of  sliiie  purporting 
to  be  memoranda  kept  by  plaintUTs  foreman 
and  bookkeeper  of  the  number  of  cars  haul- 
ed. This  foreman  and  plaintiff  himself, 
working  oil  different  shifts,  counted  most  of 
the  cars,  though  some,  in  their  absence,  were 
counted  by  another  employ^  The  fOr«nan, 
at  the  end  of  his  shift  noted  on  a  slip  of  pa- 
per the  numbw  of  cars  he  had  counted  dur- 
ing the  shift.  Plaintiff,  at  the  «id  of  his 
cfhift  ga^e  to  the  foreman  the  result  of  his 
count,  who  noted  it  on  a  slip.  The  other 
employ^  did  the  same  thing  whenever  he 
made  a  coimt  excei>t  that  he  kept  his  own 
memorandum  of  his  count  and  gave  the  in- 
formation from  that  Plaintiff,  the  foreman, 
and  tlie  other  employe  all  testified  to  the  ac- 
curacy of  their  counts;  plaintiff  and  the 
other  employe  testified  to  the  accuracy  of 
their  reports  to  the  foreman,  and  the  latter 
to  the  correctness  of  his  noting  down  their 
reports  and  his  own  count  The  memoranda 
were  made  in  the  usual  course  of  the  work, 
before  any  controversy  had  arisen,  and  under 
modern  rules,  which  are  less  technical  and 
more  sensible  than  those  which  formerly  ob- 
tained, we  think  there  was  no  error  in  re- 
ceiving them  whether  they  be  considered  as 
memoranda  to  refresh  the  recollections  of 
the  witnesses,  or  as  independent  evidence.  1 
Dunnell's  Digest  i  3346,  and  cases  dted;  3 
Dunnell's  Digest,  {  10330,  and  cases  cited; 
Digest  Supplement,  g{  3346  and  10330,  and 
cases  cited. 

[4]  4.  Error  is  claimed  in  permitting  plain- 
tiff and  two  other  witnesses  to  testify  as  to 
the  contents  of  the  cars  used  by  plaintiff,  and 
to  the  relative  bulk  of  freshly  dug  earth  and 
earth  in  the  pit  We  cannot  say  that  the 
trial  court  was  wrong  in  holding  that  a  prop- 
er foundation  had  been  laid  for  this  testi- 
mony, and  that  the  witnesses  were  qualified 
to  speak.  It  was  not  a  valid  ground  of  ob- 
jection that  no  gross  mistake  In  the  engi- 
neer's estimate  had  been  shown,  as  part  of 
the  purpose  of  the  testimony  was  to  show 
this.  Nor  Is  it  important  that  the  witness 
Hawley  based  his  calculation  upon  the  quan- 
tities appearing  on  the  slips  before  described. 

[5]  5.  A  more  difficult  question  concwns 
the  manner  of  proving  tlie  overhaul,  tb*  dl» 
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tribution  of  earth  moved  by  plaintiff  over 
•and  above  what  he  waa  allowed  for  l^  the 
engineer.  Witness  Hawley  was  plaintiff's 
main  support  on  this  Isane.  It  was  naturally 
impossible  to  follow  each  yard  of  this  extra 
earth  and  tell  what  distance  It  was  moved. 
Hawley,  whose  quall&catlons  as  an  expert 
are  not  questioned,  devised  a  formula  for 
determining  the  amount  of  overhaul.  He 
took  the  quantity  of  earth  shown  by  the  en- 
gineer's estimate  as  coming  from  the  pit  In 
question,  and  the  amount  as  shown  by  the 
evidence  for  plaintiff,  found  that  the  ratio 
was  125.2  per  cent,  and  used  the  same  ra- 
tio in  figuring  the  overhaul;  that  Is,  multi- 
plied the  overhaul  as  allowed  by  the  engineer 
for  the  earth  spread  between  two  certain 
sections  of  the  work  by  the  factor.  CSounsel 
for  defendants  vigorously  assail  this  meth- 
od of  determining  the  overhaul  on  the  extra 
yardage  claimed  by  plaintiff,  but  It  Is  worthy 
of  note  that  the  engineers  who  were  In  court 
as  witnesses  for  defendants  admitted  that 
It  was  possible  to  estimate  the  overhaul,  and 
did  not  offer  any  other  method  of  doing  so. 
We  are  nnable  to  see  that  the  method  was 
not  likely  to  produce  a  fairly  accurate  re- 
sult or  why  the  testimony  of  the  witness  was 
"wholly  Incompetent,  Irrelevant,  and  Imma- 
terial." We  have  tried  hard  to  understand 
the  argument  that  Hawley's  factor  was  neo- 
essarlly  erroneous  because  in  figuring  the 
amount  of  earth  admitted  by  plaintiff  to  have 
been  taken  from  the  pit  he  Included  that  tak- 
en from  the  portion  of  the  pit  that  was  with- 
in the  right  of  way,  which  was  admittedly 
measured  and  cross-sectioned  by  the  engi- 
neers before  the  excavating  was  done.  If 
we  have  succeeded  In  understanding  this 
claim,  and  we  think  we  have,  the  fact  stated 
did  not  render  Hawley's  factor  so  plainly 
erroneous  that  It  was  not  for  the  Jury  to 
judge  whether  It  was  correct  It  seems  to 
us  that  the  witness  was  entitled,  in  making 
Ills  computation  of  the  quantities  of  earth 
moved  from  the  pit  by  plaintiff,  to  take 
plalntUTs  figures  as  to  the  entire  pit,  and 
that  he  was  not  obliged  to  assume  that  the 
engineer's  estimate  was  correct  as  to  the 
earth  taken  from  the  right  of  way. 

The  witness  Hawley  stated  that  the  total 
overhaul,  figured  In  the  manner  stated,  was 
1,569,063.9  yards.  It  Is  claimed  that  this  is 
manifestly  erroneous,  even  using  Hawley's 
factor  and  his  estimate  of  the  quantities  mov- 
ed. This  may  be  true.  But,  If  so.  It  was  a 
simple  error  In  multiplication,  as  clearly  dis- 
coverable on  the  trial  as  afterwards.  Coun- 
sel did  not  call  attention  to  this  error  on  the 
trial.  We  do  not  feel  that  they  are  fairly 
entitled  to  a  reversal  here  on  this  account. 

[6]  6.  It  Is  urged  that  the  court  erred  in 
giving  the  following  Instruction: 

"If  you  fiAd  that  Mr.  Dawson's  contention  is 
right  as  to  this  mistake,  or  amount  of  earth 
moved,  he  would  be  entitled  to  recover  in  addi- 
tion to  the  free  haul,  1  cent  per  cubic  yard  for 
l,SS9,0eS.9  cubic  yards  of  ovtrhanL" 


It  is  insisted  that  this  was  an  InstmcHon 
that  the  figures  of  plaintiff  and  his  expert 
as  the  overhaul  were  to  be  taken  by  the  jury 
as  correct  From  the  diarge  as  a  whole  we 
think  It  fairly  appears  that  the  court  was 
here  merely  stating  the  claims  of  plaintiff 
as  to  the  overhaul.  If  counsel  thought  It 
was  likely  to  be  taken  as  a  direction  to  the 
Jury,  It  was  their  duty  to  call  attention  to 
the  Instruction  at  the  trial.  Tills  was  not 
done,  nor  was  there  any  exception  to  It  ei- 
ther at  the  time  or  on  the  motion  for  a  new 
trlaL  The  error,  or  rather  inaccuracy,  ia 
not  ground  for  reversal 

[7]  7.  Defendant  Maryland  Casualty  Com- 
pany makes  the  point  that  the  trial  court 
erred  In  holding  that  state  road  No.  2  was 
not  a  highway  constructed  under  the  provi- 
sions of  the  so-called  Elwell  Law,  and  that 
under  O.  S.  1913,  {  8244,  It  was  necessary  for 
plaintiff  to  obtain  leave  of  court  before  he 
could  bring  an  action  on  the  bond.  Plaintiff 
did  not  Obtain  such  leave,  but  defendant  cas- 
ualty company  did  not  raise  the  p<rfnt  by 
either  demurrer  or  answer.  We  hold  It  waa 
waived.  Plaintiff  compiled  with  the  provi- 
sions oB  O.  S.  1913,  i  8249,  In  that  he  gave 
both  the  obligee  and  the  obligor  on  the  bond 
due  notice  of  his  claim. 

We  see  no  other  x>oints  that  require  men- 
tion. In  our  opinion,  the  evidence  Justifies 
the  verdict  both  on  the  question  of  mistake 
and  as  to  the  amount  of  work  done  by  plain- 
tiff under  his  contract  There  were  no  preju- 
dicial errors  In  the  admission  of  evidence  or 
in  the  charge,  and  the  verdict  must  stand. 

As  to  the  Glalmanta. 

Tile  intervening  claimants  against  the  fnnd 
and  the  bond  whose  claims  are  Involved  on 
this  appeal  are  Jack  Riegelsperger,  Jos^h 
Gibson  Company,  First  National  Bank  of 
Deer  River,  Nlch  Nockles,  Charles  Brown, 
EDenry  Mead,  all  of  whose  (dalms  were  al- 
lowed by  the  trial  court  and  Engstrom  ft 
Hosford  and  Ord  Company,  whose  claims 
were  allowed  in  part  and  disallowed  In  part 

[B]  1.  A  point  common  to  all  of  the  claims 
«:cept  those  of  Engstrom  &  Hosford  and  Ord 
Company  concerns  the  necessity  of  the  claim- 
ants giving  the  surety  notice  of  their  claims 
as  provided  by  G.  S.  1913,  |  824».  The  con- 
trition that  it  was  necessary  to  give  snch 
notice  is  easily  disposed  of.  As  stated,  plain- 
tiff, Dawson,  who  Instituted  the  action,  gave 
the  notice  required  by  this  section.  We  as- 
sume, without  so  deciding,  that  he  was  oblig- 
ed to  do  so  before  he  could  bring  the  suit 
But  the  claimants  were  brought  in  by  order 
of  the  court  They  did  not  bring  the  action 
and  were  not  plaintiffs.  There  Is  nothing  la 
the  section  referred  to  or  in  the  statutes  any- 
where that  requires  eadi  Interpleaded  claim- 
ant to  show,  before  he  can  have  the  benefit  of 
the  bond,  that  he  gave  the  notice  required 
by  the  section,  and  we  hold  that  it  was  on- 
necessary.    Fuithenaore,  their  pleadlnss  set- 
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ting  forth  their  claims  did  not  allege  that 
notice  had  been  given,  and  defendant  did 
not  make  the  point  either  by  demnrrer  or  an- 
swer. .  We  think  It  Is  Immaterial  that  the  an- 
swers of  certain  of  the  claimants  were  not 
filed  within  a  year  after  plaintiff  gave  his 
notice. 

[9]  2.  This  brings  ns  to  a  consideration  of 
the  merits  of  the  respective  claims,  as  to 
whether  they  are' such  as  are  entitled  to  the 
benefit  of  the  bond.  Under  6.  S.  1018,  {  S24S, 
tbe  bond  Is  required  to  be  given: 

"For  the  use  of  the  obligee  and  of  all  persons 
doing  work  or  furoisfam^  skill,  tools,  machinery, 
or  materials  under,  or  for  the  purpoee  of,  such 
contract,  conditioned  for  the  payment,  as  they 
become  due,  of  all  just  claims  for  such  work, 
tools,  machinery,  skill  and  materials,  for  the 
completion  of  the  contract  in  accordance  with 
its  terms,  for  saving  the  obligee  harmless  from 
all  costs  and  charges  that  may  accrue  on  ac- 
count of  the  doing  of  the  work  specified." 

The  bond  by  Its  terms  was  "for  the  use  of 
the  comity,  and  also  for  the  use  of  all  per- 
sons who  may  perform  any  work  or  labor, 
or  famish  any  skill  or  material  in  the  exe- 
cution of  the  contract,"  etc.  The  word 
"tools"  Is  not  employed  in  this  "use"  clause, 
bat  does  appear  in  the  condition  of  the  bond, 
which  Is  that  the  obligor  shall  pay,  as  they 
become  dne,  "all  Jnst  claims  for  all  work  and 
labor  pcrfmrmed  and  all  skill,  tools,  and  ma- 
terial furnished  under  or  for  the  purpose  of 
or  in  the  execution  of  said  contract,"  etc. 
In  view  of  the  quoted  language  of  the  stat- 
ute, and  the  language  of  the  condition  clause, 
tt  must  be  held  that  one  furnishing  "tools" 
for  the  work  Is  entitled  to  the  benefit  of  the 
bond.  Sepp  v.  McCann,  47  Minn.  364,  50  N. 
W.  246. 

The  claims  of  Rlegelsperger,  Joseph  QlbscHi 
Oompany,  First  National  Bank  of  Deer  Riv- 
er, Kngstrom  &  Hosford,  and  Ord  Company 
tnyolve  the  question  of  whether  one  renting 
or  furnishing  to  the  .  original  contractors 
horses  for  use  in  performing  the  contract 
may  have  the  benefit  of  the  bond.  This  ques- 
tion Is  by  no  means  free  from  difficulty.  Me- 
Elnnon  t.  Bed  River  Lbr.  Co.,  119  Minn.  479, 
138  N.  W.  781,  42  L  R.  A-  (N.  S.)  872,  Involv- 
ed the  question  whether  the  labor  of  teams, 
hired  without  drivers,  was  "manual  labor  or 
other  personal  services,"  so  as  to  come  with- 
in the  log  lien  law.  The  decision  that  there 
was  no  lien  Is  not  controlling  in  this  case,  as 
the  statute  and  bond  use  language  that  is 
much  broader,  "all  work  and  labor  perform- 
ed ahd  all  skill,  tools,  machinery  or  material 
furnished."  In  Miller  v.  American  Bonding 
Co.,  133  Minn.  336,  158  N.  W.  432,  we  held 
that  there  was  a  liability  on  the  contractor's 
bond  for  the  repair  of  tools  and  machinery 
necessarily  used  on  the  work  and  for  the 


reasonable  value  of  the  use  of  such  tools  and 
machinery.  It  may  seem  doubtful  if  h<n«es 
can  reasonably  be  called  "tools"  or  "machin- 
ery," but,  on  the  other  hand,  it  is  Impossible 
to  see  why  the  surety  should  be  liable  for  tho 
repair  and  use  of  dinky  engines  or  dump 
cars  used  in  road  construction,  and  not  be 
liable  for  the  use  of  teams  which  do  the  same 
work.  The  horses  certainly  perform  work 
for  the  completion  of  the  contract  Just  as  the 
engines  and  cars  do.  We  have  examined  the 
authorities  dted  by  appellant,  and  are  of  the 
oplpion  that  they  do  not  compel  us  to  hold 
that  there  Is  no  liability  for  the  use  or  rental 
of  teams  without  drivers.  All  of  the  cases 
cited  are  decided  under  statutes  that  are 
materially  different  from  ours,  and  are  not  In 
accord  with  our  decision  In  the  Miller  Case. 
Reference  may  be  made  to  the  notes  in  10  L. 
R.  A  (N.  S.)  585,  43  li.  R.  A  (N.  S.)  162,  and 
L.  R.  A.  1915F,  951^  where  many  cases  are 
dted  and  discussed,  also  to  Eastern  Texas 
R.  R  Co.  (T.  Foley,  30  Tex.  Olv.  App.  129,  69 
S.  W.  1030,  St.  L.,  I.  M.  &  So.  Ry.  Co.  v. 
Love,  74  Ark.  628,  86  S.  W.  396,  and  Texas  & 
St  L.  R.  R.  Co.  V.  Allen,  1  White  &  W.  Civ. 
Cas.  Ct  App.  §  668. 

Oar  conclusion,  .based  upon  the  language  of 
the  statute  and  of  the  bond.  Is  that  the  sure- 
ty is  liable  for  the  rental  value  of  horses 
necessarily  used  on  the  work,  though  the 
claims  did  not  Include  the  services  of  team- 
sters. This  would  necessarily  cover  the  rent- 
al value  and  cost  of  repair  of  harneiises. 

[1 BJ  What  has  been  said  disposes  of  all  the 
claims  of  the  Interpleaded  defendants  except 
those  portions  of  the  claims  of  Engstrom  & 
Hosford  and  Ord  Company  that  were  disal- 
lowed by  the  trial  court  in  an  amendment  to 
Its  conclusions  of  law.  The  items  disallowed 
were  these:  (1)  The  sum  of  $1,226.87  stipu- 
lated as  necessary  to  compensate  claimants' 
assignor  for  horses  kUled  and  Injured  on 
the  work  and  for  the  depreciation  in  value  of 
harness;  (2)  the  sum  of  $138.66  for  return 
freight  on  equipment  rented  by  the  contrac- 
tor from  claimants'  assignor.  We  think  the 
trial  court  was  right  as  to  both  Items.  We 
are  unable  to  hold  that  the  surety  on  the  con- 
tractor's bond  Is  liable  for  either  Item. 

[11]  There  is  a  claim  that  the  court  erred 
In  finding  that  plaintiff  and  the  various 
claimants  should  share  pro  rata  in  the  fund 
deposited  in  court  by  the  county,  and  re- 
cover the  balance  of  their  respective  claims 
from  the  casualty  company.  We  do  not  con- 
sider this  claim  of  sufficient  merit  to  require 
anything  further  than  the  expression  of  our 
opinion  that  Uils  could  not  well  prejudice  the 
casualty  company  and  was  quite  clearly 
light 

Tiie  orders  appealed  from  are  affirmed. 
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LOVESL/L  ▼.  BEEDLB.    (No.  20449  [229].) 
(Supreme  Oourt  of  Minnesota.    July  18,  1917.) 

(Bvllahu»  tty  tlte  Court.) 

1.  EXECDTOBS  AND  AoillNISTBATOBS  «=3206(1), 

221(5)— Child's    Services — AosEEiteNT   fob 

Compensation— PRoor. 
A  child  remaining  a  member  of  the  family 
after  becoming  of  age,  is  not  entitled  to  pay  for 
bis  Bervices,  unless  they  were  performed  pursu- 
ant to  a  prior  agreement  for  compensation  there- 
for; bnt  snch  an  agreement  may  be  eetabUshed 
by  proof  of  facts  and  circumstances  from  which 
it  may  fairly  be  inferred. 

[Eld.  Note. — ^For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  §{  733,  903^,  1874, 
1876.] 

2.  EZECTTTORS  AND  Adminibtbatobs  ^=3253  — 
AOBEEMENT  TO  COKPENBATB  FOB  SEBVICES— 

Question  fob  Jubt. 
The  evidence  made  a  question  tor  the  jury 
as  to  whether  the  services  in  question  were  ren- 
dered pursuant  to  such  an  agreement. 

nSd.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {§  904,  905.] 

8.  Appeal  and   Ebbob  <S=>260(1)— Review— 

Admission  of  Evidence. 

Where  no  objection  is  made  nor  exceptioa 

taken   to  the   admission  of  improper  evidence, 

and  its  admission  is  not  assigned  as  error,  this 

court  must  consider  it  as  properly  in  the  case. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  1503,  1506-1509,  1611- 
1516.] 

4.  exkotttobs  and  adminibtbatobs  «=3256(8) 
—Action  fob  Sebv ices— Excessive  Vebdict. 
Verdict  held  excessive,  and  a  new  trial  is 
granted  unless  respondent  consents  to  a  reduc- 
tion thereof. 

(Ed.  Note. — ^For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  |  863.] 

Appeal  from  District  Court,  Martin  Coun- 
ty ;   James  H.  Qulnn  and  C.  M.  Tift,  Judges. 

George  H.  Lovell  appealed  to  the  District 
Court  from  an  allowance  made  by  the  pro- 
bate court  to  Clara  Belle  Lovell  Beedle.  Ver- 
dict for  respondent  and  from  an  order  de- 
nying his  motion  for  a  new  trial,  George  H. 
Lovell  appeals.  Order  reversed,  and  new 
trial  grante'd. 

Paul  C.  Cooper,  of  Truman,  for  appellant 
Haycraft  &  Palmer,  of  Fainnont,  for  re- 
tfpondent. 

TATLOB,  a  George  W.  Lovell,  Sr.,  died 
inteataite  October  17,  1915.  Bespondent,  his 
daughter,  presented  a  claim  for  $5,000 
against  his  estate  for  services  rendered  dur- 
ing the  ten  years  immediately  preceding  bis 
death.  The  probate  court  allowed  this  claim 
in  the  sum  of  $3,000.  Appellant,  a  brother 
of  respondent,  appealed  from  the  probate 
oourt  to  the  district  court,  whiere  the  issues 
were  tried  to  a  jury,  who  returned  a  verdict 
for  respondent  for  the  full  amount  claimed. 
Appellant  made  a  motion  for  a  new  trial, 
and  appealed  from  an  order  denying  bis  mo- 
tion. 

[1,2]  Appellant  invokes  the  well-establish- 
ed rule  that  a  chUd,  remaining  a  member  of 


the  family  after  becoming  of  age,  la  not  en- 
titled to  pay  for  aucb  servloest  unless  tbey 
were  performed  pursuant  to  a  prior  agreo- 
ment  for  compensation  therefor,  and  insists 
that  the  evidence  is  not  sufficient  to  sustain 
a  flnding  that  the  services  of  respondent 
were  rendered  pursuant  to  an  agreement 
that  she  was  to  be  compensated  therefor  by 
her  father. 

Sudi  an  agreement  may  be  established 
either  by  proof  of  an  express  contract,  or 
by  proof  of  facts  and  circumstances  fron) 
which  it  may  be  inferred  that  both  parties 
understood  that  the  services  were  to  be  paid 
for ;  and  it  is  not  necessary  that  the  amount 
of  the  compensation  should  have  been  fixed 
by  the  agreement  Einolf  v.  Thomson,  93 
Minn.  230,  103  N.  W.  1026,  104  N.  W.  547; 
Beneke  v.  Beneke,  119  Minn.  441,  138  N.  W. 
6S9,  Ann.  Cas.  1914B,  381;  Lansing  v.  Greg- 
ory, 128  Minn.  496,  151  N.  W.  277;  Thysell 
T.  McDonald,  134  Minn.  400,  169  N.  W.  958. 

The  other  children  of  the  decedent  married 
and  established  homes  for  thnnselyes.  De- 
ceident  was  afflicted  with  a  canoar  whidi 
covered  the  inside  of  his  month,  extended 
throng  his  nose  to  bis  eyes  and  destroyed 
his  eyesight  so  that  he  was  Mind  during  the 
ten  years  for  which  the  services  are  claimed. 
He  required  constant  attention,  and  respond- 
ent was  both  housekeeper  and  nurse.  As  \a 
usual  in  cases  where  one  party  la  dead  and 
the  statute  closes  the  month  of  the  other,  the 
evidence  to  establish  a  mutual  understanding 
that  respondent  was  to  be  paid  for  her  ser- 
vices is  rather  vague  and  unsatisfactory; 
but  a  careful  exlamlnation  of  the  record  sat- 
isfies us  that  the  evidence  is  sufficient  to 
make  this  a  question  for  the  Jury.  Hie  de- 
cedent repeatedly  stated  to  intimate  friends 
that  respondent  would  be  paid  for  her  ser- 
vices and  she  stated  that  she  expected  com- 
pensation therefor.  There  Is  evidence  from 
which  the  Jury  ooufd  infer  that  it  was  un- 
derstood by  both  parties  that  the  decedent 
would  make  a  provision  for  respondent  tn 
his  will  which  would  adequately  comi)en3ate 
her  for  her  services.  Eleven  years  before 
his  death  he  had  made  a  will  which  favored 
her,  but  which  appears  to  have  been  destroyed. 
One  of  the  witnesses  to  this  will  testified 
that  the  decedent  had  afterwards  stated  to 
him  that  he  intended  to  destroy  the  old  will 
and  make  a  new  one;  and  that  he  fnrtli« 
stated  as  the  reason  therefor,  "that  he  bad 
made  provision  in  the  first  will,  but  it  was 
not  snfflcient  for  the  work  and  care  'that 
Belle  was  giving  blm  since  the  will  was 
drawed  up." 

[3]  At  the  trial,  both  attorneys  carefnlly 
refrained  from  asking  respondent  as  to  any 
conversation  with  her  father,  but  the  follow- 
ing took  place : 

"Q,  Belle,  did  you  expect  to  be  paid  for  these 
services  that  you  rendered?  A.  I  expected  my 
father  to  leave  me  something  extra.  '  He   had 
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told  me  Aat  h»  was  (oiaf  to.    The  Gonrt:  H* 
told  you  diat  he  was  gMOC  to?    A.  Yea,  sir." 

An^ellant  complainefd  of  this  at  the  argu- 
ment and  al80  in  talis  brltf ;  but  as  no  motion 
was  made  to  strike  It  oat  and  no  exception 
was  taken,  and  as  Its  admission  was  not  as- 
signed as  .error  In  the  motion  for  a  new  trial, 
and  Is  not  assigned  as  error  In  this  court, 
we  cannot  consider  the  error  In  Its  admis- 
sion, if  any  there  was,  and  this  testimony 
Is  a  part  of  the  erldence  In  the  case. 

Appellant  assigns  as  error  several  ruUngs 
upon  the  admission  and  exclusion  of  evi- 
dence, and  one  paragraph  of  the  charge,  but 
we  find  nothing  in  any  of  tbem  justifying  a 
reTensali 

[4]  Appellant  oont«id8  that  the  vei'dlct  is 
exoesslre.  The  Jury  allowed  $500  per  year 
for  the  full  period  of  ten  years.  Respondent 
and  her  father  resided  upon  the  father's 
farm.  She  bad  her  support  from  the  farm, 
and  also  acquired  poultry  and  cattle  of  her 
own,  which  were  kept  upon  and  fed  from  the 
produce  of  the  farm,  and  from  which  she  re- 
ceived the  proceeds.  In  this  manner  she  ac- 
cumulated a  small  sum  of  money.  She  was 
marrlefd  two  years  before  her  father's  death. 
Thereafter  she,  her  husband  and  her  father 
lived  in  the  house  as  one  famUy,  but  she  and 
her  husband  rented  80  acres  of  the  farm 
from  the  father  and  carried  it  on  upon  their 
own  account  What  the  arrangement  was 
between  them  does  not  clearly  appear.  After 
considering  all  the  cirtmmstances  disclosed 
by  the  record,  we  feel  that  the  Jury  awarded 
a  larger  amount  than  the  facts  warranted. 
If,  within  15  days  after  the  filing  of  the  re- 
mittitur in  the  district  court,  the  respond- 
ent shall  file  In  that  court  a  written  consent 
that  the  sum  of  $1,500  be  deducted  from  the 
amount  of  the  verdict,  the  order  appealed 
from  will  stand  affirmed;  but  if  she  shall 
fall  to  file  such  consent  within  the  time  stat- 
ed, the  order  appealed  from  is  reverse  and 
a  new  trial  granted. 

QT7INN,  J.,  took  no  part  in  this  dedsicm. 


GIUiESPIB  et  aL  v.  CITY  OF  DTILUTH. 

(No.  20408  [214].) 

(Sivteme  Court  of  Minnesota.    July  13,  1917.) 

(Sifilalua  by  th«  Court.) 

1.  PBOPEUTT  «=»9  —  IWJTTBT  TO  FUEXBOLO  — 

OwmcBSEip — Pkesuhption. 
Actual  possession  of  real  estate  is  prima 
facie  evidence  of  ownersbip  in  fee  in  the  ab- 
sence of  evidence  Ehowing  a  superior  title,  and 
in  such  case  is  sufficient  proof  of  title  to  sus- 
tain an  action  for  damage  to  the  freehold. 

[Ed.  Note.— For  other   cases,  see   Evidkice, 
Cent.  Dig.  tS  78v  151.] 

2.  Plkadxrg   «=aS88  —  Yabianob— Matxbial- 

A  variance  between  pleading  and  proof  is 
immaterial  unless  it  actually  misleads  the  ad- 
verse party  to  his  prejudice,  and  when  Immate- 


rial may  be  disregarded  or  an  amendment  may 
be  directed. 

PSd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {I  1305-1307.] 

AiH;>eal  from  District  Court  St  Louis 
County;   J.  D.  Ensign,  Judge. 

Action  by  N.  H.  Gillespie  and  others  against 
the  City  of  Duluth.  Judgment  for  plaintiffs, 
and  from  an  order  denying  an  alternative 
motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial,  defendant  appeals. 
Order  affirmed. 

John  B.  Samuelson,  Leonard  McHugh,  and 
M.  T.  O'Donnell,  all  of  Duluth,  for  aK>el- 
lant  Courtney  &  Courtney,  of  Duluth,  for 
respondents. 

TAYLOR,  0.  Plaintifts  recovered  a  verdict 
for  the  damages  to  their  dwelling  house  and 
the  personal  property  therein  caused  by  water 
backing  up  from  the  city  sewer  and  flooding 
the  basement  of  the  building.  Defendant 
appealed  from  an  order  denying  its  altema- 
tive  motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial. 

Defendant  rests  its  appeal  upon  two  prop- 
ositions which  are  stated  in  its  brief  as  fol- 
lows: 

1.  "Plaintiffs  are  not  entitled  to  damages  to 
the  freehold  because  they  did  not  prove  any 
aue  thereto." 

2.  "Plaintiffs  are  not  entitled  to  damages 
arising  because  of  the  construction  of  the  Jones 
sewer  because  they  are  inadmissible  under  the 
pleadings." 

[1]  1.  Defendant  concedes  that  plalntUFs 
are  in  possession  of  the  premises,  but  insists 
that  being  in  possession  does  not  entitle  them 
to  recover  damages  for  injury  to  the  build- 
ing. Defendant  seeks  to  apply  the  rule  which 
applies  in  cases  where  it  appears  that  the  pos- 
session is  held  by  one  person  and  the  title  by 
another.  Here  the  oral  evidence,  admitted 
without  objection,  shows  that  plaintiffs  bought 
the  lots,  built  the  house,  moved  into  it  and 
have  ever  since  occupied  It  as  th'eir  honsa 
There  is  no  evidence  that  any  one  else  has  or 
claims  any  interest  in  the  property,  and  the 
case  falls  within  the  rule  that  actual  posses- 
sion of  real  estate  is  prima  facie  evidence  of 
ovmershlp  in  fee  in  the  absence  of  evidence 
showing  a  sup^or  title.  Marchio  v.  City  of 
Duluth,  133  Minn.  470,  158  N.  W.  612;  Ste- 
vens V.  Sandnes,  108  Minn.  271,  121  N.  W. 
902,  and  cases  cited  therein.  The  evidence 
was  sufficient  to  establish  both  possession 
and  ownership,  and  to  entitle  plaintiffs  to  re- 
cover for  the  damage  to  the  freehold. 

[2]  2.  In  1910,  the  dty  constructed  a  sewer 
along  a  portion  of  Twenty-Eighth  Avenue 
East  and  thence  down  Sixth  Street  East 
which  was  designed  and  intended  as  a  sani- 
tary sewer  and  was  large  enough  for  that 
puri>ose,  but  was  not  large  enough  to  carry 
surface  water.  In  the  same  year,  the  city 
authorized  one  Jones,  who  owned  a  tract  of 
land  lying  farther  up  the  bill  than  Twenty- 
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Blgbih  avenue,  to  constnict  a  sewer  from 
bis  land  and  to  connect  It  with  tbe  sewer  con- 
structed by  the  dty.  Jones  excavated  for 
the  foundation  of  a  building  upon  his  land 
and  constructed  a  sewer  from  this  excavation 
to  Twenty-Eighth  avenue  and  thence  down 
Twenty-Eighth  avenue  until  it  connected 
with  the  portion  of  the  sewer  constructed  by 
the  city.  After  constructing  his  sewer,  Jones 
abandoned  his  building  project,  and  left 
open  the  upper  end  of  the  sewer  In  the  bot- 
tom of  his  excavation.  Some  three  or  four 
years  later  plalntUTs  built  their,  home  and 
had  it  properly  connected  with  the  portion 
of  the  sewer  conatrncted  by  the  city  at  a 
point  about  a  block  below  the  point  where 
Jones'  sewer  connected  therewith.  There- 
after during  a  heavy  tain,  the  Jones  sewer 
gathered  and  discharged  more  surface  water 
Into  the  city  sewer  than  the  latter  could  car- 
ry off,  and  in  consequence  thereof  this  sur- 
face water  backed  up  into  plaintiffs^  base- 
ment and  caused  the  damage  now  In  ques- 
tion. The  negligence  of  the  city  consisted 
In  permitting  the  so-called  Jones  sewer  to 
gather  surface  water  and  discharge  it  into 
a  sewer  not  designed  to  take  care  of  surface 
water,  and  not  large  enough  to  carry  ofT  such 
surface  water.  The  Jones  sewer  was  con- 
structed under  authority  from  the  city,  and 
had  existed  for  such  a  length  of  time  and 
under  sudi  circumstances  that  the  dty  was 
chargeable  .with  notlcet  of  the  situation.  The 
city,  on  this  appeal,  does  not  deny  negligence, 
bnt  contends  that  proof  of  such  negligence 
was  not  admissible  under  the  complaint.  The 
complaint  charged: 

"l%at  defendant  designed  and  constnicted  a 
sewer  along,  under  and  through  Twenty-Eighth 
Avenue  East,  •  •  •  and  thence  along  East 
Sixth  street  in  said  city  of  Duluth ;  •  •  » 
that  defendant  was  negligent  in  the  designing 
and  construeting  of  said  sewer  and  in  maintain- 
ing the  same  *  *  *  in  that  said  sewer  was 
too  small  to  properly  receive  and  conduct  the 
amount  or.  volume  of  water  which  defendant  de- 
signed, constructed  and  maintained  it  to  receive 
•and  conduct;  •  •  •  that  •  •  •  the  wa- 
ter which  defendant  designed,  constructed  and 
maintained  said  sewer  to  receive  and  conduct, 
backed  up  and  out  of  said  sewer  into  the  base- 
ment of  plaintifb'  said  residence  *  *  *  be- 
cause of  the  fact  that  said  sewer  wan  too  small 
to  properly  receive  and  conduct  ttie  amount  and 
Volume  of  water  which  defendant  designed,  con- 
structed and  maintained  it  to  so  receive  and  con- 
duct" 

The  answer  alleged: 

"That  defendant  employed  competent  engi- 
neers to  plan  and  construct  the  sewer,  •  •  * 
and  that  the  defendant  and  said  engineeis  hon- 
estly and  reasonably  believed  said  sewer  would 
be  sufficient  for  the  uses  to  which  it  was  to  be 
put" 

The  particular  negligence  which  resulted 
In  the  damage  to  the  property  was  not  Specif- 
ically pointed  out  in  the  complaint,  but  the 
general  nature  of  the  claim  was  indicated. 
The  particular  facts  were  developed  early  In 
tile  trial,  and  It  is  apparent  that  defendant 
was  not  misled  to  Its  prejudice  by  the  vari- 


ance between  the  pleading  aiid  Uie  proof. 
"A  variance  is  Immaterial  unless  it  actually 
misleads,  and  when  immaterial  may  be  dis- 
regarded or  an  amendment  may  be  directed." 
O.  S.  1013,  {  7784;  Maletta  v.  Oliver  Iron 
Mining  Oo.,  IflO  N.  W.  771.  We  think  this 
case  falls  within  the  rule  stated,  and  tha 
order  appealed  from  is  afflimed. 


KAUFFMAN  et  al.  v.  KATJPFMAN  et  aL 

(Na  20411  [213].) 

(Supreme  Oonrt  «f  Minnesota.    July  13,  1917.) 

(ByOdbut  bu  the  Court.) 

VfiLza  «=»740(4)— -AoREEiixirr  for  DiamiBU- 
TioH— Action  to  Rsooveb  Undrb  Wtu,. 
Parties  interested  under  a  will  in  the  resi- 
due of  an  estate  agreed  to  divide  the  residue  in 
a  manner  different  from  that  provided  by  the 
wUl,  and  directed  the  executor  to  make  divisioa 
in  accordance  with  their  agreement  The  execu- 
tor did  as  directed,  and  distributed  the  whole 
residue  according  to  this  agreement  After  snch 
distribution  those  who  received  under  the  agree- 
ment less  than  they  would  have  received  under 
the  will  cannot  recover  the  difference  from  the 
executor  nor  from  the  other  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  a  1892-18&4.1 

Appeal  from  District  Ooort,  Ramsey  Coun- 
ty;  James  C.  Michael,  Judge. 

Actltm  by  Albert  Kauffman  and  others 
asainst  Maty  KaufTman  and  others.  Judg- 
ment for  defendants  upon  a  directed  verdict, 
and  plaintiffs   appeal.     Judgment  affirmed. 

Wm.  .E.  MacOre^r  and  Chaa.  X  Audrey 
both  of  St  Paul,  for  appellants.  John  O. 
Zehnder,  of  St  Paul,  P.  H.  (^Keefe,  of  South 
St  Paul,  and  lioois  P.  Johnson,  of  Ivanhoek 
for  re^wndents. 

HAIXAM,  J.  John  E^antfman  died  leaving 
five  dilldren,  sevai  dilldren  of  a  deceased 
daughter,  Dora  Korth,  five  chlldiea  of  a  de- 
ceased son,  Henry,  and  two  children  of  a  de- 
ceased son,  William.  Four  of  the  grandcbll- 
dren  were  minors.  Deceased  left  a  wllL  By 
a  residuary  clause,  he  left  his  propert?',  not 
otherwise  di^xised  of,  In  equal  shares  to  the 
living  children  and  the  above-named  grand- 
children. The  children  were  dissatisfied  and 
contended  that  a  mistake  was  made  by  de- 
ceased in  the  preporatlon  of  his  will,  and  that 
he  Intended  that  the  granddiildren  should 
take  <Mily  the  share  of  their  respective  par- 
ent&  A  contract  was  accordingly  prepared, 
modifying  the  lights  of  the  parties  to  the  resi- 
due of  the  estate  so  as  to  give  each  of  the 
children  one-eight  and  to  the  grandchildren, 
dilldren  of  each  deceased  child,  one-eight,  by 
right  of  representation.  The  oonttact  redted 
that  In  order  to  avoid  litigation  over  the  con- 
struction of  the  will,  it  might  be  necessary  to 
pay  a  missionary  society  a  share  in  the  resid- 
uary estate,  and  the  executor  was  authorized 
to  pay  to  the  missionary  sodety  such  sum  as 
the   court   may   direct,    before   dlstributloa 
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unong  the  partiea  to  the  oiHitraet,  and  tbe 
executor  was  authoilaed  to  make  payment 
and  dlvlBlen  of  the  residue  In  accordance  with 
the  terms  of  the  contract  Each  contracting 
party  agreed  to  accept  the  tOkares  so  received 
in  full  settlement  and  satisfaction  of  his  claim 
to  the  residue  of  the  estate.  The  probate 
court  ordered  the  payment  of  $560  to  the  mls- 
sloimry  society.  TMs  dalm  was  purchased 
by  the  children  of  deceased.  When  the  time 
for  distribution  came,  there  was  a  residue  of 
$11,000  on  hand  to  be  divided.  The  grandchllr 
dren,  who  were  minors,  and  who  did  not  Join 
in  the  contract,  received  their  share  In  full  In 
accordance  with  the  terms  of  the  wUl.  The 
share  allowed  to  the  mtsslonary  society  was 
paid  to  the  assignees  of  this  share.  The 
balance  of  the  residue  was  divided  acocvdlng 
to  the  proportions  provided  by  the  contract. 
PlalnUfCft  are  grajidchlldren,  who  would  have 
received  more  under  the  terms  of  the  will 
than  they  received  under  the  terms  of  the 
contract  They  bring  this  action  against  the 
executor  and  the  children  of  deceased  to  re- 
cover the  difference  between  what  they  re- 
cdved  and  what  they  would  have  rec^ved  un- 
der the  will.  The  trial  court  directed  a  ver- 
dict for  defendants,    naintlffs  appeal. 

It  is  alleged  that  the  signature  of  plaintiffs 
to  the  contract  was  procured  by  fraud.  Thaw 
was  some  evidence  introduced  for  the  purpose 
of  making  proof  of  fraud,  hot  in  our  Judg^ 
ment,  this  proof  wholly  failed.  There  was 
no  evidence  of  fraud  In  the  transaction. 

We  may  assume  that  the  agreement  was 
without  consideration  and  could  not  have 
been  enforced,  and  that  If  these  plaintlflB  had 
protested  before  the  distribution  had  been 
made,  they  could  have  recdved  their  full 
share  under  the  will.  But  they  did  not  do 
this.  Whether  the  agpreement  was  enforceable 
or  not,  so  long  as  it  was  executory,  it  has  been 
fully  executed  «ind  the  money  distributed 
with  the  consent  of  all  parties  in  accordance 
with  the  contract  and  cannot  now  be  recover^ 
ed.  The  money  coming  to  each  of  the  par- 
ties was  his  own,  to  dispose  of  as  he  saw  fit 
The  grandchildren  saw  fit  to  direct  the  exec- 
utor to  divide  and  dispose  of  the  residue  in 
the  manner  outlined  by  the  contract.  Now 
that  their  directions  have  been  fully  carried 
out  and  fall  payment  made,  they  are  in  no 
position  to  complain.  A  gift,  fully  executed 
by  a  delivery  of  the  subject-matter,  is  irrev- 
ocable. 

Some  daim  is  made  that  plaintiffs  have 
not  received  the  full  amount  coming  to  them 
under  the  contract  We  think  they  have.  All 
the  money  in  the  hands  of  the  executor  has 
been  distributed.  Plaintiffs  would  have  re- 
ceived more  had  all  the  grandchildren  been 
of  age  and  parties  to  the  contract  The 
amount  paid  on  the  missionary  society  l^acy 
was  the  amount  the  court  directed.  This 
Share  was  assignable,  and  no  reason  appears 
why  the  children  could  not  buy  it    The  exec- 


utor made  distribution  in  accordance  with 
the  authority  cenCened  upon  liim  by  the  caof 
tract 

We  do  not  care  particularly  by  what  name 
this  action  is  called.  On  principle,  plalutiffa 
have  no  right  of  recovetry  agalnM  elttaer  the 
executor  or  the  other  heliH. 

Judgment  aArme<L 


NATIONAIy  CX>UNOIL  OF  KNIGHTS  AND 

I/ADIBS  or  SECURITT  v.  SCHBIBEE 

et  al.    (No.  20232  [81].) 

(Supreme  Court,  of  Minnesota.    Jnly  13,  1917.) 

(Syllabut  by  tk«  Court.) 

1.  Pbooess  «=»83— Skbvics— JuBisDionoN. 

The  defendant  in  an  action  brousht  by  the 
plaintiff  insurance  company  against  the  insured 
as  sole  defendant  to  cancel  a  policy  of  insur- 
ance died  after  service  of  process  and  issue 
joined.  The  cause  of  action  survived,  and  under 
Gon.  St  1913,  i  7685,  providing  for  a  sub- 
stitution in  case  of  the  death  of  a  party,  a  non- 
resident beneficiary  was  substituted  as  defend- 
ant upon  a  notice  personally  served  upon  him 
in  a  foreign  state;  It  is  held  that  a  service  of 
notice  without  the  state  was  not  due  process 
and  that  jurisdiction  was  not  acquired. 

(Additional  BnUdbiu  5y  Sditorial  Btaff.) 

2.  Abateuent  and  Rbvival  «=»76(1)— -Cok- 
errauoTioN  o»  SriLTirTB— Morioir  fob  Substi- 
tution. 

Under  Gen.  St  1913,  f  7686,  relating  to  sub- 
stitution of  parties  on  death  of  a  party,  the 
proceeding  by  motion  for  substitution  is  a  sub- 
stitute for  the  former  bill  of  revivor,  and  the 
revival  operates  as  a  continuatitm  of  the  origi- 
nal suit. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Oont  Dig.  ||  441,  445-465,  467- 
47a] 

Appeal  from  District  Court,  Ramj>ey  Coun- 
ty ;  Hugo  O.  Hahft,  Judge. 

Action  in  equity  by  flie  National  Council 
of  the  Knights  and  Ladles  of  Security  to 
cancel  a  bond  of  insurance  issued  upon  the 
life  of  Anna  R.  Scheiber,  in  whidj,  after  her 
death,  Willie  Slllerman  and  Nathan  Rosen- 
haft,  b^iefldaries,  were  substituted  as  de- 
fendants. From  an  order  granting  plaintiff's 
motion  to  substitute,  and  denying  his  mo- 
tion to  set  aside  the  service,  Hosenhaft  ap- 
peals.   Order  reversed. 

Geo.  B.  Leonard  and  M.  Rose,  both  of  Min- 
neapolis, for  appellant  William  G.  White, 
of  St  Paul,  for  respondent 

DIBEI/L,  C.  This  is  an  action  in  equity  t<> 
cancel  a  policy  of  insurance  Issued  by  the 
plaintiff  upon  the  life  of  Anna  R.  Scheiber. 
After  issue  was  Joined  and  before  trial  Mrs. 
Scheiber  died.  Upon  the  application  of  the 
plaintiff,  WilUe  SiHerman  and  Nathan  Rosen- 
haft,  the  beneficiaries  in  the  poUcy,  were 
substituted  as  defendants  in  place  of  Mrs. 
Scheiber.  SiUerman  resided  in  Minnesota 
and  the  application  was  personally  served  up- 
on him  within  the  state.  Rosenhaft  resided 
in  California  and  the  application  was  person- 
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al]y  served  upon  him  fbere  and  It  was  not 
otherwlBe  serVed.  Bbeenbaft  appeals  from 
the  order  granting  the  plalntUTs  motion  to 
substitute  and  denying  his  motion  to  set  aside 
the  service. 

[2]  The  statnte  nnder  whldi  the  snbstlta- 
tlon  was  made  Is  as  follows: 

"No  action  shall  abate  by  reason  of  the  death 
or  disability  of  a  party,  or  the  transfer  of  his 
Interest,  if  the  cause  of  action  continues  or 
survives.  In  such  cases  the  court,  on  motion, 
may  substitute  the  representative  or'  successor 
in  interest,  or,  in  cases  of  transfer  of  interest, 
may  allow  the  action  to  proceed  in  the  name  of 
the  original  party.  And  after  a  verdict,  ded- 
don,  or  report  of  a  referee,  fisini;  the  amount 
of  damages  for  a  wrong,  such  action  shall  not 
abate  by  the  death  of  any  party  thereto."  O. 
S.  1913,  g  7685. 

The  cause  of  action  survived  the  death  of 
Mrs.  Schelber  and  It  was  proper  to  substitute 
the  ibeneficlaries  in  her  place.  National  Coun- 
cil V.  Weisler,  131  Minn.  365,  155  N.  W.  396; 
Kanevsky  v.  National  Council,  132  Minn. 
422,  157  N.  W.  646.  The  only  question  Is 
whether  Roaenhaft  was  properly  suhstltutcd 
on  a  service  made  In  California. 

At  common  law  all  actions  abated  upon  the 
death  of  the  sole  plaintiff  or  the  sole  defend- 
ant Death  terminated  them.  If  the  cause 
of  action  survived  the  representative  or  suc- 
cessor in  interest  could  sue  or  be  sued  in  a 
new  action.  In  equity  the  death  of  a  party 
effected  a  temporary  suspension  of  the  right 
to  proceed  for  want  of  parties.  Story's  B3q. 
PI.  {  354;  1  a  C.  L.  20;  6  Bna  H.  &  Pr. 
790;  1  C.  J.  168.  By  force  of  the  statute 
the  action  is  continued  much  upon  the  equity 
theory.  The  proceeding  by  motion  authorized 
by  the  statute  is  a  substitute  for  the  former 
bill  of  revivor.  Landls  v.  Olds,  9  Minn.  90 
(Gil.  79);  Wllloughby  v.  St  Paul  German 
Ins.  Co.,  80  Minn.  432,  83  N.  W.  377.  The 
death  of  a  party  suspends  the  progress  of  the 
action  and  the  revival  operates  as  a  con- 
tinuation of  the  original  suit.  Story's  Eq. 
PI.  J  354;  1  Cyc.  84,  85;  1  R.  0.  I*  20-24;' 
5  Enc.  PL  &  Pr.  790;  10.  J.  155;  Clarke  v. 
Mathewson,  12.  Pet  164,  9  L.  Ed.  1041 ;  and 
citations  thereof  in  3  Rose's  Notes  (Rev.  Ed.) 
277;  U.  S.  Comp.  St  1916^  |  1502,  and  cases 
dted. 

[t]  The  action  before  us  is  not  In  rem. 
There  has  been  no  seizure  of  property.  It 
Is  not  an  action  affecting  real  property.  It 
Is  a  transitory  action  In  equity  and  is  In 
personam.  It  is  not  one  in  which  Jurisdic- 
tion can  be  acquired  by  constructive  service 
of  process  under  G.  S.  1913,  H  7737-7738. 
Ever  since  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
Ij.  Ed.  565,  it  has  been  settled  law  that  In 
such  an  action  constructive  service  by  publi- 
cation or  personal  service  outside  the  state  Is 
not  due  process  and  does  not  confei*  Jurisdic- 
tion. Counsel  for  the  plaintiff  does  not  claim 
otherwise;  but  he  argues  earnestly  and 
plausibly  that  the  action  is  still  pending  not- 
withstanding the  death  of  the  defendant,  that 
the  effect  of  death  Is  merely  to  suspend  prog- 
ress because  of  Che  absence  of  parties,  and 


that  to  oonatltate  dne  prooen  It  te  enongli 
that  those  Interested  are  warned  or  cited,  and 
are  given  an  opportnnlty  to  take  part  In  the 
Utl{;atlon,  and  that  Judgment  entered  after 
snbstltntlon,  made  <m  notloe  to  them  served 
outside  the  state,  will  oonciade  them;  and 
he  calls  attention  to  the  doctrine  settled  in 
this  state  that  a  judgment  entered  against 
the  original  defendant  since  deceased  if  Ju- 
risdictian  was  acquired  in  bis  lifetime  la  not 
void  and  cannot  be  attacked  collaterally. 
Hayes  v.  Shaw,  20  Minn.  406  (Gil.  356); 
Stocking  V.  Hanson,  22  Mhm.  542;  Poupore 
v.  Stone-Ordean-Wells  Co.,  182  Minn.  409. 
157  N.  W.  648;  2  DnnneU's  Minn.  Olg.  ^ 
6046.  Such  a  Judgment  Is  not  before  ns  nor 
Is  this  a  collateral  attack. 

Counsel  for  the  defendant  argnes,  and  this 
is  his  one  claim,  that  Jurisdiction  can  be 
acquired  of  a  nonresident  so  as  to  anthcMrize 
substitution  only  by  such  service  as  Is  re- 
quired of  original  process.  He  cites  Mo 
Grath  v.  Welller,  98  App.  Dlv.  291,  90  N.  T. 
Supp.  420.  This  case  holds  that  an  action 
cannot  be  revived  against  a  for^gn  executor 
of  a  deceased  defendant  Filer  &  Stowell 
Co.  V.  Bainey  (O.  C.)  120  Fed.  718,  Matter  of 
Webb,  11  Hnn  (N.  X.)  124,  and  C.  F.  Stro- 
meyer  Co.  v.  Aldridi  (D.  C.)  227  Fed.  960,  are 
of  like  effect,  and  there  are  many  others. 
Sudi  cases  proceed  upon  the  theory  that  a 
foreign  representative  cannot  be  sued  In  a 
Jurisdiction  other  than  the  one  in  whldi  be 
Is  appointed.  In  such  cases  the  question  la 
one  of  Jurisdiction  to  sue  a  foreign  represen- 
tative at  all  and  not  of  the  sufficiency  of  a 
service  outside  the  sUte.  They  do  not  lead 
to  a  solution  of  the  question  before  us.  In 
Citizens'  Nat  Bank  v.  Bang,  112  App.  Dlv. 
748,  99  N.  T.  Supp.  76,  It  Is  suggested  that 
under  a  similar  statute  notice  cannot  travd 
beyond  the  borders  of  the  state.  In  scire 
facias  to  revive  or  continue  a  dormant  Judg- 
ment, a  proceeding  having  some  similarity. 
It  Is  held  that  notice  served  outside  the  state 
is  insufficient  Owens  v.  Henry,  161  U.  S. 
642,  16  Sup.  Ct  693,  40  L.  Ed.  837;  Bicker- 
dike  V.  AUen,  157  111.  95,  41  N.  R  740,  29  U 
R.  A.  782.  None  of  these  cases  are  more 
than  suggestive.  The  case  bearing  most  di- 
rectly upon  the  question  is  Brown  v.  Flet«ai- 
er's  Estate,  210  U.  S.  82,  28  Sup.  C!t  702.  52 
Ifc  Ed.  966,  which  affirmed  Brown  v.  Fletch- 
er's Estate,  146  Mich.  401,  109  N.  W.  686,  15 
L.  R.  A.  (N.  S.)  632,  123  Am.  St  Rep.  233. 
The  facts  are  these:  Eletcher  lived  in  Michi- 
gan. Brown  brought  an  action  In  equity 
against  him  In  Massachusetts  for  an  account- 
ing and  personal  Jurisdiction  was  acquired. 
It  was  pending  upon  an  arbitration  agreed 
upon  by  stipulation.  While  the  action  was 
In  progress  Fletcher  died.  He  left  a  small 
amount  of  property  In  Massadiusetts.  An 
administrator  was  appointed  there.  Bhceca- 
tors  were  appointed  in  Michigan.  The  action 
was  revived  and  the  administrator  was  sub- 
stituted in  the  Massachusetts  action.  The 
Massachuaetts  statute  on  suhstitnthn  In  a 
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general  way  resembles  onrs.  Her.  liaws 
Masa  1902,  c.  ITl,  {  5  et  seq.  The  Mldilgan 
executors  and  B'letcher'g  children  and  residu- 
ary legatees  were  by  order  of  the  Massachu- 
setts court  notified  of  the  revivor  and  cited 
to  appear  and  the  order  was  personally  serv- 
ed upmi  them  in  Michigan.  They  did  not  ap- 
pear. Judgment  was  entered  against  the 
Massachnsetts  administrator  and  it  was  ex- 
pressly adjudged  tliat  the  Michigan  execu- 
Vors  and  the  representatives  of  ITletchetr 
served  Ui  Michigan  were  bound  by  it  This 
Judgment  was  presented  for  allowance  to  the 
proper  probate  court  in  Mldilgan  having  Ju- 
risdiction of  Fletcher's  estate,  was  disallow- 
ed, the  probate  court  was  affirmed  by  the  dr- 
cnit  court,  and  upon  appeal  to  the  Supreme 
Ooort  the  circuit  court  was  affirmed,  and  ui>- 
on  writ  of  error  the  Supreme  Court  of  the 
state  was  affirmed  by  the  Supreme  Court  of 
the  United  States.  Upon  the  writ  of  error 
the  fedend  question  waa  whether  the  Michi- 
gan court  gave  full  faith  and  credit  to  the 
Massachusetts  Judgment  as  is  required  by 
the  federal  Oonstltutlon  (article  4,  i  1);  and 
this  involved  the  question  whether  the  Mas- 
sachusetts Judgment  boand  the  interested 
parties  served  in  Michigan.  The  Supreme 
Court  held  that  it  did  not.  One  ground  was 
that  the  service  in  Michigan  was  not  con- 
stitutional due  process.    It  said: 

"Witli  reference  to  the  first  contention  of 
counsel,  we  remark  that,  while  the  original  salt 
against  Fletcher  in  the  Massachusetts  court  was 
revived  after  his  death,  yet  the  revivor  was  op- 
erative only  against  the  administrator  with  the 
will  annexed.  Neither  the  executors  nor  the 
residuary  legatees  were  made  parties  for  it  is 
elementary  tliat  service  of  process  outsido  of 
the  limits  of  the  state  is  not  operative  to  bring 
the  part?  served  within  the  jurisdiction  of  the 
court  ordering  the  process.  *  *  •  The  Mas- 
sachusetts courtj  therefore,  proceeded  without 
any  Personal  jnnsdiction  over  the  executors  and 
legatees,  who  were  all  domiciled  in  Michigan, 
did  not  appear,  and  were  not  validly  served 
with  jprocess.  The  argument  of  plaintiff  in 
error  is  that,  by  porsonal  appearance  during  his 
lifetime,  the  Massachusetts  court  acquired  juris- 
diction of  the  suit  in  equity  against  Fletcher; 
that  his  death  prior  to  a  decree  did  not  abattf 
the  suit,  but  only  temporarily  suspended  it  un- 
til his  representative  should  be  made  a  party; 
that  if  a  decree  had  been  rendered  against  him 
in  his  lifetime  it  would  have  established,  both 
against  himself,  and,  after  bis  death,  against 
his  estate,  whatever  of  liability  was  decreed; 
that,  while  the  suit  was  pending,  the  parties 
entered  into  a  stipulation  for  an  arbitratitm; 
that  that  arbitration  did  not  abate,  nor  was  it 
ontside  the  suit,  but,  in  terms,  made  under  rule 
of  court,  and  not  to  operate  as  a  discontinuance 
of  the  suit.  Provision  was  also  made  in  the 
stipulation  for  the  contingency  of  death,  its 
terms  being  'that  the  decease  of  any  party  shall 
not  rev(^e  said  submission,  but  that  such  arbi- 
tration shall  continue,  and  that  the  •  •  • 
legal  representatives  of  said  Brown  and  said 
Fletcher  shall  be  bound  by  the  final  award 
therein';  so  that  there  is  not  merely  the  equity 
rule  that  a  suit  in  equity  does  not  abate  by  the 
death  of  the  defendant,  and  that  the  jurisdic- 
tion o{  the  court  is  only  suspended  until  such 
time  as  the  proper  representatives  of  the  de- 
ceased are  made  parties  defendant,  but  also  a 
special  agreement  in  the  submission  to  arbitra- 


tion that  it  shall  be  made  tmdto  ft  role  of  court, 
and  that  the  death  of  either  party  shall  not 
terminate  the  arbitration  proceedings,  but  that 
they  shall  continue  until  the  final  award.  It  is 
urged  that,  on  the  death,  a  revivor  was  ordered; 
that  the  representative  of  the  decedent's  estate 
in  Massachusetts,  to  wit,  the  administrator,  was 
made  a  party  defendant  and  appeared  to  the 
suit,  and  notice  was  given  by  personal  service 
upon  the  executors  and  legatees  in  Michigan 
or  the  fact  of  the  revivor,  and  that  they  were 
called  upon  to  appear  and  defend.  •  *  • 
The  validity  of  the  decree  must  depend  upon  the 
proceedings  subsequent  to  the  deatti  of  Fletcher. 
On  bis  death  the  jurisdiction  of  the  Massachu- 
setts court  was  not  wholly  doetroyed,  but  sus- 
pended until  the  proper  representative  of  Fletch- 
er was  made  a  party.  The  Massachusetts  ad- 
ministrator was  made  a  party  and  did  appear, 
and  the  decree  rendered  unquestionably  bound 
him;  but  the  executors,  the  domiciliary  repre- 
sentatives of  the  decedent's  estate,  did  not  ap- 
pear, and  were  not  brought  into  court.  •  •  • 
We  are  of  opinion  that  the  Supreme  Court  of 
Michigan  did  not  fail'  to  give  'full  faith  and 
credit  to  the  decree  of  the  Massachusetts  Su- 
preme Court." 

We  do  not  fall  to  note  that  Fletcher's 
Michigan  executors  and  his  legatees  there 
were  not  substituted  In  his  place  in  the  Mas- 
sachusetts action  pursuant  to  the  statute. 
The  case  la  not  precisely  the  one  before  us. 
Perhaps  the  result  would  have  been  the  same 
regardless  of  any  question  of  extraterritorial 
service.  But  one  consideration,  prominent  In 
the  mind  of  the  Supreme  Court,  and  important 
to  its  decision,  was  that  upon  the  death  of  a 
party  a  service  of  a  notice  or  citation  out- 
side the  state  intended  to  bring  his  executors 
or  legatees  before  the  court  and  to  result  in 
binding  them  by  Its  Judgment  is  not  due  pro- 
cess. The  reasoning  of  the  court  is  appli- 
cable to  the  facts  before  us.  l>ue  process  in- 
volves a  question  under  the  federal  as  well 
as  the  state  Constitution.  We  hold  that  by 
the  service  In  California  Jurisdiction  to  sub- 
stitute the  beneficiary  was  not  acquired. 

Order  reversed. 


SlIXERMAN  et  aL  T.  NATIONAL  COUNCIL 
OF  KNIGHTS  AND  LADIES  OF  SE- 
CURITY.   (No.  20240  [77].) 
(Supreme  Court  of  Minnesota.    July  18,  1917.) 

(Byllabtu  ly  the  Court.) 
Abatemknt  Aun  Hevivai,  «=»8(1)— Mainte- 
nance OF  SoiT— Denial. 
'The  court  properly  denied  the  application  of 
the  defendant  to  restrain  the  plaintiffs,  bene- 
ficiaries in  an  insurance  policy,  from  proceeding 
to  recover  lliereon,  which  application  was  made 
upon  the  ground  that  there  was  pending  at  the 
time  of  the  death  of  the  insured  an  action  to 
cancel  said  policy,  in  which  action  the  bene- 
ficiaries were  substituted  in  liou  of  the  defend- 
ant, since  jurisdiction  to  make  such  substitu- 
tion was  not  acquired. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Bevival,  Cent  Dig.  |  39.] 

Appeal  from  District  Court,  Hennepin 
County;   Joseph  W.  Molyneanx,  Judge. 

Action  by  Willie  Slllennan  and  others 
against  the  National  Council  of  the  Knights, 
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and  Ladles  of  Security.  Application  by  de- 
fendant to  restrain  proceedings  pending  tbe 
determination  of  an  equity  suit  denied,  and 
It  appeals.    Order  aCBrmed. 

WlUlam  G.  WWte,  of  St  Paul,  for  appel- 
lant. George  B.  Leonard  and  M.  Rose,  both 
of  Minneapolis,  for  respondents. 

DIBBLL,  C.  Tills  is  an  action  by  the  bMie- 
flciarles  upon  an,  Insurance  policy.  Prior  to 
the  death  of  the  insured  the  insurance  com- 
pany brought  an  action  against  the  insured 
to  cancel  the  pcdlcy.  Upon  the  death  of  the 
Insured  the  Insurance  company  procured  the 
substitution  of  the  beneficiaries  in  the  equity 
action.  Then  it  made  an  application  in  this 
action  to  restrain  proceedings  pending  the 
determination  of  the  equity  suit  The  ap- 
plication was  denied,  and  it  appeals. 

In  the  equity  suit  the  plaintUt  SiUerman 
was  substituted  on  service  made  in  this  state 
and  the  plaintiff  Bosenhaft  upon  sen'ice 
made  in  Callfomla.  The  service  In  Cali- 
fornia was  Insufficient  to  confer  Jurisdiction. 
National  Council  v.  Schelber,  163  N.  W.  781. 
It  follows  that  the  application  for  a  restrain- 
ing order  was  rightly  denied.  It  is  unneces- 
sary therefore  to  consider  the  question, 
argued  at  some  length,  whether  equity  will 
enjoin  tiie  prosecution  of  an  action  at  law 
on  a  policy  when  cancellation  in  the  equity 
suit  is  sought  upon  the  ground  of  a  breach 
of  a  condition  subsequent,  as  was  held  In 
Conn.  Mut  Life  Ins.  Co.  r.  Home  Ins.  Co.,  7 
Blatchf.  142,  Fed.  CM.  "No.  3,107,  or  only  up- 
on a  fundamental  ground  of  equity  Jurisdic- 
tion, as  fraud,  accident  or  mistake,  as  was 
held  In  Conn.  Ifut  Life  Ins.  Co.  r.  Bear  (C. 
C.)  26  Fed.  582. 

Order  affirmed. 


ARCHER  ▼.  SKAHBN.    (No.  20345  [163].) 
(Supreme  Court  of  Mimiesota.    July  IS,  1917.) 

(B)illabv$  hy  th^  Court.) 

1.  AuTOMOBiiiE  Collision  —  B<vidiitok  or 
Negligence. 

In  this  action  to  recover  for  injuries  receiv- 
ed by  plaintiff  from  being  struck  by  an  automo 
bile  owned  and  driven  by  defendant,  it  is  held: 
The  evidence  justified  the  jury  in  finding  that 
the  accident  was  caused  by  negligence  on  tli( 
part  of  defendant. 

2.  MumoiPAL  Corporations  «=»706(5)— Au- 
ToMOBiLS  Collision — Contbibutoby  Nko- 
LioENCE — Evidence. 

It  justified  the  jury  in  finding  that  plaintifC 
was  free  from  contributory  negligence. 

[Ed.   Note. — For   other  cases,   see   Municipal 
Corporations,  Cent  Dig.  {  1518.] 

8.  Excessive  Dahaoes — Personal  Injitbt. 
^e  damages  are  not  excessive. 

4.  Trial  fi=»10834— Conduct  of  Counsel— 
BxnsBXNCK  TO  Insurance. 
There  was  no  error  in  permitting  plaintiffs 
eounsd  before  the  jury  was  impanued,  but  in 


the  presence  of  the  jurymen,  to  examine  defend- 
ant a*  to  whether  he  carried  liability  insur- 
ance. 

Apjpeal  from  District  Oourt,  Henn^tln 
County;  Wm.  O.  Leary,  Judges 

Action  by  Obariee  L.  Archer  against  Vanoe 
E.  Skahen.  Judgment  for  plaintiff,  and  from 
an  order  denying  his  alternative  motion  for 
Judgment  notwithstanding  the  verdict  or  for 
a  new  trial,  defendant  appeals.  Order  af- 
firmed. 

John  F.  Bemhagen,  of  BfllmeapoUa,  for  ap- 
pellant Paul  J.  Tliompson,  M.  A.  Hessian, 
end  Thos.  Kneeland,  all  of  Minneapolis,  for 
respondent 

BtTNN,  J.  In  this  personal  Injury  action 
plaintiff  recovered  a  verdict  ot  $7,600.  De- 
fendant appealed  from  an  order  denying  hia 
alternative  motion  for  Judgment  notwith- 
standing or  for  a  new  trial. 

October  28,  1915,  plaintiff  and  his  brother- 
in-law  were  WHlMng  in  a  northerly  directioa 
OD  the  sldewHlk  on  tbe  right  side  of  Mar- 
quette avenue,  in  Minneapolis.  Just  aa 
plaintiff  stepped'  from  the  curb  to  the  pav©- 
ment  at  the  intersection  of  Thirteenth  street 
with  Marquette  avenue,  he  was  struck  by  an 
automobile  owned  and  driven  by  defendant. 
He  was  severely  Injured,  and  claimed  In  this 
action  that  defendant  was  liable  because  he 
failed  In  his  duty  to  use  ordinary  care  in  the 
manner  in  which  he  drove  his  car  at  the  time 
in  question.  The  usual  issues  were  tried,  negw 
llgenoe  of  the  defendant  contributory  negli- 
gence, and  damages. 

[1]  1.  We  are  left  in  doubt  as  to  whether 
defendant  clains  on  this  appeal  that  there 
was  not  sufficient  evidence  of  negligence  on. 
the  part  of  defendant,  but  will  say  that  we 
bave  no  doubt  that  the  evld^ice  was  amply 
BrnfRdeirt  to  sustain  the  decision  of  the  Jury 
on  this  issue.  We  note  a  claim  of  variance  be- 
tween the  pleading  and  the  proof  on  the  ques- 
tion of  negligence,  but  we  agree  with  plaln- 
tUTs  counsel  that  "the  alleged  variance^  if 
any.  Is  too  inappreciable  for  mention.'' 

[2]  2.  Defendant's  main  point  is  that  con- 
tributory negligence  was  proved  as  a  matter 
of  law,  or  at  least  that  the  evidence  does  not 
sustain  the  verdict  oa  this  issue.  It  was 
shown  that  at  the  precise  time  plaintUC 
stepped  from  the  curt)  to  the  pavement  a 
street  car  coming  south  on  Marquette  avenue 
was  crossing  Thirteenth  street;  that  defend- 
ant, who  was  driving  hia  car  east  on  Thir- 
teenth street,  Instead  of  stopping  to  let  the 
street  car  pass,  shot  ahead  and  in  front  of  It, 
oorupelling  the  street  car  to  come  bo  a  stop  In 
the  middle  of  the  Intersection.  Plaintiff  testi- 
fied that  he  saw  the  street  car  before  he 
stepped  from  the  curb,  but,  though  he  looked, 
did  not  see  the  automobile.  This  is  oitlrely 
believable  in  view  of  the  fact  that  tbe  street 
car  was  halfway  across  the  street  and  tlie 
evidence  as  to  the  speed  of  defendant's  oar 
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and  the  conrae  it  took.  We  condnde  fbat  the 
Issue  of  contributory  negligence  'Was  for  the 
Jury,  and  that  the  e^denoe  sustains  the  find- 
ing that  plaintiff  was  not  to  tiUune  for  the 
aoddrat 

[3]  3.  There  is  an  assignment  of  error  that 
the  damages  are  excessive.  Defendant's 
counsel  does  not  argue  this  in  his  brief ,  but 
w»  have  considered  the  evidence  as  to  the  ex- 
tent of  plaintiff's  Injuries,  and  do  not  think 
the  verdict  so  out  of  i»'oportk)n  to  fair  (saat- 
pensation  as  to  justify  our  Interference. 

[4]  4.  Brror  is  claimed  in  permitting  plain- 
tiff's counsel  to  examine  defendant.  In  pres- 
ence of  the  jurymm,  but  beffore  a  Jury  was 
Impaneled,  as  to  whether  he  had  liability  In- 
suranca  Defendant  denied  that  he  was  in- 
sured, and  the  examination  was  carried  on  to 
some  extent  after  this  denial.  The  record 
shows  that  plaintiff's  counsel  suggested  that 
the  Jury  might  be  excused  during  this  Inquiry, 
but  that  defendant's  counsel  made  no  reply  to 
the  suggestion.  There  was  no  orror  here^ 
The  cause  for  complaint  Is  much  less  than 
was  the  case  in  Northwestern  Fuel  O).  v. 
Minneapolis  Street  By.  C!o.,  134  Minn.  878^ 
169  N.  W.  832. 

Order  affirmed. 


NASDINGER  v.  LADISS  OF  THE  MACCA- 
BEES OF  THE  WORLD. 
(No.  20460  [230].] 

(Supreme  Coort  of  Minnesota.    Jnly  18,  1&17.) 
(SyllaUM  by  the  OowrtJ 

1.  INSTTXARCE  «=3818(2)— FBATKBIfAI.BKRXITT 
InBUBANCK — FAIiBK  Statkubnt  ht  Appu- 
OATioN— Evidence. 

In  an  action  on  a  beneficiary  certificate  is- 
sued by  a  benefit  association,  one  defense  was 
that  deceased,  a  married  woman,  stated  falsely 
in  her  application  that  she  was  not  pregnant. 
The  evidence  auatains  a  finding  that  the  state- 
ment was  true. 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  2007.] 

2.  Appeal  and  Ebbob  «=>970(3)— Review— 
Obdeb  or  Adhission  of  Evidence. 

A  decision  will  not  be  reversed  because  ma- 
terial and  proper  evidence  is  received  out  of  its 
regular  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  8881.] 

8.  Appeal  and  Erbob  «=»1033(5)— Insttb- 
ANCB  i8=»817(3) — Fbatgbnal  Benefit  In- 
subance  —  Excepted    Risks  —  Bubden    of 

PBOOI^-ReVIEW— HaBULESS   BiBBOB. 

Where  an  insurance  contract  exempts  the 
insurer  from  liability  if  death  resalts  from  cer- 
tain excepted  causes,  the  burden  is  on  the  in- 
snrer  to  prove  that  death  resulted  from  an  ex- 
cepted cause,  even  though  the  plaintiff  negatives 
Mich  fact  in  his  complaint.  An  erroneous  in- 
struction by  the  court,  that  the  burden  of  proof 
Is  on  the  plaintiff,  cannot  aid  the  defendant  in 
upsetting  a  verdict  for  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
B^ror,  Cent  Dig.  <  4056;  Trial,  Cent  Dig.  { 
687;  Insurance,  Cent  Dig.  f  1900.] 


4.  IlTBUBAltOX    «sa619<4)— Fbatbbnal    Benb- 
IXT    iKsuBAHbB— Gacsk    or    Dkath- Evi- 
dence. 
The  beneficiary  certificate  sued  on  in  this 
case  exempted  defendant  from  liability  in  the 
event  of  death  from  complications  arising  from 
pregnancy  or  cblldbirtb.     The  evidence  is  suffi- 
cient to  sustain   the   finding  of  the  jury  that 
death  did  not  result  from  such  cause. 
5k    Evidence  «=>553(2)— HYP0TB3rriCAL  QxniS- 
TiON — Form. 
A  hypothetical  question  calling  for  an  opin- 
ion on  facts  testified  to  by  another  witness  may 
exclude  the  opinion  given  by  such  other  witness. 
[Ed.   Note. — ^For   other   cases,   see  .  Evidence, 
Cent  Dig.  §  2870.] 

Appeal  from  District  Court,  Steams  Coun- 
ty ;   John  A.  Roeser,  Judge. 

Actlop  by  Phillip  Nardlnger  against  the 
Ladles  of  the  Maccabees  of  the  World. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

O'Malley  &  O'Malley,  of  St  Paul,  for  ap- 
pellant Donohue  &  Stephens,  of  Melrose,  for 
respondent 

HALI.AM,  J.  EUzabetb  Nardlnger  was  a 
member  of  the  Ladles  of  the  Maccabees  oC 
the  World,  a  fraternal  beneficiary  society, 
and  was  the  holder  of  a  beneficiary  certificate 
in  the  sum  of  $1,000.  Plaintiff  was  her  hus- 
band and  the  benefldary  named  In  the  certifi- 
cate. Elizabeth  Nardlnger  died  of  acute  ne- 
phritis. As  far  as  payment  of  dues  and  as- 
sessments was  conoemed,  she  was  In  good 
standing  at  the  time  of  her  death.  Plaintiff 
brings  this  action  to  recover  the  amount  ot 
the  certificate.  The  Jury  found  for  plaintiff. 
Defendant  (mppcbIb. 

[1]  1.  Defendant  contends  that  deceased, 
in  her  application  for  memboshlp,  made 
false  answer  to  the  question,  "Are  yon  now 
pregnant 7*'  The  answer  yms,  "No."  The 
court  instructed  the  Jury  that  U  this  answer 
was  untrue,  plaintiff  cannot  reoorer.  The 
jury  found  that  the  answer  was  true.  The 
evidence  sustains  this  finding.  The  applica- 
tion ot  deceased  for  membership  was  mads 
June  29,  1916.  Deceased  died  February  13, 
1916.  On  the  morning  of  the  day  ot  her 
death,  a  child  was  removed  from  her  by  a 
process  called  "forcible  delivery."  The  child 
was  a  seven  months  child.  It  seems  clear 
that  the  finding  of  the  Jury,  that  deceased 
was  not  pregnant  when  her  application  was 
made,  was  justified  by  the  evidence. 

[2]  2.  Itefendant  cont^ide  that  the  testi- 
mony as  to  the  stage  of  maturity  of  the  child 
when  bom  was  Improperly  received.  The  ob- 
jection is  based  on  the  fact  that  this  evidence 
was  elicited  on  croe3-examlnatl<H][  ot  the  at- 
tending physician,  who  had  been  called  by 
defendant,  and  that  this  was  not  proper 
cross-examination.  We  think  the  crosa-ex- 
aminatlon  was  germane  to  the  examination  In 
chief  and  was  ■proper.  In  any  .event,  the  tes- 
timony was  material  and  proper.  The  order 
of  proof  is  a  matter  resting  largely  in  the  dis- 
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cretion  of  the  trial  court,  and  a  case  will  not 
be  reversed  because  material  and  prefer  evi- 
dence Is  received  out  of  Its  regular  order. 

rS]  3.  The  next  question  Is  this:  The  appli- 
cation for  membership  contained  this  dause: 

"I  further  agree  that  the  order  shall  not  be 
liable  on  any  benefit  certificate  to  be  issued  to 
me  if  I  should  die  within  nine  months  from  my 
examination  as  a  benefit  member  with  complica- 
tions arising  directly  or  indirectly  from  preg- 
nancy, or  childbirth,  or  the  consequences  there- 
of; ••  *  provided  that  in  case  of  my  death 
from  pregnancy,  childbirth,  •  •  •  within 
the  time  herein  stated,  the  order  shall  pay  to 
my  beneficiary  or  beneficiaries  the  amount  of 
all  monthly  rates  contributed  by  me,  which  shall 
be  the  full  measure  of  liability." 

Defendant's  claim  Is  that  deceased  died 
"from  oompllcatlMts  arising  directly  or  Indi- 
rectly from  pr^nancy,  or  childbirth,  or  the 
consequences  thereof."  The  contention  Is 
made  by  plaintiff  that  this  provision  of  the 
contract  is  void  as  against  public  policy. 
See  Merrlman  v.  Grand  Lodge  Degree  of 
Honor,  77  Neb.  644, 110  N.  W.  302,  8  L.  R.  A. 
(N.  S.)  983, 124  Am.  St.  Rep.  867, 15  Ann.  Oas. 
124.  We  do  not  decide  this  question  since 
the  order  must  be  affirmed  on  other  grounds. 

The  burden  was  on  defendant  to  prove  that 
death  resulted  from  a  cause  within  the  excep- 
tion of  the  contract  Lockway  v.  Modem 
Woodmen  of  America,  121  Minn.  170,  141  N. 
W.  1;  Thompson  v.  Bankers'  Mut.  Casualty 
Ina  Ca,  128  Minn.  474,  151  N.  W.  180,  Ann. 
Oas.  1M6A,  277;  Wising  ▼.  Brotherhood  of 
American  Teomen,  132  Minn.  306,  156  N.  W. 
247.  This  mle  is  not  changed  by  the  fact 
that  the  plaintiff  unnecessarily  alleged  that 
deceased  did  not  die  from  any  of  the  except- 
ed causes.  See  Sdieufler  v.  Grand  Lodge, 
Ancient  Order  United  Workmen,  45  Minn. 
266,  47  N.  W.  799. 

The  trial  court  errtaeoosly  charged  the 
Jury  that  the  burden  of  proof  was  on  the 
plaintiff  to  prove  that  deceased  did  not  die 
from  a  complication  arising  from  pregnancy. 
This  was  not  excepted  to  and  had  the  verdict 
been  for  the  defendant,  plaintiff  would  have 
been  bound  by  his  acquiescence  in  this  ruling. 
Burgraf  v.  Byrnes,  104  Minn.  344,  116  N.  W. 
838.  But  we  do  not  think  that  this  errono- 
ous  ruling  in  defendant's  favor  can  come  to 
the  aid  of  defendant  In  upsetting  the  verdict 

[4]  4.  The  clause  quoted  exempts  the  de- 
foidant  from  liability  in  case  of  death  from 
complicatlona  arising  from  either  pregnancy 
or  dtiildblrtb.  The  svldenoe  is  reasonably 
clear  that  death  did  not  arise  In  any  manner 
from  the  childbirth.  The  testimony  of  the 
attending  physician  Is  that  deceased  was  In 
^ctremis  when  the  child  was  taken  from  her 
and  that  she  wotdd  have  died  had  the  child 
not  been  removed. 

Whether  death  resulted  frmn  complications 
ari^ng  from  pregnancy  is  another  matter. 
In  considering  this  question,  we  may  accept 
the  fact,  testified  to  by  defendant's  experts, 
that  nephritis  Is  one  of  the  frequent  compli- 


catlona  attending  pregnancy,  that  In  a  gener- 
al way  nei^rltls  Is  caused  by  the  presoice  oC 
poison  In  the  system,  that  this  poison  may 
come  from  without,  or  It  may  arise  wltliin 
the  body,  and  that  pregnancy  Is  sometimes 
responsible  for  its  presoice.  On  the  other 
hand  Dr.  Boehm,  plaintiff's  expert,  testified 
that  "pregnancy  alone"  does  not  cause  ne- 
phritis. Probably  there  should  not  be  any  seri- 
ous quarrel  over  this  proposition.  Dr.  Beebe, 
defendant's  expert,  testified  that  healthy  wo- 
men do  not  have  disease  with  pregnancy. 
This  In  connectlcn  vrlth  the  balance  of  his 
testimony,  we  take  to  mean  ttiat  while  the 
poison  that  canses  nephritis  may  be  pro- 
duced by  the  pregnancy  It  Is  not  so  piroduced 
where  all  organs  of  the  body  perform  to  the 
fnU  their  normal  functions.  If  the  testimony 
of  any  of  defoidant's  experts  would  lead  to 
any  other  conclusion,  the  Jury  were  not 
obliged  to  follow  It  But  these  matters  are 
collateral  to  the  issue.  The  testimony  la 
uncantroverted  that  ^ephIltl8  may  result 
from  a  variety  oC  causes,  and  that  nephritis 
may  occur  during  pregnancy  from  causes  ea.- 
tlrdy  lndep«ident  of  It  The  question  was 
asked  of  medical  witnesses  on  both  sides 
whether.  In  their  opinion,  the  nephritis  of 
which  Mrs.  Nardinger  died  was  caused  by 
pregnancy.  Defendant's  witnesses  answered, 
"Yes" ;  plaintiff's  witnesses  answered,  "No." 
The  facts  are  such  that  the  Jury  might  well 
have  found  for  the  defendant  on  this  Issue,  but 
we  cannot  ignore  the  testimony  of  plaintifTs 
witnesses,  and  in  view  of  the  fact  that  the 
burden  of  proof  rests  on  the  defMidant  as 
to  this  proposition,  we  feel  bound  to  hold 
that  the  verdict  of  the  Jury  has  sufficient  evi- 
dence to  sustain  it. 

[5]  6.  Objection  is  made  that  In  a  hypo- 
thetical question  to  Dr.  Boehm,  counsel  for 
plaintiff  asked  for  an  opinion  assuming  the 
testimony  of  Dr.  Goehrs  to  be  true,  "excJnd- 
ing  however  his  opinions  that  he  gave."  We 
think  It  was  proper  to  exclude  Dr.  Goers' 
opinion  from  consideration.  Crozier  v.  Min- 
neapolis Street  Ry.  Ca,  106  Minn.  77, 118  N. 
W.  258. 

Order  affirmed. 


ROBINSON  et  al.  v.  THOMSON  (two  cases). 

In  re  REYNOIiOa'  ESTATE. 

(Nos.  20348  [202],  20349(203].) 
(Supreme  Court  of  Minnesota.    July  18,  1917.) 

(BvOabu*  ly  the  Court.) 

1.  JuDOMEWT  «=>435  — Amendmeki— AcnoH 
IN  Equity. 
An  action  In  equity  will  not  lie  to  amend 

a  decree  of  distribution  made  by  a  probate 
court,  where  there  is  no  fraud  and  no  mistak* 
other  than  nn  erroneous  construction  of  tlie 
terms  of  a  will. 

[E:d.  (Note.— For  other  cases, 'see  Judgment, 
Cent.  Dig.  a  786,  821,  822.] 
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2.  bsxeoutors  aitd  aountbtbatobb  «s>816 

(1) — ^Dkcbee  of  Disteibution— Consideba- 

TION  OF  PBOVIBIONS  OF  Wll.1,. 

The  decree  in  queation  is  not  bo  dearly  In- 
cmisistent  with  the  proviaioni  of  the  will  as  to 
demonstrate  that  auch  proviaiona  were  over^ 
looked. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  U  129S-1302.] 

8.  JuDOUKRT   <e=>461(3)— Action   to   Auxnd 

Decbee— Findings— Evidence. 
The  findings  of  the  trial  court  are  sustained 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Die.  |  886.] 

Appeal  from  District  Court,  Hennepin 
County;    William  E.  Hnle,  Judge. 

Application  by  Clara  E.  Eoblnson  and  an- 
other for  amendment  of  the  probate  court's 
.final  decree  of  distribution  In  the  estate  of 
Cllntcai  B.  Reynolds,  deceased,  opposed  by 
Leccie  Sedgley  Thomson.  Application  de- 
nied, and,  pending  appeal,  petitioners  brought 
an  action  in  equity  tn  the  district  court  for 
the  same  relief,  which  actions  were  tried  to- 
gether, resulting  In  a  Judgment  conflnnlng 
the  decree,  and  from  an  order  denying  a  new 
trial,  petitioners  appeal.    Orders  affirmed. 

James  D.  Shearer  and  L.  B.  Byard,  both 
of  Minneapolis,  for  appellants.  Wm.  P.  Rob- 
erts and  H.  W.  Roberts,  both  of  Minneapolis, 
for  respondent 

TAYLOR,  C.  Clinton  E.  Reynolds,  a  resi- 
dent of  Hennepin  county,  died  testate  Decem- 
ber 28,  1888,  leaving  surviving  him  Rella  J. 
Reynolds,  bis  second  wife,  and  Clara  B.  Rob- 
inson, Charles  B.  Reynolds,  MnilUam  E.  Rey- 
nolds, and  Frederick  E.  Reynolds,  his  chil- 
dren by  his  first  wife.  On  February  27, 1899, 
the  probate  court  of  Hennepin  county  duly 
admitted  his  last  wUI  and  testament  to  pro- 
bate, and  appointed  Rella  J.  Reynolds,  bis 
widow,  as  executrix  tiiereof.  After  the  pay- 
ment of  the  debts  and  the  expenses  of  admin- 
istration, only  the  homestead  remained,  and 
on  February  17,  1900,  the  probate  court  made 
and  entered  a  final  decree  assigning  the 
hmnestead  as  follows: 

"Tt>  the  said  Rella  J.  Reynolds  for  and  dur- 
ing the  full  term  of  her  natural  life,  or  should 
she  remarry,  then  only  until  the  happening  of 
sach  event  with  remainder  after  the  termina- 
tion of  her  estate  therein  to  the  said  Clara  E. 
Robinson,  Charles  E.  Reynolds,  William  E. 
Reynolds,  and  Frederick  E.  Reynolds,  share  and 
share  alikeu" 

Charles  E.  Reynolds  died  Intestate  and 
without  issue  December  12,  1809,  leaving  his 
widow,  now  Lecde  Sedgley  Thomson,  as  his 
sole  heir.  William  E.  Reynolds  died  Intestate 
and  unmarried  January  5,  1907,  leaving  his 
sister,  Clara  E.  Eoblnson,  and  his  brother, 
Frederick  E.  Reynolds,  as  his  sole  heirs. 
The  life  estate  of  Rella  J.  Reynolds  In  the 
homestead  terminated  by  her  death  July  12, 
1915.  Thereafter  the  surviving  children, 
Clara  B.  Robinson  and  Frederick  E.  Reyn- 
olds, petitioned  the  probate  court  to  amend 


Um  final  deor«e,  aUeglns,  as  the  giroiiBd  tbue- 
for,  that,  through  mistake,  inadvertence,  and 
clerical  error,  the  decree  assigned  the  xe- 
malnder  In  fee  In  the  homestead  to  the  chil- 
dren llvlag  at  the  death  of  the  testator,  in- 
stead of  directing  that  the  homestead  be 
sold  at  the  termlnatloD  of  the  estate  of  R^ 
la  J.  Reynolds  and  that  the  proceeds  be  di- 
vided among  the  children  or  their  issue  then 
living,  as  provided  by  the  will.  This  appli- 
cation was  opposed  by  liccde  Sedgley  Thom- 
son, the  widow  and  sole  heir  of  Charles  R 
Reynolds,  and  was  d^ed  by  the  probate 
coart  The  petitioners  aivealed  to  the  dis- 
trict court,  and,  while  the  appeal  was  pend- 
ing In  that  court,  tfaey  also  brought  an  action 
in  equity  In  that  court  setting  forth  the  same 
facts  and  asking  for  the  same  relief  as  in 
their  petition  to  the  probate  court.  The  two 
actions  were  tried  together  to  the  district 
court,  and  both  were  submitted  upon  the  same 
evidence,  tbe  only  purpose  of  bringing  the 
action  In  equity  bdng  to  avoid  the  question 
as  to  whether  the  probate  court  had  juris- 
diction to  amend  its  judgment  after  the  time 
to  appeal  therefrom  had  expired.  The  dis- 
trict court  made  findings  of  fact  and  con- 
clusions of  law  and  directed  judgment  con- 
firming the  final  decree.  An  appeal  from  an 
order  denying  a  new  trial  brings  the  matter 
before  this  court 

[1,  2]  The  rules  governing  such  actims  are 
well  settled.  If  the  decree  of  distribution 
was  obtained  by  fraud,  or  was  the  result  of 
mistake,  relief  may  be  had  in  equity,  "Bnt 
if  there  Is  no  fraud,  and  no  mistake  other 
than  an  erroneous  construction  of  the  terms 
of  the  will,  the  decree  is  binding  and  con- 
clusive." Lelghton  V.  Bruce,  132  Minn.  176, 
1S6  N.  W.  285.  In  the  Instant  case  there  Is 
no  claim  of  fraud,  and  upon  the  question  of 
mistake  and  clerical  error  the  finding  of  the 
trial  court  Is: 

"Tbnt  said  decree  of  distribution  was  a  delib- 
erate judicial  construction  of  said  will  by  the 
probate  court  and  that  there  was  neither  fraud, 
inaclvertence,  mistake,  nor  clerical  error  in  the 
making  thereof 

If  this  finding  is  sustained  by  the  evidence, 
no  ground  exists  which  will  justify  a  court 
of  equity  in  interfering  with  the  decree,  and 
as  no  appeal  was  taken  therefrom,  it  is  bind- 
ing, conclusive,  and  final.  The  appellants 
sought  to  show,  at  tbe  trial,  that  the  decree 
was  prepared  by  a  deputy  clerk  In  the  pro- 
bate office,  and  was  signed  by  the  probate 
judge  without  having  the  will  before  him, 
and  without  considering  or  determining  for 
himself  whether  the  decree  gave  proper  effect 
to  the  provisions  of  the  will.  The  evidence 
presented  goes  no  further  than  to  show  that 
It  is  possible,  though  not  probable,  that  such 
was  the  fact,  and  is  clearly  insufficient  to 
overcome  the  presumption  that  the  decree  ex- 
pres-ses  the  deliberate  judgment  of  the  court 

Appellants  contend  that  the  second  para- 
graph of  the  will  provides  for  the  sale  of 
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the  homestead  at  the  termination  of  the  es- 
tate of  Bdla  J.  Beynolds,  and  for  the  divi- 
sion of  the  proceeds  between  the  children,  or 
tlielr  issue,  living  at  the  termination  of  sudi 
estate  and  excludes  the  heirs  other  than  his 
Issue,  of  a  child  not  then  living,  from  any 
interest  therein,  and  farther  contend  that 
this  provision  Is  so  Inconsistent  with  the  de- 
cree that  It  must  have  been  overlooked.  Aa- 
sntnlng  that  appellants'  construction  of  this 
paragraph  Is  correct,  we  cannot  assent  to  the 
conclusion  they  draw  therefrom.  This  para-* 
graph  reads  as  follows: 
'  "I  do  hereby  give  and  bequeath  onto  my  be- 
loved wife,  Bella  J.  Reynolds,  my  homestead, 
and  in  addition  thereto  all  my  household  goods 
and  furniture  of  every  kind,  nature  and  descrip- 
tion; also  all  carriages,  buggies,  harnesses  and 
robes,  for  and  during  her  natural  life  provided 
that  she  does  not  again  marry;  but  in  case  she 
again  marries,  then  said  homestead  and  said 
household  goods  and  furniture  shall  revert  to 
my  children  hereinafter  named;  but  at  her  death 
or  upon  her  marriage  all  the  said  property 
above  mentioned,  induding  homestead,  horsetu 
carriages,  buggies,  harnesses  and  robes  and 
household  goods  and  furniture,  shall  revert  to 
my  children  or  their  lawful  issue,  and  all  such 
property  sold  and  the  proceeds  thereof  equally, 
divided  between  my  surviving  children  or  their 
lawful  issue  surviving  them  or  either  of  them." 

The  third  paragraph  of  the  will  glvea 
$10,000  of  life  Insurance  to  the  widow.  The 
fourth  paragraph  gives  $2,000  of  life  Insur- 
ance to  the  children — 

"which  said  sum  shall  be  equally  divided  be- 
tween my  said  children,  but  in  case  of  the  death 
of  either  of  my  said  children  then  the  propor- 
tion or  proportions  of  said  child  or  children 
shall  go  to  the  lawful  issue  of  said  child  or  chil- 
dren surviving." 

The  fifth  paragraph  gives  one-third  of  the 
residue  of  the  estate  to  the  widow.  The 
sixth  paragraph  provides  that  the  remainder 
of  such  residue— 

"shall  be  equally  divided  between  my  said  chil- 
dren; or  In  case  of  death  of  either  of  my  said 
children,  then  to  those  who  are  Uving  and  the 
lawful  issue  of  any  deceased  child  or  children 
surviving." 

It  is  evident  that  In  the  fourth  and  sixth 
paragraphs  the  testator  made  provision  for 
the  children  living  at  his  death,  and  for  the 
Issue,  tf  any,  of  children  not  then  living.  Un- 
der these  paragraphs  the  death  of  the  testa- 
tor is  the  time  at  which  the  rights  of  the 
beneficiaries  are  to  be  determined.  An  ex- 
amination of  the  second  paragraph  shows 
that  it  was  carelessly  drawn  and  that  tlie 
Intent  of  the  testator  is  not  clear.  We  note, 
as  indicating  carelessness,  that  horses  are 
not  included  In  the  gift  to  the  wife,  but  are 
included  as  part  of  the  property  which  "shall 
revert"  to  the  children  at  her  death  or  re- 
marriage; that  one  clause  provides  that  at 
the  remarriage  of  the  wife  the  homestead 
and  household  goods  and  furniture  "shall  re- 
vert" to  the  children,  but  omits  the  othei 
property  given  to  her;  and  that  the  next 
(dause  provides  that  at  her  remarriage  all 
the  property  given  to  her  In  this  paragraph 
■'shall  revert"  to  the  children,  and  also  con- 


tains other  provisions  in  part  Inconsistent 
with  the  preceding  clause.  No  Interest  in 
the  homestead  was  given  to  any  one  except 
the  wife  and  the  children  and  their  lasue. 
The  wife  was  given  a  life  estate  only,  and 
this  was  subject  to  be  divested  by  her  re- 
marriage. The  provision,  twice  r^wated, 
that  the  homestead,  at  the  death  or  remar- 
riage of  the  wife,  "shall  revert"  to  the  chil- 
dren, does  not  harmonize  with  the  provision 
that  it  shall  be  sold;  and  these  provlsloaa, 
taken  In  comiectlon  with  all  the  provisions 
In  the  will,  are  not  so  Inconsistent  with  an 
intent,  on  the  part  of  the  testator,  to  give 
the  homestead  to  his  diildren  subject  to  the 
estate  given  to  Ills  wife,  that  we  can  say  that 
the  court  must  have  overlooked  these  provi- 
sions when  it  assigned  the  homestead  to  the 
children  subject  to  such  estate. 

[3]  Doubtless  the  terms  of  a  decree,  dis- 
tributing property  pursuant  to  a  will,  may 
be  so  glaringly  at  variance  with  the  plain 
provisions  of  the  will  that  a  court  of  equity 
can  say  that  such  provisions  must  have  been 
overlooked;  but  the  provisions  in  question 
are  neither  so  plain,  nor  the  variance  there- 
from In  the  decree  so  unexplalnable,  as  to 
warrant  us  In  saying  that  an  inssiectlon  of 
the  two  instruments  demonstrates  that  the 
provisions  of  the  will  could  not  have  been 
in  the  mind  of  the  court  when  It  made  its 
decree.  The  findings  of  the  trial  court  are 
fully  sustained  by  the  evidence,  and  both  or- 
ders appealed  from  are  afllrmed. 


cm  OF  ST.  PAUL  ▼.  GREAT  NORTHBR» 

BY.  CO.     (No.  20472(248].) 
(Supreme  0>urt  of  Minnesota.    July  13,  1917>) 

(SyUalut  by  ih«  Court.) 
Bailboads  «=>85(6)— Budoks— Bbpaik— Iaa- 

BILITT. 

It  is  the  uncompensated  duty  of  a  commer- 
dsl  railroad  which  intersects  a  public  street  to 
construct  and  maintain  a  bridge  over  its  tracks 
when  reasonable  public  necessity  and  safety  de- 
mand. The  use  of  a  street  for  street  railway 
traffic  is  a  public  use  in  aid  of  public  travd. 
When  the  use  of  such  street  for  a  street  railway 
line  becomes  an  appropriate  use  of  the  street, 
though  it  was  not  so  used  at  the  time  the  bridge 
was  constructed,  it  is  the  uncompensated  duty 
of  the  railroad  to  strengthen  it,  if  this  be  neces- 
sary, to  make  it  fit  for  such  use.  It  does  not 
discharge  its  duty  by  maintaining  a  bridge  ade- 
quate for  passenger  and  vehicle  traffic,  and  for 
all  traffic  except  street  railway  traffic,  when  the 
use  of  the  street  for  street  railway  traffic  be- 
comes an  appropriate  and  needed  use. 

[Ed.  Note.— For  other  cases,  see  Railroads,' 
Cent  Dig.  i  279.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Grler  M.  Orr,  Judge. 

Action  by  the  City  of  St  Paul  against  the 
Great  Northern  Railway  Company.  Judg- 
ment for  plalntur,  and  It  apjpeals.  Judgment 
reversed. 

O.  H.  O'NeUl  and  J.  P.  Kyle,  both  of  St. 
Paul,  for  appellant  M.  li.  Countryman,  of 
St.  Paul,  for  respondent 
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DTBEUj,  C.  This  fs  an  action  to  recoTer 
the  amount  expeaded  by  the  plaintiff  city  In 
strengthening  a  bridge  which  passes  over  the 
defendant's  rallrckad.  The  case  was  tried  to 
the  court:  without  a  jury.  There  were  find- 
ings and  judgment  for  the  plalntlfT  In  the 
sum  of  $2,655.28  and  Interest  The  plaintiff 
appeals  from  the  judgment 

The  facts  are  undisputed.  In  brief  they  are 
these:  Dale  street,  a  public  thoroughfare  of 
St  Paul,  and  the  right  of  way  of  the  de- 
fendant Great  Northern  Railway  Company 
Intersect  In  1S90  the  defendant  constructed 
a  bridge  on  this  street  over  Its  tracks  at  the 
intersection  and  has  since  maintained  It 
The  St  Paul  City  Railway  Ccnnpany  has  a 
franchise  from  the  city  to  operate  upon  the 
streets,  and  under  It  the  dty  has  the  power  to 
require  It  to  extend  its  lines.  On  December  4, 
iai3,  the  city  by  ordlnaooe  directed  the  com- 
pany to  extend  and  operate  its  street  rail- 
way on  Dale  street  between  points  on  each 
side  of  the  bridge  provided  the  bridge  was 
sufficiently  strengthened  by  the  <dty.  On  May 
2,  1914,  the  city,  by  ati  ordinance  finding  and 
declaring  the  public  necessity,  ordered  the 
defendant  to  strengthen  the  Dale  street  bridge 
In  accordance  with  certain  plans  and  spedfl- 
catlons  so  as  to  permit  the  street  railway  line 
to  use  it  with  safety.  No  question  is  made  of 
the  propriety  or  effect  of  the  ordinance  re- 
quiring the  street  railway  company  to  operate 
its  line  on  Dale,  nor  of  the  necessity  of 
strengthening  the  bridge  for  Its  use.  The  de- 
fendant refused  to  comply  with  the  ordinance. 
The  dty  then  strengthened  the  bridge  at 
the  reasonable  cost  of  $13,047.38.  Of  this 
sum  $9,607  was  expended  in  strengthening 
the  bridge  for  street  railway  use  and  $2,055.- 
28  was  expended  In  work  which  the  defend- 
ant ooDcededly  should  have  done.  The  court 
found  the  defendant  liable  for  the  Item  of 
$2,656.28  and  not  liable  for  the  Item  of  $9,- 
607,  and  judgment  was  entered  for  $2,655.28 
and  Interest  The  plaintiff  claims  that  it 
should  have  recovered  both  It^ns  and  that 
1b  the  question. 

Whether  through  legislative  delegation  St 
Paul  has  power  In  an  appropriate  case  to 
compel  a  railway  comimny  to  bridge  a  street 
at  a  street  and  railway  intersection  Is  a 
question  of  state  law.  Atlantic  Coast  Line 
▼.  Goldsboro,  232  U.  S.  548,  34  Sup.  Ct  364, 
68  L.  Ed.  721.  That  it  has  such  power  Is 
unquestioned.  State  v.  Chicago,  etc.,  Ry.  Co., 
122  Minn.  280,  14".  N.  W.  312.  Nor  Is  it  ques- 
tioned that  a  municipality  with  properly  dele- 
gated police  power  In  an  appropriate  case 
may  comiiel  railroads  to  constnict  overhead 
or  other  crossings  at  their  own  expense. 
Northern  Padflc  v.  Minnesota,  208  U.  S.  683, 
28  Snp,  Ct  341,  52  U  Ed.  630;  Clndnnatl, 
etc.,  V.  ConnersvlUe,  218  U.  S.  336,  31  Snp. 
Ot  03;  64  L.  Ed.  1060,  20  Ann.  Cas.  1206;  Chi- 
cago, etc.,  V.  Minneapolis,  232  TJ.  S.  430, 34  Sup. 
Ct  400,  68  L.  Ed.  671 ;  AUanUe  Coast  Line 
V.  Goldsboro,  232  U.  S.  548,  84  Snp.  Ct  364, 
68  U  Ed.  721.    The  state  cases  are  to  that 


effect  State  V.  Great  Northern  By.  Co.,  IM 
Minn.  249,  168  N.  W.  872;  State  T.  Great 
Northern  Ry.  Co.,  130  Minn.  480,  168  N.  W. 
879;  State  t.  Chicago,  eta,  122  Minn.  280, 
142  N.  W.  312;  Twin  City,  ete,  t.  Chicago, 
etc.,  Ry.  Co.,  118  Minn.  491,  137  N.  W.  193; 
Chicago,  etc.,  Ry.  Co.  v.  Minneapolis,  115 
Minn.  460,  133  N.  W.  160,  61  li.  B.  A.  (N.  S.) 
236,  Ann.  Cas.  1912D,  1029 ;  SUte  v.  North- 
em  Padflc  Ry.  Co.,  98  Minn.  429,  108  N.  W. 
269 ;  State  v.  St  Paul,  M.  &  M.  Ry.  Co.,  98 
Mlun.  380, 108  N.  W.  261;  State  v.  Minnesota 
Tran.  Co.,  80  Minn.  108,  83  N.  W.  32,  50  Ij. 
R.  A.  656;  State  v.  St  Paul,  etc,  Ry.,  76 
Minn.  473,  78  N.  W.  87;  State  v.  Minneapolis, 
etc.,  39  Minn.  219,  39  N.  W.  153 ;  State  v.  St 
Paul,  etc.,  38  Minn.  246,  36  N.  W.  870;  State 
v.  St  Paul,  etc.,  85  Minn.  181,  28  N.  W.  8, 
59  Am.  Rep.  313.  TSie  duty  resting  upon  the 
railway  Is  a  continuing  one,  exists  though 
the  character  of  public  travel  and  the  de- 
mands of  public  necessity  and  safety  change, 
and  the  police  power  residing  in  the  munici- 
pality cannot  be  abridged,  nor  surrendered 
nor  bargained  away.  Northern  Padflc  Ry. 
Co.  V.  Duluth,  208  U.  S.  583,  23  Sup.  Ct  341, 
52  L.  Ed.  630;  State  v.  Minnesota,  etc.,  Co., 
80  Minn.  108,  83  N.  W.  32,  50  L.  R.  A.  656; 
State  V.  Great  Northern  Ry.  Co.,  134  Minn. 
249,  158  N.  W,  972;  State  v.  Chicago,  etc., 
160  N.  W.  773,  and  cases. 

The  defendant  relies  largely  upon  the  fol- 
lowing: Carolina  Cent  R.  Co.  v.  Wilmington, 
etc.,  120  N.  C.  520,  26  S.  E.  913;  Briden  V. 
New  York,  etc.,  27  R.  I.  569,  65  Atl.  316;  Peo- 
ple V.  Adams,  88  Hun,  122,  34  N.  Y.  Supp.  579, 
aflBrmed  without  opinion  in  147  N.  Y.  722,  42 
N.  E.  725;  Conshohocken  R.  Co.  y.  Pennsyl- 
vania R.  Co.,  16  Pa.  Co.  Ct  446.  We  have 
examined  them.  While  some  distinctions  be- 
tween them  or  most  of  them  and  the  case  be- 
fore us  may  be  drawn,  and  are  suggested  In 
the  plaintiff's  brief,  they  directly  or  indirect- 
ly support  the  defendant's  contention  and  we 
have  found  them  helpful.  They  are  on  the 
theory  that  when  an  existing  railway  bridge 
Is  adequate  for  ordinary  foot  and  vehicle  traf- 
fic a  requirement  that  the  railway  strengthen 
It  to  meet  the  necessities  of  street  car  traffic 
Is  the  Imposition  of  an  additional  burden 
which  it  cannot  be  required  to  bear  without 
compensation.  In  this  view  we  do  not  con- 
cur. The  use  of  a  street  for  street  railway 
purposes  is  a  proper  street  use.  It  is  in  aid 
of  and  fadlltates  public  travel.  It  is  a  mode 
of  using  the  street  by  the  public  and  such 
use  does  not  Impose  an  additional  servitude 
upon  abutting  prcqierty.  Carll  v.  Stillwater, 
etc.,  28  Minn.  373,  10  N.  W.  205,  41  Am.  Rep. 
290;  Newell  v.  Minneapolis,  eta,  35  Minn. 
112.  27  N.  W.  830,  59  Am.  Rep.  303;  Elfelt 
v.  Stillwater,  etc.,  53  Minn.  68,  55  N.  W.  116. 
A  bridge  is  a  part  of  the  street  Wlllla  v. 
Winona,  59  Minn.  27,  60  N.  W.  814,  26  h.  R. 
A.  142.  The  railway  company  crossing  the 
highway  Is  bound  to  restore  it  as  near  as 
may  be  to  its  former  condition  of  usefulness 
and  to  keep  it  so.   "The  daiy  rested  upon  the 
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defendant  eorporatl<»  when  It  occapled  tbe 
avenne  with  its  traces,  to  restore  tbe  same, 
by  some  reasonably  safe  and  convenient 
means,  to  its  former  condition  of  nsefulnesa 
And  this  duty  was  a  continuing  one."  State 
V.  St.  Paul,  etc,  80  Minn.  108,  83  N.  W.  82, 
60  U  R.  A.  656.  In  State  v.  St.  Paul,  etc.,  35 
Minn.  131,  28  N.  W.  3,  59  Am.  Rep.  313,  Jus- 
tice Mitchell,  in  speaking  of  the  duty  cast 
upon  the  defendant  railroad  by  a  particular 
statute,  said: 

"The  Legislature  never  intended  to  fix  or  lim- 
it the  duty  of  the  company  by  the  necessitieB 
of  the  public  at  any  one  time,  or  under  any  par- 
ticular state  of  drcumataneee.  Thev  intended 
to  impose  upon  the  company  the  duty,  from 
time  to  time,  of  putting  the  street  in  such  con- 
dition and  state  of  repair  as  changed  circum- 
stances—such as  the  increased  travel  on  the 
street,  or  increased  traffic  on  the  railroad— might 
render  necessary  to  its  free  and  proper  use." 

Neither  is  the  oommon-law  obligation  fixed 
as  of  tbe  date  when  It  arises  and  discharged 
by  what  is  then  done  in  its  performance.  In 
Caiicago,  etc,  v.  Illinois,  200  U.  S.  561,  26 
Sup.  Ct.  341,  50  L.  EM.  596,  4  Ann.  Ctes.  1175, 
it  was  held  that  a  railway  company  was 
properly  required  to  remove  an  <rfd  bridge, 
adequate  for  the  flow  of  water  at  the  time  It 
was  constructed  but  Inadequate  later  because 
of  increased  drainage,  and  construct  a  new 
one.  A  railway  may  be  required  to  construct 
a  new  bridge  or  repair  or  replace  an  old  one. 
What  it  may  be  required  to  do  Is  measured 
by  reasonable  public  necessity  and  safety.  It 
must  care  for  an  added  use  or  a  changed  use 
If  It  is  a  reasonable  public  travel  use.  The 
principle  upon  which  its  liability  rests  is 
clear.  Its  tracks  interrupt  street  uses.  It 
must  restore  the  street  to  a  condition  of 
usefulness  for  public  travel.  A  street  rail- 
way affords  one  mode  of  public  traveL  The 
railway  must  make  the  street  which  it  has 
disturbed  fit  for  such  use  whether  such  use 
was  needed  when  the  bridge  was  constructed 
or  only  becomes  necessary  afterwards.  We 
do  not  find  that  the  contention  now  made  by 
the  railway  has  been  urged  before  in  any  of 
our  numerous  crossing  cases,  though  many  of 
the  bridges  required  to  be  built  carried  street 
railway  tracks. 

The  four  cases  dted  and  relied  upon  by  the 
defendant  were  before  the  court,  and  cited  In 
the  dissenting  opinion,  in  Missouri  Pac  R. 
Co.  V.  Omaha,  197  Fed.  516,  117  0.  C,  A.  12, 
which  was  affirmed  In  Missouri  Pac.  R.  Op. 
V.  Omaha,  235  U.  S.  121,  85  Sup.  Ct  82,  59  L. 
Ed.  167.  That  action  was  to  enjoin  the  city 
of  Omaha  from  requiring  the  iHalntiff  rail- 
way company  by  an  ordinance  which  it  had 
enacted  to  construct  a  viaduct  over  a  street 
according  to  plans  and  spedflcadons  contem- 
plating Its  use  for  street  railway  traffic  and 
requiring  an  expenditure  of  $80,000  while  a 
viaduct  costing  $80,000  was  adequate  for  all 
other  traffic  In  holding  the  ordinance  a 
ralld  exercise  of  the  jwllce  power  the  Su- 
preme Cotirt  said: 

'ZS  ftap.  Ot  M.  47  U  Bd.  8(0. 


"It  may  be  that  it  would  be  more  fair  and 
equitable  to  require  the  street  railway  company 
to  share  in  tlie  expense  of  tbe  viaduct,  and  if 
the  municipality  had  been  authorized  so  to  do  by 
competent  authority,  it  wonld  have  been  a  oon- 
Btitntioaal  exercise  of  the  police  power  to  have 
made  such  division  of  expenses.  Detroit,  etc., 
Ry.  V.  Osborn,  189  tJ.  S.  383,  389.1  But  there 
is  nodiing  in  the  statute  requiring  the  munid- 
pality  to  divide  the  expense  of  such  improvement 
among  those  responsible  for  tbe  dangerous  con- 
dition of  tbe  street  crossing.  Where  a  number 
of  railroads  have  contributed  to  the  condition 
which  necessitates  such  improvement  in  the 
interest  of  public  safety,  it  is  not  an  anconstl- 
tutional  exercise  ot  autiiority,  as  this  court  has 
held,  to  require  one  of  the  companies  interested 
to  perform  such  work  at  its  own  expense. 
Chicago,  etc.,  Railroad  Co.  v.  Nebraska,  170  U. 
S.  57,  76  [18  Sup.  Ct  513,  42  U  Bd.  948].  The 
broad  authority  to  require  any  railroad  compar 
ny  to  make  such  improvement,  in  tbe  interest 
of  public  safety,  is  conferred  by  the  Legislature 
upon  the  city.  The  safety  of  the  traveling  pub- 
lic ia  the  primary  consideration,  and  this  is  ac- 
complished by  the  construction  of  the  viaduct 
which  is  used  by  many  people  who  travel  across 
the  viaduct  every  day.  The  public  when  being 
transported  by  tie  street  railway  company  was 
exposed  to  the  dangers  of  a  grade  crossing, 
which  it  was  within  the  authority  of  tbe  state 
to  authorize  the  municipality  to  discontinue. 
TJnder  competent  legislation  the  city  has  under- 
taken to  do  this.  In  placing  the  expense  entirdy 
upon  the  railroad  company,  whose  loeomotivea 
and  trains  are  principally  responsible  for  the  re- 
sulting danger  to  the  pubUc,  we  do  not  find 
such  abuse  of  the  recognized  authority  of  the 
state  as  has  justified  the  courts  in  some  cases 
in  enjoining  the  enforcement  ot  state  and  mur 
nicipal  l^nslation." 

This  case  recognizes  the  power  of  tbe  dty 
to  comp^  a  railroad  to  maintain  at  its  own 
^a>en8e  a  bridge  fit  to  carry  street  railway 
traffic.    We  ai^ly  and  toUlavr  ft 

So  far  as  we  are  advised  tbe  dty  waa  wltli- 
out  authority  to  compel  the  street  railway  to 
strengthen  the  bridge  to  make  it  safe  for  its 
use.  The  dty  was  compelling  the  street  rail- 
way to  extend  Its  lines  and  so  far  as  the  rec- 
ord shows  it  was  the  duty  of  the  dty  to  fur- 
nish an  adequate  street  We  do  not  say  that 
in  the  exerdse  of  the  police  power  a  dty  might 
not  require  a  street  railway  to  ke^  the  space 
occupied  by  its  tracks  in  condition  and  re- 
pair and  to  relieve  the  dty  of  tbe  burden. 
Such  question  is  not  before  us.  It  is  not  im- 
portant that  In  the  ordinance  directing  tbe 
street  railway  to  extend  its  line  there  was  a 
proviso  to  tbe  effect  tliat  the  dty  would 
strengthen  the  Dale  street  bridge.  This  was 
between  tbe  dty  and  the  street  railway  com- 
pany. It  is  not  correct  to  say  that  by  the 
robsequait  ordinance  requiring  the  defend- 
ant to  strengthen  the  bridge  the  dty  sought 
to  shift  the  burden  to  the  defendant  It  was 
never  upon  the  street  railway,  nor  upon  the 
dty  except  as  a  condition  to  the  street  rail- 
way extending  its  line.  If  tbe  duty  Tested 
upon  the  defendant  the  dty  could  not  waive 
or  surrender  it  by  an  arrangement  with  the 
street  railway  ot  even  by  a  contract  with  the 
defendant 

There  should  be  judgment  for  the  plalntlfl 
for  $12,162.28  with  interest 

Judgment  reversed. 
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HOIiLOWAT  V.  DICKINSON  (STII.ES,  In- 
tervener).     (No.    20415  [220].) 
(Supreme  Court  of  Mlnneaota.    July  1A>  191T.) 

(SvUaiut  ^  the  Oovrt.) 

1.  Attobnkt  and  Cliknt  ®=»182(1)— Attob- 
NEY's  LrEN— .Enforcement— Action  tTNDEB 
Fedkbai.  ESmplotebs'  Liability  Act. 

An  attorney  has  a  lien  upon  a  cause  of  ac- 
tion arising  under  the  federal  Employers'  Lia- 
bility Act  (Act  Cong.  April  22,  1908.  c.  149,  35 
Stat  65  tU.  S.  Comp.  St.  1916,  §S  8657-8666]) 
when  an  action  thereon  is  inetitnted  in  the 
courts  of  this  state,  and  in  such  action  the  lien 
may  be  enforced. 

2.  Champebtt  and  Maintenance  «=35(10)— 
Contract  to  Pbosecutb  Action— Contin- 
QEWT  Pee. 

The  intervener's  contract  with  plaintiff  can- 
not be  held  champertous  as  a  matter  of  law. 

3.  Attobnet   and   Client   <8=3>190(2)  —  Hw- 

rOBCEMENT  OF  LlEN— EVIDENCE. 

No  error  occurred  in  the  trial  of  sufficient 
materiality  to  entitle  defendant  to  a  new  trial. 
rEd.  Note. — ^Por  other  cases,  see  Attorney  and 
OUent,  Cent  Dig.  ff  418-416.] 

Hallam,  J.,  dissenting. 

Appeal  from  District  Court,  Hennepin 
County;  Horace  D.  Dickinson,  Judge. 

Action  by  Louis  W.  HoUoway  against  Ja- 
cob M.  Dickinson,  as  receiver  of  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  in 
which,  after  dismissal  and  settlement  of 
the  action,  George  O.  StUes  intervened  to 
have  his  right  to  an  attorney's  lien  deter- 
mined. Judgment  for  intervener,  and  from 
an  order  'denying  a  new  trial,  defendant  ap- 
peals.   Order  affirmed. 

Stringer  &  Seymour,  of  St.  Paul,  for  ap- 
pellant Brooks  &  Jamison  and  D.  O.  Ed- 
wards, all  of  Minneapolis,  for  respondent. 


HOLT,  J.  This  appeal  concerns  the  en- 
forcement of  the  attorney's  lien  after  the 
parties  to  the  action  settled  the  same  with- 
out compensating  the  attorney  for  the  serv- 
ices he  rendered  plalntUC.  On  the  appli- 
cation of  the  attorney,  the  court  vacated  the 
dismissal  of  the  action  and  t>ermltted  him 
to  intervene,  for  the  purpose  of  having  his 
right  to  a  lien  and  the  amount  thereof  deter- 
mined. The  Issues  were  submitted  to  a  Jury. 
A  general  vei'dlct  was  rendered  In  favor  of 
the  intervener,  and  by  special  verdict  it  was 
found  that  plaintiff  was  mentally  competent 
to  make  the  contract  under  which  intervener 
asserted  his  lien,  and  that  such  contract  was 
not  void  for  champerty.    Defendant  appeals. 

[1]  Appellant  claims  that  he  is  entitled 
to  Judgment  notwithstanding  the  verdict  for 
two  reasons:  (1)  The  cause  of  action  being 
one  arising  tinder  the  federal  Employers' 
Liability  Act,  the  attorney's  lien  given  by 
the  state  law  does  not  attach  thereto.  (2) 
The  contract  under  which  the  lien  Is  asserted 
is  champertous  as  a  matter  of  law.  It  is 
contended  that  in  the  act  referred  to  Con- 
gress legislated  upon  every  phase  of  the  sub- 


ject of  the  payment  of  damages  to  employes 
injured  while  engaged  in  Interstate  com- 
merce (citing  Mondou  v.  N.  T.,  N.  H.  &  H. 
Ry.  Co..  223  U.  S.  1,  82  Sup.  Ot  160,  66  L. 
Ed.  327,  38  L.  R.  A.  [N.  S.]  44;  Michigan 
Central  Ry.  Co.  ▼.  Vreeland,  227  U.  S.  69, 
33  Sup.  Gt  192,  67  L.  Ed.  417,  Ann.  Gas. 
19140,  176;  Seaboard  Air  Line  v.  Horton, 
233  V.  S.  492,  34  Sup.  Ct  635,  58  L.  Ed.  1062, 
L.  R.  A.  1915C,  1,  Ann.  Cas!  1915B,  476; 
Staley  v.  Illinois  Cent  Ry.  Co.,  268  III.  366, 
109  N.  E.  342,  L.  R.  A.  1916A,  450),  and  that 
this  legislation  includes  the  amount  of  re- 
covery and  distribution  thereof  under  such 
decisions  as  Gulf,  Col.  &  S.  F.  By.  Co.  v. 
McGinnis,  228  V.  S.  173,  33  Sup.  Ot  426,  67 
L.  Ed.  785,  N.  Car.  Ry.  Co.  v.  Zachary,  232 
U.  S.  248,  34  Sup.  Ot.  306,  68  L.  Ed.  591, 
Ann.  Cas.  19140,  159,  and  Taylor  v.  Taylor, 
282  U.  S.  363,  34  Sup.  Ot.  360,  68  L.  Ed.  638. 
Hence  it  is  said  that  state  statutes  cannot 
impress  an  attorney's  lien  on  the  cause  of 
action,  or  enforce  payment  of  any  sum  of 
money  except  the  sum  contemplated  by  the 
act,  and  that  only  to  the  beneficiaries  there- 
of. To  do  more  is  said  to  penalize  the  rail- 
road company  and  to  burden  Interstate  com- 
merce. The  argument  of  counsel  is  ingen- 
ious, but  not  convincing.  Congress  has  not 
attempted  to  regulate  the  dealings  between 
the  railroad  employ^,  injured  In  Interstate 
commerce,  an'd  his  attorney.  No  doubt,  that 
body  from  the  first  inception  of  this  sort  of 
legislation  realized  fuU  well  that  the  rail- 
roads, as  a  rule,  would  not  voluntarily  pay 
adequate  compensation  to  the  injured  em- 
ployd  or  bis  beneficiaries,  but  that  usually 
such  compensation  could  be  obtained  only 
at  the  end  of  a  bitterly  contested  lawsuit 
requiring  an  attorney's  services,  or  through 
a  series  of  negotiations  carried  on  by  an  at- 
torney. It  could  not  have  been  contemplated 
that  this  work  of  an  attorney  should  be  a 
gratuity.  Neither  Is  it  supposable  that  the 
members  of  Congress  are  unaware  of  the  re- 
grettable fact  that  among  attorneys  there 
has  long  existed  keen  competition  for  this 
sort  of  litigation  and  frequent  overreaching 
in  bargaining  for  an  unconscionable  fee.  Not- 
withstanding all  this,  we  find  no  provision  in 
the  act  in  any  manner  bearing  upon  the  re- 
lation or  compensation  of  an  attorney  who 
is  employed  to  enforce  the  liability  thereby 
created.  The  fee  going  to  the  attorney  can- 
not be  considered  a  burden  upon  the  carrier, 
or  Indirectly  upon  interstate  commerqe.  It 
comes  out  of  the  sum  which  by  the  settle- 
ment or  the  Judgment  in  the  action  is  award- 
ed the  client  The  person  entitled  to  com- 
pensation under  the  federal  Employers'  lAa- 
bllity  Act  has  the  right  to  enforce  his  cause 
of  action  in  the  state  courts,  and  when  ho 
80  elects  we  see  no  reason  why,  in  the  ab- 
sence of  federal  legislation  indicating  to  the 
contrary,  the  attorney  may  not  call  upon  the 
court  to  protect  bis  rights  under  the  lien 


CBsVor  otber  case*  Me  Mma  topic  tat  Kirr-NUUBER  In  all  Key-Numbered  Dleesta  and  Indexw 


Digitized  by 


Google 


792 


163  NORTHWBSTEBN  RBPOBXBB 


Of  inn. 


given  by  ibe  state  statute  upon  the  oanse  of 
action.  In  the  instant  case  defen'dant  had 
full  notice  of  the  attorney's  rights  before  the 
paynaent  of  the  money  on  the  settlement 
made  with  the  client.  Before  such  settle- 
ment was  made,  defendant's  representative 
interviewed  Intervener  and  announced  that 
no  effort  would  be  made  to  protect  against 
the  Hen — defendant  taking  the  ground  that 
intervener  bad  no  lawful  lien  which  be  could 
assert 

[2]  The  Jury  found  the  contract  between 
plaintiff  and  Intervener  not  chamipertous. 
We  are  asked  to  bold  as  a  matter  of  law  tliat 
it  was.  The  contract  on  its  face  does  not  in- 
dicate champerty;  and  we  do  not  think  ttte 
evidence  conclusively  shows  that  it  was  so- 
licited, so  as  to  bring  it  withki  the  condem- 
nation of  such  cases  as  Gammons  v.  Johnson, 
76  Minn.  76,  78  N.  W.  1035,  Gammons  y.  Gul- 
branson,  78  Minn.  21,  80  N.  W.  779,  Holland 
T.  Sheehan.  108  Minn.  862,  122  N.  W.  1.  23 
U  R.  A.  (N.  S.)  510,  17  Ann.  Caa.  687,  or 
even  Ellis  v.  Frawley  (Wis.)  161  N.  W.  864. 
There  was  evidence  that  the  invitation  to 
accept  the  employment  came  tbrongh  a  party 
who  had  no  connection  with  the  attorney  or 
with  Mr.  Roe,  the  attorneys  agent  or  serv- 
ant. One  Lamb,  who  bad  known  Roe  for 
a  long  time,  and  had  been  a  railroad  em- 
ploy^ for  years,  was  health  officer  at  Mollne, 
111.,  and  as  such  frequented  the  hospital 
there.  After  plaintiff's  injury,  wherein  he 
lost  his  right  arm,  be  was  tak«i  to  this  hos- 
pital, where  Lamb  met  and  talke^d  with  him. 
According  to  Lamb's  testimony,  plaintiff 
stated  he  desired  some  one  to  handle  his  case. 
Lamb  told  him  he  knew  Roe,  who  worked  for 
intervener,  and  that  Intervener  was  a  good 
attorney  for  personal  injury  cases.  There- 
upon, after  consultation  with  plaintiff's  sis- 
ter. Lamb  wrote  a  letter  to  Roe  at  Minneap- 
olis, concerning  the  injury  to  plaintiff,  and 
stating: 

"He  [plaintifin  asked  me  if  I  would  write  you, 
and  come  down  and  interview  him,  and  make  ar- 
rangements to  handle  his  case.  I  told  him  I 
would  write  to  you  as  soon  as  I  returned  home, 
which  I  have  done." 

This  letter  was  exhibited  to  intervener, 
and  he  directed  Roe  to  go  to  Mollne,  see 
plaintiff,  and  Investigate  the  case.  Roe  so 
did,  and  made  a  contract  with  plaintiff  in 
behalf  of  intervener,  and  subject  to  his  ap- 
proval, to  handle  the  case  upon  a  contingent 
fee  of  one-third  of  the  amount  that  might 
be  obtained  by  settlement  or  suit  When 
plaintiff  was  able  to  travel,  he  came  to 
Minneapolis  with  Lamb;  and  there  inter- 
vener, after  a  conference  with  plaintiff,  rati- 
fied the  contract  made  by  Roe  and  commenced 
this  action  against  defendant.  There  is 
nothing  in  the  record  which  would  Justify 
US  in  holding  Lamb's  testimony  of  no  proba- 
tive force.  It  Is  plain  Oiat,  if  the  Jury  ac- 
cepted his  version  of  how  intervener's  em- 
ployment came  about,  there  is  nothing  akin 
to  champerty  in  the  contract,  for  then  neithn' 


Roe  nor  Intervener  solicited  or  Incited  liti- 
gation over  plaintiff's  cause  of  action.  De- 
fendant was  not  entitled  to  Judgment  fiot- 
wttbstandlng  the  verdict 

[S]  Defendant  proi>osed  to  prove  that  in- 
tervener had  had  so  large  a  number  of  per- 
sonal injury  cases,  during  the  year  and  a 
half  preceding  hia  employment  in  this  case, 
that  the  inference  would  be  that  active  solici- 
tation was  used  in  procuring  them,  and  that 
he  employed  i)ersona,  not  attorneys,  to  travel 
and  solicit  such  cases  for  him  in  other  states, 
and  that  Roe  had  been  so  engaged.  Ob- 
jection to  the  proffered  testimony  was  sus- 
tained, and  error  is  assigned  on  the  ruling. 
Intervener  admitted  that  he  had  bnilt  up  an 
extensive  practice  growing  out  of  claims 
against  railroads  for  personal  Injuries  and 
damage  and  loss  to  shipments  of  goods,  and 
admitted  the  employment  of  various  assist- 
ants, among  whom  was  Roe.  Roe's  contract 
of  employment  was  In  writing,  was  received 
in  evidence,  and  spoke  for  Itself.  The  trial 
court  permitted  a  very  searc^ng  cross-ex- 
amination of  both  Intervener  and  Roe  in 
relation  to  all  matters  touchiiig  the  particu- 
lar contract  in  suit  We  think  the  court  did 
not  abuse  its  discretion  when  It  excluded  the 
proposed  offers  upon  collateral  matters,  many 
of  which  were  admitted  by  Intervener  or 
established  by  written  documents.  Tte  vital 
Issue  for  the  jury  was  the  character  of  the 
contract  under  which  Intervener  claims  com- 
pensation from  plaintiff.  As  to  that,  inter^ 
vener  knew  what  Roe  did  from  the  start, 
and.  If  Roe  actually  solicited  plaintiff's 
case,  intervener  caimot  and  did  not  attempt 
to  escape  the  consequences  by  pleading  igno- 
rance. Nor  do  we  think  the  clause  in  Roe's 
contract  of  employment  is  Important  here, 
even  if  ambiguous,  for  the  Issue  was:  What 
did  he  do  in  the  instant  case?  Intervener 
did  not  claim  want  of  authority  in  Roe  to 
do  what  he  did  do  in  the  premises. 

An  exception  Is  taken  to  a  sentence  in  the 
court's  charge  which  refers  to  the  contract 
under  which  Roe  worked,  and  states  that 
the  court  had  opened  the  door  for  the  admis- 
sion of  evidence  showing  its  practical  opera- 
tion. The  statement  was  evidently  an  Inad- 
vertence, for  testimony  of  that  character  had 
been  excluded,  as  already  noted.  Considering 
that  the  exclusion  was  without  error,  it  is 
not  conceived  how  this  sentence  in  the  charge 
could  have  prejudicially  affected  defendant 
Our  conclusion  Is  that  no  error  occurred 
which  requires  a  new  trial. 

Order  affirmed. 

HALLAM,  J.  It  appears  to  me  the  re- 
tainer of  intervener  as  attorney  for  plain- 
tiff, if  not  solicited,  was  at  least  procured,  by 
Mr.  Roe  under  the  contract  between  inter- 
vener and  Roe.  This  contract  between  in- 
tervener and  Roe  was  chanytertous  and  void, 
and  it  vitiated  'the  contract  between  Inter- 
vener and  plaintiff.  I  am  of  the  opinion,  too. 
that  tbe  court  should  lutve  recetred  tbs  proof 
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offered  b^  defemtant  of  "tbe  general  metbod 
*  *  *  of  doing  business"'  between  Inter- 
vener and  Roe  under  their  contract,  as  tend- 
ing to  show  that  Roe  did,  in  fact,  solicit  this 
case. 


OUSARWATE]B  (X>TJNTZ  STATE  BANK  t. 

RICKE.     (Na  20369  [171].) 
(Supreme  Court  of  Minnesota.    Jnly  IS,  1917.) 

(SvlUhu*  hv  Ute  Oomrt.) 

1.  Public  Lands  «=»106(1,  2)— Dkoibion  of 
Lavs  DEFAKnacNT  —  Corojlitbxvbnesb  — 
Bsxisr  IK  Equitt. 

The  decision  of  the  officers  of  the  land  de- 
partment of  the  United  States  as  to  matters  of 
&ct  is  conclusive  upon  tbe  courts.  Where  it  is 
clear  that  these  officers  have  misapplied  the  law, 
a  court  of  equity  may  give  appropriate  reUef. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  If  104,  301,  305.] 

2.  Public  Lands  «=106(2)  —  Dbcision  ot 
LAND  Dkpabtmeni^-Application  or  Law. 

The  question  whether  the  officers  of  the  land 
department  correctly  applied  the  law  must  be  de- 
termined upon  the  facts  there  found  or  estab- 
lished. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  iS  104,  SOL] 

8.  PuBLTc  Lands  <$=»122  —  Action  to  Set 
Aside  Patents— Bubden  of  Proof. 
In  an  aetion  to  set  aside  a  patent  issued  by 
the  land  department  after  litigation,  it  is  incum- 
bent on  the  plaintiff  to  allege  and  prove  what 
facts  were  found  or  established  in  that  litigation 
in  such  manner  as  to  make  it  plain  that  the  offi- 
cers of  the  land  department  misapplied  the  law. 
[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  H  839,  840.] 

Aiq;>eal  fronn  District  Ooort,  Clearwater 
County;  O.  W.  Stanton,  Judge. 

Action  by  Clearwater  County  State  Bank 
against  John  Ricke.  Demurrer  to  the  com- 
plaint overruled,  and  defendant  appeals. 
Order  reversed. 

Ole  J.  Vaole  and  Wm.  P.  Murphy,  both  of 
Crookston,  for  appellant  Marshall  A.  Spoon- 
er,  of  Bonidjl,  for  respondent 

HALT/AM,  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  plaintiff's 
complaint.  The  complaint  alleges  these 
facts:  Certain  land  in  controversy  was  public 
land  of  the  United  States,  subject!  to  home- 
stead entry.  George  S.  Fletcher  duly  entered 
and  died  upon  this  land  under  the  homestead 
lawa  of  the  United  States  and  resided  upon 
It  and  improved  it,  and  performed  every  act 
required  to  be  done -to  comply  with  the  home- 
stead laws,  and  on  January  4,  190S,  submit- 
ted to  the  local  land  office  due  final  proof  of 
full  performance  of  everything  necessary 
to  entitle  him  to  a  patent  Before  the  final 
proof  was  passed  on  by  the  land  department 
of  tbe  United  States  and  before  any  patent 
was  issued,  George  S.  Fletcher  died. 

On  January  4,  190S,  the  day  on  which  final 
proof  was  made,  George  S.  Fletcher  gave  to 
plaintiff  a  mort£^ge  upon  said  land  for  $357.- 


12.  Some  of  this  money  loaned  and  adranoed 
to  him  by  l^aintlfl  had  been  used  by  him  In 
making  improvements  on  tbe  land,  and  some 
was  to  be  used  in  making  payment  for  It  and 
in  perfecting  final  pnxrf.  Said  mortage  waa 
in  due  form  and  was  duly  executed  and  re- 
corded. 

Fletdier  left  as  bla  e<^  heir  Robert  R. 
Fletcfaa:,  who  succeeded  to  his  right  to  the 
Issuance  of  a  patent  It  is  then  alleged  that 
Lonis  Wadenkemper  knew  all  these  facts  and 
after  the  death  of  George  S.  Fletcher  oon< 
spired  with  defendant  to  acquire  said  land  and 
defeat  plaintiff's  mortgage,  and  as  part  of 
such  plan  secured  from  Robert  R.  Fletchw 
for  a  nominal  consideration  a  relinquishment 
of  his  rights  in  said  land.  Thereupon  de- 
fendant, having  full  notice  of  plaintiff's 
rlgbtSf  filed  Upon  said  land  under  the  home- 
stead laws  of  the  United  States  and  after- 
wards made  final  proof,  and  after  a  contest 
in  the  land  department  of  tbe  United  States 
a  patent  was  ordered  Issued,  and  was  Issued 
to  defendant,  with  a  provision,  however,  that 
defendant  satisfy  plaintiff's  mortgage  under 
penalty  of  cancellation  of  his  patent  Said 
mortgage  has  been  foreclosed  by  sale  and  the 
land  purchased  by  plaintiff  at  the  sale  and 
the  time  for  redemption  frwn  said  sale  has 
long  since  expired. 

Plaintiff  asks  a  decree  that  it  la  the  owner 
of  the  land,  that  defendant  has  no  title  or  in- 
terest  therein,  and  that  def^idant  hold  the 
legal  title  In  trust  for  plaintiff.  Defendant 
demurred  to  tbe  complaint  Tbe  trial  court 
overruled  the  demurrer  and  defendant  ap- 
peals. 

The  theory  of  the  plaintiff  is  that  the  com- 
plaint  shows  that  defendant  procured  his 
patent  by  means  of  a  fraud  on  plaintiff,  and 
that  the  land  department  in  Issuing  tbe  pat- 
ent acted  under  a  mistaken  conception  of  the 
law.  The  first  contention  the  trial  court  did 
not  sustain.  In  this  we  think  the  court  was 
right  We  fiind  no  sufficient  aUegati<m  of 
fraud. 

[1]  1.  IStB  trial  court  waa  of  the  (^pinion 
that  the  complaint  shows  such  an  error  of 
law  on  the  part  of  the  land  department  as 
wiU  invalidate  the  decision  of  the  land  de- 
partment and  the  patent  it  issued.  The  court 
proceeded  on  ttae>  theory  that  the  facts  al- 
leged brought  the  case  wltbln  tbe  rale  laid 
down  in  Doran  v.  Kennedy,  122  Minn.  l,i 
namely,  that  tbe  rlgfat  to  a  patent  became 
vested  in  Fletdier  np<xi  his  making  final 
proof  and  that  when  the  right  to  a  patent 
once  becomes  vested  it  is  equivalent,  so  far  as 
tbe  government  is  ooncemed,  to  a  patent  ac- 
tually issued. 

If  this  were  an  original  Utlgatloo,  there 
would  be  much  strength  to  tbls  position. 
But  we  must  bear  In  mind  that  tbe  rights  of 
these  parties  to  this  land  have  been  litigated 
and  determined  in  tbe  land  department  at 
the  United  States.    This  is  in  reality  an  ac< 
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tlon  to  assail  the  decision  of  the  land  d^art- 
ment  There  are  weU-settled  rules  defining 
the  force  and  effect  of  sncb,  a  decision  and 
the  grounds  upon  whldi  it  may  be  set  aside 
by  the  courts.  .In  the  aheoice  of  fraud  or 
mistake,  the  decision  of  the  oflacers  of  the 
land  department  as  to  matters  of  fiict  is 
conclusive  upon  the  courts  when  the  title  aft- 
erwards comes  In  questl<HL  As  to  matters 
of  law,  the  rule  Is  different.  Where  It  Is 
dear  that  these  oflScers  have,  by  a  mistake  of 
law,  given  to  one  man  the  land  which  on  un- 
disputed or  established  facts,  belonged  to 
another,  a  court  of  equity  may  give  appropri- 
ate relief,  and  "where  there  is  a  mixed  ques- 
tion of  law  and  of  fact,  and  the  court  cannot 
BO  separate  It  as  to  see  clearly  where  the  mis- 
take of  law  is,  the  decision  of  the  tribunal  to 
which  the  law  has  confided  the  matter  is 
concludve."  Marquez  v.  Frisble,  101  TJ.  8. 
470,  26  L.  Bd.  800;  Sanford  v.  Sanford.  139 
U.  S.  647,  11  Sup.  Ot  666,  86  I/.  Ed.  290; 
Whltcomb  V.  White,  214  U.  S.  16,  29  Sup.  Ct 
509,  53  L.  Ed.  889. 

[2]  2.  What  the  plaintiff  is  seeking  to  do  is 
to  establish  the  facts  as  to  the  title  in  this 
case,  regardless  of  the  decision  ot  the  land 
department,  and  upon  the  facts  so  estab- 
lished, to  determine  that  the  decision  of  the 
land  department  was  wrong  in  law.  l%is 
the  plaintiff  cannot  do.  It  cannot  litigate 
these  questlmis  of  fact  again.  The  land  de- 
partment is  a  tribunal  created  by  law  to  de- 
termine such  questions.  Its  decision  cannot 
be  so  set  at  naught  It  was  plaintiff's  duty 
to  present  the  facts  as  to  its  title  when  its 
case  was  before  the  land  department  for  de- 
cision and  take  the  decision  of  that  tribunal 
upon  them.  In  determining  whether  the 
land  departmoit  erred  in  its  construction  of 
the  law,  this  case  must  be  considered  upon 
the  facts  presented  to  the  land  department. 
If  disputed  questions  of  fact  were  there  de- 
termined, the  court  must  accept  that  deter- 
minatioa  as  the  basis  of  decision  as  to  the 
correctness  of  its  application  of  the  law.  We 
can  consider  only  the  question  whether  the 
officers  of  the  land  department  correctly  ap- 
plied the  law  to  the  facts  determined  by  it 
or  to  the  facts  that  were  there  established. 

[S]  3.  It  is  incumbent  on  the  plaintiff  to 
allege  as  well  as  prove  that  the  land  dei>art- 
moit  erred  in  tlie  construction  of  the  law  ap- 
plicable to  the  casa  Gonzales  v.  French,  164 
n.  S.  338,  842,  17  Sup.  Ct  102,  41  L.  Bd.  458. 
There  is  no  such  allegation  in  this  case.  Nor 
is  it  sufficient  to  state  as  a  conclusion  that 
the  land  department  erred  in  its  application 
of  the  law.  Facta  must  be  alleged  from 
which  the  court  can  see  that  the  land  depart- 
ment did  misapply  the  law.  The  complaint 
must  state  what  facts  were  found  or  estab- 
llsbed  in  such  manner  that  the  court  can  sep- 
arate the  department's  findings  of  fact  from 
Its  conclusions  of  law;  and  unless  the  find- 
ings of  fact  are  disclosed,  or  oiough  undis- 


puted facta  disclosed  to  make  It  plain  that  er- 
ror of  law  was  committed,  and  the  complain- 
ant thereby  deprived  of  bis  rights,  the  com- 
plaint iB  demurrable:  Durango  Land  Sc  Coal 
Co.  V.  Evans,  80  Fed.  426,  25  O.  O.  A.  628 
(8th).  There  was  no  attempt  to  comply  with 
these  rjiles  in  framing  this  complaint  The 
complaint  falls  to  state  a  cause  ot  action 
and  the  demurrer  should  have  been  sustained. 
Order  reveised. 


REBD  et  al.  v.  R.  M.  CHAPMAN  BASTING 

CO.     (No.  20371  [176].) 
(Supreme  Court  of  Minnesota.    July  13,  1917.) 

(Si/llalui  iy  the  Court.) 

ASSIONMKNTS       <&=>41    —     "ASSIQNMENT"        OV 

Contract— What  CoNSTnxms— Actiow  bt 

Thibd  Pabtt  ok  Sttbcowteactoe. 
Twin  City  Motor  Service  Company  had  a 
contract  with  defendant  to  do  its  delivery  work 
in  consideration  of  certain  payments  to  be  made. 
The  Motor  Service  Company  entered  into  a 
contract  with  plaintiff^  by  which  they  agreed  to 
perform  the  contract  with  defendant  for  and  on 
behalf  of  the  Motor  Service  Company,  and  were 
to  be  paid  by  such  company  the  entire  compen- 
sation received  by  it  from  defendant  less  soma 
which  should  be  due  from  plaintiffs  to  auch  com- 
pany for  trucks  purchased  from  it    It  is  Aeld.' 

The  contract  between  plaintiffs  and  the  Mo- 
tor Service  Company  was  not  an  assignment  to 
the  former  of  the  contract  between  the  Motor 
Service  Company  and  defendant,  and  plaintiffs 
cannot  maintain  this  action  to  recover  loss  of 
profits  caused  by  defendant's  refusal  to  permit 
them  to  perform  the  contract 

[Bd.  Note.— For  other  caaes,  see  Assignments, 
Cent  Dig.  S§  76,  77.] 

Appeal  from  District  Court,  Sennepln 
County ;  John  H.  Steele,  Judge. 

Action  by  Fred  W.  Beed  and  others  agwlnat 
the  B.  M.  Chapman  Basting  Company.  Judg- 
ment for  defendant  upon  directed  verdict, 
motion  for  new  trial  denied,  and  plaintiffs  ap- 
peal.   Order  affirmed. 

George  S.  Grimes  and  Grordon  Grimes,  both 
of  Minneapolis,  for  appellants.  Keith,  King- 
man, Cross  &  Wallace,  of  Minneapolis,  for 
respondent 


BUNN,  J.  In  S^itember,  1912,  defoidant 
altered  Into  a  written  contract  with  F.  Ia 
Grass,  A.  G.  lowers,  and  W.  A.  Alden.  Tbia 
contract  recited  that  the  individuals  named 
were  now  organising  a  oorporaUon  under  the 
name  of  Twin  City  Motor  Service  Company 
for  the  purpose  of  engaging  in  the  business 
of  furnishing  delivery  service  for  stores  In 
Minneapolis  and  St  Paul,  that  defendant 
corporation  owned  and  operated  a  large  re- 
tall  store  in  Minneapolis,  and  in  connection 
therewith  an  extensive  delivery-  system.  For 
certain  oonslderatioa  specified  Gross,  Show- 
ers, and  Alden  agreed  to  do  defendant's  de- 
livery work.  They  were  to  furnish  for  tbe 
service  certain  trucks  and  comiietent  drivers 
at  prices  specified.    They  were  to  organlza 
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finthwitb  "ti  respotialble  corporation,"  to 
which  the  contract  should  be  transferred,  the 
contract  reciting  that  it  was  "the  intention 
of  the  iMirtleB  hereto  that  this  contract  shall 
be  performed  by  said  corporation." 

The  CMporation,  Twin  City  Motor  Service 
Company,  was  formed  Immediately  and  com- 
menced to  i)erform  the  contract  In  Jnne, 
1913,  it  entered  into  a  written  contract  with 
Jos^h  Wilds,  Claroice  Bunce,  and  Fred  W. 
Reed  by  the  terms  of  which  the  IndiTldnals 
named  assumed  and  agreed  to  perform  the 
contract  of  the  Motor  Service  Company  with 
defendant  "for  and  on  behalf  of  said  first 
party"  (the  Motor  Service  Company) ;  as  con- 
sideration they  were  to  be  paid  the  entire 
compensation  which  the  Motor  Service  Com- 
pany should  receive  from  defendant,  less  snch 
sums  as  should  be  due  from  Ume  to  time  on 
the  purchase  price  of  the  motor-trudcs,  which 
were  sold  by  the  Motor  Service  Company  to 
Wild,  Bunco,  and  Reed.  These  fnea,  on 
June  16,  1914,  commenced  to  drive  the  trucks 
in  making  deliveries  for  defendant  and  con- 
tinued to  do  so  until  July  1st  except  that 
during  this  time  plaintiff  Myler  bought  out 
Bunce,  whose  services  were  not  satisfactory 
to  defendant,  or  to  his  two  associates  or 
ta  the  Motor  Service  Company.  Myler's 
truck  broke  down  twice  before  July  1st,  and 
a  day  or  more  was  lost  in  time.  Defendant 
refused  to  allow  plaintiffs  to  do  their  delivery 
work  after  July  1st  This  action  was  brought 
to  recover  damages  fcHr  breach  of  the  original 
contract  between  defendant  and  the  promot- 
ers of  the  Motor  Service  Company,  the  theory 
being  that  thU  contract  was  jissigned  to 
{dalntUfs  by  that  company,  and  that  defend- 
ant's consent  to  such  assignment  was  unneces- 
sary, or.  If  necessary,  that  it  had  been  ob- 
tained. On  the  trial,  at  the  close  of  plaintiffs' 
case  the  court  directed  a  verdict  for  defend- 
ant Thereafter  a  motion  for  a  new  trial 
was  denied,  and  plataitUEs  appealed. 

The  decision  of  the  trial  court  is  sustained 
on  the  ground  that  the  contract  betwe«i  the 
Motor  Service  Cixnpany  and  Wllda,  Bunce, 
and  Beed  was  not  an  assignment  by  the  for- 
mer of  ita  contract  to  do  defendant's  d^very 
work. 

The  pertinent  languagei  of  the  contract 
claimed  to  be  an  assignment  of  the  delivery 
contract  and  to  authorize  plaintiffs  to  main- 
tain an  action  for  the  breach  thereof,  is  this: 

"Said  second  parties  (Wilds,  Bunce,  and  Reed) 
hereby  assume  and  agree  to  perform  for  and  on 
behalf  c<t  said  firat  party  (the  Motor  Service 
Company)  tliat  certain  contract  now  in  force  by 
and  between  the  first  party  and  the  Chapman 
Basting  Copipany  •  •  •  fo^  the  furnishing 
of  certain  deKvery  service  for  said  Chapman 
Basting  Company,  and  the  whole  of  said  con- 
tract, u  a  good  and  workmanlike  manner,  and 
In  a  manner  whldi  shall  be  satisfactory  to  the 
first  party,  and  to  said  Chapman  Basting  Compa- 
ny. That  for  and  in  consideration  of  the  full, 
complete  and  satisfactory  performance  of  said 
contract,  the  first  party  shall  pay  Uie  seoond 
parties  the  entire  compensation  received  by  them 
thereunder,  lew  such  sums  aa  shall  be  due  said 


first  party  from  said  second  parties  from  time  to 
time  on  the  purchase  price,  interest  and  insvi^ 
ance  on  certain  trucks  purchased  by  said  secy 
ond  parties  from  said  first  party." 

It  waa  further  provided  that  the  Motor 
Service  Company  might  cancel  the  contract 
upon  the  failure  of  the  second  parties  or  any 
of  them  to  comply  with  Its  terms. 

The  Motor  Service  Company  was  In  no 
particular  relieved  by  this  contract  of  its 
obligations  to  perform  the  delivery  contract 
The  compensation  provided  for  was  not  to 
come  from  defendant,  but  from  the  Motor 
Service  Company.  No  such  word  as  "trans- 
fer" or  "assign"  Is  used.  It  was  not  the  Idea 
that  plaintiffs  should  look  to  defendant  for 
their  pay,  or  that  defendant  should  look  to 
them  for  a  performance  of  the  delivery  con- 
tract Defendant's  relations  were  wholly  with 
the  Motor  Service  Company  under  the  origi- 
nal contract,  which  was  still  In  force  un- 
changed between  them.  Plaintiffs  place  some 
reliance  upon  the  fact  that  the  contract  be- 
tween them  and  the  Motor  Service  Ck>mpany 
was  beaded  "Assignment  of  Contract"  We 
do  not  think  this  Is  enough  to  Indicate  that 
the  Intention  of  the  parties  was  contrary  to 
that  expressed  In  the  body  of  the  writing. 

It  Is  perhaps  not  Important  what  the  con- 
tract of  the  Motor  Service  Company  with 
plaintiffs  la  called,  but  It  Is  more  like  a  sub- 
contract than  anything  else.  It  is  elementary 
that  a  subcontract  Is  not  an  assignment  and 
creates  no  legal  relations  between  the  original 
obligor  and  the  suboontractcr.  B.  Corpus 
Juris,  841.  It  has  been  held  In  some  cases, 
dted  In  a  note  to  the  above  proposition,  that 
where  a  ctmtractor  for  work  subcontracts 
with  another  to  do  the  same  work  at  the 
same  price  he  is  to  receive  and  agrees  to 
pay  the  second  contractor  In  the  same  install- 
ments as  are  stipulated  In  the  original  con- 
tract, the  agreement  ccmstitutes  an  assign- 
ment to  the  person  who  performs  the  work 
of  the  moneys  to  accrue  under  the  original 
contract,  and  the  transaction  Is  an  eciultable 
assignment  of  a  chose  In  action.  We  do 
not  understand  that  this  doctrine  would  per- 
mit the  assignee  to  sue  the  debtor  except  for 
moneys  earned  and  due  under  the  contract 
It  Is  not  really  an  assignment  of  the  contract, 
but  an  equitable  assignment  of  the  money  to 
be  earned  under  It  In  the  case  at  bar  the 
action  Is  not  to  recover  money  earned,  but 
profits  that  might  accrue  bad  defendant  per- 
mitted plaintiffs  to  continue.  In  addition  to 
this,  plaintiffs  were  to  receive  from  the  Motor 
Service  Company  the  sums  It  received  from 
defendant,  but  not  as  they  were  received, 
and  less  money  due  from  plaintiffs  to  the 
Motor  Service  Company  for  the  trucks  pur- 
chased. 

Plaintiffs  argue  that  they  are  without  a 
remedy  if  they  cannot  maintain  this  ac- 
tion. We  do  not  know  that  this  Is  true,  but 
in  any  event  it  seems  no  legal  reason  for  im- 
poedng  ilaWlltj  upon  the  defendant     The 
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trouble  Is  that  plalntifEs  bad  no  ocntract 
with  defendant,  and  hence  have  no  right  to 
maintain  this  action  for  any  breach  by  de- 
fendant of  its  contract  with  the  Motor  Serr- 
Ice  Comi>any. 

It  is  unnecessary  to  decide  whether  the 
original  contract  was  assignable,  or  to  dis- 
cuss any  of  the  other  questions  argued.  We 
bold  that  the  contract  was!  never  assigned 
to  plaintiffs,  and  that  on  that  ground  the  ver- 
dict was  rightly  directed  for  defendant. 

Order  affirmed. 


STHVENS  T.  VBLDB.    CNo.  2M14  [221].) 
(Supreme  Oontt  of  Miimesota.    July  20,  1917.) 

(Byllaiua  by  tK«  Court.) 

AnvEBSE  Possession  i3=3ll5(6)— Ejectuert 
€=>10— Title — Mistake  as  to  Boundabies 
— sttfficibnot  of  evidence. 
In  an  action  of  ejectment  a  verdict  was  di- 
rected in  favor  of  the  defendant  claiming  title 
by  adverse  possession  to  a  strip  adjoining  hia 
farm  occupied  by  him  under  a  mistake  as  to  the 
true  boundary  line.  Title  may  be  acquired  by 
adverse  possession  though  the  occupancy  is  un- 
der a  mistake  as  to  boundary.  The  usual  ele- 
ments of  adverse  possession  must  exist  and  the 
evidence  In  proof  of  it  must  be  clear  and  con- 
vincing. Upon  an  examination  of  the  evidence 
it  is  held  that  the  question  of  adverse  possession 
was  one  of  fact  and  the  direction  of  the  verdict 
was  error. 

[Ed.  Note.— ror  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  314,  696,  697,  699,  700; 
Ejectment,  Cent.  Dig.  {$  30-41.] 

Appeal  from  District  Conrt,  TeUow  Medi- 
cine County ;   Richard  T.  Daly,  Judge. 

Ejectment  by  Edgar  Stevens  against  Q.  T. 
Velde.  Judgment  for  defendant  on  a  direct- 
ed verdict,  and  from  an  order  denying  his 
alternative  motion  for  Judgment  or  a  new 
trial,  plaintiff  appecUs.    Order  reversed. 

Bert  O.  Loe,  of  Granite  Falls,  for  appel- 
lant. Paul  D.  Stratton,  of  Granite  Falls,  tor 
respondent. 

DIBEIXk  C  Action  of  ejectment  The 
court  directed  a  verdict  for  the  defendant. 
The  plaintiff  appeals  from  the  order  denying 
his  alternative  motion  for  judgment  or  a  new 
triaL 

The  plaintiff  Is  the  record  owner  of  the 
northeast  quarter  of  a  certain  section  in  Tel- 
low  Medldne  county.  The  defendant  is  the 
owner  of  the  southeast  quarter.  In  deter- 
mining bis  northerly  Une  the  defendant  start- 
ed at  the  east  quarter  comer  and  went  west- 
erly to  what  he  supposed  was  the  center  of 
the  section,  but  reached  a  point  some  five  or 
six  rods  north  of  It  The  result  was  that  he 
occupied  a  wedge-shaped  piece  of  land  on  the 
south  of  the  plaintiff's  quarter  running  to  a 
point  at  the  southeast  comer  of  It  This  Is 
the  land  in  dispute  and  the  defendant  claims 
It  by  adverse  possession.    In  1892  this  land 


was  under  plow,  except  perhaps  a  swale 
which  passed  somewhat  westerly  of  the 
northeast  corner,  and  most  of  It  had  been 
bn^en  two  or  three  years  before,  and  It 
has  been  in  use  since.  The  defendant  bad  at 
the  time  a  contract  of  purchase.  In  1894  he 
sold  but  baagbt  bade  In  1897.  In  the  Interim 
be  occupied  as  tenant 

There  Is  evidence  that  in  1906.  though  the 
date  is  Id  dispute  and  is  claimed  by  the  de- 
fendant to  be  some  years  later,  the  plalntUt 
plowed  to  the  tme  south  line  of  his  quarter 
and  to  that  extent  interfered  with  the  de- 
fendant's poBsessloo.  The  following  year  the 
defendant  seeded  the  land  which  the  plaintiff 
bad  plowed  and  has  used  it  since,  nie  evl> 
dence  Is  indeflnite.  The  question  of  the  ef- 
fect of  the  plowing  Is  not  much  discussed  in 
the  briefs.  Upon  another  trial  it  may  or 
may  not  be  Important  See  1  Cyc  1000  et 
seq.;  2  0.  J.  {  113  et  seq. ;  1  Am.  ft  Eng: 
Bnc.  Law,  835;  1  R.  O.  Ii.  723;  1  Cent  Dig. 
Adv.  Poaa.  §{  234,  235;   1  Dec.  Dig.  Id.  {  47. 

It  is  clear  that  the  plaintiff  went  into  poe- 
session  by  mistake.  He  tbought  he  was  on 
his  own  quarter  and  was  not  Intending  to 
Claim  land  other  tlian  that  which  his  con- 
tract included.  To  constitute  possession  ad- 
verse so  that  it  riitens  into  title  it  must  be 
actual,  open,  exclusive,  continuous  tor  the 
statutory  period,  and  with  a  hostile  and  ad- 
verse intent  that  is,  with  the  intention  of 
claiming  and  apprc^riatins  it  Tbeae  do- 
ments  must  coexist  1  Dunnell,  Minn.  Dig. 
{|  113,  114.  The  evidence  must  be  dear  and 
convincing.  1  Dunnell,  Minn,  Dig.  t  127.  It 
Is  not  necessary  that  the  adverse  possessor 
believe  that  he  Is  the  owner  In  fact  It  Is 
enouj^  If  he  Intends  to  disseise  the  tnae  own- 
er and  aK>ropriate  the  land.  Carpenter  t. 
Coles,  75  Minn.  9,  77  N.  W.  424;  Oool  t. 
KeUy,  78  Minn.  102,  80  N.  W.  861;  Mattson 
V.  Waxner,  115  Minn.  620,  182  N.  W.  1127; 
Rupley  y.  Fraser,  132  Minn.  8U,  150  If.  W. 
850;  Cain  v.  Highland  Co.,  159  N.  W.  830. 
There  most  be  an  adverse  intent  The  occo- 
pant  may  acquire  title  by  adverse  posseesloa 
though  he  enters  and  occupies  under  a  mis- 
take as  to  the  boundary  Une,  supposing  he  la 
on  bis  own  land.  1  Dunnell,  Minn.  Dig.  | 
114,  b,  and  cases.  The  usual  elements  of  ad- 
verse possession  must  exist  Adv^ae  intent 
must  be  present  as  in  other  cases. 

Usually  the  question  whether  the  elements 
essential  to  adverse  possession  exist  is  one  of 
fcict  Rarely  can  a  verdict  be  directed  tor 
the  adverse  claimant  There  may  be  a  case 
where  the  occupant  of  land  beyond  his  own 
under  a  mistake  as  to  boundary  la  conclu- 
sively shown  to  have  acquired  title  by  hla 
possession.  The  facts  before  us  do  not  make 
such  a  case.  A  finding  of  adverse  possession 
would  be  easily  sustained.  The  question  was 
not  one  of  law  and  the  verdict  should  not 
have  been  directed. 

Order  reversed. 
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SXATB  «x  rd.  SIMON  v.  DISTRICT  OOUBT 

OF  BLUE  EARTH  COUNTY  et  al. 

(No.  20575  [254].) 

(Supreme  Court  of  Minnesota.    Jol?  20,  1917.) 

(ByUalnu  iy  the  Court.) 

Babtards  «=s>S6— Pbockedinqb— VBRtTB. 

A  prosecution  under  the  statute  relating  to 
bastards  is  triable  in  the  county  in  which  the 
mother  of  the  child  resides,  and  the  defendant 
ia  not  entitled  to  have  the  place  of  trial  chang- 
ed therefrom  to  the  coimty  in  whieh  he  resides. 
[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  ii  91-87J 

Charles  Slimon  was  bound  over  to  tbe  Dis- 
trict Court  of  Blue  Earth  County  on  a  charge 
of  bast&rdy,  bis  application  for  a  change  of 
venue  was  denied,  and  he  applies  to  the 
Supreme  Court  for  writ  of  mandamus  to 
change  the  venue  to  the  county  of  his  resi- 
dence Application  denied,  and  order  to 
show  cause  discharged. 

E.  W.  Komarek,  of  New  Prague,  and  Moon- 
an  &  Moonan,  of  Waseca,  for  relator.  John 
W.  Schmltt  and  S.  B.  Wilson,  boOx  of  Man- 
kato,  for  re^pondenta 

TATIiOR,  a  Upon  the  complaint  of  Mary 
Scfaaak  Trinka,  the  relator  was  bound  over 
to  the  district  court  of  Blue  Earth  county 
for  trial  upon  the  chaige  that  be  was  the 
fiittaer  of  her  Illegitimate  dilld.  He  applied 
to  that  court  for  a  change  of  venue  to  the 
county  of  Le  Sueur  on  the  ground  that  he 
resided  in  that  county.  His  application  was 
denied,  and  thereupon  he  applied  to  this 
court  for  a  writ  of  mandamus  commanding 
the  district  court  to  change  the  venue  to  the 
county  In  which  he  resided. 

The  question  presented  la  whether  the  stat- 
utes providing  for  a  change  of  venue  of  civil 
actions  apply  to  proceedings  under  the  bas- 
tardy statute. 

The  prosecution  authorized  by  this  statute 
Is  a  purely  statutory  proceeding,  tmknown 
to  the  common  law,  and  Is  in  form  a  crimi- 
nal prosecution,  bnt  In  substance  a  dvll  ac- 
tion. Repeated  decisions  have  thoroughly 
established  that  It  is  governed  by  the  rules 
of  civil  procedure,  "so  far  as  they  are  appli- 
cable:" The  statute  is  not  as  spedflc  in 
some  respects  nor  as  full  and  complete  as  we 
might  wish  when  considering  some  of  the 
questions  arising  under  it. '  Unlike  the  stat- 
utes of  many  states,  it  contains  no  express 
provision  as  to  the  county  in  wtilcb  the  trial 
shall  be  had,  and  the  rules  for  determining 
the  place  of  trial  of  dvll  actions  would  ap- 
ply in  the  absence  of  provisions  Indicating  a 
different  intent  on  the  part  of  the  Legislature. 
State  T.  Longwell,  135  Minn.  65,  160  N.  W. 
189. 

The  statute  with  the  change  In  phraseology 
made  in  the  revision  of  1905  Is  found  In  the 
General  Statutes  of  1913,  §§  3214  to  3226, 
Inclusive.  Section  3214  provides  for  the  ar- 
rest of  the  accused  on  the  complaint  of  the 


mother.  Seetlon  3216  provides  for  a  prelimi- 
nary examination.  SectlMi  3216  provides 
that,  at  any  time  before  the  trial  In  the  dis- 
trict court,  the  defendant  may  secure  his  dls- 
duurge  upon  certain  conditions.  These  are: 
That  he  shall  pay,  or  secure  to  be  paid,  to 
the  mother  sodi  sum  as  she,  with  the  wrlt- 
t«i  aiH>roval  of  the  county  board  or  of  the 
county  attorney  and  chairman  of  the  coun- 
ty board,  may  agree  to  accept ;  that  he  "shall 
also  pay  the  costs  of  prosecution  and  the  ex- 
penses Incurred  by  such  county  for  the  lylng- 
In  and  support  (rf  and  attendance  upon  the 
mother  during  her  sickness";  and  that  a 
"bond  be  given  to  the  county"  approved  by 
the  designated  county  officers,  "conditioned 
to  Indemnify  sudi  county  against  all  charg- 
es for  the  maintenance  of  the  child."  Be- 
fore the  revision  of  1905,  this  section  ex- 
pressly provided  that  the  bond  should  be 
given,  "to  the  commissioners  of  the  county 
In  which  such  female  resides,"  and  no  diange 
In  this  respect  was  intendied  by  the  revision. 
Bectlon  3217  provides  that  the  defendant 
shall  be  bound  over  to  the  "district  court  of 
the  proper  county"  for  trial  if  there  be  prob- 
able cause  to  believe  him  guilty,  and  he  has 
not  already  secured  his  dlsdiarge  under  sec- 
tion 8216.  Section  3219  provides  that.  If  he 
Is  found  guilty  at  the  trial  in  district  court, 
the  court  shall  adjudge  him  to  be  the  father 
of  the  child  and  charge  him  with  its  mainte- 
nance.   Section  3220  provides  that: 

"TRie  person  so  adjudged  to  be  the  father  of 
such  child  shall  give  bond  to  the  county,  approv- 
ed by  the  court,  for  the  performance  of  such 
judgment  and  order,  and  also  for  the  payment  ot 
all  expenses  incurred  by  the  county  for  the  lying- 
in  and  support  of,  and  attendance  upon,  the 
mother  during  her  sickness,  and  for  the  care 
and  support  of  such  child  prior  to  the  giving  of 
such  bond.  If  he  fails  to  give  sndi  bond  and 
to  pay  the  costs  of  prosecution,  he  shall  be  com- 
mitted to  the  comity  jail,  there  to  remain  until 
be  complies  with  such  order  or  Is  discharged  as 
provided  by  law." 

Section  3221  provides  that  after  he  has 
been  imprisoned  for  90  days  he  may  apply 
to  the  court  to  be  released  from  imprison- 
ment on  the  ground  that  he  Is  unable  to  com- 
ply with  the  judgment,  and  that  a  hearing 
shall  be  had  thereon,  "of  which  the  petition- 
er shall  give  at  least  ten  days'  notice  to  the 
con^lalnant,  if  a  resident  of  the  state  and 
to  said  county  board."  Section  8223  pro- 
vides: 

"The  mother  of  such  child,  or  such  county 
board,  at  any  time  after  the  defendant  is  dis- 
charged, may  recover  of  him  by  action  any  sum 
of  money  which  ought  to  have  been  paid  pursu- 
ant to  such  judgment."  Section  3224  provides: 
"If  any  woman  is  delivered  of  a  bastard  child 
which  is,  or  is  likely  to  become,  a  public  charge, 
•  •  •  the  county  board  of  the  county  where 
she  resides,  or  any  member  thereof,  may  apply 
to  a  justice  of  the  peace  of  the  county  to  in- 
quire into  the  facts.*' 

Section  3226  provides  that  "the  county 
board,  either  before  or  after  judgment,"  may 
make  a  compromise  and  settlement  vrith  the 
defendant. 
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We  think  that  the  effect  of  these  Beveral 
proTlsions  Is  to  require  the  case  to  be  tried  in 
the  district  court  of  the  county  in  which  the 
mother  resides.  This  seems  to  lutve  bem 
the  construction  uniformly  given  to  the  stat- 
ute ever  since  its  enactment,  and  so  far  as 
we  are  aware. this  is  the  first  time  that  snch 
construction  has  been  questioned.  Author- 
ity to  hiitlate  the  proceeding  in  behalf  of  the 
public  is  given  only  to  the  county  board,  or 
a  member  thereof,  of  the  county  in  which 
the  mother  resides ;  and  if  a  proceeding  ini- 
tiated by  the  mother  be  settled,  the  county 
in  which  she  resides  is  the  cotmty  to  wtiich 
the  bond  to  secure  the  support  of  the  dilld 
must  he  given.  The  context  indicates  that 
the  same  county  is  r^ened  to  throughout 
the  statute,  and  the  expressions  "the  coun- 
ty," "such  county,"  "pp(H)er  county,"  "said 
county,"  found  in  the  various  sections  of  the 
act,  cannot  well  be  construed  otherwise  than 
as  meaning  the  county  in  whid>  the  mother 
resides.  It  follows  that  the  district  court 
ruled  correctly,  and  defendant's  application 
is  denied  and  the  order  to  show  cause  dis- 
charged. 


FEST  V.  OLSON  et  aL     (No.  20298  [90J.) 
(Supreme  Court  of  Minnesota.    July  20,  1917.) 

(SvHahuB  iv  the  Cottrt.) 

L   iNTOXrOATINO  LiQVOBS  «=»286  —  IlXEGAt 

SuNDAT  Sale— Liability— Stattttb. 
A  sale  of  intoxicating  liquor  by  a  licensed 
saloon  keeper  on  Sunday  is  illegal,  and  onder 
Gen.  St.  1913,  §  3200,  liability  ensues  for  the 
proximate  result  of  it. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  g  420.] 

2.  Intoxicatinq  Liquobs  «=>810  —  Iixkoai, 
Balk  —  PsoxniATB  Oausb  of  Dkath  —  Evi- 
dence. 
The  evidence  sustains  the  finding  of  the  Jury 
that  the  plaintiff's  husband   purchased  intoxi- 
cating liquor  in  the  saloon  of  each  of  the  de- 
fendants on  a  Sunday,  became  intoxicated  by  its 
use,  and  as  a  proximate  result  of  his  intoxication 
was  drowned. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {|  449-162.] 

8.  Intoxicating  Liquors  ®=>291  —  Iixboai. 

Sale— Death— LiABiuTT. 
To  render  a  licensed  saloon  keeper  liable  lot 
an  illegal  sale  his  sale  need  not  be  ue  sole  cause 
of  intoxication.  It  is  enough  if  it  is  a  co-operat- 
ing, or  concurring  or  proximately  contributing 
cause.  The  charge  of  the  court  \ipon  this  point 
was  correct 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {$  426-427.] 

4.  Intoxicating  Liqttobs  €=»S12  —  IixxoAL 
Sale— Death— EhtCESsivE  Daxaoes. 

The  verdict  is  not  excessive. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 

liquors,  Cent.  Dig.  S§  453-455,  468.] 

Appeal  from  District  0>urt,  St  Lonis 
County;  Martin  Hughes,  Judge. 

Action  by  Martha  Fest  against  William 
Olson  and  others.    Verdict  for  plaintiff,  and 


from  an  order  denying  Hieii  motion  for  a 
new  trial,  defendants  appeal.    Order  a£9nned. 

Fryberger,  Fulton  &  Spear,  of  Dnintb,  for 
appellants.  Archer  &  Pickering  and  Carl  A. 
Onkka,  all  of  Virginia,  for  respondent 

DIBELL,  O.  This  Is  an  action  by  the 
plaintiff,  Martha  Fest,  to  recover  for  the 
death  of  her  husband.  Andres  Fest,  alleged 
to  have  been  caused  by  the  use  of  intoxicat- 
ing liquor  sold  him  in  violation  of  law. 
There  was  a  verdict  for  the  plaintiff.  The 
defendants  appeal  from  the  order  denying 
their  motion  for  a  new  trlaL 

The  defendants  Olson  and  "OUcoma  were 
licensed  saloon  keepers  in  Gilbert,  St.  Louis 
county.  Each  operated  a  saloon.  Tbe  de- 
fendant Illinois  Surety  Company  was  a  sure- 
ty on  the  statutory  bond  of  each.  The  stat- 
ute Imposing  upon  licensed  saloon  keepers  li- 
ability for  illegal  sales  is  as  follows: 

"Every  husband,  wife,  child,  parent  guardian, 
employer,  or  other  j)er8on,  who  shall  be  injured 
in  person  or  property,  or  means  of  support,  by 
any  intoxicated  person,  or  by  the  intoxication  of 
any  person,  shall  have  a  right  of  action,  in  liis  or 
her  own  name,  against  any  person,  who  shall  by 
illegally  selling,  bartering,  or  giving  intoxicating 
liquors,  have  caused  the  intoxication  ot  such 
person,  for  all  damages  sustained;  and  all  daoa- 
ages  recovered  by  a  minor  under  this  act  riiall 
be  paid  either  to  such  minor  or  to  bis  or  lier  par- 
ent, guardian,  or  next  friend,  as  the  court  shall 
direct ;  and  all  suits  for  damages  under  this  act 
shall  be  by  civil  action  in  any  of  the  courts  of 
this  state  having  jurisdiction  thereof."  Q.  S. 
1913,  r3200. 

[1]  1.  The  plaintiff  claims  that  the  defend- 
ants sold  her  husband  intoxicating  liquor  on 
Sunday,  May  31,  1914.  A  sale  on  Sunday 
is  illegal.  Liability  follows  for  the  result 
coming  proximately  from  the  illegal  act 
Posch  V.  Lion  Bonding  &  Surety  Co.,  163  N. 
W.  131. 

[2]  2.  Fest  lived  on  Ely  Lake  near  Gilbert 
In  the  afternoon'  of  Sunday,  May  31,  1914, 
he  with  some  companions  went  to  Gilbert 
While  crossing  the  lake  on  his  return  in  the 
evening  the  boat  upset  and  he  was  drowned. 
The  jury  found  that  he  obtained  Intoxicating 
liquor  from  the  saloon  of  each  defendant, 
that  his  intoxication  was  caused  by  liquor 
sold  by  each,  and  that  his  intoxication  re- 
sulted In  his  drowning.  These  were  contest- 
ed questions  at  the  trial,  and  were  submitted 
for  special  findings,  and  the  determination  of 
the  Jury  reached  upon  sufficient  evidence  Is 
final.  The  question  of  proximate  cause  was 
clearly  for  the  jury.  Posch  v.  Lion  Bonding 
&  Surety  Co.,  163  N.  W.  131;  Wunsewich  v. 
Olson,  162  N.  W.  1054  r  Joyce,  Int  Uq.  {  433 ; 
2  Woollen  &  Thornton,  Int  Liq.  |  1041;  11 
Dea  Dig.  Int  liq.  |  291;  29  Cent  Dig.  Jf 
425-427. 

[3]  3.  Exception  is  taken  to  the  following 
portion  of  the  charge: 

"In  order  that  the  intoxicating  liquor  may 
operate  to  cause  the  intoxication  I  take  it  that 
it  is  not  necessary  that  the  intoxicating  liquors 
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fnraiBhed  be  the  Mde  cause  of  the  tntozleation ; 
it  to  sofficient  if  it  co-operatea  with  other  intox- 
icating liquors  that  may  have  been  furnished  to 
cause  the  intoxication,  and  if  intoxicating  liq- 
aora  are  furnished  to  a  man  who  is  already  in- 
toxicated which  continues  him  in  a  state  of  in- 
toxication  further  than  he  otherwise  would  be, 
it  would  be  furnishing  liquor  operating  to  cause 
the  intoxication,  or  if  it  increases  the  degree  of 
hia  intoxication  within  the  meaning  of  this  stat- 
ute." 

The  charge  waa  correct.  To  render  a  de- 
fendant liable  his  sale  need  not  be  the  sole 
cause  of  the  intoxication,  nor  is  it  necessary, 
when  illegal  sales  are  made  by  more  than 
one,  that  they  act  in  concert.  To  charge  ^- 
tber  it  ts  enough  that  Ills  sale  was  a  co- 
operating or  concurring  cause  or  one  prozl- 
matdy  contributing  to  the  result.  The  stat- 
utes of  the  different  states  vary  In  phrase- 
ology but  the  rule  stated  is  one  of  general 
appllcatioa  WardeU  y.  McConnell,  23  Nek 
152,  36  N.  W.  278 ;  Qorey  t.  Kelly,  64  Neb. 
606,  90  N.  W.  664;  Werner  ▼.  Edmiston,  24 
Kan.  147;  Faivre  t.  Manderscheld,  117  Iowa, 
724,  90  N.  W.  76:  Smiser  v.  State,  17  Ind. 
App.  619,  47  N.  E.  229 ;  Black,  Int.  Liq.  {  299; 
Joyce,  Int.  Uq.  |  435;  2  Woollen  ft  Tbomtim, 
Int.  laq.  {  1046. 

[4]  4.  The  plaintiff  was  a  man  28  years  of 
age.  In  good  health,  and  capable  of  earning 
good  wages.  The  verdict  was  for  $3,000.  It 
Is  not  exeesslTe. 

Order  affirmed. 


MORRIS  T.  CHICAGO,  B.  &  Q.  R.  OO.  et  al 

(No.  19144.). 
(Supreme  Court  of  Nebraska.    July  8,  1917.) 

(BtUahiu  »y  the  Oowrt.) 

1.  Baxlboads  «=>327(1^— Cbossiito  Acci- 
dent —  Passenoeb  IN  AtrrOMOBUJB  —  CON- 
TBiBtrroBT  Neougence. 

L'nder  the  circumstances  in  this  caa&  <«e 
who  by  invitation  rode  in  an  automolnle  driven 
by  another  and  remained  in  it,  with  knowledge 
that  it  was  apiaroaching  a  dangerous  railroad 
crossing,  without  requesting  the  driver  to  stop 
or  to  take  other  necessary  precautions  to  avoid 
danger,  was  guilty  of  contributory  negligence, 
and  cannot  recover  for  personal  injuries  sus- 
tained from  colliding  with  a  passing  train,  even 
though  no  signal  by  the  locomotive  bell  or 
whistle  was  given. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  1055.] 

2.  RAn.R0ADS  4=s>824(l)— Obosshtob— Cahk 
Rbquibkd. 

"It  is  the  duty  of  a  traveler  upon  a  public 
highway  when  approaching  a  railroad  crossing 
to  exercise  ordinary  care,  and  if  be  fails  to  do 
so,  and  is  injured  at  the  crossing  by  a  coilision 
with  an  engine,  and  his  failure  to  exercise  or- 
dinary care  contributed  to  such  injury,  he  can- 
not recover  therefor."  Omaha  &  R.  V.  B.  Co.  v. 
Talbot,  48  Neb.  627,  67  N.  W.  599. 

[Eid.  Note.— For  other   cases,  see  Railroads, 
<3ent  Dig.  H  1020,  1022,  1023.1 

8.  Railroads  «=9346(7)— Cbossino  Accident 
— Failubb   to    Oivx    Siqnaijs— Pboxtkate 
Cause. 
"To  recover  for  an  injury  alleged  to  have 

been  sustained  at  a  railroad  crossing  by  a  col- 


lision with  an  engine  on  aoeount  of  the  neglect 
of  the  Mlroad  company  to  cause  a  bell  or  whis- 
tle to  be  sounded  as  its  engine  approached  such 
crossing,  it  is  not  enough  for  the  injured  person 
to  show  that  he  was  injured  at  tiie  croe^ng,  and 
that  no  signal  of  a  bell  or  wbistle  was  given, 
and  that  such  default  of  the  railroad  company 
was  negligence;  but,  to  recover,  the  injured 
person  must  further  show  that  the  default  and 
negligence  of  tiie  railroad  company  were  the 
proximate  cause  of  the' injury  sued  for."  Oma* 
ha  &  B  V.  B.  Co.  V.  Talbot,  48  Neb.  627,  67 
N.  W.  699. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  f  1128,] 

4.  BAII.B0AD8  95>348(1)— Accident  at  Cbobs- 

INO— Recoveby— Evidencb. 
The  testimony  examined,  and  keM,  that  in 
this  case  plaintiff  is  not  entitled  under  the  law 
to  recover  for  personal  injuries  sustained. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138,  1140,  1141.] 

Morrissey,  O.  J.,  and  Rose,  J.,  dissenting. 

Appeal  from  District  Court,  Harlan  Coun- 
ty; Dungan,  Judge. 

Action  by  Franlc  Morris  against  the  Chica- 
go, Burlington  &  Quincy  Railroad  Company 
and  others.  Judgment  for  plalntifT,  and  de- 
fendants appeaL  Reversed,  and  cause  re- 
manded. 

E.  E.  Wbltted,  of  Denver,  C<rto.,  and  J.  L. 
Rice,  of  McOook,  for  appellants.  John  Ever- 
son,  of  Los  Angeles,  CeL,  and  J.  O.  Thomp- 
son, of  Alma,  for  appellee. 


DEAN,  J.  ,  This  is  a  companion  case  to 
the  personal  injury  action  of  Askey,  Adm'r, 
V.  Chicago,  B.  &  Q.  R.  Co.  (No.  19066)  162 
N.  W.  647.  This  case  and  the  Askey  Oase 
grew  out  of  the  same  accident,  but  were  tried 
to  a  jury  separately.  In  the  present  case 
plaintiff  recovered  judgment  for  $6,000  for 
personal  injuries  he  sustained.  From  this 
judgment  an  appeal  has  been  prosecuted.  The 
f&cts  that  are  discussed  in  the  Askey  CSase 
that  may  be  necessary  to  consider  in  arriv- 
ing at  an  understanding  of  the  present  case 
need  not  be  here  repeated. 

At  the  time  of  the  accident  plaintiff's 
party  was  riding  in  a  Ford  automobile  owned 
and  driven  by  Thomas  Askey.  He  was  seated 
beside  the  driver  In  the  Aront  seat  on  the 
right-hand  side;  that  being  the  direction 
from  which  the  train  came  with  whicb  the 
automobile  collided.  The  train  came  from 
the  west  and  the  automobile  was  going 
south. 

It  appears  that  plaintiff  was  30  years  of 
age  and  Mr.  Askey  was  about  35,  and  that 
the  hearing  and  the  eyesight  of  both  were 
good.  He  said  he  was  acquainted  with  the 
vicinity  where  the  accident  occurred,  and 
tliat  he  bad  once  lived  about  3Mi  miles  from 
that  point,  and  he  also  testified  that  he 
crossed  the  track  there  three  times  in  an 
automobile  on  the  day  of  and  shortly  before 
the  collision,  the  last  time  being  only  20 
minutes  before  it  happened,  and  on  one  or 
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more  of  these  occasions  jdaintlff  blmseU 
drove  the  car. 

Mr.  Morris  says  that  the  automobile  was 
mmiliig  at  the  rate  of  about  12  or  IS  miles 
an  hour,  and  that  when  tbey  approached 
the  railroad  crossing  he  loolced  along  the 
track  to  the  east,  but  that  he  could  not  see 
to  the  west,  the  direction  from  which  the 
train  came,  on  account  of  some  trees  that  ob< 
structed  the  view,  and  that  whoi  be  first 
saw  the  train  coming  the  car  In  which  be 
and  his  party  rode  was  about  20  or  30 
feet  from  the  railroad  track,  and  Immediate- 
ly he  started  to  jump  out  of  the  machine,  and 
got  as  far  as  tiie  rvmnlng  board  or  fender. 
From  the  rate  of  speed  at  which  tbe  auto- 
mobile was  traveling,  as  testified  by  plaintlfF 
it  may  be  inferred  from  the  testimony  that,  if 
plaintiff  had  been  in  a  normal  condition,  be 
could  have  Induced  bis  companion  either  to 
slow  down  or  stop  the  machine,  or  that  be 
could  have  Jumped  from  the  car  In  any  event 
In  time  to  save  himself.  With  respect  to  the 
time  when  plaintiff  first  saw  the  train  he 
testified: 

"Q.  What  did  Mr.  Aakey  do,  if  anything,  when 
you  saw  the  train?  A.  He  says,  "My  Goa,  there 
is  a  train.'  Q.  What  did  he  do?  A.  Well,  he 
started  to—  The  last  I  seen  of  him  he  was 
stooped  over." 

One  of  the  main  questions  to  be  determined 
In  the  present  case  is  whether  plaintiff  Is 
chargeable  with  or  shared  the  negligence  and 
carelessness  imputed  to  the  administrator's 
decedent  in  the  Askey  Case.  In  this  case, 
as  In  the  Askey  Case,  the  testimony  shows  that 
considerable  quantities  of  intoxicating  Uquor 
had  been  consumed  by  plaintiff  and  some  of 
his  companions  on  the  afternoon  in  whldi 
the  accident  occurred  and  shortly  prior  there- 
to, but  it  is  not  deemed  necessary  to  discuss 
bere  that  feature  of  the  case  for  reasons  al- 
ready given. 

[1-t]  That  idaiotiff'8  carelessness  and  neg- 
ligence In  the  premises  contributed  to  his 
injury  is  fairly  dedudble  from  the  record. 
Even  though  he  was  not  driving  the  machine, 
it  was  his  duty  to  look  and  Usten  whore  look- 
ing and  listening  would  have  been  effective 
and  where  he  knew  there  was  danger.  In 
a  case  of  like  import  It  was  said  by  Kirk- 
patriclc  (X,  in  Hajsek  v.  GhlcRKO.  B.  &  Q. 
R.  Co.,  B  Neb.  (Unof.)  67,  07  N.  W,  827: 

"The  opportnnities  for  observation  of  plain- 
tiff were  equal,  if  not  superior,  to  those  of  her 
husband,  who  was  driving  the  team." 

In  the  present  case  plaintiff  was  not 
charged  with  the  responsibility  of  driving 
the  automobile.  His  opportunity  to  be  on 
the  lookout  for  impending  danger  at  a  place 
he  must  have  known  to  be  dangerous  was 
therefore  perhaps  better  than  that  of  the 
driver.  Knowing  the  vicinity  and  the  rall- 
rbad  crossing  as  he  says  be  did,  it  was  plain- 
ly his  duty  to  use  every  reasonable  effort 


to  induce  the  driver  of  the  auta(DioUle~lo 
slow  down  or  to  stop  the  macblne  if  the 
view  of  the  track  was  obstructed.  It  is  not 
shown  In  the  record  before  us  that  be 
cautioned  the  driver  about  impending  danger 
before  they  reached  the  track  where  the  col- 
lision occurred,  nor  tliat  be  made  any  at- 
tempt  to  induce  bis  c<»Dpanlon  to  slacken 
the  speed  of  the  car  or  to  stop. 

Plaintiff  cites  Craig  v.  cailcago,  St  P.,  H. 
&  O.  R.  Co.,  97  Neb.  426,  150  N.  W.  874, 
but  it  does  not  ai^ear  to  support  Ills  cbnten- 
tlon.  In  that  case  It  is  shown  In  an  (q;>lnloa 
by  I<etton,  3.,  ttiat  plaintiff's  decedent  atr 
tempted  to  seize  the  arm  or  the  reins  of 
the  driver,  seemingly  in  the  endeavor  to 
prevent  the  team  from  crossing  the  tra<A  in 
front  of  the  loc<Hnotive. 

In  Brommer  t.  Pennsylvania  R.  Co.,  170 
Fed.  877,  108  O.  O.  A.  135,  20  Ii.  B.  A.  (N.  S.) 
924,  tbe  court  gives  this  rule: 

"One  riding  in  an  automobile  by  invitation  of 
the  owner  and  driver,  with  whom  he  sat  <m 
the  front  seat,  equally  with  such  driver  was  le-  ' 
quired  to  exercise  care  for  his  own  safety,  and 
where  without  objeetion  or  protest  he  permitted 
the  driver  to  negligently  drive  npon  a  railroad 
crossing  immediately  in  front  of  an  approaching 
train  without  stopping  to  look  or  listen,  exercis- 
ing no  care  on  his  own  part  to  ascertain  whethw 
the  crossing  was  safe,  although  the  view  of  the 
track  was  obstructed  until  they  reached  a  point 
only  a  few  feet  distant,  he  is  chargeable  with 
negligence  contributing  to  his  own  injury  by  the 
strilcuig  of  the  car  by  the  train,  and  cannot  re- 
cover therefor  from  tiie  railroad  company." 

ReblUard  v.  Minneapolis,  St  P.  &  S.  S.  H. 
R.  Co.,  216  Fed.  503,  133  C.  O.  A.  9.,Ii.  R.  A. 
1915B,  963,  is  a  late  case  wherdn.tfae  court 
say: 

"The  rule  that  the  negligence  of  the  driver 
of  a  conveyance  will  not  be  imputed  to  a  passen- 
ger,  whether  the  conveyance  is  a  public  one  or 
the  passenger  is  the  guest  of  the  driver  of  a 
vehicle,  does  not  apply  where  the  passenger  has 
full  knowledge  of  the  danger  and  voluntarily  in- 
curs the  risk." 

Omaha  &  R.  V.  R.  Co.  v.  TSIbot  48  Neh. 
627,  67  N.  W.  509;  Bush  v.  Union  P.  R.  Co, 
62  Kan.  709,  64  Pac.  624 ;  Willfong  v.  Omaha 
&  St  I*  R.  Co.,  lie  Iowa,  548,  90  N.  W.  358; 
Dean  r.  Pennsylvania  R.  Co.,  129  Pa.  514^ 
18  Atl.  718,  6  L.  R.  A.  143,  15  Am.  St  Rep. 
783;  Warth  v.  Jackson  County  Court  71  W, 
Va.  184,  76  S.  B.  420;  Brickell  v.  New  York 
C.  R.  Co.,  120  N.  T.  290,  24  N.  E.  449,  17 
Am.  St  Rep.  648.  The  foregoing  cases 
substantially  support  the  rule  that  is  ad- 
hered to  in  this  opinion. 

[4]  In  view  of  the  record,  we  find  that  the 
verdict  of  the  Jury  is  not  su^torted  by  tbe 
evidence,  and  the  judgment  of  tbe  trial 
court  must  be  therefore  reversed,  and  tbe 
cause  remanded. 

Reversed  and  remanded. 

LBTTON,  J.,  not  slttiiig.  M0RRISSE7, 
O.  J.,  and  ROSE!,  J^  dissenttng. 
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JORDAN  ▼.  STATB.    (No.  196J55,) 
(SnpTeme  Court  of  Nebraska.     July  8,  19170 

(BvU^bus  &y  tt«  Oottri.) 

1.  Chimin AL  Law  <S=>liee%(5)  —  Appkai,  — 
Habmucsb  £^noit— SuicuoNiNa  Bybtandbiis 
▲s  JxTBOBS— OKnECTxon. 

When  upon  the  trial  of  a  felony  case  the 
Jnry  panel  is  exhausted  and  the  court  directs  the 
sheriff,  or  coroner,  "to  summon  from  any  of  the 
bystanders  so  many  good  and  lawful  men  as  nec- 
essary to  complete  the  same,"  objection  _  to  such 
order  and  to  &  juror  so  drawn  not  having  been 
made  until  after  verdict,  it  will  be  held  error 
without  prejudice. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  {  3114.] 

2.  CKntiNAt  Law  «=3>e65(2)— Tbiai,— Exclu- 

BlOl*   OF  WlTNEBS  TROM  COUBTBOOM. 

When  the  sheriff  is  a  witness  for  the  state, 
k  is  not  ordinarily  error  for  the  court  to  refuse 
to  exclude  him  from  the  courtroom  during  the 
examination  of  other  witnesses. 

[EJd.  Note.— For  other  cases,  see.  Criminal 
Law,  Cent.  Dig.  §f  1550-1554,  1565.] 

8.  Obiminai,  Law  <8=»1170%(1)  —  Witnessbs 
«=»226,  240(1)  — Leading  Questions  —  Dia- 

OSETION    OF   TRIAL    COUBT— REVIEW. 

The  manner  in  which  a  witness  shall  be  ez> 
amined  is  a  matter  over  which  the  trial  court  has 
a  large  discretion,  but  leading  Questions,  which 
suggest  to  the  witness  the  answer  desired, 
should  not  ordinarily  be  allowed.  If,  however, 
it  appears  that  the  questions  and  answers  were 
not  of  such  a  nature  as  to  prejudice  the  defend- 
ant, the  error  will  not  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3129;  Witnesses,  Cent.  Dig. 
IS  7»2-797,  837.] 

4.  Criminal  Law  «=9785(9)  —  Inbibuction  — 
Qbedibiuty  of  County  Officebs. 
Instruction  set  out  in  the  opinion  held  free 
fr<Hn  error  <rf  which  defendant  may  complain. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1780.] 

6.  Criminal  Law  ©=»1171(1)— Abqument  of 
Pbosecuting  Attornet- Appeal  to  Pbeju- 

DICE. 

A  prosecuting  attorney  ought  not  to  appeal 
to  the  prejudice  of  a  jury,  or  ask  that  they 
return  a  verdict  in  response  to  public  sentiment ; 
but,  upon  the  record  in  the  instant  case,  the  ad- 
dress of  the  county  attorney  is  not  so  prejudicial 
a«  to  require  a  reversal  of  the  judgment. 

[Bd.  Note.— For  other  cases,  tee  Criminal 
Law,  Cent.  Dig.  $  3127.] 

(AWtional  ervIlaMM  bv  Biitorial  Btaf.) 

6.  Cbihinal  Law  <S=»639(3)— Assistant  Pbos- 
EcuTOB  —  Qualification  —  Tbial  fob  Mub- 

DEB. 

In  a  trial  for  murder,  an  attorney  who  iiad 
represented  the  deceased  on  several  occasions, 
and  who  after  the  homicide  went  to  the  scene 
of  the  tragedy  and  made  investigations,  and  who 
was  requested  by  county  attorney  to  assist  in 
the  prosecution,  and  thereupon  withdraw  his 
appearance  in  the  county  court  for  the  appoint- 
ment of  a  sister  of  deceased  as  administratrix, 
and  who  had  no  private  employment  from  any 
of  the  deceased's  family,  was  not  disqualified 
within  Rev.  Stats.  1913,  {  5601. 

[Bd.  Note.— For  other  cases,  see  Criminal 
La*,  Cent.  Dig.  H  1487, 1488,  1490, 1491.] 


7.  CBuaNAL  Law  «=!>e2ft-OppoBTTmiTT  to 

Interview  State's  Witnesses  —  Counsel 

FOB  Defendant. 
Order  permitting  defendant  to  interview  the 
witnesses  subpoenaed  by  the  state,  leaving  it  op- 
tional with  them  whether  they  should  submit  to 
such  an  Interview,  fully  protected  defendant  in 
his  rights. 

[Ed.  Note. — For  other  eases,  see  Criminal 
I*w,  Cent.  Dig.  »|  1420-1429,  1432-1436.] 

8.  Homicide  «=»170  —  E>vidence  —  Foot- 

PBINTS. 

In  a  trial  for  mutder,  and  in  view  of  the 
whole  testimony,  the  description  of  defendant's 
shoes,  and  the  points  on  which  the  witnesses 
based  their  opinions,  there  was  no  substantial 
error  in  admitting  testimony  as  to  defendant's 
footprints,  and  as  to  a  comparison  with  those 
of  the  one  supposed  to  have  committed  the  homi> 
cide. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  306.] 

9.  Cbuhnal  Law  «=»839(1)— Requested  In- 
struction—Given  Instruction. 

The  refusal  of  a  requested  instruction  was 
not  error,  where  it  was  given,  in  substance,  by 
the  court  on  its  own  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2011.] 

10.  Homicide  €=>2aS(l)  —  Mubdbb  in  thb 
First  Degree— Evidence. 

Evidence  held  to  sustain  a  conviction  of 
murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g{  523,  631.] 

Error  to  District  Court,  Scotts  BlufT  Coun- 
ty;  Hobart,  Judge. 

William  Jordan  was  convjfcted  of  murder  in 
the  first  degree,  and  he  brings  error.  Af- 
flrmed. 

L.  W.  Colby,  of  Beatrice,  for  plalntifC  in  er- 
ror.   The  Attorney  Cenerai,  for  the  State. 

HORRISSBT,  C.  J.  De«»)dant  was  con- 
victed in  tbe  district  oonrt  for  Scotts  BlnfC 
county  of  murder  in  the  first  degree.  A  sen- 
tence of  life  ImpilsMunent  was  imposed,  and 
lie  brings  the  case  here  on  error  proceedings. 

[6]  At  tbe  request  of  the  county  attorney, 
another  member  of  tbe  Sootts  Bluff  county 
bar  was  appointed  to  assist  in  conducting  the 
prosecution.  Counsel  for  defendant  filed  ob- 
jections to  this  appointment.  The  objections 
were  overruled,  and  are  urged  again  here. 
These  objections  were  based  upon  the  allega- 
tions that  this  attorney  bad  appeared  for  tbe 
heirs  of  the  deceased,  other  than  the  widow, 
in  the  matter  of  the  probate  of  the  estate  of 
the  deceased,  and  was  therefore  disqualified 
under  section  5601,  Rev.  St  1913.  The  testi- 
mony taken  on  the  hearing  of  these  objections 
is  preserved  in  the  bill  ot  exceptions.  It 
shows  that  during  the  lifetime  of  the  deceas- 
ed, the  attorney  had  represented  deceased  on 
one  or  two  occasions,  and  that  immediately 
following  the  homicide,  he,  together  with  oth- 
er citizens,  went  to  the  scene  of  the  tragedy 
and  made  such  investigation  as  any  public- 
spirited  citizen  might  malie  imder  the  cir- 
cumstances.   Soon  thereafter,  at  the  request 
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of  a  8l8t€!r  of  the  deceased,  He  prepared  a  pe- 
tition for  ber  appointment  as  administratrix 
of  tbe  deceased's  estate,  and  tbls  was  filed 
in  tlie  county  court.  Before  a  hearing  -was 
had  on  the  petition  the  comity  attorney-  re- 
quested him  to  assist  in  the  prosecution.  He 
thereupon  filed  a  withdrawal  of  bis  appear- 
ance in  the  county  court,  and  was  not  there- 
after Interested  in  the  estate  proceedings. 
He  testified  that  no  agreement  bad  been  made 
with  him  by  any  of  deceased's  heirs  as  to 
attorney's  fees  in  the  estate  matter ;  that  he 
never  was  paid  for  preparing  the  petition, 
and  expected  no  pay  therefor.  It  is  also 
shown  that  he  had  no  private  employment 
from  any  of  the  deceased's  family;  that  bis 
employment  came  solely  through  the  county 
attorney,  and  that  be  was  not  interested  in 
any  litigation  based  upon  the  same  state  of 
facts  upon  which  the  prosecution  was  based. 
On  this  showing  tbe  district  court  did  not  err 
In  overruling  the  objections. 

[7]  Counsel  for  defendant  also  complain 
that  they  were  denied  an  opportunity  to  in- 
terview witnesses  who  bad  been  subpoenaed 
by  the  state.  The  court  gave  them  a  hearing 
upon  that  complaint,  and  made  an  order  per- 
mitting them  to  interview  the  state's  wit- 
nesses, leaving  it  optional,  however,  with  the 
witnesses  whether  they  should  submit  to  such 
an  interview.  Hie  order  made  by  the  court 
fully  protected  tbe  defendant  In  any  rights 
be  had,  and  he  is  in  no  position  to  complain 
of  tbe  ruling  of  tbe  court  thereon. 

[1]  Early  in  tbe  trial  defendant  filed  an 
objection  to  the  sheriff  acting  in  his  official 
capacity,  alleging  that  he  was  prejudiced 
against  the  defendant,  liater,  however,  de- 
fendant undertook  to  vrtthdraw  his  objection, 
but  by  the  permission  of  the  court  the  coro- 
ner proceeded  to  exercise  the  functions  of 
the  sheriff,  and  the  clerk  thereafter  issued 
an  alias  venire  for  jurors,  and  the  same  was 
served  on  the  coron»''s  deputy  or  agent  with- 
out  objection  from  tlie  defendant.  The  ex- 
amination of  jurors  proceeded  until  the  state 
had  exhausted  or  waived  its  peremptory  chal- 
lenges, and  the  defendant  exercised  his  last 
peremptory  challenge,  'and,  the  jury  being 
still  incomiA^e,  the  court  ordered  the  coro- 
ner "to  summon  from  any  of  the  bystanders 
so  many  good  and  lawful  men  as  necessary  to 
complete  tbei  same,"  whereupon  a  bystander 
was  called,  examined,  passed  for  cause,  sworn 
as  a  juror,  and  sat  upon  the  trial  of  the  case. 
It  Is  now  urged  that  the  order  of  the  court 
to  the  coroner  is  absolutely  void,  and  that 
the  person  so  summcmed  was  incompetent 
and  disqualified  to  serve  upon  the  ixay.  This 
contention  is  based  upon  the  language  of  sec- 
tion 8143,  Rev.  St  1913,  wherein  It  is  provid- 
ed that  under  sucb'  circumstances  as  existed 
at  the  time,  the  court  may  order  the  sheriff 
or  coroner  "to  summon  Without  delay  good 
and  lawful  men,  having  the  qualifications  of 
Jurors."  It  is  said  that  the  order  made  was 
erroneous  because  It  directed  the  coroner  to 


summon  Jurors  from  "tbe  bystanders."  The 
statute  does  not  forbid  the  selection  of  by- 
standers, nor  does  it  say  that  they  shall  be 
selected  from  tbe  body  of  tbe  county,  but 
merely  provides  that  those  selected  shall 
bavo  the  qualifications  of  jurors.  Defendant 
made  no  objection  at  the  time,  nor  Is  any 
complaint  made  against  the  diameter  or 
conduct  of  the  juror  so  summoned.  While 
perhaps  the  order  ought  to  have  been  In  the 
language  of  the  statute,  no  objection  was 
made  at  the  time  and  no  prejudice  is  shown. 
In  the  absence  of  such  showing,  it  will  be 
treated  as  error  without  prejudice. 

[2]  Defendant  requested  that  witnesses  fOr 
the  state  be  excluded  from  the  conrtroom 
during  the  trial.  This  request  was  granted, 
with  the  exception  of  tbe  sheriff,  who  was  a 
witness.  As  to  him  the  court  refused  the 
request  unless  defendant  file  an  affidavit  of 
prejudice.  This  was  not  done,  and  the  court, 
in  the  exercise  of  sound  legal  discretion,  re- 
fused to  exclude  him;  be  being  an  officer 
oif  the  court  This  was  not  an  abuse  of  dis- 
cretion. 

It  Is  also  urged  that  tbe  county  attorney, 
tn  his  opening  statement  of  the  case  te  the 
jury,  made  remarks  which  were  not  sustain- 
ed by  tbe  evidence  introduced  on  the  trial 
and  were  prejudicial  to  the  defendant  A 
number  of  immaterial  matters  were  mention- 
ed oa  which  evidence  was  not  offered,  or.  If 
offered,  was  occluded,  but  we  find  no  mis- 
statements of  a  prejudicial  nature.  The  ex- 
cerpts quoted  in  defendant's  brief  do  not  con- 
tain any  matter  that  would  tend  to  unduly 
prejudice  tbe  jury  against  the  defendant 
For  the  most  part  the  statement  merely  point- 
ed out  what  the  county  attorney  expected  to 
develop  by  the  evidence,  except  that  now  and 
then  he  may  have  become  argumentative. 
This  would  have  been  more  proper,  after  tbe 
evidence  had  been  introduced,  but  we  find 
nothing  that  could  have  worked  to  d^ead- 
ant's  serious  disadvantage.  As  to  that  part, 
which  is  most  objectionable  no  objection  was 
made  by  defendant's  oounsti,  nor  was  tbe 
court's  attention  called  thereto. 

[3]  Error  is  assigned  because  the  court  per- 
mitted counsel  for  the  state  to  ask  a  number 
of  leading  questions.  It  is  probably  true 
that  from  time  to  time  in  making  up  this  rec- 
ord of  more  than  1,000  pages,  there  are  sonae 
questions  in  such  form  as  to  suggest  an  af- 
firmative answer. 

However,  after  a  consideration  of  the  qaes- 
tions  to  which  our  attention  is  directed  by  de- 
fendant's brief,  we  are  of  tba  opinion  tbat 
the  trial  court  .was  not  guilty  of  an  abase  of 
discretion  in  allowing  the  questions  to  be 
asked  and  answered.  The  manner  in  which 
the  wlbnesses  ^all  be  examined  is  a  matter 
over  which  the  trial  court  has  a  very  large 
discretion.  Edwards  v.  State,  68  Neb.  386, 
dR  N.  W.  1038,  5  Ann.  Cas.  312.  But  as  to 
matters  material  to  the  Issues  this  method 
of  ecaminatiop.QOght  to  be  carefully  guarded 
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against,  and  nnder  some  circmnstances  would 
be  so  prejudicial  aa  to  require  a  reversal. 

[I]  It  Is  also  urged  that  witnesses  were  per- 
mitted to  testify— 

"to  seeing  footprints  made  by  defendant  on  the 
soft,  siuootb  ground  the  next  morning,  and  to 
compare  them  with  the  tracks  on  the  west  side 
of  the  house  supposed  to  have  been  made  by  the 
man  who  fired  the  fatal  shot  tbronch  the  win- 
dow, and  give  the  result  of  his  opinloB  or  com- 
parison of  such  trades  to  the  jury." 

It  la  true  that  some  of  these  questions.  If 
singled  out  and  taken  alone,  may  be  criti- 
cized, but  when  the  whole  testimony  is  ex- 
amined and  the  description  of  defendant's 
shoes,  and  the  points  on  which  the  witnesses 
based  their  opinions  are  bronght  out  fully, 
as  they  were  before  the  Jury,  we  can  find  no 
substantial  error  in  the  rulings  of  the  court 
on  the  admissions  of  this  testimony. 

[I]  While  defendant  assigns  as  error  the 
refusal  of  the  court  to  give  a  number  of 
requested  Instructions,  he  especially  com- 
plains because  his  requested  instruction  Mo. 
7  was  not  given.  This  Instruction  was  givMi 
In  substance  by  the  court  on  its  own  motion, 
and  therefore  Its  refusal  was  not  error. 

[4]  While  exceptions  were  taken  to  each  of 
the  instructions  given  by  the  court  on  ita  own 
motion,  Instruction  No.  20  is  the  only  one 
of  which  si>edal  criticism  is  made.    It  reads: 

"Certain  officers  of  the  county  of  Scotts  BlufF 
and  otter  places  have  testified  in  this  case  on 
behalf  of  the  state.  Yon  are  instructed  that 
.imder  the  law  of  this  state  in  weigbina  their  tes- 
timony greater  care  should  be  used  because  of 
the  natural'  and  unavoidable  tendency  of  such 
persons  in  procuring  and  statin;;  evidence  against 
the  accused.  But  it  does  not  follow  that  yon  an 
necessarily  obliged  to  disregard  their  testimony." 

Complaint  Is  made  of  the  concluding  sen- 
tehee.  With  the  exception  of  this  sentence, 
the  Instruction  has  heretofore  been  approved. 
Preult  V.  People,  B  Neb.  S77;  Kastner  T. 
State,  58  Neb.  767,  79  N.  W.  713;  Shellen- 
berger  v.  State,  97  Neb.  498,  150  N.  W.  643, 
L.  B.  A.  19150,  1163.  In  a  discussion  of  the 
rule,  in  Shellenberger  t.  State,  supra,  it  Is 
said: 

"Instructions  of  this  nature  are  countenanced 
by  the  courts  in  behalf  of  a  defendant,  in  order 
to  call  attention  of  the  jury  to  the  fact  that 
the  hunting  instinct  still  exists,  and  that  men 
whose  duty  it  is  to  prosecute  criminals  some- 
times allow  their  zeal,  perhaps  unconsciously,  to 
color  or  bias  their  testimony  in  Ae  endeavor  to 
procure  conviction.  This  is  the  only  reason  why 
such  instructiona  are  permitted." 

The  clause  of  which  complaint  Is  made 
does  not  go  too  far  in  telling  the  Jury  that 
tbey  are  not  necessarily  bound  to  disregard 


the  testimony  of  the  county  officers.  In- 
deed, the  Instruction  is  too  broad.  It  ought 
not  to  have  been  applied  to  the  county  of- 
ficers generally. 

[5]  The  closing  argument  of  the  counly 
attorney  is  criticized.  There  are  statement* 
therein  relating  to  the  expense  of  the  trial 
which  might  better  have  been  omitted.  Per- 
haps also  the  conclusion  he  drew  from  some 
of  the  evidence,  or  his  recollection  of  some 
of  the  evidence,  was  somewhat  faulty.  His 
reference  to  the  public  Interest  in  the  verdict 
and  his  suggestion  of  the  verdict  expected 
may  well  be  criticized.  A  prosecuting  of- 
ficer ought  not  to  appeal  to  the  prejudice  of 
a  Jury,  or  ask  that  they  return  a  verdict  in 
resix>nse  to  public  sentiment,  but  upon  the 
record  before  us  we  do  not  feel  called  upon 
to  hold  that  his'  remarks  were  so  prejudicial 
as  to  require  a  reversal  of  the  Judgment. 

The  assignments  have  been  considered  in 
the  order  followed  In  defendant's  brief,  and 
the  sole  question  remaining  is  the  insufficien- 
cy of  the  evidence  to  sustain  the  verdict 

[10]  Joseph  B.  Layton  was  a  well-to-do 
farmer,  who,  about  a  year  before  his  death, 
had  married  4efendant's  daughter.  In  April, 
1016,  defendant  and  his  wife  came  from  their 
home  in  California  and  took  up  their  abode 
with  Mr.  and  Mrs.  Layton.  On  the  night  of 
June  11th,  the  family,  whldi  consisted  at 
Layton  and  his  wife,  and  his  wife's  three 
year  old  child  by  a  former  marriage,  the 
defendant  and  his  wife,  and  a  servant  girl, 
had  sapper  about  8  o'clock  in  the  evening. 
The  women  cleared  off  the  table  while  Lay- 
ton  remained  seated,  reading  a  newspaper,  as 
was  his  custom.  Defendant  was  In  and  about 
the  house.  The  wom^i,  having  finished 
tbeir  work,  were  seated  on  one  side  of  the 
table,  which  was  in  a  room  used  both  as  a 
dining  room  and  kitchen,  while  Layton  was 
on  the  other  aide,  immediately  tn  front  of  a 
window,  with  a  lighted  lamp  on  the  table, 
when  a  shot  was  fired  through  the  window. 
The  bullet  passed  through  Layton's  head, 
killing  him  instantly.  The  theory  of  the  state 
was  that  Jordan  went  ontside  of  the  house, 
and  with  a  rifle  shot  and  killed  Layton,  the 
motive  being  to  obtain  possession  of  his  prop- 
erty, either  for  himself  or  for  his  daughter, 
Mrs.  Layton.  No  evidence  was  offered  in 
behalf  of  defendant.  It  would  serve  no  use- 
ful purpose  to  discuss  the  evidence  at  length. 
It  points  conclusively  to  defendant's  guilt, 
and  the  Judgment  is  affirmed. 

HAMEB,  J.,  not  sitting. 
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CHENEY  V.  STATE.    (No.  19944.) 
(Supreme  Court  of  Nebraska.    July  3,  1917.) 

(Syttahus  Jty  the  Court.) 

1.  I/ABCENT      «S=>55— CORVICTION— SUFWOIER- 

OT  or  Evidence. 
Evidence  examined,  its  substance  stated  in 
the  opinion,  and  the  same  held  insufficient  to 
sustain  a  conviction  of  the  crime  of  cattle  steal- 
ing as  charged  in  the  information. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  fS  152,  164, 166,  167-169.] 

2.  C^iMiNAi,  IjAW  i8=»631(1)— Evidewcb— Yoir 

UNTABY  OOKFESBION. 

A  statement  of  facts  daimed  by  the  prose- 
cution to  be  equivalent  to  a  confession  of  guilt 
will  not  be  considered  unless  it  is  first  shown 
to  have  been  v<^untarily  made  and  without  in- 
ducement. Jones  T.  State,  97  Neb.  161,  149 
N.  W.  327. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sg  1212,  1213.J 

3.  Labcent  «=»41— Catixb  Steaxwjg— Peoof. 

In  order  to  convict  the  defendant  of  the 
crime  of  cattle  stealing,  the  state  must  prove 
beyond  a  reasonable  doubt  that  the  defendant 
participated  in  a  larcenous  taking  of  the  prop- 
erty with  the  intent  to  convert  the  same  to  his 
own  use. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  SS  127-129.] 

4.  Labcent  «=a3(4)— Requisites— Felonious 
Intent. 

A  felonious  intent  to  convert  the  stolen  prop- 
erty to  the  defendant's  own  use  is  a  necessary 
element  of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  6-10.] 

Error  to  District  Court,  Sioux  County; 
Westover,  Judge. 

Lloyd  Cheney  was  convicted  of  cattle 
steallBg,  and  be  brings  error.    Reversed. 

Earl  McDowell,  of  Crawford,  for  plaintiff 
In  error.  The  Attorney  General,  for  the 
State. 


HAMER,  J.  The  plaintiff.  In  error,  Lloyd 
C!beney,  hereafter  called  the  defendant,  was 
tried  in  the  district  court  for  Sioux  county 
on  the  charge  of  stealing  a  steer,  and  was 
convicted  and  sentenced  to  the  penitentiary 
for  an  indeterminate  period  of  from  one  to 
ten  years.  He  brings  the  case  here  for  review 
and  alleges  certain  errors,  the  more  impor- 
tant of  which  we  will  discuss. 

[1,2]  The  first  assignment  Is  that  the  evi- 
dence falls  to  sustain  the  verdict.  It  is  shown 
by  the  testimony  that  one  Chester  H.  Kramer, 
on  whose  premises  the  steer  was  kept  at  the 
time  it  was  killed,  was  also  informed  against, 
but  not  prosecuted.  The  steer  appears  to 
have  been  running  in  the  pasture  with 
Kramer's  cattle,  and  had  been  there  since 
some  time  in  July.  It  belonged  to  a  man 
named  Wolfe.  Kramer  owned  the  ranch,  con- 
sisting of  about  1,440  acres,  and  kept  there 
from   40  to  160  head   of  cattle.     He  had 


about  90  there  December  10,  1914.  He  was 
a  man  of  family,  kept  bouse,  and  had  men 
employed  to  assist  oh  his  ranch.  He  had 
lived  many  years  at  Bancroft,  Neb.,  and  mov- 
ed from  there  up  to  Sioux  county  and  stay- 
ed there  about  two  years,  when  he  moved 
back  to  the  eastern  part  of  the  state  and  lo- 
cated at  Pender,  Neb.,  where  he  was  living 
at  the  time  of  the  trial  of  Uoyd  Cheney. 
When  Kramer  moved  up  to  Sioux  county 
from  Bancroft  he  took  with  Urn  Jcdin  E. 
Marshal],  a  witness  in  this  case.  Marshall 
was  in  the  employ  of  Kramer  on  the  ranch, 
and  was  31  years  old.  He  was  a  single  man, 
and  lived  at  Kramer's  realdenca  He  (Mar- 
shall) and  Lloyd  Cheney  worked  for  Kramer, 
the  latter  only  a  small  part  of  the  tlm&  They 
had  been  buUding  a  shed  for  him.  In  this 
shed  the  steer  was  killed  about  noon  on  the 
10th  day  of  December,  1914.  The  defendant, 
Lloyd  Cheney,  was  a  single  man.  He  lived 
with  his  sister,  Mrs.  Chris  Morgan,  and  her 
husband.  He  was  accustomed  to  visit  Kra- 
mer's, presumably  with  Ed.  Marshall.  Kra- 
mer testified  on  behalf  of  the  state  that  Chen- 
ey had  stayed  at  ids  house  on  the  night  of  De- 
cember 9,  1914.  It  is  undisputed  that  when 
the  steer  was  killed  Kramer,  the  owner  of 
the  ranch,  Ed.  Marshall,  who  was  his  hired 
man,  and  the  defendant,  Lloyd  Cheney,  were 
all  present  and  participated  in  the  butcher- 
ing. Kramer  testified  that  Lloyd  Cheney 
"was  badE  and  forth  between  the  two  places 
every  day  or  so."  He  was  then  referring  to 
bis  own  residence  and  the  Morgan  residence: 
tliat  tite  defendant  Iiad  been  at.  his  house 
three  or  four  times  liet^een  Thanksgiving 
and  the  10th  of  £>ecemt>er,  1914,  and  stayed 
overnight  two  or  three  nights,  and  after  that 
that  he  was  there  nearly  all  winter.  Prior  to 
the  10th  of  December,  1914,  he  bad  resided 
most  of  the  time  at  the  Morgan  residence, 
although  the  witness  Kramer  testified  tiiat 
the  defendant  was  first  at  one  house  and 
then  at  the  other.  Kramer  was  informed 
against,  but  he  was  not  prosecuted.  He  tes- 
tified on  behalf  of  the  state  and  against  the 
defendant  The  older  men,  Kramer  and  Mar- 
shall, were  not  prosecuted,  but  the  young 
man  was  prosecuted.  Cheney  does  not  seem 
to  have  received  any  of  the  meat  Kramer, 
being  a  man  of  family  and  having  help  em- 
ployed, may  have  needed  it 

The  testimony  of  the  main  witness  for  the 
prosecution,  Chester  H.  Kramer,  seemed  to  be 
introduced  to  show  that  he  (Kramer)  was  not 
to  be  blamed  for  butchering  the  steer.  He 
said  Cheney  had  been  riding  over  hla 
(Kramer's)  place  with  him,  and  that  they  had 
talked  about  tlie  ownership  of  the  steer;  that 
the  conversation  "naturally  took  place"  on 
the  ranch  "some  time  or  other  when  we  were 
all  together";  that  when  riding  over  the 
place  with  the  witness  Kramer  Cheney  had 
made  mention  that  "we  needed  some  meat"  ; 
that  Cheney  said,  "This  steer  ought  to  be 
butchered  before  somebody  came  and  claimed 
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It."  Kramer's  testimony  makes  Cheney  ap- 
parently anxious  that  meat  shall  be  speedily 
famished  for  the  Kramer  family,  and  also 
for  the  Morgan  family,  and  Cheney  is  made  to 
appear  anxious  for  fear  the  supply  of  meat 
will  be  lost  because  somebody  may  come  and 
daim  the  steer.  For  so  young  a  man,  21 
years  old,  Cheney  Is  made  to  show  a  very  ac- 
tive  and  persistent  anxiety  to  cause  meat 
to  be  furnished  for  other  people's  families. 
Kramer  lays  the  whole  blame  of  bringing  the 
steer  out  of  the  pasture  and  up  to  the  shed 
upon  Cheney.*  He  has  Cheney  rope  the  steer, 
and  he  says  that  no  other  person  helped 
Cheney;  but  Marshall,  Kramer's  hired  man, 
who  was  then  working  for  Kramer,  testiUed 
that  Cheney  did  not  rope  the  steer  untU 
Kramer  and  Cheney  had  together  driven  the 
steer  up  to  the  shed.  Marshall  testified, 
"Well,  sir,  I  don't  know  whether  they  drove 
him  in  (to  the  shed)  or  roped  him  and  dragged 
him  in,"  but  Marshall  remembered  that  the 
day  the  steer  was  killed  Kramer  had  gone 
over  to  Morgan's  place  in  the  morning,  and 
further  remembered  that  Kramer  was  with 
Uoyd  Cheney  when  they  got  the  steer  and 
bronght  it  in.  He  says  that  be  (Kramer) 
"come  in  with  him.  Q.  Was  he  walking  or 
horseback?  A.  I  think  he  was  horseback." 
Mrs.  Chris  Morgan  testified  that  the  morning 
of  the  day  when  the  steer  was  killed  Kramer 
came  over  to  her  house  and  asked  her  broth- 
er in  her  presence  "If  he  wonld  go  over  and 
help  him  butcher,"  and  that  her  brother 
"told  him  he  would,"  and  then  that  they 
sharpened  their  butcher  knives  on  the  grind- 
stone before  they  went  over  to  Kramer's,  and 
that  the  night  before  that  particular  night 
her  brother  had  stayed  at  Kramer's.  Her 
statement  as  to  where  her  brother  stayed  on 
the  night  of  the  8th  of  December  Is  corrob- 
orated by  Marshall's  testimony.  Marshall 
testified  that  he  (Marshall)  was  working  for 
Kramer  on  the  10th  of  December,  1914,  and 
that  the  steer  was  butchered  that  day  about 
noon,  that  Cheney  "was  there  helping  oS  and 
on,"  and  that  CSteney  did  not  stay  at 
Kramer's  the  night  before  the  steer  was  kill- 
ed. Marshall  testified  that  he  (Marshall) 
slept  at  Kramer's  the  night  before  the  steer 
was  killed,  and  testified  as  follows: 

"Q.  Tou  may  tell  the  jury  whether  Lloyd 
Cheney  stayed  in  that  house  that  night  or  not. 
A.  Well,  air,  I  don't  just  remember;  I  don't 
think  he  did,  though.  Q.  Who  stayed  in  the 
ranch  honse  that  night?  A.  Mr.  Kramer  and 
Mrs.  Kramer,  Mrs.  Bonsel,  and  myself." 

On  the  morning  of  the  day  when  the  steer 
was  killed  Kramer  left  his  home  to  go  to 
Morgan's  residence  presumably.  Marshall  so 
testified,  and  Mrs.  Morgan  saw  Kramer  there 
at  her  house  and  heard  him  ask  her  brother 
to  come  and  help  butcher,  and  Cheney  him- 
self so  testified.  At  Morgan's  place  they 
sharpened  their  bntcher  knives,  and  then 
went  over  to  the  shed  on  Kramer's  place, 
where  they  were  going  to  kill  the  steer  as 


soon  as  they  got  it  out  of  the  pasture  and 
drove  it  up  there. 

Cheney  testified  that  Kramer  came  to  Mor- 
gan's place  that  morning  and  asked  him 
(Cheney)  if  he  could  go  and  help  butcher, 
and,  whei)  he  said  that  he  could,  asked  him 
to  get  a  couple  of  butcher  knives,  and  then 
when  he  got  the  knives  they  went  out  to  the 
grindstone,  and  Kramer  turned  the  grind- 
stone, and  Cheney  held  the  knives  on  the 
stcme  so  that  they  might  be  sharpened.  As 
th^  went  to  Kramer's  through  Kramer's 
pasture  they  picked  up  the  steer.  The  steer 
and  other  cattle  were  running  in  a  pasture 
of  6(X)  to  800  acres  belonging  to  Kramer. 
They  (Kramer  and  Cheney)  were  both  on 
saddle  horses.  Cheney  so  testified,  and  be 
Is  corroborated  by  Marshall.  When  they  got 
the  steer  up  to  the  shed,  then  Cheney  roped 
it,  and  when  they  got  the  steer  into  the  shed 
Marshall  tried  to  kill  it  with  an  ax,  but,  as 
the  steer  would  not  stand  still,  Mar^all 
failed  in  his  efforts  to  kill  it,  and  then  he 
(Cheney)  shot  the  steer  with  a  revolver,  and 
In  that  way  kiUed  it 

Marshall  had  known  Kramer  at  Bancroft, 
and  came  up  from  there  with  him  to  Sioux 
county  and  worked  for  him,  and  remained 
with  him  about  14  months  and  until  after 
the  steer  was  killed.  Marshall  testified  that 
Kramer  and  Cheney  came  in  with  the  steer 
together.  He  supposed  that  they  came  from 
the  pasture.    He  remembered  that: 

"They  were  both  there  with  the  steer  •  *  • 
Q.  And  how  close  to  the  shed  were  tbey?  A. 
I  don't  know ;  tbey  was  right  close  to  it,  thongh. 
•  •  •  Q.  What  is  your  best  recollection  as 
to  whether  Kramer  was  on  horseback  or  on  foot? 
A.  I  am  satisfied  he  was  on  horseback  that 
morning.  0.  At  this  particular  time?  A.  Yes; 
he  had  his  horse  down  there  then,  when  they  was 
down  there  at  the  shed." 

When  asked  how  Kramer  came  over  to 
Morgan's  place  on  the  morning  of  the  day 
when  the  steer  was  killed  Mrs.  Morgan  an- 
swered, "He  was  on  horseback."  Marshall 
also  testified  that  Kramer  told  Cheney  "to 
go  ahead  and  shoot  It,"  meaning  the  steer. 
This  was  after  Marshall  failed  to  kiU  it  with 
an  ax. 

There  was  some  kind  of  an  arrangement 
by  which  Kramer  was  not  to  be  prosecuted. 
That  Kramer  should  show  anxiety  to  secure 
the  conviction  of  Cheney  was  natural  if  it 
in  any  way  affected  the  proceedings  touching 
himself.  That  some  sort  of  an  understand- 
ing was  arranged  between  the  county  attor> 
ncy  and  Kramer  is  shown  by  the  county  at- 
torney's testimony,  which  Is  very  candid. 

The  county  attorney  testified: 

"Q.  Mr.  Baker,  tell  the  jury  what  arrange- 
ment jrou  have  made  with  Mr.  Kramer  as  to 
immunity  in  the  case  of  the  state  of  Nebraska 
against  Kramer,  implicated  in  this  ease.  •  •  • 
A.  In  the  case  of  the  state  against  Kramer, 
you  mean?  Q.  Yes,  sir.  A.  In  that  case  the 
{acts  came  to  my  knowledge  that  there  had 
been  a  butchering  down  near  Glen,  and  that 
both  Chenejr  and  Kramer  were  implicated  in 
this  butchering,  and  I  believe  that  the  sheiiit 
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first  brooght  the  information  to  me  aboat  that ; 
•  •  •  -and  he  [the  sheriff]  brought  Kramer  to 
mj  office  in  the  courthouse,  and  I  believe  that 
^ere  Kramer  related  all  about  this  butchering, 
and  made  an  affidavit  to  what  had  happened 
down  there,  and  I  told  Mr.  Kramer  that  I  could 
not  guarantee  him  anything,  but  that  I  would 
say  to  the  district  judge  that  he  had  turned 
state's  evidence,  and  that  if  he  would  do  the 
square  thing  tliat  I  would  give  him  a.  recom- 
mend to  the  judge." 

In  any  event  Knuner  would  seem  to  have 
been  quite  active  and  his  activity  was  di- 
rected against  Cheney.  He  may  have  been 
trying  to  earn  the  recommend. 

The  youngest  man  In  the  company  was  se- 
lected seemingly  as  the  person  upon  whom  to 
Inflict  punishment.  The  Jury  were  not  satis- 
fled  and  did  not  wish  to  Inflict  the  punish- 
ment upon  young  Cheney  which  their  verdict 
called  for,  because  they  recommended  his 
pardon.  When  a  recommendation  for  a  par- 
don comes  from  a  Jury  In  a  cattle  country 
and  in  a  cattle  stealing  case,  it  may  be  said 
that  there  is  some  substantial  reason  for  It. 
In  the  verdict  In  this  case  the  jury  said: 
"But  this  jary  strongly  recommends  that  the 
defendant  be  pardoned." 

The  defendant  testified  that  he  stayed  at 
the  home  of  his  sister,  Mrs.  Morgan,  on  the 
night  before  the  steer  was  killed,  and  that 
his  sister's  husband,  Chris  Morgan,  was 
away  from  home  at  that  time,  and  that  his 
sister  and  her  two  little  children  were  the 
only  persons  there  except  himself ;  also  that 
he  had  never  talked  with  Kramer  or  any 
one  else  concerning  a  desire  to  help  in  butch- 
ering the  steer  "wMch  was  afterwards  butch- 
ered"; that  Kramer  came  over  to  Morgan's 
place  on  the  morning  of  the  day  when  the 
steer  was  killed,  and  that  be  was  riding  a 
little  buckskin  pony;  that  It  was  then  that 
Kramer  asked  for  the  butcher  knives  and 
asked  the  defendant  to  help  him  butcher,  and 
that  he  (Cheney)  agreed  to  do  so,  and  that 
together  they  then  sharpened  the  knives  on 
the  grindstone,  and  that  he  (Cheney)  got  his 
saddle  horse  and  went  home  with  Kramer, 
and  that  Kramer  said  that  the  steer  that  he 
was  going  to  butcher  was  on  the  north  quar- 
ter, and  that  they  then  took  the  one  that  was 
butchered  and  12  or  14  others  and  drove  the 
bunch  up  together ;  that  Kramer  said,  "l<et'8 
kill  him  in  the  shed  we  are  building,"  and 
that  the  shed  would  "be  a  wind-break"; 
that  he  (Cheney)  then  caught  the  steer  (with 
a  rope)  and  dragged  it  Into  the  shed  "out  of 
the  wind";  that  Kramer  said  to  "knock  it 
In  the  head";  that  they  hit  It  a  time  or  two 
with  an  as,  and  could  not  hit  it  right,  and 
Kramer  said,  '"Cheney,  shoot  him,*  and  I 
had  a 'revolver  cm  my  saddle,  and  I  shot  it, 
and  Mr.  Kramer  cut  its  throat;"  that  at  that 
time  he  (Cheney)  had  no  knowledge  as  to 
who  owned  the  steer,  and  thought  It  belong- 
ed to  Kramer,  and  that  Kramer  said  it  did; 
that  the  witness  saw  Marshall  come  In;  that 
the  witness  was  sitting  down  scraping  the 
neck  of  the  steer,  and  he  heard  "something 


sizzling  in  the  flie,"  and  that  he  looked  back, 
and  that  there  was  a  piece  of  hide  In  the 
flre;  that  the  witness  inquired  what  was  be- 
ing done,  and  that  Kramer  said,  "Tliat's  none 
of  your  damn  business;"  that  a  piece  of  hide 
had  been  cut  out,  and  it  was  that  whldi  was 
sizzling  in  the  flre;  that  the  witness  was 
about  ten  feet  from  the  fire;-  that  the  wit- 
ness ate  supper  at  Kramer's,  and  after  that 
went  home.  The  defendant  explained  that 
Kramer  came  over  on  the  day  when  tlie  steer 
was  killed  and  asked  Mm  to  come  over  and 
help  butcher  that  day,  and  that  he  said, 
"Yes ;  I  guess  so."  He  had  been  at  Kramer's 
the  day  before,  and  was  then  working  on  the 
shed,  but  that  night  he  went  home.  He  did 
not  seem  to  have  a  {guilty  knowledge  concern- 
ing the  butchering  of  the  steer  for  the  pur- 
pose of  appropriating  it  His  testimony  was 
corroborated  for  the  most  part  by  all  the  wit- 
nesses who  knew  the  facts  except  ELramer, 
who  was  peculiarly  clrcnmstanced.  Kramer 
testified  that  at  the  time  of  butchering  the 
steer  Cheney  threw  the  piece  of  hide  in  the 
flre  which  bore  the  brand  that  was  on  the 
steer.  Kramer's  testimony  was  disputed  by 
the  evidence  of  both  Cheney  and  Marshall. 
They  both  testified  that  it  was  Kramer  who 
threw  the  piece  of  hide  in  the  fire,  and  they 
substantially  agree  as  to  the  indignant  in- 
quiry which  Cheney  made  of  Kramer  concern- 
ing what  he  was  doing  when  he  threw  the 
piece  of  hide  in  the  flre.  Marshall  testified 
as  follows: 

"Q.  Did  yoD  see  any  (kin  «t  hide  in  the  fire 
burning?  A.  Tes,  sir.  Q.  I>!d  yon  hear  any- 
thing said  by  the  defendant  to  Mr.  Kramer  at 
that  time?  A.  I  heard  them  talking.  I  thought 
they  was  in  fun,  and  I  didn't  pay  moch  atten- 
tion. Q.  What  was  said  by  LToyd  [Cheney]  to 
Kramer?  A.  lioyd  asked  him  what  he  was 
doing.  Q.  And  what  was  the  reply?  A.  I  don't 
remember  whether  he  said  'dam,'  or  'damn'; 
he  said  it  was  none  of  his  bosineBS,  anyway. 
Q.  What  was  lioyd  doing  at  that  time?  A. 
Well,  sir,  I  don't  just  remember;  he  was  up  at 
the  head  end  of  the  steer." 

This  puts  Cheney  at  woi^  where  he  coald 
not  have  been  cutting  out  the  brand  and 
throvring  it  In  the  flre.  Cheney's  inquiry  as 
to  what  Kramer  was  doing  related  to  Kra- 
mer's act  In  cutting  out  the  piece  of  hide  bear- 
ing the  brand  and  throwing  It  in  the  fire. 
Kramer  resented  Cheney's  rl^t  to  interro- 
gate him.  If  Cheney  had  been  an  accomplice 
of  Kramer  he  would  not  likely  have  made 
such  an  Inquiry  In  such  a  way.  He  would 
not  have  been  surprised  and  angry.  The 
point  of  counsel  for  the  defendant  that  the 
evidence  is  InsufficieDt  to  sustain  the  verdict 
lias  much  to  support  It.  There  Is  no  evi- 
dence that  supports  the  ciiarge  against  the 
defendant  except  Kramer's  testtmony.  Kra- 
mer also  testified  that  he  thought  Cheney  had 
told  him;  he  was  not  sure.  Kramer  tried 
to  lay  all  the  blame  for  what  was  done  In 
butchering  the  steer  upon  Cbeney,  except 
that  he  acknowledged  that  he  and  Qieney 
took  the  hide  ott.  Kramer  testified  to  the 
brand  and  called  It  a  doable  "T."    He  re- 
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m«mbered  also  tbat  a  fire  was  built  Inside  of 
the  shed  so  that  they  could  warm  their 
hands  by  it  while  butchering  the  steer,  but 
he  was  sure  that  Cheney  destroyed  the  brand 
by  cutting  it  out  and  patting  the  piece  of 
hide  on  which  it  appeared  in  the  fire,  and  he 
tried  to  put  Chris  Morgan  In  the  deal,  al- 
thoui^  Morgan  was  not  at  home  and  was  not 
shown  by  any  testimony  to  have  had  any- 
thing to  do  with  the  theft  The  purpose  of 
this  was  probably  to  f-reate  suspicion  against 
Cheney  because  he  lived  with  his  sister  and 
brother-in-law. 

The  defendant  was  bom  in  Box  Butte 
county,  Neb.  His  father  took  him  along  with 
him  to  Alabama  when  he  was  about  nine 
years  old,  and  subsequently  the  son  returned 
to  Nebraska  and  to  the  old  neighborhood 
where  he  was  bom,  and  when  his  sister  got 
married  he  made  his  home  with  her  and  her 
husband,  Chris  Morgan.  He  got  employment 
at  such  work  as  he  could  get. 

The  county  attorney  In  his  cross-examina- 
tion of  Cheney  seemed  to  attempt  to  make  a 
point  of  some  sort  against  •  Cheney  because 
when  Kramer  and  Cheney  were  on  their  way 
to  Kramer's  place  from  the  Chris  Morgan's 
residence  they  picked  up  a  bunch  of  cattle 
on  Kramer's  land  and  drove  them  and  the 
steer  that  was  to  be  killed  down  to  the  shed. 
It  Is  a  matter  of  common  knowledge  that  one 
steer  by  himself  is  hard  to  drive,  but  be  Is 
easy  to  drive  If  he  is  with  ten  or  a  dozen  oth- 
er steers  and  they  are  all  driven  together. 
It  is  almost  Impossible  to  drive  one  hog  by 
himself,  but  a  dozen  hogs  may  be  driven  to- 
gether readily.  This  Is  common  farm  knowl- 
edge. The  thing  that  they  were  doing  was 
driving  that  one  steer  down  to  the  shed  so 
that  he  might  be  butchered,  but  they  took 
the  other  cattle  along  so  that  that  one  steer 
would  be  easy  to  drive.  It  was  done  under 
the  direction  of  Kramer.  It  was  Kramer's 
adventure.  We  are  unable  to  find  other  tes- 
timony than  Kramer's  to  the  effect  that 
Cheney  knew  that  the  steer  belonged  to  some 
other  person  than  Kramer. 
'  As  to  Kramer  the  killing  of  the  steer  was 
theft,  because  he  was  killing  the  steer  to  ap- 
propriate It  and  to  use  the  meat.  Am  to 
Cheney  the  steer  was  to  be  killed  for  a  law- 
ful purpose,  and  he  helped  in  the  killing  and 
butchering  because  Kramer  asked  him  to  do 
so.  There  is  a  failure  of  proof  to  connect 
Cheney  in  a  felonious  way  with  the  killing 
of  the  steer. 

There  seems  to  have  been  an  eftort  on  the 
part  of  the  sheriff  to  get  Cheney  to  plead 
guilty  before  the  county  judge  at  the  prelimi- 
nary hearing.  With  the  view  to  securing 
such  a  plea  the  sheriff  refused  to  tell  Cheney 
whether  "Kramer  had  turned  state's  evi- 
dence," but  told  blm  that  be  (the  sheriff  him- 
self) "knew  all  that  Kramer  and  Marshall 
knew  about  it"  If  Kramer  was  giving  a 
false  account  of  the  killing  of  the  steer, 
which  he  seems  to  have' been  doing,  and  this 
false  account  was  carried  to  CSieney  by  the 


sheriff,  it  would  Justly  excite  the  apprehen- 
sion of  Cheney,  and,  entirely  independent  of 
his  guilt  or  innocence,  Cheney  might  fairly 
and  reasonably  conclude  that  Kramer,  and  the 
sheriff  himself,  would  give  Just  such  an  ac- 
count of  the  butchering  of  the  steer  as  would 
result  in  his  (Kramer's)  acquittal  and  in 
Cben^s  conviction.  Under  this  sort  of  an 
account  of  the  sheriff  to  Cheney  the  latter 
appears  to  have  said,  according  to  the  dier- 
iff: 

"Well,  then,  I  wUl  go  to  the  pen  as  sure  as 
belL" 

The  sheriff  further  testified: 

"Q.  IMd  the  defendant  at  that  time  say  any- 
thlnj;  further  to  you  in  regard  to  the  killing  of 
the  steer?  A.  Why,  he  said  they  had  killed  a 
steer,  bat  he  thought  it  was  Kramer's  when  he 
killed  it.'" 

Marshall  was  never  arrested  or  in  any 
way  charged  with  stealing  the  steer,  but 
Sheriff  Hill  seems  to  have  tri^d  to  leave  the 
Impression  with  CSieney  tbat  both  Kramer 
and  Marshall  "had  turned  state's  evidence," 
which,  of  course,  Marshall  could  not  have 
done  without  being  charged  with  the  commis- 
sion of  the  crime.    HUl  testified: 

"O.  And  you  knew  there  was  no  warrant  out 
for  Marshall?  A.  Yes,  sir.  Q.  And  did  he  not 
[Cheney]  tell  you  after  you  told  him  that  Ei. 
Marshall  and  Kramer  had  turned  state's  evi- 
dence that  if  they  turned  state's  evidence  they 
have  jobbed  me,  and  I  probably  will  have  to  do 
time?    A.  Yes,  sir;    he  told  me  tbat." 


While  the  sheriff.  Hill,  finally  denied  that 
be  had  told  Cheney  that  Marshall  had  turned 
state's  evidence,  he  (Hill)  had  talked  to 
Cheney  in  such  a  way  as  to  induce  that  be- 
lief upon  Cheney's  part  HUl  denied  that 
he  told  Cheney  that  on  the  train,  bat  said  he 
told  Um  that  "in  the  jail."  This  was  decep- 
tion. The  county  attorney  either  did  not 
know  that  Kramer  and  Cbeasj  together 
drove  the  steer'  up  from  Ktames'B  pasture, 
or  he  desired  to  use  the  evidence  for  the 
sole  and  excltislve  purpose  of  convicting 
C!heney.  In  his  questions  the  county  attorney 
is  not  shown  by  the  record  to  have  asked 
whether  Kramer  helped  to  drive  up  the  steer 
from  the  pasture,  but  he  starts  In  with  the 
narrow  inquiry  concerning  what  happened 
at  the  shed.  At  the  shed  Cheney,  who  had 
been  asked  by  Kramer  to  help  butcher,  threw 
the  rope  around  the  steer's  head  and  put  the 
other  end  of  the  rope  on  the  horn  of  his 
saddle  and  pulled  the  steer  into  the  shed. 
When  Marshall  failed  to  kill  the  steer  with 
the  ax,  then  Cheney  shot  it  at  Kramer's  re- 
quest Examination  of  Kramer  by  the  county 
attorney: 

"Q.  And  how  did  this  steer  come  to  be  in 
the  shed?  A.  It  was  taken  there.  (3.  Taken 
there  by  whom?  A.  Mr.  Cheney.  Q.  How  did 
be  take  it  there?  A.  He  had  a  rope  on  him  and 
took  him  in  with  a  saddle  horse." 

The  witness  John  E.  Marshall  seems  to 
have  also  been  called  Ed.  Marshall.   He  tried 
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to  be  fairly  boneat  Kramer  at  the  pre- 
lUnlsaiy  testified  that  be  did  not  ask  Gbeney 
to  oome  over  to  bis  bouse  and  help  him 
butcher,  and  that  he  was  in  the  bouse  with 
Mrs.  Chris  Morgan.  He  testified  he  was 
there  while  the  knives  were  being  sharpened, 
but  afterward  at  the  trial  Insisted  that  be 
was  wrong  In  his  former  testimony,  and 
that  he  was  not  with  Mrs.  Chris  Morgan  at 
the  time  the  knives  were  sharpened,  but  that 
the  knives  were  sharpened  at  his  (Kramer's) 
place  on  bis  grindstone.  He  testified  that 
he  did  not  think  that  he  bad  asked  anybody 
to  help  him  butcher  the  steer  except  Ed. 
Marshall,  the  man  who  worked  for  him.  He 
did  not  think  that  there  was  a  grindstone  at 
Morgan's  place.    He  so  testified. 

When  Kramer  was  asked  If  he  had  sold 
part  of  "this  carcass,"  he  answered  that  he 
bad  not  When  asked  If  he  bad  sold  some  of 
the  carcass  to  Scott  Chalfaunt,  be  answered, 
"Tes,  Bir,"  but  subsequently  amended  It  by 
saying  tbat  b^  had  sold  some  of  the  meat 
of  the  second  animal  butchered,  and  that 
Chalfaunt  "took  a  full  quarter."  He  did  not 
know  whether  the  meat  of  this  first  steer 
bad  lasted  until  February,  1915. 

While  this  case  may  be  tried  again,  it  is 
perhaps  well  to  consider  some  of  the  other 
alleged  errors.  Kramer  testified  in  such  a 
way  as  to  cast  suspicion  upon  the  defend- 
ant by  reason  of  what  he  (Kramer)  said  In- 
dependently of  bis  direct  testimony: 

"Q.  Who  was  the  first  man  that  suggested 
butchering  this  animal?  A.  Chris  Morgan.  Q. 
That  is  the  brotbei-iu-Iaw  of  the  defendant?  A. 
Yes,  sir." 

Counsel  for  the  defendant  moved  to  strike 
this  out  as  hearsay  and  not  binding  on  the 
defendant,  nie  motion  was  overruled,  and 
tbe  defendant  excepted.  Morgan  was  never 
arrested.  Morgan  was  never  charged  in  any 
way  with  being  Implicated  in  tbe  theft,  and 
this  appears  to  have  been  done  to  give 
Cheney  a  rap.    It  was  done  upon  tbe  theory 


that  the  defendant  wunld  be  guilty  of  any 
bad  sentimmt  tliat  Morgan  might  aitertain. 
[3]  In  WaUace  v.  State,  01  Neb.  168,  135 
N.  W.  649,  it  was  said: 

"In  order  to  convict  the  defendant  of  tbe 
crime  of  larceny,  aa  charged  in  tbe  information, 
tbe  state  was  required  to  prove  beyond  a  rea- 
sonable doubt  that  defendant  participated  in  tbe 
larcenous  taking  of  the  hogs  in  question  from 
the  complaining  witness.  We  think  the  evi- 
dence was  insufficient  to  establish  tbat  fact  be- 
yond a  reasonable  doubt." 

If  Kramer's  testimony  is  to  be  taken  as 
true,  then,  and  then  only,  Is  there  enough 
evidence  against  Cheney  to  create  any  suspi- 
cion of  bis  guilt  If  we  follow  the  example 
laid  down  in  the  Wallace  Case,  we  will  re- 
verse the  Judgment  of  the  district  court  It 
should  be  remembered  that  Kramer  boldly 
expressed  the  desire  to  appropriate  the  steer. 
Such  testimony  should  not  be  permitted  to  de- 
termine the  guilt  of  any  person  unless  it  is 
corroborated  by  other  evidence  worthy  of 
belief. 

[4]  The  defendant  never  had  the  steer  in 
bis  possession.  *He  did  what  Kramer  re- 
quested him  to  do.  He  helped  to  kill  and 
butcher  the  steer,  but  be  found  it  in  Kramer's 
possession  on  Kramer's  randi,  and  he  left  it 
in  Kramer's  possession  at  Kramer's  shed. 
He  did  not  remove  the  steer,  and  therefore 
there  was  no  asportation,  and  consequently 
there  could  l>e  no  theft  Asportation,  non- 
consent  of  tbe  owner,  and  felonious  intent  to 
thereby  convert  the  stolen  property  to  the 
defendant's  own  use  are  necessary  elements 
of  larceny.  Ladeaux  v.  State,  74  Neb.  19, 
103  N.  W.  1048. 

After  Kramer  butchered  the  steer  Cheney 
visited  with  Marshall,  who  was  Kramer's 
hired  man. 

The  judgment  of  tbe  district  court  is  re- 
versed. 

SEDGWICK,  J.,  not  sitUng. 
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SODOMKA  ▼.  CUDAHY  PACKING  CO.  et  aL 
(No.  1&192.) 

(Supreme  Oonrt  of  Nebraska.     July  8,  1917.) 
(ByUabut  hy  the  Court.) 

1.  NBGUOENCE  «=9l01  —  CORTBIB^ITOBY  NSO- 

In  an  action  for  damages  caused  by  the 
negligence  of  the  defendant,  tiie  plaintiff  may 
recover,  although  himself  guilty  of  contributory 
negligence,  if  his  negligence  was  slight  as  com- 
pared with  the  negligence  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S§  8B,  163,  164,  167.] 

2.  NeOUGKRCE     «s»136(81)  —  CORTBIBtrCOBT 

Negliqencb—Degkeb— Question  foe  Jdbt. 
In  such  case  questions  of  negligence  and 
contributory  negligence  are  for  the  jury,  and  it 
is  for  the  jury  to  find  whether  the  plaintiff's 
negligence,  if  any,  vras  slight  as  compared  with 
that  of  the  defendant  But  as  in  other  cases, 
the  verdict  must  have  evidence  to  support  it. 

3.  Neoligkncs  (8=^100— Contsibutobt  Nbq- 
LiQENCE — Degree. 

To  open  the  door  of  an  elevator  shaft  and 
then  turn  one's  back  thereto  and  so  enter  it 
without  looking  to  see  whether  the  elevator  is 
there  is  such  gross  negligence  that  one  so  doing 
cannot  recover  damages  caused  by  falling  down 
the.  shaft 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  85.] 

Morrissey,  C.  J.,  dissenting. 

Appeal  from  Distrlet  Court,  Douglas 
County  ;   Estelle,  Judge. 

Action  by  Edward  Sodomka,  an  Infant,  by 
Frank  Sodomka,  bis  father  and  next  friend 
(Kristina  Sodomka  substituted  as  next 
frien'l),  against  tbe  Oudaby  Packing  Com- 
pany aild  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

J.  C.  Kiiisler,  of  Omaha,  fbr  appellants. 
Wm.  R.  Patrick,  of  Soutb  Omaha,  and  G.  J. 
Southard,  of  Grand  Island,  for  appellee. 


SEDGWICK,  J.  The  plaintiff,  an  employe 
of  tbe  def^acdant,  fell  Into  the  elevator  shaft 
and  was  Injured,  and  brought  this  action 
against  the  defendant  to  recover  damages. 
There  was  a  verdict  and  judgment  for  the 
plaintiff  for  $10,000.  The  defendant  appeal- 
ed. It  is  the  companion  case  with  No.  19224, 
which  arose  out  of  the  same  transaction. 

[1, 2]  The  plaintiff  in  the  performance  of 
bis  duties  undertook  to  take  a  two-wheel 
truck  by  way  of  the  elevator  from  the  first 
floor  to  the  third  floor.  He  went  to  the  ele- 
vator with  his  truck,  and  rang  for  the  third 
floor.  He  opened  the  door  of  tbe  elevator, 
and  then  turned  his  face  to  the  truck,  and 
when  he  heard  the  elevator  come  up  he 
backed  into  tbe  shaft,  supposing  that  the 
elevator  had  stopped,  but  tbe  elevator  had 
gone  on  up  to  tbe  next  floor,  and  so  he 
fell  and  hurt  himself.  He  reUes  upon  a  cus- 
tom to  call  tbe  elevator  by  a  certain  number 


of  rings  indicating  tbe  floor  at  which  it  is  to 
stop.  The  evidence  shows  that  tbe  elevator 
went  to  the  next  floor  above.  The  plaintiff 
says  the  custom  was  when  the  elevator  man 
was  not  intending  to  stop  tbe  elevator  where 
it  is  called  the  elevator  man  should  notify 
him  that  he  was  going  up  higher,  and  he 
relied  upon  this  custom,  and  so  did  not  look 
to  see  whether  the  elevator  had  stopped  or 
not.  There  Is  some  evidence  of  a  custom,  as 
the  plaintiff  contends,  to  enter  tbe  elevator 
shaft  backward  without  looking  to  see  wheth- 
er the  elevator  was  there.  Whether  this  cus- 
tom, if  there  was  one,  was  confined  to  this 
young  man  alone  Is  not  very  clear.  He  was 
about  17  years  of  age,  had  worked  In  this 
building  about  two  years,  and  ought  to  know 
that  such  a  custom  was  dangerous,  and  that 
to  follow  and  rely  upon  such  a  custom  was 
gross  negligence.  If  we  admit  that  tbe  eleva- 
tor man  was  not  a  fellow  servant,  and  admit 
that  he  was  negligent  In  not  notlfj'lng  the 
plaintiff  that  he  did  not  intend  to  stop  at 
his  floor,  and  that  therefore  tbe  negligence  of 
the  defendant  was  a  proximate  cause  of  the 
Injury,  the  question  then  comes  as  to  the 
negligence  of  the  plaintiff  himself.  If  the 
negligence  of  the  plaintiff  was  slight  in  com- 
parison with  the  negligence  of  the  defendant, 
be  might  still  recover. 

[3]  We  think  that  to  back  Into  the  elevator 
shaft  without  looking  where  he  was  going  is 
negligence,  and  that  it  is  such  gross  negli- 
gence that  no  Jury  should  be  allowed  to  flnd 
that  it  was  slight  in  comparison  with  the 
negHgenoe  of  the  defendant.  It  is  difllcult 
to  sea  how  one  could  be  guilty  of  more  gross 
negligence  than  to  back  Into  an  elevator 
shaft  without  looking  to  see  where  he  was 
going.  His  relying  upon  a  custom  when  na- 
ture had  given  him  eyes  is  not  excusable. 

The  Judgment  of  the  district  court  Is  re- 
versed. 


LBTTON,   X,  not  Bitting. 
C.  J.,  dissents. 


MOBBISSEY, 


SODOMKA  V.  CUDAHY  PACKING  CO. 
(No.  19224.) 

(Supreme  Court  of  Nebraska.     July  8,  1917.) 

Appeal  from  District  Court  Douglas  County; 
Estelle,  Judge. 

Action  by  Frank  Sodomka,  revived  in  the 
name  of  Kristina  Sodomka,  administratrix, 
against  the  Cudahy  Packing  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  cause  remanded. 

J.  C.  Kinsler,  of  Omaha,  for  appellant.  Wm. 
R.  Pntrick,  of  South  Omaha,  and  C.  J.  South- 
ard, of  Grand  Island,  for  appellee. 

SEDGWICK,  J.  This  action  is  based  upon 
tbe  same  facts  involved  in  'So.  19192,  163  N. 
W.  800.  That  was  an  action  by  the  young  man 
who  was  injured  by  the  accident.  This  case  is 
by  his  father  to  recover  for  loss  of  services  of 
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bia  Bcm.    There  was  a  verdict  and  Judgment  for 

the  plaintiff. 

For  the  reasons  there  given,  the  jndgment  la 
reversed,  and  the  cause  remanded. 

LErrrON,  J,  not  sitting.    MORRISSBY,  C. 
J.,  dissents. 


STATE  V.  SCOIT. 

(Supreme  Court  of  North   Dakota.     June  7, 
1917.) 

(SvUalui  by  the  Court  J 

1.  Pkbjuby  «=>19<2)  —  Invobmation  —  Stim- 

OIKKCY. 

Information  examined,  and  held  to  state  the 
crime  of  perjury. 

[Ed.  Note.— For  other  oases,  see  Perjnry, 
Cent.  Dig.  H  66,  71.] 

2.  Ceiminal  IjAW  <s=»547(4)— Evidencb— Rk- 
pobteb's  Sbobthand  Notes— Pbboicatk. 

Before  the  shorthand  notes  of  a  court  re- 
porter can  be  read  in  evidence,  the  stenogra- 
pher must  be  willing  to  swear,  not  only  that 
such  notes  were  accurately  taken,  but  that  they 
have  not  been  changed  or  altered  since  the  tak- 
ing. This  is  held  to  have  been  tlie  substantial 
import  of  the  stenographer's  testimony  in  the 
case  at  bar. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1246.] 

3.  Rkodlabitt    op    Public   Ofticeb'b    Ap- 
pointmbnt^-Statdtoet  Pbesumption. 

There  is  a  presumption  that  a  person  who 
has  acted  in  a  public  office  was  regularly  ap- 
pointed thereto. 

4.  Pkbtdst  9S986— Adkinistbation  of  Oath. 

Whether  the  clerk  of  a  county  court  is  com- 
petent to  administer  an  oath  is  a  question  of 
law  for  the  court  to  pass  upon. 

[B3d.  Note.— For  other  cases,  see  Perjury,  Cent 
Diig.  i  133.] 

6.   Pebjubt    «=»36— Matkkiaijtt— Qxjwtion 

FOB  JUBT. 

In  a  prosecution  for  perjury  the  material- 
ity of  the  questions  asked  on  the  former  trial 
and  of  the  answers  given  thereto  is  for  the  court, 
and  not  the  jury,  to  pass  upon. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Gent. 
Dig.  I  133.] 

6.  Pebjubt  4=929(2)— DiSTmoT  Absignmsitts 
-Proof. 

Where,  in  an  information  for  perjury,  there 
are  several  distinct  assignments,  proof  of  any 
one  of  them  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  if  98,  99.] 

7.  WlTNESSKB    «=370(1)— Cbbdibiutt— H08- 
TILITI. 

It  is  always  competent  to  show  that  a  wit- 
ness is  hostile  to  a  party  against  whom  be  is 
called. 

[Ed.  Note.— 'For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1189.] 

Appeal  from  District  Court,  Ward  County ; 
K.  B.  Leighton,  Judge. 

Peter  Soott  was  convicted  of  prejury,  and 
be  atq;)ea]s.  Reversed,  and  a  new  trial  or- 
dered. 

This  1b  a  proBecutlon  for  perjury.  The  la- 
formation  charges: 

"That  heretofore,  to  wit  on  or  about  the 
2Sth  day  of  January,  in  the  year  of  our  Lord 


1916,  at  the  county  of  Ward,  in  sud  state  of 
North  Dakota,  one  Peter  Scott  late  of  said 
county  of  Ward  and  state  aforesaid,  did  will- 
fully, unlawfully,  felonionsly,  knowingly,  and 
falsely  commit  the  crime  of  perjury,  committed 
as  follows,  to  wit: 

"That  at  the  said  time  and  place  at  the  regu- 
lar January  term,  in  the  year  of  our  Lord  1916 
of  the  county  conrt  of  Ward  county,  N.  D.,  being 
then  and  there  a  county  court  of  increased  ju- 
risdiction, at  the  city  of  Minot  in  the  said  conn- 
ty,  there  came  on  to  be  tried  before  the  said 
court  in  that  term  of  the  said  court  before  Hon. 
William  Murray,  then  and  there  and  still  the 
judge  of  the  said  court  and  before  the  jury  duly 
impaneled  and  sworn  for  that  purpose  by  R.  K. 
Hopkins,  the  duly  appointed  clerk  of  the  county 
court  of  the  said  Ward  county,  N.  D.,  a  certain 
issue  being  then  and  there  in  due  manner  join- 
ed 'between  the  stato  of  North  Dakota,  as  plain- 
tiff, and  Peter  Scott,  as  defendant,  upon  a  cer- 
tain criminal  information  then  pendmg  in  the 
said  court  against  him,  the  said  Peter  Scott 
for  the  crime  of  keeplngand  maintaining  a 
common  nuisance  within  Ward  county,  N.  D., 
and  at  and  npon  the  trial  of  the  said  issue  in 
the  said  court  before  the  said  judge  and  jury, 
to  wit,  on  or  about  the  28th  day  of  January, 
1916,  within  the  said  county,  Peter  Scott  late 
of  the  said  county  and  state,  appeared  and 
was  produced  as  a  witness  on  behalf  of  the 
said  defendant  in  the  said  information,  and  was 
then  and  there  sworn  by  the  said  R.  E.  Hop- 
kins, cleric  of  the  said  county  court  of  the  said 
county,  and  he,  the  said  Peter  Scott  theo  and 
there  took  his  corporeal  oath  as  such  witness 
before  the  said  court  that  the  evidence  which 
he,  the  said  Peter  Scott,  should  give  on  the  said 
trial  should  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  said  R.  E.  Hopkins, 
as  such  clerk  of  the  county  court  of  Ward  coun- 
ty, N.  D.,  having  then  and  there  due  and 
competent  authority  to  administer  said  oath  to 
the  said  Peter  Scott  in  that  behalf,  and  the 
said  Peter  Scott  being  sworn,  as  aforesaid,  it 
then  and  there,  upon  the  said  trial  of  the  said 
issue,  became  and  was  a  material  matter  of  in- 
quiry as  to  certain,  occurrences  within  Ward 
county,  N.  D.,  during  the  period  between  the 
1st  day  of  October,  A.  D.  1914,  and  the  2d 
day  of  August,  A.  D.  1916,  as  to  whether  the 
said  Foter  Scett  had  sold  any  whisky  or  beer 
or  any  intoxicating  liquors  unto  David  Franzen 
or  any  other  person  or  persons,  in  the  house  in 
which  be,  the  said  Peter  Scott  then  resided,  be- 
ing the  first  house  bax:k  of  the  Porter-Qualley- 
Nelson  Grocery  Store  in  Minot  Ward  county, 
N.  D.,  or  whether  during  the  period  between 
October  1,  A.  D.  1914,  and  August  2,  A.  D. 
1915,  in  the  place  of  residence  of  the  said 
Peter  Scott,  taae  the  first  house  back  of  the 
Porter-Qualiey-N<ttson  Grocery  Store  in  Minot 
Ward  county,  N.  D.,  he,  the  said  Peter  Scott 
had  brought  to  any  person  or  persons  and  de- 
livered to  such  person  or  pwsons  either  beer  or 
whisky  which  he,  the  said  Peter  Scott,  had  at 
the  said  time  brought  or  delivered  to  such  per- 
son or  persons  from  some  place  within  the  said 
house  and  then  received  money  in  payment  of 
such  beer  or  whisky  from  snch  person  or  per- 
sons or  whether  he,  the  said  Peter  Scott,  had, 
at  any  time  during  the  period  between  October 
1,  1914,  and  August  2,  1915,  in  tho  said  house, 
being  the  first  house  back  of  the  Porter-Qualley- 
Nelson  Grocery  Store,  received  money  from  any 
person  for  beer  or  whisky,  and  then  procured 
such  beer  or  whisky  for  and  delivered  it  to  such 
person  or  persons  such  beer  or  whitdnr  then  and 
there  taken  by  him,  the  said  Peter  Scott  from 
the  cellar  or  some  other  place  within  the  said 
house;  and  he,  the  said  Peter  Scott  having  been 
sworn  and  having  taken  his  corporeal  oath  at 
the  time  and  place  aforesaid,  upon  the  said 
trial  of  the  said  issue,  did  willfully,  unlawfully, 
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felonionsly,  kno\rinKiy|  fakdyi  and  corruptly 
and  contrary  to  hig  said  oath,  swear  befinre  the 
said  court  and  jury,  amons  otner  things,  in  sab- 
stance  as  follows: 

"  'In  answer  to  the  question,  "Did  70U  sell 
any  of  these  fellows  he  mentions  or  anybody 
else  any  beer  in  your  house?"  he,  the  said  Peter 
Scott,  replied,  "No,  sir,"  meadin;  and  indicat- 
ing thereby  that  in  tlie  first  house  bade  of  the 
Porter-Qualley-Nelson  Grocery  Store  and  durine 
the  period  between  October  1,  1914,  and  August 
2,  1915,  he,  the  said  Peter  Scott,  had  not  sold 
any  beer  to  David  Franzen,  or  any  other  person 
or  persons. 

"  'In  answer  to  the  question,  "Now  then,  re- 
ferrin^r  to  this  house,  the  first'  house  back  of 
the  Porter-Qualley-Nelson  Grocery  Store,  and 
between  October  1,  1914,  and  August  2,  1915, 
did  you  at  any  time  in  that  house  during  that 
period  sell  either  beer  or  whisky  to  any  per- 
son?" he,  the  said  Peter  Scott,  replied,  "No,  sir  " 
meaning  and  indicating  thereby  that  in  tlus 
first  house  back  of  the  Porter-Qualley-Nelson 
Grocery  Store  and  between  October  1, 1914,  and 
August,  2,  1915,  he,  the  said  Peter  Scott,  bad 
sold  neither  beer  nor  whisky  to  any  person  or 
persons. 

"  'In  answer  to  the  qnestion,  "Did  you  during 
that  period  between  October  1,  1914,  and  Au- 
gust 2,  1915,  at  any  time  furnish  to  anybody 
beer  in  that  house,  and  then  have  them  pay 
by  laying  money  on  the  table  there  and  you 
take  it  up  later  on?"  be,  the  said  Peter  Scott, 
replied,  "No,  sir,"  meaning  and  indicating  there- 
by that  in  the  first  house  back  of  the  Porter- 
Qualley-Nelson  Grocery  Store  during  the  period 
between  October  1,  1914,  and  August  2,  1915, 
be,  the  said  Peter  Scott,  had  famished  no  beer 
to  any  person  or  persona,  and  received  his  pay 
by  picking  up  money  that  they  had  laid  down 
on  a  table  in  payment  of  such  beer. 

"  'In  answM'  to  the  question.  "During  the  pe- 
riod between  October  1,  1914,  and  August  2, 
1915,  did  you  at  any  time  furnish  beer  to  any- 
body who  came  into  your  place  that  was  taken 
by  yon  from  the  cellar  in  your  house,  after 
thoy  had  first  paid  you  money  in  <»ie  of  the 
rooms  in  your  bouse,  given  the  money  to  you?" 
he,  the  said  Peter  Scott,  replied,  "No,  sir," 
meaning  and  indicating  thereby  that  in  the  said 
first  house  back  of  the  Porter-Qualley-Nelson 
Grocery  Store  in  Minot,  Ward  county,  N.  D., 
between  October  1,  1914,  and  August  2,  1915, 
he,  the  said  Peter  Scott,  bad  at  no  time  received 
money  from  any  person  or  persons  for  beer  Id 
any  room  of  that  house  and  then  brought  the 
beer'  in  exchange  for  such  moQey  from  the  cellar 
of  the  house. 

"  'In  answer  to  the  question,  "Sometimes 
when  yon  received  money,  either  35  cents  or  70 
cents  or  $1  from  Mr.  Solberg  or  others  in  on* 
room  in  your  house,  did  yon  not,  as  a  matter  of 
fact,  go  down  into  the  cellar  of  your  own  house 
and  get  the  beer?"  he,  the  said  Peter  Scott, 
replied,  "I  did  not,"  meaning  and  indicating 
thereby  that  at  the  said  time  and  place  the  said 
Peter  Scott  had  at  no  time  received  either  35 
cents,  or  70  cents  or  $1  from  Solberg  or  any 
other  person  or  persons  in  one  room  in  the  said 
house,  and  then  go  into  the  cellar  and  secure 
the  beer  for  such  purchaser. 

"  'In  answer  to  the  question,  "Did  you  dur- 
ing the  period  betweoi  October  1,  1914,  and 
August  2,  1915,  at  the  house  just  testified  to, 
being  the  first  house  back  of  the  Porter-Qualley- 
Nelson  Grocery  Store  or  at  any  other  place  in 
■Ward  county,  N.  D.,  sell  beer  or  whlskj  to  any 
person?"  he,  the  said  Peter  Scott,  repbed,  "No, 
sir,"  moaning  and  indicating  thereby  that  in 
the  said  bouse,  being  the  first  house  back  of 
the  Porter-Qualley-Nelson  Grocery  Store  in 
Minot,  Ward  county,  N.  D.,  and  between  Oc- 
tober 1,  1914,  and  August  2,  1915,  he,  the  said 
Peter  Scott,  had  at  no  time  sold  beer  or  whisky 
to  any  person  or  persons. 

"  'In   answer  to   the   question,   '^During  the 


period  between  October  1,  1914,  and  August  2, 

1915,  in  the  house  just  testified  to,  being  the 
first  house  back  of  the  Porter-Qualley-Nelson 
Grocery  Store,  Minot,  Ward  county,  N.  D.,  did 
you  at  any  time  receive  money  from  any  per- 
son and  then  bring  to  them  and  deliver  to  them 
beer  which  was  at  the  time  taken  by  you  from 
some  place,  in  that  bouse,  either  in  the  cdlar 
or  at  any  other  place  in  the  building?"  he,  the 
said  Peter  Scott,  replied:  "I  answered  that  be- 
fore. I  answered  no" — meaning  and  indicating 
thereby  that  in  the  said  house,  being  the  first 
house  back  of  the  Porter-Qualley-Nelson  Gro- 
cery Store,  Minot,  Ward  county,  N.  D.,  dur- 
ing the  period  between  October  1,  1914,  and 
August  2,  1915,  be,  tho  said  Peter  Scott,  had 
at  no  time  received  money  from  any  person  or 
persons,  and  then  brought  and  delivered  to 
them  beer  which  he,  the  said  Peter  Scott,  had 
at  that  time  taken  from  the  cellar  or  some  other 
place  in  the  said  building." 

"  'Whereas,  in  fact  it  was  not  true,  and  at  the 
time  of  so  swearimi  and  statinK  the  same  the 
said  Peter  Scott  knew  that  it  was  not  true, 
that  in  the  said  house,  being  the  first  house  back 
of  the  Porter-Qualley-Nelson  Grocery  Store  in 
Minot,  Ward  county,  N.  D.  and  during  the  pe- 
riod between  October  1,  1914,  and  August  2i 

1916.  he.  the  said  Peter  Soott.  had  not  sold  beer 
or  whisky  to  David  Franzen.  or  to  any  other 
person  or  persons,  nor  that  he.  the  said  Peter 
Scott,  at  the  said  time  and  place  had  not  re- 
ceived from  any  person  or  persons  money  for 
which  he  brought  and  delivered  to  said  person 
or  persons  beer  or  whisky,  which  he,  the  said 
Peter  Scott,  had  then  and  there  taken  and 
brought  from  some  place  in  the  cellar  or  other 
portion  of  the  house,  and  then  received  money 
from  such  person  or  persons  in  payment  of  the 
same,  which  said  money  such  person  or  per- 
sons had  put  down  on  a  table  in  the  said  house. 

"  'Whereas,  in  truth  and  In  fact,  at  said 
boose,  being  the  first  house  back  of  the  Pmrter- 
Qualley-Nelson  Grocery  Store,  in  Minot,  Ward 
county,  N.  D.,  during  the  period  between  Oc- 
tober 1,  1914,  and  August  2,  1916,  the  said 
Peter  Scott  did  sell  beer  and  whiskv  unto  David 
Franzen  and  divers  other  persons  in  said  house, 
and  that  the  said  Peter  Scott  at  the  said  time 
and  place  did  receive  money  from  divers  per- 
sons, and  did  in  return  for  such  money  procure 
and  deliver  to  such  persons  beer  and  whisky 
taken  and  brought  by  the  said  Peter  Scott  from 
the  cellar  or  some  otber  place  in  the  said  house, 
and  tbat  the  said  Peter  Scott  did.  at  the  said 
time  and  place,  bring  beer  and  whisky  from  the 
cellar,  or  some  other  place  in  the  said  house,  to 
divers  persons,  who  were  then  and  there  in  oth- 
er rooms  of  the  said  house,  and  did  receive  money 
which  such  person  or  persons  bad  first  placed 
upon  a  table  in  said  room,  all  of  which  the  said 
Peter  Scott  well  knew,  whereby  he,  the  said 
Peter  ScotL  did  then  and  there,  as  aforesaid, 
willfully,  unlawfully,  feloniously,  knowingly, 
and  falsely,  and  corruptly  commit  perjury. 

"  'This  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  North  Da- 
kota.* " 

J.  B.  Burke,  of  Minot,  and  B.  T.  Bnrke,  of 
Bismarck,  for  appellant  O.  B.  Herlgstad 
and  R.  A.  Nestos,  Asst.  State's  Attys.,  both 
of  Minot,  Wm.  Langer,  Atty.  Gen.,  and  I>.  V. 
Brennan  and  G.  K.  Foster,  Asst.  Attys.  Gen., 
for  the  State. 

BBITCE,  C.  J.  (after  stating  tbe  fhcts  as 
above).  It  la  first  alleged  that  the  trial 
court  erred  in  overruling  an  objectlcD  to  the 
Introduction  of  evidence  under  the  informa- 
tion on  the  ground  that  the  latter  did  not 
state  a  cause  of  action. 
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[1]  Hie  defendant  and  appellant  asserta 
that: 

"The  information  is  grossly  unfair  and  vi- 
cious. We  are  in  effect  cIiarKed  with  pigging, 
with  a  penalty  of  perjury  if  convicted.  We  are 
therein  accused  of  false  swearing  in  half  a  doz- 
en instances  whereof  there  was  no  testimony 
produced.  And  to  cap  the  climax,  the  informa- 
tion merely  (if  carefully  read)  charges  that  the 
'said  Peter  Scott,  did  then  and  there,  as  afore- 
said, knowingly,  falsely  and  corruptly  commit 
peijar;.'  This,  to  our  minds,  states  a  conclusion 
and  is  a  nullity  as  a  pleading." 

There  is  no  merit  In  this  objection.  The 
Information  may  have  contained  more  than 
was  necessary,  and  may  bare  been  unfair 
and  vicious.  The  objection,  however,  was 
that  it  did  not  state  a  cause  ot  action,  and 
tbis  Is  the  only  matter  that  we  have  to  consid- 
er. Tbere  la  mu(^  more  in  the  information 
than  the  statement  of  the  matters  of  induce- 
ment in  relation  to  the  prosecution  for  Cbe 
crime  of  ke^>lng  and  maintaining  a  common 
nuisance.  It  is  stated  that  material  ques- 
tions were  asked,  that  each  of  these  questions 
was  answered  no,  and  that  the  truth  was 
opposite  to  that  testified  to,  and  that  the 
said  Peter  Scott  had  knowledge  of  this  fact. 
It  also  alleges  that  in  swearing  to  these 
facts,  the  said  Peter  Scott  was  knowingly 
and  falsely  swearing  to  an  untruth.  It  then 
alleges  that  in  so  swearing  the  said  Peter 
Scott  willfully,  unlawfully,  feloniously,  know- 
ingly, falsely,  and  corruptly  committed  per- 
jury, contrary  to  the  statute. 

Nor  is  there  any  duplicity  In  the  informa- 
tion. There  is  no  attempt  to  charge  the  crime 
of  maintaining  a  common  nuisance  and  to 
obtain  punishment  therefor,  but  merely  a 
charge  that  in  a  prosecution  for  such  crime 
the  false  statements  were  mad&  It,  too, 
seems  to  us  that  the  statements  made  were  in 
relation  to  material  matters. 

[2]  The  next  objection  is  that  the  court 
erred  in  overruling  the  objection  of  the  de- 
fendant and  appellant  to  the  following  ques- 
tion: 

"Q.  Ton  may  produce  such  shorthand  notes 
in  the  trial  of  State  of  North  Dakota  v.  Peter 
Scottin  the  county  court  of  Ward  county,  N. 
D.  Was  Peter  Scott,  who  is  the  defendant  in 
tbis  action,  asked  the  foUowinir  Question:  'Now, 
then,  referring  to  this  house  back  of  the  Porter- 
Qualley-Nelson  Grocery  Store,  and  between  Oc- 
tober 1,  1914,  and  August  2,  1915,  did  you  at 
any  time  in  that  bouse,  during  that  period,  sell 
either  beer  or  whisky  to  any  person?' — and  did 
the  defendant  answer:  'No,  sir'?" 

The  objection  was  that  such  testimony  was 
incompetent,  irrelevant,  and  immaterial;  no 
foundation  laid.  The  examination  which  led 
up  to  the  question  was  as  follows: 

"Q.  Did  you  in  the  month  of  January,  or  Jan- 
uary 28,  1916,  act  as  official  stenographer  for 
the  county  court.  Ward  county,  N  D.?  A. 
Tes,  sir.  Q.  As  such  official  stenographer,  did 
you  take  the  testimony  in  the  case  of  North 
Dakota  v.  Peter  Scott,  the  defendant?  A.  Yes, 
sir.  Q.  In  the  trial  of  that  action  on  January 
28,  1916,  did  you  aa  such  otUcial  stenographer 
of  the  county  court,  Ward  county,  N.  D.,  take 
the  testimony  of  Peter  Scott,  who  is  the  de- 
fendant in  this  case?    A.  Zes,  sir.    Q.  Are  you 


at  this  time  able  to  read  the  testimony,  or  from 
your  shortland  notes  the  testimony  given  by 
Peter  Scott,  in  the  trial  of  the  case  of  State  oi 
North  Dakota  v.  Peter  Scott,  as  given  on  Jan 
uary  28.  1916.  in  the  coantv  court  of  Ward 
county,  N.  D.?    A.  Yes,  sir." 

Counsel  for  appellant  contends  that  tb» 
rule  now  generally  adopted  is  that,  before 
the  stenographer  will  be  allowed  to  testify 
from  his  notes,  rather  than  from  his  m«nory 
of  the  testimony,  or  from  bis  memory  as 
refreshed  by  such  notes,  he  must  be  willing  to 
swear  that  be  has  such  confidence  in  his 
notes  that  he  will  swear  that  the  defendant 
testified  as  tberein  disclosed;  that  be  must 
be  wllllDg  to  swear  that  the  witness  said  so 
and  so,  because  the  notes  so  read,  and  be 
can  swear  that  tbe  notes  are  accurate.  In 
other  words,  that,  if  tbe  stenographer  bases 
his  answers  to  tbe  questions,  "Did  tbe  wit- 
ness testify  BO  and  so?"  on  his  perusal  ot 
the  notes  and  not  on  bis  memory  or  knowl- 
edge, he  most  be  willing  to  swear,  not  only 
that  tbe  notes  were  accurately  taken,  but 
that  they  have  not  been  changed  since  they 
were  taken.  This  we  believe  to  be  the  cor- 
rect rule.  Yet  we  believe  that  tbe  witness 
in  tbe  case  at  bar  practically  met  these  re- 
quirements. He  testified  that  he  correctly 
wrote  in  shorthand  tbe  testimony  givm  by 
Peter  Scott ;  that  tbe  notes  be  read  from 
were  the  notes  taken  at  the  trial,  and  tbat 
be  was  "able  to  read  tbe  testimony  from  bis 
shorthand  notes  given  by  Peter  Scott  in  the 
trial  of  tbe  case  of  State  of  North  Dakota  t. 
Peter  Scott  as  given  on  January  28,  1916." 
He,  it  is  true,  did  not  say  that  tbe  notes  had 
not  been  changed.  He  did  say,  however, 
that  they  were  correctly  taken,  and  he  did  say 
that  in  reading  from  said  notes  he  could 
read  the  testimony  "as  given  on  January 
28,  1916."  Tbis  we  believe  meets  all  of  tbe 
requirements  of  tbe  rule. 

It  is  next  urged  tbat  tbe  trial  court  erred 
in  instructing  tbe  jury,  and  vic^ted  tbe  plain 
provisions  of  section  10822  ot  tbe  C<MDpUed 
Laws  of  1913,  and  assumed  to  pass  upon 
matters  ot  fact  It  is  claimed  that  he  erred 
in  chargtaig  the  Jury  as  a  matter  of  law  tbat 
the  clerk  of  tbe  oounty  court  of  Ward  coun- 
ty is  a  competent  and  proper  person  to  ad- 
minister an  oath  to  a  witness  in  any  criminal 
action,  and  also  in  cbargtng  them  that: 

"The  matters  hereinbefore  set  forth  in  Ae 
questions  alleged  to  have  been  asked  the  de- 
fendant are  matters  which  were  material  to 
the  issues  in  the  case  then  being  tried  in  coun- 
ty court" 

[3]  There  was  certainly  no  error  in  the 
charge  as  to  the  competency  ot  tbe  clerL  ot 
the  county  court  Section  7B36  of  tbe  Com- 
piled Laws  of  1918  names,  among  other  de- 
nominational presumptions,  tbe  presumption 
(14)  that  a  person  acting  in  a  public  office 
was  regularly  appointed  to  it 

[4]  Whether  the  clerk  of  a  county  court  la 
competent  to  administrator  an  oath  is  a 
question  ot  law.  State  t.  Clougb,  111  Iowa, 
714,  83  N.  W.  ISa. 
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The  materiality  of  the  qaestiona  aaked  on 
the  former  trial  and  of  the  answers  given 
thereto  were  also  qaeetlons  of  law  for  the 
court  Cothran  ▼.  State,  39  Miss.  541 ;  State 
V.  Cay  wood,  96  Iowa,  367,  65  N,  W.  386; 
State  T.  Swafford,  96  Iowa,  362,  67  N.  W. 
284;  30  Cyc.  14S6. 

[6-7]  Nor  was  any  error  committed  by  the 
trial  conrt  In  charging  the  Jury  that: 

"It  is  not  necessary  that  the  state  prove  all 
of  said  matters  were  testified  to  by  the  defend- 
ant knowingl;,  willfully,  and  corruptly,  but  it 
is  sufficient  and  the  defendant  would  be  guilty 
if  the  state  proved  all  of  the  other  material  al- 
legations of  the  information  to  be  true,  and 
that  the  defendant  willfully  and  knowingly  tes- 
tified falsely  in  any  one  particular  stated  in  this 
charge  as  being  material  matters  at  issue  in  the 
said  case  of  State  v.  Peter  Scott  in  county 
court" 

The  general  rule  Is  that: 

"Where  in  the  indictment  for  perjury  there 
are  several  distinct  assignments,  proof  of  any 
<«e  of  them  is  sufficient  to  support  the  indict- 
ment"   aO  Cyc  1452. 

We  believe,  however,  that  error  was  com- 
mitted in  the  case,  and  that  the  trial  court 
erred  in  excluding  the  testimony  of  Mrs. 
Smith,  the  housekeeper,  wbldi  tended  to  show 
bias  upon  the  part  of  the  witness  Franzen 
against  the  defendant  The  man  Franzen 
was  the  principal  witness  in  the  case.  He 
had  been  asked  whether  he  had  been  fired 
ont  of  Scott's  house  because  he  had  given  a 
party  whereat  men  and  women  had  been 
drinking  beer.  He  hesitated  and  said  that 
he  could  not  remember  the  occurrence.  He 
was  then  asked  whether,  when  Mrs.  Smith 
came  home,  she  did  not  find  him  In  the  house 
with  one  or  two  other  men  and  a  couple  of 
girls. sitting  around  a  keg  of  beer,  and  he 
answered,  "No,  sir."  He  was  then  asked,  If 
immediately  thereafter  he  did  not  come  and 
make  complaint  In  the  case  on  trial,  to  which 
he  again  answered,  "No."  Mrs.  Smith  was 
later  called  by  the  defendant  to  contradict 
Franzen's  testimony,  and  was  asked: 

"While  Dave  Framsen  was  in  your  house,  did 
you  come  there  one  evening  and  find  him  there 
with  some  othef  ■people?" 

An  objection  was  made  to  this  question, 
and  it  was  sustained.    She  was  again  asked: 

"Q.  Does  David  Franzen  owe  you  some 
money?" 

And  an  objection  was  again  sustained.  In 
this  we  think  the  court  erred.  Franzen,  as 
we  have  before  stated,  was  a  material  wlt- 
neea,  and  the  evldenoe  showed  that  he  had 
been  boarding  at  the  house  of  the  defendant 
and  the  defendant  sought  to  discredit  the 
witnesses  of  the  state  by  proof  that  the  pros- 
ecntion  was  merely  spite  work,  and  had  been 
instituted  by  the  man  Franzen  because  be 
was  Incensed  with  the  plaintiff  on  account  of 
being  turned  ont  of  his  house  and  being  ask- 
ed for  the  payment  of  a  bllL 

"It  is  always  competent  to  show  that  a  wit- 
ness is  hostile  to  the  party  against  whom  he  is 
called.    •    •    •    A  Jury  would  scrutinize  more 


dosely  and  doobtinjriy  the  evidence  ef  a  hostile, 

than  that  of  an  indifferent  or  friendly,  witness. 
Hence  it  is  always  competent  to  show  the  rela- 
tions which  exist  between  the  witncM  and  the 
party  against  as  well  as  the  one  for,  whom  he 
is  called.  If  the  witness  denies  his  hostility  or 
bias,  this  may  be  oroved  bv  other  witnesses. 
The  cross-examination  would  be  of  little  value 
if  the  witness  conld  conclude  the  adverse  party 
by  his  statements  denying  his  prejudice  or  in- 
terest in  the  controversy.  Although  it  is  the 
general  practice  to  first  interrogate  the  wit- 
ness uDon  cross-examination  as  to  his  feelings 
of  bias  or  hostility,  it  is  proper  to  prove  sudi 
hostility  by  other  comoetent  witnesses  who  can 
swear  to  the  fact"  Jonee  on  Evidence,  voL  5, 
f  828,  pp.  142-148,  149;  State  v.  Mahnberg,  14 
N.  D.  523.  625. 106  N.  W.  614. 

Thla  evidence  we  believe  to  have  been  com- 
petent and  its  exclusion  under  the  circum- 
stances  of  the  case  to  have  been  prejudicial 
error. 

Th9  judgment  of  the  district  court  Is  re- 
versed, and  a  new  trial  ordered. 

OHRISTIANSON,  J.  I  concnr  In  a  re- 
▼wsal  and  tn  the  foregoing  opinion,  but  ex- 
press no  opinion  on  whether  the  role  con- 
tended for  by  appellant's  connsel  and  dis- 
cussed In  that  portion  of  the  opinion  covered 
by  txtnigraph  2  of  the  syllabus  is  cmrrect  or 
not 


SCOTT  V.  STATE. 

(Supreme   Conrt  of  North   Dakota.     June  7, 
1917.) 

(Byttabus  hy  the  Coitrt.) 

1.  CaiMiNAL  Law  €=»1044  —  Tbial— Dibec- 
TioN  OF  Verdict. 

Error  cannot  be  predicated  upon  a  refusal 
to  advise  a  verdict  of  not  guilty  at  the  close  of 
plaintiff's  case,  when  testimony  is  thereafter  in- 
troduced by  defendant,  unless  the  motion  is  re- 
newed at  the  close  of  all  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2672,  2674,  2675.] 

2.  Intoxicating  Liquoks  «=>23e(9)  —  Ntn- 
8ANCE— Conviction— Proof. 

A  niKle  sale  will  wamnt  a  conviction  un- 
der an  information  for  keeping  and  maintaining 
a  common  nuisance  by  keeping  a  place  where 
intoxicating  liquors  are  sold  as  a  beverage  in 
violation  of  the  prohibition  law  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  811.] 

RobinsM,  J.,  dissenting. 

Appeal  from  Ward  County  Court;  Murray, 
Judge. 

Peter  Scott  was  convicted  of  keeping  and 
maintaining  a  common  nuisance.  In  violation 
of  the  state  prohibition  law,  and  he  appeals. 
Affirmed, 

R  T.  Burke,  of  Bismarck,  and  J.  B.  Burke, 
of  Mlnot  for  appellant  O.  B.  Herigstad, 
State's  Atty.,  and  R.  A.  Nestos,  Asst  State's 
Atty.,  both  of  Mlnot,  Wm.  Langer,  Atty. 
Oen.,  and  D.  V.  Brennan  and  G.  K.  Foster, 
Asst.  Attys.  Gen.,  for  the  State. 
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•  OHRISTIANSON,  3.  The  defendant  was 
tried  and  convicted  of  the  crime  of  keeping 
and  malntainlog  a  common  nuisance,'  In  vio- 
lation of  the  proTlalons  of  tbe  pr<^iIbltory 
law  of  this  state,  and  at>peals  from  the  Judg- 
ment of  conviction. 

[1]  The  first  error  assigned  is  predicated 
upon  the  denial  of  defendant's  motion  for  an 
advised  verdict  of  not  guilty.  The  record 
shows  that  this  motion  was  made  at  tbe 
close  of  plaintiff's  case  in  chief;  that  after 
the  denial  of  the  motion,  defendant  littro- 
duced  evidence,  and  that  the  motion  was  not 
renewed  at  the  close  of  all  the  evidence. 
Hence,  under  numerous  decisions  of  this 
court,  the  error,  if  any,  In  the  denial  of  de- 
fendant's motion  for  an  advised  verdict  of 
not  guilty  was  waived.  See  Budtanan  v. 
Occident  E2ev.  Co.,  33  N.  D.  346,  157  N.  W. 
122;  Halver«on  v.  Lasell,  33  N.  D.  613,  157 
N.  W.  682. 

An  examination  of  the  evidence,  however, 
also,  dlaclosea  that  the  trial  court  very  prop- 
erly denied  the  motion.  The  testimony  clear- 
ly showed  that  the  house  Involved  herein-  was 
occupied  by  and  under  tbe  control  of  tbe  de- 
fendant  One  David  Franzen  testified  that 
during  the  months  of  January,  February, 
and  March,  1915,  he  frequented  the  bouse 
occupied  by  the  defendant,  about  once 
.  a  week,  sometimes  alone  and  somefQmes 
in  company  with  friends,  and  that  during 
th^e  visits  he  purchased  beer  from  the  de- 
fendant, paying  him  therefor  35  cents  per 
bottle  OP  ?1  for  three  bottles;  that  he  pur- 
chased this  beer  both  from  the  defendant  and 
others  in  his  presence,  and  that  he  and  his 
friends  drank  the  same  upon  the  premises  In 
tbe  presence  of  the  defendant,  and  tbat  at 
times  tbe  defendant  himself  drank  with  them. 
Another  witness,  Henry  Solberg,  testified  that 
he  obtained  beer  from  the  defendant  at  the 
house  in  question,  for  which  he  (Solberg) 
Bald  35  cents  per  bottle,  or  $1  for  three  bot- 
tles; tbat  he  drank  such  beer  on  the  premis- 
es. He  further  testified  that  he  did  not  know 
wkere  defendant  obtained  the  beer,  but  tbat 
It  was  nice  and  cool  "and  suited  him  all 
right" 

It  is  virtually  conceded  that  this  testi- 
mony, if  true,  is  sufficient  to  establish  the 
crime  alleged.  But  it  Is  asserted  that  the 
witness  Franzen  was  not  worthy  of  belief, 
and  tbat  bis  t0stlmony  should  be  disregarded. 
The  credibility  of  this  witness  and  the  weight 
of  his  testimony  was  manifestly  a  question 
for  the  Jury,  and  there  Is  nothing  In  the 
record  to  Justify  a  court  in  adjudging  the 
same  Incredible  as  a  matter  of  law.  ' 

[2]  The  court  instructed  the  Jury  as  fol- 
lows: 

"The  information  in  this  case  cbarfses  the 
maintaining  of  a  common  nuisance.  Under  our 
laws  all  places  are  common  nuisancoa:  (1) 
Where  intoxicating  liquors  are  sold,  bartered,  or 
given  nway  in  violation  of  law;  or  (!2)  where 
persons  are  permitted  to  resort  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  beverage;  or 
(3)  wheM  Intoxicating  liquora  are  kept  lor  sale, 


barter,  or  delivery,  fa.  violation  of  tbe  law.  It 
i«  the  maintaining  of  a  plaot  where  these  things, 
or  one  or  more  of  them,  are  done  that  constitntes 
the  crime.  The  selling  of  intoxicating  liquors 
contrary  to  law  does  sot  constitute  the  ofrense, 
nor  does  the  keeping  of  intoxicating  liquors  for 
sale  contrary  to  law  constitute  the  offense.  Nei- 
ther is  the  offense  committed  by  permitting  per- 
sons to  resort  to.  th«  place  for  tbe  purpose  of 
drinking  intoxicating  liquors  as  a  beverage. 
They  are  evidences  of  the  offense.  It  is  keeping 
the  place  where  these  things  are  done  that  con- 
stitntes the  offense.  Proof  of  keeping  by  the  de- 
fendant, and  that  any  of  the  prohibited  acts  was 
done  by  the  defendant  in  su<Hi  place  during  such 
keeping,  would  make  tbe  offense  complete.  So 
if  you  find  from  the  evidence  beyond  a  reason- 
able donbt  that  the  defendant  kept  the  i>lace  aa 
charged  in  the  information  or  at  any  time  be- 
tween the  dates  set  out  In  tbe  information,  and 
that  any  of  the  prohibited  acts  mentioned  above 
were  done  by  him  at  such  place  during  such  time, 
you  should  find  him  guilty  aa  charged  in  the  in- 
formation. Should  yon  fail  to  find  that  the  de- 
fendant kept  the  place  dnring  mid  time,  or  fail  to 
find  that  any  of  the  acts  abeve  set  out  were  done 
as  charged  in  the  information,  yon  should  find 
the  defendant  not  guilty.  In  thit  connection,  I 
charge  you  that  it  U  a  violatiotk  of  law  to  tell 
or  keep  for  tale  intoaricating  liquors  at  a  tev- 
erage." 

The  defendant  assigns  error  upon  that  por- 
tion of  the  instruction  which  is  italicized. 
No  exceptions  were  taken  to  the  instructlous, 
and  under  the  rule  announced  by  this  court 
in  State  v.  EeUly.  25  N.  D.  339,  141  N.  VT. 
720,  no  error  can  be  assigned  on  the  Instruc- 
tions in  absence  of  proper  exceptions  filed  In 
the  court  below.  As  this  point  has  not  been 
raised  by  respondent's  co)insel,  however,  we 
shall  not  rest  our  decision  upon  this  point, 
but  will  consider  the  reasons  presented  by 
appellant  in  support  of  his  contention  tbat 
the  instruction  is  erroneous. 

Appellant  concedes  tbat  the  instruction  as- 
sailed is  abstractly  correct,  but  be  says: 

"The  effect  of  this  charge  was  to  tell  tbe  jury 
that  they  might  convict  Scott  of  a  single  sale  of 
liquor,  whereas  tbe  law  is  well  settled  that  a 
single  sale  docs  not  constitute  keeping  a  nui- 
sance." 

Appellant's  entire  argument  Is  predicated 
upon  tbe  proposition  Just  stated.  In  our 
opinion  appellant's  argument  is  predicated 
upon  an  erroneous  legal  premise.  Section 
10117,  Complied  Laws  1913,  provides: 

"An  places  where  intoxicating  Hquors  are  sold, 
bartered  or  given  away,  in  violation  of  any  of 
the  provisions  «f  tbis  chapter,  or  where  persona 
are  permitted  to  resort  for  the  purpose  of  drink- 
ing intoxicating  liquors  as  a  beverage,  or  where 
intoxicating  liquors  are  kept  for  sale,  barter  or 
delivery  in  violation  of  this  chapter,  ate  hereby 
declared  to  be  common  nuisances." 

Under  tbe  express  terms  of  this  statute  a 
place  where  intoxicating  liquors  are  sold  is 
a  common  nuisance,  and  the  i>eriN>n  wbo 
keeps  and  maintains  such  place  keeps  and 
maintains  a  common  nuisance.  It  is  not  es- 
sential that  the  place  shall  be  kept  and 
maintained  for  any  patticular  or  designated 
length  of  time,  or  that  any  particular  num- 
ber of  prohibited  acts  take  place,  A  person 
who  keeps  and  maintalus  a  place  where  In- 
toxicating liquors  are  soldi>  as  a  beverage^ 
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{MGomcB  gall(7  of  keeping  and  maintaining 
such  place  when  the  first  sale  la  made,  and 
the  place  tiierehy  stlUsed  for  the  prohibited 
pnipose;  The  aothorltlea  seem  to  be  In  ac- 
cord on  the  proposition  that  a  single  sale  la 
evidence  of  keeping  and  maintaining  a  com- 
mon nuisance  within  the  purview  of  the  stat- 
ute. State  T.  Reyelts,  74  Iowa,  490,  38  N.  W. 
377 ;  State  ▼.  Benson,  1S4  Iowa,  313,  134  N. 
W.  861 :  Bepley  v.  State,  4  Ind.  264,  68  Am. 
Dec.  628;  Shldeler  ▼.  Tribe  of  Slonx  et  al., 
168  Iowa,  417,  139  N.  W,  897,  900.  See,  also, 
Commonwealth  t.  Kerrlsaey,  141  Mass.  110, 
4  N.  E.  820;  State  t.  CkHMter,  10  Iowa,  463, 
457.  We  have  found  no  authorities  to  the 
contrary,  and  appellant's  counsel  have  dted 
none  in  their  brief. 

.  It  will  be  observed  that  the  instruction  as- 
sailed is  merely  one  sentence  of  an  Instruc- 
tion. No  role  Is  better  settled  tlian  that  the 
Instructions  must  be  construed  as  a  whole. 
The  first  words  of  the  sentence  assailed  re- 
fers to  what  had  been  said  Immediately  be- 
fore, and  states  tliat  what  fellows  must  be 
considered,  "in  connection"  with  tbe  lan- 
guage preceding. 

.Wte  are  agreed  that  no  prejudicial  error 
was  committed  by  the  use  of  the  sentence  as- 
sailed. This  disposes  of  the  only  errors  as- 
signed on  this  appeal.  It  follows  from  what 
has  been  said  that  the  Judgment  of  conviction 
most  be  affirmed. ,  It  Is  so  ordered. 

ROBINSON,  J.  (dissenting).  In  a  crusade 
against  wrong  good  people  have  often  done 
wrongs  that  woald  shame  the  devil.  A  long 
conducted  and  zealous  crusade  for  a  special 
object  becomes  a  hobby  which  narrows  the 
mind  and  dulls  the  mental  and  moral  vision 
of  the  crusaders  until  they  at  length  do  evil 
that  good  may  oome.  Snch  has  been  tbe 
grave  fault  for  which  the  overzealous  Jesuits 
have  been  banished  from  many  conntrles. 
Thus  in  the  crusade  against  liquor,  charity 
and  human  kindness  have  been  thrown  to 
the  wind  and  replaced  by  cruelty.  The  most 
drastic  and  cruel  laws  have  been  enacted; 
jury  trials  have  been  denied;  personal  Ul>er- 
ty  has  been  disregarded ;  witnesses,  prosecut- 
ing attorneys,  and  even  Judges,  have  been 
bribed  by  love  or  fear  or  filthy  lucre.  Detec- 
tive witnesses  are  employed  and  given  pay  In 
excess  of  regular  witness  fees,  and  are  In 
the  business  for  their  dirty  fee.  In  some 
cases  prosecuting  attorneys  are  allowed  a 
bribe  of  $10  for  each  count  on  which  a  party 
may  be  convicted,  and  the  judges — they  have 
reason  to  fear  and  tremble  for  their  ofilce  If 
they  fall  to  Join  the  crusade  and  to  manifest 
their  zeal. 

In  this  case  the  complaint  ts  under  a  stat- 
ute declaring  all  places  to  be  a  common  nni- 
sance  where  intoxicating  liqnors  are  sold  or 
kept  for  sale  or  gift  as  a  beverage,  and  where 
persons  resort  for  the  purpose  of  drinking 
Intoxicating  liquors  as  a  beverage.  The  pun- 
ishment of  the  first  offense  is  a  fine  of  not 
less  than  $200,  nor  more  than  $1,000,  and 


bT  imiirisonaient  of  not  less  Hian  90  days 
nor  more  than  one  year ;  and  for  the  second 
and  every  succeasive  offense  the  punishment 
is  Imprisonment  In  the  penitentiary  not  less 
than  one  nor  more  than  two  years.  This 
drastic  statute  is  under  this  section  of  the 
Constitution: 

Sec.  217:  No  person  shall  manufacture  for 
sale  or  gift  any  intoxicating  liquors,  and  no  per- 
son shall  import  any  of  the  same  for  sale  or  gift 
or  keep  or  sell  or  offer  the  same  for  sale  or  gift 
as  a  beverage. 

The  prohibition  of  the  statute  and  the  Con- 
stitution Is  only  against  a  sale  or  gift  as  a 
beverage.  In  this  case  the  complaint  charges 
defendant  with  keeping  and  maintaining  a 
common  nuisance  by  keei>ing  a  certain  build- 
ing in  which  intoxicating  liquors  were  sold 
and  bartered  and  given  away  as  a  beverage. 
The  case  was  tried  before  the  county  judge, 
and  he  granted  a  stay  of  proceedings  pending 
the  appeal.  In  his  order  granting  the  stay 
he  certified  that  In  his  opinion  the  substan- 
tial rights  of  the  defendant  as  to  the  merits 
of  the  case  had  been  violated.  Of  course, 
that  being  true,  It  was  the  duty  of  the  Judge 
to  su^end  sentence  or  to  order  a  new  trial. 

The  evidence  falls  to  show  that  any  In- 
toxicating liquors  were  sold  or  given  away  to 
be  drunk  as  a  beverage.  The  witnesses  do 
not  mention  the  word  "bevemge"  or  any  sim- 
ilar word.  As  the  testimony  shows,  defend- 
ant was  a  widower  of  63  years.  He  was  a 
regular  drayman.  He  lived  In  a  small  bouse 
with  three  small  children  and  a  housekeeper. 
The  star  witness  had  been  rooming  In  the 
house  of  the  defendant,  and  the  housekeeper 
fired  him  because  of  his  miscondoct  Then, 
Instead  of  paying  his  room  rent  and  wash 
bill,  he  went  and  made  the  complaint.  He 
testified  that  during  three  months  he  had 
roomed  In  the  house  of  defendant,  and  that 
about  once  a  we^  he  had  bou^t  and  drank 
some  beer.  Tbe  testimony  does  fairly  show 
an  occasional  drinking  of  beer  In  the  house 
of  defendant,  but  there  is  nothing  to  show 
that  the  house  was  a  resort  for  beer  drink- 
ing, or  that  it  was  in  any  why  a  disorderly 
house,  or  a  comm<«i  nuisance.  Defendant 
swore  to  his  innocence.  Then  he  was  arrest- 
ed on  a  charge  of  perjury.  He  again  swore 
to  his  Innocence  and  was  again  arrested., 
Thus  he  was  put  out  of  business ;  his  dray 
outfit  wag  confiscated;  his  home  was  broken 
up;  his  clilldren  made  wards  of  charity; 
and  he  himself  confined  and  kept  in  idle-  ' 
ness  at  the  expense  of  the  taxpayers.  Oh 
cruelty,  thou  art  a  wickedness.  One  swallow 
does  not  make  a  summer;  one  love  affair 
does  not  make  a  bawdyhouae.  The  house 
must  be  kept  as  a  resort  for  Illegal  and  im- 
moral purposes ;  the  wrong  must  be  common 
or  It  is  not  a  common  nuisance,  and  the 
Legislature  cannot  make  It  otherwise.  It 
Id  perfectly  absurd  to  say  that  the  keeping 
of  a  house  wherein  one,  two,  or  three  drinks 
are  sold  or  given  awa^  is  the  keeping  of 
a  common  nuisance. 
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In  Cana  of  Galilee  there  was  a  wedding 
fcast,  and  the  mother  of  Jeans  was  there, 
and  both  Jesns  and  his  dlsdples  were  called 
to  the  marriage,  and  when  they  wanted  wine 
the  mother  of  Jesus  said  onto  him:  The; 
have  no  wine.  Jesus  said  unto  the  servants: 
Flu  the  water  pots  with  water.  And  they 
filled  tbem  up  to  the  brim.  Then  be  said 
unto  them:  Draw  out  now  and  bear  unto 
the  governor  of  the  feast.  And  they  bear  It. 
When  the  ruler  of  the  feast  had  tasted  the 
water  that  was  made  wine,  and  knew  not 
whence  It  was,  the  governor  of  the  feast 
said  to  the  bridegroom:  Every  man  at  the 
beginning  doth  set  forth  good  wine,  and  when 
men  have  well  drunk  then  that  which  Is 
worse,  but  thou  hast  kept  the  good  wine 
until  now.  This  beginning  of  miracles  did 
Jesus  in  Cana  of  Galilee  and  manifested 
forth  his  glory. 

It  cannot  be  tmly  said  that  any  person 
at  that  feast  was  guilty  of  keeping  or  main- 
taining a  common  nuisance,  or  that  In  North 
Dakota  the  recurrence  of  such  a  marriage 
feast  would  constitute  the  keeping  or  main- 
taining of  a  common  nuisance.  In  scripture 
drunkenness  is  everywhere  denounced,  but 
on  occasions  the  drinking  of  wine  and  even 
strong  drink  is  commended.  Thus  we  did 
read :  Give  strong  drink  to  him  that  is  ready 
to  perish  and  wine  to  those  that  be  heavy 
of  heart  Let  him  drink  and  forget  his 
poverty  and  remember  bis  misery  no  more. 
Go  thy  way,  eat  thy  bread  with  Joy,  and 
drink  thy  wine  with  a  merry  heart,  for  God 
now  accepteth  thy  works.  He  brought  forth 
food  out  of  the  earth  and  wine  that  maketh 
glad  the  heart  of  man. 

And  the  Apostle  Paul  writes  to  the  Apostle 
Timothy:  Drink  no  longer  water,  but  use  a 
little  wine  for  thy  stomach's  sake  and  thy 
often  infirmities. 

It  la  right  to  forbid  the  sale  of  drinks  to 
Indians,  minors,  to  some  persons  of  Celtic 
blood,  and  to  any  person  who  does  not  know 
enough  to  care  for  himself  and  his  family; 
but  to  forbid  a  taste  of  wine,  beer,  ale,  or 
Dublin  stout  to  an  Anglo-Saxon  or  a  Teuton, 


wliy  that  is  croelty.  And,  cruelty,  tbon  art 
a  wickedness. 

Mie  majority  opinlcm  saya  It  is  virtually 
conceded  that  if  the  testimony  as  stated  be 
true.  It  is  8ufl3clent  to  establish  the  crime 
alleged.  That  is  a  grave  mistake.  There  la 
no  such  foolish  and  false  concession,  and  if 
there  were,  It  would  in  no  way  Justify  the 
court  In  sustaining  the  conviction.  The  tes- 
timony wholly  fails  to  show  that  the  defend- 
ant kept  a  disorderly  house  or  a  common 
nuisance,  or  a  house  In  an.v  way  given  to  the 
sale  or  drinking  of  intoxicating  liquors,  or 
that  he  did  an  Injury  to  any  i)erson.  Under 
the  rulings  of  the  court,  were  Christ  to  come 
to  this  state  and  to  keep  a  honse  and  to  re- 
peat the  miracle  of  the  marriage  feast,  he 
might  be  convicted  and  sentenced  to  the 
state's  prison.  That  is  nelthei;  law  nor 
gospel. 

It  is  a  matter  of  regret  that  In  some  casea 
Judges  are  too  ready  to  give  a  narrow  »nd 
cold-blooded  construction  to  drastic  statutes 
and  to  Impose  on  others  burdens  grievous 
to  be  borne,  which  they  themselves  touch  not 
with  one  of  their  fingers. 

At  the  Grand  Pacific  I  have  a  nice,  ex- 
clusive bachelor  apartment  ($45  a  month). 
Now,  if  the  Governor,  the  Bishop,  or  one  of 
the  Justices  call  on  me  and  I  open  a  bottle 
of  foamy  Dublin  stout — ^my  elixir  of  life — 
and  for  bis  stomach's  sake  or  for  good 
fellowship  give  him  a  glass  and  Join  him  la 
a  drink  with  a  thousand  earnest  wishes  for 
his  health  and  happiness,  does  that  make  my 
nice  exclusive  apartment  a  common  nulsancet 
If  I  call  oa  the  good  Bishop,  and  he  treat 
me  to  a  g^ss  or  a  bottle  of  wine,  does  that 
turn  his  palace  into  a  common  nuisance?  If 
not,  then  Is  there  one  law  for  the  palace  and 
another  law  for  the  cottage?  In  administer- 
ing the  law  we  should  never  forget  that  the 
primary  purpose  of  law  and  government  is 
to  build  up  and  not  to  pull  down,  to  assure 
the  right  of  all  to  enjoy  and  defend  life  and 
liberty,  to  acquire,  possess,  and  protect  prop- 
erty, and  to  pataue  and  obtain  aatebj  and 
happiness. 

Tbe  Judgment  shonld  be  reversed. 
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KBUEQEE  V.  FIRST  STATE  BANK  OP 
BOWBELLS. 

(Supreme  Court  of  North  Dakota.    June  2> 

1917.     On  Petition  for  Rehearing, 

July  21,  1917.) 

(SylUi1m$  by  the  OourU) 

Banks  and  Banking  «=>134(;))— Ukposits— 

Chaboes. 
In  this  case  the  plaintiff  sues  to  recover 
money  deposited  to  his  credit  in  the  defendant 
bank.  The  defense  is  that  the  bank  used  the 
d^oeit  money  to  pay  an  obligation  of  the  plain- 
tiff on  an  nppeai  bond  which  he  signed  in  a 
suit  of  one  Kennedy  against  the  Stkte  Bank  (tf 
Bowbells.  As  it  appears  that  the  defendant 
was  the  successor  of  tAe  State  Bank  and  assum- 
ed its  debts  and  liabilities,  it  had  no  right  to 
pay  its  own  obligation  and  to  charge  the  same 
to  the  plaintiff,  whose  obligation  was  of  surety 
on  the  bond. 

[Ed.  Note<— For  other  cases,  we  Banks  and 
Banking,  Cent  Dig.  i  355.] 

Appeal  from  District  C«>art,  Burfee  Coun- 
ty;  K.  E.  LeightOQ,  Judge. 

Action  by  E.  C.  Krueger  against  tbe  First 
State  Ban!:  of  fowbells.  Judgment  for  plain- 
tfS,  and  defendant  appeals.   Affirmed. 

John  B.  Qreene,  of  Mlnot  (Cbas.  J.  Flsk, 
of  Biamar^,  of  counsel),  for  appellant.  D.  O. 
Oreenleaf,  oif  Hlnot,  for  respondent 

ROBINSON,  J.  Tbe  plaintiff  sues  to  re- 
cover over  $2,000  which  he  had  on  deposit 
with  the  bank.  The  defense  is  that  the  mon- 
ey was  paid  out  for  and  at  the  request  of  the 
plaintiff  on  a  Judgment  against  him  by  oue 
Kennedy.  A  verdict  and  Judgment  was  given 
for  the  plaintiff,  and  defendant  appeals.  The 
plaintiff  claims  that  the  Kennedy  Judgment 
was  recovered  against  him  on  an  appeal  bond 
which  he  signed  as  surety  for  one  of  tbe 
banks.  Tbe  defendant  bank  absorbed  and 
took  over  tbe  property  and  assets  of  the 
State  Bank  in  whose  name  the  appeal  was 
taken.  The  State  Bank  was  perfectly  sol- 
vent, and  bad  property  more  than  enough  to 
pay  all  its  debts  and  liabilities,  and  tbe  de- 
fendant purchased  all  the  property  and  be- 
came the  successor  of  the  State  Bank.  The 
claim  Is  that  by  special  contract,  and  also  by 
operation  of  law,  tbe  defendant  bank  became 
liable  for  all  the  debts  and  obligations  of  the 
State  Bank,  including  the  liability  on  the  ap- 
peal bond  made  to  Kennedy. 

In  1906  the  State  Bank  received  from  Ken- 
nedy a  draft  for  $1,700  on  which  It  received 
tbe  money  and  wrongfully  used  the  same. 
Kennedy  sued  the  bank  to  recover  bis  monc^ 
with  Interest.  There  was  no  real  defense, 
and  Judgment  was  given  against  the  bank  for 
$2,020,  and  on  March  18,  1909,  for  the  pur- 
pose of  delay,  an  appeal  was  taken  to  the  Su- 
preme Court,  and  the  Judgment  was  affirmed. 
22  N.  D.  70,  132  N.  W.  667.  The  appeal  bond 
was  dated  October  2,  1909,  and  signed  thus: 

"State  Bank  of  Bowbells. 

^  "By  J.  D.  Langford,  Cashier. 

"X.  B.  Bickford. 

"E.  C.  Krueger." 


On  tbe  trial  of  this  case  there  was  a  'masB 
of  oral  and  documentary  evidence  submitted 
on  the  questicHi  as  to  whether  or  not  the  de- 
fendant assumed  tbe  liability  of  tbe  State 
Bank.  It  was  fairly  submitted  to  tbe  Jury 
as  a  question  of  fact,  and  tbe  verdict  was 
against  tbe  defendant  A  motion  for  a  new 
trial  was  denied.  The  reasons  given  were 
that  there  was  bo  prejudicial  error,  and  that 
tbe  defendant  had  assumed  the  liability  of 
tbe  State  Bank  upon  tbe  Kennedy  Judgment 

Exhibits  4,  S,  and  6  are  minutes  of  the 
stockholders  and  directors  of  the  respective 
banks.    Exhibit  4 : 

"A  meeting  of  the  stockholders  of  the  State 
Bank  of  Bowi>elIs  was  held  at  Bowbells  this 
16th  day  of  December,  1907,  to  consider  a  prop- 
osition made  by  the  first  State  Bank  of  Bow- 
bells, to  take  on  all  assets  and  assume  all  li- 
abilities of  tbe  said  State  Bank  of  Bowbells  at 
par  value.  On  motion  the  proposition  was  ac- 
cepted and  transfer  ordered?' 

Exhibit  6: 

"Bowbdls,  N.  D.,  Dec.  24,  1907.  A  meeting 
of  the  stockholders  and  directors  was  called,  by 
the  president  for  the  purpose  of  discussing  the 
parcoase  of  the  State  Bank  of  Bowbells.  It 
was  decided  to  take  over  the  business  of  tlw 
State  Bank,  assume  their  assets  and  liabilities 
thus  merging  the  two  institutions  under  the 
name  of  the  First  State  Bank." 

Exhibit  6: 

"Bowbells,  N.  D.,  Jan.  4,  1908.  A  meeting 
of  the  stockholders  and  directors  of  the  First 
State  Bank  of  Bowbells  was  held  in  the  office 
of  the  bank  and  the  affairs  of  the  bank  ex- 
amined. It  was  found  that  the  affairs  of  the 
State  Bank  had  been  assumed  as  per  purchase 
authorised  under  meeting  of  December  24, 
1907." 

G.  L.  Bickford  was  cboeen  president;  A. 
B.  Bickford,  cashier. 

In  the  brief  of  counsel  for  defendant  and 
appellant  the  leading  question  argued  (and 
the  only  question  of  the  case)  is :  Did  the  de- 
fendant bank  in  Its  transaction  with  the  oth- 
er bank  assume  Its  contingent  liability  to  W. 
T.  Kennedy  on  the  appeal  bond? 

Counsel  for  defendant  does  everywhere  des- 
ignate it  as  a  "contingent  liability"  and  "a 
mere  contingent  future  liability,"  and  be  bas- 
es his  argument  largely  on  tbe  assumed 
contingency  of  the  liability.  But  In  truth 
it  was  not  at  all  contingent,  and  it  was  ao 
existing,  and  not  a  future,  liability.  Tbe 
State  Bank  had  received  and  used  Kennedy's 
draft  for  $1,700,  and  the  defense  was  tbe 
merest  sham,  and  the  facts  were  known  to 
tbe  officers  of  both  hanks. 

Tbe  manifest  purpose  of  one  bank  was  to 
close  out  Its  business  and  to  dispose  of  it, 
and  the  purpose  and  agreement  of  tbe  defend- 
ant bank  and  its  stockholders,  as  expressed 
by  their  resolution,  was  "to  talEe  over  the 
business  of  the  State  Bank  and  to  assume 
Its  assets  and  liabilities,  thus  merging  the 
two  institutions  under  the  name  of  the  First 
State  Bank."  The  appeal  bond  was  signed 
after  the  merger,  and  It  was  signed  by  A.  B. 
Bickford,  cashier  of  tbe  defendant  bank,  and 
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bis  name  was  put  on  the  bond  before  tbe 
name  of  the  plaintiff,  and  presumably  the 
plaintiff  signed  the  bond  at  the  request  of  the 
defendant  bank  or  its  cashier  to  stave  off 
its  liability  on  an  obligation  for  orer  |2,000. 
While  the  appeal  was  taken  In  tbe  name  of 
the  defunct  bank,  there  are  reasons  for 
thinking  that  It  was  in  reality  taken  by  Its 
successor,  the  defendant.  If  tbe  defendant 
bank  took  the  appeal,  or  if  the  appeal  was 
really  taken  for  its  benefit,  if  It  Induced  the 
plaintiff  to  sign  the  appeal  bond,  or  if  It  In 
any  way  became  legally  bound  to  pay  the 
Kennedy  Judgment,  then  as  surety  for  the 
defendant  bank  the  plaintiff  had  a  perfect 
right  to  request  It  to  pay  the  Kennedy  Judg- 
ment and  to  discharge  him  from  the  bond  to 
which  he  had  subscribed  his  name  under  the 
name  of  defendant's  cashier. 

On  the  'trial  the  court  excluded  offers  to 
prove  in  effect  that,  when  the  defendant 
bank  contracted  to  absorb  the  other  bank,  no 
special  reference  was  made  to  Kennedy's 
claim,  that  the  book  assets  of  the  State  Bank 
amounted  to  over  $63,000,  and  Its  liabilities 
over  $43,000,  and  that  tbe  difference  was  paid 
to  the  State  Bank,  and  that  It  assumed  lia- 
bilities which  were  as  follows: 

Certificates  of  deposit $23,280  12 

Individual  deposits 20,191  63 

Interest  325  76 

The  proof  would  have  rather  strengthened 
the  claim  of  the  plaintiff.  It  indicates  that 
tbe  defendant  bank  assumed  liability  for  the 
individual  deposits,  and  the  claim  of  Kennedy 
was  an  Individual  deposit  of  $1,700,  on  which 
there  never  should  have  been  any  question  or 
dispute.  Then  the  court  excluded  an  offer 
to  prove  an  oral  agreement  between  the  two 
banks  that  the  First  State  Bank  should  not 
assume  any  liability  for  the  dalm  of  Ken- 
nedy, "nils  offer  is  in  conflict  with  the  prior 
offer  to  show  that  at  tbe  time  of  taking  over 
tbe  assets  and  assuming  the  liability  of  the 
State  Bank  of  Bowbells  no  reference  was 
made  to  the  claim  of  Kennedy,  and  the  offer 
was  not  sufficiently  specific,  as  It  did  not  In 
any  manner  disclose  the  facts  to  be  proven, 
and  It  contradicted  the  record  evidence  of  the 
agreement  on  which  all  the  parties  acted. 
There  ts  not  much  wMght  to  be  attached  to 
sQdi  rague  and  conflicting  offers  of  testi- 
mony, especially  when  the  offers  are  made' 
to  contradict  the  record  of  the  transaction 
as  made  and  entered  on  the  books  of  both 
banks. 

On  tbe  whole  It  appears  that  tbe  case  is 
fairly  submitted  to  the  Jury  and  tbe  verdict 
is  Just  and  right.  There  should  be  an  end  to 
this  long  iltigation. 

Judgment  affirmed. 

CHEISTIANSON,  J.  (concurring  special- 
ly). 1  concur  in  an  affirmance  of  the  Judg- 
ment. I  am  not,  however,  prepared  either  to 
concur  in  or  dissent  from  the  reasons  on 
which  tbe. opinion  prep^ed  by. Mr.  Ju^t^ce 


ROBINSON   is    based.     I    shall    therefore 
briefly  set  forth  the  rea&ons  which  lead  me 
to  the  conclusion  that  tbe  Judgment  Sbonld ' 
be-  affirmed. 

The  answer  "admits  that  on  the  19tb  day 
of  September,  A.  D.  1014,  tbe  defendant  had 
on  deposit' in  its  bank,  to  the  credit  of  the 
said  plaintiff,  the  sum  of  $2,068.66."  The  an- 
swer further,  "by  way  of  counterclaim  alleg- 
es: That  between  said  10th  day  of  Septem- 
ber, 1014,  and  the  Ist  day  of  October,  1914, 
the  defendant,  by  authority,  and  at  the  in- 
stance and  request  of  the  plaintiff,  paid  for 
the  use  and  benefit  of  said  plaintiff  of  the 
moneys  so  on  deposit  to  bis  credit  tbe  fall 
sum  of  $2,054.51;  that  tbe  said  defendant 
now  has  In  Its  posaessioQ  belonging  to  said 
plaintiff  the  sum  of  $14.19  for  which  said 
sum  the  defendant  hereby  offers  Judgment 
in  favor  of  the  plaintiff  with  costs  accrued 
to  the  date  of  service  of  the  answer." 

The  plaintiff  interposed  a  reply  denying 
the  allegations  of  the  counterclaim  and  re- 
fusing the  offer  of  Judgment  ccmtained  there- 
in. The  issue  raised  by  the  counterclaim 
and  tbe  reply  was  the  only  issue  of  fact  pre- 
sented by  the  pleadings  In  the  case.  As  de- 
veloped by  the  testimony,  this  issue  realty 
resolved  Itself  Into  whether  tbe  plaintiff, 
Krueger,  in  January,  1912,  requested  tbe 
bank  to  loan  to,  or  advance  for,  him  the  nec- 
essary moneys  with  which  to  pay  the  Ken- 
nedy Judgment.  Upon  this  question  there 
was  a  square  conflict  In  the  evidence.  It  la 
conceded  that  the  arrangement  with  respect 
to  the  paj'ment  of  the  Kennedy  Judgment 
was  made  between  Phelps,  the  vice  president 
of  the  defendant  bonk,  and  the  plaintiff, 
Krueger.  It  is  also  conceded  that  this  ar- 
rangement or  agreement  rested  wholly  in  pa- 
role; that  no  written  memorandum  was 
made,  nor  was  any  note  or  other  evidence  of 
Indebtedness  taken  from  Krueger.  Accord- 
ing to  the  testimony  of  Phelps,  there  were 
three  persons  present  when  the  arrangement 
was  made,  namely,  Phelps,  and  Powers,  the 
cashier  of  the  defendant  bank,  and  tbe  plain- 
tiff, Krueger.  Powers,  however,  testified 
that  he  had  no  personal  knowledge  or  rec- 
ollection of  the  conversation,  and  that  the 
principal  part  thereof  took  place  between 
Phelps  and  Krueger  In  tbe  back  room  of  tbe 
bank,  while  Powers  was  In  tbe  front  room. 

Phelps  testified  that  Krueger  requested  the 
bank  to  advance  the  moneys  required  to  pay 
the  Kennedy  Judgment,  and  that,  pursuant 
to  such  request,  the  bank  did  advance  such 
moneys  and  paid  the  judgment,  and  sabse- 
quently  charged  the  amount  so  advanced 
against  Krueger's  checking  account  In  the 
bank. 

Tbe  plaintiff,  Krueger,  testified  that  at  tbe 
time  the  action  was  commenced  against  him 
on  tbe  supersedeas  bond  In  January,  1912,  he 
had  a  conversation  with  Mr.  Phelps  in  re- 
gard to  tbe  matter;  that  during  sadL  coa- 
versatlQu  be  directed  the  attention  <Qt  Phelps 
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to  the  two  reaolatlMv  aflo^ted  by  the'attek- 
holderg'  of  the  two  banks,  at  the  time  the  de- 
foidant  bank  purchased  the  assets  of  the 
State  Bank  of  Bowbells;  that  thereupon  he 
and  Phelps  studied  the  resolutions  together, 
and  that,  after  study  and  consideration 
tliereof,  Phelps  expressed  It  to  be  his  opin- 
ion that  under  the  resolutions  the  defendant 
bank  bad  assumed  liability  for  the  claim  up- 
on which  the  Kennedy  Judgment  was  based, 
and  consequently  was  liable  for  the  payment 
of  such  Judgment.    Krueger  says: 

"I  nev«r  asked  the  bank  to  loan  me  '^800. 
Phdps  said  the  bank  was  liable  nnder  the 
tesolutions,  and  dwt  the  defendant  bank  woold 
pay  the  judgment,  get  the  $500  from  Crane  and 
$500  from  L<and8Dorougb,  and  carry  the  col- 
lateral m  stocks  and  Bonds  and  let  it  work 
out" 

Kmeger  farther  testified  that  he  did  not 
authorize  Phelps  to  send  the  money  to  pay 
the  Judgment,  and  that  Phelps  sent  it  for  the 
bank.  Kraeger  also  testlfled  that  the  de- 
fendant bank  at  one  time  charged  against 
him  upon  his  bank  book  the  expense  of  a 
certain  trip  made  by  Pbelps  to  Idaho  to  see 
Mr.  Land»borongfa  in  regard  to  the  Kennedy 
Judgment;  that  plaintiff  upon  receiving  his 
bank  book  objected  to  such  charge;  and  that 
the  defendant  bank  receded  from  Its  position 
and  eliminated  the  charge.  The  evidence 
shows  that  the  bank  paid  thie  Kennedy  Judg- 
ment In  January,  1912;  that  in  the  month  of 
April  following  the  plaintiff,  Krueger,  had  on 
depoedt  in  the  defendant  bank  in  his  check- 
ing account  therein  an  amount  considerably 
in  excess  of  the  amount  of  money  Involved  In 
this  litigation;  that  such  moneys  remained 
on  deposit  In  the  bank  for  some  time;  and 
that  the  defendant  did  not  endeavor  to 
charge  the  amount  of  the  alleged  claim  to  the 
account  of  Krueger  until  in  September,  1914. 
The  evidence  also  discloses  the  fact  that 
Phelps,  the  vice  president  of  the  defendant 
bank,  was  a  lawyer. 

It  seems  clear  to  me  that  the  case  involves 
purely  and  simply  a  question  of  fact,  viz. 
Whether  the  bank  advanced  the  thoneys  to 
pay  the  Kennedy  Judgment  upon  the  request 
of  the  plaintiff,  Krueger,  or  whether  It  i>ald 
the  same  toluntarlly  and  without  any  re- 
quest from  Krueger. 

No  error  is  predicated  upon  the  court's  in- 
structions to  the  Jury,  and  consequently  the 
instructions  must  be  assun^ed  to  be  cofrect. 

Appellant,  however,  assigns  error  on  the 
court's  refusdl  to  receive  certain  evidence 
offered  by  the  defendant  for  the  purpose  of 
showing  what  liabilities  were  contemplated 
by  the  parties  in  the  two  resolutions  referred 
to  in  the  majority  opinion.  Defendant  offer- 
ed to  prove  that  it  was  agi^ed  by  the  direc- 
tors and  stockholders  of  the  respective  banks 
that  tlie  then  pending  .suit  of  Kennedy  upon 
which  the  judgment  w;a8  obtained  was  not  to 
he  assumed  by  the  deifendnnt  bank. 

In  my  opinion,  it  Is  not  necessary  to  de- 
termine ia  ttals  'caas.  wtafitbwr.'the  two  i«sola- 


tteifli  'must  be  taken  to  embody  the  entire 
contract,  or  whether  they  are  to  be  deemed 
merely  evidence  tending  to  establish  contrac- 
tual relations  which  may  be  explained  and 
supplemented  by  other  testimony.  An  ezam- 
li&tlon  of  the  record  shows  that  the  two  res- 
olutions were  received  lu  evidence  without 
objection,  although  a  considerable  time  sub- 
sequent thereto  defendant  moved  tliat  they 
be  stricken  out. 

Whether  the  defendant  bank  had  assumed 
the  Kennedy  <4alm  under  its  contract  with 
the  Sttate  Bank  of  Bowbells  is  not  an  issue 
raised  by  the  pleadings.  The  sole  issue  rais- 
ed by  the  pleadings  is  whether  the  defendant 
"by  antfaDrity,  and  at  the  Instance  and  re- 
quest of  the  plaintiff,  paid  for  the  use  and 
benefit  of  said  plaintiff,  of  the  moneys  so  on 
deposit  to  his  credit,  the  full  sum  of  $2,- 
0S4.61."  It  19  manifest  that  the  defendant 
bank  bad  no  authority  to  pay  such  Judgment 
of  its  own  volition,  and  charge  the  same 
against  plaintiff's  account  In  the  bank. 
Whether  plaintiff  requested  defendant  bank 
to  pay  such  judgment  depends  upon  what 
was  said  in  the  conversation  between  the 
plaintiff  and  Phelps.  As  already  stated,  the 
testimony  of  the  plaintiff,  Krueger,  Is  to  the 
effect  that  these  resolutions  were  considered 
and  read  over  during  the  conversation  be- 
tween Krueger  and  Phelps.  Powers,  the 
cashier  of  the  defendant  bunk,  also  testified 
that  Phelps  had  stated  to  him  that  "a 
broad  construction  may  be  an>lled  to  the 
resolutions,"  and  the  bank  thereby  held  re- 
sponsible for  the  Kennedy  Judgment  nnder 
the  resolutions. 

The  Jory  was  entitled  to  know  everything 
that  was  said  during  such  conversation. 
And  as  these  resolutions,  according  to  plain- 
tiff's testimony,  formed  part  of  the  matter 
discussed  and  considered  during  such  con- 
versation, they  were  properly  received  In  evi- 
dence in  connection  therewith,  regardless  of 
their  contractual  force  or  effect  What  the 
defendant  <rflered  to  prove  did  not  relate  to 
anything  said  or  considered  during  the  c<m- 
versation  between  Krueger  and  Phelps,  but 
something  which  took  place  at  the  time  the 
resolutions  were  aAofteA  five  years  previous 
thereto.  It  seems  self-evident  that  this  was 
not  material  Md  could  have  no  possible^ 
bearing  upon  the  conversation  which  took* 
place  -between  Pbelps  and  Krueger,  unless  it 
was  also  shown  that  the  matter  which  de- 
fendant offered  to  prove  was  known  to 
Phelps  and  Krueger  and  considered  or  dis- 
cussed by  them  during  their  conversation. 

The  pivotal  question  in  the  case  was 
whether  the  plaintiff  requested  the  defend- 
ant bank  to  advance  th6  money  and  pay  the 
Kennedy  Judgment  for  him.  The  answer  to 
this  question  must  be  found  in  the  conversa- 
tion K>tween  Phelps  and  Krueger. 

The  Jury  which  heard  the  testimony  upon 
this  question  believed  the  plaintiff's  version 
thereof,  to  be.  the  correct  one.    Tbe  Jury's 
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finding  Is  amply  supported  by  the  evldoice, 
and  Is  binding  on  this  court. 
The  Judgmeat  should  be  affirmed. 

On  Petition  for  Rehearing. . 

ROBINSON,  J.  No  decision  of  a  canse  la 
ever  satisfactory  to  the  party  against  whom 
it  la  glren.  Thongh  tills  case  has  been  well 
argued  and  considered,  a  motion  is  filed  to 
reargue  and  reconsider  it  on  every  point  that 
has  been  argued  and  considered.  The  case 
is  fairly  debatable.  It  is  <me  on  which  law- 
yers and  Judges  may  differ  and  continue  to 
differ  even  if  there  were  a  dozen  argnmenta 
The  case  turns  not  so  much  on  questions  of 
law  as  on  disputed  Questions  of  fact,  and  in 
reasoning  and  drawing  Inferences  from  prov- 
en facts  there  is  great  reason  for  differences. 
The  facts  and  the  law  are  stated  in  the  opin- 
ion which  has  been  signed  and  ccmcurred  in 
by  all  the  Judges  and  by  the  special  (pinion 
of  Judge  GHBISTIANSON.  Thus  aU  the 
Judges  of  this  court  and  the  Judge  of  the 
district  court  have  concurred  in  the  verdict 
of  the  Jui7,  and  it  is  idle  to  continue  the  ar-. 
gument. 

Motion  denied. 


MURPHX  et  al.  v.  WILSON  et  al 

(Supreme  Court  of  North  Dakota.     April  24, 

1917.    On  Petition  for  Rehearing, 

July  14,  1917.) 

(Byllahut  ftv  i'ht  Court.) 

1.  Taxatiow   ®=>761— Tax   De«d— Vaumit. 

A  tax  deed  is  void  on  its  fkce  when  it  shows 
a  sale  of  land  in  a  manner  not  authorized 
by  statute. 

fEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  II  1509,  1510-1513.] 

2.  JuDQMENT  «=»670—C0NCLtT8ivENE88— Pas- 
ties. 

A  Judgment  against  one  in  an  individual 
capacity  is  not  a  bar  to  a  claim  which  is  assert- 
ed by  him  in  a  representative  capacity  or  as 
the  successor  In  interest  to  a  corporation  which 
was  not  precluded  by  the  original  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  81  1181,  1185.] 

Appeal  from  District  Court,  Logan  County; 
W.  L.  Nuessle,  Judge. 

Action  to  quiet  title  by  J.  J.  Murphy  and 
others  against  Jones  T.  Wilson  and  others. 
.Judgment  for  defendants,  and  plaintiffs  ap- 
peal.    Affirmed. 

See,  also,  28  N.  D.  619,  149  N.  W.  967. 

Watson  &  Young  and  B.  T.  Conmy,  all  of 
Fargo,  for  appellants.  Miller,  Zuger  &  Tll- 
lotson,  of  Bismarck,  and  W.  P.  CosteUo,  of 
Great  Falls,  Mont,  for  respondents. 

ROBINSON,  J.  This  action  Is  the  second 
edition  of  a  similar  action  commenced  seven 
years  ago  to  quiet  title  to  a  half  section  of 
land  in  Logan  county.  S.  %  23— 134— 7a 
The  defendants  own  the  patent  tltl6,  and  the 
plaintiffs  claim  under  tax  deeds  which  are 


void  on  their  faoa  and  appeal  to  tUs  oonrt 
from  a  Judgment  against  them.  In  August, 
1912,  the  plaintiffs  obtained  a  default  Judg- 
ment against  the  Wilsons  and  John  R.  Mul- 
vane,  to  the  effect  that  they  have  no  estate 
or  Interest  in,  or  li»i  or  incumbrance  upon, 
said  property.  The  title  to  the  property  was 
in  the  corporation,  and  it  served  an  answer 
claiming  title,  but  during  the  protracted  liti- 
gation it  died  and  expired  by  lapse  of  time, 
and  was  succeeded  by  the  parties  that  had 
made  default  Then  the  plaintiffs  moved  to 
dlsmisa  their  action  against  the  corporation, 
with  a  view  of  insisting  on  their  default 
Judgment  against  the  other  defendants.  The 
case  went  to  the  Supreme  Court  (28  N.  D. 
521,  149  N.  W.  957),  and  It  was  held  that  the 
default  Judgment  was  properly  set  aside,  and 
that  the  motion  for  substitution  of  the  trus- 
tees should  have  beeb  granted  and  the  ac- 
tion continued  against  them  under  new 
pleadings,  and  so  the  case  was  remanded. 

[1]  On  June.  1916.  Judgment  was  duly  en- 
tered, quieting  title  in  the  defendants,  and 
the  plaintiffs  appealed  to  this  court,  demand- 
ing a  review  of  the  entire  easel  The  review 
Is  short  The  defendants  have  the  patent 
title,  and  the  claim  of  the  plaintiffs  is  based 
on  two  tax  deeds  which  are  obviously  void 
on  their  face.  The  tax  deteds  are  dated  Jan- 
uary 30,  1906.  One  deed  recites  a  sale  made 
in  December,  1902,  for  the  taxes  of  1901  of 
the  S.  W.  \i  section  27,  township  134,  range 
73,  to  W.  C.  Foster,  for  the  sum  of  $10.99,  be- 
ing the  amount  of  taxes,  penalty,  and  costs 
charged  against  the  land,  and  that  the  sale 
was  made  for  the  smallest  or  least  quantity 
of  the  tract  that  would  sell  for  the  total 
amount  of  t^e  toxes,  penalty,  and  interest 
The  other  tax  deed  was  In  all  rejsi;>ects  the 
same,  only  the  tract  described  is  S.  E.  Vi  of 
the  same  section.  As  the  sale  was  made  in 
December,  1902,  it  was  made  under  chapter 
154,  Laws  1901,  which  provides  that  at  a  tax 
sale  each  tract  or  lot  shall  be  offered  sepa- 
rately and  struck  off  to  the  bidders  who  wUl 
pay  the  total  amount  of  taxes,  penalty,  and 
costs  charged  against  It,  for  the  lowest  rate 
of  interest  from  the  date  of  sale.  Now  it 
appears  from  the  tax  deeds  that  the  sales 
were  made  in  a  manner  not  authorized  by 
statute,  and  so  It  appears  from  the  tax  sale 
certificates.  And  hence  they  are  all  obvious- 
ly void  on  their  face.  The  record  shows 
several  other  fatal  defecte,  needless  to  con- 
sider. One  such  defect  is  quite  enough. 
There  was  no  reason  for  making  a  long  pro- 
tracted and  expensive  defense  of  several 
years,  or  any  defense  in  tills  case.  There 
was  no  reason  for  taking  a  mass  of  evidence 
on  matters  having  no  bearing  on  the  title  to 
the  land. 

[2)  And  there  Is  no  possible  reason  for  ar- 
guing that  the  plaintiffs  have  any  claim  un- 
der a  default  Judgment,  which  has  been  set 
aside  and  held  void  by  the  district  court  and 
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by  this  court  28  N.  D.  321.i  When  the  orig- 
inal action  was  commenced  in  February, 
1910,  It  was  based  on  the  rold  tax  deeds,  and 
those  deeds  are  still  void.  The  complaint 
stated  no  cause  of  action  against  any  party 
only  the  Kansas  Land  ft  Loan  Company.  It 
averred  that  the  company  owned  the  patent 
title  to  the  land,  and  that  the  other  defend- 
ants might  claim  some)  title  or  Interest  as 
the  Incorporators  and  stockholders.  Now, 
then,  the  plaintiffs  dismissed  their  action 
against'  the  company  and  took  a  default  judg- 
ment against  the  other  parties,  declaring  that* 
they  had  no  title  or  interest  in  the  land. 
Now  pending  this  long-winded  and  manlfestr 
ly  groundless  action,  the  corporation  has 
ceased  to  exist,  and  the  other  defendants 
have  succeeded  to  the  title  of  the  corpora- 
tion, and  they  have  been  made  parties  to  the 
action  and  obtained  a  Judgment  which  is 
manifestly  just  and  right.  And  as  the  de- 
fendants paid  into  court,  for  the  benefit  of 
the  plaintiffs,  all  sums  of  money  paid  by 
them  as  taxes,  regardless  of  ths  validity  of 
such  taxes,  the  plaintiffs  have  no  cause  for 
complaint 
■  The  Judgment  is  affirmed. 

On  PcMtloD  for  Rehearing. 

Some  three  years  ago  this  action  was  com- 
menced by  the  plaintiffs  against  the  defend- 
ants and  against  a  corporation  which  then 
bad  title  to  the  land  in  question.  The  com- 
plaint in  that  action  averred  that  the  de- 
fendants In  this  action  weref  made  parties, 
not  because  they  then  had  any  claim  or  title 
to  the  land,  but  because  they  might  acquire 
title.  The  complaint  stated  no  cause  of 
action  against  the  defendants  In  this  action, 
but  on  failure  of  the  deifendants  to  answer, 
plaintiffs  took  a  default  judgment,  declaring 
that  the  defendants  had  no  title  or  interest 
In  the  land.  The  default  was  very  properly 
set  aside,  and  the  judgment  setting  it  aside 
is  not  in  any  way  open  to  review  or  question. 

The  case  was  duly  brought  to  trial  on  the 
Issues  presented  by  the  respective  claims  of 
the  plaintiffs  and  the  defendants.  The  dis- 
trict court  gave  Judgment  in  favor  of  the 
defendants,  which  has  been  affirmed  by  the 
decision  of  this  court  Now  the  i^aintlffs 
present  a  petition  for  rehearing,  virtually  at- 
tacking the  decision  of  this  court  and  ask- 
ing the  court  to  reconsider  serreral  matters 
having  no  bearing  on  the  case.  Such  a  peti- 
tion looks  like  an  impoeition.  The  default 
Judgment  is  not  in  the  case.  It  was  com- 
pletely wiped  out  by  the  decision  of  this 
court  The  plaintlfTs'  claim  of  title  is  based 
on  a  tax  deed  manifestly  void  on  its  face. 
The  plaintiffs  have  never  had  any  color  of 
title  to  the  land  or  any  reasonable  excuse 
for  this  long-protracted  litigation.  It  is  con- 
ceded that  Jones  T.  Wilson  owned  the  patent 
title  to  the  land,  and  he  made  a  deed  pur- 
porting to  convey  it  to  his  corporation  which 
has  ceased  to  exist  and  now  he  and  the  otb- 
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er  defendants  have  the  patent  title  and  a 
right  to  the  Immediate  possession  of  the 
land  without  any  further  delays  or  vexatious 
litigation. 
Motion  denied. 

BIRDZiBLL,  J.  Counsel  for  appellants 
have  filed  a  long  petition  for  rehearing  In 
this  case,  which  is  directed,  not  only  to  the 
opinion  filed  upon  this  appeal,  but,  as  is  the 
case  with  a  large  portion  of  the  brief  on 
appeal  to  the  former  decision  of  this  court 
in  the  case  of  Murphy  v.  Missouri  &  K.  Liand 
&  L.  Co.  et  aL.  28  N.  D.  519,  149  N.  W.  957, 
as  well.  It  is  contended  that  because  the 
defendants,  some  of  whom  had  defaulted  be- 
fore the  original  trial,  had  been  referred  to 
In  the  complaint  as  those  who  "may  claim 
some  Interest  or  estate  in  said  land  so  they 
(plaintiffs)  are  Informed  and  believe  because 
they  ard  Incorporators,  stockholders,  or  trus- 
tees in  the  Missouri  &  K.  Land  &  L.  Com- 
pany" a  default  judgment  against  them  in 
individual  capacity  would  prevent  them  from 
subsequently  asserting  a  title  that  devolves 
upon  theim  as  trustees  of  a  defunct  corpora- 
tion. This  question  was  disposed  of  upon 
the  former  appeal,  and  the  rule  there  laid 
down  and  directions  given  have  become  the 
law  of  the  case.  In  that  appeal  the  default 
Judgment  was  sett  aside,  and  the  trustees' 
names  were  ordered  substituted  as  of  Sep- 
tember 3,  1912,  the  date  of  their  applicati<KL 
It  is  strenuously  argued  that  neither  the  dis- 
trict court  nor  this  court  had  power  to  enter 
,any  crdenr  or  judgment  depriving  the  plain- 
tiff and  appellant  of  the  benefit  of  the  de- 
fault judgment  previously  obtained.  Bat 
this  court  is  of  the  opinion  that  from  its 
commencement  to  its  conclusion  by  a  final 
judgment,  the  district  court  and  this  court, 
upon  appeal  under  the  de  novo  statute,  has 
ample  authority  to  efnter  such  orders  or  to 
modi^  any  orders  previously  entered  as' to 
enable  it  to  render  a  proper  judgment  upon 
the  merits.  Furthermore,  this  court  is  of 
the  opinion  that  the  former  decision  touching 
this  question  has  beteome  the  law  of  the  case. 

The  petition  enumerates  a  number  of  ques- 
tions, relating  to  the  power  of  the  defunct 
corporation  to  hold  a  title  which  could  de- 
scend to  the  trustee  defendants  as  its  succes- 
sors. These  are  raised  and  discussed  In  the 
brief,  but  are  not  referred  to  in  the  original 
opinion  filed  upon  this  appeal  If  all  the 
contentions  of  the  appellant  in  this  connec- 
tion are  correct,  we  do  not  see  wherein  their 
title  is  strengthened.  These  aref  questions 
which  the  original  grantor  could  not  raise 
because  he  Is  not  i>ermitted  to  thus  collater^ 
ally  attack  the  corporate  existence  (10  Cyc. 
1134);  much  less  can  the^  be  raised  by  one 
who  is  a  stranger  to  the  chain  of  the  title. 

The  petition  for  rehearing  is  denied. 

BRUCE,  C.  J.,  and  CHRISTIANSON  and 
GRACE,  JJ.,  concur  in  Mr.  Justice  BIBD- 
ZELL'S  o{4nion  on  the  rehearing.   . 
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BATNB  ▼.  THORSON  et  aL 

(Supreme  Court  of  North  Dakota.     June  80, 
1917.) 

(Byttabut  by  the  Court.) 

BBIDGES        €=»20(3)  —  CONSTBDCTIOIt  —  Plakb 

AND  Advkbtisbujents— Statute. 
Sections  8276,  3286.  1951,  and  1963  of 
the  Compiled  Laws  of  1913  construed  in  refer- 
ence to  the  power  of  boards  of  county  commis- 
Bioners  to  construct  bridges;  held,  that  except 
in  the  emergency  cases  provided  iot  in  section 
1953,  boards  of  county  oommiaaoDets  may  not 
contract  for  the  construction  of  bridges  costing 
more  than  $100  without  obtaining  plans  and 
^>ecifieation8  of  the  proposed  bridge  and  adver> 
tising  for  sealed  bids  thereon,  as  provided  in 
section  1951  of  the  Compiled  Laws  of  1913. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  i  8.] 

Robinson,  J.,  dissenting. 

Appeal  from  District  Court,  Bowman  Conn- 
ty ;  W.  O.  Crawford,  Judge. 

Action  by  A.  Y.  Bayne,  doing  business  as 
A.  Y.  Bayne  tc  Co.,  against  P.  J.  OKorson  and 
others.  County  Commissioners,  and  the  Board 
of  County  Commissioners  and  Oie  County  of 
Bowman.  Judg^nent  ft>r  defendants  for 
costs,  and  plaintiff  appeals.    Affirmed. 

This  Is  an  appeal  from  a  Judgment  for 
costs  entered  in  favor  of  the  defendants  in 
an  action  brought  to  recover  the  contract 
price  of  bridge  materials  in  place  supplied 
to  the  county  of  Bowman,  during  the  year 
1912,  in  the  construction  of  a  certain  bridge. 
The  facts  are  stipulated  and  are,  in  sub- 
stance, as  follows: 

The  county  commissioners  of  Bowman 
county  duly  advertised  for  sealed  bids  for 
furnishing  materials  In  place  for  all  bridge- 
work  required  in  the  county  for  one  year 
from  date,  the  bids  to  be  opened  on  April 
2,  1912.  Pursuant  to  this  notice  the  plaintiff 
submitted  a  bid  as  follows: 

Steel  Bridge  Material  Delivered  F.  O.  B.  Any  Sta- 
tion In  County. 
I-beam  bridges,  8  lines  <"  Joists,  per  toot  of 

bridge  4  «  SO 

I-beam  bridges,  8  Unea  7"  joists,  per  toot  ot 

bridga    7  40 

I-beam  bridges,  g  lines  8"  joists,  per  toot  ot 

bridge   8  80 

I-beam  bridges,  8  Unas  t"  joists,  par  toot  ot 

bridge   9  SO 

I-beam  bridges,  8  lines  10"  joists,  per  toot  ot 

bridge   UOO 

I-beam  bridges,  8  lines  12"  joists,  per  foot  ot 

bridge  UOO 

I-bcam  bridges,  8  lines  16"  joists,  per  toot  ot 

bridge  19  00 

6"  I-beam  legs  or  plies,  per  lineal  toot %  1  EO 

7"  I-beam  legs  or  piles,  per  lineal  toot 1  70 

8"  I-beam  legs  or  piles,  per  lineal  toot 190 

t"  I-beam  legs  or  pUes,  per  Uneal  toot i  10 

t"  cbannel  caps,  par  toot........ ...$  1  X 

7"  channel  caps,  per  toot 145 

8"  channel  caps,  per  toot 165 

Steel  angle   railing,  2  lines,   wttb  posts,  per 

toot $2  00 

Steel   lattice   railing,  2  lines,  wttb  posts,  per 

toot 4  00 

Extra  metal,  per  pound tf 


Bridgework  Erected  In  Place. 
I-beam  bridges,  8  lines,  ("  joists,  per  foot  ot 

bridge  , 4U*9 

I-beam  bridges,  8  lines,  7"  joists,  per  toot  ot 

bridge , 14  00 

I-beam  bridges,  8  lines.  8"  joists,  per  toot  of 

bridge 15  BO 

I-beam  bridges,  8  lines.  9"  joists,  per  foot  of 

bridge  16  50 

I-beam  bridges,  8  lines,  10"  joists,  per  toot  ot 

bridge    17  50 

I-beam  bridges,  8  lines,  12"  joists,  per  toot  of 

bridge   UGO 

I-beam  bridges,  8  lines,  18"  joists,  per  toot  ot 

bridge    24  00 

6"  I-beam  legs  or  piles,  per  lineal  toot |  3  00 

7"  I-beam  legs  or  piles,  per  lineal  toot I  25 

8"  I-beam  legs  or  pllee,  per  lineal  foot 2  GO 

9"  I-beam  legs  or  piles,  per  Uneal  foot. i  75 

10"  I-beam  legs  or  piles,  per  lineal  toot 4  00 

6"  obanael  caps,  per  foot. 8  2  75 

7"  channel  caps,,  per  toot ,...    8  00 

8"  cbannel  caps,  per  foot 8  25 

24-tnch  steel  tabular  piers,  per  foot  rise |33  00 

30-lncb  steel  tabular  piers,  per  foot  rise 37  00 

Se-lnch  steel  tubular  piers,  per  foot  rise 44  00 

42>lnch  steel  tubular  piers,  par  toot  rise 48  00 

48-lnch  steel  tubular  piers,  per  toot  rise 56  OO 

60-locb  steel  tubular  piers,  per  toot  rise 70  00 

Steel  angle  railing,   2  lines,  with  posts,  per 

toot  I  2  25 

Steel  latUoe  railing,  2  lines,  with  posts,  per 

toot  460 

Lumber  In  plana,  tomlsbed  by  contract^,  par 

thousand  ft.  B.  M {GO  00 

Placing    lumber    furnished    by    county,    par 

thousand  ft.  B.  M 9  00 

Furnishing  and  placing  concrete  per  cu.  yd...  20  00 
Extra  metal  In  place,   per  pound 12f 

30  ft.  to  89  tU  steel  truss  bridges,  per  Uneal 

foot    812  2S 

40  ft.  to  49  ft.  steel  truss  bridge*,  per  lineal 

toot    .' 18  16 

60  ft.  to  59  tt.  steel  truss  bridges,  per  Uneal 

toot    1660 

60  ft.  to  68  ft.  steel  truss  brtdgeo,  per  lineal 

foot    17  60 

70  ft.  to  79  ft.  steel  truss  bridges,  per  Uneal 

foot    20  50 

80  ft  to  89  ft.  steel  truss  bridges,  per  lineal 

toot    2160 

90  ft.  to  99  -ft  Bted  trass  bridges,  per  Uneal 

toot    25  00 

100  ft.  to  119  ft.  steel  truss  bridges,  per  Uneal 

foot    28  00 

120  ft  to  129  ft  steel  truss  brid«as,  per  Uneal 

toot    22  00 

160  ft.  to  199  tL  steel  truss  bridges,  per  Uneal 

toot    26  00 

20O  ft.  to  260  ft  steel  truss  bridges,  per  Uneal 

toot 40  00 

Add  20%  tor  trusses  for  concrete  floor. 

Above  prices  are  figured  on  carload  orders.  For 
less  than  carload  orders,  6%  to  be  added  to  all 
prices. 

For  sblpment  In  less  than  ninety  'days,  add  10% 
to  all  prices. 

All  metal  work  to  be  painted  one  coat  mineral 
paint  in  the  shop  before  shipment,  and  an  addi- 
tional coat  to  be  given  in  the  field  on  all  erected 
work. 

BespeetfuUy  submitted,    A.  T.  Bayne  *  Co.. 

By  P.  L.  Bltlott. 

The  foregoing  bid  was  accepted  by  the 
board  of  county  commissioners  and  the  con- 
tract awarded  to  the  plaintiff  "for  all  bridge 
work  required  In  the  county  for  one  year 
from  date."  After  the  letting  of  the  fore- 
going contract  a  petition  was  presented  to 
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the  board  of  connty  commlaslonera  asking 
for  the  oonstrnctlon  of  a  bridge  over  Spitas 
creek  on  the  section  line  between  sections 
20  and  21  In  Boyeson  township.  Under  date 
of  January  2, 1913,  the  county  commissioners 
passed  a  resolution  declaring  a  necessity 
for  the  construction  of  the  bridge  and  di- 
rected one  of  Its  members,  P.  J.  Thorson, 
to  proceed  to  cause  a  bridge  to  be  construct- 
ed. So  far  as  appears  from  the  record  the 
only  speclflcations  for  the  bridge  are  such 
as  might  be  contained  in  the  bid  of  the  plaln- 
Utt  and  appellant  and  a  letter  of  Thorson's, 
directing  the  plaintiff  to  proceed  with  the 
work,  which  letter  is  as  follows: 

"Bowman,  N.  D.,  Dec.  28th,  191% 
"A.  T.  Bayne  &  Co.,  Ifinnekpolis,  Minn.— 
Gentlemen:  Please  furnish  and  build  for  onr 
connty  one  50  ft.  steel  truss  bridge,  16  ft  road- 
way, with  steel  joists  and  rail,  wood  floor  and 
wheel  guard,  on  steel  pile  foundations  and 
wings,  located  over  Spring  creek  on  sec.  line 
between  Sec.  20  and  21  in  Boycson  Two.  ten 
rods  more  or  less  north  of  the  D.  N.  McPhee 
residence,  about  10  miles  from  Bowman,  as 
per  contract  of  April  2,  1912. 

"Bowman  Ooanty,  North  Dakota, 

''By  P.  J.  Thorson." 

After  the  completion  of  the  work  plaintiff 
presented  an  itemized  bill  to  the  county  as 
follows: 

To  erecting  metal  in  place  in  one  (1)  SO'sld' 
rireted  span,  in  the  township  of  Boyeson,  on 
section  line  between  sections  20  and  21,  oyer 
Spring  cre^,  in  the  county  of  Bowman,  N.  D., 
as  foUows: 

Sf  (psn,  st  118.60  per  foot,  erect  in  place..  |  826  00 
W  uiKl*  railing,  at  |2JS  per  foot,  creeted 

laplao*  lUOO 

EO*  ot  r'  joists  at  tU  per  toot,  aracted  in 

place   TOO  00 

MOO  It.  floor  lumber  at  |6«  p«r  11,  erected 

In  place  130  00 

4-7  cbanoal  caps  W  at  9  par  toot,  arscted 

Jn  place  M*  00 

127'  ot  7"  I  piles  at  t3.25  per  toot,  erected 

In  place  1,082  75 

to  yards  concrete  att20  per  yard.  In  place..  600  00 
Bxtra  metal  in  tin  and  reinforcing  rods,  070 

lbs.,  at  U^ 80  40 

18,714  U 
Plus  t%  for  less   tbaa   carload  sUpmant, 

Wt.  sUpped,  22,<ai  lbs t  1»  TO 

Plus  10%  tor  sbipment  fai  lees  tban  90  days. 

Data  orderad  12/S8/U— Data  shipped  a/8/U  t  WO  SO 

Totol   t4.140  15 

Scow  &  Young,  of  Bowman  (O.  A.  Will, 
of  Minneapolis,  Minn.,  of  counsel),  for  ap- 
pellant W.  A.  Fleming,  State's  Atty.,  of 
Scranton,  and  Theo.  B.  Torkelson,  of  Bow- 
man, Sp.  Oonnsel,  for  respondents. 

BIRDZELL,  J.  (after  stating  the  facts  as 
above).  This  action  having  been  brought 
upon  the  contract  for  the  nonpayment  of  the 
foregoing  bill,  and  not  for  the  reasonable 
worth  of  the  materials  and  labor,  the  only 
question  necessary  to  be  considered  on  this 
appeal  Is  that  of  the  validity  of  the  contract 
under  which  the  materials  were  supplied  and 
the  work  done. 

The  appellant  bases  the  argument  for  the 
validity  of  the  contract  upon  the  powers 
Tested  In  boards  of  county  commissioners  by 


sttbdlvlflloo  8  «<  section  827S,  0.  It  VHia, 
which  authorises  them  "to  construct  and  re- 
pair bridges,  and  to  open,  lay  oat,  vacate 
and  change  taigbways  in  the  cases  provided 
by.  law."  The  argument  is  that,  except  as 
may  be  elsewhere  limited  by  express  statU" 
tory  enactment,  the  power  conferred  by  the 
foregoing  subdivision  may  be  exercised  in 
any  manner  that  tjbe  county  oommissioners 
elect,  and  that  all  contracts  made  in  exercis- 
ing the  powers  so  conferred  are  valid  in  the 
absence  of  fraud.  Section  3280,  O.  L.  1918, 
provides  that  the  board  of  county  oommis- 
sioners shall  let  centraotB  only  on  compet- 
itive bids.  The  chief  snblect  of  this  section 
requiring  conq;>etitive  Uddlag  is  building 
projects,  but  it  is  also  provided  that: 

"Tho  proviaionB  of  this  section  diall  apply  to 
all  contracts  for  fuel,  stationery  and  all  other 
articles  tor  the  use  of  the  county,  or  labor  to 
be  performed  therefor,  when  the  amount  to  be 
paid  for  the  same  dnring  any  year  exceeds  the 
anm  of  one  hundred  dollars;  provided,  that  in 
all  cases  advertisements  for  bids  therefor  need 
not  be  for  more  than  three  consecutive  weeks 
in  some  weekly  newspaper  published  in  such 
connty;  and  provided,  also,  that  all  contracts 
for  the  furnishing  of  stationery,  blank  boolcB  and 
supplies  general^  for  all  county  officers  shall 
be  let  at  the  first  regular  meeting  in  April  to 
run  for  the  period  of  one  year," 

Ko  doubt  the  connty  commissioners  In  the 
case  at  bar  acted  In  pursuance  of  the  au- 
thority of  that  part  of  the  statute  quoted 
above  in  advertising  and  contracting  for  the 
bridge  materials  supplied  in  the  Instant  case. 
Section  1951,  C.  L.  1913,  provides  for  the 
construction  of  bridges,  upon  petition  of  tlie 
freeholders  of  a  dvll  township  or  of  those 
living  within  a  certain  radius  of  a  proposed 
location.  In  this  section  it  Is  made  the  duty 
of  the  county  commissioners  to  Investigate 
the  necessity  of  a  proposed  bridge  and,  after 
the  location  Is  approved,  the  board  Is  required 
to  "advertise  in  the  official  paper  In  the 
county,  for  a  period  of  thirty  days,  the  plans 
and  speciflcatlona  of  the  proposed  bridge, 
asking  for  sealed  bids  for  the  building  of  such 
bridge,  to  be  submitted  to  them  at  their  next 
regular  or  special  meeting,  *  *  •"  and 
to  let  the  contract  t6  the  lowest  responsible 
bidder.  Section  1968,  O.  h.  1913,  makes  bridge 
building  under  the  provision  of  the  foregoing 
section  subject  to  the  supervision  of  the 
board  of  county  commissioners  and  it  Is  ex- 
pressly provided  "that  should  any  emergency 
arise,  requiring  the  Immediate  rebuilding  or 
repairing  of  any  bridges,  the  board  of  coun- 
ty commissioners  are  hereby  authorized  to 
rebuild  or  repair,  as  the  circumstances  re- 
quire, and  without  advertising  for  bids.  In 
case  said  work  can  be  performed  by  a  re- 
sponsible party,  at  a  price  not  to  exceed  the 
last  bid  accepted  by  said  board  of  county 
commissioners  for  like  work."  The  appel- 
lants argue  that  since  boards  of  county  com- 
missioners have  power  under  section  3275  to 
construct  and  repair  bridges,  such  power  is 
In  no  way  limited  by  the  provisions  of  sec- 
tion 1951,  and  that  the  latter  section  only 
applied  where  freeholders  initiate,  by  petl- 
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tloD,  tbe  steps  looking  toward  the  constmo- 
tion  of  a  bridge.  In  our  oplolon  the  stat- 
utes are  not  subject  to  the  broad  constmc- 
tlon  contended  for.  It  Is  clearly  the  purpose 
of  section  3275  to  group  the  powers  of  the 
boards  of  connty  commissioners  that  are  else- 
where dealt  with  more  particularly  and  In 
greater  detail.  For  instance,  the  section  pro- 
vides that  the  board  shall  have  power  to  levy 
taxes,  not  exceeding  the  amount  authorteed 
by  law;  to  equalize  assessments  in  the  man- 
ner provided  by  law;  to  establish  election 
precincts  and  appoint  Judges  in  cases  pro- 
vided by  law.  When  the  content  of  the  en- 
tire section  is  considered  it  becomes  quite 
clear  that  the  section  Is  not  designed  to  con- 
fer broad  powers  of  government  upcm  the 
county  board,  but  rather  as  a  convenient  ex- 
pression in  summary  form  of  the  powers  to  act 
concerning  certain  matters  as  elsewhere  pro- 
vided by  law.  To  give  the  statute  the  inter- 
pretation contended  for  would  be  to  vest  in 
the  board  of  county  ccnnmlssioners  such 
power  to  construct  bridges  at  their  own  dis- 
cretion and  will  as  would  preclude  entirely 
the  exercise  of  a  similar  power  upon  petition. 
The  bridges  required  to  be  built  in  response 
to  petitions  are  to  be  paid  for  out  of  the  coun- 
ty bridge  fund,  and  if  the  commissioners  are 
free  to  exliaust  this  fund  by  building  bridges 
upon  their  own  motion,  they  can  render  in- 
effectual all  petitions  of  freeholders.  It 
would  be  strange  that  In  proceeding  In  re- 
sponse to  a  petition  of  freeholders,  the  Leg- 
islature should  require  30  days  advertisement 
in  the  official  paper  of  the  plans  and  specifica- 
tions of  the  proposed  bridge,  and  that  sealed 
bids  be  submitted  therefor,  while  no  such  re- 
quirement would  exist  with  reference  to 
those  bridges  that  might  be  constructed  by 
the  board  of  county  commissioners  acting 
upon  their  own  Initiative.  It  seems  that  the 
Legislature  did  not  contemplate  the  exercise 
of  so  broad  a  power  by  boards  of  county  com- 
missioners ;  for,  In  section  1953  It  Is  express- 
ly provided  that  In  emergency  cases  the  board 
of  county  commissioners  may  rebuild  and  re- 
pair any  bridges  "vrtthout  advertising  for 
bids,  •  ♦  *  at  a  price  not  to  exceed  the 
last  bid  accepted  by  the  board  of  county  com- 
missioners for  like  work."  If  the  board  had 
been  thought  to  Bave  a  general  authority  to 
build  and  repair  bridges,  without  advertising 
for  bids,  there  was  no  occasion  to  make  this 
provision  lor  emergency  cases.  The  bridge 
in  question  Is  a  new  bridge,  and  was  not 
constructed  under  the  authority  of  section 
1053.  It  appears  condiislvely  that  the  re- 
quirements of  section  1961  have  not  been 
complied  with:  consequently  the  contract 
between  the  defendant  and  plaintiff.  In  so  far 
as  It  affects  the  construction  of  the  bridge 
in  question,  Is  illegal  and  void,  and  there  can 
be  no  recovery  thereunder. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

ROBIMSON.  J.    I  dissent 


CHAMBERS  v.   MINNEAPOLIS.  ST.  P.  & 
S.  S.  M.  RT.  CO. 

(Supreme  Court  of  North  Dakota.  March  26, 
1917.  IMssenting  Opinion,  March  24,  1917. 
On  Petition  for  Rehearing,  June  16,  1917.) 

(SyOabu*  ty  t%«  Court.) 

1.  NeGUOENCB  «S903(1)  —  Imftttkd  Nkou- 
OENCE — DbIVEB  of  AUTOMOBILE. 

The  negligence  of  a  driver  of  an  automobile 
is  not  imputable  to  a  guest  wlio  is  not  shown  to 
have  co-operated  in  running  the  car. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  147,  14&] 

2.  Railboads  €=114(4)— FAittmH  to  Ouabd 
Embankment— CoNTBiBUTOBT  Neouoenck 
— Guest  RiyiNO  in  Automobile. 

Where  during  a  trip  taken  at  night  the  lights 
of  an  automobile  fail,  and  the  owner  and  driver 
avails  himself  of  the  earliest  opportunity  to  Im- 
provise or  repair  an  oil  lamp  attached  to  the 
dasb,  after  which  the  jonrne;  is  continued,  the 
driver  being  an  experienced  driver,  and  being 
accompanied  and  assisted  by  one  who  is  familiar 
with  the  roads,  and  where  the  roads  aire  muddy 
and  the  automobile  is  driven  slowly,  held,  that 
a  guest  continuing  the  journey  as  a  passenger 
in  the  rear  seat  of  the  car  is  not,  as  a  matter 
of  law,  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  }'871.] 

3.  Afpeai.  ano  Ebrob  ®=s1001(1)— RAirBOAoa 
®=3ll4(4)— Injury  Near  Track — Questions 

FOB   JUBT  —   CONTBIBUVBY    NEGLIOENCE  — 

Pboximate  Cause. 
The  questiong  of  contributory  negligence  and 
proximate  cause  are  questions  of  fact  for  the 
Jury,  and  the  verdict  or  a  jury  determining  such 
facts  adversely  to  the  defendant  wiU  not  be  set 
aside,  unless  the  evidence  is  such  that  in  the 
mind  of  the  court  reasonable  men  would  neces- 
sarily arrive  at  a  different  conclusion,  and  there 
is  no  reasonable  basis  for  them  to  differ  in  this 
conclusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  3928-3033;  RaUroads, 
Cent  Dig.  {  371.] 

4.  Railboadb  $a»114(4)  —  Injubt  on  Riout 
OF  Wat— Question  for  Jubt. 

The  defendant  railroad  company,  in  con- 
stmctiuK  its  railroad,  intersected  a  trail  or  road- 
way which  had  long  been  used  by  the  public, 
constructed  therein  a  deep  cut,  and  failed  to 
guard  the  same.  Beld,  the  question  of  negli- 
gence Is  one  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  371.] 

6.  Railroads  «=»113(3)— Rioht  of  Wat— Cut 

— NEaLIOENOE. 

Where  it  is  shown  that  a  railroad  company 
had  intersected  a  roadway  long  used  by  the  pub- 
He,  and  constructed  therein  a  cut  without  pro- 
viding warning  signals  of  any  sort,  its  sets  in 
so  doing  may  amount  to  neKligence,  even  though 
the  roadway  is  not  a  legally  established  highway 
or  street 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  354.] 

6.  Railroads  «=>114(4)— Pailubjs  to  Guabd 
Embankment  — Contbibutobt  Neouoence 
—Guest  Ridino  in  Automobile. 
Noncompliance  with  a  statutory  requirement 
that  automobiles  should  be  suppUed  with  two 
lights  at  the  front  of  the  car  does  not  as  a  mat- 
ter of  law,  amount  to  contributory  negligence 
on  the  part  of  a  guest  riding  in  the  ear. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  S71.] 
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7.  Bailboads  «=b113(11)— Injubt  on  Rioht 

or  Wat  —  Rkcovkbt  —  Failubs  to  Rkkew 

AnTOMOBirx  License. 

The  failure  of  an  owner  and  drirer  of  an 

•Qtomobile  to  renew  his  license  from  the  atat* 

doea  not  preclude  a  recover;  of  damasea  for  neg- 

Uaence  of  the  defendant  which  caused  the  death 

of  an  occupant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  864.] 

&  Evidence     ^=»12  —  Jttdiciai.     Notiox  — 

Standabd  MoBTALirr  Tabus. 
In  the  absence  of  evidence  going  to  eatab- 
Ush  the  probable  duration  of  life  or  expectancy 
of  one  whose  death  resulted  from  the  negligent 
act  ot  another,  the  court  ma^  take  judicial  no- 
tice of  any  standard  mortality  tables  and  ln> 
struct  the  jury  as  to  the  facts  stated  therein. 
While  the  statute  makes  the  Carlisle  Mortality 
Tables  admissible  as  evidence  of  such  fact,  it 
does  not  preclude  the  court  from  taking  judicial 
notice  of  snch  table*  as  are  generally  used  to 
cstabliah  life  expectancy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  17.1 

Robinson,  J.,  dJHsenHng. 

(Additional  SyOahus  by  Editoriai  Btaf.) 
On  Petition  for  Reheating. 

9.  Appeal  and  Erbob  ®=3l04S(7)— Habmless 
EftBOB— 'BxoLUSioN  or  Foundation  ros  Im- 
PBAOmaRT  ov  Wttnkss. 

The  exdosion  of  questlMis  asked  of  a  wit- 
ness and  to  lay  a  foundation  for  direct  impeach- 
ment by  proof  of  contradictory  statements  made 
by  him  as  a  witness  in  the  trial  of  another  case 
growing  oat  of  the  same  accident  were  not  preju- 
dicial, where  witness  admitted  that,  if  the  rec- 
ord on  the  other  case  was  as  stated  to  him  by 
counsel,  he  would  concede  that  he  testified  that 
way,  and  where  a  comparison  of  the  record 
showed  no  substantial  conflict. 

[£jd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4160.] 

10.  TbiAL  ®=>28(2)  —  iNBFKOnON   bt  Juby  — 

Discretion  or  Coubt. 
The  trial  court's  refusal  to  permit  an  in- 
■peetion  of  the  premises  by  the  jury  waa  not  an 
abuse  of  its  discretion  in  view  of  the  length  of 
time  which  had  elapsed  since  the  accident  and 
the  changes  that  might  have  taken  place  in  the 
appearance  of  the  premises. 

[£!d.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  I  78.] 

11.  RAIIJtOADS      «=9ll4(4)   —    iNJtnT      Neab 

Tbacb: — Inbtbuction. 
An  instruction  that  the  railway  waa  bound 
to  use  reasonable  care  in  the  construction  and 
maintenance  of  its  cut  in  a  reasonably  safe  con- 
dition for  travel  upon  the  road  which  it  crossed, 
and  that  otherwise  it  was  liable  for  Injury  sus- 
tained thereby,  in  view  of  the  entire  instruction, 
was  not  misleading. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  871.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Cbas.  M.  Cooley,  Special  Judge. 

Action  by  Geneva  TT.  Chambers  against 
tbe  Minneapolis,  St  Paul  &  Sault  Ste.  Marie 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Afl3rmed. 

Flynn  &  Traynor,  of  Devils  Lake,  for  ajy 
pellant  Cowan  &  Adamson  and  H.  S.  Blood, 
all  of  Devils  Ijake,  for  respondent 

BIRDZBIjL,  J.  This  action  was  brought 
to  recover  damages  occasioned  by  tbe  death 


of  plaintUTs  husband.  George  C.  Obamben, 
in  an  automobile  accldrat  At  the  trial  in 
tbe  district  court  of  Ramsey  county  judg- 
ment was  raidered  in  favor  ot  tbe  plalutUC 
for  18,000,  and  from  tbts  Judgment  and  from 
tbe  order  doiying  a  motion  for  a  new  trial 
tbe  defendant  appeals  to  this  court  Tbte 
facts  are  as  follows: 

On  tbe  nlgbt  of  AprU  20,  1913,  Charles 
Doyon,  John  McLean,  Charles  Beblliard, 
and  George  C  Chambers,  husband  of  tbe 
plaintiff,  made  a  trip  from  Churches  Ferry  to 
Devils  Lake  in  an  automobile.  As  tbe  par- 
ty approached  Devils  Lake  along  an  old 
road  or  trail  which  vrlll  be  more  fully  de- 
scribed hereinafter,  the  automobile  fell  Into 
an  unguarded  cut  on  tbe  right  ot  way  of  tbe 
defendant  railroad  company,  tbrowing  tbe 
occupants  out  and  buflicting  injuries  upon 
Chambers,  from  which  be  died  before  he 
could  bei  removed  to  the  boq)ltal.  The  aa- 
tomobile  belonged  to  Doyon,  who  drove  tbe 
car,  and  the  remaining  members  of  tbe  par- 
ty were  riding  as  bis  guests.  McLean  and 
BebiUard  bad  during  tbe  day  arranged  with 
Doyon  to  ride  with  blm  from  Gtaurcbes  Ferry 
to  Devils  Lake,  while  Chambers  asked  per- 
mission that  evening  to  accoutpany  than  on 
tbe  trip. 

Tbe  party  left  Churches  Ferry  at  about 
7:45  p.  m..  Just  as  it  was  getting  dusk,  and 
when  they  had  driven  about  seven  miles 
the  lights  gave  trouble  and  finally  went 
out  altogether,  about  six  miles  from  Grand 
Harbor.  After  an  unsuccessful  attempt 
to  borrow  a  lantern  at  a  farmhouse,  they 
drove  on  to  Grand  Harbor  without  lights, 
and  there  obtained  a  wick  and  oil  for  tbe 
oil  lamp  attached  to  tbe  car,  on  ttie  left 
side  of  tbe  dash.  A  robe  was  so  idaced 
over  the  windshield  as  to  prevent  tbe  direct 
rays  from  tbe  lamp  striking  tbe  eyes  of  the 
driver,  Doyon,  who  sat  on  the  side  of  the 
car  opposite  tbe  lamp.  McLean  occupied  the 
front  seat  with  Doyon,  while  Beblliard  and 
Chambers  occupied  tbe  rear  seat. 

DoyoD  was  an  experienced  driver,  who 
estimated  that  be  had  driven  an  automobile 
about' 100,000  miles.  McLean  was  tbe  sher- 
iff of  Bamsey  county,  and  bad  resided  in 
Devils  I^ke  for  many  years.  He  was  thor- 
oughly familiar  with  all  tbe  roads  leading 
to  and  bom  tbe  city.  On  tbe  night  of  tbe 
accident  the  roads  were  heavy,  being  some- 
what muddy,  and  the  night  was  dark.  From 
Churches  Ferry  to  tbe  place  of  tbe  accident 
they  had  driven  a  distance  of  about  21  miles. 
Most  of  the  way  they  were  driving  In  low 
gear,  and  tbe  remainder  of  tbe  time  in  Inter- 
mediate gear.  Tbe  oil  lamp  furnished  a  dim 
light  which  served  to  light  tbe  way  ahead  for 
6  or  8  feet  oa  the  average,  and  sometimes  as 
far  as  ^  or  26  feet,  according  to  the  testi- 
mony of  Doyon.  McLean  rode  with  one  foot 
on  the  running  board  and  the  other  In  the 
oar,  In  order  to  look  ahead  and  assist  Doyon 
In  keeping  the  car  on  the  road. 
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The  road  traversed  from  Grand  Harbor  to 
Devils  I«ke  runs  In  a  southeasterly  direction, 
parallel  with  the  Oreat  Northern  Railroad. 
At  a  point  jost  beyond  the  city  limits  of 
Devils  Lake  the  road  leaves  the  line  of  the 
railroad  and  runs  dne  east  on  the  section  line 
between  sections  28  and  33.  As  this  section 
road  nears  the  city  proper  there  are  roads  or 
trails  branching  off  it  and  running  in  a  south- 
easterly direction,  connecting  with  Ninth, 
Tenth,  Eleventh,  Twelfth,  and  Fourteenth 
streets  of  the  city.  One  of  the  main  trails 
or  roads  branching  ofF  the  section  line  trail 
or  road  turns  ofT  at  a  point  some  249  feet 
west  of  the  section  comer  common  to  sec- 
tions 28,  88,  27,  and  84  and  within  the  dty 
Umlts. 

During  the  spring  and  snmiher  i>rior  to 
the  accident  the  defendant  railroad,  in  con- 
structing its  line  Into  Devils  Lake,  intersect- 
ed the  section  line  road  or  traU  which  prior 
to  that  time  had  continued  dne  east  to  Min- 
newankan  avenue,  one  of  the  principal  streets 
In  the  dty.  The  railroad  Intersected  this 
trail  at  a  point  some  distance  east  of  the  sec- 
tion comer  atK>ve  referred  to,  crossing  the 
road  diagonally  In  a  southeasterly  direction 
as  viewed  from  the  west.  Where  the  rail- 
road crossed  the  road  there  was  a  cut  30 
feet  wide  and  about  15  feet  deep  through  the 
road,  which  cut  was  unguarded  and  devoid 
of  warning  signals  of  any  character.  There 
Is  a  telephone  line  running  along  the  section 
Une  roadway,  extending  beyond  the  inter- 
section to  Mlnnewaukan  avenue,  the  lOles  be- 
ing north  of  the  section  Une  and  of  the  trav- 
eled road.  The  section  Une  road  or  trail 
was  not  graded,  nor  were  any  of  the  roads 
or  trails  branching  off  the  same  graded  at 
the  time.  'Tbiere  was  no  change  in  the  level 
of  the  section  Une  road  that  would  indicate 
a  crossroad  or  mark  the  point  where  the 
roads  or  trails  branched  off  to  the  southeast 
This  is  true  even  of  tlie  crossing  of  the  sec- 
tion line  road  that  comes  down  from  the 
north  and  Intersects  the  east  and  west  road 
at  a  point  a  little  way  east  of  the  turn 
where  the  last  southeast  trail  leaves  the 
section  line  road  to  connect  with  Fourteenth 
street 

The  evidence  estabUshes  that  the  road 
upon  which  the  party  was  traveling  had 
been  used  for  many  years  as  a  roadway  lead- 
ing to  the  city  of  Devils  Lake,  and  there  is 
abundant  evidence  of  its  use  as  such,  not 
only  to  the  point  where  the  various  roads 
or  trails  branch  off  to  the  southeast,  con- 
necting with  Ninth,  Tenth,  Eleventh,  Twelfth, 
and  Fourteenth  streets,  but  also  beyond  such 
points  and  east  of  the  railroad  intersection 
to  Mlnnewaukan  avenue.  While  the  appel- 
lant raises  a  question  as  to  whether  the 
road  extending  from  the  place  wherO'  the  last 
sontheasteriy  branch  leaves  to  connect  with 
Fourteenth  street  Is  or  ever  was  a  legally 
established  public  road  or  street,  we  regard 
the  fact  upon  which  the  existence  of  such 
legal  highway  would  depend,  as  weU  as  the 


legal  conclusion  to  be  drawn  from  such  facts, 
to  be  Immaterial  to  a  determination  of  any 
issue  Involved  In  this  case.  The  action  was 
started  originaUy  against  both  the  defendant 
and  the  dty  of  Devils  take,  bat  it  was  sub- 
sequently dismissed  as  to  the  dty. 

It  further  appears,  according  to  the  evi- 
dence of  Mr.  Doyon,  that  as  they  traveled 
along  the  section  line  road  they  kept  toward 
the  north  side  of  the  roadway,  because  the 
wheeling  was  better,  and  that  he  was  guid- 
ed partly  by  the  telephone  ix)les. 

When  about  40  or  50  feet  from  the  cut,  it 
appears  that  the  automobUe  veered  to  the 
south,  leaving  the  main  traU  a  distance  ot 
perhaps  a  rod  or  more.  Doyon  accounts  for 
this  deviation  from  the  main  traU  by  bis  in- 
clination in  driving  to  bear  toward  the  right 
It  appears  that  McLean  saw  a  large  rode 
ahead  of  the  car,  and  while  bis  impressions 
seemed  to  be  indistinct  as  to  whether  he  had 
told  Doyon  to  turn  to  the  left  in  order  to 
get  back  to  the  traU  before  he  saw  the  rock, 
or  whether  it  was  his  impulse  to  avoid  a 
colUslon  with  the  rock  that  led  him  to  teU 
Doyon  to  turn  to  the  left  it  is  nevertheless 
a  fact  that  Doyon  did  steer  sharply  to  the 
left  at  McLean's  command,  thereby  avoiding 
the  rock.  Immediately  thereafter  the  car 
feU  Into  the  cut,  striking  it  at  right  angles. 

[1,  2]  Though  there  are  many  assignments 
at  error,  the  appellant  urges  two  prindpal 
questions  for  consideration :  First,  the  ques- 
tion as  to  whether  or  not  Chambers  was  guil- 
ty of  contributory  negligence;  and,  second, 
as  to  whether  the  defendant  was  guilty  of 
any  actual  negligence  in  failing  to  guard  or 
protect  the  cut  in  any  way.  Hie  prindpal 
argument  is  addressed  to  the  first  question. 
We  will  therefore  consider  it  fully  before 
passing  to  the  second  question  and  to  tbe 
other  spedflcatlons  of  error.  Section  2978 
of  the  Compiled  Laws  of  1913  requires  every 
owner  of  an  autoipobile  to  provide  the  same 
with  not  less  than  two  lights  in  front  of  such 
machine,  one  of  which  shall  be  on  dther 
side.  Section  2976  of  the  Compiled  Laws  of 
1913  makes  a  violation  of  the  above  regula- 
tion a  misdemeanor.  It  la  argued  that 
Chambers  was  guilty  of  contributory  negU- 
gence  as  a  matter  of  law  in  remaining  In  an 
automobile  being  driven  upon  a  public  high- 
way wh«i  not  provided  with  proper  Ughts 
as  required  by  law  and  in  such  drcumstanoes 
as  to  render  at  least  the  driver  of  the  car 
liable  to  punishment  for  the  commission  of 
a  misdemeanor.  It  is  a  well-established  prop- 
osition that  the  negUgence  of  a  driver  is  not 
imputable  to  a  passenger,  and  this  rule  ap- 
plies whether  the  conveyance  is  a  public  con- 
veyance or  a  private  one.  Berry  on  Automo- 
biles (2d  Bd.)  S  818;  2  B.  a  L.  1207:  Ouver- 
son  V.  City  of  Graftem,  6  N.  D.  281,  65  N.  TV. 
676;  RebiUard  v.  Minneapolis,  St.  Paul  & 
S.  S.  M.  Ry.  Co.,  216  Fed.  503-506,  133  C.  C. 
A.  9,  L.  K.  A.  1916B,  96S;  Wilson  v.  Pnget 
Sound  Electric  Ry.  Co.,  62  Wash.  622,  101 
Fac.  60,  132  Am.  St  Bep.  1044;   Beadi  v. 
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SeatUe.  85  Wash.  379,  148  Fac.  89;  7  Am.  &' 
Eng.  Encyc.  of  Law  (2d  Ed.)  447,  448. 

Any  flegUgence  of  which  Doyon  and  Mc- 
lieau,  as  the  operators  of  the  car,  under  the 
circumstances  In  question,  may  be  guilty,  Is 
therefore  not  to  be  attributed  to  Chambers, 
and  recovery  of  damages  for  causlog  his 
death  Is  not  to  be  denied  unless  he  was  guilty 
of  contributory  negligence.  Since  it  is  clear 
that  he  had  no  part  In  the  operation  of  the 
car,  the  negligence,  if  any,  which  would  pre- 
clude a  recovery  by  the  plaintiff,  must  con- 
sist in  the  fact  that  Chambers  voluntarily 
remained  in  the  automobile  with  a  knowl- 
edge of  dangers  Incident  to  Its  operation 
under  the  drcnmstances  disclosed  by  the 
facts  in  this  case.  Briefly  stated,  the  ques- 
tion is:  Was  Chambers  guilty  of  contributory 
negligence  as  a  matter  of  law  In  remaining 
in  the  back  seat  and  riding  in  the  car,  know- 
ing that  the  light  was  probably  insnflScient 
to  enable  the  driver  to  discover  a  dangerous 
condition  of  the  highway  ahead  and  equally 
Insufficient'  to  enable  him  to  readily  detect 
landmarks  and  turns  which  would  enable  him 
to  know  at  all  times  whether  he  was  upon  the 
proper  road? 

[3]  Ordinarily  the  question  of  contributory 
negligence  is  one  of  fact  to  be  determln^  by 
the  Jury,  and  the  determination  of  this  ques- 
tion by  the  Jury  is  as  binding  npon  the  court 
as  is  a  verdict  upon  any  other  question  prop- 
erly submitted  to  it.  The  verdict  can  only 
be  set  aside  where  the  evidence  is  such  that. 
In  the  mind  of  the  court,  reasonable  men 
would  necessarily  infer  negligence  from  the 
facta  proved,  and  where  there  is  no  reasona- 
ble basis  for  them  to  differ  in  this  conclusion. 
Cbrtetopherson  v.  Minn.  St  P.  ft  S.  8.  M.  Ry. 
Co..  28  N.  D.  128,  147  N.  W.  T91,  L.  R.  A 
191SA,  761.  Ann.  Cas.  1916E,  683 ;  Severt8<m 
▼.  N.  P.  Ry.  Co.,  32  N.  D.  200,  106  N.  W.  11 ; 
Felton  V.  Midland  dont.  I^.  Co.,  32  N.  D.  223, 
155  N.  W.  23.  In  deciding  wliether  or  not 
Chambers,  in  remaining  in  the  automobile, 
was  goltty  ot  contributory  negUgoice  as  a 
matter  of  law,  we  must  look  to  all  the  dr- 
comstancea  in  whlCh  be  eontiitaed  his  Journey 
as  a  passenger  in  the  car.  Gbambera  was  the 
editor  of  a  newspaper  in  Charohes  Ferry, 
.and  .wBs  personally  acquainted  with  boCb 
Doyon  and  McLean.  It  might  be  reasonably 
inferred  that  he  knew  that  Doyon  was  an 
experienced  driver,  and  that  McLean  was 
thoroughly  familiar  with  the  roads  leading 
from  Churches  Ferry  to  DevllB  Laka  The 
roads  were  muddy,  and  the  car  traveled 
riowly.  When  the  light  gave  oat  another  was 
improvised  which  would  be  reasonably  sufll- 
doit  to  guard  against  the  danger  of  collision. 
McLean,  who  was  most  familiar  with  the 
roads,  placed  himself  in  such  a  position  as  to 
be  able  to  keep  a  lookout,  thereby  assisting 
the  driver  to  keep  on  the  road.  In  view  of  all 
these  facts  and  of  the  reasonable  impressions 
they  .would  make  upon  the  mind  of  one  oc> 
capying  the  position  of  Cbambero  at  the  time 


of  the  aeddent,  we  tUnk  Chat  the  questton 
as  to  whether  or  not  the  deceased  acted  witb 
a  due  regard  for  Ua  own  safety  in  remaining 
in  the  car  under  the  drcumstanoes  was  a  quesr 
tion  proper  for  the  consideration  of  the  Jury. 
While  reasonable  men  might  well  differ  oa  to 
the  propriety  of  his  conduct  under  the  civ- 
cumstances  in  question,  we  cannot  say  that 
it  was  BO  clearly  his  duty  to  adopt  the  other 
alternative,  and  get  out  of  the  car  and  either 
walk  or  stop  over  night  in  a  farmhouse  or  a 
vUIage  hotel  before  arriving  at  his  destina- 
tion, as  to  remove  from  the  Jury  the  deter- 
mination of  the  question  of  contributory  neg- 
ligence. In  fact,  we  believe  that  moat  men  of 
ordinary  prudence  would  have  regarded  them- 
selves as  reasonably  safe  if  placed  in  the  dr- 
cumstances  of  Chambers,  and  would  have 
continued  the  Journey  Just  as  he  did. 

It  is  by  no  means  clear  that  the  accident 
would  have  been  avoided  had  the  automobile 
been  provided  with  the  lights  required  by 
statute,  or  even  with  lights  that  would  have 
been  perfect  in  their  effldency ;  so  that.  If  It 
be  assumed  that  the  operators  of  the  car 
were  negligent  In  failing  to  provide  proper 
lights  and  the  deceased  negligent  in  remain- 
ing in  the  car,,  it  does  not  necessarily  follow 
that  the  questions  of  contributing  and  proxi- 
mate causes  could  be  dedded  by  the  court  as 
matters  of  law.  The  statute  in  regard  to  the 
lighting  of  automobiles  at  night  would  be 
satisfied  by  the  furnishing  of  two  lights,  re- 
gardless of  their  candle  power,  and  there  la 
no  requirement  as  to  reflectors  of  any  sort 
Two  dash  lights  would  not  have  lighted  the 
road  any  greater  distance  ahead  than  one 
light  The  law  does  not  purport  to  fix  an 
exclusive  standard  of  due  care  in  the  matter 
of  providing  lights,  and  if  the  statutory  re- 
quirement is  violated  it  does  not  follow  that 
the  one  so  violating  the  statute,  or  one  rid- 
ing in  an  automobile  with  knowledge  that 
the  statute  is  being  violated  in  this  particu- 
lar, la  necessarily  precluded  from  recovering 
damages.  There  are  sUU  the  questions  of 
proximate  cause  and  contributory  negligence. 
The  Supreme  Court  of  Utah  in  dealing  with 
such  a  situation  uses  the  following  language: 

"Whether  the  lights  are  of  the  cbaracter  r*. 
quired  by  the  statute  must  ordinarily  be  deter^ 
mined  from  the  evidence,  and  in  case  they  do  not 
conform  to  the  statutory  requirements  the  qnes- 
tioD  still  remains  whether  the  absence  of  sufit- 
cient  lights  was  the  proximate  cause  of  the 
accident  or  not  These  are  questions  of  fact 
The  same  may  be  said  with  regard  to  the  speed." 
Sweet  v.  Salt  Lake  City,  43  Utah,  306-325,  134 
Pac.  1167.  1175. 

Owing  to  the  condition  of  the  road,  the 
automobile  was  traveling  along  the  north 
side,  and,  there  )>elng  no  diange  in  ttte  grade 
at  the  various  points  where  other  roads 
branched  off  or  intersected,  the  driver  might 
well  have  passed  them  without  bdng  aware 
that  he  bad  done  so.  E^irthermore,  it  ap- 
pears that  the  land,  from  the  pdint  of  the 
last  branching  trail  to  within  adout  a  rod  or 
two  of  the  cut,  sloped  slightly  upward,  and 
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that  after  reachUig  the  crest  of  the  gradual 
Incline  the  ground  sloped  the  other  way,  the 
east  bank  of  the  cut  being  lower  than  the 
west  bank.  This  oondltloD  would  necessarily 
tend  to  obscure  the  cut  when  approached 
frolh  the  west.  While,  traveling  at  the  rate 
they  were,  they  might  have  been  able  to  stop 
the  car  within  10  or  16  feet,  still,  had  they 
approached  the  cut  with  efiSdent  lights  go- 
ing, the  driver,  acting  with  reasonable  care 
for  bis  own  safety  and  the  safety  of  the  oc- 
cupants, would  not  necessarily  have  seen  the 
cut  In  time  to  have  avoided  the  accident 
Viewing  the  drcumstances  as  they  appear 
from  the  evidence  of  the  plaintiff's  witness- 
es, we  do  not  see  how  it  could  foe  said  as  a 
matter  of  law  that  the  negligence  of  the 
plalntlfTs  intestate  in  remaining  in  the  car, 
if  he  were  guilty  of  such  negligence,  and 
that  the  negligence  of  Doyon  In  operating  the 
car  without  more  efficient  lights,  were  dther 
the  proximate  or  the  contributory  canses  of 
the  accident  It  must  be  borne  in  mind  that 
the  roads  did  not  admit  of  fast  travel,  and 
that  the  occupants  of  the  car  were  not  bound 
to  anticipate  pitfalls  su<jh  as  that  construct- 
ed by  the  defendant  In  our  opinion,  these 
questions  tmder  the  evldenoe  In  this  case 
were  clearly  for  the  Jury.  See  Super  t. 
Modell  Township,  88  Kan.  698,  129  Pac. 
1162;  Abbot  v.  Wyandotte  County,  94  Kan. 
653, 146  Pac.-998 ;  Beach  v.  Seattle,  supra. 

In  the  case  of  Super  v.  Modell  Township, 
supra,  the  driver  of  an  automobile  which  was 
properly  equipped  and  lighted  approached 
a  crossing  at  10  o'clock  in  the  evening  from 
which  a  bridge  had  recently  been  washed 
away  by  flood.  He  was  unable,  after  he  saw 
that  the  bridge  was  gone,  to  stop  his  automo- 
bile within  sufficient  distance  to  prevent  be- 
ing precipitated  into  the  stream  below.  In 
that  case,  as  in  the  Instant  case,  the  approach' 
was  on  the  np  grade,  which  fact  caused  the 
lights  to  be  thrown  upward  and  prevented 
the  driver  from  observing  that  the  bridge  was 
gone  until  the  car  was  at  the  bank.  The  Jury 
found  that  the  car  was  going  at  the  rate  of 
from  12  to  15  miles  an  hour,  and  that  the 
driver  was  exercising  ordinary  prudence  un- 
der the  circumstances.  The  court  held  that, 
though  the  driver  was  aware  of  the  fact  that 
he  was  approaching  the  bridge^  and  that 
though  he  bad  failed  to  notice  a  turn  to  the 
north  wlilch  would  have  taken  Iilm  ui>on  a 
road  leading  to  a  temporary  bridge,  he  was 
not  guilty  of  contributory  negligence  as  a 
matter  of  law. 

In  the  case  of  Abbot  v.  Wyandotte  C!ounty, 
supra,  the  driver  of  an  automobile  missed  a 
bridge  as  he  approached  at  night  It  was  al- 
leged that  the  bridge  was  out  of  line  with  the 
road  and  was  not  supplied  with  guards  to 
indicate  the  proper  line  of  approach.  In  an- 
swer to  the  argument  that  an  automobile 
driver  should  not  drive  ao  fast  at  nlgbt  that 
the  entire  diMance  lie  could  see  was  required 
for  storing  the  automeblle,  the  court  said: 


The  deceased  lutd  no  occasion  to  anticipate 
stopping.  He  was  on  the  right-hand  side  of 
a  broad  highway  and  could  see  far  enough  to 
turn  aside  if  confronted  by  visible  objects.  If 
a  barrier  bad  been  extended  a  few  ftet  from  the 
comer  of  the  bridge,  he  could  have  made  the 
turn  necessary  to  put  him  in  line  with  the  bridge 
and  the  road  beyond  without  reducing  speed  at 
nU." 

The  Jury  found  that,  though  the  driver  wa» 
driving  at  the  rate  of  25  miles  an  hour  as  he 
approached  the  bridge,  the  rate  of  speed  was 
not  too  great,  considering  the  surrounding 
circumstances,  and  the  court  held  the  ques- 
tion of  contributory  negligence  to  be  one  of 
fact  for  the  Jury. 

In  weighing  the  argument  of  counsel  on  the 
second  proposition,  that  the  defendant  was 
not  guilty  of  any  actual  negligence  in  fall- 
ing to  guard  or  protect  the  cut  in  any  way, 
we  have  carefully  considered  not  only  the 
testimony  and  the  exhibits,  but  luive  consid- 
ered as  well  the  decision  in  the  companion 
case  arising  out  of  the  same  accident,  in 
which  Rebillard  sued  for  personal  injuries. 
In  that  case  the  federal  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  affirmed  a  Judg- 
ment for  the  defendant,  l>ased  upon  on  iu- 
structed  verdict  Bebillard  v.  Minn.,  St  P. 
&  S.  S.  M.  Ity.  Co.,  216  Fed.  603, 133  C.  C.  A. 
9,  C  R.  A.  1915B,  953.  Trieber,  District 
Judge,  speaking  for  the  court,  uses  language 
which  would  indicate  that  there  was  conaid- 
erable  doubt  as  to  whether  the  road  in  ques- 
tion luid  been  used  to  any  appreciable  extent 
as  a  public  road.  The  learned  Judge  even  had 
doubts  as  to  whether  the  trail  itself  indicated 
that  It  bad  been  used  to  any  considerable 
extent  as  a  public  road.  Tliere  la  ample  evi- 
dence in  tills  case  from  which  the  Jury  ooold 
infer  tliat  the  road  had  long  been  used  as  a 
public  highway  and  to'  considerable  extent. 
Furthermore,  an  examination  of  Bsliibit  II, 
the  same  being  a  photograph  of  the  road  or 
trail  In  questl(Hi,  taken  toward  the  end  of  tlie 
summer  following  the  accident,  when  the 
prairie  grass  and  weeds  bad  attained  their 
full  growth,  convinces  us,  as  we  believe  It 
would  convince  any  one  familiar  with  tbe 
prairie  roads  in  North  Dakota,  that  the  trail 
had  long  been  used  by  the  public.  Wblle  we 
do  not  know  what  evidence  was  submitted  on 
this  point  in  the  companion  caae,  it  appears 
from  the  opinion  above  referred  to  that  the 
evidence  was  oonfllctlng,  and  that  the  Circuit 
Court  of  Appeals'  was  influenced  by  the  fact 
that  tbe  trial  Judge  had  made  an  ocular  In- 
spection of  the  place  from  which -be  must 
have  derived  Impressions  which  it  was  Impos- 
sible to  incorporate  in  the  record  or  convey 
to  the  appellate  tribunal. 

[4,  6]  There  Is  no  doobt  in  our  minds  as  to 
the  defendant's  negligence  under  the  evidence 
disclosed  in  tills  record  being  a  question  for 
tbe  Jury  to  decide.  Tbere  was  sufficient  evi- 
dence here  that  tbe  road  or  trail  bad  been 
used  for  a  long  period  of  time  to  warrant  the 
Jury  In  drawing  the  inference  of  negligence, 
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eren  tbongh  app^lants  are  rlfffat  in  their  con- 
teatlon  that  the  load  at  the  lutnsectlon  was 
not  a  street  or  a  pubU«  highway.  The  duty 
to  safegnard  the  cat  waa  orKing  to  licensees 
as  well  as  It  wonld  have  been  to  lawful  users 
of  the  way  in  question,  considered  as  a  legal 
highway.  Bills  t.  Town  of  Kaukauna,  94 
Wis.  810,  68  N.  W.  992,  Morrison  v.  Carpen- 
ter, 179  Mich.  207,  146  N.  W.  106,  Ann.  Ca». 
191SD,  319 ;  CSty  of  Omaha  r.  Randolph,  40 
Neb.  699,  46  N.  W.  1018. 

[I-I]  Counsel  for  appellant  argues  that  the 
trial  Judge  erred  in  his  bistructions  to  the 
Jury  in  stating  the  life  expectancy  of  Chain- 
bers  according  to  the  American  Mortality  Ta- 
ble. It  appears  that  the  plalntlfF  re(iuested 
the  court  to  take  Judicial  notice  of  the  mor- 
tality tables,  without  specifying  what  tables. 
Section  7922  of  the  Complied  Laws  of  1913 
provides  that  in  all  cases  in  which  probable 
duration  of  the  natural  life  of  any  person  is 
material  the  statistical  tables  known  as  the 
Oarliste  Tables  of  Mortality  are  competent 
evidence  of  such  probable  duration  or  expecta- 
tion of  life.  In  the  case  of  Ruehl  v.  Lldger- 
wood  Rural  Telephone  Co.,  23  N.  D.  6-19,  135 
N.  W.  793,  Ann.  Cos.  1914C,  680,  this  court 
held  that  it  would  take  Judicial  notice  of 
standard  tables  according  to  which  the  life 
expectancy  of  an  individual  may  be  deter- 
mined, and  it  was  said  that  it  would  have 
been  competent  for  the  court  to  have  instruct- 
ed the  Jury  as  to  the  fact  of  the  contents  of 
such  mortality  tables. 

In  the  case  of  Rober  v.  N.  P.  Ry.  Co.,  25 
N.  D.  394,  142  N.  W.  22,  this  conrt.  In  affirm- 
ing a  Judgment  for  damages  where  thwe 
was  no  proof  of  expe<^ancy,  took  Judicial  no- 
tice of  the  Carlisle  Tables  and  suatained  the 
Judgment.  While  the  statute  provides  affirm- 
atively that  the  Garliale  Tables  shall  be  ad- 
missible. It  does  not  purport  to  control  or  re- 
strict in  this  particular  the  application  of  the 
doctrine  of  Judicial  notice.  In  disposing  of 
this  assignment  of  error,  It  need  only  be  said 
that  we  adhere  to  the  rule  laid  down  in  the 
ease  of  Ruehl  v.  Lidgerwood  Rural  Telephone 
Co.,  supra.  £^irthermore,  even  assuming  that 
the  court,  if  it  took  Judicial  notice  at  all,  was 
bound  to  instruct  according  to  the  Carlisle 
Tables,  it  Is  not  shown  wheiein  any  prejudice 
resulted  from'  the  court's  instruction  on  this 
point. 

The  appellant  also  aitmes  that  the  plain- 
tiff cannot  recover  In  this  action,  because  at 
the  time  the  accident  occurred  Doyon  had  not 
obtained  from  the  secretary  of  state  ad  au- 
tomobile license  for  the  year  1013.  From  this 
fact  It  Is  urged  that  the  automobile  and  the 
occupants  of  the  same  were  all  trespassers 
on  the  highway,  and  that  consequently  no 
duty  was  owing  to  them  by  the  defendant. 
In  our  opinion  there  Is  no  merit  in  this  con- 
tention, tlie  statutory  requirement  which 
makes  it  incumbent  upon  owners  of  automo- 
bilee  to  secure  licenses  from  the  state  does 


not  have  the  effect  of  makihg  sadh  owners, 
mudi  less  the  guests  of  such  owners  riding 
with  them,  outlaws,  and  as  such  subject  to 
bear  without  remedy  injuries  which  are  in 
no  way  connected  with  the  unlawful  act. 

Appellant  in  this  appeal  has  set  forth  45 
specifications  of  error,  all  of  which  have  been 
canefully  considered.  Such  of  them  as  have 
merit  are  folly  disposed  of  In  the  foregoing 
opinion. 

Ibo  Judgment  Is  affirmed. 

ROBINSON,  J.  I  dissent  I  think  that 
when  a  person  goes  in  an  automobile  without 
a  light  over  unknown  roads  on  a  dark  night 
he  Is  guilty  of  gross  negligence.  A  raUroad 
company  should  not  have  to  pay  for  an  ac- 
cident resulting  from  recklessness  or  fool- 
hardiness. 

On  Petition  for  Rehearing. 

BIRI>ZELI/,  J.  In  tbelr  petition  for  re- 
hearing counsel  for  appellants  urge  upon  the 
attention  of  the  court  some  of  the  assign- 
ments of  error  whldi  they  refbr  to  as  having 
been  inadvertently  overlooked  in  the  original 
<q;>lnlon.  These  assignments  were  not  over- 
looked; it  was  thought  that  they  were  not 
of  BuflUdent  merit  to  warrant  discussion. 

[I]  In  the  petitlcm  chief  reliance  seems  to 
be  placed  upon  the  alleged  error  committed  In 
sustaining  objections  to  certain  questions 
asked  of  witnesses  Doyon  and  McLean  for 
the  evident  purpose  of  laying  fouodaticKis 
for  direct  Impeaduuent  by  proof  of  contra- 
dictory statements  made  by  them  as  wit- 
nesses in  the  trial  of  the  Reblllard  Case, 
growing  out  of  the  same  accident  and  in  ttte 
rejection  of  a  certain  offer  of  proof.  The  wit- 
ness Doyon,  In  response  to  a  question  asking 
whether  In  the  daytime  there  would  be  any 
possibility  of  his  mistaking  that  old  trail,  an- 
swered, "I  don't  know,"  and  in  response  to  a 
question  asking  whether  or  not,  using  ordi- 
nary gas  lights,  he  would  Immediately  see 
the  difference  between  the  old  trail  and  the 
other  road  (referring  to  the  road  leading  to 
the  southeast  and  connecting  with  Fourteenth 
street),  he  said,  "I  don't  know  as  I  would." 
At  that  point  he  was  reminded  of  his-  testi- 
mony given  In  the  Reblllard  Case,  wherein, 
in  response  to  the  question  as  to  there  being 
any  possibility  of  mistaking  the  road  In  the 
daylight,  he  had  answered,  "There  might 
not,"  and  in  answer  to  the  question  asked 
with  reference  to  his  ability  to  distinguish  be- 
tween the  old  trail  and  the  other  road  in  the 
nighttime  with  ordinary  gas  lights,  be  had 
answered: 

"Well,  I  think  possibly  I  would ;  but  stin  at 
that  time  of  the  year  they  look  very  similar.  I 
did  not  realize  I  had  gone  off  to  any  different 
part  of  the  road." 

When  asked  whether  or  not  he  had  testi- 
fied as  last  stated,  he  gave  the  following  an- 
swer, which  went  In  without  objection: 

"I  do  not  remember.  If  that  Is  the  record,  I 
will  concede  that  I  testified  that  way." 
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He  testlfled  further  as  follows: 

"Q.  You  don't  know?  A.  I  know  I  testified, 
but  I  don't  know  what  I  testified  to.  Q.  I  ask- 
ed yon  to  look  at  the  record  and  refresh  your 
memory. 

"Mr.  Cowan:  That  is  objected  to  as  an  im- 
proper method  of  refreshing  bis  memory. 

"Tlie  Court:  Sustained. 

"Q.  You  admitted,  Mr.  Doyon,  did  you  not, 
during  the  trial  of  the  Rebillard  Case,  that  there 
might  not  be  any  possibility  of  your  mistaking 
the  road  and  taking  this  old  trail  in  the  day- 
time? 

"Mr.  Cowan:  That  is  objected  to  as  hear^ 
say,  incompetent,  not  a  proper  impeaching  ques- 
tion and  no  foundation  laid,  and  calling  for  a 
conclusion  of  the  witness. 

"The  Court:  Sustained. 

"Q.  You  testified,  did  you  not,  at  the  time  of 
the  Rebillard  trial,  to  the  following:  That  if 
you  had  ordinary  gas  lights  that  you  thought  it 
possible  that  you  would  have  known  the  differ- 
ence between  the  old  trail  and  the  other  road? 

"Mr.  Cowan:  That  is  objected  to  on  the 
grounds  urged  in  the  last  objection. 

"The  Court:  Sustained." 

It  is  very  apparent  that  the  foregoiiiK  rnl- 
Ingg  of  the  trial  court  were  In  no  way  prej- 
udicial. Not  only  did  tb«  witness  adn^t 
that,  if  the  record  in  the  Rebillard  Case  was 
as  stated  to  him  by  counsel.  It  was  no  doubt 
correct,  and  that  be  would  concede  that  he 
testlfled  that  way,  but  a  comparison  of  the 
testimony  given  upon  cross-examination  in 
this  case  prior  to  the  asking  of  the  impeach- 
ing questions,  with  the  testimony  quoted  by 
counsel  from  the  transcript  in  the  Rebillard 
Case,  discloses  that  there  is  no  substantial 
conflict,  but  merely  a  difference  in  phraseolo- 
gy. It  may  be  true  that  the  answers  upon  the 
points  covered  by  the  foregoing  questions  are 
slightly  stronger  in  this  case  than  those  given 
In  the  Rebillard  Case.  But,  however  this 
may  be,  Doyon  admitted  the  correctness  of 
the  transcript  In  the  Rebillard  Case,  and 
the  Jury  had  the  benefit  of  any  inconsistency 
80  disclosed. 

In  the  cross-examination  of  the  witness  Mc- 
Lean he  was  asked  the  following  question: 

"Wasn't  the  road  you  were  looking  for  to  pet 
into  town  the  road  turning  off  at  the  section  Ime 
and  connecting  with  Fourteenth  street?  A. 
I  don't  know  as  to  that.  Q.  I  call  your  atten- 
tion, Mr.  McLean,  and  ask  you  if  it  is  not  a 
fact  that,  on  the  trial  of  the  Rebillard  Case  in 
the  United  States  District  Court  in  December, 
191S,  at  Devils  Lake,  the  following  questions 
were  asked  you  by  a  juryman,  to  which  yon 
gave  tJie  following  answers?  'Q.  Were  yon 
looking  for  that  road  leading  off  from  the  section 
line  towards  Fourteenth  street?  A.  That  was 
the  road  I  was  looking  for.' 

"Mr.  Oowaa:  That  is  objected  to  as  incompe- 
tent, irrelevant,  and  not  a  proper  impeaching 
qnestion,  and  not  binding  on  the  plaintiff  in  this 
case. 

"Th*  Court:  Sustained." 

Later  on  an  offer  of  proof  was  made,  the 
rejection  of  which  is  also  assigned  as  error. 
The  offer  was  made  in  the  absence  of  the 
Jury,  and  pertains  to  the  probability  as  to 
whether  or  not  McLean  would  have  directed 
Doyon  to  take  the  road  leading  to  the  south- 
east and  connecting  with  Fourteenth  street,  if 
he,  had  seen  It.  The  proof  crfterecl  was  a  por- 
tion of  the  trajpaqript  in  the  Rebillard  Cas^ 


embracing  the  above  qoeatlon  and  answ^, 

whi(di  counsel  asked  leave  to  verify  by  su^ 
mission  to  the  witness  Mcliean. 

With  respect  to  the  Impeaching  4}nesti(Hi  pat 
to  McLean  while  on  the  witness  stand,  it 
need  only  be  observed  that  the  answer  with 
which  the  former  atatement  was  Inconsistent 
was  elicited  on  the  cross-examination  and 
pertained  to  a  subject  not  covered  in  the  ex- 
amination In  chief.  If  the  fact  is  as  testified 
to  in  the  former  case,  it  has  no  bearing  upon 
the  liability  of  the  defendant  to  the  plaintiff, 
and  the  examination  went  solely  to  the  credi- 
bility of  the  witness.  The  record  discloses 
t^t  ample  latitude  for  cross-examination 
generally  was  allowed,  and,  even  though  It 
might  have  been  teclinlcally  proper  to  have 
permitted  an  answer  to  the  Impeaching  ques- 
tion, it  was  not  reversible  error  to  sustain  an 
objection  to  it. 

The  avowed  object  of  the  offer  of  proof 
was  to  establish  the  probability  that  McLean 
would  have  given  Doyon  a  direction  to  take 
the  southeast  road,  had  he  seen  it,  but  the 
evidence  tendered  was  clearly  hearsay  as  to 
this  fact,  and,  in  the  view  that  we  take  of 
the  case,  the  fact  itself,  if  one's  contingent 
determination  of  conduct  may  be  called  a 
fact,  is  inadmissible.  Under  the  principles  of 
our  original  opinion  the  defendant  is  not  al>- 
solved  from  liability  to  this  plalntllf  by  rea- 
son of  the  failure  of  McLean  to  detect  or 
take  the  safe  road.  But  it  is  altogether  like- 
ly that  the  evidence  was  offered  for  the  pur- 
pose of  Impeactilng,  for  which  purpose 
alone  it  was  competent.  In  making  the  offer, 
however,  the  evidence  being  inadmissible  gen- 
erally, It  should  have  been  stated  that  It  was 
offered  for*  the  specific  purpose  of  lmpea<di- 
ment.  The  court  and  tlie  plaintiff's  attorneys 
might  well-  have  been  misled — indeed,  the 
objection  to  the  offer  of  proof  does  not  cover 
its  inadmlBBiblllty  for  purposes  of  tanpeadi- 
ment.  Even  assuming  that  errwr  was  com- 
mitted in  sustaining  tiie  objection  to  the  offer 
of  proof,  since  it  goes  only  to  the  qnestion 
of  the  credibility  of  the  witness  McLean,  we 
do  not  deem  the  error.  If  any,  of  sufficient 
oonsequenoe  to  warrant  a  reversal  ot  the 
Judgment. 

Again,  after  testifying  rather  iiican<duslve- 
ly  as  to  the  point  of  time  at  wlilch  the  wit- 
ness had  given  Doyon  the  direction  or  com- 
mand to  steer  back  onto  the  road,  with  ref- 
erence to  his  observation  of  the  large  rock 
which  appeared  ahead  of  the  «ar,  he  was 
asked  the  following  question: 

"Q.  Did  you  testify  at  the  trial  of  the  Rebil- 
lard Case  in  the  United  States  District  Court  at 
Devils  Lake,  in  December,  1913,  that  it  was 
when  you  saw  the  rock  that  yon  dionted  to  Mr. 
Doyon  to  turn  to  the  left?" 

— which  queatlon  was  objected  to  as  being  an 
Impcoper  impeaching  question  and  the  ob- 
jection sustained. 

A.  little  later  impeaching  questions,  covei^ 
Ing  the  same  ground  and  referring  specifically 
toitbe  tertlmwy  given  by  Mcl<wm  la  ttie  Beit- 
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niardt  Caae,  were  acAred  blm,  In  response  to 
wtdcb  be  teatUled' that  be  presumed  that  it 
was  a  fact  that  the  questions  and  answers 
qnoted  from  the  transcript  were  given,  but 
he  farther  testified  that  it  seemed  to  blm  that 
he  had  given  Doyon  the  command  before  be 
had  seen  the  rock ;  so  the  Jury  bad  the  full 
benefit  of  such  impeachment  of  the  witness 
upon  this  point  as  was  afforded  by  the  testi- 
mony in  the  Beblllard  Case. 

[10]  Appellants  also  argue  that  the  refusal 
of  the  trial  court  to  permit  an  inspection  of 
the  premises  uy  the  Jury  amounts  to  a  prej- 
udicial error.  This  is  a  matter  which  I9 
largely  within  the  discretion  of  the  trial 
court.  Considering  the  length  of  time  that 
bad  'elapsed  between  the  happening  of  the 
accident  and  the  time  of  the  trial,  the  season 
of  the  year,  and  the  changes  that  might  have 
taken  place  in  the  general  appearance  of  the 
premiseis  during  this  period,  together  with 
the  facilities  for  presenting  the  facts  to  the 
minds  of  the  Jurors,  there  Is  no  merit  in  the 
contention  that  the  trial  court  abused  its  dis- 
cretion. 

[11]  The  petition  for  rehearing  also  urges 
misdirection  of  the  Jury  as  a  ground  for  r»- 
versal.  Appellants  extract  the  following  por- 
tion of  the  instruction:  " 

"The  defendant  railway  company  was  bound 
to  ase  reasonable  care  in  the  construction  and 
maintenance  of  its  cut  in  a  reasonably  safe  con- 
dition for  travel  upon  the  road  which  it  crossed, 
and  if  it  failed  to  do  so,  and  constructed  and 
maintained  this  cut  in  an  unsuitable  and  unsafe 
condition,  it  is  liable  for  injuries  snstained  in 
eonsequence  of  such  failure." 

The  objection  made  to  the  foregoing  In- 
struction makes  no  allowance  whatever  for 
the  intelligence  of  the  Jury.  It  is  said  that 
it  tells  the  Jury,  In  substance,  that  it  was  the 
duty  of  the  railroad  company  to  maintain  the 
cut  so  that  it  could  be  traversed  over  on  the 
old  trail.  A  careful  reading  of  the  entire  in- 
struction, or  even  of  the  part  complained  of, 
leaves  no  doubt  in  our  minds  that  the  Jury 
could  not  have  derived  the  Impression  that 
defendants  were  to  be  held  liable  tn  damages 
for  causing  the  death  of  the  plaintiff,  because 
of  their  failure  to  construct  a  bridge  over  the 
cut  or  to  provide  some  other  means  of  cross- 
ing the  right  of  way  at  the  point  in  question. 

The  petition  for  rehearing  is  denied. 


DAVIDSON  V. 


KBPNEB  et  aL 

June  80, 


(Supreme  Oonst  of  North   Dakota. 
1917.) 

(Syllaiut  iy  the  Court.) 
1.  Taxation  d:»701— Notick  of  Redeuftion 
—Tax  Dbed. 
Section  SKi23  of  the  Compiled  Laws  of  1913, 
which  requires  that  the  notice  of  the  ezpira- 
tioB  of  the  time  for  redemption  from  tax  sale 
shall  contain  a  description  of  the  lands  sold, 
shall  speinfy  the  amount  for  which  the  game 
were  sold,  and  the  amount  required  to  redeem, 
exclusive  of  costs  to  accrue,  and  th6  time  when 


the  redemption  period  wtB  expire,  construed, 
and  held,  toat  a  valid  deed  cannot  be  issued  ex- 
cept upon  compliance  therewith. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent.  Dig.  §8  1407,  1409-1411.] 

2.  Taxation  ®=s704— Noticb  op  Expibation 
OF  Redemption  Period— Validtt. 

Eeld,  further,  that  where  a  notice  of  the 
expiration  of  redemption  under  the  above  sec- 
tion embraces  several  lots  or  tracts  of  land 
separately  assessed  and  fails  to  state  the  amount 
for  which  each  parcel  has  been  sold  and  the 
amount  reqniied  to  redeem  each  parcel,  the  n<^ 
tioe  is  fatally  defective. 

[Ed.  Note.— FOr  '  other  cases,  see  Taxation, 
Cent  Dig.  H  141&-1423.] 

3.  Taxation  $=>704— Tax  Saub— Notice  or 
Expiration  of  Redemption. 

Heid,  further,  that  while  separate  notices 
are  not  required  for  each  tract,  it  is  essential 
that  the  notice  given  shall  contain  the  required 
Information  with  reference  to  each  tract  em- 
braced in  the  notice. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  141S-142S.] 

Appeal  from  District  Court,  Eddy  County ; 
Buttz,  Judge. 

Action  to  aoiet  title  by  B.  R.  Davidson 
against  Emma  N.  Kepner  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

J.  8.  Oameron,  of  New  Rockford,  and  O.  S. 
Buck,  of  Jamestown,  for  appellant.  Blnker 
ft  Duell,  of  New  Rockford,  for  respondents. 

BIRDZBIiD,  3.  TbfB  Is  an  action  to  qnlet 
title  to  lots  8,  4,  and  5  of  block  16  In  the 
dty  of  New  Rockford.  The  plaintifl  and 
appellant  claims  title  under  a  tax  deed.  It 
appears  that  the  properi;y  was  sold  for  thft 
delinquent  taxes  of  1908,  and  the  certliicate 
of  sale  Issued  to  one  D.  P.  Ellsworth,  who 
later  assigned  the  same  to  the  plaintiff.  The 
trial  court  found  that  the  lots  in  question,  . 
together  with  lots  6  and  7  In  block  IB,  had 
been  separately  assessed,  but  that  tbey  were 
sold  en  masse  for  a  gross  consideration  of 
$23.65,  that  the  certificate  showed  that  the 
sale  bad  been  conducted  as  stated,  and  that 
by  reason  of  collusion  competition  was 
eliminated  at  the  sale.  The  aitpellant  chal- 
lenges the  cwrectness  of  the  foregoing  find- 
ings of  fact  made  by  the  trial  court  and  as- 
sails the  legal  conclusions  on  the  ground  that 
they  are  unsupported  by  the  facts. 

[1-3]  A  careful  perusal  of  the  record  In  this 
case  leads  us  to  conclude  that  it  is  unnec- 
essary to  consider  the  correctness  of  the  find- 
ings of  fact  of  the  trial  court  which  are  chal- 
lenged by  the  appellant  on  this  appeal  for 
the  reason  that  there  is  a  manifest  fatal 
defect  In  the  proceedings  leading  up  to  the 
tax  deed.  The  redemption  notice.  Exhibit  7, 
purports  to  give  notice  of  the  sale  held  on 
the  14th  of  December,  1909,  and  that: 

"The  amount  of  delinquent  taxes  due  on  the 
real  estate  aforesaSd  at  tbo'  date  of  sale  was 
$23.66,  induding  pen^ties,  0<»tB,  and  interest, 
to  make  which  amount  the.  said  lots  [were]  then 
and  there  sold  as  provided  by  law.     •     *     •  >» 
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It  fortber  contains  this  statement: 

"Ton  are  therofore  notified  that  $45.85)  ex- 
clusive of  accruing  costs,  is  necessary  to  r*- 
deem  said  lots  from  said  sale." 

Section  2223,  G.  L.  1013,  requires  that  the 
notice  of  expiration  of  the  time  for  redemp- 
tion shall  contain  a  description  of  the  lands, 
and  specify  the  amount  for  whicb  the  same 
were  sold,  the  amount  required  to  redeem 
such  lands  from  sale  exclusive  of  the  costs 
to  accrue  upon  such  notice,  and  the  time 
when  the  redemption  period  will  erplre.  No 
Talid  deed  can  be  issued  m  pursuance  of  a 
sheriflTs  certificate  of  tax  sale  unless  this 
notice  is  given,  and  the  notice  must  contain 
the  facts  required  by  the  statute  to  be  stated 
therein.  A  notice  which  embraces  several 
lots  or  tracts  of  land  separately  assessed, 
and  which  fails  to  state  the  amount  for 
which  each  parcel  has  been  sold  and  the 
amount  required  to  redeem  each  parcel,  is 
fatally  defective.  27  Cyc.  1403.  Sudi  a  no- 
tice does  not  apprise  the  recipient  of  the 
amount  that  it  will  be  necessary  for  him  to 
pay  to  redeem  any  particular  tract,  and  does 
not  contain,  with  respect  to  any  one  tract, 
the  information  which  the  statute  contem- 
plates that  it  should  convey.  It  Is  not  es- 
sential that  separate  notice  be  given  to  an 
owner  of  various  tracts  (Snyder  v.  Ingalls, 
70  Minn.  16,  72  N.  W.  807),  but  it  is  essential 
that  the'  notice  given  shall  contain  the  neces- 
sary information  to  enable  him  to  exercise 
hia  right  of  redemption  with  respect  to  any 
tract  be  might  desire  to  redeem.  Jackson  v. 
Mason  et  al.,  143  iMich.  355,  106  N.  W.  1112; 
Sanborn  Go.  v.  Johnson,  148  Mich.  405,  111 
N.  W.  1091. 

While,  under  section  2191,  G.  L.  1913,  ib« 
county  auditor  ia  required  to  sell  each  tract 
or  lot. separately,  and  while  section  2192  au- 
thorizes the  auditor  to  include  in  cme  cwtif- 
icate  all  the  land  sold  to  one  purchaser, 
it  by,  no  means  follows  that  a  redemption 
notice  which  includes  a  number  of  lots  sep- 
arately sold  and  states  only  the  aggregate 
amount  of  the  Interest,  penalty,  and  costs, 
the  payment  of  whi(^  is  required  to  redeem  all 
of  the  parcels  from  the  tax  sale,  is  notice  of 
the  amount  required  to  redeem  any  particu- 
lar tract  The  object  of  requiring  that  the 
notice  shall  specify  the  amount  required  to 
redeem  was  doubtless  to  enable  the  person 
entitled  to  redeem  to  effect  a  redemption  of 
any  tract  or  parcel  he  might  desire  to  redeem 
without  assuming  tlie  risk  of  aaceitulning  for 
himself  the  amount  he  would  be  required 
to  pay.  If  the  notice  does  not  contain  this 
information  with  respect  to  such  tract,  the 
purpose  in  requiring  the  notice  is  at  least 
partially  defeated,  and  the  notice  ia  conse- 
quently void.  A  valid  notice  is  required  prior 
to  the  issuance  of  the  tax  deed,  and  there  can 
be  no  valid  deed  based  upon  a  blanket  notlc» 
such  as  the  one  given  in  this  case.  It  is  un- 
necessary for  us  to  express  an  opinion  on 


the  correcti^ess  of  the  findings  pf  fact  made 
by  the  trial  court  which  are  assigned  as  ei- 
ror  upon  this  appeal. 
The  Judgment  is  afflnued. 

ROBINSON,  J.  (speciaDy  concurring).  The 
plaintiff  brings  this  action  to  quiet  title  to 
three  lots  in  New  Rockford  under  a  tax  deed, 
based  on  a  sale  of  the  lots  in  Deceml>er,  1900, 
for  the  taxes  of  1908.'  The  answer  U  in  effect 
that  the  defendant  has  title  to  the  lots  and 
that  the  tax  deed  Is  void,  The  court  gave 
Judgment  for  the  defendant,  and  the  plain- 
tiff appeals.  The  tax  sale  record  in  evi- 
dence shows  that  in  I>eceml)er,  1909,  three 
lots  and  two  other  lots  were  sold  by  the  coun- 
ty auditor  for  the  taxes  of  the  year  1908, 
amounted  to  $23.63 ;  that  the  rate  of  interest 
bid  was  24  per  cent,  and  the  sale  certificate 
was  assigned  to  E.  R.  Davidson. 

The  certificate  of  sale  shows  a  sale  of  the 
five  lots  for  the  lump  sum  of  $23.63  and  the 
rate  of  interest  24  per  cent  The  redemption 
notice  addressed  to  E.  N.  Eepner  recites  a 
sale  of  the  lots  for  $23.63,  and  that  the  sum 
necessary  to  redeem  is  $45.31,  exclusive  of 
costs.  The  tax  deed  also  recites  a  sale  of 
the  five  lots  for  the  lump  sum  of  $23.63,  and 
showa^a  redemption  of  lots  6  and  7  which 
were  included  in  the  sale. 

It  is  enough  to  say  of  the  sale  certificate, 
the  redempticHi  notice,  and  the  tax  deed  ttiat 
each  documoit  is  void  on  its  face  because 
it  shows  a  sale  of  five  lots  for  the  gross  sum 
of  $23.63,  and  the  redemption  notice  is  clearly 
void  for  another  reason.  It  shows  that  the 
sum  necessary  to  redeem  the  tliree  lots  is 
$45.31,  and  that  is,  excessive.  There  was 
no  allowance  made  for  the  two  lota  which 
had  been  redeemed. 

When  a  party  attempts  to  purchase  land 
at  a  tax  sale  and  to  get  interest  at  the  rate 
of  24  per  cent  with  a  penalty  of  5  per  cent, 
he  has  no  reason  to  complain  if  he  gets  back 
only  his  principal  with  6  per  cent  interest 
Shylock  did  not  fare  so  well  when  he  Insisted 
on  the  pound  of  flesh.  He  forfeited  his  prin- 
cipal sum  of  8,000  ducats  and  had  to  become 
a  Christian  and  to  convey  half  his  property 
to  his  daughter,  Jessica,  who  had  wed  a 
Christian. 


NORTHERN  DRUG  GO.  v.  KUNKESj. 

(Supreme  Court  of  North  Dakota.     May  14, 

1917.    Rehearing  Denied  July  10,  1917.) 

(Syllabua  by  ihe  OourtJ 
ShbBITFS    ANn    CONSTABI^BS    «s>69— AXXBCX* 

ubnt—Pees— Statutes. 
A  proceeding  will  not  lie  for  the  amerce- 
ment ot  a  sherin  under  the  provisions  of  sec- 
tion 7770  Compiled  Laws  of  1913,  for  the  fail- 
ure to  perform  services  for  which  he  ia  entitled, 
under  section  3548,  to  the  payment  of  his  fees 
in  advance,  and  where  such  f^  were  d^nand- 
ed  and  were  not  paid. 

lEdt.  Note.— For  other  cases,  see  SherUEs  and 
Constables,  Cent  Dig.  |  91.] 
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BAKDOM  V.  BAKDOM    ' 


Appeal  from  DlBtrlct  Okrait,  Benson  Coon- 
ty;  C.  W.  Buttz,  Jtidge>, 

Action  by  Nortbem  Drng  Company,  a  cor- 
poration, against  J.  N.  Knnkel,  aa  Sheriff  at 
Wells  Connty.  Jndgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Beniy  6.  Mlddaugh  and  RoIIo  F.  Hunt, 
both  of  Devils  Lake,  for  appellant  Flynn 
A  Traynor,  of  Devils  Lake,  and  B.  F.  Whipple, 
of  Fessenden,  for  respondent 

BRUCE,  G.  J.  This  is  a  proceeding  to 
amerce  a  sheriff  under  the  provisions  of 
section  7770,  Compiled  Laws  of  1913.  The 
only  remissness  In  duty  In  any  way  apparent 
or  urged  by  counsel  for  appellant  Is  that  the 
defendant  officer  failed  to  return  the  execu- 
tion "on  or  before  the  return  day."  The 
affidavits,  however,  show  that  the  sheriff  at- 
tempted by  phone  to  demand,  and  actually 
mailed  a  letter  demanding,  his  fees  In  ad- 
vance, as  he  was  entitled  to  do  under  tl)e 
jurovlslons  of  section  3548,  Complied  Laws  of 
1913,  and  that  such  payment  was  not  made. 
Even  though  the  receipt  of  the  letter  was 
denied.  Its  malUng  was  positively  testified  to, 
and  under  these  circumstances  the  officer  was 
under  no  further  obligation  to  act  In  the 
premises,  and  the  proceedings  for  amerce- 
ment will  not  lie.  There  was  no  breach  of 
duty. 

The  Judgment  of  the  district  court  is  af- 
flimed. 

ROBIN>SON,  J.  (spedally  concarrlng).  This 
is  an  appeal  from  an  order  denying  a  mo- 
tion to  amerce  the  sheriff  for  an  alleged  fail- 
are  to  levy  and  return  an  execution  for 
$130.63,  with  a  subsequent  credit  of  $61.48. 
The  motion  was  made  and  submitted  on  affi- 
davits and  counter  affidavits,  from  which  it 
appears  that  such  an  execution  was  Issued 
to  the  sheriff  without  any  fees  or  bonds,  and 
without  Instructions  to  make  a  levy  on  any 
particular  property,  and  that  the  sheriff  was 
not  able  to  find  pr<9erty  on  wl>lcfa  to  make 
a  levy. 

The  motloii  Is  without  any  merit,  and  is 
not  worthy  of  any  discussion.  Such  a  mo- 
tion should  not  be  sustained  unless  on  a 
very  dear  showing  of  grave  fault 


NORDBT  V.  80RLIB. 

(Supreme  Court  of  North  Dakota.     July  13, 
1917.) 

On  second  motion  for  rehearing.  Motion 
denied. 

For  former  opinion,  see  160  N.  W.  70,  U 
B.  A.  1917B,  763. 

ROBINSON,  X  This  action  is  based  on  a 
dalm  of  damages  by  reason  of  a  collision  be- 
tween an  automobile  and  a  motorcyde  driven 
by  the  plaintiff  at  a  reckless  dare-devil  speed. 


In  November,  1916^  the  Judgment  of  this 
court  was  that  the  verdict  against  the  defend- 
ant be  set  aside  and  the  action  dismissed, 
on  the  ground  that  the  coUision  was  the  re- 
sult of  plaintUTs  reckless  driving.  On  De- 
cember 2d  a  motion  for  rehearing  was  duly 
denied.  160  N.  W.  70.  I*  R.  A.  1917B,  753. 
And  now,  on  July  lltb,  after  the  lapse  of 
over  seven  months,  there  is  filed  a  second  mo- 
tion for  rdiearlng,  without  any  showing  only 
a  mere  CMitention  that  the  decision  of  the 
court  was  wrong. 

Now,  from  reading  the  record,  the  decision 
appears  to  be  clearly  right  but  W  it  were 
wrong,  that  would  be  no  sufficient  reason  for 
allowing  the  motion  to  reconsider.  There 
must  be  an  end  to  litigation.  The  appeal 
was  for  the  December,  1915,  term.  Appel- 
lant's brief  of  74  ]>ages  was  filed  February 
15,  1916.  Respondent's  brief  of  48  pages  was 
filed  June- 26,  1916.  There  is  no  claim  that 
the  counsd  for  each  party  did  not  have  a 
fair  opportunity  to.  argue  and  present  the 
case,  and  the  long  decisioo,  covering  five 
large  printed  pages,  shows  that  the  case  was 
wdl  argued  and  considered  on  its  merits. 

Motion  denied. 

GRACE,  J.     I  concur  in  the  result 

BRUCE,  0.  J.,  and  CHRISTIANSON,  J. 
We  concur  in  the  above.  We  have  no  right  to 
recall  a  remittitur  in  any  case  unless  it 
has  been  handed  down  by  inadvertence  at 
mistake. 


RANDOM  V.  RANDOM. 

(Supreme  Court  of  North  Dakota.    July  11, 
1917.) 

(Syllabui  ly  th*  Oourt.) 
Afpkai,  ard  Bbbob  d=>458(^— Stat  or  Pbo- 

CEBDINOS— EXECUTBD      JUDGMENT— STATTTTK. 

Section  7S36  of  the  Compiled  Laws  of  1913, 
which  provides  that,  "When  the  court  or  the 
judge  thereof  from  which  the  appeal  is  taken  or 
desired  to  be  taken  shall  neglect  or  refuse  to 
make  any  order  or  direction  not  wholly  discr^' 
tionary,  necessary  to  enable  the  appellant  to 
stay  proceedings  upon  an  appeal,  the  Supreme 
Court,  or  one  of  the  justices  thereof,  shall  make 
such  order  or  direction,"  does  not  give  an  in- 
tendiiiK  appellant  a  right  to  supersede  a  portion 
of  a  judgment  or  decree  that  is  executed  prior  to 
the  taking  of  an  appeal. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2223.  2224.] 

Action  for  divorce  by  Lawrence  Henry 
Random  against  Eliza  Random.  Application 
by  defendant  for  the  fixing  of  a  supersedeas 
bond  to  stay  proceedings  under  a  decree  of 
the  district  court  for  plaintiff  pending  an 
appeal.     Application  denied. 

S.  E.  Ellsworth,  of  Jamestown,  for  peti- 
tioner. Knauf  &  Knauf,  of  Jamestown,  for 
respondent 

PER  CURIAM.  This  is  an  application  to 
the  Supreme  Court  for  an  order  fixing  the 
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sum,  terms,  and  conditions  of  an  undertak- 
ing which  will  operate  to  stay  all  proceedings 
upon  the  judstnent  and  decree  of  the  district 
court  of  the  Fifth  judicial  district  entered 
In  the  above-entitled  action  on  the  3d  day  of 
May,  1917.  Its  main  purpose  Is  to  stay  the 
operation  of  that  portion  of  the  Judgment 
of  the  court  below,  which,  In  an  action  for 
divorce  between  the  plaintiff,  liawrence  Ran- 
dom and  the  def«idant  Eli^a  Random,  found 
the  Issues  for  the  plaintiff  Lawrence  Random, 
and  awarded  to  him  the  sole  custody  of  the 
minor  children,  aged  eleven,  nine,  and  seven 
years  respectively  together  with  a  permission 
and  direction  to  such  plaintiff  to  take  the 
children  from  the  home  of  the  defendant's 
parents  or  from  any  one  in  whose  possession 
they  might  be,  and  allowing  the  plalntlfl  to 
keep  the  said  children  at  his  parents'  home 
in  the  state  of  North  Dakota. 

The  motion  to  fix  the  sum,  terms,  and  con- 
ditions of  a  supersedeas  bond  is  denied,  for 
the  reason  that  the  moving  papers  show  that 
the  trial  Judge  did  not  neglect  or  refuse  to 
make  an  order  which  would  enable  the  ap- 
pellant to  stay  proceedings  upon  the  ap- 
peal, In  BO  far  as  any  further  proceedings 
might  be  had  under  the  Judgment  It  ap- 
pears that  the  Judgment  had  been  partially 
executed  before  the  application  was  made  to 
the  district  court.  Under  such  facts  the  ap- 
pellant is  not  entitled  to  have  the  executed 
portion  of  the  decree  stayed.  We  do  not  ques- 
tion the  soundness'  of  the  moving  party's  con- 
tention that  the  appellant  Is  entitled,  as  a 
matter  of  right,  to  have  the  sum,  terms,  and 
conditions  of  a  supersedeas  bond  fixed  by  the 
trial  Judge  and,  in  case  of  his  neglect  or 
refusal,  by  this  court  or  a  Judge  thereof. 
Section  7836,  C.  L.  1913.  We  cannot  see  that 
th.e  question  of  the  custody  of  die  children 
Is  In  any  w«y  Involved  In  this  motion. 


STOFFEIiS   V.    BROWN,    Sheriff. 

(Supreme  Court  of  North  Dakota.     March  8| 

1917.     On   Petition   for   Rehearing, 

July  10,  1917.) 

(SyVahu*  by  the  Court.) 
B>9T0PPXI.  «s»96— Nkqliobncb. 

It  is  a  maxim  of  jurisprudence,  when  one 
ot  two  innocent  persons  must  suffer  by  the  act 
of  a  third,  be  by  whose  negligence  it  happened 
must  be  the  sufferer. 

[Ed.   Note. — For  other  cases,   see   Estoppel, 
Cent.  Dig.  8  288.] 
Christianson,  J.,  dissenting. 

Appeal  from  District  Court,  Staik  Coun- 
ty; W.  C.  Crawford,  Judge. 

Action  by  P.  J.  Stoffels  against  George  J. 
Brown,  as  Sheriff  of  Stark  County.  Judg- 
ment for  plaintiff,  and  defendant  ai^eals. 
Affirmed. 

Linde  &  Murphy,  of  Bismarck,  and  M.  L. 
McBride,  of  Dickinson,  for  appellant  F. 
E.  McCurdy,  of  Bismarck,  and  H.  E.  Haney, 
of  Belfleld,  for  respondent. 


ROBINSON,  J.  This  Is  a  snlt  against  Mr. 
Brown,  the  sheriff  of  Stark  county,  to  re- 
cover possession  of  personal  ^roperts — a  gray 
mare  and  a  colt — taken  by  him  tmder  a  mort- 
gage made  by  one  Kramdink.  As  the  com- 
plaint and  the  evidence  shows,  the  plaintiff 
purchased  the  property  In  good  faith  for 
the  sum  of  $175,  receiving  a  bill  of  sale  made 
by  the  mortgagor  and  owner  of  the  property, 
and  written,  witnessed,  and  acknowledged  by 
M.  L.  McBride,  who  now  claims  the  property 
under  a  chattel  mortgage.  The  bill  of  sale 
shows  payment  by  P.  J.  Stoffels;  It  conveys 
the  property  to  P.  J,  Stoffels ;  it  grants  title 
to  P.  J.  Stoffels;  it  delivers  the  property  to 
P.  J.  Stoffels.  Four  times  his  name  Is  writ- 
ten In  the  bill  of  sale  by  the  same  McBride 
who  now  seeks  to  avoid  the  bill  of  sale  by 
him  written,  witnessed,  and  acknowledged 
as  a  notary  public.  The  Jury  found  a  ver- 
dict for  the  plaintiff  and  against  McBride, 
and  he  appeals,  claiming  that  the  evidence 
Is  Insufficient  to  sustain  the  verdict 

It  Is  claimed  there  Is  no  testimony  show- 
ing that  McBride  had  waived  his  mortgage 
lien  or  consented  to  a  sale  of  the  property 
without  payment  of  the  purchase  price  to 
him;  but  on  this  point  the  bill  of  sale  was 
sufficient  evidence  to  Justify  the  verdict  of 
the  Jury.  It  is  in  the  usual  form.  It  is  sign- 
ed by  the  mortgagor  of  McBride;  it  Is  in 
the  handwriting  of  McBride;  it  discloses 
property  included  In  his  mortgage;  it  Is  wit- 
nessed by  M.  L.  McBride;  it  is  admowledged 
by  him  as  a  notary  public  and  given  under 
his  official  seal.  In  the  bill  of  sale  the  name 
of  P.  J.  Stoffels  is  written  four  times  by  the 
hand  and  pen  of  McBride,  and  the  writing 
appears  to  be  that  of  a  competent  business 
man.  If  he  did  not  tmst  his  mortgagor  to 
deliver  the  bill  of  sale  and  to  receive  the 
purchase  price  of  the  mare  and  colt.  It  were 
easy  for  him  to  have  written  in  the  bill  of 
sale:  "The  purchase  price  must  be  paid  to 
M.  Ix  McBride."  It  is  a  maxim  of  jurispru- 
dence that  where  one  of  two  Innocent  par- 
ties must  suffer  for  the  act  of  a  third,  he 
by  whose  negligence  it  happened  must  l>e  tue 
sufferer.  Die  bill  of  sale  was  a  power  of 
attorney  to  the  mortgagor  to  deliver  the  bill 
of  sale  and  to  receive  the  purchase  money. 

The  Judgment  of  the  district  court  Is  clear- 
ly correct,  and  It  Is  affirmed. 

CHRISTIANSON,  J.  (dissenting.  I  have 
no  quarrel  with  the  doctrine  of  law  announc- 
ed In  the  majority  opinion,  when  applied  in 
a  proper  case.  That  doctrine  Is  declared  by 
our  statutes  to  be  one  of  the  maxims  of  oiur 
Jurisprudence.  Section  7277,  G.  U  1913.  The 
trouble  with  the  majority  opinion  is  that  tUe 
writer  of  that  opinion  has  formulated  a 
statement  of  facts  in  disregard  of  the  evi- 
dence contained  In  the  record,  so  as  to  bring 
the  case  within  the  maxim,  rather  than  ap- 
plied the  maxim  to  the  facts  as  established 
by  the  evidence. 
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There  Iq  no  material  oomfilct  In  the  evi- 
dence in  the  case.  The  only  possible  ques- 
tion <rf  fact  is  wbat  inferences  are  to  be 
drawn  from  certain  ancontroverted  facts.  It 
Is  undisputed  that  one  McBride  held  a  chat- 
tel mortgage  on  the  horses  Involved  in  this 
controversy,  properly  executed  and  delivered 
to  him  by  one  Kramchok,  who  at  that  time 
was  the  owner  of  the  horses.  It  is  also  un- 
disputed that  the  mortgage  was  duly  record- 
ed in  the  office  of  the  register  of  deeds  of 
Stark  county.  The  debt  secnred  by  the  mort- 
gage was  past  due,  and  McBrlde,  wbo  had 
been  trying  to  collect  the  same,  caused  Kram- 
chok to  be  called  to  his  office  with  respect 
to  the  matter.  The  only  evidence  as  to  what 
took  place  at  that  time  Is  the  testimony  of 
McBrlde.  According  to  McBride's  testimony, 
Kramchuk  stated  that  he  was  unable  to 
make  any  payment  on  the  Indebtedness,  and 
requested  permission  to  sell  some  of  the  prop- 
erty covered  by  the  mortgage,  for  the  pur- 
pose of  the  paying  off  McBride's  mortgage. 
Kramchuk  further  requested  that  McBride 
release  his  mortgage,  which  McBrlde  re- 
fused to  do,  stating  that  be  would  release 
such  mortgage  only  when  the  purchaser  was 
brought  to  his  'office  and  the  purchase  price 
paid  over  to  McBride  and  applied  on  the  in- 
debtedness. Kramchuk  therenpon  requested 
McBrlde  to  prepare  for  him  a  bill  of  sale  of 
the  horses  involved  In  this  controversy,  which 
McBrlde  did.  McBrlde  testified  positively 
that  the  name  Qf  the  plaintiff  was  not  writ- 
ten Into  the  bill  of  sale  by  himself,  but  that 
he  left  a  blank  space  where  such  name  might 
be  inserted. 

It  is  undisputed  that  Kramchuk  thereafter 
sold  the  horses  to  the  plaintiff,  Stoffels. 
There  is  no  dispute  In  the  evidence  as  to 
what  took  place  at  the  time  of  the  sale. 
The  only  evidence  as  to  what  took  place  at 
that  time  is  the  testimony  of  the  plaintiff, 
and  his  son,  Peter,  and  his  son-in-law,  Frame. 
The  plaintiff,  Stoffels,  testified,  on  bis  direct 
examination,  as  follows: 

"Q.  Was  there  anything  said  at  the  time  he 
talked  to  Kramchuk  about  whether  or  not  the 
horses  were  clear?  A.  There  was  a  mortgage 
against  the  horses,  held  by  Mr.  McBride,  but  he 
had  the  bill  of  sale  to  them.  *  *  *  Q.  Did 
Kramchuk  tell  you  that  McBride  had  a  mort- 
gage on  the  horses?  A.  Yes.  •  *  •  Q.  Did 
yoo  afterwards  pay  for  the  horses?  A.  If  the 
horses  were  delivered  with  proper  papers,  the 
bill  of  sale,  he  would  order  Mr.  Frame  to  pay 
them  at  the  elevator.  Q.  Did  Frame  after- 
wards pay  for  the  horses  according  to  his  or- 
der?   A.  Yes." 

The  son,  Peter  Stoffels,  testified : 
"Q.  And  when  you  talked  to  Kramchuk  out 
there,  was  there  anything  said  about  there  be- 
ing a  mortgage  on  the  horses?  A.  Yes.  Q. 
'Wliat  was  said?  A.  Well,  we  was  down  there, 
and  Frame  told  him  he  got  a  mortgage  down 
there.  Mr.  Frame  told  Kramchuk  that  he  had 
a  mortgage  against  it  and  he  say,  when  he  put 
the  mortgage  off,  we  pay  him  $17B  when  he 
Iwing  US  a  bill  of  sala'^ 

Frame  testified: 

"Q.  Were  you  with  them  at  the  home  of 
Kramchuk.  when    they    saw    these   Iwrsea    in 


question?  A.  Tee.  Q.  What,  U  any*  deal  was 
made  at  that  time?  A.  I  think  they  muJe  an 
agreement  of  this  kind  with  Kramchuk:  That 
they  were  to  take  the  horses  home  with  them, 
and  keep  them  a  fpw  days,  and  try  them  out  to 
see  if  they  proved  satisfactory  in  working  and 
BO  on,  and  if  they  did  they  were  to  pay  him 
$175  for  the  mare  and  colt,  the  two  horees  they 
got  of  him  if  he  would  get  a  release  and  hill  of 
sale  from  Mr.  McBride.  McBride  had  a  mort- 
gage on  the  horses." 

It  is  asserted  in  the  majority  opinion  as  a 
fact  that  the  name  "P.  J.  Stoffels,"  appear- 
ing in  the  bill  of  sale,  is  In  the  handwriting 
of  McBrlde.  This  assertion,  however,  is  not 
substantiated  by  one  word  of  testimony,  and 
is  directly  contrary  to  the  positive  testimony 
of  McBride ;  and  McBride's  testimony  to  this 
effect  is  strongly  corroborated  by  certain 
facts  and  circumstances  in  the  case,  and  to 
some  extent  by  the  testimony  of  the  plaintiff 
and  one  of  his  witnesses. 

It  will  be  noted,  from  the  testimony  of  the 
plaintiff,  qnoted  above,  that  at  the  dme  the 
plaintiff  received  the  horses  Kramchuk  stat- 
ed that  he  (Kramchuk)  then  bad  a  bill  of 
sale.  It  also  appears  from  the  testimony  of 
Frame  that  the  horses  were  sold  and  deliv- 
ered conditionally  to  the  plaintiff  on  that  day, 
in  order  that  he  (plaintiff)  might  "keep  them 
a  few  days  and  try  them  out,  to  see  if  they 
proved  satisfactory  In  working,  and  so  on." 
It  further  api)ears  from '  the  testimony  of 
Frame  that  Kramchuk  did  not  deliver  the 
bill  of  sale  until  some  days  thereafter. 
Hence,  if  Kramchuk  had  the  bill  of  sale  at 
the  time  he  made  the  conditi<mal  sale  and 
delivered  the  horses  to  the  plaintiff,  such 
bill  of  sale  most  have  been  prepared  before 
he  went  to  see  Stoffels  about  the  sale  of  the 
horses.  The  bill  of  sale,  therefore,  must  have 
been  prepared  without  any  definite  purchaser 
in  view,  to  be  utilized  whenever  Kramchuk 
found  a  purchaser  for  the  horses.  Under 
such  circumstances  It  would  have  been  neces- 
sary to  leave  the  space  provided  in  the  bill  of 
sale  for  the  name  of  the  purchaser  in  blank, 
in  order  that  sQch  name  might  be  inserted 
when  the  purchaser  was  found.  The  evi- 
dence also  shows  that  McBrlde  and  the  sher- 
iff spent  considerable  time  in  making  search 
and  inquiry  to  ascertain  the  whereabouts  of 
the  horses  after  Kramchuk  had  left  the. 
country.  If  it  is  true,  as  asserted  In  the 
majority  opinion,  that  McBride  knew  that 
Kramchuk  intended  to  sell  the  horses  to 
Stoffels,  obviously  such  search  would  have 
been  unnecessary.  These  various  inferences 
certainly  tend  to  corroborate  the  testimony  of 
McBride,  rather  than  to  contradict  it 

The  statement  in  the  majority  oi^nion  mnat 
therefore  be  based  upon  comparison  of  hand- 
writing by  the  members  of  this  court.  The 
only  specimen  of  McBride's  handwriting  in 
the  record  is  the  bill  of  sale  itself;  and  with 
all  doe  respect  to  the  expert  knowledge  of 
the  writer  of  the  majority  opinion,  an  exam- 
ination of  the  bill  of  sale  leads  me  to  the 
conclusion  that  the  name  "P.  J.  Stoffels," 
appearing  In  the  bill  of  sale  is  not  In  the 
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handwriting  of  UcBride.  The  letters  "S," 
•t,"  and  "f."  and  the  combination  of  the 
letters  "8"  and  "t"  In  the  word  "Stoffels" 
are  in  every  Instance  differently  formed  from 
where  these  letters  or  a  combination  thereof 
appear  in  other  words  written  in  the  bill  of 
sale. 

The  maxim  set  forth,  In  and  upon  which 
the  majority  opinion  Is  based,  Involves  neg- 
ligence on  the  part  of  one  party,  and  result- 
ing injury  to  the  other  by  reason  of  such  neg- 
ligence. One  of  the  essential  elements  of  an 
equitable  estoppel  is  that  the  person  claim- 
ing the  benefit  thereof  must  have  been  mis- 
led and  Induced  by  the  words  or  conduct  of 
another  to  alter  bis  position  In  such  way  that 
he  win  be  injured  if  the  other  person  Is  not 
held  to  the  representation  or  attitude  on 
which  the  estoppel  Is  predicated.  .10  R.  O. 
L.  p.  697,  §  25.  "The  vital  principle  Is,"  said 
the  United  States  Supreme  Court  (Dlckerson 
V.  Colgrove,  100  U.  S.  587,  25  L.  Ed.  618), 
"that  he  who,  by  his  lahguage  or  conduct, 
leads  another  to  do  what  he  otherwise  would 
not  have  done,  shall  not  subject  such  person 
to  loss  or  Injury  by  disappointing  the  ex- 
pectations upon  whidi  he  acted.  Such  a 
change  of  position  is  firmly  forbidden.  It  In- 
volves fraud  and  falsehood,  and  the  law  ab- 
hors both.  This  remedy  Is  always  so  ap- 
plied as  to  promote  the  ends  of  Justice.  It 
Is  available  only  for  protection,  and  cannot 
be  used  for  a  weapon  of  assault"  "Acts 
done  or  knowledge  acquired  after  the  trans-, 
action  out  of  which  the  estoppel  is  claimed 
to  arise  can  have  no  bearing  upon  question. 
The  conduct  or  representation  relied  on  to 
raise  the  estoppel  must  have  been  concurrent 
with  or  anterior  to  the  action  which  they  are 
dalmed  to  have  Influenced."    16  Cyc.  741. 

There  Is  no  contention  on  the  part  of  the 
plaintiff  that  McBride's  oonduct  induced 
plaintifC  to  purchase  and  pay  for  the  horses. 
In  fact,  there  is  not  even  an  intimation  on 
the  part  of  the  plaintiff  or  any  of  his  wit- 
nesses that  the  plaintiff  knew  that  McBride 
had  prepared  the  bill  of  sale;  and  the  un- 
disputed testimony  shows  that  the  plaintiff 
did  not  know  McBride  at  the  time  he  pur- 
chased  the  horses,  and  that  the  plaintiff  and 
McBride  had  never  met  until  the  day  of  the 
trial  of  the  present  action.  Aianlfestly  the 
doctrine  of  estoppel  can  have  no  application, 
unless  It  was  shown  that  plaintltt.  had  knowl- 
edge of  McBride's  conduct,  and  that  it  was 
plaintiff's  knowledge  of  and  reliance  upon 
such  conduct  which  induced  him  to  purchase 
the  horses  without  requiring  a  release  of  the 
mortgage. 

The  principle  of  eetoiqiel  discussed  In  and 
upon  which  the  majority  opinion  Is  based 
was  not  even  suggested  in  the  trial  court. 
The  only  contention  made  by  the  plaintiff 
upon  the  trial,  and  the  only  question  con- 
sidered in  the  court  below  and  submitted 
to  the  Jury  for  determination,  was  whether 
McBride  by  Ms  conduct  constituted  Kram- 


chuk  his  agent  to  make  sale  of  the  horses, 
and  thereby  waived  his  chattel  mortgage  lien 
thereon.  While  waiver  may  be  said  to  be- 
long to  the  family  of  estoppel,  and  the  doc- 
trine of  estoppel  to  lie  at  the  fonndatitm  of 
the  law  of  waiver,  they  are  nevertheless  dis- 
tinguishable terms,  and  there  are  several 
essential  differences  between  the  two  doc- 
trines. 

"WaivM-  is  (he  voluntary  surrender  of  a  right; 
estoppel  is  the  Inhibition  to  assert  it  from  the 
mischief  that  has  followed.  Waiver  involves 
botii  knowledge  and  intention;  an  estoppel  may 
arige  where  there  is  no  intent  to  mislead. 
Waiver  depends  upon  what  one  himself  intends 
to  do;  estoppel  depends  rather  upon  what  be 
caused  his  adversary  to  do.  Waiver  involve* 
the  acts  and  conduct  of  only  one  of  the  parties; 
estoppel  involves  the  conduct  of  both."  40  Cyc. 
256.  "A  waiver  exists  only  where  one,  with 
fall  knowledge  of  a  material  fact,  does  or  for- 
bears to  do  something  inconsistent  with  the 
existence  of  the  right  or  of  his  intention  to  rely 
upon  that  right."  40  Cyc.  259.  "The  qucstioa 
of  waiver  is  mainly  a  question  of  intention, 
which  lies  at  the  fonndation  of  die  doctrine. 
Waiver  must  be  manifested  in  some  unequivocal 
manner,  and  to  operate  as  such  it  must  in  all 
cases  be  intentional.  There  can  be  no  waiver, 
unless  so  intended  by  one  party  and  so  under- 
stood bv  the  other,  or  one  party  has  so  acted 
as  to  mislead  the  other  and  is  estopped  there- 
by."   40  Cyc.  261. 

Waiver  Is  a  matter  of  fact  to  be  shown 
by  the  evidence.  40  Cyc.  267.  And  the  bnr^ 
den  is  upon  the  party  claiming  the  waiver 
to  prove  it  by  the  preponderance  of  evidence, 
40  Cyc.  269.  Waiver  Is  a  mixed  question  of 
law  and  fact ;  and  as  it  is  mainly  a  question 
of  intent,  and  since  intent  Is  an  operation 
of  the  mind,  it  should  be  proven  and  found 
as  a  fact,  and  is  rarely  to  be  Inferred  as  a 
matter  of  law.  But  when  only  one  inference 
can  be  drawn  from  the  facts,  as  established 
by  the  evidence,  It  is  the  duty  and  province 
of  the  court  to  determine  such  questlcm  as 
one  of  law.    40  Cyc.  270. 

It  is  a  rule  of  law  in  this  Jurisdiction  that 
unconditional  consent,  by  a  diattel  mort- 
gagee, that  the  mortgagor  may  sell  the  whole 
or  any  part  of  the  mortgaged  property,'  Is  to 
that  extent  a  waiver  of  the  mortgage  lien. 
But  when  the  mortgagee  gives  merely  a  con- 
ditional consent,  "and  the  conditions  impos- 
ed relate  directly  to  matters  connected  with 
the  sale  itself,  and  not  merely  to  promises 
or  acts  to  be  performed  by  the  mortgagor 
after  the  completion  of  the  sale,  then  the 
consent  does  not  become  availing  or  effective 
until  the  condition  is  performed.  In  the  case 
of  Whitney  v.  Heywood,  6  Cush.  82,  the  Su- 
preme Court  of  Massachusetts  held  that, 
where  the  parties  to  a  mortgage  indorsed 
thereon  an  agreement  that,  if  the  mortgagor 
shall  sdl  any  of  the  property,  the  mortgagee 
should  discharge  all  dalm  on  the  same  upon 
the  receipt  of  the  money  therefor,  this  agree- 
ment was  conditional,  and  gave  no  author- 
ity to  the  mortgagor  to  divest  the  mort- 
gagee's Interest  In  the  property  of  the  sale, 
except  upon  a  performance  of  the  condition 
of  paying  the  purchase  money  to  htm.  The 
purchaser  in  such  case^  U  he  knew  of  the 
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agreement,  knew  all  Its  qualiflcationa  and 
conditions  precedent,  and  was  properly  bound 
by  tbem.  If  he  had  no  such  knowledge,  and 
the  mortgage  was  duly  recorded,  be  bought 
the  property  subject  to  the  mortgage,  and 
was  bonnd  to  know  that  the  mortgagor  had 
no  right  to  sell."  Shortrldge  v.  Stnrdlvant,  32 
N.  D.  154,  159,  155  N.  W.  20. 

In  the  case  at  bar,  as  already  stated,  the 
only  evidence  with  respect  to  the  conditions 
under  which  the  bill  of  sale  was  prepared, 
and  the  authority,  if  any,  given  by  McBride 
to  Kramchuk  to  sell  the  mortgaged  property, 
appears  In  McBrlde's  testimony;  and  In  or- 
der that  there  may  be  no  misunderstanding 
as  to  whether  McBride  gave  Kramchuk  nn- 
conditlonal  permission  to  sell  the  horses  and 
Intended  to  waive  bis  lien,  I  desire  to  quote 
this  testimony  as  it  appears  in  the  record. 

"Q.  And  how  did  you  come  to  draw  the  bill 
of  sale,  at  whose  request,  and  so  on?  A.  Well, 
I  had  sent  for  Kramchuk  some  time  before  that, 
and  he  had  not  showed  up,  and  he  came  up  to 
the  office  on  the  date  this  was  drawn,  and  stat- 
ed that  he  wasn't  able  to  make  payment  of  the 
note,  and  he  wanted  to  dispose  of  some  of  the 
property  to  pay  it  with,  and  he  wanted  me  to 

give  him  satisfaction  of  the  mortmge,  so  that 
e  could  dispose  of  the  stuff,  and  1  told  him  I 
wouldn't  do  it.  I  told  him  that  if  he  wanted 
to  sell  this  stuff,  after  he  had  found  the  parties 
to  dispose  of  it,  to  bring  them  down  to  me  and 
pay  me  the  money,  and  I  would  give  them  sat- 
isfactions." 

In  this  connection  It  should  be  mentioned 
that  the  plaintiff  called  the  coroner,  Davis, 
apparently  for  the  purpose  of  Impeaching  Mc- 
Brlde's testimony  by  showing  a  certain  state- 
ment made  by  McBride  at  the  time  Davis 
served  on  McBride  a  notice  that  plaintiff  re- 
quired defendant's  sureties  upon  the  rede- 
livery bond  to  justify.  On  direct  examina- 
tion Davis  testified: 

"As  I  remember  the  conversation  that  took 
place  there  at  the  time,  that  McBride  said 
that  if  this  Kramchuk,  I  believe  the  name  was, 
had  done  as  he  agreed  when  he  sold  this  prop- 
erty, that  this  matter  would  have  been  all  set- 
fled  up." 

Upon  his  cross-examination  Mr.  Davis  ad- 
mitted that  there  was  considerable  more  con- 
versation had,  and  that  McBride  in  such 
conversation  probably  told  of  his  refusal  to 
give  a  satisfaction  to  Kramchuk,  and  might 
have  said  that,  although  he  (McBride)  never 
made  any  agreement  to  satisfy  the  mortgage 
and  would  not  do  It,  still.  If  he  (McBride) 
could  have  gotten  hold  of  Kramchuk  In  any 
way  and  gotten  the  money  out  of  him,  the 
present  lawsuit  would  never  have  arisen. 
It  seems  to  me  that  It  is  wholly  immaterial 
which  version  of  the  conversation  be  accept- 
ed. Manifestly  the  statement  testified  to  by 
Davis  as  having  been  made  by  McBride  is 
not  at  all  Inconsistent  with  McBrlde's  testi- 
mony upon  the  trial.  Of  course,  if  Kram- 
chuk had  done  nothing  further  than  McBride 
says  he  authorized  him  to  do,  the  lawsuit 
would  never  have  arisen.  I  have  quoted  in 
this  opinion  every  lota  of  evidence  contained 
in  the  record  with  respect  to  the  authority 
given  by  McBride  to  Kramchuk;    and  the 


record  will  be  searched  In  vain  for  any  other 
evidence,  fact,  or  circumstance  bearing  on 
this  question. 

It  Is  also  asserted  in  the  majority  opinioa 
that  McBride  constituted  Kramchuk  his 
agent  for  the  purpose  of  seilling  the  horses. 
Under  our  laws,  an  agency  is  either  actual 
or  'Ostensible.  Section  6322,  C.  L.  1913.  An 
agency  Is  actual  when  the  agent  is  really 
employed  by  the  principal.  Section  6323,  O. 
L.  1913.  And  an  agency  is  ostensible  when 
the  principal,  Intentionally  or  by  want  of 
ordinary  care,  causes  a  third  person  to  be- 
lieve another  to  be  his  agent  who  is  not  real- 
ly employed  by  him.  Section  6324,  C.  U 
1913.  An  agent  has  such  authority  as  the 
principal  actually  or  ostensibly  confers  upon 
him.  Section  6336,  C.  L.  1913.  Actual  au- 
thority Is  Bucdi  as  a  principal  intentionally 
confers  upon  the  agent,  or  intentionally  or 
by  want  of  ordinary  care  allows  the  agent 
to  believe  himself  to  possess.  Section  63.37, 
G.  L.  1913.  Ostensible  authority  Is  such  as 
the  principal  Intentionally  or  by  want  of 
ordinary  care  causes  or  allows  a  third  per- 
son to  believe  the  agent  to  possess.  Section 
63-38,  C.  Ll  1913.  Ostensible  agency,  as  well 
as  ostensible  authority,  rests  on  the  princi- 
ple of  estoppel,  and  for  the  reasons  already 
stated  the  facts  In  this  case  do  not  warrant 
the  application  of  the  principle  of  estoppel, 
as  there  Is  no  contention  that  Stoffels  had' 
any  knowledge  of,  or  placed  any  reliance 
upon,  anything  that  was  said  or  done  between 
Kramchuk  and  McBride.  If  Kramchuk  was 
McBride's  agent,  such  agency  and  the  agent's 
authority  must  have  been  actual. 

It  is  wholly  Immaterial  whether  the  plvofc- 
al  qae8tl<Hi  in  this  case  be  deemed  one  of 
agency  or  of  waiver.  The  result  must  be  the 
same.  In  either  case  the  plaintiff  had  the 
burden  of  proof,  and  must  establish  the  ma- 
terial facts  involved  by  a  fair  preponderance 
of  the  evidence.  If  the  question  be  deemed 
one  of  agency,  plaintiff  must  establish  the 
fact  of  agency  and  the  agent's  authority  by  a 
preponderance  of  the  evidence.  Martinson  v. 
Kertshner,  32  N.  D.  46,  155  N.  W.  37.  If  the 
question  be  deemed  one  of  waiver,  plaintiff 
must  establish  by  a  preponderance  of  the 
evidence  the  fact  of  waiver,  including  Mc- 
Bride's intention  to  waive  his  lien.  40  Cyc. 
269.  The  undisputed  testimony  shows  that 
McBride  refused  to  release  his  mortgage  lien, 
and  that  the  plaintiff  had  not  only  construc- 
tive, but  actual,  notice  of  the  existence  of 
such  lien  at  the  time  he  purchased  the  hors- 
es. I  do  not  believe  that  the  plaintiff  sus- 
tained his  burden  of  proof. 

On  Petition  for  Rehearing. 

BIRDZELXi,  J.  (concurring  specially).  I 
concur  In  the  result  reached  in  the  original 
opinion  written  by  Mr.  Justice  ROBIIJSON, 
but  I  am  not  convinced  that  the  name  of 
Stoffels,  appearing  In  the  bill  of  sale,  was 
written  by  McBride,  nor  do  I  believe  that  It 
makes    any    difference    whether    McBride, 
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Kramcbadc,  or  some  third  person  wrote  In 
tbe  name  "P.  J.  Stoffela"  where  It  appears  In 
the  bill  of  sale.  As  I  view  the  case,  It  pre- 
aents  a  question  of  ngency,  rather  than  of 
waiver  or  of  estoppel.  There  is  evidence  to 
the  effect  that  McBrlde  authorized  the  mort- 
gagor to  sell  the  horses,  collect  the  purchase 
price,  and  pay  It  to  him,  to  apply  on  the 
mortgage  Indebtedness. 

It  Is  true  that  McBrlde  testifies  that  he 
prepared  the  bill  of  sale  at  Mr.  Kramchuk's 
request,  and  that  he  told  him  at  the  time 
that.  If  he  wanted  to  sell  the  horses,  he 
should  bring  the  parties  to  him  and  pay  him 
the  money,  and  he  would  give  them  satisfac- 
tions; but  in  my  judgment  there  are  other 
facts  and  circumstances  In  the  case  from 
which  the  Jury  would  have  been  warranted 
in  finding  an  agency.  It  is  difficult  to  see 
why  McBrlde,  a  lawyer,  would  arm  Kram- 
chuk  with  a  bill  of  sale  witnessed  by  him. 
If  be  expected  to  liave  any  prospective  pur^ 
diasers  brought  to  him  before  the  price  was 
to  be  paid.  The  witness  Davis  testified  that 
upon  one  occasion,  when  he  was  in  McBride's 
office,  McBrlde  said  that  if  Kramchuk  had 
done  as  he  agreed  when  ha  sold  this  pr(q)er^ 
ty  tills  matter  would  have  been  all  settled 
up.  In  my  opinion  there  was  sufficient  evi- 
dence to  warrant  the  submission  of  the  ques- 
tion of  agency  to  the  Jury. 

Tbe  trial  court's  Instruction  upon  this  was 
proper,  and,  finding  no  error  in  the  record,  I 
concur  in  an  affirmance  of  the  Judgment. 

BBUOK,  O.  J.,  and  GBAOB,  J.,  ccmcur  in 
tbe  above  c^inion. 

CHRISTIANSON,  J.  I  adhere  to  the  views 
expressed  in  my  dissenting  opinion. 


JACKSON  V.  OMAHA  &  COUNCII,  BLUFFS 

ST.  RT.  CO.    (No.  19289.) 
(Supreme  Court  of  Nebraska.    July  3,  1917.) 

(BylUilui  by  tk«  Court.; 

1.  Continuance  «s»26(5)— Absxncx  or  Wrr- 

NESB— DiLIQBNCB. 

Ordinarily  a  party  who  falls  to  have  a  sub- 
pcena  issued  for  a  necessary  witness  and  relies 
upon  the  latter's  promise  to  appear  and  testify 
has  not  exercised  such  diligence  as  requires  a 
continuance  in  case  the  witness  fails  to  keep  his 
promise. 

[Ed.  Note.— For  other  cases,  see  (^ntinuance. 
Cent.  Dig.  i  79.1 

2.  Continuance  4=»22— Absence  or  Witness 
—Diligence. 

The  nonattendance  of  witnesses  subpoenaed 
by  plaintiff  when  the  trial  commenced  is  not  of 
itself  sufficient  ground  for  a  continuance  at  the 
request  of  defendant  who  relied  upon  plaintiff's 
efforts  to  procure  the  attendance  of  such  wit- 
nesses. 

[Ed.  Note.— For  other  eases,  see  Continuance, 
Cent   Dig.   ff   68-67.] 

8.  New  Trial  «=s>102(1),  103— Newlt  Disoov- 

EBED     BVIOENCK— MaTEBIALITT— DiLIOENOK. 

"A  new  trial  should  not  be  granted  a  party 
on  tbe  ground  of  newly  discovered  evidence,  un- 


less he  makes  it  appear  that  the  newly  discov- 
ered evidence  is  material  for  him,  and  that  he 
could  not  by  tbe  exercise  of  reasonable  diligence 
have  discovered  and  produced  it  at  the  trial." 
Cunningham  v.  Sute,  66  Neb.  691,  77  N.  W. 
60. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  207,  210,  215-217.] 

4.  Appeal  ano  Ebbob  C=>10Q2— Questions  or 
Fact— Verdict. 

Where  there  is  a  conflict  of  testimony  and 
the  jury  might  have  reached  a  different  conclu- 
sion from  that  which  they  returned  in  their 
verdict,  but  the  evidence  sustains  the  verdict 
and  the  case  is  not  shown  to  have  been  improp- 
erly tried,  the  verdict  will  not  be  set  aside  un- 
less it  is  clearly  wrong. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
B^Tor,  Cent  Dig.  ii  3935-3037.] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  £:ngllsh,  Judge. 

Action  by  Alva  H.  Jackson  against  tbe 
Omaha  &  Council  Bluffs  Street  Railway 
Ck>mpany.  Judgment  for  plalntUT,  and  de- 
fendant appeals.   Affirmed. 

John  L^  Webster  and  Wm.  Ross  King,  iMtb 
of  Omaha,  for  appellant    Jaitn  A.  Moore,  H. 

5.  Daniel,  and  Dunham  &  Aye,  all  of  Omaha, 
for  appellea 

HAMER»  J.  Plalntifl  brought  this  actlOD 
to  recover  damages  In  tbe  sum  of  $26,000  for 
an  injury  which,  according  to  tbe  petition, 
occurred  by  reason  of  the  negligence  of  de- 
fendant's employes  in  prematurely  starting 
a  street  car  which  plaintiff  was  attempting 
to  board  in  the  dty  of  Omaha,  the  injury  re- 
quiring the  amputati(«  of  plaintiff's  left  leg. 
The  answer  was  a  general  denlaL  From  a 
Judgment  on  a  verdict  in  plalntUTs  favor  for 
$12,000,  defendant  appeals. 

[1]  The  principal  assignments  of  error  re- 
late to  tbe  overruling  of  defendant's  motion 
for  leave  to  withdraw  a  Juror  and  for  a  con- 
tinuance of  the  case  on  account  of  the  non- 
appearance of  two  witnesses  and  the  over- 
ruling of  defendant's  motion  for  a  new  trlaL 
A  proper  understanding  of  these  questions 
necessitates  a  review  of  some  of  the  evidence. 
According  to  plaintiff's  testimony,  about  6 
o'clock  on  the  afternoon  of  July  22,  1913,  he 
was  returning  from  work  at  Twenty-Ninth 
and  Dewey  streets  with  two  of  his  employes, 
Pat  Moore  and  Nels  Jensen.  Tbe  three  men 
rode  east  to  a  transfer  point  at  Sixteenth  and 
Farnam  streets.  While  waiting  for  a  north- 
bound car,  plaintiff  walked  north  to  a  flower 
store  on  the  east  side  of  Sixteenth  street  in- 
tending to  purchase  flowers.  The  store  was 
closed,  and  plaintiff  returned  to  the  comer. 
In  the  meantime  a  north-bound  car  had 
8toiq;>ed  at  the  northeast  corner  of  the  in- 
tersedtlon  to  discharge  and  rective  pas- 
sengers. A  number  of  persons,  including 
plaintiff's  companions,  boarded  the  car. 
When  plaintiff  arrived  at  the  rear  end  of  the 
car  It  had  not  yet  started.  He  grasped  the 
handhold  over  the  rear  step  and  lifted  his  left 
foot,  and  as  he  was  placing  It  on  the  lower 


«s>Por  other  cmm  m*  nmt  topio  sad  KXT-NUMBBR  In  all  Kcr-Numberad  DigasU  sad  Ind«XM 


Digitized  by 


Google 


NeK) 


JACKSON  T.  OMAHA  <fc  OO0NCTL  BLUTTS  ST.  RT.  CO. 


8S9 


step  the  car  gave  a  jerk  forward,  causing  his 
foot  to  slip  as  it  touched  the  step,  and  caus- 
ing plaintiff  to  fall  with  his  knee  upon  the 
step,  his  right  foot  dragging  on  the  ground. 
While  plaintiff  was  In  this  position  the  car 
proceeded  about  20  feet  before  he  was  able 
to  lift  himself  upon  the  platform  of  the  car, 
Moore  and  Jensen  were  standing  behind  the 
conductor  on  the  rear  platform.  When  he  ar- 
ilved  at  home  he  found  blood  on  his  under^ 
wear  and  a  scratch  on  his  knee.  He  placed 
peroxide  and  turpentine  on  It.  Later  blood 
poisoning  developed,  and  plaintiff  went  to  a 
hospital  August  1st,  where  his  left  leg  was 
amputated  December  18th. 

On  defendant's  behalf  there  was  evid^ice 
toiding  to  Show  that  plaintiff  had  made  a 
statement  to  defendant's  dalm  agent,  August 
11,  1913,  while  plaintiff  was  in  the  hospital 
and  that  he  stated  that  he  slipped  while  at- 
tempting to  board  a  moving  street  car. 
There  was  also  testimony  by  the  conductors 
and  motormen  operating  cars  on  Sixteenth 
street  that  no  such  accident  as  that  which 
plaintiff  narrated  had  occurred. 

Moore  and  Jensen,  who,  according  to  plaln- 
tUTs  testimony,  were  with  him  when  the  ao- 
ddent  happened,  failed  to  appear  at  the  trial, 
though  a  subpoena  had  been  served  upon 
them.  When  the  trial  commenced,  March  3, 
1916,  plaintiff  caused  a  subpcena  to  Issue  for 
Moore  and  Jensen,  which  was  served  that 
afternoon.  They  did  not  appear  at  the  trial. 
That  evening  and  again  the  next  morning 
plaintiff  made  Inquiry  at  their  lodgings,  but 
was  unable  to  locate  them.  At  the  close  of 
plaintiff's  testimony  defendant  requested  a 
continuance  on  account  of  the  absence  of 
these  men  and  supported  its  request  by  af- 
lldavlts  signed  by  Moore  and  Jensen  May  30, 
1014.  Moore's  statement  was  that  he  was 
not  in  Omaha  July  22,  1913,  when  plaintiff 
testified  the  accident  occurred,  but  that  he 
was  working  on  a  farm  in  South  Dakota; 
that  in  February,  1914,  plaintiff  asked  him 
to  be  a  witness  in  his  case  against  the  street 
railway  company  and  to  testify  that  he  was 
on  the  rear  platform  when  the  accident  oc- 
curred; and  that  affiant  narrated  such  a 
story  to  plalntifTs  attorney.  Nels  Jensen's 
statement  was  that  he  saw  plaintiff  Injure 
himself  in  July,  1913,  while  running  to  cat«ih 
a  street  car,  and  that  plaintiff  had  offered 
affiant  $25  if  he  would  testify  that  he  was 
on  the  street  car  July  22,  1913,  and  saw  the 
accident  which  plaintiff  claims  was  caused 
by  defendant's  negligence.  Defendant  con- 
tends that  it  had  exercised  reasonable  dili- 
gence to  procure  the  attendance  of  Moore  and 
Jensen,  and  excuses  its  failure  to  subpoena 
these  men  on  the  ground  that  plaintiff  tes- 
tified tliat  a  subpoena  had  been  issued ;  that 
the  record  showed  that  these  men  had  been 
served ;  and  that  a  week  before  the  trial  the 
men  had  promised  defendant's  counsel  that 
they  would  appear  at  the  trial.  The  trial 
court  held  that  defendant  had  not  made  a 
showing  of  doe  diligence,  and  tliat  It  was  not 


justified  in  expecting  to  prove  its  defense  by 
witnesses  which  it  expected  plaintiff  to  pro- 
duce. 

In  overruling  the  motion  for  a  continuance, 
was  there  "an  abuse  of  a  sound  legal  discre- 
tion?" Rev.  St.  1913,  §  7889.  Johnson  v.  MUls, 
81  Neb.  524,  48  N.  W.  266,  Is  dted  by  defend- 
ant in  support  of  its  contention  that  it  was 
not  lacking  in  diligence  in  relying  on  the 
promise  of  Moore  and  Jensen  to  appear  and 
testify  on  its  behalf.  In  that  case  the  absent 
witness  was  a  defendant  whose  interest  in 
the  result  of  the  action  Justified  his  code- 
fendant  in  relying  upon  his  promise  to  at- 
tend. Ordinarily  a  party  who  fails  to  have  a 
subpoena  issued  for  a  necessary  witness  and 
relies  upon  the  latter's  promise  to  appear  and 
testify  has  not  exercised  such  diligence  as  re- 
quires a  continuance  in  case  the  witness  falls 
to  keep  his  promise.  Life  Insurance  Clearing 
Co.  V.  Altschuler,  65  Neb.  341,  76  N.  W.  862 ; 
9  C^c.  114. 

[2]  Under  the  drcumstances  of  this  case 
reliance  upon  the  fact  that  plaintiff  had 
Issued  a  subpcena  summoning  these  men  as 
witnesses  in  Ills  behalf  does  not  excuse  de- 
fendant's lack  of  diligence.  Some  courts 
have  held  that  a  party  who  relies  upon  the 
fact  that  his  opponent  has  caused  a  sub- 
poena to  be  served  upon  a  witness  is  not  en- 
titled to  a  continuance  In  case  the  witness 
faUs  to  appear  since  the  party  seeking  the 
continuance  has  not  exercised  diligence^ 
Hutts  V.  Shoaf,  88  Ind.  396;  Moore  v.  Goe- 
litz,  27  111.  IS;  Drake  v.  State,  6  Tex.  App. 
649.  Whether  tills  rule  should  be  applied 
in  all  cases  need  not  be  decided.  Under  the 
circumstances  of  this  case,  however,  there 
was  good  reason  for  denying  a  continuance 
for  lack  of  diligence.  The  trial  court  did 
not  abuse  its  discretion  in  overruling  the  mo- 
tion for  a  continuance. 

[S]  In  support  of  its  motion  for  A  new  trial 
defendant  produced  affidavits  by  Moore  and 
Jensen  in  which  it  was  stated  that  they  left 
the  state  immediately  after  being  served  with 
the  subp<Bna;  that  they  were  not  induced  to 
do  so  by  any  person,  but  did  so  in  order 
to  avoid  exposing  the  false  claim  of  plain- 
tiff who  was  their  friend,  and  tliat  when 
they  learned  that  the  trial  had  ended  they 
returned  to  Omaha.  Defendant  also  filed  af- 
fidavits made  by  five  other  men  who  state 
that  they  were  approached  by  plaintiff  to 
falsely  testify  that  they  saw  the  accident 
upon  which  he  bases  his  claim  for  damages. 
While  it  is  stated  In  the  affidavits  filed  by 
defendant  that  it  had  no  knowledge  of  these 
witnesses  unUI  after  the  trial  had  ended, 
there  is  not  a  sufficient  showing  of  diligence.' 
It  is  not  shown  why  such  testimony  and 
these  new  witnesses  could  not  have  been 
discovered  by  exercising  reasonable  dUigence 
before  the  trial  commenced.  The  name  of 
one  of  the  five  affiants,  Sorensen,  was  dis- 
closed to  defendant  in  the  affidavit  made 
by  Moore  eight  months  before  the  trial.  De- 
tendaut  was  not  surprised  by  plalntUTs  te»- 
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tlmony.  The  trial  court  did  not  err  In  over- 
ruling defendant's  motion  tor  a  new  trial. 
Butterfleld  v.  City  of  Beaver  City,  84  Neb. 
417,  121  N.  W.  592;  Andrews  v.  Hastings, 
85  Neb.  548,  123  N.  W.  1035;  Dresher  v. 
Becker,  88  Neb.  619,  130  N.  W.  275;  Van 
Horn  V.  Cooper  &  Cole  Bros.,  88  Neb.  687, 
130  N.  W.  567.   The  rule  In  this  state  is: 

"A  new  trial  should  not  be  granted  a  party 
on  the  ground  of  newly  discovered  evidence,  un- 
less he  makes  it  appear  that  the  newly  discov- 
ered evidence  is  material  for  him,  and  that  he 
could  not  by  the  exercise  of  reaeonable  dili- 
gence have  discovered  and  produced  it  at  the 
trial."  Cunningham  v.  State,  56  Neb.  691,  77 
N.  W.  60:  Butterfleld  v.  City  of  Beaver  City, 
84  Neb.  417.  121  N.  W.  592. 

According  to  the  evidence  contained  in  the 
record  the  Inception  of  the  wound  which 
caused  the  plaintiff  to  lose  his  leg  was  due 
to  the  negligence  of  the  defendant  company 
In  starting  Its  car  while  the  plaintiff  was 
trying  to  get  on  board  and  In  dragging  the 
plaintiff  some  distance  before  the  car  stop- 
ped. There  is  a  conflict  of  testimony,  and 
the  Jury  m^t  have  reached  a  different  con- 
clusion from  that  which  they  returned  in 
their  verdict,  but  as  there  is  evidence  whldi 
sustains  the  verdict  and  the  case  Is  not 
shown  to  have  been  Improperly  tried,  we  are 
unable  to  set  aside  the  verdict  on  the  ground 
that  It  Is  dearly  wrong. 

[4]  "A  verdict,  supported  by  competent 
evidence,  will  not  be  set  aside  simply  Ijecause 
it  does  not  comport  with  the  conclusion 
which  this  court,  as  triers  of  fact,  might  have 
reached."  German-American  Bank  v.  Stickle, 
69  Neb.  321,  80  N.  W.  910;  Beels  v.  Globe 
Land  &  Investment  Co.,  93  Neb.  733,  141  N. 
W.  812. 

The  judgment  of  the  district  court  Is  there- 
fore aiSrmed. 


POOS  V.'  FRED  KRUG  BREWING  CO. 
(No.  18G35.) 

(Supreme  Court  of  Nebraska.    July  10,  1917.) 

(Syllabut  hv  the  Court.) 

1.  Masteb  and  Sebvant  <S=>101,  102(^Ma8- 
TEB's  LiABiUTY— Safe  Place  fob  wobk. 

It  is  the  duty  of  the  employer  to  furnish  his 
employ^  with  a  reasonably  safe  place  in  which 
to  work  and  reasonably  safe  tools,  instrumen- 
talities, and  appliances  to  work  with.  If  the 
employer  fails  to  do  this  and  the  employ^  is  in- 
jured by  reason  of  such  failure,  the  employer  is 
liable  unless  the  employ^  is  himself  negligent 
or  knows  the  danger  and  voluntarily  assumes 
the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  135,  171,  178,  179.] 

2.  Master  and  Servant  €=>103(1)— Master's 
DtTTT— Safe  Place  to  Wobk— Deleoatxon. 

If  the  place  to  work  or  the  tools  or  instru- 
mentalities with  which  the  work  is  to  be  accom- 
plished are  unsafe,  it  is  the  duty  of  the  employ- 
er to  make  them  reasonably  safe,  and  this  is 
a  continuing  duty  that  he  cannot  avoid.  He 
does  not  i>erform  this  duty  by  instructing  some 
iperson  or  employ^  to  make  the  place  or  the  in- 
strumentality safe.     It  is  a  duty  so  incumbent 


upon  the  employer  that  be  cannot  delegate  it  to 
some  one  else  and  so  evade  responsibility. 

rEM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  175.] 

3.  Masteb  and  Servant  ®=>177—  Kaster's 
Liabilitt— Negligence  op  Fellow  Serv- 
ant. 

The  liability  of  the  employer  is  determined 
by  the  nature  of  the  act  in  question ;  and  if 
"the  nature  of  the  act  in  question"  establishes 
that  the  accident  was  caused  by  the  negligence 
of  a  fellow  servant,  and  not  by  any_  defect  in 
the  place  to  work  or  in  the  tools  or  instrumen- 
talities  to  be  used,  the  employer  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  307,  352,  353.] 

4.  Master  and  Servant  «=»101,  102(5)— Saib 
Place  to  Work. 

The  employer  performs  his  duty  if  he  fur- 
nishes places  and  appliances  that  are  safe  when 
they  are  used  in  the  usual  and  proper  way.  If 
sucn  places  and  appliances  are  unsafe  when 
safely  and  properly  used,  it  is  the  employer's 
duty  to  see  that  they  are  made  reasonably  safe 
for  usual  and  proper  use.  This  is  the  du^  that 
he  cannot  delegate  so  as  to  relieve  himself  from 
responsibility  if  it  is  not  performed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J  180.] 

5.  Masteb  and  Sxbvant  <Ss>lTr— Mastkb's 
Llabiutt  —  Acts  or  Fmxow  Sxbvant  — 
Tools  and  ApPLiANcxa 

If  the  place  to  work  and  the  tools  and  in- 
strumentalities with  which  to  work  are  reason- 
ably  safe,  the  employer  is  not  liable  for  a  mis- 
use of  such  tools  and  instrumentalities  by  a 
fellow  employ^  who  is  employed  with  reasona- 
ble care  as  to  his  fitness  and  carefulness. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §S  307,  852,  353.] 

6.  Masteb  and  Servant  ®=9l77— Masteb'8 
Llabiuty— NEauQBNCE  OF  Competent  Bk- 
flot£. 

The  employer  is  not  liable  for  anything  that 
he  could  not  avoid  by  the  exercise  of  foresight 
and  care.  He  could  not  anticipate  and  avoid 
the  negligence  of  a  competent  employ^. 

[Ed.  Note. — For  other  cases,  see.  Master  and 
Servant,  Cent.  Dig.  S§  307,  352,  353.] 

Rose,  J.,  dissenting. 

Appeal  from  District  Court,  Douglas  Coun^ 
ty;  Troup,  Judge. 

Action  by  Frank  Poos  against  the  Fred 
Krug  Brewing  Company.  Judgment  for 
plaintiff,  entered  after  a  remittitur,  and  de- 
fendant appeals.  Reversed,  and  cause  re- 
manded. 

Nolan  &  Woodland,  of  Omaha,  for  appel- 
lant. J.  E.  Rait  and  Arthur  F.  Mullen, 
both  of  Omaha,  for  appellee. 

SEDGWICK,  J.  The  plaintiff  was  Injured 
by  the  falling  of  a  ladder  on  which  he  was 
standing  while  engaged  In  his  duties  as  an 
employe  of  the  defendant  company.  He 
brought  this  action  In  the  district  court  for 
Douglas  county  to  recover  damages  for  the 
Injury  he  sustained  In  the!  fall.  The  jury  re- 
turned a  verdict  In  his  favor  for  $3,500.  The 
trial  court  required  a  remittitur,  and  altered 
judgment  for  $2,500,  and  the  defendant  has 
appnled. 

There  Is  but  very  little!.  If  any,  controversy 
In  regard   to  the  facts.     The  plaintiff  has 
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llled  three  brlefe  lik  tbe  case,  and  from  them 
we  learn  the  following:    He  was  required 


"perform  c«rtain  work  connected  with  altera- 
tiont  to  the  refrigerating  plant.  Thete  altera- 
tions, as  far  as  need  be  noted  Iiere,  consisted 
of  lifting  a  trap  weighing  several  hundred 
poonda,  to  its  place  a  few  feet  below  a  ceiling 
24  feet  high.  Tbia  was  done  by  block  and 
tackle,  the  chains  of  which  came  only  within  10 
feet  from  the  ground.  Ladders  were  provided 
for  appellee  and  others  doing  this  work  to  stand 
upon  when  lifting  the  trap  by  the  block  and 
tackle." 

One  Louis  Picftsel  Was  called  to  hold  the 
ladder  for  the  plaintiff  while  he  was  working 
upon  it.   Tlie  plaintiff  farther  says: 

"The  ladder  was  12  or  15  feet  long,  with  roond 
wooden  rungs,  and  was  placed  against  a  round 
iron  post.  The  floor  was  of  cement,  and  at  that 
time  was  slippery  because  of  oil  and  grease. 
Appellee's  work  necessitated  his  standing  up- 
on a  rung  about  10  feet  from  the  ground,  with 
his  back  to  the  post.  He  could  not  hold  onto 
the  post  while  working.  It  was  Pietzel's  duty 
to  hold  the  ladder  to  keep  it  from  slipping  while 
appellee  was  working,  and  be  did  so  until  appel- 
lee was  injured.  Appellee  had  ascended  the  lad- 
der, and  was  turning  around  when  it  turned  and 
threw  him  to  the  ground,  the  ladder  falling  also. 
Pietzel  was  holding  the  ladder  when  appellee 
started  to  ascend,  but  released  his  hold  of  it 
before  appellee  reached  the  top.  •  •  •  The 
testimony  of  appellee  clearly  establishes  the  fact 
that  he  was  hurt  solely  because  of  the  negligence 
of  the  man  holding  the  ladder.  It  was  undis- 
puted that  it  was  Pietzel's  sole  duty  to  hold  the 
ladder  for  appellee,  and  that  the  ladder  could 
not  fall  if  held,  and  that  it  was  likely  to  fall 
if  not  held.  •  •  *  The  fact  that  the  ladder 
turned,  throwing  him  to  the  ground,  speaks  for 
itself,  for  as  appellee  and  appellant's  witnesses 
say,  it  could  not  slip  if  it  was  held.  •  ♦  * 
If  appellee's  testimony  Is  to  be  believed,  •  •  • 
it  was  the  negligence  of  Pietsel  that  caused  his 
injuries." 

The  only  proposition  of  law  stated  by  the 
plaintiff  iti  his  original  brief  is: 

"Pietiel's  failure  to  hold  the  ladder  for  appel- 
lee was  a  breach  of  appellant's  duty  to  furnish 
appellee  a  reasonably  safe  place  to  work,  for 
which  appellant  is  liable." 

The  brief  also  concedes  that  Pietzel  was 
a  fellow  servant : 

"It  is  true  that  Pietzel  was,  as  far  as  rank 
goes,  a  fellow  servant  of  appellee's ;  but  in  this 
instance,  he  was  performing  the  duty  of  his  mas- 
ter." 

And  so  the  plaintiff  himself  presents  this 
as  a  case  where  the  negligence  of  a  fellow 
servant  causes  an  injury.  The  plaintiff's 
contention  is  that  the  employer  did  not  fur- 
nish him  ft  safe  place  to  work.  In  the  brief 
It  is  stated  in  these  words: 

"Appellee's  place  was  not  safe  untQ  the  ladder 
was  held,  and  it  remained  safe  only  so  long  as 
it  continued  to  be  held.  Since  the  law  imposes 
the  duty  to  provide  a  reasonably  safe  place  for 
workmen,  that  duty  certainly  continues  so  long 
as  the  men  are  there  at  work — so  long  as  that 
place  is  needed,  for  their  work." 

[1-3]  It  Is  the  duty  of  the  employer  to  fur- 
nish his  employs  with  a  reasonably'safe  place 
In  which  to  work  and  reasonably  safe  tools, 
instmmentalitles,  and  appliances  to  work 
with.  If  the  employer  faUs  to  do  this  and 
the  employe  is  injured  by  reason  of  such  fail- 


ure, the  employer  is  liable  nnless  the  employ^ 
is  himself  negligent  or  knows  the  danger  and 
voluntarily  assumes  the  risk.  It  is  equally 
well-settled  law  In  this  state  that  If  the  place 
to  work  or  the  tools  or  Instrumentalities  with 
which  the  work  is  to  be  accomplished  are 
unsafe,  it  is  the  duty  of  the  employer  to 
make  them  reasonably  safe,  and  this  Is  a 
continuing  duty  that  he  cannot  avoid.  He 
does  not  perform  this  duty  by  'instructing 
some  person  or  employ^  to  make  the  place 
or  the  Instnunentallty  safe.  It  is  a  duty  so 
Incumbent  upon  the  employer  that  he  cannot 
delegate  it  to  some  one  else  and  so  evade 
pesponsiblUty.  He  must  see  to  It  that  the 
thing  Is  done,  and  that  the  place  and  the  in- 
strumentality are  made  reasonably  safe.  Bat 
the  plain  question  In  this  case  is  whether 
this  accident  happened  because  the  place  or 
the  instran»entallty  was  unsafe,  or  happened 
by  the  negligence  of  a  fellow  servant.  The 
plaintiff  correctly  says  In  the  brief  that  "the 
liability  of  the  master  is  determined  by  the 
nature  of  tb»  act  In  qnestion."  So  that  the 
question  is,  to  state  it  again,  whether  this 
accident  was  caused  by  some  defect  In  the 
place  to  work  or  in  the  instrumentality  to  be 
used,  or  was  caused  by  the  negligence  of  the 
fellow  servant  It  is  said  that  the  ladder 
might  easily  be  held,  and  that  if  it  had  been 
held  the  place  to  work  would  be  safe,  but 
the  employe  negligently  failed  to  hold  the 
ladder,  and  that  made  the  place  to  work  un- 
safe; that  the  holding  of  the  ladder  was 
necessary  In  order  to  make  a  safe  place  to 
work,  and  that  as  it  is  the  duty  of  the  em- 
ployer to  furnish  a  safe  place  to  work,  It  be- 
came his  duty  to  hold  the  ladder,  and  that 
he  could  not  delegate  that  duty,  but  most 
hold  It  himself,  or  if  he  did  delegate  it,  he 
would  be  responsible  as  though  he  were  hold- 
li%  It  himself.  This  sort  of  reasoning  is  so 
emphasized  and  so  much  reiterated  In  the 
brief,  and  seems  to  be  so  earnestly  relied 
upon,  that  it  may  not  be  useless  to  suggest 
some  Illustrations  of  such  a  rule.  If  two 
employes  to  construct  a  platform  to  stand  up- 
on, place  two  supports  tmder  a  plank  or  plat- 
form, if  these  supports  are  placed  at  each 
end  of  the  plank  or  platform,  it  will  furnish 
a  safe  place  to  work  upon,  but  if  one  of  the 
employes  places  a  support  too  far  from  the 
end  of  the  plank,  his  f^ow  workman  may 
innocently  stand  upon  the  unsupported  ead 
of  the  platform  and  meet  with  an  accident. 
A  platform  so  unsupported  is  an  unsafe  place 
on  which  to  work.  The  employer,  therefore, 
by  plaintiff's  reasoning  in  this  case,  has  not 
famished  a  safe  place  on  which  to  work,  and 
his  duty  to  do  so  cannot  be  delegated,  and 
therefore  be  should  himself  have  placed  the 
support  under  the  end  of  the  plank  or  plat- 
form, and  is  responsible  for  the  fact  that  a 
fellow  employe  misplaced  It 

An  employe  may  safely  stand  upon  a  wagon 
to  perform  servlees  If  the  wagon  is  not  mov- 
ed. If  horses  are  harnessed  to  the  wagou 
and  are  liable  to  move  It,  It  might  be  render- 
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ed  aa  unsafe  place  to  work.  A  fellow  work- 
man, as  long  as  be  holds  the  horses  and 
keeps  them  quiet,  therefore  famishes  a  safe 
place  to  work.  This  duty  also  would  do- 
TOlve  upon  the  employer,  as  it  is  his  duty  to 
furnish  a  safe  place  to  work,  and  he  could 
not  delegate  the  duty  of  holding  the  horses, 
but  would  be  responsible  if  the  fellow  aerrant 
left  the  horses  and  they  moved  the  wac«» 
and  so  made  the  place  unsafe  to  work. 

Upon  careful  examination  it  will  be  found 
that  this  reasoning  can  be  applied  to  almost 
every  case  where  the  negligence  of  a  fellow 
servant  has  caused  an  accident 

[4-1]  The  employer  performs  his  duty  if  he 
furnishes  places  and  appliances  that  are  rea- 
sonably safe  when  they  are  used  in  the  usual 
and  proper  way.  If  such  places  and  appli- 
ances are  unsafe  when  safely  and  properly 
used,  it  is  the  employer's  duty  to  see  that 
they  are  made  reasonably  safe  for  usual  and 
pr(^)er  use.  This  is  the  duty  that  he  cannot 
delegate  so  as  to  relieve  himself  from  re- 
sponsibility if  It  is  not  performed.  If,  how- 
ever, the  tool  or  instrumentality  furnished  is 
in  itself  safe,  and  one  en^jloy^  uses  it  negli- 
gently BO  as  to  injure  his  fellow,  the  employ- 
er cannot  anticipate  or  guard  against  such 
negligence.  The  plaintiff  concedes  this  in  his 
brief  when  he  says  that  the  master  is  not 
liable  "where  the  place  is  reasonably  safe  but 
a  mdsttse  thereof  is  made."  There  can  be  no 
possible  difference  in  this  respect  between 
the  place  and  the  instrumentality  with  which 
to  work.  The  plaintiff's  brief  quotes  from 
Hermann  v.  Port  Blakely  MiU  Co.  (D.  C.)  71 
Fed.  853,  857,  in  which  it  was  held  that  the 
employer  was  not  liable  because  "it  would 
create  a  liability  which  the  master  could  not 
avoid  by  the  exercise  of  any  degree  of  fore- 
sight or  care."  And  so  in  the  case  at  bar  the 
employer  could  not  avoid  the  negligence  of 
the  fellow  employe  "by  the  exercise  of  any 
degree  of  foresight  or  care." 

The  plaintiff  repeats  in  his  brief  the  state- 
ment that  because  of  the  situation  there  was 
no  otiter  way  possible  to  malie  the  use  of 
this  ladder  safe  but  by  holding  it  in  position, 
which  the  fellow  employ^  could  easHy  have 
done,  but  carelessly  left  his  duty  and  allowed 
the  ladder  to  fall.  Surely  the  employer  could 
not  possibly  have  anticipated  such  negligence. 
If  there  ia  a  defect  in  the  appliance  to  be 
used,  the  employer  by  proper  diligence  can 
ordinarily  discover  such  defect,  but  he  can- 
not anticipate  criminal  negligence  on  the  part 
of  fellow  employes. 

The  fellow-servant  law  has  undoubtedly 
been  abused  and  misapplied,  but  plaintiff's 
reasoning  would  do  away'  with  it  entirely. 
It  has  been  so  long  established  and  universal- 
ly acted  upon  by  the  courts  that  if  it  is  to  be 
abolished  and  a  better  rule  established  in  its 
place,  it  must  be  done  by  the  Legislature  and 
not  by  the  courts. 

Our  former  Judgment  is  vacated,  and  the 
Judgmmt  of  the  district  court  Is  xerersed, 
and  the  cause  remanded. 


CX>BNISH,  J.  (concurring).  Because  the 
master  must  not  negligently  fail  to  furnish 
the  servant  with  a  reasonably  safe  place  to 
work,  and  cannot  escape  liability  for  the  n%- 
ligence  by  delegating  the  duty  to  another, 
plaintiff  says  that  when  defendant,  to  keep 
the  ladder  from  slipping,  put  a  man  at  the 
foot  of  it,  he  became  liable  for  that  man's 
negligence  in  failing  to  hold  the  ladder.  This 
is  a  non  sequitur.  Beesoning  from  a  corol- 
lary, we  are  liable  to  fall  into  error.  We 
need  to  go  back  to  first  principles.  Individ- 
uals are  liable  for  tort  because  tbey  have 
done  wrong.  In  negligence  cases  the  .wrong 
consists  in  a  failure  to  ezerdse  care.  Where 
the  relation  of  master  and  servant  exists, 
certain  rules  based  upon  human  experience 
and  Justice  define  their  duties  and  responsi- 
bilities as  to  each  other.  Among  these  is  the 
rule  that  the  master  ought  to  furnish  his 
servant  a  reasonably  safe  place  to  work  in. 
This  rule  never  meant  that  the  master  must 
furnish  the  servant  with  safe  persons  to 
work  wUK  The  duty  is  upon  him  to  hire 
only  reasonably  careful  and  competent  men. 
Having  furnished  such  men  and  a  safe  place, 
he  has  done  his  duty.  Any  other  rule  would 
be  unjust,  unworkable,  and  make  the  master 
an  insurer  against  the  negligence  of  others. 
Having  hired  competent  men,  he  is  not  bound 
to  anticipate  their  negligence.  The  rule  un- 
der discussion  refers  merely  to  the  place  or 
the  tool  or  appliance  used,  an  inanimate  ob- 
ject 

As  stated  In  Mitchell  v.  Omaha  Packing 
Co.,  92  Keb.  496,  138  N.  W.  739,  a  case  cited 
by  plaintiff,  the  master  is  liable  for  the  neg- 
ligence of  his  agent  or  servant  only  whem 
the  agent  is  negligent  In  the  performance  of 
a  duty  which  properly  belongs  to  the  master. 
Applying  the  rule,  it  is  apparent  that  the 
man  at  the  foot  of  the  ladder  at  the  time  of 
the  accident  was  not  engaged  in  construct- 
ing, repairing,  or  in  any  way  creating  a  place 
to  work  in.  If  the  master  had  told  him  to 
secure  the  foot  of  the  ladder  by  heavy 
weights  or  some  other  structure  and  he  had 
negligently  done  this  and'  the  plaintiff,  not 
knowing  the  situation,  had  received  an  in- 
jury, then  the  rule  contended  for  would  ap- 
ply. In  such  case  the  master,  if  necessary, 
could  make  a  test  and  know  beforehand  the 
real  condition ;  and  in  such  case  the  plaintiff 
in  using  the  ladder  would  have  a  right  to 
assume  that  the  work  had  been  done  careful'' 
ly.  It  is  to  be  remembered  that  the  role  does 
not  require  the  master  to  change  the  place  or 
structure  or  appliance  to  take  the  place  of 
workmen  where  such  change  is  not  reasona- 
bly required.  It  is  agreed  in  this  case  that 
the  ladder  with  the  man  at  the  foot  of  it 
constituted  a  safe  place.  The  plaintiff  in  his 
pleading  does  not  allege  an  unsafe  place  to 
work  as  a  ground  of  negligence,  but  relies 
upon  the  negligence  of  the  fellow  servant  or 
man  at  the  foot  of  the  ladder.  If  the  master 
had  placed  heavy  weights  at  the  foot  of  the 
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ladder  to  seenre  It  and  another  senrant  liad 
negligently  ki(Aed  away  one  of  the  heavy 
weights,  all  agree  that  his  negligence  would 
not  be  Imputed  to  the  master,  and  yet  the 
place  would  have  been  rendered  unsafe.  The 
case  above  cited  by  plaintiff  (Mitchell  ▼.  Oma- 
ha Packing  Co.,  supra)  illustrates  the  rule. 
There,  two  men  were  in  their  ordinary  work, 
admittedly  fellow  servants.  The  jmaster 
deputed  one  of  them  to  fix  a  mnway  for 
emptying  cinders.  He  negligently  used  an 
old  door  to  stand  on  in  emptying  a  wheelbar- 
row. The  other  servant,  not  knowing  the  sit- 
uation, was  injured.  The  master  was  held 
liable.  That  clearly  was  a  case  of  unsafe 
"place  to  work."  This  rule  is  old  In  the  law, 
and  the  decisions  have  always  been  as  above 
Indicated.  There  api>ears  to  be  no  decision 
to  the  contrary. 

The  main  case  relied  upon  by  plaintiff  is 
Czaplnski  v.  Thomas  Furnace  Co.,  158  Wis. 
035,  149  N.  W.  477.  Consideration  of  this 
case  only  proves  the  role.  A  man  was  en- 
gaged in  piling  slag  iron.  A  grab  attached  to 
a  crane  would  drop,  pick  up  the  iron,  and 
convey  it  to  another  place.  The  appliance 
.was  defective,  and  the  master  knew  it  It 
would  not  always  empty  the  small  pieces  of 
iron.  To  avoid  tliis  danger  the  master  order- 
ed the  servant  operating  the  crane  to  see  to 
it  that  the  grab  in  its  movements  would  not 
get  over  the  man  at  work.  The  servant  neg- 
ligently failed  to  do  so,  and  a  piece  of  irqu 
fell  and  injured  the  worker.  The  master  was 
held  liable,  but  why?  The  court  based  its 
decision  solely  upon  the  ground  of  the  de- 
fective appliance  used  that  rendered  the 
place  nnsaf  e,  and  not  at  all  upon  the  negli- 
gence of  the  servant  operating  the  crane. 
The  court  said  that  the  negligence  of  the 
man  operating  the  crane,  a  fellow  servant, 
may  have  and  did  concur  in  the  negligence 
of  the  master  in  using  a  defective  appliance, 
and  that  In  such  case  of  concurrence  the  mas- 
ter would  be  held  liable  on  account  of  his 
own  negligence. 

If  we  were  to  hold  that  wherever  men  are 
.working  together  on  the  same  job  and  one 
from  the  nature  of  his  work  is  charged  with 
care  to  save  his  fellow  workman  from  the 
Incidoital  risks  of  Injury  and  Is  negligent  in 
that  particular,  the  master  is  liable,  we 
would  then  go  contrary  to  the  decisions,  and 
would  virtually  obliterate  the  fellow-servant 
mie. 

Nearly  every  occupation  has  its  peculla^ 
risks  of  accident  Men  voluntarily  entering 
them  must  assume  whatever  risks  are  rea- 
sonably necessary.  A  casual  view  of  the  in- 
dustrial field  will  show  how  frequently  this 
is  the  case  where  men  work  together.  Men 
engaged  together  loading  or  unloading  heavy 
material,  building  scaffolding,  building  walls, 
handling  explosives,  driving  a  team,  automo- 
bile, or  locomotive,  operating  the  engine  or 
motor  that  controls  connected  machinery, 
holding  the  horse  while  it  is  tiltched  or  shod, 
digging  a  well,  cooking  a  meal,  have  more  or 


less  respooBiblUty  to  keep  tbe  place  safe  for 
others. 

Sometimes  it  happens  that  more  men  are 
needed  to  make  the  place  safe.  If  the  mas- 
ter employs  the  number  reasonably  required 
for  that  purpose  he  has  done  his  duty  and 
In  such  case  has  never  been  held  liable  tor 
their  negligence. 

Plaintiff's  position  would  seem  to  be  con- 
trary to  another  rule  as  to  liability,  namely, 
if  the  risk  of  danger  was  as  obvious  and 
well  known  to  him  as  to  the  master  he  as- 
sumed It  If  he  continued  at  the  worit  with- 
out making  complaint 

ROSB,  J.  (dissenting).  In  my  judgment 
the  law  controlling  the  decision  should  be  an- 
nounced as  follows:  It  is  the  nondelegable 
duty  of  the  master  to  exercise  reasonable 
care  to  provide  a  reasonably  safe  place  to 
work  and  to  furnish  reasonably  safe  and 
suitable  appliances  and  if  he  undertakes  to 
perform  that  duty  through  another  he  acts 
at  his  own  risk  and  this  rule  may  be  applied 
where  the  master  delegates  to  an  employ^ 
the  duty  of  holding  a  ladder  when  that  act 
is  essential  to  the  safety  of  another  employ^ 
required  to  work  thereon  as  part  of  a  per- 
manent plan  of  operation. 

The  action  is  one  to  recover  damages  In 
the  sum  of  |10,000  for  personal  injuries  al- 
leged to  have  been  sustained  by  plaintiff 
while  in  the  employ  of  defendant  December 
21,  1913.  Defendant  at  the  time  was  install- 
ing an  Ice  machine.  Plaintiff  and  other  em- 
ployes, by  means  of  blocks  and  chains,  were 
raising  pipes  20  feet  above  the  floor  in  the 
engine  room  of  defendant's  plant  The  chains 
could  not  be  reached  from  the  ground,  and 
were  operated  by  plaintiff  and  others  from 
ladders.  Six  feet  or  more  above  the  floor, 
plaintiff,  in  performing  his  duties,  stood  on 
a  14-foot  slanting  ladder  with  the  lower  end 
on  a  slippery  cement  floor  and  the  upper  end 
against  a  cylindrical  iron  column.  This 
was  a  safe  place  to  work  when  the  ladder  was 
held  in  place,  but  otherwise  it  was  unsafe. 
Plaintiff,  .who  had  been  transferred  from 
another  department,  had  no  part  in  selecting 
the  ladder  or  In  placing  It  In  the  position  in- 
dicated. It  was  the  duty  of  Louis  Pletzel, 
another  employ^,  to  hold  the  ladder,  and, 
solely  through  his  negligence  in  falling  to  do 
so,  it  slipped,  turned,  and  threw  plaintiff  on 
the  concrete  floor.  These  facts  are  pleaded  in 
the  petition.  In  the  answer  it  is  alleged  that 
the  injury  to  plaintiff  was  caused  by  his  own 
negligence,  that  he  had  assumed  the  risk 
incident  to  the  use  of  the  ladder,  and  that 
Pletzel  was  a  fellow  servant  From  the 
Judgment  on  a  verdict  In  favor  of  plaintiff 
for  $2,500,  defendant  has  appealed. 

Defendant  challenges  as  erroneous  an  In- 
struction containing  the  following  language: 

"As  before  stated  it  was  the  duty  of  the  de- 
fendant to  exercise  ordinary  care  to  furnish  a 
reasonably  safe  working  place  for  plaintiff  in 
which  to  work,  and  reasonably  safe  instrtimenta 
and   appliances   with   which   to  do   his   work. 
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*  *  *  Too  are  therefore  instructed  that,  should 
you  find  from  a  prepoaderance  of  the  evidence 
that  in  the  exercise  of  ordinary  care,  in  order 
to  furnish  a  reasonably  safe  working  place  in 
this  instance  and  reasonably  safe  instruments  or 
appliances  with  which  plaintiflf  was  required  to 
perform  his  work,  it  was  necessary  to  have  some 
one  hold  the  ladder  in  question  while  plaintiff 
■was  mounted  thereon,  and  BhouM  you  further 
find  from  the  evidence  that  Louis  Pietzel  was 
the  person  delegated  to  perform  said  duty  of 
holding  said  ladder  in  position  •  •  •  and 
should  you  further  find  from  a  preponderance  of 
the  evidence  that  said  Louis  Pietzel  was  negli- 
gent in  the  performance  of  said  duty  •  •  • 
then  you  are  instructed  that  such  negligence  of 
Louis  Pietzel  would  be  the  negligence  of  the 
defendant  herein." 

In  regard  to  this  instruction  plaintiff  seems 
to  take  the  position  that  bis  injury  resulted 
from  the  failure  of  Pietzel  to  perform  for  his 
employer  the  nondelegable  duty  to  provide  a 
reasonably  safe  place  to  work,  the  only  neg- 
ligence In  that  respect  I>eing  the  failure  to 
hold  the  ladder.  On  the  other  hand,  It  is  ar- 
gued that  Pietzel  was  a  fellow  servant  for 
whose  negligence  defendant  Is  in  no  wise  an- 
swerable.   On  appeal  It  is  conceded: 

"(1)  That  the  defendant  placed  Pietzel  at  the 
foot  of  the  ladder,  with  instructions  to  hold 
it  steady  when  the  plaintiff  was  upon  it. 

"(2)  That  Pietzel's  sole  duty  was  to  bold  the 
ladder  for  the  plaintiff  while  he  was  on  it. 

"(3)  That  the  ladder  could  not  fall  while  Piet- 
sel  held  it 

"(4)  That  Pietzel  was,  as  far  as  his  rank  goes, 
a  fellow  servant  of  the  plaintiff." 

The  evidence  supports  a  finding  that  Piet- 
zel neglected  to  hold  tbe  ladder  while  plain- 
tiff, free  from  negligence  on  bis  part,  was 
on  it  in  the  performance  of  bis  duties.  In 
that  position  no  degree  of  care  on  the  part  of 
plaintiff  would  have  made  the  place  safe 
without  some  one  to  bold  the  ladder.  Plain- 
tiff was  not  required  by  his  employment  to 
make  tbe  ladder  secure  for  his  own  protec- 
tion. Plaintiff,  who  liad  been  transferred 
from  another  department,  bad  no  part  in 
selecting  tbe  ladder  or  In  placing  it  in  the 
position  Indicated.  Its  use  in  tbe  manner 
Indicated  was  not  a  temporary  makeshift. 
It  was  intended  to  be  thus  used  throughout 
the  operations  connected  with  tbe  raising  of 
pipes  in  the  engine  room.  Tbe  unperformed 
duty  was  tbe  exercising  of  reasonable  care 
to  provide  a  reasonably  safe  place  to  work. 
This  was  tbe  obligation  of  the  master.  Tbe 
law  requires  blm  to  perform  that  duty.  If 
be  undertakes  to  perform  it  through  another, 
be  acts  in  that  respect  at  his  own  risk..  Tbe 
duty  cannot  be  shifted  by  the  mere  employ 
meut  of  animate  means.  In  holding  tbe  lad- 
der, a  nondelegable  duty  under  the  facts  of 
this  case,  Pietzel  acted  for  bis  master, 
though  In  other  respects  he  and  plaintiff  may 
have  been  fellow  servants. 

Defendant  argues,  however,  that  it  bad  per- 
formed its  legal  duty  when  it  provided  a 
safe  ladder  and  selected  a  competent  serv- 
ant to  hold  it,  and  contends  that: 


"Where  a  master  instructs  a  Mmmt  to  work 
upon  a  ladder,  and  instructs  a  fellow  servant 
to  hold  that  ladder,  and  that  fellow  servant  is 
competent  and  the  ladder  is  safe  and  sound  and 
sufficient  for  the  purpose  for  which  it  is  em- 
ployed, and  the  servant  is  in  a  'safe  place'  so 
long  as  the  fellow  servant  at  the  foot  oi  the  lad- 
der performs  his  duty,  is  the  master  responsible 
for  the  consequences  of  the  negligence  of  such 
fellow  servant  in  releasing  his  bold  upon  the  lad- 
der, permitting  it  to  slip,  and  causing  the  plain- 
tiff to  fall,  on  the  theory  that  the  fellow  servant 
at  the  foot  of  the  ladder  is  performing  a  nondele- 
gable duty,  inasmuch  as  he  is  maintaining  a  'safe 
place'?" 

The  argument  Is  formidable,  but  not  con- 
clnslye.  It  was  defendant's  duty  to  exercise 
reasonable  care  to  provide  a  reasonably  safe 
place  to  work  and  to  furnish  reasonably  safe 
and  suitable  appliances.  Parker  v.  Omaha 
Packing  Co.,  86  Neb.  615,  123  N.  W.  1026; 
Johnson  v.  Model  Steam  Laundry  Co.,  88  Neb. 
12,  128  N.  W.  653 ;  O'Dell  v.  Stewart  &  Co., 
96  Neb.  147,  147  N.  W.  121;  Union  P.  K.  Co. 
V.  Broderlck,  30  Neb.  735,  46  N.  Wl  1121. 
Tbe  duty  was  a  continuing  one.  Krelgb  v. 
Westlnghouse,  Church,  Kerr  &  Co.,  214  D.  8. 
249,  29  Sup.  Ct  619,  63  U  Ed.  984.  Tbe 
duty  was  nondelegable,  and  If  tbe  fellow 
servant  to  whom  it  was  delegated  was  neg- 
ligent, defendant  may  be  liable.  Mitchell  t. 
Omaha  Packing  Co.,  92  Neb.  496,  138  N.  W, 
739.  It  is  not  material  whether  tbe  Injury  is 
considered  as  a  result  of  a  breach  of  tlie 
duty  to  provide  reasonably  safe  appliances  or 
of  tbe  duty  to  provide  a  reasonably  safe 
place  to  work.  3  Labatt,  Master  and  Serv- 
ant (2d  Ed.)  p.  2391;  4  Labatt,  Master  and 
Servant  (2d  Bd.)  p.  4465.  Defendant's  argu- 
ment is  based  on  tbe  premise  that  tbe  ladder 
was  a  suitable,  safe,  and  proper  appliance  for 
tbe  purpose  for  which  defendant  had  direct- 
ed It  to  be  Bsed.  The  petition  alleged,  and 
the  proof  justifies  a  finding,  that  tbe  ladder 
was  not  in  Itself  a  suitable,  safe,  and  pr(^>er 
appliance,  and  that  it  was  unsafe  for  the 
purpose  for  which  It  was  being  used  unless 
it  was  held  by  another  employe,  an  unper- 
formed duty  of  defendant  In  holding  the 
ladder  for  the  purpose  of  providing  a  rea- 
sonably safe  place  to  woi*  Pietzel  was  per- 
forming a  nondelegable  duty  of  bis  employ- 
er. His  negligence  was  therefore  attributa- 
ble to  defendant  The  rule  is:  A  master  us- 
ing a  defective  appliance  cannot  escape  lia- 
bility for  Injury  to  a  servant  therefrom  by 
instructing  or  making  It  tlie  duty  of  another 
servant  to  use  It  in  a  manner  whldi  will 
prevent  the  defect  flrom  causing  Injury,  since 
tbe  duty  to  furnish  reasonably  safe  applianc- 
es Is  nondelegable.  Craping  ▼.  Thomas 
BMmace  Co.,  158  WK  635,  149  N.  W.  477. 

This  doctrine  seems  to  be  founded  on  rea- 
son and  justice.  It  is  in  harmony  with  the 
trend  of  modem  legislation  and  judicial 
thought.  In  the  adoption  of  the  view  of  the 
majority  tbe  misston  of  the  law  has  failed. 
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McEIiWAIN  ▼.  VNIOS  PAa  B.  OO. 

(No.  19231.) 

<Snpreme  Court  of  Nebnaka.    Joly  1<K  1817.) 

(Sv^Ubv$  by  the  Court.) 

1.  Cabrmm  «=»218(10)  —  Bill  or  Ladino  — 
"Damages  vok  Loss  or  ob  Injubt  to"  Lite 
Stock. 

Where  the  bill  of  tadiaf  provide*  that,  u  a 
condition  precedent  to  the  ngbt  to  recover  dam- 
ages for  loss  of  or  injury  to  live  stock,  the  ship- 
per shall  give  notice  in  writing  of  hia  claim 
therefor,  notice  is  not  required,  where  the  claim 
ia  solely  for  damage*  austained  by  the  loaa  of 
a  favorable  market,  and  for  shrinkage  in  weight 
and  expense  of  feeding  at  destination  while 
awaiting  the  next  market;  such  damages  being 
caused  by  reason  of  delay  in  transpcartation. 

[Ed.  Note.— For  otbOT  caaes,  aee  OarriMs, 
Oent.  Dig.  §{  674-«86,  M7.] 

2.  Cabbubb  «s9228Cl)--I>u.aT— Bvxokk  o» 
PKOoy. 

Where  'there  Is  proof  that  an  unreasonable 
time  was  consumed  in  transporting  the  shipment, 
the  burden  is  on  the  carrier  to  prove  that  the 
delay  was  not  caused  by  its  negligence,  though 
the  owner  of  the  live  stock  accompanied  the 
shipment.  Cleve  v.  Chicago,  B.  &  Q.  B.  Co^  77 
Neb.  166,  108  N.  W.  9ffl,  124  Am.  St  Bep. 
837,  15  Ann.  Caa.  33,  distinguished. 

[Ed.  Note.— For  other  cases,  see  CarrieflL 
Cent.  Dig.  §}  957,  958.] 

8.  EviDenCB ,  «=»483(7)— OPiNioif  BvrDENO*— 

Shbinkaok  of  Live  Stock. 
Opinion  testimony  of  qualified  witnesses  that 
cattle  held  at  destination  two  days  before  selling 
will  probably  shrink  in  weight  3  per  cent,  may 
be  admissible  to  prove  a  claim  for  shrinkage  aft- 
•r  arrival,  .where  the  weight  of  the  cattle  oo  aT> 
rival  at  destination  and  before  watering  and 
feeding  and  their  selling  weight  tend  to  show 
that  the  cattle  did  not  "fill"  the  usual  amount. 
Underwood  r.  Chicago  &  N.  W.  B.  Co.,  100  Neb. 
276,  ISO  N.  W.  406,  distinguished. 

[Ed.  Note.— For  other  caaes,  sm  Bvidanoa, 
Cent  Dig.  {  2266.] 

Hamer,  J.,  diasenting. 

Appeal  from  District  Court,  Merrick  Coun- 
ty; Button,  Judge. 

Action  by  William  H.  McElwaln  against 
the  Union  Pacific  Ballroad  Company.  Judg- 
ment for  plaiatur,  and  defendant  appeals. 
Affirmed. 

Edson  Blch  and  A.  G.  ElUck,  both  of  Oma- 
ha, and  Martin  &  Bockes,  of  Central  City, 
for  appellant.  W.  A  Prince,  of  Grand  Is- 
land, and  Elmer  E.  Boss,  of  Central  City,  for 
appellee. 

LEXTON,  J.  PlalntUr  recovered  Judgment 
for  damages  caused  by  delay  in  the  transpor- 
tation of  lire  stock,  and  defendant  appeals. 

Defendant  contends  that  the  Instructions 
Ignore  the  following  provision  of  the  bill  of 
lading: 

"The  said  shipper  further  agrees  that  as  a 
condition  precedent  to  his  right  to  recover  any 
damages  for  loss  of,  or  injury  to,  any  of  said 
stock,  he  will  give  notice  in  writing  of  his  claim 
therefor  to  some  officer  of  said  carriers,  or  to 
their  nearest  station  agent  before  said  stock  has 
been  removed  from  said  place  of  destination, 
and  before  such  stock  has  been  mingled  with  oth- 
er stock,  and  present  a  formal  statement  of  bis 


daim,  duly  verified,  to  aald  carriM«  witiiin  60 
days  thereafter." 

[1]  Plaintiff  concedes  the  validity  of  this 
provision,  bnt  contends  that  it  is  not  ap- 
plicable to  claims  for  damages  not  accru- 
ing during  transportation.  In  the  petition 
it  is  alleged  that,  if  there  has  been  no  de- 
lay in  the  transportation,  the  cattle  wo.old 
have  arrived  in  Chicago  in  time  for  the 
market  of  Monday,  December  2d;  that  ow- 
ing to  the  negligence  of  defendant  they  ar- 
rived there  too  late  for  the  Monday  market; 
that  there  was  no  satisfactory  market  Tues- 
day for  the  class  of  cattle  which  plaintiff 
had  shipped,  and  the  cattle  were  sold  Wed- 
nesday for  less  than  plaintiff  would  have  re- 
ceived, had  they  arrived  Monday.  He  claims 
damages  for  the  loss  of  the  Monday  market, 
for  shrinkage  in  the  cattle  while  in  the 
stockyards  from  Monday  afternomi  until 
Wednesday,  and  foe  feeding  expense  for  the 
two  days. 

Provisions  in  a  bill  of  lading,  in  cases 
where  th»«  is  a  reasonable  doubt  as  to 
their  meaning,  are  to  be  construed  most 
stron^y  against  the  carrier.  10  O.  J.  181, 
Idi.  Was  plaintiff  required  by  the  provi- 
slona  of  the  bill  of  lading  to  give  notice  of 
his  claim?  The  following  statement  of  the 
law  is  pertinent  to  this  inquiry: 

"If,  because  of  wrongful  delay,  the  shipment 
sustains  physical  injury,  and  in  consequence  a 
depreciation  in  value,,  a  provision  in  the  contract 
of  shipment  requiring  notice  of  claim  for  dam- 
ages for  loss  or  injury  to  the  shipment  is  appli- 
cable. •  •  •  On  the  other  band,  it  is  very 
generally  held  that  a  stipulation  for  notice  of 
this  character  applies  only  to  a  loss  of,  or  physi- 
cal injury  to,  a  shipment  of  dead  freight,  or  to 
injury  to  a  shipment  of  live  stock  caused  by  de- 
lay and  consequent  depreciation  in  value.  la 
other  words,  where  the  shipper  suffers  special 
damages  because  of  wrongful  delay,  no  compli- 
ance with  the  stipulation  is  necessary  to  entitle 
him  to  recover  for  special  damages,  and  the  rea- 
son is  that  the  notice  would  be  useless  in  de> 
termining  the  amount  of  such  loss.  In  conform- 
ity with  this  principle,  it  has  uniformly  been 
held  that  a  stipulation  that  notice  of  damages 
should  be  a  condition  precedent  to  recovery  for 
any  injury  to  the  sUpment  during  transporta- 
tion has  no  application  to  damages  caused  by  the 
loss  of  market,  to  loss  resulting  from  a  decline 
in  the  market  value  of  the  shipment,  or  to  the 
expense  of  feeding  stock,  resulting  from  delay  in 
transportation.  And  no  notice  is  necessary  to 
authorize  the  recovery  of  damages  from  abrink- 
age  resulting  from  the  holding  of  the  cattle  aft- 
er transportation  was  completed,  due  to  the  loss 
of  market  •  •  •  Nevertheless  it  has  been 
held  that  where  the  provision  requiring  notice  is 
not  confined  to  loss  of,  or  injury  to,  live  stock 
covered  by  the  contract,  but  expressly  includes 
damages  for  delay,  it  must  be  construed  as  in- 
cluding a  loss  sustained  by  a  decline  in  the  mar- 
ket, and  that  a  provision  in  a  bill  ot  lading  to 
the  effect  that  claims  for  loss,  damage,  or  de- 
lay must  be  made  in  order  to  render  the  carrier 
liable  was  not  limited  to  claims  for  damages  to 
the  goods  shipped."    10  O.  J.  334. 

Plaintiff's  claim  was  not  a  claim  for  "dam- 
ages for  loss  of  or  injury  to"  the  stock,  and 
notice  was  not  required  by  the  bill  of  lading. 
Gault  V.  Atchison,  T.  &  S.  P.  B.  Co.,  92  Kan. 
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464,  139  Pac.  1014:   BUiott  ▼.  Chicago,  M.  & 
St  P.  R,  Co.  (S.  D.)  161  N.  W.  347. 

[2]  It  is  also  contended  that  InstrnctloiiB 
relating  to  the  burden  of  proof  are  erroneous. 
After  Instructing  that.  In  order  to  tecovor, 
plalntur  must  prove  by  a  preponderance  of 
the  evidence  that  "an  unreasonable  delay  In 
the  transportation  of  said  cattle  occurred  on 
account  of  the  negligence  and  cardessness 
of  defendant  or  connecting  carriers,  and 
v7lthout  fault  of  the  plaintiff,"  the  court 
also  instructed  that: 

"When  the  evidence  discloses  that  an  unrea- 
sonable leo^  of  time  has  been  consamed  in  the 
transportation  of  live  stock,  and  the  carrier 
seeks  to  justify  the  same,  then  as  to  such  justi- 
fication the  burden  of  proof  devolves  upon  It  to 
show  by  a  preponderance  of  the  evidence  that 
said  delay  in  transportation  was  not  caused  by 
its  own  carelessness  or  negligence." 

Defendant  argues  that,  since  the  owner 
aooompanied  the  shipment,  the  burden  is  on 
him  to  prove  that  the  loss  complained  of  was 
occasioned  by  the  carrier's  negligence.  Cleve 
V.  Chicago,  B.  ft  Q.  R.  Co..  77  Neb.  166,  108 
N.  W.  982,  124  Am.  St.  Rep.  837,  16  Ann. 
Oas.  33.  In  the  case  cited  it  was  held  that, 
"where  by  contract  the  shipper  accompanies 
bis  live  stock  with  tenders  or  caretakers,  no 
presumption  of  negligence  on  the  part  of 
the  carrier  arises  merely  from  the  proof  of 
the  fact  that  loss  or  Injury  has  attended  the 
shipment,  but  the  burden  is  on  the  shipper 
to  show  that  the  loss,  if  any,  sustained  was 
occasioned  by  the  negligence  of  the  carrier," 
and  a  judgment  against  the  carrier  was  re- 
versed, since  there  was  no  competent  evi- 
dence tending  to  show  that  more  time  was 
consumed  In  transporting  the  shipment  than 
was  reasonably  necessary.  The  Instruction 
assailed  does  not  conflict  with  the  rule  an- 
nounced In  the  forgoing  case.  Where  the 
evidence  shows  that  an  unreasonable  time 
was  consumed  in  transporting  the  shipment, 
the  carrier  will  be  liable  for  resulting  dam- 
ages, whether  the  sliipper  did  or  did  not 
accompany  the  shipment,  unless  it  la  shown 
that  the  dday  was  within  the  exceptions 
qualifying  the  carrier's  general  liability;  the 
cause  of  the  delay  being  a  matter  peculiarly 
within  the  knowledge  of  the  carrier. 

[31  It  is  contended  that  the  court  erred  in 
admitting  opinion  evidence  to  prove  alleged 
shrinkage  In  weight  of  the  cattle  while  be- 
ing held  at  the  stockyards  in  Chicago.  The 
aggregate  weight  of  the  cattle  when  weighed 
on  the  railroad  scales  on  their  arrival  at 
Oilcago  and  before  watering  was  256,200 
pounds.  Their  selling  weight  Wednesday 
morning  was  266,410  pounds..  Witnesses  for 
plaintifr,  experienced  in  the  live  stock  busi- 
ness, testified  that  the  cattle  ought  to  "fill" 
3  to  4  per  cent  when  watered  and  sold  on 
their  arrival.  A  witness,  called  by  the  de- 
fendant, who  had  been  engaged  in  the  live 
stock  business  In  Chicago  for  nearly  30  years, 
on  cross-examination  and  without  objection 
testified  to  the  same  effect  There  was  a 
conflict  inithe  evidenee  aa  to  whether,  cattle 


held  over  from  Monday  to  Wednesday  under 
circumstances  such  as  were  in  evidence 
would  shrink  in  wdght,  but  the  contention 
of  plaintiff  Is  supported  by  sufficient  compe- 
tent evidence  that  such  cattle  would  shrink 
about  3  per  cent  in  weight.  In  other  words, 
while  the  actual  weight  of  the  cattle  on  the 
cars  at  destination  and  their  weight  when 
sold  two  days  later  might  be  the  same,  if 
properly  filled  and  taken  care  of,  the  cattle 
should  weigh  3  per  cent,  more  than  when  on 
the  cars ;  the  weight  when  sold  in  this  case 
being  6,466  pounds  leas  than  it  would  have 
been  If  the  cattle  had  filled  3  per  cent  on 
arrival.  There  is  no  proof  as  to  the  amount 
of  feed  furnished  during  this  delay,  and  it 
is  not  contended  It  was  insufficient 

Defendant  dtes  Underwood  v.  Cbicago  ft 
N.  W.  R.  Co.,  100  Neb.  276,  158  N.  W.  408, 
In  which  it  was  stated  in  the  syll^us : 

"The  fact  that  there  was  a  shrinkage  of  weight 
must  be  proved  by  competent  evidence,  and  can- 
not be  established  by  mere  opinion  evidence." 

This  was  correct  as  applied  to  the  facts  in 
that  case,  but  is  not  correct  as  a  general  rule;. 
In  that  case  the  weight  of  the  cattle  at  the 
point  of  origin  and  destination  was  the  same. 
The  selling  weight  showed  that  the  cattle 
had  filed  a  little  over  65  pound^  a  head  oa 
an  average,  which  met  the  requirements  indi- 
cated by  the  testimony  on  behalf  of  plaintiff. 
Under  such  evidence,  opinion  evidence  that 
cattle,  when  held  over  one  day,  would  shrink 
30  pounds  a  head,  was  insufficient  to  sup- 
port a  finding  of  such  a  shrinkage,  since  the 
other  evidence  condnslvely  showed  that  there 
had  been  no  shrinkage.  In  the  present  case, 
since  the  cattle  at  destination  did  not  "fill" 
to  the  usual  amount,  it  .was  proper  to  show 
by  stockmen  that  cattle  being  held  for  two' 
days  at  destination  would  probably  shrink 
3  per  cent 

The  Judgment  of  the  district  court  ia  af- 
firmed. 

SEDGWICK,  J.,  not  sitting. 

HAMER,  J.  (dissenting).  I  am  unable  to 
agree  with  the  views  expressed  in  the  ma- 
jority opinion.  In  the  first  parag:raph  of  the 
syllabus  it  is  held : 

"Where  the  bill  of  lading  provides  that  as  a 
condition  precedent  to  the  ngbt  to  recover  'dam- 
ages for  loss  of  or  injury  to'  live  stock,  the  ship- 
per shall  give  notice  in  writing  of  his  claim 
therefor,  notice  is  not  required  where  the  claim 
is  solely  for  damages  sustained  by  the  loss  of  a 
favorable  Vnarket  and  for  shrinkage  in  weight 
and  expense  of  feeding  at  destination  while 
awaiting  tfae  next  market^  such  damages  being 
caused  by  reason  of  delay  m  transportation." 

The  views  of  the  court  as  expressed  in  the 
body  of  the  opinion  support  the  syllabus. 
The  provision  In  the  bill  of  lading  reads : 

"The  said  shipper  further  agrees  that  as  a 
condition  precedent  to  bis  right  to  recover  any 
damages  for  loss  of,  or  injury  to,  any  of  said 
stock,  he  will  give  notice  in  writing  of  his  claim 
therefor  to  some  officer  of  said  carriers,  or  to 
their  nearest  station  agent  before  said  stock  haa 
been  xuaoved  from  said,  place,  of  desUiiatioD,  and 
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before  artich  stock  has  \tiea  mibglca  with  otlier 
stock,  and  present  a  formal  statement  of  his 
claim,  duly  verified,  to  said  carriers  within  60 
days  thereafter." 

It  might  be  all  right  to  hold  that  notice  Is 
not  required  where  the  claim  is  solely  for 
damages  sustained  by  the  loss  of  a  farorable 
market  and  expense  of  feeding  at  the  des- 
tination, provided  the  same  are  caused  by  an 
unnecessary  delay  in  transportation.  The 
weight  of  the  cattle,  immediately  upon  their 
arrival  at  their  destination  and  before  eat- 
ing, drinking,  and  filling  to  their  usual  con- 
dition, as  nearly  as  may  be,  would  not  be 
their  proper  weight.  The  opinion  testimony 
conceralng  what  the  cattle  would  shrink  in 
two  days  further  complicates  the  matter. 
There  is  no  proper  starting  point  shown  by 
the  evidence  in  the  case.  The  testimony  of 
the  witnesses  as  to  .what  might  be  the  shrink- 
age of  the  cattle  in  two  days  gets  nowhere. 
It  is  a  projected  view,  having  no  relation  to 
the  case  and  no  connection  with  it  Undoubt- 
edly there  was  shrinkage  during  the  transpor- 
tation of  the  cattle,  and  it  was  that  shrinkage 
to  which  the  bill  of  lading  refers;  but  the 
defendant  company  could  not  properly  be 
held  liable  for  that,  and  that  is  mixed  with 
the  estimated  shrinkage  of  two  days,  as  re- 
lated by  the  opinion  witnesses,  and  both 
kinds  of  shrinkage  are  together,  that  on  the 
trip  and  that  after  the  cattle  arrived  at  the 
end  of  the  trip,  and  therefore  they  are  in- 
separable, and  each  by  Itself  Is  unascertalna- 
ble.  This  must  have  been  prejudicial  to  the 
Interests  of  the  defendant  at  the  time  of  the 
trial. 

It  is  without  doubt  dangerous  to  the  due 
administration  of  Justice  to  make  claims  for 
damages  because  of  other  things  than  injury 
to  the  live  stock  shipped  and  then  to  con- 
sider the  whole  together.  Besides,  no  satis- 
factory reason  is  offered  for  not  giving  the 
notice.  When  the  cattle  arrived  at  their  des- 
tination the  shrinkage  of  the  trip  had.  oc- 
curred, and  it  was  then  ready  to  be  investi- 
gated. The  notice  should  then  have  been 
given,  before  the  accumulation  of  further 
acts  to  obscure  the  view  of  the  subject  The 
weight  of  the  cattle  immediately  upon  their 
arrival  at  Chicago,  and  before  being  fed  or 
watered,  was  255,200  pounds,  and  when  sold 
on  Wednesday  morning  afterwards  they 
weighed  256,410  pounds.  The  opinion  wit- 
nesses were  brought  In  to  show  that  the 
wdght  of  the  cattle  when  sold  was  6,465 
pounds  less  than  It  would  have  been  If  the 
cattle  had  been  properly  cared  for  and  had 
been  properly  filled  on  arrival.  The  problem 
presented  was  Incapable  of  exact  demonstra- 
tion, and  no  one  may  know  that  this  testi- 
mony enabled  the  court  to  reach  a  correct  re- 
sult It  is  conceded  in  the  majority  opinion 
that  the  case  cited  by  the  defendant  railroad 
company  (Underwood  v.  Chicago  &  N.  W.  R. 
Co.,  100  Neb.  275,  159  N.  W.  408)  was  right 
In  that  case,  "but  is  not  strictly  correct  as  a 


general  rule,"  I  think  it  la  preferable  to  look 
for  a  general  rule.  In  that  case  the  "flU"  is 
claimed  to  have  amounted  on  the  average  to 
66  pounds  to  each  steer,  and  In  that  case  the 
weight  of  the  catHe  at  the  destination  and 
"point  of  origin"  was  the  same,  and  when 
the  court  saw  there  had  been  no  shrinkage, 
the  opinion  evidence  that  the  cattle,  when 
held  over  one  day,  would  shrink  30  pounds  to 
the  head,  was  held  InsueBelent  to  support 
a  finding  of  shrinkage.  In  the  face  of  com- 
petent evidence  that  there  had  been  no 
shrinkage. 

PABSON  T.  MURPHY  et  al.  (No.  20055.) 
(Suprone  Court  of  Nebraska.     July  10,  1917.) 

lButlahu$  hv  the  Oourt.) 

1.  Mabtbs  ANn  Skbvant  «=>3S8— Emflotxbs' 
LiABiLrrx  Act— "Dependenot." 

In  the  meaning  of*  the  Employers'  TXablUty 
Act  (sections  3642-3896,  Rev.  St  1913),  "de- 

gendency"  is  not  based   solely  upon  a  present 
■gal  obligation  to  support 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^st  and  Second  Series,  Depend- 
ent] 

2.  Masteb  awd  Skbvant  «=>405(5)— Bmpw)!- 
EKs'  LiABiurr  Act  —  DEPKfJDENcr  —  Evi- 
dence. .     ^       ,  , 

Evidence  eaamined,  discussed  in  the  opinion, 
and  heU,  that  plaintiff  Is  a  dependent  within  the 
meaning  of  the  act 
8.  Masteb  and  Sbbvant  <8=»38S— Employebs' 

Liability— CoNSTBUCTioN— Dependent. 
Under  the  Employers'  Liability  Act,  the 
question  of  dependency  is  not  determined  by  the 
fact  that  a  decedent  bad  or  had  not  actually 
contributed  to  the  support  of  a  parent  before 
the  date  of  the  accident. 

Appeal  ttom  District  Court,  Douglas  Coun- 
ty ;  Redlck,  Judge. 

Action  by  Emallne  Clara  Parson  against 
Joseph  F.  Murphy  and  others  for  compensa- 
tion under  the  Workmen's  Compensation  Act 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Reversed  and  remanded. 

Henry  J.  Real,  of  Omaha,  for  appellant 
Mahoney  &  Kennedy  and  Guy  0.  Klddoo,  aU 
of  Omaha,  for  appdlees, 

DEAN,  J.  On  January  29,  1917,  Clara  E. 
Parson,  plaintiff  and  appellant,  began  this 
action  in  the  district  court  for  Douglas 
county  against  defendants,  in  pursuance  of 
the  provisions  of  the  Workmen's  Compensa- 
tion Act  (Rev.  St  1913,  H  3642-3696),  alleg- 
ing generally  that  on  March  23,  1916,  her 
son,  Nels  Parson,  now  deceased,  while  in  the 
employ  of  Edward  Carr,  one  of  the  defend- 
ants, was  kicked  by  a  vicious  mule  that  he 
was  driving,  and  that  was  owned  by  Mr. 
Carr,  and  that  as  a  result  of  the  Injuries  so 
received  her  son  died  two  days  thereafter. 
Plaintiff  alleged  that  her  son  was  her  only 
support,  and  that  she  is  the  only  surviving 
relative  who  sustained  to  Nels  Parson  the 
relation  of  dependent.  She  prays  for  Jwlg- 
ment  for  the  amount  of  one-half  of  her  son's 
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wages  for  350  weeks,  together  with  $100  ex- 
penses and  $90  hospital  and  pbysldan'g  ex- 
penses, and  for  costs. 

For  answer  defendants  admit  the  employ- 
ment of  plaintiff's  son,  but  allege  It  was  only 
casual,  and  that  the  dependents  of  Nels 
Parson,  if  any,  are  therefore  not  entitled  to 
the  benefits  of  the  Workmen's  Compensation 
Law;  deny  that  Nels  Parson's  death  was 
caused  by  or  contribated  to  by  any  personal 
injury  by  accident  arising  in  the  course  of 
his  employment  by  the  defendants,  and  that 
his  death  was  due  to  other  causes,  separate 
from  any  injury  sustained  while  in  defend- 
ants' employ,  and  that  the  injuries  were  due 
to  willful  negligence  and  to  intoxication,  and 
that  plalntifTs  son  neyer  contributed  to  her 
support,  so  as  to  entitle  her  to  claim  bene- 
fits as  a  dependent  under  the  Workmen's 
Compensation  Act 

The  trial  court  found* generally  in  favor  of 
defendants,  and  rendered  a  Judgment  against 
plaintiff  for  costs.  Mrs.  Parson  has  brought 
the  case  here  for  review. 

The  Elmployers'  I/iability  Act,  in  section 
3665,  Rev.  St.  IdlS,  among  other  things  pro- 
vides: 

"X>«pen(f«nf«.-^The  following  persons  shall  be 
conclusively  presumed  to  be  wnolly  dependent 
for  support  upon  a  deceased  employ^ :  (a)  A 
wife  upon  a  husband  with  whom  she  is  living  at 
the  time  of  his  death;  (b)  husband  upon  a  wife 
with  whom  he  is  living  at  the  time  of  her  death; 
(c)  child  or  children  under  the  Age  of  sixteen 
years  (or  over  said  age,  if  physically  or  mental- 
ly incapacitated  from  earning)  upon  the  parent 
with  whom  he  is  or  they  are  living  at  the  time 
of  death  of  such  parent,  there  being  no  surviving 
parent.  *  *  *  (e)  In  all  other  cases,  ques- 
tions of  dependency,  in  whole  or  in  part,  shall 
bo  determined  in  accordance  with  the  fact,  as 
the  fact  may  be  at  the  time  of  the  injury. 
♦  •  ♦  (f)  No  person  shBll  be  considered  a  de- 
pendent, unless  he  or  she  be  a  member  of  the 
family  of  the  deceased  employe,  or  bears  to  him 
the  relation  of  widow  or  widower,  or  lineal  de- 
scendent,  or  ancestor,  or  brother,  or  sister, 
(g)  Questions  as  to  who  constitute  dependents 
and  the  extent  of  their  dependency  shall  be 
determined  rs  of  the  date  of  the  accident  to  the 
employ^,  and  the  death  benefit  shall  be  directly 
recoverable  by  and  payable  to  the  dependent  or 
dependents  entitled  thereto,  or  their  legal  guard- 
ians or  trustees." 

Defendants  Insist  that  the  injury  sustain- 
ed by  Nels  Parson  was  due  to  his  willful 
negligence  and  to  Intoxication.  The  act  ex- 
pressly provides  that  the  burden  of  proof  to 
establish  willful  negligence  on  the  part  of 
an  injured  employe  is  on  the  defendant  In 
the  present  case  defendants  introduced  no 
testimony,  and  there  Is  no  proof  of  such  neg- 
ligence before  us.  Some  testimony  was 
brought  out  on  cross-examination,  showing 
that  plaintiff's  son  was  Intoxicated  to  some 
extent  when  he  was  injured ;  but  it  is  no- 
where shown  that  his  intoxication  In  any  way 
contributed  to  his  injury,  and  without  proof 
we  will  not  assume  that  it  did. 

Mrs.  Parson  is  a  widow  about  77  years 
of  age,  and  unable  to  work  on  account  of 
Illness  and  extreme  old  age.  For  her  sole 
support  aba  has  $300  or  $400  deposited  In  a 


bank,  whl<9i°  draws  4  per  cent  Interest 
When  this  sum  is  expended,  she  will  be  re- 
duced to  penury  and  will  become  a  public 
charge.  Her  son  was  a  single  man  when 
injured,  about  40  years  of  age,  without  any 
other  person  dependent  upon  him.  She  testi- 
fied that  in  November,  1915,  about  five 
months  befpre  the  injury,  she  received  a 
letter  from  him  in  which  he  promised  to 
come  and  live  with  her  and  to  support  her, 
but  that  so<Mi  thereafter  be  became  ill  and 
could  not  do  so. 
Defendants  argue  in  their  brief  that: 
The  question  of  the  right  of  the  plointiS  to 
compensation  must  be  determined  by  whether  or 
not  the  deceased  was  actually  contributing  to 
her  support  If  he  was  not  she  incutred  no 
pecuniary  loss  by  reason  of  his  death,  and  con- 
sequently is  entitled  to  no  compensation. 
•  •  •  The  plaintiff  has  not  lost  one  iota  of 
the  support  upon  which  she  was  dependent  prior 
to  Nels  Parson's  death." 

Elsewhere  In  their  brief  defendants  con- 
cede that: 

"If,  in  the  case  at  bar,  Mrs.  Parson  had 
been  living  with  her  deceased  son,  and  had  been 
supported  by  him,  there  would  be  no  questicm 
as  to  her  right  to  compensation." 

[1]  Defendants'  argument  on  this  point 
cannot  be  sustained.  We  believe  the  statute 
is  susceptible  of  an  interpretation  that  more 
nearly  accords  with  the  main  purpose  of  its 
enactment  The  act  is  one  of  general  inter- 
est, not  only  to  the  workman  and  to  his  em- 
ployer, but  as  well  to  the  state,  and  it  should 
be  so  construed  that  technical  refinements  of 
interpretation  will  not  be  permitted  to  de- 
feat it  Among  its  objects  are  these:  That 
the  cost  of  the  injury  may  be  charged  to  the 
Industry  In  which  It  occurs;  the  prevention 
of  tedious  and  costly  litigation;  a  speedy 
settlement  between  employer  and  employ^; 
and  to  prevent  dependent  persons  from  be- 
coming a  public  burden.  To  adopt  defend- 
ants' argument  would  reqalre  us  to  announce 
a  rule  that  Is  not  warranted  by  the  act,  nor 
by  common  experience.  It  Is  not  shown  that 
the  widow's  son  made  any  contributions  to 
her  support  But  In  any  event  this  feature 
Is  not  important  In  view  of  our  holding  that 
the  question  of  contribution,  as  It  Is  contend- 
ed for  by  defendants,  is  not  controlling. 

To  Illustrate:  For  Its  dally  bread  a  family 
Is  ordinarily  dependent  upon  the  dally  labor 
of  the  head  of  the  household.  Tlic  breadwin- 
ner, a  day  laborer  with  little  means,  la  strik- 
en. There  remain  surviving  a  widow,  who  by 
reason  of  age  is  unable  to  support  herself, 
and  a  wage-earning  son  who  is  without  de- 
pendents, and  who  has  not  recently  lived 
with  his  parents,  nor  has  he  ever  contribut- 
ed to  the  support  of  either.  In  such  case, 
would  It  be  seriously  contended  that  the 
mother  was  not  a  dependent  of  her  son  In  the 
ordinary  and  everyday  meaning  of  the  word, 
even  though,  when  her  husband  died,  she 
may  have  been  provided  with  a  small  store 
of  food  and  raiment  to  supply  her  every  pres- 
ent need,  sufficient  for  a  few  wedts  or 
months,  at  most!    Will  it  be  argued  thtCt  a 
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supply  of  food  that  would  sustain  Itfe  for  a 
day  or  a  week  would  take  plaintiff  out  of  the 
dependent  class?  We  cannot  hold  that  the 
Legislature  conteoiplatfd  a  construction  at 
{snce  BO  literal,  so  restricted,  and  so  unrea- 
sonable. 

[2,  3]  That  plalntlft's  son  was  capable  of 
earning  the  wages  usual  to  his  employment 
affirmatively  appears,  and  Is  not  challenged 
In  the  record.  But  for  the  accident  he  would 
now.  In  human  probability,  be  a  wage-earn- 
er and  thus  be  in  poeltion  to  support  plain- 
tiff in  pursuance  of  his  promise.  It  is  al- 
ways presumed,  until  overcome  by  proof,  that 
a  man  will  do  his  duty.  It  cannot  be  known, 
and  It  will  not  be  presumed,  that  Nels  Par- 
son, If  living,  would  be  unmindful  of  his  fil- 
ial duty,  with  or  without  promise,  to  support 
bis  aged  and  dependent  parent.  The  ques- 
tion of  legal  liability  to  support  does  not,  of 
itself,  determine  the  question  at  issue;  nor 
In  the  present  case  will  the  fact  that  Ne\p 
Parson  was  only  occasionally  employed  by 
defendants  defeat  plaintiff's  action,  as  ali- 
gned by  them. 

The  statute  nowhere  undertakes  to  define 
dependency.  Its  language  is  that  "depend- 
ency Aall  be  determined  as  of  the  date  of 
the  accident  to  the  employ&"  If,  then,  plain- 
tiff was  not  a  dependent  of  her  son  Nels,  up- 
on whom  was  she  dependent?  Surely,  In 
Tlew  of  the  facts,  she  could  look  to  him  tot 
support  So  far  as  the  record  and  plaintiff's 
argument  shows,  her  son  fulfilled  every  stat- 
utory requirement,  unless  such  requirement 
makes  It  imperative  that  at  "the  date  of  the 
accident"  he  should  have  been  living  with 
and  at  the  time  actually  supporting  his  moth- 
er. This  we  think  is  too  technical,  and  we 
cannot  adopt  defendants'  reasoning  oa  this 
point.  Dependency  under  the  statute  may  per- 
haps be  held  to  mean  for  such  food,  clothing, 
and  shelter  as  may  be  necessary  for  the  liv- 
ing of  a  person  in  his  class  and  station,  as 
distinguished  from  provision  for  the  bare 
wants  of  existence.  It  is  substantially  the 
same  inrineiple  that  is  tnvcdved  in  determin- 
ing in  a  proper  case  -what  would  be  neces- 
saries for  a  minor.  In  view  of  the  record 
and  of  the  law,  we  decline  to  hold  that  be- 
cause a  portion  of  plaintiff's  meager  store  re- 
mains unused,  and  because  she  neither  lived 
with  nor  was  supported  by  her  son,  she  was 
not  therefore  Ills  dependent  at  the  time  of 
the  injury. 

Defendants  cite  Pinel  v.  Rapid  Railway 
System,  184  Mich.  16&,  150  N.  W.  897;  but  It 
does  not  seem  to  be  applicable  to  the  case  at 
bar,  for  the  reason,  among  others,  that  the 
claimant  had  a  life  lease  on  a  farm  of  87 
acres  in  Macomb  county  and  another  son  re- 
sided with  her.  Crockett  v.  International  R. 
Co.,  176  App.  Dlv.  45,  162  N.  T.  Supp.  357, 
is  a  case  where  the  employ^  married  within 
six  days  after  sustaining  the  injury  from 
which  he  subsequently  died.  Suit  was  com- 
menced by  his  widow,  and  it  was  held  that 
she  was  bis  dependent  at  the  date  of  the  ac- 
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eident,  notwithstaadlng  the  statute  i>rovided 
that  "all  questions  of  dependency  shall  be 
determined  as  of  the  time  of  the  accident." 
In  that  case  the  rule  was  relaxed,  and  the 
decision  based  on  the  ground  that  plaintiff 
was  the  "surviving  wife,"  and  as  «uch  was 
entitled  to  compensation  imder  the  statute, 
because  at  the  time  of  her  husband's  death 
she  came  within  a  class  that  the  statute  con- 
clusively fixed  as  dependent  Sweet  v.  Sher- 
wood  Ice  Co.  (R,  I.)  100  AU.  316,  reviews 
some  of  the  cases  on  the  queSti<Hi  of  depend- 
ency and  says: 

_  "They  do  not  baldly  hold  that  the  legal  ob- 
ligation determines  the  question  of  dependency, 
but  that  such  legal  oblijsation  must  be  coupled 
with  a  reasonable  probability  that  such  obliga- 
tion will  be  fulfilled." 

See  Purdy  v.  Watts  (Conn.)  99  Atl.  496; 
1  Bradbury,  Workmen's  Compensation  (2d 
Ed.)  575  et  seq;  6  R  W.  C.  C.  348;  1  B.  W. 
0.  C.  85. 

The  word  "dependent"  should  not  be  given 
its  narrowest  nor  its  most  literal  meaning, 
when  considered  in  connection  with  the  act 
In  question,  its  alms  and  objects.  6  Brad- 
bury, Workmen's  Compensation,  671,  gives 
this  definition: 

"The  e-tprcssion  'dependent'  means  dependent 
for  the  ordinary  necessaries  of  life  for  a  person 
of  that  class  and  position  in  life,  taking  into, 
account   the   financial   and   social    position   of 
the  recipient" 

In  Powers  v.  Hotel  Bond  Co.,  89  Conn.  143, 
93  Atl.  245,  in  which  is  Involved  a  like  act, 
it  is  aptly  said  that: 

"The  act  by  eliminating  the  proof  of  negli- 
gence, by  minimizing  the  delay  in  the  award,  and 
by  making  it  reasonably  certain,  seeks  to  avoid 
the  great  waste  of  the  tort  action,  and  to  pro- 
mote better  feeling  between  workmen  and  em- 
ployer, and  accepts,  as  an  inevitable  conditi(m 
of  industry,  the  happening  of  accident,  and 
charges  its  cost  to  the  industry." 

Kenneraon  v.  Thames  Towboat  Co.,  89 
Conn.  367,  94  Atl.  372,  L.  R,  A.  1916A,  436: 

"George  Marsdnle  left  surviving  him  -two 
brothers,  a  sister,  and  a  mother,  claimant  here- 
in. He  had,  during  the  illness  of  his  father, 
sent  his  mother,  from  July  until  his  father's 
death,  November  10,  1913,  $10  a  week  of  his 
weekly  wages  of  $16.  After  her  husband's 
death,  the  mother  went  to  live  with  her  con 
Charles  temporarily,  and  on  December  9,  1913, 
the  decedent  engaged  in  said  employment  with 
the  respondent  for  $30  a  month  and  his  board, 
worth  60  cents  a  day.  Out  of  his  earning  the 
decedent  gave  bis  mother  from  $20  to  $25  a 
month,  which  sums  were  to  pay  the  funeral  ex- 
penses of  her  husband.  These  were  just  paid 
prior  to  (Jeorge's  death.  The  mother  and  de- 
cedent had  arranged'  that,  as  soon  as  the  funeral 
expenses  were  paid,  her  residence  with  her  son 
Charles  should  cease,  and  they  sliould  then  live 
together,  and  the  decedent  should  support  his 
mother;  Except  as  stated,  none  of  iJie  chil- 
dren contributed  to  the  support  of  their  mother." 

In  that  case  It  was  held: 

"That  Mrs  Marsdale,  the  mother  of  Oeorge 
Marsdale»  was  a  total  dependent  of  her  son 
George." 

It  will  be  noted  that  George  Marsdale  did 
not  contribute  anything  toward  the  support 
of  his  mother  after  his  father's  death,  but 
tlMLt  the  mon^  t}\at  be  sent  to  her  after  tiutt 
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iBTient  was  all  devoted  to  the  payment  of  the 
fnneral  expenses  attendant  upon  the  death  of 
his  parent,  an  Item  that  was  perhaps  not 
chargeable  to  his  mother  In  any  event, 
though  the  record  Is  silent  on  this  point. 

1  B.  W.  O.  C.  332,  cites  Medler  v,  Medler, 
which  holds : 

"A  wife,  wbo  bad  been  turned  out  of  her  home 
by  her  husband,  and  bad  not  been  living  with  or 
supported  by  him  for  11  years  before  bis  death, 
but  wbo  had  made  endeavors  to  obtain  support, 
was  held  to  be  in  part  dependent  upon  her  bus- 
band's  earnings  at  the  time  of  bis  death,  with- 
in the  meaning  of  Schedule  I  (1)  (a)  (ii)  of  the 
act  of  1906." 

Speaking  generally,  it  may  be  borne  in 
mind  that  a  dependent  who  avails  himself  of 
the  act  Is  deprived  of  having  a  jury  pass  up- 
on any  of  the  questions  that  pertain  to  the 
injury  or  the  cause  of  death  of  the  person 
upon  whom  he  may  be  dependent  for  sup- 
port, and  for  this  reason,  among  others,  the 
statute,  which  Is  remedial  In  its  nature, 
should  be  liberally  construedl 

If  our  statute  means  that  unless  the  son  Is 
actually  contributing  to  the  support  of  his 
mother  at  the  time  of  the  accident,  she  Is  not 
a  dependent  within  Its  meaning,  and.  If  this 
doctrine  Is  established  as  a  general  rule.  It 
'  would  lead  to  strange  conclusions.  If  such 
construction  is  proper.  It  Is  a  very  unfortu- 
nate statute,  because,  prior  to  Its  enactment, 
the  mother  could  plainly  recover  damages  for 
the  death  of  a  son  who  sustained  to  her  the 
same  relation  as  a  dependent  that  Nels  Par- 
son sustained  to  plaintiff.  That  we  have  de- 
cided many  times,  and  to  now  hold  other- 
wise Is  to  bold  that  the  statute  has  done 
away  with  the  plainest  dictate  of  humanity. 
Under  the  law  the  mother  could  compel  her 
son  to  contribute  to  her  support,  and  yet  be- 
cause he  does  not  do  so,  and  because  she  can 
live  a  month  or  so  without  his  doing  so,  we 
construe  the  statute  to  mean  that  he  need 
not  support  her,  and  that  it  was  no  advan- 
tage to  her  to  have  him  in  a  position  to  do 
BO.  Under  such  circumstances,  the  facts  ex- 
isted at  the  time  of  the  accident  which  would 
make  her  dependent  upon  her  son,  although 
he  failed  to  perform  his  duty  and  failed  to 
contribute  anything  towards  her  support. 
One  may  be  at  the  present  time  dependent 
upon  his  growing  crop  of  wheat  for  his  dally 
bread,  and  yet  a  drouth  may  destroy  the 
crop  and  deprive  him  entirely  of  that  sup- 
port Can  it  be  said  that  at  the  time  that 
the  wheat  was  In  the  process  of  maturing  he 
was  not  dependent  upon  that  crop?  And  so 
one  may  give  any  number  of  Illustrations,  ail 
showing  that  the  fact  exists  at  the  present 
time  that  we  depend  opon  something  for  our 
support,  although  that  particular  thing  may 
not  be  actually  supporting  us  at  the  present 
time.  • 

Boyd  V.  Pratt,  72  Wash.  306,  130  Pac.  371, 
construes  a  statute  containing  this  language: 

"If  the  workman  is  under  the  age  of  twenty- 
one   years   and   unmarrie't    at   the    time  of   bis 


death,  the  parents  or  parent  oi  Ae  worknan 
shall  receive  $20  a  month  for  each  month  after 
his  death  until  the  time  at  which  he  would 
have  arrived  at  the  age  of  twenty-one  years." 
Laws  Wash.  IMl,  c.  W,  |  6,  subd.  8. 

It  was  there  held  that  a  parent,  who  Is 
also  a  dependent.  Is  entitled  to  the  monthly 
payment  during  the  contlniiance  of  depend- 
ency, and  not  merely  to  the  time  of  majority. 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Col- 
Urd's  Adm'r,  170  Ky.  239,  185  S.  W.  1108, 
Is  a  recent  case  which  constmes  the  federal 
Employers'  Liability  Act  of  April  22,  1908 
(35  Stat.  c.  149,  p.  65  [U.  S.  Comp.  St  1916, 
K  8657-8665]).    It  Is  there  held  that: 

"It  is  not  necessary  to  prove  that  a  decedent 
has  made  actual  contributions  to  the  support 
of  his  parents  in  order  to  establish  a  reasonaUe 
expectSLcy  of  pecuniary  benefit  from  the  con- 
tinuance of  his  life." 

The  same  case  holds  that  declaratloos 
made  by  decedent  that  he  Intended  to  support 
his  father  were  sufficient  to  sustain  a  verdict 
ia  behalf  of  the  father.  To  the  same  effect 
is  the  following:  Tobln  v.  Bruce  (S.  D.)  162 
N.  W.  933.  See,  also,  Garrett  v.  Louisville 
&  N.  R.  Co..  197  Fed.  715, 117  C.  O.  A.  109; 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  S.  59, 
S3  Sup.  Ct  192,  57  L.  Ed.  417,  Ann.  Gas. 
19140,  176. 

The  Employers'  liability  Act  is  new  to  our 
state.  The  questions  Involved  in  Its  con- 
struction are  not  without  difficulty.  Adjudi- 
cated cases  are  not  numerous,  and  there  is 
some  conflict  among  them,  due  in  part  to 
■light  differences  in  the  wording  of  the  stat- 
utes of  the  different  states.  On  the  points  in 
dispute  we  have  adopted  the  rule  that  ap- 
pears to  us  to  harmonise  with  the  true  in- 
tent of  the  Legislature.  The  Judgment  of 
the  district  court  Is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and.  remanded. 


TANKB5R8LBY    v.    LINCOLN    TRACTION 

CO.     (No.  19432.) 
(Supreme  Court  of  Nebraska.    July  14,  19170 

(Syttaliu  bv  the  Court.) 

1.  AOOOBD    AND    SATISrACTION    «=>3(2)— GoK- 
.    FBOMISE  AND  SeTTLEM£I7T  <S=3l7(2)— PlKAD- 

njo  ^=»279(3)— Action  against  Joint  Tort- 

FCABOBS— SBTTLKIIXNT— SUPFUEMENTAI.     PX- 
TITION. 

In  a  suit  against  two  ioint  tort-feasors  for 
personal  injuries,  one  of  them  may  settle  with 
the  plaintiff,  and  in  case  the  settlement  is  not 
in  full  satisfaction  for  the  injury,  the  suit  may 
proceed  against  the  other;  but  the  plaintiff 
should  not  be  permitted  to  plead  the  settlement 
and  the  amount  paid  by  a  supplemental  peti- 
tion. Such  supplemental  petition  should  be 
stricken  from  the  files  on  defendant's  notioii. 
(Ed.  Note.— For  other  eases,  see  Accord  and 
Satisfaction,  Cent  Dig.  M  24,  25 ;  Compromin* 
and  Settlement  Cent  Dig.  f  69;  Pleadfaig, 
Cent  Dig.  i  837%.] 

2.  Trial  <g=>114— Habmless  Kkbob  —  Evi- 
dence —  Settlemknt  with  Onb  of  Joist 
Tort-Feasors. 

It  is  prejudicial  error  to  allow  counsri  for 
the  plaintiff  to  state  to  the  jury  thn  fact  of 
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nich  settlement,  itis  terms  and  the  amount  paid 
by  th«  (ettling  defendant,  aa  such  statement 
tends  to  show  an  admission  of  negligence  as 
against  the  nonsettling  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  275-278,  296.] 

8.  Evidence  ®=s>3S9(3)  —  Admissibilitt  — 

Pbotookaphs. 
Photogzapbs.  of  the  place  and  surroundingB 
-where  tho  acddent  occurred,  which  are  talcen 
some  two  years  afterwards,  and  long  after  such 
place  and  surroundings  have  been  materially 
changed,  are  not  ordinarily  admissible  in  evi- 
ftence. 

[Ei.  Note.— For  other  cases,  see  Bvidencei 
Cent  Dig.  Si  1511,  1512.] 

4.  Tbial  «=3>207— iHSTBUonoNS— I^naTATiOH 
AS  TO  Evidence. 

Bnt  if  it  becomes  necessary  to  use  such 
photographs  in  evidence,  it  is  the  duty  of  the 
coort  to  give  the  jury  such  instructions  regard- 
ing them  as  wil}  insure  the  defendant  a  fair 
tnal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  498,  499,  5<tt.l 

5.  NEOLroENCE   «=>1S1  —  HVTDEWCK  —  SXTB- 
SBQCBtfT  RKFAIBS. 

"Evidence  of  snbseqnait  repairs  made  or 
precautions  taken  after  an  accident  or  the  in- 
fliction qf  an  injury  is  not  admissible  to  prove 
antecedent  negligence."  Pribbeno  v.  Chicago, 
B.  &  Q.  R.  Co.,  81  Neb.  657,  116  N.  W.  494. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cept  Dig.  |§  255,  256.] 

.  Appeal  from  District  Conrt,  Lancaster 
Cotmty ;  Stewart,  Judge. 

Action  by  P.  Charles  Tankeisley  against 
the  Uncoln  Traction ,  Company.  Judgment 
for  plaintiff,  motion  for  a  new  trial  overrul- 
ed, and  defendant  appeals.  Reversed  and 
remanded. 

Field,  Rloketts  &  Ricketts,  of  Tjincoln,  and 
O.  L.  Do  Lacy,  of  Topeka,  Kan.,  for  appel- 
lant Berge  &  McCarty>  of  Lincoln,  for  ap- 
pellee. 

HAMEJB,  J.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  one  P.  Charles  lanker- 
sley  for  persowl  Injuries  alleged  to  have 
been  sustained  by  him  for  negligence  on  the 
part  of  the  Lincoln  Traction  Company.  The 
facts  briefly  stated  are  as  follows: 

The  Lincoln,  Capital  Beach  &  Milford 
Railway  Company,  a  corporatl<Hi  entirely  dlS' 
ttnct  from  the  Lincoln  Tractioa  Company, 
was  incorporated  inrlor  to  September,  1906, 
for  the  purpose  of  constructing  and  operat- 
ing an  dectrlc  railway  west  from  the  dty  of 
Lincoln  to  Capital  Beach  and  other  potnta 
further  west 

On.  the  15th  day  of  September,  1906,  tbe 
Lincoln,  Capital  Beach  &  Milford  Railway 
CoDopany  entered  Into  a.  contract  with  tbe 
Burlington  Railroad  Company,  pursuant  to 
which  tbe  Burlington  Installed  and  thereafter 
maintained  a  signal  system  at  the  Interseo- 
tlon  of  the  highway  known  as  P  street,  with 
the  Burlington  right  of-  way.  The  expense  of 
tbe  installation  .and  maintenance  was  and  Is 
paid  by  the  Capital  Beach  Company.  This 
signal  system  consisted  of  semaphores  about 


2,000  feet  from  the  crossing  In  either  direc- 
tion and  near  tbe  Burlington  track.  These 
semaphores  were  operated  by  two  wires  at- 
tached to  the  base  of  a  vertical  post  by 
means  of  an  arm  or  gate  about  16  feet  long 
attached  to  the  same  post.  This  gate  was 
about  6  feet  above  the  level  of  the  ground, 
and  stood  in  a  horizontal  position.  When 
the  gate  was  turned  across  the  Burlington 
track  the  wires  were  made  taut  so  as  to 
raise  the  semaphores  to  a  horizontal  posi- 
tion and  thereby  warn  an  approaching  train 
that'  the  crossing  was  occupied.  There  are 
two  of  these  wires.  The  vertical  post  is  on 
the  Burlington  right  of  way  about  6  feet  east 
of  the  east  rail  of  the  track  and  about  the 
same  distance  from  the  north  line  of  the 
highway.  At  the  foot  of  the  vertical  post 
was  a  box  about  3  feet  square.  At  the  time 
of  the  injury  the  wires  emerge^  from  this 
box,  and  for  a  space  of  about  3  feet  before 
they  entered  a  duct,  which  carried  them  un- 
der the  public  crossing,  were  exposed.  It 
was  at  the  point  of  this  exposure  that  the 
plaintiff  was  Injured.  When  the  gate  was  In 
its  normal  position  it  stood  at  right  angles 
across  the  Beach  Company's  track.  It  was 
only  changed  from  this  position  vrhea  a  car 
on  the  Beach  Company's  track  was  crossing 
the  tracks  of  the  Burlington.  About  the  cen- 
ter of  the  arm  or  gate  was  a  box.  In  which  a 
red  light  wag  maintained  at  night  as  a  warn- 
ing of  danger.  Immediately  adjacent  to  this 
gate  the  Burlington  maintained  a  public 
crossing  over  Its  tracks,  planked,  level  with 
the  top  of  its  rails,  with  good  approaches, 
for  a  width  of  29  feet  Several  feet  above 
the  horizontal  gate  or  arm  was  a  short  arm, 
some  4  or  5  feet  in  length,  which  pointed  In 
the  same  direction  as  the  gate  or  arm,  and 
had  painted  upon  it  In  large  letters  tbe  word 
"Stop."  Within  a  few  feet  of  the  vertical 
post  to  which  the  arm  or  gate  was  attached, 
and  by  means  of  whleh  tbe  wires  were  made 
to  operate  the  semaphores,  was  another  post 
On  this  post -five  electric  llg^bts  were  installed 
and  maintained  in  a  vertical  row.  These 
lights  were  kept  lighted  In  the  nighttime. 

On  the  14th  day  of  May,  1907,  the  Lincoln 
Traction  Company  entered  Into  an  (derating 
contract  with  the  Beach  Company.  By  the 
terms  of  this  contract  the  Traction  Company 
agreed  to  furnish  and  operate  cars,  as  agent 
of  the  Beach  Company,  over  its  tracks  con- 
structed to  Capital  Beach  west  of  the  dty. 
The  Traction  Company  was  to  receive  2% 
cents  per  kilowatt  hour  for  current  and  ac- 
tual expense  for  labor  and  material  neces- 
sary in  the  o^ratlon  of  the  cars.  It  was  to 
collect  all  fares,  deduct  therefrom  the  cost 
of  current  and  operating  expense,  and  render 
a  monthly  statement  to  the  Beach  Company. 
It  WBs  not  to  be  liable  for  Injuries  or  dam- 
ages in  operating  cars  over  the  Beach  Com- 
pany's line.  Profits  were  first  to  be  applied 
to  damages  recovered.  If  any,  and  extraordl- 
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nary  repairs.  Employes  were  to  be  discharg- 
ed on  written  request  of  the  Beach  Company. 
The  net  balance  arising  from  fares  after  de- 
ducting the  above  was  equally  divided  be- 
tween the  Traction  Company  and  the  Beach 
Company.  The  contract  contained  other  de- 
tails not  material  to  the  instant  case.  At 
the  time  of  the  alleged  injury  the  Traction 
Company  was  operating  cars  under  this  con^ 
tract  on  the  Beach  line.  It  sustained  no  oth- 
er relation  to  that  company,  the  Burlington 
Company,  or  the  signal  system  than  that 
which  can  be  inferred  from  its  compliance 
with  this  operating  contract  It  bad  no  au- 
thority, nor  was  any  delegated  to  it,  to  mod- 
ify or  meddle  with  the  signal  system,  or  the 
wires  which  caused  plaintiff's  injury.  The 
signal  system,  including  the  wires,  was  in- 
stalled and  maintained  by  the  Burlington  on 
Its  right  of  way.  The  Beach  Company  paid 
the  expens^of  the  Installation  and  the  main- 
tenance. After  the  Traction  Company  en- 
tered into  the  operating  contract  with  the 
Beach  Company  the  bills  for  maintenance 
were  sent  to  the  Beach  Company,  bat  ac- 
tually paid  by  the  Traction  Company  out  of 
the  Beach  Company's  earnings  under  the  op- 
erating contract,  and  charged  to  the  Beach 
Company  in  the  monthly  statements  rendered 
that  company. 

At  the  time  of  the  plaintiff's  injury  and 
for  more  than  a  month  prior  thereto,  cars 
on  the  Beach  Company's  track  were  operated 
only  as  far  west  as  the  Burlington  track, 
which  was  then  its  western  terminal.  There 
was  on  the  rail  of  the  Beach  Company's 
track  60  feet  east  of  the  Burlington's  east 
rail,  a  derailing  frog,  so  that  the  Traction 
Company's  car  could  not  approadi  closer 
than  a  point  50  feet  east  of  the  east  rail  of 
the  Burlington  track,  without  being  derailed. 
By  reason  of  this  fact  the  rear  platform  of 
an  approaching  car  would  stop  about  76  feet 
east  of  the  offending  wires.  The  plaintiff, 
when  he  arrived,  safely  alighted,  and  says 
he  walked  rapidly  straight  west,  passed  un- 
der the  warning  gate,  and  was  tripped  by 
the  wires  which  operate  the  semaphores.  It 
is  claimed  that  a  path  had  been  created 
whl<A  the  plaintiff  was  following.  The  alleg- 
ed path,  however,  was  not  well  defined  and 
was  rough  and  obstructed,  and  no  effort  had 
been  made  to  make  a  safe  walk  at  the  point 
in  question.  The  path.  If  any,  was  created 
subsequent  to  tbe  time  the  wires  and  the 
signal  system  bad  been  Installed  by  tbe  Bur- 
lington at  the  point  in  question,  and  persons 
who  created  it,  such  as  It  was,  had  to  walk 
or  step  over  these  wires..  It  appears  that 
plaintiff  was  tripped  by  and  fell  over  these 
wires  and  was  injured.  Immediately  adja- 
cent to  tbe  wires  and  gate  was  a  good  cross- 
ing maintained  by  the  Burlington,  pursuant 
to  statute,  for  tbe  accommodation  of  the  pub- 
lic. After  the  injury  the  Bnrlington  boxed 
tbe  wires  at  tbe  point  where  they  were  ex- 
posed, and  this  fact  was  used  by  plaintiff  in 


tbe  trial  of  the  case  as  an  admission  that  it 
was  negligence  to  leave  the  wires  exposed. 
After  the  Jury  had  been  placed  in  the  box 
and  the  voir  dire  examination  made,  the 
plaintiff  settled  with  the  Burlington  for  $3,- 
200.  Before  any  evidence  was  offered  the 
plaintiff  filed  a  supplemental  petition,  set- 
ting np  this  settl^nent  and  the  amount 
agreed  to  be  paid  by  the  Bnrlington  on  ac- 
count of  its  negligence.  The  Traction  Com- 
pany moved  to  strike  this  supplemental  peti- 
tion from  the  flies  for  the  reason  that  the 
matter  ther^n  set  forth  did  not  come  within 
the  province  of  a  supplemental  petition.  Tne 
motion  was  overruled.  It  was  thus  disclosed 
that  the  Burlington  settled  and  confessed 
Judgment  in  behalf  of  the  plaintiff  for  the 
sUm  of  $3,200. 

The  same  question  was  canvassed  by  the 
court  in  instruction  No.  18,  and  the  Jury 
were  there  told  the  amount  tliat  the  Burling- 
ton had  paid  in  satisfaction  of  its  admitted 
liability  to  the  plaintiff.  This  instruction 
was  excepted  to.  The  Jury  returned, a  ver- 
dict in  favor  of  the  plaintiff  and  against  the 
Traction  Company  for  $6,400,  and  then  re- 
cited that  they  deducted  $3,200,  the  amount 
for  which  the  Burlington  bad  cfHifessed  Judg- 
ment, leaving  the  verdict  against  tbe  Trac> 
tlon  Company  $3,20a 

A  motion  for  a  new  trial  was  filed  and 
overruled,  and  Judgment  entered  against  the 
Traction  Company.  This  appeal  Is  prosecut- 
ed for  tbe  purpose  otf  reversing  that  Judg- 
ment. 

Tbe  appellant's  two  first  assignments  of 
error  are:  The  court  erred  In  refusing  to 
strike  the  plaintiff's  supplemental  petition 
from  the  files,  and  the  court  erred  in  per- 
mitting it  to  be  disclosed  to  the  Jury  that 
plaintiff  had  settled  with  the  Burlington 
Railroad  Company,  and  the  amount  of  the 
settlement.  These  assignments  of  error  will 
be  considered  together. 

[1,  2J  1.  It  is  well  settled  by  a  decision  of 
this  court  that  when  two  Joint  tort-feasors 
are  sued  the  plaintiff  may  settle  with  one  of 
them  and  tbe  action  may  proceed  against  the 
other.  Fitzgerald  v.  Union  Stockyards  Co., 
89  Neb.  393,  181  N.  W.  612,  88  U  R.  A  (N. 
S.)  983;  Bloss  v.  Plj-male,  3  W.  Va.  393,  100 
Am.  Dec.  T62.  Where  such  a  course  is  pur- 
sned  it  is  tbe  duty  of  tbe  conrt  to  establlab 
a  role  of  procedure  that  will  insure  a  fair 
and  Impartial  trial  to  the  nonsettling  par- 
ty. To  permit  the  plaintiff  In  such  a  case  to 
plead  the  settlement,  tlie  terms  thereof,  and 
the  amount  paid  by  the  settling  party  would 
have  the  ^ect  of  a  confession,  by  tbe  Joint 
tort-feasor,  of  the  negligence  complained  of  by 
the  plaintlfl,  and  the  Jury  would  at  once  as- 
sume that  the  nonsettling  defendant  was  lia- 
ble for  the  same  amonnt  of  damages.  It 
would  seem  from  onr  examination  of  tbe  rec- 
ord ttaat  such  was  the  effect  produced  on  the 
Jury  in  this  case. 

There  is  another  reason  why  the  enpple- 
ntental  petition  idiottld  have  been  strlekea 
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frcMD  the  flies.  Section  7717,  Rev.  St.  1913, 
provides.  In  substance,  that  negotiations  look- 
IXLg  to  a  settlement  between  litigants  cannot 
b«  disclosed  to  the  jury  on  the  trial  of  the 
merits.  This  expression  of  the  Legislature 
would  seem  to  apply  with  full  force  In  this 
case.  The  consideration  of  such  a  settle- 
ment and  Its  eftects  Is  for  the  court  and  not 
for  the  Jury. 

[i]  2.  Appellant  contends  that  it  was  er- 
ror to  aver  evidence  that  the  Burlington 
Company  boxed  their  wires  immediately  aft- 
er the  accident  occurred  and  to  permit  plain- 
tifTs  counsel  to  make  the  statement  which 
follows  in  the  opening  address  to  the  jury: 

"I  will  say  to  you  also  the  evidence  will  show 
since  that  time  whose  wires  have  been  boxed  np 
and  the  ground  filled  up,  so  the  danger  has  been 
removed  after  Mr.  Tankersley  was  injured." 
We  think  this  contention  is  well  founded.  Prib- 
beno  V.  Chicago.  B.  &  Q.  B.  Co.,  81  Neb.  667, 
lie  N.  W.  494. 

In  that  case  it  is  said  in  the  syllabus: 

"Evidence  of  subsequent  repairs  made  or  prc- 
cnudons  taken  after  an  accident  or  the  inflic- 
tion of  an  injury  is  not  admissible  to  prove  an- 
tecedent negligence." 

■  In  the  body  of  the  opinion  it  is  said: 

"Over  defendant's  objection,  plaintiff  was  per- 
mitted to  prove  that  subsequent  to  the  flood 
defendants  'lengthened  the  bridge  and  took  out 
the  ground  so  the  water  could  go  through.'  De- 
fendants not  only  objected  to  the  testimony,  but 
moved  to  strike  it  out  of  the  record,  so  the 
court  was  well  advised  that  defendants  Insisted 
the  evidence  was  incompetent" 

Judge  Hoot,  who  prepared  the  opinion  of 
this  court,  said: 

"Tho  testimony  would  naturally  impel  the 
jurors  to  believe  the  railway  company  had  as- 
certained its  fault  and  was  endeavoring  to  re- 
pair its  dereliction;  hence  without  question  it 
had  admitted  its  negligence." 

He  further  said: 

"We  believe  logic,  reason,  and  sound  public 
policy  direct  that  we  follow  tlie  rule  adopted  by 
the  majori^  of  the  state  courts." 

He  dtes  many  authorities  from  some  of 
whidti  we  may  briefly  quote  We  will  only 
refer  to  a  part  of  the  authorities  which  be 
dtes.  1  Elliott,  Kvldeace,  }  228;  Standard 
OU  Co.  V.  Tiemey,  92  Ky.  367, 17  S.  W.  1025, 
14  L.  R.  A.  677,  36  Am.  St.  Kep.  696;  Nalley 
r.  Hartford  Carpet  Co.,  51  Conn.  524,  50  Am. 
Rep.  47 ;  Sappenfleld  r.  Main  Street  &  A.  P. 
Co.,  91  Cal.  48,  27  Pac.  590;  Corcoran  v.  VU- 
lage  of  X'eekskUl,  108  N.  Y.  151, 15  N.  E.  309 ; 
Hodges  v.  Perdval,  132  111.  53,  23  N.  E.  423; 
Shinners  v.  Proprietors  of  Locks  and  Canals, 
164  Mass.  168.  28  N.  E.  10,  12  L.  R.  A.  654, 
26  Am.  St  Rep.  226;  Anson  v.  Evans,  19 
Colo.  274,  35  Paa  47 ;  Sievers  v.  Peters  Box 
&  Lumber  Co.,  161  Ind.  642,  60  N.  E.  877,  52 
N.  E.  i599;  .Sylvester  v.  Town  of  Casey,  110 
Iowa,  206,  81  N.  W.  455;  Terre  Haute  &  I. 
B.  Co.  V.  Cien»,  123  Ind.  15,  23  N.  E.  965,  7 
L.  R.  A.  588,  18  Am.  St.  Rep.  303;  Getty  v. 
Town  of  Hamlin,  127  N.  Y.  636,  27  N.  E.  399 ; 
Morse  v.  Minneapolis  &  S.  L.  R.  Co.,  30  Minn. 
465, 16  N.  W.  358;  Missouri  P.  R.  Co.  v.  Hea- 
nessey,  75  Tex.  165, 12  S.  W.  608;  Georgia  S. 
B.  Co:  ▼.  C^rtledge,  116  Ga.  164,  42  S.  B.  406, 


60  L.  R.  A.  118;  C(dumbla  A  P.  S.  R.  Co.  v. 
Hawthorne,  144  U.  S.  202,  12  Sup.  Ct  691,  36 
L.  Ed.  406.     ■ 

In  Standard  Oil  Co.  v.  Tiemey,  supra,  it 
was  held  that  evidence  that  the  defendant 
had  taken  certain  precautions  calculated  to 
prevent  a  repetition  of  the  injuries  was  not 
admissible. 

In  Nalley  v.  Hartford  Carpet  Co.,  supra,  It 
was  held  that  evidence  of  safeguards  placed 
after  the  acdd^it  was  not  admissible  for  the 
purpose  of  showing  prior  negligence. 

In  Sappenfirid  v.  Main  Street  &  A.  P.  Co., 
supra,  it  was  held  that  evidence  of  the  sub- 
stitution of  a  safer  appliance  after  the  acci- 
dent was  not  competent. 

In  Corcoran  t.  Village  Of  PeekskiU,  supra, 
it  was  held  that  the  reception  of  evidence  on 
the  part  of  the  plaintiff  that  after  the  acci- 
dent the  owner  of  the  premises  built  a  fence 
around  the  area  to  prevent  persons  from  Ml- 
lug  into  it  was  Incompetent 

In  Hodges  v.  Perdval,  supra.  It  was  held: 

"New  measures  or  devices  adopted  after  the 
accident  do  not  neccssarUy  imply  that  all  pre- 
vious ones  were  insufficient" 

In  Shinners  v.  Proprietors  of  Locks  and 
Canals,  supra,  it  was  held: 

"If  an  acddent  happens  through  the  alleged 
negligence  of  an  employer,  his  subsequent  acts 
in  taking  additional  precautions  to  prevent  oth- 
er accidents  are  not  admissible  in  evidence,  in 
an  action  against  him  for  the  injuries  occa- 
sioned." 

In  Anson  v.  Evans,  supra.  It  was  held  that 
tlie  subsequent  conduct  of  the  defendant  oonld 
not  be  shown  for  the  purpose  of  establishing 
antecedent  negligence. 

In  Sievers  v.  Peter»  Box  &  Lumber  Co., 
supra,  it  was  held  that  evidence  of  repairs 
Doade  after  the  injury  bad  been  sustained 
was  not  admissible  to  show  onteeedent  negli- 
gence. 

In  Sylvester  v.  Town  of  Casey,  supra,  it 
was  held  that  evidence  of  subsequent  repairs 
of  the  sidewalk  was  inadmissible  to  show 
the  negligence  of  the  dty. 

[3,  4]  3.  It  is  contended  that  the  court  erred 
in  admitting  the  photographs.  Exhibits  1  to 
6,  in  evidaice  over  the  objections  of  the  de- 
fendant It  clearly  appears  and  is  in  fact 
conceded  that  these  photographs  were  taken 
more  than  a  year  after  the  acddent  occur- 
red, and  after  the  changes  in  the  locus  in 
quo  were  mnde.  Whatever  may  be  the  rule 
in  other  states  this  court  has  dedded  in 
Pribbeno  v.  Chicago,  B.  &  Q.  R.  Co.,  81  Neb. 
657,  116  N.  W.  494,  that  such  photographs 
are  not  ordinarily  admissible.  The  majority 
of  the  courts  of  other  states  so  hold.  In  a 
note  to  Alcott  ▼.  Public  Service  Corporation, 
32  L.  R.  A.  (N.  S.)  1064.  1127,  138  Am.  St 
Rep.  619  (78  N.  J.  Law,  482,  74  Atl.  499),  the 
authorities  are  collated  which  dearly  show 
that  the  photographs  were  inadmissible  to 
show  changes  or  repairs  m^de  after  the  acci- 
dent It  appears,  however,  that  the  purpose 
of  introdudng  the  photographs  was  not  to 
show  that  dianges  or  repairs  had  been  made^ 


Digitized  by 


Google 


854 


X6S  NOBTHWJDSTBRN  fiBPORTBB 


(Neb. 


but  for  the  purpose  of  showing  the  platform, 
the  pathway,  the  location  of  the  crossing  arm, 
etc.  If  proper  Instructions  had  been  given, 
confining  the  consideration  of  the  pictures  to 
such  purposes,  probably  no  error  would  have 
occurred,  but  no  such  Instructions  were  given 
in  the  case. 

The  record  clearly  shows  that  defendant 
did  not  have  a  fclr  trial,  and  for  this  reason 
the  Judgment  of  the  district  court  is  reversed, 
and  the  case  remanded  for  a  new  trial. 

Beversed  and  remanded. 

SEDGWICK,  J.,  not  sitting.  MORBISSKY, 
O.  J.,  not  participating. 


OAMMEL  V.  STATE.     (No.  ZOOM.) 
(Supreme  (3ourt  of  Nebraska.    July  10,  1917.) 

(8yUabu»  by  the  Court.) 

1.  Cbikinal  Law  «=a778(l)— Instbuotionb— 
Unchasiity — Burden  of  Proof. 

The  defendant  waa  convicted  of  committing 
rape  upon  the  person  of  Hazel  Gammel,  alleged 
to  be  under  the  age  of  ISyears  and  not  previous- 
ly unchaste.  The  testimony  with  respect  to  her 
age  was  conflicting,  that  of  the  state  tending  to 
show  that  she  was  then  abont  two  months  un- 
der the  age  of  15;  while  that  of  the  defendant 
tended  to  show  that  she  was  then  between  16 
and  17.  There  waa  also  testimony  on  the  part 
of  defendant  which  renders  it  doubtful  that  she 
was  chaste  at  the  time  when  the  alleged  oSense 
was  charged  to  have  been  committed.  Held, 
that  it  was  error  to  refuse  to  give  instruction 
numbered  6,  requested  by  defendant,  that  is  set 
out  and  discussed  in  the  opinion. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  H  18^.  1818,  1960,  1967.] 

2.  Crimimai.  Law  «s>278(l>— Waivbr  of  Pre- 
liminary Examination  —  Puca.  in  Abate- 
ment. 

Where  the  transcript  of  the  record  In  justice 
court  shows  that  a  person  who  is  accused  of  fel- 
onj  has  had  or  waived  a  preliminary  ezamina- 
tion,  and  It  is  contended  that  in  fact  no  such 
examination  ever  took  place,  the  absence  of  such 
examination  should  be  raised  by  a  plea  In  abate- 
ment 

[Eld.    Note. — For    other    cases,   aee   Criminal 
Law,  (Dent.  Dig.  g§  638,  639,  642.] 

8.  Rape  «=s>54(1)— Sufficiency  of  Evidence 

— Cobbobobation. 
"The  testimony  of  the  prosecuting  witness 
alone  will  not  support  a  conviction  of  the  crime 
of  rape.  Her  testimony  mast  be  corroborated  by 
other  evidence."  Fitzgerald  v.  State,  78  Neb. 
1,  110  N.  W.  676. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dfg.  I  83.] 
4.  Rape  <8=a54(2)— StTTFtciENCT  at  Evidence 

—Corroboration  . 
"The  unsupported  testimony  of  a  prosecu- 
trix that  the  crime  with  which  a  defendant  is 
charged  was  repeated  subsequent  to  the  alleged 
commission  of  the  principal  offense  is  not  cor- 
roborative of  the  testimony  of  the  prosecutrix 
as  to  the  commission  of  the  oSense  charged." 
Boling  V.  State,  91  Neb.  599,  136  N.  W.  1078. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {  84.] 

Rose,  J.,  dissenting. 

£hTor  to  District  Court,  Dodge  County; 
Button,  Judge. 


Phillip  H.  Gammel  was  convicted  of  rape 
and  he  brings  error.    Bevers^  and  remanded. 

J.  E.  Daly,  of  Fremont  for  plaintiff  In  er- 
ror.   The  Attorney  General,  for  the  State. 

DEAN,  J.  Phillip  H.  Gammel,  aged  abont 
65  years,  was  convicted  In  the  district  court 
for  Dodge  county  of  the  crime  of  rape  upon 
the  i)erson  of  Hazel  Gammel,  charged  in  the 
complaint  as  being  under  the  age  of  IS  years 
and  not  previously  unchaste.  The  trial  pro- 
ceeded to  verdict  and  Judgrment  of  conviction, 
and,  defen'dant  being  unable  to  procure  a  su- 
persedeas bond,  he  was  lodged  in  the  peniten- 
tiary, there  to  serve  a  sentence  of  12  years. 
He  has  brought  the  case  here,  alleging  that 
he  did  not  have  a  fair  and  Impartial  trial, 
and  that  there  are  other  errors  in  the  racord 
entitling  him  to  a  new  trial. 

Defendant's  plea  of  "not  guilty"  was  vrtth- 
drawn,  and  he  filed  a  motion  to  quash  the 
Information,  for  the  alleged  reason  that  he 
neither  had  nor  waived  a  preliminary  exam- 
ination. The  motion  alleged  that  the  error 
complained  of  appeared  on  the  face  of  the  rec- 
ord,  an'd  that  the  case,  therefore,  came  within 
the  provisions  of  section  9084,  Bev.  St  1913 : 
"A  motion  to  quash  may  be  made  in  all  cases, 
when  there  is  a  defect  apparent  upon  the  face 
of  the  record,  including  defects  in  the  form  of 
the  indictment  or  in  the  manner  is  whidi  an  of- 
fense  is  charged." 

The  transcript  of  tlie  proceedings  before 
the  Justice  of  the  peace  on  this  feature  of  the 
case  contains  the  following  recital : 

"Now  on  this  13th  day  of  Qctober  •  •  • 
said  defendant  was  arraigned  in  open  court  and 
entered  a  plea  of  guilty  to  the  first  second, 
third,  fourth,  fifth,  and  sixth  counts  of  said 
complaint  and  to  said  complaint  as  a  whole.  It 
was  therefore  considered  and  adjudged  by  me 
that  said  defendant  be  held  for  trial  to  the  dis- 
trict court  of  Dodge  county.  Neb.,  at  the  present 
term  thereof." 

This  court  has  held  that  where  an  accused 
person  is  brought  before  an  examining  mag- 
istrate and  voluntarily  pleads  that  he  is 
guilty  of  the  crime  charged  against  him,  he 
thereby  ■waives  his  right  to  a  preliminary  ex- 
amination. Latimer  v.  State,  65  Neb.  609,  76 
N.  W.  207,  70  Am.  St  Rep.  408. 

At  the  trial  the  Justice  testified,  in  sub- 
stance that  when  the  complaint  was  read  to 
defendant  in  his  court  that  he  answered,  "I 
plead  guilty,  but  I  am  an  innocent  man,"  and 
that  the  county  attorney  then  said  to  him: 
"That  doesn't  go.  I  have  got  to  have  from 
you,  Mr.  Gammel,  a  plea  of  guilty  &r  not 
guilty;  which  is  it?"  To  which  defendant 
responded:  "I  plead  guilty,  but  it  is  all 
wrong."  The  deputy  sheriff  testified  on  cross- 
examination  that  he  understood  from  the  de- 
fendant's statements  that  he  protested  that 
he  was  innocent,  but  that  he  would  '^lead 
guilty  to  end  it  all." 

The  chief  of  police  of  Fremont  testified  on 
cross-examination : 

"Q.  Do  vou  know  the  exact  words  Mr.  Gam- 
mel used  m  the  matter  et  his  making  response 
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ivhen  asked  to  plead  to  thia  complaitit?  A.  Yes, 
air;  I  think  so.  While  he  pleaded  guilty  to 
the  complaint  *  *  *  as  a  whole,  he  intimated 
he  wag  innocent,  and  he  wanted  to  get  done  with 
it  all  and  have  it  over.  Q.  T  don't  want  the  in- 
timation or  your  undetstaniUng  of  what  took 
place  there.  I  want  the  exact  words,  Mr.  Peter- 
son. A.  I  think  he  said  he  wa«  innocent,  but  he 
plead  guilty.  Q.  And  while  he  pleaded  guilty 
ne  said  he  was  innocent,  did  be  not?  A.  Yes. 
Q.  And  he  said  that  he  pleaded  guilty  in  order 
that  it      ■  ■  ~ 

stance." 


might  be  ended?     A.  Yea,  that  in  aub- 


Tbe  sheriff  testified  that  when  the  com- 
plaint was  read  to  the  defendant  that  he  "In- 
ferred that  he  was  not  guilty."  While  he 
denies  making  any  attempt  to  have  the  de- 
fendant plead  guilty  to  the  complaint,  be 
testified  on  cross-examination : 

"Q.  Well,  Mr.  Condlt,  that  is  a  custom  of 
your  office,  is  it  not,  for  you  to  try  and  get  men 
that  are  charged  with  crime  to  plead  guilty 
whether  they  are  guUty  or  not?  A.  In  some 
cases.  Q.  Isn't  that  the  custom  in  all  cases 
to  get  men  to  plead  guilty  when  you  catch  them 
and  they  are  charged  with  a  crime?  A.  In  some 
cases  it  is." 

Elsewhere  In  the  record  It  Is  shown  that 
In  a  perlo'd  of  time  that  Is  not  given,  36 
out  of  49  persons  convicted  of  felony  In  Dodge 
county  pleaded  guilty  through  the  efforts  of 
the  sheriff. 

From  the  foregoing  It  does  not  appear  that 
defendant  voluntarily  pleaded  guilty,  and 
there  is  no  pretense  that  he  waived,  nor  that 
he  was  given  an  examination.  His  answers 
to  the  qnestions  propounded  to  him  in  the 
justice  court  cannot  properly  be  held  to  be  a 
waiver,  nor  can  they  be  held  to  be  a  volun- 
tary confession.  Under  the  drcumstanoea 
attending  this  case  we  suggest,  but  not  in 
the  way  of  criticism,  that  it  would  perhaps 
have  been  better  practice  for  the  examining 
magistrate  to  have  given  to  defendant  the 
examination  for  which  the  law  provides.  The 
preliminary  examination  is  a  valuable  right 
given  by  the  law  to  the  accused,  and  he  can- 
not properly  be  deprived  of  that  right  except 
by  his  own  voluntary  act.  It  will  not  be  con- 
tended by  any  person  that,  even  though  the 
accused  stands  charged  with  one  of  the  most 
heinous  offenses  known  to  the  calendar  of 
crime,  he  is  not  nevertheless  entitled  to  a 
fttlr  and  Impartial  examination  and  trial. 

In  the  justice  court  the  cpiinty  attorney, 
the  sheriff,  his  deputy,  and  the  chief  of  police 
were  all  properly  present.  The  accused  does 
not  appear  to  be  learned  In  the  law,  and  It 
appears  he  was  not  represented  by  counsel. 
He  seems  there  to  have  been  confused,  wheth- 
er from  fright  or  from  the  enormity  of  the 
Crime  with  which  he  was  charged,  or  because 
of  the  alleged  abrupt  conduct  of  the  officers 
In  whose  charge  he  was,  or  from  some  other 
cause  which  does  not  clearly  appear.  At  all 
events,  his  plea  In  the  Justice  court  was  not 
apparently  the  voluntary  expression  of  a 
normal  mind. 

[1,2]  There  are  other  substantial  errors 
complained  of  for  which  the  case  must  be  re- 
versed.   In  the  present  state  of  the  record. 


we  do  not  base  the  reversal  oo  the  ground 
of  a  lack  or  waiver  of  examination.  De- 
fendant should  have  raised  his  objections  by 
a  plea  in  abatement  as  the  statute  plainly 
provides. 

There  Is  substantial  conflict  la  the  testl- 
mony  with  respect  to  the  age  of  the  accusing 
witness,  the  state  maintaining  that,  at  the 
time  of  the  commission  of  the  alleged  of- 
fense, she  was  about  two  months  under  16 
years,  while  there  is  testimony  of  two  or 
more  witnesses  on  the  part  of  defendant  that 
she  was  then  between  16  and  17  years  of  age. 
The  defendant  testified  that  when  be  and 
his  wife,  who  were  itinerant  evangelists,  re- 
ceived her  into  their  family  from  an  orphan- 
age, in  December,  1901,  that  they  were  In- 
formed by  the  management  of  the  institution 
that  she  was  then  a  year  and  a  half  old. 

There  is  also  testimony  in  the  record 
which  renders  it  doubtful  that  ttie  prosecut- 
ing witness  was  chaste  at  the  time  of  the  al- 
leged commission  of  the  offense.  On  this 
point  defendant  requested  the  following  iA> 
struction,  numbered  6  in  the  record,  which 
was  refused  by  the  court: 

"The  jury  is  instructed  that  where  the  prose- 
cutrix is  over  IS  years  of  age  at  the  time  of 
the  alleged  commission  of  the  crime,  in  order  to 
establish  the  defendant's  guilt  as  charged,  it  is 
necessary  for  the  state  of  Nebraska  to  prove 
beyond  a  reasonable  doubt  that  the  prosecutrix 
was  not  previously  unchaste." 

[3,4]  In  view  of  the  conflicting  testimony 
with  respect  to  the  age  of  the  prosecuting 
witness  and  with  respect  to  previous  cbastl> 
ty,  the  jury  should  have  been  instructed  up- 
on the  points  embodied  in  the  requested  in- 
struction. If  she  was  over  the  age  of  16  at 
the  time  of  the  alleged  crime  with  which  de- 
fendant is  charged,  the  burden  was  on  the 
state  to  prove  beyond  a  reasonable  doubt 
that  the  prosecutrix  was  previously  chaste. 
Burk  V.  State,  79  Neb.  241,  112  N.  W.  573. 
The  prosecuting  witness  was  interrogated  oo 
this  point  in  her  direct  examination: 

"Q.  Hazel,  did  you  ever  have  sexual  inter- 
course with  a  boy  or  man  prior  to  the  time  you 
had  this  sexual  intercourse  here?  A.  No,  sir; 
not  here  .in  Fremont  Q.  So  you  will  under- 
stand me,  Hazel,  before  he  had  sexual  inter- 
course with  you,  had  you  ever  had  sexual  in- 
tercourse witu  any  boy  or  man?  A.  No,  sir; 
not  here  in  Fremont" 

She  also  testified  that  defendant  had  no 
improper  relations  with  her  until  May,  1916. 
From  the  record  it  appears  that  several  wo- 
men, who  resided  in  the  community  where 
she  lived,  took  a  friendly  Interest  In  her  wel- 
fare, and  that  to  all  of  them  she  said  that 
no  man  had  ever  sought  to  have  improper  re- 
lations with  her.  But  to  a  man  named  Mur- 
phy, whom  the  record  shows  to  have  been  a 
furnace  tender  and  chore  man  about  a  hotel 
at  Fremont,  and  who  had  at  one  time  given 
to  Hazel  a  bracelet,  she  confided  her  story  of 
alleged  abuses  by  defendant.  The  record 
shows  that  for  two  or  three  weeks  after  the 
death  of  defendant's  wife  in  May,  1916,  he 
was  away  from  home,  and  that  during  this 
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period  be  left  Hazel  In  the  home  of  a  resi- 
dent of  Fremont.  She  testified  that  she 
went  to  the  Gammel  home  from  where  she 
was  staying  twice  each  day,  accompanied  by. 
the  lady  with  whom  she  was  staying,  or  by 
her  daughter,  and  that  "Mr.  Murphy  was 
there  several  times,  and  1  went  there  when 
there  was  no  one  there."  The  prosecutrix, 
on  cross-examination,  was  asked  If  she  and 
Mui-phy  were  at  the  Gammel  house  In  the  ab- 
sence of  defendant.  To  this  question  an  ob- 
jection of  the  state  was  sustained.  In  view 
of  the  surrounding  circumstances,  the  wit- 
ness should  have  been  permitted  to  answer. 
This  man  Murphy  was  subpronaed  to  appear 
as  a  witness,  but  the  sheriff  testified  that  be 
could  not  be  found.  It  seems  to  us  almost 
Increditile  that  a  chaste  and  truthful  girl 
would  have  first  sought  out  Mr.  Murphy  for 
a  confidant,  rather  than  some  of  the  many 
good  women  who  befriended  her.  A  review 
of  the  record  dlsdoses  that  the  verdict,  does 
not  seem  to  be  supported  by  the  testimony  of 
any  witness  except  that  of  the  prosecutrix. 
In  this  state  this  Is  held  to  be  insufficient 
Fitzgerald  v.  State,  78  Neb.  1,  110  N.  W.  676. 

Many  other  errors  are  complained  of,  but 
it  is  Impractical  to  discuss  all  of  them  In 
the  space  that  should  be  allotted  to  this  opin- 
ion. The  errors  pointed  out  were  prejudicial 
to  the  defendant,  and  be  mast  therefore  have 
a  new  trial. 

The  Judgment  of  the  district  court  is  re- 
versed and  remanded  for  further  proceedings 
in 'conformity  with  law. 

Reversed  and  remanded. 

HAMER.  X.  not  sitting.  ROSE,  J.,  dis- 
sents. 


VANDERLIP  V.   BARNES   et  aL 

(No.  19»32.) 

(Supreme  Court  of  Nebraska.    Jnly  14,  1917.) 

(Byaahut  hy  the  Court.) 

1.  SBT-OFF  and   CotTNTERCtAIM   <&=>22(1,   2)— 

Action  on  Note— Tort— .TanoMENT. 
It  ifl  universally  held  by  all  courts,  at  least 
by  all  courts  in  countries  where  the  English 
language  is  used,  that  claims  for  daroagcs  for 
torts  cannot  be  offset  against  promissory  notes. 
The  statute  (Rev.  St.  1913,  i  7676)  specifically 
provides  what  claims  of  a  defendant  against 
the  plaintiff  may  be  made  the  subject  of  offset 
or  counterclaim,  and  also  makes  plain  what 
cross-demands  shall  compensate  each  other.  A 
jod^ment  may  be  set  off  against  another  judg- 
ment or  against  a  claim  upon  contract. 

[Ed.  Note.— For  other  cases,  see  Set-OS  and 
Counterclaim,  Cent.  Dig.  {$  26-37.] 

2.  Assignments   ®=»90— Chose   in   Action- 
Rights  OF  Assignee. 

The  owner  of  an  ordinary  chose  in  action 
cannot  sell  and  transfer  a  greater  right  there- 
in than  he  himself  hag,  but  he  can  sell  whatever 
interest  he  has  therein,  and,  in  the  absence  of 
fraud,  the  purchaser  will  take  whatever  riRht 
the  seller  had  at  the  time  of  the  sale,  and  the 
seller  may  afterwards  formally  transfer  the 
right  pursuant  to  his  agreement. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  }  156.] 


3.  FBAunnuENT  Conveyancbs  ®=>T9— Dispo. 

SITION    OF   PBOPEBTT— CONSIDEBATION. 

When  there  is  "no  mutual  fraudulent  in- 
tent," any  person,  solvent  or  Insolvent,  may  dis- 
pose of  his  property  for  a  valuable  considera- 
tion as  he  desires,  and  ibe  consideration  for  the 
transfer  may  be  future  services  which  have  been 
agreed  upon  between  the  parties. 

['Ed.  Note. — For  other  cases,  see  BVanduIent 
Conveyances,  Cent.  Dig.  J  205.] 

4.  Attorney  and  Client  e=»17&— Judoiiknt 
®=>951(4)— Lien— Statutb— OwNKBSHip  or 
Juuument. 

The  lien  of  an  attorney  upon  a  judgment  ob- 
tained by  him  is  allowed  and  regulated  by  stat- 
ute. In  this  case  the  attorneys  did  not  comply 
with  the  statute,  and  have  no  attorney's  lien 
on  the  judgment.  Under  the  evidence  they  are 
the  owners  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  §  389 ;  Judgment,  Cent.  Dig. 
{  1812.] 

Appeal  from  District  Court,  Lancaster 
County;   Westover,  Judge. 

Action  by  Edwin  A.  VanderUp  against 
Durastus  T.  Barnes  and  others.  Judgment 
for  defendants,  and  plaintifl  appeals.  Af- 
firmed. 

T.  J.  Doyle,  of  Lincoln,  for  appellant. 
Reese,  Reese  A  Stout,  of  Lincoln,  for  appel- 
lees. 

SEDGWICK,  J.  Tbe  defendant  Barnes 
obtained  a  judgment  in  the  distinct  oonrt  for 
Lancaster  county  against  the  plaintiff,  Van- 
derUp, upon  a  promissory  note  given  tor 
money  loaned.  While  that  action  was  pend- 
ing the  plaintiff,  VanderUp,  bioo^t  an  ac- 
tion against  the  defendant  Barnes  in  tbe  dis- 
trict court  for  Lancaster  connty  to  recover 
damages  for  tbe  alleged  aUenatlon  of  the 
affections  of  tbe  wife  of  the  plaintiff  Vander- 
Up. In  that  action  the  plaintiff  VanderUp 
recovered  a  Judgment  for  (5,000  damages, 
which  was  afterwards  reduced  to  $3,000  and 
affirmed  by  this  court  Tbe  plaintiff  then 
began  this  action  against  the  defendant 
Barnes  and  his  attorneys.  Strode  &  Beghtol, 
who  daliued  to  be  the  owners  of  tbe  Judg- 
ment In  favor  of  the  defendant  Barnes,  and 
tbe  sheriff  of  Lancaster  county.  Neb.,  to 
offset  the  one  Judgment  against  the  otlier 
and  to  restrain  in  the  meantime  the  enforce- 
ment of  the  judgment  in  favor  of  Barnes; 
execution  for  that  purpose  then  being  in  the 
hands  of  the  sheriff.  Tbe  trial  resulted  in 
a  judgment  for  the  defendants,  from  whlcta 
tbe  plaintiff  VanderUp  has  appealed.  In  the 
case  at  bar  the  defendants  answered  that 
before  tbe  commencement  of  any  of  these 
proceedings  the  note  upon  wbich  Barnes  re- 
covered his  judgment  against  VanderUp  was 
past  due  and  unpaid. 

The  plaintiff  contends  that  under  the  evi- 
dence In  the  case  the  court  should  have  en- 
tered Judgment  for  tbe  plaintiff.  He  quotes 
In  his  brief  what  he  alleges  was  the  oral  evi- 
denoe  in  the  case,  as  foUows: 

Mr.  Strode  testified: 

"In  a  conversation  with  Barnes  before  being 
employed   as  attorney  Barnes  stated   that  they 
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(Vanderlips)  were  threatening  to  sue  him  for 
alienation  of  the  affections  of  VaiiderUp's  wife. 
He  had  loaned  Vanderlip  some  money;  taken 
Vanderlip's  promissory  note.  The  note  was  due, 
and  he  knew  that  if  he  started  to  collect  the 
money  that  they  would  try  to  offset  it,  or  pay  it 
by  this  loss  of  affection,  and  be  wanted  advice 
as  to  what  he  should  do,  and  particularly  about 
the  note.  He  stated  that  this  note  wna  about 
all  he  had  to  pay  for  our  services  in  this  litiga- 
tion, not  only  in  die  matter  of  collecting  the 
note  in  his  suit  to  collect  it,  but  in  the  other 
litigation  that  was  threatening  at  that  time  to 
break  out  in  various  spots,  and  he  wanted  to 
know  if  we  would  take  Ijiat  note  or  proceeds 
of  the  note  for  our  compensation,  as  far  as  it 
would  go,  and  if  our  services  were  not  worth  the 
amount  of  the  note,  why,  of  course,  we  would 
account  to  him  for  the  difference.  Nobody 
knew  just  what  scope  or  how  far  it  would  go  at 
that  time.  We  made  that  sort  of  an  agreement 
with  him,  and  brought  suit  on  the  note.  Soon 
after  the  suit  was  brought  on  the  note,  Vander- 
lip sned  Barnes  for  the  loss  of  his  wife's  af- 
fection for  $26,000.  That  case  required  a  good 
deal  of  attention.  Vanderlip  got  a  judgment 
against  Barnes. for  $5,000  in  the  case  in  district 
court  That  was  afterwards  reduced  to  |3,000 
bi  the  Supreme  Court." 

And    from    Mr.    Beghtol's    testimony    be 

quotes  as  follows: 

"When  he  6r8t  talked  with  Barnes  about  the 
matter,  Barnes  did  not  have  the  note  with  him. 
He  said  the  note  was  in  the  Bank  of  Hickman, 
and  that  the  cashier  of  the  bank  had  notified 
him  that  he  must  take  the  note  up  on  his  in- 
dorsement because  Mr.  Vanderlip  refused  to 
pay.  And  it  was  that  thing,  I  think,  which 
brought  him  up  to  us  at  the  time  which  he 
came." 

A  few  days  after  the  Judgment  was  obtain- 
ed by  the  plaintiff  against  Barnes  Strode  & 
Beghtol  filed  in  the  case  what  they  styled 
"Notice  of  Attorneys'  Lien,"  as  follows: 

"Notice  is  hereby  given  that  E.  C.  Strode  and 
M.  V.  Beghtol  have  and  claim  a  lien  on  the 
judgment  recovered  in  this  action  and  on  the 

J  proceeds  thereof  in  the  amount  of  all  the  said 
udgment  for  attorneys'  fees  for  the  services  of 
said  parties  by  reason  of  an  agreement  between 
said  E.  G.  Strode  and  M.  V.  Beghtol  and  D. 
T.  Barnes." 

And  soon  afterwards  they  filed  In  the  case 
an  assignment  by  Barnes  of  the  jndgtaaent 
which  be  obtained  against  Vanderlip  wherein 
he  recited  that  for  "serrlcea  rendered"  and 
serrices  to  be  rendered  by  E.  C.  Strode  and 
M.  V.  Beghtol  he  assigned  to  them  "all  <ft 
bis  right,  tlUe,  and  Interest  in  and  to"  the 
Jadgment  wbldi  be  bad  obtained  against 
Vanderlip,  describing  It  We  are  required  to 
determine  whether  this  eytdence  will  support 
llie  Judgment  entered.  The  paper  denominat- 
ed "Notice  of  Attorneys'  Lien"  was  filed  after 
the  judgments  were  rendered.  And  the  writr 
toi  assignment  of  the  judgment  was  filed 
BtUl  later.  From  these  facts  plaintiff's  brief 
derives  the  following: 

"(a)  The  right  of  set-off  was  complete  at  least 
11  days  before  any  notice  oi  lien,  (b)  The  at- 
torney only  has  a  lien  for  services  rendered  in 
the  case  in  which  lien  is  claimed.  No  lien  was 
ever  asserted  ■for  the  value  of  those  services 
•lone,  (c)  The  assignee  has  no  greater  right 
than  the  assignor.  ^  It  follows  as  an  inevitable 
sequence  the  right  of  set-off  is  not  affected  by 
the  assignment' 


The  paper  denominated  "Notice  of  Attor- 
neys' lAen"  Is  not  In  fact  a  notice  of  Uen 
under  the  statute  (Rev.  St  1913,  i  272),  but 
Is  In  reality  a  notice  that  the  attorneys  claim 
to  own  the  jadgm^it,  not  for  services  ren- 
dered in  the  case  is  which  the  judgment  la 
obtained,  but  "by  reason  of  an  agreement" 
These  defendants  cannot  claim  the  proceeds 
of  this  Judgment  by  virtue  of  the  statute 
which  gives  them  a  Uen  thereon.  Their 
claim  Is  based  upon  a  purchase  of  the  note 
upon  which  the  judgment  is  obtained,  so  tbat 
the  question  really  is  whether  they  could 
make  such  purchase  and  obtain  title  in  the 
face  of  the  attempts  that  'this  plaintiff  was 
making  to  offset  his  claim  for  tort  against 
the  note. 

[1]  It  is  universally  held  by  all  courts,  at 
least  by  all  courts  in  countries  where  the 
£!ngll8h  language  is  used,  that  claims  for 
damages  for  torts  cannot  be  offset  against 
promissory  notes.  It  may  be,  and  probably 
is,  true  that  in  some  cases  injustice  follows 
from  this  universal  rule,  and  it  may  be  pos- 
sible that  some  legislation  is  required  to  en- 
able the  courts  to  do  justice  In  E3>ecial  cases. 
In  our  state,  and  in  the  other  code  states, 
the  statute  spedflcally  provides  what  claims 
of  a  defendant  against  the  plaintiff  may  be 
made  the  subject  of  offset  or  counterclaim. 

"A  set-off  can  only  be  pleaded  in  an  action 
founded  on  contract,  and  must  be  a  cause  of  ac- 
tion arising  upon  contract,  or  ascertained  by  the 
decision  of  the  court."    Rev.  St  1913,  {  7676. 

"The  counterclaim  mentioned  In.  the  next  pre- 
ceding section  must  be  one  existing  in  favor  of  a 
defendant  and  against  a  plaintiff,  betwe^ 
whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  petition  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action."    Rev.  St  1913,  §  7673. 

The  statute  also  makes  plain  what  cross- 
demands  shall  compensate  each  other,  and 
limits  it  entirely  to  cases  in  which: 

"If  one  had  brought  an  action  against  the 
other  a  counterclaim  or  set-off  could  have  been 
set  up."    Rev.  St  1913,  g  7678. 

Therefore,  without  further  legislation,  a 
defendant  cannot  set  off  damages  in  tort 
against  a  claim  on  contract,  nor  can  he  cause 
one  of  such  claims  to  compensate  the  other. 
After  his  claim  was  reduced  to  judgment  it 
might  by  the  express  provision  of  the  statute 
be  set  off  in  satisfaction  of  the  judgment 
against  him  so  far  as  the  other  judgment 
was  at  that  time  the  property  of  the  owner 
of  the  judgment  against  himself.  It  seems 
to  follow  that  the  question  in  this '  case  is 
whether  the  judgment  In  favor  of  this  de- 
fendant Barnes  and  against  this  plaintiff, 
Vanderlip,  was  the  property  of  Barnes  when 
this  action  was  begun  to  offset  the  one  judg- 
ment against  the  other. 

[2, 1]  The  plaintiff  correctly  says  "that  the 
assignee  of  a  claim  has  no  greater  rights 
therein  than  the  assignor";  that  is,  the  own- 
er of  an  ordinary  chose  in  action  cannot  sell 
and  transfer  a  greater  right  therein  than  he 
himself  has,  but  he  can  sell  whatever  inter- 
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eat  be  bas  tberein,  and,  In  tbe  absence  of 
fraud,  the  purchaser  will  take  whatever 
right  the  seller  had  at  tbe  time  of  the  sale, 
and  the  seller  may  afterwards  formally 
transfer  the  right  pursuant  to  bis  agreement. 
This  court  has  decided  that  viheaa  there  Is 
"no  mutual  fraudulent  lnt«)t"  any  person, 
solyent  or  insolvent,  may  dispose  of  bis  prop- 
erty for  a  valuable  consideration  as  he  de- 
sires, and  that  tbe  consideration  for  the 
transfer  may  be  future  services  which  have 
been  agreed  upon  between  the  partieB. 
Farmers'  &  Merchants'  Nat.  Bank  v.  Mosber, 
63  Neb.  130,  88  N.  W.  552. 

[4]  In  addition  to  the  uncontradicted  testi- 
mony which  we  have  already  quoted,  there 
was  undisputed  evidence  that  the  value  of 
the  services  rendered  by  tbe  assignees  of  this 
Judgment  under  their  contract  with  their  as- 
signor was  about  equal  to  tbe  amount  of  tbe 
Judgment.  These  services  in  pursuance  to 
their  contract  were  rendered  before  this  ac- 
tion to  make  tlie  one  Judgment  compensate 
tbe  other  was  begun.  The  decision  therefore 
in  Farmers'  &  Merchants'  Nat.  Bank  v.  Mosh- 
er,  supra,  is  applicable  and  decisive  of  this 
case. 

Tbe  Judgment  of  tbe  district  court  la  af- 
firmed. 

MORRISSEY,  O.  J.,  and  LBTTON,  J.,  took 
no  part.    BOSE,  J.,  not  participating. 


GtJIGNON   V.    STATE.     (No.   20006.) 
(Supreme  Court  of  Nebraska.     July  14,  1917.) 

(Byllatui  hv  tke  Court.) 

1.  Indictment  and  Information  ®=»191(V^) 
—  Conviction   of  Offense  Included  in 

(JHAKGE— ACCESSOBT. 

Dnder  bur  statute  (Rev.  St.  1913,  t  8679) 
the  procuring,  aiding,  and  abetting'  the  commis- 
aion  of  a  felony  is  a  distinct  offense,  and  upon 
an  information  charging  that  offense  a  con- 
viction of  the  principal  offense  cannot  be  sus- 
tained; but  there  may  be  a  conviction  of  tbe 
crime  charged,  if  sufficiently  proved,  although 
the  evidence  may  also  prove  the  defendant  guilty 
of  the  prindpal  offense. 

[EM.  Note. — EV>r  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  601.] 

2.  INDICTMSNT   and  iNFOBVAlfON  «=>202(7)— 

Venue— Objection. 
If  the  information  alleges  facts  showing  that 
the  crime  charged  was  committed  in  the  county 
of  the  trial,  it  will  not,  after  conviction,  be 
held  insufficient  for  not  formally  stating  the 
venue,  when  no  objection  and  no  protest  was 
made  before  the  trial. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  g  647.] 

Error  to  District  Court,  Hall  County; 
Paul,  Judge. 

Charles  Guignon  was  convicted  on  the  stat- 
utory charge  of  aiding  and  abetting  another 
in  the  commission  of  a  felony,  and  be  brings 
error.    Affirmed. 


C.  J.  Southard  and  J.  L.  Cleary,  both  of 
Grand  Island,  for  plaintiff  in  error.  The  At- 
torney General,  for  tbe  State.  • 

HAMER,  J.  This  Is  a  proceeding  in  error 
by  Charles  Guignon  from  the  Judgment  of 
the  district  court  of  Hall  county,  by  which 
Judgment  he,  the  said  Guignon,  was  on  the 
7th  day  of  December,  1916,  sentenced  to  im- 
prisonment for  an  indeterminate  period  of 
not  less  than  3  years  nor  more  than  15,  and 
to  pay  the  cost  of  prosecution.  There  was  a 
charge  against  bim  and  John  Reed  In  said 
court,  made  by  tbe  county  attorney  of  Hall 
county,  Benjamin  J.  (Tunningbam,  and  under 
which  he,  said  Guignon,  was  adjudged  to  be 
guilty  and  to  sufter  said  imprisonment  The 
Charge  was: 

"That  John  Doe,  whose  real  name  is  unknown, 
late  of  the  county  aforesaid  [Hall],  did,  on  the 
16th  day  of  October,  A.  D.  1916,  m  the  county 
of  Hall  and  tbe  state  of  Nebraska  aforesaid, 
in  and  apon  one  John  Hicks,  then  and  Qiore 
being,  unlawfully,  feloniously,  and  forcibly  and 
by  violence  did  make  an  assault  and  him,  the 
said  John  Hicks,  did  put  in  bodily  fear,  and 
from  the  person  and  against  the  will  of  him,  the 
said  John  Hicks,  then  and  there  forcibly  and 
by  violence  and  feloniously  did  steal,  take,  and 
carry  away  one  pocketbook,  of  the  value  of  one 
dollar  ($1.00),  one  IJnited  States  five-dollar 
bill  (IS.CiO),  and  silver  coins  to  the  amount  of 
three  dollars  ($3.00),  all  of  the  value  of  eight 
dollars  and  fifty  cents  ($8.60)  of  the  property, 
goods,  and  chattels  of  the  said  John  Hicks;  and 
before  said  robbery  and  felony  were  committed 
by  the  said  John  Doe,  whose  reel  name  is  un- 
known, to  wit,  on  the  16th  day  of  October,  1916, 
Charles  Guignon  and  John  Reed  unlawfully, 
purposely,  and  feloniously  did  procure,  incite 
abet  and  aid  the  said  Jolm  Doe,  whoae  real 
name  is  unknown,  in  the  perpetrating  of  said 
robbery  in  the  aforesaid  manner  and  form." 

The  record  shows  that  the  county  attorney 
of  Hall  county,  Benjamin  J.  Cunnlngbam, 
and  William  Suhr,  appeared  in  court  on  be- 
half of  the  state,  and  that  the  defendant, 
Charles  Guignon,  appeared  In  person,  ac- 
companied by  bis  counsel,  J.  L.  Cleaiy  and 
O.  J.  Southard,  and  making  no  objection  to 
the  charge— 

"thereupon-  the  said  defendant  waived  arraign- 
ment and  the  reading  of  the  information  filed 
therein,  and  to  the  charges  of  said  informaticHi 
(Altered  a  plea  of  'not  guilty,'  and  states  that 
he  is  ready  for  triaL" 

The  evidence  taken  at  tbe  trial  sbows,  as 
stated  In  tbe  brief  of  plalntur  in  error,  that 
John  Hicks,  the  witness  wlio  complains  ot 
being  robbed,  came  to  Grand  Island  Saturday 
night  with  tbe  defendant  Jack  Reed;  that 
on  the  day  following  (Sunday  evening),  Oc- 
tober 16,  1916,  be  went  out  In  a  taxi  with 
Jack  Reed  and  three  other  fellows  In  the 
car  of  plaintiff  In  error,  and  which  was  driv- 
en by  him;  that,  cmning  t>a(&  to  town,  the 
witness  rode  In  the  back  seat  with  Jack  Reed 
and  one  other  fellow,  and  Guignon  was  driv- 
ing, and  tbe  same  party  rode  with  blm  In  tbe 
front  seat;  that  Guignon  drove  south  off  the 
main  road,  and  then  claimed  be  had  a  flat 
tire  and  stopped,  and  then  all  got  out,  and 
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the  fellov  that  waa  riding  in  the  front  seat 
with  Oulgnon  told  witness  to  pull  ont  his 
money;  the  fellow  that  had  the  gnu,  the  fel- 
low in  the  front  seat  with  Gnignon,  said, 
"  'Pull  out  your  money.'  "  Witness  gave  him 
his  biUbook  and  $2  and  Jack  Reed  said: 
"  'Where  is  your  pouch?'  "  Witness  stated 
that  be  was  sure  Guignon  was  standing  there 
out  of  the  car.  John  Reed,  a  witness  for  the 
state,  testified  that  he  and  Hicks  went  to 
Harmony  Hall  in  Guignon's  car  the  night  of 
the  robbery;  coming  back,  the  witness, 
Hicks,  and  Smith  were  in  the  back  seat,  and 
Guignom  and  the  short  fellow  in  the  front 
seat,  Guignon  driving;  the  car  turned  ofT 
the  road  about  a  half  mile,  and  the  short 
fellow  "stuck  us  up";  that  Guignon  got  out 
of  the  car  and  stayed  right  beside  witness 
and  Hicks. 

Xhe  evidence  which  we  have  quoted  is  oon- 
duslre  to  the  effect  that  plaintiff  in  error 
was  driving  the  car  and  turned  off  of  the 
road  to  town;  that  he.stopped  the  car,  claim- 
ing be  had  a  flat  tire,  and  got  out  with  the 
others;  that  the  robbery  Immediately  took 
place  in  the  actual  presence  of  the  plaintiff 
in  error.  None  of  this  testimony  is  disputed. 
John  Reed  testified  that  he  was  one  of  the 
parties  that  was  held  up,  and  that  he  lost 
"80  cents,  somewhere  about  80  cents."  Seed 
asked  Guignon  what  the  fare  was  to  Har> 
mony  Hall,  and  Guignon  said  it  was  paid. 
The  witness  did  not  know  whether  they  split 
the  money  or  not    He  was  asked: 

"Q.  Doe  is  the  fellow  that  sat  in  the  back 
seat  with  you  that  night?    A.  Yea,  sir." 

The  county  attorney,  Benjamin  J.  Cunning- 
ham, testified  that  he  talked  with  Guignon, 
who  denied  that  there  had  been  any  shooting 
about  the  car  that  night  The  county  attor- 
ney testified  that  be  asked  Guignon  why  the 
shooting  took  place,  and  Guignon  said,  "Just 
to  see  him  run."  The  county  attorney  testi- 
fied that  the  affair  happened  In  Hall  county. 
Neb.;  that  it  was  about  a  quarter  of  a  mile 
west  and  a  quarter  of  a  mile  south  of  Har- 
mony Hall.  William  Pierce  testified  that 
Guignon  bad  told  him  that  he  had  a  couple 
of  "chumps,"  and  he  wanted  Pierce  to  go 
with  him ;  that  he  bad  told  Guignon  he  did 
not  want  to  go.  Guignon  said  he  was  going 
to  Harmony  Hall.  He  also  testified  that 
Guignon  had  a  gun  in  bis  coat  pocket,  and 
that  be  was  going  to  get  "these  fellows  out 
there."  The  witness  testified  that  he  bad 
been  asked  by  Oulgnon  to  go  and  see  Jack 
Smith,  and  see  if  there  was  any  way  out  of 
it  He  wanted  to  know  if  the  witness  could 
get  Jack  Smith  out  of  the  road. 

No  testimony  was  offered  for  the  defense. 
The  verdict  rendered,  omitting  the  title  and 
th»  term  of  the  court,  is  as  follows : 

"We,  the  jury  in  this  case,  being  duly  impan- 
eled and  sworn,  do  find  and  say  that  the  defend- 
ant Charles  Guidon,  Is  euilty  of  the  crime  as 
charged  in  the  information,  and  do  find  the 
value  of  the  property  taken  to  be  $8.50. 

"[Signed]    I*  P.  MuUen,  Foreman." 


Oulgnon,  by  his  connsel,  0.  J.  Southard 
and  J.  Ll  Cleary,  filed  a  motion  for  a  new 
trial,  which  was  overruled. 

[1]  The  defendant  was  tried  and  convicted 
on  the  statutory  charge  of  procuring,  aiding, 
and  abetting  another  in  the  commission  of  a 
felony.  Because,  under  the  evidence,  he  was 
present  at  the  time  of  the  commission  of  the 
crime,  which  wonld  render  bim  guilty  as 
principal.  It  is  argued  that  he  was  Illegally 
convicted.  While  it  is  tme  that  this  court 
has  held  that  procnrlng,  aiding,  and  abetting 
a  crime  and  the  commission  of  It  are  distinct 
offenses.  Instead  of  being  different  degrees  of 
the  same  offense,  and  that  one  cannot  be 
charged  with  one  offense  and  convicted  of  the 
other,  it  has  never  held  that  where  one  Is 
charged  with  aiding  and  abetting  a  felony, 
or,  as  at  common  law,  with  being  an  acces- 
sory before  the  fact  and  from  the  evidence 
he  is  found  guilty  as  charged,  the  mere  fact 
that  the  evidence  not  only  shows  him  an  ald- 
er and  abettor,  but  goes  further  and  shows 
him  present  when  the  offense  was  committed, 
and  therefore  guilty  as  principal,  would  op- 
erate to  make  the  charge  bad  or  the  convio* 
tlon  void.  In  other  words,  the  ftict  that  a 
defendant  is  guilty  of  two  offenses  ought  not 
to  release  him  from  the  charge  of  being 
guilty  of  either. 

In  Casey  v.  State,  49  Neb.  408,  68  N.  W. 
64S,  the  case  cited,  the  defendant  was  charg- 
ed as  accessory  before  the  fact  and  con- 
victed. The  case  was  reversed,  not  because 
the  defendant  was  present  and  may  have 
been  guilty  as  principal,  but  because,  as 
stated  by  Judge  Post  In  bis  opinion,  there 
was  no  evidence  whatever  of  any  act  on  the 
part  of  the  defendant  as  aider  or  abettor  to 
the  crime  charged.  In  other  words,  it  was 
held  that  defendant  could  not  be  charged  as 
accessory  and  convicted  as  principal.  James 
Casey  was  charged  with  inciting,  procuring, 
aiding,  and  abetting  John  Casey  to  commit 
the  robbery  charged.  The  only  evidence 
against  James  Casey  tended  to  show  him 
guilty  as  a  principal.  There  was  therefore 
no  evidence  to  sustain  his  conviction.  The 
case  consequently  is  not  In  point 

SecUon  8579,  Rev.  St  1913,  provides: 

"Whoever  shall  aid,  abet  or  procure  any  oth- 
er person  to  commit  any  felony,  shall,  upon 
conviction  thereof,  be  imprisoned  in  the  peni- 
tentiary for  any  time  between  the  respective 
periods  for  which  the  principal  offenders  could 
be  imprisoned  for  the  principal  offense;  or,  if 
sach  principal  offender  would  on  conviction,  be 

Sunishable  with  death,  or  be  imprisoned  for 
fe,  then  ancb  aider,  abettor,  or  procurer  shall 
bo  punished  with  death  or  be  imprisoned  for 
life,  the  same  as  the  principal  offender  would  be." 

In  Brinegar  v.  State,  82  Neb.  558,  118  N. 
W.  475,  it  la  said  In  the  body  of  the  opinion: 

"An  aider  or  abettor  may  be  one  who  so  far 
participates  in  the  commission  of  a  crime  as  to 
be  present  for  tho  purpose  of  assisting  therein, 
if  necessary.  In  such  a  case  h»  wiU  also  be 
liable  as  principal." 

Guignon  was  liable  as  an 'alder  and  an 
abettor,   and  also  aa  a  princ^tal.     He  la 
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shown  by  tbe  evidence  to  bave  been  the  orig- 
inator of  the  plan  of  the  robbery,  and  be 
was  an  active  participant  In  Its  execution. 
He  appears  to  have  been  guilty  as  an  aider 
and  abettor  and  also  as  a  principal. 

In  Lamb  t.  State,  69  Neb.  212,  218.  »5  N. 
W.  1050,  1052,  Lamb  was  charged  with  aid- 
ing, abetting,  and  procuring  one  Harry  Hill 
and  Verne  Stewart  to  steal  10  head  of  steers 
belonging  to  Rooney  &  Co.  The  evidence 
showed  that  I^mb  procured  Hill  and  Stew- 
art to  take  the  steers.  Hill  and  Stewart  pot 
the  stolen  steers  In  the  shipping  yard.  Lamb 
took  these  steers  along  with  his  own  cat- 
tle aqd  shipped  them  to  Omaha.  He  was 
held  guilty  of  feloniously  and  purposely  aid- 
ing and  abetting  and  procuring  the  thieves 
to  commit  tbe  crime.  At  tbe  same  time  he 
is  shown  by  the  evidence  to  have  partici- 
pated in  the  theft  by  removing  the  cattle  to 
Omaha.  Judge  Sullivan  in  delivering  the 
opinion  of  this  court  in  Lamb  v.  State,  said: 

"Besides  the  evidence  was  quite  soiBcient  to 
establish  prima  facie  the  existence  of  a  common 
purpose  and  design  to  steal  and  sell  the  Rooney 
cattle.  The  sale  had  not  yet  been  made.  The 
conspiracy  was  still  prending,  and  consequently 
the  acts  and  declarations  of  each  of  the  con- 
spirators in  the  prosecution  of  tbe  unlawful  en- 
terprise, or  with  reference  to  it,  were  the  acts 
and  declarations  of  all." 

Dixon  V.  State,  46  Neb.  298,  64  N.  W.  961, 
is  not  in  point.  In  that  case  an  abortion 
was  committed.  It  was  claimed  that  tbe 
defendant  was  present  and  participated  in 
the  commission  of  the  criminal  act  He  was 
therefore  liable  as  a  principal,  and  section 
1  of  the  Criminal  Code,  relating  to  aiding, 
abetting,  and  procuring  another  to  commit  a 
felony,  did  not  apply  because  the  defendant 
was  himself  a  principal  and  was  not  alleged 
to  be  an  alder  and  abettor. 

In  Oerter  v.  State,  57  Neb.  135,  7T  N.  W. 
867,  tbe  oonrt,  by  Ragan,  Commissioner,  said 
in  the  body  of  the  opinion: 

"Tho  prisoner  was  indicted  for  one  crime. 
He  could  not  be  lawfully  convicted  of  another 
and  different  crime,  for  which  be  was  not 
indicted." 

In  that  case  there  was  no  charge  of  aiding 
and  abetting  or  procuring,  and  therefore  it 
was  improper  to  Instruct  the  Jury  that  they 
could  find  the  defendant  guilty  of  aiding, 
abetting,  or  procuring. 

In  Noland  v.  State,  19  Ohio,  131.  it  was 
held: 

"By  the  thirty-sixth  section  of  the  act  pro- 
viding for  the  punishment  of  crimes,  aiding, 
abetbng,  or  procuring  a  crime  to  be  committed 
is  made  a  substantive  independent  offense,  and 
it  is  not  necessary  the  principal  should  be  con- 
victed before  the  accessory  is  tried." 

The  question  here  presented,  as  to  wheth- 
er the  defendant  might  be  found  guilty  of  ei- 
ther offense,  was  not  considered  in  the  Ohio 
case.  Alleged  violators  of  the  law  In  this 
state  are  to  be  tried  under  the  statutes  de- 
fining the  offenses  charged  against  them. 

Section  8579  should  be  given  an  Interpreta- 
tion consistent"  with  the  position  of  our  state 
In  regard  to  the  conditions  of  the  common 


law.  We  should  not  seek  to  extend  tbe  com- 
mon law,  where  our  statntes  and  our  Con- 
stitution never  intended  it  should  go.  Sec- 
tion 3607,  Rev.  St.  1013,  provides: 

"So  much  of  the  common  law  of  England  as  is 
applicable  and  not  inconsistent  with  the  Con- 
stitution of  the  United  States,  with  the  organic 
law  of  this  state,  or  with  any  law  passed  or  to 
be  passed  by  the  Legislatnro  of  this  state,  is 
adopted  and  declared  to  be  law  within  the  state 
of  Nebraska." 

The  law  of  the  state  always  should  con- 
trol It  Is  so  provided  in  this  section.  Sec- 
tion 8567,  Rev,  St.  1918,  provides: 

"The  rule  of  the  common  law,  that  atctntes  in 
derogation  thereof  arc  to  be  strictly  construed, 
has  no  application  to  this  Code.  Its  provisions 
and  all  proceedings  under  it  shall  be  liberally 
construed,  with  a  view  to  promote  its  object 
and  assist  tbe  parties  in  obtaining  justice." 

Just  as  plainly  as  the  LeglsUtnre  ooald 
say  It,  it  is  said  tiiat  the  will  of  the  people 
as  expressed  by  their  representatives  in  the 
Legislature  shall  be  the  law  of  the  state,  and 
that  the  common  law  shaU  not  be  allowed  to 
encroach  upon  it. 

[2]  Objection  is  made  by  the  defendant, 
Guignon,  that  tbe  information  falls  to  state 
tbe  venue.  It  alleges  that  an  assault  was 
made  in  Hall  county  by  John  Doe  upon  John 
Hl<^s,  and  the  taklt«  from  Hicks  of  his 
pocketbook  and  money  by  the  said  John  Doe 
In  Hall  county.  The  assault  and  the  taking 
of  the  pocketbook  and  the  money  are  all  al- 
leged to  have  been  on  the  16tb  day  MT  Oc- 
tober, 1916.    It  is  also  alleged  that: 

"Charles  Guignon  and  John  Reed  unlawfully, 
purposely,  and  feloniously  did  procure,  incite, 
abet,  and  aid  the  said  John  Doe,  whose  real 
name  is  unknown,  in  the  perpetration  of  said 
robbery  in  the  aforesaid  manner  and  form." 

What  Guignon  and  Reed  did  was,  in  the 
absence  of  any  statement  to  the  contrary,  pre- 
sumably done  in  Hall  county.  In  any  event, 
if  the  defendant  made  no  objection  to  the 
form  of  the  information  and  pleaded  not 
guilty,  he  cannot  wait  until  he  sees  whether 
he  is  acquitted  before  he  makes  the  objection 
which  he  here  seeks  to  make.  Because  he 
failed  to  object,  he  waived  the  objection  whldi 
he  might  perhaps  have  made  at  the  proper 
time.  While  the  information  does  not  af- 
firmatively show  that  the  robbery  was  com- 
mitted in  HaU  county,  no  objection  was  made 
until  after  the  trial.  It  comes  too  late  at 
this  time.  Emery  v.  State,  78  Neb.  547,  111 
N.  W.  374,  9  L,  R.  A.  (N.  S.)  1124;  Johnson  ▼. 
State,  63  Neb.  103,  73  N.  W.  463;  Korth  ▼. 
State,  46  Neb.  631,  06  N.  W.  T92;  Bailra  ▼. 
Badger  Import  Co.,  99  Neb.  24,  164  N.  W. 
860;  Davis  v.  State,  81  Neb.  247,  47  N.  W. 
854. 

Tbe  Judgment  of  the  district  court  is  right, 
and  it  is  affirmed. 

ROSE,  J.,  not  sittings. 

SEDGWICK,  J.  (concurring).  The  defend- 
ant was  tried  and  convicted  on  the  statutory 
diarge  of  procuring,  aiding,  and  abetting  an- 
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other  In  the  commlgslo&  of  a  felony.  BecanBe 
nnder  the  eyldence  he  was  present  at  the  time 
of  the  commission  of  the  crime,  which  would 
render  him  gallty  as  principal,  it  Is  argaed 
that  he  was  illegally  convicted.  This  court 
has  held  that  procuring,  aiding,  and  abetting 
a  felony  and  the  commission  of  it  are  distinct 
offoises,  Instead  of  being  different  degrees  of 
the  same  offense,  and  that  one  cannot  b« 
charged  with  one  offense  and  convicted  of 
the  other ;  but  it  has  never  held  that  where 
on«  is  charged  with  aiding  and  abetting  a 
felony,  or,  as  at  common  law,  with  being  an 
accessory  before  the  fact,  and  from  the  evi- 
dence he  is  found  guilty  as  charged,  the  mere 
fact  that  the  evidence  not  <mly  shows  him  an 
alder  and  abettor,  but  goes  farther  and  shows 
him  guilty  as  principal  also,  would  operate 
to  make  the  charge  bad  or  the  conviction 
yold.  In  other  words,  the  fact  that  a  defend- 
ant Is  guilty  of  two  offenses  ought  not  to  re- 
lease him  from  the  charge  of  peiag  guUty  of 
either.  Common-law  precedents  have  some- 
times gone  to  extremes  to  protect  the  rights 
of  persons  charged  with  crime.  In  Casey  v. 
State,  49  Neb.  403,  68  N.  W.  64S,  the  case 
dted,  the  defraidant  was  charged  as  accessory 
before  the  fact  and  convicted.  The  case  was 
reversed,  not  because  the  defraidant  was 
guilty  as  principal,  but  because,  as  stated  by 
Judge  Post  in  his  opinion,  there  was  no  evi- 
dence whaterer  of  any  act  on  the  part  of  the 
defendant  as  alder  or  abettor  of  the  crime 
diarged.  In  other  words,  it  was  held  that  de- 
fendant could  not  be  charged  as  accessory 
and  convicted  as  principal. 

It  is  also  claimed  that  the  tnformatlon  fbll- 
ed  to  show  venue.  The  information  does 
show  that  the  robbery  was  committed  in  Hall 
oounty.  No  complaint  of  the  Information 
was  made  until  after  trial.  It  comes  too  late 
at  this  time.  The  propositions  of  the  law 
which  hare  been  adopted  by  the  court  in  the 
nrllabus  are  all  that  is  involved  In  the  caaet 

For  the  reasons  stated  above,  I  concur  In 
the  conclusion. 

LEnrrON,  3.,  concurs  In  separate  (q>lnlon  of 
SEDGWICK,  J. 


FISOHBR  ▼.  8KLENAK  et  aL     (No.  19969.) 
(Supreme  Court  of  Nebraska.    July  14,  1917.) 

(SpUabut  hv  the  Court.) 
1.  Descent  and  Distbibution  €=>7H7)— Ad- 

JTTDICATION  OF  HEIBSBIP  —  SuFFIOIBNOT— 

Statute. 
A  finding  in  a  decree  for  final  distribution 
of  the  estate  of  a  deceased  person  that  a  cer- 
tain person  is  the  sole  heir  of  the  deceased  and 
an  order  assigning  the  estate  of  the  deceased  to 
the  person  so  found  to  be  the  heir  cf>raplies  with 
the  provisions  of  sections  1494,  1496,  Kev.  St. 
1913,  and  is  a  sufficient  adjudication  of  heir- 
ship. 

[Bid.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §  236.] 


2.  JUDOICENT    «I3>475— C0I.nATBKAI.    AtTAOK— 
JUDOifENT    OV    COTTNTT    COUBT    —    PEOBATB 

Matters. 
Upon  its  probate  side  a  county  court  is  a 
court  of  general  jurisdiction,  and  its  judgment 
upon  matters  of  probate  and  of  settlemeot  and 
distribution  of  the  estates  of  deceased  persons 
made  upon  due  and  proper  notice  is  final  and 
cannot  t>e  collaterally  attacked. 

[Ed.  Note.— For  other  cases,  see  -  Judgment, 
Cent  Dig.  {  910.] 

3.  CiouKTS  9=»200Vi— Descent  and  Distribu- 
tion «=»71(7)— Adjudication  of  Heibbiup 

— TlTUt— CONCLUBIVINESS. 

The  probate  court  in  the  settlement  of  an 
estate  has  jurisdiction  to  find  and  determine  who 
are  the  heirs  of  the  decedent.  In  so  doing  the 
court  does  not  determine  the  title  to  real  estate. 
The  statute  of  denccnt  passes  the  title  upon  the 
fact  so  found.  The  final  determination  of  such 
fact  by  the  probata  court  is  binding  upon  all 
parties  interested  in  the  estate,  unless  it  is  set 
aside  upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  479;  Descent  and  Distribution,  Cent 
Dig.  i  236.] 

4.  AuENS  <S=»13  — Inbkbitfd  Lands  — Timb 
FOB  Disposition — Question  fob  JuBnr. 

Under  article  2  of  the  Treaty  of  May  8,  1848 
with  Austria-Hungary  (9  U.  S.  St.  at  Large,  p. 
945),  alien  heirs  are  allowed  a  term  of  two 
years  in  which  to  sell  lands  which  they  acquire, 
which  term  may  be  reasonably  prolonged,  ac- 
cordingly to  circumstances."  The  question  as 
to  the  reasonableness  of  the  prolongation  is  a 
matter  for  the  courts  to  determine.  Pierson  v. 
Lawler,  100  Neb.  783,  181  N.  W.  419. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent 
Dig.  §S  47-68.] 

5.  TREATfES  «=»7— IjIBEBAI,  Constbuctiox. 

Treaties  should  be  construed  liberally  in  or- 
der that  justice  may  be  done  to  citizens  or  sub- 
jects of  the  contracting  parties. 

[Ed.  Note.— For  other  cases,  see  Treaties,  Cent 
Dig.  i  7.] 

6.  Aliens  ^=»13  —  Inhebitanci  —  Time  fob 
DtsposmoN— Extension. 

Where  the  circumstances  make  it  reasonable 
that  audi  aliens  should  have  further  time  than 
the  two  years  prescribed  in  which  to  sell  their 
interest  in  the  rcnl  estate,  such  further  time  as 
mny  be  reasonable  under  all  the  circumstances 
of  the  case  should  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Gvat. 
Dig.  H  47-58.] 

7.  Aliens  «=»13  —  Inhebitarce  —  Tike  foe 
Disposition— Extension. 

Under  the  circumrt.inces  set  forth  in  the 
opinion,  a  period  of  between  eight  and  nine 
months  after  the  expiration  of  two  years  from 
the  death  of  the  person  from  whom  the  estate 
passrd  is  held  to  be  a  reasonable  prolongation. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent 
Dig.  S§  47-^58.] 

f Additional  BvUabut  hy  Editorial  Staff.) 

&  Courts  <8=»2(X)%— Pboceedinqs  to  Deteb- 
MiNE  Heibship— ''Actions"  —  "Civil  Ac- 
tions." 
The  terms  "actions"  and  "civil  actions,"  as 
used  in  Const.  1S75,  art  6,  §  16,  proviilifig  that 
county   courts   shall    not   have   jurisdiction    in 
actions  in  which  title  to  real  estate  is  sought 
to  be  recovered,  nor  in  dvil  actions  where  the 
debt  or  sum  claimed   shall  exceed  $1,000,   do 
not  include  matters  concerned  with  settlement 
of  estate,  such  as  proceedings  to  determine  heir- 
ship. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  479. 

For  other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Series,  Action;   Civil  Action.] 
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Appeal  from  Blstilct  Cohrt,  Burt  County ; 
Day,  Judge. 

Action  to  quiet  title  by  John  M.  Tischer 
against  Vyt  Sklenar  and  others,  and  Walace 
P.  Dixon  and  others.  Judgment  for  defend- 
ants Dixon  and  others,  and  defendant  Sklenar 
and  others  appeal.    Affirmed. 

Frank  L.  McCoy  and  E.  H.  Westerfleld, 
both  of  Omaha,  for  appellants.  Jacob  Faw- 
cett,  of  Lincoln,  amicus  curlse.  B.  C.  Enyart, 
of  Tekamah,  for  appellee  Fischer.  F.  S. 
Howell  and  E.  C.  Page,  both  of  Omaha,- and 
B.  E.  Hendricks,  of  Wahoo,  for  appellees 
Dixon  and  others. 

LBTTON,  J.  AcUon  to  quiet  the  title  to 
certain  lands  In  Burt  county.  Both  parties 
claim  title  by  Inheritance  from  Augustine 
Sklenar,  deceased,  who  died  Intestate  in  that 
county  on  the  27th  day  of  December,  1909. 

The  plaintiff  claims  by  mesne  conveyances 
from  Marie  Anna  Hamernik,  a  resident  and 
citizen  of  Bohemia.  The  facts  upon  which 
plaintiff  bases  his  claim  of  title  are  as  fol- 
lows: In  the  settlement  of  the  estate  of  Au- 
gustine Sklenar,  deceased,  in  the  county  court 
of  Burt  county  upon  the  application  of  the 
administrator  for  final  settlement  of  the  es- 
tate, a  petition  was  filed  in  behalf  of  Mrs. 
Hamernik  alleging  that  deceased  died  un- 
married and  without  father  or  mother ;  that 
she  was  the  illegitimate  child  of  the  de- 
ceased; that  he  had  acknowledged  himself 
in  writing  to  be  her  father;  and  that  she  was 
his  only  child  and  sole  heir;  and  praying 
that  she  be  so  adjudged  and  declared.  She 
was  so  found  and  adjudged  by  the  county 
court  on  August  27,  1012,  and  the  real  estate 
was  duly  assigned  to  her  by  said  court. 

The  defendants  are  brothers  and  sisters  of 
Augustine  Sklenar,  deceased,  and  parties 
claiming  title  under  them.  Th^  admit  that 
the  deceased  died  intestate  and  unmarried, 
bnt  deny  that  he  had  any  children  or  issue 
either  illlgitimate  or  legitimate,  and  deny 
that  he  ever  acknowledged  himself  to  be  the 
father  of  Mrs.  Hamernik.  They  admit  the  ad- 
ministration proceedings  upon  due  notice, 
and  the  entry  of  the  decree  finding  Mrs. 
Hamernik  to  be  the  sole  heir  and  assigning 
the  real  estate  to  her,  but  deny  that  the 
same  was  made  with  Jurisdiction  or  power  in 
the  court  to  enter  such  decree.  They  also 
allege  that  the  deeds  and  conveyances  from 
Mrs.  Hamernik  to  the  grantees  therein,  under 
whom  the  plaintiff  claims  title,  are  null  and 
void  aa  to  these  defendants  and  their  gran- 
tees l)ecau8e  they  are  in  violation  of  the  com- 
mon law  of  the  Nebraska  nonresident  alien 
land  statute,  sections  6273,  6276,  Rev.  St 
1913,  of  the  Treaty  of  1848  between  the 
United  States  and  Austria,  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States  and  state  of  Nebraska,  as  an  attempt 
to  take  the  property  of  the  defendants  with- 
out due  process  of  law,  and  as  contrary  to 
the  meaning  of  the  treaty  of  1818.    "Bie  re- 


maining pleadlags  amount,  In  snbstance,  to 
general  denials  of  the  material  facts  pleaded 
in  the  answer.  A  motion  for  Jadgment  npon 
the  pleadings  was  made  by  plaintiff  and  the 
other  parties  interested  in  like  relief.  In 
substance,  the  court  found  that  the  county 
court  of  Burt  county  had  fuU  Jurisdiction 
to  make  the  findings,  orders,  and  decrees  of 
August  27,  1912,  and  that  the  same  were  and 
are  binding  and  ooadnslve ;  that  Marie  Anna 
Hamernik  is  the  sole  heir  of  Augnattne 
Sklenar,  deceased,  and  it  quieted  the  title 
in  the  plaintiff.    Defendants  appeaL 

Three  points  are  pr«8»ited  for  review:  (1) 
Was  the  decree  of  the  county  oonrt  a  final 
and  oompet^it  adjudication  of  beirahip  in 
Mrs.  Hamernik?  (2)  Was  this  made  with 
Jarisdictlon  of  the  subject-matt«-  and  of  the 
parties,  and  was  it  condusive  and  res  ad- 
Judlcata  as  against  the  defendants  and  all 
persons  claiming  through  or  under  them? 
(3)  Granting  t^at  said  finding  was  a  conclu- 
sive adjudication  that  Marie  Anna  Hamernik 
was  the  daughter  and  sole  heir  of  the  de- 
ceased, did  the  failure  on  her  part  to  s^l  and 
dispose  of  the  real  estate  within  two  years 
from  the  death  ot  the  intestate  under  the 
terms  of  the  treaty  deprive  her  of  any  Inter- 
est which  she  may  have  had  in  the  land  and 
operate  to  carry  the  title  to  the  biotbera  and 
sisters  ot  the  intestate. 

[1]  1.  The  apiiellants  Insist  that  no  formal 
and  valid  decree  of  heirship  and  distribntion 
of  the  land  to  Mrs.  Hamernik  was  ever  made; 
that  it  contains  no  language  constituting  a 
Judgment,  and  hence  is  no  adjudication. 
After  making  the  customary  recitals,  the  de- 
cree recites  that  the  administrator  de  bonis 
non  of  the  estate  and  the  attorney  in  fact  for 
Mrs.  Hamernik  appeared  in  person,  and  that 
each  was  sworn  as  a  witness  and  testified  in 
the  matter.  After  finding  that  due  notice  of 
the  hearing  bad  been  given,  and  the  finding 
of  facts  as  to  the  death  of  Sklenar,  his  own- 
ership and  possession  of  the  real  estate,  that 
due  notice  had  been  given  of  the  time  limited 
for  the  filing  of  claims  against  the  estate, 
that  an  order  had  been  made  barriu;  claims. 
that  all  claims  allowed  have  been  paid,  and 
that  more  than  two  years  have  elapsed  since 
administration  was  begun,  the  decree  pro- 
ceeds: 

"The  court  further  finds  that  Augustine  Skle- 
nar, deceased,  left  no  widow  Biirvivine  him :  that 
be  left  snirrivinK  him  as  his  sole  and  only  heir 
at  law  Mnrie  Anna  Hamernik,  of  Trebon,  Bo- 
hemia, Europe;  and  that  said  Marie  Anna  Ham- 
ernik is  now  of  full  legal  age." 

A  number  of  otuer  findings  were  made. 
The  court  then  allows  and  confirms  the  re- 
ports of  the  administrator  and  orders  the 
balance  in  his  hands  paid  to  the  attcvney  of 
Mrs.  Hamernik.    The  decree  then  proceeds: 

"It  is  further  adjudged  and  decreed  by  the 
court  that  the  real  estate  belonging  to  snid  es- 
tate, as  hereinabove  deRcribed  and  fully  set 
out,  be,  and  the  same  hereby  is,  assigned  to 
Marie  Anna  Hamernik  at  Trebon,  Bohemia, 
Europe." 
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The  Und  bad  be«a  folly  descrtbed  In  a 
foregoing  part  ot  the  decree. 

The  statute,  sections  149i,  1496,' Bev.  St 
1913,  provides: 

"14»4.  After  the  paTment  of  the  debts, 
•  •  ♦  tile  county  court  shall,  by  a  decree  for 
that  purpose,  assign  the  residue  of  the  estate,  if 
any,  to  such  other  perspns  as  are  by  Jaw  en- 
titled to  the  same. 

"1496.  In  such  decree  the  court  shall  name  the 
persons,  and  the  proportions  or  .parts  to  which 
each  shall  be  entitled." 

The  decree  found  that  Mrs.  Hamenilk  was 
"the  sole  and  only  heir  at  law"  of  the  de- 
ceased, and  it  assigned  the  real  estate,  which 
was  de8<M:lbed  In  the  decree,  to  her  by  name. 
It  may  be  conceded  th&t  it  would  have  been 
better  for  the  court  to  bare  made  a  more 
specific  and  formal  entry  adjudging  that 
Marie  Anna  Hamemik  was  the  child  of  Au- 
gustine Sklenar,  was  duly  acknowledged  to 
be  such  by  Mm,  and  Js  his  sole  heir.  Pro- 
ceedings to  administer  estates  of  deceased 
persons  In  probate  courts  are  statutory. 
When  the  record  shows  that  the  statutory 
findings  and  orders  bare  been  made,  it  Is 
sufficient,  even  though  not  in  the  ordinary 
form.  A  finding  that  a  person  is  the  sole 
heir  of  another  and'  a  Judgment  and  order 
assigning  the  estate  oil  the  deceased  to  tbe 
person  so  found,  names  the  persooi  and  the 
proportion  to  which  be  ds  entitled  and  as- 
signing the  estate  to  the  person  who  is  1^ 
law  entitled  to  the  same  complies  with  the 
statute.  The  authorities  dted  by  the  ap- 
pellant applying  to  ordinary  courts.  Justices 
of  the  peace,  and  courts  of  record,  are  not 
appllcabla  In  Boales  t.  Ferguson,  66  Neb. 
665,  76  N.  W.  18,  cited  by  appellant,  the 
belrs  were  not  named,  nor  the  amounts  due 
them,  respectively,  determined,  and  the  ad- 
ministrator, having  assumed  the  responsiUl- 
ity  of  distributing  tbe  estate  before  this 
was  done,  was  held  to  answer  to  those  who 
had  suffered  by  his  error. 

[2, 3]  2.  It  is  conceded  by  defendants  that 
as  a  general  rule  probate  courts  in  the  ex- 
ercise of  their  original  Juidsdictlon  in  the 
settlement  of  estates  are  vested  with  power 
and  Jorisdlction,  at  the  time  a  final  decree  of 
distribution  is  made,  to  ascertain  and  deter- 
mine the  persons  who  constitute  tbe  heirs 
at  law  of  the  deceased,  and  that,  if  such 
adjudication  is  made  upon  proper  notice,  as 
required  by  the  statutes  of  the  several 
states,  either  personal  or  constructive,  it  is 
final  and  conclusive  against  sill  parties  In- 
terested, whether  present  or  absent,  wheth- 
er having  received  actual  notice,  or  not,  and 
against  the  whole  world.  But  defendants 
maintain  that  this  general  rule  is  not  ap- 
plicable In  the  state  of  Nebraska.  It  Is 
their  contention  that  in  view  of  the  history 
of  tbe  constitutional  and  statutory  provi- 
sions concerning  the  jurisdiction  of  the  pro- 
bate and  county  courts  of  Nebraska  in  ter- 
ritorial times,  and  since  tbe  territory  be- 
came a  stftte,  the  makers  of  tbe  Conistlta- 


tlons  of  1866  and  1875  Intended  to  and  did 
take  aw'ay  all  Jurisdiction  of  the  probate 
and  (Sounty  court  with  reference  to  real  es- 
tate, and  that  no  act.  Judgment  or  decree  of 
such  courts  can  to  any  manner  affect  the 
title  to  lands.  They  concede  that  a  Judg- 
ment of  heirship  is  valid  and  effectual  as 
to  the  personal  property  of  tlie  deceased 
and  is  sufficient  to  authorize  the  adminis- 
trator or  executor  to  distribute  the  proper- 
ty In  accordance  with  the  decree. 

Their  argument,  much  abridged,  is  about 
as  follows:  That  in  the  organizing  act  ot 
1854  (1  Complete  Session  Laws,  p.  4),  sec- 
tion 9,  creating  the  territory  of  Nebraska,  It 
was  provided: 

"That  the  judicial  wower  of  said  territory 
shall  be  vested  in  a  Supreme  Court,  district 
court,  probate  courts,  and  in  justices  of  the 
peace.  *  •  •  The  jurisdiction  of  the  several 
courts  herein  provided  for,  both  appellate  and 
original,  and  that  of  the  probate  courts  and  jus- 
tices of  the  peace,  shall  be  as  limited  by  law; 
provided,  that  justices  of  the  peace  shall  not 
have  jurisdiction  of  any  matter  in  controversy 
when  the  title  or  boundaries  of  land  may  be  in 
dispute." 

That  In  the  Constitution  of  1866,  art  4,  f 
4,  It  vras  provided: 

"The  jurisdiction  of  the  several  courts  herein 
provided  for  both  appellate  and  original  shall  be 
as  fixed  by  law:  Provided,  that  probate  courts, 
justices  of  the  peace,  or  any  inferior  court,  that 
may  be  established  by  the  Legislature  shall  not 
have  jivrisdiction  in  any  matter  wherein  the 
title  or  boundaries  of  land  may  be  in  dispute. 
Nor  shall  either  of  the  courts  mentioned  in  this 
proviso  have  the  power  to  order  or  decree  the 
sale  or  partition  of  real  estate." 

The  Constitution  of  1875,  art  6,  i  16,  pro- 
vided: 

"County  courts  shall  be  courts  of  record,  and 
shall  have  original  jurisdiction  in  all  matters  ot 
probate,  settlem^its  of  estates  of  deceased  per- 
sons, appointments  of  guardians,  and  setde- 
ment  of  their  accounts;  in  all  matters  relating 
to  apprentices;  and  such  other  jurisdiction  as 
may  be  given  by  the  general  law.  But  they 
shall  not  have  jurisdiction  *  *  *  in  actions 
in  which  title  to  real  estate  is  sought  to  be  re- 
covered, or  may  be  drawn  in  question ;.  nor  in 
actions  on  mortgaRes  or  contracts  for  the  con- 
veyance of  real  estate." 

Under  the  statutes  of  1866, 1856,  and  1866, 
the  probate  courts  were  given  power  to  de- 
cree sales  of  real  estate  to  pay  debts  and  to 
make  partitions  of  real  estate.  In  1867, 
however  (General  Laws  1867,  p.  123),  the  de- 
cedent law  was  amended  by  substituting  the 
word  "district"  for  "probate"  In  a  number 
of  sections,  so  that  the  power  to  sell  or  par- 
tition real  estate  was  thereby  taken  from 
the  probate  court  and  vested  In  the  district 
court  In  Stewart  v.  Daggy,  13  Neb.  290,  13 
N.  W.  399,  it  Is  said  that: 

"The  gross  abuse  of  the  power  in  some  of  the 
counties  led  to  the  insertion  of  a  provision  in 
the  Constitution  of  1867  depriving  the  probate 
courts  of  the  authority  to  grant  license,  and 
conferred  the  same  on  the  district  courts. 
*  •  •  The  sole  object  of  the  change,  so  far 
as  we  can  determine,  was  to  place  the  matter  in 
the  hands  of  judges  who  would  be  free  from 
local  influences,  and  also,  from  their  greater 
knowledge  of  the  law,  would  be  presumed  to  ex- 
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ercise  greater  care  and  dtcumspection  in  au- 
thorizing a  sale." 

The  statutory  provisions  involTed  under 
which  the  county  court  acted  are  sections 
1494,  1495,  Rer.  St  1913,  Iierelnbefore  in 
part  set  forth. 

Defendants  Insist  that  on  account  of  tb« 
prohibition  in  the  Constitutioa  the  county 
court  obtained  Jurlsdtctlou  only  of  the  per- 
sonalty of  the  estate  by  administration  pro- 
ceedings; that  a  finding  as  to  heirship  made 
in  such  proceedings  can  only  have  the  force 
to  protect  the  administrator  in  the  distrlbu- 
ticm  of  the  personal  estate,  and  therefore  the 
decree  of  the  court  is  of  no  force,  validity, 
or  effect  as  evidence  of  heirship  in  a  con- 
troversy over  the  title  to  land.  It  is  said 
that  to  hold  otherwise  would  require  an  ad- 
judication of  heirship  by  -a  county  court  as 
a  prerequisite  to  the  passing  of  the  title  to 
real  estate  of  deceased  persons,  and  would 
imply  that  no  title  passing  through  an  intes- 
tate la  good  which  docs  not 'show  upon  the 
records  or  upon  the  abstract -such  a  decree 
of  heirship.  This  conclusion  does  not  follow. 
We  have  held  that  heirship  may  be  proved  in 
many  ways.  Jetter  v.  Lyon.  70  Neb.  429,  97 
N.  W.  596.  The  heir  may  maintain  ^ect- 
ment  while  probate  proceedings  are  pending 
unless  the  administrator  takes  possession  un- 
der the  statute.  liCwon  v.  Heath,  53  Neb. 
707,  74  N,  W.  274,  2  Woerner,  American:  Law 
of  Administration  (2d  Ed.)  §  337.  We  have 
held  that  the  proceeding  in  the  probate  court 
to  settle  the  estate  of  a  decedent  is  a  pro- 
ceeding in  rem.  Eivery  one  interested  is  a  par- 
ty in  the  probate  court  whether  he  is  named 
or  not,  and  this  is  particularly  true  as  to  the 
question  of  distribution  of  the  estate.  As  to 
probate  matters  the  county  court  is  a  court  of 
general  Jurisdiction.  Its  Judgment  upon  mat- 
ters within  its  jurisdiction  cannot  be  collater- 
ally attacked.  Lydick  v.  Chaney,  64  Neb.  288, 
8»  N.  W.  801 ;  Miller  v.  Estate  of  Miller,  e9 
Neb.  441,  95  N.  W.  1010;  In  re  Estate  of 
Creighton,  91  Neb.  664,  136  N.  W.  1001,  Ann. 
Oas.  1913D,  128.  The  grounds  upon  which 
courts  generally  have  arrived  at  su<di  con- 
clusions are  that  a  proceeding  to  settle  and 
distribute  the  estate  of  a  deceased  person  is 
of  the  nature  of  a  proceeding  in  rem ;  that, 
upon  the  presentation  of  a  petition  for  let- 
ters of  administration  and  the  appointment 
of  an  administrator,  the  court  takes  contr<fl 
of  the  res,  and  thereafter,  when  proper  no- 
tice has  been  given  of  the  time  and  place  of 
the  hearing,  the  res  Itself  is  within  the  Ju- 
risdiction of  the  court,  and,  the  interested 
parties  being  either  actually  or  constructive- 
ly present  in  accordance  with  the  notice,  the 
court  has  Jurisdiction  of  both  the  parties  and 
the  subject-matter,  and  its  Judgment  is  final 
and  conclusive  unless  appealed  from. 

[8]  The  question  is  whether  proceedings  In 
the  county  court  by  which  that  court  ascer- 
tains who  are  the  lieirs  of  the  decedent  to 
whom  the  administrator  must  yield  posses- 


sion of  the  estate  are  "actfotw  in  which  title 
to  real  estate  is  sought  to  be  recovered  or 
may  be  drawn  in  question,"  of  which  idass 
of  actions  that  court  has  no  Jurisdiction  un- 
der the  Constitution. 

Under  the  statute,  on  the  death  of  an  own- 
er of  land  the  same  descends  eo  instant!  to 
his  heirs  whomsoever  they  may  t)e;  unless, 
however,'  he  has  disposed  of  the  same  by 
will.  Prima  fade  no  will  exists,  and,  un- 
til the  existence  of  the  writing  has  been 
shown  and  the  instrument  probated  and  es- 
tablished as  having  been  executed  in  accord- 
ance with  the  statute,  there  is  no  cloud  upon 
the  title  of  the  heirs  to  the  real  estate. 
Brown  v.  Webster,  87  Neb.  788,  128  N.  W. 
635.  If,  however,  a  will  is  produced,  which 
by  its  terms  grants  and  devises  lands  of  the 
testator  to  other  than  his  natural  heirs,  a 
decree  of  the  court  establishing  the  fact  that 
the  instrument  is  the  last  will  of  the  testa- 
tor affects  the  title  to  real  estate  as  much  as 
would  a  finding  and  decree  of  heirship  made 
by  the  same  court  in  the  settlement  of  the 
estate  of  an  intestate.  The  decree  establish- 
ing the  will  would  in  no  sense  settle  the 
identity  of  the  persons  named  therein,  nor 
would  It  settle  other  questions  wiiich  might 
arise  affecting  the  title  to  the  real  estate  de- 
vised, such,  for  Instance,  as  the  validity  of 
prior  contracts  to  convey  the  same,  whidi 
courts  of  equity  frequently  enforce;  or 
which  of  the  devisees  take  under  conflicting 
provisions  of  the  wilL  The  sole  fact  that 
it  establishes  is  that  the  testator  execut- 
ed the  document  in  conformity  with  the 
statute.  The  title  passes,  not  by  the  decree, 
but  by  the  operation  of  the  statute  of  wills. 
In  a  case  where  the  county  court  in  proceed- 
ings under  proper  notice  ascertains  who  are 
the  children  or  next  of  kin  of  the  deceased, 
that  fact,  so  adjudged,  which  It  has  Jurisdic- 
tion to  establish,  does  ilot  affect  the  title  to 
real  estate  any  more  than  does  an  adjudica- 
tion that  an  instrument  is  the  last  will  of 
the  deceased. 

The  object  of  a  decree  of  distribution  Is  to 
determine  to  whom  the  estate  of  the  deceas- 
ed should  be  delivered.  Ndther  adverse 
claims  nor  title  to  the  property  can  be  litt- 
gated  in  the  x>roceedlng.  The  title  itself  may 
not  be  drawn  in  questi<m.  No  title  passes 
by  the  decree  to  the  persons  named  as  heirs. 
It  passes  by  the  statute  of  deecmt,  and  not 
by  the  decree,  which  merely  determines 
which  persons  are  within  the  class  to  whidi 
the  statute  of  descent  applies.  11  R.  O.  L. 
S  200.  The  county  court  has  no  power  to 
determine  the  title  of  any  one  of  them,  to 
any  particular  tract  of  land,  since  the  power 
to  partition  real  estate  has  been  taken  away 
from  it  by  the  Ooustitution  and  Is  now  vest- 
ed in  the  district  court 

"Since  the  functions  of  probate  courts  are  lim- 
ited, in  respect  of  executors  and  adminiatrators, 
to  the  control  of  the  devolution  of  property  up- 
on the  death  of  its  owner,  it  is  not  their  province 
to  adjudieate  upon  coUatwal  questions.     Tbs 
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right  or  title  of  the  decedent  to  property  dalmed 
by  the  executor  or  administrator  against  third 
persons,  or  by  third  persons  against  him,  as 
vrell  as  claims  of  third  persmis  against  creditors, 
heirs,  legatees,  deyisees,  or  distributees,  must 
if  an  adjudication  become  necessary,  be  tried 
in  courts  of  general  Jurisdiction,  unless  such 
jurisdiction  be  expressly  conferred  on  probate 
courts."  1  Woemer,  American  Law  of  Ad- 
ministration (2d  Ed.)  1 161. 

The  decree  of  the  county  court  which  aa- 
certaina  the  persons  who  are  the  beira  of  a 
deceased  person  finds  a  fact  and  adjudges  a 
status.  It  Is  a  common  thing  that  courts 
which  have  no  Jurisdiction  to  act  upon  certain 
matters  may  have  Jurisdiction  to  determine 
certain  twslc  facts  upon  which  the  dedlsion 
of  the  other  matters  may  eventually  depend. 
For  Instance,  the  courts  of  this  state  have 
no  right  to  grant  or  refuse  a  license  to  sell 
Intoxicating  liquors  in  a  given  locality.  The 
matter  rests  solely  within  the  Jurisdiction  of 
the  req;>ectlve  local  administrative  bodies,  but 
the  oonrts  have  the  right  to  determine  wheth- 
er the  Jurisdictional  facts  exist  which  au- 
thorize the  administrative  officers  to  act 
While  the  ultimate  result  may  be  to  stop  the 
issuance  of  a  license,  and  the  court  has  no 
power  to  grant  or  refuse  It,  yet  the  determina- 
tion of  the  question  is  .within  its  Jurisdiction. 

Field  V.  Clark,  143  U.  S.  649,  12  Sup.  Ct 
485,  36  L.  £d.  294,  was  a  case  in  which  the 
reciprocity  act,  which  authorized  the  Presi- 
dent to  suspend  the  provisions  of  the  act  re- 
lating to  the  free  Introduction  of  sugar  and 
other  articles  of  commerce  as  to  any  coun- 
tries "which  he  'may  deem  to  be  reciprocally 
imequal  and  unjust,' "  was  attacked  as  un- 
constitutional because  it  gave  the  President 
both  legislative  and  treaty-making  powers. 
The  court  said  (quoting  from  Locke's  Appeal, 
72  Pa.  491,  13  Am.  Rep.  716): 

"The  Legislature  cannot  delegate  its  power  to 
make  a  law;  but  it  can  make  a  law  to  delegate 
a  power  to  determine  some  fact  or  state  of  things 
upon  which  the  law  makes,  or  intends  to  make, 
Its  own  action  depend." 

It  was  also  considered,  reviewing  the  prec- 
edents, that  Congress  had  many  times  made 
the  suspension  of  certain  provisions  and  the 
going  Into  effect  of  other  provisions  of  acta 
of  Congress  depend  upon  the  ascertainment 
by  the. President  of  certain  facts  to  be  made 
known  by  his  proclamation.    It  was  said: 

"As  the  suspension  was  absolutely  required 
when  the  President  ascertained  the  existence  of 
•  partlcaUr  fact  it  cannot  be  said  that  in  as- 
certaining that  fact,  and  in  issuing  his  procla- 
mation, in  obedience  to  the  legislative  will,  he 
exercised  the  function  of  making  laws." 

The  proviso  in  section  16,  art  6,  Const,  is 
that  county  courts  shall  not  have  Jurisdic- 
tion "In  actions"  In  which  the  title  to  real 
estate  is  sought  to  be  recovered  or  may  be 
drawn  in  question.  The  word  "actions"  is 
not  usually  considered  to  Include  such  pro- 
ceedings as  the  settlement  of  estates,  the 
probate  of  wills,  or  the  distribution  of  proper- 
ty, though  proceedings  ancillary  thereto  may 
partake  of  the  nature  of  actions,  and  Issues 
may  be  raised  as  to  title.    In  any  such  pro- 
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ceedlng  before  the  ooonty  court.  If  "title  to 
reel  estate  is  sought  to  Ira  recovered,  or  may 
be  drawn  in  question,"  that  court  cannot 
make  a  final  determination  of  such  titia  The 
history  of  legislation  in  this  state  seems  to 
demonstrate  that  the  intention  was,  not  to 
curb  and  limit  the  Jurisdiction  of  county 
courts  in  purely  probate  matters,  but  in  the 
civil  and  criminal  Jurisdiction  which  might 
be  conferred  upon  them  by  the  Legislatura 
The  proper  construction  of  section  16,  art 
6,  of  the  1875  Constitution,  is  (though  per- 
haps not  in  accordance  with  the  punctuation) 
that  the  limitation  therein  contained  only  ap- 
plies to  and  limits  the  last  clause  of  the  pre- 
ceding sentence.  After  giving  county  courts 
original  and  unlimited  Jurisdictk>n  in  pro- 
bete  matters  and  in  the  settlement  of  estates 
of  deceased  persons,  it  is  provided  that  such 
courts  shall  have  such  other  Jurisdiction  as 
may  be  given  by  the  general  law;  but  they 
shaU  not  have  Jurisdiction  in  criminal  cases 
in  wtilch  the  punishment  may  exceed  six 
months'  Imprisonment,  or  a  fine  of  over  $500 ; 
nor  in  actions  in  whldi  title  to  real  estate  is 
sought  to  be  recovered,  or  may  be  drawn  ta 
question ;  nor  in  actions  on  mortgages  or  con- 
tracts for  the  conveyance  of  real  estate ;  nor 
in  dvil  actions  where  the  debt  or  sum  claim- 
ed shall  exceed  $1,000.  None  of  these  re- 
strictions seem  applicable  to  such  courts  in 
the  exercise  of  purely  probate  Jurisdiction. 
Probate,  orphan,  or  surrogate  courts  do  not 
have  criminal  Jurisdiction,  nor  i)ower  to  try 
title  to  land,  nor  to  foreclose  mortgages,  nor 
ordinary  civil  Jurisdiction.  Brogan  v.  Bro- 
gan,  63  Ark.  405,  39  S.  W.  58,  58  Am.  St  Rep. 
124;  Buckley  t.  Superior  Court  102  Cal.  6, 
36  Pac.  360,  41  Am.  St  Rep.  136.  Then  why 
should  such  a  limitation  be  announced  if  it 
did  not  apply  to  the  extra  or  additional  Jur 
risdiction  which  might  be  conferred  by  act  of 
the  Legislature?  A  consideration  of  the 
whole  history  of  courts  of  probate  In  this 
country  supports  this  construction.  1  Woer- 
ner,  American  Law  of  Administration  (2d 
Ed.)  H  11.  141;  Smith,  Probate  Law  (6th 
Ed.)  c.  1 ;  Oary,  Probate  Law  (2d  Ed.)  c.  2. 
Again,  if  a  decree  of  distribution  and  ascer- 
tainment of  heirship  is  an  "action,"  then  a 
claim  against  the  estate  of  a  decedent  for  a 
sum  of  money  may  with  equal  propriety  be 
termed  a  "civil  action,"  and  the  result  of 
this  construction  would  inevitably  be  that 
county  courts  in  the  settlement  of  the  estate 
of  deceased  persons  would  have  no  Jurisdic- 
tion where  the  claims  exceeded  $1,000.  In 
this  view  of  the  case  we  must  conclude  that 
the  word  "actions,"  in  the  one  clause,  and 
"civil  actions,"  in  the  other,  do  neither  refer 
to  matters  concerned  with  the  settiement  of 
estates. 

Heretofore,  it  has  been  assumed  that  the 
county  court  had  power  to  determine  the  per- 
sons who  were  the  heirs  of  a  deceased  intes- 
tate, and  also  to  decide  whether  a  person 
claiming  to  be  the  widow  of  an  Intestate  and 
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entitled  to  shal-e' In  the 'distribution  did  In 
fact  sustain  such  relationship.'  Security  In- 
vestment Co.  V.  Lottrldge,  2  Neb.  Unof.  489, 
S9  X.  W.  298 ;  Sorensen  v.  Sorensen,  56  Neb. 
729,  77  N.'W.  68;  Id.,  68  Neb.  483,  490,  94 
*f.  W.  540,  98  N.  W.  837,  100  N.  W.  930,  103 
N.  W.  455.  In  the  former  case  we  find  the 
following,  after  citing  the  statute  as  to  the 
decree  of  distribution  set  forth  hereinbefore : 

'  "The  effect  of  these  provisions  seems  to  be  to 
give'  the  executor  or  administrator  the  posses- 
sion pending  settlement  of  the  estate,  and  to 
require  an  order  fw:  delivery  of  the  real  estate 
in  bulk  to  its  ownera  when  this  Is  done,  and 
leave  them  then  to  apply  to  the  district  court 
for  partition,  if  they  cannot  divide  it  them- 
selves." 

In  the  latter  case  (68  Neb.  494,  98  N.  W. 
888)  we  find: 

"The  principal  r^ef  sought  in  a  proceeding  in 
rem  is  usually  an  adjudication' upon  the  status 
of  some  person  or  thing,  and  the  judgment,  ipso 
facto,  renders  the  status  of  snch  person  or  thing 
what  it  declares  it  to  be.  Woodruff  vj  Taylor, 
20  Vt.  65.  Frtun  the  very  nature  and  purpose 
of  such  judgment,  it  is  essential  that  it  be  con- 
clusive and  binding  On  all  persons.  •  •  •  We 
think  the  true  rule  is  that  a  judgment  in  rem 
is  binding  and  conclusive  upon  all  persons  as 
to  every  matter  necessarily  involved  in  the  ad- 
judication upon  the  status  of  the  person  or 
tiling  which  is  the  subject-matter  of  the  proceed- 
ings but  as  to  matters  involved  in  collateral  liti- 
gation ther^n,  between  particular  parties,  and 
not  necessarily  involved  in  a  judgment  of  that 
charneter,  It  Is  binding  only  upon  those  who 
actually  litigated  such  matters  and  their  priv- 
ies." 

"Rje  Statute,  section  1366,  Rev. 'et  1913, 
gives  die  administrator  the  right  to  the  pos- 
session of  the  real-  estate  of  the  deceased, 
other  than  the  homestead,  and  to  its  rents 
and  profits  '■'nntU  the  estate  shall  have  been 
Settled,  or  nntll  delivered  over,  by  order  of 
the  county  court,  to  the  heirs  or  devisees," 
and  he  may  maintain  ejectment  to  recover 
possession.  Diuidas  v.  Carson,  27  Neb.  634, 
43  N.  W.  399;  TlUsMi  v.  HoUoway,  90  Neb. 
481,  134  N.  W.  232,  Ann.  Gas.  1913B,  78.  In 
6rder  to  relieve  the  personal  representative 
of  liability  for  rent  and  profits,  the  real  es- 
tate must  be  delivered  by  him  to  the  parties 
entitled  thereto,  and  the  ascertainment  of 
the  proper  persons  Is  strictly  within  the  Ju- 
risdiction of  the  county  court  Boales  r. 
Ferguson,  56  Neb.  565,  76  N.  W.  18;  Fauber 
r.  Keim,  88  Neb.  379,  129  N.  W.  638. 

As  to  what  has  been  said  by  the  appdlants 
with  reference  to  the  contemporaneous  con- 
struction of  this  statute,  If  construction  by  the 
Legislature  Itself  has  any  weight  that  body 
has  assumed  that  the  power  to  determine 
9ho  are  the  heirs  of  a  deceased  person  re- 
sides In  the  county  court,  by  the  enactment  of 
sections  1356-1360,  Rev.  St  1913,  passed  In 
1905,  whereby  proceedings  for  the  ascertain- 
ment of  heirship  without  administration  has 
been  provided  fojr.  Furthermore,  it  has  been 
well-nlgb  the.  universal  custom  for  very 
nany  years,  of  which  fact  we  may  take  ju- 
dicial knowledge,  that  examiners  of  title  have 
required  exemplifications  of  the  records  of 


the  county  court  showing  the  administration 
of  the  estate  of  a  deceased  landholder  and 
a  final  decree  settling  the  estate  and  ascer- 
taining, and  adjudging  who  are  the  heirs  i»e- 
fore  title  derived  by  descent  would  be  ap-. 
proved.  In  the  absence  of  such  a  decree,  in 
very  many  Instances  competent  and  satisfac- 
tory proof  of  heirship  would  almost  be  im- 
possible to  obtain.  In  answer  to  the  argu- 
ment that  valuable  rights  may  be  lost  by 
such  decrees  based  upon  constructive  service' 
of  which  other  heirs  may  have  no  notice,  tlie 
plaintiff  urges  that,  under  sections  8207-8215, 
Rev.  St  1913,  ample  provision  is  made  for 
the  vacation  of  Judgments  after  the  term; 
that  by  section  8215,  Rev.  St  1913,  these  pro- 
visions are  made  applicable  to  county  courts 
as  well  as  to  the  district  courts.  They  also 
provide  for  the  contingency  that  one  or  more 
persons  affected  may  be  minors,  and  a  period 
Is  allowed  to  minors  after  arrival  at  their 
majority  in  which  their  rights  may  be  as- 
serted. Whether  these  provisions  are  ap- 
plicable to  such  decrees  is  not  decided.  The 
evU  that  may  result,  as  pointed  out  by  tlte 
defendant,  from  deciding  that  such  decrees 
ore  conclusive  as  to  matters  erf  heirship,  may 
equally  oopur  with  respect  to  holding  anj- 
Judgment  conclusive  rendered  upon  proper 
constructive  service  if  it  affect  the  title  to 
real  estate;  but  tb^e  is  no  question  that 
such  Judgments  are  finaL  In  Toungson  v. 
Bond,  69  Neb.  356,  95  N.  W.  700,  5  Ann.  Cas. 
191,  and  other  cases  cited  by  defendants, 
which  are  aU  cases  Involving  wills  and  their 
construction.  It  is  held  that  such  adjudica- 
tions by  county  courts  are  made  only  for  tiie 
purpose  of  advising  and  directing  the  ezecu-; 
tor  In  the  discharge  of  his  duties  and  cannot 
bind  tbe  devisees  as  to  their  rights  in  the  es- 
tate. The  conclusion  of  the  court  in  the  cas- 
es was  correct,  but  some  of  the  language  used 
In  these  opinions  Is  susceptible  of  too  broad 
a  meaning.  Properly  considered,  these  cases 
are  not  in  conflict. with  the  views  expressed 
herein.  Toungson  v.  Bond,  supra,  liolds  that 
a  suit  brought  by  an  administrator  with  the 
will  annexed  on  the  theory  that  a  construc- 
tion of  the  will  was  necessary  in  order  to 
enable  him  to  settle  the  estate  is  maintain- 
at^e  in  tbe  county  court,  and  is  within  the 
exclusive  original  jurisdiction  of  that  court ; 
but  that  suit  by  trustees  under  tbe  will,  after 
settlement  of  an  estate,  to  obtain  a  constmc 
tlon  of  the  provisions  of  the  will  relating  to" 
their  trust,  con  only  be  brought  in  the  dis-, 
trlct  court  It  is  said  by  Commissioner 
Found: 

"It  is  urged  that  section  16,  art  6,  of  the 
Constitution,  precludes  a  county  court  from  con- 
struing a  devise  of  lands.  We  do  not  think  the 
provision  in  that  sectibn  that  the  county  court 
shall  have  no  jurisdiction  'in  actions  in  which 
title  to  real  estate  is  sought  to  be  recovered, 
or  may  be  drawn  in  guestion,'  affects  the  conclu- 
sion already  reached  in  any  way.  The  evident 
meaning  is  that  the  county  court  riiall  have  no 
jurisdiction  of  actions  to  recover  real  property 
or  'wb^reifl  the  present  tjtl^  to  real  property  is 
directly  or  substantiidly  uvolved.    But  the  pro- 
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yiaioB  -does-  not  mean  tbat  tlie  ooonty  court  is 
to  be  without  jurlgdiction  where  a  question  of 
title  arises  inridentaHy  or  collaterally  or  where 
the  present  title  is  not  involTed.  Many  actions, 
which  are  not  in  form,  brought  to  recover  the 
title  to  real  property,  nevertheless  have  the  ef- 
fect of  settling  and  adjudicating  the  present  ti- 
tle." 

It  may  be  true  that  the  county  conrta  of  this 
state  have  not  fully  realized  heretofore  the 
exceeding  initrartance  and  gravity  of  the  pro- 
ceedings in  such  courts  ascertaining  the  per- 
sons who  are  the  heirs  or  next  of  kin  of  a 
decedent  whose  estate  Is  being  administered. 
No  such  finding  should  be  made  without  com- 
petent sworn  testimony.  The /record  should 
show  the  names  of  the  witnesses  examined 
and  the  fact  of  snch  examination,  and,  If  the 
coun  Is  not  folly  satisfied  with  the  proof,  it 
should  investigate  on  Its  own  motion.  It  has 
been  said  that  the  title  to  all  the  property 
of  the  state  passes  through  the  probate  court 
periodically  In  a  comparatively  short  Interval 
of  time.  This  Is  largely  true,  and  hence  the 
necessity  for  care  and  deliberation  In  the  pro- 
ceedings and  for  the  making  of  a  proper  rec- 
ord. 

The  following  cases  mainly  from  states 
whose  probate  laws  are  based  on  that  of 
Massachusetts,  in  whidi  no  sudt  limiting 
clause  is  found  in  the  Constitution,  but  in 
some  of  which  county  or  probate  courts  have 
ho  other  than  probate  Jurisdiction,  are  in 
line  with  the  views  herein  expressed.  Space 
Yorbids  quotation  or  exegesis  of  the  holdings 
therein:  Christianson  v.  King  Gotinty,  23d  U. 
S.  356,  36  Sup.  Ct.  114,  60  U  Jiid.  327;  Jones 
V.  Roberts,  84  Wis.  465,  54  N.  W.  917;  State 
v.  Probate  Court  of  Ramsey  County,  25  Minn. 
22;  Greenwood  T..  Murray,  26  Minn;  259,  2 
N.  W.  946 ;  McNamara  v.  Casserly,  61  Mian. 
335,  63  N.  W.  880;  Ladd  v.  Welskopf,  62 
Minn.  29,  64  N.  W.  09,  69  L.  R.  A.  785 ;  Case 
x>f  Broderick's  Will,  88  U.  S.  603,  22  L.  Ed. 
599 ;  Fitzpatrlck  v.  Simonson  Bros.  Mfg.  Co., 
•86  Minn.  140,  90  N.  W.  378;  Morse  v.  Morse, 
42  Ind.  365.  An  interesting  case  is  Keahi  v. 
Bishop,  3  Hawaii,  546.  We  conrtude  that  the 
decree  of  the  county  court  finding  that  Mrs. 
Hamemik  Is  the' sole  heir  of  Augustine  Sklen- 
ar,  deceased,  is  a  valid  and  binding  adjudi- 
cation of  that  fact  and  cannot  be  assailed  in 
this  proceeding. 

[4-7]  3.  Appellant?  also  claim  that,  since 
Mrs.  Hamemik  has  always  been  a  nonresi- 
dent alien,  she  could  not  in  any  event  inherit 
the  fee  to  the  land;  that  she  could  at  most 
take  only  a  limited  right  in  or  power  of  sale 
in  the  same;  that,  since  the  intestate  died  on 
December  27,  1909,'  under  the  Treaty  of  1848 
with  Austria-Hungary  she  bad  no  interest 
or  power  over  the  land  after  December  28, 
1911,  two  years  from  the  time  of  the  death; 
and  that  the  county  court,  for  the  same  rea- 
son, bad  no  po^er  thereafter  to  assign,  dis- 
tribute, or  confirm  in  her  the  title  to  the 
land.  The  intestate  died  on  December  27, 
1909.  The  final  decree  was  rendered  August 
27,  1912.    Mrs.  Hamemik,  by  an  attorney  in 


tact,  sold  and'  conveyed  the-  land  on  Septem- 
ber 9,  1912.  The  property  was  farm  land 
and  had  always  been  so  used  by  the  intes- 
tate. No  extension  or  prolongation  of  Mrs. 
Hameraik's  right  to  sell  had  ever  been  made 
by  any  court  or  tribunal.  Articles  1  and  2 
of  ttie  Treaty  (9  U.  S.  St.  at  Large,  p.  915) 
are  as  follows: 

"Article  1.  The  citizens  or  subjects  of  each 
of  the  contracting  parties  shall  have  power  to 
dispose  of  their  personal  property  within  the 
states  of  the  other,  by  testament,  donation,  or 
otherwise ;  and  their  beira,  legatees,  and  donees^ 
being  citizens  or  subjects  of  the  other  contract- 
ing party,  shall  succeed  to  their  said  personal 
property,  and  may  tcike  possession  thereof,  ei*- 
tber  b^  themselves  or  by  ^ers  acting  for  them, 
and  dispose  of  the  same  at  their  pleasure,  pay- 
ing such  duties  only  as  the  inhabitants  of  the 
country,  where  the  said  property  lies,  shall  be 
liable  to  pay  in  like  cases. 

"Art.  2.  Where,  on  the  death  of  any  person 
holding  real  property,  or  property  not  personal, 
within  the  territories  of  one  party,  such  real 
propeitjr  would,  bv  the  laws  of  the  land,  descend 
on  a  dtisen  or  subject  of  thp  other,  were  he  not 
disqualified  by  the  laws  of  the  country  where 
such  real  property  Is  edtuated,  such  citizen  or 
subject  shall  be  allowed  a  term  of  two  years  to 
sell  the  same;  which  term  may  be  reasonably 
prolonged,  aecordiag-  to  circumstances;  and  to 
withdraw  the  proceeds  thereof,  without  molesta- 
tion, and  exempt  from  any  other  charges  than 
those  wliicb  may  be  imposed  in  like  cases  upon 
the  inhabitants  of  the  country  from  which  such 
proceeds  may  be  withdrawn. 

Section  6273,  Ber.  St  1913,  is  as  follows: 

"Nonresident  aliens  and  corporations  not  in- 
corporated under  the  laws  of  the  state  of  Ne- 
braska are  hereby  prohibited  from  acquiring  ti- 
tle to  or  taking  or  holding  any  lands  or  real 
estate  in  this  state  by  descent,  devise,  purchase 
or  otherwise,  only  as  hereinafter  provided,  ex- 
cept that  the  widow  and  heirs  ol  aliens  who 
have  prior  to  March  16,  1889,  acquired  lands 
in  this  state  under  the  laws  thereof,  may  haii 
such  lands  by  devise  or  descent  for  a  period  of 
ten  years  and  no  longer,  and  if  at  the  end  of 
such  time  herein  limited,  such  lands,  so  acquir- 
ed, have  not  been  sold  to  a  bona  fide  purctiaser 
^r  value,  or  such  alien  heirs  have  not  become 
residents  of  this  state,  such  lands  shall  revert 
and  escheat  to  the  state  of  Nebraska;  and  it 
shall  be  the  duty  of  the  county  attorney  in  the 
counties  where  such  lands  are  situated  to  en- 
force forfeitures  of  all  such  lands  as  provided 
by  this  article." 

Section  6276,.  Ber.  St  1918,  allows  non- 
resident aliens  who  have  acquired  liens  up- 
on rehl  estate  in  this  state)  to  take  a  valid 
title  to  the  real  estate  provided  that  such 
land  shall  be  sold  within  ten  years.  It  is 
also  provided  that  the  provisions  of  the  ar- 
ticle shall  not  apply  to  real  estate  lying  with- 
in the  corporate  limits  of  cities  and  towns. 
It  is  held  in  Plerson  v.  Lawler,  XOO  Neb.  783, 
161  N.  W.  419,  that  under  a  treaty  providing 
that  the  term  in  which  to  sell  real  estate  in- 
herited by  a  nonresident  alien  shall  "be  rea- 
sonably prolonged  If  circumstances  render  it 
necessary,"  it  is  a  question  for  the  Judiciary 
whether  the  circumstances  were  such  as  to 
prolong  the  prescribed  period.  The  language 
of  the  treaty  vmder  consideration  is  that  the 
term  of  two  years  "may  be  reasonably  pro- 
longed according  to  the  circumstances." 
Whether  the  drcomstances  in  tfaia  ease  Justi- 
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ty  the  prolongation  can  only  be  determined 
by  the  courts.  It  Is  clear  that  the  term  of 
two  years  provided  In  the  treaty  merely  pre- 
vents the  state  from  limiting  the  term  below 
that  period.  If  the  state  chooses  to  extend 
the  term  by  statute,  there  Is  nothing  In  the 
treaty  which  in  any  wise  controls  or  inter- 
fefres  with  its  discretion.  Its  power  is  su- 
preme unless  In  such  matters  controlled  and 
governed  by  the  treaty  which  by  the  federal 
Constitution  is  a  law  of  the  United  States. 
Considering  the  liberal  policy  on  the  part  of 
this  state  with  reference  to  allowing  a  rea- 
sonable time  for  disposing  of  land,  and  if 
sold  reserving  to  the  alien  heirs  the  value  of 
the  land,  these  treaty  and  statutory  provi- 
sions should  not  be  construed  with  undue 
harshness.  Rev.  St  1913,  H  6272-6276. 
Tliat  treatiejs  are  to  be  construed  in  a  liberal 
method  so  as  to  protect  citizens  and  subjects 
of  both  countries  is  held  in  Doehrel  v.  HlU- 
mer,  102  Iowa,  168,  71  N.  W.  204,  205 ;  Geo- 
froy  v.  Riggs,  133  U.  S.  258,  10  Sup.  Ct.  295, 
298,  33  L.  £]d.  642.  A  case  much  like  this 
arose  In  Illinois  (Scharpf  v.  Schmidt,  172  III. 
255,  50  N.  E.  182),  in  which  it  was  held  that 
the  provision  that  the  "term  may  be  reason- 
ably prolonged,"  used  in  a  like  treaty,  means 
that  the  courts  in  passing  on  their  rights 
may  allow  the  alien  heirs  such  time,  in  ad- 
dition to  the  two  years  limitation,  as  is  rea- 
sonable under  the  circumstances,  to  enable 
them  to  sell.  Other  cases  are  cited  in  the 
opinion  in  that  case,  and  the  topic  Is  con- 
sidered In  Ehrlich  v.  Weber,  114  Tenn.  711, 
88  S.  W.  188;  Kull  v.  Kull,  87  Hun  (N.  T.) 
476 ;  1  R.  C.  L.  806 ;  and  in  a  note  to  Ahrens 
V.  Ahrens,  144  Iowa,  486,  123  N.  W,  164,  in 
Am.  Ann.  Oas.  1912A,  1098. 

Under  our  statute,  the  administrator  is  en- 
titled to  possession  of  real  estate  pending 
administration.  Not  untU  eight  months  af^ 
er  the  two-year  period  had  exp}red  was  the 
decree  rendered  which  found  that  Mrs.  Ham- 
emlk  was  the  sole  heir  of  the  deceased. 
Within  fifteen  days  thereafter  she  disposed 
of  the  property  to  a  bona  fide  purchaser,  and 
through  him  the  plaintiff  and  other  appellees 
derive  their  interest  in  the  property.  Hav- 
ing in  mind  the  peculiar  facts  as  to  illegit- 
imacy and  other  drcnmstances  in  the  case, 
following  the  rule  of  liberal  construcUon, 
and  considering  the  policy  of  the  state  as 
shown  by  the  statute,  we  are  of  opinion  that 
the  prolongation  of  the  term  from  December 
24,  1011,  to  September  10,  1912,  was  not 
unreasonable,  and  that  Mrs.  Hamernik  had 
the  right  to  sell  and  dispose  of  the  property 
at  the  latter  date. 

We  find  no  error  in  the  Judgment  of  the 
district  court  on  the  facts  set  forth  in  the 
pleading  and  it  is  therefore  affirmed. 

HAMBR,  jr.  (concurring).  I  concur  In  the 
conclusion  of'  the  majority  opinion  as  I  un- 


derstand it.  In  the  47  years  whicb  I  have 
spent  endeavoring  to  follow  and  understand 
the  decisions  of  this  court,  perhaps  no  more 
important  question  has  been  considered  tlian 
that  disposed  of  in  this  case.  I  believe  that 
the  district  court  has  Jurisdiction  In  the  first 
instance  to  try  a  title  to  land,  and  that  the 
Jurisdiction  of  the  county  court  is  confined 
in  land  cases  to  such  subjects  as  may  be 
properly  considered  in  the  adjudication  of 
probate  matters. 

I  do  not  believe  that  title  to  land  should 
pass  imder  the  decree  alone  of  the  county 
court  adjudic(iting  heirship.  A  controversy 
between  heirs  or  devisees  concerning  title  to 
real  estate  should  always  be  first  determin- 
ed by  the  district  court,  whldt  alone  has  orig- 
inal Jurisdiction  to  try  title  to  land. 

Much  of  the  business  of  the  county  court 
Is  of  a  probate  character,  and  the  proceed- 
ings are  often  nearly  or  quite  ez  parte. 
They  may  be  without  actual  notice  to  the 
real  parties  in  interest.  I  believe  that  the 
exclusive  Jurisdiction  of  the  county  court  is 
confined,  where  the  title  to  land  is  sought 
to  be  brought  in  question,  to  the  disposition 
of  matters  of  probate,  and  that  such  Juris- 
diction should  not  be  extended  so  as  to  oust 
the  Jurisdiction  of  the  district  court  concern- 
ing the  matters  In  which  the  title  to  land 
is  in  dispute.  I  so  construe  the  decision 
which  we  Iiave  rendered. 

I  write  tills  to  avoid  ambiguity  and  to 
make  my  position  manifest  and  clear. 


STATE  V.  KETAjKR.    (No.  19469.) 
(Sapreme  Court  of  Nebraska.    July  14,  1917.) 

(Syttabttt  by  iKe  Court.) 

Dksotnt  akd  Distbibutiow  «=»71(1)— Dktbb- 
mNATioN  OF  Hkibship— CoimxT  Court. 
The  county  court  baa  jurisdiction,  in  the 
final  settlement  at  the  estate  of  deceased  per-. 
sons,  to  determine  the  persons  who  are  the  heirs 
of  the  deceased,  and  its  judgment  in  this  re- 
spect, if  the  jurisdictional  prerequisites  have 
been  complied  with,  is  final  and  conclosive. 
Fisdter  v.  Sklenar,  Na  19999,  163  N.  W.  861. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  2S»,  230.] 

Appeal  from  District  Court,  Adams  Coon- 
ty;  Dungan,  Judge. 

Action  by  the  State  of  Nebraska  against 
Louis  Keller.  From  Judgment  for  defendant; 
the  State  appeals.    Affirmed. 

See,  also,  162  N.  W.  ail. 

W.  T.  Thompson,  Atty.  Qen.,  for  the  State. 
J.  E.  Willlts  and  J.  W.  James,  both  of  Hast- 
ings, for  appellee. 

liETTON,  J.  This  was  an  action  brought 
by  the  state  of  Nebraska  to  quiet  the  title  to 
80  acres  of  land  in  Adams  county,  the  title 
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ti>  which  the  petition  alleges  became  vested 
In  the  state  of  Nebraska  by  escheat,  npon  the 
death  of  Henry  Keller,  the  owner  of  the 
same,  without  widow  or  heirs.  The  x>etltlon 
also  alleged  that  a  claim  of  title  made  to  the 
same  by  the  defendant,  Louis  Keller,  was 
unfounded  and  Invalid  and  cast  a  cloud  npon 
the  plaintiff's  title  which  It  prayed  to  have 
removed.  Louis  Keller  answered  that  Henry 
Keller  died  seised  of  the  real  estate  and 
without  widow  and  heirs,  except  himself, 
who  was  the  brother  and  sole  and  only  heir 
at  law.  He  further  pleaded  an  adjudication 
on  appeal  from  the  county  court  of  Adams 
county  In  administration  proceedings,  in 
which  he  bad  been  adjudged  to  be  the  only 
brother  and  sole  heir  at  law  of  Henry  Kel- 
ler, deceased.  The  district  court  found  gen- 
erally for  the  defendant  and  dismissed  plaln- 
tlfTs  petition.    Plaintiff  appeals. 

The  state  Introduced  evidence  to  show 
that,  so  far  as  any  one  In  the  locality  where 
Keller  had  lived  for  about  IS  years  knew, 
he  had  no  living  relative.  After  the  state 
rested,  defendant  proved  that  Keller  had 
spoken  to  some  of  his  neighbors  of  a  brother 
In  New  Tork  City,  and  an  aunt.  The  only 
other  material  evidence  for  defendant  is  a 
transcript  of  certain  proceedings  In  the  coun- 
ty court  and  on  appeal  to  the  district  court, 
on  a  petition  of  Louis  Keller  in  the  adminis- 
tration proceedings  to  be  decreed  the  sole 
heir  of  Henry  Keller. 

The  question  is  whether  this  decree  is  res 
judicata  that  Louis  Keller  is  the  sole  and 
only  heir  of  Henry  Keller,  deceased.  The 
state  insists  that  it  was  error  for  the  trial 
court  to  admit  the  record  for  the  reason  that 
the  county  court  had  no  Jurisdiction  to  deter- 
mine tlie  title  to  real  estate.  The  defendant 
Insists  that  the  decree  establishes  the  status 
Of  the  heirs  to  the  estate  of  the  deceased, 
and  unless  avoided  In  some  mode  prescribed 
by  law  it  binds  and  concludes  the  whole 
world. 

The  question  was  exhaustively  argued  in 
the  case  of  Fischer  v.  Sklenar  (Na  18980) 
163  N.  W.  861.  After  protracted  deUberatlon 
and  consideration,  it  was  held  in  that  case 
that  the  county  court  in  the  settlement  of  the 
estates  of  deceased  persons  has  Jurisdiction 
to  find  and  determine  who  are  the  heirs  of 
the  deceased.  The  contention  of  the  state 
must  therefore  fall  In  this  respect. 

It  must  be  said  also  that  in  our  opinion 
the  state  faUed  to  produce  sofBdent  evidence 
to  make  a  prima  facie  case,  since  there  was 
no  proof  of  Inquiries  having  been  made  as  to 
the  relatives  of  Keller  at  the  place  where  he 
had  formerly  resided. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

HAMBR.  J.,  not  sitting. 


JOHNSON  et  sL  v.  PETEBSGN  et  al.  ■ 
(No.  18S86.) 
(Supreme  Court  of  Nebraska.     July  10,  1817.) 

(ByUabu*  hy  the  Court.) 

1.  Evidence  <8=»236(3)  —  Heabsat  —  Bxcep- 

TIONS. 

Declarations  derogatory  to  the  title  of  an 
ancestor,  made  by  him  after  he  transferred  ti- 
tle, are  not  admissiUe  as  an  exception  to  the 
Iiearsay  rale  merely  because  the  grantee  ac- 
quired the  property  without  a  monetary  con- 
aeration.  Johnson  ▼.  Petersen,  100  Neb.  208, 
158  N.  W.  414,  overruled. 

[Kd.  Note.— For  other  cases,  see  lilvidence, 
(>nt  Dig.  {  878.1 

2.  KVIDBRCB  «=»270  —  Hbabsat  —  Dkclaba- 
TION. 

Declarations  arainst  the  pecuniary  interest 
of  the  declarant,  when  made,  may  be  admissible 
after  his  death  as  an  exception  to  the  hearsay 
ml& 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1135.] 

3.  EVIDKHCt    4bs»318   —  WBIGHT   AWD    StTMl- 
CIERCT. 

While  the  entire  statement  made  in  con- 
nection with  a  declaration  against  the  interest 
of  the  declarant  may  be  admissible  as  an  excei>- 
tioD  to  the  hearsay  rule,  such  parts  as  are  not 
against  his  pecuniary  interest  may  be  entitled 
to  little  credit,  where  the  evidence  shows  that  in 
those  respects  he  had  strong  motives  for  rais- 
representatloD. 

[ISd.  Note. — For  other  cases,  see  Evidence, 
Ont.  Dig.  H  1166,  1167.] 

4.  Tausia  ®=>357(3) — Consteuotivb  Tbusts— 
■  Bight  of  Bbnei-iciaby. 

Trust  property  conveyed  by  a  trustee  ex 
malefido  to  his  prospective  wife  in  considera- 
tion of  marriage  cannot  he  followed  by  the 
cestui  que  trust,  where  the  grantee  acquired 
title  in  good  faith  without  knowledge  or  notice 
that  the  property  was  purchased  by  her  gran- 
tor with  trust  funds. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  f  549.] 

Morrissey,  O.  J.,  and  Hamer  and  Dean,  JJ., 

dissenting. 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Sutton,  Judge. 

On  motion  for  rehearing.  Judgment  af< 
firmed,  and  former  opinion  overruled. 

For  former  opinion,  see  100  Neb.  265,  168 
N.  W.  414. 

Weaver  &  GUler,  of  Omaha,  and  L.  W. 
Housel,  of  Humboldt,  Iowa,  for  appellants. 
J.  O.  Detweller,  of  Omaha,  for  appellees. 

CORNISH,  J.  Tbia  action  was  begun  by 
the  -heirs  of  Loaa  Petersen,  first  wife  of 
Soren  T.  Petersen,  deceased,  and  who  died 
in  1875  without  issue,  to  enforce  a  trust  in  the 
property  In  controversy,  because  it  was  pur- 
chased with  the  proceeds  of  a  converted  draft, 
Lena  Petersen's  share  in  a  legacy.  Hie  de- 
fendants are  the  children  of  the  deceased  and 
his  second  wife,  Maren,  now  Mrs.  Hansen. 
Defendants  contend  that  the  beneficiaries  ol 
the  trust  cannot  follow  the  property,  even 
though  so  purchased,  because  It  bad  been 
conveyed   by    Petersen    to    his   second    wife 
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(their  mother)  in  18T6  In  consideration  of 
mdrrtage,  and  because  In  divorce  jc>roceedlDgs 
in  1892'  between  fhelr  mother  and  Petersen  the 
propOTty  was  ordered  conveyed  to  their  chil- 
dren, the  defendants.  The  trlaj  court  dis- 
missed the  action,  and  plaintiffs  appealed. 
In  this  court  the  Judgment  was  reversea  and 
title  to  the  property  quieted  In  plalnltffs. 
Johnson  v.  Petersen,  100  Neb.  255,  159  N. 
W.  414. 

Upon  motion  for  rehearing  the  defendants 
ctmtend  that  this  oourt  erred  In  its  considera- 
tion of  the  declarations  of  Petersen,  made 
after  he  had  conveyed  the  property,  and  in 
the  rule  announced  in  the  second  paragraph 
of  the  syllabus  as  follows: 

"In  a  suit  to  declare  a  trust  in  lands,  the  dec- 
larations of  the  ancestor  through  whom  the  de- 
fendants acquired  title,  without  the  payment  of 
a  monetary  consideration,  may  be  received  in 
evidence  against  the  defendants  who  stand  in 
the  place  of  the  ancestor." 

The  declaration  referred  to  Is  evidenced 
by  oral  testimony  and  by  a  letter  written  by 
the  declarant  just  before  he  died,  &a  follows: 
"Omaha,  Nebr.,  June  6,  1912. 

"Nels  Johnson,  Hombolt,  Iowa:  I  thought 
best  to  write  you  a  letter,  as  I  dont  tink  my 
time  is  long  for  this  world.  If  I  know  that  time 
you  was  her  I  would  had  a  talk  with  you.  I 
anderstant  you  was  here  to  investigat  the  raony 
which  Lena  got  from  her  ant. 

"As  I  havent  long  to  live  I  will  tell  you  about 
it.  I  got  the  money  to  week  after  Lena  was 
dead  In  1875.  I  tout  it  was  all  right,  so  I. 
bought  lot  13-20  Nelson's  adrlition  on  which  1 
built  3  houses.  No.  975,  979,  971  North  27 
street,  Omaha,  Nebr.  I  got  the  money  in  a 
draft  to  which  I  had  to  sign  Lena  name.  The 
Duth  (Dutch)  Concil  said  it  would  be  all  right 
so  long  as  she  was  dead  she  could  not  do  it. 
1  did  not  write  you  that  time  as  I  did  not  know 
your  address.  I  did  not  want  to  part  vrith  it, 
but  the  law  say  I  must.  That  dam  bich  of  a 
woman  beat  me  out  of  it  so  I  had  to  submit. 

'The  property  is  now  in  possession  of  four 
children,  namely  Leroy  Peterson,  Leona  Me- 
Cutchen,  Lillian  Deitrick  and  one  what  goes  by 
the  name  of  Kmilie.  She  dont  be  long  to  me.  I 
will  send  this  to  my  Brother  to  send  to  you 
after  my  death,  so  you  will  know  when  you 
get  this  I  will  be  with  Lena. 

"Now  I  think  I  am  square  with  the  world  and 
hope  for  rest. 

"[Signed]    S.    T.    Petersen." 

[1-3]  Under  oar  system  of  Jurisprudence, 
hearsay  testimony  is  not  geaenUly  admissible 
In  evidence.  An  exception  to  this  rule,  based 
upon  the  principle  of  experience.  Is  that  a 
statemoat  asserting  a  fact  distinctly  against 
one's  interest  is  unlikely  to  be  deliberately 
false,  or  heedlessly  incorrect,  and,  being  thus 
sufficiently  guaranteed,  is  admissible  in  evi- 
d^ice,  though  oath  and  cross-examination 
are  wanting;  the  wltneaa  being  unavailable 
because  of  death. 

One  of  the  applications  of  this  exception  to 
the  general  rule  la  that  which  permits  dec- 
larations derogatory  to  his  title  of  one  who 
at  tihe  time  holda  the  title.  Or^  as  stated  In 
negative  form  in  Oonsolldated  XanJi.  Line  CD. 
■v.  Plen,  44  Neb.  887,  82  N.  W.  U12: 
-  "The  declarations  ot  a  former  owner  of  land 
are  not  admiseible  as   against  those  olairains 


und^r  him  when  made  after  he  has  conveyed 
the  land." 

The  owner  of  real  estate  is  not  likely  to 
make  untrue  statem^tts  in  derogatloa  of  bis 
title.  Declarations  derogatory  to  title,  made 
after  parting  with  title,  have  not  that  guar- 
anty of  their  truth  which  the  law  requires; 
nor  does  the  law  recognise  that  the  declara- 
tion la  more  likely  to  be  true  if  the  title  has 
been  parted  with  wittioat  consideration,  than 
if  the  conveyance  waa  for  valuable  oonslder- 
atlon  paid.  In  either  case  the  declaration  is 
ordinarily  inadmissible. 

The  declarations  of  an  ancestor,  from 
whom  those  claiming  title  derived  their  title 
as  heirs,  are  within  the  exception  to  the 
hearsay  rule  a^d  are  admissible  in  evidence. 
The  second  paragraph  of  our  syllabus,  above 
quoted,  la  inaccurate  in  two  respects:  First, 
It  appears  to  make  the  rule  depend  upon 
whether  the  defendants  acquired  title  with- 
out payment  of  a  monetary  consideration, 
when.  In  fact,  the  character  of  the  considera- 
tion does  not  affect  the  rule  as  a  rule  of  evi- 
dence. Second,  the  rule  announced  is  not  ap- 
plicable to  the  case  in  hand.  Here,  the  chil- 
dren did  not  acquire  title  as  heirs  through 
au  ancestor,  but  through  deeds  made  long 
before  Petersen's  death,  and  the  declarations 
were  made  after  parting  with  title,  (con- 
sidered merely  as  declarations  derogatoiy  to 
title,  they  are  inadmissible.  The  rule  an- 
nounced in  the  second  paragraph  of  the  syl- 
labus, in  so  far  as  it  is  contrary  to  the  law 
as  herein  stated,  should  be  overruled. 

We  are  of  opinion,  however,  that  the  par- 
ticular declaration  nnder  consideration  was 
admissible  by  virtue  of  another  application 
of  the  general  exT»ptlon  to  the  hearsay  role 
above  stated.  A  declaration,  which  when 
made  Is  directly  contrary  to  the  pecuniary 
interest  of  the  person  making  it.  Is  admissi- 
ble in  evidence.  An  admission  that  one  has 
converted  to  his  own  use  the  money  of  an- 
other is  within  this  class. 

It  follows  that  the  declarations  of  Peter- 
sen, stating  that  he  converted  the  money  of 
his  first  wife,  which,  if  true,  would  consti- 
tute him  a  trustee  ex  maleficio  of  a  construc- 
tive trust  and  render  his  estate  Ua.ble  there- 
for, are  admissible  in  evidence  for  what  they 
are  worth.  For  a  discussion  of  the  rules  of 
evidence  applicable,  see  2  Wigmore^  Evi- 
dence, a  1082-1086,  and  1467-1461;  also,  4 
Chamberlain,  Modem  Law  of  Bvldence,  H 
2769-2774. 

Upon  further  consideration,  we  are  of  opin- 
ion that  the  Judgment  of  the  trial  court  must 
be  affirmed  for  other  reasons  of  law  and  of 
fact.  Defendants  contend  that  the  seccHid 
wife  was  a  purchaser  for  value  without  no- 
tice of  the,  trust,  and  that  therefore  plaintiffs 
are  not  entitled  to  follow  the  trust  property 
into  defendants'  hands.  Petersen  married 
his  second  wife,  mother  of  defendants,  Sep- 
tember 29,  1876.  He  executed  the  deed 
whlcbi  conveyed 'to.  her  the  property  in  con^ 
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troreirsy  September  25,  1878:  She  tesQfles 
that  tt  was  conveyed  to  ber  In  conalderatlon 
of  the  Intended  marriage;  that  she  did  not 
know  how  Petersen  a<:qulred  the  property. 
On  behalf  of  plaintiffs,  beeddes  Petersen's  let- 
ter, there  was  testimony  by  his  third  wife 
that  she  heard  Petersen  gay  that  the  prop- 
erty was  conveyed  to  the  second  wife  to  pro- 
tect It  from  possible  creditors  of  Petersen 
and  that  the  second  wife  knew  how  he  had 
acquired  the  pnyperty.  Nowhere  does  she 
testify  distinctly  as  to  statements  made  ei- 
ther by  Petersen  or  his  second  wUCe,  showing 
when  the  wife  first  knew  how  Petersen  had 
acquired  the  property;  nor  does  Petersen  in 
either  his  letter  to  Johnson  or  in  the'  one  to 
his  third  wife  state  that  his  second  wife 
knew  of  the  conversion  o<  the  money  at  tbe 
time  she  accepted  the  deed.  A  belief  that 
she  did  know  would  rest  mainly  upon  infer- 
ence and  be  directly  contrary  to  her  sworn 
testimony.  Petersen's  declaratl<ms,  when  ad- 
mitted In  evidence,  are  not  of  much  value  for 
deterinining  the  real  point  In  controversy. 
While  bis  statement  as  to  what  he  did  with 
the  money  is  probably  admissible,  as  part  of 
his  entire  statement,  yet,  considered  by  it- 
self, that  part  of  It  telling  what  he  did  with 
the  money  Is  not  a  statement  against  inter- 
est, but  the  contrary.  Petersen  was  In  the 
money-lending  business,  and  the  evidence 
would  indicate  that  be  was  at  all  times  a 
man  of  some  means.  It  would  be  to  his  in- 
terest to  have  the  property,  which  be  had 
parted  with  and  which  finally  went  to  the 
children,  appropriated  for  what  he  owed  his 
first  wife's  heirs,  instead  of  being  taken  out 
of  his  own  estate.  The  record,  not  his  state- 
ments, shows  that  the  property  in  dispute 
was  not  purchased  until  nearly  a  year  after 
he  received  the  money.  It  is  hard  to  be  sure 
that  this  particular  money  went  into  the  par- 
ticular property  in  dispute.  In  his  love  let- 
ter, written  to  his  third  wife  at  about  the 
time  he  was  divorced  from  his  second  wife, 
he  speaks  of  the  children  (the  defendants)  as 
bastards.  Afterwards,  he  seems  to  have 
been  on  friendly  terms  with  one  of  the  boys; 
but  in  his  last  letter,  written  just  before  his 
death,  be  speaks  of  JE^ilie  as  not  his  child. 
His  malice  and  the  malice  of  his  third  wife 
towards  his  second  wife  and  the  children  are 
apparent  from  the  testimony.  His  declara- 
tions, In  the  light  of  all  the  testimony,  while 
against  pecuniary  interest,  as  above  stated, 
shows  generally  an  unfriendly  feeling  to- 
wards his  second  wife  and  family.  We  are 
of  opinion  that  they  are  not  sufficient  to 
overcinue  the  testimony  of  the  secjond  wife 
that  she  was  the  bona  fide  purchaser  of  the 
pn^rty  in  dispute  without  knowledge  or  no- 
tice of  any  fraud  upon  her  husband's  part. 

[4]  It  is  suggested  as  something  extraor- 
dinary for  Petersen  to  deed,  the  property  to 
his  second  wife  just  before  marriage.  We 
do  not  think  so.  It  is  entirely  within  the 
prcqprletles  for  a  man  about  to  marry  a  wo- 


man  to  give,  and  for  ber  to  take,  in  cooBld- 
eration  of  marriage,  the  projperty  which  Is 
to  be  their  home.  If  fairly  offered  in  the 
rli^t  spirit,  most  women  would  be  glad  to 
take  it  as  a  proof  of  affecti<HL  Besides,  this 
was  Petersen's  manner  of  wooing.  In  -  his 
letter  to  his  third  wife,  he  teUs  ber  that  if 
she. will  come  and  live  with  him  he  will  give 
her  the  old  piano,  or,  If  She  wishes,  buy  her 
a  new  one.  This  last  letter,  written  at  about, 
the  time  he  was  divorced  from  bis  second 
wife,  indicates  that  prerrlous  thereto  there 
bad  existed  am  lmi«oper,  if  not  illicit,  rela^ 
tlon  between  bis  third  wife  and  himself.  She 
did  come  to  live  with  him,  and  they  sustain- 
ed UUdt  relations  with  each  other  for  sever- 
ta  yeans  before  their  marriage.  She  after- 
WATds  conuaenced  divorce  proceedings  against 
him.  Neither  her  testimony  nor  his  etatet 
ments  are  entitled  to  the  highest  credit.  His 
conscience  draws  too  fine  a  line.  Any  friend 
could  have  told  him  that  to  his  wife's  people, 
whose  property  he  had  converted,  there 
would  be  nothing  sacred  In  the  particular 
property  In  contrpversy,  unless  it  would  be 
its  value  How  easy  it  would  have  been  for 
him  to  have  taken  the  other  property,  which 
the  evidence  shows  he  owned  and  was  worth 
more  than  this,  converted  it  Into  cash,  or 
given  It  to  his  wife's  heirs.  They  would 
have  been  entirely  happy  and  his  conscience 
quieted.  Instead  of  that,  his  conscience 
drives  him  to  go  elsewhere  for  prc^perty  to 
pay  his  wife's  relatives  what  be  owes  them* 
ev«n  tbough  it  forces  blm.  to  vlolftte  the 
solemn  decree  of  the  court  m  a  suit  where 
be  wiis  a  party,  and  two  solemn  deeds  of 
conveyance  executed  by  blm. 

Wb«a  Petersen's  second  wife  obtained  a 
divorce  frwn  him,  the  parties  agreed  to  the 
terms  of.  alinnmy.  The  decree  awarded  to 
the  wife  $5,000  and  provided  that  the  proper- 
ty now  in  dispute  should  be  conveyed  to  the 
children;  the  wife  to  have  the  custody  ot 
tbe  children  and  the  use  of  the  property  un- 
til the  youngest  child  should  become  of  age, 
provided  that  she  supported  them.  One  of 
the  grounds  alleged  by  her  for  a  divorce 
was  that  he  insisted  on  appropriating  the 
rents  received  from  the  property  in  dispute, 
although  he  was  worth  $40,000.  Both  of  the 
parties,  in  conformance  with  the  decree,  Join- 
ed in  the  deed  to  the  defendants.  It  is  con- 
tended by  defendants  that,  the  property  be- 
ing awarded  In  lieu  of  payments  in  money, 
they  are  In  the  same  position  as  If  they  bad 
been  awarded  money  and  with  the  money  had 
purchased  the  property. 

If,  at  the  time  the  property  was  deeded 
to  the  second  wife,  she  took  it  in  considera- 
tion of  marriage,  and  we  find  that  she  did, 
theQ  she  would  be  a  bona  fide  holder  for 
value,  unless  she  took  it  with  notice  that  it 
was  trust  property.  We  find  that  she  did 
not  tbsa  know  it  was  trust  property.  We  are 
of  opinion,  also,  that  the  deed  made  by  the 
husband  and  wife,  pursuant  to  the  decree  of 
the  court  in  the  divorce  suit,  constituted  the 


Digitized  by 


Google 


872 


163  NORTHWESTBRN  REFORTEB 


(Mich. 


children  Innocent  purchasers  for  value  of  the 
property  In  dispute.  For  decided  cases,  bear- 
ing upon  these  questions,  see  Leinlnger  Lum- 
ber Co.  V.  Dewey,  86  Neb.  659,  126  N.  W.  87, 
21  Ann.  Cas.  471;  National  Exchange  Bank 
V.  Watson,  13  B.  I.  91,  43  Am.  Rep.  13;  Bow- 
man &  Ciockrell  v.  Baker,  147  Ky.  437,  144 
S.  W.  383;  Sloan  v.  Coburn,  26  Neb.  607,  42 
N.  W.  726,  4  L.  R.  A.  470;  McClatchey  v.  An- 
derson, 84  Neb.  783,  122  N.  W.  67 ;  Pottenger 
V.  Bailey,  8  Ohio  Dee.  (Reprint)  106;  Ryder 
v.  Ryder,  244  111.  297,  91  N.  B.  451;  Scbeps 
T.  Bowery  Savings  Bank,  97  App.  Dlv.  434, 
90  N.  y.  Supp.  26. 

For  the  reasons  given  herein,  the  state- 
ment of  law  announced  in  the  second  para- 
graph of  the  syllabus  of  oar  previous  opin- 
ion is  overruled,  and  the  Judgment  of  the 
trial  court  is  affirmed, 

MORRISSET,  C.  J„  and  HAMER  and 
DEAN,  JJ.,  dissent 


BROWN,  Pros.  Atty.,  v.  LAWRENCE. 

(No.  39.) 

(Supreme  Court  of  Michigan.    July  26,  1917.) 

Apfeai.  and  Errob  <g=>781(l)  —  Disposittow 
OF  Cause — Change  of  C^BCtTMSTANCES. 
Where  judgment  lasting  corporation  presi- 
dent was  rendered,  and  he  brought  error,  and 
thereafter  the  stockholders  at  a  new  election 
chose  a  new  set  of  ofBcers,  tlie  ciuestion  whether 
the  ouster  was  proper  became  a  moot  question, 
and  the  writ  of  error  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  63,  8122.] 

Error  to  Circuit  Court,  Ingjiam  County; 
Charles  B.  Collingwood,  judge. 

Proceeding  in  the  nature  of  quo  warranto 
by  William  O.  Brown,  Prosecuting  Attorney, 
on  the  relation  of  George  H.  Vaa  Buren, 
against  Fred  S.  fjawrence.  Judgment  of 
ouster,  and  defendant  brings  error.  Writ  of 
error  dismissed. 

Argued  before  KTJHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Mc Arthur  Sc  Dunnebacke  and  Person, 
Thomas,  Shields  &  Sllsbee,  all  of  Lansing,  for 
appellant  Selling  &  Brand,  of  Detroit  for 
appellee. 

STONE,  J.  This  is  a  proceeding  by  in- 
formation in  the  nature  of  quo  warranto, 
filed  In  the  Ingham  circuit,  to  Inquire  by 
what  warrant  the  defendant  claimed  to  hold, 
use,  exercise,  and  enjoy  the  offices  of  direc- 
tor and  president  of  the  Lawrence  &  Van 
Buren  Printing  Company,  a  corporation  cre- 
ated by  the  authority  of  the  state  of  Michi- 
gan, under  Act  No.  232  of  the  Public  Acts  of 
190?.  The  legality  of  the  election  of  directors 
at  the  stockholders'  meeting  of  July  16, 1915, 


was  involved  in  tills  proceeding.  There  was  a 
judgment  of  ouster  of  the  defendant  entered  in 
the  circuit  court  on  April  28,  1916,  and  be 
brought  the  case  into  -this  court  by  writ  of 
error;  said  writ  having  Issued  aa  June  18, 
1916.  On  the  17th  day  of  April,  1917.  the 
following  suggestion  was  filed  la  thia  court 
and  a  copy  thereof  served  on  the  attorneys 
for  the  defendant: 

"And  now  comes  the  relator,  by  Selling  4t 
Brand,  his  attorneys,  and  suggests  of  record  as 
haying  a  bearing  upon  the  questions  here  in- 
volved the  following  circumstances  which  have 
occurred  since  the  entry  of  the  order  of  ouster 
in  the  lower  court  against  the  respondent  as 
director  and  president  of  the  Lawrence  &  Van 
Buren  Printing  Company,  a  Michigan  corpo- 
ration: 

"(1)  That  at  a  meeting  of  the  stockholders  of 
the  Lawrence  &  Van  Bnren  Printing  Company 
held  upon  August  17,  1916,  a  board  of  direc- 
tors consisting  of  Fred  S.  Lawrence  (the  present 
respondent),  Henry  N.  Lawrence,  and  Roy 
Hurd,  were  elected  directors  for  one  year ;  that 
in  a  proceeding  heretofore  had  in  the  circuit 
court  for  the  county  of  Ingham,  that  court  hav- 
ing jurisdiction,  by  a  final  judgment  entered 
and  not  appealed  mm,  it  was  determined  that 
the  meeting  electing  the  said  Fred  S.  Ijawrence, 
Henry  N.  Lawrence,  and  Roy  Hurd  was  a  valid 
meeting,  and  that  they  were  properly  and  duly 
elected  directors  for  the  period  of  one  year  from 
and  after  their  election. 

"(2)  That  the  board  of  directors  so  elected 
thereafter  qualified  and  met  and  have  elected  of- 
ficers for  the  year  beginning  from  and  after  tiie 
time  of  their  election. 

"(3)  As  a  result  whereof  it  has  become  imma- 
terial whether  the  said  respondent  was  properly 
ousted  as  director  and  president  of  the  Law- 
rence A  Van  Buren  Printing  Company  for  the 
term  beginning  July  16, 1915,  inasmuch  as  there 
is  now  a  duly  elected  board  of  directors  of  said 
corporation  of  whom  the  respondent  is  one  and 
said  board  has  elected  a  president  for  the  cur- 
rent year,  said  respondent,  who  has  qualified. 
"[Signed]  SelUng  &  Brand, 

"Attorneys  for  Relator." 

ISiis  suggestion  was  duly  verified;  and 
it  is  the  claim  of  counsel  for  appellee  that 
the  same  was  properly  filed  and  served  un- 
der the  provisions  of  section  26  of  chapter 
20  of  the  Judicature  Act  (Pub.  Acta  1915. 
No.  314).  Without  passing  upon  that  polut 
it  may  be  said  that  it  does  appear  by  state- 
ment of  counsel  for  appellant  that  the  mat- 
ters contained  in  the  suggestion  are  true 
In  fact  and  that  the  matter  of  costs  baa 
been  adjusted  by  counsel.  We  have  nothing 
before  us,  therefore,  but  abstract  questions 
of  law,  which  do  not  rest  upon  existing  facts 
or  lights.  The  questicxis  Involved  are  moot 
questions,  and  the  case  becomes  a  moot  cas^ 
which  we  must  decline  to  consider.  When  it 
appears  by  the  record  tliat  action  by  the 
court  would  be  futile,  by  reason  of  the  lapse 
of  time,  the  case  will  be  dismissed.  Schoo- 
wlnk  V.  Ferguson,  191  Mich.  284,_  167  N.  W. 
720,  and  cases  there  cited. 

The  writ  of  error  is  dismissed,  without 
costs. 
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STANTON  V.  STANTON.    (No.  117.) 
(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  DivoHCE  i8=>130  —  Cbtjblty  —  Sufficiknct 
or  Evidence. 

Evidence  in  a  wife's  bill  for  divorce  on  the 
froand  of  cruelty  held  to  sustain  a  decree  in  her 
favor. 

[Ed.  Note.— For  other  cases,  see  IMvorce, 
Cent  Dig.  H  442-M5.J 

2.  DiVOKCE    (S=>51  —  OBTntLTT  —  RlNEWAl    OF 

Obiginai.  Act. 
A  husband's  act  of  cruelty  renewed  his  oris- 
innl  acts  of  a  similar  character  which  the  wife 
might  have  condoned. 

[Ed.    Note.— For   other    cases,    see    Divorce, 
Cent.  Dig.  {§  185-187.] 
8.  DivoBCE  «=s>249(l)— Adjustment  of  Pbop- 

EBTT  Mattebs— Statute. 
Under  the  Judicature  Act,  c.  8,  g  1  (No.  314, 
Pub.  Acts  1915)  the  circuit  court,  on  granting 
an  absolute  decree  of  divorce,  had  power  to  ad- 
just property  matters  and  make  an  accounting 
in  the  proceeding,  where  proper  allegations 
therefor  were  made  in  the  bilL 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  701-703.] 

4.  Divorce  «=3240(5)—Aximont— Amount. 

An  order,  on  granting  an  absolute  divorce 
to  a  wife,  that  $2,500  of  her  own  money  be  re- 
tamed  to  her  and  awarding  her  the  homestead 
held  by  them  jointly  and  the  furniture  in  the 
home  as  jpermanent  alimony,  in  view  of  the 
amount  of  property  she  had  contributed  to  the 
httsbaad's  estate,  consisting  of  three  tracts 
worth  about  $5,6(X>,  and  in  view  of  liis.  posses- 
sion of  personal  property  valued  at  $2,<X)0,  was 
equitable. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S|  678,  680.] 

Appeal  from  Circuit  Coort,  Van  Baroi 
Cotintj,  Id  Ctaanc^y;  James  O.  Tucker, 
JndTO. 

Bill  by  Myrtle  E.  Stanton  against  Lee  W. 
Stanton  for  divorce  and  for  alimony  and  an 
accounting.  Decree  for  plaintiff  awarding 
her  certain  property  as  alimony,  and  defend- 
ant i^iq;)eal8.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTBANDBE,  BIRD,  MOOBE,  STEBKB, 
BBOOKE,  and  FELLOWS,  JJ. 

Tboa.  J.  Cavanaugh,  of  f>aw  Paw,  for  ap- 
pellant. Barl  I&  Burhans  and  David  Ander- 
son, both  of  Paw  Paw,  for  appellee. 

KUHN,  C.  J.  The  bill  tiled  in  this  case 
prays  for  a  divorce  and  alimony,  and  in- 
cidentally an  accounting  involving  dealings 
between  the  parties. 

[1]  The  parties  v^ere  married  oa  April  6, 
1894.  The  plaintiff's  father  at  the  time  of 
the  marriage  bought  a  40-acre  farm  for 
them,  paying  $1,700  therefor,  and  took  the 
deed  in  the  names  of  the  parties  hereto  as 
husband  and  wife,  making  them  a  present  of 
fl,(XK)  of  the  purchase  price  and  leaving  a 
mortgage  of  $700  upon  the  property.  This 
farm  has  been  the  home  of  the  parties  during 
the  whole  of  their  married  life.  As  they  were 
thrifty,  they  soon  paid  off  the  $700  mortgage, 
and  the  husband  bought  30  acres  more  and 
also  received  n  5-acre  parcel  from  his  father's 


farm,  and  bought  out  two  other  6-acre  parcels 
from  other  heirs  of  his  father.  At  the  time 
of  the  trial  of  this  controversy  be  owned  the 
30  acres  before  referred  to,  which  the  court 
held  were  worth  $1,200,  tlie  15  acres  of  liis 
father's,  worth  $1,100,  and  the  parties  owned 
the  40-acre  farm  Jointly,  which  the  court 
held  to  be  worth  $3,200,  and  the  court  also 
found  that  the  husband  owned  personal  prop- 
erty aside  from  any  bdcwgings  of  his  wife  to 
the  value  of  $2,000.  The  plaintiff's  father 
died  on  December  28,  1911,  and  she  received 
money  at  various  times  from  his  estate,  so 
that  in  February,  1914,  she  had  $3,753.24  on 
deposit  In  certificates  la  various  banks.  The 
parties  have  three  children,  the  eldest. being 
a  daughter  aged  20  years  at  the  time  of  the 
trial,  a  daughter  named  Velma,  aged  6,  and 
a  son,  Mark  Ix,  aged  3  years. 

The  record  is  craivinclng  that  the  defend- 
ant is  a  hard-working,  sober,  and  industrious 
man,  but  it  also  discloses  that  there  was 
more  or  less  Crictioa  and  unpleasantness  dur- 
ing the  whole  of  their  married  life.  It  ap- 
pears that  the  defendant  was  of  a  jealous  dis- 
position, and  that  In  1912  he  accused  the 
plaintiff  of  Infidelity  with  the  minister  of  the 
church  which  they  attended  and  openly  stat- 
ed that  one  of  his  children  was  not  bis  child. 
Mrs.  Stanton  became  afflicted  with  tuber- 
culosis, and  desired  to  go  to  Arizona  to  seek 
restoration  of  her  health.  There  was  some 
dispute  between  them  over  this  contemplated 
trip,  but  the  husband  Anally  consented,  and 
the  plalntlfl  started  for  Arizena  <m  Fiebmary 
18,  1914,  and  returned  about  May,  1916. 
While  she  was  there  the  defendant  paid  ho: 
two  visits,  one  in  June,  1914,  and  the  sec- 
ond time  In  May,  1915,  when  he  brought  her 
back  home  with  him.  During  the  last  trip 
the  defendant  secured  possession  of  tlie  cer- 
tificates of  deposit;  Mrs.  Stanton  having  in- 
dorsed them  to  her  husband  in  order  that  he 
might  be  able  to  renew  them  and  collect  the 
Interest  on  tii&n.  It  is  her  dalm  that  it 
was  the  express  understanding  that  he  would 
renew  them  in  her  own  name  and  return  them 
to  her.  Instead  of  doing  this,  he  renewed 
them  mostly  in  the  joint  names  of  himself 
and  wife,  and  placed  $1,000  thereof  In  his 
own  nome.  After  her  return  she  was  anxious 
to  get  hold  of  these  certificates,  and  this  led 
to  further  controTersy.  She  continued  to 
grow  worse,  and  finally,  in  September,  1916, 
she  went  to  a  tuberculosis  hospital  in  Kala- 
mazoo, where  she  was  at  the  time  the  bill  was 
filed,  and  remained  up  to  the  time  of  the 
trial. 

The  learned  circuit  judge  who  heard  the 
case  made  a  decree  granting  the  plaintiff  an 
absolute  divorce  and  disposing  of  their  prop- 
erty matters  aa  follows:  He  ordered  $2,500 
of  her  own  money  to  be  returned  to  her,  and 
awarded  her  the  homestead  held  by  *them 
jointly  and  the  furniture  in  the  home  as 
permanent  alimony.  The  custody  of  the  dill- 
dren  was  temporarily  provided  for,  the  ex- 


tesaVot  oUier  eaee* sm  mud*  topleand  KKT-NUUBER  In  all  Key-Numbered  Dtge«t>  and  Indazci 


Digitized  by 


Google 


■874 


163  NOBTHWBSTBBN  REBOBTEB 


-(lUgi. 


pease  to  be  borne  by  the  parties  equally,  and 
their  final  disposition  yraa  reserved  for  future 
determination. 

Counsel  for  the  appellant  says  there  are 
three  questions  here  for  determination: 

"(1)  Is  plaintiff  entitled  to  a  decree  of  di- 
vorce? 

"(2)  Did  the  court  have  jurisdiction  to  dispose 
of  the  property  in  the  manner  indicated  by  the 
decree? 

"(3)  If  80,  was  the  court  justified  in  award- 
ing the  plaintiff  the  amount  of  alimony  indicat- 
ed and  especially  in  taking  from  the  defendant 
the  home  in  which  be  and  the  children  were  liv- 
injr  at  the  time  of  the  decree?" 

This  record  presents  a  most  unfortunate 
situation,  and  It  Is  to  be  sincerely  regret- 
ted that  they  cannot  live  together.  The 
question  that  confronts  us,  however,  is 
whether  there  was  adequate  proof  to  entitle 
the  plaintiff  to  a  decree  of  divorce.  Upon 
this  we  agree  with  the  trial  Judge.  Grant- 
ing that  the  defendant  was  left  at  home 
with  his  children  in  an  unfortunate  situa- 
tion, it  must  also  be  borne  in  mind  that 
the  wife,  suffering  from  a  dreaded  and  wast- 
ing disease,  was  far  from  her  home,  among 
strangers,  looking  for  encouragement  and 
consolation  from  those  at  home.  Instead 
of  receiving  It,  defendant  wrote  her  a  letter 
which  the  trial  Judge  characterized — 
"  *  *  *  the  most  brutal  letter  I  bave  ever 
heard  read,  hinting  that  she  was  at  the  time  and 
while  in  Arizona  unduly  intimate  with  men. 
So  far  as  this  case  shows,  there  was  no  possible 
foiudation  for  any  such  hint  or  charge." 

[2}  Cotmsed  seek  to  palliate  this  offoise 
by  saying  that  def^dant  was  nervous,  and 
that  be  was  worried  over  the  large  ezpendl- 
■ture  of  money  which  her  stay  there  neces- 
sitated. But  this  does  not,  in  our  opinion, 
Justify  such  a  course  of  conduct,  nor  does 
it  Justify  his  making  the  charge  of  her  in- 
timacy with  the  minister  on  the  occasion 
of  the  visit  of  the  sheriff  of  the  county  to 
t&eir  hOBoe  after  their  return  from  the  West 
Tills  act  of  cruelty  on  his  part  renewed 
the  original  acts  of  a  similar  character 
which  plaintiff  may  have  coDdontd.  See 
Bistedt  V.  Hstedt,  187  Mich.  371,  153  N.  W. 
676. 

[3]  We  are  also  of  the  opinion  that  the 
court,  by  virtue  of  section  1,  c.  8  of  the 
Judicature  Act  (Act  No.  814  of  the  Public 
Acts  of  1915),  had  the  power  to  adjust  the 
property  matters  and  the  accounting  in  the 
divorce  proceedings;  proper  allegations  hav- 
'  Ing  been  made  in  the  bill.  It  also  appears 
that  no  objection  was  made  on  this  ground 
on  the  trial  below  nor  upon  the  settlement 
of  the  decree,  and  the  question  was  not 
raised  until  the  brief  was  filed  in  this  court. 
See  Jeup  v.  State  Fire  Marshal,  li;2  Mich. 
231,  148  N.  W.  340. 

[4]  We  also  agree  with  the  findings  of  the 
drcoit  Judge  as  to  alimony  and  the  account- 
ing. Considering  the  amount  of  property 
she  contributed  and  the  money  in  her  ,own 
name  when  she  left  for  the  West,  we  think 


the  award  made  by  the  trial  Judge  is  fair 
and  equitable. 

The  decree  of  the  court  below  Is  affirmed, 
with  costs  to  the  appellee. 


LIETZAU  V.  METZAU.    (No.  126.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  DivoBCE  ®=>130— Extreme  Cbueltt— Evi- 

DENCK — SnFFICIENCY. 

Evidence  in  divorce  suit  held  sufDcient  to 
warrant  a  decree  for  the  husband  on  the  ground 
of  extreme  cruelty  on  the  part  of  the  wife. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Oent  Dig.  $§  442-445.] 

2.  DivoBCX  4=9252  —  DisposmoN  of  Pbop- 

EBTT. 

In  a  divorce  suit  where  decree  was  granted 
for  the  husband  on  the  eronnd  of  extreme  cruel- 
ty On  the  part  of  the  wife,  held,  that  wife  had  no 
reason  to  complain  where  she  received  one-half 
of  all  the  property  accumulated  during  the  mari- 
tal relations  and  what  she  had  at  the  time  of  her 
marriage. 

[Ed.  Note.— For  otter  cases,  see  Divorce, 
Cent  Dig.  SS  713-715.] 

Appeal  from  Qrcuit  Court,  Wayne  Coun- 
ty; Orien  S.  Cross,  Jndge. 

Action  by  Max  Lietzau  against  Hedwig 
Lletzau.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  3J. 

Wm.  Henry  Gallagher  and  Francis  T.  Mc- 
Gann,  both  of  Detroit,  for  appellant  Baable 
&  Bauble,  of  Detroit,  for  appellee. 

KUHN,  O.  J.  The  plaintiff,  who  at  the 
titne  Was  43  years  of  age,  upon  August  21, 
1893,  married  the  defendant,  17  years  of  age. 
He  was  a  widower  with  four  children  living 
in  and  owning  a  small  home  on  Mack  avenue, 
in  the  city  of  Detroit  and  the  property,  stood 
in  his  name  at  the  time  of  the  hearing  of  this 
cause.  The  defendant  bore  unto  him  two 
sons,  Alfred  and  Walter,  who  were  of  the 
ages  of  19  and  18  years  req>ectively.  The  de- 
fendant, when'  she  came  to  the  plaintiff,  was 
without  means  or  separate  estate,  and  the 
parties  lived  together  for  about  20  years,  dur- 
ing which  time  the  plaintiff  worked  steadUy 
as  a  brewer,  turning  his  weekly  wages  over 
to  the  defendant  regularly.  In  1806  they  de- 
cided to  invest  In  a  new  property  and  to 
erect  a  two-family  flat  thereon  The  lot, 
which  was  on  Pulford  avenue,  was  selected 
by  them  both,  and  the  plaintiff  gave  the  de- 
fendant the  money  to  make  the  first  payment 
He  also  mortgaged  his  Mack  avenue  property 
for  $1,000,  .which  sum  he  gave  to  her,  and  it 
is  his  claim  that  it  was  agreed  between  them 
that  this  property  should  be  held  and  owned 
by  them  Jointly.  The  defendant  who  looked 
after  the  details  of  the  purchase,  had  the 
deed  made  out  In  her  name  alone,  and  re- 
corded the  same  and  proceeded  to  erect  a 
two-family  fiat  on  the  lot,  which,  when  com- 
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plet^,  Bbe  looked  after  and  collected -tb& 
leat. 

It  is  the  claim  of  the  plalntlfF  that  he  ia 
unable  to  read'  English  and  speaks  the  lan- 
guage Imperfectly,  and  that  he  tried  on  many 

.occasions  to  find  out  whether  his  name  was 
tncluded  la  the  deed,  and  was  finally  told  by 
the  defendant  that  the  deed  bad  been  made 
in  her  name  alone.  Since  that  time  the 
parties  seem  to  have  been  in  trouble  and  in' 
Utigatlon.  Plaintiff  filed  a  bill  for  divorce 
praying,  among  other  things,  that  he  be  de- 
creed his  interest  in  the  Pulford  avenue  prop- 
eny  Tbls  ease  was  referred  to  the  domestic 
relations  court,  whldb  was  then  in  e^dstotce. 
Judge  Lacy,  after  hearing  the  case  in  Janu- 
ary, 1914,  refused  to  sign  a  decree  for  dl- 
Toroe,  hut  did  decree  to  the  pl&lntlft  an  un- 
divided one-half  interest  in  the  Pulford  ave- 
nue property.  The  defendant  shortly  there- 
after filed  a  bill  of  review,  and  succeeded  in 
having  the  decree  .with  reference  to  the  prop- 

■«-ty  set  aside.  The  plaintiff  In  the  meantime 
had  filed  another  bill  for  divorce,  and  Imme- 
diately upon  the  decree  of  Judge  Lacy  having 
been  set'  aside,  also  filed  a  separate  bill  to 
have  his  interest  in  the  Pulford  avenue  prop- 
erty decreed  to  him.  These  two  causes  were 
consolidated,  and  were  heard  by  Judge  Cross 
sitting  in  the  Wayne  circuit  court,  who  de- 
creed a  divorce  for  the  plaintiff  and  ordered 
that  the  i»operty  standing  in  the  names  of 
the  said  parties  or  either  of  them,  together 
with  all  the  household  fixtures,  be  divided 
bet^reen  them,  share  and  share  alike.  I^  is 
from  this  decree  that  the  defendant  appeals. 

'  [1]  It  is  the  claim  of  the  plaintiff  that 
when  the  parties  .went  home  after  the  domes- 
tic relations  court  hearing  he  endeavored 
again  to  live  with  the  defendant,  but  that  she 
refused  ,to  live  vrlth  him  unless  he  consented 
to  have  Judge  Lacy's  decree  set  aside  and 

■give  her  all  of  the  Pulford  avouie  property. 

•He  testified  that  she  refused  to  occupy  bis 
bed,  and  that  they  lived  separately  from  that 
time  on,  he  doing  bis  own  cooking,  and  that 

■«be  refused  to  care  for  htm  and  her  tons. 

'  We  think  It  18  unnecessary  to  further  discuss 
the  testimony  or  tfie  facts  sought  to  be  es- 
tablished. It  is  the  contention  of  the  defend- 
ant that  a  decree  should  not  be  based  upon  a 
single  refusal  to  cohabit,  and,  while  we  are 
not  prepared  to  say  that  a  decree  should  be 
granted  If  that  were  all  the  complaint  in  this 
case,  nevertheless,  on  the  entire  record,  con- 
sidering the  relations  of  the  parties,  her 
treatment  of  this  man  In  trying  to  get  his 
property  away  from  him,  refusing  to  provide 
proper  meals  for  him  and  look  after  his  com- 

•fbrt,  constituted  such  a  course  of  conduct, 
together  with  her  refusal  to  live  and  co- 
habit with  him,  as  to  warrant  the  court  in 

•  decreeing  a  divorce  on  the  ground  of  extreme 
cruelty. 

.  W  We  are  also  of  the  opinion  that  the  dls- 
trlbutlonf  of  the  property  was  exceedingly 


eaoltable  and  talr,  and  that  the  defendant 
had  no  reason  to  complain  as  by  the  decree 
she  receives  one-half  of  all  the  property  ac- 
cumulated by  them  including  the  Mack  ave- 
nue house  which  he  bad  at  the  time  of  his 
marriage  to  her.  The  testimony  was  taken 
in  open  court,  and  .we  find  nothing  in  this 
record  to  Indicate  that  the  conclusions  of  the 
oircoit  Judge  were  not  fully  warranted  and- 
his  decree,  a  just  one. 

It  is  therefore  afiirmed,  but  without  costs 
to  either  party. 


BUSH  V.  HAIRE  et  aL     (No.  79.) 
(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  Pabtnebship    ®c9l8 — Creation— Consent. 

The  consent  of  all  the  parties  is  essential  to 
create  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  4J 

2.  Pabtnebship  €=>53  —  Relation  —  Bubden 
OP  PRoor. 

In  an  attempt  to  establish  a  partnership 
inter  se,  the  burden  is  on  the  one  seeking  to 
prove  the  relatioDship  by  clear  and  preponderate 
ing  evidence. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  76,  79.] 

3.  Partnership  €=>5d— Relation— Evidence 
—Sufficiency. 

In  a  suit  for  an  accounting  and  for  dissolu- 
tion of  a  partnership,  evidence  held  insufficient 
to  establish  that  the  intentio^t  of  the  parties 
was  to  engage  in  a  general  partnership. 

[Ed.  Note.— For  other'  cases,  see  Partnership, 
Cent.  Dig.  ff  76,  79.7 

4.  Pleading  ©=9397  —  Vabiance  —  Reliep 
Awarded. 

Where  the  plaintiff's  bill  of  complaint  is 
framed  solely  on  theory  of  a  general  partnership, 
relief  can  only  be  granted  on  that  theory. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  1337.]  ■ 

Appeal  from  Circuit  Court,  Charlevoix 
County,  in  Chairaary;  James  &  Sullivan, 
Judge. 

Bin  by  Stanley  A.  Bush  against  Clark 
Uaire  and  another.  Decree  for  plaintiff,  and 
defendants  appeal.    Reversed  and  rendered. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  bird,  STEERE,  BROOKE, 
and  FELLOWS,  JJ.  . 

Harris  &  Ruegsegger,  of  Boyne  City  (Geer, 
Williams  &  Martin,  of  Detroit,  of  counsel), 
for  appellants.  Clink  &  WilUams,  of  East 
Jordan,  for  appellee. 

KUHN,  C.  J.  It  is  the  plaintiff's  conten- 
tion that  on  or  about  May  15,  1911,  he  and 
the  defendant  Clark  Hnlre,  at  that  time  resi- 
dents of  the  city  of  E^st  Jordan,  entered  Into 
a  copartnership  for  the  purpose  of  dealing 
in  real  estate,  purchasing  and  selling  and 
aiding  in  the  purchasing  and  selling  of,  real 
estate,  timber  lands,  lumber  and  timber  and 
options  thereon;  that  the  firm  name  was  to  be 
Bush  &  Haire  and  edl  purchases  and  deals  of 
the  firm  were  to  be  made  in  the  name  of  Mr. 
Haire  or  Mr.  Bush,  or  in  the  name  of  Bush 
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6  Halre,  and  that  &1I  land,  timber  lands,  lum- 
ber, and  timber  were  to  be  partnership  prop-' 
crty,  regardless  of  whether  they  were  pur- 
chased In  the  name  of  Bush  &  Halre,  Stanley 
A.  Bush,  or  Clark  Halre;  that  the  partner- 
ship was  to  continue  for  an  Indefinite  tlnie, 
and  that  they  were  to  share  the  profits  and 
losses  equally.  The  bill  prays  for  an  ac- 
counting of  the  alleged  copartnership  moneys 
by  Clark  Halre,  for  a  dissolution  of  the  co- 
partnership and  for  a  decree  that  the  de- 
fendant Clark  Halre  pay  any  sum  or  sums 
found  to  be  due  the  plaintiff  upon  an  ac- 
counting. The  defendant  denies  that  any 
general  copartnership  existed,  and  says  that 
all  his  dealings  with  the  plaintiff  were  sep- 
arate and  distinct  transactions,  and  that  Mr. 

'Bush  never  had  any  interest  in  any  of  the 
sales  or  options,  unless  he  performed  some 
service  iu  connection  with  the  sale,  and  in 
the  deals  in  which  they  were  jointly  Inter- 
ested any  profit  resulting  therefrom  has  been 
divided  with  Bush.  In  this  'case  we  have  the 
benefit  of  the  testimony  of  the  parties  in  in- 
terest, and  a  square  question  of  fact  is  pre- 
sented. The  trial  judge,  after  hearing  the 
testimony,  in  his  findings  sustained  the  con- 
tention of  the  plaintiff  and  found  the  exist- 
ence of  such  a  copartnership. 

[1]  In  approaching  the  consideration  of 
this  question  of  fact  the  first  and  basic  prin- 
ciple underlying  a  copartnership  should  be 
held  la  mind,  namely,  that  consent  of  ail  the 
parties  must  be  found  in  order  to  create  such 
a  relation..  It  may  be  expressed  or  implied, 
but  it  must  be  manifested  or  signified  in 
some  way,  by  writing,  by  parol,  or  by  con- 
duct. Mr.  Justice  Cooley  concisely  said  in 
Beecber  v.  Bush,  45  Mich.  188,  at  page  193, 

7  N.  W.  at  page  7S5  (40  Am.  Rep.  465): 

."If  parties  intend  no  partnership  the  courts 
slionld  give  effect  to  tlicir  intent,  unless  some- 
body hns  been  deceived  bytheir  acting  or  assazn- 
ing  to  net  as  partners;  and  any  such  case  must 
stand  upon  its  peculiar  facts,  and  upon  special 
equities." 

And  again,  (45  Mich,  on  page  2(X),  7  N.  W. 
on  page  789  [40  Am.  Rep.  465])  he  says: 

"  ♦  *  *  Except  when  one  allows  the  public 
or  Individual  dealers  to  be  deceived  by  the  ap- 
pearances of  partnership  when  none  exists,  he 
is  never  to  be  charged  as  a  partner  unless  by 
contract  and  with  intent  be  has  formed  a  rela- 
tion in  wliich  the  elements  of  partnership  are  to 
be  found.  And  what  are  these?  At  the  very 
least  the  following:  Community  of  interest  in 
some  lawful  commerce  or  business,  for  the  con- 
duct of  which  the  parties  are  mutually  princi- 
pals of  and  agents  for  each  other,  with  genera] 
powers  within  the  scope  of  tiie  business,  which 
powers  however  by  agreement  between  the  par- 
ties themselves  may  be  restricted  at  option,  to 
the  extent  even  of  making  one  the  sole  agent  of 
the  others  and  of  the  busineas;" 

In  a  somewhat  similar  and  more  recent 
case  (Miller  v.  Casey,  176  Mich.  221,  at  page 
228,  142  N.  W.  589,  at  page  591)  Chief  Jus- 
tice Steere  said  the  following:' 

"It  is  true  tliat  a  court  of  equity  may  hold 

real  estate  standing  in  the  name  of  individual 

partners  to  be  partnership  property,  where  the 

^cts,  words,  and  conduct  of  the  parties  show  it 

to  bare.bieeB  treated  as  such,  and  that  such  was 


their  thought  and  intent;  but  this  must  be  con- 
vincingly estabUshed  by  clear,  preponderating 
evidence." 

[2, 3]  Having  also  In  mind  the  weH-estab- 
Ushed  rule  that  in  an  attempt  to  establish  a 
partnership  Inter  se  the  burden  rests  upon 
him  who  seeks  to  prove  it,  and  that  it  must 
be  established  by  preponderating  evidence, 
we  do  not  think  that  tills  record  can  be  read 
and  the  conclusion  arrived  at  that  it  was  the 
intention  of  the  parties  involved  to  engage  in 
a  general  copartnership  for  the  purposes  set 
forth  by  the  plalntlfl  in  his  bUL  It  would  not 
be  profitable  to  attempt  to  review  oU  the  tes- 
timony, but  it  will  be  snSacient  to  call  atten- 
tion to  some  of  the  consideratloDs  that  have 
forced  this  conclusion.  No  written  instm- 
ment  or  memorandum  in  -writing  is  produced 
to  establish  it,  and  the  proofs  in  support  of 
plaintifTs  contention  rest  entirely  upon  the  al- 
leged parol  agreement  and  certain  alleged  ad-  - 
missions  by  the  defendant.  The  testimony  of 
the  plaintiff  to  sustain  his  c(»iteatloa  Is  aa 
follows: 

"Q.  Well,  Mr.  Bnsh,  tell  the  whole  conversa- 
tion; everything  you  talked  about.  A.  We 
made  an  ajireement  to  handle  real  estate  and 
timber  lands  and  options  and  commissions  on 
lumber,  and  the  partnership  was  formed  for  an 
indefinite  length  of  time,  and  the  losses  were  to 
be  divided  equally  and  the  profits,  if  any,  were 
to  be  equally  divided  and  the  title  to  the  differ- 
ent properties  that  we  purchased  were  to  be 
taken  in  the  names  of  Mr.  Haire  or  myself,  or 
in  the  name  of  Bush  &  Haire.  Q.  How  did  yon 
arrive  at  the  name  of  Bush  &  Haire?  A  Mr. 
Haire  suggested  that  name." 

This  conversation  was  supposed  to  have 
taken  place  on  or  about  the  15th  of  May, 
1011,  in  the  home  of  the  plaintiff  and  in  the 
presence  of  his  wife.  The  exact  date  is  not 
fixed.  Mrs.  Bush  testified  In  reference  to  this 
08  follows: 

"I  recall  Mr.  Bnsh  and  Mr.  Haire  talking  of 
going  into  business  togeth*  at  our  home  in 
South  Arm  in  the  spring  of  1911.  It  waa  about 
real  estate  and  timber,  and  the  fact  that  they 
were  to  divide  the  profits  and  losses  equally. 
They  discussed  different  pieces;  Mr.  Haire  was 
interested,  discussing  things  that  he  thought  was 
good  business  in  the  south  where  he  had  just  re- 
turned from ;  he  spoke  of  the  dyeing  business 
and  the  furniture  business,  and  spoke  of  the 
possibility  of  profits  in  that.  Mr.  Bush  spoke  of 
the  timber  business  and  the  profits  in  that;  pos- 
sible profits.  They  discussed  the  different  Ward 
lands  and  possible  Porter  lands,  and  the  profits 
in  those.  And  the  name  of  the  firm  was  to  be 
Bush  &  Haire,  and  the  title  was  to  be  taken  in 
any  of  their  names;  either  Bush  &  Haire,  or 
Clark  Haire,  or  Stanley  A.  Bush.  Mr.  Bush  and 
Mr.  Haire  and  myself  were  present,  although  I 
was  in  the  adjoining  room.  I  don't  know  how 
they  came  to  agree  on  the  firm  name.  Afterward 
1 1  heard  conversation  between  my  hnsband  and 
Mr.  Haire  in  regard  to  business  transactions  in 
relation  to  timber  and  lumber  very  frequently. 
They  were  to  our  house  a  great  deal,  and  we 
were  at  their  house  at  times.  When  a  deal  had 
been  completed  there  was  discossion  concerning 
that,  to  the  exclusion  of  almost  everything  else. 
Mrs.  Haire  was  present  on  a  great  many  occa- 
sions." 

It  is  true  that  the  parties  had  a  joint  in- 
terest in  several  deals  and  land  transactions, 
but  taking  all  the  facts  shown  by  tlte  rec- 
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ord  Into  consideration,  it  Is  convincing  that 
each  transaction  was  a  deal  in  Itself  sepa- 
rate and  distinct,  and  that  the  profits  of 
no  one  of  the  deals  was  coniputed  with  an- 
other. 

Much  testimony  was  offereid  by  the  way  of 
proof  of  the  Introduction  by  Mr.  Bush  of 
Mr.  Halre  as  a  partner  to  third  persons,  and 
It  is  contended  that  the  statements  of  Mr. 
Bush  that  he  was  a  partner  and  Mr.  Haire's 
failure  to  deny  at  the  time  that  he  was  a 
partner  when  Introduced  as  such  was  an  ad- 
mission. In  view  of  the  fact  that  the  parties 
were  interested  in  several  joint  undertak- 
ings, the  use  of  the  term  "partner"  might 
aptly  be  applied  to  thAr  relations  In  any 
one  of  the  undertakings  In  which  they  were 
Jointly  Interested,  and  yet  would  lack  much 
of  being  an'  admission  of  a  general  copart- 
nership such  as  Is  here  attempted  to  be  €!b- 
tablished.  It  may  be  said  or  the  use  of  the 
word  "partner"  under  these  circumstances, 
as  was  said  in  the  case  of  Brotherton  v.  Gil- 
christ, 144  Mich.  2T4,  107  N.  W.  890, 115  Am. 
St.  Kep.  397,  by  Chief  Justice  Carpenter: 

"  ♦  •  ♦  Under  the  circumstances  we  think 
that  it  is  merely  an  instance  of  the  use  of  inex- 
act words  to  describe  a  relation  which  was  not 
that  of  a  partner." 

The  evidence  Shows  that  both  Bush  and 
'Httlre,  during  the  period  of  the  alleged  co- 
partnership, were  on  friendly  terms,  and 
each  was  an  extterlenceid  business  man.  In 
our  opinion  It  la  an  Important  circumstance 
emphasizing  the  nonexistence  of  such  a  co- 
partnership d«iled  by  the  defendant  tliat  no 
written  agreement  was  eveir  made.  It  is  also 
Toy  strange  that  if  a  partnership  name  was 
adopted,  as  claimed  by  the  plaintiff,  it  was 
never  used  by  the  parties  themselves  in  their 
eorrespondence,  and  the  public  was  In  no 
way  advised  that  there  was  a  partnership 
nnder  that  name.  Under  the  circumstances 
of  this  case  the  settlement  of  the  different 
ventures,  separate  and  distinct,  was  contrary 
to  the  Idea  of  a  general  copartnership  rela- 
tion, which  comprehends  all  audi  partnership 
ventures.  No  firm  books  of  account  were 
kept  during  the  four  years  of  the  cizlstence 
of  the  alleged  copartnership,  and  no  letter 
heads  were  used  by  them  containing  the 
Arm  name.  As  to  three  other  deals  which 
wA«  not  Immediately  closed  by  settlements 
written  memoranda  were  made  by  the  par- 
ties defining  their  respective  rights,  which 
is  also  in  our  opinion  inconsistent  with  the 
idea  of  a  general  copartnership.  There  was 
no  getaeral  iiartnership  fund  created,  and  in 
fact  the  terms  of  the  alleged  copartnership 
are  so  vague  and  uncertain  that  it  does  not 
seem  probable  that  It  conid  have  been  the 
intention  of  these  cncperienced  business  men 
to  enter  such  an  undertaking  with  reference 
to  all  their  land  dealings  covering  the  years 
In  question.  A  careful  study  of  this  record 
forces  the  irresistible  conclusion  that  such 
dealings  as  the  parties  had  with  one  another 


were  a  series  of  Independent  transactions, 
each  separate  and  distinct  from  the  others, 
concerning  which  no  general  copartnership 
existed.  See  Wells  v.  Babcock,  66  Mich.  276, 
22  N.  W.  809,  27  N.  W.  678.  It  may  be  here 
said  in  the  words  of  Chief  Justice  Campbell, 
found  In  Pulford  v.  Morton,  62  Mich.  25,  at 
page  28,  28  N,  W.  716,  at  page  717. 

"The  vaKuenesB  of  the  whole  arrangement,  a* 
testified  to  by  complainant,  would  of  itself  ren- 
der it  improbable  that  any  definite  partnership 
arrangement  was  understood  by  both  parties  to 
have  been  made.  The  citcnmstaoces  do  not  cor- 
roborate it,  and  It  is  clearly  and  absolutely  de- 
nied by  defendant,  who  claims  complainant  was 
not  a  partner,  but  acting  on  some  brokerage  or 
commission  agreement.  In  such  a  confiict  we 
think  we  should  not  be  justified  in  finding  a  gen- 
eral partnership,  and  still  less  in  finding  that  It 
was  definite  enough  to  act  npon.  We  do  not 
think  it  proven." 

[4]  The  plaintiff's  bUl  of  complaint  la 
framed  solely  on  the  theory  of  a  general  co- 
partnership and  relief  can  therefore  only  be 
granted  on  that  theory,  as  was  clearly  point- 
ed out  In  Miller  v.  Casey,  supra.  The  plain- 
tiff having,  in  our  opinion,  failed  to  estab- 
lish a  general  copartnership  by  preponderate 
ing  evidence,  it  follows  that  the  decree  of 
the  lower  court  should  be  reversed  and  a  de- 
cree here  entered  dismissing  the  bill  of  com- 
plaint, with  costs  to  the  defendants,  but  with- 
out prejudice  to  the  plaintiff  to  institute  such 
proceedings  as  he  may  deem  proper  to  ob- 
tain relief  on  the  theory  of  joint  adven- 
tun. 


DAMM  V.  VINCENT.    (No.  189.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

FSiLOD  «S>35— DiSCOVKBT— DlBATFIBVANCK. 

Where  plaiatiff,  sning  in  assumpsit  to  re- 
cover from  defendant  for  fraud  indncing  bis  as- 
signment of  a  mortgage  and  other  transactions, 
after  being  fnlly  advised  of  the  fraud  took  no 
steps  to  disaffirm,  and  continued  to  exercise 
control  over  the  property  taken  from  defendant 
and  others  for  upwards  of  two  months  there- 
after, during  which  time  be  caused  it  to  be 
twice  conveyed,  there  was  such  a  delay  in  elect- 
ing to  disaffirm  as  to  bar  bis  recovery. 

[Kd.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  I  30.] 

Error  to  Circuit  Court,  St  Clair  County; 
Harvey  Tan)an,  Judge. 

Action  by  Charles  Danun  against  Edward 
Id.  Vincent  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Plaintiff  sues  in  assumpsit  seeking  to  re- 
cover the  sum  of  $1,500.  It  appears  from  the 
record  that  the  plaintiff  is  63  years  old,  a 
laboring  man,  and  In  the  year  1907  was  em- 
ployed as  a  watchman  in  the  city  of  Wood- 
stock, Ontario.  At  that  time  he  was  the 
owner  of  a  real  estate  mortgage  for  $4,200, 
Inherited  from  his  father's  estate.  He  was 
well  acquainted  with  one  Robert  Colwell 
who  resided  in  Port  Huron,  and  had  Uved 
with  Colwell  in  Port  Huron  some  time  prior 
to  1907  for  15  months.    Colwell  had  formerly 
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lived  In  Woodstock.  Plalnttff  prior  to  lMi7 
had  lobned  Colwell  several  hundred  dollars, 
and  Colwell  knew  of  plaintiff's  possession  of 
the  real  estate  mortgage.  One  William  A. 
Fraser  and  defendant,  Vincent,  were  owners 
In  equal  shares  of  a  livery  stable  in  the  city 
of  Port  Huron;  Praser  was  the  owner  like- 
wise of  a  blacksmith  shop  in  the  same  place. 
Defendant,  Ylncent,  is  a  man  54  years  of 
age,  an  employe  of  the  St.  Clair  Coun^  Sav- 
ings Bank  at  Port  Huron,  and  was  formerly 
county  treasurer  of  St.  Clair  county.  While 
the  livery  stable  business  was  owned  jointly 
by  Fraser  and  defendant,  Vincent,  it .  was 
run  exclusively  by  Fraser,  and  Fraser  had 
secured  from  defendant  prior  to  September 
25tb  permission  to  sell  Vincent's  one-baif  of 
the  bam  at  a  stated  price.  '  Early  in  Sep- 
tember, 1807,  Fraser  entered  into  an  arrange- 
ment with  Colwell  to  help  sell  the  livery  sta- 
ble business  to  plaintiff.  Thereupon  Fraser 
and  Colwell  went  to  Woodstock  and  tried  to 
effect  a  trade.  Plaintiff  at  first  refused  to 
deal,  but  permitted  Fraser  to  take  the  real 
estate  mortgage  In  order  to  ascertain  wheth- 
er It  was  good  or  not.  On  a  later  occasion 
(September  25,  1907)  the  parties  again  met  in 
Woodstock,  and  plaintiff  executed  an  assign- 
ment of  the  $4,200  mortgage  to  Fraser,  and 
took  a  bill  of  sale  from  Fraser  of  the  livery 
stable,  valued  in  the  deal  at  $3,000,  and 
plaintiff  eitber  verbally  or  in  writing  placed 
the  stable  in  the  hands  of  Colwell  to  run. 
Later  the  blacksmith  shop  likewise  was  turn- 
ed over  by  Fraser  to  plaintiff  In  place  of  the 
balancfe,  the  difference  betw'een  Qie  vdlue  of 
the  livery  stttble-  and  tM  face  of  the  mort- 
gage. Plaintiff  did  not  examine  the  livery 
Stable  property  until  October  11,  1907,  at 
which  time  he  testified  he  found  it  In  poor 
condition,  horses  run  down,  harnesses  and 
bnggles  old,  and  the  whole  property  much 
less  in  value  than  had  been  represented.  At 
that  time  Fraser  was  not  in  Port  Huron,,  but 
platntili  claims  to  have  then  told  Colwell 
that  he  wanted  his  mortgage  back ;  however, 
at  this  time  (October  11th),  at  Colwell's  sug- 
gestion, he  executed  a  bill  of  sale  6t  the  liv- 
ery stable  property  to  Colwell's  wife.  On 
November  11th  plaintiff  again  visited  Port 
Huron,  and  on  examination  fonnd  tbat  Col- 
well was  drinking,  and  dissipating  the  prop- 
erty. He  secured  the  services  of  an  attorney, 
and  demanded  and  received  a  reconveyance 
of  the  property  from  Mrs.  C<dwell  to  himself, 
and  put  Colwell  out  of  possession.  On  No- 
vember 28tb,  a  little  more  than  two  weeks 
later,  be  put  Colwell  back  in  possession  of 
the  property.  That  possession  continued  un- 
til December  20th,  at  which  time,  being  ad- 
vised by  bis  attorney,  he  decided  to  try  and 
gather  the  property  together  and  tender  it 
back  to  Fraser.  Fraser,  however,  had  died 
on  November  13,  1907,  so  that  the  plaintiff 
on  December  20,  1907,  served  notice  on  the 
defendant  to  the  effect  that  plaintiff  repudi- 
ated  all  the   agreements  between'  WilUam 


Fraser,  Robert  Colwell,  defendant,  and  him- 
self, on  the  ground  of  fraud,  and  that  he 
abandoned  the  livery  stable,  paint  shop,  and 
blacksAiftU  shop.  At  this  time  He  had  suc- 
ceeded in  collecting  most  of  the  dissipated' 
property.  Defendant  paid  no  attention  to 
the  notice,  and  It  Is  not  exactly  clear  from 
the  record  what  ultimately  became  of  the 
Qvery  stable  stock.  Fraser,  having  cashed 
the  mortgage  for  nearly  its  face  value  in 
Canada,  sent  to  Vincent  at  one  time  $500  and 
at  another  time  $200,  of  which  $660  was  used 
by  defendant  to  pay  notes  of  Fraser  upon 
which  defendant  was  indorser  and  the  bal- 
ance, $40,  to  be  paid  to  one  McNanghton  for 
the  keep  of  a  horse. 

Subsequent  to  his  attempted  repudiation 
of  the  deal  plaintiff  brought  suit  in  Canada 
against  the  estate  of  Fraser  and  against  this 
defendant.  Defendant  Vincent,  though  ap- 
parently served  with  process  in  Michigan, 
did  not  appear  In  the  Canadian  litigation. 
Plaintiff  there  recovered  ^rom  the  Fraser  es- 
tate, according  to  bis  bill  of  particulars  in 
this  case,  $3,192.41.  Later  the  action  at  bar 
was  commenced  against  Vincent  in  this  state 
to  recover  the  balance  lost  by  plaintiff  in  tlie 
transaction.  At  the  conclusion  of  the  proofs 
a  motion  to  direct  a  verdict  in  t&yor  of  ttie 
defendant  was  made  upon  three  grounds; 
(1)  That  there  was  no  proof  of  a  .partnership 
that  would  make  Vincent  responsible  for  the 
acUcHis  of  Fraser.  (2)  That  there  was  no 
proof  of  agency  that  would  make  him  re- 
sponsible in  tort  for  the  actions  of  Fraser; 
(3)'  "The  evidence  in  this  case  shows  that 
somewhere  along  the  middle  of  September; 
the  plaintiff  assumed  control  and  obtained 
possessicm  of  this  property  and  kept  that  pos- 
session until  the  20th  of  December,  withont 
any  effort  to  rescind;  in  the  meantime  han- 
dling and  moving  the  property  as  his  own 
and  making  two  conveyances  of  it  and  al- 
lowing it  to  be  wasted,  squandered,  and 
spoilt,  and  allowing  the  bnsiness  of  the  con- 
cern to  be  ab8<rfutely  lost,  and  then  making 
no  effort  to  return  It,  except  the  writing  of 
a  letter  giving  notice.  Under  these  ctrcam> 
stances  we  move  yon  to  direct  the  Jury  that 
be  Is  estopped  from  rescinding,  and  that  he 
waived  bis  right  to  rescind,  and  that  bis  re^ 
scindlng  comes  too  late." 

The  court  overruled  the  motion  to  direct; 
but  submitted  the  case  to  the' Jury  first  upon 
the  question  as  to  whether  a  partnership  ex> 
isted  between  Fraser  and  Vincent  in  the  liv- 
ery stable  business  of  such  a  character  as  to 
make  Vincent  liable  for  the  frandulent  rep- 
resentations made  by  Fraser  in  relation 
thereto.  With  regard  to  rescission  the  court 
charged: 

"Now  on  the  question  of  tJie  rescisstott  of  the 
contract  of  sale.  Sou  are  further  instroeted 
that  though  you  should  find  that  a  partneiship 
existed,  and  that  Vincent  is  chargeable  with  the 
fraud  committed  on  Damm,  yet  the  burden  is 
upon  Damm  to  convince  yon  that  be  took  all 
the  necessary  steps  requirad  to  restaod  the-aalst 
and-  to  -plaee  Vinamt-ia  appcoziaattly  th*  saoi« 
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situation  hewai  wheir  the  sale  was  made.  If 
Damm  fails  to  establish  tliis  fact,  then  he  can- 
not recover  from  Vincent,  even  though  he  was 
■a  pnrtner,  and  a  fraud  was  committed  on  Damm 
in  obtaining  his  mortgage.  I  will  explain  that 
,be  parted  with  a  $3,0U0  interest  in  bis  mortgage 
and  received  the  livery  property  in  exchange. 
He  now  seeks  to  recover  back  the  property  he 
parted  with.  Before  he  can  do  so,  law  and 
justice  both  require  him  to  return  or  tender 
back  the  horses,  rigs,  harness,  and  stock  he 
received  as  well  as  the  good  will  of  the  business 
itself,  in  substantially  as  good  condition  as  when 
be  received  it,  and  he  wap  duly  and  legally  hound 
to  do  this  with  reasonable  diligence  and  speed 
'after  he  discovered  the  fraud.  Now,  gentlemen, 
you  have  heard  the  evidence  concerning  the 
condition  of  th«  horses,  rigs,  and  stock  and  the 
condition  or  value  of  the  business  as  a  going 
concern.  Ton  have  alao  heard  all  of  the  proof 
as  to  Damm's  knowle<tee  or  lack  of  knowledge 
as  you  may  find  the  fa<:t,  concerning  the  prop- 
erty and  the  care  and  use  given  it  by  Ooiwell 
whom  be  pnt  in  charge  and  to  whom  he  sold 
it  And  I  diaU  leave  for  your  determination 
th«  fact  whether  Damm  acted,  negligently,  care- 
lenly,  and  wrongfully  in  permitting  the  prop- 
erty to  become  run  down,  dissipated,  or  its  value 
materially  reduced  to  Vincent's  injury.  In  con- 
sidering this  fact  you  take  into  consideration  all 
of  the  proofs  and  the  surrounding  circnmstances. 
If  you  believe  under  the  proofs  that  Damm  has 
failed  to  establish  the  fact  that  be  took  reason- 
able care  to  protect  the  property  and  prevent  its 
depreciation,  or  that  he  was  nep;ligent  because 
of  unreasonable  delay  in  tendering  back  the 
property,  then  it  is  your  duty  to  return  a  ver- 
dict of  not  guilty.  If,  on  the  other  band,  you 
.find  as  a  fact  Damm  returned  the  property  in 
approximately  as  good  condition  as  ae"  received 
it,  and  that.be  did. -so  within  a  reasonable  time, 
the  surroundlnR  circumstances  considered,  then 
'you  are  warranted  in  holding  that  he  has  made 
-n  T>roper  tender  of  the  property  and  business  to 
Vincent.': 

The  jury  rendered  a  verdict  In  favor  of  the 
defendant. 

Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTBANDER,  BIRD,  MOORE,  STEBRB, 
BROOKE,  and  FELLOWS,  JJ. 

Clalr  B.  Black  and  John  B.  Mcllwain,  both 
of  Port  Huron,  for  npiiellant.  Burt  D.  Cady 
and  Joseph  Walsh,  both  of  Pott  Huron,  for 
appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  There  are  some  25  assignments  of 
error  which  we  find  It  unnecessary  to  discuss, 
seriatim.  That  plaintiff  was  victimized  In 
the  transaction  by  Fraxer  and  his  irrespon- 
sible tool,  Colwell,  clearly  appears  from  this 
record.  That  defendant,  Vincent,  was  either 
morally  or  legally  bound  by  those  representa- 
;tlons  does  not  so  clearly  appear,  but,  assum- 
ing that  defendant,  Vincent,  was  engaged 
actively  in  a  conspiracy  with  Frazer  and 
Colwell  to  defraud  plaintiff,  and  that  the 
fraud  was  accomplished,  there  would  appear 
to  he  an  Insuperable  obj^tion  to  plaintlfTs 
recovery.  It  Is  quite  clear  that  on  October 
nth  plaintiff  became  fully  advised  of  the 
fraud  thnt  had  been  perpetrated  upon  htm, 


made,  not;  with  Colwell,  but  with  Fraser,  and 
continued  to  exei'cise  dominion  and  control 
over  the  property  for  upwards  of  two  months 
thereafter,  during  which  time  be  caused  It  to 
be  twice  oonveyed.  It  Is  elemeutaiy  that 
upon  the  discovery  of  fraud  the  party  elect- 
ing to  disaffirm  upon  that  ground  must  act 
witb  diligence  and  wiUiout  unreasonable  de- 
lay. Jewett  V.  Petit,  4  Mich.  608;  Carroll 
V.  Rice.  Walk.  Cb.  (Mich.)  374;  Campau  v. 
Van  Dyke,  15  Mich.  371;  Wrl^t  v.  Feet, 
86  Mich.  213. 

We  are  of  (pinion  that  the  motion  for  a 
directed  verdict  In  favor  of  the  defendant 
should  have  been  granted  upon  the  third 
ground  urged  by  his  couns^ 

Tbe  Judgment  is  afflnned< 


CHAFFEE  V.  CHAFFEE.    (No.  66.) 
(Supreme  Court  of  Michigan.    July  26,  1017.) 

COUPSOUIBK    AND    SXTIXKUENT    d=324^-QuEa- 
TION   FOB  JUEY. 

In  an  action  by  a  mother  af^ainst  her  son's 
widow,  whether  there  was  a  settlement  between 
the  parties  of  the  mother's  claim  that  her  son 
left  a  will  entitling  .her  to  a  $10,000  legacy,  a 
claim,  denied  by  the  son's  widow  on  the  asser- 
tion that  the  son  had  told  her  he  had  revoked 
or  destroyed  the  will,  but  wanted  her  to  make 
provision  for  his  mother,  under  which  the  widow 
agreed  to  pay  the  mother  a  monthly  sum,  held 
for  the  jury  under  the  evidence. 
.  [Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  8  95.] 

Error  to  Circuit  Conlrt,  Kent  County;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  Hannah  M.  Chaffee  against  Laila 
M.  Chaffee.  To  review  a  judgment  for  de- 
fendant, plaintiff  brings  error.  Reversed,  and 
new  trial  ordered. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDEB,  BIRD,  MOORE,  STEBRE, 
BROOKE,  and  FELLOWS,  JJ. 

Lombard,  Hext  &  Washburn,  of  Orand 
Rapids,  for  appellant  Roy  M.  Watklns,  of 
Orand  Rapids  (H.  Monroe  Dunham,  of  Grand 
Rapids,  of  counsel),  for  appellee. 

MOORE,  J.  Defendant  is  the  widow  vt 
Guy  W.  Chaffee,  who  died  August  1,  1913. 
Plaintiff  is  his  mother.  It  Is  the  claim  of 
plaintiff  that  deceased  left  an  estate  of  the 
actual  value  of  $100,000  or  more.  This  ac- 
tion is  based  on  a  claim  that  a  compromise 
was  made  between  the  parties  hereto,  result- 
ing In  the  giving  of  a  l)ond  by  defendant  to 
plaintiff  conditioned  on  the  payment  of  $50 
per  m<xith  to  plaintiff  during  her  lifetime, 
subject  to  certain  modifications.  Defendant 
concedes  the  giving  of  the  bond  and  made 
payments  thereon,  but  later  refused  to  make 
further  payments  on  the  ground  of  failure 
of  consideration.  The  trial  court  directed  a 
verdict  for  defendant,  holding  the  bond  was 


and  thoufeh  he  claims  to  have  told  Colwell   without  consideration.    The  sole  question  is: 
that  he  wanted  his  mortgage  back,  he  took  |  Should  there  have- been  a. directed  verdict? 
no  steps  to  disaffirin  the  contract  whldi  was ;     Plaintiff  claims  to  be  a  legatee  under  a  will 
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wblch  she  claimed  bad  been  left  by  her  de- 
ceased son.  Def^idant  claimed  the  will 
had  been  revoked  by  deceased.  For  15  years 
prior  to  his  death  Guy  Chaffee  contriihuted 
largely  to  the  support  of  his  mother.  She 
had  been  told  by  Guy,  and  It  was  a  matter 
of  cmnmon  r^rate  among  members  of  the 
family  up  to  the  time  of  his  death,  that  he 
had  made  a  will  wherein  he  had  made  a 
proTlsicn  of  $10,000  for  plaintiff.  Deceased 
had  told  Bart  Chaffee  and  two  brothers  and 
a  sister  of  plaintiff  that  he  bad  provided  a 
legacy  of  $10,000  for  his  mother  by  will. 
Guy  Chaffee  died  in  Chicago,  where  he  had 
been  taken  for  treatment  five  days  before 
his  death.  On  the  train  coming  home  from 
Chicago,  the  defendant,  while  in  conversa- 
tion with  deceased's  sister,  made  the  state- 
ment that  there  was  no  will.  Burt  Chaffee, 
a  son  of  the  plaintiff,  bad  several  talks  with 
defendant  about  the  will.  During  these 
talks  he  was  acting  on  behalf  of  plaintiff. 
Both  plaintiff  and  Burt  Chaffee  testlHed  that 
they  then  believed,  and  still  believe,  that  the 
will  was  then  in  existence^  During  these 
talks  with  defendant,  Burt  Chaffee  made  the 
claim  that  there  was  a  will  having  a  provi- 
sion in  It  of  $10,000  for  plaintiff.  Defend- 
ant claimed  that  deceased  had  stated  to  her 
shortly  before  his  death  that  he  had  destroy- 
ed his  will,  but  had  requested  defendant  to 
provide  for  plaintiff  in  a  manner  she  stated. 
In  order  to  satisfy  plaintiff,  defendant  of- 
fered to  make  provision  for  plaintiff  In  writ- 
ing in  accordance  with  the  request  made  of 
her  by  her  husband,  as  claimed  by  her.  Burt 
Chaffee  then  went  to  his  mother  and  com- 
municated defendant's  offer,  which  at  tlrst 
was  rejected.  But  later,  after  advising  with 
Burt,  plaintiff  accepted  the  proposition.  Dur- 
ing these  negotiations,  the  testimony  dis- 
closes, it  was  talked  between  Burt  and  de- 
fendant that  the  acceptance  of  the  bond  would 
be  a  release  of  any  claim  that  plaintiff  had 
under  any  alleged  will  that  she  claimed  was 
then  In  existence.  Plaintiff  also  so  under- 
stood the  matter. 

The  question  Involved  Is  simply:  Was 
there  sufficient  evidence  of  a  consideration  for 
defendant's  agreement?  Or,  stated  other- 
wise: Was  there  evidence  to  go  to  the  Jury 
on  the  question  of  a  compromise  and  settle- 
ment of  a  claim  which  was  in  dispute  be- 
tween the  parties,  and  made  In  good  faith  by 
plaintiff? 
In  6  Ruling  Case  Law,  p.  876,  It  Is  said: 
"Compromise  may  be  defined  to  be  any  agree- 
ment or  arrangement  by  which,  in  consideration 
of  mutual  concessions,  a  controversy  is  termi- 
nated. The  word  applies  equally  to  controver- 
sies In  court  or  ont  of  court.  Mere  abandon- 
ment of  one's  daims  is  not  a  compromise,  but 
abandonment  may  constitute  the  consideration 
for  which  the  other  party  either  concedes  some 
right,  or  parts  with  something,  or  sustains  some 
loss  or  inconvenience,  and  in  that  event  there  is 
a  compromise." 

On  page  877  the  following  appears: 
"The  compromise  of  any  matter  is  valid  and 
binding,  not  because  it  is  the  aettlement  of  a 
valid  claim,  but  because  it  la  the  settlement  «( 


a  controversy.  It  has  been  said  that  the  only 
elements  necessary  to  a  valid  agreement  of  com- 
promise are  the  reality  of  the  claim  made  and 
the  bona  fides  of  the  compromise ;  and  a  dispute 
must  have  existed  between  the  parties  as  to 
their  respective  riehta.  If  the  parties  act  in 
good  faith,  even  where  they  know  all  the  facts, 
and  there  is  a  promise  without  legal  liability  to 
base  it  oa,  the  courts  hesitate  to  disturb  the 
agreements  of  jMirties  on  any  assumption  that  an 
advantage  which  they  have  obtained,  and  con- 
ceive to  b«  worth  paying  for,  is  not  contddered 
valuable." 

At  page  878  it  Is  said: 

"It  is  the  duty  of  courts  rather  to  encourage 
than  to  discourage  parties  in  resorting  to  com- 
promise as  a  mode  of  adjusting  conflicting 
claims,  and  the  nature  or  extent  of  the  rights 
of  each  should  not  be  nicely  scrutinized.  Courts 
should,  so  far  as  they  can  do  so  legally  and  prop- 
erly, support  agreements  which  have  for  their 
object  the  amicable  settlement  of  doubtful  rights 
by  parties.  The  consideration  for  such  agree- 
ments is  not  only  valuable,  but  highly  meritori- 
ous. They  are  encouraged,  because  thev  promote 
peace,  and  when  there  is  no  frand,  and  the  par- 
ties meet  on  equal  terms  and  adjust  their  differ- 
ences, the  court  will  not  overlook  the  compro- 
mise, but  will  hold  the  parties  concluded  by  the 
settlement." 

At  page  879: 

"In  order  to  effect  a  compromise  there  must 
be  a  definite  proposition  and  an  acceptance.  As 
a  question  of  law  it  does  not  matter  from  whom 
the  proposition  of  settlement  comes;  if  one  is 
made  and  accepted,  it  constitutes  a  contract,  and 
in  the  absence  of  fraud  it  is  binding  on  both 
partle&" 

At  pages  880  and  881  It  Is  said: 

"The  cases  establish  the  twsition  that  in 
equity  the  termination  of  family  controversies 
furnishes  a  sufficient  consideration  to  support 
agreements  for  such  purpose,  and  tha^  its  pow- 
ers will  be  fully  and  readily  used  to  enforce 
them.  Family  arrangements  extend  and  apply, 
not  merely  to  cases  in  which  arrangements  are 
made  between  members  of  a  family  for  the  pres- 
ervation of  its  peace,  but  to  cases  in  which 
arrangements  are  made  between  them  for  the 
preservation  of  its  property ;  it  being  a  general 
principle  that  a  voluntary  conveyance,  made 
with  a  view  to  a  family;  settlement,  is  such  a 
conveyance  as  the  law  will  effectuate.  In  cases 
relating  to  the  adjustment  of  family  disputes, 
where  the  motive  is  to  preserve  the  honor  or 
peace  of  the  family,  or  the  family  property^  the 
courts  will  not  closely  scrutinize  the  consider- 
ation, and  wilL  if  possible,  decree  performance 
of  all  reasonable  settlements,  even  though  they 
may  at  times  rest  on  grounds  which  would  not 
have  been  satisfactory  if  the  transaction  had 
occurred  between  mere  strangers." 

"A  doubtful  or  disputed  claim,  sufficient  to 
constitute  a  good  consideration  for  an  executory 
contract  of  compromise  hay  been  defined  as  one 
honestly  and  in  good  faith  asserted,  arising 
from  a  state  of  facts  upon  which  a  cause  of  ac- 
tion can  be  predicated,  with  the  reasonable  be- 
lief on  the  part  of  the  part?  asserting  it  that 
he  has  a  fair  chance  of  sustaining  his  claim,  and 
concerning  which  an  honest  controversy  may 
arise,  although  in  fact  the  claim  may  be  wholly 
unfounded." 

See,  also.  Weal  ▼.  Terry,  2  Doug.  344,  45 
Am.  Dec.  257,  Van  Dyke  v.  Davis,  2  Mich. 
145,  Bull  V.  Hepworth,  159  Mich.  662,  124 
N.  W.  569,  Stevens  v.  Utllitlefi  Co.,  189  MIA. 
203,  156  N.  W.  402,  and  Hoey  v.  Ross,  189 
Mich.  198,  155  N.  W.  876. 

In  the  Instant  case  plaintiff  was  claiming 
there  was  a  will  in  existence  OuA  aiUtled  her 
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to  $10,000  oot  of  the  estate  of  the  huabaod 
of  defendant.  This  was  denied  by  defendant, 
basing  her  denial  upon  the  assertion  that  her 
husband  had  told  her  he  bad  revoked  or 
destroyed  the  will,  but  wanted  her  to  make 
provision  for  the  mother  which  she  express- 
ed to  the  son,  who  was  acting  for  the  mother, 
a  willingness  to  do.  It  Is  apparent  that,  If 
the  mother  and  the  daughter-ln-law  acted 
upon  their  beliefs.  It  might  result  In  litigation 
which  would  greatly  disturb  the  peace  of  the 
family,  and  mlglit  also  have  a  tendency  to 
affect  the  honor  of  some  members  of  the 
family.  The  case  presented  questions  of  fact 
for  a  Jury  under  proper  Instructions. 

Judgment  Is  reversed,  and  a  new  trial  Is 
ordered. 

BVELL  T.  SIDERMAN.    (No.  S&) 

(Supreme  Court  of  Michigan.    July  26,  1017.) 

Tbial  «=>123— Aboduent  of  Counsel. 

That  plaintiff's  counsel  in  final  argument 
stated  that  defendant's  attorney  did  not  put  de- 
fendant on  the  stand,  and  he  wasted  to  know 
what  the  natural  inference  from  that  was, 
whether  defendant's  attorney  was  afraid  of  what 
defendant  would  say  putting  him  on  his  own  de- 
fense, was  not  reversible  error,  though  plaintiff 
had  called  defendant  as  a  witness  under  the 
statute,  as  that  did  not  preclude  defendant  from 
becoming  his  own  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  301.] 

Error  to  Circuit  Court,  Wayne  County; 
Alfred  J.  Murphy,  Judge. 

Suit  by  Edwin  D.  Bueil,  trustee  of  Morris 
F.  SchlosB  and  Hyman  N.  Aserson,  as  Schloss 
ft  Aserson,  bankrupts,  against  Louis  Slder- 
man.  To  review  a  judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

Argued  before  KUHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Selling  &  Brand,  of  Detroit,  for  appellant. 
Clark,  Emmons,  Bryant  ft  Klein,  of  Detroit, 
for  appellee. 

MOORES,  J.  This  suit  was  commenced  by 
declaratlcHi  containing  all  the  common 
counts  In  assumpsit.  It  Is  brought  to  recover 
$1,412.88,  the  value  of  clothing  shipped  to 
and  received  by  defendant,  less  a  possible 
shortage.  The  defendant  pleaded  the  gen- 
eral Issue,  and  gave  notice  that  the  goods 
for  which  suit  was  brought  were  part  of  an 
order  for  $3,420.88  worth  of  goods,  payment 
for  which  was  to  be  $1,000  on  the  receipt  of 
the  goods,  and  the  balance  to  be  paid  in  six 
months.  It  Is  further  claimed  the  balance 
of  the  goods  were  not  received,  and  that  de- 
fendant is  entitled  to  recoup  his  damages 
to  an  amount  equal  to  the  value  of  the  goods 
for  wWdi  suit  Is  brought.  From  a  Judgment 
for  $1,505.S0  In  favor  of  the  plaintiff,  the 
case  Is  brought  here  by  writ  of  error. 

A  general  summary  of  the  situation  may 
be  of  advantage;    Schloss  ft  Aserson  were 


manufacturing  clothlera  In  Chicago  for   a 

number  of  years,  making  a  specialty  of  blue 
serge  suits.  Defendant  is  a  retail  clothier, 
operating  two  stores  In  Detroit  He  had 
bought  clothing  from  Schloss  ft  Aserson  pre- 
vious to  the  transaction  Involved  here.  On 
Friday,  February  13,  1914,  he  received  a  tele- 
gram as  follows: 

"Will  be  in  Detroit  Sunday  morning.  Will 
you  be  at  home.    Wire  reply  collect 

"[Signed]  Schloss  ft  Aserson." 

He  replied  to  the  telegram,  and  Mr.  Aser- 
son came  on  the  following  Sunday  morning 
to  defendant's  residence,  which  was  upstairs 
and  next  to  one  of  his  stores.  Xliere  was 
some  talk  about  a  sale  of  goods  by  Mr.  Aser- 
son to  the  defendant,  in  quantities  and  at 
prices  that  would  total  $3,426.88.  On  Mon- 
day morning  a  sale  was  arranged,  about  the 
terms  of  which  the  claims  of  the  parties  are 
conflicting.  A  memorandum  appears  in  the 
record,  which  totals  $3,426.88;  but  It  was 
not  signed  and  contains  no  statement  about 
the  payments.  Bfr.  Aserson  delivered  sam- 
ples of  the  goods,  and  part  of  the  goods  were 
shipped  from  Chicago  thnt  day.  The  goods 
were  received  by  defendant  a  few  days  later. 
On  the  same  day  the  goods  were  sold  a  pe- 
tition in  bankruptcy  was  filed  against  Schloss 
ft  Aserson,  but,  as  no  receiver  was  then  ap- 
pointed, Schloss  ft  Aserson  shipped  another 
case  of  goods  via  the  Pere  Marquette  Rail- 
road. After  these  goods  had  been  shipped 
the  plaintiff  Buell  was  appointed  receiver  of 
Schloss  ft  Aserson,  and  obtained  an  injunc- 
tion against  the  Pere  Marquette,  forbidding 
it  to  deliver  the  case  of  goods  which  was  on 
the  way.  Defendant  was  notified  by  the  rail- 
road company  of  the  Injunction,  and  im- 
mediately consulted  his  attorney,  and  ns  a  re- 
sult correspondence  ensued  l)etween  defend- 
ant's attorney  and  tlie  attorney  for  the  re- 
ceiver, which  did  not  result  in  any  adjust* 
ment,  and  suit  f(dlowed,  with  the  result  al- 
ready stated. 

The  defendant  was  called  as  a  witness  un- 
der the  statute  by  the  plaintiff.  Serious  com- 
plaint is  made  of  the  latitude  permitted  In 
his  examination ;  counsel  contending  that  it 
tended  to  create  an  impression  that  there 
was  a  conspiracy  to  defraud  Schloss  ft  Aser- 
son's  creditors,  and  also  as  to  his  examina- 
tion about  what  he  did  to  supply  the  goods, 
which  be  claimed  he  was  entitled  to,  that 
were  not  shipped  to  bim.  An  examination  of 
the  entire  testimony  of  this  witness  does  not 
convince  us  there  was  any  abuse  of  the  dis- 
cretion permitted  to  a  trial  court  in  the  con- 
duct of  a  trial. 

Serious  complaint  Is  made,  of  the  argu- 
ment of  counsel.  It  Is  said  he  misquoted 
the  testimony.  The  argument  was  quite 
fully  taken.  When  counsel  for  appellee 
stated  what  he  claimed  for  the  testimony  of 
the  defendant,  counsel  for  ai^ellant  at  once 
Interrupted  him,  and  stated  what  ho  claimed 


^ssPor  other  e«a«a  ■••  HUDa  topic  kBd  KBT-NVMBBR  In  all  Kar-Numbared  Dlsaita  and  Indaxaa 
163  N.W.-fi6 


Digitized  by 


Google 


882 


163  NOBXHWESTKRX  IlEPORTER 


oaoL 


defendant  Kad  tesftlfled  to.    The  Jnry  were  In- 
structed : 

"To  arrive  at  n  right  conclusion  you  are_  da- 
pendent,  of  course,  upon  the  testimony  given 
bere  in  open  court,  and  you  are  to  be  guided^  in 
your  examination  of  the  case,  and  in  arriving 
at  your  decision,  solely  and  alone  by  such  tes- 
timony as  you  accept  as  reliable  and  worthy  of 
your  belief  and  acceptance." 

The  record  shows  the  following: 
"Mr.  Selling  proceeds  with  and  finishes  Us 
argament. 
"Final  argument  for  plaintiff  by  Mr.  Bogle. 
"Mr.   Selling:  Now,  Mr.  Bogle,  will  you  re- 
peat what  yon  said,  that  I  may  have  <ui  excep- 
tion to  it? 

"Mr.  Bogle:  I  stated  that  Mr.  Selling,  at  the 
close  of  our  evidence,  did  not  put  Mr.  Sitlerman 
on  the  stand,  and  I  want  to  know  what  the 
natural  inference  from  that  would  be,  whether 
he  was  afraid  of  what  Mr.  Siderman  would  say, 
putting  him  on  his  own  defense. 

"Mr.  ScUins:  I  take  it  that  is  entirely  improper, 
in  view  of  the  fact  that  he  was  called  before  the 
defendant  could  properly  have  been  called  up- 
on to  make  his  defense,  and  was  not  only  ex- 
amined and  re-exnmined,  but  recalled  and  cross- 
examined  af  length. 
"The  Court:  I  think  that  move  is  one  which 

-is  a  proper  matter  for  argument  to  the  jury._  I 
personally  ought  to  say  to  the  jury  at  this  time 
that  the  plaintiff  colled  the  defendant  as  his  own 

-  witness,  as  he  had  a  right  to  do  under  a  special 
provision  in  the  laws  of  this  state;  you  may 
not  have  observed  that  nt  the  time,  but  it  is 
proper,  in  view  of  this  objection,  to  say  to  you 
that    the    plaintiff   put    Mr.    Siderman    on    the 

-stand  as  part  of  his  own  case,  and  the  defend- 
ant, having  been  so  called,  was  examined  by  the 
plaintiff's  counsel  and  examined  by  his  own 
counsel,  Mr.  Selling,  and  the  matter  traversed 
covered  pro  and  con.  Now  there  is  no  obliga- 
tion on  the  part  of  the  defendant,  that  having 

.  been  done,  to  call  Mr.  Siderman  then  again  as  a 
witness.  It  could  have  been  done,  but  there  was 
no  necessity  for  it.  The  fact  that  it  was  not 
done,  I  think,  is  a  proper  matter  for  such  argu- 
ment as  counsel  may  wish  to  make  to  you  on  the 
subject.    (Exception  for  defendant.)" 

The  matter  seems  to  have  dropped  there.  It 
would  not  be  claimed  that,  If  Mr.  Siderman 
had  not  been  called  as  a  witness,  the  fact 
might  have  been  commented  upon.  The  fact 
that  plaintiff  called  him  under  the  statute 
.  did  not  preclude  defendant  from  making  him 
.bis  own  witness,  and  what  was  said  and 
done  about  his  failure  to  do  so  does  not  make 
k«versible  error. 

The  following  part  of  the  argument  of  Mr. 
Ferris  appears  in  the  record: 

"It  is  our  contention  that,  Mr.  Siderman  hav- 
ing received  goods  from  this  bankruptLhc  should 
pay  the  reasonable  value  therefor.  He  admits 
the  price  he  has  charged  was  reasonable,  making 
'  the  total  amount  of  the  claim  for  the  goods  he 
received  $l,412.So.  In  answer  to  that  he  says 
he  does  not  want  to  pay  any  of  that  money  out ; 
he  does  not  want  to  see  the  creditors  of  Schloss 
.1:  Aserson  get  what  they  are  rightfully  entitled 
to;  according  to  my  opinion,  he  does  not  want 
to  see  the  trustee  of  this  estate,  for  the  credit- 
ors of  that  biinknipt— rand  we  admit,  we  cannot 
deny  it,  that  the  bankrupts,  so  we  are  informed, 
are  indicted  for  doing  the  very  thing  they  have 
done,  endeavoring  to  dispose  of  their  stock  to  de- 
fraud creditors  was  evidently  the  charge.  Tak- 
ing these  things  together,  we  leave  it  to  yon, 
and  if  a  man,  even  though  you  bad  been  dealing 
with  him,  came  to  your  house  in  this  mysterious 
'vay,  having  said  nothing  about  it  prior  to 
that  time,  would  it  not  raise  some  question  in 


'roar  minds  as  to  what-  he  was  trying  to  do? 

Would  you  not  investigate  and  find  out  what 
his  financial  circumstances  were.    ♦    •    • " 

"The  Court:  Is  there  any  other  matter  to 
which  counsel  desire  the  attention  of  the  jury  to 
be  called? 

"Mr.  Selling:  I  call  your  honor's  attention 
in  view  of  the  correspondence,  and  the  argument 
of  the  opposing  counsel,  to  our  request  to  charge 
No.  la 

"The  Court:  I  think  I  have  said  all  I  want 
to  say  aboiit  that  Mr.  Selling. 

"Mr.  Selling:  xour  honor  will  give  me  an  ex- 
ception." 

The  eighteenth   request  reads : 
"(18)  There  is  no  evidence  in  this  case  from 
which  you  have  any  right  to  infer  that,  in  these 
transactions  with  Schloss  &  Aserson,  Mr.  Sider- 
man did  not  act  in  perfect  good  faith." 

It  is  said  the  reference  to  the  indictment 
of  Mr.  Aserson  and  the  refusal  to  give  the 
eighteenth  request  constitute  error.  It  may 
be  well  to  know  how  the  testimony  in  rela- 
tion to  the  Indictment  got  into  the  case.  The 
deposition  of  Mr.  Aserson  was  being  read 
when  the  following  occurred : 

"Mr.  Bogle  continues  reading  the  deposition 
to  the  end ;    there  being  no  cross-examination. 

"Mr.  SeUing:  Will  it.be  conceded  that  Mr. 
Aserson  is  under  indictment  for  some  kind  of 
offense  in  these  bankrupt  proceedings?  It  is  so 
testified  to  in  the  affidavit  of  a  member  of  your 
firm ;  we  did  not  want  to  bother  about  it,  and 
offer  the  affidavit,  if  you  will  concede  it 

"Mr.  Bogle:  I  am  bformed  that  that  is  true. 

"Mr.  Selling:  It  is  understood  that  we  are 
l>oth  informed  that  this  witness  is  under  indict- 
ment for  some  kind  of  offense  against  the  bank- 
rupt law,  as  it  appears  in  an  affidavit  filed  by  a 
member  of  your  firm  in  this  suit." 

It  is  also  well  to  recall  some  of  the  testi- 
mony.   Mr.  Aserson  testified  in  part : 

"Q.  22.  Now  state  just  what  was  said  by 
you  and  by  him  at  the  time  you  took  the  order, 
as  to  the  method  of  paying  for  it  A.  Nothing 
more  than  he  was  to  receive  the  merchandise  and 
to  pay  for  it 

"Q.  23.  Nothhig  was  said  about  the  time  the 
check  was  to  be  sent?  A.  Nothing  but  on  re- 
ceipt of  the  goods.    •    •    • 

*  Q.  55.  Did  the  price  of  these  grades  of  suits 
change  materially  between  February  16  and 
April  1,  1014,  in  Chicago?  A.  They  remained 
the  same. 

"Q.S6.  Do  you  recall  anything  in  the  conver- 
sation with  Mr.  Siderman  in  Detroit  at  the  time 
he  bought  these  goods,  regarding  the  conditions 
of  the  sale  or  the  terms  of  J)ayment  that  you 
haven't  already  told  us?  A.  I  don't  know  of 
anything. 

"Q.  57.  Was  anything  said  about  who  was  to 
pay  the  freight  from  Chicago?  A.-  No,  sir;  it 
IS  customary  in  the  clothing  business  for  the 
purchaser  to  pay  the  freight 

"Q.  5S.  Was  anything  said  by  you  or  Mr. 
Siderman  about  his  paying  $1,000  on  delivery 
of  the  goods  and  having  time  on  the  bulance? 
A.  I  don't  remember. 

"Q.  59.  Was  anything  said  by  you  or  Mr. 
Siderman  at  that  time  about  his  having  six 
months  in  which  to  pay  for  these  goods?  A.  I 
don't  believe  it. 

"Q.  60.  Do  you  recall  anything  at  all  being 
said  in  that  conversation,  except  as  you  have 
already  stated,  that  he  was  to  send  a  check 
when  the  goods  arrived?  A.  I  cannot  recall 
anything  else." 

It  is  the  Claim  of  the  defendant  that  he 
could  not  get  the  goods  at  all  in  April  that 
were  not  delivered.   It  was  also  his  testimony 
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tKat  he  was  to  pay  ?1,000  on  receipt  of  the 
goods  and  have  six  months'  credit  for  the 
talance. 

In  view  of  the  way  the  testtmony  about 
the  Indictment  got  Into  the  case,  and  the  con- 
iradlctory  testimony  In  relation  to  what  oc- 
curred when  the  goods  were  sold,  we  do  not 
think  Tvhat  was  said  in  the  ai^nmiait,  and 
the  refusal  to  give,  the  eighteenth  request, 
constitute  reversible  .error. 

It  is  strenuously  argued  that  the  ooort 
«rred  in  certain  portions  of  liis  charge  to 
the  Jury.  The  charge  was  «>meKvhat  long, 
it  covered  every  phase  of  the  case.  The 
theories  of  the  litigants  were  fairly  and  clear- 
ly stated.  If  any  a'ltlclsms  of  the  portions  of 
-the  charge  to  whi«tt  counsel  call  attention 
Thave  any  basis  when  considered  separately, 
when  the  entire  charge  is  read  the  basis  for 
the  criticism  disappears.  We  do  not  think 
it  necessary  -  to  call  attention  to  the  other 
assignments  of  error.  They  have  -been  eott^ 
stdered. 

Judgment  is  affirmed,  with  costs  to  the 
plaintiff. 


■    DAIiT  v.   PEBE   MARQUETTE   B.    CO, 

(No.  14.) 
.(Supreme  Court  of  Micbigan.    July  26,  19XT.) 

1.  Triai.  €=9ll5(l)— AkaciainT  of  Con  Nasi. 
It  was  improper  for  counsel  to  say  when  the 
Jury  returned  to  the  room  that  the  opposinK 
counsel  hnd  asked  another  directed  \'erdirt,  and 
that,  since  the  plaintiff  was  still  in  the  room, 
the  motion  must  have  been  denied. 

red.  Note.— For  other  oases,  see  Trial,  Ont. 
Dig.  §8  279.  281.  295.] 

•2.  Tbiai.  «=»114— Abgitment  of  _  Oounsbi.. 

In  action  against  railroad  for  injuries  at  a 
'highway  crossing  argument  of  counsel  on  ex- 
tent of  injuries,  possible  remedies,  negligence, 
.and  measure  of  damages  held  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
.Dig,  !§  275-278,  206.] 

Error  to  Circuit  Court,  Bearrien  C5ounty; 
tjleo.  W.  Brldgman,  Judge. 

Action  by  John  Daly  against  the  Pere 
JSJarquette  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  b-ings,  error.  Re- 
versed, and  new  trial  ordered. 

Argued  before  KUHN,  0.  J.i  and  STONE, 
BIRD,  MOORE,  STBERB,  BROOKE,  and 
FELLOWS,  JJ. 

Parker,  Shields  &  Brown,  ot  Detroit  (Gore 
&  Harvey,  of  Benton  Harbor,  of  counsel),  for 
appellant.    O'Hara  &  O'Hara,  of  St  JoeeiA, 

for  appellee. 

MOORB^  J.  This  action  was  brought  to 
recover  damages  for  Injuries  received  at  a 
highway  crossing.  The  plaintiff  was  driving 
a  team  of  horses  attached  to  a  pair  of  bob 
sleighs.  While  crossing  the  railroad  track 
one  of  the  rUbners  to  the  sleighs  stuck,  and 
plaintiff  was  thrown  forward  and  hurt.  It 
was  bis  claim  the  crossing  was  out  of  order. 
From  a  Judgment  in  favor  tji  the  plaintiff 
ilie.case  is  brought  here  by  writ  of  efrror. 


'  There  are  several  k^ignraenta'  of  error; 
most  of  which  rtiate  to  the  conduct  and  m- 
gument  of  counsel.  In  tlie  oral  ilrgument 
counsel  for  appelUutt  Insisted  only  upon 
those  assignmoits  of  error .  relating  to  thcf 
conduct  of  counsel  and  his  argument  to  th£ 
Jttry.  We  shall  not  quote  all  that  is  diadlosed 
by  the  record  of  what  was  said  ixf  counsel. 
Some  of  it  does  not  look  well  on  the  printed 
page.    Some  of  the  utterances  are  as  follows: 

"To-day  he  (meaning  Mr.  Gore)  had  the  gall, 
the  nerve,  as  yon  stepped  out  15  minutes,  to 
ask  to  direct  another  verdict.  He  did  that  a 
few  minutes  ago. 

"Mr.  Gore :  We  object  to  the  argument  of  the 
counsel,  stating  what  took  place  in  the  ab- 
sence of  the  jur^,  and  to  the  use  of  the  words 
'fiddler's  bitch'  m  that  connection. 

"The  Court:  I  think  you  ought  not  to  com- 
ment on  what  took  place  there. 

"Mr.  O'Hara :  He  did  not  want  you  folks 
to  hear  th9t  motion.  I  said  I  would  just  as 
soon  have  the  jury  hear  that  motion.  He  made 
some  sort  of  motion  here;  the  motion  didn't 
seem  to  take  very  well,  because  we  are  bere^ 
so  whatever  motion  he  made  it  must  have  been 
denied.    *    •    • 

"Tliat  is  three  years  ago.  He  has  suffered 
tkB  he  tells  us  all  those  years.  The  doctor  says 
ho  may  suffer  the  balance  of  his  days.  He  says 
there  is  only  one  remedy,  and  that  may  not  be 
elTectu.nl,  that  Is,  to  break  it  over  again  and 
set  it  back.  Some  may  get  it  in  their  minds, 
but  get  it  right  out  of  your  mind,  it  don't 
make  a  particle  oi  difference  whether  Dr.  Ker- 
ry did  a  good  or  a  bad  job,  the  railroad  com- 
pany must  respond  for  it  be  it  a  good  job,  bad 
or  indifferent.  Do  not  think  for  a  moment  if 
some  better  surgeon  bad  been  employed  and 
those  parts  had  como  together  as  tbey  ought 
to  have,  and  the  Buffering  would  have  lasted  per- 
haps a  month  or  two  or  three,  and  that  the 
railroad  company  ain't  responsible  because  it 
corocB  this  way.  The  railroad  compaa;?  is ;  tbey 
caused  it,  their  negligence  caused  it,  and  it 
don't  make  a  particle  of  difference  whether 
Kerry  4id  a  good,  bad,  or  indifferent  job,  the 
railroad  company  has  got  to  respond  if  this 
man  is  still  a  sufferer.  «  •  •  And,  as  Dr. 
T.iber  says,  hi.<i  nerves— I  don't  know  much 
about  physiology  and  anatomy — it  aflfeots  those 
nerves,  drawing  that  shoulder,  causing  that 
pain.  Dr.  Taber  says  it  may  last  the  balance 
of  his  life,  and  the  only  remedy  la  to  break 
tEe  shoulder  again  and  seie  if  you  can't  get 
it  right.  That  is  the  situation,  gentlemen. 
Would  you  want  to  run  any  chance?  My  God ! 
What  assurance  Is  there  if  they  break  it  oven 
break  It  again,  there  would  be  any  better  union? 
The  courts  veir  wisely  say  in  a  case  of  that 
kind  the  defendant  who  is  responsible  for  the 
injiiry  in  the  first  place  must  respond  in  dam- 
ages. We  have  asked  for  $20,000.  You  would 
not  take  $20,000  to  undergo  the  punishment  that 
man  has  undergone,  or  I  wouldn't,  and  none  of 
you,  not  one  of  you." 

We  cannot  understand  how  counsel  wUl  be 
so  unjust  to  clients  as  to  make  argumei^ts 
which  counsel  must  know  are  improper,  and, 
if  they  are  at  all  familiar  with  the  deci- 
sions of  this  court,  also  know  will  result  in 
the  reversal  of  the  Judgment.  Some  of  the 
cases  are:  Cluett  v.  Rosenthal,  100  Mich, 
at  pages  199,  200,  58  N.  W.  1000,  43  Am.  St. 
Rep.  446;  Strudgeon  v.  Sand  Beach,  107 
Mich.  505,  66  N.  W.  616;  Britton  v.  M.  C. 
By.  Co.,  118  Mich.  493,  76  N.  W.  1043;  Mott 
V.  Det.  By.  (3o.,  120  Mich.  135,  79  N.  W.  3; 
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Smith  T.  Jennings,  121  Mich.  395,  307,  80  N. 
W.  236;  People  ex  rel.  Esper  v.  Road  Co., 
12&  Mich.  366,  84  N.  W.  200;  Johnson  v. 
HaUway  Co.,  135  Mich.  358-360,  97  N.  W. 
760;  HUlman  v.  Railway  Co.,  137  Mich.  184, 
100  N.  W.  890;  Hughes  t.  City  of  Detroit, 
161  Midi.  288,  126  N.  W.  214,  137  Am.  St 
Rep.  604;  Morrison  v.  Carpenter,  179  Mich. 
221,  146  N.  W.  106,  Ann.  Gas.  1015D,  310; 
Wells  T.  Railroad  Co.,  184  Mich.  16,  150  N. 
W.  340;  Jolman  t.  Alberts,  186  Mich.  645, 
153  N.  W.  11;  Mortensen  t.  Bradshaw,  188 
Mich.  442, 164  K  W.  46. 

[1,  2]  The  argument  was  Iiigbly  improper. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered,  with  costs  to  defendant  against  the 
plaintiff. 


HOLLAND  FURNITURE  CO.  v.  KNOOI- 

HUIZEN.     (No.  80.) 
(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  CoBPOKATiONS  ®=»312(1)  —  Liability  of 
Manages  for'  Assets— Extinouisbment  of 
Liabilities. 

Where  the  new  manager  of  a  company,  to 
protect  the  memory  of  the  deceased  manager, 
who  bad  been  kiting  notes,  used  the  proceeds  of 
sales  of  sample  goods  to  extinguish  the  notes, 
which  were  company  liabilities,  be  could  not  be 
personally  charged  by  the  company  because  bis 
bookkeeping,  or  want  of  bookkeeping,  left  him 
open  to  suspicion. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  IMg.  U  1376-1378,  1300,  1392.f 

2.  COBPOBATIONS     «=312(1)  —  LLABILITT     of 

Manageb— Effect  of  CouPBoitisB. 
Where,  after  the  death  of  the  manager  of 
a  company,  who  had  been  kiting  its  paper,  the 
company's  representative  and  those  of  the  estate 
got  together  for  settlement,  and  the  estate  turn- 
ed over  stock  in  the  company  and  surrendered  a 
dividend,  and  the  company  executed  a  release 
acknowledging  payment  in  full,  and  discharging 
all  claims,  a  particular  deal  was  settled  and 
closed  thereby,  and  the  new  manager  of  the  com- 

gany  was  not  accountable  for  renewing  or  keep- 
ig  alive  the  paper  involved  in  the  deal,  a  lia- 
bility created  against  the  company  by  the  de- 
ceased manager. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Ii  1376-1378,  1390,  1302.] 

3.  gobpobations  ®=3312(1)  —  llabilitt  of 
Manageb  —  Ijcfbofxb  Extinouisbmznt  of 
Account. 

Where  the  manager  of  a  company,  who  was 
kiting  Its  paper,  created  a  fictitious  account  on 
the  company  8  books,  and,  after  his  death,  the 
new  manager,  instead  of  charging  the  fictitious 
account  to  profit  and  loss,  credited  it  to  the 
debtor,  and  charged  the  anuNmt  to  commissions, 
thus  wiping  out  the  account,  as  the  company 
suffered  no  loss  by  the  improper  manner  or  dis- 
peelng  of  the  fictitious  account  and  as  the  new 
maoager  did  not  profit  by  it  he  was  not  charge- 
able with  the  amount 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1376-1378,  1300,  1302.] 

4.  CoBPOBATioNS  «=»312(3)  —  Use  or  Fdnds 
BT  Manages— LiABiLiTT. 

Where  the  manager  of  a  company  paid  a 
personal  note  given  by  himself  and  the  deceased 
manager  with  company's  funds,  he  must  account 
to  the  company  for  the  amount 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  1380,  1381.]  ' 


6.  COBFOBATIONS    «=3314(2)— RKCOITPiaMT    0» 

Loss  Though  UwaUthobized  Act  bt  Man- 
ageb—Liability. 
Where  the  manager  of  a  fumitare  ocmipany 
without  authority  subscribed  in  the  company's 
name  for  stock  in  a  hoteJ  to  accommodate  fur- 
niture dealers,  he  could  not  recoup  loss  suffered 
by  him  through  such  unauthorized  act  by  can- 
celing a  raluable  lease  held  by  the  company, 
taking  a  new  lease  in  his  own  name,  and  profit- 
ing by  subleasing  to  his  own  and  other  com- 
panies, but  was  diargeat>le  with  the  amonnt 

[Ed.  Note.— For  other  cases,  see  CorporadonsL 
Cent  EHg.  {  1396.] 

6.  Cobpobations  <S=»312(1>— Salabt  Account 
— LiABiuTY  OF  Manageb. 

Where  the  manager  of  a  company  died,  and 
the  new  manager,  to  dose  deceased's  salary  ac- 
count and  balance  debit  items,  credited  the  de- 
ceased manager's  account  with  salary  for  the 
month  after  that  in  which  the  death  occurred, 
and  for  the  full  month  in  wbidi  the  death  oc- 
curred, the  new  manager  was  chargeable  with 
the  amount  of  salary  accruing  after  the  date  of 
the  death. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1376-1378,  1300,  1302.] 

7.  Cobpobations    «=>312(3)  —  Liabiutt   or 
Manages  to  Account. 

Where  the  manager  of  a  company  sold  its 
merchandise,  collected  the  price,  and  credited 
the  amounts  to  petty  cash  from  which  he  paid 
his  brother  to  make  up  the  amount  of  his  agreed 
salary,  more  than  appeared  on  the  pay  rolls  or 
books  of  the  company,  the  manager  was  bound 
to  account  to  the  company  for  such  items. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1380,  1381.] 

8.  Cobpobations    9=3312(1)  —  LiABiurr    or 
Manages  to  Account. 

Where  the  mother  of  the  manager  of  a  com- 
pany loaned  money  to  the  company,  received 
payments  on  her  note  from  time  to  time  as  ber 
needs  required,  and  was  paid  interest  on  the 
full  amount  of  ber  loan,  without  taking  into 
account  the  company's  payments  thereon,  the 
manager  should  account  to  the  company  for  the 
amount  received  br  his  mother  in  excess  over 
what  she  was  entitled. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  EHg.  {{  1376-1378,  1390,  1392.] 

0.  Cobpobations    9=>312(1)  —  Liability    or 

MANiloKB  TO  Account. 
The  manager  of  a  company,  who,  on  the  day 
of  his  resignation,  dosed  his  brother's  debit 
account  with  the  company  by  crediting  the 
brother  with  the  amount  of  the  account  for  la- 
bor, must  account  to  the  company  for  the 
amount 

[Ed.  Note.— For  other  eases,  see  Corporations 
Cent  Dig.  !|  1376-1378,  1300,  1302.] 

10.  Cobpobations  «3»812(1)— Dutz  or  Majt- 
AOKB— Liability  to  Account. 

It  was  witnin  the  power,  and  it  was  the 
duty,  of  the  manager  of  a  company  to  keep  an 
account  of  the  time  of  the  company's  men  when 
in  the  company's  pay,  but  workmg  elsewhere 
by  his  own  directions,  and  he  cannot  be  heard 
to  complain,  when  called  to  account  by  the  com- 
pany for  work  done  b;^  its  emflofi*  for  his 
mother,  brother,  end  himself,  if  he  is  charged 
what  the  work  was  reasonably  worth. 

[E>1.  Note.— Far  other  cases,  see  Corporations^ 
Cent  Dig.  ||  1376-1378,  1800,  1302.] 

11.  Cobpobations    «=>314(3)  —  Bbeach    or 
Tbust  by  Manageb— Receipt  of  Gift. 

By  accepting  secret  gifts  from  companies 
from  which  a  furniture  company  pnrdiasea  sup- 
plies, the  manager  ot  tlie  furniture  oompany 
I  committed  a  breach  of  trust,  and  must  account 
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tx>  the  farnitare  company  -  for  the  TaltM  of  the 
property  received. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  13»7.] 

Appeal  from  ClrctUt  Court,  Ottawa  County, 
in  Chancery;   Orlen  S.  Cross,  Judge. 

Suit  for  an  accounting  by  the  Holland 
EHimlture  Company,  a  corporation,  against 
Albert  Knoolhulsen.  From  a  decree  allow- 
ing and  disallowing  certain  Items,  both  par- 
ties appeal.    Decree  modified  and  affirmed. 

Argued  before  KUHN,  C.  J.,  and  8TONB, 
OSTRANDEH,  BIRD,  MOORB,  STEGRB, 
BROOKB,  and  FBLLOWS,  33. 

Cbarles  H.  McBrlde,  o(  Holland,  and 
Wilkes  &  Stone,  of  Allegan,  for  appellant. 
•Dlekema,  KoUen  &  Ten  Gate,  of  Holland 
(Colin  P.  Campbell,  of  Grand  Rapids,  of 
counsel),  for  appellee. 

FELLOWS,  7.  Plalntlfl,  a  Midilgan  cor- 
poration with  capital  steels  of  $50,000,  was 
organized  In  1890  by  one  Jacob  G.  Van  Put- 
ten  and  associates,,  to  manufacture  furniture 
at  the  city  of  Holland.  Van  Putten  and  his 
relatives  controlled  about  two-thirds  of  the 
stocic,  and  he  was  Its  active  manager  until 
his  death  January  9,  1909.  Defendant  was 
a  ■brother-in-law  of  Van  Putten,  a  physician 
biy  profession,  and  from  1900  until  Van  Put- 
ten's  death  was  assistant  to  his  brother- 
in-law.  On  Van  Putten's  death  he  succeeded 
as  manager,  and  had  charge  of  and  conduct- 
ed the  business  of  plaintiff  until  October, 
1914.  He  also  held  the  offices  of  secretary 
and  treasurer,  and  was  authorized  to  bor- 
row money,  execute  notes  of  the  company, 
purchase  material,  and  possessed  such  gen- 
eral powers  as  are  usually  incident  to  the 
positions  held  by  him  In  the  company.  Ttls 
bill  was  filed  for  an  accounting  covering  the 
period  of  his  management.  Many  items 
were  allowed  and  several  disallowed.  E>om 
those  allowed  defendant  appeals ;  from  those 
disallowed  plaintiff  appeals.  This  necessi- 
tates a  consideration  of  all  the  Items  involv- 
ed In  the  transactions  between  defendant 
and  the  company  covering  nearly  six  years. 
A  satisfactory  disposition  of  the  case  re- 
quires a  separate  consideration  of  each  of 
the  transactions   questioned. 

The  Bhephard  DeaL  We  are  satisfied 
from  this  record  that  during  the  Van  Putten 
administration,  and  covering  a  period  of 
many  years,  note  kiting  was  conducted  by 
blm  on  a  large  scale.  Negotiable  paper  of 
plaintiff  la  considerable  amounts  was  is- 
sued, without  consideration,  to  different  pax- 
ties  and  dl^iosed  of  to  bona  fide  purchasers. 
Plaintiff,  through  Van  Putten,  indorsed  other 
paper,  likewise  floated.  This  dishonest  prac- 
tice seems  to  have  been  conducted  with 
nothing  but  a  suspicion  on  the  part  of  some 
of  the  tMMurd  of  directors  of  Its  existence,  and 
without  even  suspicion  on  the  part  of  others. 
The  directors  did  not  direct;  they  only  met 
<;wioe  a  year,  and  then  only  to  declare  dlvl- 


deod^,  and  did  not  apparently,  feel  that  th^ 
owed  the  duty  to  tfae  company  of  famlllari»- 
Ing  themselves  with  the  affairs  of  the  com- 
pany, and  directing  Its  activities.  Had  they 
discharged  their  duty  as  directors  it  Is  hlj^- 
ly  Improbable  that  loss  would  have  fallen  on 
the  company  through  these  illegal  practices. 
As  It  was.  Van  Putten  was  permitted  to  en- 
tirely dominate  and  control  the  company  as 
he  saw  fit.  This  Idted  paper  was  Issued 
without  check  and  without  entry  on  the  bills 
pay,able  of  the  company,  and  while  some  of 
it  was  paid  by  the  parties  for  whose  benefit 
it  was  issued,  much  of  It  was  not.  Van 
Putten  seems  to  liave  attempted  to  keep  an 
account  of  It  on  a  private  book,  but  we  are 
not  certain  from  this  record  that  he  entered 
it  alL  So  far  as  this  fictitious  paper  is  In- 
volved we  are  concerned  only  as  to  the  so- 
called  "Shephard  deal"  and  the  "C.  L.  King 
&  Co.  deal" ;  to  the  latter  we  shall  presently  . 
refer.  The  other  kited  paper  bad  J)een  re- 
tired by  the  parties  for  whose  accommoda- 
tion it  was  Issued. 

One  A.  L.  Shephard  was  a  designer  and 
later  sales  manager  of  plaintiff.  We  are 
satisfied  that  under  the  Van  Putten  admin- 
istration of  this  company  at  one  time  there 
was  outstanding  of  so-called  Shephard  pa- 
per, on  which  plaintiff  was  liable,  $13,000, 
paper  for  which  plalntlfl  received  no  consid- 
eration, but  whl(A  vras  issued  as  above 
stated,  for  Shephard's  accommodation,  and 
which  found  its  way  into  the  hands  of  tona 
fide  purdiasers.  Shephard  was  Interested 
in  a  zinc  mine,  and  it  is  highly  probable 
much  of  this  money  was  sunk  In  this  mine, 
but  we  are  satisfied  that  it  all  took  place 
during  the  Van  Patten  administration,  and 
that  the  claim  of  plaintiff  that  defendant 
had  to  do  with  the  diversion  of  the  fimds  of 
plaintiff  to  the  zinc-mining  proposition  -of 
Shephard  is  entirely  without  foundation. 
Defendant  did  purchase  $500  worth  of  stodc 
in  the  mine,  but  traded  it  for  sugar  stock, 
and  was  out  of  the  mining  deal  long  befofe 
Van  Putten's  death.  We  are  also  satisfied 
tliat  at  the  time  of  Van  Putten's  death 
Shephard  was  totally  irresponsible,  and  that 
this  accommodation  paper,  somewhat  re- 
duced In  amount,  was  in  the  hands  of  the 
National  Bank  of  Sturgis,  of  which  a  Ur. 
Anthony  was  casliler. 

Soon  after  the  InstaUation  of  defendant  aa 
manager  of  the  company  he  learned  of  the 
existence  of  the  kited  paper  by  notices  from 
banks  holding  it.  Instead  of  calling  the 
board  of  directors  together  and  laying  before 
them  the  situation  as  he  should  have  done, 
and  placing  those  obligations  of  the  comptmy 
on  the  books  of  the  company,  be  arranged  to 
take  care  of  them  by  renewals  and  payment 
out  of  the  assets  of  the  conQ>any,  without 
the  transactions  being  accurately  recorded 
in  the  company's  boolcs.  Van  Putten  was 
his  brother-in-law,  had  stood  high  in  the  dty 
of  Holland,  tiad  been  postmaster,  treasurer, 
and  mayor  of  that  city,  and  was  respected 
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ty  Its  cltfj^nsw  Defendant  chose  tlie  wrong 
course  to  protect  Ms  memory. 

Furniture  manufacturers  hold  two  sales 
annually  at  Grand  Bapids,  one  In  January 
and  one  In  July.  They  there  exhibit  their 
samples  and  take  orders  fro>m  furniture 
dealers.  This  sample  furniture  is  usually  sold  | 
after  the  sales  are  over  to  parties  making  a 
business  of  dealing:  in  sample  fumlture. 
BV)r  three  successive  sales  defendant  disposed 
of  the  samples  exhibited,  and  turned  in  the 
notes  received  in  payment  to  extinguish  the 
liability  of  the  company  on  the  Shephard 
notes.'  The  Shephard  notes  did  not  appear 
'on  the  books  of  the  company,  and  he  made  no 
entry  of  the  sales  of  the  sample  furniture 
on  the  bdoks  of  the  company.  His  conduct 
deserves  the  severest  condemnation,  but  we 
cannot  say  that  he  has  not  accounted  for  the 
proceeds'  of  these  sales.  He  has  used  the 
assets  of  the  company  to  discharge  the  legal 
liability  of  the  company. 

[1]  Under  the  circumstances  of  this  case 
and  his  manner  of  handling  company  assets, 
defendant  must  be  held  to  the  strictest  ac- 
countability, but  where  he  has  used  company 
fissets  to  reduce  company  liabilities,  he  can- 
not be  personally  charged  with  such  assets, 
because  bis  bookkeeping,  or  want  of  book- 
keeping, leaves  him  open  to  suspicion  and  a 
most  rigid  examination  of  every  item  of  his 
accounting.    ]>ecrees  cannot  pass  in  the  face 
of  the  QDly  testimony  appearing  in  the  rec- 
ord, nor;  upon  plausible  innqradoes  based  up- 
on an   Ingenuous  assorting  of  bits  of  testimony 
.gathered  Ijere  and  there  from  hundreds  of 
pages. of  cross-examXnaticm.    The  trial  court 
was  satisfied,  and  found  that  the  notes  which 
were  received  from  the  sale  of  sample  furni- 
ture went  to.  pay  the  Shephard  notes  which 
tbe  oqmpany'  was  legally  obligated  to  pay, 
and  that  defendant  should  not  account  for 
;tbem.    A  careful  reading  of  this  record  of 
,71,7  pages  convinces  ue  that  he  reached  a 
correct  conclusion  on  this  item. 
.     Tlte  C.  L.  Kind  <£  Co.  Deal.     Under  the 
Van   Putten  administration  the  practice  of 
kiting   paper    was   indulged   in   with    C.   L. 
King  &  Co.    This  was  a  Holland  institution, 
and    was    managed    by    'W.    W.    Hanchett. 
Plaintiff  was  obligated  on  over  $19,000  of 
King  &  Co.  paper  when  defendant  became 
manager.    Before  'Van  Putten's  death  lUng 
&  Co.  had  sold  its  plant  to  the  Eastern 
Basket  &  Veneer  Company,  taking  stock  in 
'  that  company  in  payment    It,  however,  con- 
'  tlnued  to  transact  some  business  at  Holland. 
Soon  after  defendant  became  manager  he  re- 
ceived notice  that  one  of  the  King  &  Co. 
notes  was  due.    He  found  no  record  of  it  on 
tbe    books  of   the   company,   and   at   once 
'sought   our  Mr.    Hancheftt.     From   him   he 
i  learned  tbe  extent  of  the  Ittibillty  of  the 
company  on  the'  King  ft  Co.-  paper.    It  was 
-scattered  in  various  banks,  and  defendant 
.  consulted  -the  attorney  for  the  company  as 
•  to  the 'most   advisable  : coarse   to  pursue., 


King  &  Co.  could  not  pay  theise  notes,  nei- 
ther could  plaintiff,  with  cash  then  on  band. 
It  was  hoped  that  King  &  Ca  would  even- 
tually pull  through  and  be  able  to  pay  Its 
.debts.  There  was  but  one  thing  to  do  as 
the  parties  then  'viewed  it,  and  that  was  to 
renew  the  paper.  It  was  paper  issndd  by 
defendant's  predecessor,  and  was  In  the 
htmda  of  bona  fide  holders.  Defendant  re- 
newed It  from  time  to  time  as  it  fell  dne, 
somAimes  in  the  same  bank,  sometimes  by 
placing  loans  in  other  banks  for  the  purpose 
of  taking  it  up.  These  rene'wals  were  not 
entefred  in  tbe  bills  payable  account  of  the 
^mpany.  King  &  Co.  wmt  into  the  bands 
of  a  receiver.  The  exact  date  does  not  ap- 
pear, but  plaintiff's  wlginal  claim  against  it, 
filed  in  the  District  Court  for  the  Western 
District  of  Michigan,  bears  date  Septemb^ 
29,  1913.  An  audit  of  tbe  books  of  plaintiff 
company  was  first  had  covering  the  period 
from, January  1, 1909,  to  December  31,  1913; 
another  and  later  audit  covered  the  period 
from  January  1,  1914,  to  October  27,  1914, 
and  still  later  a  thoroqgb  audit  of  both  the 
Van  Puttcfn  and  defendant's  administrations 
was  bad.  These  audits  revealed  the  situa- 
tion, and  showed  that  imder  neither  adminis- 
tration did  the  books  show  the  actual  situa- 
tion of  the  company;  they  showed  many 
fictitious  entries  and  accounts  running 
through  Van  Putten's  administration,  some 
of  which  were  not  rectified  or  closed  out  by 
defendant.  In  October,  1914,  defendant  sold 
his  stock  in  the  company  to  tbe  present  con- 
trolling interest,  and  reslgnefd. 

[2]  February  16,  1916,  this  biU.was  filed. 
This  was  before  the  audit  covering  defend- 
ant's administration  had  been  completed.  At 
about  the  same  time  .plaintiff  also  filed  a 
petition  in  probate  count. to  revive  the  com- 
missicn  on  claims  in  the  estate  of  Jacob  Van 
Putten,  and  also  filed  a  bill  tp  recover  stock 
claimed  to  have  been  fraudulently  issued  by 
Van  Putten  to  himself.  Tbe  representatives 
of  the  plaintiff,  and  of  tbe  Van  Putten  estate 
got  togethe*  to  see  if  an  adjustment  could 
not  be  made.  After  considerable  discussion 
a  settlemcint  was  arrived  at.  The  Van  Put- 
ten estate  turned  over  2,223  shares  of  stodc 
of  plaintiff  company,  worth  $44,460,  and  sur- 
rendered a  dividend  of  $2,223,  declared,  but 
not  then  paid,  and  plaintiff  executed  a  re- 
lease, acknowledging  "payment  in  full,  and 
to  telease  and  discharge  all  claims  of  every 
nature  which  the  said  Holland  E^nnlture 
Company  now  has  against  the  said  executors 
and  the  said  estate  of  Jacob  G.  Van  Putten, 
deceased."  It  is  now  claimed  by  plaintiff 
that  this  settlement  did  not  include  the  King 
'&'  Co.  paper,  and  that  defendant  ought  now 
to  account  for  the  amount  of  such  paper  re- 
newed ■  by  him.  It  is  tmnecessery  for  us  to 
'determine  whether  defendant  has  by  his  con- 
duct raidered  himself  liable,  either  by  what 
he  actively  did  in  renewing  this  paper,  or  by 
what  be  passively  did  by  not  proceeding  at 
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once  against  King  ftao.  on  learning  of  tbe 
ontstandln^  paper,  as  we  are  clearly  8atl»- 
fled  that  the  King  &  Go.  deal  was  settled  and 
dosed  by  this  settlement  with  the  Van  -Put- 
ten  estate.  The  King  &  Go.  papcft-  was  orig- 
inally Issued  by  Van  Pntten  in  bis  lltetlma 
fie  was  llahle  to  tb»  company  for  the  loss 
suffered  by  it  through  the  issne  of  this  flctl- 
tiouB  paper;  the  audit  covering  the*  Van  Put- 
tfin  administration  was  In  the  hands  of  plain- 
tiff at  the  time  this  settlement  was  made, 
and  dlsdlosed  the  King  &  Oo.  transaction. 
When  plaintiff  settled  with  the  Van  Putten 
excttutors  and  took  the  equlTalent '  of  $46,- 
460,  It  closed  and  settled  all  liablUdes  of  the 
•Van  Pntten  estate  to  it,  and  it  cannot  now 
call  to  accoiint  Van  Patten's  successor  for 
renewing  or  keeping  alive  a  legal  llaUllty 
created  against  the  company  by  Van  Patten 
In  bis  lifetime^ 

[81  The  W.  O.  Orobheiter  Account.  We 
have  already  stated  that  the  andlt  of  the 
books  of  the  company  disclosed  many  ficti- 
tious accounts.  When  defendant  became 
manager  he  found  a  chai'ge  on  the  books 
against  W.  C.  Grobhfelser  of  fl,250.  He  sat^ 
Isfied  himself  that  Mr.  Grohhelser  did  not 
owe  the  company  anything.  There  Is  no 
proof  or  shadow  of  evidence  other  than  the 
abconnt  Itself  of  any  Indebtedness  f  «Mn  Orob- 
'heiser  t6  the  company.  Instead  of  diargrlng 
this  to  profit  and  loss, '  defendant,  on  two 
different  occasions,  credited  Grobhelser  and 
charged  the  amount  to  commissions,  and  thus 
wiped  out  the  account.  This  was  an  Improp- 
er manner  6f  disposing  of  this  account,  but 
the  company  suffered  no  loss  in  wiping  off 
this  fictitious  account,  nor  did  defendant 
profit  by  it.  He  should  not  be  charged  with 
this  account. 

[4]  FruU  Orotcert'  State  Bank  Note.  On 
March  17,  1009,  defendant  paid  with  com- 
pany funds  a  note  given  by  himself  and 
Jacob  G.  Van  Putten,  ataountlng  to  $2,575. 
This  note  had  not  been  found  when  this  bill 
was  filed,  nor  at  the  time  of  the  settlement 
with  the  executors  of  the  Van  Putten  estate. 
It  was  later  found  with  some  other  canceled 
notes  in  an  old  shfe.  Defendant  seeks  to 
connect  this  bote  with  the  Shephard  deal, 
but  It  was  his  personal  obligation,  and  be 
paid  It  with  company  funds.  He  must  ac- 
count to  the  plaintiff  for  this  sum. 

[5]  Uanu-facturera'  Building  Lcate.  The 
semiannual  furniture  sales  at  Grand  Rapids, 
and  the  fact  that  plaintiff  there  exhibited  Its 
samples,  has  been  noted.  The  plaintiff  held 
a.  lease  for  floor  space  In  the  Manufacturers' 
Building  for  the  purpose  of  making  this  ex- 
hibit of  Its  wares.  During  the  administra- 
tion of  defendant.  Luce  Redmond  Company 
surrendered  a  lease  of  floor  space  adjoining 
Uiat  occupied  by  plaintiff,  and  a  lease  was 
first  made  with  plaintiff  for  this  space.  La- 
ter defendant  caused  this  lease  to  be  canceled, 
And  took  one  In  bis  own  name ;  tbe  company, 
Jtiowever,  paid  the  ful}  rent   A  portion  of  the 


fioor  space  was  sublet  by  defendant,  aftd  he 
received  $1,400  therefor.  Defendant's  expla- 
nation of  tbis  transaction  is  that  he  sub- 
scribed in  the  company's  name  for  stock  in  n 
new  hotel  at  Grand  Rapids  which  was  deem- 
ed necessary  by  the  furniture  trade  to  accom- 
modate the  dealers  who  visited  these  sales^ 
that  tbe  directors  of  the  plaintiff  declined  to 
ratify  this  trknsactlon,  and  that  be  took  this 
course  to  ret)ay  his  loss  occasioned  by  the 
purchase  of  this  stock,  which,  he  claims, 
was  for  plaintiff's  benefit.  His  explanation 
does  not  relieve  him  from  accounting  for  this 
sum.  He  bad  no  authority  to  subscribe  in 
the  name  of  plalntifl  for  stock  in  another 
corporation,  and  he  could  not  recoup  loss 
suffered  by  him  through  bis  unauthorized 
act  by  canceling  a  valuable  lease  held  by  the 
company  of  which  he  was  manager,  take  a 
new  lease  in  his  own  name,  and  then  profit 
by  subleasing  to  his  own  and  other  com- 
panies. He  should  be  charged  with  this 
amount 

(6]  Jacob  O.  Van  Putten  Aooountt.  After 
the  death  of  Van  Putten  defendant  paid  sun- 
dry of  his  bills  doe  at  his  death,  aggregating 
915S.86,  with  company  funds.  Van  Putten's 
account  on  the  books  of  the  company  showed 
a  debit  balance  of  9rB.68.  To  close  this  ac- 
count and  balance  these  Items  defendant 
credited  Van  tMtten'B  account  with  salary  for 
S'ebrnary,  |Q09,  and  expenses, '$28.94,  making 
$287.94.  Although  van  Patten' died  on  Jan- 
uary 9th,  his  salary  for  the  Wll  month  was 
credited  to  defendant's  account,  and  he  dalms 
to  have  uSed  it  to  pay  Van  Pntten's  debts. 
The  trial  iourt  charged  defendant  with  the 
$237.94,  but  declined  to  charge  him  with  the 
portion  of  the  January  salary  covering  the 
period  after  Van  Putten's  death.  We  agree 
with  the  trial  court  that  defendant  should  be 
charged  with  the  $237.94,  but  we  are  also 
Impressed  that  he  should,  be  charged  with 
that  portion  of  the  January  salary  subse- 
quent to  Van  Pntten's  death.  As  between  de- 
fendant and  the  Van  Putten  estate,  he  may 
have  a  claim,  but  as  between  him  and  the 
plaintiff  he  had  no  right  to  use  the  company's 
funds  to  pay  other  than  company's  obliga- 
tions. When  Van  Putten  died  his  salarji 
ceased,  and  .we  are  not  concerned  with  the 
inquiry  as  to  whether  It  would  have  been  a 
gracious  act  for  the  company  to  have  voted 
the  unearned  portion  of  the  January  salary 
to  the  Van  Putten  estate.  It  did  not  do  so, 
and  the  defendant  as  its  manager  had  no 
right  to  use  its  funds  for  the  payment  of 
Van  Patten's  debts.  This  Item  will  be  la- 
creased  as  indicated. 

[7]  M.  Tromp  and  E.  B.  Bradicell  Ao 
c<yttnts.  Defendant  sold  to  these  parties 
merchandise  belonging  to  plaintiff,  collected 
pay,  and  the  books  give  no  evidence  of  the 
transactions.  Defendant  adinlts  that  these 
accounts  were  collected  by  him,  and  Insists 
that  they  went  In  as  "petty  cash,"  and  that 
from  this  petty  cash  he  paid,  to  his  brother 
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Charles  to  mak«  up  tlie  amount  of  his  agreed 
salary,  wbich  was  more  than  appeared  on 
the  pay  roll  or  books  of  the  company.  The 
brother  was  a  witness  and  confirmed  the  ar- 
rangement that  he  was  to  recelTe  more  sala- 
ry than  the  books  show,  and  testifies  that  he 
received  this  extra  stipend  at  regular  In- 
tervals. The  dates  of  payment  of  the  extra 
allowance  do  not  correspond  M'lth  the  dates 
when  these  accounts  were  collected.  One  of 
the  accounts  amounted  to  $157.08,  and  could 
not  very  well  be  called  petty  cash.  The  de- 
fendant was  bound  to  account  for  these  Items. 
The  trial  court  was  not  satisfied  that  be  had 
done  so,  and  we  are  not  persuaded  that  he 
reached  a  wrong  conclusion.  These  items 
will  stand  as  allowed  by  the  circuit  Judge. 

[8]  Mrs.  R.  KnooUviiizen  Loan.  The  moth- 
er of  the  defendant  loaned  money  to  the 
plaintiff.  She  received  payments  on  her  note 
from  time  to  time  as  her  needs  required. 
She  was,  however,  during  defendant's  man- 
agement of  the  company,  as  she  apparently 
was  during  the  Van  Putten  administration, 
paid  Interest  on  the  full  amount  of  her  loan 
without  taking  into  account  any  payments 
made  thereon.  By  so  doing  she  was  paid  by 
tbe  defendant  from  plalntiec's  funds  $158.06 
in  excess  of  the  amount  she  was  entitled  to. 
Defendant  should  account  for  this  amount. 

[S]  Charles  Knooihvisen  Accowit,  The 
books  of  the  company  showed  that  defend- 
ant's brother  Charles  owed  the  company 
$215.11..  The  indebtedness  is  admitted.  On 
the  day  defendant  resigned  as  manager  be 
caused  this  account  to  be  closed  by  crediting 
his  brother  the  amount  of  this  account  for 
labor.  We  have  already  stated  that  it  is  the 
claim  of  the  defendant  that  be  was  paying  bis 
brother  an  extra  amount  beyond  the  salary 
appearing  on  the  pay  roll;  we  have  al- 
ready stated  that  Charles  testified  that  be 
was  receiving  'this  extra  compensation  at 
stated  times.  If  Charles  is  correct  in  his 
version  of  the  arrangement  and  the  manner 
of  carrying  it  out,  there  was  no  such  sum 
as  this  due  at  this  tima  It  is  quite  apparent 
that  this  was  a  gratuity  to  Charles.  Defend 
ant  could  not  thus  make  free  velth  plaintiff's 
funds,  and  must  account  for  this  sum. 

[10]  Labor  Performed  for  Defendant's  Rel- 
atives. By  instructions  from  defendant,  em- 
.  ploy^  of  plaintiff  did  work  in  painting  the 
bouse  of  defendant's  mother,  and  also  did 
work  on  the  new  house  and  garage  of  bis 
brother  Charles.  The  company  paid  the  men 
for  their  time  while  thus  employed.  Defend- 
ant kept  no  account  of  the  amount  of  time  of 
any  of  these  men  while  so  employed,  and  did 
not  make  any  charge  or  collect  anything  from 
either  Mrs.  Enooihulzen  or  Charles.  Plain- 
tiff is  unable  to  fix  the  amount  of  the  time 
of  the  men  so  used,  but  did  produce  witnesses 
who  gave  evidence  as  to  what  the  work  was 
reasonably  worth.  Defendant  objects  to  the 
allowance  made,  claiming  that  the  men  only 
worked  at  odd  times  when  It  did  not  interfere 
wlUk  their  work  in  the  plant,  and  that  the 


evidence  is  too  IndeAnite.  We  cannot  agree 
with  defendant  in  this  contention.  Had  the 
men  not  been  away  from  the  plant,  tbe  evi- 
dence discloses,  and  it  most  be  quite  evident, 
work  would  have  been  provided  for  them 
there;  they  would  not  have  been  left  idle, 
but  would  have  been  kept  at  .woiit  by  their 
employer.  As  to  the  indefiniteness  of  the 
proof,  it  is  sufilcient  to  say  that  it  was  with- 
in the  power  and  it  was  the  duty  of  the  de- 
fendant to  keep  an  account  of  the  time  of  the 
men  when  in  the  pay  of  plaintiff  and  working 
elsewhere  by  his  directions,  and  he  cannot  be 
heard  to  con^iain  when  called  to  account  if 
he  is  charged  what  sucb  work  was  reasonably 
worth.  But  defendant  insists  that  the. evi- 
dence does  not  show  all  the  work  to  have 
been  done  that  is  claimed  by  plaintiff  was 
done,  and  does  not  authorize  the  allowance 
m{Cde.  We  agree  that  as  to  two  of  the  items 
allowed  for  work  in  Charles  Knooihulzen'a 
house  defendant  is  correct;  as  to  the  bal- 
ance of  the  items  we  are  impressed  the  trial 
court  readied  the  correct  result.  The  trial 
court  charged  "for  finishing  dining  room, 
*$51."  We  are  unable  to  find  from  the  evi- 
dence that  plaintiff's  employ^  did  this  work. 
Counsel  for  plaintiff  concede  that  It  was  not 
done,  but  insist  that  the  sum  of  $51  should 
be  charged  for  shellacing  and  sanding  the 
stairway.  We  are  unable  to  find  support  in 
the  testimony  for  this  claim,  Charles  Knoo- 
ihulzeu,  wblle  admitting  that  some  work  was 
done  by  plaintiff's  employ^,  testified  that  the 
work  of  finishing  the  woodwork  was  done  by 
his  brother-in-law.  He  was,  so  far  as  dis- 
closed by  this  record,  a  fair  witness.  While 
there  is  some  evidence  of  work  of  this  char- 
acter being  done,  we  are  satisfied  that  if  any 
was  done  it  was  inconsequential  in  amount, 
and  the  items  under  this  head  will  be  re- 
duced by  this  item  of  $51,  and  another  item 
of  $55,  for  "labor  finishing  living  room  and 
hall,"  making  a  total  of  $106,  and  the  other 
items  allowed  as  found  by  the  Circuit  Judge. 
Defendant's  Veto  Bouse  and  Furniture. 
During  defendant's  administration  he  built 
a  new  house  costing  around  $12,000.  The 
evidence  is  convincing  that  .the  workmanship 
on  it  was  the  best,  and  that  the  skilled  em- 
ploy^ of  plaintiff  were  used,  at  the  expense 
of  the  company,  to  make  it  an  up-to-date 
residence.  Furniture  of  special  design  was 
made  In  the  plaintiff's  plant  by  its  employ^, 
and  no  account  was  made  of  their  time,  or 
any  charge  made.  The  rule  laid  down  under 
the  preceding  head  of  charging  defendant  the 
reasonable  value  of  the  work  done  must  be 
here  followed.  He  must  also  be  charged  with 
the  reasonable  value  of  the  furniture  made 
for  him  by  the  plaintiff,  tn  the  main  we 
agree  with  the  trial  Judge  as  to  the  amounts 
found  by  him.  Four  witnesses  gave  evidence 
as  to  the  value  of  the  furniture;  some  were 
below,  while  others  were  above,  the  figures 
found  by  the  circuit  Judge  We  are  not  per- 
suaded that  we  should  change  his  values  on 
the  furniture^  except  in  one  partlcul&r.    He 
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diarged  dfefendant  .with  a  white  enamel  bed- 
room salt,  $75.  We  think  this  Item  should 
be  reduced  to  $40,  as  the  evidence  satisfies  us 
that  was  its  value.  We  also  reduce  the  al- 
lowance by  the  further  sum  of  $160.69,  the 
value  of  the  walnut  and  mah(^aDy  lumber 
which  were  used  in  making  up  this  furniture, 
and  which  will  be  considered  under  the  next 
head.  It  will  not  be  necessary  for  us  to 
discuss  each  item  involved  in  this  transac- 
tion ;  except  as  above  noted,  we  agree-  with 
the  figures  found  by  the  trial  court. 

[11]  CHfU  to  Defendant.  During  the  time 
defendant  was  building  his  house  be  received 
valuable  gifts  from  the  companies  with  whom 
plaintiff  .was  dealing,  and  from  whom  it,  act- 
ing through  defendant,  purchased  merchan- 
dise. These  gifts  were  not  such  as  usually 
pass  between  friends,  but  were  valuable  arti- 
cles of  commerce,  mahogany  and  walnut  lum- 
ber and  veneer  and  varnish.  The  defendant 
was  the  manager,  secretary,  and  treasurer 
of  the  plaintiff.  He  made  its  contracts  with 
the  companies  making  these  gifts;  was  the 
officer  authorized  to  purchase  lumber  and 
varnish.  By  accepting  these  secret  gifts  from 
companies  holding  these  relations  with  the 
plaintiff  he  committed  a  breach  of  the  trust 
held  by  him,  and  must  account  to  the  com- 
pany for  the  value  of  the  property  so  re- 
ceived. Section  660,  Cook  on  Corporations 
(7th  Ed.)  vol.  3,  p.  2023.  This  lumber  was 
used  by  him  for  his  personal  benefit  in  build- 
ing bis  house  and  making  the  special  furni- 
ture for  it.  There  is  no  dispute  as  to  the 
amount  of  it  or  its  value.  The  varnish  was 
also  used  in  his  house;  its  value  is  not 
agreed  upon.  The  trial  court  did  not  allow 
these  items.  They  should  be  allowed.  We 
charge  defendant  with  $580  for  lumber  and 
veneer, -and  $.38.25  for  varnish. 

As  modified  herein,  the  decree  of  the  court 
below  .will  be  affirmed.  Plaintiff  will  re- 
cover interest  at  6  per  cent  on  the  various 
sums  allowed. 

Both  parties  appealed.  We  have  slightly 
Increased  the  amount  of  the  decree  entered  in 
the  court  below,  but  not  sufficient  to  justify 
allowing  full  costs.  Bach  party  win  pay  for 
printing  briefs.  No  attorney  fees  in  this 
court  will  be  allowed ;  plaintiff  will  pay  46 
per  cent  of  the  other  costs  of  appeal,  and  de- 
fendant will  pay  55  per  cent 


SCHLOSSMAN  et  aL  v.  ROUSB.     (No.  33.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.   RiBFOBMATION   OV   IRSTBUKENTS  «=3l9(2)   — 

MiSTAKS  OF  Fact  —  Dksobiption  of  Pbop- 

EBTT. 

Where,  both  in  initiatory  agreement  for  sale 
of  land  and  in  formal  contract,  property  was 
described  as  22  feet  froDtage,  and  plaintiff  ven- 
dor intended  to  sell  druscstore  tbercon,  believing 
it  occupied  the  entire  22  teet,  whereas  vendee 
knew  that  it  occupied  2  feet  less,  and  price  paid 
was  based  partly  on  value  of  real  estate  per 
front   foot,  there   is  no   mistake   which   would 


warrant  the  court  in  reformlBg  the  contract,  so 
as  to  carry  out  the  plaintiff's  understanding. 

[Bd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f  75.] 

2.  Reformation  of  iNSTittncxNTs  «e»19(1)  — 

Gboukds— Mutual  Mistake. 
Before  a  contract  will  be  reformed  because 
of  a  mistake  in  drafting  the  same,  it  must  be 
shown  by  satisfactory  evidence  that  alleged  mis- 
take was  common  to  both  parties  in^  interest 

[Ed.  Note.— ror  other  cases,  see  Reformation 
of  Instruments,  Cent.  IMg.  H  ^^  70-78.] 

Appeal  from  Circuit  Court,  Muskegon 
County,  In  Cbanceiy;  James  B.  Sullivan, 
Judge. 

Action  by  Paul  J.  Schlossman  and  others 
against  Howard  M.  Rouse.  Frmn  a  decree 
dismissing  the  bill,  plalntUCs  appeaL  Af- 
firmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDEB,  BIRD,  MOOBB,  STEERB, 
BROOKB,  and  FELLOWS,  JJ. 

Carpenter  &  Jackson,  of  Muskegon,  for  ap- 
pellants. Cross,  Vandmrwerp  &  Foots,  of 
Muskegon  (Todd  Lnnsford,  of  Muskegon,  of 
counsel),  tor  appellee. 

KUHN,  O.  J.  The  bill  of  complaint  In  this 
case  was  filed  for  the  purpose  of  obtaining 
reformation  of  a  land  contract  made  l>etween 
the  plaintiffs  and  the  defendant.  The  plain- 
tiffs have  appealed  from  a  decree  dismissing 
the  bill. 

It  was  made  to  appear  that  in  August, 
1916,  the  plaintiffs  were  negotiating  for  the 
purchase  of  lot  Na  10,  block  310,  of  the  dty 
of  Muskegon.  On  this  lot  there  stood  at  that 
time  a  three-story  brick  building,  which, 
with  a  similar  building  on  lot  No.  11,  ad- 
joining it  on  the  west,  formed  the  "Mason 
Block,"  apparently  a  single  building  front- 
ing on  Western  avenue.  There  were  six 
stores  In  this  block,  and  the  defendant  oc- 
cupied the  west  one  on  lot  No.  10  as  a  drug 
store.  The  other  two  on  that  lot  had  been 
consolidated  Into  one,  which  was  occupied 
by  the  Riordan  Company,  engaged  in  the  dry 
goods  business.  The  plaintiffs  had  purchased 
the  entire  lot  No.  10  for  the  purpose  of  re- 
modeling the  easterly  44  feet  thereof  into  a 
picture  house,  and  this  fact  was  made  known 
to  the  defendant  when  he  made  bis  purchase 
of  the  westerly  22  feet  of  this  lot.  The  east- 
erly wall  of  the  drug  store  is  only  a  lath  and 
plaster  partition.  The  plaintiff  Schlossman, 
acting  for  his  firm,  called  on  the  defendant 
and  asked  blm  it  he  would  be  interested  In 
buying  his  store  at  $35,000.  The  sale  of  the 
property  was  being  handled  by  Gilbert  A. 
Coutchie,  who,  after  some  negotiations,  con- 
cluded the  sale,  and  a  preliminary  contract 
was  executed  by  the  parties.  It  is  as  fol- 
lows: 

"Muskegon,  Michigan,  August  10, 1016. 

"In  consideration  of  $500  paid  on  account  by 
H.  M.  Rouse  to  Paul  J.  Schlossman  Company, 
the  receipt  of  which  is  hereby  acknowledged, 
the  Paul  J.  Schlossman  Company  agrees  to  sell 
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to  Q.  M.  Rousb  and  said  Bduse  agrees  to.  bny  f 
tfie  weatorly  22  feet,  thereabouts,  of  lot  '  10, 
block  310,  of  tlie  revised  plat  of  the  city  of 
Muskegun,  being  the  buildiue.  and  ground  now 
occupied  by  said  Ruuse  for  a  drug  store;  balance 
of  pui-chase  price  to  be  paid  as  follows:  $4,600 
on  delivery  of  the  contract  of  sale,  $5,000  in  90 
days  thereJifter,  and  $5,000  per  year  until  pur- 
chase price  of  $35,000  is  fully  paid,  with  inter- 
est on  deferred,  payments  at  5  per  cent.  (5%) 
per  annum.  This  agreement  is  made  contingent 
OB  the  purchase  of  the  entire  lot  10  of  block  310 
by  the  Paul  J.  Schlossman  Company. 

"[Signed]    Paul  J.  Schlossman  Co. 
"H.  M.  Rouse.'? 

The  formal  contract  was  to  be  €rawn  by 
attorneys  representing  the  parties,  but  be- 
fore it  had  been  completed  the  defendant 
attempted  to  withdraw  from  the  agreement 
and  sent  a  notice  to  Mr.  Smith,  one  of  the 
plaintiffs,  of  his  Intention  so  to  do.  The 
plaintiffs  at  once  brought  suit  upon  the  oHi- 
tract  and  garnished  defendant's  t>ank  ac- 
count. The  formal  contract  as  agreed  upon 
was  then  completed  and  tendered  to  the  de- 
fendant after  the  suit  bad  been  begun,  and 
he  finally  signed  it  and  made  the  first  pay- 
ment thereon.  In  it  the  property  conveyed 
is  described  as  follows: 

"The  westerly  twenty-two  (22)  feet  of  lot  ten 
(10),  blocli  three  hundred  and  ten  (310),  accord- 
ing to  the  revised  plat  of  the  city  of  Muskegon, 
approved  April  9,  1903,  together  with  the  build- 
ing situated  thereon,  with  the  privileges  and  ap- 
purtenaaces  thereunto  belonging." 

Before  the  final  contract  was  signed  the 
defendant  measured  the  premises  and  ascer- 
tained that  the  westerly  22  feet  of  lot  10, 
wlil<di  he  was  purchasing  from  the  plain- 
ttfls,  included  more  than  the  land  occupied 
by  the  drug  store,  because  of  actual  meas- 
urement he  found  the  drug  store  to  be  only 
20  feet  in  width.  The  plaintiffs  claim  that 
they  were  not  aware  of  this,  and  did  not  dis- 
cover that  the  drug  store  was  only  20  feet, 
in  widtti  until  the  final  contract  had  been 
aigned,  and  they  thereup<»  prepared  a  new 
contract,  correcting  the  mistake,  and  tender- 
ed it  to  the  defendant  for  execution,  l^ils  he 
declined  to  do,  and  thereupon  tills  bill  was 
filed. 

It  is  the  contention  of  counsel  for  the 
plaintiffs  that  it  was  the  intention  of  the 
parties  to  this  transaction  to  sell  nothing 
more  than  the  drug  store,  and  thus  the  con- 
tract did  not  express  the  true  Intention  and 
meaning  of  the  parties,  and  that  therefore 
equity  should  reform  the  instrument  to  ac- 
cord with  the  true  intention  of  the  parties. 
It  does  not  conclusively  appear,  however, 
that  the  defendant  was  simply  negotiating  In 
this  transaction  for  the  purchase  of  the  drug 
store.  The  record  is  rather  convincing  that 
be  bad  in  mind  the  frontage,  which  it  is 
conceded  is  valuable.  The  plaintiff  Schloss- 
man himself  testified: 

''I  remember,  during  the  time  that  we  were 
negotiating  with  Boufie  and  trying  to  persuade 


liim  to  buy  this  properCy,  the .  westerly  22  feet 
of  lot  10,  telling  him  that  Judge  Clink  claimed 
the  property  on  Western  avenue  along  there  was 
worth  $2,000  a  foot" 

The  defendant  testified  as  follows,  in  ref- 
erence to  tills  conversation: 

"He  made  some  reference  to.  Judge  Olink  at 
one  time  after  this  contract  of  August  19th  had 
been  signed.  I  think  it  was  after  I  had  sent 
this  bote  of  August  25tb,  in  which  I  wanted  to 
drop  the  wbdle  matter.  He  was  passing  along 
the  street.  I  stood  out  in  front,  and  he  made  the 
remark  that  Mr.  CUnk,  Judge  CUink,  said  that 
real,  estate  along  the  avenue  was  worth  $2,(X)0 
a  foot,  and  then  be  figured  it  out  to  me  that  the 
difference  bettreen  $35,000  and  $14,000  was  a 
nice  little  sum  to  make  in  a  dMl.  Q.  How  many 
feet  did  you  understand  that  they  yere  propos- 
ing to  sell  you?  A.  I  understood  one-third  of 
the'  block  there.  At  the  time  I  agreed  to  pay 
$86,000.1  knew  what  the  ScblOBsmaa  Company 
were  paying  for  the  entire  lot,  I  think  about- 
that  time ;  juat  at  that  time,  I  don't  know.  He 
had  a  contract." 

[1]  We  are  of  tlie  .<%kinlon  that  what  was 
intended  to  be  done^  according  to  the  under- 
standing of  the  parties,  was  that  plaintiffs 
were  to  sell  the  defendant  22  feet  fronting 
on  Western  avenue,  because  in  the  initlatoiy 
agreement,  and  also  in  the  formal  contract, 
both  of  which  were  prepared  by  an  attorney 
for  the  plaintiffs,  the  property  Is  so  describ- 
ed. Indeed,  It  is  admitted  that  at  the  time 
these  agreements  were  signed  they  supposed 
the  drug  store  situated  upon  the  premises 
was  22  feet  in  width.  This  is  what  they 
were  trying  to  sell,  and  this  is  what  tlie  de- 
fendant bought.  The  pnly  misapprehension, 
if  any,  upon  the  part  of  the  plaintiffs,  was 
in  assuming  that  the  drug  store  occupied  Uie 
entire  width  of  the  property  which  they  were 
contracting  to  sell.  We  are  satisfied  by  the 
proof  that  the  plaintiffs  intended  to  sell,  and 
the  defendant  intended  to  buy,  one-third  of 
the  entire  lot  10,  which  was  66  feet  in  width. 
We  are  therefore  forced  to  the  conclusion 
that  there  was  no  mistake  wUch  would 
warrant  the  court  in  granting  the  relief 
sought. 

[2]  Moreover,  conceding  that  there  was  a 
mistake,  it  was  not  a  mutual  mistake,  be- 
cause it  is  conceded  that  defendant  knew  the 
exact  width  of  the  drug  store  to  be  only  20 
feet  at  the  time  the  contract  was  signed.  Be- 
fore a  contract  will  be  reformed  because  of 
a  mistake  in  drafting  the  same,  it  must  be 
shown  by  satisfactory  evidence  that  the  al- 
leged mistake  was  mutual  and  common  to 
both  parties  in  interest.  West  v.  Mahaney, 
86  Mich.  121,  48  N.  W.  T09;  Boms  v.  Caskey, 
100  Mich.  94,  58  N.  W.  642;  Eberle  v.  Heaton; 
124  Mich.  205,  82  N.  W.  820;  Stapleton  v. 
Schaffer.  146  Mich.  346,  109  N.  W.  065 ;  Miles 
V.  Shreve,  179  Mich.  679,  146  N.  W.  374. 

The  decree  of  the  lower  court,  dismissing 
the  bill,  is  affirmed,  with  costs  to  the  de- 
fendant. 
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MASSACHUSETTS  BONDING  &  INS.  CO.  v. 
PAHK.  (No.  62.) 

(Snprertie  Ocrart  of  MtehiBan.    Jnly  26,  1917.) 

1.  NEoubENCB  «=»121(2)— Happening  of  Ao- 

•  CIDBHT— PRKStnfPTION. 

The  mere'  happening  of  an  acci^nt,  or  proof 
of  injury  resolting  therefrom,  raises  no  presump- 
tion of  negligence. 

[Ed.  Note,— For  other  cases,  see  Negligence, 
Cent.  Dig.  a  218,  225,  271.] 

2.  Justices  of  the  Peace  €=920S(6)  —  Ceb- 
TioEABi— Extent  op  Review. 

Where  the  claim  of  defendant  was  that  there 
was  no  evidence  of  negligence,  the  circuit  judge 
erred  in  holding  that,  where  the  return  showed 
that  there  was  sufficient  testimony  for  the  jus- 
tice to  raiae  the  question  of  negligence,  and  that 
he  had  passed  upon  snch  question,  the  determi- 
nation of  th0  Jnstice  could  not  be  reviewed  on 
certiorari. 

[Ed.  Note.— For  other  c&ses,  see  Justices  of  the 
Peace,  Cent.  Dig.  {  816.] 

Error  to  Clretilt  Court,  Wayne  County; 
Eugene  F.  Law,  Judge. 

Action  In  Justice  conrt  by  the  Massadiu- 
setts  Bonding  &  Inanrance  Company  against 
Ross  A.  Park.  From  the  decision  of  the 
circuit  Judge  on  certiorari,  defendant  brings 
error.    Reversed. 

•  Argued  before  KUHN,  O.  J.,  and  STONE, 
08TRANDER,  BIRD,  MOORE,  STBBEB, 
BROOKE,  and  FELLOWS,  JJ. 

Rupert  A.  Bell,  of  Detroit,  for  appellant. 
Honaghan,  Monaghan,  O'Brien  &  Crowley,  of 
Detroit,  for  appellee. 

BROOKE,  J.  This  case  was  tried  In  Jus- 
tice court.  The  Justice's  return  to  the  writ 
of  certiorari  contains  the  following: 

"On  the  trial  of  said  cause,  Russell  Grover, 
John  Slazinski,  and  Horry  K.  Curtis,  witnesses 
sworn  on  the  part  of  the  plaintiff,  testified  that 
Joseph  Skrzycki  was  the  owner  of'  the  store  lo- 
cated at  404  East  Canfield  avenue,  Detroit, 
Mich, ;  that  he  leased  the  store  to  the  witness 
John  Slazinski ;  that  Slazinski  was  in  posses- 
sion of  the  store  upon  June  20,  1916;  that  the 
Massachusetts  Bonding  &  Insurance  Company 
had  previously  insured  SkrzycH  for  any  break- 
age to  the  plate  glass  windows  in  the  front  of 
said  store ;  that  on  the  date  mentioned  defend- 
ant was  driving  his  automobile  and  struck  the 
t>Iate  glass  window  in  front  of  the  store.  The 
cost  to  replace  the  window  was  $16,38.  The 
Massachusetts  Bondiuf  &  Insurance  Company, 
as  insurer  for  Skrcycki,  paid  the  bill  and  took  an 
aasi|mment  of  Skrsyckls  claim  against  defend- 
ant Park.  A  copy  of  the  assignment  is  included 
ia  tbo  petition  for  the  writ  of  certiorari.  'S^'-a 
suit  was  then  brought  by  the  Mas»nchn.-.elts 
Bonding  ft  Insurance  Oompauy  against  the  de- 
fendant, Park,  in  which  it  was  asserted  that 
Park  was  indebted  to  the  Massachusetts  Bond- 
ing ft  Insurait<*e  Company,  as  ask'caPe,  for  the 
damage  done  to  this  win-low.  Three  wito<^«<>8 
sworn  for  tho  plaiatiS  tesUfied  to  the  facts 
above  related  and  presented  to  my  eatis.'action 
a  prima  facie  cnso  of  negligence  on  the  part  of 
th%  defendant,  Turk.  And  thereupon  the  plain- 
tiff rested  its  cause.  And  Hoss  A.  Park,  wit- 
ncBB  sworn  on  the  ^art  of  tho  ded-ndsnt,  tes- 
tified that  he  was  driving  his  automobile  at  the 
place  above  mentioned,  and,  that  a  rear  wheel 
of  his  machine  fiew  off  from  the  axle  and  wrnit 
Into  the  window  of  the  store,  breaking  it     lie 


aito  testified  that  he  had  made  a  casaal  exam- 
ination of  the  wheel  before  the  accident,  but  in 
my  judgment  he  did  not  bring  sufficient  evidence 
to  satisfy  me  that  he  bad  made  a  reasonable 
inspection  of  the  wheels  of  his  automobile  prior 
to  the  date  .of  this  accident.  Testimony  was 
likewise  introduced  to  the  effect  that  the  defend- 
ant Park  bad  made  a  settlement  with  the  ten- 
ant for  the  damage  done  to  merchandise  that 
was  contained  in  the  window  of  this  store." 

The  learned  circuit  Judge  who  heard  the 
case  at  drcnit  made  the  following  order: 

"It  is  ordered  that  the  writ  of  certiorari  is- 
sued on  behalf  of  the  defendant  in  above  cause 
be  dismissed,  and  the  same  is  hereby  dismissed, 
with  costs  to  plaintiff,  for  the  reason  that  the 
return  of  the  justice  shows  that  there  was  suffi- 
cient testimony  offered  and  received  before  him 
to  raise  a  question  of  fact  as  to  the  negligence 
of  the  defendant,  and,  the  justice  having  pass- 
ed upon  this  issue  of  fact,  his  determination  can- 
not be  reviewed  on  certiorari." 

[1]  We  are  of  opinion  that  the  Justice  of 
the  peace  was  in  error  in  holding  that  the 
testimony  introduced  before  him  presented 
a  prima  facie  case  of  negligence  on  the  part 
of  the  defendant  As  we  read  the  testimony, 
there  is  nothing  therein  beyond  the  mere 
happening  of  the  a'cddent  and  consequent  in- 
Jury  upon  which  to  predicate  negligence. 
We  have  frequently  held  that  the  mere  hap- 
pening of  an  accident,  or  proof  of  Injury  re- 
sulting therefrom,  raises  no  presumption  of 
negligence.  Hewitt  v.  F.  &  P.  M.  Ry.,  67 
Mich.  61,  34  N.  W.  650;  Toomey  v.  Iron  & 
Steel  Works,  89  Mich.  249,  50  N.  W.  850; 
Robinson  v,  Wright  &  Co.,  94  Mich.  283,  63 
N,  W.  938;  Redmond  v.  Lumber  Co,,  96 
Mich,  545,  55  N.  W.  1004 ;  Perry  v.  Michigan 
Central,  lOS  Mich.  130,  65  N.  W.  608;  Stuch 
v.  Town,  178  Mich.  477,  144  N.  W.  833;  Bar- 
ger  V.  BlsseU,  188  Mich,  866,  154  N,  W.  107. 

[21  We  are  likewise  of  opinion  that  the 
learned  circuit  Judge  was  in  error  In  holding 
that,  where  the  return  of  the  Justice  shows 
that  there  was  sufficient  testimony  offered 
and  received  before  him  to  raise  a  question 
of  fact  as  to  the  negligence  of  the  defendant, 
th€*  justice  having  passed  upon  this  Issue  of 
fact,  his  determination  cannot  be  reviewed 
on  certiorari,  where,  as  In  the  case  at  bar, 
the  claim  of  defendant  appellant  Is  that  there 
Is  absolutely  no'crvldence  of  negligence.  In 
the  early  case  of  Elliott  t.  Whltmore,  6  Mich. 
532,  It  la  said: 

"With  the  correctness  of  the  judgment,  so  far 
as  it  is  dependent  upon  the  evidence,  this  court 
has  nothing  to  do.  The  circuit  court,  in  virtue 
of  its  statutory  jnrisjiction,  has  power  to  in- 
quire into  the  evidcuoc  exhibited  in  the  justice's 
conrt,  and  to  give  judgment  as  the  right  of  the 
matter  may  appear." 

This  case  appears  to  have  been  modified 
by  the  decision  of  this  court  In  Berry  v. 
Lowe,  10  Mich.  9,  the  headnote  to  which  is  at 
follows: 

"On  certiorari  to  a  Justice's  court,  If  the  error 
alleged  is  a  total  want  of  evidenoe  to'  prove 
some  fact  necess.iry  to  sustain  the  judgment,  the 
circuit  court  should  look  into  the  testimony  to 
seo  whfitlicr  there  wns  such  evidence  or  not.  If 
i  there  was,  it  should  not  weigh  ft,  or  inquire  into 


«5>For  otl)«r  oas«»  ««e  bmds  topic  »od  KBT-KCUBER  In  all  Key-NumVared  Digests  and  Indezos 


Digitized  by 


Google 


892 


163  NOBTHWESTHRN  BBX>ORTBB 


(inch. 


its  suffidency,  but  affirm  the  jndgment  -  If  th« 
return  shows  no  such  evidence,  and  it  appears 
that  all  the  testimony  before  tbe  justice  has  been 
returned,  the  judgment  should  be  rereroed,  on 
the  evound  that  the  justice  erred,  in  law,  in  ren- 
dering the  judgment  he  did  without  snch  eyi- 
dence." 

See,  also,  Hyde  v.  Nelson,  11  Mich.  353; 
Welch  V.  Bagg,  12  Mich.  41;  BuUock  v.  Ue- 
berroth, 121  Mich.  293,  80  N.  W.  39. 

The  Judgment  is  reversed,  but,  inasmuch 
aa  there  la  but  $16.38  involred,  no  costs  will 
be  allowed  appellant. 


BOYNE  CITT  HARDWARE  00.  y.  MAyNB, 

Circuit  Judge.     (No.  244.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 
Exceptions,  Bili,  of  «=>40(5)— Prepabation 

— Time— ExTENSioK. 
Public  Acts  1915,  No.  314,  c.  18,  {  62,  pro- 
vides that  the  court  or  the  judge  may  allow 
reasonable  time  to  settle  exceptions,  provided 
that  no  more  than  20  days  shall  be  allowed,  ex- 
cept upon  certificate  of  the  stenographer,  stating 
that  the  party  desiring  such  extension  has  or- 
dered a  necessary  ti-anscript  and  that  the  same 
will  be  furnished  as  soon  as  possible  bj7  said  ste- 
nographer. Rule  66  provides  that  subject  to  the 
limitations  prescribed  by  statute  and  upon  terms 
the  court  may  grant  such  further  reasonable 
time  for  settlement  of  the  bill  of  exceptions,  and 
may  extend  such  time  when  proper,  but  no  more 
than  60  days'  further  time  shall  be  granted  for 
that  purpose,  except  for  a  cause  shown.  Held, 
that  where  the  stenographer's  transcript  was 
furnished  four  months  before  the  application  to 
extend  time  for  settling  bill  of  exceptions  was 
made,  the  extension  should  be  denied. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  g  61.] 

Mandamus  by  the  Boyne  City  Hardware 
Company,  consisting  of  William  S.  Shaw  and 
another,  relators,  against  Judge  Frederick 
W.  Mayne.    Writ  awarded  as  prayed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Harris  &  Rnegsegger,  of  Boyne  City,  for 
xelators.  M.  E.  Silversteln,  of  Boyne  City 
(CUnk  &  Williams,  of  East  Jordan,  of  coun- 
sel), for  respondent 

BROOKE,  J.  In  this  case,  upon  Issue  Joip- 
ed,  a  judgment  was  entered  In  f^vor  of  the 
plaintiffs  (relators  here),  on  June  8,  1916. 
Ob  the  same  day  a  stay  of  20  days  was  grant- 
ed the  defendant  in  which  to  move  for  a  new 
trial  or  settle  a  bill  of  exceptions,  and  on  fil- 
ing a  stay  bond  a  further  extension  of  60 
days  was  granted.  No  further  steps  were 
taken  by  defendant  in  tbe  case  until  No- 
vember 15, 1916,  when  a  stay  bond  was  filed. 
On  February  1,  1917,  defendant  made  a  mo- 
tion for  an  extension  of  time  to  settle  a  bill 
of  exceptions.  This  motion  came  on  to  be 
heard  on  the  15tb  day  of  February,  1917,  and 
an  order  was  then  made  extending  the  time 
to  settle  a  bill  of  exceptions  30  days  from 
that  date.  Affidavits  in  support  of  the  mo- 
tion for  an  extension  of  time  shaw  that  the 


transcript  of  the  testimony  was  not  fur- 
nished by  the  stenographer  until  tbe  20th  day 
of  September,  1916  (this  was  more  than  four 
months  before  the  motion  for  an  extension 
of  time  was  made).  They  further  show  that 
the  case  was  heard  before '  a  nonresident 
judge,  and  that— 

"said  bill  of  exceptions  could  not  be  settled  be- 
fore the  circuit  judge  who  tried  the  case  without 
the  apparent  necessary  expense  of  going  to  Lan- 
sing, Mich.,  excepting  that  Hon.  Charles  B. 
Collingwood  would  return  to  this  judicial  circuit, 
an9  that  the  settlement  of  the  biU  of  exceptions 
could  be  taken  up  before  him.  Deponent  further 
says  that  tbe  said  judge  lias  not  as  yet  returned 
to  this  judicial  district  Deponent  further  says 
that  Hon.  Frederick  W.  Majiie  of  this  judicial 
district  has  spent  most  of  his  time  at  Detroit 
and  other  places  since  the  transcript  in  the 
above-entitled  case  came  into  the  hands  of  this 
deponent  and  consequently  a  motion  to  extend 
the  time  for  settling  a  bill  of  exceptions  could 
not  be  brought  before  him  without  the  apparent 
necessary  expense  of  going  to  Detroit  or  locat- 
ing him  elsewhere  for  the  poipose  of  making 
the  motion." 

The  record  shows  that  after  tbe  entry  of 
said  judgment,  sessions  of  said  court  were 
held  In  the  county  of  Charlevoix  on  the  2l8t 
day  of  August,  on  the  25th  day  of  August, 
on  the  30th  day  of  August  the  23d  day  of 
September,  and  the  10th  day  of  November, 
and  that  a  regular  term  of  said  court  was 
appointed  to  be  held,  and  was  held,  in  said 
county  of  Charlevoix  on  the  4th  day  of  De- 
cember, 1916,  and  that  the  respondent  cir- 
cuit Judge  was  present  and  presiding.  It 
further  appears  that  sessions  of  said  court 
were  held  on  the  2d  day  of  January,  the  6th 
day  of  January,  and  the  6th  day  of  Januaiji 
1917. 

Section  62,  cb.  18,  of  Act  No.  814,  P.  A. 
1915,  provides : 

"The  court  or  the  circuit  judge  at  chambers 
may  allow  such  time  as  shall  be  deemed  reason- 
able to  settle  such  exceptions  and  reduce  the 
same  to  form:  E^ovidea,  that  no  more  than 
twenty  days  shall  be  allowed  for  such  purpose, 
except  upon  the  production  of  a  certificate  from 
the  stenographer  of  said  circuit  stating  that  the 
party  desiring  such  extension  has  ordered  a 
transcript  of  the  testimony  necessary  for  the 
preparation  of  said  bill  of  exceptions,  and  that 
the  same  wiU.be  furnished  as  soon  as  possible 
by  said  stenographer.  If  a  motion  for  a  new 
trial  is  made  within  said  twenty  days,  and  such 
motion  be  denied  the  time  to  settle  a  bill  of  ex- 
ceptions may  bo  extended  twenty  days  from  the 
date  of  such  denial  without  tbe  production  of 
such  certificate." 

This  court  later  promulgated  rule  66,  re- 
lating to  said  section,  which  follows : 

"Subject  to  the  limitations  prescribed  by  stat- 
ute and  upon  such  terms  and  conditions  as  shall 
be  deemed  justiiiable,  and  the  court  may  grant 
such  further  reasonable  time  aa  shall  be  deemed 
proper  for  settlement  of  the  bill  of  exceptions 
or  case,  and  may  extend  such  time  when  proper, 
but  no  more  than  60  days'  further  time  snail  be 
granted  for  that  purpose  exeept  for  a  cause 
shown  by  affidavit  on  special  motion  after  no- 
tice to  the  adverse  party  or  on  written  stipuia* 
tion  of  the  parties." 

It  is  quite  clear  that  the  discretion  of  the 
circuit  Judge  may  be  exercised  only  within 
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tbe  Ilmlta  fixed  by  the  statute  and  the  rale. 
Tbe  statute  contemplates  an  extension  of 
time  for  settlement  of  a  Mil  of  exertions  In 
cases  where  the  official  stenograpber  tbrongh 
pressure  of  bu4neti8  Is  unable  to  furnish  a 
transcript  of  the  evidence  within  the  20-day 
limit.  In  the  case  at  bar,  although  the  cer- 
tificate of  tbe  stenotrrapher  Is  relied  upon, 
that  certificate  shows  that  the.  transcript  had 
actually  been  furnished  upwards  of  four 
months  before  the  application  for  an  exten- 
sion of  time  was  made.  The  purpose  of  tlie 
statutory  proylsion  under  consideration  is  to 
hasten,  so  far  as  possible,  the  final  determi- 
nation of  litigated  questions.  Parties  desiring 
to  review  judgments  must  act  seasonably 
and  courts  may  exercise  discretion  only  with- 
in the  statutory  limitations. 
The  mandamus  will  issue  as  prayed. 


PBOFLB  T.  BOLA.    (No.  184.) 
(Supreme  Court  of  Michigan.    July  26k  1917.) 

IWTOXICATINO  LIQTJOKS  «=»138  —  IXXJAL  Of- 
nON— LdLBEXJnS  PA0KAaE»-t"00NBieilOB" 
— "CONBIGNSa!." 

Where  defendant  purchased  intoxicating 
liquors  In  a  wet  county,  he  was  not  thereafter 
"consignor"  or  "consignee,"  and  bringing  the 
liquor  to  his  home  in  a  local  option  county  with- 
out having  it  labeled  as  reqmred  by  Pub.  Acts 
1913,  No.  381,  {  2,  was  not  a  violation  thereof. 

[Ed.  Note.— For  other  cases,  soe  Intoxicating 
Liquors,  Cent  Dig.  S  148. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Consignee;  also.  First 
Series,  Consignor.] 

Exceptions  from  Circuit  Court,  Genesee 
County;    Mark  W.  Stevens,  Judge. 

John  Bola  was  convicted  of  a  violation  of 
Pub.  Acts  1913,  No.  381,  {  2,  with  reference 
to  receiving  or  transporting  liquors  not  prop- 
o'ly  labeled,  and  he  brings  exceptions.  Re- 
versed. 

Argued  before  KtlHN,  O.  J.,  and  STONE, 
OSTBANDER,  BIRI>,  MOOKB,  STEERE, 
BROOKE,  and  FELIX)WS,  JJ. 

Clark.  M.  Johnson,  of  Flint  <Wm.  E.  Bar^ 
lett,  of  Flint,  of  counsel),  for  appellant. 
Boy  E.  Brownell,  Pros.  Atty.,  and  Homer  J. 
McBrlde,  Asst  Pros.  Atty.,  both  of  Flint,  for 
the  Peoi>l& 

BROOKE,  J.  Respondent  was  convicted 
of  a  violation  of  section  2,  Act  No.  381,  of 
tbe  Session  Laws  of  1913,  which  is  as  fol- 
lows: 

"It  shall  be  unlawful  for  any  person  to  con- 
sign, ship  or  transport  in  any  manner  whatso- 
ever, or  deliver  any  of  the  liquors  mentioned  in 
section  one  of  this  act  to  any  person  in  any 
township,  municipality  or  county  where  by 
law,  either  local  or  state-wide  in  its  operation, 
ttie  mannfacturo  and  sale  of  such  liquors  for 
beverage  purposes  is  prohibited,  or  for  any  per- 
son residing  in  such  prohibited  territory  to  re- 
ceive any  such  liquors,  unless  there  appears  upon 
the  outside  of  the  package  containing  any  such 
liquors  the  following  information:  Name  and 
address  of  the  consignor;    nam*  and  address 


of  the  conriguee;  kind  and  quantity  of  liquor 
therein  contained,  and  the  statement  either  that 
such  Uquors  aro  for  personal  and  family  use  of 
the  consignee,  or  for  medicinal,  meoianical, 
chemical,  scientific  or  sacramental  purposes. 
•  •  •  Any  consignee  accepting  or  receiving 
any  package  containing  any  such  Uquors  upon 
which  sppears  a  false  statement,  or  sny  person 
consigning,  shipping,  transporting  or  delivering 
any  such  package,  knowing  that  said  statement 
appearing  upon  the  outside  thereof  is  false, 
shall  be  deemed  guilty  of  violating  the  provi- 
sions of  this  act." 

The  testimony  introduced  on  bdialf  ot  tbe 
people  shows  that  the  respondent  resides  in 
tbe  city  of  Flint,  Oenesee  county,  state  of 
Michigan;  that  Qeneaee  is  a  so-called  local 
(4>tion  cofonty;  that  said  respondent  drove 
his  automobile  to  the  city  of  Saginaw  in  the 
county  of  Saginaw  ^a  county  not  under  local 
option),  where  he  purchased  33  quarts  of 
wlilsky  and  245  pint  bottles  of  beer,  and 
that  be  brought  the  same  into  Genesee  coun- 
ty without  being  labeled.  Resirandent  ad- 
mitted the  purchase  of  the  liquor  in  the  city 
of  Saginaw  and  Its  transportation  into  the 
county  of  Genesee.  The  record  further  dis- 
closes that  said  liquor  was  to  be  used  by  re- 
spondent himself  and  his  friends  and  coun- 
trymen that  he  might  Invite  to  a  birthday 
party  to  be  given  by  him  at  his  home  on  the 
following  day  in  celebration  of  his  nine- 
teenth birthday.  It  is  undisputed  that  the 
packages  containing  said  liquor  were  not 
labeled  as  provided  by  section  2  of  Act  No. 
381,  P.  A.  1913. 
The  court  charged  tbe  jury  as  follows: 
"So  I  charge  you  that  the  bringing  of  that' 
liquor  for  himself  without  it  having  been  labeled 
and  that  label  containing  the  information  that 
the  law  requires,  tliat  was  a  violation  of  the 
law,  and  you  must  take  it  as  I  say,  whether  I 
am  right  or  wtoag.  The  court  has  a  right  to 
say  to  the  Jury  that  you  may  retire  to  your 
jury  room  and  then  wiH  return  a  verdict  of 
guilty.  I  so  instruct  you  in  this  case,  but  I 
cannot  direct  it;  you  will  have  to  deliberate 
yourselves  upon  the  question.  There  are  five 
or  six  cases  to  that  effect  in  this  state.  You  will 
retire,  and  it  will  be  your  duty,  gentlemen,  to 
return  a  verdict  of  guilty." 

The  only  question  involved  is  whether  a 
resident  in  a  ^o-called  local  option  county 
may  purchase  Uquor  in  a  county  where  such 
purchase  and  sale  is  lawful  and  transport  tbe 
same,  either  upon  his  person  or  in  his  own 
conveyance.  Into  a  local  option  county  for  his, 
own  personal  use,  without  having  the  pack- 
ages labeled  in  accordance  with  tbe  section 
above  quoted.  Tbe  statute  is  penal,  and 
must  be  strictly  construed.  City  of  Lansing 
V.  Brown,  172  Mich.  50,  137  N.  W.  635. 

It  Is  the  contention  of  respondent  that 
the  section  In  question  contemplates  two  dis- 
tinct parties  in  transporting  and  receiving 
liquors,  namely,  the  consignor  and  the  con- 
signee; that  there  must  be  two  parties  in- 
v<rfved,  one  in  transporting  and  one  in  re- 
ceiving, to  make  out  a  violation  of  the  act; 
that  the  respondent  cannot  be  both,  and  can- 
not be  held  for  receiving  said  Uquor  hi  said 
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"dry"  county  and  for  trtmsportlnx  it  to  any 
person  In  said  "dry"  county. 

On  behalf  of  the  people  it  is  urged  that  a 
careful  reading  of  the  section  Indicates  that 
It  was  the  legislative  intention  that  all  pack- 
ages of  liquor  should  be  labeled  including 
those  brought  In  for  personal  use.  The  le- 
gality of  the  sale  of  the  liquor  in  Saginaw 
county  to  respondent  is  not  inrolved.  He 
became  its  owner  In  a  "wet"  county.  There- 
after he  was  neither  c<wsignor  nor  consignee 
of  the  same,  and  the  section  in  question  has 
no  application  to  him  in  relation  thereto. 

The  question  of  respondent's  good  faith 
In  the  purchase  and  his  intention  as  to  the 
subsequent  use  of  the  liquor  in  question  is 
not  involved.  If  respondent  used  or  dis- 
posed of  the  liquor  In  Qenesee  county  in  vio- 
lation of  the  law,  he  would  be  liable  under 
other  sections  of  the  statute.  He  cannot 
be  properly  convicted  under  the  section  In- 
voked. 

The  Judgment  is  reversed,  and  the  re- 
spondent discharged. 


MUSLINER  V.  DETROIT  UNITED  RY. 
(No.  76.) 

(Supreme  Conrt  of  Michigan.    July  26,  1917.) 

1.  WiTWEBSES   €=»330(1)— Cboss-Examinatton 
—Railway  Claim  Aoent. 

In  an  action  for  personal  injaries  received 
while  attempting  to  board  a  car  of  defeudnnt 
company,  where  the  latter's  claim  agent  was  put 
on  the  stand  to  prove  the  signed  statement  of 
one  of  plaintiff's  witnesses  and  testified  without 
objection  what  his  duties  were,  it  may  be  shown 
on  cross-examination  that  it  was  part  of  his  du- 
ties to  get  statements  from  witnesses  as  favor- 
able to  the  company  as  possible,  for  use  in  nego- 
tiating settlement,  where  only  relerence  to  an  at- 
tempt to  settle  case  at  bar  was  made  by  defend- 
ant's attorney. 

[Ed.  Note.-^For  other  cases,   see   Witnesses, 
Cent.  Dig.  1 1106.] 

2.  Stbeet  Railboads  <S=9ll4(l)— Actions  fob 
Pebsonai.  Injubies  —  Sufficiehcx  of  Evi- 

UENCK. 
In  an  action  for  personal  injuries  received 
while  attempting  to  hoard  a  car  of  defendant 
company,  hM  that  verdict  for  plaintiff  was  not 
so  against  the  weight  of  the  Evidence  that  it 
wtis  error  to  refuse  to  set  it  aside  on  that 
ground. 

[Ed.  Note.— For  other  eases,  see  Street  Rafl- 
roads.  Cent  Dig.  i  239.] 

t.  Dauaoes  9=9132(6)— Pebsonai.  Iiuttbibs— 
ExcsssivE  Dahagbb  —  Pkbuanknt  Injubt 
TO  Leo. 
Where  plaintiff  suffered  permanent  injury  to 

a  leg,  financial  loss  of  $1,774,  and  whs  confined 

to  the  hospital  for  more  than  six  weeks,  verdict 

for  ^,500  is  not  excessive. 
[£>d.   Note.— For    other   cases,   see   Damages, 

Cent.  Dig.  §  377.]    . 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 
.  Action  by  Louis  S.  MusUner  against  the 
Detroit  United  Railway.  From  a  Judgment 
In  favor  of  plaintiH,  defendant  brings  error. 
Afflnued. 


ArguBd  before  EUHN,  0.-  J.,  and  STONED 
OSTRANDJ£R.  BIRD.  MOORE,  STEERB. 
BROOKE,  and  FEUJOWS,  JJ. 

Corliss,  Leete  &  Moody,  of  Detroit  (Fred- 
eric T.  Harward,  of  DetrMt,  of  counael),  for 
appellant  Lodge  &  Brown,  of  Detroit,  for 
appellee. 

KUHN,  O.  J.'  The  plaintiff,  a  commercial 
traveler  60  years  of  age,  on  April  27,  1913, 
was  injured  while  attempting  to  board  a  car 
of  the  defendant  company  at  the  Intersection 
of  Woodward  and  Gladstone  avenues  in  the 
city  of  Detroit.  It  is  his  claim  that  an  in- 
terurban  car  going  south  came  to  the  place 
where  he  was  standing  and  stopped,  that  he 
put  his  right  foot  upon  the  step,  took  hold 
of  the  handle  of  the  car,  and  that  thereupon 
the  car  started,  causing  htm  to  fall  in  such 
a  way  that  be  landed  upon  his  left  foot 
breaking  his  left  leg  below  the  knee.  It  la 
the  contention  of  the  defendant,  which  also 
found  support  in  the  evidence,  that  the  car 
did  not  come  to  a  stop,  but  that  plaintiff  at- 
tempted to  board  it  while  it  was  moving. 
The  disputed  questions  of  fact  were  submit- 
ted to  the  Jury,  who  found  for  the  plaintiff, 
and  rendered  a  verdict  in  the  sum  of  ^500 
damages.  A  motion  for  a  new  trial  was 
made  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence,  and  that 
It  was  excessive.  The  denial  of  this  motion 
la  made  the  ground  of  assignments  of  error. 

[1]  The  second,  third,  fourth,  and  fifth  as- 
signments of  error  relate  to  the  testimmy  of 
Joseph  Mason,  a  claim  agent  of  the  defend- 
ant company,  who  was  put  upon  the  stand 
by  the  defendant  to  prove  the  signed  state- 
ment of  Philip  S.  Beamer,  one  of  plaintiff's 
witnesses.  The  following  transpired  upon 
the  cross-examination  of  Mr.  Mason: 

"I  worked  for  the  Detroit  United  Railway  for 
six  or  seven  years;  employed  in. the  clnim  de- 
partment all  the  time.  Part  of  my  duty  was  to 
go  out  and  get  these  statements.  The  rest  of  my 
duty  was  adjusting  claims  and  Investigating  and 
all  work  connected  with  claims.  Q.  There  is  a 
department  down  there  that  is  devoted  entirely 
to  the  business  of  settling  up  claims  arising  out 
of  what  are  claimed  to  be  the  negligence  or  care- 
lessness of  the  6mpIoy€s  of  the  Detroit  United 
Railway,  is  that  right?  A.  Tea,  sir.  Q.  And 
your  business  is  there  partly  to  adjust  and  ar- 
range with  people  who  have  been  injured  through 
what  they  claim  at  least  to  be  the  carelessness 
and  negligence  of  employes  of 'the  railroad,  is 
that  right?  A.  Yes,  sir.  Q.  Now,  then,  yon  did 
g«t  so  far— part  of  your  duties  were,  so  far  as 
you  could,  get  the  people  to  agree  on  the  sura 
for  which  they  would  settle,  ia  that  right? 
(Objected  to.) 

"The  Court:  1  think  that  is  competent.  (Ex- 
ception.) A.  In  certain  coses;  yes,  sir.  Q. 
And  the  other  part  was  to  get  a  statement  simi- 
lar to  this,  is  that  right?  A.  To  make  invustiga- 
tiuns;  yes,  sir.  I  get  the  names  of  the  people 
to  see  and  get  their  statements  from  the  list  of 
names  that  are  turned  in  by  conductors  and  mo- 
tormen;  that  is  the  general  way.  Q.  Would  it 
be  your  duty  afterwards  to  settle  claims  where 
you  had  taken  stateipents?  A.  Oftentimes.  Q. 
And  I  presume  in  making  a  statement  it  was 
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your  duty  to  (tet  as  low  a  settlement  as  yon 
could,  wasn't  it?  (Objected  to.  Incompetent, 
irrelevant,  and  immaterial.)  A.  It  all  depends 
upon  the  circumstances  of  the  case. 

"Mr.  Harward:  He  is  trying  to  inTeigle  in  here 
that  he  was  up  there  to  see  about  settling  this 
case,  and  that  is  improper. 

"Mr.  Lodge:  That  is  not  my  purpose. 

"The  Court:  Go  ahead.  Q.  1  presume  in 
malting  settlements  you  make  nse  of  your  state- 
ments, do  you  not,  that  you  had  taken?  (Otv 
jected  to  as  incompetent,  irrelevant,  and  imma- 
terial.) 

"The  Court :  Answer  the  question.  Note  an 
esception.  A.  Those  statements,  of  course,  gov- 
ern the  liability,  and  my  purpose  in  making  the 
statement  or  getting  the  statement  was  to  get 
whatever  bears  upon  the  liability  of  the  compa- 
ny. Q.  Tou  in  no  tase  acted  as  an  attorney  for 
a  man  who  was  injured,  did  yon?  A.  I  was  not 
any  attorney,  anyway.  Q.  I  say,  you  in  no  way 
acted  in  his  interest?  You  ware  acting  in  the 
interest  of  the  company  that  employed  you?  A- 
Well,  I  worked  for  the  company;  yes,  sir.  Why, 
I  have  informed  certain  elaimants  of  the  tnvesti- 
nitions  :and  what  the  investigations  showed.  Q, 
Sure;  that  is  where  you  were  making  a  settle- 
ment, wasn't  it?  A.  In  talking  it  over;  yes,  sir. 
Q.  And  you  would  tell  him  what  it  showed  when 
it  showed  that  there  was  no  liability,  wasn't 
that  it?  A.  Well,  it  all  depended  on  the  cose. 
Q.  But,  in  other  words,  you  used  these  statements 
to  show  the  claimant  either  that  there  was  no 
liability,  or  that  he  was  not  so  badly  injured  as 
he  claimed;  in  other  words,  you  used  the  state- 
ment to  help  you  to  get  a  low  settlement,  didn't 
you?    (Objected  to.) 

"The  Court:  Answer  the  question.  Note  an 
exception.  A.  The  statements  were  used  to  find 
out  all  the  facts  ■  regarding  the  case,  and,  of 
conrse,  where  iavestigation  was  made,  why,  your 
settlement  was  generally  based  upon  the  out- 
come of  your  Investigation." 

It  iB  urged  that  tills  cross-examination  was 
prejudicial  because  it  is  claimed  that  the  evi- 
dent purpose  of  the  questioning  was  to  in- 
timate to  the  Jury  that  Mr.  Mason  was  en- 
deavoring to  settle  the  case  at  bar.  In  this 
we  cannot  agree  with  counsel  because  the 
only  reference!  to  an  attempt  to  settle  the 
case  in  question  was  made  by  counsel  for 
appellant.  The  witness  had  testified  before 
any  objection  was  made  as  to  what  his  du- 
ties wer^,  and  we  think  that  the  ezamlnatlcm 
of  the  witness  was  entirely  competent  for 
the  purpose  of  showing  that  the  statements 
.  which  tie  took  were  made  as  favorable  as 
possible  to  the  defendant,  which  purpose  is 
disclosed  by  the  qnestions  asked. 

[2]  There  was  a  sharp  conflict  In  the  evi- 
dence between  the  witnesses  of  the  plaintiff 
and  the  efmployfis  of  the  defendant  company. 
PlalntUTs  theory  of  the  case,  however,  finds 
support  in  the  testimony  of  witness  Beamer, 
who  at  the  time  was  driving  an  automobile 
at  the  rear  of  the  car  in  question,  and  who 
t«stlfied  that  it  was  his  Impression  that  the 
car  bad  stopped,  or  apparently  stopped,  at 
the  time  the  plaintiff  attempted  to  get  on. 
We  are  not  satisfied  that  the  verdict  was  so 
against  the  weight  of  the  evidence  hs  to  JU8> 
tity  us  In  finding  that  tlie  learned  trial  Judge 
erred  In  refusing  to  set  it  aside  on  that 
ground.     See   Oardinu-   t.   Oourtrlght,    165 


Mich.  64,  180  N.  W.  8S2,  and  cases  there 
ctted. 

[3]  Neither  are  we  of  the  opinion  that  the 
verdict  wa*  excessive.  Plaintiff  proved  un.; 
disputed  financial  loss  of  $1,774.  He  stiffered 
a  fracture  of  both  bonefe  of  the  leg,  and  was 
conflned  to  the  hospital  for  upwards  of  six 
weeks.  Dr.  McAIpln,  the  snrgeoa  who  at- 
tended him  said: 

"This  man's  leg  will  never  be  in  tlie  same  con-t 
dition  as  it  was  before  he  was  injured.  It  is  a 
I>ermanent  injury." 

Considering  this  testimony  and  his  pain 
and  suffering,  in  addition  to  the  financial 
loss  that  he  proved,  we  are  not  prepared  to. 
say  that .  the  verdict  Is  excessive. 

"We  are  unable  to  find  any  error  in  the  rec- 
ord, and  the  judgment  sboiUd  be,  and  la  here: 
by,  afflrmM. 


GOLDBERG  et  al  v.  PEERLESS  PATTERN 
CO.  (No.  113.) 

(Supreme  Court  of  Michigan.     July  26,  1917.) 

Appeal  and  Ebbos  €=»189(6).  257,  2T0(2)— 

Presentation  of  Grounds  of  Review  ux 

Court  Below— Nickssity. 
Assignments  of  error  complaining  of  the  de- 
nial of  a  continuance,  and  «f  a  uwtion  for  new 
trial  based  on  the  denial  of  such  cootinuancet 
cannot  t)e  reviewed,  where  no  exceptions  were  re- 
served, and  defendant,  ofter  denial  of  oontinu- 
uice,  went  to  trial  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  1494-1497.  ICOG,  1758, 
1760,  1763.] 

Error  to  Circuit  Coart,  Wayne  County; 
Geo.  S.  Hosmer,  Judge. 

Action  by  Jacob  E.  Goldberg  axid  Samuel 
X.  Goldberg,  doing  business  as  Goklberg 
Bros.,  against  the  Peerless  Pattern  Company, 
a  foreign  corporation.  There  was  a  Judgmoit 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Argned  before  KUHN,  C.  J,  and  STONE, 
OSTRANDEB,  BIRD,  MOOBEl,  STEERB, 
BROOEIE,  and  FELLOWS,  J  J. 

Edward  Pokomy,  of  Detroit,  for  appellant. 
Percy  W.  Grose,  of  Detroit,  for  appellees. 

BROOKE,  J.  By  the  filing  of  a  plea  of  the 
general  issue,  with  notice  thereunder,  this 
case  became  at  issue  on  F>ebruary  25,  1915. 
Having  been  set  for  trial  In  the  Wayne  cir- 
cuit court,  a  motion  was  made  on  April  26, 
1916,  for  a  continuance  apon  the  ground  that 
defendant's  pretddent,  John  W.  Wright,  was 
a  student  at  law  in  the  state  of  New  York, 
and  Utat.it  was  necessary  for  him  to  prepare 
for  his  examinutiou  in  the  latter  part  of  May, 
and  that  therefore  he  would  be  unable  to 
attend  the.  trial  of  this  case  until  the  first 
week  in  June.  An  affidavit  in  oi^osltion  to 
the  continuance  was  filed  by  plaintiff,  by 
whldi  It  appears  that  the  case  at  bar  Is  the 
seoond  of  two  cases  "between  the  same  parties 
and  arising  out  of  the  same  contract;   each 
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case  invol'vlng  unpaid  rent  for  a  certain  pe- 
riod. By  said  affidavit  It  further  appears 
tbat  defendant's  president  was  sworn  at  the 
first  trial,  whlcb  resulted  In  a  Judgment 
against  defendant,  wblcb  was  later  paid.  It 
ftirther  appears  tliat  counsel  for  plalntlif  was 
willing  to  consent  that  the  testimony  of  said 
Wright,  given  in  the  earUer  case,  might  be 
admitted  In  evidence  in  the  case  at  bar.  The 
motion  for  a  continuance  was  denied,  but  the 
case  was  not  actually  reached  for  trial  until 
May  21, 1916. 

The  record  discloses  no  objection  or  excep- 
tion to  the  denial  of  the  motion  for  contin- 
uance, and  shows  that  defendant's  attorne^f 
appeared  at  tbe  trial,  participated  therein, 
and  made  no  objection  to  proceeding  there- 
with. On  May  27,  1916,  defendant  made  a 
motion  for  a  new  trial,  based  upon  the  fact 
that  Its  president,  Wright,  was  a  material 
witness,  and  was  unable  to  be  present  at  the 
trial,  and  for  the  reason  that  a  default  of 
Judgment  had  been  rendered  against  defend- 
ant. This  motion  was  supported  by  the  af- 
fidavit of  defendant's  president,  in  which  it 
is  stated  that  he  was  unable  to  be  present  by 
reason  of  the  fact  that  he  was  absent  on  a 
business  trip  from  his  home  office  in  New 
Tork  caty,  and  that  his  office  was  unable  to 
reach  blm  In  order  to  advise  him  of  the 
pendency  of  the  triaL  Counteraffidavlts  were 
filed,  and  the  motion  was  denied.  No  excep- 
tion was  taken  to  the  denial  of  said  motion. 

There  are  10  assignments  of  error,  based 
upon  the  action  of  the  court  in  refusing  the 
continuance  mentioned  and  In  denying  a  new 
trial.  No  assignment  is  supported  by  an  ob- 
jection or  an  exception.  This  being  the  con- 
dition of  the  record.  Judgment  will  stand  af- 
firmed. 


ARMOTJB  ft  OO.  V.  PREJRMAN  BAKING  CO. 

(No.  7».) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

FaATjns,   Statutb  o»  «=s158(1)  —  Sale  of 

aooD»—DBUvraT— Intent. 
Where  a  verbal  order  tor  goods  for  more 
than  $50  was  not  accepted  t^y  wrttinx,  and  the 
purrhnser  subsegnently  ordered  goods  of  the 
same  kind  in  smaller  quantities,  not  mentioning 
the  contract  or  the  price,  and  the  goods  wero 
deliverod  in  the  usual  course  of  trade,  the  pur- 
chaser  relying  on  the  price  fixed  by  the  original 
order  had  the  burden  of  showing  that  delivery 
was  made  pursuant  thereto^ 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  (Tent  Dig.  {  373.] 

Bhrror  to  Circuit  C!oart,  Kalamazoo  County; 
Geo.  V.  Weimer,  Judge. 

Assumpsit  by  Armour  ft  C!o.  against  the 
Freeman  Baking  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDEB,  BIRD,  MOORB,  8TBERB, 
BROOKE,  and  FELI^OWS,  JJ. 


Alfred  J.  Mills,  of  Kalamazoo,  for  appel- 
lant Jackson  ft  Fitzgerald,  of  Kalamazoo, 
for  appellee. 

STONE,  J.  This  was  an  action  in  assump- 
sit to  recover  the  market  price  of  certain 
lard,  which  it  was  admitted  was  sold  and 
delivered  by  the  plaintiff,  and  received  and 
accepted  by  the  defeodant,  and  invoiced  by  a 
statement  accompanying  tbe  d^very,  at  the 
then  market  price  of  11  cents  a  pound.  Tbe 
case  was  tried  by  a  Jury,  which  returned  a 
verdict  for  the  defendant  of  no  cause  of  ac- 
tion. At  tbe  dose  of  the  evidence  the  plain- 
tiff moved  for  a  directed  verdict.  The  deci- 
sion of  the  motion  was  reserved  by  the  court 
until  after  tbe  verdict,  under  tlie  provisions 
of  Act  No.  217,  Pnbt  Acts  of  1916.  After 
verdict  arguments  were  heard  upon  tbe  mo- 
tion, and  a  Judgm«it  was  entered  tor  the 
plaintiff  for  the  amount  of  its  dalm;  ther« 
being  no  controversy  as  to  the  quantity  or 
the  market  price.  At  the  trial  the  defoidant 
claimed  tbat  tbe  lard  was  ddlvered  and  re- 
ceived pursuant  to  a  verbal  agreement  for 
1(X>  tierces  of  lard  at  10  cents  a  pound.  It 
was  undisputed  that  a  tierce  of  lard  weighs 
between  350  and  400  pounds.  A  notice  of  re- 
coupment was  filed,  in  wliich  the  defendant 
set  forth  that  the  plaintiff  failed  and  refused 
to  perform  such  contract  In  full,  and  daimed 
damages  by  reason  thereof. 

Tlie  conceded  facts  are  that  prior  to  No- 
vember, 191S,  the  defendant  had  purchased 
lard  and  lard  products  from  the  plaintiff, 
throuf^  its  traveling  salesman;  that  on  or 
about  November  16,  1916,  an  agent  of  the 
plaintiff  called  at  the  office  of  the  defendant, 
and,  after  some  conversation,  a  vertml  order 
was  given  him  by  the  defendant  for  100 
tierces  of  lard  at  10  cents  a  pound.  No  writ- 
ten acceptance  of  the  order  was  ever  made 
by  the  plaintiff.  No  payment  was  made  there- 
cm,  nor  was  any  portion  of  said  100  tlo'oes 
then  delivered.  Upon  the  trial  defendant 
claimed  that  it  was  the  understanding  of 
the  parties  that  the  lard  should  be  ordered 
by  the  defendant  from  time  to  timet  as  It 
might  require  the  same,  but  that  none  should 
be  ordered  out  until  defendant's  supply  then 
on  hand  should  be  exhausted. 

It  was  the  plaintiff's  claim  that  the  con- 
tract was  made  in  contemplation  of  a  well- 
established  custom  of  the  trade  Uiat  all  the 
orders  so  taken,  and  prices  so  made,  should 
control  only  as  to  merchandise  taken  by  the 
purchaser  within  30  days  thereafter;  in 
other  words,  that  no  prices  were  ever  given, 
or  fixed  for  a  longer  period  than  30  days. 
There  does  not  appear  to  be  any  question 
that  this  vertnl  contract  for  sale  of  goods 
«tceedlng  $50  was  void  under  the  statute 
Section  11,400  HoweU's  Mich.  Statutes.  It  U 
further  admitted  that  after  making  this  in- 
valid contract  on  or  about  November  16th,  a 
clerk  In  tbe  ofilce  of  the  defendant  gave  the 
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flnt  order  for  a  few  tierces  of  lard  orer  the 
telephone  on  January  5tb  following,  without 
making  any  reference  whatever  to  the  con- 
tract or  price,  and  that  the  order  was  filled 
without  delay  in  the  usual  course  of  trade, 
but  billed  at  the  then  market  price  in  an 
amount  exceeding  10  cents  per  pound.  An- 
other order  was  shortly  thereafter  given  and 
filled  in  like  manner.  The  defendant  caused 
the  amounts  of  the  Invoices  for  those  orders 
to  be  paid  without  protest  or  comment  as  to 
price.  Thereafter,  orders  were  given,  filled, 
and  billed  in  the  same  manner,  which  de- 
liveries of  lard  were  accompanied  by  invoices, 
and  in  each  instance  the  invoice  price  was 
not  less  than  11  cents  per  pound,  and  in 
several  it  was  in  excess  of  that  price.  These 
last  invoices  were  the  ones  sued  upon  here. 

The  defendant  claimed  at  the  trial  that 
the  two  invoices  covering  deliveries  in  Janu- 
ary, in  which  the  then  market  price  In  ex- 
cess of  10  cents  per  pound  was  charged,  were 
Itald  through  Inadvertence  or  mistake  on  its 
part,  and  that  when  the  same  was  discovered 
the  payment  of  subsequent  invoices  for 
amounts  in  excess  of  10  cents  per  pound  was 
refused,  and  that  demand  was  then  made 
upon  the  plaintiff  to  make  deliveries  at  10 
cents.  There  is  no  dispute  that  such  demand 
was  made  and  refused,  the  plaintiff  contrad- 
Ing,  as  already  stated,  that  the  ccmtract  con- 
templated delivery  of  the  entire  100  tierces 
wltbln  30  days,  under  the  custom  of  the 
trade.  It  was  the  dalm  of  the  defendant 
that  the  invalid  verbal  contract  for  100 
tierces  was  saved  from  the  operation  of  the 
statute  of  frauds,  by  the  delivery  in  January 
and  thereafter,  of  a  part  of  the  merchandise 
in  parsuance  of  said  contract,  or  at  least 
that  there  was  a  question  of  fact  for  the  juiy 
to  determine  whether  the  delivery  of  the  lard 
in  January  was  intended  by  the  plaintiff  to 
be  In  pursuance  of  the  contract,  so  as  to  iv- 
move  It  from  the  operation  of  the  statute, 
or  was  intended  to  be  in  the  usual  course  of 
trade  at  the  then  market  price.  The  case 
was  submitted  to  the  Jury  upon  this  theory. 
From  the  Judgment  entered  by  the  trial  court, 
under  the  statute,  the  defendant  has  brought 
the  case  here  uix>n  writ  of  error,  and  assigns 
error  in  setting  aside  the  verdict  in  favor  of 
the  defendant,  and  entering  a  Judgment  for 
the  plaintiff  for  the  amount  of  its  <dalm 
against  the  defendant 

An  examination  of  the  briefs  and  argu- 
ments of  counsel  for  the  respective  parties 
satisfies  ns  that  the  pivotal  question  in  the 
Case  is  whether  there  was  any  evidence  that 
delivery'  was  made  under  the  verbal  order. 
The  burden  lay  upon  the  defendant  to  prove 
delivery  on  the  particular  contract  We  are 
of  the  opinion  that  the  record  is  barren  of 
any  evidence  to  support  defendant's  claim 
that  delivery  was  intended  by  the  plaintiff  to 
be  'Upon  the  verbal  order  of  November  and  at 
the  contract  price.    This  being  so,  the  learned 


trial  judge  did  not  err  in  granting  plaintUTs 
motion,  notwithstanding  the  verdict. 

The  authorities  seem  to  support  the  propo- 
sition that  the  delivery  must  have  been  in- 
tended by  both  parties,  to  have  been  made 
and  accepted  upon  the  verbal  order,  to  take 
the  case  out  of  the  statute  of  frauds.  In 
Mechem  on  Sales,  voL  1,  f  355,  the.  rule  is 
stated  as  follows: 

"There  must  be  a  ddivery  of  the  goods  by 
the  seller  in  pursnance  of  the  contract  and  witi 
the  intention  to  pass  the  title.  This  delivery 
must  alto  be  the  volur^i'.'v  intentional  act  of 
the  seller.  If,  therefore,  the  purchaser  acquires 
possession  of  the  goods  without  the  seller's 
consent  by  mistake  or  fraud,  or  by  legal  pro- 
cpss,  or  without  the  seller's  knowledge,  or  after 
his  order  for  the  delivery  has  been  counter- 
manded, or  from  an  agent  whose  authority  was 
not  sufficient  or  had  expired,  there  will  not  be 
such  a  delivery  aa  the  statute  contemplates." 

See,  also,  20  Oyc.  247. 

Delivery,  to  validate  a  contract  of  sale  on- 
der  the  statute  of  frauds,  must  be  a  delivery 
under  the  contract  and  in  pursuance  of  it 
Matthlessen  &  Weidiers'  Refining  Co.  v.  M6- 
Mahon's  Adm'r,  38  N.  J.  Law,  536;  Davis  ▼. 
Eastman,  83  Mass.  422;  Toung  v.  Ingalsbe, 
161  App.  Dlv.  375,  185  N.  Y.  Supp.  980;  Van 
Boskerck  r.  Torbert  184  Fed.  419,  107  0.  C. 
A.  883,  Ann.  Oas.  1916X1,  171;  Washington 
Ice  Oo.  V.  Webster,  62  Me.  841,  16  Am.  Rep. 
462.  The  above  authorities  appear  to  sup- 
port the  rule  above  stated. 

Johnson  r.  Morrison,  163  Mich.  322. 128  N. 
W.  243,  1b  cited  by  counsel  for  defendant 
We  cannot  agree  with  counsel  that  this'  case 
supports  defendant's  contention.  Delivery 
and  acceptance  of  the  goods  sold,  'or  some 
part  of  them,  or  part  payment  of  the  con- 
tract price,  whether  at  the  time  of  making 
the  contract,  or  subsequently,  are  the  acts 
of  part  performance,  which  are  prescribed  by 
the  statute  as  necessary  to  the  validity  of  a 
contract  of  which  no  written  evidence  haa 
been  provided.  TO  have  this  effect  the  de- 
livery and  acceptance,  or  payment,  must  ot>- 
viously  be  referable  to,  and  be  in  part  execu- 
tion of,  the  contract  which  is  thereby  to  be 
made  valid.    Brown  on  Frauds,  |  326. 

The  judgment  is  affirmed. 


ARMSTRONG   v.   OAKLAND  VINEGAR  & 

PICKLE  CO.  et  aL     (No.  88.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  Masteb  and  Sbbvant  iS=>417(5)— Woek- 
uien's  Compensation  Act  —  Review  of 
AWABD— Finding, 

On  certiorari  to  review  an  award  of  the 
Industrial  Accident  Board,  though  the  board  re- 
turns that  the  employer  had  actual  knowledge  of 
the  accident,  the  Supreme  Court  will  not  assume 
it  as  a  fact  in  the  case,  in  the  absence  of  any 
evidence  supporting  the  finding. 

2.  Masteb  and  Sebvant  €=»417(4) — Wobk- 
uen'b  Compensation  Act  —  Review  — 
Theoet  of  Case  Below — TJbging  Defense. 

Where  before  the  Industrial  Accident  Board 
the  attorney  for  the  employer  and  insurer  stat- 
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ed  that  they  denied  UabiUty  on  the  {rronnd  that 
appendicitis  was  not  the  result  of  an  accident, 
and  that  they  had  no  notice  of  the  claim  for 
compensation  or  notice  of  the  injaryi  as  provid- 
ed tor  by  the  compensation  act,  the  defense  of 
want  of  notice  was  urged  below. 
8.  Master  and  Skbvant  «=>39S— Wobkiocr's 

CoMPENaATioN  Act — Notice  or  Ciaim  fob 

Compensation— Incapacitt. 
Workmen's  Gompeusation   Act   (Pub.   Acta 
[Ex.  Sess.]  1912,  No.  10)  %  15,  provides  that  no 

Sroceedings  for  compensation  for  an  injury  nn- 
er  the  act  shall  be  maintained  unless  notice  of 
the  injur;  shall  have  been  given  to  the  employ- 
er three  months  after  the  happening,  and  unless 
the  claim  for  compensation  shall  have  been  made 
within  six  months  after  the  occurrence  of  the 
injury,  or,  in  case  of  the  employe's  physical  or 
mental  incapacity,  within  six  months  after  its 
removal.  Held,  that  the  provision  of  the  stat- 
ute in  relation  to  incapacity  applies  to  the  claim 
for  compensation,  but  does  not  apply  to  notice 
of  the  injury. 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  by  William  Armstrong  under 
tbe  Workmen's  Compensation  Act  for  com- 
pensation for  personal  injuries,  opposed  by 
the  Oakland  Vinegar  &  Pickle  Company,  tbe 
employer,  and  the  Standard  Accident  Insur- 
ance Company,  the  Insurer.  To  review  the 
action  of  the  Industrial  Accident:  Board  in 
awarding  compensation,  the  employer  and 
insurer  bring  certiorari.    Award  set  aside. 

Argued  before  KUHN,  G.  J.,  and  STONB, 
OSXRANDEB,  BIRD,  MOORE,  STBEBB, 
BROOKE,  and  FEI^LOWS,  JJ. 

Otto  &  Davis,  of  Saginaw  (R.  L.  Crane,  of 
Saginaw,  of  counsel),  for  claimant  Keena, 
Llghtner,  Oxtoby  &  Hanley,  of  Detroit,  for 
respondents. 

ItOORB,  J.  This  is  certiorari  to  review 
tbe  action  of  the  Industrial  Accident  Board. 

William  Armstrong  was,  previous  to  No- 
vember 16,  19181  in  the  employ  of  the  re- 
spondent. Tbe  parties  were  under  the  pro- 
visions of  the  Workmen's  Compensation  Act 
On  May  4,  U916,  applicant  served  notice  on 
the  employer  of  a  claim  for  injury  under  the 
Compensation  Act  occurring  on  November 
16, 1015,  at  employer's  factory.  On  the  same 
day  applicant  gave  written  notice  to  the  In- 
dustrial Acddent  Board  that  the  parties  had 
failed  to  reach  an  agreement  in  regard  to 
compensation,  and  made  application  for  the 
adjustment  of  compensatiou.  Thereupon  a 
Committee  of  arbitration  was  appointed  and 
a  bearing  was  had.  Respondents  denied  lia- 
bility: First  because  tbe  appendicitis  did 
not  result  from  an  accident;  and,  second, 
that  no  notice  of  the  Injury  had  been  given 
to  tbe  employer  as  required  by  the  statute. 
The  arbitration  committee  found  in  favor  of 
applicant  and  upon  a  review  thereof  by  the 
Industrial  Accident  Board  the  award  of  the 
committee  on  arbitration,  with  a  digbt  mod- 
iflcation,  was  affirmed. 

Tbe  sole  question  urged  by  the  respondent 
here  Is  that  the  employer  did  not  have  that 
knowledge  of  the  accident  which  Is  a  pre- 


requisite to  the  allowance  of  a  claim  under 
sections  15  to  18  of  part  II  of  tbe  statuta 
It  Is  admitted  that  no  written  notice  of  this 
accident  was  given  to  the  employer  until  May 
4,  1016,  more  than  five  months  after  the  oc- 
currence. Tbe  provisions  of  the  statute  call- 
ing for  construction  read: 

"Sec.  15.  No  proceedings  for  compensation 
for  an  injury  under  this  act  shall  be  maintained, 
unless  a  notice  of  the  injury  shall  have  been 
given  to  the  employer  three  months  after  the 
happening  thereof^  and  unless  the  claim  for 
compensation  with  respect  to  such  injury  shall 
have  been  made  within  six  months  after  the  oc- 
currence of  the  same;  or,  in  case  of  the  death 
of  the  employ^,  or  in  the  event  of  his  physical 
or  mental  incapaci^,  within  six  months  after 
death  or  the  removal  of  such  physical  or  mental 
incapacity. 

"Sec.  16.  The  said  notice  shall  be  in  writing, 
and  shall  state  in  ordinary  language  the  time, 
place  and  cause  of  the  injury;  and  shall  be 
signed  by  the  person  injured,  or  by  a  person  in 
his  behalf,  or  in  the  event  of  his  death,  by  his 
dependents  or  by  a  person  in  their  behalf. 

Sec.  17.  The  notice  shall  be  served  upon  the 
employer  or  an  agent  thereof.  Such  service 
may  be  made  by  delivering  said  notice  to  the 
person  on  whom  it  is  to  be  served,  or  leaving 
it  at  his  residence  or  place  of  business,  or  by 
sending  it  by  registered  mail  addressed  to  the 
person  or  corporation  on  whom  it  is  to  be  serv- 
ed, at  his  last  known  resldenco  or  place  of 
business. 

"Sec.  18.  A  notice  given  under  the  provisions 
of  this  act  shall  not  be  held  invalid  or  insuffi- 
cient by  reason  of  any  inaccuracy  in  stating  the 
time,  place  or  cause  of  the  injury,  unless  it  is 
shown  that  it  was  the  intention  to  mislead,  and 
the  employer,  or  the  insurance  company,  carry- 
ing suoi  risk,  or  the  commissioner  of  insurance^ 
as  the  case  may  be,  was  in  fact  misled  thereby. 
Want  of  such  written  notice  shall  not  be  a  bar 
to  proceedings  under  this  act  if  it  be  shown 
that  the  employer  had  notice  or  knowledge  of 
the  injury." 

[1]  It  is  said  that  as  the  board  returns 
that  the  employer  bad  actual  knowledge  of 
the  accident  we  must  asstune  it  as  a  fact  la 
the  case.  We  have  often  held  that  If  there 
i»  any  evidence  upon  which  to  base  a  finding 
of  the  board,  we  will  not  review  the  finding, 
but  we  have  never  held  that  in  the  absence 
of  any  evidence,  the  finding  would  not  be  re- 
viewed. 

[2]  On  the  part  of  the  claimant  it  is  urged 
that  the  defense  of  want  of  notice  was  not 
urged  below,  and  should  not  be  entertained. 
This  contention  is  answered  by  that  part  of 
the  record  which  reads: 

"Chairman:   Do  you  deny  liabilities? 

"Mr.  Robinson:  Yes,  we  deny  liability  on 
.the  grounds  that  the  man  suffered  no  accident; 
that  at  least  none  that  resulted  in  his  disabil- 
ity complained  of. 

"Chairman:    la  that  your  oi.Iy  reason? 

"Mr.  Robinson:  That  is  th  •  only  reason 
for  it 

"Chairman:  Under  the  rules  we  would  like  to 
have  your  reasons  for  denyinc  liability  at  this 
time,  all  of  your  reasons.  That  is  in  accord- 
ance with  rule  6,  which  you  are  familiar  with. 

"Mr.  Robinson:  Have  you  a  copy  of  that  rule? 

"Chairman:  I  don't  find  anything  in  the  files 
in  your  possession. 

"Mr.  Robinson:  Well,  we  deny  liability  on 
the  ground,  to  bo  more  specific,  that  appendi- 
citis is  not  the  result  of  an  accident  and  that 
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we  had  no  notiee.of  claim  for  compensation  or 
notice  of  injury  aa  provided  for  by  the  compen- 
aation  act    I  think  that  states  it  in  falL" 

After  claimant  was  hurt  he  obtained  per^ 
mission  to  go  home,  from  the  foreman.  Am 
to  this  he  testified  in  part: 

"I  told  him  my  side  hurt  me  to.  Q.  Tell  him 
you  were  sick?  A.  No;  I  told  him  my  side 
pained  me  so  I  had  to  go  home.  Q.  You  didn't 
tell  him  about  any  accident?    A.  No,  sir." 

The  foreman  testified  In  relation  to  this 
as  follows: 

"Q.  Do  you  remember  Mr.  Armstrong  coming 
to  you  about  any  sickness  or  pain  or  anything  of 
that  kind  along  in  November  last?  A.  Yes, 
sir.  Q.  What  did  be  say  there  when  he  came 
to  you?  A.  Why  he  simply  said  that  he  guessed 
he  would  go  home ;  he  was  sick  to  his  stomach. 
I  told  him  all  right,  and  put  his  time  down. 
O.  Did  be  mention  having  an  adadent?  A.  No, 
or.  (^  State  when  was  the  first  yon  knew  of 
his  claiming  to  have  had  an  accident  along  about 
that  time.  A.  I  didn't  know  of  any  accident 
until  he  was  home  this  last  time.  Some  time  in 
May  I  think  it  was." 

But  It  Is  said  the  foreman  and  the  general 
manager  both  contributed  to  a  fund  while 
claimant  was  In  the  hospital  and  must  have 
known  that  he  was  there  as  the  result  of  an 
accident  This  conduct  was  consistent  with 
a  desire  to  help  a  worthy  man  who  was  ill, 
and  ignores  the  positive  testimony  of  the 
foreman  and  the  manager  that  they  had  no 
knowledge  that  be  was  in  the  hospital  as  the 
result  of  an  accident 

It  Is  s&ld  Mr.  Premo  knew  of  the  accident, 
and  that  he  is  a  sort  of  a  foreman,  and  his 
knowledge  must  be  attributed  to  the  employ- 
er. The  record  shows  beyond  any  contro- 
versy that  Mr.  Premo  was  an  employ^  and 
not  a  foreman. 

It  is  strenuously  urged  that  following  the 
accident  the  claimant  was  Incapacitated 
from  giving  the  notice,  and  that  after  the  in- 
capacity was  removed  the  notice  was  given 
In  time. 

[3]  The  provision  of  the  statute  in  relation 
to  Incapacity  appUes  to  the  claim  for  com- 
pensation, bat  does  not  apply  to  notice  of  the 
injury. 

The  language  of  the  statute  is  not  ambig- 
nous: 

"No  proceedings  for  •  •  •  an  injury  un- 
der tiiis  act  shall  be  maintained  unless  a  no- 
tice of  the  injury  shall  have  been  given  to  the 
'employer  three  months  after  the  happening 
thereof." 

It  is  urged  that  claimant  has  a  meritorious 
claim,  that  it  will  be  a  great  hardship  to 
him  to  deny  him  compensation,  and  the  stat- 
ute should  be  given  a  practicable  construc- 
tion, counsel  citing  Simon  v.  Cathroe  Co. 
(Neb.)  162  N.  W.  633.  A  reference  to  that 
case  will  show  It  to  be  different  from  the  in- 
stant case.  The  Nebraska  statute  (Rev.  St. 
1913,  {  3674),  provides  that: 

"A  notice  of  the  injury  shall  have  been  given 
to  the  employer  as  soon  as  practicable  after 
the  happening  thereof." 


The  ease  also  shows  that  both  defendants 
bad  knowledge  of  the  accident  a  few  days 
after  it  occurred. 

We  have  no  cases  of  onr  own  that  are  on 
all  fours  with  the  Instant  case.  like  provi- 
sions, however,  have  been  construed.  See 
Jackson  v.  Vickers,  Ltd.,  6  Butterworth's 
Compensation  Cases,  432;  Pimm  v.  Clement 
Talbot,  Ltd.,  7  Butterworth's  Compensation 
Oases,  065;  Plumlay  v.  l>vart  ft  Son,  Ltd.,  8 
Butter,vorth's  Compensation  Cases,  464.  Giv- 
ing notice  of  the  injury  is  important  to  the 
employer  as  it  affords  an  opportunity  for  in- 
vestigation, while  the  facts  are  accessible. 
If  it  may  be  argned  that  the  time  in  which  to 
give  notice  is  insufficient  the  argument 
should  be  addressed  to  the  Legislature. 

The  award  must  be  set  aside. 


FE20PLB   V.   LANKTON.     (No.   186.) 
(Supreme  Court  of  Michigan.     July  26,  1017.) 
Intoxioatino  Liquobs  «=9l4— Sau;  of  Habd 

Ox  PBjB'  Btaxutie  b 
Pub.  Acte  ISBfi,  No.  183,  amending  Local 
Option  Law  (Pub.  Acts  1880,  No.  207,  f  15)  by 
adding  the  words  "nor  prohibit  the  sale  of  wine 
or  cider  of  home-grown  fruit  in  quantities  of  not 
lena  than  five  gallons,"  and  Pub.  Acta  1003.  No. 
170  adding  to  the  quoted  words  "nor  shall  the 
provisions  of  this  act  be  construed  to  prohibit 
the  manufacture  of  wine  or  cider,  nor  shall  the 
provisions  of  this  act  be  construed  to  prohibit 
Uie  sale  at  wholesale  of  wine  or  cider  manufac- 
tured in  said  county  to  parties  who  reside  out- 
side of  said  county,    are  invalid. 

fEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  IHg.  i  16.] 

Exceptions  from  Circuit  Court,  Baton  Coun- 
ty ;  Clement  Smith,  Judge. 
.  C,  M.  Lankton  was  found  guilty  of  violat- 
ing the  local  option  law,  and  he  brings  ex- 
ceptions before  sentence.  Conviction  afilrm- 
ed,  and  case  remanded  for  sentence. 

Argued  before  KDHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FELLOWS,  JJ. 
Rosslyn  L.  .Sowers,  of  Charlotte  (L.  H. 
McC!all,  of  Charlotte,  of  counsel),  for  apiwl- 
lant  Harry  H.  Partlow,  Pros.  Atty.,  of 
Grand  Ledge,  for  the  People. 

FELLOWS,  J.  The  local  option  law  was 
in  force  in  Eaton  county  at  the  time  respond- 
ent there  sold  to  one  Flory  10  gallons  of 
hard  ddcr  manufactured  by  him.  The  sale 
Is  not  disputed,  but  it  is  Insisted  that  this 
conrt  did  not  In  the  case  of  People  v.  Eberle, 
167  Mich.  477,  133  N.  W.  619,  hold  the  en- 
tire provisions  of  the  exceptions  found  in  the 
Acts  of  1899  and  1903  invalid,  and  that  re- 
spondent notwithstanding  the  holding  in 
that  case,  might  sell  fermented  cider  in  quan- 
tities of  not  less  than  6  gallons  without  be- 
ing guilty  of  a  violation  of  the  local  option 
law. 

The  local  option  law  was  passed  in  1880 
(Act  207,  Public  Acts  1889).    It  continued  in 
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force  wlthont  amendment  until  1899  when 
by  Act  183  certain  amendments  were  adopted ; 
section  15  having  added  to  its  proviso  tlie  fol- 
lowing words: 

"Nor  prohibit  the  sale  of  wine  or  cider  from 
home-grown  fruit  in  quantities  of  not  less  than 
five  gallons." 

By  Act  170  of  the  PnbUc  Acts  of  1903, 
there  was  added  to  the  proviso  of  section  IS, 
after  the  words  just  quoted,  the  following: 

"Ngr  shall  the  provisions  of  this  act  be  con- 
strued to  prohibit  the  manufacture  of  wine  or 
cider;  nor  shall  the  provisions  of  this  act  be 
construed  to  prohibit  the  Kde  at  wholesale  of 
wine  or  elder  manufactured  in  said  county  to 
parties  who  reside  outside  of  said  county." 

In  the  Eberle  Case  these  provisions,  and 
all  of  them,  were  assailed  as  offending  sec- 
tion 2,  art.  4,  of  tbe  federal  C!onstltu- 
tion,  which  provides: 

"The  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in 
the  several  states." 

We  there  construed  these  provisicws,  these 
exemptions,  and  it  was  very  clearly  pointed 
out  that  they  applied,  and  applied  only,  to 
the  products  of  home-grown  fruit,  and,  as 
so  construed  this  court  held  they  were  dis- 
criminatory, in  conflict  with  the  federal  Con- 
stitution, and  void.  But  it  was  further  held 
that,  eliminating  these  Invalid  exemptions, 
the  balance  of  the  law  was  valid,  worliable, 
and  capable  of  being  administered  independ- 
ently of  them.  The  case  was  talcen  to  the 
federal  Supreme  Court  and  there  affirmed: 
Eberle  v.  Michigan.  232  U.  S.  700,  34  Sup.  Ct 
464,  58  Ti.  Ed.  803.  Mr.  Justice  I^amar,  who 
delivered  the  opinion  of  that  court,  said: 

"On  the  other  hand,  in  the  case  at  bar  the 
original  Local  Option  Law  of  1889  had  been 
held  to  be  constitutional  as  a  whole,  and  its 
validity  could  not  be  impaired  by  the  subsequent 
adoption  of  what  were  in  form  amendments  but, 
in  legal  effect,  were  mere  nullities." 

A  perusal  of  the  opinion  of  this  court  and 
that  of  the  United  States  Supreme  Court 
clearly  demonstrate  that  in  the  Eberle  Case 
the  exemptions  mentioned  and  here  Invoked 
were  held  to  be  void,  nullities,  and  of  no  more 
force  than  as  though  they  had  never  been 
passed,  and  the  balance  of  the  act  valid.  Un- 
less we  overrule  the  Eberle  Case  this  convic- 
tion must  be  affirmed.  We  are  not  Inclined 
so  to  do ;  it  was  correctly  decided. 

The  conviction  is  affirmed,  and  tlie  case 
remanded  for  sraitence. 


GITTINGS  ▼,  QITTINGS.     (No.  18.) 
(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.   DiVOBCK    «=>297— AOKEEMENT    AS    TO    CtTB- 

TODT  OF  Chilu — SmrriNO  Asid»— Statute. 
Under  Oomp.  Laws  1807,  §  8641,  providing 
that  after  decree  for  alimony  or  other  allowance 
for  the  wife  and  children,  and  after  decree  for 
the  appointment  of  trustees,  etc,  the  court  may, 
on  the  petition  of  either  of  the  parties,  revise  and 
alter  such  decree,  etc,  where  the  welfare  of 
the  child  of  divorced  personal  is  involved,  the 
parents  cannot,  by  contract,  so  bind  themselves 


as  to  foreclose  the  court  from  an  inquiry  as  to 
what  the  child's  welfare  requires,  and  an  agree- 
ment between  divorced  parties  represented  by 
counsel  as  to  the  custody  and  support  of  children 
was  not  binding  on  the  court,  but  might  be  mod- 
ified. 

[Ed.  Note.— For  other  cases,  see  Divorce^ 
Cent.  Dig.  |  780.] 

2.  Divorce  «s>30S— Sttppobt  or  Chiudreit— ' 
Paticents  bt  Fatheb. 
A  divorced  father,  a  tenant  fanner,  who  had 
not  contributed  to  the  support  <^  his  two 
daughters  for  five  years,  was  properlv  required 
by  the  court,  in  die  interests  of  the  children,  to 

Say  $2  a  week  for  their  support,  they  being 
ependent  on  their  mother,  who  earned  a  liv- 
ing from  washing  and  ironing  for  her  neighbors, 
though  the  mother  and  father  had  made  an 
agreement  after  divorce  as  to  the  custody  of 
and  payments  for  the  children. 

[Ed.    Note.— For    other    cases,   Me   DivoroaL 
Cent.  Dig.  H  801,  802.] 
8.  DiVOBCE    «=»30»— SUPPOBT    AND    Maintb- 

NAKCK  OF  Childbeh— Pleadings— STATtJTB. 
WhMre  a  divorced  father  filed  petition,  set- 
ting up  the  divorce  proceedings  and  the  fact 
of  a  contract  between  the  parties  as  to  the  cus- 
tody of  a  child,  etc,  and  alleging  the  mother's 
failure  to  comply  with  the  provisions  of  the  de- 
cree as  to  visitation  to  and  by  the  diildren,  and 
she,  by  her  answer,  set  up  the  circumstances 
under  whidi  she  had  signed  the  previous  con- 
tract, stated  that  she  had  no  means  except  her 
earnings  with  which  to  support  the  children,  and 
prayed  that  the  father  be  required  to  comply 
with  the  terms  of  the  modified  decree  with  ref- 
erence to  tlie  payment  of  alimony,  the  pleadings 
were  suffiden^  under  Comp.  Laws  1887,  {  8641, 
providing  that  after  decree  for  alimony  and 
other  allowance,  etc.,  the  court  may  revise  and 
alter  it,  etc,  to  present  the  question  of  the 
support  and  maintenance  of  the  diildren. 

[Ed.    Note.— For    other    cases,    see   Divorcet 
Cent  Dig.  i  803.] 
4.  DivoBCE   «s>309  —  Monet  tob  Maintb- 

RANOB  OF  CBBCDBCN— PATifENT  TO  REGISTKB 

^.Statute. 
Where  decree  of  divorce  was  granted,  and  « 
modified  order  was  filed,  and  after  the  decree 
of  divorce,  but  before  the  modification  oi  the 
order.  Pub.  Acts  1913,  No  379,  entided  "An  act 
to  facilitate  the  collection  of  temporary  and 
permanent  alimony  ordered  to  be  paid  in  suits 
for  divorce,"  was  passed,  the  modified  order 
under  tlie  act  properly  required  the  husband 
to  pay  money  for  the  maintenance  of  the  diil- 
dren to  the  register  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Dlvorcei, 
Cent  Dig.  {  803.] 

Appeal  from  Circuit  Ckrart,  Hillsdale  Coun- 
ty, In  Chancery ;  Guy  M.  Chester,  Judge. 

Suit  for  divorce  by  Lena  M.  Oittings 
against  Joel  C.  Glttings.  From  an  order,  aft- 
er decree  of  divorce,  requiring  defendant  to 
pay  the  register  of  the  court  $2  a  week  for 
the  support  of  the  two  children,  eta.  defend- 
ant appeals.    Order  affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
BIRD,  MOORB,  STEERE,  BROOKE;  and 
FELLOWS,  J  J. 

Merton  Fit^patrlck,  of  Hillsdale,  for  appel- 
lant. W.  D.  GnNnmon,  of  Hillsdale  for  ap- 
pellee. 

FELLOWS,  J.  The  parties  to  this  proceed- 
ing were  married  February  11,  1903,  and 
were  divorced  July  17,  1909.     Tie  decree. 
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wMcb  was  granted  upon  plaintUTg  Mil,  gave 
the  custody  of  their  three  chllflren,  Laura, 
Stella,  and  Fred,  to  plaintiff,  required  de- 
fendant to  pay  $2  per  week  for  their  support, 
and  in  general  terms  gave  defendant  oppor- 
tunity to  see  and  have  the  children  with  him 
at  reasonable  times.  Fred  was  but  a  babe  at 
this  time,  and  died  when  11  months  old.  De- 
cember 20th,  following,  on  petition  of  defend- 
ant, the  decree  was  modified  by  making  more 
definite  defendant's  right  to  see  and  have  the 
children  with  him.  March  24,  1910,  the  par- 
ties entered  into  an  agreement,  both  parties 
being  represented  by  counsel,  whereby  it  was 
agreed  that  plaintliTs  brother  might  have  the 
custody  of  the  daughter  Stella,  until  she 
reached  the  age  of  14,  and  defendant  be  re- 
lieved from  thereafter  paying  the  ^  per 
week.  It  would  appear  that  on  July  27, 
1910,  the  defendant  instituted  proceedings  to 
punish  plaintiff  for  contempt  in  failing  to 
comply  with  the  decree  with  reference  to  de- 
fendant's right  to  see  the  children.  The  rec- 
ord contains  none  of  the  proceedings  on  this 
application,  but  we  infer  from  what  is  dis- 
closed that  It  was  adjusted  by  the  parties 
with  the  aid  of  counsel.  There  Is  also  In  the 
answer  an  allegation  that  a  proceeding  was 
Instituted  for  a  further  modification  of  the 
decree  on  March  12,  1910;  but  we  find  no 
copy  of  it,  or  any  further  definite  reference 
to  it 

On  August  14, 1915,  this  proceeding  was  in- 
stituted by  i>etitIon  of  defendant,  setting  up 
briefly  the  proceedings,  the  fact  of  the  con- 
tract of  March  24,  1910,  and  alleging  plain- 
tiff's failure  to  comply  with  the  provisions  of 
the  decree  as  to  visitation  to  and  by  the  chil- 
dren. Plaintiff  answered  this  petition,  among 
other  things,  setting  up  that  Stella,  the 
daughter  who  liad  for  a  time  lived  with  her 
brother,  had  returned  to  her  and  had  been 
with  her  about  a  year.  She  set  up  her  finan- 
cial condition,  and  asked  that  defendant  be 
required  to  comply  with  the  provisions  for 
alimony  as  provided  in  the  decree  as  last 
modified.  A  hearing  was  had  in  open  court, 
and  an  order  was  made  requiring  defendant 
to  pay  to  the  register  of  the  court  $2  i)er 
week  for  the  supiwrt  of  the  two  children,  ab- 
solving defendant  from  payment  of  anything 
for  the  support  of  the  children  from  the  date 
of  the  contract  to  August  31,  1015,  required 
defendant  to  give  a  week's  notice  when  he 
desired  the  custody  oC  the  children,  and. 
With  other  slight  modifications,  confirmed  the 
decree.    From  this  orOer,  defendant  appeals. 

[1]  It  Is  urged  on  behalf  of  defendant  that 
the  agreement  between  the  parties  is  binding, 
that  it  was  made  by  them  with  the  assistance 
and  advice  of  counsel,  and  should  not,  under 
the  facts  proven,  be  set  aside.  It  Is  also 
urged  that  the  pleadings  are  not  sufficient  to 
warrant  the  court  in  granting  relief  In  disre- 
gard of  Its  provisions.  It  must  be  borne  in 
mind  that  this  contract  does  not  deal  with 
the  property  rights  of  the  parties,  but  re- 
lates solely  to  the  custody,  care,  and  support  I 


of  the  minor  children.     Section  8641,  Com- 
piled Laws  of  1897,  provides: 

"After  a  decree  for  alimony  or  other  allow- 
ance, fw  the  wife  and  children,  or  either  of 
them,  and  also  after  a  decree  for  the  apyoint- 
ment  of  trustees,  to  receive  and  hold  any  prop- 
erty for  the  use  of  the  wife  or  children  as  be- 
fore provided,  the  court  may,  from  time  to 
time,  on  the  petition  of  either  of  the  parties, 
revioe  and  alter  such  decree,  respecting  the 
amount  of  such  alimony  or  allowance  and  the 
payment  thereof,  and  also  respecting  the  ap- 
propriation and  pfiyment  of  the  principal  and 
income  of  the  property  so  held  in  trust,  and 
may  make  any  decree  respecting  any  of  the  said 
matters  which  such  court  might  have  made  in 
the  original  suit." 

The  language  of  Mr.  Justice  Bird,  speak- 
ing for  the  court  to  Aldrlch  v.  Aldrich,  166 
Mich.  248,  131  N.  W.  642,  having  reference  to 
this  statute,  is  quite  pertinent.  He  there 
said: 

"This  statute  was  enacted  for  the  benefit  of 
the  children,  as  well  as  the  parents,  and  any 
agreement  which  the  parents  may  make  in  the 
settlement  of  alimony  ought  not  to  and  does 
not  bind  the  conscience  of  the  court  as  to  what 
is  for  the  welfare  of  the  children." 

Where  the  welfare  of  the  child  Is  involved, 
as  it  Is  In  divorce  cases,  parents  cannot  by 
contract  so  btod  themselves  as  to  foreclose 
the  court  from  an  inquiry  as  to  what  that 
welfare  requires.  Where  the  conscience  of 
the  court,  upon  a  proper  hearing.  Is  moved, 
and  the  court  Is  satisfied  as  to  what  will 
best  subserve  the  Interest  of  the  child,  con- 
tracts in  conflict  with  such  interest  must  be 
put  aside,  and  such  provision  for  the  proper 
care,  custody,  and  maintenance  of  such  child 
must  be  made  as  the  interest  and  welfare  of 
the  child  requires.  At  the  time  of  the  hear- 
ing, Stella  was  8  ye^rs  old  and  Laura  near- 
ly 11.  They  were  being  sent  to  school  and 
were  given  music  lessons.  Their  support 
and  maintenance  depended  upon  the  earnings 
of  plaintiff  in  doing  washing  and  ironing  for 
her  neighbors.  The  trial  court  found  that  the 
best  interest  of  these  chiiaren  and  their  prop- 
er support  and  maintenance  required  that 
there  should  be  added  to  this  meager  provision 
a  contribution  by  the  father  of  $2  per  week. 

[2]  We  are  not  inclined  to  disagree  with 
him.  The  defendant  is  a  tenant  farmer,  and 
so  far  as  the  record  discloses  In  good  health. 
For  over  five  years  he  has  not  contributed 
to  the  support  of  these  chlldrea  The  trial 
court  saw  these  parties  and  heard  their  tes- 
timony. He  was  In  a  better  position  to  judge 
their  credibility  than  we  are.  We  are  Im- 
pressed that  he  dealt  as  leniently  with  de- 
fendant as  the  facts  warrant. 

[3]  The  question  of  the  support  and  mato- 
tenance  of  these  children  was  properly  pre- 
sented by  the  pleadings.  Defendant  by  her 
answer  set  up  the  circumstances  under  which 
she  signed  the  contract,  stated  that  she  had 
no  means  except  her  earnings  with  which 
to  support  said  dilldren,  and  prayed  that  de- 
fendant be  required  to  comply  with  the  terms 
of  the  modified  decree,  with  reference  to  the 
payment  of  alimony.     This  was  sufSclent, 
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under  the  statute  above  quoted.  It  did  not 
require  an  independent  suit  to  set  aside  tbe 
contract  before  the  court  liad  the  power  ua- 
der  this  statute  to  make  suitable  provision 
for  these  children. 

[4]  The  order  appealed  from  requires  the 
payment  of  the  money  to  the  register  of  the 
court.  It  is  urged  that  this  was  done  pur- 
suant to  act  No.  379,  Public  Acts  1913,  that 
this  act  was  passed  subsequent  to  the  date 
of  the  decree  entered  in  this  cause,  and  that 
to  allow  the  use  of  this  act  is  to  give  it  an  ex 
post  facto  cfifect  The  act  Is  entitled  "An  act 
to  facilitate  the  collection  of  temporary  and 
permanent  alimony  ordered  to  be  paid  In 
suits  for  dlvoroe."  It  Is  not  a  penal  stat- 
ute, but  regulates  the  procedure  on  failure 
of  the  husband  to  pay  temporary  or  per- 
manent alimony.  In  tbe  instant  ease  the 
court  filed  a  modified  order;  the  statute 
was  In  force  when  such  modified  order  was 
filed,  although  not  In  force  when  the  original 
decree  was  filed.  It  was  within  the  power  of 
the  court  apd  highly  proper  that  the  modified 
order  should  provide  for  the  payment  of  the 
money  pursuant  to  the  provisions  of  the 
law  In  force  when  such  modified  order  was 
filed,  and  that  the  procedure  provided  by 
sudi  law  be  used,  if  necessary,  for  tbe  en- 
forcement of  the  order.  Defendant  had  no 
vested    rights   which   were  Infringed. 

The  order  should  be,  and  It  is,  afiBrmed, 
with  costs  to  plaintifC. 


CAMERON  V.  ROYAIi  NEIGHBORS  OP 
AMERICA.     (No.  29.) 

(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  Instjranck  «=»825<1)— Pbatebnal  Insur- 
ance—Estoppkl  OF  INSUKEB— SuinciENCT 
OF  EVIDENCB. 

In  an  action  on  a  life  beneficiary  certificate, 
evidence  held  insufiicient  to  take  to  the  jury  tbe 
question  whether  defendant  was  estopped  to 
set  up  the  fraudulent  answers  of  insured  as  to 
use  of  liquor  and  drugs. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  §  2009.] 

2.  Evidence  (S=>32(>— Heabsat. 

In  such  action  testimony  of  a  local  camp 
recorder  of  the  insurer  that  after  the  applica- 
tion was  signed,  and  before  it  was  delivered 
to  insured,  she  said  to  the  deputy  Supreme  Ora- 
cle of  insurer  that  it  was  rumored  that  insured 
used  liquor  and  was  a  drug  fiend,  and  that  the 
Supreme  Oracle  said  she  did  not  believe  it,  was 
incompetent  as  hearsay. 

[Ed.    Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  g  1201.] 

3.  Insurance  <s=3755(1)— Fbaternai,  Insub- 
ANCE— Estoppel  of  Insurer. 

Where  the  sworn  unequivocal  statement  of 
insured  in  his  application  that  he  was  not  a 
liquor  user  or  drug  fiend  had  been  passed  upon 
and  accepted  by  the  Supreme  Camp  of  the  in- 
surer, a  mere  rumor  to  the  contrary,  communi- 
cated to  a  representative  of  the  Supreme  Camp, 
was  not  such  knowledge  of  insured's  actual  hab- 
its as  could  be  made  the  basis  of  an  estoppel. 

[Ed.   Note. — For  other  coses,  see   Insurance, 
Cent.  Dig.  §  1907.] 


4.  iNBUBAircK  «=>817(1)— Fbatebnai.  Insub- 
ANCK— Waiveb  and  Estoppei.— Bubden  of 
Proof. 
Plaintiff,  suing  od  a  life  certificate,  having 
asserted  a  waiver  by  the  insurer  o(  insured's 
fraudulent  answers  in  his  application,  and  hav- 
ing asserted  on  estoppel,  the  burden  of  proving 
knowledge  on  the  part  of  the  insurer  rested  on 
her. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  gg  1999,  2000.] 

Error  to  Circuit  Court,  Eaton  County;  Cle- 
ment Smith,  Judge. 

Action  by  Nellie  M.  Campion  against  the 
Royal  Neighbors  of  America.  To  review  a 
judgment  for  plaintiff,  defendant  brings 
error.  Judgment  reversed,  and  neiw  trial 
granted. 

The  declaration  In  thla  case  alleges  that 
the  sum  of  $500  Is  due  upon  a  beneficiary  cer- 
tificate Issued  by  the  defendant  society  upon 
the  life  of  Alexander  H.  Cameron,  where- 
in the  plaintiff  Is  named  as  beneficiary. 
The  defendant  pleaded  the  general  issue,  and 
set  up  as  affirmative  defense  that  the  de- 
ceased had  made  false  and  fraudulent  state- 
ments concerning  his  habits  In  the  use  of 
liquor  and  drugs  in  his  application  for  Insur- 
ance, and  as  a  further  afilrmatlve  defease 
that  be  became  Intemperate  in  the  use  of 
alcoholic  drinks  and  In  the  use  of  drugs  In 
violation  of  the  terms  of  his  contract,  and 
that  his  death  resulted,  both  directly  and  in- 
directly, therefrom.  Tbe  case  was  tried  be- 
fore a  Jury,  and  a  verdict  rendered  in  favor 
of  the  plaintiff  in  the  sum  of  $567.96. 

The  deceased  was  a  physldan,  and  had  re- 
sided in  the  village  of  Dimondale,  Mich.,  for 
about  eight  years  prior  to  his  death.  On 
January  12, 1911,  he  made  written  application 
to  the  defendant  society  for  insurance,  which 
was  reported  favorably,  and  the  benefit  cer- 
tificate was  issued  January  20th,  and  deliver- 
ed to  him  on  the  22d  of  tbe  same  month. 
Among  others  appeared  tbe  following  ques- 
tions and  his  answers  thereto  upon  the  ap- 
plication: 

"18.  a.  Have  you  within  the  last  seven  years 
consulted  any  person,  physician  or  physicians 
in  regard  to  personal  ailment?    No." 

"22.  a.  Do  you  abstain  entirely  from  the  use 
of  intoxicating  liquors?  Yes.  d.  Have  you 
ever  taken  any  treatment  for  cure  of  the  liquor 
habit?  No.  e.  Do  you  use  Intoricating  liquors 
daily,  and  if  not,  state  how  frequently  and  also 
state  kind  and  quantity  consumed?    No.  •  *  • 

"23.  c.  Do  you  use,  or  have  you  used  mor- 
phine, opium,  chloral,  cocaine,  or  any  form  of 
narcotic  or  stimulant?    No." 

On  October  2,  1911,  he  was  taken  sick,  and 
came  Into  his  office,  where  bis  wife,  the 
plaintiff,  found  him.  He  was  pale,  and  said 
he  did  not  feel  well,  and  he  went  to  his  room 
and  laid  down  upon  the  bed.  Plaintiff  looked 
in  at  him  and  found  him  sleeping,  and  a 
short  time  later  found  him  gasping  for  breath 
and  black  In  tbe  face.  She  called  a  doctor, 
who  attended  him  until  his  death,  wbidi 
occurred  in  the  evening  of  the  same  day. 
Upon  the  death  certificate,  which  was  signed 
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by  fbe  pbysldan  who  attended  Um,  the  canse 
<k  deatb  was  stated  to  be  paralysis. 

TTpon  tbe  trial  of  the  case  the  defendant 
latrodnced  evidence  to  show  that  for  several 
years  prior  and  at  the  time  of  the  deceased's 
application  for  insurance  he  had  been  a  heavy 
user  of  liquor  and  of  the  drug  diloral,  that 
he  had  undergone  treatment  for  the  liquor 
habit,  and  that  his  death  was  caused  by  an 
overdose  of  Chloral.  The  plaintiff  contended, 
and  Introduced  evidence  to  Show,  that  he  had 
never  been  a  heavy  Indulger  of  Ilqnor  or 
drags,  that  he  had  never  taken  treatment  for 
the  liquor  habit,  and  that  his  death  was  not 
caused  by  a  dose  of  chloraL  The  plaintiff 
further  oontoided  that,  even  If  It  be  found 
that  he  had  been  a  user  of  liquor  and  drugs 
prior  to  and  at  the  time  of  his  application, 
and  so  made  fraudulent  answers  to  the  ques- 
tions asked  therein,  tbe  defendant  knew  of 
this  fact,  and  so  was  estopped  to  set  up  the 
fraudulent  answers  in  defeat  of  the  policy 
of  insurance.  As  evidence  to  this  effect  the 
plaintiff  introduced  testimony  that  one  Min- 
nie Bateogtian,  local  camp  recorder,  had,  after 
the  application  was  sighed  and  before  it  was 
delivered  to  Dr.  Cameron,  said  to  Frederika 
Runner,  the  deputy  Supreme  Oracle,  who  was 
alleged  to  be  an  officer  of  the  Supreme  Camp 
by  whom  the  oertlfloate  was  issued,  and  who 
received  and  signed  the  application  of  Dr. 
Cameron,  that  it  was  rumored  that  Dr.  Came- 
ron was  a  user  of  liquor  and  a  drug  fiend. 
Mrs.  Runner  stated  that  she  did  not  believe 
tbe  rumor,  and  no  notice  of  it  was  ever  sent 
to  the  Board  of  Supreme  Managers  of  the 
society.  The  trial  Judge  submitted  the  ques- 
tion of  notice  and  estoppel  to  the  Jury,  and  It 
is  upon  this  that  several  of  the  assignments 
of  error  are  based. 

Argued  before  KUHN,  a  X,  and  8TONB. 
OSTRANDER,  BIRD,  MOORBl  STEEBB, 
BROOKE,  and  FELLOWS,  JJ. 

Dean  W.  Kelley  and  3.  Earle  Brown,  both 
of  St.  Johns  (TJ.  A.  Screechfleld,  of  Rock  Is- 
land, III.,  of  counsel),  for  appellant.  Gardner 
&  Hood,  of  Lansing;,  for  appellee. 

EtJHN,  O.  J.  (after  stating  the  facts  as 
above).  Tlie  learned  trial  Judge  in  charging 
tbe  Jury  said  the  following  with  reference  to 
the  claim  of  an  estowel: 

« •  •  •  The  plahitiff  further  dainis  that, 
even  though  Dr.  Cameron  did  make  certain  un- 
true statements  toncbing  his  habits  regarding 
the  use  of  intoxicating  liquors  and  certain 
named  drugs,  defendant  is  now  estopped  from 
interposing  such  defense,  for  the  reason  that 
Minnie  D.  Bateman,  the  recorder,  informed 
XVederika  0.  Runner,  deputy  Supreme  Oracle, 
about  the  habits  and  life  of  Dr.  Cameron  after 
his  initiation  in  the  local  lodge,  which  was  Jan- 
uary 17,  1911,  and  before  the  delivery  to  him 
of  the  policy  on  January  22,  1911.     Now,  if 


you  are  satisfied  by  a  fair  preponderance  of  the 
evidence,  and  the  burden  is  upon  tbe  plaintiff 
to  satisfy  you  of  this  daim  first,  if  you  are  sat- 
isfied by  a  fair  preponderance  of  evidence  that 
Minnie  D.  Bateman  did  inform  Frederika  C. 
Runner  that  Dr.  Cameron  was  in  the  habit  of 
drinking  intoxicating  liquors  and  used  drugs 
before  the  delivery  to  hiza  of  the  certificate  or 
policy,  then  the  defendant  would  be  estopped 
from  interposing  such  matters  as  a  defense  to 
the  recovery  upon  the  policy." 

The  only  testimony  in  support  of  this  daim 
is  that  of  Minnie  Bateman,  which  Is  aa  fol- 
lows: 

"Q.  Now,  Mrs.  Bateman,  what  did  you  tell 
Frederika  C.  Runner  after  the  initiation  and  be- 
fore tbe  delivery  of  the  policy! 

"Mr.  Kelley:  I  object  to  it  as  immaterial  and 
for  the  reasons  before  stated. 

"The  Court:    Take  the  answer. 

"Mr.  Kelley:   Exception. 

"A.  I  told  her  that  it  had  been  rumwed  about 
the  doctor's  condition  and  the  drcumstances. 
Q.  What  did  you  tell  her?  A.  That  he  was  a 
user  of  liquor  and  was  a  drug  fiend.  Q.  What 
did  she,  say  7  A.  She  didn't  bdieve  it  she  said. 
Q.  (showing  witness  a  paper).  Did  she  sign 
that  policy  afterwards?    A.  She  did." 

[1-4]  We  are  of  the  opinion  that  there  is 
not  suffldent  testimony  in  this  record  upon 
which  the  claim  of  estoppel  could  be  based, 
and  that  therefore  the  trial  Judge  erred  in 
submitting  that  question  to  the  Jury.  The 
testimony,  in  our  opinion,  was  incompetent 
as  hearsay.  All  the  knowledge  that  Mrs. 
Bateman  claims  to  have  was  as  she  states  a 
rumor  that  Oanieron  was  a  user  of  liquor 
and  a  drug  flend.  Mrs.  Runner,  the  repre- 
sentative of  the  Supreme  Camp,  at  the  time 
had  the  sworn,  unequivocal  statement  of  the 
assured  in  his  application  whidi  had  been 
passed  upon  and  accepted  by  tbe  Supreme 
Camp.  A  mere  rumor  communicated  to  her 
was  not  sndi  knowledge  as  could  be  made 
the  basis  of  an  estoppel.  The  plaintiff  hav- 
ing asserted  a  waiver  and  estoppd,  the  bur- 
Aea  of  proving  knowledge  on  the  part  of  the 
defendant  rested  upon  her.  This,  in  our  opin- 
ion, she  has  failed  to  do. 

Assignments  of  error  are  also  based  on 
the  fbllure  of  the  court  to  grant  the  defend- 
ant'q  motion  for  a  directed  verdict  and  be- 
cause of  the  failure  of  the  court  to  grant  the 
motion  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  the 
evidence.  The  disputed  questions  of  fact 
were  submitted  to  the  Jury,  and  we  are  not 
satisfled  that  this  was  so  dearly  against  title 
weight  of  tbe  evidence  as  to  warrant  ns  in 
overruling  tbe  action  of  tbe  trial  court  in 
denying  a  motion  upon  this  ground.  In  our 
opinion,  the  questions  of  fkct  were  properly 
submitted  to  the  Jury.  However,  the  case 
should  be  reversed  for  the  error  before  re- 
ferred to. 

The  Judgment  Is  lerened,  and  a  new  trial 
granted,  with  costs  to  the  appelant. 
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LUCE  et  aL  ▼.  LTTCB  et  aL    (No.  74.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  Witnesses  €=>166— Oompetenot. 

In  a  bill  by  nephews  of  deceased  to  aet  aside 
a  deed  by  her  to  a  brother,  neither  the  nephews 
nor  deceased's  brother  are  competent  witnesses 
to  facts  eg  Daily  within  the  knowledge  of  the 
deceased  where  the  case  was  heard  below  be- 
fore the  Judicature  Act  took  effect,  in  view  of 
How.  Ann.  St.  1012,  §  12856,  providing  that  in 
a  suit  prosecuted  or  defended  by  heirs  neither 
shall  be  pei-mitted  to  testify  as  to  matters  whidt 
must  have  been  equally  within  the  knowledge 
of  the  deceased. 

[B3d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  702.] 

2.  Deeds  ^=211(1)  —  Mewtal  Incapacitt  — 
Evidence. 

In  suit  to  set  wdd«  a  deed  for  mental  in- 
capacity of  grantor  since  deceased,  judgment 
for  defendant  held  justified  hy  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  is  637-640,  642,  647.] 

Appeal  from  Olrcalt  Court,  Ionia  County, 
in  Chancery;  Frank  D.  M.  Davis,  Judge. 

Bill  by  James  B.  Luce  and  others  against 
Charles  Wright  Luce  and  others.  Bill  dls- 
,  missed,  and  plaintiffs  appeal.  Affirmed,  with 
costs  to  defendants. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD.  MOORE,  STBERE, 
BROOKE,  and  FELLOWS,  JJ. 

Fred  L.  Warner,  of  Beldlng,  for  appellants. 
Hawley  &  Eldred,  of  Ionia,  for  appellees. 

FELLOWS,  J.  Plaintiffs  James  B.  Luce, 
James  H.  Green,  and  Orley  B.  Oreen  are 
nephews  of  Emeline  Weaver,  deceased.  Min- 
nie Luce  Cook  is  a  niece.  They,  with  de- 
fendant Charles  Wright  Luce,  a  brother  of 
deceased,  are  all  the  heirs  at  law  of  Mrs. 
Weaver.  She  died  on  the  morning  of  Janu- 
ary 15,  1914,  of  hypersesthetic  pneumonia,  a 
disease  commonly  called  "old  age  pneu- 
monia." This  bill  Is  filed  to  set  aside  a  deed 
to  defendant  Charles  Wright  Luce  of  certain 
premises  in  the  dty  of  Beldlng,  Ionia  coun- 
ty, consisting  of  a  house  and  lot,  worth  from 
$1,000  to  fl,200,  and  a  vacant  lot  worth  less 
than  $50,  to  require  an  accounting  for  cer- 
tificate of  deposits  aggregating  $166,  and  to 
restrain  disposal  of  the  household  goods. 
The  bill  was  dismissed  in  the  court  below, 
and  plaintiffs  appeal.  The  auestions  pre- 
8@ated  are  those  of  fact 

The  transaction  assailed  occurred  the  eve- 
ning before  Mrs.  Weaver's  death,  and  two 
grounds  are  advanced  as  a  basis  of  relief: 
First,  mental  incompetency  of  deceased ;  sec- 
cud,  want;  uc  delivery. 

The  mental  incompetency  Is  claimed  to  be 
due  to  the  advanced  state  of  the  disease  of 
which  she  died,  as  we  do  not  understand  it 
to  be  claimed  that  prior  to  her  fatal  illness 
she  was  mentally  Incapacitated  to  transact 
business.  From  the  medical  testimony  giv- 
en upon  the  hearing  it  appears  to  be  estab- 
lished that  one  afflicted  with  hypersesthetic 


pneumonia  has  periods  of  consciousness  and 
clearness  of  mentality,  alternating  with  pe- 
riods of  delirium ;  that  when  the  patient  final* 
ly  lapses  into  a  state  of  coma  they  do  not  re- 
cover consciousness,  but  death  results.  The 
plaintiffs  claim  by  the  testimony  produced  by 
them  of  several  who  saw  her  during  the  day 
that  Mrs.  Weaver  war  unconscious  and  ir- 
rational most  of  the  time,  and  we  infer  that 
it  is  their  daim  that  the  disease  had  so  far 
progressed  at  the  time  the  transaction  took 
place  in  the  evening  that  she  had  practically 
lapsed  into  a  state  of  coma,  or  at  least  was 
mentally  incapacitated  to  transact  the  busi- 
ness in  hand.  The  testimony  supporting  this 
theory  comes  quite  largely  from  Interested 
witnesses,  several  of  whom  were  incompetent 
under  the  statute,  and  practically  all  of 
whom  had  returned  to  their  homes,  and  were 
not  present  when  the  transaction  took  place. 
On  the  other  hand,  it  Is  insisted  by  the  de- 
fendant, and  he  produces  witnesses  who  were 
then  present,  some  of  whom  are  interested, 
but  others  of  whom  are  not,  who  testify,  that 
Mrs.  Weaver,  at  the  time  of  the  transaction, 
was  mentally  competent  to  transact  the  busi- 
ness in  hand;  that  she  sent  for  her  papers 
which  were  over  at  a  neighbor's  home,  direct- 
ed the  procuring  of  a  scrivener,  and  when  he 
came  instructed  him  as  to  what  she  wanted 
done  and  when  the  papers  were  prepared 
knowingly  and  intelligently  executed  them. 
[1]  The  case  was  heard  In  the  court  below 
before  the  Judicature  Act  took  effect,  and  all 
testimony  offered  was  received  and  Is  made 
a  part  of  the  record.  It  therefore  beccxnes 
necessary  for  us  to  first  determine  what  tes- 
timony is  competent  imder  the  statute  (sec- 
tion 12856,  How.  Ann.  Stats.  [2d  Ed.]). 
The  plaintiffs,  by  this  proceeding,  are  at- 
tempting to  set  aside  a  deed  from  the  de- 
ceased to  defendant  Charles  Wright  Luce. 
He  is  the  grantee  of  the  deceased  and  her  as- 
signee. Plaintiffs  were  therefore  not  compe- 
tent witnesses  to  facts  equally  within  the 
knowledge  of  the  deceased.  Schuffert  v. 
Grote,  88  Mich.  650,  50  N.  W.  657,  26  Am. 
St.  R^.  316;  Ripley  v.  Sellgman,  88  Mich. 
177,  50  N.  W.  143;  Lloyd  v.  HoUenback,  98 
Mich.  203,  67  N.  W.  110;  BaUey  v.  Holden, 
113  Mich.  402,  71  N.  W.  841;  Shepard  v, 
Shepard,  164  Mich.  183,  129  N.  W.  201. 
Counsel  for  defendants  concede  that  defend- 
ant Charles  Wright  Luce  is  prohibited  by  the 
statute  from  testifying  to  facts  equally  with- 
in the  knowledge  of  deceased,  and  only  ex- 
amined him  as  to  other  matters.  They  claim, 
however,  that  plaintiffs,  by  their  cross-ex- 
amination, waived  the  statute,  and  some  tes- 
timony was  then  given  by  him  which  would 
be  prohibited  by  the  statute.  We  do  not  flud 
that  plaintiffs  went  far  enough  in  their  ex- 
amination of  this  witness  to  waive  their  ob- 
jection. We  accept  counsel's  concession,  but 
do  not  follow  their  claim ;  we  eliminate  from 
our  ccmslderation  the  testimony  of  defendant 


4t=9For  other  cases  ■«•  tame  topic  and  KBT7NUMBER  In  all  Key-Numbered  Blseeti  and  Indexes 


Digitized  by 


Google 


Wdi.) 


CKART  V.  MARQUETTE  CIRCDIT  JUDOB 


905 


Charies  Wright  Luce  and  that  of  the  plaln» 
tiffs  as  to  facts  equally  within  the  knowledge 
of  deceased. 

[I]  With  the  Incompetent  testimony  elimi- 
nated, the  case  strongly  preponderates  In  fa- 
vor of  defendants.  It  appears  clearly,  we 
thin'k,  that  Mrs.  Weaver  had  long  entertained 
an  intention  to  leave  her  property  to  defend- 
ant She  was  under  many  obligations  to  him. 
He  was  the  one  who  had  looked  after  her 
wants  for  many  years.  She  had  lived  in  his 
family  at  times,  paying  a  nominal  sum  for 
board.  The  property  came  to  her  from  their 
mother.  The  relations  between  her  and  the 
nephews  and  niece  and  their  families  were 
friendly,  but  not  close.  Some  of  them  did  not 
attend  her  funeral.  On  the  afternoon  in  ques- 
tion she  asked  that  her  deeds  and  papers  be 
brought  from  a  neighbor's  where  they  were; 
the  neighbor  was  away  from  home  at  the 
time,  but  they  were  later  procured.  When 
they  were  procured  she  sent  for  the  scrive- 
ner, and  upon  bis  arrival  instructed  him  what 
she  wanted  done.  The  deed  was  prepared 
and  executed,  and  the  certlflcates  of  deposit 
indorsed.  The  testimony  of  the  scrivener  Is 
somewhat  unsatisfactory,  and  his  recollec- 
tion does  not  appear  to  be  very  distinct.  This 
Is  not  surprising  when  we  learn  that  he  has 
been  drawing  papers  for  many  people  for  30 
years,  and  his  testimony  was  given  some  con- 
siderable time  after  the  transaction.  The 
recollection  of  others  present  at  the  time, 
however.  Is  definite  and  convincing,  and  sat- 
isfles  us  that  the  deceased  had  not  lapsed 
into  a  state  of  coma,  nor  was  she  in  any  way 
mentally  unbalanced  or  delirious.  Her  acts 
and  conduct  as  proven  were  in  every  way  ra- 
tional. She  knew  where  her  papers  were, 
-nbat  she  wanted  to  do,  and  did  It.  We  are 
satisfled  that  the  transaction  represents  her 
intelligent  act.  We  cannot,  In  the  face  of  the 
testimony  as  to  what  she  actually  did,  specu- 
late and  indulge  in  conjectures  as  to  the  ex- 
act stage  of  her  fatal  malady,  or  assume 
that  it  had  progressed  sufficiently  to  render 
her  Incapacitated  to  do  the  things  the  evi- 
dence shows  she  did  do. 

The  deed  and  certificates  of  deposit  were 
delivered  to  the  scrivener.  It  is  claimed  by 
the  plaintiffs  that  it  was  understood  that 
they  should  be  returned  to  Mrs.  Weaver  In 
case  she  recovered;  that  the  delivery  did 
not  constitute  an  unconditional  delivery  in 
escrow.  It  is  claimed  by  the  defendant  that 
the  scrivener's  instructions  were  absolute  to 
deliver-  to  defendant  Charles  Wright  Luce  at 
the  death  of  the  grantor,  and  that  there  was 
nothing  said  about  the  papers  being  returned 
to  Mrs.  Weaver  in  case  she  recovered.  Up- 
on this  question  the  testimony  of  the  scrive- 
ner Is  also  unsatisfactory  and  uncertain.  It 
is  apparent  that  hla  recollection  is  not  defi- 
nite, and  there  is  some  force  In  counsel's  con- 
tention tliat  his  testimony  is  open  to  either 
construction.  The  other  witnesses  present 
at  the  time  of  the  transaction  say  nothing 


I  was  said  about  the  papers  being  returned  in 
case  Mrs.  Weaver  recovered,  and  that  the  de- 
livery in  escrow  was  unconditional.  The 
trial  court  who  saw  the  witnesses  found  with 
the  defendants  upMi  this  as  well  as  the  other 
question.  We  are  not  inclined  to  disagree 
with  his  conclusions.  While  we  are  consid- 
ering the  case  de  novo,  we  cannot  overlook 
the  fact  that  the  advantage  of  seeing  the 
witnesses,  noting  their  appearance,  their 
manner,  frankness,  or  want  of  frankness,  was 
with  the  trial  Judge.  The  testimony  in  this 
record  satisfies  us  tliat  he  correctly  dispos- 
ed of  the  case,  and  that  the  decree  should  be 
affirmed. 
Defendants  will  recover  costs. 


CHART  V.  MARQUETTE  CIRCUIT  JUDGE. 

(No.  201.) 
(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  Crivinal  Law  i®=»1004  —  Right  or  Ap- 
peal. 

The  right  of  appeal  did  not  exist  at  com- 
mon law. 

2.  MUNIOIPAI.  COBPOBATIONB   «=3642(1)  —  OB- 

,  DINAKCE8— Violation— Right  of  Appeax. 

The  right  of  appeal  from  justices'  courts  In 
ordinance  cases  must  find  more  ijiibstantial 
foundation  than  a  former  declared  legislative 
poUcgr,  though  such  policy  may  be  of  aid  in  cases 
of  doubtful  construction. 

[Ed.   Note.— For   other   cases,   see  Municipal 
Corporations,  Cent  Dig.  {  1412.] 

3.  Municipal  Cobpobations  9=>&i2(l)  —  Ok- 
DiNANCES  —  Violation  —  Appkal  frok  Jus- 
tice's Court. 

Home  Rule  Act  (Pub.  Acta  1909.  No.  279) 
I  30,  gives  right  of  appeal  from  justices'  courts 
m  ordinance  cases  for  all  cities  adopting  char- 
ters pursuant  to  its  provisions  in  language  so 
clear  and  unambiguous  as  not  to  require  or  per- 
mit of  construction. 

[Ed.   Note. — For   other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  1412.] 

4.  Statutes  «=s>i90  —  Conbtbuctior  —  Judi- 
cial Authority  and  Duty  . 

Where  language  of  statute  makes  its  mean- 
ing obscure,  it  is  duty  of  courts  to  construe,  giv- 
ing it  a  reasonable  and  sensible  interpretation; 
but  where  the  language  is  clear  and  unambigu- 
ous, it  is  only  for  the  courts  to  obey  and  en* 
force  it 

[Ed.    Note.— For    other   cases,    see    Statates. 
Cent  Dig.  H  266,  269.1 

6.  Municipal  Corporations  «c979  —  Crab- 

TERS— General  Laws. 
The  Home  Rule  Act  is  one  of  the  general 
laws  of  the  state,  within  section  36  of  that  aet^ 
providing  that  no  provision  of  any  city  cliart«r 
shall  conflict  with  or  contravene  provisions  of 
any  general  law  of  the  state,  and  charters  adopt- 
ed pursuant  to  its  provisions  must  square  with 
it 

[Ed.   Note.— For   other  cases,   see  Manicipal 
Corporations,  Cent.  Dig.  {  183.] 

Application  for  mandamus  by  Sarah  Orary 
against  Richard  C.  Flannlgan,  Judge  of  the 
i  Circuit  Court  for  the  County  of  Marquette. 
:  Writ  Issued. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
'OSTRANDER,  BIRD,  MOORE,  STEBRE, 
'  BROOKE,  and  FELLOWS,  JJ. 
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C,  F.  Button,  of  Marqnette,  for  petitions. 
George  P.  Brown,  of  Marquette,  for  respond- 
ent 

FELLOWS,  J.  The  plalntUT  was  convicted 
In  Justice  court  of  tbe  city  of  Marquette  of  a 
violation  of  an  ordinance  of  that  city  enti- 
tled "An  ordinance  lelatlve  to  nuisances." 
She  appealed  therefrom  to  tbe  circuit  court 
for  the  county  of  Marqnette,  where  her  ap- 
peal was  dismissed  on  motloa  of  the  city  at- 
torney, on  the  ground  that  no  right  of  appeal 
was  or  is  provided  by  law,  and  that  no  right 
of  appeal  exists.  To  set  aside  such  order  she 
here  applies  for  mandamus. 

[1,  2]  The  city  of  Marquette  Is  governed  by 
a  charter  prepared,  submitted,  and  adopted 
pursuant  to  the  provisions  of  the  "Home 
Rule  Act,"  so  called,  being  Act  27d,  Public 
Acts  1909,  as  amended.  The  right  of  appeal 
did  not  exist  at  common  law.  While  it  may 
be  true,  as  contended  by  plaintiff,  that  it  has 
been  the  public  policy  of  the  legislative 
branch  of  the  state  government  to  grant  the 
right  of  appeal  in  ordinance  cases,  as  evi- 
denced by  the  general  act  for  the  incorpora- 
tion of  cities  of  the  fourth  class  (Act  No. 
216,  Public  Acts  1895 ;  section  12,  c.  10,  being 
section  5622,  HoweU's  Anno.  Stats.  [2d  Ed.]; 
section  3014,  C.  Ll  1915)  and  the  general  act 
for  the  incorporation  of  villages  (Act  No.  8, 
Public  Acts  1895;  section  10,  c.  6,  being  sec- 
tion 5083,  Howell's  Anno.  Stats.  [2d  Ed.]; 
section  2635,  O.  L  1915)  and  the  many  special 
acts  conferring  such  right,  still  we  are  of 
opinion  that  such  right  must  find  more  sub- 
stantial foundation  than  a  former  expressly 
declared  legislative  policy.  Such  legislative 
policy  may  be  of  aid,  however,  in  case  of 
doubtful  construction;  but  we  do  not  feel 
that  such  Is  this  case. 

[3, 4]  We  do  not  find  it  necessary  to  con- 
sider the  provisions  of  the  former  charters 
of  the  city  of  Marquette,  as  sections  30  and 
36  of  the  "Home  Rule  Act"  are  controlling 
of  the  question.  Section  80  of  the  "Home 
Rule  Act"  provides: 

"The  proceedings  in  all  suits  and  actions  be- 
fore said  justice  and  in  the  exercise  of  the  pow- 
ers and  dutieB  conferred  upon  and  required  of 
him  shall  be  according  to  and  be  governed  by  the 
general  laws  vplicable  to  justices'  courts  and 
to  the  proceedings  before  such  courts;  and  in  all 
suits  and  prosecutions  arising  under  the  charter 
and  ordinances  of  such  city  the  right  of  appeal 
or  certiorari  from  said  courts  to  the  circuit  court 
of  the  county,  or  to  any  court  having  jurisdic- 
tion, shall  be  allowed  to  the  parties,  or  any  or 
either  of  them,  and  tbe  same  recognizance  or 
bond  shall  be  given  as  is  or  may  be  required  by 
law  in  case  of  appeal  or  certiorari  from  justices' 
courts  in  analogous  cases." 

The  language  of  this  section  gives  the  right 
of  appeal  in  clear  and  unambiguous  lan- 
guage. In  fact,  the  language  is  so  clear  and 
unambiguous  as  not  to  require  or  permit  of 
construction.  Where  the  language  of  a  stat- 
ute makes  its  meaning  obscure,  it  la  the  duty 
of  the  courts  to  construe,  giving  It  a  reason- 


able and  sensible  Interpretation;  but  where 
the  language  is  clear  and  unambiguous.  It  is 
only  for  the  courts  to  obey  and  enforce  It. 

.[i]  Section  36  of  the  "Home  Rule  Act" 
provides: 

"No  provision  of  any  city  charter  shall  con- 
flict with  or  contravene  the  provisions  of*  any 
general  law  of  tbe  state." 

The  "Home  Rule  Act"  is  one  of  the  general 
laws  of  the  state,  and  charters  adopted  pur- 
suant to  Its  provisions  must  square  with  It 
It  Is  not  necessary  to  consider  the  provisions 
of  the  present  charter  of  the  city  of  Mar- 
quette. The  "Home  Rule  Act"  establishes 
the  right  of  appeal  in  ordinance  cases  for  all 
cities  adopting  charters  pursuant  to  its  pro- 
visions; and  we  find  no  provisions  of  the 
Marquette  charter  In  conflict  with  or  contra- 
vening the  section  above  referred  to. 

It  follows  that  the  writ  should  issue  as 
prayed.  The  question  being  a  public  one,  no 
costs  will  be  allowed. 


WINN  V.  ADJUSTABLE  TABLE  CO.  et  aL 

(No.  67.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

Masteb  and  Servant  €=»417(!))— Workmen's 

coufgnsation  aot— awabd  of  inuustbtai, 

aocioekt  boabs. 

An  inflamed  condition  of  a  shoulder,  as  to 

which  the  Industrial  Accident  Board  made  no 

finding,  but  merely  mentioned,  and  as  to  which 

the  evidence  was  in   conflict,   cannot  aid  its 

award,  baaed  on  an  injury  to  the  hand. 

Ortlorari  to  Industrial  Accident  Board. 

On  rehearing.    Denied. 

For  former  opinion,  see  159  N.  W.  372. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Travis,  Merrick  &  Warner,  of  Grand  Rap- 
Ids,  for  appellants.  H.  Monroe  Dunham  and 
John  M.  Dunham,  both  of  Grand  Rapids,  for 
aiHDeUee. 

FELLOWS,  J.  We  were  led  to  grant  a  re- 
hearing in  this  case  upon  the  claim  made  by 
the  applicant  that  the  award  of  the  board 
rested  In  part  at  least  upon  an  impairment 
of  the  shoulder,  due  to  the  accident,  and  l>y 
the  insistence  of  counsel  that  we  had  over- 
looked this  finding  of  the  board  in  determin- 
ing the  case.  We  have  re-examined  the  case. 
aided  by  briefs  filed  upon  the  rehearing,  and 
conclude  that  the  case  made  upon  this  record 
was  correctly  decided.  In  applicant's  peti- 
tion to  the  t>oard  to  set  aside  and  review  tbe 
agreement  there  Is  no  claim  of  disability  by 
reason  of  any  impairment  of  the  shoulder. 
The  petition  alleges : 

"That  because  of  the  condition  of  his  hand 
he  will  suffer  partial  disability  for  the  perform- 
ance of  work  of  any  kind  for  the  remainder  of 
his  life." 

The  testimony  as  to  the  cause  of  the  con- 
dition of  applicant's  shoulder  was  In  conflict. 
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While'  the  board  mentioned  the  Inflammation 
about  the  shoulder,  there  was  no  finding  that 
the  condition  of  the  shoulder  In  any  way  con- 
tributed to  applicant's  disability,  or  that  It 
was  caused  by  the  accident,  and  It  was  not 
made  the  basis  of  the  award,  and  did  not  en- 
ter Into  It.  The  award  was  based  upon  the 
finding  that  the  Injury,  "together  with  the 
previous  loss  of  other  members  of  the  sftme 
hand,"  produced  a  total  Incapacity.  In  mak- 
ing the  order  It  did,  based  upon  this  finding, 
the  board  was  in  error. 

The  order  Is  reversed,  and  the  petition  dis- 
missed. 


In  re  BLODGETT'S  ESTATE.    (No.  44.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  Wills  «=»43&— Oorbtbuction— Imtbnt  ot 

Testatob. 
In  construction  of  wills  the  intent  of  the 
testator  must  govern  unless  it  contravenes  fixed 
rules  of  law. 

P!d.  Note.— BV)r  other  cases,  see  Wills,  Cent 
Dig.  S§  852,  965,  957.] 

2.  WiLUS  «=343&—CoNBTBT70Tioii— Intent  of 
Testator. 

If  the  intent  of  the  testator  is  expressed  in 
clear  and  unambiguous  language,  there  is  no  oc- 
casion for  the  application  of  technical  rules  of 
conatmction. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  952,  955,  957.] 

8.  Wills  igi=9439— Constbttction— Iwtent  op 

Testatob. 
If  the  intent  of  the  testator  la  obscure,  re- 
sort must  be  had  to  the  well-understood  rules 
applicable  to  the  construction  of  wills. 

HEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  g§  952,  955,  957.] 

4.  Wills  «=»629—Constbuction— Vested  Es- 
tates. 
The  law  favors  vested  estates,  but  it  does 
not  preclude  the  creation  of  vested  estates  sub- 
ject to  be  divested  upon  the  happening  of  a 
future  event 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1461,  1462.] 

6.  Wills  ^»11— Disposition  oir  Pbopebtt- 
PowEB  of  Testator. 
That  the  law  provides  a  manner  of  distribu- 
tion and  descent  of  property  does  not  preclude, 
except  as  to  the  wife,  the  willing  of  the  entire 
liroperty  to  strangers. 

FEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {}  26^1.1 

6.  Joint  Tenanot  $=a3— Crbatioit. 

The  law  does  not  favor  joint  tenancies,  but 
it  nevertheless  permits  their  creation. 

[Ed.  Note.— For  other  cases,  see  Joint  Ten- 
ancy, Cent  Dig.  {  1.] 

7.  Wills  €=9524(2)  —  Bkmaindkbs  —  Time  of 

\'EaTlNO. 

By  the  third  clause  of  his  will  testator  gave 
to  his  wife  a  life  estate  in  his  land  with  provi- 
sion that  "after  her  death"  it  should  go  to  the 
children,  naming  them,  "or  the  survivors  of  them 
living  at  that  time."  Held  that,  whether  the 
third  clause  be  construed  alone  or  In  connection 
with  all  other  provisions  of  the  will,  it  referred 
to  those  children  who  survived  the  wife,  aud  not 
to  those  who  survived  testator,  and,  testator 
having  predeceased  his  wife,  the  children  of  his 


children  tirho  predeceased  the  wife  were  not  en-< 

titled  to  share  in  the  land. 
[Ed.  Note.— For  other  eases,  see  Wills,  Cent 

Dig   i  1117.] 

8.  Wills  «a»450—CoNSTBDCTioN— Giving  Va- 
lidity TO  Aix  Parts. 
That  construction  must  be  indulged  in  which 

^ves  force  and  validity  to  all  parts  and  all  ex- 
pressions in  the  will. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 

Dig.  i  966.] 

Error  to  CSrcuIt  Court,  Kent  County;  Wll* 
Us  B.  Perkins,  Judge. 

In  the  matter  of  the  estate  of  C!hauDcey 
Blodgett,  deceased.  From  a  decree  of  the 
Judge  of  the  circuit  court  reversing  an  or* 
der  of  distribution  of  the  probate  court, 
Blrt  E.  Blodgett  and  another  bring  error. 
Reversed  and  remanded,  with  Instructions. 

Argued  before  KUHN,  STONE,  OSTRAN- 
DER,  BIRD,  MOORE,  8TBERB,  BROOKE* 
and  FELLOWS,  JJ. 

Maynard,  Freeland  &  Munshaw,  of  Grand 
Rapids,  for  appellants.  Taggart  &  Kingston, 
and  Corwln  &  Norcross,  all  of  Grand  Rapids, 
for  appellees. 

FELLOWS,  J.  Cbauncey  Blodgett, «  resi- 
dent of  the  township  of  Paris,  in  Kent  coun- 
ty, died  August  27,  18S9.  His  will  was  duly 
admitted  to  probate.  Omitting  signature  and 
attestation,  it  was  as  follows: 

"Know  all  men  by  these  presents,  that  I, 
Chancy  Blodgett  of  the  town  of  Paris,  county  of 
Kent  and  state  of  Michigan,  being  of  sound  and 
deposing  mind  and  memory  and  considering  the 
uncertainty  of  this  life,  do  make,  declare  and 
publish  this  as  my  last  will  and  testament,  as 
follows: 

"First.  I  direct  that  all  my  just  debts  Includ- 
ing funeral  expencee  and  expences  of  adminis- 
tration be  paid. 

"tSecond.  I  give  and  bequeath  to  my  wife  Cor- 
nelia E.  Blodgett,  to  have  and  to  hold  and  the 
use  of  all  my  personal  property,  rights,  and  cred- 
its of  whi<4  I  shal  die  possessed  or  to  which 
I  may  be  entitled  at  the  time  ot  my  death,  and 
I  do  hereby  give  and  grant  unto  her  full  right, 
power  and  authority  to  use  and  controUe  the 
same  and  to  sell  and  dispose  of  the  same  as  fully 
as  if  the  same  were  her  property  absolutely,  ana 
to  employ  and  make  use  of  the  procedes  thereof 
in  any  way  that  in  her  judgment  may  seam 
proper,  and  after  her  decease  I  give  and  be- 
queath the  residue  of  all  my  personlal  property 
to  my  five  children,  viz.  To  Eugene  William, 
Birt,  Fred,  and  Jennie,  or  to  such  of  them  as 
shal  be  living  at  the  time  of  my  death  in  case  I 
shal  survive  my  wife,  or  at  the  time  of  my  wife's 
death,  in  case  she  should  survive  me,  to  be  divid- 
ed between  said  five  children  or  the  survivors 
of  them  equally,  after  giving  Birt  one  hunderd 
dollars,  Fred  five  hunderd  dollars,  and  Jennie 
two  hunderd  and  fifty  dollars,  aud  Jennie  is  to 
have  all  of  the  goods  and  furniture  and  every 
thing  in  the  house,  after  that  they  are  to  share 
and  share  alike. 

"Third.  I  give  and  devise  to  my  wife  Cornelia 
E  Blodgett,  the  use  of  all  ipy  real  estate  to 
manage  the  same  as  in  her  judgment  seams 
proper,  and  to  recdve  the  rents,  issues  and  prof- 
its of  the  same  for  her  own  use  and  benifit,  and 
after  her  death  I  give  and  devise  all  my  real 
property  which  shal  not  have  been  disposed  of 
for  the  payment  of  debts  and  subject  to  the 
dower  rights  of  my  said  wife  to  my  said  five: 
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children,  vis.  Bagen«  William,  Birt,  Fred,  and 
Jennie  or  the  survivors  of  them  living  at  that 
time  to  be  divided  between  them  eaqaely  after 
giving  Birt  one  hunderd  dollars  Fred  five  bun- 
derd  and  Jennie  two  hunderd  and  fifty  dollars, 
and  all  of  the  goods  and  furniture  that  is  in 
the  houHe  as  above  specifide  in  the  second  clause 
of  this  will  then  eaquely  share  and  share  alike. 

"Fourth.  I  do  hereby  authorize  and  empower 
my  said  wife  to  sell  and  convey  any  portion  or 
all  of  my  real  estate  if  it  shal  be  necessary  to 
do  so  to  pay  debts  that  may  exist  against  my 
estate. 

"Fifth.  Tn  case  my  said  wife  shal  not  be  liv- 
ing at  the  time  of  my  death  then  in  that  event  I 
give  devise  and  bequeath  all  my  property  both 
and  personal  to  my  said  five  children,  viz.  Eu- 
gene William  Birt  Fred  and  Jennie  or  to  such 
of  said  five  children  as  shal  be  living  at  the  time 
of  my  death,  to  be  divided  among  them  eaonely 
after  giving  Birt  one  hunderd  ddlaia  and  Fred 
five  hunderd  dollars  Jennie  two  hunderd  and 
fifty  dollars  and  all  of  the  goods  and  furniture 
in  the  house  as  above  specifide  tn  the  second  and 
third  clause  in  the  will,  then  share  and  share 
alike  to  have  and  to  hold  the  same  vnto  them 
and  to  their  heirs  forever. 

"Sixth.  I  do  hereby  appoint  my  wife,  Cornelia 
B.  Blodgett  to  be  executrix  of  this  my  last  will 
and  testament. 

"Lastly.  I  do  hereby  revoke  all  former  wills, 
declareing  this  writing  alone  to  be  my  last  will 
and  the  whole  of  it" 

Mr.*Blodgett  was  survived  by  Ms  widow, 
Cornelia  E.,  and  his  five  children,  Eugene, 
William,  Birt,  Fred,  and  Jennie.  He  left  no 
debts.  September  3,  1915,  the  widow,  Cor- 
nelia B.,  died.  She  had  during  her  lifetime 
used  and  disposed  of  the  personal  property, 
except  a  small  amount  of  household  goods, 
leaving  the  real  estate  consisting  of  an  80- 
acre  farm  worth  $6,800.  The  only  childr»i 
living  at  the  time  of  her  death  were  William 
and  Birt.  Eugene  had  died  leaving  four 
children,  but  during  his  lifetime,  by  way  of 
mortgage,  had  assigned  any  Interest  he  mlgdit 
have  in  his  father's  estate  to  George  W.  Rob- 
erta. Fred  had  died  leaving  no  children, 
and  not  having  been  married.  Jennie  had 
married,  leaving  at  her  death  a  daughter, 
Ora  Buxton,  who  Is  still  living. 

This  case  involves  the  construction  of  the 
third  clause  of  the  will,  and  brings  up  for 
review  a  Judgment  of  the  circuit  court  for 
the  county  of  Kent  reversing  an  order  of 
distribution  entered  by  the  probate  court  for 
that  county.  By  the  order  of  the  probate 
court  the  farm  was  equally  divided  between 
William  and  Birt,  and  no  interest  or  claim  of 
any  other  parties  was  allowed.  The  circuit 
court  awarded  the  special  legacy  of  $100  to 
Birt,  the  one  to  Jennie  of  $250,  and  house- 
hold goods  to  Ora  Buxton  her  daughter,  and, 
subject  to  the  payment  of  these  special  leg- 
acies, awarded  the  farm  one-fourUi  to  each 
Birt  and  William  Blodgett  and  Ora  Buxton 
and  one  fourth  to  the  children  of  Eugene. 
Birt  and  William  bring  the  case  here. 

It  Is  insisted  by  the  appellees  in  supirart 
of  the  Judgment  that  the  will  speaks  as  of 
the  death  of  the  testator;  that  property 
then  vests  unless  there  is  a  clear  and  un- 
ambiguous direction  to  the  contrary;  that 
the  law  favors  vested  estates;  that  the  law 


favors  that  constructfam  conformable  to  the 
rules  of  Inheritance;  that  construction  dis- 
inheriting direct  descendants  is  not  favored; 
that  the  law  does  not  favor  Joint  estates 
or  survivorship;  that  meaning  nrust  be  giv- 
en to  all  parts  of  the  will;  that  construction 
working  Intestacy  should  be  avoided;  and 
that  the  adverbs  of  time  should  be  construed 
to  relate  to  the  time  of  enjoyment,  rather 
than  the  time  of  vesting. 

On  the  part  of  the  appellants  It  is  insisted 
that  the  language  of  the  clause  in  CMitro- 
versy  is  dear  and  unambiguous;  that  Joint 
tenancies  with  their  right  of  survivorship  are 
permitted;  that  If  the  estate  vested  at  the 
death  of  the  testator  It  was  subject  to  be  di- 
vested by  the  happening  of  a  future  contin- 
gency, viz.  the  death  of  the  devisee;  that, 
taking  the  will  In  Its  entirety,  it  shows  that 
the  testator  contemplated  and  provided  for 
two  periods  depending  on  different  contin- 
gencies when  the  estate  would  vest,  one  up- 
on the  contingency  of  the  death  of  his  wife 
prior  to  his  death,  when  the  children  sur- 
viving his  death  should  take  the  property, 
the  other  upon  the. contingency  of  his  death 
preceding  that  of  his  wife,  in  which  event 
the  children  surviving  at  her  death  should 
take  the  property ;  that,  whether  we  consider 
clause  S  alone,  or  in  connection  with  the 
context,  it  shows  a  clear  intent  on  the  part 
of  the  testator  to  give  this  property  to  the 
children  surviving  at  the  death  of  bis  wife, 
and  that  such  intent  should  govern  and  con- 
trol. 

[1,2]  It  Is  a  cardinal  canon,  a  predomlnat> 
ing  rule  in  the  construction  of  wills,  that  the 
intent  of  the  testator  must  govern,  unless 
it  contravenes  fixed  rules  of  law.  If  the  in- 
tent of  the  testator  is  expressed  in  clear  and 
unambiguous  language,  there  is  no  occasion 
for  the  application  of  technical  rules  of 
construction.  Sudi  rules  should  be  applied, 
and  applied  only,  to  aid  In  arriving  at  that 
intent.  The  Intent  of  the  testator  was  fit- 
tingly styled  by  Lord  Coke  "the  polar  star 
to  guide  Judges  In  their  determination." 
Chancellor  Kent  said: 

"The  intenti<m  of  tiie  testator  is  the  first  and 
great  object  of  inquiry;  and  to  this  object  tech- 
nical rules  are  to  a  certain  extent  made  sub- 
servient" 

Chief  Justice  Marshall,  In  the  case  of 
Smith  V.  Bell,  6  Pet  68,  8  L.  Ed.  322,  said: 

"Tbe  first  and  great  rule  in  the  exposition  of 
wills,  to  which  all  others  must  bend,  is  that  the 
intention  of  the  testator,  expressed  in  his  will, 
shall  prevail,  provided  it  is  consistent  with  the 


rules  of  law 


[3]  If  the  intent  of  the  testator  is  obscure, 
the  language  ambiguous,  resort  must  be  had 
to  the  well-understood  rules  applicable  to  the 
construction  of  wills  for  the  purpose  of  ar- 
riving at  the  ultimate  object  of  the  inquiry, 
▼iz.  the  Intention  of  the  testator,  the  solu- 
tion of  the  question:    What  was  his  will? 

[4-8]  It  is  true,  as  contended  by  appellee, 
that  the  law  favors  vested  estates,  but  It 
does  not  preclude  the  creation  of  rested  es- 
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tate  subject  to  be  divested  upon  the  bai^en- 
Ing  of  a  future  event.  It  Is  true  that  tbe 
law  provides  a  manner  of  distribution  and 
descent  of  property,  but  this  does  not  pre- 
clude, except  as  to  the  wife,  tbe  willing  of 
tbe  entire  property  to  strangers.  It  is  true 
tbat  tbe  law  does  not  favor  Joint  tenancies, 
but  It  nevertheless  permits  their  creation. 
Howell's  Ann.  Stats.  (2d  Ed.)  {  10666. 

To  restate  what  we  have  already  said,  rules 
of  construction  of  wills  are  to  be  used  to 
aid  in  determining  tbe  Intent  of  tbe  testator, 
but  not  to  obscure  it,  and  must  yield  where 
by  clear  and  unambiguous  language  that  In- 
tent appears  and  has  been  expressed  beyond 
question  and  beyond  cavil. 

[7]  Let  us  examine  the  will  here  Involved, 
first  taking  up  the  clause  In  controversy,  and 
then  considering  the  context,  the  will  as  a 
whole,  from  its  four  comers.  By  the  third 
clause  the  testator- gave  to  his  wife  a  life  es- 
tate of  the  land  in  question.  He  then  pro- 
vided that  "after  her  death"  it  should  go  to 
bis  children,  naming  them,  "or  the  survivors 
of  them  living  at  that  time."  Is  the  Intent 
of  the  testator  clear  froip  this  language? 
If  so,  our  inquiry,  so  far  as  this  clause  stand- 
ing alone  Is  concerned,  is  at  an  end.  We 
think  it  is.  Clearly  the  remainder,  not  the 
enjoyment  of  it,  went  to.  the  survivors  of  his 
children  living  at  tbat  time.  The  words  "at 
that  time"  referred  to,  and  only  to,  the  time 
<lf  the  wife's  death.  Any  other  construction 
would  do  violence  to  the  language  employed ; 
any  other  construction  would  require  us  to 
read  out  of  this  clause  tbe  words  "or  the 
survivor  of  them  living  at  that  time."  This 
we  cannot  do.  Tbe  wlU  as  written  ia  tbe  wUl 
before  us.  We  cannot  subtract  from  or  Add 
to  its  language;  all  parts  must  be  consider- 
ed by  us  and  given  effect  Otherwise  we 
substitute  our  will  for  that  of  tbe  testator. 
We  cannot,  within  the  compass  of  this  opin- 
ion, undertake  to  dlscass  tbe  cases  cited  by 
counsel  on  both  sides.  The  authorities  are 
numerous,  and  not  in  harmony.  The  briefs 
are  exhaustive  and  able.  One  case,  how- 
ever, tbe  one  upon  which  counsel  for  tbe 
appellees  place  great  stress,  and  which  it  is 
insisted  is  controlling,  should  be  noted  in 
this  connection.  We  refer  to  the  case  of 
Rood  V.  Hovey.  CO  Mich.  896,  15  N.  W.  625. 
In  this  case  tbe  wife  was  given  the  life  es- 
tat«  and  the  remainder  "to  my  children  now 
llviag,  or  who  may  be  at  tbe  time  of  her  de- 
cease or  marriage."  It  was  held  that  tbe 
language  "or  who  may  be  at  the  time  of  her 
decease"  might  very  well  apply  to  postr 
humous  children,  but  did  not  indicate  an  In- 
.tent  to  qualify  the  former  language  as  to 
living  children.  There  the  language  was 
held  to  have  a  meaning,  a  definite  purxxise, 
not  a  quaUfying  of  tbe  former  language,  but 
a  provision  for  children  bom  after  testator's 
death.  Here  the  words  used,-  unless  qualify- 
ing the  former  language,  are  meaningless, 
serve  no  purpose,  and  might  as  well  have 
been  omitted. 


[I]  If  there  are  two  constmotlona  to  be 
given,  one  giving  them  force  as  modifying 
and  limiting  the  preceding  words,  and  the 
other  construction,  rendering  them  meaning- 
less and  without  effect,  the  construction  must 
be  Indulged  In  which  gives  force  and  vitality 
to  aU  parts  and  all  expressions  in  the  will. 
Giving  force  and  effect  to  all  of  tbe  language 
found  in  this  clause,  does  the  language  used 
import  tbat  the  survivorship  mentioned  in 
this  clause  refers  to  the  death  of  the  testator, 
or  that  of  the  wife?  Clearly  it  had  refer- 
ence to  those  children  who  survived  the  wife, 
not  to  those  children  who  survived  the  tes- 
tator. 

Let  us  now  consider  the  will  Ija  Its  entirety, 
because  to  arrive  at  tbe  Intent  of  the  testator 
we  must  have  regard  for  all  provisions  of  the 
will  and  all  language  used.  In  clauses  2,  3, 
and  5  we  find  the  same  provisions  for  pecunia- 
ry legacies  to  three  of  his  children  Blrt,  Fred, 
and  Jennie.  There  is  no  contingency  at- 
tached with  reference  to  any  of  these  chil- 
dren. The  language  used  is  unequivocal,  and 
the  legacies  are  absolute  and  depend  upon 
no  condition.  In  clause  2  of  his  will  testa- 
tor disposed  of  bis  personal  property.  He 
gave  to  bis  wife  full  right,  power,  and  au- 
thority to  use  and  control '  it.  He  provided 
for  the  disposal  of  the  residue,  however,  to 
his  children,  naming  them,  or  to  such  of  them 
as  should  be  living  at  bis  death,  if  be  sur- 
vived his  wife,  or  at  his  wife's  death,  if  she 
survived  blm.  In  clause  5  he  provides  for 
tbe  contingency  of  his  wife's  death  before 
his,  and  in  tbat  event  gives  his  property  to 
the  children  who  survived  him.  Taking  into 
consideration  the  entire  Instrument,  it  is 
clear  that  testator  had  In  his  mind  when  he 
executed  this  will  two  contingencies,  either 
of  which  was  liable  to  happen,  and  one  of 
which  would  surely  occur,  and  made  provi- 
sion therefor.  These  contingencies  were: 
First,  that  his  wife  should  die  first,  in  which 
event  the  property  should  go  to  those  chil- 
dren who  should  survive  him ;  second,  that 
bis  wife  should  outlive  him  in  which  event 
the  property  should  go  to  those  children  who 
survived  her.  The  testator  having  in  mind 
two  contingencies,  either  of  which  might  hap- 
pen, provided  two  periods  at  which  survivor- 
ship should  be  determined,  one  of  these  peri- 
ods was  at  bis  death,  contingent  upon  his 
outliving  his  wife,  the  other  at  her  death, 
contingent  upon  her  outliving  blm.  When 
the  contingencies  happened  and  one  of  these 
periods  arrived,  the  children  surviving  at  that 
time,  and  only  those  surviving  at  that  time, 
became  entitled  to  the  residue  of  the  estate. 

Whether  we  consider  the  third  clause  of 
the  will  alone,  or  in  connection  with  the  re- 
maining provisions  of  tbe  Will,  we  are  ir- 
resistibly driven  to  the  conclusion  that  it  was 
clearly  the  intent  of  the  testator  that  tbe 
pecuniary  legacies  should  be  paid  in  any 
and  all  events,  and  that  the  cbildren  surviv- 
ing his  wife's  death  should  take  the  residue. 

It  follows  that  the  Judgment  of  the  circuit 
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cSonrt  mnst  be,  and  the  same  hereby  is,  re- 
versed. The  case  will  be  remanded,  with 
Instructions  to  enter  a  judgment  or  order 
awarding  the  real  estate  of  which  the  testa- 
tor died  seised  to  Blrt  Blodgett  and  William 
Blodgett  equally,  share  and  share  alike,  sub- 
ject to  the  pecuniary  legacies,  .which  shall 
be  made  a  lien  upon  the  land.  The  appel- 
lant will  recover  costs  of  this  court.  The 
appellees,  having  succeeded  in  modifying  the 
order  of  the  probate  court,  will  recover  coats 
of  the  circuit  court. 


JASNOWSKI,   Pros.   Atty.,   v.    CONNOLLY, 
City  Recorder.    (No.  288.) 

(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  Gband  Juby  «=>7  —  Statute  —  PowBB  to 
Summon. 

Under  Pub.  Acts  1898,  No.  201.  {  22,  Gomp. 
Laws  1897,  f  11934,  and  Detroit  Charter  1904, 
pars.  290-^2,  the  only  statutory  methods  where- 
by one  may  be  prosecuted  in  the  recorder's  court 
of  Detroit  arfe  on  indictment  returned  by  a  grand 
jury  sitting  in  drcnit  court  for  the  county  or  on 
an  information  signed  by  the  county  prosecuting 
attorney. 

[Ed.  Note.— For  other  cases,  see  Qrand  Jury, 
Cent.  Dig.  a  2,  16,  21.] 

2.  Grand  Jury  ®=»7  —  Statute  —  Power  to 
SuuuoN— Kecordeb's  Court. 

There  never  has  been  vested  in  the  recorder's 
court  of  Detroit  any  authority  to  order  the  sum- 
moning of  a  grand  jury,  since  it  has  only  au- 
thority given  to  it  by  statute,  and  since  under 
statutes  there  is  no  authority  given  it  to  try  a 
defendant  on  an  indictment  returned  by  a  grand 
jury  called  and  sitting  in  said  court. 

[Ed.  Note. — For  other  eases,  see  Grand  Jury, 
Gent.  Dig.  ij  2,  16,  21.] 

3.  Qband  Jubt  <B=»2  — Constitution  — Cok- 
structton— Power  to  Summon. 

The  Constitution  does  not  prohibit  the  Leg- 
islature from  limiting  the  jurisdiction  and  regu- 
lating the  practice  of  the  recorder's  court  of 
Detroit  so  that  it  has  no  power  to  order  the 
summoning  of  a  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury, 
Cent  Dig.  U  1.  l?-]  , 

4.  GtiAND  Jubt  «:»7— Power  to  Summon. 

The  recorder's  court  of  Detroit  cannot  sum- 
mon a  grand  jury  to  inquire  into  crimes  occur- 
ring in  the  city,  since  under  Comp.  Laws  1897, 
§  11876,  etc.,  no  grand  jury  can  be  convened 
which  has  not  power  to  inquire  for  the  whole 
county. 

[EXI.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  H  2,  16,-  21.] 

Petition  by  Charles  H.  Jasnowskl,  Prosecut- 
ing Attorney  for  Wayne  County,  for  a  writ 
of  prohibition  against  William  F.  Connolly, 
Recorder  of  the  City  of  Detroit.  Writ  is- 
sued. 

Argued  before  KTJHN,  C.  J.,  and  STONE, 
BIRD,  MOORE.  STEERE,  BROOKE,  and 
FELLOWS,  JJ. 

Charles  H.  Jasnowskl,  Pros.  Atty.,  and 
Paul  W.  Voorhles,  Asst.  Pros.  Atty.,  both  of 
Detroit,  for  relator.  James  H.  Pouitd,  of 
Detroit,  for  respondent 


STONE,  J.  On  the  2d  day  of  March,  1917, 
a  resident  of  the  city  of  Detroit  filed  in  the 
recorder's  court  of  that  dty  a  i)etltlon  re- 
questing said  court  to  enter  an  order  calling 
a  grand  jury  to  sit  in  and  for  said  oonrt 
On  the  day  following  an  order  was  made  by 
respondent  directing  the  Imard  of  jury  com- 
mlssi<mers  of  Wayne  county  to  file  with  the 
clerk  of  said  court  on  or  before  ttie  8th  day 
of  March,  1917,  a  list  of  50  suitable  persons 
from  whom  a  grand  Jury  in  and  for  said 
recorder's  court  should  be  selected.  On  said 
8th  day  of  March,  the  jury  commission  filed 
with  the  clerk  of  said  court  said  list  as  or- 
dered by  the  said  recorder;  tue  drawing  of 
the  names  from  said  list  being  at  that  time 
postponed. 

On  the  14th  day  of  March,  1917,  tte  relator 
filed  with  said  recorder  a  motion  praying  that 
an  order  might  be  made  vacating  the  order  of 
March  S,  1917.  After  arguments,  and  on 
April  17,  1917,  the  respondent  filed  his  de- 
cision overruling  the  motion  of  relator  to 
vacate  said  original  order,  but  amending  his 
original  order  to  the  effect  that  he  ordered 
the  said  jury  commission  to  prepare  a  list  of 
150  qualified  jurymen  Instead  of  the  60  orig- 
inally called  for,  and  directing  the  said  jury 
commission  to  draw  from  said  list  the  names 
of  23  persons  to  serve  as  grand  jurors  in 
and  for  said  court  which  said  persons  were 
to  be  summoned  to  be  and  appear  before  the 
said  recorder's  court  on  May  10,  1917,  whidi 
was  the  date  named  for  the  sitting  of  Bald 
grand  jury.  Later  an  order  was  made  by 
the  respondent  extending  the  time  for  the 
calling  of  said  grand  jury,  and  setting  the 
date  whereon  said  grand  jury  should  assemble 
for  4ta  first  sitting  as  the  20th  day  of  May, 
1917. 

In  the  meantime  this  petition  for  a  writ  of 
prohibition  to  prohibit  the  said  respondent 
from  taking  any  further  action,  or  making 
any  further  order  looking  toward  the  calling 
of  said  grand  Jury  In  and  for  said  recorder's 
court  was  filed,  and  an  order  to  show  cause 
was  granted.  The  proceeding  was  brought  wi 
the  theory  that  there  is  no  anthoilty  in  law, 
either  statutory  or  otherwise,  for  the  calling 
of  a  grand  Jury  by  at  for  said  recorder's 
court,  and  that  the  only  court  in  the  county 
of  Wayne  having  authority  to  call  a  grand 
jury  Is  the  circuit  court  in  and  for  said 
county. 

Without  going  Into  the  bisto^  of  the  gnmd 
jury,  which  would  be  more  Interesting  than' 
profitable  here,  it  is  su£ScIent  to  say  that  In 
this  country  the  manner  of  selecting  and  pro- 
curing the  attendance  of  grand  Jurors  is  now 
wholly  regulated  by  local  statutes  In  the 
various  states.  Edwards  on  the  Grand  Jury, 
p.  47. 

[1]  The  relevant  provisions  of  the  general 
statute  and  the  charter  of  the  city  of  De- 
troit are  as  follows: 

By  Act  No.  204,  Pub.  Acts  of  1893,  there 
was  .created  a  board  oC.Jury  commissioners 
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in  the  comity  ot  Wayne.  This  act  has  from 
time  to  time  been  amended  in  some  of  its 
proTlalons,  bat  section  22  has  remained  un- 
changed.   It  provides  as  follows: 

"Said  board  of  jury  commissioiiers  shall,  when 
ordered  b;  the  circuit  court  for  the  county  of 
Wayne,  make  a  list  of  suitable  persons  having 
the  qualificatlona  of  petit  jurors  to  serve  as 
grand  jurors.  Such  list  shall  contain  one  hun- 
dred and  fifty  names,  and  shall  be  made  up  from 
the  county  at  large,  without  reference  to  any 
division  into  wards  or  townships;  and  when  a 
^and  jury  shall  be  ordered  to  be  drawn,  the 
jury  commissioners  shall  have  the  same  notice 
and  take  the  same  proceedings  as  is  provided  in 
the  case  of  drawing  petit  jurors,  for  drawing  the 
names  of  twenty-uree  persons  from  said  list  of 
grand  jurors  to  serve  as  grand  jurors,  and  the 
same  shall  be  summoned  and  serve  in  like  man- 
ner and  with  like  pay  as  petit  jurors." 

The  present  power  of  the  recorder's  court 
Is  governed  by  the  provisions  of  the  charter 
of  the  dty  of  Detroit  of  1004,  wliich  at  para- 
graph 290  provides: 

"The  said  recorder's  court  shall  have  original 
and  exclusive  jurisdiction  of  all  prosecutions  and 
proceeoings  in  behalf  of  the  people  of  this  state 
for  crimes,  misdemeanors  and  offenses  arising 
under  the  laws  of  this  state,  and  committed 
within  the  corporate  limits  of  the  city  of  Detroit; 
except  in  cases  c^ffnizahle  by  the  police  court  of 
the  cite  of  Detroit  or  the  justices  of  the  peace 
of  said  city,  and  shall  have  power  to  issue  all 
lawful  writs  and  process  and  to  do  all  lawful 
acts  which  may  be  necessary  and  proper  to  carry 
into  complete  effect  the  powers  and  jurisdiction 
given  by  this  act,  and  especially  to  issue  all 
writs  and  process  and  to  do  all  acts  which  the 
circuit  courts  of  this  state  within  their  respec- 
tive jurisdictions  may  in  like  cases  issue  and  do 
by  the  laws  of  this  state:  Provided,  that  this 
section  shall  not  be  construed  to  prevent  the 
grand  jury  for  the  county  of  Wayne  from  In- 
quiring into  and  presenting  indictments  as  here- 
tofore, for  crimes  and  offenses  committed  with- 
in the  limite  of  said  city." 

Paragraph  291  of  said  charter  is  u  fol- 
lows: 

"AH  indictments  for  all  offenses  committed 
within  the  limits  of  the  city  of  Detroit  which 
may  be  found  and  presented  to  the  circuit  court 
for  the  county  of  Wayne  by  the  grand  jury  of 
said  county  shall  be  forthwith  certified  and 
transmitted  by  the  clerk  of  the  said  circuit  court 
to  said  recorder's  court,  and  thereupon  said  re- 
corder's court  shall  have  as  full  and  complete 
jurisdiction  of  said  Indictments  as  if  the  same 
had  been  originally  presented  to  said  recorder's 
court,  and  shall  have  full  power  to  take  all 
further  proceedings  thereon.'' 

Paragraph  292  of  the  charter  provides: 

"Except  as  provided  in  the  preceding  section, 
prosecutions  in  the  recorder's  court  for  crimes, 
misdemeanors  and  offenses  arising  under  the 
laws  of  this  state,  and  within  the  jurisdiction  of 
said  court,  shall  be  by  information,  as  provided 
for  in  ^pter  261  of  the  Compiled  Laws  of 
1871." 

Chapter  261  of  the  Compiled  Laws  of  1871, 
above  referred  to,  is  to  be  found  at  secti<xi 
11933  and  following  of  the  Compiled  Laws  of 
1897.    Section  11934  provides: 

"All  informations  shall  be  filed  during  term, 
in  the  court  having  jurisdiction  of  the  offense 
specified  therein,  by  the  prosecuting  attorney  of 
the  proper  county  as  informant;  he  shall  sub- 
scribe his  name  thereto,  and  indorse  thereon  the 
names  of  the  witnesses  known  to  him  at  the  time 
of  th»  filing  of  the  same;  and  at  such  time  ba- 


ton the  trial  of  any  case  as  the  conrt  may,  by 
rule  or  otherwise,  prescribe,  ho  shall  also  in- 
dorse thereon  the  names  of  such  other  witnesses 
as  shall  be  then  known  to  him." 

It  Is  therefore  manifest  that  the  only  stat- 
utory methods  whereby  one  may  be  prosecut- 
ed In  the  recorder's  court  of  the  dty  of 
Detroit  are  the  following:  (1)  Upon  an  in- 
dictment returned  by  a  grand  jnry  sitting  in 
the  drcult  court  for  the  county  of  Wayne 
and  duly  certified  and  transmitted  by  the 
clerk  of  the  drcult  court  to  the  recorder's 
court;  (2)  upon  an  information  signed  by 
the  prosecuting  attorney  of  the  county  of 
Wayne,  upon  which  shall  be  Indorsed  the 
names  of  witnesses  known  to  him,  and  wbidi 
shall  be  filed  during  term  in  the  said  re- 
corder's court. 

While  the  recorder's  court  of  the  dty  of 
Detroit,  like  the  superior  court  of  the  dty  of 
Orand  Baplds,  is  recognized  in  the  Constitu- 
tion as  "such  other  courts  of  dvll  and  crimi- 
nal Jurisdiction  inferior  to  the  Supreme 
Court  as  the  Legislature  may  establish,"  yet 
it  is  in  a  sense  a  court  of  limited  Jnrisdle- 
tion,  deriving  its  authority  from  the  statute 
only. 

In  Swift  V.  Wayne  Circuit  Judge,  64  Mich. 
484,  31  K  W.  434,  in  speaking  of  the  reconP 
er's  court,  this  court  said: 

"It  was  *  *  *  to  have  exdosive  jurisdic- 
tion for  the  trial,  but  not  for  the  finding  of  in- 
dictments, of  all  indictable  crimes  committed  in 
the  city  of  Detrdt.  In  the  trial  of  these  cases, 
and  in  reviewing  them,  the  general  laws  of  the 
state,  as  provided  for  the  circuits,  were  made 
by  the  charter  to  apply,  and,  as  already  suggest- 
ed, the  removal  to  the  Supreme  Court  was  to  be 
in  the  some  way  nrovided  for  like  cases  in  the 
circuit  courts." 

The  provisions  of  the  act  creating  the 
board  of  Jnry  commissioners  was  in  Dickson 
V.  Judge  of  Recorder's  Court,  136  Mich.  479, 
99  N.  W.  406,  held  to  be  mandatory. 

In  People  v.  Swift,  09  Mich.  S29,  26  N.  W. 
691,  it  was  held  that  the  recorder's  conrt 
must  take  Indictments  sent  to  it  from  the  dr- 
cult court  of  Wayne  county  as  valid,  if  upon 
thdr  face  they  appeared  to  be  so,  and  it  has 
no  power  to  Inquire  Into  tihe  constitution  of 
the  grand  Jnry  finding  such  indictments.  In 
tliat  case  Chief  Justice  Campbell,  speaking 
for  the  court,  said: 

"The  indictment  was  fonnd  in  another  court 
of  constitutional  jurisdiction,  broader  than  that 
of  the  recorder's  court,  and  not  in  any  respect 
a  court  of  inferior  jurisdiction.  The  inquiry 
into  the  constitution  of  its  grand  jury  involves  a 
power  of  supervision  which  is  not  and  cannot  be 
given  to  the  recorder's  court,  which  must  take 
the  indictments  sent  to  it  from  the  circuit  court 
as  valid  if  upon  their  face  they  appear  to  be 
vaUd," 

[2,  S]  In  view  of  the  fact  that  the  record- 
er's court  is  a  creation  of  the  statute,  having 
authority  given  to  It  by  the  statute  only,  and 
In  view  of  the  further  fact  that  imder  the 
statnites  there  Is  no  authority  given  to  said 
court  to  try  a  defendant  upon  an  indictment 
returned  by  a  grand  Jury  called  and  sitting 
In  said  court,  we  think  it  must  be  said  that 
there  nerer  has  been  vested  In  said  court 
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any  autliortty  to  order  the  summoning  of  a 
grand  Jury  for  said  court ;  the  work  of  such 
so-called  grand  Jury  being  a  nullity  If  any 
indictments  should  be  found  by  it.  We  find 
nothing  in  the  Constitution  prohibiting  the 
Legislature  from  thus  limiOng  the  Jurisdic- 
tion and  regulating  the  practice. 

[4]  Under  our  system  we  thinlc  it  is  appar- 
ent that  a  grand  Jury  must  have  the  power 
and  be  at  liberty  to  inquire  for  the  whole 
county.  This  is  accomplished  by  the  present 
statutory  provision.  The  oatti  administered 
to  the  grand  Jury  indicates  this,  as  appears 
by  a  portion  of  section  11876  of  the  Com- 
piled Lews  of  1897,  as  follows: 

"Tou  as  grand  jurors  *  *  *  of  this  inquest 
for  the  body  of  this  county  of  •  •  •  do  sol- 
emnly swear,  that  yon  will  diligently  inquire  and 
due  presentment  make  of  all  such  matters  and 
things  as  shall  be  given  you  in  charge,"  etc 

It  is  apparent  from  the  order  made  by  the 
respondent  that  the  grand  Jury  contemplated 
by  tiim  was — 

"for  the  porpose  of  determining  as  to  whether 
sufficient  evidence  is  available  to  warrant  prose- 
cutions of  certain  crimes,  misdemeanors,  and  of- 
fenses suspected  to  have  been  committed  within 
said  city  as  set  forth  in  said  petition,  and  divers 
other  crimes,  misdemeanors,  and  offenses  sus- 
pected to  have  been  committed  within  said  city 
and  brongfat  to  the  personal  attention  of  the  re- 
corder," etc. 

It  la  evident  that  the  body  contemplated 
by  this  order  was  to  bare  no  power  to  In- 
quire for  the  whole  body  of  the  county  of 
Wayne.  Such  a  grand  Jury  would  be  an 
anomaly  under  our  system.  It  is  true  that  in 
the  case  of  People  v.  Reigel,  120  Mich.  78,  78 
K.  W.  1017,  this  court  upheld  the  statute 
providing  that  the  grand  Jury  might  be  talten 
from  certain  townships  of  the  county;  yet 
when  the  tiody  was  convened  it  was  to  rep- 
resent the  whole  county,  and  was  a  grand 
Jury  for  the  body  of  the  county  at  large, 
clothed  with  the  power  to  inquire  at  large 
for  the  whole  county. 

Counsel  for  respondent  have  referred  to 
the  cases  of  Attorney  General  v.  Benihan, 
184  Mich.  272,  151  N.  W.  324,  Murtha  v. 
Lindsay,  187  Mich.  79,  153  N.  W.  245,  and 
Detroit  Common  Council  v.  £higel,  187  Mich. 
83,  153  N.  W.  358,  as  controlling  of  the  ques- 
tion in  this  case.  We  have  again  examined 
these  cases,  and  do  not  agree  with  counsel 
that  they  are  controlling  of  the  question  here 
discussed. 

In  the  late  case  of  I>unham,  Superioir 
Judge,  V.  TUma,  168  N.  W.  216,  it  was  dis- 
tinctly held  that  the  superior  court  of  Grand 
Rapids,  although  given  great  powers  by  the 
act  creating  it,  Is  not  a  circuit  court,  and  the 
Judge  thereof  is  noti  a  circuit  Judge  within 
the  meaning  of  the  Constitution.  In  Mich- 
igan the  power  to  draw,  summon,  and  organ- 
ize a  grand  Jury  is  a  matter  of  statutory 
regulation. 

Being  of  the  opinion  that  the  recorder's 
court  has  not  the  inherent  power  to  order 
and  convene  a  grand  Jury,  and  that  under 


existing  legislation  no  such  power  has  been 
given  to  that  court,  but  that  such  power  la 
lodged  solely  In  the  circuit  court  of  Wayne 
county,  the  writ  of  prolilbition  will  issue  as 
prayed  for  in  the  petition  herein.  The  ques- 
tion involved  being  one  of  public  interest,  no 
costs  will  be  awarded. 


DALTON  et  ux.  ▼.  MERTZ  et  ox.    (No.  19.) 
(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  Dowe:b_9=314 — Land   Contbaots. 

The  wife  has  no  dower  rights  in  property 
held  by  land  contract  nor  has  she  any  vested  in- 
terest therein. 

[Ed.  Note.— For  other  cases,  see  Dower,  C>ent. 
Dig.  g§  45-47,  49-66.] 

2.  Judgment  «c9570(eQ,  683  —  Conclusivb- 
NESS— Res  Judicata. 

Where  plaintiff  originally  sued  on  verbal 
contract  between  himself  and  defendant  as  joint 
purchasers  under  a  land  contract,  having  made 
an  assignment  to  defendant  absolute  on  its  face, 
for  which  he  allefred  defendant  agreed  to  bold 
the  land  for  himself  and  plaintiff,  and  such  snit 
was  dismissed  absolutely  so  that  it  must  be  con- 
clusively presumed  that  the  dismissal  was  on  the 
merits,  plaintiff  and  his  wife  were  both  barred 
in  a  subsegnent  suit  embodying  the  same  facts. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f|  1032,  1216.] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery;  I*  Burget  Des  Voignea, 
Judge. 

Bill  by  Robert  H.  Dalton  and  wife  against 
William  M.  Mertz  and  wife.  From  a  decree 
sustaining  a  plea  in  bar  to  the  Mil,  plaintiffs 
appeal.     AfSrmed. 

Argued  ibefore  KUHN,  O.  J.,  and  STONB, 
BIRD,  MOORE,  8TEERB,  BROOKES,  and 
FELLOWS,  JJ. 

Robert  M.  Dalton,  of  Detroit  (Harrlsoa 
Geer,  of  Detroit,  of  counsel),  for  appellants. 
Allan  H.  Frazer,  of  Detroit,  for  appellees. 

KTJHN,  C.  J.  This  Is  an  appeal  from  a  de- 
cree sustaining  a  plea  in  bar  filed  by  the  do- 
fendants  to  the  bill  of  complaint  filed  by  the 
plaintiffs  against  the  defendants. 

The  controversy  arises  out  of  a  land  deal 
in  Grease  Pointe,  Wayne  county,  in  1907.  At 
that  time  Robert  M.  Dalton,  one  of  the  plain- 
tiffs, and  William  M.  Mertz,  one  of  the  de- 
fendants, bought  certain  Grosse  Pointe  acre- 
age (m  a  land  contract  from  C!harles  W.  Re- 
strlck.  Differences  arose  between  them  with 
reference  to  this  property  which  resulted  in 
litigation  which  finally  reached  this  court; 
the  decision  of  the  case  being  found  in  the 
case  of  Dalton  v.  Mertz,  173  Mich.  153,  138 
N.  W.  1055.  By  this  decision  the  plalntirs 
bill  of  complaint  was  dismissed,  and  the  de- 
fendant Mertz  became  the  owner  of  the  prop- 
erty, which  be  sold  in  July,  1914.  On  Janu- 
ary 25,  1916,  plaintiff  Dalton  filed  a  new  bill 
of  complaint,  Joining  his.  wife,  Helen,  ther^ 
in,  against  the  defendant  William  M.  Mertz, 
and  Joined  Mertz's  wife,  Lois  F.  Merta,  as 
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a  defendant.  In  tbla  new  UU  of  complaint 
It  Is  the  claim  of  Dalton  that  he  took  the  land 
contract  In  gnestlon  for  himself  and  the  de- 
fendant Wm.  M.  Mertz  under  a  verbal  agree- 
ment as  Joint  and  eqnal  purchasers  and  own- 
ers, Dalton  holding  the  undivided  one-half 
interest  in  trust  for  MertE,  eadi  to  pay  one- 
half  the  price;  that  Mertz  had  represented  to 
DaltMi  that,  if  the  contract  were  assigned  to 
him  to  be  held  by  Mertz  for  the  Joint  benefit 
of  both,  he  (Mertz)  would  make  the  payments 
due  on  the  contract,  and  that  Mertz  did  ver- 
bally agree  that  he  would  hold  said  contract 
for  the  Joint  and  eQual  interests  of  Dalton 
and  his  wife  and  liimself ;  that  a  written  as- 
signment of  the  contract  to  Mertz  was  actual- 
ly made,  and  it  is  averred  that  the  assignment 
was  upon  the  verbal  agreement  of  Mertz  that 
be  would  hold  the  contract  in  bis  name  for 
the  equal  interests  of  the  plaintiff  and  Mertz, 
the  same  as  Dalton  had  theretofore  held  said 
contract  for  Mertz  and  himself;  and  that 
upon  the  delivery  of  said  assignment  Mertz 
farther  verbally  agreed  that  when  said  prop- 
erty was  sold  he  would  account  to  plaintiff 
for  an  undivided  one-half  of  the  proceeds, 
less  the  payments.  The  bill  prayed  that  the 
court  decree  that  the  assignment  was  made 
tor  the  purpose  of  Mertz  holding  the  title 
to  the  land  for  the  Joint  and  equal  benefit  of 
plaintiffs  and  Mertz,  and  that  the  i^aintifls 
as  husband  and  wife  retain  an  undivided  one- 
half  Interest  therein,  notwithstanding  the 
form  of  the  assignment 

The  plea  in  bar  filed  by  the  defendants  and 
sustained  by  the  court  claims  that  any  rights 
that  Dalton's  wife,  Helen  M.  Dalton,  had  In 
the  matter  were  privy  to  Dalton's  rights, 
and  that  any  rights  Lois  F.  Mertz  had  in 
the  premises  were  privy  to  her  husband's, 
Wm.  M.  Mertz,  and  that  all  the  rights,  claims, 
and  causes  of  action  in  this  case  had  been 
adjudicated  and  decided  upon  the  merits  in 
the  first  case  in  the  Wayne  circuit  court  and 
affirmed  by  this  couri  in  the  opinion  above 
referred  to. 

[1]  Mrs.  Dalton  had  no  vested  interest  in 
the  property,  and  any  rights  she  may  have 
came  to  her  from  her  husband.  It  is  dear 
that  she  has  no  dower  rights  in  the  property 
held  by  land' contract  (Stephens  v.  Leonard, 
122  Mich.  125.  80  N.  W.  1002)  and  her  signa- 
ture was  therefore  not  necessary  to  the  trans- 
fer of  the  land  contract  by  assignment  In 
fibe  first  case  Dalton  brought  his  action  to 
have  the  assignment  of  the  land  contract  de- 
clared to  be  a  mortgage,  or  a  trust  for  his 
benefit,  or  void.  In  this  case  the  husband 
and  wife  seek  to  establish  a  trust  in  the 
proceeds  of  the  sale  of  the  property  based  up- 
on an  alleged  trtist  created  by  the  said  as- 
signment The  defendant  in  the  first  suit 
contended  that  the  assignment  was  absolute, 
and  that  he  was  the  sole  owner  of  the  prop- 
erty by  virtue  of  that  instrument,  which  be 
claims  was  what  It  purported  to  be  upon  Its 
&ce.  If  it  can  be  said  that  the  first  case 
was  decided  upon  its  merits,  we  are  of  the 
168N.W.-fi8 


opinion  that  it  must  also  be  said  that  the 
wife  is  precluded  by  that  Judgment 

[2]  In  our  opinion  the  crux  of  this  contro- 
versy Is:  Was  the  first  case  decided  upon  its 
merits?  After  a  careful  examination  of  the 
records  and  briefs  of  both  cases.  It  clearly 
appears  that  the  interests  of  the  plaintiffs 
under  any  theory  are  contingent  upon  and 
necessarily  based  upon  their  interests  in  the 
land  contract  The  assignment  thereof  was 
absolute  on  its  f^ce,  and  the  court  found  that 
the  proofs  were  insufficient  to  sustain  a 
claim  that  It  was  not  absolute,  and  the  nec- 
essary conclusion  must  be  therefrom  deduced 
that  the  defendant  was  the  sole  owner  of  the 
land  The  first  bill  prayed  for  a  one-half  in- 
terest In  the  property,  and  the  decree  of  the 
lower  court,  which  was  affirmed  by  tills 
court,  decreed: 

"That  complainaat's  cauRe  was  withoTit  merit, 
and  that  complainant's  bill  of  complaint  be,  and 
the  same  is  hereby,  dismissed." 

Moreover,  the  decree  of  this  court  dismiss- 
ing the  bUl  was  absolute,  not  being  dlsmissp 
ed  "without  prejudice"  nor  containing  any 
otber  words  of  qualification.  From  this  it 
must  be  conclusively  presumed  that  the  dls-  - 
missal  of  the  bill  was  upon  the  merits.  23 
Cyc.  1144.  The  leading  case  in  this  Jurisdic- 
tion Is  Edgar  v.  Buck,  65  Mich.  356.  32  N  W. 
644,  where  this  court,  speaking  through  Mr. 
Justice  Champlin,  said : 

"The  question  is  whether  the  plea  is  sufficient 
to  bar  a  further  prosecution  of  this  suit.  We 
think  it  is.  The  decree  rendered  in  the  former 
suit  appears  to  be  a  decree  upon  tlie  merits  at 
the  hearing.  It  is  a  fundamental  principle  in 
the  administration  of  justice  that  a  questioa 
once  litigated  and  determined  between  the  par- 
ties in  a  court  of  competent  juriadiction  is  to- 
be  considered  as  at  rest  There  is  nothing  to  in- 
dicate the  gronnds  of  dismissal  of  tbe  former 
suit.  It  appears,  however,  that  it  was  done  up- 
on a  hearing  upon  pleadings  and  proofs  to  be 
talten  in  open  court,  and  that  tbe  dismissal  of 
the  bill  was  absolute,  and  upon  consent  of  com- 
plainant, without  any  words  of  qualification  usu- 
ally inserted  where  the  dismissal  of  the  bill  is- 
not  intended  as  a  final  disposition  of  the  merits- 
of  the  controversy. 

"It  is  laid  down  in  Mitford  &  Tyler's  Pleadings 
and  Practice  In  Equity,  at  page  360,  that  a  de- 
cree or  order  dismissing  a  former  bill  for  the- 
same  matter  may  be  pleaded  in  bar  to  the  new 
bill,  if  the  dismission  was  upon  the  hearing,  and- 
was  not  in  terms  directed  to  be  without  preju- 
dice. And  such  is  the  current  of  authority  gen- 
erally. 1  Daniell,  Ch.  Pr.  683-685;  Story,  Eq. 
Pl.J  793. 

"To  operate  as  a  bar  to  a  subsequent  suit, 
however,  the  dismission  must  have  been  upon  the- 
merits,  or,  if  voluntarily,  after  proofs  taken, 
and  the  cause  in  readiness  for  hearing.  Ferine 
V.  Dunn,  4  Johns.  Ch.  [N.  Y.]  142;  Neofie  v. 
Neafie,  7  Johns.  Ch.  [N.  Y.]  1  [11  Am.  Dec. 
380];  Wilcox  v.  Balser,  6  Ohio,  406;  French  v. 
French,  8  Ohio,  214  [31  Am.  Dec.  441] ;  Jenlsins 
V.  Eldredge,  3  Story,  C.  G.  299  [Fed.  Cos.  No. 
7,267];  Davis  v.  Hall,  57  N.  C.  403;  Borrow- 
Bcale  V.  Tuttle,  5  Allen  [MassJ  377. 

"In  Foote  v.  Gibbs,  1  Gray  [Mass.]  412,  where- 
the  plea  of  a  former  suit  was  mterposed,  the  de- 
cree was  in  the  following  language:  'And  now 
in  this  term,  before  the  court,  have  come  th»~ 
parties  by  their  said  attorneys,  and  this  action 
18  dismissed  on  motion  of  defendants.  Defend-- 
ants  ask  costs,  which  are  granted.' 
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"Tbe  former  salt  stood  before  the  court  upon 
bill,  answer,  and  replication.  The  case  does  not 
show  that  any  proofs  had  been  taken.  The  court 
held  that,  where  a  decree  like  the  above  was 
entered,  with  no  words  of  qualification  such  as 
'dismissed  without  prejudice,'  or  'without  preju- 
dice to  an  action  at  law,'  or  the  like,  it  was 
conclusively  presumed  to  be  upon  the  merits, 
and  was  a  final  determination  of  the  contro 
versy.  See,  also,  Bigelow  y.  Winsor,  1  Gray 
[Mass.]  30L" 

See,  also,  Adams  v.  Cameron,  40  Mich.  606. 

In  the  case  at  bar  It  can  be  said.  In  the 
langnage  of  Chief  Justice  Shaw  In  the  case 
of  Bigelow  T.  Winsor,  1  Gray  (Mass.)  299,  at 
page  304: 

"It  was  a  jndtrment  upon  the  case  made  in 
the  bill,  and  denied  by  the  answers,  as  estab- 
lished or  repelled  by  proof;  it  was  therefore  on 
the  merits,  and  embraced  the  whole  subject,  and, 
in  the  opinion  of  the  court,  must  be  held  a  good 
bar  to  this  action." 

The  order  of  the  lower  court  sustaining 
the  plea  Is  Affirmed,  with  costs  to  the  de- 
fendants. 


LAU  T.  SCRIBNER.et  al.    (No.  106) 
(Supreme  Court  of  Michigan.    July  28,  1917.) 

1.  MoBTGAGES  «=»364—FoBB0i,oBDiU!— Notice 

— SUFTICIENCT. 

A  notice  of  foreclosure  giving  the  date  of 
the  mortgage,  the  names  of  tne  parties,  and  the 
volume  and  page  where  the  mortgage  was  re- 
corded is  sufficient  and  valid,  though  the  date 
of  record  is  not  given. 

[EM.  Note. — For  other  cases,  see  Mortgages, 
Celt.  Dig.  H  1051-1058,  1068,  1060.] 

2.  MoBTOAOES  e=5>356—FoBEcr-o8UBB— Fraud. 

Under  How.  Ann.  St.  1012,  {  13980,  re9uii^ 
Ing  no*3ce  of  foreclosure  to  be  published  in  a 
newspaper  published  in  the  county  where  the 
premises  lie,  a  publication  in  an  obscure  village 
paper  in  a  distant  part  of  the  county  when  fol- 
lowed by  a  record  of  the  publication  and  by  a 
sale  at  which  the  property  was  sold  for  the 
amount  due  for  principal,  interest,  taxes,  and 
costs  was  not  a  fraud  on  a  subsequent  vendee 
of  the  mortgagor,  especially  where  she  remained 
quiet  for  five  years  after  the  date  on  which 
the  sale  became  operative,  in  which  time  the 
property  was  sold  by  the  purchaser  on  contract 
and  more  than  half  the  purchase  price  was 
paid. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  if  1063-1067.] 

Appeal  from  Circnlt  Court,  Wayne  County, 
in  Chancery;    George  W.  Brldgman,  Judge. 

Bill  by  Z.  Lau  against  Moses  Scrlbner  and 
others.  Decree  dismissing  the  bill,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
08TRANDER,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FELLOWS,  JJ. 

Jerome  Probst,  of  Detroit  (Harry  M.  Lan, 
of  Detroit,  of  counsel),  for  appellant  Ralph 
L.  Aldricb,  of  Detroit,  for  appellees. 

STONE,  J.  The  bill  of  complaint  in  this 
cause  was  filed  to  set  aside  a  statutory  fore- 
closure sale  by  advertisement  of  certain  prem- 
ises in  the  city  of  Detroit,  and  to  redeem  from 
the  mortgage.  It  appears  tlmt  on  April  29, 
1902,  one  Harry  M.  Lan  and  wife  executed  a 


mortgage  upon  tbe  premises  to  Moses  Scrlb- 
ner for  $2,500,  payable  three  years  from  date, 
with  Interest  at  the  rate  of  6  i>er  cect.  per 
annum,  payable  semlannoally.  Afterwards, 
and  on  August  29.  1906,  the  said  Harry  M. 
Lau  and  wife  conveyed  the  premises  to  the 
plaintiff  subject  to  the  mortgage  in  question. 

Though  long  past  due,  interest  .was  paid 
upon  this  mortgage  to  April  29,  1909,  the  last 
indorsement  of  Interest  on  the  note  bearing 
date  May  4,  1909  Foreclosure  of  this  mort- 
gage was  had  by  statutory  advertisement,  and 
the  property  was  bid  in  at  the  sale  by  Moses 
Scrlbner,  the  mortgagee,  on  September  2, 
1909,  for  the  sum  of  $2,734.  This  deed  be- 
came operative  on  September  2,  1910.  The 
plaintlfT  testified  that  she  bad  no  knowledge 
of  this  sale  until  after  the  year  of  redemp- 
tion had  expired,  but  that  she  learned  of  it 
from  Mr.  Scrlbner  about  October  1,  1910, 
when  he  went  into  possession,  and  since 
which  time  he  or  those  holding  under  or 
through  him  have  been  in  continued  posses- 
sion. The  plaintiff  had  been  accustomed  to 
pay  the  Interest  through  her  unde,  said 
Harry  M.  Lau,  to  whom  she  gave  the  cbedcs, 
and  who  attended  to  the  business  for  her. 
Plaintiff  had  collected  the  rent  of  the  prem- 
ises prior  to  October  1,  1910.  She  paid  no 
taxes  after  1908,  and  tendered  no  interest 
after  May  4,  1909. 

No  complaint  is  made  concerning  the  va- 
lidity of  the  foreclosure  sale  except:  First, 
that  the  notice  of  the  mortgage  sale  did  not 
state  the  date  when  the  mortgage  was  re- 
corded, but  did  state  the  names  of  the  mort- 
gagors and  of  the  mortgagee,  the  date  of  the 
mortgage,  and  that  it  was  recorded  in  the 
proper  oflflce  in  Liber  444  of  Mortgages  on 
page  188;  second,  that  such  notice  of  mort- 
gage sale  was  published  in  the  Belleville 
Enterprise,  a  newspaper  printed  and  circu- 
lated In  the  county  of  Wayne,  and  that  said 
newspaper  .was  an  obscure  newspaper,  print- 
ed in  the  village  of  Belleville,  2S  or  30  mUes 
from  Detroit 

Our  statute  (section  18931,  Howell's  Micb. 
Statutes)  reads  as  follows: 

"Every  such  notice  shall  specify: 

"1.  The  names  of  the  mortgagor  and  of  the 
mortgagee,  and  the  assignee  of  tUe  mortgage,  if 
any; 

"2.  Hie  date  .of  the  mortgage,  and  when  re- 
corded; 

"3  The  amount  claimed  to  be  due  thereon  at 
the  date  of  the  notice;    and 

"4.  A  description  of  the  mortgaged  premises, 
conforming  substantially  with  that  contained  in 
the  mortgage." 

At  the  bearing  the  court  held  that  the 
foreclosure  proceedings  were  fatally  defective 
under  the  first  objection,  but  dismissed  the 
bin,  upon  the  ground  of  five  years'  possession 
by  defendants,  under  section  14119,  Howell's 
Mich.  Statutes.    The  plaintiff  has  appealed. 

[1]  1.  Referring  to  the  first  objection,  the 
learned  circuit  judge  was  of  the  opinion  that 
the  precise  question  here  involved  has  never 
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been  determined  by  tbls  court,  and  followed 
tbe  holding  of  tlie  Supreme  Court  of  Minneso- 
ta in  Martin  y  Baldwin,  30  Minn.  537, 16  N 
W  449,  and  held  that  the  notice  was  fatally 
defective.  Clifford  t.  Tomlinson,  62  Minn. 
185,  64  N.  W.  381,  is  to'tbe  same  effect  Tbe 
doctrine  there  announced  is  that: 

'The  proceeding  is  one  in  derogation  of  com- 
mon law,  and  the  remedy  must  be  strictly  and 
closely  pursued." 

We  have  no  doubt  that  a  substantial  com- 
pliance with,  the  statute  is  required. 

We  are  of  tbe  opinion  that  the  question  is 
not  a  new  one  In  this  state.  In  Lee  v.  Clary, 
38  Mich.  223,  it  was  held  that  a  statutory 
foreclosure  sale  was  invalid  if  the  notice  of 
sale  did  not  give  the  mortgagor's  name  cor- 
rectly. 

In  Reading  r.  Waterman,  46  Mich.  107,  8 
N.  W.  691,  tbe  notice  of  sale  gave  the  date 
of  the  mortgage  once  correctly  and  once  in- 
correctly. Upon  that  subject  Justice  Camp- 
bell said: 

"The  notice  gave  the  date  of  the  mortgage 
<mce  correctly,  and  once  incorrectly.  The  date 
and  place  of  record  and  the  volume  and  page 
were  also  given  accurately.  It  was  manifest  on 
the  face  of  the  notice  that  one  of  these  dates 
was  wrong,  and  the  means  of  correction  were 
given  by  the  record.  •  ♦  •  It  is  not  •  •  • 
supposed  that  purchasers  under  foreclosure  sales 
look  at  the  dates  of  instruments  without  consult- 
ing tbe  records  to  ascertain  the  state  of  the  ti- 
tle. The  information  given  by  this  notice  di- 
rected every  one  Immediately  to  the  record, 
and  that  necessarily  explained  the  true  date 
of  the  two  dates  set  out  in  the  notice  itself.  We 
cannot  imagine  that  any  one  could  be  deceived 
by  the  imperfection.  We  are  therefore  of  opin- 
ion that  none  of  the  mistakes  were  substantial, 
or  operated  in  any  way  to  the  prejudice  of  Wa- 
terman." 

In  speaking  of  tbe  role  that  should  be  ap- 
plied In  such  cases  Justice  Campbell  In  the 
same  case  said : 

"Authorities  are  cited  and  arguments  made 
on  this  matter  wliich  relate  to  proceedings  which 
are  •  *  *  of  a  hostile  character  and  ex 
t>arte,  where  it  is  commonly  held  that  such  ac- 
tion contrary  to  the  usual  course  of  law,  and 
against  persons  who  have  not  the  common-law 
benefits  of  self-protection,  diould  be  hdd  in- 
valid, unless  conforming  strictlv  to  statutory 
authority.  We  held  in  Lee  v.  Clary,  38  Mich. 
223,  that  statutory  foreclosures  did  not  come 
in  all  respects  within  the  same  mischief.  The 
statutes  regulating  them  are  made  to  enlarge, 
and  not  to  cut  down,  tbe  rights  of  mortgagors. 
Before  such  statutes  were  passed,  sales  made 
under  a  power  of  sale  contamed  in  a  mortgage 
were  governed  by  the  same  rules  applicable  to 
sales  under  any  other  power,  and  courts,  in  the 
absence  of  statutes,  have  never  applied  to  such 
powers  any  such  technical  rules  as  would  im- 
pair the  security  of  purchasers.  The  power  is 
part  of  the  contract,  and  should  be  construed  on 
principles  applicaUe  to  contracts,  and  not  as 
hostile  process. 

"The  statutett  were  intended  to  prevent  sur- 
prise or  unfairness,  and  they  should  be  enforced 
ui  everything  substantial.  CJourts  cannot  disre- 
gard any  of  their  positive  provisions.  But,  on 
the  other  hand,  those  provisions  cannot  be  en- 
larged or  unreasonably  construed  so  as  to  ren- 
der mortgage  sales  unsafe,  or  to  make  bidding 
hazardous.  The  iaw  was  designed  to  encourage, 
and  not  to  destroy,  recourse  to  these  simple  and 
cheap  remedif^i  and  while  no  substantial  right 


should  be  disregarded,  substantial  regularity  is 
all  that  should  be  held  imperative.'' 

The  same  question  and  growing  out  of  tbe 
same  land  tltie  was  betore  tbe  Supreme 
Court  of  the  United  States  in  Bacon  ■  Morth- 
.westera  Life  Ins.  Co,  131  U  S  258,  9  Sup. 
Ct  787,  S3  li.  Ed.  128.  Justice  Lamar,  re- 
ferring to  Reading  v.  Waterman,  said: 

"As  tlie  question  involved  the  legality  of  pro- 
ceedings provided  for  by  the  statutes  of  the 
state,  and  is  thus  a  question  of  the  <y>nstruction 
of  a  state  statute  by  the  highest  court  o*  the 
state^  or,  more  properly,  perhaps,  a  rule  of  prop- 
erty in  that  state,  we  would  follow  the  ruling 
of  the  Michigan  Supreme  Court  upcm  it  even 
though  we  might  have  some  doubts  upon  it  as 
an  original  proposition.  •  •  •  But  in  our 
opinion  that  question  was  properly  decided  by 
that  Court." 

In  Brown  ▼.  Bumey,  128  Mich.  205,  87  N. 
W;  221,  it  was  beld  that  a  notice  of  foreclo- 
sure of  mortgage  by  advertisement  which  in- 
correctly gave  the  date  of  the  instrument  as 
March  3l8t  Instead  of  March  21st  was  not 
fatally  defective,  where  it  stated  the  correct 
date  of  the  recording  of  tbe  mortgage,  and 
tbe  volume  and  page  where  it  was  recorded, 
even  though  the  statute  provldeB  that  tbe 
notice  shall  specify  tbe  date  of  the  instru- 
ment.   Justice  Long  said: 

"Tlis  error  in  setting  out  the  date  of  the  mort- 
gage did  not  invalidate  the  notice.  No  one 
could  be  misled  by  it,  as  the  mortgage  was  others 
wise  fully  identified"— citing  Reading  v.  Water- 
man, supra. 

For  an  extended  review  of  tbe  authorities 
on  the  subject  see  McCardia  v.  Billings,  10 
N.  D.  373,  87  N.  W.  1008,  88  Am.  St.  Rep. 
729;  also  27  Cyc.  1487. 

In  the  Instant  case  the  date  of  the  mort- 
gage, the  names  of  mortgagors  and  mort- 
gagee, and  the  volume  and  page  of  record 
were  correctly  stated  in  the  notice,  but  the 
date  of  the  record  was  not  given.  It  is  man- 
ifest that.  If  a  foreclosure  notice  giving  an  In- 
correct date  of  a  mortgage  can  be  support- 
ed on  tbe  theory  that  other  items  in  the 
notice  furnish  means  of  identification,  as 
was  tbe  case  in  Brown  v.  Bumey,  supra, 
the  notice  in  the  Instant  case  should  be 
held  sufficient;  and  in  our  opinion  it  was 
sufficient,  as  a  substantial  compliance  with 
the  statute. 

Notwithstanding  tbe  Minnesota  caseg  to 
tbe  contrary,  we  think  that  tbe  weight  of 
authority  outside  tbe  state  of  Michigan  is 
in  accord  with  our  views  as  above  stated. 

[2]  2.  It  is  claimed  that  tbe  publication  of 
tbe  notice  In  the  "Belleville  Enterprise"  ren- 
dered tbe  sale  void.  Tbe  statute  (section 
13930,  Howell's  Mich.  Statutes)  provides  that 
the  notice  shall  be  published  in  a  newspaper 
printed  In  tbe  county  where  the  premises 
are  situated.  It  Is  not  claimed  that  the  pub- 
lication was  not  made  in  a  newspaper  pub- 
lished in  the  county  of  Wayne,  but  It  is  urg- 
ed that  tbe  publication  of  tbe  notice  in  an 
obscure  village  paper,  In  a  distant  part  of  the 
county,  was  not  such  a  notice  as  Is  con- 
templated by  tbe  statute,  and  that,  In  con- 
nection with  tbe  purchase  of  the  property  by 
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tbe  mortgagee  for  leds  than  one-half  its  val- 
ue, was  a  fracd  on  the  plaintiff.  It  appears 
from  the  record  that  the  property  was  at  that 
time  worth  from  $5,000  to  $5,500.  It  was 
sold  for  the  amount  due  for  principal,  In- 
terest, taxes,  and  costs.  Under  the  circum- 
stances, can  it  be  said  that  such  a  sale  was 
a  fraud  on  the  plaintiff?  We  think  not  The 
records  of  Wayne  county  were  at  all  times 
open  to  Inspection,  and  the  sale  was  conduct- 
^  under  the  forms  of  law,  and  we  think  in 
compliance  with  the  statute.  The  plaintiff 
remained  quiet  for  five  years  from  the  time 
the  deed  became  operative,  and  In  the  mean- 
time tbe  premises  had  been  sold  by  Scrib- 
ner  on  contract,  and  more  than  one-half  the 
purchase  price  had  been  paid  by  such  pur- 
chaser. 

Counsel  has  called  our  attention  to  the 
case  of  Newman  ▼.  Ogden,  82  Wis.  63,  51 
N.  W.  1091.  That  was  un  action  to  set  aside 
a  sale  of  real  estate  made  on  the  foreclosure 
of  a  mortgage  by  advertisement  and  to  re- 
deem the  premises.  It  appeared  that  the 
mortgagee  inserted  a  notice  of  the  sale  In  a 
newspaper  published  in  another  dty  than  the 
one  where  the  land  was  situated;  that  be 
thereby  kept  the  mortgagors  and  probable 
bidders  in  ignorance  of  the  foreclosure ;  that 
he  puri>osely  refrained  from  asking  for  tbe 
money  due  him;  that  he  discouraged  at  least 
one  possible  bidder  from  attending  the  sale; 
that  he  swelled  the  amount  of  the  claim  in 
the  notice  by  Including  the  principal,  which 
was  not  then  due,  and  by  including  a  solicit- 
or's fee  for  $60  when  the  alleged  employment 
was  merely  nominal;  that  he  made  no  ef- 
fort to  obtain  bidders,  but  bid  off  tbe  prop- 
erty himself  at  about  one-sixth  Its  real  val- 
ue. Under  such  clrciimstanccs  It  was  held 
that  the  facts  would  Justify  the  court  In  set- 
ting aside  the  sale.  We  think  that  the  facts 
stated  clearly  distinguish  the  cases.  Mr. 
Scrlbner  has  died  since  tbe  bill  was  filed,  and 
his  death  has  been  suggested,  and  the  suit 
revived  In  the  name  of  his  executors.  The 
defendant  Fannie  Thompson  sold  her  con- 
tract Interest  to  the  defendant  J.  A.  Graham 
at  an  agreed  price  of  $6,800,  and  a  disclaimer 
was  filed  by  Mrs.  Thompson. 

Having  reached  the  conclusion  above  stat- 
ed. It  is  unnecessary  to  pass  upon  the  ques- 
tion of  the  statute  of  limitations.  The  equi- 
ties of  the  case  are  with  tbe  defendants,  and 
the  bill  of  complaint  was  properly  dismissed. 

The  decree  of  the  circuit  court  is  affirmed, 
with  costs  to  the  defendants. 


COMSTOCK  V.  DEANE  et  aL    (No.  103.) 

(Supreme  Court  of  Michigan.    July  26,  1017.) 

Appeal  and  Erkor  9=>1144— Dbtekuihation 
— Affiemance. 
In  a  suit  for  partition,  brought  by  plaintiff, 
one  of  the  heirs  of  deceased  cotenant,  two  of 
the  defendaots  filed  cross-bills  setting  up  that 
such  cotenant  had,  during  her  life,  received  the 


entire  income  from  the  premises,  but  had  not 
accounted  t-  o«-h«>r  coteuants  and  prayed  an  ac- 
countlnK.  Plaintiff  moved  to  dismiss  the  cross- 
bills on  the  ground  that  the  court  had  no  juris- 
diction to  require  an  accounting  in  such  case. 
The  motions  were  denied,  and  plaintiff  appealed. 
Held,  that  the  order  will  be  affirmed,  so  that  the 
case  could  be  heard  noon  its  merits,  and  a  com- 
plete record  presented  of  facts  upon  which  chan- 
cery jurisdiction  was  sought. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4479.] 

Appeal  ttcm  Circuit  Court,  Lenawee  Coun- 
ty, in  Chancery;   Burton  L.  Hart,  Judge. 

Suit  for  partition  by  Charles  H.  Comstock 
against  Walter  T.  Deane  and  others.  From 
an  order  denying  plaintiff's  motions  to  dis- 
miss cross-bills  filed  by  two  of  the  defend- 
ants, plaintiff  appeals.    Affirmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MCK)RB,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Baldwbi,  Alexander  &  Russell,  of  Adrian, 
for  appellant.  Earl  C.  Mlchener,  of  Adrian, 
for  appellees  Deane  and  others.  Q^heodora 
M.  Joslln,  of  Adrian,  for  appellee  Gibson. 

PER  CURIAM.  The  bill  of  complaint  filed 
In  this  case  prays  for  the  partition  of  cer- 
tain premises  situated  in  the  dty  of  Adrian, 
Lenawee  county,  Mich.,  formerly  owned  by 
one  Abigail  Deane,  deceased,  of  whom  the 
plaintiff  and  all  the  defendants  are  tbe  sur- 
viving heirs.  Abigail  Deane  died  intestate  ia 
1857,  leaving  as  her  sole  heirs  at  law  Isaac 
A.  Deane,  Sarah  S.  Comstock,  Dorcus  Deane, 
Mary  Ann  Winters,  and  Abigail  E.  Jones,  all 
of  whom  are  now  dead.  Abigail  E.  Jones 
survived  the  others,  and  at  her  death  on  Feb- 
ruary 8,  1916.  she  was  the  owner  of  an  un- 
divided one-half  of  the  premises,  having  ac- 
quired title  thereto  by  Inheritance  and  by 
purchase.  She  died  Intestate,  without  Issue, 
leaving  as  ber  sole  heirs  at  law  the  plaintiff, 
Charles  H.  Comstock,  and  defendant  Addison 
J.  (Comstock.  Her  estate  is  being  probated 
In  the  probate  court  of  Lenawee  county. 

Two  cross-bills  were  filed  by  certain  of  the 
defendants  stating  that  Abigail  E.  Jones  had 
control  of  the  premises  in  question  from  the 
death  of  her  mother  in  1857  until  her  death 
in  February,  1916,  and  during  all  of  said 
time  received  tbe  rents  and  income  therefrom 
to  the  exclusion  of  her  cotenAnts  and  failed 
to  account  to  them  for  their  respective  shares. 
Tbe  cross-bills  prayed  for  an  accounting  and 
that  any  sums  due  tbe  defendants  from  the 
rents  and  profits  collected  by  the  said  Abi- 
gail E.  Jones  be  deducted  from  the  amount 
that  would  otherwise  be  due  to  the  estate  or 
heirs  at  law  of  Abigail  E.  Jones.  The  plain- 
tiff filed  separate  motions  to  each  cross-bill, 
asking  that  they  be  dismissed  for  the  rea- 
son that  the  court  bad  no  Jurisdiction  to  re- 
quire an  accounting  in  this  case.  It  appearing 
on  tbe  face  of  tbe  cross-bills  that  defendants' 
claims,  If  any,  were  against  the  estate  of  Abi- 
gail E.  Jones,  and  could  only  be  allowed  by 
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the  commissioners  on  claims  aK)olnted  by  tbe 
probate  court  in  said  estate.  Tbe  two  mo- 
tions were  by  consent  consolidated  and  ar- 
gued as  one  motion.  Tbe  court  made  an  or- 
der denying  them,  and  tbe  plaintiff  now  ap- 
peals from  this  decision  ot  tbe  circuit  court ; 
leave  to  do  so  bavlng  been  granted  by  this 
court. 

After  a  careful  consideration  of  tbe  ques- 
tion raised  by  tbe  motions  to  dismiss,  we  are 
of  tbe  opinion  tbat  it  should  not  be  decided 
upon  tbe  record  as  here  presented.  The  case 
shoDld  be  beard  upon  its  merits  so  tbat  a 
complete  record  may  be  presented  of  the 
f&cts  upon  which  '  chancery  jurisdiction  Is 
sought.  Osbom  v.  City  of  Ann  Arbor,  189 
Mich.  96,  155  N.  W.  1102.  For  tbis  reason 
the  order  denying  tbe  motions  to  dismiss  will 
be  affirmed,  but  without  costs  to  either  party. 


WAVKRLT  PARK  AMTJSEMENT  CO.  T. 

BOCHIGAN  UNITED  TRACTION 

CO.     (No.  39.) 

(Supreme  Ckmrt  of  Michigan.    July  20,  1917.) 

1.  FlXTUSKS  $=s>16,  32  — Reuotal  of  Tbadx 

I^XTCBES. 

A  tenant  has  a  right  to  remove  trade  fix- 
tures, but  he  must  do  so  while  still  in  possession 
ooder  bis  lease,  unless  the  time  for  d(ung  so  has 
been  extended. 

(Bd.  Note.— For  other  cases,  see  E^ztnres, 
Cent  Dig.  it  23-29,  68,  65.] 

2.  FiXTUBKS  «=»S3— Reiioval  or  Trade  Fix- 
tures. 

If  tenant  puts  up  trade  fixtures  under  his 
first  lease,  and  then  obtains  the  right  to  continue 
in  poesession  under  subseqnent  leases,  making 
his  occapancy  continuoas,  oe  need  not  take  bis 
fixtures  away  until  his  tenancy  ends, 

[Ed.  Note.— For  other  eases,  see  Slxtures, 
Cent.  Dig.  {{  64,  65.] 

5.  FiXTUBEs  €=>15— Removal  of  Tbade  Fix- 
tures—"Tbadb  PiXTUBK." 

To  constitute  any  chattel  that  has  been  at- 
tached to  the  freehold  a  "trade  fixture,"  It  is 
only  necessary  tbat  it  be  devoted  to  what  is 
known  in  the  law  of  fixtures  as  a  trade  purpose, 
and  the  form  or  size  of  the  annexed  chattel  is 
immaterial. 

[Ed.  Note.— For  other  cases,  see  SHxtures, 
Ont  Dig.  {§  23-29. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trade  Fixtures.] 

4.  Fixtures  9=3l5— Rehotai.  of  Trade  Fix- 
tures. 
Where  a  tenant  of  the  lessee  had  under  his 
lease  the  right  to  remove  trade  fixtures  of  an 
amusement  park,  and  before  expiration  of  his 
lease  or  that  of  his  lessee  be  sold  such  fixtures 
to  a  subsequent  lessee  of  the  same  landlord,  he 
acted  within  his  rights. 

[Bd.  Note.— For  other  cases,  see  Fixtures,' 
Cent.  Dig.  ii  23-29.] 

6.  Fixtures  i&s9l5— Rxuovai.  of  Trade  Fix- 
tures. 

Where  the  subsequent  lessee  under  its  lease 
bad  tbe  right  to  build  any  structures  and  to 
remove  them  on  termination  of  his  lease,  such 
right  extended  to  the  purchase  of  structures  al- 
ready erected,  and  tber^ore  such  structures  did 
not  become  realty  immediately  on. their  erection 
or  at  all. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
CJent  Dig.  H  23-29.] 


Appeal  from  Circuit  Ck>urt,  Ingham  Coun- 
ty, In  Chancery;  Howard  Wlest,  Judge. 

Bill  by  the  Waverly  Park  Amusement  Com- 
pany against  the  Michigan  United  Traction 
Company.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  KUHN,  G.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Sanford  W.  Ladd,  of  Detroit  (Charles  E. 
Lewis  and  Warren,  Cady,  Ladd  &  Hill,  all 
of  Detroit,  of  counsel),  for  appellant.  Wil- 
liam K.  Sagendorph,  of  Jackson,  for  appel- 
lee. 

STONE,  J.  This  \B  an  injunction  bill, 
praying  that  defendant  be  restrained  from 
destroying,  removing,  or  interfering  in  any 
way  with  the  property  or  rights  of  plaintiff, 
or  shutting  off  or  interfering  witta  Its  supply 
of  electricity,  or  interfering  wlcb  its  rights 
under  a  certain  contract  of  lease  between  the 
Michigan  United  Railways  Company  and  the 
irialntiff,  referred  to  in  tbe  bill  of  complaint 
A  temporary  injunction  was  granted,  and 
later  upon  final  hearing  of  the  issue,  upon 
pleadings  and  proofs  In  open  court,  tbe  tem- 
porary injunction  was  made  permanent,  sub- 
ject to  the  terms  of  tbe  lease  under  which 
plaintiff  held,  with  costs  to  the  plaintiff.  It 
appears  that  the  contract  between  the  par- 
ties has  now  expired  by  limitation,  leaving 
only  tbe  question  of  costs  and  of  the  right 
of  plaintiff  to  file  the  bill  in  the  first  In- 
stance. A  careful  consideration  of  the  record 
and  arguments  of  counsel  has  led  us  to  tbe 
conclusion  that  tbe  learned  trial  Judge  who 
heard  tbe  case  made  a  proper  disposition  of 
it  and  of  the  questions  iavolved.  He  filed 
a  written  opinion,  which  so  fully  and  so 
clearly  covers  the  Issues  that  we  here  insert 
it,  with  our  approval.    It  is  as  follows: 

"The  contract  rights  of  the  Waverly  Park 
Amusement  Company  appear  in  the  lease  made 
to  it  by  the  Michigan  United  Railways  Com- 
pany on  the  28th  day  of  March,  1907. 

"That  lease  granted  to  tbe  complainant  such 
part  of  the  premises  described  in  tbe  lease_  'as 
are  necessary  and  occupied  with  its  figure  eight 
roller  coaster,  and  such  other  amusements  which 
it  has,  or  shall  erect  on  said  premises.  *  *  * 
And  party  of  the  second  part  does  hereby  biro 
the  said  premises  for  the  seasons  of  1909,  1910, 
1911,  1912,  1913,  1914,  1916,  1916,  for  tbe  pur- 
pose of  building,  owning  and  operating  a  figure 
eight  roller  coaster  and  other  amusement  de- 
vices. 

'"Party  of  the  first  part  further  agrees  to 
furnish  to  the  said  party  of  the  second  part  all 
the  electrical  current  necessary  for  the  purpose 
of  operating  and  lighting  the  said  amusement 
devices,  including  the  figure  tight  roller  coaster, 
which  the  said  second  party  shall  literate,'  at 
a  rate  stipulated  in  tbe  lease. 

"  That  the  said  figure  eight  roller  coaster  and 
other  amusement  devices  which  may  be  erected 
by  the  said  party  of  the  second  part  on  the 
premises,  *  •  *  shall  remain  and  be  the 
property  of  the  said  party  of'  the  second  piart 
and  shall  in  no  wise  become  attached  or  part 
of  the  premises  heretofore  described,  or  the 
property  of  the  said  party  of  the  first  part.'  " 

"The  lease  between  the  Michigan  United  Rail- 
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ways  Company  and  H.  Pearl  French  and  Mil- 
lard Densmore,  dated  April  17.  1908,  was  a  let- 
ting to  them  from  January,  1909,  to  January 
1.  l9l0.  of  the  premises  in  question,  subject  to 
the  rights  of  Uie  Waverly  Park  Amusement 
Company  under  its  lease.  This  lease  was  in 
effect  renewed  by  new  leases  of  the  Michigan 
United  Railways  Company  and  its  grantee,  the 
Michigan  United  Traction  Company,  giving  Mr. 
French  the  right  of  occupancy  and  use  of  the 
premises  for  his  amusement  devices  and  fixtures 
up  to  the  Ist  day  of  January,  1913.  Up  to  the 
Ist  day  of  January,  1913,  there  was  no  occasion 
for  Mr.  French  to  remove  his  trade  fixtures  un- 
less he  intended  to  surrender  the  possession  of 
the  premises,  and  that  he  did  not  intend  to  sur- 
render possession  is  conclusively  shown  by  the 
fact  that  he  retained  possession  under  a  lease 
for  the  year  1913  from  the  Michigan  Catering 
Company  During  the  season  of  1913,  the  Wav- 
erly Park  Amusement  Company  owned  and  op- 
erated only  the  roller  coaster.  Mr.  French  op- 
erated the  amusement  places  owned  by  him  at 
the  park,  during  the  season  of  1913  under  a 
lease  from  the  Michigan  Catering  Company,  a 
lessee  of  the  Michigan  United  Traction  Com- 
pany, and  in  September,  1913,  Mr.  French  sold 
bis  trade  fixtures  or  places  of  amusement  to  the 
Waverly  Park  Amusement  Company. 

[I]  "The  law  is  well  settled  in  this  state  that 
a  tenant  has  a  right  to  remove  trade  fixtures, 
but  he  must  do  so  while  still  in  possession  un- 
der his  lease,  unless  the  time  for  doing  so  has 
been  extended. 

[2]  "The  law  is  equally  well  settled  that  the 
tenant  need  not  remove  his  trade  fixtures  so 
long  as  he  has  a  right  to  occupy  the  premises 
with  the  same,  and  that  if  he  puts  up  trade 
fixtures  tinder  his  first  lease,  and  then  obtains 
the  right  to  continue  in  possession  under  sub- 
sequent leasee,  making  his  occupancy  continu- 
ous, he  need  not  take  his  fixtures  away  until 
his  tenancy  ends. 

"The  rule  is  different  in  some  of  the  states, 
but  Michigan  does  not  hold  that  trade  fixtures 
pass  to  the  landlord  or  become  a  part  of  the 
realty  until  the  lessee  surrenders  his  right  of 
occupancy,  and  if  that  right  does  not  end  with 
one  lease,  but  is  continued  under  renewals  by 
way  of  new  leases,  having  practically  the  same 
kind  of  tenancy  in  view,  he  may  wait  until  his 
agreed  use  of  such  fixtures  is  near  an  end  and 
remove  his  fixtures  at  any  time  before  the  ex- 
piration of  his  leased  right  of  occupancy. 

"Under  the  evidence  Mr.  French  had  a  right 
of  occupancy  of  the  premises  during  the  season 
of  19l3;  in  fact,  his  occupancy  under  lease 
had  been  continuous  from  the  1st  day  of  Jan- 
uary, 1909,  and  under  its  lease  to  the  Michigan 
Catering  Company  the  defendant  bad  panted 
that  company  the  right  to  grant  Mr.  French 
the  possession  he  held  until  the  1st  day  of  Jan- 


nary,  1914. 
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the  buildings  erected  were  not  fixtures,  when 
erected,  and  the  question  is  whether  they  be- 
came fixtures  by  reason  of  nonremovaL  In- 
stead of  removing  the  trade  fixtures  during  his 
term  Mr.  French  sold  the  same  to  the  complain- 
ant. It  has  been  held  that  the  tenant's  right 
to  remove  fixtures  continues  during  bis  original 
term,  and  during  such  further  period  of  pos- 
session by  him  as  he  holds  the  premises  under  a, 
right  to  consider  himself  tenant.  Kerr  v.  Kings- 
bury, 89  Mich.  ISO,  33  Am.  Rep.  382. 

[3]  "  'To  constitute  any  chattel  that  has  bees 
attached  to  the  freehold  a  trade  fixture,  it  is 
only  necessary  that  it  be  devoted  to  what  is 
known  in  the  law  of  fixtures  as  a  trade  pur- 
pose.' 

''  'The  form  or  size  of  the  annexed  chattel  is 
immaterial ;  large  buildings,  such  as  stores, 
barns  and  ice  houses,  have  been  held  trade  fix- 
tures.' "     Bronsoii  on  Fixtures,  p.  186. 

[4]  "Mr.  French  never  lost  his  right  to  his 
trade  fixtures  up  to  the  time  he  sold  them,  and 
at  that  time  h«  bad  a  right  to  sell  the  aame. 


[5]  "Tnie  Waverly  Park  Amusement  Company, 
under  its  lease  might  have  built  all  of  the  atruc- 
tnrei<  in  question  and  have  owned  and  operated 
them. 

*  Defendant  claims  that  complainant  cotdd  not 
buy  erected  structures  upon  the  premises,  and 
can  only  erect  structures.  This  would  lead 
to  an  absurdity,  for  complainant  might,  even 
under  defendants  contention,  have  bought  the 
buildings,  taken  them  down,  and  at  once  rebuilt 
them  and  have  the  same  protected  under  the 
lease. 

"Under  the  lease  of  the  complainant,  it  mat- 
ters not  how  such  places  of  amusement  have 
come  upon  the  premises  so  long  as  they  are 
not  the  property  of  the  defendant,  for  the  lease 
expressly  permits  added  places  to  occupy  the 
premises,  and  defendant  under  its  lease  gets  ita 
stipulated  per  cent  of  the  gross  receipts  of  the 
same. 

"I  am  aware  of  the  peculiar  terms  of  the  lease 
granted  to  Mr.  French  by  the  Michigan  Cater- 
ing Company,  but,  having  in  view  all  of  the 
circumstances  surrounding  the  making  of  such 
lease,  I  am  of  the  opinion  that  it  was  in  efFect 
a  continuation  of  the  occupancy  theretofore 
granted  Mr.  French  by  the  Michigan  United 
Traction  Company. 

"I  am  unable  to  find  that  Mr.  French  at  any 
time  surrendered  his  fixtures  to  the  defendant, 
or  that  he  lost  his  right  of  occupancy,  so  that 
such  fixtures  attached  to  the  realty,  and  unless 
such  fixtures  passed  from  the  ownership  of  Mr. 
French  to  the  defendant,  the  Michigan  Catering 
Company  cotild  not  lease  the  same  to  Mr. 
French. 

"Construing  this  lease  between  the  Michigan 
Catering  Company  and  Mr.  French,  in  view  of 
all  the  arcumstances,  having  in  mind  that  Mr. 
French  never  lost  his  right  to  his  fixtures,  the 
court  is  compelled  to  hold  that  this  lease  does 
not  estop  Mr.  French  from  asserting  his  own- 
ership of  the  fixtures  up  to  the  time  he  made  the 
sale  to  the  complainant. 

"The  trade  fixtures  did  not  pass  to  defendant 
by  reason  of  Mr.  French's  taking  a  lease  of  the 
same  from  the  Michigan  Catering  Company. 
Such  lease  could  not,  by  implication,  pass  tide 
to  the  fixtures,  and  the  ownership  must  be  de- 
termined independent  of  such  lease.  If  there 
had  been  some  evidence  of  surrender  of  the  fix- 
tures to  the  landlord,  then  such  lease  by  Mr. 
French  would  constitute  pretty  conclusive  evi- 
dence against  French,  but  in  the  face  of  the 
evidence  of  continuous  possession  and  of  non- 
surrender,  the  lease  does  not  establish  ownership 
in  defendant." 

"It  follows  that  the  trade  fixtures  never  be- 
came attached  to  the  realty,  and  have  not  passed 
to  the  landlord,  and  defendant  at  this  time  has 
no  right  to  interfere  with  the  same,  and  such 
fixtures  have  passed  to  complainant  with  the 
right  of  occupancy  of  the  premises,  and  of  the 
use  of  the  same  thereon  during  its  tenancy. 

"Defendant  denies  that  it  has  liad  anything  to 
do  with  the  removal  of  the  buildings  taken  away, 
or  with  shutting  ofE  the  stipulated  supply  of 
electrical  current. 

"Its  lease  to  complainant  affords  complainant 
the  right  of  quiet  and  peaceable  possession  as 
against  any  act  of  the  defendant,  and  it  is  fair 
to  assume  that  it  defendant's  lessee,  the  Mich- 
igan Catering  Company,  asserts  the  right  to 
remove  the  buildings,  it  is  by  reason  of  the 
claim  made  here  by  the  defendant  that  the 
Michigan  Catering  Company  should  have  been 
made  a  party  defendant  in  this  case,  in  order 
to  afford  the  compUunant  all  tiie  relief  neces- 
sary, but  the  complainant  is  entitled  to  relief 
as  against  the  defendant. 

"Let  the  defendant  be  restrained  from  tear- 
ing down  or  removing  the  trade  fixtures  in  di»* 
pute,  and  let  the  temporary  injunction  herein  be 
made  permanent.  Subject,  however,  to  all  the 
terms  of  the  lease  under  which  complainant 
holds  and  as  bereia-detemiiiMd  br  tke  oaan.** 
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In  addition  to  tbe  authorities  cited  by 
the  circuit  Judge  we  add  the  following  cases 
in  this  court:  Osbom  v.  Potter,  101  Mich. 
300,  59  N.  W.  600;  Hayward  v.  School  Dis- 
trict, 130  Mich.  53a,  102  N.  W.  999;  Hlggin- 
botham  v  Phillips,  158  K  W.  130. 

In  our  opinion  Kerr  t.  Kingsbury,  supra, 
and  these  cases  are  decisive  of  the  instant 
case. 

We  have  examined  the  numerons  Michigan 
cases  cited  by  defendant's  counsel,  but  do 
not  think  them  controlling  here,  as  the  facts 
therein  are  readily  distinguished  from  the 
facts  in  the  instant  case.  As  we  understand 
defendant's  position,  it  is  that  plaintiff,  not 
only  had  no  title  to  the  buildings  and  im- 
provements in  question,  but  that  the  lease  of 
March  28,  1907,  gave  it  no  right  to  occupy 
them,  or  the  premises  on  which  they  stood, 
and  that  defendant,  as  the  successor  of  the 
Michigan  United  Hallways  Ck>mpany,  was  en- 
tirely within  its  rights  in  ridding  the  park 
property  of  the  buildings  and  improvements 
in  question.  And,  further,  that  it  claims 
that  in  each  Instance  the  buildings  or  struc- 
tures became  a  part  of  the  realty  when  erect- 
ed, and  that  title  passed  absolutely  to  the 
owner  of  the  soil,  at  the  termination  of  the 
leases,  under  which  they  were  erected,  the 
buildings  and  structures  not  having  been 
removed  by  the  respective  tenants.  In  our 
opinion  these  claims  are  not  tenable.  That 
the  lease  of  March  28, 1907,  gave  plaintiff  the 
right  to  occupy  that  part  of  the  park  upon 
which  the  structures  in  question  stand  there 
can,  we  think,  be  no  question.  We  think, 
also,  that  these  structures  did  not  become  a 
part  of  the  realty,  but  were  treated  and  con- 
sidered as  chattels,  and  that  the  evidence 
shows  that  before  the  termination  of  the 
lease  under  which  Mr.  French  operated,  he 
sold  and  transferred  the  property  embraced 
In  his  bill  of  sale  of  September  23,  1913,  to 
the  plaintiff,  and  the  latter  continued  in  pos- 
session. 

Much  importance  is  attached  by  defend- 
ant to  what  is  termed  lapses  in  the  several 
leases.  It  should,  however,  be  borne  in  mind 
that  Mr.  French,  or  the  plaintiff,  continued 
in  possession  of  the  property,  their  rights 
therein  were  recognized,  and  not  questioned 
by  defendant;  but,  on  the  other  hand,  on 
January  27, 1914,  inquiry  was  made  by  defend- 
ant of  Mr.  French  as  to  the  lowest  possible 
amount  he  would  accept  for  the  property 
owned  by  him  at  Waverly  Park.  And  on 
April  6,  1911,  he  was  formally  requested  to 
remove  from  the  premises  "all  buildings,  ma- 
terials and  structures  belonging  to  you  on 
said  premises,  on  or  before  May  1,  1914." 
The  chief  importance  which  we  attach  to 
these  acts  is  the  understanding  of  the  de- 
fendant as  to  whether  the  structures  had 
become  the  property  of  the  owner  of  the 
soil.  We  think  that  the  finding  of  the  dr^ 
cult  Judge  as  to  the  continuous  possession 
of  Mr.  French  from  the  1st  day  of  January, 


1909,  and  that  "under  its  lease  to  the  Mich- 
igan Catering  Company,  the  defendant  liad 
granted  that  company  the  right  to  grant  to 
Mr.  French  the  possession  he  held  until  the 
1st  day  of  January,  1914,"  was  fully  war- 
ranted by  the  evidence.  Tlie  following  lan- 
guage quoted  ffom  Kerr  T.  Kingsbury,  is, 
we  think j  pertinent  here: 

"Bat  why  the  right  should  be  lost  when. the 
tenant,  instead  of  surrendering  possession,  takes 
a  renewal  of  his  lease  is  not  very  apparent. 
There  is  certainly  no  reason  of  public  policy  to 
sustain  such  a  doctrine;  on  the  contrary,  the 
reasons  which  saved  to  the  tenant  bis  right  to 
fixtures  in  the  first  place  are  equally  Influential 
to  save  to  him  on  a  renewal  what  was  unques- 
tionably bis  before.  What  could  possibly  be 
more  absurd  than  a  rule  of  law  which  should, 
in  effect,  say  to  the  tenant  who  is  about  to  ob- 
tain a  renewal:  'If  you  will  be  at  the  expense 
and  trouble,  and  incur  the  loss  of  removing  your 
erections  during  the  term,  and  of  afterwards 
bringing  them  back  again,  they  shall  be  yours; 
otherwise  you  will  b«  deemed  to  abandon  them 
to  your  landlord.' " 

We  are  of  the  opinion  that  the  decree  of 
the  circuit  court  was  right,  and  It  is  there- 
fore aflBrmed,  with  costs  to  the  plaintiff. 


WAVERLY  PARK  AMUSKMENT  CO.  ▼. 

MICHIGAN  UNITED  TRACTION 

CO.  et  aL    (No.  380 

(Supreme  Court  of  Michigan.    July  20,  1917.) 

1.  FixTUBEs  €=»36(4)— Tbadb  Fixtures— R«- 
icovAir-DAMAOEs— iNensuonoHS. 

In  tenant's  action  for  landlord's  injuries  to 
trade  fixtures,  where  the  tenant  had  previous- 
ly secured  an  injunction  restraining  interference 
with  such  trade  fixtures,  the  landlord  was  enti- 
tled to  an  instruction  that  if  it  had  interfered 
with  the  property  after  the  issuance  of  the  in- 
junction it  would  have  been  In  contempt  of  court. 
[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  I  77.] 

2.  IiANDLOBD    AND    TENAWT    «=>141  —  TRADB 

F1XT0EE8  —  REMOVAir— Damages— IHST110C- 

TI0N8. 

As  a  general  rule,  the  tenant  is  not  bound 
to  follow  its  property  virongfully  removed  by 
the  landlord. 

[Ed.  Note.— For  other  cases,  see  Iiandlord  and 
Tenant,  Cent  Dig.  Si  508,  514,  615.] 
8*  FiXTCMiS  €=»35(3)— Tbace  FixrtrBBS— Rk- 

M0VAI/—DAMAGB8— iNSTKliCTlONS. 

In  tenant's  action  for  damages  by  the  land- 
lord's removal  of  trade  fixtures,  all  items  of 
property,  title  to  which  was  not  shown  to  hove 
been  in  the  tenant,  should  have  been  removed 
from  consideration  of  the  jury. 

[Ed.    Note.— For   other   cases,    see    Fixtures, 
Cent  Dig.  f  70.] 

4.  Fixtures  «=»35(234)— Trade  Fixtubbs  — 
Removal— Dam  AG  ES— In  steuctions. 
In  tenant's  action  for  damages  from  removal 
of  trade  fixtures  consisting  of  amusement  struc- 
tures, it  was  proper  to  consider  as  an  element 
of  damages  the  reduction  of  profits  of  the  roll- 
er coaster  and  skating  rink  due  to  the  destruc- 
tion of  surrounding  devices. 

[Ed.    Note.— For    other   cases,    see    Fixtures, 
Cent  Dig.  §  75.] 
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Error  to  Circuit  Court,  Ingham  County; 
Cbarlea   B.   OoIUngwood,  Judge. 

Action  by  the  Waverly  Park  Amusement 
Company  against  the  Michigan  tTnited  Trac- 
tion Company  and  another.  Judgment  for 
plaintiff,  and  the  company  brings  error.  Re- 
versed, and  new  trial  grantef . 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEiHlE, 
BROOKE,  and  FELLOWS,  JJ. 

Sanford  W.  Ladd,  of  Detroit  (Charles  B^ 
Lewis,  and  Warren,  Cady,  Ladd  &  Hill,  all 
of  Detroit,  of  counsel),  for  appellant.  W.  K. 
Sagendorpti,  of  Jackson  (Cummins,  Nichols  & 
Rhoads,  of  Lansing,  of  counsel),  for  appellee, 

KUHN,  C.  J.  Ttas  was  an  action  brought 
by  the  plaintiff,  Waverly  Park  Amusement 
Company,  to  recover  damages  for  certain 
property  that  was  removed  from  the  premises 
known  as  Waverly  Park  near  the  city  of 
Lansing,  on  Sunday,  May  17,  1914,  by  the 
defendant,  the  Michigan  United  Traction 
Company.  The  plaintiff  claimed  the  right  to 
have  the  property,  consisting  of  buildings 
and  their  contents,  remain  on  the  premises 
In  question  under  the  terms  of  a  dertaln  lease 
between  the  Michigan  United  Railway  Com- 
pany and  the  Waverly  Park  Amusement  Com- 
pany. The  defendant  claims  that  the  build 
ings  in' question,  which  were  erected  on  the 
park  premises  by  various  tenants  under  an' 
nual  seasonal  leases,  and  which  were  not  re- 
moved by  the  respective  tenants  at  the  termi- 
nation of  these  leases,  passed  to  the  owner  of 
the  soil  as  trade  fixtures;  that  the  plaintiff 
company  has  never  obtained  any  right  in  or  ti- 
tle to  these  buildings;  that  the  plaintiff  com- 
pany's lease,  obtained  in  1907  and  covering 
the  seasons  of  190S  to  1916,  does  not  give 
the  plaintiff  any  right  to  occupy  these  build- 
ings in  the  park,  and  that  the  defendant  was 
within  its  rights  in  ridding  the  park  prop- 
erty of  the  buildings  and  their  contents  after 
due  notice  to  H.  P.  French,  who  occupied  the 
buildings  during  the  previous  season  of  1913, 
and  whose  rights  under  his  last  contract  to 
remove  his  property  from  the  park  had  ex- 
pired. 

The  plaintiff  company  brought  a  suit 
against  the  defendant  in  the  circuit  court  in 
chancery,  and  obtained  a  preliminary  injunc- 
tion, which  was  subsequently  made  perma- 
nent, prohibiting  the  defendant  from  remov- 
ing or  interfering  in  any  way  with  the  prop- 
erty or  rights  of  the  plaintiff.  An  appeal 
was  taken  to  this  court,  and  a  decision  there- 
on is  herewith  handed  down,  the  opinion  be- 
ing written  by  Mr.  Justice  Stone,  In  which 
the  opinion  of  the  learned  chancellor  who 
beard  the  case  Is  adopted.  By  this  opinion 
the  rights  of  the  parties  to  the  property  in 
question  under  the  various  leases  is  deter- 
mined, and  a  further  discussion  of  the  princi- 
pal questions  involved  in  this  suit  Is  there- 
fore made  unnecessary.  It  being  determined 
that  the  claims  of  the  defendant  as  to  their 
rights  to  remove  the  property  were  unwar- 


ranted, the  only  question  wbidi  need  be  con- 
sidered Is  whether  this  case  was  properly 
submitted  to  the  Jury  on  the  question  of  dam- 
ages, the  Jury  having  determined  that  the 
plaintiff  was  entitled  to  recover  $9,750. 

It  appears  that  the  Waverly  Park  Amuse- 
ment Company's  leiise  covered  that  part  of  71 
acres  which  was  within  an  Inclosure  fence 
used  for  amusement  purposes.  That  on  San- 
day,  May  It,  1914,  the  defendant  by  its  agents 
went  into  the  fenced  inclosure,  seized  a  lot 
of  property,  and  carried  It  away  on  to  land 
over  which  it  alone  had  control,  and  within 
a  few  rods  of  the  Inclosure.  Counsel  for  de- 
fendant requested  the  court  to  charge  the 
Jury  as  follows: 

"If,  under  the  evidence  in  this  case,  yon  find 
that  any  of  the  officers,  agents,  or  servants  of 
the  plaintiff  herein  removed  or  ezerciaecl  any  au- 
thority over  the  property  which  was  removed, 
or  any  of  it,  fcllowin?  the  removal,  then  I  in- 
struct you  that  tfae  defendant  Michigan  United 
Traction  Company,  ita  officers,  agenta,  or  serv- 
ants, would  have  been  in  contempt  of  court  for 
in  any  way  interferinft  with  said  property  subse- 
quent to  Slay  29,  1914." 

The  temporary  restraining  order,  subse- 
quently made  permanent,  contained  the  fol- 
lowing: 

"It  is  further  ordered  that  defendant  be  and 
is  hereby  restrained  from  destroying  and  re- 
moving or  in  any  way  interfering  with  the  prop- 
erty rights  of  the  complainant,  the  Waverly 
Park  Amusement  Company,  or  shutting  off  or 
interfering  with  its  supply  of  electricity  or 
with  its  rights  under  the  contract  set  forth  in 
the  bill  herein." 

The  trial  Judge  charged  the  Jury: 
"I  would  say  to  you,  gentlemen,  that  the  plain- 
tiff is  not  bound  to  gather  up  the  fragments  of 
tils  scattered  and  broken  chattels,  but  was  at  litv- 
erty  to  leave  them  where  defendant  placed  them, 
looking  to  them  for  their  value." 

[1]  Now  It  appears  that  In  this  case  Mr. 
French,  acting  for  the  plaintiff,  on  the  day 
following  the  removal  admittedly  went 
"through  the  buildings  and  stuff"  where  it 
was  placed  in  what  he  termed  "the  dump," 
and  made  an  inventory,  and  actually  took 
some  of  the  property  away.  In  our  opinion 
prejudicial  error  was  committed  in  refusing 
to  give  to  the  Jury  defendant's  request  to 
charge  above  set  forth. 

[2]  The  instruction  of  the  trial  court  that 
the  plaintiff  is  not  bound  to  follow  its  prop- 
erty wrongfully  taken  from  it  is  a  correct 
statement  of  the  law  as  a  general  proposi- 
tion. See  note  to  39  L.  R.  A.  (N.  S.)  244. 
Here,  however,  the  plaintiff  obtained  an  in- 
junction restraining  the  defendant  from  in- 
terfering with  plaintiff's  property.  As  there 
was  evidence  to  show  that  the  plaintiff,  by 
its  agent,  did  actually  exercise  control  and 
dominion  over  the  property  which  bad  been 
removed,  we  are  of  the  opinion  that  if  the 
Jury  so  found,  it  follows  that  the  Injunction 
covered  such  property.  If  it  did,  the  defend- 
ant should  have  been  allowed  to  show  that 
situation  in  mitigation  of  damages. 

[3]  Fault  is  also  found  with  the  failure  of 
the  court  to  give  defendant's  requejta  tO' 
charge  covering  items  of  peraonal  property- 
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to  which  It  is  claimed  the  plalntifl  had  do 
title,  and  which  were  never  owned  by  the 
plaintiff,  and  which  were  set  forth  in  plain- 
tiff's bill  of  particulars.  In  view  of  the  fact 
that  the  case  Is  to  be  sent  back  for  a  new 
trial  it  will  be  sufficient  to  say  that  all  items 
of  personal  property  removed  from  the  in- 
closure,  the  title  to  which  was  not  shown  to 
have  been  In  the  plaintiff,  should  be  removed 
from  the  consideration  of  the  Jury. 

[4]  Wo  do  not  think  it  was  error  to  allow 
the  Jury  to  consider  as  an  element  of  dam- 
ages the  reduction  of  profits  upon  the  roller 
coaster  and  the  skating  rink  due  to  the  de- 
struction of  the  surrounding  devices.  It  is 
contended  by  plaintiff's  counsel  that  the  busi- 
ness of  the  roller  coaster  depended  largely 
upon  the  attractiveness  of  the  park  as  a 
whole  as  an  amusement  center.  If  it  can  be 
shown  that  by  the  destruction  of  some  of 
the  attractions  the  park  as  a  whole  became 
less  attractive  and  this  caused  a  reduction  of 
the  profits  of  the  amusements  then  running, 
such  loss,  in  our  opinion,  would  be  a  proper 
element  of  damages  for  the  Jury  to  consider. 

The  Judgment  will  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant 


BOARD  OP  CONTROL  OP  MIC5HIGAN 

STATE  PRISON  v.  FULLER, 

Auator  General.    (No.  252.) 

(Supreme  Court  of  Hichigan.    July  26,  1917.) 

L  Statxjtks  €=9224— CoNSTBUcnoN— Dijtt  or 

COUKT. 

In  conatruing  several  statutes,  the  court 
should,  if  possible,  reconcile  them  instead  of 
sbiking  down  any  particular  statute. 

[Ed.    Note. — For   other    cases,    seo    Statutes, 
Cent  Dig.  U  300,  302,  306.] 

2.  Prisons  «=>&— Wabdxn'b  Sai.abt— Stat- 
ute. 
Pub.  Acts  1907,  No.  87,  amending  Pnb. 
Acts  1883,  No.  118,  provides  the  maKlmum 
salary  to  be  paid  prison  officials,  including  the 
warden,  but  declares  that  any  individual  salary 
icay  by  the  board  be  increased  beyond  the  limit 
named  with  the  approval  of  the  Governor.  Pub. 
Acts  1907,  No.  286, .  relating  to  the  salaries 
fixed  and  allowed  by  the  board  of  control  of 
the  various  state  institutions,  declares  that 
whenever  under  the  laws  of  the  state  the  salary 
of  any  superintendent,  president  secretary,  or 
other  officer  having  direct  executive  management 
or  control  of  a  state  institution  shall  be  fixed 
or.  changed  by  the  board  of  control,  payment 
shall  not  be  made  until  tiie  annual  or  fixed  sal- 
ary shall  be  approved  by  the  Governor,  audi- 
tor general,  and  state  treasurer.  BM  that  un- 
der the  principle  of  ejusdem  generis,  the  salary 
of  warden  did  not  fall  within  the  latter  act, 
and  might  be  raised  by  the  board  of  the  prison 
without  tho  approval  of  the  auditor  general  and 
state  treasurer. 


[Ed.  Note.— For  other  cases,  i 
IMgTS  10.] 


I  Prisons,  Cent 


Original  application  by  the  Board  of  Con- 
trol of  the  Michigan  State  Prison  for  a  writ 
of  mandamus  against  Oram^  B.  Puller,  Au- 
ditor General.    Judgment  for  relator. 


The  Legislature  of  thla  state  at  its 
slon  of  1907  passed  an  act  known  as  Act  Not 
57  of  ttie  Public  Acts  of  1907,  which  was 
ordered  to  take  immediate  effect,  and  was 
approved  April  25,  1907.  The  title  and  body 
of  the  act  are  as  follows:  ' 

"An  act  to  amend  section  twenty  of  act  one 
hundred    eighteen    of    the    Public    Acts    of 
«»ghteen  hundred  ninety-three,  approved  May 
twenty-six,  eighteen  hundred  ninety-three,  en- 
titled 'An  act  to  revise  and  consolidate  the 
laws  relative  to  the  state  prison,  tho  state 
house  of  correction  and  branch  of  the  state' 
prison  in  the  Upper  Peninsula,  and  to  the 
house  of  correction  and  reformatory  at  Ionia, 
and  the  government  and  discipline  thereof, 
and  to  repeal  all  acts  inconsistent  therewith, 
being  section  two  thousand  ninety-nine  of  the 
Compiled  Laws  of  eighteen  hundred  ninety- 
seven. 
"The  people  of  the  state  of  Michigan  enact: 
"Section   1.  Section  twenty  of  act  one  hun- 
dred  eighteen  of   the  Public  Acts   of  eighteen 
hundred  ninety-three,  approved  May  twenty-six, 
eighteen  hundred  ninety-three,  entitled  'An  act 
to  revise  and  consolidate  the  laws  relative  to 
the  state  prison,  the  state  house  of  correction 
and  branch  of  the  state  prison  In  the  Upper 
Peninsula,  and  to  the  house  of  correction  and 
reformatory  at  Ionia,  and  the  government  and 
discipline  thereof,  and  to  repeal  all  acts  incon- 
sistent therewith,'  being  section  two  thousand 
ninety-nine  of  the  Compiled  Laws  of  eighteen 
hundred    ninety-seven,    is   hereby    amended    to 
read  as  follows: 

"  'Sec.  20.  There  shall  be  paid  monthly  at  the 
office  of  each  prison  to  the  officers  thereof,  the 
following  annual  salaries,  to  wit:  To  the  war- 
den, a  sum  not  exceeding  two  thousand  dollars ; 
to  the  deputy,  a  sum  not  exceeding  fifteen  hun- 
dred dollars;  to  the  clerk,  a  sum  not  exceeding 
one  thousand  dollars;  to  the  physician,  a  sum 
not  exceeding  one  thousand  dollars;  •  •  • 
to  each  of  the  keepers,  a  sum  not  exceeding  one 
thonsand  dollars;  to  each  of  the  guards,  a  sum 
not  exceeding  nine  hundred  dollars;  as  the 
board  of  the  prison  in  its  discretion  may  deem 
for  the  best  interests  of  the  prison,  and  all  oth- 
er employes  of  each  prison  shall  be  paid  such 
compensation,  within  the  limits  above  fixed,  as 
said  board  may  deem  just  and  reasonable  and 
shall  direct:  Provided,  that  any  individual  sal- 
ary may  be  increased  beyond  the  limit  named 
in  the  preceding  clause  by  the  approval  of  the 
Governor.  The  warden  shall,  in  addition  to  his 
salary,  be  allowed  the  use  of  house,  fuel,  lights 
and  provisions  for  his  family,  and  for  guests 
who  visit  him  on  business  connected  with  the 
prison,  and  any  officer  may,  in  the  discretion 
of  the  board,  be  allowed  the  use  of  a  house  or 
an  apartment  free  of  rent;  and  no  officer  or 
other  person  employed  in  or  about  tho  prison 
shall  be  permitted  to  receive  in  any  way  per- 
quisites, emoluments  or  supplies  for  himself  or 
his  family  from  the  prison,  other  than  tho 
compensation  allowed  by  law.  The  board  of 
the  prison  may,  if  it  shall  deem  it  for  the  in- 
terest of  the  prison,  require  the  keepers,  guards, 
and  such  of  the  employes  as  they  may  designate, 
to  be  lodged  and  massed  or  boarded  in  the 
prison,  and  for  that  purpose  may  furnish  lodg- 
ing rooms  in  a  plain  and  substantial  manner, 
and  supply  provisions  from  the  prison  stock, 
which  shall  be  cooked  and  prepared  by  the  labor 
of  convicts,  and  served  at  such  time  and  on  such 
terms  and  in  such  place  as  tho  board  may  di- 
rect' 
"This  act  is  ordered  to  take  immediate  effect 
"Approved  April  25,  1907." 

At  the  same  session  Act  No.  286  of  the 
Public  Acts  of  1907  was  passed,  ordered  to 
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take  immediate  effect,  and  was  approved 
June  27,  190T.  The  title  and  body  of  this 
act  are  as  follows: 

"An  act  to  provide  for  the  approval  and  regu- 
lation of  salaries  fixed  and  allowed  by  the 
boards  of  control  of  the  various  state  in> 
stitutions. 

"The  people  of  the  state  of  Michigan  enact: 

"Section  1.  Whenever,  under  the  laws  of  this 
state,  the  salary  of  any  superintendent,  presi- 
dent, secretary  or  any  other  officer,  having  di- 
rect executive  management  or  control  of  any 
state  institution,  shall  be  fixed  or  changed  by 
the  board  of  control  of  such  institution,  payment 
thereof  shall  not  be  made  until  the  annual  or 
fixed  salary  so  made  shall  be  approved  by  the 
Governor,  auditor  general  and  state  treasurer. 

"Sec.  2.  It  shall  be  the  duty  of  all  boards  of 
state  institutions  authorized  by  law  to  fix  the 
salary  of  the  superintendent,  president,  secre- 
tary or  other  executive  officer,  to  at  once  file 
with  the  Governor  and  auditor  general,  a  certi- 
fied copy  of  the  resolution  of  the  board  of  con- 
trol, so  fixing  or  changing  the  annual  or  stated 
salary  of  any  superintendent,  president,  secre- 
tary or  other  executive  officer  in  the  manage- 
ment of  such  institution. 

"Soc.  3.  It  shall  not  be  competent  for  the  Gov- 
ernor, auditor  general  and  state  treasurer,  to 
change,  in  their  discretion  or  judgment,  any 
salary  fixed  by  the  board  of  control,  but  they 
may  refuse  approval  until  the  salary  shall  be 
fixed  by  the  board  of  control  at  an  amount  to 
meet  their  approval. 

",Sec  4.  The  stated  or  annual  salary  fixed  or 
changed  by  the  board  of  control  of  any  state 
institution  and  approved  by  the  Governor  and 
auditor  general,  and  state  treasurer,  shall  be 
indorsed  on  the  resolution  of  the  board  of  con- 
trol, certified  to  the  Governor,  and  with  the  ap- 
proval of  all  the  officers  herein  specified  shall 
be  filed  In  the  department  of  the  auditor  general. 

"This  act  is  ordered  to  take  immediate  effect. 

"Approved  June  27,  1907." 

The  facts  which  brought  about  this  prt>- 
ceedlng  are  thus  stated  In  the  brief  of  the 
Attorney  General: 

"On  June  6,  1010,  Nathan  F.  Simpson  was 
tte  warden  of  the  Michigan  State  Prison,  and 
was  at  that  time,  and  has  since  August  1,  1914, 
received  an  annual  salary  of  $5,000  per  annum. 
Prior  to  August  1,  1914,  Mr.  Simpson  received 
an  annual  salary  of  $4,000  per  annum.  On  that 
date  the  board  of  control  of  the  Michigan  State 
Prison  adopted  a  resolution  increasing  Mr. 
Simpson's  salary  from  $4,000  per  annum  to 
$6,000  per  annum,  which  resolution  was  submit- 
ted to  Hon.  Woodbridge  N.  Ferris,  then  Gov- 
ernor, Hon.  W.  Haarer,  then  state  treasurer, 
and  Hon.  Oramel  B,  Fuller,  auditor  general, 
for  their  approval,  pursuant  to  the  provisions  of 
Act  No.  280  of  the  Public  Acts  of  1907.  On 
August  6,  1915,  the  board  of  control  of  the 
Michigan  State  Prison  passed  a  resolution  to 
increase  Mr.  Simpson's  salary  from  $5,000  per 
annum  to  $7,500  per  annum,  which  resolution 
was  presented  to  and  approved  by  Hon.  Wood- 
bridge  N.  Ferris,  then  Governor,  and  was  also 
presented  to  Hon.  Oramel  B.  Fuller,  auditor 
general,  and  to  Hon.  John  W.  Haarer,  then 
state  treasurer,  which  resolntion  was  in  terms 
by  them  disapproved. 

"Mr.  Simpson  continued  his  services  as  ward- 
en of  the  Michigan  State  Prison  at  Jackson 
until  December  22,  1916,  when  his  resignation, 
which  he  had  previouslv  tendered  and  which 
had  been  accepted  by  the  relator,  took  effect. 
Relator,  then  claiming  that  the  method  of  regu- 
lating the  salary  of  the  warden  of  the  Michi- 
gan JState  Prison  was  governed  by  Act  No.  Il8 
of  the  Public  Acte  of  1893,  as  amended  by  Act 
No.  67  of  the  Public  Acts  of  1907,  caused  three 
voudiers  to  be  drawn,  one  for  the  sum  of  $2,- 


079.80,  one  for  the  sum  of  $1,039.40,  and  one 
for  tho  snm  of  $149.46,  which  amounts  repi-e- 
sented  the  difference  between  the  payments  ac- 
tually made  Mr.  Simpson  on  the  basis  of  $5,- 
000  per  annum  and  the  amounts  fixed  in  the 
resolution  of  August  6,  1915,  viz.  $7,500. 
Checks  were  issued  for  the  amounts  of  these 
vouchers,  and  said  vouchers  were  presented  to 
the  respondent,  who  disallowed  said  payments 
and  refused  to  approve  said  vouchers  for  the 
reason  that  so  much  of  Act  No.  118  of  tho 
Public  Acts  of  1898,  as  amended  by  Act  No. 
57  of  the  Public  Acts  of  1907,  as  relates  to  the 
method  of  regulating  the  salary  of  the  warden  of 
the  Michigan  State  Prison  was  superseded  by 
Act  No.  286  of  the  Public  Acts  of  1907;  where- 
upon relator  made  application  for  a  writ  of 
mandamus  to  compel  respondent  to  approve  said 
vouchers." 

Argued  before  KUHN,  C  J.,  and  STONE, 
OSTRANDER,!  BIRD,  MOORE,  STEERE, 
and  BROOKE,  JJ. 

Douglas,  Eaman  &  Barbour,  of  Detroit,  for 
relator.  Alex.  J.  Groesbedc,  Atty.  Gen.,  and 
Clare  Rebon  and  U  W.  Oarr,  Asst  Attys. 
Gen.,  for  respondent. 

KUHN,  O.  J.  (after  stating  the  facts  as 
above).  [1,2]  The  sole  question  which  this 
controversy  presents  for  determination  is 
whldi  of  the  two  acts  passed  by  the  Legis- 
lature in  1907  controls  tte  metSiod  of  regu- 
lating the  salary  of  the  warden  of  the  Mich- 
igan State  Prison.  A  careful  reading  of 
both  of  these  enactments  has  satisfied  ua 
that  they  are  not  Inconsistent:  with  each 
other,  and  that  both  can  stand.  It  will  be 
noticed  that  Act  No.  67  definitely  and  spe- 
cifically fixes  a  salary  schedule  and  provides 
a  definite  method  for  the  increase  of  the 
salary  fixed.  It  is  urged  by  the  Attorney 
General  that  the  language  of  section  1  of 
Act  No.  286,  "or  any  other  officer  having 
direct  executive  management  or  control  of 
any  state  institution,"  should  be  held  to  con- 
trol and  Include  the  warden  of  the  state 
prison.  Nowhere  in  this  act  is  the  warden 
referred  to,  and,  unless  the  language  just 
quoted  can  be  held  to  Include  the  warden.  It 
clearly  does  not  apply  to  hlm.  Applying  the 
doctrine  of  ejusdem  generis,  we  are  of  the 
opinion  that  the  effect  of  the  words  "or  any 
other  officers"  should  be  limited  to  the  class 
of  officers  already  named.  See  36  Cyc.  1110. 
The  Legislature  already  having  legislated 
with  reference  to  the  warden  at  the  same 
session.  If  they  had  Intended  to  Include 
"warden"  In  Act  No.  286,  they  could  very 
easily  have  siaid  so.  The  responsibility  for 
these  statutes  rests  upon  the  Legislature. 
The  duty  of  the  courts  is  to  reconcile  them, 
U  possible,  and  to  enforce  tbeuL 

In  giving  this  constnictlon  to  the  stat- 
utes the  necessary  conclusion  follows  that 
the  Legislature  by  these  acts  did  not  attempt 
to  cover  the  same  ground,  in  which  particu- 
lar this  case  can  readily  be  distinguished 
from  the  case  of  Detroit  United  Railway  t. 
Barnes  Paper  Co.,  172  Mich.  586,  138  N.  W. 
211,  and  the  case  of  Port  Huron  Engine  & 
Thresher  Co.  t.  Township  of  Port  Hxiron, 
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1»1  Mich.  590, 168  N,  W.  19,  cited  in  the  brief 
of  the  Attorney  General.  It  also  follows 
that  the  vouchers  which  were  presented  cov- 
ering the  Increase  in  salary  for  Nathan  F. 
Simpson  from  $5,000  to  $7,500  a  year  for  the 
period  of  his  services  rendered,  as  covered  by 
the  resolution  of  the  board  of  control  ot 
Michigan  State  Prison  and  approved  by  the 
Governor,  should  be  paid. 

As  the  action  of  the  Audltior  General  in 
refusing  Ws  approval  to  the  vouchers  was 
tmquesdonably  caused  by  the  uncertainty  of 
the  legislative  provision,  there  will  proba- 
bly be  no  necessity  for  Issuing  the  writ  No 
costs  will  be  allowed. 


CHARLET  V.  TEAKLE.    (No.  110.) 
(Supreme  Court  of  Michican.    July  26,  1917.) 

1.  Appeai,  ard  Ebbob  «=»1170(3)— Soom  of 
Inquiry. 

Where  the  case  was  beard  on  the  merits, 
the  mere  fact  that  the  pleadings  did  not  set 
forth  the  alleged  oral  agreement,  the  result  of 
which  wag  the  written  memorandum,  for  specific 
perfonnance  of  which  decree  was  asked,  was  in- 
sufficient upon  which  to  disturb  the  decree,  since 
in  &ucb  case  technical  rules  of  pleading  and 
practice  should  not  be  applied  in  the  appellate 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent.  Dig.  {§  4066,  4076,  4098,  4101, 
4542.] 

2.  SPECirrO   PERFOBUAltCB   €=>64— IiEABE. 

Where  the  tenant  leased  a  part  of  the  prem- 
ises and  subsequently  desired  a  longer  lease  of  a 
larger  part  of  the  property  in  exchange  tor  his 
making  certain  repairs  and  an  increased  rental, 
aiid  the  landlord  gave  him  a  dated  memorandum 
naming  the  property,  stating  the  total  rent  to  a 
given  date,  and  the  total  rent  from  such  date  to 
the  date  to  which  the  tenant  wished  the  lease 
extended  and  the  tenant  took  possession  of  all 
the  property  and  expended  over  $2,500  in  re- 
pairs, there  was  such  performance  of  the  pre- 
vious oral  agreement  for  the  lease  as  to  satisfy 
Howell's  Ann.  St.  1912,  |  11397,  providing  that 
nothing  in  this  chapter  contained  shall  be  con- 
strued to  abridge  the  powers  of  the  court  of 
chancery  to  compel  the  specific  perfonnance  of 
agreements,  in  cases  of  part  performance  of  auch 
agreement. 

[Kd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  U  191-105,  198.] 

3.  Equity  ®=>392  —  Reueabino  —  Gkounds 
—Newly  Discovebbd  Evidence— Cottula- 
TiVE  Evidence. 

Where  tlie  tenant  sued  for  specific  perform- 
ance of  an  agreement  to  lease  the  property  and 
subsequently  sublet  a  part  of  the  premises,  the 
sublease  providing  that  he  had  no  lease,  but  that 
the  sublease  should  hold  good  as  long  as  the 
property  was  in  his  hands,  the  discovery  of  such 
provision  was  no  ground  for  a  rehearing,  where 
such  evidence  would  have  been  cumulative  only. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §»  834-851.] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery;   P.  J.  M.  Hally,  Judge, 

Bill  by  Frank  Charlet  against  Robert  T. 
Teakle.  Decree  for  complainant,  and  defend- 
ant appeials.    Afllnned. 


Argued  before  KUHN,  a  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STBERE, 
BROOKE,  and  FEJLLOWS,  JJ. 

Harvey  S.  Durand,  of  Detroit  (Stevenson, 
Carpenter,  Butzel  &  Backus,  of  Detroit,  of 
counsel),  for  appellant  Stellwagen  &  Mac- 
Kay,  of  Detroit,  for  appcOlee. 

STONE,  X  The  bill  in  this  cause  was 
filed  to  obtain  a  decree  for  the  specific  per^ 
formance  of  an  agreement  for  a  lease  claim- 
ed to  have  been  made  by  defendant  with  the 
plaintiff.  The  case  was  heard  upon  the 
pleadings  and  testimony  taken  in  open  court, 
and  the  learned  circuit  Judge  who  heard  the 
case  fllesd  a  written  opinion  therein.  In  the 
absence  of  a  proper  statement  of  the  facts 
of  the  case  by  counsel,  we  here  insert  the 
said  opinion,  to  wit: 

"In  this  case  the  complainant,  being  a  saloon 
keeper,  went  into  possession  of  certain  prop- 
erty \ipon  Grand  River  avenue  as  a  tenant  of 
the  West  Side  Brewery  Company,  whose  lease  of 
the  premises  would  expire  April  30,  1914.  In 
1909  the  complainant,  accompanied  by  a  Mr. 
Meyer,  who  is  connected  with  the  West  Side 
Brewery  Company,  went  to  the  office  of  Robert 
T.  Teakle,  the  defendant.  While  there,  they 
talked  of  an  extension  of  the  lease,  and  it  is  the 
contention  of  complainant  that  it  was  there 
agreed  that  if  he  made  certain  improvements, 
the  lease  would  be  extended  until  the  year  1919. 
Subsequently,  as  a  part  of  the  generid  plan,  he 
was  to  take  over  two  additional  buildings.  Im- 
mediately following  this  conversation  in  1909, 
the  complainant  made  the  improvements,  and 
subsequently  took  possession  of  the  two  addi- 
tional buildings  and  paid,  and  has  paid,  the  rent 
specified  for  the  two  additional  buildings.  Later 
on,  he  importuned  the  defendant  for  a  lease. 
The  defendant,  saying  he  was  in  a  hurry,  gave  a 
writing  to  the  complainant  which  is  as  follows: 

"  'Detroit  Mich..  July  17th,  1911. 

"  'Be  Property  16th,  Warren  Ave.,  Grand  River 
Ave. 

"Total  rent  of  entire  Mdg.  to  April  30th, 
1914,  to  he  $117.00  per  month.  Total  rent  of 
building  from  1014  to  April  30th,  1919,  to  be 
$ir'0.00  per  month.  R.  T.  Teakle. 

"  -p.  S.  The  $50.00  per  month  additional  on 
present  lease  to  commence  when  possession  of 
two  remaining  stores  is  given.  R.  T.  T. 

"'1042  Grand  River, 
"  '1044        "  " 

"  '1002  16th  St.* " 

(This  paper  in  the  record  is  known  as  Exhib- 
it 2.) 

"It  is  the  defendant's  contention  that  this 
writing  was  a  proposal  made  by  him  to  the  com- 
plainant which  was  never  accepted.  He  in  like 
manner  denies  in  toto  the  conversation  concern- 
ing the  extension  of  the  lease  and  the  improve- 
ments to  be  made,  which  would  justify  the  ex- 
tension. From  May,  1910,  the  complainant  went 
into  possession  of  the  two  additional  buildings, 
and  from  that  time  to  the  time  of  the  institution 
of  this  suit  has  been  paying  the  rent  that  was 
specified  in  the  conversation,  as  well  as  in  the 
writing  given  by  the  defendant.  A  question  of 
fact  being  at  issue,  I  have  read  all  of  the  tes- 
timony given  at  the  trial,  and  have  reached  this 
conclusion:  The  conversation  and  consequent 
agreement  contended  for  by  complainant  is  cor- 
roborated by  Mr.  Meyer.  The  possession  of  the 
additionfil  buildings  and  the  payment  of  the  rent 
by  the  complainant  is  a  corroborating  drcum- 
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stance,  which  leads  me  to  And  the  facts  to  be 
practically  as  the  complainant  has  said  they 
were.  Mr.  Meyer's  presence  when  E^zbibit  2 
was  prepared  is  admitted,  but  his  version  of  the 
conversation  had  at  this  time  differs  from  de- 
fendant's, and  the  defendant  does  not  deny  this, 
as  he  denied  the  conversation  concerning  the 
repairs,  and  the  extension  of  the  lease  in  1909. 
A  part  of  the  agreement  between  the  parties 
having  been  performed,  the  matter  is  not  within 
the  statute  of  frauds,  and  complainant  is  en- 
titled to  a  decree,  with  costs." 

A  decree  was  entereJd  accordingly.  An  ex- 
amination of  the  pleadings  shows  that  the 
claimed  oral  agreement  of  1909  was  not  set 
forth  In  the  bill.  No  objection  was  made  to 
the  evidence  tending  to  show  this  agreement, 
on  the  ground  of  a  variance  between  the 
pleadings  and  the  evidence,  at  the  hearing, 
but  the  point  Is  urged  for  thcf  first  time  in 
this  court  Had  the  objection,  on  the  ground 
of  variance  been  made  at  the  hearing  It 
would  have  been  competent  to  have  permit- 
ted an  amendmeint  of  the  bill  in  that  respect. 
Under  our  very  liberal  statute  permitting 
amendments  (section  12969,  Howell's  Mich. 
Statutes)  the  bill  probably  would  have  been 
amended. 

[1]  The  case  seems  to  have  been  heard  up- 
on the  merits,  and  the  whole  question  of  the 
verbal  agreement  claimed  by  the  plaintiff 
was  gone  into  and  considered  by  the  court, 
and  no  surprise  was  claimed  or  motion  made 
to  postpone  the  hearing.  This  court  has  said 
recently: 

"Amendments  as  to  matters  germane  to  the 
case  can  be  allowed  at  any  time  in  chancery 
suits  to  conform  with  the  proofs,  protect  the  sub- 
stantial, equitable  rights  of  the  parties,  and  se 
cure  the  ends  of  justice,  even  in  the  appellate 
court."  City  Banli  &  Trust  Co.  v.  Kurd,  179 
Mich.  454-464,  146  N.  W.  2fi9,  303,  citing  Mor- 
rison V.  Mayer,  63  Mich.  238,  29  N.  W.  698; 
Babcock  v.  Twist,  19  Mich.  616;  Seymour  ▼. 
Long  Dock  Co.,  17  N.  J.  Eq.  169. 

Under  such  circumstances,  technical  rules 
of  pleading  and  practice  should  not  be  ap- 
plied in  the  appellate  court,  where  It  appears 
that  a  case  has  been  fully  heard  upon  Its 
merits  In  the  court  below.  We  do  not  think 
that  the  decree  should  be  disturbed  on  this 
ground. 

[2]  Upon  the  merits  of  the  case  there  was 
evidence  on  behalf  of  plaintiff  that  after  the 
verbal  arrangement  with  defendant  claimed 
by  him  he  expended  over  $2,500  in  improve- 
ments upon  the  saloon  and  fixtures.  Plain- 
tiff testified  that  defendant  said  to  him: 

"Go  ahead  and  do  the  repairing.  As  long  as 
you  don't  tear  down  the  four  walls,  you  can  do 
all  the  repairing  you  like,  and  I  will  give  you 
an  extension  of  the  lease. 

An  examination  of  the  record  satisfies  us 
that  upon  the  questions  of  fact  the  com- 
plainant sustained  the  burden  of  proof.  He 
took  possession  of  the  other  building — ^really 
a  part  of  the  same  block — and  paid  the  rent 
We  are  of  the  opinion  that  the  facts  and  dr- 
cnmstances  tend  strongly  to  corroborate  the 
claim  of  the  plaintiff,  and  that  there  was 
such  performance  of  the  oral  agreement  of 


1909  (which  really  terminated  In  the  making 
of  E^chlblt  2)  as  to  satisfir  section  11397, 
Howell's  Mich.  Statutes,  which  reads  as  fol- 
lows: 

"Nothing  in  this  chapter  contained  shall  be 
construed  to  abridge  the  powers  of  the  court  of 
chancery  to  compel  the  specific  performance  of 
agreements,  in  cases  of  part  performance  of  sndi 
agreement." 

See  cases  dted  In  note  to  this  section. 

[3]  It  is  not  necessary  to  decide  whether 
or  not  Exhibit  2  satisfies  section  11395  of 
Howell's  Statutes,  although  we  think  it  was 
made  In  recognition  of  the  oral  agreement 
of  1909.  It  appears  that  there  was  a  motion 
for  a  rehearing.  While  this  case  was  pend- 
ing the  plaintiff  rented  or  sublet  one  of  the 
store  buildings  In  question  and  basement 
and  in  the  written  lease  or  agreement  be 
stated: 

"However,  It  is  understood  tiiat  I  have  no 
lease,  but  tliis  agreement  holds  good  as  long  as 
this  property  is  in  my  hands." 

This  paper  coming  to  the  attention  of  the 
defendant  It  was  claimed  to  be  newly  dis- 
covered evidence,  and  was  made  the  basis  of 
the  motion.  A  counter  affidavit  was  made  by 
plaintiff  in  which  he  stated  that  the  reason 
why  he  Inserted  said  clause  in  the  agreement 
was  the  fact  that  he  was  in  Utigatlon  with 
defendant  over  the  matter  of  lease,  and  that 
he  Inserted  the  clause  as  a  matter  of  pre- 
caution. The  motion  for  a  rehearing  was 
denied,  and  we  think  properly  so.  There 
was  no  merit  In  the  itoint;  the  evidence 
would  have  been  merely  cumulative,  and  as 
the  court  said  In  refusing  the  motion: 

"In  the  present  case  the  tenants  have  been 
in  possession  and  openly  conducting  business  on 
the  premises  since  its  date.  The  inquiry  which 
brought  it  to  light  if  made  while  the  trial  was 
in  ^progress  would  have  been  just  as  effective 
as  it  was  when  made.  I  can  see  no  ^ood  reason 
for  reopening  the  case  to  admit  this  incident 
and  the  prayer  of  the  petition  will  be  denied." 

We  are  of  opinion  that  the  learned  circuit 
Judge  reached  the  correct  conclusion,  and  the 
decree  below  Is  affirmed,  with  costs  to  plain- 
tiff. 


SBVERANOB  v.  SEVERANCE  et  aL 

(No.  118.) 

(Supreme  Court  of  Michigan.    July  26,  1917.) 

Mabszaoe   (8=322— CoNSUiaCATiON—Ooiaioii- 

Law  Masbiaoe. 
Where  defendant  told  plaintiff  that  they 
would  be  married,  secnred  a  marriage  certificate, 
but  avoided  performance  of  the  marriage  by  a 
minister,  and  returned  with  plaintiff  to  his  par- 
ents' home,  where  he  introduced  plaintiff  as  his 
wife,  and  they  lived  as  man  and  wife  for  sev- 
eral years,  one  child  being  bom  to  them,  there 
was  a  valid  common-law  marriase, 

[Ed.  Note.— For  other  cases,  see  Maniace, 
Cent  Dig.  S  16.] 

Appeal  from  Circuit  Court  Wayne  Coun- 
ty, In  Chancery;    Henry  A.  Mandell,  Judge. 

Bill  by  Kathryn  Severance  against  George 
W.  Severance  and  another.  Decree  fbr  com- 
plainant and  defendants  appeaL    Affirmed. 
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Argued  before  K.UUN,  C.  J.,  and  STONE, 
08TRANDER.  BIRD,  MOOBB,  STEEBB. 
BROOKE,  and  VBI.LOWS,  33. 

McHugh  &  Lee,  of  Detroit,  for  appellants. 
Robert  M.  Drysdale,  of  Detroit,  for  appellee. 

MOORE,  3.  This  case  is  a  bill  In  cliancery 
filed  under  section  8619,  vol.  3,  of  the  Com- 
piled Laws  of  1897  (section  11456,  Howell's 
Statutes  [2d  Ed.])  for  the  affirmance  of  a 
comioon-law  marriage^  The  statute  reads  as 
follows: 

"When  the  Talidity  of  any  marriage  shall  be 
denied  or  doubted  by  either  of  the  parlies,  the 
other  party  ma^  file  a  bill  or  petition  in  the 
manner  aforesaid,  for  afSrminK  the  marriage; 
and  upon  due  proof  of  the  validity  thereof,  it 
■hall  be  declared  valid  by  a  decree  or  sentence 
of  the  court:  and  such  decree,  unless  reversed 
on  appeal,  shall  be  conclusive  ui>ou  all  persons 
concexifted." 

It  is  the  claim  of  the  plaintifT  that  in  1909 
she  and  defendant  Severance  contracted  a 
oommon-Iaw  marriage  and  lived  together  sev- 
eral years  as  husband  and  wife.  It  is  her 
farther  claim  that  when  she  learned  her 
husband  was  paying  attention  to  the  other 
defendant  that  she  interviewed  Miss  Douglas 
and  Informed  her  that  Mr.  Severance  was 
the  husband  of  plalntifT ;  that,  notwltlistand- 
ing  said  notice,  later  the  defendants  had  a 
marriage  ceremony  performed.  The  case  was 
tried  in  open  court  At  the  close  of  the  te»- 
timony  the  trial  Judge  expressed  himself  as 
follows: 

"The  testimony  of  defendant  George  Severance 
is  not  worthy  of  credence  or  belief,  and  that 
on  the  evening  of  January  2,  1909,  Kathryn 
Severance  and  George  W.  Severance  entered  into 
a  present  mutual  agreement  to  take  each  other 
for  husband  and  wife,  and  that  this  afrreement 
was  consummated  by  George  Severance  talcing 
Kathryn  on  that  night  to  the  home  of  liis  own 
father  and  mother  and  introducing  her  and  liv- 
ing there  with  her  as  bis  wife,  and  that  his 
family  accepted  her  as  such,  and  that  defend- 
ant's own  mother  treated  plaintiff  as  her  daugh- 
ter, and  that  this  relation  continued  unquestion- 
ed for  several  years  until  the  marriage  ceremony 
of  George  Severance  and  Winifred  became 
known  to  plaintiff,  it  might  be  tliat  she  did 
make  requests  that  a  ceremony  be  performed, 
but  this  would  be  only  natural  in  view  of  the 
difficulties  that  had  arisen.  But  the  marria$re 
agreement  having  been  made  and  consummated 
on  January  2,  1909,  it  becftme  a  binding  mar- 
riage from  that  time,  and  whatever  might  have 
been  said  or  done  by  the  parties  since  that  time 
would  not  have  the  effect  of  invalidating  the 
marriage  already  performed." 

A  decree  was  entered  accordingly.  The 
case  is  brought  here  by  appeal. 

It  is  contended  by  the  appellant  that  the 
parties  became  anduly  intimate,  and  that 
their  relations  were  illicit,  and  that  plaintiff 
did  not  rely  upon  the  common-law  marriage. 
We  quote  from  the  summing  up  of  counsel 
for  appellant  in  his  brief: 

"The  finding  of  facts  of  the  trial  judge  is  full 
of  commiseration  for  Kathryn  and  contempt  for 
George,  and  overlooks  entirelv  the  very  im- 
portant fact  that  the  plaintiff  did  not  rely  upon 
the  alleged  agreement  of  January  2,  1909,  but 
on  January  3,  1909.  the  very  next  day,  she  in- 
sisted upon  the  performance  of  a  marriage  cec^ 
ttaaaj. 


"We  agree  with  counsel  tot  the  plaintiil  whca 
he  states  in  his  brief: 

"(1)  That  in  this  state  a  marriage  ceremony 
is  not  necessary  to  effect  a  valid  nkarriagci. 

"(2)  That  in  this  state  a  valid  marriage  is  ef- 
fected by  a  present  mutual  agreement  of  mar- 
riage consummated  by  cohabitation  as  husband 
and  wife. 

"(H)  That  such  a  marriage  is  binding  upon  the 
parties,  and  subjects  them  and  others  to  the  ob- 
ligations thereof,  and  to  legal  penalties  for  a 
disregard  of  its  obligations. 

"But  we  will  qaaUfy  his  fourth  OMclusion  by 
saying  that  the  marriage  contract  will  be  in- 
ferred from  the  subsequent  acts  of  the  parties 
only  when  it  is  not  denied  by  either  of  them. 

"The  testimony  in  this  case  does  not  show  a 
present  mutual  contract  of  marriage,  and  neither 
sympathy  for  the  woman  nor  contempt  for  the 
man  can  make  one." 

We  shall  not  attempt  to  make  a  detailed 
statement  of  the  testimony,  which  runs 
through  a  record  of  nearly  140  printed  pages. 
We  quote  briefly  from  the  testimony  of  the 
plaintiff: 

"A.  Be  said  we  would  get  married.  Q.  He 
said  you  would  ?  A.  Yes,  sir.  Q.  Did  you  make 
arrangements?  A.  Yes,  sir.  He  told  me  to  go 
to  his  home  Saturday  afternoon  and  meet  him 
thwe.  He  was  living  with  a  cousin,  but  I  was 
to  meet  him  at  his  mother's  home,  on  Hibl>ard, 
337%.  He  told  me  to  bring  my  grip.  I  went 
to  his  home,  I  don't  know  what  they  told  him, 
but  when  I  got  in  Awe  they  congratulated  ua  on 
our  marriage;  his  mother  and  sister  congratu- 
lated me  on  our  marriage  when  I  arrived  there. 
We  had  a  litUe  dinner  there  that  night.  Mr. 
Severance  came  home  from  work,  and  we  went  t» 
Windsor  after  dinner.  He  got  a  marriage 
certificate  in  Windsor;  I  don't  recollect  the 
name  of  the  place,  but  I  could  find  it.  T  waited 
for  him  in  a  little  vestibule.  I  stayed  inside 
quite  a  while.  When  he  came  back  he  said  he 
had  a  certificate:  he  showed  it  to  me  and  gaw 
it  to  me;  he  said  he  found  out  it  was  too  late 
to  get  a  preacher.  He  said  we  would  skip  over 
the  next  day;  those  are  the  words  he  used. 
We  returned  to  Detroit.  We  were  very  quiet 
coming  over  until  we  reached  Detnrft,  and  we 
were  stsnding  on  Woodward  avenue.  It  was 
quite  cold  waiting  for  a  car.  and  he  was  telling 
me  his  business  affairs,  and  he  said,  'From  now 
on  we  are  husband  and  wife;'  those  are  the 
words  he  used.  That,  night  he  said  a  ceremony 
was  not  necessary.  He  said.  'Our  marriage  is 
as  binding  as  all  the  ministers  in  Detroit  could 
make  it,'  and  I  believed  him.  He  said  from  then 
on  we  would  be  husband  and  wife,  and  I  believed 
it.  and  have  ever  Bincc.  Then  he  took  me  to 
his  home,  his  mother's  and  father's  home.  I 
staved  there  that  niirht,  and  his  mother  was 
there  and  father  and  his  sister  and  two  brothers 
ond  sister  and  husband.  I  went  in  their  fsmily, 
and  was  always  accepted  as  his  wife,  and  they 
always  received  me  as  such.  I  think  he  told 
tiiem'that  we  had  been  married  before." 

Defendant  testified  in  part  as  follows: 
"I  recollect  the  instance  leading  up  to  our 
trip  to  Windsor.  It  was  in  the  fall  of  1007,  I 
think.  We  made  the  trip  to  Windsor  the  2d 
day  of  January.  I  don  t  remember  whether 
1908  or  1909.  It  was  about  seven  months  prior 
to  the  birth  of  Dwight  He  was  bom  the  13th 
of  May,  1909.  Theo  we  must  have  made  this 
trip  to  Windsor  in  January,  1909.  The  way 
we  came  to  make  that  trip,  she  told  me  she  was 
in  trouble,  and  I  would  have  to  do  something 
for  her.  She  told  me  that  a  month  before  we 
went  to  Windsor.  She  asked  me  to  marry  her 
at  that  time.  Q.  Did  she  ask  you  to  marry  her? 
A.  Yes,  sir;  said  I  would  have  to  marry  her. 
•  •  •  Q.  What  did  you  do?  A.  We  went  to 
Windsor  to  get  marriM,    Q,  When  did  jrou  go 
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over  there?  A.  The  2d  day  of  Jonuaiy.  It  was 
8  or  9  o'clock  in  the  evening  when  we  went  oyer 
there.  I  got  a  license  at  that  time.  She  was  on 
the  outside  waiting.  I  gave  it  to  her.  I  told 
her  it  was  too  late  to  have  the  ceremony  per- 
formed that  night;  we  would  have  to  come  back 
again.    Q.  Did  she  agree  to  it?    A.  Xes.  sir."  . 

Following  the  Windsor  visit  and  the  talk, 
whatever  It  was,  and  the  parties  are  not 
agreed  about  what  it  was,  the  parties  went 
to  the  home  of  the  parents  as  husband  and 
wife  and  lived  there  for  a  time. 

The  record  abounds  with  testimony  that 
the  parties  lived  together  for  several  years, 
the  defendant  Severance  representing  the 
plaintiff  as  his  wife.  She  was  so  regarded  by 
his  parents  and  by  those  with  whom  they 
associated.  Mr.  Severance  took  out  Insur- 
ance policies  for  her  benefit,  naming  her 
therein  as  beneficiary  and  describing  her  as 
his  vtife.  A  child  was  bom  to  them.  Many 
letters  and  postal  card9  are  in  evidence  all 
of  them  of  the  character  that  pass  betwe«i 
married  people.  At  the  time  of  the  visit  to 
Windsor  the  parties  were  young,  single  peo- 
ple ;  there  was  no  legal  Impediment  to  their 
marriage.  What  was  done  and  said,  followed 
by  their  subsequent  conduct,  created  a  valid 
marriage.  See  Hutchins  v.  Klmmell,  31  Mich. 
126,  18  Am.  Rep.  164,  and  the  many  cases 
cited  therein;  Peet  v.  Peet,  52  Mich.  466,  18 
N.  W.  220;  Williams  v.  Kllbum,  88  Midi. 
279,  60  N.  W.  283 ;  People  v.  Loomls,  106 
Mich.  260,  64  N.  W.  18 ;  Flanagan  v.  Flana- 
gan, 122  Mich.  386,  81  N.  W.  258;  Lorlmer 
V.  Lorlnaer,  124  Mich.  631,  83  N.  W.  60»; 
Bechtel  v.  Barton,  147  Mich.  318,  110  N.  W. 
935. 

The  decree  is  affirmed,  with  costs  to  plain- 
tiff against  defendant  Severance. 


SPRENG  V.  DETROIT  UNITED  BY. 

(No.  24.) 

(Supreme  Court  of  Midiigan.     July  26,  1917.) 

1.  Appe.\i.  and  Ebbob  «=>927(7)— Scofb   o» 
Review. 

In  the  case  of  directed  verdict  for  defend- 
ant, the  testimony  introduced  by  the  plaintiff 
shonld  be  taken  as  true  and  viewed  in  the  light 
most  favorable  to  plaintiff. 

CGd.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Ont.  Dig.  i  374&] 

2.  Street  Railboadb  «=»100(2>— Stbextb  — 
Right  to  Use. 

A  pedestrian,  86  years  of  age  and  very 
lari^e,  has  a  right,  in  ue  exerdse  of  due  care, 
considering  her  age  and  clumsiness,  to  travel 
across  the  streets  near  her  home. 

3.  Street  Railroads  «=>117(5)  —  Stbketb— 
RioHT  TO  Use— Question  roR  Jurt. 

Evidence,  in  pedestrian's  action  for  inju- 
ries when  struck  by  street  car,  held  to  require 
submission  to  the  ]UI7. 

[Ed.  Note.— Fot  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  243.] 

Brooke,  J.,   dissenting. 

Error  to  Circuit  Court,  Wayne  (bounty; 
George  S.  Hosmer,  Judge. 


Action  by  JuUa  E.'Spieng,  administratrix 
of  the  estate  of  EYanees  Spreng,  deceased, 
against  the  Detroit  United  Railway.  Judg- 
ment on  directed  verdict  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
BIRD,  MOORE,  STEERS^  BROOKE,  and 
FELLOWS,  JJ. 

Luddng,  HeUman,  La<^lng  &  Hanlon,  of 
Detroit,  for  appellant.  Corliss,  Leete  ft 
Moody,  and  William  Q.  FUzpatrlck,  all  of  De- 
troit, for  appellee. 

MOORE,  J.  This  case  is  brought  und» 
the  Survival  Act  to  recover  damages  for  in- 
juries received  by  Mrs.  Frances  Spreng,  on 
the  afternoon  of  the  8th  day  of  Jnne,  1914, 
resulting  in  her  death  on  the  14th  day  of 
October  following.  The  trial  judge  held  that 
while  he  was  "not  prep&reA  to  say  that  the 
motorman  in  charge  of  the  car  was  not  gnilty 
of  negligence,"  yet  he  believed  deceased  was 
guilty  of  contributory  negligence,  and  direct- 
ed a  verdict  for  defendant  The  case  is 
brought  here  by  writ  of  error. 

[1]  The  sole  question  is  whether  the  case 
should  have  been  submitted  to  the  jury  un- 
der proper  instructions.  It  is  well  settled 
that  in  the  case  of  an  adverse  directed  ver- 
dict, the  testimony  introduced  by  the  plain- 
tiff should  be  taken  as  true  and  viewed  In 
the  light  most  favorable  to  plaintiff.  Lar- 
Bkowskl  v.  D,  U.  R.,  160  N.  W.  530;  Putnam 
V.  D.  U.  B.,  164  Mldh.  342,  129  N.  W.  860; 
Brdman  v.  D.  U.  R.,  175  Mich.  691, 141  N.  W. 
642. 

Mrs.  Spreng  was  struck  by  a  aouth-boimd 
street  car  on  Oakland  avenue^  between  Mar- 
ston  and  Mt.  Yemen  avenue  in  the  city  of 
Detroit  The  defendant  operates  double  and 
parallel  tracks  running  in  a  southerly  and 
northerly  direction  on  Oakland  avenue;  the 
west  track  being  nsed  for  ears  going  in  a 
southerly  direction  and  the  east  track  for 
north-bound  cars.  Marston  avenne  runs  in 
an  easterly  and  westerly  direction.  Mt  Ver- 
non avenue  is  the  first  street  north  of  Mar- 
ston. An  alley  extending  east  and  west  in- 
tersects Oakland  between  Marston  and  Mt 
Vernon -near  the  middle  of  the  block. 

The  deceased  was  a  woman  86  years  of  age 
and  la  good  health.  She  was  a  very  large 
woman,  weighing  250  pounds.  She  managed 
her  home  and  caied  for  an  invalid  daughter, 
the  other  childrrai  working.  On  the  after- 
noon in  question  she  had  been  to  a  grocery 
store  and  bakery  shop  situated  on  the  east 
side  of  Oakland  avenue.  She  came  out  of 
the  bake  shop  with  a  paper  sack  in  her  hand. 
She  dropped  a  small  parc^,  and  Mr.  George 
li.  Smith,  one  of  the  witnesses,  picked  it  up 
for  her.  She  was  then  near  the  line  between 
the  bake  shop  and  the  grocery,  about  20  feet 
north  of  the  alley.  Mrs.  Spreng  lived  at  259 
Marston  court  which  was  west  of  Oakland 
on  the  north  side  of  Marston.    When  Mrs. 
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Spreng  was  "at  die  curb,"  and  started  to 
cross,  one  of  defendant's  Oakland  avenue 
cars  was  coining  sonth  and  was  a  block  away 
from  her.  A  man  was  on  the  northwest  cor- 
ner of  Mt  Vemoo  and  Oakland,  waiting  to 
board  the  car.  Mr.  Smith,  who  picked  up 
the  package  for  Mrs.  Spreng,  testified,  in  sub- 
stance, that  when  Mrs.  Spreng  started  across 
the  street  the  soqth-bouad  car  was  a  bIo<^ 
away  from  her. 

"Q.  Did  you  hear  a  gong?  A.  Oh,  yes.  Q. 
When  you  heard  the  gong  was  your  attention 
attracted  to  where  she  was?  A.  I  heard  the 
gong  plain,  and  I  expected  the  driver  would 
slow  up,  and  let  her  get  by,  for  she  apparently — 
I  did  not  think— she  did  not  look  to  me  as 
though  she  was  abde  to  turn  around  in  the  po- 
sition she  was.  Q.  Where  was  she  at  ijiis 
time;  that  is,  how  far  across  the  track  was 
she?  A.  Well,  when  I  heard  the  gong,  she 
was  on  the  tracks,  but  just  exactly  where  I 
could  not  say.  Q.  Did  you  see  her— that  is 
what  attracted  your  attention,  the  gong  at- 
tracted your  attention?  A.  Yes,  sir.  Q.  Did 
you  see  her  when  she  was  struck;  did  you 
see  the  car  strike  her?  A.  I  see  the  car  shoot 
by.  Tou  see  she  was  on  the  opposite  side  to 
me.  Q.  Could  you  tell  about  how  Ear  she  would 
have  to  go  to  get  safely  across?  A,  Well,  I 
could  not.  I  would  think  if  she  was  a  yard 
from  the  car  she  would  have  been  all  right. 
Q.  Just  what  do  you  mean  by  that?  A.  Well  a 
step,  a  yard. 

"The  Court :  If  she  had  been  a  yard  further, 
she  woiUd  have  been  all  right?  A.  Tee,  sir.  Q. 
If  she  had  been  a  yard  further  she  w<Hild  have 
been  in  safety  beyond  the  rails?  A.  I  think 
so." 

The  record  shows  Mrs.  Spreng  was  thrown 
on  the  opposite  side  of  the  street  from  where 
she  had  started,  indicating  she  had  passed 
the  center  of  the  south-bound  car  when  she 
was  struck  and  had  nearly  readied  a  point 
of  safety.  The  testimony  is  that  when  Mr. 
Smith  heard  the  gong  the  car  was  about  80 
fbet  away. 

Two  0  year  old  boys  saw  the  car  coming 
from  the  north  and  say  a  man  was  at  the 
Intersection  of  Mt.  Vernon  and  Oakland,  wait- 
ing to  take  the  car ;  that  it  stopped  at  Mel- 
bourne, but  did  not  stop  at  Mt  Vernon. 

"Q.  Just  go  right  ahead  and  tell  what  hap- 
pened? A.  And  then  Mrs.  Spreng  she  just 
bad  one  more  step  to  take,  then  she  would  have 
been  out  of  the  way,  clear  from  the  car,  but  be- 
fore she  could  take  that  one  step  the  car  had 
hit  her.  Q.  Where  were  you  standing  when 
Mrs.  Sprenpr  had  been  hit?  A.  Comer  of  Mar- 
Bton  and  Oakland.  Q.  And  did  you  see  her  try 
to  cross  the  street?    A  Yes,  sir." 

Another  witness  testified.  In  substance^ 
.that: 

He  saw  the  car  CMning,  and  a  man  was  at 
the  comer  waiting  for  it.  "What  drawed  my 
attention,  sir,  was  a  gentleman  standing  on  the 
comer,  and  I  heard  the  car,  •  •  •  and  I  saw 
him  try  to  stop  for  this  one  on  the  comw,  and 
he  could  not  do  it,  and  the  fellow  tried  to  run 
to  catch  it,  and  he  made  a  few  steps,  I  judge— 
what  I  mean  by  running  he  made  a  few  steps 
to  make  believe  he  was  going  to  catdi  the  car 
yon  bee ;  then  the  motonnan  put  on  more 
speed,  and  he  went  on  from  there.  He  saw 
be  pould  not  stop  to  get  this  fellow,  see,  so  he 
went  on  from'  therei  •  •  •  The  man  was 
standing  on  the  northwest  corner  of  Oakland 


and  Mt.  Vernon,  waiting  for  the  car.  And  the 
car  did  not  stop.  Q.  Now  then,  when  the  ear- 
did  the  car  slacken  up  any  at  tite  time  yon 
heard  this  rumbling  noise?  A.  A  little;  yes, 
sir.  Q.  But  it  did  not  come  to  a  atop?  A.  No, 
sir.  Q.  And  the  man  did  not  get  on?  A.  No, 
sir.  Q.  Hien  what  did  the  motonnan  do  after 
the  car  passed  the  northwest  cMner?  A.  After 
the  car  passed  the  comer  there  he  put  on  more 
speed,  when  he  got  in  front  of  the  hardware 
store  which  drawed  my  attention,  he  rang  the 
gong  of  the  car.    *    •    *  •• 

He  says  he  saw  Mrs.  Spreng  between  the 
tracks,  that  she  was  between  the  rails  of  the 
south-bound  track,  and  that  the  car  was  go- 
ing 20  to  22  miles  an  hoar ;  that  Mrs.  Spreng 
was  hit  by  the  car  and  thrown  clear  of  the 
track  on  the  west  side  of  it  We  have  abbne-' 
vlated  the  testimony  ofCered  by  the  plaintifr. 
None  was  offered  on  the  part  of  the  defend- 
ant. 

It  is  fair  to  assume  fhat  if  Mrs.  Spreng 
looked,  she  would  have  seen  what  Mr.  Smith 
and  the  other  witnesses  saw;  that  Is,  when 
she  started  to  cross  the  street,  a  car  ap- 
proaching  her  300  feet  away,  with  an  Inter- 
vening street  at  which  a  man  was  standing 
waiting  for  the  car.  It  is  not  likely  Mrs. 
Spreng  desired  to  be  hit  by  a  heavy  moving 
street  car.  She  Is  not  here  to  tell  what  she' 
saw  and  thought,  but  it  is  not  a  violent  pre- 
sumption to  conclude  from  all  the  testimony 
and  circumstances  that  she  thought  she  had 
time  to  cross  the  street  in  safety.  In  fact  the 
record  shows  that  she  nearly  did  so,  and 
some  of  the  testimony  indicates  that  if  the 
motonnan  had  been  exercising  dne  care,  she 
would  not  tiave  been  hurt 

[2]  The  respective  rights  of  street  cars  and 
pedestrians  have  frequently  been  discussed 
by  this  court  Though  Mrs.  Spreng  was  86 
years  old  and  very  large,  she  had  a  right,  in 
the  exercise  of  due  care,  considering  her  age 
and  clumsiness,  to  travel  across  the  streets 
near  her  home.  The  principles  of  law  in- 
volved are  not  new.  Some  of  the  cases  In 
which  they  are  stated  are  Ryan  ▼.  Street 
Railway  Co.,  123  Mich.  597,  82  N.  W.  278; 
Gaffka  v.  Detroit  United  Railway,  143  MUAl 
456,  106  N.  W.  1121 ;  La  Londe  v.  Trans.  St 
Mary's  Traction  Co.,  145  Bllch.  77,  108  N.  W. 
365;  McQulsten  v.  Street  Railway  Co.,  147 
Mich.  67,  110  N.  W.  118;  Deneen  v.  Street 
Railway  Co.,  150  Mich.  235,  113  N.  W.  1126, 
13  Ann.  Cas.  134;  Seebach  v.  Michignn  Unit> 
ed  RaUways  Co.,  177  Midi.  1, 142  N.  W.  1086 ; 
Millette  V.  Detroit  United  RaUway,  186  Mich. 
634,  153  N.  W.  10. 

[3]  We  think  the  case  should  have  been 
submitted  to  the  jury. 

Judgment  is  reversed,  with  costs  to  the 
plaintiff  against  the  def«idant 

KUHN,  C.  J.,  and  FELXOWS,  STEERE, 
STONE,  and  BIRD,  JJ.,  concur  with 
MOORB,  J. 

BROOKE,  J.  I  am  of  opinion  that  a  ver- 
dict was  properly  directed. 
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I>WYEB  T.  MANDELIi,  Wayne  CSrcuit  Judge. 

(No.  219.) 
{Supreme  Court  of  Michigan.    July  26,  1917.) 

DivoBCE  «=»268  —  Mandamus  «=»54  — Am- 
MONT— Attachment— Right  to  Writ. 
Where  relator  had  brought  one  suit  for  di- 
vorce which  had  been  dismissed,  and  a  second 
suit  wherein  decree  was  rendered  in  her  favor, 
including  an  allowance  of  alimony,  but  the  de- 
cree was  erroneously  entered  in  the  former  suit, 
and  a  subsequent  motion  to  correct  the  decree 
was  also  entered  in  such  suit,  she  was  not  en- 
titled to  attachment  to  enforce  collection  of  ali- 
mony nor  to  a  writ  of  mandamus  to  require  the 
attachment  to  issue  unless  she  renewed  applica- 
tion for  attachment  after  a  subsequent  entry 
«f  an  order  for  the  entry  of  the  judgment  in  the 
proper  suit. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §§  T54,  755;  Mandamus,  Cent  Dig.  i  108.] 

Mandamus  on  the  relation  of  Rita  H. 
Dwyer  against  Henry  A.  Mandell,  Wayne 
Circuit  Judge.    Writ  denied. 

Argued  before  KUHN,  G  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

McHugh  &  Lee,  of  Detroit,  for  relator. 
Ctmmberlain,  Denby,  Webster  &  Kennedy,  of 
Detroit,  for  respondent. 

PER  CURIAM.  On  December  22, 1916,  the 
relator  filed  a  bill  for  divorce  against  her 
husband,  Timothy  Dwyer,  Jr.,  in  the  Wayne 
circuit  court  In  chancery,  that  cause  being 
known  as  Na  52762.  The  defendant,  who 
was  duly  served  with  a  subpcena,  had  his 
appearance  entered  by  bis  counsel,  and  there- 
after a  reconciliation  was  effected  and,  upon 
filing  a  stipulation  by  counsel  for  the  re- 
spective parties  for  a  discontinuance  of  the 
cause,  the  cause  was  ordered  discontinued. 
On  May  26,  1916,  the  relator  again  filed  a 
bill  for  divorce  against  her  husband,  that 
cause  being  numbered  54584,  In  the  Wayne 
circuit  court  In  chancery.  A  chancery  sub- 
pcena and  Injunction  Issued,  and  on  the  1st 
day  of  June,  1916,  a  chancery  summons.  In- 
junction, and  copy  of  the  bill  of  complaint, 
containing  a  prayer  for  temporary  and  per- 
manent alimony,  together  with  the  petition 
and  notice  of  hearing  on  the  temporary  ali- 
mony, were  personally  served  on  the  defend- 
ant The  hearing  on  the  application  for  tem- 
porary alimony  wns  duly  had  before  one  of 
the  circuit  court  Judges  for  Wayne  county, 
and  an  order  for  tcmix>rary  alimony  and  a 
solicitor's  fee  was  made.  The  defendant's 
appearance  was  never  formally  entered  In 
the  second  case,  and  an  order  pro  confesso 
was  filed,  and  the  order  entered  in  the  regu- 
lar manner.  On  September  IS,  1816,  the 
case  was  beard,  and  a  decree  entered  grant- 
ing the  divorce  and  providing  for  the  pay- 
ment of  alimony.  It  appearing  that  this  de- 
cree did  not  agree  with  the  findings  of  the 
Judge  who  heard  the  case,  an  amended  de- 
cree was  prepared,  which  was  also  signed 
and  filed,  but  Inadvertently  In  the  first  case, 


>  No.  52762,  Instead  of  case  No.  54584.  Tbls 
was  the  state  of  the  proceedings  on  Novem- 
ber  3,  1916,  when  the  relator  caused  a  peti- 
tion for  an  attachment  to  be  presented  to  the 
respondent,  then  the  presiding  Jndge  In  the 
chancery  division  of  the  Wayne  circuit  court, 
together  with  a  proposed  order  for  the  at- 
tachment The  respondent  refused  to  sign  or 
make  an  order  for  the  Issuance  of  an  attach- 
ment, but  suggested  that  be  would  make  an 
order  requiring  the  defendant  to  appear  be- 
fore him  and  show  cause  why  he  should  not 
be  punished  for  contempt  for  a  failure  to 
obey  the  said  decree.  Relator's  counsel 
thereupon  made  a  motion  to  set  aside  his  or- 
der denying  the  writ  of  attachment  This 
motion  was  denied,  and  mandamus  is  now 
sought  to  review  this  ruling. 

The  relator  bases  her  right  to  the  relief 
sought  upon  Act  No.  379  of  the  Public  Acts 
of  1913,  which  Is  entitled,    , 
"An  act  to  facilitate  the  collection  of  temporary 

and  permanent  alimony  ordered  to  be  paid 

in  suits  for  divorce." 

The  respondent  In  bis  retom  states  the  fol- 
lowing: 

"(7)  Respondent  respectfully  shows  unto  the 
court  that  the  proceedings  in  said  Wayne  cir- 
cuit case  No.  54584  have  been  enrolled  and  con- 
tain a  decree  that  is  not  the  decree  used  as  the 
basis  for  these  proceedings. 

"(8)  Respondent  shows  that  in  the  former  pro- 
ceedings between  the  parties  to  the  divorce 
cause,  being  Wayne  circuit  coiiVt  case  No. 
52752,  which  was  ended  by  an  order  of  dismiss- 
al based  on  stipulation,  an  affidavit  was  filed 
on  October  24,  1916,  more  than  30  days  after 
the  decree  had  been  entered  in  case  No.  54584, 
in  which  Charles  P.  O'Neil,  afiSant,  alleges  that 
the  wrong  decree  had  erroneously  been  entered 
in  said  cause  52762,  and  asking  the  court,  Judge 
Collingwood  presiding,  to  sign  and  enter  an 
amended  decree,  a  copy  of  said  afEdavit  is  here- 
to attached,  marked  'Exhibit  A,'  and  thereafter 
a  decree  was  signed  and  entered  in  said  cause 
52762.  It  is  this  decree  that  it  is  now  sought 
to  be  used  as  a  basis  for  the  issuance  of  an  at- 
tachment in  caase  No.  64684." 

After  counsel  for  the  relator  received  a 
copy  of  the  respondent's  answer  and  noticed 
the  erroneous  indorsement  upon  the  amended 
decree,  a  motion  for  correction  of  the  erro- 
neous entry  was  made,  and  on  January  18, 
1917,  an  order  correcting  that  entry  was 
made  by  the  circuit  Judge  presiding  In  the 
chancery  division  of  the  Wayne  circuit  court. 

The  respondent,  among  other  reasons,  de- 
fends his  refusal  to  sign  tbe  order  for  an  at- 
tachment upon  tbe  ground  that  the  amended 
decree  of  October  24,  1916,  has  not  been  en-  ' 
tered  in  cause  No.  54584.  The  question  of 
whether  the  relator  was  entitled  to  an  order 
for  an  attachment  upon  the  application  of 
November  3,  1916,  assuming  that  Act  No. 
379  of  the  Pnbllc  Acts  of  1913  iB  valid  and 
should  be  ccoistrued  as  claimed  by  relator's 
counsel,  must  be  determined,  It  seems  to  us 
clearly,  upon  the  record  In  cause  No.  64584 
as  it  then  stood  and  the  sho^fing  made  by 
the  relator  on  her  application  for  tbe  attach- 
ment.   It  appears  upon  the  ftice  of  the  petl- 
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tton  for  the  attachment  that  the  application 
wag  not  based  npon  the  decree  actually  sign- 
ed and  filed  in  the  cause  In  which  the  appli- 
cation was  made,  for  the  application  de- 
mands various  Items  not  included  in  that  de- 
cree and  on  the  whole  a  much  larger  amount. 
In  a  carefully  prepared  brief  for  the  respond- 
ent counsel  contend  that  the  said  Act  Na  379 
ot  the  Public  Acts  of  1913  is  repealed  by  the 
Judicature  Act,  because  the  Legislature  in 
that  act  substantially  re-enacted  all  the  pro- 
Tisions  of  chapter  301  of  the  OompUed  Laws 
of  1897,  as  amended  by  Act  No.  213  of  the 
Public  Acts  of  1899;  relattre  to  attachments 
for  contempt  tor  nonpayment  of  alimony  in 
suits  for  divorce,  and  enlarged  it  also  to  in- 
clude alimony  awarded  in  suits  for  separate 
maintenance.  See  Judicature  Act  (Pub.  Acts 
1916,  No.  314)  a  5.  S  1.  subd.  5,  S  4-  It  Is 
claimed  that  Act  No.  379  of  the  Public  Acts 
of  1913,  If  valid,  must  have  operated  as  a 
repeal  pro  tanto  of  chapter  SOI  of  the  Com- 
piled Laws  of  1897  as  amended  by  Act  Na 
213  of  the  Public  Acts  of  1899.  It  Is  also 
urged  that  Act  No.  379,  so  far  aa  its  provi- 
sions attempt  to  authorize  the  arbitrary  ar- 
rest and  detention  of  an  alleged  delinquent, 
without  any  previous  notice,  demand,  or  op- 
portunity to  be  heard,  upon  a  mere  showing 
that  payment  has  not  been  made.  Is  unconsti- 
tatlonal.  See  Steller  v.  SteUer,  25  Mich.  159. 
However,  In  view  of  the  elementary  rule 
that  the  writ  of  mandamus  will  not  be 
awarded  unless  the  relator  shows  a  clear 
right  to  have  done  the  thing  sought  to  be 
compelled  by  the  writ,  we  do  not  find  It  neo- 
essary  to  pass  npon  these  questions.  Clear- 
ly, upon  the  record  here  made,  the  relator 
was  not  entitled  to  the  order  applied  for  on 
November  3,  1916.  See  Orsland  v.  Wayne 
Circuit  Judge,  138  Mich.  895,  101  N.  W.  562. 
If  r^ator  desired  to  take  any  benefit  of  the 
order  of  January  18,  1917,  she  should  have 
renewed  her  application  for  an  attachment 
upon  the  record  as  it  stood  after  the  entry 
of  that  order.  OHtie  writ  must  be  denied,  but 
without  costs  to  either  party. 


LAKE  ERIE  LAND  CO.  et  al.  v.  OHILINSKI 

et  aL     (No.  121.) 
(Supreme  CJourt  of  Michigan.     July  26,  1917.) 

1,  EviDENCK  $=>434(8),  448 — Admissibility— 
Fabol  Evidence  EIxflainino  WamKos. 
Where  a  written  instrument  is  uxuunbi^oas, 
parol  testimony  is  inadmissible  to  exi>lain,  or 
to  change,  vary,  or  contradict,  its  terms;  but 
where  the  issue  involves  the  question  of  fraud, 
evidence  of  what  was  said,  tending  to  establish 
the  fraud,  is  admissible. 

[Eld.   Note.— For   other    cases,    see    Evidence, 
Cent.  Dig.  U  2012,  2068-2082,  2084.] 

2k  Vkndoh  and  Ptjeohaseb  <8='130(2)— Mkb- 
ohantablk  title  —  contaactb  to  cohvet 
— Pbkfobmance. 
If  an  abstract  does  not  on  its  face  show  a 
merchantable  title,  find  it  required  parol  proof  to 
establish  the  fact  that  the  title  is  a  merchanta- 
ble one,  a  contract  agreeing  to  furnish  an  ab- 


stract showing  a  merchantable  title  Is  not  com- 
plied with. 

[I'xI.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  246.] 

3.  Vendob  and  Pubohaseb  <3=3>86  —  <3ow- 
TBAOTS  TO  Convey— Rights  of  Pubchabbs 
— Abardonvknt. 

Where  plaintiffs'  assignor  and  defendants 
contracted,  the  assignor  to  buy  and  the  defend- 
ants to  sell,  certain  realty,  with  payments  due 
at  a  specified  time,  and  the  aasignor  failed  to 
pay,  finally  consenting  that  the  property  be  bcM 
to  another,  and  after  such  other  sale  sought  to 
establish  his  contractual  rights,  he  must  be 
held  to  have  abandoned  the  contract. 

[Kd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  144-146.] 

4.  VXNDOB  AWD  PUBCHASEB  <e=>227  —  InHO- 
OENT  PUBOHASBB  —  KWOWIXDQE  OF  CON- 
TBACT. 

The  actual  purchaser,  who  read  over  the 
contract  with  plaintiCfs'  assignor,  was  not  an 
innocent  purchaser,  but  he  acquired  whatever 
rights  defendants  had. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  474.] 

6.  Equitt  4=3281  —  Pleading  —  Amendment 
DuBiNG  TbiaI/— Discbetion  of  Coubt. 
It  is  within  the  discretion  of  the  trial  court 

to  permit  the  filing,  during  the  hearing,  of  an 

amended  answer  in  the  nature  of  a  cross-biU. 
[Ed.  Note. — For  other  cases,  see  Equity,  Gent. 

Dig.  S  5T2.] 

6.  Specific  Pebfobmanck  «=>8— Dibcbetiow 
OF  Court. 

Remedy  by  specific  performance  Is  not  a 
remedy  of  right,  but  rests  in  the  sound  discre- 
tion of  the  court,  which  should  not  be  exercised 
unless  the  case  is  clear,  and  should  never  be 
exercised  unless  the  moving  party  comes  into 
court  with  clean  hands. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S8  17,  18.] 

7.  Specitio  Perfobmance  «=>16— Discbetiok 
OF  CouBT— Unconscionabi*  Contract. 

Where  plaintiffs'  assignor  and  defendants 
contract,  the  assignor  to  buy  and  defendants  to 
sell  realty,  with  payments  due  in  stipulated  in- 
stallments, and  the  assignor  failed  to  make 
payments,  owing  to  difficulties  in  financing  the 
deid,  and  sought  to  delay  the  matter  until  he 
could,  through  organizing  a  corporation,  se- 
cure, the  land,  and  consented,  to  a  sale  to  others, 
he  could  not  have  specific  performance  of  the 
contract  after  such  sale. 

[Ed.  Note.— For  other  cases,  see  Specific  Vtaf- 
formance,  Cent  Dig.  H  29,  35,  3&] 

8.  Sfxcific  Pbbtobkance  ®=3l80— RsuKr  to 

DBFRNDAKT— ACCOUNTINa. 

Where  one  who  had  agreed  to  buy  realty  was 
put  in  possession,  and  sold  personalty  belonging 
to  the  vendor,  and  paid  a  small  amount  to  the 
vendor  out  of  sums  so  obtained,  he  was  not.  in 
suit  for  specific  performance,  entitled  to  an  ac- 
counting as  to  such  sums. 

[Ed.  Note. — For  other  cases,  see  S];>eciflc  Per- 
formance, Cent  Dig.  {§  424,  426.] 

9.  Appeal  and  Ebbob  €=»762 — Scope  or  Rs- 

VIEW — PRXSR&VATION    of   EXOEPTIONS. 

A  question  not  raised  in  the  court  below,  or 
in  the  original  brief,  cannot  be  raised  in  the 
reply  brief,  after  submission  to  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8097.] 

Appeal  from  Circuit  Court,  Wayne  Oonnty, 
in  (Jhancery;  Nelson  Sharpe,  Judge. 

Action  by  the  Lake  Erie  Land  Company 
and  another  against  Wladlslaw  CbUlnskl  and 
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Others.    From  the  decree  rendered  plaintiffs 
appeal.    Affirmed. 

Argued  before  KUHN,  0.  J.,  and  STONE, 
OSTllANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Sherman  D.  Callender  and  Walter  M. 
Trevor,  both  ot  Detroit,  for  appellants. 
Harry  H.  Walt,  ot  Detroit,  for  appellees 
ChlUnskl.  Wilkinson,  RouUer  ft  Hlnkley,  of 
Detroit,  for  appellee  Stnart  Lucking,  Helf- 
man,  Locking  ft  Hanlon,  of  Detroit,  for  Stan- 
ton. 

FELLOWS,  J.  It  will  not  be  necessary  or 
profitable  to  attempt  a  rSsume  of  the  plead- 
ings in  this  case,  which  cover  79  pages  of  the 
record.  The  case  must  largely  be  disposed 
of  as  one  of  fact,  and  the  pleadings  are  ad- 
mittedly sufficient  to  permit  disposition  of 
the  questions  Involved.  We  shall  state  the 
iacts  which  we  find  established  by  the  rec- 
ord, and  only  refer  to  the  pleadings  and  the 
datans  of  the  various  parties  as  occasion  may 
require. 

Defendants  WladLslaw  Chllinskl  and  Teo- 
dozla  Chllinskl  are  husband  and  wifa  l^ey 
had  lived  in  Detroit  for  SO  years,  Mr.  Chllin- 
skl was  by  occupation  a  merchant  tailor; 
they  had  accumulated  some  property.  On 
December  9,  1914,  they  purchased  from  de- 
fendant Stanton,  on  a  contract,  a  farm  of 
800  acres,  located  below  Detroit  and  frratlng 
on  Lake  Erie.  The  consideration  was  $25,- 
000 ;  $15,000  was  paid  la  cash  and  property, 
leaving  $10,000  unpaid,  and  of  which  sum 
$2,000  was  due  December  10,  1915.  Mr.  and 
Mrs.  Chillnski  spent  one  summer  on  the 
farm.  It  would  appear  that  Mrs.  Chllinskl 
grew  somewhat  Wscontented,  and  they  be- 
came apprehensive  that  they  would  be  unable 
to  meet  their  payment,  and  decided  in  the 
early  summer  of  1915,  that  they  would  sell 
the  farm.  The  farm,  known  in  the  record 
as  the  "Stanton  Farm,"  was  not  all  nnder 
cultivation.  It  had  several  houses,  one  called 
the  "Club  House,"  located  near  the  lake,  and 
the  fishing  privileges  and  paraphernalia  were 
regarded  as  of  some  value. 

The  Chlllnskis  engaged  several  real  estate 
agents  to  sell  the  farm  for  them,  among  them 
being  Perry  Shumway.  Their  price  was  $25,- 
000.  On  August  4,  Mr.  Shumway  brought 
plaintiff  I/>rd  out  to  the  farm  and  Introduced 
him  as  a  millionaire  steel  manufacturer  of 
Toledo,  who  wanted  to  buy  the  farm.  The 
farm  was  looked  over  quite  thoroughly,  some 
time  being  occupied,  during  which  Lord  took 
occaslcm  to  Impress  Mr.  Chllinskl  with  his 
wealth  and  Importance,  telling  him  that  he 
was  part  of  a  big  corporation,  one  of  the  best 
furnace  and  steel  men;  that  he  was  going 
to  meet  Mr.  Carnegie  shortly  to  purchase  a 
large  amount  of  steel.  He  also  Impressed 
upon  Mr.  Chllinskl  that  he  must  keep  the 
transaction  secret,  as  he  (Lord)  desired  to 
buy  more  land  around  there  to  put  up  a 
furnace,  and  apparently  was  much  Impressed 
with  the  place  and  wanted  to  buy  it,  al- 


though his  available  fnnds  were  somewhat 
tied  up.  We  are  clearly  of  the  opinion  that 
the  Impression  then  made  by  Lord,  throagh 
his  representations  as  to  his  wealth  and 
standing,  the  statements  made  by  Shumway 
in  Lord's  presence,  and  not  dispnted  by  him, 
were  the  procuring  cause  of  the  contract 
made  the  next  day,  and  of  the  confidence 
reposed  in  Lord  by  the  ChilinskiB  as  to  the 
effect  of  its  provisions.  As  a  matter  of  fact 
Lord  was  a  promoter  pure  and  simple,  total- 
ly nnable  financially  to  perform  his  part  of 
the  contract,  with  little  standing  In  the  com- 
munity where  he  lived,  'with  Judgments  and 
claims,  large  and  small,  hanging  over  him, 
with  a  record  of  unsuccessful  promotions  be- 
hind him,  and  without  any  bona  fide  beUef 
on  his  part  that  he  could  swing  the  deal  un- 
less something  turned  np,  or  he  might  suc- 
ceed in  transferring  his  contract  to  other 
hands.  It  is  patent  on  its  face  that,  had  not 
the  Chlllnskis  believed  Lord  to  be  the  pros- 
perous business  man  he  led  them  to  believe 
he  was.  or  bad  they  actually  known  the  true 
situation,  no  contract  of  any  kind  wonid  have 
been  entered  into. 

[1]  It  was  agreed  that  they  should  meet  at 
Lord's  office  and  execute  the  contract  the 
next  day.  Shumway  had  put  a  price  of  $30,- 
000  om  the  farm  and  agreed  to  share  the 
excess  with  Mr.  Chllinskl  The  next  day  the 
Chlllnskis  went  to  Detroit  to  execute  the  con- 
tract ;  they  went  to  Mr.  Lord's  office  on  the 
seventeenth  floor  of  the  Dime  Bank  Building; 
the  name  on  the  door,  "Border  Steel  Manu- 
factory," and  pieces  of  ste^  shown  them, 
bore  out  the  impressions  created  the  day  be- 
fore. Mr.  Ixird  prepared  the  contract,  tba 
Chlllnskis  not  being  represented  by  counsel; 
they  took  with  them  their  contract  with  de- 
fendant Stanton,  whidi  Lord  examined;  ba 
informed  them  that  it  was  an  unfair  contract; 
and  proposed  to  give  them  a  better  one.  Con- 
siderable time  was  consumed  in  the  prepara- 
tion of  this  contract,  and  it  was  rewritten 
several  times.  Evidence  was  offered  and  re- 
ceived, over  plaintiffs'  objection,  as  to  state- 
ments made  by  Lord  during  the  preparation 
and  execution  of  this  instrument,  which  are 
claimed  to  be  inadmissible  for  the  reason 
that  they  tend  to  change  the  terms  of  a  writ- 
ten instrument  The  rule  Is  well  recognized 
that,  where  a  \^ritten  instrument  Is  unam- 
biguous, parol  testimony  is  inadmissible  to 
explain,  or  to  change,  vary,  or  contradict,  its 
terms.  But  where  the  Issue,  as  here,  involves 
the  question  ot  fraud,  evidence  of  what  was 
said,  tending  to  establish  the  fraud.  Is  ad- 
missible. Something  like  four  or  five  houra 
were  consumed  in  the  preparation  of  the  con- 
tract, and  it  was  finally  executed  In  dupli- 
cate. By  its  terms  it  provided  for  no  down 
payment.  The  first  payment  of  $500  was  pay- 
able on  delivery  of  abstracts  showing  mer- 
chantable title,  certified  to  date  of  delivery. 
This  provision  Mr.  Chillnski  demurred  to, 
and  wanted  to  make  it  September  1st,  but 
was  assured  by  Lord  Uiat  tlUs  was  Itx  the 
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form  of  the  contract  and  would  have  nothing 
to  do  with  holding  up  the  money.  The  next 
payment  of  $4,500  was  due  October  15th, 
$2,000  was  due  January  Ist,  and  the  balance 
In  deferred  payments.  The  contract  provided 
tor  Immediate  possession  by  Lord.  After  the 
execution  of  the  contract,  and  on  the  same 
day.  Mr.  ChlUnskl  obtained  the  abstracts  of 
Mr.  Stanton  and  delivered  them  to  Mr.  Lord 
to  have  them  certified  to  date;  Lord  repre- 
senting that  he  could  have  this  done  more 
cheaply  than  Chlllnski  could.  They  had  re- 
cently been  certified,  and  there  were  no  addi- 
tional transfers  to  put  on. 

On  August  25th  a  short  memorandum  was 
signed  by  the  Chlllnskls  and  Lord,  In  which 
the  Chlllnskls  agreed  to  sell  some  furniture 
in  the  club  house,  and  some  nets,  boats,  etc., 
including  one-half  Interest  in  the  fish  bt  the 
fish  pen,  to  Lord  for  $150,  with  the  proviso 
that  $350  additional  should  be  paid  if  Lord's 
half  interest  in  the  fish  were  sold  for  $600, 
with  a  reduction  in  amount  proportionate  to 
the  reduction  below  that  flgore  that  the  fish 
brought.  August  25th  Lord  organized  and 
became  president  of  the  plaintiff  liake  Erie 
Land  Company,  with  $1,000  capital  stock,  of 
which  $500  was  paid  In  cash  by  Lord's  wife, 
48  shares  standing  in  her  name,  and  1  share 
each  in  the  name  of  liord  and  H.  E.  Schiller. 
On  August  30th,  Lord  assigned  the  con^ct 
with  the  Chlllnskis  to  this  corporation. 

.  It  would  render  tills  opinion  unnecessarily 
piollz  to  detail  the  many  attempts  of  the 
Chlllnskis  to  get  some  money  from  Lord,  or 
his  company,  on  this  contract ;  they  sucdeed- 
ed  in  getting  $60.  Many  times  Lord's  ex- 
cuse was  that  the  abstracts  had  nbt  been 
returned  from  the  abstract  offlca  We  have 
already  stated  ttiat  the  abstracts  were  de- 
livered to  Lord  August  5th;  that  the  only 
thing  to  be  done  with  them  was  to  certify 
them  to  date,  less  than  a  year  from  their 
last  certiflcate,  with  no  new  transfers  to 
be  put  on.  Lord  says  that  he  did  not  get 
fhem  until  October  7th,  and  claims  the  delay 
is  chargeable  to  the  abstract  office.  It  is 
to  us,  however,  a  significant  fact  that  three 
of  the  four  bills  rendered  by  the  abstract 
company  for  services  in  certifying  the  ab- 
stract, and  wliich  are  exhibits  in  the  case, 
hear  date  August  25th,  but  were  not  paid 
until  October  7th.  The  other  bill  bears  no 
date,  but  was  also  paid  October  7th.  It  is 
highly  improbable  that  these  bills  antedate 
the  performance  of  the  s^vioes,  and  quite 
probable  that,  bad  Lord  been  as  insistent 
In  getting  the  abstract  back  from  the  abstract 
office  as  he  claims,  he  would  have  been  suc- 
cessful before  the  7  th  day  of  October. 

'  A  suit  was  commenced  by  one  White,  a 
real  estate  dealer,  against  Chlllnski  on  Au- 
gust 31st,  and  garnishment  proceedings  were 
instituted  against  both  plaintifts.  It  appears 
from  the  testimony  of  White's  former  part- 
ner that  White's  olalm  was  for  services  in 
making  the  sale  to  Lord,  although  the  record 
does  not  disclose  that  he  was  active  in  any 


way  in  that  transaction.  Chilinski  gave' 
bonds  in  both  garnishmmt  proceedings,  and 
the  proceeding  against  Lord  was  discMir 
tinned  October  6th,  and  that  against  Lake 
Erie  Land  Company  October  7th. 

Soon  after  the  abstracts  were  returned  to 
Lord,  they  were  turned  over  to  his  attorney 
for  examination.  There  was  no  unnecessary 
delay  on  the  part  of  the  attorney  in  their 
examination.  The  abstracts  were  long  and 
complicated ;  the  examination  careful,  pains- 
taking and  exhaustive;  all  defects  of  major 
or  minor  importance  were  discovered  and 
noted;  the  result  of  the  examination  was 
opinions  on  the  different  abstracts  that  the 
abstracts  did  not  show  merchantable  title: 
Two  days  before  the  first  opinion  was  ren- 
dered on  any  of  the  abstracts,  and  oa  October 
28tb,  Mr.  Cbilinskl's  attorney,  Mr.  Wait, 
wrote  a  letter  to  Lord  and  the  company,  de- 
manding return  of  the  abstracts  and  payment 
of  the  sums  due  on  the  contract  on  or  before 
November  Ist,  or  in  deftinlt  that  the  contract 
was  declared  forfeited.  Plaintiff's  attorney 
wrote  Mr.  Wait,  in  reply  to  this  letter,  ex- 
plaining that  the  demands  upon  his  time 
had  prevented  the  examination  of  the  ab- 
stracts, and  indosed  cc^iy  of  an  opinion  as  to 
one  of  them,  with  the  claim  that  tbe  abstract 
did  not  show  a  merdtantable  title.  Thereaft- 
er negotiations  continued  between  the  at- 
torney tor  plaintiffs  and  those  for  the  Chll- 
lnskis and  Stanton,  and  attempts  were  made 
to  better  perfect  the  record  title.  We  are  Im- 
pressed that  all  of  the  attorneys  were  acting 
in  the  utmost  of  good  faith,  all  of  them  be- 
lieving that  the  transaction  was  a  bona  fide 
affair,  and  all  of  them  trying  to  bring  the 
deal  to  a  conclusion ;  one  of  the  suggestions 
belQg  a  diancery  proceeding  to  quiet  title, 
in  which  all  defects  appearing  in  the  abstract 
might  be  cured.  None  of  the  defects  were 
at  all  serious.  We  do  not  feel  that  the 
ChlHhsMs'  attorney,  by  any  act  in  trying  to 
get  the  deal  closed,  waived  their  rights. 

[2]  Through  all  the  negotiations,  and  In- 
deed throughout  the  litigation,  it  seems  to  be 
conceded  that  Stanton  had  a  merchantable 
title,  acquired  through  adverse  possession. 
Most  of  the  farm  had  been  in  the  Stanton 
family  for  over  40  years,  and  all  of  It  for 
a  period  beyond  the  statute  of  limitations. 
The  distinction  is  most  strenuously  urged 
by  plaintiffs  between  a  merchantable  title 
as  matter  of  fact,  and  the  showing  of  a 
merchantable  title  by  an  abstract.  Counsel 
insists  that  one  may  have  a  merchantable 
title,  even  though  the  abstract  does  not  show 
it,  and  urges  that  this  contract  calls  for  an 
abstract  showing  merchantable  title,  and  that 
the  abstracts  do  not  show  it  The  distinction 
must  be  recognized.  This  court  and  other 
courts  have  recognized  it.  It  an  abstract 
does  not  on  its  face  show  a  mer<diantable 
title,  and  it  required  parol  proof  to  establish 
the  fact  that  the  title  is  a  merchantable  one^ 
a  contract  ^agreeing  to  tumlsh  an  abstract 
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Ishowins  a  merchantable  title  Is  not  com- 
piled with.  The  abstract  Itself  must  furnish 
the  evidence  that  the  title  is  merchantable. 
Quite  likely  Lord  had  this  distinction  In 
mind  when  he  drew  this  contract 

[3]  Persistent  demands  on  Lord  by  the 
Ghlllnskls  for  money  were  fruitless.  A  pay- 
ment of  $2,000  was  due  to  Stanton  on  their 
contract  December  10th.  The  fore  part  of 
that  month  CMUnskl  went  to  see  Lord  In  a 
last  attempt  to  get  some  money.  Ghllinskl 
and  Lord  alone  were  present  at  this  Inter- 
view. Their  testimony  as  to  what  took  place 
Is  In  direct  conflict  We  must  adopt  as  true 
one  or  the  other  of  their  versions  of  the 
talk.  Mr.  CSillinskl  claims  that  he  explained 
that  he  must  have  the  money  to  pay  Stan- 
ton In  order  to  insure  Lord's  getting  the 
plaoev  or  he  would  have  to  sell  it  to  some 
one  else,  and  that  Lord  told  him,  if  he  had 
any  customer,  to  sell  the  place.  Lord  denies 
that  he  said  this.  When  we  take  into  con- 
sideration the  fact  that  several  very  reputa- 
ble witnesses  testified  that  Lord's  general 
reputation  for  truthfulness  was  bad,  conetlder 
all  the  transactions  involved  in  this  litiga- 
tion, consider  the  fact  that  for  four  months 
ChiUnskl  had  been  nagging  him  for  money, 
and  when  we  carefully  read  the  testimony  of 
these  two  men,  as  It  appears  In  this  record, 
we  are  bound  to  accept  the  version  of  Chllin- 
ski  as  to  what  took  place,  and  particularly 
in  view  of  the  fact  that  nothing  further  was 
done  by  Lord  until  he  learned  that  the  place 
had  been  sold,  when  he  at  once  became 
active.  TUa  must  be  regarded  in  this  pro- 
ceeding as  tantamount  to  an  abandcmment 
and  surrender  of  this  contract 

[4]  The  Chlllnskls  proceeded  to  sell  the 
premises  to  defendant  Stuart  shortly  after 
this  conversation,  but  the  deal  was  not  closed 
until  December  29th,  when  Stuart  took  an  as- 
signment of  the  Stanton  contract,  and  deeded 
certain  property  to  the  Chlllnskls,  and  paid 
the  balance  In  cash.  Stuart  frankly  states 
that  he  saw  and  read  over  the  Lord  contract 
He  was  told  by  the  Chlllnskls  and  their  at- 
torney that  the  contract  had  been  forfeited, 
but  he  made  no  inquiry  of  Lord  as  to  his 
Claim.  We  do  not  find  that  he  was  a  bona 
flde  purchaser,  but  by  the  assignment  of  the 
contract  with  Stanton  be  acquired  all  the 
rights  of  the  Chlllnskls,  no  more  and  no 
less.  If  the  Ldrd  contract  was  not  enforce- 
able against  the  Chlllnskls,  It  was  not  en- 
forceable against  their  assignee. 

[S]  Lord  soon  learned  of  this  transaction ; 
this  bill  ^as  filed  on  January  6,  1916,  pray- 
ing for  a  specific  performance  of  the  contract 
of  August  Sth.  Prior  to  filing  the  bill  no 
tender  was  made,  although  tn  the  bill  per- 
formance Is  offered.  Later,  and  on  February 
leth,  a  tender  to  defendant  Stanton  of  $2,000 
was  made,  and  on  the  same  day  a  tender  of 
14,960  was  made  to  defendant  Stuart  and 
.  a  like  tender  was  made  to  defendants  Chll- 
insU.  On  February  16th,  |2,000  was  de- 
podted  with  the  clerk  of  the  court  as  a  ten- 


der of  the  amount  due  defendant  Stanton; 
April  20th  a  supplemental  bill  was  filed  with 
leave  of  the  court  Answers  to  the  original 
and  supplemental  bills  were  filed.  An  amende 
ed  answer  In  the  nature  of  a  cross-bill  was 
filed  by  defendant  Stuart,  during  the  hearing 
of  the  case,  by  leave  of  the  court  It  was 
clearly  within  the  discretion  of  the  trial 
court  to  permit  this  to  be  done.  By  this 
amended  answer  defendant  Stuart  asks  that 
the  Lord  contract  be  declared  a  cloud  on 
his  title  and  removed.  Defendant  Stanton, 
In  the  court  below  and  In  his  brief  filed  In 
this  court,  assumes  a  neutral  attitude. 

The  case  was  advanced  for  hearing,  and 
over  a  week  was  consumed  In  taking  proofs. 
The  trial  court  found  that  the  Chlllnskla 
were  people  of  considerable  Intelligence,  un- 
derstood English  fairly,  but  had  little  experi- 
ence in  making  contracts,  and  little  luder- 
stood  the  meaning  of  many  of  the  provisions 
of  the  contract  drawn  by  Lord;  that  Lord 
was  a  clever  promoter;  that  the  contract  was 
procured  by  misrepresentation,  and  was  un- 
conscionable; that  Lord,  when  he  procured 
the  contract  was  in  no  position  financially 
to  carry  out  Its  terms,'  and  that  It  was  pro- 
cured by  him  for  speculative  purposes ;  that 
it  was  unenforceable  In  a  court  of  equity,  and 
should  be  set  aside.  The  bill  and  supplemen- 
tal bUl  were  dismissed,  and  the  prayer  of  de- 
fendant Stuart's  cross-bill  was  granted. 
Plaintiffs  were  to  be  r^wid  the  $80  paid  to 
the  Chlllnskls  and  the  costs  of  certlfjrlng  the 
abstracts. 

[6,  7]  With  this  disposition  of  the  case  we 
agree.  This  bill  Is  filed  to  procure  the  spe- 
cific performance  of  the  contract  Remedy  by 
spedflc  performance  is  not  a  remedy  of  right 
It  rests  in  the  sound  discretion  of  the  court 
That  discretion  should  not  be  exercised,  un- 
less the  case  Is  clear.  It  should  never  be  ex- 
ercised where  the  moving  party  does  not 
come  Into  court  with  clean  hands,  with  equi- 
ties in  his  favor.  This  unconscionable  con- 
tract was  procured  by  this  dever  and  irre- 
sponsible promoter  from  this  Polish  couple, 
by  misrepresentations  well  calculated  to  be- 
get confidence,  well  calculated  to  deceive. 
They  were  anxious  to  dispose  of  the  farm. 
Unskilled  and  Inexperienced  in  the  technical 
phraseology  of  legal  documents,  with  the 
glamour  of  a  millionaire  steel  man  surround- 
ing Lord,  they  were  "clay  In  the  potter's 
hands."  With  no  one  to  protect  their  rights. 
Lord  procured  from  them  a  contract  which 
gave  him  Immediate  possession,  with  no  down 
payment  so  worded  the  contract  as  to  per^ 
mlt  protracted  delays  in  perfecting  the  record 
title,  and  then  told  them  it  would  not  hold 
up  the  payment  of  their  money,  all  the  time 
holding  himself  out  as  a  man  of  means,  al- 
though whoUy  irresponsible.  Had  he  not 
made  a  fortunate  turn  in  a  real  estate  deal 
pending  this  transaction,  It  Is  highly  improb- 
able any  tender  could  have  been  made.  Hav- 
ing procured  the  contract,  he  organises  a 
$1,000   corporation,   wUIi  f600  paid  In,  to 
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handle  this  $30,000  contract,  and  assigned  tbe 
contract  to  the  corporation.  When  pressed, 
and  pressed  hard,  he  finally  consented  that 
ChlUnskl  might  sell  to  some  one  else,  re- 
mained inactive  until  after  the  sale  was 
made,  and  then  filed  this  bill,  asking  a  court 
of  equity  to  exercise  its  discretion  and  en- 
force the  contract.  Courts  of  equity  were 
not  created  to  enforce  such  transactions  as 
we  find  detailed  in  this  record,  but  they 
should  not  hesitate  to  set  them  aside. 

[I]  Some  minor  questions  are  raised  by 
plaintiffs'  counsel  which  require  considera- 
tion. We  have  referred  to  a  memorandum, 
made  August  25th,  for  the  sale  of  some  per- 
sonal property.  It  is  urged  that  Lord  has 
not  received  all  of  this  personal  property, 
and  that  part  of  the  same  is  now  Involved 
in  a  reple^;^  suit.  Ciounsel  insist  that  Chll- 
inski  should  be  decreed  to  pay  the  value  of 
some  or  all  of  this  property.  Iiord  paid  the 
$150  contemplated  by  this  contract,  hy  a 
check  which  went  to  protest.  Later  he  paid 
this  sum.  ChUinski  tesUfles  that  it  was  paid 
with  money  obtained  by  Lord  from  the  sale 
of  fish  owned  by  ChUinski ;  Lord  denies  thl& 
For  the  reasons  already  given,  we  give  cre- 
dence to  Chilinski's  testimony ;  if  it  Is  true, 
and  we  believe  it  is.  Lord  is  not  entitled  to 
an  accounting  on  this  transaction.  The  de- 
cree of  the  court  below  went  as  far  in  al- 
lowances to  plaintiff  as  the  facts  Justify. 

[•]  In  a  reply  brief,  filed  by  plaintiffs  aft^ 
er  the  case  was  submitted  in  this  court,  it  is 
urged  for  tbe  first  time  that  Stuart  lis  not 
entitled  to  affirmative  relief,  because  it 
amounts  to  the  enforcement  of  a  land  con- 
tract upon  which  the  specific  tax  required  by 
Act  91  of  the  Public  Acts  of  1911  has  not 
been  paid.  It  is  not  necessary  for  us  to  de- 
termine whether  this  is  a  case  for  the  appli- 
cation of  this  statute;  the  question  was  not 
raised  In  the  court  below,  or  in  the  original 
brief ;  under  numerous  authorities,  it  is.  too 
late  now  to  raise  it 

The  decree  of  the  court  below  is  aflSrmed, 
with  costs  to  the  defendants.  One  solicitor's 
fee  will  be  allowed. 


KUTSCHlfAB  T.  BRIGG3  MFG.  CO.  et  al. 
(No.  78.) 
(ftnpreme  Court  of  Michigan.    Jnly  26,  1917.) 

Master  and  Servant  ®=5373  —  Injuries  to 
Servant— WoBKMBaj'B  Compensation  Act— 
Injubies. 
Under  the  Michigan  Workmen's  Compenaa- 
Hon  Act  (Pub.  Acts  1912  [Ei.  Sess.]  No.  10), 
providing  for  compensation  for  accident  and  In- 
Jury  to  or  death  of  employes,  no  compensation 
can  be  recovered  except  for  accidental  injuries, 
and   hence   a   workman   who  ruptured   himself 
while  lifting  an  iron  bar  in  his  usual  maimer 
Is  not  entitled  to  compensation. 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  by  John  Eutschmar  against 
the  Briggs  Manufacturing  Company  and  the 
^tna  Life   Insurance  Company,   under  the 


Workmen's  Compensation  Act,  to  recover 
comi)ensatlon  for  personal  injuries.  Com- 
pensation was  denied  by  arbitration  com- 
mittee, but  was  allowed  on  appeal  to  the  In- 
dustrial Board,  and  defendants  bring  cer- 
tiorari.   Reversed. 

On  April  10,  1914,  claimant  was  employed 
by  respondent,  the  Briggs  Manufacturing 
Company  In  making  automobile  cushions. 
In  the  course  of  such  employment  it  was  his 
duty  to  lift  an  lion  beam  about  3  feet  Ions 
and  weighing  between  30  and  90  pounds. 
Claimant  testified: 

"I  lifted  this  beam  ofteii,  about  90  or  100 
times  a  day.  This  time  I  say  I  was  hurt  I  did 
not  fall  or  stumble  when  I  lifted  tbe  beam.  I 
picked  it  right  up,  and  something  snapped  in 
my  side.  I  did  not  fall  or  stumble.  There  was 
nothing  unusual  about  it.  The  beam  wns  about 
IV2  inches  thidc,  8  feet  long  and  weighs  about 
90  pounds." 

Plaintiff  claimed  that  at  the  time  of  his 
injury  he  told  one  Hovey  Leases  about  it. 
Leases  was  a  subforeman,  or  straw  boss, 
who  acted  as  such  under  Mr.  Overmeyer, 
who  was  foreman  of  tbe  department.  From 
the  10th  of  April  to  the  17th  of  August. 
1914,  plaintiff  worked  at  irregular  intervals 
and  in  all  about  five  weeks.  On  August  17th, 
he  went  to  Harper  Hospital,  where  an  opera- 
tion was  performed,  as  a  result  of  whidi 
his  rupture  was  cur^.  He  retnmed  to  work 
some  time  in  September.  On  October  2,  1914, 
he  made  the  following  statement: 

"Briggs  Mfg.  Co.  V.  John  Kntschmar. 

"Detroit,  Michigan,  Oct.  2,  1914. 
"Statement  of  J.  Kutschmar  of  705  Grandy 
avenue,  a  moldman  employed  bv  the  Briggs 
Manufacturing  Company:  I  am  20  years  of  age 
and  have  been  em{Moyed  by  the  Briggs  Manu- 
facturing Companv  for  the  past  3  or  4  years. 
On  April  10th,  wnich  was  (5ood  Friday,  while 
working  in  the  trimming  department,  I  was 
lifting  an  iron  beam  onto  a  mold  which  weighed 
about  90  pounds.  I  felt  a  snap  in  my  right 
side,  and  was  immediately  seized  with  a  severe 
pain,  and  it  was  necessary  for  my  partner  to 
finish  the  work.  That  was  between  4  and  6  pw 
m.,  and  I  stayed  the  rest  of  the  day  and  return- 
ed to  work  the  next  morning,  but  was  unable  t« 
work  and  had  to  go  home,  and  then  for  the  next 
couple  of  months  I  laid  about  the  house,  unable 
to  do  any  work  until  about  the  1st  of  July,  when 
I '  retnmed  to  work  with  the  aid  of  a  truss, 
but  the  rupture  continued  to  give  me  trouU^ 
and  I  finaUy  decided  to  be  operated  upon.  I 
made  arrangements  to  go  to  Harper  Hospital, 
where  the  operation  was  i)erformed  on  August 
ITtb  by  Dr.  Angus  McLean.  I  was  confined  to 
tbe  hospital  for  two  weeks,  and  my  hospital  and 
physician's  bill  amounted  to  $49.50.  I  still  owe 
|l5  of  the  expense.  I  do  not  know  at  this  time 
when  I  will  tie  able  to  return  to  work,  probably 
not  until  the  first  of  the  year.  I  did  not  report 
the  injury  to  the  Briggs  Manufacturing  Com- 
pany, for  at  that  time  I  did  not  know  that  they 
were  supposed  to  take  care  of  such  cases  as 
mine.  I  first  reported  It  to  them  on  September 
28th  to  a  man  by  tbe  name  of  Tom.  He  is  the 
man  in  charge  of  the  employment  office.  I  at- 
tended St.  Stanislaus  Paro<£ial  School,  located 
at  the  corner  of  Dubois  and  Medbury,  and  when 
I  left  I  was  in  the  A-4th  grade.  I  saw  the  no- 
tice posted  in  the  plant  regarding  tbe  compensa- 
tion law,  but  I  thought  it  only  applied  to  death 
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cases  and  cases  of  severe  injury.  I  read  the 
above  statement  and  same  is  true  in  every  par- 
ticular. John  Kutsclimar." 

Compensation  bavlng  been  refused  the  re- 
spondent by  the  Brlggs  Manufacturing  Com- 
pany, an  arbitration  was  bad,  and  claimant'a 
right  to  compensation  was  denied  by  the 
arbitration  committee.  On  appeal  to  the  Ac- 
cident Board  the  action  of  the  arbitration 
committee  was  reversed,  and  compensation 
was  allowed  in  the  sum  of  (158.  Bespond- 
ents  review  the  case  in  this  court  imder  the 
following  assignments  of  error: 

"First,  in  reversing  and  setting  aside  the 
award  of  the  committee  on  arbitration ;  second, 
in  finding  that  John  Kutscfamar  had  received  an 
injury  while  in  the  emidoy  of  the  Briggs  Manu- 
facturing Company,  arising  out  of  and  in  the 
course  of  hts  employment ;  third,  in  finding  that 
John  Kutschmar  complied  with  the  proviEions 
of  the  Workmen's  Compensation  Act  with  re- 
gard to  the  giving  to  Iiis  employer  of  the  notice 
of  injury  as  required  by  law." 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTBANDEB,  BIBD,  MOOBE,  STEEBE, 
BBOOKE,  and  FELLOWS,  JJ. 

Douglas,  Eaman  &  Barbour,  of  Detrcdt,  for 
appellants.  Crlmmins  &  Echlln,  of  Detroit, 
for  appdle& 

BBOOKE,  J.  (after  stating  the  facts  as 
above).  It  is  apparent  from  the  record  that 
tbe  committee  on  arbitration  denied  compen- 
sation upon  the  ground  that  no  notice  was 
given  to  respondents  by  claimant  under  sec- 
tion 15,  pt  2,  Act  No.  10,  P.  A.  Extra  Ses- 
sion 1912.  Tbe  board  in  reversing  the  ac- 
tion of  the  arbitration  committee  held  that 
claimant  suffered  an  accident  and  received 
an  injury  arising  out  of  and  in  tbe  course 
of  bis  employment,  resulting  in  a  hernia, 
that  the  notice  claimed  to  have  been  given 
by  the  claimant  to  Leases  was  a  sufficient 
compliance  with  section  16,  pt  2,  of  tbe  act, 
and  that  therefore  claimant  was  entitled  to 
compensation. 

Many  authorities  are  collected  in  the  brief 
filed  on  behalf  of  respondents,  tending  to 
show  tbat  a  man  occupying  a  position  such 
as  that  held  by  Leases  Is  not  a  proper  person 
to  whom  to  make  report  of  an  accident  un- 
der tbe  act.  As  we  find  it  unnecessary  to 
determine  this  question,  we  simply  Insert 
a  list  of  cases  cited,  for  the  benefit  of  the 
profession.  McLean  v.  Contractors'  Mutual 
Life  Insurance  Co.,  223  Mass.  342,  111  N.  E. 
788;  Plumby  v,  Bwart  4  Son,  Ltd.,  8  B. 
W.  C.  C.  464;    Pimm  v.  Clement  Talbot,  7 

B.  W.  0.  C.  5C5;  Jackson  v.  Vickers,  5  B.  W. 

C.  C.  432;  Hancock  v.  BrlUsh-Westinghouse 
Electric  Co.,  3  B.  W.  G.  C.  210;  Burrel  v. 
Halloway  Bros.,  4  B.  W.  O.  C.  239. 

Under  the  second  and  fourth  assignments 
of  error  It  is  argued  by  counsel  for  appel- 
lant that  the  award  was  wholly  unauthorized 
because  the  record  conclusively  shows  that 
tbe  claimant's  injury  was  not  the  result  of 
an  accident.  In  the  cn.«e  of  Adams  v.  Acme 
White  Lead  &  Color  Works,  182  Mich.  157, 


148  N.  W.  485,  L.  B.  A.  1916A,  283,  Ann. 
Cas.  191SD,  689,  this  court,  in  an  opinion 
by  Mr.  Justice  Stone,  very  carefully  consid- 
ered the  provisions  of  our  act,  distinguished 
It  from  tbe  Massachusetts  act,  and  con- 
cluded: 

"We  are  of  opinion  that  in  tbe  Micbigan  Act 

it  was  not  the  intention  of  the  Legislature  to 
provide  compensation  for  industrial  or  occupa- 
tional diseases,  but  for  injuries  arising  from  ac- 
cidents alone.' 

This  conclusion  is  predicated  in  part  up- 
on the  title  of  the  act  whldi  we  there  ,sald — 

"shows  that  the  controlling  words  are  'providing 
compensation  for  accidental  injury  to  or  death 
of  en4>Ioy£s.*  No  compensation  is  craitemplated 
except  for  sndb  injuries." 

An  examination  of  the  following  cases 
will  show  that  compensation  was  allowed 
because  of  some  unusual,  fortuitous,  or  un- 
expected happening  which  caused  the  injury 
and  which  was  In  essence  accidental  in  chai^ 
acter.  Bayne  ▼.  Blverslde  Storage  &  Cartage 
Co.,  181  Midi.  378,  148  N.  W.  412;  La  Veck 
▼.  Parke,  Davis  &  Co.,  190  Ml<dt.  604,  157 
N,  W.  72,  L.  B.  A.  1916D,  1277;  BeU  v. 
Hayes-Ionla  Co.,  168  N.  W.  179.  In  the 
case  at  bar  it  condnsively  appears  from 
claimant's  own  testimony  that  he  received 
no  accidental  injury.  He  was  engaged  at 
the  moment  of  bis  injury  in  bis  usual  and 
ordinary  employment  and  in  the  usual  and 
ordinary  way.  In  the  coarse  of  such  em- 
ployment it  was  his  daty  to  lift  the  iron 
bar  once  in  about  every  15  minutes,  about 
90  or  100  times  a  day.  We  are  of  opinion 
that  an  employ^  who  receives  an  injury  In 
the  nature  of  a  hernia,  while  engaged  In 
bis  usual  and  ordinary  employment,  with- 
out the  intervention  of  any  untoward  or  ac- 
cidental happening,  is  not  within  the  provi- 
sions of  tbe  Compensation  Act,  which  as  we 
have  held  provides  compensation  for  acci- 
dental Injury  only. 

Tbe  Judgment  is  reversed. 


ITHACA  BOLLEB  MILLS  v.  ANN  ASBOB 
B.  CO.  (Nou  9.) 

(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  Cabbiebs    <8=>76— Injtjbi   to    Goods— Ac- 
tion—Pasties. 

Where  plaintiff  shipper's  contract  with  con- 
signee called  for  the  delivery  of  tho  goods  at 
H.,  and  defendant  carrier  acknowledged  receipt 
of  tbe  goods  from  plaintiff  for  transportation 
naming  him  as  shipper,  the  contract  of  car- 
riage was  with  plaintiff,  and  he  could  maintain 
an  action  to  recover  from  defendant  for  goods 
damaged  in  shipment  without  securing  an  as- 
signment of  consignee's  rights  although  the  bill 
of  lading  designated  him  as  owner. 

[Ed.    Note. — For   other   cases,   see   Carriers, 
Cent  Dig.  H  256-271.  863.] 

2.  Cabbibbs   «s»76— Injubt  to    Shificknt— 
Action  fob  Damaobs. 

Where  goods  had  been  injured  in  transit 
that  consi^eee  inspected  the  goods  at  their  des- 
tination did  not  constitute  an  acceptance  mak- 
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ing  a  good  dellTery  placing  title  in  consignee,  bo 
as  to  require  it  to  sue  for  their  damage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C(»it.  Dig.  {{  256-271,  363.] 

3.  Cakbiebs  «=>15D(3)  —  Loss  of  Goods  — 
Pbesentation  or  Claim— Waives. 

Although  the  8hipi>er  did  not  make  a  claim 
for  damages  to  goods  shipped  over  its  railroad 
within  the  time  provided  by  the  biU  of  lading, 
where  the  claim  filed  was  retained  by  defendant 
almost  a  year  without  protest,  and  defendant 
placed  its  refusal  to  adjust  upon  distinct 
grounds,  it  waived  the  right  to  Insist  after  plain- 
tiff bad  incurred  tho  expense  of  litigation  on 
other  defenses  that  the  claim  was  not  filed 
within  such  time. 

[Bd.  Note.— For  other  cases,  see  Oarriers, 
Cent.  Dig.  {}  7U,  714.] 

4.  Appeal  Ain>  Bbrob  «=>173(6)  —  Mattbbs 
Not  Pbbsbnted  in  Coubt  Below— Review. 

Where  defendant  railway  did  not  raise  in 
the  court  below  the  question  that  a  waiver  of 
right  to  claim  demand  for  damages  came  too 
late  operates  as  a  discrimination,  such  issue 
will  not  be  considered  on  appeal. 

Error  to  Circuit  Court,  Gratiot  County; 
Kelly  S.  SeECrl,  Judge. 

Suit  by  the  Ithaca  Roller  Mllla  against  the 
Ann  Arbor  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed, with  costs. 

Argued  before  KUHN,  O.  J.,  and  STONE. 
BIRD,  MOORE,  STEERE,  BROOKE,  and 
FELLOWS,  JJ. 

Alexander  L.  Smith  and  Gustavus  Ohlln- 
ger,  both  of  Toledo,  Ohio,  and  O.  G.  Tattle,  of 
Ithaca,  for  appellant  John  W.  Myers,  of 
Ithaca,  for  appellee. 


FELLOWS,  J.  At  the  time  the  controversy 
here  involved  arose  Voorbeis  Bros,  were  con- 
ducting a  general  store  at  Homestead,  and 
plaintiff  was  ccmductlng  a  flouring  mill  at 
Ithaca.  Both  towns  are  within  the  state,  and 
are  located  on  the  line  of  defendant'^  rail- 
road. Voorbeis  Bros,  ordered  five  barrels  of 
flour  of  plaintiff  in  one-eighth  barrel  sadss. 
Tbe  price  agreed  upon  was  $5  per  barrel,  for 
which  price  plaintiff  agreed  to  deliver  tbe 
flour  to  Voorhels  Bros,  at  Homestead.  On 
June  8,  1&12,  plaintiff  delivered  tbe  flour  to 
defendant  for  siilpment,  and  a  straight  bill 
of  lading  was  issued  acknowledging  receli^t 
from  plaintiff  of  tbe  flour,  naming  it  as  the 
shipper,  and  Voorhels  Bros,  as  consignees. 
Defendant  bas  a  frelghthouse  at  Homestead, 
but  did  not  have  an  agent  there.  Within  an 
hour  after  the  arrival  of  tbe  flour  at  Home- 
stead a  member  of  tbe  firm  of  Voorhels  Bros, 
went  to  tbe  freigbthouse  and  found  that  20 
of  tbe  sacks  of  flour  were  soaked  with  oil, 
that  10  others  were  torn,  the  flour  spilled 
out,  and  only  10  sadis  were  in  good  condi- 
tion. Tbey  declined  to  accept  the  shipment, 
notified  plaintiff,  who  at  once  sent  forward 
another  shipment  of  like  amount  and  notified 
defendant's  agent  at  Ithaca  of  the  loss.  Lat- 
er a  claim  In  writing  was  made  to  defendant 
Nearly  a  year  after  receiving  this  .written 


claim  defendant  refused  to  adjust  tbe  matter 
on  grounds  which  we  shall  presently  relate, 
and  this  suit  was  instituted  In  Justice  court. 
On  appeal  the  case  was  tried  before  the  court 
without  a  Jury,  resulting  in  a  Judgment  for 
plaintiff,  to  review  wblch  defendant  sues  out 
this  writ  of  error. 

[1]  Plaintiff  sues  in  Its  own  right  and  as 
assignee  of  Voorhels  Bros.  It  is  insisted  by 
the  defendant  that  it  cannot  maintain  tbls 
action  in  its  own  right,  that  tbe  title  to  tbe 
flour  was  In  Voorhels  Bros.,  and  that  there  Is 
no  suflldent  proof  of  assignment  of  tbe  cause 
of  action  from  them  to  plalntiS;  therefore 
plaintiff  must  fftlL 

The  bill  of  lading,  as  drawn,  made  Voorbeis 
Bros,  prima  facie  the  owner  of  tbe  goods  ship- 
ped ;  this  upon  the  theory  that  where  goods 
are  shipped  through  a  carrier  to  a  third  par- 
ty,  on  delivery  to  the  shipper  of  a  bill  of  lad- 
ing, the  consignee  is  prima  fbde  the  owner. 
But  tbls  presumption  may  be  overcome  by 
proof  of  facts  showing  tbe  actual  transac- 
tion and  the  intent  of  tbe  parties.  Sturgea 
V.  Detroit,  etc.,  R.  Co.,  160  Mich.  231,  131  N. 
W.  706;  TumbuU  v.  Michigan  Central  Ry. 
Co.,  183  Mich.  213,  150  N.  W.  132.  In  the 
Instant  case  the  proof  Is  conclusive  and  un- 
disputed that  plaintiff's  contract  with  Voor- 
beis Bros,  called  for  delivery  of  tbe  goods 
to  them  at  Homestead;  tbe  defendant  ac- 
knowledged receipt  of  the  goods  for  trans- 
portation from  the  plaintiff ;  named  It  in  the 
bin  of  lading  as  the  shipper;  tbe  contract 
of  carriage  was  with  it  beyond  question 
the  plaintiff  was  the  owner  of  the  goods  until 
their  delivery  to  Voorhels  Bros.,  was  the 
owner  when  the  damage  was  done,  was  tbe 
party  with  whom  defendant  contracted,  and 
therefore  can  maintain  this  action  In  Its  awn 
right  for  the  negligent  performance  of  tbe 
contract  of  carriage  entered  Into  between  It 
and  defendant.  It  therefore  becomes  un- 
necessary for  us  to  determine  whether  the 
assignment  by  Voorhels  Bros,  to  plaintiff  of 
any  cause  of  action  they  might  have  against 
defendant  is  as  full  and  complete  as  may  be 
necessary,  or  what  the  measure  of  damages 
is  where  the  action  is  brought  by  the  con- 
signee, or  in  his  right. 

[2]  It  Is  Insisted  that  the  consignees  should 
have  accepted  the  goods  and  brought  an  ap> 
proprlate  action  for  their  damages  against 
defendant.  We  do  not  hold  that  tbey  could 
not  have  maintained  such  an  action  bad  they 
accepted  the  goods,  but  they  were  not  bound 
to  take  the  goods  in  their  damaged  condition. 
Voorbeis  Bros,  bad  no  contract  with  defend- 
ant Their  contract  was  with  the  plaintiff; 
it  was  a  contract  foi*  tbe  delivery  of  five  bar- 
rels of  flour  merchantable  and  suitable  for 
use.  The  flour  tendered  did  not  comply  with 
their  contract  with  plaintiff.  They  were  not 
bound  to  accept  it  Indeed,  If  they  had  ac- 
cepted It  they  would  have  been  obligated  to 
pay  the  contract  price.     Gill  &  Co.  v.  Nat 
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Gaslight  Co.,  172  Mich.  295,  137  N.  W.  890; 
CJolumbus  &  Hocking  Coal  Co.  &  Iron  Co.  v. 
See,  169  Mich.  661,  135  N.  W.  920.  In  de- 
clining the  shipment  Voorheis  Bros,  acted 
fully  within  their  rights;  nor  did  they,  by 
inspecting  the  goods  upon  their  arrival  at 
Homestead,  accept  them  and  thereby  make  a 
good  delivery  to  them.  YniUe-Mlller  Co.  v. 
Chicago,  etc.,  B.  Co.,  164  Mich.  58,  128  N.  W. 
1099. 

[3J  The  bill  of  lading  contained  the  usual 
clause  requiring  claims  for  loss  to  be  made  in 
writing  within  four  months.  We  have  al- 
ready stated  that  tta  soon  as  plaintiff  Iciamed 
of  the  loss  It  notified  defendant's  agent  at 
Ithaca,  and  later  filed  a  claim  in  writing. 
The  written  claim,  however,  was  not  made 
until  May  21,  1913.  Papers  relative  to  the 
claim  were  then  attached  to  it  and  it  was 
delivered  to  the  defendant  This  claim,  with 
the  papers  attached  to  it,  was  kept  by  the 
defendant  until  February  11,  1914,  without 
any  protest  or  suggestion  that  it  was  filed 
too  late.  On  the  last-mentioned  date  de- 
fendant wrote  plaintlfT  the  following  letter: 

"The  Ann  Arbor  Railroad  Company. 

"Toledo,  Ohio,  Feb.  11, 1914. 
"Refer  to 125648. 

"Itbaca  Roller  Mills,  Ithaca,  liQch.— Gentle- 
men: Herewith  returning  all  papers  in  your 
claim  amountiiig  to  $25.00,  for  loss  of  flour 
consigned  to  Voorhus  Bros.,  Homestead,  Mich. 

"Beg  to  state  that  recently  we  liare  cleaned 
up  the  entire  system  of  bU  this  kind  of  freight, 
however,  am  sorry  to  say  that  these  4S  sacks  ot 
flour  were  not  in  the  Homestead  freighthouse. 
Evidently  your  customer  has  removed  tills  ship- 
ment. 

"i  would,  therefore  suggest  that  you  commu- 
nicate Mrith  him,  as  there  is  no  question  but 
wtiat  a  good  amount  of  salvage  could  be  realized 
on  this  flour. 

"Tours  truly, 
"GES-D     [Signed]    L.  I*  Shepard,  F.  C.  A." 

Having  placed  Its  refusal  to  adjust  the 
claim  on  distinct  and  definite  grounds,  It 
has  waived  the  right  to  insist,  after  plaintiff 
has  incurred  the  expense!  of  litigation,  on 
other  defenses  then  known  to  it,  as  this  de- 
fense was.  In  the  case  of  Taylor  v.  Colum- 
bian League,  135  Mich.  231,  97  N.  W.  680, 
106  Am.  St  Rep.  392,  Mr.  Justice  Montgom- 
ery, speiaking  for  the  court,  said: 

"As  to  the  question  arising  out  of  the  first 
contention,  it  may  be  stated  that  a  waiver  of 
this  defense  wag  clearly  made  out  After  the 
death  of  Mr.  Taylor,  it  appears  tiiat  the  de- 
fendant's officers  were  in  correspondence  with 
Dr.  Pitcher,  and  were  informed  by  him  that  he 
had  treated  Mr.  Taylor  for  an  acute  ailment 
some  four  or  five  years  earlier.  With  this  in- 
formation before  them,  they  wrote  piaintiU's 
attorney,  in  response  to  a  letter  demanding  a 
settlement  of  the  claim,  declining  on  the  dis- 
tinct groimd  that  John  I.  Taylor  never  paid 
an  assessment.  No  mention  of  any  other  de- 
fense is  made;  the  ground  of  refusal  being  dis- 
tinctly stated  that  the  deceased  never  became  a 
member  of  the  order.  Tills  constituted  a  waiver 
of  other  known  defenses,  and  defendant  wUl 
not,  after  expense  of  suit  has  been  incurred,  l>e 
permitted  to  shift  ground,  and  assert  additional 
irrounds  of  defense." 


To  the  same  effect  see  Power  v.  Monitor 
Ins.  Co.,  121  Mich.  3&i,  80  N.  W.  Ill,  and 
authorities  there  cited;  Wallace  y.  U  S.  & 
M.  S.  Ry.  Co.,  133  Mich.  633,  95  N.  W.  750; 
Soper  V.  Pontlac,  etc.,  R.  Co.,  113  Mich.  443, 
71  N.  W.  853. 

[4]  But  it  is  urged  that  a  waiver  operates 
as  a  discrimination,  and  is  therefore  not  per- 
missible within  the  case  of  Georgia  F.  &  A. 
R.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  190,  36 
Sup.  Ct  541,  60  U  Ed.  948.  Defendant  filed 
request  for  findings  of  fact  and  conclusions 
of  law.  There  were  17  requests  for  flndlugs 
of  fact  and  10  requests  for  conclusions  of 
law.  In  none  of  these  is  tbere  an  Intimation 
that  this  question  is  raised,  nor  are  we  able 
to  discover  anywbere  In  the  record  a  sug- 
gestion of  this  question.  Not  having  raised 
this  question  in  the  court  below,  it  Is  not 
available  here. 

Finding  no  error  In  the  record  to  the  prej- 
udice of  the  defendant,  the  Judgment  is  at- 
firmed,  with  costs. 


GOTHRIB  et  aL  v.  LBLEBNAU  CIBOUIT 

JUDGE.    (No.  246.) 
(Supreme  Oonrt  of  Michigan.    July  26,  1917.) 

1.  Apfeai,  and  Ebbob  €=>353— Extension  ov 
Time— DiscBSETioN  of  Coxjbt. 

Where  decree  was  entered  on  July  3d  and  on 
July  11th,  claim  of  appeal  was  filed  without 
payment  of  the  statutory  fee,  and  on  January 
29th  an  extension  of  time  was  applied  for  to 
March  I'st,  and  the  appeal  fee  was  paid  March 
6th,  it  was  not  abuse  of  discretion  for  the  court 
on  March  22d  to  deny  the  motion  for  extension. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1920-1922.] 

2.  Apfbai,  and  Ebror  «=9l— Right  or  Rx- 
viEw— Chakcbbt  Casks. 

There  is  no  right  to  appeal  in  chancery  suits, 
unless  granted  by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1-4.] 

3.  Appeal   and   Ersob   «=>353— PBRFBcnna 
ItECORU— Extension    of   Tim— DiscBBnoN 

OF  COCKT. 

Judicature  Act  (Pub.  Acts  1015,  No.  314) 
c.  50,  I  19,  provides  that  any  party  desiring 
to  appeal  from  the  order  or  decree  of  the  cir- 
cuit court  in  cliancery  shall,  within  20  days  after 
the  entry  of  such  order  or  decree,  file  or  cans* 
to  be  filed  a  claim  of  appeal  in  writing,  etc., 
•  ♦  •  and  shall  also  within  the  said  20  days 
pay  a  fee  of  ^6  to  the  clerk,  provided  that  when 
any  order  or  decree  is  entered  in  vacation,  time 
for  taking  an  ap^ieal  shall  be  computed  from  the 
time  of  the  service  of  notice  of  such  decree  as 
provided  by  law.  Section  20  confers  discretion- 
ary authority  upon  the  circuit  court  or  judge  at 
chambers  to  extend  the  time  for  talcing  or  per- 
fecting an  appeal  upon  cause  shown,  not  to  ex- 
ceed one  year  from  entry  of  the  order  or  de- 
cree appealed  from.  Circuit  court  rule  66  pro- 
vides :  "A  party  shall  have  not  less  than  20  days 
after  entry  of  judgment  or  decree  for  settlemebt 
of  a  bill  of  exceptions,  in  actions  at  law,  or  of 
a  case  containing  the  evidence  for  review  in  the 
Supreme  Court  in  actions  in  equity.  *  •  • 
Subject  to  the  limitations  prescribed  by  stat- 
ute, und  upon  such  terms  and  conditions  as 
shall  be  deemed  just,  the  court  may  grant  such 
further  reasonable  time  as  shall  be  deemed  prop- 
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m  tor  a.  Bettlement  of  a  bill  of  exceptions  or 
cose,  and  may  extend  snch  time  when  proper." 
Held  that,  where  judgment  was  rendered  on 
Jviy  8d,  and  claim  of  appeal  was  filed  July 
iitfa,  a  motion  made  January  29th  for  exten- 
sion of  time  to  March  1,  1917,  was  properly  de- 
nied; the  afppeal  fee  not  being  paid  until  March 
eth. 

[Bd.  Note.— For  other  cases,  see  AiM>eaI  and 
Error,  Cent.  Dig.  §§  1920-1922.] 

Mandamus  by  Kate  Gutbrie  and  another 
against  Frederick  W.  Mayne,  as  Circuit 
Judge  of  Leleenau  county.    Writ  denied. 

Argued  before  KDHN,  0.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEfiRE, 
BROOKE,  and  FELLOWS,  JJ. 

Parin  C.  Gilbert  and  Jobn  J.  Tweddle,  both 
of  Traverse  City,  for  petitioners.  Dayton  & 
Alway,  of  Traverse  City,  for  respondent 

STEEBB,  J.  In  this  proceeding  plaln- 
tlfts  ask  a  mandatory  order  requiring  the  cir- 
cuit Judge  of  Leleenau  county  to  grant  an  ex- 
tension of  time  to  settle  a  case  for  appeal  in 
a  chancery  suit  begun  against  them  and  oth- 
ers, as  defendantsi,  by  Levi  and  Jennie 
Pheatt,  as  complainants,  in  the  circuit  court 
of  said  county,  on  January  20,  1913,  and 
decided  in  faror  of  the  latter  on  June  21, 
191&  The  bill  of  complaint  In  tliat  suit  was 
filed  to  set  aside  certain  deeds  claimed  to  be 
a  cloud  upon  complainant's  title  to  described 
lots  in  the  village  of  Leland.  The  case  was 
first  heard  and  a  decree  entered  in  favor  of 
complainants  Pheatt  on  October  24,  1913, 
which  was  seasonably  enrolled.  No  appeal 
was  taken  from  that  decree,  but  on  February 
18,  1914,  a  petition  was  presented  by  defend- 
ants for  leave  to  file  a  bill  of  review  on  the 
ground  of  newly  discovered  evidence,  and 
granted  over  complainant's  objection.  There- 
after a  stipulation  was  entered  into  between 
the  parties,  providing  that  complainants 
might  file  an  amended  bill  of  complaint  and 
"join  such  additional  parties  defendant  as 
they  may  desire."  This  was  done,  and  de- 
fendants answered  the  amended  bill,  to  which 
replication  was  filed.  The  case,  being  again 
at  issue,  was  d«ly  noticed  for  the  February, 
1915,  term  of  court  and  brought  on  for  hear- 
ing. Little,  if  any,  testimony  was  then  taken, 
and  the  case  stood  over  until  the  May  term, 
1915,  when  the  introduction  of  evidence  was 
practically  completed ;  but  defendants  asked 
and  obtained  further  time  to  secure  the  tes- 
timony of  a  witness  named  Coda,  and  the 
hearing  was  further  continued  for  that  pur- 
pose. Coda's  testimony  was  not  procured 
during  the  summer,  as  had  been  anticipated, 
and  on  October  7,  1915,  notice  of  closing 
proofs  and  hearing  the  cause  at  the  October, 
1915,  term  were  again  served  by  complain- 
ants. Defendants  then  asked  for  more  time 
to  secure  the  testimony  of  Coda  and  another 
witness,  which  was  granted  by  the  court,  and 
their  depositions  were  subsequently  filed, 
.when  the  proofs  were  again  closed.  As  part 
of  the  business  of  the  June  term,  1916,  in 
Leleenau  county,  the  case  was  taken  up  be- 


fore the  trial  judge  in  Traverse  City,  in  the 
same  judicial  circuit,  by  mutual  agreement 
of  counsel  for  the  respective  parties,  result- 
ing In  a  decree  in  favor  of  complainants,  sign- 
ed  June  21,  1916,  and  filed  In  leleenau  coun- 
ty July  3,  1916.  Counsel  for  the  respective 
parties  were  present  when  the  decree  was 
signed,  and  a  stipulation  was  then  entered 
into  between  them,  waiving  notice  of  proposed 
presentment  and  subsequent  filing  of  the  de- 
cree. On  July  11, 1916,  a  claim  of  appeal  was 
filed  by  defendants,  but  the  statutory  fee  on 
appeal  was  not  then  paid,  and  nothing  fur- 
ther was  done  by  defendants  until  January 
29,  1917,  when  a  motion  was  made  asking  an 
extension  of  time  to  March  1,  1917,  or  such 
other  time  as  the  court  thought  just,  in  which 
to  prepare  and  settle  said  case  for  review, 
and  the  ai^eal  fee  was  paid  March  6,  1917. 
This  motion  was  heard  and  denied  by  the 
court  on  March  22,  1917,  in  an  order  review- 
ing the  history  of  the  case  and  embodying 
In  substance  as  reasons  therefor  inexcusable 
delay  In  perfecting  the  appeal  and  failure  to 
pay  the  statutory  fee  within  the  specified 
time,  saying  in  part: 

"It  further  appearing  to  the  court  from  the 
affidavit  of  the  solicitor  for  defendants  that 
the  defendants  did  not  determine  upon  ordering 
a  transcript  of  testimony  from  the  stenographer 
and  of  appealing  said  cause  until  some  time  aft- 
er September  14,  1916;  •  •  •  that  the  de- 
fendants have  materially  ddayed  the  final  de- 
termination of  said  cause  by  not  securing 
promptly  the  testimony  of  deteniiant  Christo- 
pher F.  Coda,  and  have  hod  two  hearings  in  the 
court  and  should  have  promptly  determined 
whether  or  not  they  desired  to  take  sudi  cause 
to  the  Supreme  Court  without  delay ;  •  •  * 
that  ii.iid  cause  has  been  pending  upwards  of 
four  years,  and  that,  although  the  defendants 
had  asked  for  a  bill  of  review  on  the  grounds 
of  newly  discovered  evidence,  substantially  all 
the  evidence  produced  at  the  last  hearing  of  the 
canse  was  cumulative  to  that  taken  at  the  first 
hearing  and  did  not  materially  add  to  or 
strengthen  defendants'  cause;  and  that  the 
comiplainants  have  persistently  opposed  delays 
and  have  been  reasonably  diligent  in  trying  to 
secure  a  final  determination  of  this  cause.  It 
further  appearing  to  the  court  that  the  statute 
requiring  the  payment  of  $5  clerk  fee  within  20 
days  after  the  filing  of  the  decree  is  manda- 
tory and,  that  the  court  has  no  jurisdiction  to 
allow  an  appeal  where  said  clerk's  fee  has  not 
been  paid  within  the  time  limited  by  the  stat- 
ute." 

[1]  The  showing  made  In  extenuation  of 
delay  in  perfecting  the  appeal  Indicates  that 
defendants'  counsel  timely  advised  them  of 
the  decree  and  essentials  to  perfect  the  ap- 
peal, if  desired;  but  we  can  find  no  abuse 
of  discretion  on  the  part  of  the  trial  court 
In  holding  that  as  to  defendants  themselves 
no  sufficient  excuse  was  shown  for  failure  to 
promptly  Instruct  their  counsel,  in  case  an 
appeal  was  desired,  and  have  the  proper  steps 
to  that  end  seasonably  taken  within  the  time 
prescribed  by  law. 

[2, 3]  It  is,  however,  apparently  assumed 
by  plaintiff's  counsel  that  the  controlling 
reason  with  the  trial  court  for  denying  de- 
fendant's motion  was  failure  to  deposit  the 
appeal  fee  with  the  register  in  chancery 
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wltbln  20  days  alter  decree  was  filed,  wtafch 
the  court  construed  as  mandatory,  and  a  con- 
dition precedent  to  extension  of  time,  against 
which  counsel  contend  that,  because  the 
maximum  limit  within  which  the  trial  court 
may  extend  the  time  upon  cause  shown  Is 
one  year  from  entering  the  decree,  by  In- 
ference a  payment  of  the  fee  on  or  before  an 
order  extending  time  Is  made,  wltfiln  the 
year  limit,  should  be  construed  as  a  suffi- 
cient compliance  within  the  purpose  and  In- 
tent of  the  law.  There  is  no  right  to  appeal 
In  chancery  suits  unless  created  by  statute. 
SulUvan  v.  Haug,  82  Mich.  648,  46  N.  W.  796, 
10  U  R.  A.  263.  That  right  is  now  conferred 
and  goTemed  by  the  so-called  Judicature  Act 
(No.  314,  Pub.  Acts  1915),  which  became  oper- 
ative January  1,  1916.  In  section  10,  chap- 
ter 50,  of  that  act  It  Is  provided: 

"Any  party  desiring  to  appeal  from  the  order 
or  decree  of  the  circuit  court  in  chancers'  shall, 
within  20  days  after  the  entry  of  such  order  or 
decree,  file  or  cause  to  be  filed  a  claim  of  appeal 
in  writinsr,  etc.,  •  •  •  and  shall  also  within 
the  snid  20  days  pay  a  fee  of  $5  to  the  clerk : 
Provided  that,  when  any  order  or  decree  is  en- 
tered in  vacation,  the  time  for  taking  an  ap- 
peal shall  be  computed  from  the  time  of  the 
service  of  notice  of  such  decree  as  provided  bty 
law." 

In  this  case  defendants'  counsel  was  pres- 
ent when  the  decree  was  signed,  and  notice 
was  waived.  The  time  of  taking  the  appeal 
would  at  l<mgest  be  computed  from  the  time 
of  filing,  or  entry  of,  the  same  with  the  reg- 
ister. Section  20,  chapter  60,  of  the  act  con- 
fers discretionary  authority  upon  the  cir- 
cuit court  or  judge  at  chambers  to  extend 
the  time  for  talcing  or  perfecting  an  appeal 
upon  cause  shown,  not  to  exceed  one  year 
from  entry  of  the  order  or  decree  appealed 
from.  Circuit  court  rule  66,  framed  with 
Tet&cence  to  the  Judicature  Act,  provides: 

"A  party  shall  have  not  less  than  20  days 
after  entry  of  judgment  or  decree  for  settle- 
roent  of  a  bill  of  exceptions,  in  actions  at  law, 
or  of  a  case  containing  the  evidence  for  review 
in  the  Supreme  Court  in  actions  in  equity, 
*  *  *  Subject  to  the  limitations  prescribed  by 
statute,  and  upon  such  terms  and  conditions  as 
shall  be  deemed  just,  the  court  may  grant  such 
further  reasonable  time  as  shall  be  deemed 
proper  for  a  settlement  of  a  bill  of  exceptions 
or  case,  and  may  extend  sudi  time  when  prop- 
er.   •    •    *•• 

The  rule  makes  no  direct  reference  to  the 
statutory  requirement  that  the  fee  for  appeal 
shall  be  paid  within  the  20  days  and  does  not 
attempt  to  authorize  Its  extension.  That 
limitation  is  prescribed  by  statute,  and  the 
power  to  grant  such  further  reasonable  time 
as  shall  be  deemed  proper  for  settlement  of 
a  case  in  equity  Is  made  subject  to  statutory 
limitations.  In  support  of  the  contention 
that  the  time  limit  for  paying  the  fee  for  ai>- 
peal  is  not  Jurisdictional,  and  may  be  ex- 
tended by  the  court  In  connection  with  ex- 
tension of  time  to  otherwise  perfect  an  ap- 
Iteal  within  the  year,  counsel  for  plaintiffs 
quote  the  following  from  Lum  v.  FalrbanlLS, 
155  Mich.  23,  118  N.  W.  578: 


"We  are  of  opinion  that  under  the  statute 
of  1007  an  appeal  is  not  perfected  until  the 
register's  fee  la  paid,  and  as  the  time  for  per- 
fecting an  appeal  is  limited  to  one  year  from 
the  filing  of  the  decree,  and  cannot  be  extended, 
an  appeal  is  not  taken  and  perfected  if  the 
fee  is  not  paid  nntU  after  the  year  has  elapsed." 

Chancery  appeals  were  then  governed  by 
Act  340,  Pub.  Acts  1907,  which  provided  that 
"in  cases  not  heard  or  tried  in  op«i  court" 
the  fee  should  be  paid  upon  filing  the  claim 
of  appeal,  but  in  "suits  heard  In  open  court" 
the  fee  was  not  required  to  be  paid  until  the 
settled  case,  or  transcript,  certified  by  the 
trial  judge,  was  filed  with  the  register  of  the 
trial  court    It  is  also  said  In  the  I^im  Case : 

"By  Its  terms  this  act  limits  the  time  for  per- 
fecting an  appeal  to  one  year  from  the  filing  of 
the  decree,  and  requires  that  the  reglater's  fee 
be  paid  when  the  settled  case  is  filed  with  the 
register.  It  has  been  held  that  the  requirement 
of  this  statute  relative  to  payment  of  the  fee  is 
mandatory.  Thompson  v.  McKay,  154  Mich. 
228  [117  N.  W.  624].  So  that,  whether  we  con- 
sider the  appeal  as  taken  and  perfected  under 
1  Comp.  Laws,  |  552,  or  under  the  statute  of 
1907.  the  appeal  must  be  dismissed,  unless  it 
should  be  said  that  the  right  to  a  dismissal 
has  been  waived.  There  has  been  no  waiver; 
for,  although  it  appears  that  counsel  for  a/ppei- 
lee  have  since  August  last  urged  counsel  for  the 
appellant  to  exp«lite  the  hearing  of  the  case, 
they  did  not  know,  and  we  think  were  not  re- 
quired to  learn,  that  a  delay  of  nearly  four 
months  occurred  because  the  registers  fee  was 
not  paid,  and  that  it  wag  finally  paid  after  the 
lapse  of  the  time  for  perfecting  the  appeal. 

In  Thompson  v.  McKay,  supra,  Involving 
the  same  act,  it  Is  said: 

'The  payment  of  the  fee  to  the  register  is 
mandatory  and  jurisdictional.  •  •  *  The  fee 
was  paid  four  months  after  the  transcript  was 
presented  to  the  register.  This  statute  was  in- 
tended to  expedite  the  matter  of  taking  appeals 
in  chancery  to  this  court  *  *  *  Tl»ere  is  no 
question  of  discretion  here.  It  is  a  matter  of 
construction." 

We  are  of  opinion  that  the  learned  circuit 
Judge  both  rightly  construed  the  statute  and 
acted  within  his  authorized  discretion  In 
disposing  of   the  motion. 

The  writ  of  mandamus  petitioned  for  Is 
therefore  denied. 


SLATTERY  v.  TILLMAN  et  al.    (No.  &) 
(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  Replevin  ®=>76— Detention  of  Pbopebtt 
—Dam  A  OE9— Evidence. 

Evidence,  in  replevin  for  an  auto,  as  a  basis 
for  damages  for  unlawful  detention,  that  it  bad 
been  in  use  up  to  tlie  time  defendant  received  it, 
and  had  earned  in  the  previous  month  a  certain 
amount,  is  not  open  to  objection  of  being  wholly 
speculative  and  conjectural. 

[Ed.    Note. — For   other   cases,   see   Replevin, 
Out  Dig.  U  305,  306.] 

2.  Afpkai.  and  Ebbob  ^=>1060(1)— Hasuubs 
Ebbobt— Admission  of  Evioenck. 

In  replevin  of  an  auto,  involving  rights  of 
defendants  to  compensation  for  repairs  of  in- 
jury inflicted  while  thdr  employe  was  driving  it 
to  test  a  clutch  therein  which  they  had  repaired, 
permitting  plaintiff  to  show  custom  of  defend- 
ants to  try  out  an  auto  after  they  bad  put  in  a 
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clatch,  or  anything  of  the  kind,  if  error,  was 

harmless. 

[Ed.  Note. — ^For  other  cases,  see  Appenl  and 
Error,  Cent  Dig.  f|  1068,  1069,  4153,  415T.] 

3.  Appeal  and  Errob  <g=>204(l)  —  Review  — 
Objections  Below. 

Admission  of  evidence  cannot  be  complained 
of  in  the  absence  of  objection  or  exception. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1149,  1258.  1259,  1274- 
1277, 16e»;  Trial,  Cent  Dig.  f  172.] 

4.  Baii,ui:nt  <S=931(3)— Claiu  roR  Rbpairs— 

Evidence. 
Evidence  in  replevin,  invdlring  qnestion  of 
repairs  b^  defendants  of  injury  to  plaintiffs 
auto,  inflicted  by  their  employ^,  tiaving  been 
made  under  contract,  express  or  implied,  enti- 
tling them  to  compensation,  held  to  justify,  if 
not  require,  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §  181.] 

Error  to  Circuit  Court,  Houghton  County ; 
Patrick  H.  O'Brien,  Judge. 

Action  by  Patrick  Slattery  against  A.  A. 

Tillman  and  another.    Judgment  for  plaln- 

.  tiff,  and  defendants  bring  error.    Affirmed. 

The  following  facts  appear  imdlsputed  In 
tbls  record:  On  August  2,  1916,  the  plaintiff, 
being  the  owner  of  an  automobile,  caused  it 
to  l>e  delivered  at  the  garage  of  defendants 
for  the  purpose  of  having  certain  repairs 
made  to  the  clutch.  The  repairs  were  made 
on  that  day  at  a  cost  of  $34.36<.  PlaintlfT's 
son,  wlio  was  employed  by  his  father,  was  In 
defendant's  garage  when  the  Job  was  com- 
pleted. Defendant's  son  ran  the  car.  back 
and  forth  upon  the  floor  of  the  garage  three 
or  four  times  to  test  the  clutch,  and  there- 
after ran  it  out  upon  the  street  and  around 
the  block.  Defendant's  son  was  an  employ^ 
in  the  defendant's  garage.  After  the  car 
had  been  run  o  round  the  block  plalntifTs 
son  said  to  defendant's  son:  "Try  it  on  a 
hill.  See  how  the  clutch  will  pulL"  Where- 
upon defendant's  son,  who  was  sitting  in  the 
front  seat,  asked  one  Boach,  who  had  been 
engaged  in  the  repair  of  the  clutch,  to  get 
in  the  front  seat  with  him  and  plaintifTd 
SOD,  and  one  Beaucbamp  occupied  the  rear 
seat. 

Roach,  who  was  sworn  on  behalf  of  the 
plaintlil,  testified  as  follows: 

"After  driving  up  and  down  Hancock  street, 
we  went  op  around  White  street,  past  the  Scott 
Hotel,  and  what  is  commonly  known  as  'Hairpin 
Turn,  and  turned  to  the  left  and  went  down 
past  the  schoolhouse,  intending  to  go  down  town, 
1  believe,  over  Elevation  street.  We  went  down 
Oak  street  till  we  got  to  Elevation  street  and 
there  we  turned  over.  We  were  running  at  a 
good  rate  of  speed  when  we  turned  the  comer, 
and  I  don't  know  what  happened." 

The  overturning  of  the  car  damaged  the 
radiator,  broke  the  wind  shield  and  the 
steering  wheel,  and  plaintiff's  son  sustained 
a  fracture  of  one  leg.  The  car  was  removed 
to  the  garage  of  deftodants  where,  without 
consultation  with  any  person,  they  immedi- 
ately commenced  to  repair  it    A  day  or  two 


later  plaintiff  Mmself  went  to  defendants' 
garage,  and  there  had  a  conversation  with 
defendant  A.  A.  Tillman,  in  the  course  of 
which  he  expressed  the  belief  that  the  car 
oould  not  be  repaired,  but  was  assured  by 
Tillman  that  it  could  be  made  as  good  as 
new.  At  this  conversation  plaintiff  neither 
authorized  nor  requested  repairs  to  be  made, 
nor  did  defendant  notify  plaintiff  tlkat  he 
would  make  said  repairs  at  plalntifTs  ez- 
I)ense.  Plaintiff  testified  that  he  understood 
that  defendants,  recognizing  their  responsi- 
bility for  the  damage  to  the  madilne,  were 
making  the  repairs  at  their  own  expense, 
while  defendant  TUlman  testified  that  he 
made  the  repairs  believing  plaintiff  to  be  lia- 
ble therefor,  and  in  the  expectation  that  he 
would  receive  proper  compensation  for  the 
same.  The  repairs  to  the  machine  having 
been  completed  by  the  30th  day  of  August, 
plaintiff's  son  demanded  the  same  on  behalf 
of  the  plaintiff,  and  tendered  to  defendant 
the  sum  of  $^4.36,  the  amount  of  the  cost 
of  repairs  to  the  clutch.  Defotdant,  how- 
ever, refused  to  deliver  the  machine  unless 
the  entire  cost  of  repair  was  paid,  which, 
together  with  the  $34.36,  amounted  to  $108. 
Plaintiff  thereupon,  and  <Mi  the  2d  day  of 
September,  secured  possession  of  his  machine 
by  a  writ  of  replevin. 

At  tite  conclusion  of  the  testimony  a  mo- 
tion for  a  directed  verdict  in  favor  of  de- 
fendant was  denied.  The  court,  after  stat- 
ing the  claims  of  the  parties,  charged  the 
Jury  in  part  as  follows: 

"Now,  gentlemen  of  the  jury,  the  burden  of 
proof  is  upon  the  plaintiff  to  establish,  by  a 
fair  preponderance  of  the  evidence,  all  of  the 
facts  upon  which  he  bases  his  right  to  recover 
in  this  case,  and  there  is  no  dispute  that  the 
plaintiff  is  the  owner  of  the  car,  and  the  only 
question  for  you  gentlemen  to  decide  will  be  as 
to  whether  or  not  the  plaintiff  was  liable  for 
the  repairs  made  on°  tb^  car  after  the  damage 
was  done  to  the  car  in  the  accident. 

"The  burden  of  proof  is  upon  the  defendants 
to  show  that  the  plaintiff  is  liable  for  the  re- 
pairs made  to  the  car  after  it  was  damaged  in 
the  accident.  The  burden  of  proof  is  upon  the 
defendants  to  show  that  they  had  a  lien  on  the 
car  for  such  damages,  and  I  charge  you  as  a 
matter  of  law  that,  if  the  defendants  show  by  a 
fair  preponderance  of  the  evidence  that  the 
plaintiff  assumed  liability  for  those  repairs  made 
after  the  accident,  then  the  defendants  would 
have  a  lien  upon  the  car  for  the  amount  of  re- 
pair and  reasonable  value  of  those  repairs,  and 
there  is  no  dispute  about  that,  amounting  to 
$73.50,  and  your  verdict  in  that  event  would 
be  for  the  defendants. 

"On  the  other  hand,  if  the  defendants  fail  to 
establish  by  a  fair  preponderance  of  the  evidence 
that  the  plaintiff  is  liable  for  those  repairs  made 
after  the  accident,  then  your  verdict  should  be 
for  the  plaintiff,  because  in  that  event  the  de- 
fendants would  have  no  lien  on  the  car  at  all, 
for  the  reason  that  they  would  lose  their  lien 
after  the  tender  made  by  the  plaintiff,  in  regard 
to  which  there  is  no  dispute,  of  $34.26,  and  your 
verdict  would  be,  in  that  event,  for  the  plaintiff, 
allowing  the  plaintiff  such  damages  for  the  un- 
lawful detention  of  the  car  as  you  may  find  to 
be  established  by  the  evidence.  It  appears  that 
the  car  was  not  delivered  for  two  or  three  days, 
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either  for  one,  two,  or  three  days,  say,  after  it 
was  demanded  by  ue  plaintiff's  son. 

"The  burden  of  proof  is  upon  the  plaintiff  to 
prove  bis  damages  by  a  fair  preponderance  of 
the  evidence. 

"Now,  gentlemen  of  the  jury,  you  are  not  try- 
ing the  question  in  this  case  as  to  who  was  lia- 
ble for  the  accident  that  occurred  on  the  hill, 
and  the  only  reason  why  that  testimony  is  in- 
troduced in  this  case  and  admitted  is  for  the 
purpose  of  aiding  you  in  determining  the  main 
question  as  to  whether  or  not  the  defendants 
Toluntarily  repaired  that  car  at  their  own  ex- 
pense, without  any  expectation  of  holding  the 
plaintiff  liable  for  the  repairs,  or  whether  they 
repaired  that  car  under  drcumstancea  which 
malce  the  plaintiff  liable  to  pay  for  the  repairs. 

"Now,  gentlemen  of  the  jury,  if  the  plaintiff 
stood  by  and  knew  that  the  defendants  were  re- 
pairing the  car,  and  from  all  of  the  circum- 
stances had  reason  to  believe  that  the  others 
were  repairing  the  car  at  the  plaintiCTs  expense 
and  not  their  own  expense,  then  the  plaintiff 
would  be  liable  for  those  repairSj  even  though  he 
did  not  expressly  order  the  repairs.  But,  on  the 
other  hand,  if  the  defendants  assumed  and  un- 
dertook to  repair  the  car  at  their  own  expense, 
and  if  the  plaintiff  supposed  from  the  circum- 
stances, and  had  good  reason  to  suppose,  that 
the  defendants  were  repairing  the  car  at  their 
own  expense,  and  not  expecting  to  charge  him 
for  the  repairs,  then  the  plaintiff  would  not  be 
liable  for  the  repairs,  and  consequently  the  de- 
fendants would  have  no  lien  upon  the  car  for 
those  repairs,  and  would  have  no  right  to  hold 
the  car  after  it  was  demanded,  and  the  sum 
tendered  for  the  repairs  that  had  been  made  be- 
fore the  accident. 

"Now,  as  I  say,  the  burden  of  proof  is  upon 
the  defendants  to  establish  by  a  fair  preponder- 
ance of  the  evidence  the  plaintifTs  liability  for 
those  repairs  made  after  the  accident;  and,  if 
you  find  from  all  the  circumstances  that  the 
plaintiff  is  impliedly  liable  to  pay  for  those  re- 
pairs, then  it  was  his  duty  to  tender  the  full 
amount  of  the  defendants'  bill  before  he  could 
obtain  possession  of  his  car,  and,  having  failed 
to  do  that,  lie  would  have  no  right  to  bring  a 
suit  of  replevin,  and  your  verdict  in  that  event 
would  be  for  the  defendant.  On  the  other  hand, 
it  the  defendants  have  failed  to  establish  that 
fact  by  a  fair  preponderance  of  the  evidence, 
that  is  to  say,  that  tiie  plaintiff  assumed  that 
liability,  then  your  verdict  must  be  for  the  plain- 
tiff." 

A  verdict  was  returned  In  favor  of  the 
plaintiff,  with  damages  for  unlawful  deten- 
tion by  the  defendants  in  the  sum  of  $20. 

Argued  before  KUHN,  O.  J.,  and  Sl'ONBi, 
BIRD,  MOOBE,  STEBRB,  BROOKE,  and 
FELLOWS,  JJ. 

Burrltt  &  Burrltt,  of  Hancock,  for  appel- 
lants. Anth<Hiy  Lucas,  of  Calumet,  for  ap- 
pellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  Defendants,  reviewing  the  case  in 
this  court,  rely  upon  the  following  errors: 

"First.  Error  committed  by  the  court  in  per- 
mitting plaintiff  to  show  previous  earnings  of 
his  car  as  a  basis  for  damages,  and  refusal  to 
strike  such  testimony  on  motion.  (Assignments 
of  error  1,  2,  4,  5,  and  6.) 

"Second.  Error  committed  by  the  court  in 
permitting  plaintiff  to  offer  evidence  as  to  the 
custom  of  defendants'  garage.  (Assignments  of 
error  8.) 

"Third.  Error  committed  by  tlie  court  in  re- 
ceiving testimony  as  to  what  was  said  by  de- 
fendant  TiUman   concerning  the    careless   and 


reckless  driving  of  his  son.    (Assignment  of  er- 
ror 8.) 

"Fourth.  Error  committed  in  the  charge  of  the 
court  (Assignments  of  error  14  to  19).  Error 
committed  by  the  court  in  not  directing  a  ver- 
dict for  the  defendants.  (Assignment  of  er- 
ror 9)." 

[1]  First  As  a  basis  for  recovering  dam- 
ages for  the  unlawful  detention  of  the  ma- 
chine, plaintiff's  son  was  permitted  to  testU^r, 
over  objection,  to  the  fact  that  the  car  In 
question  had  been  In  use  up  to  the  day  it 
was  delivered  to  the  defendants  for  r^MUrs, 
and  that  it  had  earned  in  said  month  over 
$300,  or  an  average  of  over  $10  per  day. 
Books  of  account  were  produced  to  verily  the 
testimony  of  the  plaintiff  in  this  regard.  It 
is  the  contention  of  defendants  that  this  tes- 
timony was  Improperly  admitted,  and  that 
it  was  an  Improper  basis  for  the  assessment 
of  damages,  because  wholly  speculative  and 
conjectural  (citing  Aber  t.  Bratton,  60  Mich. 
357,  27  N.  W.  664,  Dowaglac  Maufg.  Co.  ▼. 
C3orbit,  127  Mich.  473,  86  N.  W.  954,  87  N.  W. 
886;  Truman  v.  Case  l%reshing  Machine  Co., 
169  Mich.  153,  135  N.  W.  89).  We  are  of 
opinion  that  the  case  at  bar  is  readily  dis- 
tinguishable from  those  dted,  and  that  it 
falls  rather  within  the  reasoning  of  Allison 
v.  Chandler,  11  Mich.  542,  and  EUtzai  v. 
Hubert,  165  Mich.  650,  131  N.  W.  449. 

[2]  Second.  Claud  Boacb,  one  of  defend- 
ant's employes  and  the  man  who  was  in  the 
machine  at  the  time  of  the  accident,  was  per- 
mitted to  give  the  following  testimony  over 
objection: 

"Q.  What  was  the  custom  of  Mr.  Tillman's 
garage  for  the  time  ynu  had  been  working  there 
as  to  trying  out  cars  after  they  had  been  brought 
there  for  repairs?  A.  Usually  if  a  clutch  or 
anything  of  that  kind,  any  vital  part,  is  put  in 
the  car,  it  is  tried  out  on  the  road  to  find  out 
whether  they  were  right  or  not  In  order  to 
test  a  clutch  you  have  to  have  a  rough  or  hilly 
road  to  find  out  whether  it  is  transmitting  the 
power.  You  would  have  to  climb  a  hill  or  give 
it  hard  going." 

Tliere  was  no  prejudicial  error  In  the  ad- 
mission of  this  testimony. 

[3]  Third.  We  are  unable  to  discover  any 
objection  or  exception  covering  the  elj^th  as- 
signment of  error. 

[4]  Fourth.  It  was  and  is  the  claim  of  de- 
fendants that  they  were  entitled  to  a  lien 
upon  the  car  for  the  value  of  the  labor  and 
material  expended  in  and  about  its  repair 
after  the  accident,  upon  the  theory  that  the 
defendant's  son  in  running  the  car  up  and 
6owa  the  hill  for  the  purpose  of  testing  the 
(dutch  was  acting  as  the  agent  of  plaintiff, 
through  the  request  of  plaintiff's  son  and 
employs.  We  think  it  conclusively  appears 
from  this  record  that  at  the  time  of  the  acci- 
dent the  car  was  in  the  possession  of  the  de- 
fendants, and  that  a  request  by  plaintllTs 
agent  for  a  demonstration  of  the  thorough- 
ness and  value  of  the  repairs  contracted 
for  was  a  reasonable  one.  It  seems  to  us 
clear  ttat  In  acceding  to  the  request  for  this 
demonstration,  defendant's  son  was  acting 
within  the  scope  of  his  employment,  even 
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tboQgb  be  was  not  spedflcelly  directed  to  per- 
form said  act  by  his  masters,  the  defendants. 
The  Jnry  by  their  verdict  have  found  that 
there  was  no  contract,  either  express  or  Im- 
plied, between  the  parties  by  the  terms  of 
which  the  plaintiff  either  ordered  or  agreed 
to  pay  for  the  repairs  in  question,  and  under 
the  conceded  facts  in  the  case  we  do  not  see 
bow  they  could  have  well  reached  a  different 
oonclnslon. 

It  is  the  contention  of  the  defendants  that, 
the  facts  bdng  conceded,  the  court  shoald 
have  directed  a  verdict  in  their  favor  as  a 
matter  of  law.  With  tbis  contention  we  are 
unable  to  agree.  Inasmuch  as  the  jnry  reach- 
ed a  proper  conclusion  under  the  charge  snb- 
mlttlng  the  question  to  than,  it  la  unnecessary 
to  determine  tliat  the  plaintiff  was  entitled 
to  the  direction  of  a  verdict  npon  all  qnes- 
ttoos  except  as  to  the  measure  of  damages. 

The  judjsmait  is  affirmed. 


CITT  BANK  &  TRTTST  CO.  v,  ATWOOD. 

(No.  96.) 
(Supreme  Court  of  Michigan.    July  26.  1917.) 

1.  CoNTBACTB  «=»2  —  Vaxiditt— What  Law 
Govrains. 

Where  residents  of  Alabama  entered  into  a 
contract  in  that  state,  the  Alabama  lawi  gov- 
ern the  validity  of  the  contract 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  n  2,  41, 145.] 

2.  HtJBBAHD   AND    WiFB    ®=>85(1)— CONTBAOTS 

OF  xyxnc. 
Code  Ala.  1907,  |  4492,  declares  that  a  wife 
baa  full  capacity  to  contract  as  if  she  was  sole, 
except  as  otherwise  provided  by  law,  while  sec- 
tion 4494  provides  that,  if  the  husband  be  of 
sound  mind,  and  has  not  abandoned  her,  or  be 
not  a  nonresident  of  the  state,  or  be  not  im- 
prisoned under  conviction  for  crime,  a  wife  can- 
not alienate  or  mortgage  her  lands  without  the 
assent  end  concurrence  of  her  husband.  Section 
4497  declares  that  the  husband  and  wife  may 
contract  with  each  other,  but  all  contracts  into 
which  they  enter  are  subject  to  the  rules  of  law 
as  to  contracts  by  and  between  persons  stand- 
ing in  confidential  relations,  but  the  wife  shall 
not,  directly  or  indirectly,  l>ecome  the  surety  for 
her  husband.  Defendant,  a  resident  of  Ala- 
bama, relying  on  the  business  acumen  of  her 
husband,  executed  a  note  in  favor  of  plaintiff 
bank  to  secure  a  loan  for  a  corporation  of  which 
the  husband  was  an  officer.  The  husband  in  no 
way  became  liable  on  the  note,  and  corporate 
stock  was  issued  to  defendant,  who  was  already 
a  stockholder,  which  was  pledged  as  collateral 
for  the  loan.  Held,  that  recovery  on  the  note 
could  not  be  defeated  on  the  ground  that  defend- 
ant was  a  surety  for  the  corporation  of  which 
her  husband  was  an  officer;  the  Alabama  stat- 
utes allowing  her  complete  freedom  of  contract 
save  in  that  particular. 

TBi.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {f  334,  836,  337.] 

3.  PBINCIPAI.  and  SnBBTT  €=3lO  —  StTBJtTT  — 

Who  la 
A  surety  Is  one  who  contracts  to  answer  for 
a  debt,  default,  or  miscarriage  of  another,  assum- 
ing an  obligation  accessorial  to  that  of  the  prin- 
cipal debtor,  the  word  "surety"  meaning  a  co- 


Bromisor,  and  where  there  was  no  such  Joint 
ability,  no  contract  of  suretyship  is  involved. 
[Kd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  23-27.] 

Error  to  Circuit  Conrt,  Montcalm  County; 
Frank  D.  M.  Davis,  Judge. 

Action  by  the  City  Bank  &  Trust  Company 
against  Jennie  Atwood.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Reversed,  and  new  trial  granted. 

Argued  before  KXJHN,  C.  J.,  and  STONE, 
OSTBANDER,  BIRD,  MOORE,  STEEBE, 
BROOKE,  and  FELLOWS,  JJ. 

John  W.  Dasef,  of  Stanton,  and  E.  J. 
Bowman,  of  Greenville,  for  appellant.  N.  O. 
Grlswold,  of  Greenville,  for  appellee. 

STEERB,  J.  Plaintiff  brought  this  action 
in  the  drcolt  court  of  Montcalm  county  npon 
a  promissory  note  given  by  defendant  to  it, 
dated  at  Mobile,  Ala.,  April  20,  1907,  payable 
on  demand  at  plaintiff's  bank  in  Mobile.  The 
note  itself  Is  in  customary  form,  followed  by 
a  supplemental  provision  pledging  as  collat- 
eral to  it  600  shares  of  the  Maim  Lumber 
Company,  a  corporation.  The  declaration  ia 
upon  the  common  counts  in  assumpsit  with 
a  copy  of  the  note  made  a  part  of  ttte  decla- 
ration. 

Defendant  pleaded  the  general  Issue  with 
special  notice  of  the  defense  that  she  was  a 
married  woman  and  the  note  was  given  with* 
out  consideration  to  her,  at  the  request  of  her 
husband,  not  for  her  benefit,  and  the  pro- 
ceeds were  not  her  property. 

The  case  was  tried  before  the  coart  without 
a  Jury.  Findings  were  made  and  filed  by  the 
court  upon  request  of  counsel.  The  portlona 
material  to  an  understanding  of  the  issues 
involved  and  qnestiona  raised  here  are  as 
follows : 

"Plaintiff  is  doing  a  banking  business  in  the 
city  of  Mobile,  in  the  state  of  Alabama,  and  ia 
a  resident  of  that  state.  The  defendant  is  the 
wife  of  Guy  W.  Atwood,  who  resided  in  the 
city  of  Mobile  and  state  of  Alabama  during  the 
greater  part  of  the  years  of  1906  and  1907.  Guy 
W.  Atwood  at  the  time  was  secretary  and  treas- 
urer and  manager  of  the  Mann  Lumber  Compa- 
ny, which  company  was  a  corporation  organized 
under  the  laws  of  the  state  of  Michigan  and  do- 
ing business  in  the  state  of  Alabama.  On  or 
about  the  1st  day  of  June,  1906,  the  said  Mann 
Lumber  Company  was  indebted  to  the  plaintiff 
for  borrowed  money  to  the  amount  of  121,995.94 
for  which  the  said  plaintiff  held  its  obligations. 
The  said  Mann  Lumber  Company  had  also  pur- 
chased timber  upon  contracts  on  which  pay- 
ments were  then  maturing,  and  it  had  not  money 
to  meet  such  payments  on  said  timber  contracts, 
and  through  the  said  Guy  W.  Atwood  the  said 
Mann  Lumber  Company  kpplied  to  the  plaintiff 
for  a  further  loan  of  $3,000. 

"The  plaintiff,  through  its  president,  stated  to 
the  Mann  Lumber  (Company,  through  its  sec- 
retary and  treasurer,  that  the  Mann  Lumber 
Company  had  borrowed  to  its  limit,  and  that  the 
plaintiff  could  not  lend  any  more  money  to  the 
Mann  Lumber  Company.  The  plaintiff  then 
suggested  to  the  secretary  and  treasurer  of  the 
Mann  Lumber  Company  and  the  husband  of  the  , 
defendant  that  it  bad  money  to  loan,  and  that  if 
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the  wife  of  the  said  Guy  W.  Atwood  would  make 
a  note  for  $3,000  aod  secure  it  with  stoc^  of  the 
Mann  Lumber  C!ompany  and  have  the  avails  of 
the  note  or  notes  credited  to  the  account  of  the 
defendant  with  the  plaintiff,  and  make  her  check 
to  the  said  Guy  W.  Atwood  or  Mann  Lumber 
Company  for  the  avails  of  it,  so  that  the  trans- 
action would  not  appear  to  he  for  the  benefit 
of  the  said  Guy  W.  Atwood  or  the  Mann  Lum- 
ber Company,  that  the  plaintiff  would  then  make 
the  loan. 

"Thereupon,  about  the  1st  day  of  June,  1908, 
the  defendant  and  her  husband,  Guy  W.  Atwood, 
went  to  the  lobby  of  the  bank  office  of  the  plain- 
tiff, and  there  the  defendant,  at  the  request 
of  her  husband,  signed  three  notes  of  $1,000 
each,  and  gave  them  to  her  husband,  who  took 
them,  and  issued  stock  of  the  Mann  Lumber 
Company  to  Jennie  Atwood  and  deposited  the 
stock  as  collateral  for  the  security  of  said  notes 
with  the  plaintiff,  who  thereupon  passed  the 
amonnt  of  $3,000  to  the  credit  of  the  said  Jen- 
nie Atwood,  and  the  said  Jennie  Atwood  also  at 
the  same  time  she  signed  said  notes  signed  a 
check  for  $3,000  in  favor  of  the  said  Guy  W. 
Atwood,  for  that  amount,  which  check  the  said 
Guy  W.  Atwood  indorsed  over  to  the  Mann 
Lumber  Company  and  used  the  avails  in'  its 
business.  The  defendant  had  no  part  of  the 
avails  of  said  notes  for  her  individual  uae  or  for 
the  benefit  of  her  estate,  and  was  not  to  have 
any  part  of  the  avails  of  said  notes  for  the  use 
and  benefit  of  her  estate,  which  fact  was  well 
known  to  the  plaintiff  at  the  time  of  making 
said  loan. 

"Said  notes  were  renewed  from  time  to  time 
and  payments  made  thereon,  until  on  April  20, 
1907,  there  remained  a  balance  due  upon  said 
notes  of  $1,400,  the  defendant  signing  from  time 
to  time  renewal  notes,  and  on  April  20,  1907,  at 
the  request  of  the  said  Guy  W.  Atwood,  she 
signed  the  note  in  question  in  this  suit,  but 
the  defendant  never  at  any  time  received  any 
consideration  therefor  for  her  own  nse  or  for  the 
benefit  of  her  estate.  The  payments  Uiat  were 
made  from  time  to  time  by  which  said  original 
indebtedness  was  reduced  were  made  by  checks 
of  the  Mann  Lumber  Company  and  received  by 
the  plaintiff  to  apply  upon  said  obligation.  The 
defendant  never  made  any  payments  whatever 
npon  said  notes. 

"The  note  in  suit  was  payable  on  demand,  and 
interest  was  b^d  thereon  up  to  June  19,  1907. 
By  its  terms  it  should  draw  interest  at  ^e  rate 
of  7  per  cent,  per  annum  until  maturity,  and  the 
legal  rate  prevailing  in  Alabama  after  maturity. 

"No  evidence  was  offered  of  any  demand  ever 
having  been  madeby  the  plaintiff  upon  the  de- 
fendant, and  no  evidence  was  offered  showing  the 
legal  rate  of  interest  in  Alabama.  At  the  time 
of  the  commencement  of  this  suit  the  plaintiff 
was  atai  a  resident  of  the  city  of  Mobile,  Ala., 
and  the  defendant  was  a  resident  of  the  state  of 
Idaho. 

"Copies  of  four  sections  of  the  statutes  of 
Alabama,  together  with  the  certificate  of  the 
secretary  of  state  appended  thereto  showing  that 
such  statutes  were  in  force  in  1006  and  1907, 
were  offered  and  received  in  evidence  without 
objection. 

"There  was  no  evidence  offered  of  the  value  of 
the  certificate  of  stock  of  the  Mann  Lumber 
Company  held  by  the  plaintiff  as  collateral  to 
said  defendant's  obligation,  or  whether  the  plain- 
tiff had  or  had  not  availed  itself  of  its  right  to 
sell  such  stock  or  to  purchase  same  for  iti  own 
use,  as  it  was  authorized  to  do,  under  the  terms 
of  the  obligation  declared  upon. 

"I  further  find  that  the  transaction  took  the 
course  above  outlined  for  the  purpose  of  avoid- 
ing the  appearance  that  the  moneys  were  loaned 
to  the  Mann  Lnmber  Company,  and  that  in  sub- 
stance the  loan  was  made  to  tiie  husband  of  the 
defendant  for  the  use  and  benefit  of  the  M«iiq  i 


Lnmber  Company,  and  that  in  substance  the 
defendant  was  a  surety  only. 

"Conclusions  of  Law. 

"Undet  the  common  law  in  force  in  all  th« 
states  of  the  United  States,  except  where  chang- 
ed by  statute,  a  married  woman  is  not  liable  on 
any  obligation  made  for  the  benefit  of  another. 
The  plaintiff  in  this  case  is  not  entitled  to  recov- 
er.   Let  judgment  be  entered  for  the  defendant." 

Amendments  to  such  findings  were  propos- 
ed by  plaintiff  and  rei^jsed.  Elxceptlons  were 
duly  taken  to  the  findings  as  made,  the  re- 
fusal to  find  as  requested,  and  conclusions  of 
law  under  the  undisputed  facts  proven,  upon 
which  it  is  contended  a  Judgment  should 
have  been  rendered  In  plaintiff's  favor  for  the 
amount  of  the  note  sued  upon. 

Plaintiff's  most  serious  contentions  are  that 
certain  of  the  facts  found  by  the  court  bare 
no  evidential  support,  and  material  facta 
shown  by  undisputed  testimony  are  omitted, 
that  the  record  is  barren  of  any  evidence  de- 
fendant was  surety  for  her  husband,  or  of 
any  personal  indebtedness  by  him  to  either 
the  Mann  Lumber  Company  or  plaintiff. 

Amongst  the  requested  facts  not  found  and 
others  disclosed  by  the  undisputed  evidence 
are  the  following:  The  three  separate  col- 
lateral notes  of  $1,000  each  signed  by  defend- 
ant and  given  plaintiff  on  June  1,  1906,  fell 
due  respectively  in  three,  four,  and  five 
months.  The  certificates  of  stock  of  the  Mann 
Lumber  Company  attached  as  collateral  to 
those  notes  were  of  $10  par  value  per  share, 
being  certificate  No.  10  for  598  shares  issued 
to  defendant  May  14, 1906,  and  certificate  No. 
2  for  two  shares.  May  14,  1906.  Defendant 
testified  that  she  was  the  ow^er  of  stock  in 
the  lumber  company  which  was  deposited  as 
collateral  with  the  contract  or  paper  which 
she  signed  that  day,  and  bad  been  owner 
of  the  stock  since  the  company  first  started 
some  months  before.  The  Mann  Lumber 
Company  is  shown  by  its  certificates  of  stock 
to  have  had  on  May  14,  1906,  a  capitalization 
of  $100,000,  and  to  be  "incorporated  under  the 
laws  of  the  state  of  Alabama."  We  find  noth- 
ing in  the  record  indicating  that  it  was  or- 
ganized under  the  laws  of  Michigan.  Plain- 
tiff was  a  corporation  "foreign"  In  Michigan, 
its  place  of  organization  not  shown,  with  its 
principal  offlce  at  Mobile,  Ala.  Defendant 
carried  a  modest  account  with  plaintiff  in  her 
own  name,  upon  which  she  had  drawn 
checks,  and  her  husband  testified  she  was  <lc- 
quainted  with  the  president  of  the  bank  in  a 
social  way.  On  June  1,  1914,  none  of  the  lum- 
ber company's  indebtedness  to  plaintiff  was 
past  due,  and  defendant's  husband  was  not 
Individually  indebted  to  it  at  the  time  these 
notes  were  given.  Interrogated  upon  this, 
he  testified  In  part: 

"I  had  no  individual  liability.  *  •  •  Q. 
For  what  purpose  was  the  $3,000,  the  avails  of 
the  Jennie  Atwood  note  made  June  1,  1916,  that 
is,  was  it  used  to  discharge  any  obligation  whidi 
you  owed  to  the  bank  of  the  Mann  Lumber  Com- 
pany, or  was  it  used  to  discharge  any  obligation 
which  you  owed  to  the  bank?    A.  Neither  one; 
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I  borrtfwtd  the  money  to  invest  in  mom  stock 
in  the  Mann  Lumber  Company.  *  *  *  The 
check  was  given  by  Mrs.  Atwood  to  me,  and  I 
indorsed  it  to  the  Mann  Lumber  Company,  and 
the  treasury  stock  was  issued  at  the  time  for 
the  amount  of  the  loan,  and  the  money  did  go 
to  the  I)enefit  of  the  Mann  Lumber  Company. 
*  •  •  I  acted  as  Mrs.  Atwood's  agent  in 
dealing  with  the  bank;  she  had  met  the  officers 
of  the  bank." 

The  dispute  upon  the  facts  lies  in  the  tes- 
timony of  E.  J.  Buck,  president  of  plaintiff, 
and  George  W.  Atwood,  defendant's  husband. 
Both  testified  by  depositions.  Buck  to  the  ef- 
fect that  the  loan  was  direct  to  defendant 
for  the  purpose,  as  he  understood,  of  increas- 
ing her  holdings  in  the  lumber  company, 
which  had  increased  its  capital  stock,  and 
when  she  with  her  husband  applied  to  the 
bank  for  the  loan  she  brought  the  stock 
which  she  already  owned  and  left  it  as  col- 
lateral security;  that  it  was  always  under- 
stood between  defendant  and  her  husband 
and  witness  that  the  borrowed  money  was 
used  to  buy  stock  for  her  in  the  lumber  com- 
pany; while  Atwood  testified  that  he  first  at- 
tempted to  borrow  money  from  the  bank  di- 
rect for  the  lumber  company  to  take  up  tim- 
ber contracts  and  other  of  its  paper  that  had 
matured,  and  Buck  stated  it  was  not  desir- 
ed to  Increase  its  loans,  but  suggested  the 
bank  had  money  which  it  would  loan  on  good 
security,  and  "it  was  suggested"  (he  does  not 
state  by  whom)  that  the  plan  outlined  in  the 
court's  findings  be  followed.  Atwood's  tes- 
timony, as  taken  by  deposition  in  Idaho,  at 
two  different  times,  Is  not  harmonious  with 
Itself  In  all  particulars.  He,  however,  testi- 
fied and  repeated  that  the  money  was  bor- 
rowed upon  his  wife's  note  with  the  lumber 
company  stock  as  collateral  security,  to  buy 
more  stock  in  that  company ;  that  be  receiv- 
ed from  his  wife  a  check  drawn  on  her  ac- 
count In  the  bank,  and  Indorsed  It  to  the 
Mann  Lumber  Company,  for  which  treasury 
stock  was  issued  to  the  amount  of  the  check 
(be  does  not  state  to  whom),  by  whidi  meth- 
od the  money  eventually  went  to  the  Mann 
Lumber  Company  and  was  used  in  its  busi- 
ness. He  was  defendant's  agent,  and  also 
secretary  and  treasurer  of  the  Mann  Lum- 
ber Company.  Upon  the  proposition  that  the 
money  borrowed  from  plaintiff's  bank  was 
used  to  purchase  more  stock  in  the  Mann 
Lumber  Company  he  and  Buck  are  In  accord. 

There  is  no  direct  testimony  to  whom  the 
stock  so  purchased  was  actually  Issued.  The 
court  inferred  and  found  that  It  was  issued 
to  defendant  and  put  up  as  collateral.  That 
it  was  issued  to  her  is  a  fair  presumption, 
but  her  testimony  is  not  in  harmony  with  the 
Inference  that  was  the  same  stock  she  put 
up  as  collateral. 

[1,  2]  This  is  an  Alabama  contract.  It  is 
undisputed  that  all  parties  connected  vrtth 
the  transaction,  including  the  Mann  Lumber 
Company,  were  then  located  la  and  residents 
of  the  state  of  Alabama.  Their  rights  are 
to  be  tested  by  the  laws  of  that  state.    The 


provisions  of  the  Code  of  Alabama  thai  in 
force  are  as  follows : 

"4492.  (2626)  (2346).  Wife'i  Power  to  Con- 
<roct.— The  wife  has  full  legal  capacity  to  con- 
tract as  if  she  were  sole,  except  as  otherwise 
provided  by  law.    •    •    • 

"4494.  (2528)  (2348).  Power  of  Wife  to  Alien- 
ate or  Mortgaue  her  Real  and  Personal  Prop- 
erty.—The  wife,  if  the  husband  be  of  sound 
mind,  and  has  not  abandoned  her,  or  be  not  a 
nonresident  of  the  state,  or  be  not  imprisoned 
under  a  conviction  for  crime  for  a  period  of  two 
years  or  more,  cannot  alienate  or  mortgage  her 
lands,  or  any  interest  therein,  without  the  as- 
sent and  concurrence  of  the  hnsband,  the  as- 
sent and  concurrence  of  the  husband  to  be  mani- 
fested by  his  joining  in  the  alienation  in  the 
mode  prescribed  by  law  for  the  execution  of  con- 
veyances of  land.  But  if  the  husband  be  non 
compos  mentis,  or  has  abandoned  the  wife,  or  is 
a  nonresident  of  the  state,  or  is  imprisoned  un- 
der a  conviction  for  crime  for  a  period  of  two 
years  or  more,  the  wife  may  alienate  or  mort- 
gage her  lands  as  if  she  were  sole.    *    •    • 

"4497.  (2529)  (2349).  ContraoU  Between  Bu*. 
land  and,  Wife;  She  cannot  Become  Hit  Sure- 
ty.—The  husband  and  wife  may  contract  witi 
each  other,  but  all  contracts  into  which  they 
enter  are  subject  to  the  rules  of  law  as  to  con- 
tracts by  and  between  persons  standing  in  con- 
fidential relations;  but  his  wife  shall  not,  di- 
rectly or  indirectly,  become  the  surety  for  her 
husband." 

It  Is  to  be  observed  that  under  the  law  of 
that  state  the  wife  is  more  fully  emancipated 
than  by  the  Michigan  statute,  the  object  of 
which  is  limited  to  abolishing  the  common- 
law  rule  respecting  the  marital  rights  of  the 
husband  over  the  wife's  Individual  property, 
in  .relation  to  which  she  may  contract  (De 
Vrles  V.  ConkliU,  22  JMlch.  255J ;  but  other- 
wise her  common-law  disabilities  remain,  and 
she  is  not  liable  on  her  individual  promissory 
note  or  other  obligation,  even  In  the  bands 
of  a  bona  fide  holder  for  value,  unless  It  is 
shown  to  be  connected  with  her  separate 
property  (Jolmson  v.  Sutherland,  39  Mich. 
579),  while  a  contrary  rule  obtains  In  Ala- 
bama, as  held  In  Scott  v.  Taul,  115  Ala.  529, 
22  Soutli.  447,  where  the  wife  who  signed  a 
note  with  her  husband  was  held,  as  against 
a  bona  fide  purchaser  for  value,  precluded 
from  escaping  liability  under  the  statutory 
defense  that  she  signed  as  surety  for  her 
husband.  In  that  state  all  common-law  dis- 
ability is  removed  except  as  otherwise  pro- 
vided by  statute.  The  only  statutory  restric- 
tion material  here  is  the  provision  in  section 
4497  of  the  Ciode  that,  while  she  may  contract 
with  her  husband,  she  cannot  become  sure- 
ty tot  him  directly  or  Indirectly.  In  Sample 
v.  Guyer,  143  Ala.  613,  42  South.  106,  refer- 
ring to  the  statutory  provisions  of  that  state, 
the  court  said; 

"Under  our  present  married  woman's  law,  ca- 
pacity to  contract  is  the  rule,  and  incapacity  the 
exception.  A  married  woman  can  make  all  con- 
tracts, agreements,  and  conveyances  in  regard 
to  her  separate  estate,  'except  as  otherwise  pro- 
vided by  law,'  and  the  only  prohibition  upon  her 
is  that  she  cannot  'directly  or  Indirectly  become 
the  surety  for  the  husband.'  •  •  •  She  has 
the  'right  to  give  her  property  away  to  her 
husband  or  any  one  else,  and  to  apply  it,  by  her 
own  hand  or  through  her  husband,  directly  to 
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the  payment  of  Us  debts' " — citing  previons  de- 
cisions. 

[3]  In  Alabama,  as  generally  elBewhere, 
a  surety  Is  held  to  be  one  who  contracts  to 
answer  for  a  debt,  default,  or  miscarriage 
of  anotber,  assuming  an  obligation  acces- 
sorial to  that  of  the  principal  debtor.  Mo- 
bile, etc..  Ry.  Co.  v.  Nicholas,  98  Ala.  92,  12 
South.  723.  The  word  "surety"  means  a  co- 
promisor  to  answer  for  and  with  another,  or 
a  co-obligor  with  and  for  the  principal  enter- 
ing into  a  contract  with  a  third  party  at  the 
same  time  jointly,  or  Jointly  and  severally. 
Read  y.  Cutts,  7  Me.  186,  22  Am.  Dec.  184. 

Conceding  that  the  lumber  company  was 
the  actual  borrower  from  the  bank  under 
disguise,  and  defendant  was  in  truth  only 
surety  for  it,  she  was  a  stockholder  in  that 
company  from  the  beginning,  financially  in- 
terested in  it,  and,  if  she  was  so  inclined, 
could  legally  become  surety  for  It  In  that 
state.  Misplaced  confidence  in  the  business 
ability  of  her  husband  as  its  manager  would 
be  no  defense.  She.eyen  had  the  legal  right 
to  borrow  this  money  from  the  bank  and  give 
it  to  her  husband,  to  buy  stock  for  himself, 
or  as  her  agent  for  her.  She  could  do  any- 
thing and  everything  in  that  connection  that 
any  adult  could  do,  except  to  become  a  sure- 
ty to  another  for  her  husband.  The  record 
Is  barren  of  any  evidence  that  her  husband 
became  legally  liable  as  principal  to  the  bank, 
or  to  any  one  else  in  this  transaction,  and 
his  testimony  Is  to  the  effect  that  he  did  not 
It  cannot  be  contended  that  the  bank  could 
hold  the  lumber  company  or  Guy  Atwood  In- 
dividually as  principal  on  those  notes  which 
it  accepted  from  defendant  and  credited  the 
proceeds  to  her  account. 

tTpon  this  record  the  testimony  falls  to  sup- 
port the  finding  that  defendant  was  a  surety 
for  her  husband. 

The  Judgment  is  reversed,  with  costs,  and 
a  new  trial  granted. 


SOTTLE  V.  HENRY.     (No.  7.) 
(Supreme  Court  of  Michigan.     July  27,  1917.) 

1.  Appeal  and  Erbor  <g=3230— Scope  of  Re- 
view—Pbeskbvation  OF  Objections. 

Errors  assigned  to  rulings  to  which  no  ob- 
jection was  made,  or  no  objection  was  made  un- 
til after  the  testimony  was  received,  are  not 
available  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Mg.  S!  183,  185.] 

2.  Appeal  and  Error  ©=1060(1) — Scope  of 
Review- Harmless  Error. 

In  a  will  contest,  where  the  court  would  have 
been  justified  in  withdrawing  the  question  of 
undue  influence  from  the  jury,  cross-examina- 
tion and  remarks  by  proponent  s  attorney  were 
not  prejudicial. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4185.] 

8.  Wiixs  €=»156(1)— Uhditb  Influence. 

Influence  to  vitiate  a  will  must  amount  to 
force  and  coercion,  destroying  testator's  free 
agency,  and  the  will  must  be  procured  by  such 
influence,  but  the  influence  need  not  be  physi- 


cal force,  constraint,  or  coerdon,  though  it  may 
consist  of  fraud,  artifice,  or  cnnning  or  excessive 
kindness. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ont. 
Dig.  H  375,  379.] 

4.  Wills  <S=952(1)— Mental  Capaoixt— Bur- 
den OF  Proof. 
Under  Pub.  Acts  1915,  No.  314,  c.  17,  S  58, 
providing  that  in  proceedings  for  the  probate 
of  wills  It  shall  not  be  necessary  for  the  propo- 
nent in  the  first  instance  to  introduce  any  proof 
to  show  the  competency  of  the  decedent  to  make 
a  will,  but  the  like  presumption  of  mental  com- 
petency shall  obtain  as  in  other  cases,  the  bur- 
den of  proof  to  show  mental  incompetency  of 
testator  is  upon  the  contestant. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  101,  103,  104,  108,  109.] 

Brror  to  Circuit  Court,  AUegan  County; 
Ia  Orien  S.  Cross,  Judge. 

Will  cOTitest  between  Holland  L.  Sonle  ex- 
ecutor of  Frank  W.  Curtis,  deceased,  and 
Nellie  F.  Curtis  Henry.  From  a  decree  vl- 
mittlng  the  will  to  probate,  contestant  brings 
error.    Affirmed. 

Argued  before  KUHN,  a  X,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FEaiIX>WS,  JJ. 

_W.  J.  Barnard,  of  Paw  Paw,  for  appellant. 
Edward  J.  Anderson,  of  Plalnwell,  and  Oare 
E.  Hoffman,  of  Allegan,  for  appellee. 

FHL.LOWS,  J.  Frank  W.  Curtis  at  the 
time  of  his  death  was  64  years  old.  He  was 
by  occupation  a  painter,  paperhanger,  and 
engaged  in  other  manual  labor.  He  had  liv- 
ed for  many  years  In  Plainwell,  Allegan 
county,  and  was  the  owner  of  two  houses  In 
that  village,  each  worth  about  $1^00  or  |1,- 
900;  one,  the  older  of  the  two,  being  ftee 
from  Incumbrances,  the  other  somewhat  In- 
cumbered. His  i>ersonal  prc^ierty  was  limit- 
ed in  amount  and  consisted  of  a  few  house- 
hold goods  and  some  paint  worth,  all  told, 
about  $200.  He  and  bis  wife  separated  in 
1900,  she  obtaining  a  divorce.  Their  only 
daughter,  contestant  here,  was  then  about 
20  years  old,  and  went  with  her  mother. 
She,  however,  visited  him  and  brought  and 
sent  him  presents  and  did  some,  houseworic 
about  his  home.  In  April  of  1910,  Harry 
Shaw  and  Grace,  his  wife,  made  arrange- 
ments with  Mr.  Curtis  that  they  should  occu- 
py one  of  his  houses,  the  older  one,  board 
him,  do  his  washing  and  mending,  he  to  have 
his  own  ro<Hn  and  was  to  pay  them  $1  per 
week,  in  addition  to  the  use  of  the  house. 
This  sum  was  later  increased  to  $5  per 
month.  He  frequently  expressed  entire  sat- 
isfaction with  the  home  and  care  given  him 
by  the  Shaws,  and  later  told  his  friends  of 
his  intention  to  leave  them  the  home.  On 
November  21,  1914,  Mr.  Curtis  sent  for  Mr. 
RoUand  L.  Sonle,  whom  he  had  known  for 
a  great  many  years,  and  who  had  been  en- 
gaged In  the  banking  and  Insurance  business 
in  Plainwell,  and  requested  him  to  make  his 
will.  He  told  him  he  wanted  to  give  the 
house  they  were  living  In  and  his  personal 
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property  to  Mr.  and  Mrs.  Shaw  and  his  other 
honse  to  his  daughter,  Nellie.  Mr.  Sonle 
prepared  the  wUl  accordingly,  and  the  game 
was  duly  executed.  Mr.  Curtis  also  informed 
Mr.  Soule  that  he  was  fearful  that  his  slaugh- 
ter might  attempt  to  break  the  will,  and 
thought  it  would  be  a  good  plan  to  have  a 
deed  to  the  Shaws  of  the  house  and  lot  ex- 
ecuted, and  left  in  a  third  party's  hands  to 
be  delivered  a^  his  death.  The  deed  was 
also  prepared  by  Mr.  Sonle  and  was  execut- 
ed by  Mr.  Curtis  and  was  taken  away  by 
Mr.  Sonle,  with  instructions  from  Mr.  Curtis 
to  deliver  to  the  Shaws  at  his  death.  On  the 
17th  of  December  following,  Mr.  Soule  was 
again  called  to  the  Curtis  home  and  informed 
by  Mr.  Curtis  tliat  lie  was  not  satisfied  with 
the  deed  not  being  on  record,  and  that  he 
wanted  the  deed  recorded  and  wanted  a  life 
lease  and  agreement  for  his  support  and 
care  from  the  Shaws.  The  life  lease  and 
agreement  were  accordingly  prepared  and 
executed,  and  the  deed  to  the  Shaws  was 
then  recorded.  Mr.  Curtis  lived  until  June 
11th  following,  and  was  cared  for  by  the 
Shaws.  He  frequently  expressed  his  en- 
tire satisfaction  with  the  care  given.  Aft- 
er his  death  the  will  was  ofFered  for  probate 
and  contested  by  the  daughter,  Nellie,  on  the 
grounds  of  undue  influence  and  mental  in- 
capacity. It  was  admitted  to  probate  In  the 
probate  court  and  its  validity  sustained  on 
appeal  to  the  circuit  court  Contestant  brings 
the  case  here,  and  her  counsel  groups  the  as- 
signments of  error  under  three  heads,  viz.: 
First,  errors  committed  in  prejudicial  cross- 
examination  and  prejudicial  remarks  made 
by  proponent's  counsel;  second,  errors  in 
charge  of  the  court  given  sua  sponte;  third, 
error  in  refusing  contestant's  request  to 
charge  as  to  the  burden  of  proof. 

We  shall  follow  the  plan  outlined  by  con- 
testant's counsel  in  his  brief  and  consider 
the  errors  assigned  in  the  order  named: 

[1,  2]  First  All  of  the  errors  assigned  on 
this  branch  of  the  case  are  not  available  to 
the  contestant;  in  some  instances  no  objec- 
tion at  all  was  made,  in  others  none  was 
made  until  after  the  testimony  was  receiv- 
ed; in  other  instances  the  trial  court  sus- 
tained the  contestant.  In  some  instances  the 
conduct  of  proponent's  attorney  was  sub- 
ject to  criticism,  but  this  case  is  by  no  means 
a  close  one.  A  careful  examination  of  the 
record  eatisfled  us  that  the  trial  court  would 
have  been  justified  in  withdrawing  the  ques- 
tion of  undue  infiuence  from  the  jury.  Sev- 
erance V.  Severance,  90  Mich.  417,  52  N.  W. 
292;  Lamb  v.  Llppincott,  115  Mich.  611,  73 
N.  W.  887;  Peninsular  Trust  Co.  v.  Barker, 
lie  Mich.  33.'?,  74  N.  W.  508;  Blackman  v. 
Andrews,  150  Mich.  322,  114  N.  W.  218;  In 
re  Williams'  Estate,  185  Mich.  97,  151  N.  W. 
731;  In  re  Ganun's  Estate,  174  Mich.  28e, 
140  N.  W.  591.  The  evidence  tending  to 
show  mental  Incapacity  was  meager;  the 
evidence  tending  to  show  mental  capacity 
was  abundant  Contestant  made  no  sugges- 
168N.W.-60 


tlon  to  the  court  that  tlie  jury  be  instructed 
with  reference  to  counsel's  remarks  or  ques- 
tions. Under  the  circumstances  of  this  case 
we  are  convinced  no  prejudicial  error  was 
c(»nmltted  in  this  regard. 

[3]  Second.  Error  is  assigned  upon  the  in- 
struction of  the  court  upon  the  qnestion  of 
Tindue  Influence ;  particular  stress  being  laid 
upon  the  following  excerpt: 

"The  influence  to  vitiate  this  will  mnat  have 
been  such  as  to  amount  to  force  and  coercion, 
destroying  his  free  agency  and  there  must  be 
proof  that  the  will  was  obtained  by  this  coer- 
cion.". 

The  court  further  instructed  the  jury  upon 
this  subject: 

"You  are  further  instructed  that  the  undue 
influence  which  will  defeat  a  will  need  not  be 
by  physical  force,  constraint,  or  coercion,  but 
it  must  be  an  infiuence,  either  of  fraud,  artifice, 
or  some  other  art  of  human  ingenuity  and  cun- 
ning -with  an  overmastering  will,  such  as  sub- 
ordinated the  will  of  the  testator,  Frank  W. 
Curtis,  to  the  will  of  another,  so  that  the  al- 
leged will  does  not  show  the  free  will  of  Frank 
W.  Curtis,  but  the  will  and  purpose  of  an- 
other.   •    •    • 

"You  are  instructed  that  if  the  will  in  this 
case  was  obtained  b^  kindness  amounting  in  it- 
self to  such  persuasion  as  to  overcome  the  will 
and  natural  inclinations  of  the  testator,  the 
same  would  t>e  void  and  no  subsequent  act  or 
parol  ratification  could  again  make  it  a  valid 
will." 

It  is  unnecessary  to  quote  farther  from  the 
charge  upon  the  question  of  undue  Influence, 
as  no  error  was  committed  in  the  instructions 
upon  this  subject.  Maynard  ▼.  Vinton,  59 
Mich.  140,  26  N.  W.  401,  60  Am.  Rep.  278; 
In  re  Ganun's  Estate,  supra.  The  trial  court 
would  have  been  justified  in  withdrawing  this 
branch  of  the  case  from  the  consideration  of 
the  jury ;  he  did  not  do  so,  but  fairly  submit- 
ted it.  We  have  examined  the  other  errors 
assigned  upon  the  charge,  and  find  all  of 
them  without  merit;  the  dharge  was  an  ex- 
tremely fair  one  to  the  contestant  and  she 
has  no  canse  for  complaint 

[4]  Third.  The  contestant  requested  the 
court  to  Instruct  the  jury  that  the  burden 
of  proof  upon  the  question  of  mental  capac- 
ity rested  with  the  proponent  The  court 
however,  charged: 

"The  burden  of  proof  in  this  case  is  upon  the 
contestant,  Nellie  F.  Curtis  Henry,  to  show  that 
Frank  W.  Curtis  at  the  time  he  executed  this 
instrument  was  mentally  incompetent  to  make 
the  same." 

Error  is  assigned  both  upon  the  refusal 
to  instruct  and  upon  the  Instruction  as  given. 
These  assignments  of  error  rais^  the  Impor- 
tant question  in  the  case.  The  requests  were 
in  accordance  with  the  holdings  of  this  court 
in  numerous  cases ;  among  them  see  Beau- 
blen  V.  Olcotte,  8  Mich.  9;  Taff  v.  Hosmer, 
14  Mich.  309;  Aikin  v.  Weckerly,  19  Mich. 
482-508 ;  McGinnis  v.  Kempsey,  27  Mich.  363 ; 
Prentis  v.  Bates,  93  Midi.  234r-245,  53  N.  W. 
153,  17  L>.  R.  A.  494;  In  re  Mansbach's  Es- 
tate, 150  Mich.  348,  114  N.  W.  65.  Unless 
the  mle  long  established  and  adhered  to  by 
this  court  as  to  the  burden  of  proof  upon  thfr 
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question  of  mental  capacity  in  will  cases  bas 
been  changed  by  the  recent  Judicature  act, 
these  assignments  of  error  are  well  taken. 
In  actions  seeking  to  set  aside  deeds  on  the 
grounds  of  mental  Incapacity,  the  burden 
rests  with  the  party  assailing  the  instrument; 
in  actions  upon  contracts,  written  instru- 
ments, and  negotiable  paper,  the  burden  is 
upon  him  alleging  mental  incapacity.  This 
Jurisdiction  had,  however,  adhered  consistent- 
ly to  the  rule  announced  in  the  earlier  de- 
cisions requiring  the  proponent  In  will  cases 
to  establish  mental  competency  by  a  fair  pre- 
ponderance of  the  evidence,  and  the  usual  pre- 
sumption of  sanity  and  competency  which  ob- 
tained In  other  cases  was  not  sutacient  to  car- 
ry a  will  case  to  a  Jury.  That  this  Jurisdiction 
was  not  in  accord  with  many  other  Jurisdic- 
tions on  this  questlMi  is  Illustrated  by  the  fol- 
lowing cases  dted  by  Mr.  Justice  Grant  in 
his  dissenting  opinion  in  Prentis  v.  Bates, 
supra:  McCuUoch  r.  Campbell,  49  Ark.  867, 
6  S.  W.  590 ;  Saxon  v.  Whltaker's  Executor, 
30  Ala.  237;  Pettes  v.  Blnghnm,  10  N.  H. 
614;  Perkins  v.  Perkins,  39  N.  H.  163;  Rush 
V.  Megee,  86  Ind.  68 ;  Turner  v.  Cook,  36  Ind. 
129;  Chandler  v.  Barrett,  21  La.  Ann.  68, 
99  Am.  Dec.  701;  MuUins  v.  Cottrell,  41 
Miss.  316;  Flee  ▼.  Taylor,  83  Ky.  269;  Harris 
V.  Hays,  63  Mo.  98;  Taylor  v.  Oreswell,  48 
Md.  430;  Elklnton  v.  Brick,  16  Aa.  393;  Mc- 
Coon  T.  Allen,-  17  Atl.  824 ;  Trumbull  v.  Gib- 
bons, 22  N.  J.  Law,  165 ;  Meeker  t.  Boylan.  28 
N.  J.  Law,  274;  Blake  v.  Bourke,  74  Iowa, 
619,  38  N.  W.  394;  Stephenson  v.  SteiAen- 
son,  62  Iowa,  163,  17  N.  W.  466;  Grubbs  t. 
McDonald,  91  Pa.  236;  Egbert  v.  Egbert, 
78  Pa.  326;  Thompson  v.  Kyner,  66  Pa.  368; 
Oarpentei"  v.  Oalbert,  83  lU.  62;  Wilbur  v. 
Wilbur,  129  lU.  392,  21  N.  B.  1076;  Allen  v. 
Griffin,  69  Wis.  537,  36  N.  W.  21 ;  Barnes  v. 
Barnes,  66  Me.  300.  We  may  assume  that 
the  commlssi(«  which  framed  the  Judlcatmre 
act  and  the  Legislature  which  passed  it  bad 
this  situation  In  mind.  In  the  chapter  on 
EMdence  (see  Act  314,  Pub.  Acts  at  1916, 
c.  17,  §  58)  it  is  provided: 

"In  proceedings  for  the  probate  of  wills,  it 
shall  not  be  necessary  for  toe  proponent  in  the 
first  instance  to  introduce  any  proof  to  show 
the  competency  of  the  decedent  to  make  a  will, 
but  the  like  presumption  of  mental  competency 
shall  obtain  as  in  other  cases." 

The  power  of  the  I^egislature  to  prescribe 
upon  whom  the  burden  of  proof  shall  rest 
or  to  alter  the  rule  announced  by  the  court 
upon  that  subject  is  not  denied,  but  it  Is 
vigorously  contended  that  the  section  above 
quoted  only  changes  the  rule  as  to  the 
amount  of  proof  required  in  the  first  instance 
to  make  out  a  prima  facie  case,  and  does  not 
prescribe  a  rule  of  presumption  that  contin- 
ues throughout  the  trial.  We  cannot  accede 
to  so  narrow  a  construction.  To  so  bold 
would  be  to  say  that  it  was  the  legislative 
Intent  that  a  presumption  of  mental  compe- 
tency existed  at  the  beginning  of  the  trial. 


only  to  be  dissipated  vpoa  the  trial  by  at* 
tack ;  we  cannot  accede  to  the  view  that  un- 
der the  section  above  quoted  a  presumption 
of  mental  capacity  exists  at  the  beginning  of 
the  trial,  but  that  at  some  stage  of  the  pro- 
ceedings that  presumption  vanishes,  and  the 
burden  again  shifts  back  upon  the  propo- 
nent. Such  a  construction  would  not  only 
do  violence  to  the  purpose  of  the  section, 
but  would  not  give  force  to  %U  the  language 
thereof.  The  section  provides,  not  only  that 
proof  of  mental  capacity  shall  not'  be  re- 
quired in  the  first  instance,  but  also  provides, 
"But  the  like  presumption  of  mental  com- 
petency shall  obtain  as  in  other  cases."  In 
other  cases  there  is  a  presumption  of  men- 
tal capacity,  not  only  in  the  first  instance, 
at  the  beginning  of  the  trial,  but  also  at  its 
close.  Proceedings  for  probate  of  wills  by 
this  section  now  have  the  same  presumptlcHt 
of  mental  caitadty  that  other  cases  involving 
that  question  have;  in  other  cases  the  party 
assailing  such  mental  capacity  bas  and  must 
assume  the  burden  of  proof. 

It  follows  that  the  court  oorrecUy  refused 
contestant's  requests,  and  correctly  instruct- 
ed the  Jury  as  to  the  burden  of  proof.  The 
Judgment  must  l>e  and  is  affirmed. 


OGOOSHEVITZ  et  ux.  v.  ABNOLD  et  ux. 

(No.  141.) 

(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  Frauds,  Statutk  ov  «=3 125(1)— Gontbacts 
— sufficcbncy  of  fobil 

A  contract  definitely  fixing  the  property,  the 
parties,  the  price,  and  the  terms  of  payment  com- 
plies with  the  requirements  of  the  statute  of 
frauds. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  SI  275,  276.] 

2.  Spkcifio  Peefobmance  €=>64— Charactxb 

OF  (30NTRACT— LANH  CONTRACT. 

A  contract  providing  for  the  subsequent  ex- 
ecution of  a  land  contract  may  be  specifically 
performed  at  the  order  of  a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  191-196.  198.] 

3.  EvioENCB    4=3397(2)  —  Parol    EvinENCE 
Varying  Wbiting— Admissibilitt. 

Where  a  contract  is  complete  in  itself,  un- 
ambiguous, certian  in  its  terms,  and  there  is  no 
fraud  or  mistake  alleged,  it  is  error  to  receive 
evidence  contradicting  its  provisions,  or  tending 
to  show  that  it  did  not  embody  all  the  agree- 
ments of  the  parties. 

4.  VeNHOB    ANn    PlTBCHASEB    «=9l33  —  CON- 
TRACTS—CONSTRUCTION— "CLEAB  Title." 

A  contract  by  which  one  party  agreed  to  fur- 
nish an  abstract  showing  'Sclear  title"  to  the 
land  involved  is  not  complied  with  by  furnish- 
ing a  clear  tiUe  by  prescription,  or  a  title  not 
established  of  record,  or  one  which  rests  on  parol 
testimony. 

[Ed.  Note. — VoT  other  cases,  see  Vendor  and 
Purchaser,  see  Gent  Dig.  it  234-287.] 

5.  EXECUTOBS  ANn  AniaNIlTBATOBS  ^=>231— 

Claims    Aqainst    Estate  —  Pbesumption 

FROM  FiLiNO  OF  No  Claivs. 
The  lapse  of  time  without  filing  of  daim  may 
raise  a  strong  inference  that  there  was  no  debts 
against  the  estate;    but,  in  the  absence  of  a 
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statute  ct  Umitatloii,  there  is  no  conclosiTe  pre 
sumption  to  that  effect. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  I>i«.  ii  804,  828-831.] 

6.  SPEcmO    PEBrOEMAKCE    ®=»13— Dktectivs! 
Title— Remedy. 

Where  estate  of  decedent  was  never  closed, 
and  vendor  tendered  title  derived  from  an  heir, 
vendee  was  entitled  to  specific  performance,  as 
the  vendor  could  remedy  tie  defect  by  proceed- 
ing in  the  probate  court,  under  How.  Ann.  St. 
1&12,  i  110S4. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance.  Cent  Dig.  §§  30-32.] 

7.  Specific  Pekformanck  ®=>9T(1) — Right  to 
Pebfobmance — Ten  DEB. 

Where  defendant  agreed  to  convey,  by  a 
land  contract  a  clear  title,  and  tendered  good 
title  by  prescription,  which  plaintiCE  refused,  and 
defendant  refused  to  convey  any  other  title, 
plaintiff  was  entitled  to  specific  performance, 
without  the  necessity  of  tender  of  a  proper  land 
contract  and  the  price. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §{  286-290,  281,  295.] 

8.  Specific  Pebfobmance   «=>g— Whbn  Db- 

CBEBD — ^DiSCBETION    OF   COIJHT. 

The  remedy  b^  specific  performance  is  not 
a  remedy  of  right  bat  rests  in  the  sound  discre- 
tion of  the  court 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  17,  18.] 

9.  Specific  Pebfobmarcb  «s»ld— Whkn  Db- 

CBEED— DlSCBKTIOIf  OF  COUBT, 

The  mere  fact  that'  property  has  increased 
In  value  since  a  contract  was  made  is  no  ground 
for  refusing,  in  the  court's  discretion,  a  decree 
for  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §S  28,  35,  36.] 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Chancery;    George  S.  Hoemcr,  Judge. 

BUI  by  Isaac  Ogooshevltz  and  wife  against 
Fred  Arnold  and  wife.  Decree  dismissing 
the  bill,  and  plaintiffs  appeaL  Reversed  and 
rendered. 

Argued  before  KTJHN,  C.  J.,  and  STOlfla), 
OSTRANDER,  BIRD,  MOORB,  STEBRE, 
BROOKE,  and  FELLOWS,  JJ. 

WUliam  Friedman,  of  Detroit,  for  appel- 
lants. Harrison  Geer,  of  Detroit,  for  appel- 
lees. 

FELLOWS,  J.  The  Mil  In  this  case  is 
filed  to  ol>tain  the  specific  pcWormance  of 
the  following  contract: 

"Detroit  Mich.,  Oct  31,  1911. 

"Received  of  Isaac  Ogooshevltz,  the  sum  of  fif- 
ty dollars  to  apply  on  the  purchase  money  of  the 
following  described  premises,  to  wit:  House 
end  lot  known  as  706  Antoine  St  Said  premis- 
es being  situated  in  the  city  of  Detroit,  county 
of  Wayne,  and  state  of  Michigan.  Fred  Arnold 
and  Mary  Arnold,  of  the  city,  hereby  agree  to 
sell,  and  Isaac  Ogooshevitz,  of  the  city,  hereby 
agrees  to  purchase,  the  above-described  premises 
for  the  sum  of  $3,800.00,  thirty-eight  hundred 
dollars,  of  which  the  sum  of  fifty  dollars  to  be 
paid  on  signing  of  this  agreement,  and  the  sum 
of  four  hundred  fifty  dollars  to  be  paid  upon  de- 
Uvery  of  a  land  contract  and  the  balance  of  the 

Eurcnase  price  to  be  paid  as  follows:  Seventy- 
ve  dollars  or  more,  with  interest  payable  every 
6  months,  interest  at  6  %  per  annum.  Posses- 
sion of  premises  to  be  given  not  later  than  Jan. 
1,  1912.     Purchaser  is  to  receive  il  Bnrton  or 


Union  Trust  Company  abstract,  brought  down 
to  date,  showing  clear  title.    Said  purchaser  to 

Say  f200.00  to  apply  on  purchase  price  within 
0  days  after  land  contract  is  delivered;    deal 
to  be  closed  when  possession  is  given  by  Jan.  1, 
1912. 
"[Signed]  Fred  Arnold. 

"Mary  Arnold, 
"Isaac  Ogooshevits.    [L. 
"Witnessed  by 

"[Signed]    Carl  Singer. 

"Jacob  Shewitz." 

A  one-balf  interest  in  this  contract  was 
assigned  by  plaintitf  Isaac  Ogooshevltz  to 
plaintiff  Ida  Ogooshevltz,  his  wife,  prior  to 
filing  this  bill.  The  answer  alleges  neither 
fraud  nor  mistake.  Less  than  two  weeks  aft- 
er the  execution  of  the  contract  the  defend- 
ants furnished  plaintiffs  a  Burton  abstract 
brought  down  to  date.  This  abstract  showed 
the  state  of  the  title,  so  far  as  Important 
here,  to  be  as  follows:  Albert  Polansky  ac- 
quired tiUe  June  27,  1871.  He  died  testate. 
Petition  for  probate  ot  his  will  was  filed 
January  24,  1878,  and  it  was  admitted  to 
probate  February  25,  1878.  The  property  in 
question  was  derisefd  to  bis  wife,  Mary  Po- 
lansky, and  she  was  nominated  and  appoint- 
ed executrix.  No  bond  was  filed  by  her  as 
executrix,  no  commissioners  on  claims  were 
appointed,  and  the  estate  was  never  closed; 
in  fact,  nothing  was  done,  except  the  admis- 
sion of  the  will  to  probate.  Mary  Polansky 
devised  the  property  to  defendant  Mary 
(Polansky)  Arnold.  Mrs.  Arnold  deeded  the 
premises  to  one  Gayman,  and  took  a  land 
contract  back  from  him.  This  was  to  secure 
a  loan  of  $1300.  Mr.  Ogooshevltz  submit- 
ted the  abstract  to  his  attorney,  who  examin- 
ed it,  and  found  some  minor  defects,  which 
were  not  deemed  important,  but  advised  that 
commissioners  on  claims  ought  to  be  ap- 
pointed In  the  estate  of  Albert  Polansky,  and 
the  estate  closed.  There  is  some  conflict  in 
the  testimony,  but  we  are  satisfied  that  the 
abstract  was  returned  to  the  defendants 
with  the  request  that  this  defect  be  cured, 
and  that  soon  thereafter,  and  in  the  latter 
part  of  November,  defendants  tendered  to 
Mr.  Ogooshevltz  the  abstract,  which  he,  im- 
der  the  advice  of  counsel,  claimed  did  not 
Show  a  good  title;  that  defendants  refused 
to  clear  up  the  defect  pointed  out  by  plain- 
tiff's attorney,  gave  plaintiff  to  understand 
that  they  would  go  no  further  with  the  deal 
unless  he  accepted  the  title  and  abstract 
as  it  stood,  and  tendered  him  back  the  $50 
be  bad  paid  on  the  contract,  which  he  re- 
fused to  accept ;  that  a  couple  of  days  after 
that  plaintiffs'  attorney  wrote  them,  stating 
that  Mr.  Ogooshevitz  was  ready  to  carry  out 
the  contract  and  requesting  i>erformance  on 
their  part.  It  is  in  conflict  whether  another 
tender  and  refusal  of  the)  abstract  was  made ; 
but  soon  thereafter  this  bill  was  filed,  asking 
that  defendants  be  required  to  enter  Into  a 
land  contract,  plaintiffs  offering  performance 
of  their  part  of  the  agreement  on  making 


^sFor  otbar  eaaM  n*  imm  topio  anfl  KST-NUUBER  In  tU  Ksy-NnmbaNd  Dlgnt*  and  ladtMs 


Digitized  by 


Google 


948 


163  NORTHWESTERN  REPORTER 


(Mich. 


out  a  clear  Utle,  as  provided  in  the  contract. 
The  trial  court  found  that  the  actual  con- 
tract between  the  parties  was  not  embodied 
In  the  written  instmment,  and  that  the 
claimed  defect  in  the  abstract  did  not  justify 
refusal  to  accept  the  title  offered,  and  dis- 
missed the  bill.     Plaintiffs  appeaL 

[1-3]  There  is  nothing  ambiguous  about  the 
contract  between  these  partleis.  It  complies 
with  the  requirements  of  the  statute  of 
frauds.  The  parties,  the  property,  the  price, 
thef  terms  of  payment,  the  time  of  perform- 
ance, are  all  deflnit^  fixed.  True,  it  pro- 
vides for  the  execution  of  a  land  contract; 
but  a  court  of  equity  may  specifically  decree 
the  performance)  of  an  agreement  to  execute 
a  land  contract  Brln  t.  Mlchalski,  188  Mich. 
400, 164  N.  W.  110.  The  contract  being  com- 
plete in  itself,  unambiguous,  certain  In  Its 
terms,  no  fraud  or  mistake  b^ng  alleged  In 
the  pleadings,  it  was  error  to  receive  evi- 
dence contradicting  its  provisions,  or  tending 
to  show  that  it  did  not  embody  all  the  agree- 
ments of  the  parties.  We  have  so  recently 
considered  this  question  in  a  case  for  spedflc 
performance,  where  we  discussed  the*  ques- 
tion and  dted  authorities,  that  we  content 
ourselves  with  citing  that  case.  Smith  v. 
Mathls,  174  Mich.  262,  140  N.  W.  648:  The 
agreement  above  set  forth  Is  therefore  the 
contract,  and  the  only  contract,  before  us  for 
consideration. 

[4]  By  the  terms  of  this  contract  de- 
fendants agreed  to  furnish  an  abstract  show- 
ing clear  title.  This  provision  was  not  com- 
piled with  by  furnishing  a  clear  title  by  pre- 
scription, or  a  title  not  established  of  record, 
or  one  which  rests  on  parol  testimony.  A 
clear  title  as  matter  of  record,  and  as  Aown 
by  abstract,  Ig  one  thing ;  while  a  clear  title 
by  prescription,  made  good  by  the  statute  of 
limitations,  and  presumptions  which  may 
arise  from  undisputed  possession,  and  shown 
by  parol  testimony,  is  another  thing.  They 
are  by  no  means  synonymous  terms.  We 
know,  as  matter  of  common  knowledge,  that. 
In  buying  and  selling  real  estate,  abstracts 
are  usually  desired  by  the  purchaser,  in  or- 
der that  they  may  be  submitted  to  those 
skilled  In  the  law  for  an  opinion  as  to  their 
validity.  A  clear  title,  as  matter  of  record, 
is  much  more  desirable,  much  more  valuable, 
much 'more  salable,  than  one  depending  for 
validity  upon  the  testimony  and  memory  of 
witnesses.  A  clear  title,  shown  to  be  such 
by  an  abstract  and  resting  on  the  record, 
was  one  of  the  valuable  considcn-ations  of 
this  contract  It  was  what  the  parties  con- 
tracted for,  and  the  obligation  to  furnish  It 
was  not  discharged  by  furnishing  any  other 
tiUe.  Ford  v.  Wright,  114  Mich.  122,  72  N. 
W.  197;  Page  v.  Greeley,  75  111.  400;  Taylor 
V.  Williams,  2  Colo.  App.  668,  31  Pac.  604; 
Constantine  v.  E^t  et  aL,  8  Ind.  App.  291, 
35  N.  E.  844;  Spooner  v.  Cross,  127  Iowa, 
259,  102  N.  W.  1118;  Fagan  v.  Hook,  134 
Iowa,  381,  106  N.  W.  155,  111  N.  W.  981; 


Brown  ▼.  Wkten,  108  N.  W.  158;  Howe  t. 
Coates,  97  Minn.  385,  107  N.  W.  3»7,  4  L.  B. 
A,  (N.  S.)  1110,  114  Am.  St  Rep.  723 ;  Horn 
V.  Butler,  39  Minn.  516,  40  N.  W.  833 ;  Bruce 
V.  Wolfe,  102  Mo.  App.  384,  76  S.  W.  723; 
Crosby  v.  Wynkoop,  66  Wash.  475,  106  Pac 
176;  Znnker  v.  Kuehn,  113  Wis.  421,  88  N. 
W.  605;  Noyes  v.  Johnson,  139  Mass.  436, 
31  N.  m  767;  Kane  v.  Eippey,  24  Or.  338, 
S3  Pac.  936.  It  was  said  by  the  court  In 
Page  V.  Greeley,  su|Mra: 

"Where  a  purchaser  has  contracted  for  a  good 
title  of  record,  and,  upon  a  bill  filed  by  the  ven- 
dor, it  appearing  that  the  latter  had  not  such  a 
title  as  be  covenanted  to  convey,  for  the  coart 
to  permit  the  vendor  to  ctitablish  a  title  depend- 
ing upon  adverse  possession,  nnder  the  statntes 
of  limitations,  and  compel  the  vendee  to  take 
that  as  a  substitute  for  what  was  contracted 
for,  is,  in  effect,  for  the  court  to  make  a  new 
contract  for  the  parties,  and  then  execute  it 
In  the  very  nature  of  things,  a  good  title  of  rec- 
ord to  real  estate  must,  nnder  our  laws,  be  more 
reliable,  and  consequently  more  valuable  and  de- 
sirable, than  one  depending  upon  a  variety  of  ex- 
trinsic circumstances,  to  be  established  by  parol 
evidence." 

The  Supreme  Court  of  Iowa,  In  Brown  t. 
Widen,  supra,  very  tersely  statied: 

"The  contract  called  for  an  abstract  showing 
good  title,  and  nothing  less  than  this  would  sat- 
isfy the  condition,  no  matter  what  the  vendor's 
real  title  might  be." 

Mr.  Justice  Ladd,  speaking  for  the  court  In 
Fagan  v.  Hook,  supra,  said: 

"The  title  may  be  good;  but  one  to  whom  an 
abstract  showing  good  title  has  been  promised 
as  a  condition  precedent  is  not  bound  to  accept 
any  evidence  thereof,  excepf  that  contained  m 
the  abstract.  The  vendee  in  snch  a  case  is  not 
required  to  accept  or  rely  on  parol  evidence  of 
title,  or  information  dehors  the  records,  or  the 
word  of  the  vendor.  That  the  title  was  not  only 
to  be  good,  but  that  the  abstract  was  to  so  ex- 
hibit it,  was  a  valuable  consideration  in  enter- 
ing into  the  agreement;  for  every  one  recogniz- 
es the  superior  salability  of  land  with  good  pa- 
per title." 

Under  the  contract  the  defendants  had 
agreed  to  furnish  an  abstract  showing  a  clear 
title;  If  the  abstract  did  not  show  a  clear 
title,  it  was  inadmisBlble  to  show  by  parol 
proof  that  their  title  was  a  clear  one.  If  the 
abstract  did  not  show  a  clear  title,  it  was 
prefer  for  the  plaintiff  to  request  that  the 
defect  be  cured,  and  the  duty  of  the  defend- 
ants to  cure  It  It  was  within  their  power. 
Mrs.  Arnold  was  the  granddaughter  of  Al- 
bert Polansky,  and  under  the  circumstances 
of  the  case  might  have  proceeded  to  have 
the  estate  of  her  grandfather  closed  in  the 
regular  way ;    this  she  refused  to  do. 

[5]  It  Is  urged  with  considerable  vigor  that 
the  abstract  does  show  a  clear  title,  and  that 
plaintiffs  should  have  accepted  it;  that  the 
lapse  of  time  has  been  so  great  that  It  must 
be  cOTicluslvely  presumed  that  there  were 
no  debts  against  the  estate  of  Albert  Pol- 
ansky. The  lapse  of  time  may  raise  a  strong 
Inference  that  there  are  no  debts;  but 
in  the  absence  of  a  statute  of  limitations, 
there  Is  no  such  condusive  presumption.  Our 
attention  has  been  called  to  no  statute,  and 
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we  are  unaware  tbat  any  existed  prior  to 
Act  No.  256  of  the  Public  Acts  of  1915  (passed 
since  this  case  was  heard  in  the  court  below), 
barring  claims  against  decedents  in  the  ab- 
sence of  the  appointment  of  commissiouerB  on 
dalms,  or  the  substitute  therefor — a  hearing 
of  claims  before  the  probate  Judge,  and  a 
closing  of  the  estate.  Several  cases  are 
cited  by  counsel  in  which  this  and  other 
courts  have  held  that  a  title  by  adverse  pos- 
session is  a  merchantable  title.  We  have 
already  shown  that  the  defendants  here  con- 
tracted to  furnish  an  abstract  showing 
clear  title,  and  did  not  contract  to  famish 
a  merchantable  title  growing  out  of  adverse 
possession.  But  all  these  cases  holding  that 
a  merchantable  title  may  be  acquired  by  ad- 
verse possession  are  bottomed  on  the  statute 
of  limitations.  The  title  ripens  when,  and 
only  when,  the  statutory  period  has  run. 
The  bar  to  the  action  is  the  limitation  of 
the  statute,  and  where  no  statute  of  limita- 
tions is  found  the  bar  does  not  exist  As  to 
claims  against  the  estate  of  decedents,  not 
only  was  there  no  statute  of  limitations  at 
the  time  of  this  transaction,  but  the  statute 
expressly  permitted  a  creditor  to  revive  the 
commission  "at  any  time  before  the  estate 
is  closed."  Section  11084,  Howell's  Anno. 
Sts.  (2d  Kd.).  This  was  an  absolute  right; 
the  application  may  be  made  ex  parte  and 
without  notice,  and  exists  as  long  as  the  es- 
tate is  not  closed.  Bresler  v.  Wayne  Probate 
Judge,  152  Mich.  167,  115  N.  W.  960;  Hart 
v.  Shiawassee  Circuit  Judge,  66  Mich.  592, 
28  N.  W.  326 ;  Heavenrlch  v.  Nichols'  Estate, 
113  Mich.  608,  71  N.  W.  852;  Pratt  v. 
Houghtaling,  45  Mich.  457,  8  N.  W.  72.  One 
who  buys  land  from  heirs  or  devisees  before 
the  estate  Is  closed  takes  It  subject  to  the 
debts  and  expenses  of  administration.  Arm- 
trong  V.  Loomls,  97  Mich.  577,  56  N.  W.  938, 
and  authorities  there  cited.  There  is  a  way 
provided  In  the  statute  for  foreclosing  claims 
against  estates  of  decedents,  viz.:  Appoint- 
ment of  commissioners,  or  a  hearing  of 
claims  by  the  Probate  Judge,  and  closing  the 
estate ;  prior  to  the  act  of  1915  this  was  the 
only  method  by  which  they  might  be  barred. 

[6]  The  abstract  in  the  Instant  case  showed 
that  this  bad  not  been  done.  The  title,  as 
shown  by  the  abstract,  therefore,  was  not 
free  from  reasonable  doubt.  It  was  within 
the  power  of  the  defendants  to  remove  this 
doubt,  to  perform  their  contract,  to  make 
clear  the  record  title;  in  such  case  specific 
performance  may  be  decreed.  Brln  v.  Mich- 
alski,  supra. 

[7]  It  is  insisted  that  plaintiff  should  have 
tendered  for  e.^ecution  a  land  contract  and 
the  money  before  the  suit  was  brought,  and 
that  tender  of  performance  in  the  bill  is  not 
sufficient.  An  examination  of  the  authorities 
cited  above  will  show  that,  in  those  cases 
where  the  question  of  tender  arose  in  cases 
growing  out  of  a  contract  to  furnish  an  ab- 


stract, the  furnishing  of  the  abstract  is  a  con- 
dition precedent  to  the  execution  of  the  con- 
tract and  the  payment  df  the  money.  But 
it  is  unnecessary  for  us  to  go  further  than  to 
say  that  in  the  instant  case  we  are  satisfied 
that  defendants  refused  to  go  further  with 
the  deal  unless  plaintiff  accepted  the  title 
offered,  and  so  stated  to  Mr.  Ogooshevitz; 
that  they  gave  him  to  understand  tbat  he 
could  take  the  title  offered  or  nothing,  and 
to  further  show  that  the  deal  viras  off  they 
tendered  him  the  $50  paid  on  the  contract. 
Tb6  law  does  not  require  a  needless  thing 
to  be  done.  A  tender  would  have  been  fruit- 
less; under  sudi  circumstances  it  was  un- 
necessary. 

[I,  I]  The  remedy  by  spedflc  performance 
is  not  a  remedy  of  right,  but  rests  in  the 
sound  discretion  of  the  court  The  only 
ground  urged  by  defendants,  upon  that  dis- 
cretion in  this  case,  is  an  increase  in  the 
value  of  the  property.  This  appears  in  the 
brief  for  defendants,  but  not  to  the  record. 
If  we  should  accept  the  statement  in  the 
brief,  it  would  not  be  sufficient  grounds  to 
refuse  a  decree  for  spedflc  performance. 
Ootharin  y.  Enoch,  99  Mich.  822,  58  N.  W. 
880. 

The  decree  of  the  court  below  is  reversed, 
and  one  here  entered  In  conformit7  with  the 
prayer  of  the  bill,  with  costs  of  both  courts 
to  plaintiffs. 


EAST  SIDE  TRUST  &  SAYINGS  BANK  v. 

McOINNIS.    (So.  48.) 
(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  PuEADiNO    ®=»3e(l)— Aninssiow  —  Matteb 
Not  WrrHiN  Issue. 

Circuit  Court  Rule  23,  §  6,  providing  that 
admissions  in  the  pleadings  are  binding,  Is  inap- 
plicable, where  the  matter  alleged  in  defendant  b 
plea  is  immaterial  and  foreign  to  the  issue. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  gf  81,  84,  8B.] 

2.  BlLM    AND    NoTBS    «=»462jp)  —  SuiT    Bb- 
TWEEN  PaBTIES — WANT  OF  CoNSIDBBATION. 

Want  of  consideration  may  always  be  shown 
in  defense  of  a  note  upon  suit  between  the  orig- 
inal parties. 

[E^.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  1367-1876.} 

3.  Bills  and  Notes  «=3l06— CoRSinntATioN. 

A  note  given  solely  to  enable  plaintiff  to  ob- 
tain its  diarter  contrary  to  law  was  without 
consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §J  219,  225-232.] 

4.  Bills  and  Notes  ®=s>106 — Consideration. 

A  contract  void  as  against  public  policy  fur- 
nishes no  consideration  for  a  promissory  note. 
[Ed.   Note. — For   other   cases,    see   Bills   and 
Notes,  Cent  Dig.  S§  219,  225-^32.] 

Error  to  Circuit  Court,  Bay  County ;  S.  Q. 
Houghton,  Judge. 

Suit  by  the  East  Side  Trust  &  Savings 
Bank  against  Francis  F.  McGlnnis.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 
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Argued  before  KTJHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORB,  STEEKB, 
and  BROOKE,  JJ. 

Gilbert  W.  Hand,  of  Bay  City,  and  Karl  V. 
Flschler,  of  Hammond,  Ind.,  for  appellant 
Arthur  Otto  and  Jaiues  Donnelly,  both  of 
Bay  City,  for  appellee. 

STONE,  J.  The  plaintiff  is  a  loan  and 
trust  company,  located  at  Hammond,  Ind., 
organized  under  an  act  of  the  General  As- 
sembly of  the  state  of  Indiana  (Laws  1893,  c 
161)  cntlUed: 

"An  act  to  authorize  the  organization  and  in- 
corporation of  loan  and  trust  and  safe  deposit 
companies,  and  defining  their  powers,  rights  and 
duties,"  etc. 

The  declaration  is  upon  the  common  counts 
in  assumpsit,  to  which  was  attached,  under 
the  usual  notice,  a  copy  of  a  promissory  note 
made  by  the  defendant,  reading  as  follows: 
"1500.00.  Hammond,  Ind.,  Dec  24,  1913. 

"Nine  months  after  date,  I  promise  to  pay 
to  the  order  of  East  Side  Trust  &  Savings  Bank, 
at  Elast  Side  Trust  &  Savings  Bank,  Hammond, 
Indiana,  five  hundred  dollars  ($500).  For  valus 
received,  with  interest  at  the  rate  of  six  per  cent 
per  annum  from  date,  payable  semiannually, 
with  reasonable  attorneys'  fees,  without  relief 
from  valaation  and  appraisement  laws.  The 
drawers  and  indorsers  severally  waive  present- 
ment for  payment,  protest  and  notice  of  pro- 
test, and  nonpayment  of  this  note.  In  default 
of  payment  of  interest  when  due  the  whole 
amount  of  this  notice  shall  thereupon  become  due 
and  payable.  F.  F.  McGinnis." 

The  plea  was  the  general  issue,  with  a 
lengthy  notice  setting  forth  that  the  note 
was  givoi  upon  an  illegal  consideration  and 
agreement,  and  was  a  violation  and  avoid- 
ing of  the  provisions  of  the  banking  laws  of 
the  state  of  Indiana  by  the  plaintiflT;  that 
said  note  was  given  purely  as  an  accommoda- 
tion by  defendant  to  plaintiff,  at  the  request 
and  solicitation  of  its  officers,  to  enable  plain- 
tiff to  procure  a  charter  under  the  laws  of 
Indiana  and  begin  business;  that  said  note 
was  executed  and  delivered  without  consid- 
eration of  any  kind,  or  without  any  value 
whatever  at  any  time  or  in  any  way  coming 
to  the  defendant  therefrom;  that  defendant 
never  paid  any  interest  or  charges  of  any 
kind  on  said  note,  either  upon  the  original 
or  renewal  note,  and  was  never  asked  by 
plaintiff  or  its  officers  to  pay  any  interest  or 
durges  of  any  kind  upon  the  said  notes,  and 
no  demand  by  plaintiff  or  any  one  in  its  be- 
half was  ever  made  upon  defendant  to  pay 
said  note  or  any  part  thereof,  until  plaintiff 
became  banlcrupt,  or  involved  in  financial 
difficulty,  and  its  affairs  were  placed  in  the 
bands  of  a  trustee  or  receiver  for  liquida- 
tion ;  tliat  under  the  banking  and  other  stat- 
utes of  Indiana  said  note  is  absolutely  void. 
For  these  and  other  reasons  it  is  claimed  that 
said  plaintiff  cannot  maintain  this  action. 

The  record  shows  that  the  plaintiff  was 
organized  and  commenced  business  in  the 
oiontli  of  November,  1912 ;  that  it  purported 
to  haT9  an  authwised  capital  stock  of  $25,- 


000;  that  at  that  time  the  defendant  was  a 
resident  of  Hammond,  and  was  solicited 
by  the  promoters  of  the  plaintiff  to  subscribe 
for  capital  stock  of  the  bank ;  that  defend- 
ant  declined  to  subscribe,  claiming  that  he  was 
unable  to  do  so.  He  was  finally  Induced  to 
give  the  promissory  note  to  enable  the  officers 
of  the  plaintiff  corporation  to  make  a  oertlfl- 
cate  that  the  capital  stock  had  been  all  paid 
in.  It  is  practically  undisputed  that  at  the 
time  of  the  making  of  the  note  by  the  de- 
fendant it  was  agreed  between  him  and  the 
promoters  that  he  should  not  be  called  tipon 
to  pay  said  note,  but  that  it  should  be  treated 
as  an  accommodation  iMiper  and  carried  by 
the  bank  until  such  time  as  they  could  sell 
five  shares,  of  $100  each,  of  the  capital  stock 
of  the  bank  which  remained  unsubscribed. 
It  also  appears  that  the  defendant,  at  the 
time  he  signed  the  original  note,  of  which 
this  is  a  renewal,  was  induced  to  place  his 
name  on  the  back  of  a  blank  certificate  of 
stock  then  remaining  in  the  stock  book,  he 
having  refused  to  subscrltje  for  any  stock, 
and  there  is  no  evidence  in  the  record  that 
he  ever  authorized  the  filling  up  or  the  Issu- 
ing of  said  certificate  to  him.  It  appears, 
however,  that  the  certificate  was  later  filled 
up  as  though  Issued  to  the  defendant,  and 
remained  in  the  possession  of  the  plaintiff; 
it  never  having  been '  delivered  to  the  de- 
fendant, who  claims  never  to  have  been 
a  stockholder  of  the  plaintiff  corporation. 

Soon  after  the  note  was  signed,  the  plain- 
tiff, through  its  board  of  directors,  filed  a 
certificate  with  the  proper  officers,  certifying 
that  it  had  completed  its  organization,  elected 
Its  officers,  filed  its  articles  of  incorporation 
with  the  secretary  of  state,  and  that  the 
capital  stock  had  been  paid  in  cash  as  re- 
quired by  section  5  of  the  act  authorizing 
the  organization.  The  evidence  is  also  undis- 
puted that  all  of  the  above  facts  came  to  the 
knowledge  of  the  directors  soon  after  the 
making  of  the  original  note.  The  original 
note  not  having  been  paid  at  its  maturity, 
the  defendant,  at  the  request  of  the  plaintiff, 
made  a  renewal  note,  which  is  the  note  here 
sued  upon ;  that  such  renewal  note  was 
made  because  plaintiff  represented  that  it 
could  not  carry  overdue  notes. 

There  is  a  claim  made  by  the  plaintiff 
that  it  is  in  the  course  of  liquidation,  and 
that  this  suit  is  brou^t  in  the  interest  of 
its  creditors.  Tttere  is  nothing  In  the  plead- 
ings or  in  the  evidence  to  Indicate  that  the 
plaintiff  was  in  the  course  of  liquidation 
when  this  suit  was  brought,  and  there  is 
nothing  in  the  evidence  showing  that  it 
has  ever  brought  itself  witbiu  the  provisions 
of  the  statutes  of  Indiana  authorizing  the 
voluntary  liquidation  of  exuA.  companies. 
Our  attention  is  directed  to  Act  No.  267  of 
the  Public  Acts  of  Indiana  for  the  year  1913. 
The  first  section  of  that  statute  provides  that 
any  loan  and  trust  and  safe  deposit  company 
organized  under  "An  act  to  authorise  the 
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organization  and  Incorporation  of  loan  and 
trust  and  safe  deposit  companies,  and  define 
Ing  their  powers,  rights  and  duties  and  other 
matters  comiectcd  tterewlth"  (approved 
March  4, 1893),  may,  upon  petition  of  its  own- 
ers holding  SO  per  cent  of  its  capital  stock, 
go  into  voluntary  liquidation.  Said  petition 
Shall  be  filed  with  the  auditor  of  state  of 
Indiana,  and  upon  the  filing  of  said  petition, 
as  aforesaid,  said  auditor  of  state  shall  cause 
to  be  made  an  examination  of  the  business 
of  said  company  by  the  banking  department 
of  his  office.  If  said  auditor  shall  And  from 
said  examination  that  said  company  Is  sol- 
vent, and  has  snfBcif-nt  assets  with  which 
to  pay  all  of  its  depositors  and  its  other  lia- 
bilities, he  shall  at  once  enter  an  order  di- 
recting the  others  of  said  company,  without 
delay,  to  liquidate  its  business  and  settle 
up  all  of  Its  affairs  by  paying,  first,  all  of  its 
dQ)0sltors  in  full;  and,  second,  after  all  of 
Its  other  liabilities  are  fully  liquidated  and 
paid,  they  shall  pay  out  and  distribute  all 
of  the  remaining  assets  of  the  company, 
share  and  share  alike,  to  the  owners  of  its 
capital  in  pr(^x>rtlcm  to  the  shares  of  the 
capital  stock  of  said  oomimny  respectively 
owned  by  them. 

There  is  no  allegation  nor  evidence  in  this 
record  showing  that  the  auditor  of  state  ever 
took  any  action  or  entered  any  order  direct- 
ing the  officers  of  the  plaintiff  to  liquidate  Its 
business.  For  aught  that  appears  in  this 
record,  this  plaintiff  is  a  solvent  corporation, 
and  is  suing  as  the  payee  of  this  promissory 
note.  There  Is  no  evidence  that  a  receiver 
has  ever  been  appointed,  or  that  any  court 
has  been  applied  to  for  the  appointment  of 
SQch  receiver,  as  required  by  the  statutes  of 
Indiana  in  cases  of  Insolvent  corporations.' 
The  statute  of  the  state  of  Indiana  provid- 
ing for  the  organlKatlon  of  such  corporations 
contains  a  provision  that  no  such  corporation 
shall  be  authorized  to  transact  any  business 
or  exercise  any  powers  as  such  until  the 
whole  of  Its  capital  stock,  where  the  same 
does  not  exceed  $100,000,  shall  have  been 
subscribed  and  paid  in ;  and  it  provides  for 
the  filing  of  the  certificate  to  that  effect, 
hereinbefore  referred  to. 

The  trial  resnlt«d  in  a  directed  verdict 
and  Judgment  for  the  defendant ;  and  in  the 
coarse  of  Its  charge  the  court.  In  speaking  of 
the  certificate  which  was  filed  upon  the  or- 
ganization of  the  plaintiff,  said: 

"Now,  that  application  and  that  certificate 
to  the  state  was  unlawful;  it  was  untrue,  be- 
cause these  five  shares  of  stock  were  not  paid 
for.  Under  the  laws  of  Indiana  that  note  was 
absolutely  void ;  when  given  for  the  purpose  for 
which  it  was  given,  it  was  absolutely  void ;  the 
stock  was  not  paid  for;  the  representation  by 
the  board  of  directors  of  that  bank  to  the  state 
was  at  least  constructlTe  fraud  upon  the  state 
io  obtaining  from  the  state  their  charter  on 
which  to  do  business.  It  is  fundamental  in  law 
that  two  parties,  or  where  two  parties  perpetrate 
a  wrong,  neither  one  can  enforce  against  the 
other  and  profit  by  it.  Under  the  law,  If  the 
bank  in  this  instance  was  a  going  concern,  the 
proposition  that  is  put  before  the  court  in  this 


case  could  not  maintain  an  instant,  because  the 
officers  of  the  bank,  in  endeavoring  to  enforce 
payment  of  a  note  that  was  given  without  any 
consideration,  and  was  given  and  accepted  as  an 
abMdutely  void  and  illegal  transaction,  could  not 
possibly  be  in  force.  The  testimony  shows  in 
this  case  that  the  note  was  without  any  con- 
sideration, that  the  defendant  received  nothing 
In  consideration  for  his  note.  The  only  serious 
contention  in  this  case  is  by  the  plaintiff  that 
the  general  rules  of  equitable  estoppel  estop  the 
defendant  from  asserting  a  claim  or  asserting  any 
such  defense.  The  note  was  some  months  over- 
due before  the  bank  became — ^before  the  change 
was  made,  and  before  any  attempt  of  liquidation 
was  instituted.  It  is  the  charge  of  this  court 
that  since  the  note  was  without  any  considera- 
tion whatever,  and  the  directors  of  the  bank 
under  the  laws  of  that  state  perpetrated  a  con- 
structive fraud  upon  the  state,  and  by  that  act, 
if  any  loss  was  sustained  by  tneir  conduct,  that 
they  would  be  individually  liable  for  anybody 
injured  to  the  extent  of  the  Injury,  and  that  in 
this  case  the  total  failure  of  consideration  may 
be  shown,  and  in  view  of  that  fact  I  am  con- 
strained to  direct  you  to  bring  in  a  verdict  of  no 
cause  of  action." 

The  plaintiff  has  brought  the  case  here 
upon  writ  of  error,  and  by  its  assignments 
of  error  claims  that  the  court  erred  In  per- 
mitting the  defendant,  over  the  objection 
of  the  plaintiff,  to  testify  to  the  alleged 
agreement  under  which  he  signed  the  note, 
and  put  his  name  on  the  back  of  the  certifi- 
cate of  stock  In  question,  claiming  that  the 
defendant  was  estopped  from  so  testlfjdog, 
and  that  the  court  erred  In  refusing  to  di- 
rect a  verdict  for  the  plaintiff  at  the  close 
of  the  proofs,  and  that  It  erred  In  Its  charge 
in  the  language  above  set  forth. 

[1]  It  is  also  urged  by  the  appellant  that 
under  the  admission  in  the  notice  attached 
to  the  plea  the  defendant  had  admitted  that 
the  plaintiff  was  "Involved  in  financial  difil- 
culty  and  its  affairs  were  placed  In  the 
bands  of  a  trustee  or  receiver  for  liquida- 
tion," and  section  6  of  circuit  court  rule  23 
is  relied  upon  as  the  basis  of  this  claim.  It 
is  sufficient  answer  to  this  to  say  that,  the 
declaration  nowhere  having  referred  to  the 
Insolvency  of  the  plaintiff,  or  the  fact  that 
it  was  engaged  in  liquidation,  but  consisted 
simply  of  the  ordinary  declaration  upon  the 
common  counts  by  a  payee  against  a  maker 
of  a  promissory  note,  the  plaintiff  is  in  no 
position  to  Invoke  the  aid  of  the  rule  In 
question,  as  such  matter  was  wholly  Im- 
material and  foreign  to  the  issue.  The  Ne- 
gotiable Instrument  Act  of  the  state  of  In- 
diana is  the  same  in  substance  as  our  act, 
and  contains  the  following  provision  (Bairns' 
Ann.  St  1914,  i  90S9,  c.  1): 

"An  accommodation  party  is  one  who  has 
signed  the  instrument  as  maker,  drawer,  acceptor 
or  indorscr,  without  receiving  value  therefor, 
and  for  the  purpose  of  lending  nis  name  to  some 
other  person,  such  a  person  is  liable  on  the 
instrument  to  a  holder  for  value,  notwithstand- 
ing such  holder  at  the  time  of  taking  the  in- 
strument knew  him  to  be  only  an  accommoda- 
tion party." 

[2]  We  are  of  opinion  that  the  trial  court 
did  not  err  in  directing  a  verdict  for  the  de- 
fendant, and  well  might  have  placed  its  de- 
cision  npon  the  sole    ground   of  want  r>t 
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consideration.  A  want  of  consideration  may 
always  be  shown  In  defense  of  a  promissory 
note  upon  suit  between  the  original  parties. 
We  think  the  tollawiag  cases  are  controlling 
of  the  instant  case  upon  the  subject  of  want 
of  consideration:  Ix>TeU  v.  Wlllard,  28  Mich. 
346;  Teed  v.  Marvin,  41  Mich.  216,  2  N.  W. 
20;  Macomb  t.  WUldnson,  83  Mich.  486,  47 
N.  W.  336;  Kelley  v.  Guy,  116  Mich.  43,  74 
N.  W."  291 ;  Graham  v.  Alexander,  123  Mich. 
168,  81  N.  W.  1084;  Nowack  v.  liehmann, 
130  Mich.  474,  102  N.  W.  992;  Fanning  v.  In- 
surance Co.,  87  Oliio  St.  330,  41  Am.  Rep. 
517. 

[3, 4]  Then  is  authority  to  sustain  the  posi- 
tloD  that,  the  note  having  been  given  solely 
to  enable  the  plaintifT  to  obtain  Its  charter, 
contrary  to  the  provisions  of  the  statute, 
there  was  no  consideration  for  the  note. 
Coddington  v.  C^naday,  167  Ind.  243,  61  N. 
E.  567.  This  court  held  in  Hubbard  v.  Frei- 
berger,  133  Mich.  139,  94  N.  W.  727,  that  a 
contract  void  as  against  public  policy,  fur- 
nishes no  consideration  for  a  promissory 
note.  This  note  being  void  as  between  the 
original  parties,  and  this  suit  having  been 
brought,  not  in  the  interest  of  creditors,  but 
in  the  plaintiff's  own  right  as  payee,  the 
plaintiff  was  not  entitled  to  recover  under 
any  view  of  the  case  as  presented  by  this 
record,  and  the  Judgment  of  the  court  be- 
low is  affirmed. 


a  H.  UTTI/B  CO.  V.  CADWBLL  TRANSIT 
CO.     (No.  23.) 

(Supreme  Court  of  Michigan.    July  80,  1017.) 

1.  ASSIOmiXHTS  «=>19  —  CORTBACTS  ASSIOK- 
ABLB. 

A  contract  to  continue  during  the  naviga- 
tion season  was  entered  between  B.  and  defend- 
ant company,  whereby  the  latter,  which  was  tho 
owner  of  a  vessel,  was  to  cany  sand  and  gravd 
in  such  quantities  up  to  the  capacity  of  the 
vessel  aa  might  be  required.  Payment  was  to 
be  made  for  the  quantity  delivered  the  previous 
month  on  the  12tli  day  of  the  following  month. 
As  security  for  payment  B.  was,  on  request  by 
defendant,  to  assign  any  contract  made  by  him 
for  the  sale  of  sand  and  gravel  carried  by  de- 
fendant. B.  assi^ed  the  contract  to  j^aintiff, 
which  brought  suit  for  breach.  HM,  the  con- 
tract was  assignable. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Gent.  Dig.  gj  28-31.] 

2.  contbacts  «=»116(3)— collatkbal  attack 
— ^Dkfbnses. 

Defendant  could  not  defeat  recovery  by 
proving  that  the  assignment  was  procured  for 
the  purpose  of  doing  away  with  a  competitor. 

[Ed.  Note. — For  other  cases,  see  Controcts, 
Cent.  Dig.  ffi  547-540.] 

Kuhn,  C.  J.,  and  Bird,  J.,  dissenting. 

Error  to  Circuit  Court,  Wayne  County; 
George  P.  Codd,  Judge. 

Suit  by  O.  H.  Little  Company  against  the 
Cadwell  Transit  Company.  Jndgment  for 
plaintiff,  and  defendant  bringa  error.  Affirm- 
ed, with  costs. 


Argued  before  KUHN,  C.  J.,  and  STONB, 
OSTRANDER,  BPRD,  MOORE,  and 
STEERE,  JJ. 

Campbell,  Bulkley  &  Ledyard,  Henry  M. 
Campbell,  and  Charles  H.  L'Hommedleu,  all 
of  Detroit,  for  appellant  Thomas  G.  Long 
and  Stevenson,  Orpeuter,  Butzel  &  Backus, 
all  of  Detroit,  for  appellee. 

MOORE,  J.  This  suit  was  brought  to  re- 
cover damages  for  the  breach  of  a  contract 
made  between  the  B.  &  O.  Sand  &  Gravel 
Company  and  the  defendant,  which  contract 
was  assigned  by  the  B.  &  O.  Sand  &  Gravel 
Company  to  the  plaintiff.  It  was  agreed  in 
open  court  that  if  plaintiff  was  entitled  to 
necover  anything  it  was  the  sum  of  $2,800. 

The  record  bears  out  the  following  state- 
ment of  facts  which  is  taken  from  the  brief 
of  counsel : 

"The  contract  was  entered  into  April  3,  1912, 
between  the  defendant  and  C.  S.  Owen  and  J. 
T.  Belanger,  doing  business  as  the  B.  &  O. 
Sand  &  Gravel  Company.  It  was  to  continne 
during  the  navigation  season  of  1912>  The 
Cadwell  Company  was  the  owner  of  the  vessel 
0.  W.  Cadwell.  The  Cadwell  Company  was  to 
'carry  sand  and  gravel  in  sach  quantities  of 
approximately  600  cubic  vards  per  week'  up  to 
the  capacity  of  the  vessel,  as  might  be  requir- 
ed by  the  R.  &  O.  Company.  The  deliveries 
were  to  be  made  'to  the  dock  of  the  parties  of 
tho  second  part  at  Detroit  or  other  points  as 
are  herein  provided  for,  having  in  view  the 
Solvay  Process  Company  dock  or  such  other 
dock  as  is  accessible  and  convenient  to  navi- 
gable waters,  and  for  the  delivery  of  sand  and 
Savel  on  tho  Detroit  river  in  the  said  city  of 
etroit,  or  in  the  River  Rouge  as  hereinafter 
set  out.'  The  price  for  carrying  was  37  cents 
per  yard  for  sand  and  48,  60,  and  52  cents  per 
yard  for  gravel,  depending  upon  tho  distance, 
whether  within  40,  50,  or  60  miles  from  Detroit. 
Payments  were  to  be  made  'for  the  quantities 
delivered  during  the  previous  month,  on  the 
twelfth  day  of  the  following  month  for  all  pre- 
vious month's  deliveries.'  As  security  for  pay- 
ment the  B.  &  O.  Company  was,  'on  the  re- 
quest' of  the  Cadwell  Company,  to  assign  any 
contract  mado  by  the  B.  &  O.  Company  for  the 
sale  of  the  sand  and  gravel  being  carried  by  the 
Cadwell  Company.  Upon  the  opening  of  navi- 
gation in  1912  the  parties  entered  upon  the 
performance  of  this  contract,  and  so  continued 
until  October  21,  1912,  at  which  date  the  B.  & 
O.  Company  assigned  the  contract  to  the  C. 
H.  Little  Company,  of  which  assignment  the 
Cadwell  Granpany  was  at  once  given  notice  in 
writing.  While  the  parties  were  engaged  in 
the  performance  of  the  contract,'  the  B.  &  O. 
Company  made  a  contract  with  the  Superior 
Sand  &  Gravel  Company  under  date  of  May  8, 
1912,  whereby  the  Superior  Company  was  to 
take  from  the  B.  &  O.  Company  1,400  yards  of 
gravel  and  2,100  yards  of  sand  per  week  during 
the  navigation  seasons  of  1912,  1913,  and  1914. 
The  price  for  the  gravel  was  66  cents  per  yard 
and  for  the  sand  43  cents.  This  contract  was 
made  with  express  reference  to  the  Cadwell 
contract.  It  was  a  sale  by  the  B.  &  O.  Company 
to  the  Superior  Company  of  all  the  sand  and 
gravel  which  the  Cadwell  Company  was  to 
deliver  to  the  B.  &  O.  Company.  This  contract 
was  also  assigned  by  the  B.  &  O.  Company  to 
the  Little  Company  on  the  same  day  aa  the 
contract  with  tne  Cadwell  Company  was  as- 
signed, and  the  Superior  Company  was  at  once 
given  notice  in  writing  of  such  assignment 
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"The  Cadwell  Company  replied  to  the  notice 
of  assiznment  October  25,  1912,  sending  its  re- 
ply to  both  the  assignor  (the  B.  &  O.  Company) 
and  the  assignee  (the  Little  Company).  The 
reply  was  as  follows:  'We  herelq'  nodfy  you 
that  the  said  assignment  is  in  breach  of  the 
said  contract,  as  yoa  have  no  right  to  assign 
the  same.  We  hereby  declare  said  contract  for- 
feited. We  have  farther  notice  that  the  con- 
tract made  between  the  Superior  Sand  &  Gravel 
Company  and  yoursolves  nas  been  assigned  to 
the  O.  H.  Idttle  Company.  We  therefore  fur- 
ther notify  you  that  the  said  assignment  is  In 
breach  of  clause  6  of  our  said  contract,  where- 
by you  undertake  to  assign  to  us  all  such  con- 
tracts, as  security  for  the  payment  of  the  sums 
of  money  due  us,  from  time  to  time.  We  now 
declare  the  said  contract  made  between  us  for- 
feited and  of  no  force  and  effect'  The  Superior 
Company  at  the  same  time  replied  to  the  notice 
of  assignment  of  its  contract  with  the  B.  &  O. 
Company,  stating:  'We  hereby  declare  the  same 
canceled  and  at  an  end,  for  the  reasons;  First, 
that  said  contract  is  not  assignable,  and  sec- 
ond, because  the  action  was  takon  in  yiolation 
of  the  statutes  of  the  state  of  Michigan  re- 
specting the  creation  of  monopolies.*    •    •    • 

"During  the  navigation  season  of  1812,  after 
October  ^st,  the  steamer  Cadwell  was  seen,  un- 
loading sand  on  the  Superior  Company's  dock. 
The  Little  Company,  at  the  time  of  the  taking 
over  of  these  contracts,  was  ready  to  have  them 
carried  out  according  to  their  terms.  If  the 
Cadwell  Company  had.  gone  on  with  the  con- 
tract, instead  of  canceling  it,  it  would  have  been 
required  to  deliver  3,600  yards  per  week  for  the 
remainder  of  that  season  in  quantities  of  sub- 
stantially 1,400  yards  of  gravel  and  2,100  yards 
of  sand. 

"The  plaintiff  offered  to  show  that  if  the  de- 
fendant had  notified  the  plaintiff  that  the  de- 
fendant would  not  deal  with  the  plaintiff  on 
credit,  the  plaintiff  would  have  paid  cash.  This 
was  excluded.  The  plaintiff  also  offered  to  show 
that  it  was  its  intention  that  the  Cadwell  Com- 
pany should  go  on  delivering  sand  to  the  Su- 
Iierior  Company  under  the  contract.  This  like- 
wise was  excluded.  With  reference  to  the  taking 
over  of  the  contracts  by  the  Little  Company  it 
eppeared  that  the  B.  &  O.  Company  approadied 
the  general  manager  of  the  Little  CJompany, 
and  that  after  consultation  with  the  board  of 
directors  it  was  decided  to  purchase  the  con- 
tracts. A  number  of  leases  for  sand  and  gravel 
beds  were  taken  over  at  the  same  time.  If  the 
Little  Company  could  not  have  furnished  the 
Solvay  dock  for  the  unloading  of  the  gravel  for 
any  reason,  tho  Little  Company  had  other 
iocka  which  would  have  answered  the  descrip- 
tion in  paragraph  1  of  the  Cadwell  contract,  and 
had  railroad  facilities  and  docks  upon  which 
the  sand  and  gravel  could  have  been  delivered 
just  as  conveniently  as  at  the  Solvay  dock. 

"The  defendant,  under  the  third  paragraph  of 
its  plea,  sought  to  introduce  testimony  which  it 
was  claimed  would  tend  to  show  that  the  plain- 
tiff did  not  in  fact  intend  to  carry  out  the  con- 
tract with  the  Cadwell  Company.  This  was  ex- 
cluded over  the  objection  and  exception  of  the 
defendant,  on  the  ground  that  it  was  not  within 
the  averments  of  the  plea.  The  defendant  like- 
wise sought  to  show  that  the  plaintiff  had 
breached  the  contract  of  tho  Superior  Company, 
in  that  the  plaintiff  bad  refused  to  deliver  any 
more  gravel  under  the  terms  of  the  contract, 
or  to  ddiver  any  gravel  except  at  a  higher  price 
than  in  the  Superior  contract.  This  was  ex- 
cluded because  not  stated  as  a  reason  for  the 
rescission  by  the  Superior  Company  at  the  time 
it  received  notice  of  the  assignment  and  re- 
scinded the  contract 

"Defendant  further  sought  to  diow  that  it 
would  not  have  entered  into  such  a  contract 
as  the  contract  in  question  with  the  plaintiff 
either  at  the  time  the  contract  was  entered  into 
with  the  B.  &  O.  Company  or  at  the  time  it  was 


assigned,  and  would  not  have  made  a  contract 

extending  credit  to  the  plaintiff." 

There  are  two  questions  presented  for  con- 
sideration: (1)  The  asslgnabUlty  of  the  con- 
tract; (2)  The  application  of  tbe  laws  relat- 
ing to  monopolies. 

[1]  1.  Is  tbe  contract  assignable?  Counsel 
say  it  Is  not  consistent  with  the  rights  and 
interest  of  the  contracting  party  to  be  com- 
pelled, by  assignment  against  bis  will,  to  deal 
with  another  who,  for  any  reason,  was  so  ob- 
jectionable that  be  would  not  originally  have 
entered  into  contract  relations  with  him.  If, 
for  example,  tbe  defendant  had  had  business 
dealings  with  the  plaintlfl,  and  Its  experience 
had  been  such  tliat,  becanse  of  unfair  deal- 
ings and  disregard  of  contract  obligations  on 
the  part  of  the  i^intiff,  the  defraidant  would 
not  again  volnntarlly  have  entered  into  con* 
tract  relations  with  such  company,  it  clearly 
would  be  grossly  unjust  to  compel  it,  without 
its  consent  and  at  the  instance  of  the  obnox" 
ious  party  to  do  so.  Tiie  contracting  party 
also  has  a  right  to  decide  to  whom  he  vrlll 
extend  credit,  without  giving  any  reason 
therefor. 

The  question  of  the  assignability  of  eaa- 
tracts  bad  the  attention  of  this  conrt  in  tbe 
case  of  Northwestern  Lumber  Co.  v.  Byers, 
133  Mich.  684,  95  N.  W.  629.  That  case  came 
to  this  court  from  tbe  circuit  court  of  wbldi 
Justice  Stone,  now  of  this  court,  was  then 
presiding  Judge.  He  filed  a  written  opinion 
in  the  case  which  reviewed  the  authorities 
so  fully  and  accurately  that  it  was  adopted 
by  this  court  The  case  is  so  recent  and  so 
accessible  that  it  is  unnecessary  to  do  more 
tlian  refer  to  it 

The  same  question  arose  again  In  tbe  case 
of  Yoigt  T.  Murpby  Heating  Co.,  164  Mich. 
639,  129  N.  W.  701.  In  this  case  the  bills 
were  payable  monthly,  and  the  beating 
company  had  the  right  to  require  security 
for  tbe  payment  of  the  steam  expected  to  be 
consumed.  It  was  claimed,  as  in  the  in- 
stant case,  that  tbe  contract  was  personal 
and  could  not  be  assigned.  This  court  held 
otherwise,  and  cited  the  case  of  Northwest- 
em  Lumber  Co.  v.  Byers,  133  Mich.  534,  95 
N.  W.  529,  and  tbe  last  edition  of  the  fifth 
volume  of  American  and  English  Encyclo- 
pedia of  Law  and  Practice,  at  pages  885,  886, 
and  906.  It  Is  difficult  to  see  how  tbe  per- 
sonal element  entered  into  tbe  contract  in- 
volved here.  What  difference  could  it  make 
to  the  defendant  whether  the  sand  and  gravel 
were  furnished  by  tbe  B.  &  O.  Sand  &  Gravel 
Company  or  by  the  plaintiff. 

As  to  the  matter  of  payment  defendant 
could  insist  upon  being  made  secure  if  it 
thought  C.  H.  Little  &  Co.  was  not  responsi- 
ble. In  the  instant  case  the  plaintiff  took 
the  contract  subject  to  the  liabilities  of  its 
assignor.  The  defendant,  if  It  desired,  could 
require  an  assignment  of  the  contracts  for 
the  sale  of  the  sand  and  gravel  carried  by 
tbe  Oadwell  Ccmipany.  If  it  required  such 
an  assignment  from  O.  EU  Little  Company, 
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it  wonid  be  bound  to  make  it  just  tbe  same 
as  the  B.  &  O.  Company  would  have  been  re- 
quired to  make  it  if  the  contract  had  not 
been  assigned  by  them.  There  is  no  claim 
that  the  C.  H.  Little  Company  were  less 
responsible  than  the  B.  &  O.  Company,  and 
by  assigning  the  contract  the  B.  &  O.  Com- 
pany were  not  released  from  Its  perform- 
ance. See  Lumber  Co.  v.  Byers,  supra,  and 
Volgt  V.  Murphy  Heating  Co.,  164  Mich. 
539,  129  N.  W.  701, 

[2]  Counsel  say: 

"The  plaintiff  is  not  entitled  to  enforce  the 
assignments,  even  if  otherwise  valid,  because 
they  were  obtained  for  an  unlawful  purpose." 

It  is  urged  that  tbe  asslgimient  was  pro- 
cnred  for  the  purpose  of  doing  away  with 
a  competitor,  and  is  therefore  unlawful.  It 
was  proposed,  to  show  this  by  testimony  out- 
side of  the  written  contract  and  the  assign- 
ment Certainly  there  is  nothing  upon  the 
face  of  the  contract  or  the  assignment  that 
would  Indicate  an  unlawful  purpose.  If  this 
litigation  was  between  the  original  parties 
to  the  contract,  for  some  failure  to  perform, 
tbe  defense  attempted  here  could  not  be 
made.  We  think  this  feature  of  the  case  is 
within  the  principles  stated  In  International 
Harvester  Co.  v.  Eaton  Circuit  Judge,  163 
Mich.  55,  127  N.  W.  696,  30  L.  B.  A.  (N.  S.) 
680,  Ann.  Cos.  1912A,  1022. 

The  other  questions  have  been  considered, 
but  do  not  call  for  discussion. 

Judgment  is  affirmed,  with  costs  to  appel- 
lee. 

OSTEANDER,  STONE,  and  STEBRB,  JJ., 
concur  with  MOORB,  J. 

Kt'HN,  0.  J.  (dissenUng).    On  the  trial  of 

this  case  an  offer  was  made  by  the  defend- 
ant to  Introduce  testimony  to  show  that  at 
the  time  the  contract  was  entered  into,  it 
would  not  have  made  such  a  contract  with 
the  C.  H.  Little  Company,  and  that  it  would 
not  have  been  willing  to  extend  credit  to  that 
company.  This  testimony  was  excluded  by 
the  court.  In  my  opinion  this  was  clearly 
admissible  under  the  rule  announced-  In  a 
case  cited  in  the  opinion  of  Mr.  Justice 
Moore,  Northwestern  Cooperage  &  Lumber 
Co.  V.  Byers,  133  Mich.  534,  05  N.  W.  529, 
where  Mr.  Justice  Stone,  then  circuit  Judge, 
stated  the  rule  to  be  as  follows: 

"I  think  that  the  true  doctrine  is  that  whero 
an  executory  contract  is  not  necessarily  person- 
al in  its  character,  and  can,  oomittent  with  the 
right$  (m4  intereitt  of  the  adverse  party,  be 
fairly  and  sofficiontly  executed  as  well  by  the 
assignee  as  by  the  original  contractor,  and 
when  the  latter  has  not  disqualified  himself 
for  performance  of  the  contract,  it  is  assign- 
able.^'   (Italics  mine.) 

ESxcInslim  of  this  testimony  was  clearly 
reversible  error,  but  I  am  also  satisfied  that 
the  court  should  have  directed  a  verdict  for 
tbe  defendant  upon  the  record  as  made,  for 
the  mie  should  be  and  is  that  a  contract- 
ing party  has  the  right  to  select  and  deter- 


mine with  whom  he  wiU  contract,  and  cannot 
have  another  person  thrust  upon  him  with- 
out his  consent  In  my  opinion  It  could  not 
be  said  to  be  "consistent  with  tbe  rights  and 
interests  of  the  adverse  party"  tb  take  away 
from  him  the  right  to  decide  to  whom  be 
will  extend  credit  It  should  be  borne  in 
mind  that  the  Superior  Sand  &  Oravd  Com- 
pany, whose  contract  with  the  B.  &  O.  Com- 
pany was  likewise  assigned  to  the  C.  H.  Lit- 
tle Company,  was  the  active  competitor 
In  business  of  the  0.  H.  little  Company.  Tbe 
effect  of  the  assignment  of  tbe  contract  be- 
tween the  B.  &  O.  Company  and  the  defend- 
ant in  this  case  was  to  compel  the  Superior 
Sand  &  Gravel  Company  to  accept  deliveries 
from  an  active  competitor.  Arkansas  Val- 
ley Smelting  Co.  v.  Belden  Co.,  127  U.  S. 
379,  8  Sup.  Ct  1808,  32  L.  Ed.  246;  Hardy 
Implement  Co.  v.  South  Bend,  120  Mo.  222, 
31  S.  W.  599 ;  Boston  Ice  Co.  v.  Potter,  123 
Mass.  29,  86  Am.  Rep.  9;  Detroit  Postage 
Stamp  Service  Co.  v.  Sdiermack,  179  Mlcb. 
260,  146  N.  W.  144,  Ann.  Cas.  1915D,  287. 

Because  of  this  conclusion  It  will  be  un- 
necessary to  determine  whether  because  of 
tbe  lack  of  novation  it  should  be  said  that 
the  situation  between  the  plaintiff  and  de- 
fendant lacked  mutuality  of  obligation  or  con- 
tract. The  Judgment  should  be  reversed,  and 
no  new  trial' granted,  with  costs  to  appellant. 

BIRD,  J.,  concurs  with  KUHN,  a  X 


MERRILL  V.  MYERS.    (No.  91.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  Taxation  <g=9705— Redemption  from  Tax 
Saib— Notice— Service. 

By  express  proviaion  of  Pubw  Acts  1900,  No. 
270,  service  of  notice  by  purchaser  to  one  whose 
land  has  been  sold  for  taxes  of  right  to  redeem 
may  be  made  on  a  resident  of  the  state  by  leav- 
ing it  at  his  residence  with  a  member  of  his 
family  of  mature  years. 

[Ed.  Note.— For  other  casee,  see  Taxation, 
Cent  Dig.  S  1424.] 

2.  Taxation  «=»699— Redemption  mom  Tax 
Saub—Extension  of  Time. 

Where  notice  advised  plaintiff,  whose  land 
had  been  sold  for  taxes,  that  he  could  redeem 
by  making  payment  within  a  certain  time,  to 
either  defendant,  the  purchaser,  or  the  register 
in  chancery,  and  stated  the  amount  necessary 
to  redeem  'plus  sheriffs  fees,"  the  amount  of 
which  was  not  given,  time  to  redeem  was  not 
extended  by  defendant,  in  reply  to  plaintiff's 
letter,  asking  to  be  advised  of  amount  of  lira, 
writing  that  plaintiff  must  settle  with  the  coun- 
ty treasurer,  out  plaintiff  was  required  to  ascer- 
tain amount  of  fees  from  the  re^ster,  and  hav- 
ing taken  no  further  steps  till  after  lutse  of 
time  to  redeem,  though  having  plenty  of  time, 
he  lost  right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1402-1405.] 

Appeal  frcnn  Circuit  Court  Emmet  County, 
in  Chancery ;  Prank  Shepherd,  Judge. 

Suit  by  Homer  F.  Merrill  against  Rufus 
L.  Myers.  Decree  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  dismissed. 
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The  bill  In  tbig  case  is  filed  for  the  pur- 
pose of  ooiupelllng  defendant,  upon  the  pay- 
ment of  $27.10,  to  reconvey  to  the  plaintiff 
certain  lands,  the  title  to  which  defendant 
had  secured  through  purchase  at  the  annual 
tax  sales  in  the  year  1913;  the  tax  having 
accrued  In  the  year  1910.  On  August  18, 
1914,  the  following  notice  was  served  on 
plalntUT: 

"To  the  Owner  or  Owners  of  Any  and  All  In- 
terest in  or  Liens  upon  the  Land  Herein 
Described: 
"Take  notice  that  sale  has  been  lawfully 
made  of  the  following  described  land  for  un- 
paid taxes  thereon,  and  that  the  undersigned 
has  title  thereto  under  tax  deed  or  deeds  issued 
therefor,  and  that  you  are  entitled  to  a  recon- 
veyance thereof  at  any  time  within  six  months 
after  return  of  service  of  this  notice  upon  pay- 
ment to  the  undersigned,  or  to  the  register  in 
chancery  of  the  county  in  which  the  lands  lie, 
of  all  sums  paid  upon  such  purchase,  together 
with  one  hundred  per  centum  additional  there- 
to, and  the  fees  of  the  sheriff  for  the  service  or 
cost  of  pnbUcati<m  of  this  notice,  to  be  comput- 
ed as  upon  personal  service  of  a  declaration  as 
commencement  of  suit,  and  the  further  sum  of 
five  dollars  for  each  description,  without  other 
additional  cost  or  charges.  If  payment  as  afore- 
said is  not  made,  the  undersigned  will  institute 
proceedings  for  possession  of  the  land. 

"Description  of  land:  State  of  Michigan, 
cotm^  of  Kmmet,  north  half  of  southeast  quar- 
ter Sec.  36.  town  35  north,  range  4  west 
Amount  paid,  $9.05.  Tax  for  year  1910. 
Amount  necessaiy  to  r^eem,  $23.10,  plus  the 
fees  of  the  sheriff.  Rufns  Myers, 

"Place  of  Business:  Alanson,  Michigan. 

"To  Homer  F.  Merrill,  Last  Grantee  in  the  Reg- 
ular Chain  of  Title  of  Such  Lands,  or  of 
Any  Interest  Therein,  as  Appearing  by  the 
Records  in  the  Office  of  the  Register  of 
Deeds  of  Said  County." 

The  sheriff's  return  of  service  follows: 
"State  of  Michigan,  County  of  Cheboygan— ss. : 

"I  do  herby  certify  and  return  that  on  the 
18th  day  of  August,  A.  D.  1914,  I  served  a 
notice  of  which  the  within  is  a  true  copy  upon 
Homer  F.  Merrill,  to  whom  said  notice  is  ad- 
dressed, by  personally  delivering  such  notice  to 
the  said  above-named  perscm  in  said  county  of 
Cheboygan,  the  said  person  being  a  resident  of 
said  county.  Byron  M.  Watson, 

"Sheriff  of  the  County  of  Cheboygan. 

"My  fees,  $4.00." 

Proof  of  service  was  filed  with  the  county 
clerk  on  the  27th  day  of  August,  1914.  The 
proofs  disclosed  that  service  of  the  notice 
was  not  made  personally  upon  plaintiff,  Hom- 
er F.  Merrill,  but  was  on  said  date  (August 
18,  1914),  left  with  the  wife  of  said  plaintiff, 
Anna  •Merrill,  with  the  request  that  she  hand 
it  to  her  husbEind;  he  being  absent  at  the 
time.  The  bill  avers  that  plaintiff's  wife.  In- 
stead of  calliog  the  notice  to  his  attention, 
mislaid  tbe  same,  and  that  he  did  not  learn 
of  it  until  some  time  later,  to  wit,  "on  or 
about  tbe  ISth  day  of  December,  1914." 
Plaintiff  wrote  the  defendant,  for  the  pur- 
pose of  redeeming  said  parcel  of  land,  and 
requested  defendant  to  advise  bim  of  the 
amount  of  defendant's  lien,  which  letter  was 
addressed  to  the  defendant  at  Alanson,  Mich. 
To  this  letter,  which  was  forwarded  to  de- 
fendant in  Kansas,  defendant  made  the  fol- 
lowing reply: 


"Arcadia,  Kan.,  Jan.  80,  '16. 

"H.  F.  MerriU,  Millington,  Mich.— Dear  Sir: 
Your  letter  was  forwarded  to  me  here.  In 
reply  would  say  I  cannot  settle  with  you  as  I 
understand  it.  You  must  settle  it  at  the  county 
treasurer's  office  at  Petoskey. 
"Yours  respectfully, 

"Rnius  Ik  Myers,  Alanson,  Mich." 

Plaintiff  thereafter,  and  on  March  22d, 
wrote  the  following  letter: 

"MilUngton,  Mar.  22. 

"The  County  Treasurer,  Petoskey,  Mich.— 
Dear  Sir:  I  wrote  to  R.  L.  Myers  in  regard  to 
the  taxes  on  the  eighty  acres  inclosed.  He  said 
I  would  have  to  settle  with  you,  so  wish  you 
would  look  it  up  and  let  me  know  as  soon  as 

Sossible  bow  much  there  is  to  be  paid,  and  I  will 
X  it  right  up.    Thanking  you, 
"Yours  truly, 

"H.  F.  Merrill,  Millington." 

This  letter  was  banded  to  the  county  clerk, 
who  replied  as  follows: 

"Petoskey,  Midi.,  Mar.  24,  1915. 

"Mr.  Homer  Merrill,  Millington,  Mich.— Dear 
Sir:  Mr.  White,  the  county  treasurer,  has  hand- 
ed me  your  letter  to  him  relative  to  the  redemp 
tion  of  the  inclosed  tax  matter.  In  reply  will 
say  that  this  matter  has  passed  the  penod  in 
which  I  have  the  authority  to  settle.  The  mat- 
ter is  now  between  you  and  Mr.  Myers.  The  tax 
notice  was  filed  in  this  office  Aug.  27,  1914,  and 
you  then  had  six  months,  or  until  Feb.  27, 1915, 
m  which  to  redeem  through  this  office.  The 
amount  necessary  to  redeem  during  that  time 
was  as  follows: 

Double  the  tax  $9.05 $18.10 

For  each  description 6.00 

SheriTs  fees 4.00 

FUmg  fees 25 

"If  you  want  to  settle  this  up,  write  to  Rufus 
L.  Myers,  Alanson,  Mich. 
"Yours  very  truly, 

"Allen  C.  Madlem,  County  Clerk." 

It  was  claimed  In  the  court  below,  and  is 
urged  here,  that  the  plaintiff  Is  entitled  to  a 
reconveyance: 

A.  "Because  the  service  of  the  notice  of  re- 
conveyance, by  leaving  the  same  with  the  wife 
of  the  plamtiff,  during  the  latter's  temporary 
absence  from  home,  is  not  such  a  service  as  is 
contemplated  by  the  law." 

B.  "Because  it  was  the  duty  of  defendant  to 
furnish  tbe  plaintiff,  when  requested,  with  a 
statement  of  the  amount  due  him  from  tbe  lat- 
ter in  order  to  entitle  said  plaintiff  to  a  recon- 
veyance, and  that  defendant  s  refusal  to  furnish 
such  information  operated  as  an  extension  of 
the  time  of  redemption  until  such  information 
was  furnished." 

The  court  below  held  against  the  plaintiff 
upon  tbe  first  pnqiosition,  but  In  bis  favor 
upon  tbe  second,  and  made  a  decree  provid- 
ing for  a  reconveyance  upon  the  payment  of 
tbe  sum  of  $27.10.  From  this  decree  defend- 
ant appeals. 

Argued  before  KTJHN,  C.  J.,  and  STONE, 
OSTRANDEB,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Halstead  ik  Halstead,  of  Petoskey,  for  ap- 
pellant. C.  J.  Pailthorp,  of  Petoskey,  for  ap- 
pellee. 

BROOKE,  X  (after  stating  tbe  facts  as 
above).  [1]  Under  tbe  conceded  facts,  the 
service  in  this  case  was  good,  and  was  within 
tbe  terms  of  tbe  statute,  which  provides: 
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"That  gnch  service  may  be  made  upon  any 
resident  of  this  state  by  leaving  such  notice  at 
his  usual  place  of  reaidence  wlUi  some  member 
of  his  fanuly  of  mature  age."  Act  270,  P.  A. 
1909. 

[2]  According  to  the  averment  of  the  bill 
of  complaint,  plaintiff  bad  actual  notice  of 
the  situation  more  than  two  months  before 
the  expiration  of  the  six  months  period  pro- 
vided by  the  statute  for  redemption.  By  his 
own  showing  he  must  have  received  defend- 
ant's letter,  referring  him  to  the  county 
treasuter,  more  than  three  we^s  before  the 
expiration  of  said  time.  The  period  of  re- 
demption expired  on  February  27th,  yet  we 
find  that  he  did  not  write  to  the  county 
treasurer  until  March  22d,  after  said  period 
had  expired.  With  reference  to  the  notice 
the  learned  circuit  Judge  said: 

"PlaintiS  had  to  know  the  amount  of  the 
sheriff's  fees  before  he  could  redeem.  The  no- 
tice did  not  furnish  the  information.  He  could 
not  be  expected  to  decide  by  his  own  investiga- 
tion, and  decide  correctly,  at  the  peril  of  losing 
his  land  for  not  tendering  a  large  enough 
amount,  or  of  losing  liis  money  if  he  tendered 
too  large  an  amount  There  might  be  a  very 
serious  question  as  to  what  was  the  correct 
and  legal  amount  of  the  sheriff's  fees.  Two 
sources  of  information  were  open  to  him,  the 
defendant  and  the  county  clerk,  or  roister  in 
chancery.  He  could  not '  redeem  without  tliis 
knowledge.  He  sought  it  from  the  defendant, 
who  bad  caused  the  notice  to  be  given,  and  who, 
in  effect,  refused  to  give  the  information.  By 
his  conduct  he  reduced  the  number  of  places 
where  the  statute  provided  redemption  might  be 
had  from  two  to  one.  Such  action  should  ex- 
tend the  period  of  redemption,  so  aa  to  allow 
the  plaintiff  in  this  case  to  redeem." 

With  this  conclusion  .we  are  unable  to 
agree.  The  notice  advised  the  plaintiff  that 
he  could  make  payment  either  to  the  under- 
signed or  to  the  re^ster  In  chancery  of  the 
county.  Plaintiff  could  have  readily  ascer- 
tained the  amount  of  the  fees  from  the  regis- 
ter, and  It  was  his  duty  to  have  done  sa  It 
Is  impossible  to  escape  the  conclusion  that  In 
this  case  the  plaintiff  was  guilty  of  the  gross- 
est laches,  and  that,  having  through  such 
laches  lost  his  right  to  redemption  within  the 
time  fixed  by  the  statute,  the  courts  are  pow- 
erless to  aid  him.  Paine  v.  Boynton,  124 
Mich.  194,  82  N.  W.  816 ;  Rousseau  v.  RUhlnl- 
emi,  186  Mich.  653,  153  N.  W.  23. 

The  decree  of  the  court  below  must  be  re- 
versed, and  the  bill  dismissed,  with  costs  to 
appellant. 


GORDON  T.  ST.  PAUL  FIRE  &  MARINE 
INS.  CO.    (No.  186.) 

(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  Insubance  ^=>548— Fibs  Insubancb— Pol- 

ICT— Validitt. 
A  condition  of  a  fire  policy  avoiding  liability 
If  the  assured  refuses  to  submit  to  examination 
on  oath  is,  as  a  general  rule,  valid  and  enforce- 
able as  against  one  who  refuses  without  cause 
to  submit  to  examination. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1864.] 


2.  iNstTBAircE  ®=>648— FiBK  Insubancb  Poi- 

lOT— Validity. 
Under  fire  i>olicy  requiring  assured  to  sub- 
mit to  examination  on  o&th,  the  assured  is  enti- 
tled at  such  examination  to  the  presence  of  his 
attorney,  and  where  she  refused  to  submit  to  ex- 
amination as  required  by  policy  only  ao  long  as 
her  attorney  was  not  present.  It  was  no  breadi 
of  the  condition. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  {  1354.] 

S.  iNSTmARCB  <S=>664^FiBE  Insubahcb— Bvi- 

DBNCB— AdMISSIBILITT. 

In  an  action  on  fire  policjr,  condition  to  be 
void  if  premises  were  vacant  it  was  admissible 
for  plaintiff  to  show  that  defendant's  agent  had 
knowledge  when  the  policy  was  written  that  th» 
premises  were  then  vacant 

[Ed.  Note.— For  other  cases;  see  Insurance, 
Cent  Dig.  H  1555,  1687,  1688,  1699.] 

4.  In8X»anob  4=>664— Fibs  Ihsukarcb— Evi- 

DBNCB— ADlfIBSIBII,ITT. 

But  it  was  inadmissible  to  show  the  agent's 
construction  of  the  word  "vacant"  as  used  in  the 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  J}  1555,  1687,  1688,  1699.] 

5.  Insubance    (S=>378(1) — Fibe    Inbubahck— 
Liability. 

Where  the  agent  of  the  insurer  knew  at  the 
time  the  policy  was  issued  that  the  premises 
were  vacant  and  they  were  consumed  by  fire 
while  vacant,  though  they  had  been  occupied  in 
the  interim  between  the  issuance  of  the  policy 
and  the  loss,  the  company  was  liable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  868,  975-997.] 

Error  to  Circuit  Court,  Allegan  Count; ; 
Orlen  S.  Cross,  Judge. 

Action  by  Catherine  Gordon  against  the 
St  Paul  Fire  &  Marine  Insurance  Company. 
Judgment  on  directed  verdict  for  plalntu; 
and  defendant  brings  error.   Affirmed. 

Angued  before  KUHN,  O.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Norrla,  McPherson,  Harrington  &  Waer,  of 
Grand  Rapids,  for  appellant  Diekema,  Kol- 
len  &  Ten  Cate,  of  Holland,  for  appellee. 

FELLOWS,  J.  On  June  7,  1913,  defendant 
Issued  to  plaintiff  a  Michigan  standard  form 
insurance  policy  for  $1,200  cm  a  dwelling 
house  and  $100  on  a  woodshed  located  a  short 
distance  from  Saugatudt  and  beyond  firs 
protection  of  that  village.  While  a  new  policy 
was  Issued,  It  was  a  renewal  with  a  small 
Increase  of  the  amount  then  carriea.  The 
policy  was  for  three  years,  and  took,  effect 
June  20th.  The  property  was  w<Kth  ttom 
$2,700  to  $3,200.  The  agent  of  defendant 
solicited  the  Insurance,  and  suggested  that 
pdalntur  take  out  Insnrance  In  a  larger 
amount  than  she  did,  but  she  declined.  The 
agent  Inquired  If  the  house  was  vacant,  and 
was  told  that  it  was.  He  asked  if  it  would 
be  vacant  long  and  was  told  by  plaintiff's 
husband  that  he  did  not  think  so.  Plaintiff, 
over  defendant's  objection,  was  permitted  to 
give  evidence,  that  she  Inquired  of  the  agent 
whether  she  would  set  anything  if  anything 
happened  while  the  house  was  vacant,  and 


<s>For  other  cases  see  gama  topic  nnd  KSY-NUMBBR  In  all  Key-Numbered  Digests  and  Indezu 


Digitized  by 


Google 


MIcb.) 


GORDON  ▼.  ST.  7AXTL  FIKB  A  MA.BINB  INS.  CO. 


957 


was  toM  by  Uin  that  It  would  not  be  vacant 
TTitbln  the  policy  If  she  had  some  furniture  in 
it,  and  visited  it  every  ten  days  or  two 
weeks.  A  tenant  moved  into  the  house  in 
June  and  occupied  It  for  some  time,  after 
which  It  was  vacant  again.  Dlflerent  tenants 
occupied  it  periodically.  The  last  tenant 
moved  out  some  five  or  six  months  prior  to 
the  total  loss  by  flre  on  June  12,  1910,  the 
cause  being  unknown.  Proof  of  loss  was 
filed,  and  defendant  denied  liability.  Sudi 
further  facts  as  may  be  Important  will  be 
detailed  In  etxuiectlon  wlQi  the  discussion  of 
the  questliws  Involved.  The  facts  are  not 
In  dispute,  and  at  the  close  of  the  case  both 
parties  asked  for  a  directed  verdict.  After 
argument  of  the  questions  the  court  directed 
a  verdict  for  the  plaintiff  for  the  amount  of 
the  policy  with  Interest,  and  defendant  brings 
the  case  here. 

Two  questions  are  presented  on  this  record 
for  review.  One  relates  to  the  right  to  mkln- 
taln  the  present  action;  the  other  goes  to  the 
whole  merits  of  the  case  and  reaches  the  right 
of  the  plaintiff  to  recover  In  any  event. 

The  policy  contains  the  following  provi- 
sions: * 

"The  insured,  as  often  as  required,  *  *  * 
shall  *  *  •  enbmit  to  examinations  under 
oath  b^  any  person  named  by  this  company,  and 
subscribe  uie  same.  *  *  *  No.  suit  or  action 
on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustainable  in  any  court  of  law  or  eqoitv 
until  after  full  compliance  by  the  insured  with 
all  the  foregoing  requirements." 

On  September  8th,  following  the  flre,  de- 
fendant wrote  plaintiff  a  letter  demanding  an 
examination  under  oath,  and  fixed  Septem- 
ber 13th,  at  2  o'clock  in  the  afternoon,  at 
plaintiff's  residence  as  the  time  and  place 
for  such  examination.  Upon  receipt  of  this 
letter  she  turned  it  over  to  her  attorney.  On 
the  day  fixed  he  had  arranged  to  be  in  Co- 
lumbus, Ohio,  and  gave  her  a  letter  to  show 
defendant's  attorney,  stating  that  he  had  a 
previous  engagement  and  advising  her  to 
state  to  him  that  she  desired  her  attorney 
present  at  such  examination.  She  declined 
to  submit  to  an  examination  in  the  absence 
of  her  attorney.  On  September  14th,  plaln- 
tifTs  attorney  wrote  the  company  tliat  he 
had  commenced  suit,  but  stated  he  woald  be 
glad  to  arrange  for  an  examination  of  plain- 
tiff. No  examination  of  plaintiff  was  had, 
nor  was  any  further  attempt  made  by  ^ther 
side  to  arrange  for  one;  Some  heat  appears 
to  have  been  engendered  over  some  of  the  ne- 
gotiations preliminary  to  this  suit,  including 
the  question  of  examtntng  plaintiff.  It  la 
quite  lik^y  that  coonsd  mij^t,  by  conaulta- 
tion,  have  been  able  to  arrange  a  day  mutual- 
ly agreeable  for  this  examination  and  avoid- 
ed any  acrimony.  We  are  concerned,  how- 
ever, with  the  legal  rights  of  the  parties,  and 
do  not  feel  called  upon  to  determine  for 
counsel  the  legal  ethics  Involved  in  their  con- 
troversy. The  i^aintlff  was  a  witness  upon 
the  trial,  and  fully  testified  on  both  direct 
and  cross  examination. 


[1]  The  provision  of  the  policy  above  qnob- 
ed  la  a  valid  one  and  as  a  general  rule  en- 
forceable, and  one  who  without  cause  refuses 
to  submit  to  examination  should  be  preclud- 
ed from  maintaining  an  action  on  the  policy. 
The  purpose  of  the  examination  is  to  elldt 
the  facts  In  order  that  the  company  may  de- 
termine whether  It  will  defend  or  adjust  the 
daim.  It  la  not  to  be  used  solely  to  ootaln 
partial,  unfavorable,  or  inaccurate  admlsalona 
from  a  party,  to  be  used  In  future  litigation. 

[2]  In  all  cases  arising  under  it  the  party 
to  be  examined  is  entitled  to  the  presence  of 
his  or  her  attorney.  Thomas  v.  Buriington 
Ins.  CSo.,  47  Mo.  App.  160;  American  Central 
Ins.  Co.  ▼.  Simpson,  48  111.  App.  96.  This  Is 
a  reasonable  condition,  and  changes  no  stipu- 
lations of  the  contract  The  contract  does 
not  provide  for  a  private  examination  of  the 
Insured,  and  there  can  be  no  reasonable  ob- 
jection to  a  bona  fide  request  that  such  ex- 
amination be  conducted  in  the  presence  of 
the  insured's  attorney.  In  the  Instant  case 
the  plaintiff  did  not  refuse  to  submit  to  an 
examination  tf  it  could  be  had  when  her  at- 
torney could  attend.  He  was  In  Columbus, 
Ohio,  the  day  fixed  by  defendant  for  the 
examlnatlwi.  He  returned  shortly.  Under 
the  drcumstanoes  of  this  case  the  request 
of  the  plaintiff  that  her  attorney  be  present 
when  such  examination  took  plaxw  did  not 
amount  to  a  refusal  to  submit  to  an  examina- 
tion so  as  to  preclude  her  right  of  recovery. 

The  other  question  grows  oat  of  the  fol- 
lowing provision  of  the  policy: 

"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added  here- 
to, shall  be  void  •  •  •  if  a  building  herein 
described,  whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  unoc- 
cupied and  so  remain  for  ten  days,  provided  a 
loss  shall  occur  on  the  property  insured  while 
such  breach  of  condition  continues  or  such 
breach  of  condition  is  the  primary  or  contribu- 
tory cause  of  the  loss." 

[8, 4]  We  have  already  stated  the  ctHiversa- 
tion' between  the  plaintiff,  her  husband,  and 
defendant's  agent  at  the  time  the  insurance 
was  negotiated.  It  was  admissible  for  plain- 
tiff to  show  that  defendant's  agent  had  luowl- 
edge  when  the  policy  was  written  that  the 
premises  were  vacant.  It  was  inadmlssUxIe 
to  show  the  agent's  construction  of  the  word 
"vacant"  as  used  In  the  policy.  Whether  un- 
der a  given  state  of  facts  a  house  is  vacant 
within  the  meaning  of  the  contract  of  in- 
surance presents  a  question  of  law,  and  the 
agent's  opinion  could  not  bind  the  defend- 
ants or  the  courts.  In  this  case  the  admis- 
sion of  this  testimony  was  not  prejudicial  to 
the  defendant  as  the  case  in  the  final  analysis 
became  one  for  the  court 

[5]  Upon  the  undisputed  facts  the  premises 
were  vacant  and  unoccupied,  to  the  knowledge 
of  defendant's  agent  and  therefore  to  its 
knowledge,  at  the  time  the  policy  was  Issued, 
and  at  the  time  It  took  effect.  Under  the 
undisputed  facts  the  premises  were  vacant 
and  unoccupied  at  the  time  of  the  fire.  In 
other  words,  the  premises,  when  the  contract 
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of  Insurance  was  written  and  at  Its  Inception 
to  the  knowledge  of  defendant,  were  In  the 
same  condition  as  when  tbe  fire  occnrred. 
This  court,  In  the  case  of  Aurora  Fire  & 
Marine  Ins.  Ck>.  t.  Kranlcfa,  36  Mich.  289,  bad 
under  consideration  a  policy  of  Insurance  con- 
taining a  vacancy  clause  similar  to,  but  not  In 
the  exact  language  of,  the  clause  here  in- 
volved. The  agent,  when  he  Issued  the  policy, 
knew  that  the  premises  were  vacant;  they 
were  vacant  at  the  time  of  the  fire.  Speaking 
through  Mr.  Justice  Marston,  It  was  said: 

"If,  however,  the  property  is  unoccupied  when 
the  risk  is  taken,  and  there  is  no  provision  in 
the  policy  requiring  the  insured  to  make  any 
change  in  this  respect,  we  are  of  opinion  the 
company  would  be  liable  under  the  policy  for  a 
loss  occurring  at  a  time  when  the  property  was 
vacant,  even  although  it  might  appear  that  in- 
termediate the  date  of  issue  of  the  policy  and 
date  of  loss  tbe  property  had  been  actually  oc-' 
cupied.  Under  such  circumstances  the  risk  is 
in  no  way  increased  or  changed.  The  property 
is  in  no  worse  situation. at  the  time  of  the  loss 
than  it  was  when  the  policy  was  issued.  The 
policy,  although  framed  to  carefuUy  guard  the 
rights  of  the  company,  makes  no  provision  for 
such  a  state  of  facts,  and  the  law  will  not  step 
in  and  relieve  the  company  from  responsibility 
where  tbe  provisions  of  the  policy  have  not  been 
violated  by  the  insured,  and  where  the  state  of 
the  property  has  at  all  times  during  the  contin- 
oance  of  the  policy  been  in  as  favorable  a  condi- 
tion as  it  was  when  the  policy  was  issued." 

It  is  urged  by  the  defendant  that  this  case 
should  not  be  followed,  that  legislation  since 
enacted,  together  with  construction  put  upon 
snch  legislation  by  the  court,  make  the  case 
no  longer  controlling,  that  in  the  Kranlch 
Case,  under  the  policy  there  involved  and 
tbe  then  state  of  the  law,  vacancy  rendered 
the  policy  void  without  revival,  that  this 
court  was  there  dealing  with  a  contract  of 
Insurance  void  for  all  pntposes  in  its  in- 
ception, if  the  company's  theory  was  adopt- 
ed, that  under  Act  No.  167,  Laws  of  1897, 
and  the  Standard  Policy  Act  of  1905  (Act  277. 
Pub.  Acts  1906)  vacancy  without  consoit 
must  exist  for  ten  days  before  the  forfeiture 
becomes  effective,  and  upon  the  premises  be- 
coming occupied  again  the  contract  of  insur- 
ance again  attaches  and  becomes  valid,  that 
the  policy  becomes  valid,  or  void,  by  the  ac- 
tion of  the  Insured,  and  that  In  the  Instant 
case  the  policy  was  valid  for  the  tefn  days 
following  the  20th  day  of  June,  and  that, 
Inasmuch  as  it  was  occupied  during  that 
period,  the  policy  was  valid  until  the  preni- 
ises  were  again  vacant  and  remained  so  for 
a  period  of  ten  days,  and  that,  the  loss  hav- 
ing occurred  after  the  premises  had  been  va- 
cant for  several  months,  the  forfeiture  for 
vacancy  was  available  to  defendant,  and  the 
following  cases  are  cited:  England  v.  West- 
chester Fire  Ins.  Co.,  81  Wis.  683,  61  N.  W. 
954,  29  Am.  St  Rep.  917;  Moore  v.  Niagara 
Fire  Ins.  Co.,  199  Pa.  49,  48  Atl.  889,  85  Am. 
St.  Rep.  771;  Insurance  Company  v.  Chad- 
wick,  13  Tex.  Civ.  App.  318,  35  S.  W.  26. 
The  reasoning  of  counsel  and  the  cases  dted, 
together  with  the  case  of  Royal  Insurance 
^Company  ▼.  Iiubelsky,  86  Ala.  630,  6  South. 


788,  might  he  qidte  persutulve  If  this  were  a 
case  of  first  impression  in  this  Jurisdiction; 
but  it  Is  not.  The  rule  of  stare  decisis  can- 
not be  lightly  brushed  aside;  nor  are  we 
persuaded  that  the  legislation  to  which  we 
have  referred  should  be  given  the  effect  con- 
tended for.  This  legislation  was  not  design- 
ed to  make  forfeitures  more  available  to 
insurance  companies,  but  was  designed  to 
curb  the  right  to  declare  forfeitures.  Nor 
are  we  persuaded  that  we  should  adopt  the 
argument  of  counsel  that  because  the  con- 
tract contained  the  words  "and  so  remain 
for  ten  days"  that  the  contract  of  insurance 
was  a  valid  one,  and  so  remained  for  ten 
days,  and,  being  a  valid  contract  for  ten 
days,  the  doctrine  of  the  Kranich  Case 
should  not  apply.  The  plaintiff  did  not 
contract  for  insurance  for  ten  days;  she  al- 
tered into  a  contract  of  insurance  for  three 
years,  paid  the  premium  for  that  period, 
and  did  not  contract  in  the  policy  to  make 
any  change  in  the  then  existing  conditions. 
It  is  not,  as  we  view  It,  a  question  of  wheth- 
er the  contract  was  valid  at  its  Inception 
and  (SO  continued  for  ten  days,  but  rather: 
Was  there  a  change  of  condition  of  the  prem? 
Ises  from  the  condition  known  to  the  cont- 
pany  when  it  accepted  the  prennium  and  as- 
sumed the  risk. 

The  Kranich  Case  and  kindred  cases  pro- 
ceed on  the  theory  that  the  insurance  com- 
pany is  estopped  from  asserting  a  forfeiture 
for  a  condition  of  the  premises  existing  at 
the  time  of  the  fire,  which  existed  to  tbe 
knowledge  of  the  company  at  the  making  of 
the  contract,  and  which  condition  of  the 
premises  it  was  not  agreed  by  the  contract 
of  insiu-ance  was  to  be  dianged.  We  have 
recentiy  applied  this  doctrine.  Blake  v. 
Farmers'  Mutual  Ughtnlng  Protective  Fire 
Ins.  Co.,  161  N.  W.  890 ;  Marx  v.  WlUInms- 
burgh  aty  Fire  Ins.  Co.,  158  N.  W.  1052; 
Simpson  V.  Ohio  Farmers'  Ins.  Co.,  184  Mich. 
547,  151  N.  W.  610. 

In  tbe  Blake  Case  the  policy  prohibited 
tbe  use  of  chimneys,  unless  constructed  of 
brick  or  cement  But  the  agefnt  knew  at  tbe 
time  he  took  the  application  that  one  of  the 
chimneys  was  not  c<»i8tructed  of  brick  or 
cement  although  the  contrary  was  stated  in 
the  application.  Its  condition  was  the  same 
at  the  time  of  the  loss  as  at  the  time  of  the 
application.  It  was  held  that  the  company 
could  not  avoid  payment  on  the  grounds  of 
fraud  In  the  application. 

In  the  Marx  Case  it  was  provided  In  the 
poU<7  that  it  should  be  void  if  illuminating 
gas  or  vapor  was  generated  in  the  building. 
At  the  time  of  the  issuance  ot  the  policy, 
to  the  knowledge  of  the  agent  illumlnaUng 
gas  was  generated,  and  it  was  used  tmder  a 
different  method  at  the  time  of  the  fire.  The 
plaintiff  was  iiermitted  to  recover,  notwith- 
standing the  clause  of  the  policy,  and  it  was 
said  by  Mr.  Justice  Ostrander,  speaking  for 
the  court: 
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"It  is  conceded  that  the  indicated  forbidden 
thing  existed  when  the  policy  was  issued,  and 
that  the  defendant's  agent  knew  it.  It  is  not 
claimed  that,  if  no  change  -bad  been  made  in  the 
method  of  generating  gas,  or  vapor,  for  lighting, 
the  policy  would  be  avoided.  But  as  the  defend- 
ant's knowledge  of  the  situation  was  imputed, 
and  its  knowledge  of  the  change  in  method  is 
not  and  cannot  be  imputed,  the  contention  is 
that  the  condition  stands  violated,  with  the  same 
•ffect  as  though  no  knowledge  of  conditions  had 
ever  come  to  defendant.  The  obvious,  and  in  my 
opinion  the  conclusive,  answer  to  this  reason- 
ing is  that  the  condition  relied  upon  was  waived 
when  the  policy  was  issued ;  that  is,  it  was 
agreed  in  essence  that  generating  illuminating 
{ras,  or  vapor,  in  the  described  building  or  ad- 
jacent thereto,  would  not  avoid  the  policy.  De- 
fendant is  charged  with  knowledge  of  the  CMidi- 
tion  existing  when  the  policy  was  issued,  and  the 
condition  bad  not  changed  when  the  fire  occur- 
red. There  was  no  new,  or  other,  or  different, 
breach  of  the  policy  condition  after  the  policy 
was  issued." 

In  the  Simpson  Case  the  policy  had  a  rider 
attached  stating  that  the  policy  covered  the 
premises  while  occupied  as  a  private  dwel- 
ling. The  premises  were  occupied  at  the  time 
the  insurance  was  procured  and  when  burned 
as  a  mission  house.  It  was  claimed  that  the 
agent  at  the  time  the  Insurance  was  pro- 
cured had  knowledge  of  this  fact.  This  court 
held  that  U  he  did  have  such  knowledge  the 
plaintiff  was  entitled  to  recover  and  the  de- 
fendant estopped,  and  a  large  nimiber  of  au- 
thorities from  this  and  other  Jurisdictions  are 
dted  and  discussed  by  Mr.  Justice  Moore.. 

The  law  as  announced  In  the  Kranlch 
Gase  must  be  regarded  as  the  settled  law  of 
tbe  state.  It  Is,  we  believe.  In  accordance 
with  the  weight  of  authority. 

If  we  carefully  examine  the  cases  appar- 
ently holding  a  contrary  doctrine,  we  find 
that  In  Eiigland  v.  Westchester  Plre  Ins. 
Ck>.,  supra,  the  defendant  did  not  have  knowl- 
edge of  the  condition  of  the  premises,  un- 
less knowledge  was  Imputed  to  It.  In  the 
case  of  Royal  Ins.  Co.  v.;  Lubelsky,  supra. 
It  was  held  that  the  language  of  the  policy 
showed  a  mutual  expectation  of  the  contract- 
ing parties,  not  amounting  to  a  warranty, 
however,  that  the  house  was  to  be  occupied 
as  a  dwelling.  In  Moore  v.  Niagara  Fire 
Ins.  Co.,  supra,  and  Insurance  Co.  v.  Chad- 
wlck,  supra,  the  company  had  knowledge  that 
the  premises  were  unoccupied  when  the  pol- 
icy was  Issued. 

We  naturally  turn  to  New  York  on  this 
question,  due  to  the  fact  that  we  take  our 
standard  policy  law  from  that  state.  In 
Bennett  v.  Agrl.  Ins.  Co.  of  Watertown, 
106  N.  T.  243,  12  N.  E.  609,  Mr.  Justice  An- 
drews, speaking  for  the  court,  said: 

"The  defendant  insists  that  treating  the  pol- 
icy as  having  taken  effect  as  a  valid  contract  of 
insurance  upon  an  unoccupied  dwelling,  there 
was  a  breach  of  a  condition  subsequent  contain- 
ed in  the  ;)olicy  which  rendered  it  void.  The 
policy  was  issued  in  August,  1876,  for  the  term 
of  three  years.  In  April,  1878,  a  tenant  was  let 
into  possession  of  the  house,  and  occupied  it 
until  November,  1878,  when  he  moved  out,  and 
the  house  remained  unoccupied  from  that  time 
until  the  fire,  July  17. 1879.    The  claim  is  that. 


although  the  house  was  insured  as  unoccupied, 
yet,  as  the  plaintiff  afterwards,  during  the  life 
of  the  policy,  occupied  it  for  a  time  by  a  ten- 
ant, he  could  not  thereafter  discontinue  the  oc- 
cupation during  the  subsequent  life  of  the  poli- 
cy, and  leave  the  premises  vacant  without  for- 
feiting the  insurance.  The  policy  contains  these 
among  other  conditions:  ''If  the  dwelling  house 
or  houses  hereby  insured  shall  cease  to  be  Oc- 
cupied by  the  owner  or  occupant  in  the  usual 
and  ordinary  manner  in  which  dwelling  houses 
are  occupied  as  such,  or  be  so  unoccupied  at  the 
time  of  effecting  insurance,  and  not  so  stated 
in  the  application,  then,  and  in  ever^r  such  case, 
or  in  either  of  said  events,  this  pobcy  shall  be 
null  and  void  until  the  written  consent  of  the 
company  at  the  home  office  is  obtained.'  The 
defendant  bases  his  contention  upon  the  first  of 
the  condlttons  above  quoted.  It  is  plain,  we 
think,  that  this  condition  was  intended  to  pro- 
tect the  company  against  an  increase  of  risk,  by 
leaving  premises  vacant  which  were  occupied 
at  the  time  the  insurance  was  effected,  and  that 
it  has  no  application  to  a  risk  taken  on  an  un- 
occupied dwelling  house." 

,  In  the  case  of  Gross  v.  National  Fire  In- 
surance Co.,  182  N.  Y.  133,  SO  N.  E.  890,  Mr. 
Justice  Brown,  speaking  for  the  court,  said: 
"While  the  policy  contains  the  usual  condi- 
tions declaring  it  void  if  the  plaintiff  was  other 
than  the  sole  and  unconditional  owner,  or  if  the 
buildings  were  on  ground  not  owned  by  the  in- 
sured in  fee  simple,  or  if  it  should  become  or 
remain  vacant  or  unoccupied  for  ten  days,  the 
court  held  that  these  conditions  were  waived, 
and  the  evidence  clearly  supported  that  conclu- 
sion. The  plaintiff's  son  was  the  general  agent 
of  the  defendant,  and  personally  examined  the 
buildings  before  issuing  the  policy,  and  knew 
that  they  were  vacant  and  unoccupied." 

Among  other  New  York  cases  considering 
this  question  see  New  York  IM.  S.  &  Ik  Ass'n 
V.  Westchester  Fire  Ins.  Co.,  110  App.  Dlv. 
760,  97  N.  Y.  Supp.  438,  where  many  of  the 
authorities  are  cited  and  considered;  Blass 
V.  Agrl.  Ins.  Co.,  18  App.  Mv.  481,  46  N.  Y. 
Supp.  392 ;  Sh<wt  v.  Home  Ins.  Co.,  90  N.  Y. 
16,  43  Am.  Rep.  138;  Bear  v.  Atlanta  Home 
Ins.  Co.,  34  iMlsc.  Rep.  618,  70  N.  Y.  Supp. 
581. 

In  the  case  of  Maxwell  v.  York  Mutual 
Fire  Ins.  Co.,  114  Me.  170,  95  Atl.  877,  Mr. 
Justice  Hanson,  speaking  for  the  court,  said: 

"The  plaintiff  was  justified  in  believing  that 
the  property  was  insured  as  vacant  property,  as 
it  was  in  fact ;  that  it  was  unoccupied  and 
might  be  during  the  life  of  the  policy  was  well 
known  to  the  company  as  well  as  to  the  agent, 
and  we  find  no  warrant  in  holding  that  an  occa- 
sional occupancy  and  consequent  occasional  va- 
cancies, as  in  this  case,  destroy  the  right  to  re- 
cover. The  plaintiff  procured  insurance  on  va- 
cant property.  As  such  it  was  destroyed  by  fire. 
She  was  protected  by  the  policy." 

In  Chamberlln  v.  British-American  Assur- 
ance Co.,  80  Mo.  App.  689,  It  was  said: 

"The  second  reason  justifying  the  action  of 
the  trial  court  is  that  the  facts  in  evidence  war- 
ranted an  inference  that  the  agent  who  issued 
the  policy  was  fully  aware  that  the  building  was 
unoccupied  when  he  delivered  the  contract  of  in- 
surance, and  by  so  doing  intended  to  waive  the 
provision  avoiding  the  policy  in  case  the  prem- 
ises were  vacant  or  unoccupied  for  ten  days. 
That  such  an  agent  may  by  his  agreements,  nets, 
or  conduct  waive  the  provisions  for  its  forfeiture 
contained  in  a  policy  of  insurance  and  estop  his  . 
nonresident  principal  from  enforcing  such  for- 
feitures, is  now  the  settled  law  in  this  state." 
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The  conrt  of  appeals  of  Kentucky  had  the 
question  before  it  In  the  case  of  London  & 
Lancashire  Ins.  Co.  v.  Gerteisen,  106  Ky. 
815,  51  S.  W.  617,  where  a  policy  of  Inaur- 
ance  had  been  issued  on  a  distillery  not  in 
operation  when  insured,  and  the  title  vras 
not  complete  in  the  insured,  but  these  facts 
were  known  to  the  agent.  It  was  held  that 
the  insurance  ccMnpany  would  not  be  allowed 
to  rely  on  conditions  in  the  policy  forfeiting 
it,  and  avoid  it  for  these  reasons,  if  at  the 
time  it  issued  the  policy  the  facts  were  known 
to  It. 

In  the  case  of  Rochester  Loan  &  Banking 
Co.  y.  Liberty  Ins.  Co.,  44  Neb.  637,  62  N. 
W.  877,  48  Am.  St.  Rep.  746,  the  court  had 
before  it  a  policy  containing  a  forfeiture 
clause  for  vacancy.  The  premises  were  va- 
cant to  the  knowledge  of  the  agent  .when  the 
policy  was  issued  and  were  vacant  when  the 
fire  occurred.    It  was  said  by  the  court: 

"It  would  seem  almost  unnecessary  to  cite  au- 
thorities to  show  that,  since  the  insured  prop- 
erty was  vacant  and  unoccupied  at  the  date  of 
the  Issuance  of  the  policy  in  suit,  which  fact  was 
actually  known  by  the  insurance  company,  and 
with  that  knowledge  actually  before  it,  it  chose 
to  insure  the  property,  that  in  doing  so  it  elect- 
ed to  and  did  waive  the  conditions  in  the  policy 
that  the  same  should  be  void  if  the  propert?  was 
at  the  time  it  was  insured  vacant.  The  knowl- 
edge of  the  agents  of  the  insurance  company  that 
the  property  was  vacant  at  the  date  of  the  is- 
suance of  tne  policy  was  the  knowledge  of  the 
company.  Notice  to  an  insurance  agent  who  is- 
sues a  policy  of  facts  relating  to  the  subject- 
matter  of  the  insurance  is  notice  to  the  company, 
and  if  he  fails  to  properly  state  them  in  the 
policy  when  relied  upon  and  trusted  to  do  so, 
the  company  should  not  be  permitted  to  escape 
liability  on  that  ground." 

The  Kranich  Case  is  dted  and  quoted  from 
in  support  of  the  conclusion  reached  by  the 
court  The  holding  was  followed  in  German 
Ins.  Co.  V.  Frederldc,  67  Neb.  638,  77  N.  W. 
1106. 

It  was  said  by  the  court  in  Germanla  lite 
Ins.  Co.  V.  Klewer,  27  111.  App.  690 : 

"The  vacancy  of  the  building,  however,  is  no 
defense  for  appellant.  When  the  policy  sued 
on  was  issued,  the  house  was  unoccupied,  and 
had  been  in  that  condition  for  several  weeks.  Of 
tiiis  appellant's  agent  bad  full  notice  when  the 
policy  in  question  was  issued.  No  objection  was 
then  made  to  the  vacancy,  nor  did  appellee  prom- 
ise to  have  the  house  occupied.  The  injustice  of 
permitting  appellant  to  now  deny  its  liability  on 
that  ground  is  apparent.  To  deliver  a  policy 
with  full  knowledge  of  the  facts  upon  which  its 
validity  may  be  disputed,  and  then  to  insist  up- 
on these  facts  as  ground  of  avoidance,  is  to  at- 
tempt a  fraud.  This  the  courts  will  neither  aid 
nor  presume,  but  prefer  to  find  there  was  an  in- 
tent to  waive  the  known  ground  of  avoidance." 

The  Kansas  Court  of  Appeals  had  the  ques- 
tion before  it  in  the  case  of  Milwaukee  Me- 
chanics' Ins.  Co.  ▼.  Brown,  S  Kan.  App.  225, 
44  Pac.  33.    We  quote  from  the  syllabus: 

"If  an  insurance  agent,  knowing  that  premises 
sought  to  be  insured  are  unoccupied,  issues  a 


policy  of  insurance  thereon,  using  the  form  con- 
taining a  clause  which  declares  that  the  policy 
shall  become  void  in  cose  the  premises  be  or  be- 
come vacant  and  unoccupied  and  so  remain  for 
10  days,  and  if  he  fails  to  strike  out  such  clause, 
the  fault  being  that  of  the  agent,  and  not  of  the 
insured,  it  operates  as  a  waiver  of  such  condi- 
tions on  the  part  of  the  company,  and  it  will  be 
liable  in  case  of  a  loss.  Held,  further,  that  if, 
in  negotiations  between  the  agent  and  the  assur- 
ed, no  time  was  definitely  fixed  within  which  the 
premises  should  be  occupied,  the  policy  would 
continue  valid  until  the  company  or  its  agent 
notified  the  assured  that  it  elected  to  cancel  the 
iwlicy  and  refund  the  premium." 

The  Supreme  Court  of  Iowa  had  the  ques- 
tion before  it  In  Williams  t.  Niagara  Fire 
Insurance  Co.,  60  Iowa,  661,  and  it  .was  there 
said: 

"We  have,  thm,  this  case:  The  company, 
with  full  knowledge  the  house  was  unoccnpied, 
and  would  be  for  a  time,  issues  the  policy  and 
receives  the  premium,  and  then,  after  a  loss  oc- 
curs, insists  it  is  not  bound,  and  the  policy  nev- 
er had  a  li%al  existence  because  said  house  was 
vacant.  Having  issued  the  policy,  taken  the 
premium,  and  thereby  induced  the  plaintiff  to  be- 
lieve she  was  insured,  the  defendant  is  estopped 
from  alleging  or  proving  the  policy  never  had  a 
legal  existence.  Bj  issuing  the  policy  the  de- 
fendant waived  the  conditions  as  to  the  occupa- 
tion of  the  building,  and  also  that  such  waiver 
should  be  expressed  on  the  policy  in  writing." 

The  states  of  California  and  Virginia  are 
In  accord  with  these  holdings.  See  West 
Coast  Lumber  Co.  ▼.  State  Investment  &  Ins. 
Co.,  98  Cal.  603,  38  Paa  268 ;  Ga.  Home  Ins. 
Co.  V.  EClnnler,  28  Grat  (Va.)  88. 

It  may  be,  as  claimed  by  defendant,  that  un- 
occupied buildings,  particularly  those  whidi 
do  not  have  fire  protection,  are  a  greater 
hazard  than  those  similarly  situated  which 
are  occupied ;  we  must  so  assume  upon  this 
record,  as  uncontradicted  testimony  to  this 
effect  was  given  upon  the  trial.  While  in  the 
▼lew  we  take  of  this  case  it  is  not  control- 
ling, it  may  be  significant  that  there  was  no 
testimony  given  that  a  different  rate  is  charg- 
ed, or,  U  charged,  what  the  rate  would  be,  or 
that  the  rate  collected  on  the  policy  sued 
upon  did  not  take  such  additional  hazard  into 
consideration;  in  other  words,  there  is  no 
testimony  on  this  record  that.  If  a  higher 
rate  is  charged  for  unoccupied  property,  it 
was  not  collected  in  the  instant  case.  Tba 
rate  collected  was  the  rate  fixed  by  the  com- 
pany, .with  knowledge  tliat  the  premises  were 
vacant  when  the  policy  was  issned. 

The  loss  occurred  when  the  premises  were 
In  the  same  condition,  to  the  knowledge  of  the 
company,  as  when  the  contract  of  insurance 
was  entered  into ;  there  was  no  agreement  in 
the  policy  that  the  condition  of  the  premises 
should  be  changed;  under  the  authorities 
cited  the  defendant  is  liable,  and.  the  defense 
here  invoked  is  not  available  to  it 

It  follows  that  the  Judgmoat  should  be^  and 
it  is,  afiltmed,  with  costs  to  plaintUE. 
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DOUGIAS  T.  TE5MPLB  MFG.  CO.    (No.  W.) 

(Supreme  Court  of  Michigan.    July  26,  1917.) 

Masteb  and  Sebtant  «s3256(D— AonoNB  rOB 
injubibs  —  i)x0i.abation  —  scsticmnot  — 
Statdtb. 
In  a  servant's  action  for  injuries  against 
Ms  employer,  plaintiff's  declaration,  which,  un- 
der ei^t  heads,  stated  defendant's  duties  toward 
plainbfF,  and  failure  to  perform  any  of  them, 
which  failure  was  the  cause  of  plaintiff's  inju- 
ries, held  sufficient,  under  Judicature  Act  (Pub. 
Acts  1915,  No.  814)   c.  14,  8  %  providing  that 
mo  declaration  shall  be  deemed  in8ufi5cien,t  which 
shall  contain  such  information  as  shall  reason- 
ably inform  defendant  of  the  nature  of  the  case 
he  is  called  upon  to  defend. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  809.] 

Certlorail  to  Circuit  Coxat,  Kent  Count;; 
William  B.  Brown,  Judge. 

Action  by  Bert  Douglas  against  tbe  Tem- 
ple ManufBcturlng  Company,  a  corporation. 
Defendant  moved  to  dismiss  the  declaration, 
which  motion  was  overruled,  and  platntlfF 
brings  certiorari  to  review  tbe  order  over- 
mling  tbe  motton.    Order  affirmed. 

Argued  before  KUHIN,  C.  J.,  axtd  8XONB, 
ostba^d£:b,  BIBJO,  MOOBJS,  STEEBJI, 
HEtOOEJ}.  and  FEJAJOWS,  JJ. 

Wicks,  Fuller  &  Starr,  of  Grand  Bapids 
(George  Clapperton,  of  Grand  Rapids,  of 
counsel),  for  appellant.  Snow  &  Snow,  of 
Saginaw  (Purcell  &  Travers,  of  Saginaw,  of 
ooansel),  for  appellee. 

MOORE,  J.  This  is  an  actum  to  recover 
damages  for  injuries  which  plaintiff  claims 
lie  received  while  in  tbe  employment  of  tbe 
defendant.  The  suit  was  commenced  by  dec- 
laration. Tte  defendant  made  a  motion  to 
dlsmias  this  declaratloo,  whlCb  motion  was 
overruled.  The  plaintiff  seeks  by  writ  of 
certiorari  to  review  the  action  of  the  dr^ 
cult  Jndge  In  overruling  the  motion. 

There  are  several  errors  assigned,  but  tbe 
Important  ccmtentlon  of  defendant  may  be 
stated  aa  follows: 

"Fifth.  Affiant  calls  attention  particularly  to 
the  following:  (a)  That  the  eight  allegations  of 
negligence  or  breach  of  duty  contained  in  the 
declaration  in  question  do  not  separately  or  col-, 
kctively  set  forth  any  facts  which  show  negli- 
genoe,  but  that  such  allegations  separately  and 
eoUectiv^  are  merely  eonelxisions  of  the  plead- 
«r.  (b)  That  in  the  declaration  in  Question  no 
ultimate  facts  are  shown  upon  which  to  j^redi- 
eate  the  charge  of  negligence  or  with  which  to 
eonnect  tbe  aUegatioDs  of  duty,  (c)  That  ac- 
cording to  the  declaration  in  question  the  plain- 
tiff is  claimed  to  have  l>een  injured  by  the  falling 
«f  a  certain  smokestack,  but  that  the  said  dec- 
laration does  not  by  allegation  of  fact  apprise 
tbe  defendant  what  caused  this  stack  to  fall,  and 
consequently  gives  defendant  no  notice  whatever 
of  any  connection  between  the  alleged  falling  of 
tbe  stack  and  the  alleged  breaches  of  duty. 

These  contentions  make  It  necessary  to 
refer  somewhat  In  detail  to  the  declaration. 
Omitting  tbe  formal  opening,  it  avers  the 
employment  of  plaintiff  by  the  defendant  as 
a  laborer  and  his  Inexperience.    We  quote: 


PlaintifF  further  avers  that,  in  the  constmc- 
tion  of  said  builffinp  or  buildings  aforesaid  hy 
the  said  defendant,  it  became  necessary  to  erect 
and  place  in  position  for  the  purposes  of  its  said 
business  a  large  iron  or  steel  smokestack,  which 
was  to  have  a  cement  or  solid  foundation,  and 
which,  Bpon  the  day  and  year  aforesaid,  had 
been  prepared  by  said  defendant  and  was  ready 
to  be  used  for  the  purpose  intended. 

"Plaintiff  further  avers  that,  before  the  day 
and  year  aforesaid,  said  defendant  had  secured 
said  smokestack,  and  upon  said  date  was  en- 
gaged in  the  erection  thereof  upon  the  premises 
of  said  defendant  aforesaid ;  that  said  smoke- 
stack was  in  dimension,  to  wit,  about  72  feet 
long  and  about  32  inches  in  diameter,  and  was 
made  of  metal  as  aforesaid,  of  the  usual  and  nec- 
essary thickness,  prepared  and  fastened  together 
in  the  ordinary  way,  and  was  heavy  and  cum- 
bersome to  handle,  and  required  particular 
methods,  skillful  and  experienced  employes,  and 
careful  operation  upon  the  part  of  defendant,  or 
those  engaged  by  it,  to  place  said  smokestack 
in  an  upright  position  in  the  place  prepared  for 
it  as  aforesaid,  so  that  the  same  could  be  used 
by  said  defendant  in  the  operation  of  its  said 
btisinesa. 

"Plaintiff  further  avers  that,  being  ao  em- 
ployed as  aforesaid,  it  then  and  there  became 
and  was  the  several  duty  of  defendant:  (1)  To 
provide  a  safe  place  wherein  plaintiff  might  do 
the  work  required  of  him.  (2)  To  employ,  or 
see  to  it  that  there  was  employed,  in  connection 
with  the  work  of  erecting  and  elevating  said 
smokestack,  and  placing  the  same  in  position, 
competent  servants,  agaits,  and  employes,  qnal- 
ified  to  do  said  work  and  in  sufficient  numbers. 
(3)  To  provide,  or  see  that  there  was  provided, 
sufficient  supports,  ropes,  cables,  hoisting  ma- 
chinery, and  apparatus,  and  of  sufficient 
strength  to  hoist  and  place  said  smokestack  In 
position,  and  to  keep  said  supports,  ropes,  ca- 
bles, hoisting  machinery,  and  apparatus  in  a 
reasonably  fit  condition  to  do  said  work  and  in 
sufficient  repair.  (4)  To  require  all  persiniB  do- 
ing the  work  of  hoisting  and  placing  said  smoke- 
stack in  position  to  furnish,  provide,  and  use 
sufficient  materials,  supports,  and  all  other  ma- 
chinwy,  ropes,  pulleys,  chains,  and  apparatus, 
and  of  sufficient  strength  to  do  said  work  in  a 
sate  and  prudent  manner,  and  to  have  the  same 
in  good  and  sufficient  repair,  and  to  engage,  em- 
ploy, and  furnish  sufficient  men  to  do  said  work 
in  a  reasonably  safe  manner.  (5)  To  warn  and 
notify  plaintiff  of  the  dangers  mcident  to  the 
erection  of  said  smokestack  in  the  manner  and 
way  in  which  the  same  was  to  be  placed  in  posi- 
tion. (6)  To  furnish  and  provide,  or  to  see  that 
there  was  furnished  or  provided,  sufBcient  ropes, 
hoisting  machinery,  and  necessary  apparatus,  as 
well  as  sufficient  men,  competent  to  do  the  work 
of  hoisting  and  erecting  said  smokestack,  as 
might  be  necessary  in  view  of  the  hazardous  and 
dangerous  character  of  said  work.  (7)  To  not 
direct  or  require  plaintiff  to  do  work  other  than 
that  of  his  regular  employment  or  of  like  charac- 
ter. (8)  To  not  direct  or  require  plaintiff  to  do 
or  perform  a  more  hazardous  Character  of  work 
than  that  of  his  regular  employment. 

"Plaintiff  further  avers  that  the  said  defend- 
ant, its  servants,  agents,  and  employes,  failed, 
omitted,  and  neglected  to  perform  its  several 
duty  in  the  manner  heretofore  specified,  and 
was  guilty  of  actionable  negligence  on  account 
of  said  failure  and  omission,  as  a  result  of 
which  said  plaintiff,  being  at  the  time  in  the  ex- 
ercise of  due  and  ordinary  care,  and  without 
fault  upon  his  part,' was  seriously  and  perma- 
nently injured.    •    •    • 

"Plaintiff  further  avers  that  in  the  lifting  of 
said  smokestack  into  position  it  became  neces- 
sary to  raise  the  bottom  thereof  about  12  feet 
from  the  ground,  and  to  then  lift  said  stack  to 
an  upright  and  perpendicular  position,  the  top 
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of  the  stack,  when  In  such  position,  being  about 
80  feet  from  the  ground ;  that  In  raising  said 
smokestack,  as  aforesaid,  a  'gin'  pole,  so  called, 
was  placed  near  the  stack,  said  pole  being,  to 
wit,  a4  feet  in  height,  and  through  the  top  and 
over  said  'gin'  pole  ropes  were  fastened  to  the 
said  smokestack,  and  passed  through  pulleys ; 
that  the  end  of  the  said  smokestack,  which  was 
to  be  placed,  upon  the  foundation  as  aforesaid, 
was  then  raised  from  the  ground  to  a  height  of 
about  10  feeL  and  the  other  end  of  the  staca  was 
then  raised  from  the  ground  by  means  of  said 
'gin'  [>ole  and  pulleys  as  aforesaid,  and  plaintiff 
avers  that  when  the  top  of  the  said  smokestack 
was  about  30  feet  from  the  ground  that  the 
butt  of  the  said  smokestack,  by  reason  of  the 
negligence  of  said  defendant,  its  servants,  agents, 
and  employes,  as  aforesaid,  and  without  fault 
or  negligence  upon  the  part  of  said  plaintiff,  fell 
to  the  ground,  striking  said  plaintiff  with 
peat  force  and  violence  upon  the  head,  face, 
legs,  and  right  foot,  causing  serious  and  perma- 
nent injuries,  as  hereinafter  more  specifically 
•tated." 

It  will  be  noticed  that  nnder  dgbt  beads 
the  duties  of  defendant  are  stated.  It  is 
then  averred  that  none  of  these  duties  were 
performed,  and  because  of  the  neglect  to  per- 
form these  duties  the  smokestadc  fell  and 
plaintiff  was  hurt.  The  principles  Involved 
are  discussed  in  Creen  v.  Mlcliigan  Central 
Railroad  Co.,  168  Mich.  104,  133  N.  W.  956, 
Ann.  Cas.  1913C,  98,  and  McDonald  v.  HaU, 
189  N.  W.  356,  and  we  deem  It  unnecessary 
to  restate  them  here.  In  the  Judicature  Act, 
so  called,  occurs  the  following: 

"In  the  actions  which  are  in  this  act  retained, 
the  forms  of  declaration  now  in  common  use 
may  be  employed ;  but  no  declaration  shall  be 
deemed  insufficient  which  shall  contain  such  in- 
formation as  shall  reasonably  inform  the  de- 
fendant of  the  nature  of  the  case  he  is  called 
npon  to  defend."  Judicature  Act  (Cummins  & 
Beecher's  Edition)  i  677. 

We  thinic  the  dedaratlon  reasonably  In- 
formed the  defmdant  of  the  nature  of  the 
case  it  is  called  upon  to  defend. 

The  order  overruling  the  motion  to  dis- 
miss Is  afilrmed,  with  costs  to  the  plalntUt. 


EALCIO  ▼.  NEWPORT  MINING  CO. 

(So.  70.) 

(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  Masteb  and  Servant  «=>403— Wobkukn's 
CoHPENSATioN  Act  —  Dependents  —  Pbb- 

SDMFTIONB. 

Where  husliand  of  claimant  left  his  wife 
in  Croatia  al>out  seven  years  prior  to  his  death, 
during  which  time  he  returned  to  his  home 
only  once,  but  contributed  substantially  to  her 
support  and  expected  to  have  her  follow  him 
when  he  hhd  earned  enough  to  pay  expenses, 
■he  is  not  entitled  to  l>enefit  of  conclusive  pre- 
sumption of  dependency,  under  Workmen's  Com- 
pensation Act,  pt.  2,  {  6.  on  theory  that  she  lived 
with  her  husltand  at  time  of  his  death,  since 
she  does  not  come  under  any  of  cases  in  which 
act  provides  that  such  dependency  shall  be  pre- 
sumed. 

2.  Masteb  and  Servant  «=>405(5)  —  Work- 
men's Compensation  Act  — Dependents — 
Sufficiency  of  Evidence. 

Where  husband  of  claimant,  under  Work- 
men's Compensation  Act  (I'ub.  Acta  1912  [Ex. 
Sess.]  No.  10>  pt.  2,  §  6,  contributed  substan- 
tially to  the  support  of  his  wife  and  child  in 


Croatia  during  all  the  years  of  his  absence  in 
the  ITnited  States,  and  the  last  year  sent  al>oat 
$80,  and  where  her  earnings  were  triKUng^  find- 
ing that  she  was  totally  dependent  on  mm  at 
time  of  his  death  is  justified. 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  under  the  Woriunen's  Compen- 
sation Act  by  Antonija  Ealdc  to  obtain  com- 
pensation for  the  death  of  her  husband,  <^ 
posed  by  the  Newport  JiiOnlng  Company,  the 
employer.  The  Industrial  Accident  Board 
awarded  claimant  the  sum  of  $8.70  per  week 
for  a  i)eriod  of  300  weeks,  and  contestant 
sought  to  have  the  proceedings  reviewed  by 
oertlorarL    Affirmed. 

Appellant  respondent  in  this  proceeding 
reTlewB  by  certiorari  an  order  of  the  Indus- 
trial Accident  Board  by  the  terms  of  which 
claimant  was  awarded  the  sum  of  $8.70  per 
week  for  a  period  of  300  weeks.  Bald  order 
modified  the  award  of  the  arbitration  board 
which  had  allowed  the  claimant  only  the  sam 
of  $1  per  week  during  a  period  of  300  weeks. 

The  facts  which  formed  the  basis  of  the 
action  of  the  board  may  be  briefly  stated  as 
follows:  On  January  13,  1907,  one  Ixmls  Kal- 
dc  was  married  to  claimant  in  Croatia,  Aus- 
tria-Hungary. On  February  27,  1908,  a  child 
was  bom  to  this  couple  which  died  eight 
days  later.  On  July  9,  1911,  a  second  son 
was  bom,  which  still  surrives.  Some  time  in 
the  year  1907,  Louis  Kaldc  left  his  home  In 
Europe  and  came  to  the  state  of  Sfichlgan, 
and  later  secured  employment  with  respond- 
ent as  a  miner.  He  paid  one  visit  to  his 
home  In  Croatia,  apparently  In  the  year  1910. 
He  was  the  victim  of  an  acddent  on  the  21st 
day  of  May,  1914,  which  caused  his  death  on 
May  22,  1914.  His  average  weeldy  wage  was 
$17.4L  The  testimony  of  his  widow,  the 
claimant,  was  taken,  and  In  substance  was 
as  follows: 

"My  name  is  Antonie  Kalde,  28  years  old, 
Roman  Catholic  religion,  widow  of  the  laborer 
Ljudevit  (Louis)  Kalcic  from  Piiios,  No.  57, 
community  Eloster  Ivanic.  I  was  bom  in  Prkos 
in  1887,  where'  I  have  lived  since  my  birth. 
My  father's  name  is  Vinko,  and  my  mother's 
Marie.  My  occupation  is  day-laborer.  I  am  a 
widow  now.  I  was  married  to  Ltjuderit  Kalcie, 
and  I  indose  my  marriage  certificate  as  exhibit. 
My  husband's  name  was  Ljudevit  Kaldc.  He 
was  from  Prkos.  His  parent's  names  were 
Ljudevit  and  E^therine  Kalcic.  I  lived  with 
my  husband  in  Prkos  in  a  home  by  ourselves. 
I  lived  with  my  husband  one  year.  My  husband 
left  me  in  1907.  He  left  me  and  went  to  Amer- 
ica l>ecause  he  could  not  iaxn  anytliing  here. 
He  went  to  Painesdale,  Midi.  He  worked  in 
a  mine.  I  received  letters  from  him.  I  re- 
ceived the  last  letter  from  liim  at  Easter  time 
in  1914,  written  from  Ironwood,  Mich.  I  in- 
close this  letter. 

"I  was  informed  of  the  death  of  my  husband 
by  bis  brother  Mijo  Kalcic,  who  worked  in  the 
same  mine  and  he  also  related  it  to  me  wlien 
he  returned  home  in  June,  1914.  My  husband 
died  in  Ironwood  in  a  mine.  He  was  strudc 
by  20  cu.  m.  of  iron  falling  oft  him,  in  conse- 
quence of  which  he  died   the  next  day. 

"I  iiave  two  children  with  my  husband,  Josip 
and  Ivo,  -of  which  the  former  died.  Both  were 
born   in  Prkos,   and   I   herewith   submit  their 
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birth  certificstea  See  exhibits  1,  2,  3,  and  4. 
Josip  died,  but  Ito  is  still  living.  We  lived  in 
a  rented  house,  and  therefixe  my  husband  did 
not  leave  any  estate  here. 

"Out  of  the  money  which  my  husband  sent 
me  from  America  I  bought  l^i^^  acres  Of  land 
and  built  a  small  house  on  it.  I  received  some 
letters  from  my  husband,  but  I  have  only  a  let- 
ter and  post  card  left,  as  the  others  have  been 
destroyed.  Durine  the  Inst  year  before  his 
death  I  received  about  K400  (400  krone,  about 

fO)  from  my  husband  through  money  orders. 
received  money  from  no  one  but  my  husband. 
Dorins  the  absence  of  my  husband  I  have 
earned  Kl  a  day  two  or  three  times  dnring  a 
month.  I  had  made  np  my  mind  to  join  my 
husband  in  America  later.  I  could  not  do  it 
until  now,  as  I  did  not  have  the  means.  My 
husband  wrote  me,  and  asked  me  to  come  to 
America  as  soon  as  he  earns  enough  money  for 
the  journey.  My  husband  never  told  me  that  he 
was  coming  back  home.  I  do  not  receive  any 
money  for  the  support  of  mv  child  from  any 
one.  I  am  supporting  my  child.  I  wish  that  the 
compensation  be  paid  to  me  in  a  lump  sum,  and 
not  In  installments  for  the  reason  that  a  gigantic 
famine  is  prevailing  and  I  could  profit  more  with 
a  lump  sum  than  with  monthly  installments." 

On  March  6,  1914,  a  little  more  than  two 

nM»tb8  prior  to  his   death,   Louis   Ealdc 

wrote  his  wife  a  postal  card  as  follows: 

"Dear  wife:  You  and  our  little  son  John 
please  accept  my  best  regards.  I.  can  inform 
you  that  I  received  your  letter  and  understand 
everything  you  wrote.  I  am  sending  yon  100 
florins.  Write  if  you  have  received  .the  money. 
Also  write  me  the  news  from  home. 
"Good-bye.  Kalcic. 

'•^Ironwood,  Mich.,  200  Boni  Str." 

—and  on  March  8,  1914,  the  following  let- 
ter: 

"Ironwood,  Midi.,  March  Sth. 

"Dear  wife:  Accept,  you  and  our  little  son 
Ivica,  my  best  regards.  I  am  glad  to  let  you 
know  I  am  alive  and  healthy  and  hope  you  are 
the  same.  Further  I  inform  you  that  I  received 
your  letters  and  understand  everything  very 
wdl.  You  wrote  that  I  had  plenty  of  time  dur- 
ing four  months  to  think  about  writing.  What 
shall  I  write  to  you?  Ejverything  I  write  to 
you  is  true,  you  must  concern  yourself  with 
somethings,  for  if  you  at  home  don't  want  to 
care  for  anything,  and  if  I  here  shall  not  care 
for  anything,  it  would  be  a  sad  affair.  You 
must  Icnow  that  what  I  earn,  I  could  spend 
easily  here,  but  I  am  always  thinking  of  the 
future,  and  therefore  have  to  be  careful  what 
I  do.  You  know  well  that  this  is  the  seventh 
year  I  am  in  America,  and  we  do  not  want  to 
seem  the  poorest  people  in  the  village.  I  do 
not  acoiA  you  as  I  have  no  reason  to  do  so,  but 
I  am  provoked  that  I  write  and  you  do  not  an- 
swer. It  might  be  that  the  letter  you  wrote  was 
seized  by  somebody  else.  You  should  therefore 
not  feel  offended.  Perhaps  you  liave  such  a 
writer  who  does  not  know  how  to  write. 

"I  greet  our  godfather  and  godmother,  oar 
family  Milko  and  Ivica. 

"Further  I  will  let  you  know  that  a  few  days 
ago  I  vrrote  you  a  pootal  card.  Write  whether 
you  receivM  the  same.  I  also  sent  you  100 
florins.  Kindly  acknowledge  whether  you  got 
It  or  not.  Buy  yourself  dothea  and  buy  the 
little  one  and  yourself  everything  you  need. 
Write  whether  you  have  sold  the  hay  or  not. 
Write  how  everything  is.  I  would  advise  you 
to  buy.  If  there  is  a  chance  to  buy  a  bam  for 
toat  or  Ave  hundred  florins  I  will  send  you  the 
money  immediately.  Build  a  bam,  so  it  will 
be  ready  by  fall,  and  do  not  write  such  nas^ 
letters  any  more.  I  remain  with  goodbye, 
"Your  husband,  Ij.  Kalcic, 


"Ironwood,  Mich.  200  Bonnie  Str. 

"Regrards  to  you  from  Dragieh  and  to  Ivica. 
Please  answer.  My  dear  wife,  that  wood  wUefa 
we  have  at  home  you  should  not  distribute 
among  others,  as  you  wiU  need  it  if  you  build 
a  barn,  or,  if  you  do  not  need  it  now,  we  can 
use  it  when  I  come  home  and  build  a  house. 

"Regards  to  you  and  to  our  little  son  Ivica. 
Write  me  the  news  immediately,  also  what  you 
wilL  do  with  the  wood.  Regards  to  father  and 
mother.  Drago  send  many  regards  to  father 
and  mother.  He  is  still  working  and  fond  of 
saving.  I  would  save  much  more  if  yon  would 
answer  each  one  of  my  letters." 

The  record  shows  that  during  the  absence 
of  Louis  Kalcic  in  America  he  sent  to  fata 
wife  in  Austria  various  sums  amounting. In 
all  to  about  $640,  and  that  he  sent  her  during 
the  last  year  of  his  lifetime  about  $80. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDEB,  BIRD,  MOORE,  STEBRB, 
BROOKE,  and  FELLOWS,  JJ. 

Flanders  &  Fawsett,  of  Milwaukee,  Wis. 
(Cummins  &  mchOls,  of  Lansing,  of  coonael), 
for  appellant  Thomas  A.  Lawlo-  and  Jotao 
F.  Berry,  both  of  Lansing,  tor  appellee. 


BROOKE.  J.  (after  stating  the  facta  as 
above).  The  order  of  the  board  Indicates  that 
It  was  based  upon  the  theory  that  claimant 
was  wholly  dei>endent  upon  her  deceased  hus- 
band at  the  time  of  the  accident.  It  does  not 
Indicate  whether  the  oonclosion  was  readied 
upon  the  ground  that  the  wife  was  living 
with  the  husband  at  the  time  of  the  acd* 
dent,  within  the  meaning  of  ttie  statute,  and 
tlierefore  conclusively  presumed  to  be  totally 
dependent,  or  that  the  total  dependency  ap- 
peared from  the  proofs  in  the  case.  It  is  the 
dalm  of  the  respondent  that  in  either  case 
there  was  no  support  for  the  conclusion  o< 
total  dependency.  Counsel  dte  Finn  v.  De- 
troit, Mt.  Clemens  Sc.  Marine  City  Ry.,  190 
such.  112,  106  N.  W.  721,  U  R.  A.  1916C, 
1142;  Lndwig  v.  American  Car  Foundry  Co., 
161  N.  W.  836;  In  re  Nelson,  217  Mass.  467, 
lOS  N.  E.  367.  Gounael  for  claimant  seek  to 
distinguish  the  cases  cited  upon  the  facts, 
and  dte  in  support  of  their  position  the  case 
of  N.  W.  Iron  Co.  v.  State  Industrial  Com- 
mission, 164  Wis.  97,  142  N.  W.  271,  L.  B.  A. 
1916A,  366. 

[1]  We  are  quite  convinced  that  under  the 
drcumstances  of  this  case  the  claimant  is 
not  entitled  to  the  benefit  of  the  conclusive 
presumption  of  dependency  upon  the  theory 
that  she  lived  with  her  husband  at  the  tfane 
of  his  death.  Part  2,  {  6,  Act  10,  Extra 
Session  1912. '  After  specifying  In  said  section 
those  who  shall  be  condusively  presumed  to 
be  wholly  dei>«ident,  the  act  provides: 

"In  all  other  coses  questions  of  dependency, 
in  whole  or  in  part,  shall  be  determined  in  ac- 
cordance with  the  fact,  as  the  fact  may  be  at 
the  time  of  the  injury." 

It]  We  are  of  opinion  that  the  fads  In  this 
case  differ  very  materially  from  those  in  the 
Ludwig  Case  relied  upon  by  appellant.  There 
we  held  there  was  no  evidence  of  dependency 
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In  fact,  because  the  decedent  never  support- 
ed his  wife  eltber  in  Austria-Hungary  or  in 
the  United  States.  The  contrary  appears  in 
the  case  at  bar.  Here  the  decedent  during 
all  the  years  of  his  absence  from  his  wife 
and  child  contributed  to  their  support  and 
in  the  last  year  of  his  life  sent  to  his  wife 
about  $80.  A  fair  consideration  of  her  •tes- 
timony indicates,  we  think,  the  fact  that 
she  was  wholly  dependent  upon  her  husband. 
Her  trifling  earnings,  amounting  to  about  20 
cents  a  day,  two  or  three  times  a  month, 
should  not  be  held  to  change  her  status  in 
this  regard.  Upon  this  point  see  Florlnda 
Petroslno,  Administratrix,  v.  Arlington  Mills 
and  American  Mutual  Uabillty  Insurance 
Clompany,  2  Massachusetts  Workmen's 
Compensation  Cases,  804.  No  definite  rule 
can  be  laid  down  for  the  determination  of 
the  question  of  dependency.  Each  case  must 
stand  upon  its  own  facts.  After  a  careful 
consideration  of  all  the  evidence  ottered  In 
the  case  af  bar,  we  have  reached  the  con- 
clusion that  the  board  was  warranted  in 
finding  as  a  fact  that  the  claimant  was  total- 
ly dependent  upon  her  husband  at  the  time 
of  his  death. 
The  award  is  affirmed. 


C5LARK  V.  DETROIT  &  M.  RT.  CO.    (No.  24.) 
(Supreme  Court  of  Michigan.     July  30,  1917.) 

1.  Dbath  iS=>58(1)— Pbesuhftions— iNsmfor 
or  Sbu'-Pbesebvatior  —  Ofebation  and 

Effkct. 
Id  an  action  for  damages  for  death  of  plain- 
tiff's intestate,  caused  by  sinking  of  boat  hired 
of  defendant,  in  which  he,  with  three  oompha-\ 
ions,  had  gone  rowing,  where  there  is  no  eye- 
witness to  accident,  prcjuinrtion  rh:it  those  (in 
board  exercised  due  care  is  iDdtilgcd  only  to  re- 
lieve plaintiff  from  inference  of  negligence,  and 
not  to  supply  evidence  of  defendant  s  oeglisence. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SS  75,  76,  78.] 

2.  Bailment  «S=»9— Acts  CoirsriTDnno  Nbo- 
UQERoii — Duties. 

Defendant  is  not  liable  for  death  of  plain- 
tiff's intestate,  caused  by  sinking  of  a  boat  nired 
of  it,  in  which  he  had  gone  rowing  with  three 
companions,  for  failure  to  furnish  a  boot  -A-bi  ;b, 
when  capsized,  would  float,  supportius  in  the 
water  four  clinging  passengers,  as  defendant  did 
not  undertake  to  lumish  a  nonsinkable  boat. 

8.  Bailment  «=>33—EvinENCB— Weight  and 

SUFFICIENCT— ClBCXJMSTANTIAL    EVIDENCE. 

In  an  action  for  damages  for  death  of  plain- 
tiff's intestate,  caused  by  sinking  of  boat,  hired 
of  defendant,  in  which  he,  with  three  com- 
panions, had  gone  rowing,  where,  there  are  no 
eyewitnesses  to  the  accident,  but  evidence  shows 
that  plaintiff's  intestate  had  gone  on  water  twice 
before  trip  on  which  accident  happened,  on  same 
day  and  in  same  boat,  and  that  on  one  of  these 
occasions  be  and  others  bad  rocked  the  boat  so 
that  it  dipped  water,  and  there  is  no  evidence 
that  boafs  hull  was  infirm,  or  that  it  leaked, 
and  no  other  evidence  showing  negligence  on 
part  of  defendant,  it  is  error  to  refuse  to  direct 
a  verdict  for  it. 

[Ed.   Note.— Por   other   cases,   see   Bailment, 
Cent  Dig.  i  86.) 


4.  Death  «=>31(3)  —  PeksonS  ISmTrLBD  to 
Sue— MoTHEB. 

Mothef  and  administratrix  of  decedent  may 
maintain  action  for  his  death,  where  it  appears 
that  she  and  her  husband  have  been  divorced, 
she  being  remarried,  that  father  was  alive,  but 
decedent  had  never  lived  with  him,  contributed 
to  his  support,  nor  been  maintained  by  him,  but 
gave  an  his  earnings  to  her. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  38.] 

5.  Bailment   «=931(2)—EviDENaE  —  Admissi- 
bility—Simtlab  Facts. 

In  an  action  for  damages  for  deatli  of  plain- 
tiff's intestate,  caused  by  sinking  of  boat,  hired 
of  defendant,  in  which  he  and  his  companions 
had  gone  rowing,  evidence  as  to  condition  of  oth- 
er boats  kept  for  hire  by  defendant  was  inadmis- 
sible, where  it  tended  to  prove  that  they  were 
in  various  conditions  as  to  repair,  and  little  of 
it  tended  to  prove  boats  were  unseaworthy. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §i  126-130.] 

6.  Appeal  and  Ebbob  <©=»1053(4)— HabmlesS 
Ebbor— Admission  op  Evidencb— Cube  bt 

iNSTBUOTIONa 

In  an  action  for  damages  for  death  of  plain- 
tiff's intestate^  caused  hy  sinking  of  boat,  nired 
of  defendant,  in  which  he  had  gone  rowing,  ad- 
mission of  evidence  as  to  condition  of  other 
boats  kept  for  hire  by  defendant  was  not  cored 
by  caution  as  to  weight  to  be  given  it;  weight 
being  for  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  977.] 

Kuhn,  C.  J.,  and  Moore  and  Bird,  JJ.,  di» 

sen  ting. 

Error  to  Clrcnit  Court,  Arenac  County; 
Nelson  Sharpe,  Judge. 

Action  by  Nettie  N.  Clark,  aAminlstnttrlx 
of  the  estate  of  Milton  Stocmn,  deoeased, 
against  the  Detroit  &  Mackinac  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  granted. 

Argued  before  KUHN,  0.  J.,  and  STONH^ 
OSTRANDER,  BIRD,  MOORB,  STBEJRB^ 
and  BROOKE,  JJ. 

Heniy  &  Henry,  of  Alpena  (James  Ho- 
Namara,  of  Detroit,  of  oounsel),  for  appel- 
lant William  O.  Cook,  of  Detroit,  for  ai»- 
pellee. 

OSTRANDER,  3.  Four  young  persona, 
two  boys  and  two  girls,  were  drowned  in 
Saginaw  Bay  June  17,  1912.  They  were  Mil- 
ton Stocum,  16  years  old.  Ion  Uncoln,  Nellie 
Salmon,  and  EJva  Onllette,  also  minora 
They  were  riding  in  a  rowboat  which  Iielong- 
ed  to  and  had  been  hired  of  the  defendant 
at  Linwood  Park  a  resort  owned  and  <%iera- 
ated  by  defendant  to  which  in  munmer  it 
ran  dally  excursion  trains.  Those  named 
and  others,  with  their  teachers,  went  to  the 
park  on  one  of  defendant's  trains  for  a 
school  picnic.  The  baya  bad  twice  before 
been  out  upon  the  waters  of  the  bay  in  the 
boat,  the  second  time  with  two  other  girls. 
Upon  the  third  excursion  upon  the  water 
they  were  seen  at  stHue  distance  from  shore 
and  called  to  dinner  by  one  of  the  teachers, 
and  waved  a  response  to  the  call.    Two  otb- 
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ers,  who  were  rowing  oat,  met  them  as  tbej 
were  returning  to  shore.  In  some  manner, 
for  some  reason,  they  soon  thereafter  disap- 
peared and  were  not  agraln  seen  alive.  Their 
bodies  were  recovered  a  few  days  later.  A 
floating  seat  board,  air  tank,  and  oar  were 
foimd,  which  It  is  claimed  were  a  part  of 
the  boat.  This  suit  Is  brought  by  the  mother 
and  administratrix  of  the  estate  of  Milton 
Stocum,  who  alleges  in  her  declaration  that 
defendant  is  liable  for  the  injury  suffered 
by  the  said  Nettie  N.  Clark,  mother,  and 
Irwin  Stocum,  father,  of  the  deceased  in- 
testate, on  account  of  his  death. 

It  is  alleged  In  the  plaintitTs  declaration, 
after  stating  the  general  relations  which  ex- 
isted between  plalntlfTs  decedent  and  oth- 
ers in  the  same  party  and  the  defendant, 
that  plaintiff's  decedent,  because  of  his  ten- 
der years,  was  unable  to  Judge,  in  hiring  or 
using  a  boat  for  rowing  purposes,  the  dan- 
gers arising  from  the  condition  and  repair 
of  the  boat,  its  carrying  capacity,  from  go- 
ing upon  the  water  without  a  skilled  oars- 
man to  handle  the  boat,  from  the  leaky  con- 
dition of  the  particular  boat,  the  leaky  condi- 
tion of  air  bulkheads  or  tanks  attached  to 
the  boat,  from  the  rotten  condition  of  the 
boat  and  of  tlie  strip  of  wood  around  the 
iimer  side  thereof,  to  which  was  attached  the 
seats  with  screw  nails,  and  which  held  the 
air  tanks  In  place,  from  overloading  the  boat, 
from  going  upon  the  water  when  a  high  sea 
was  running,  or  from  a  momentary  squall  of 
wind.  She  says,  therefore,  that  it  became 
the  duty  of  defendant  to  provide  a  reasona- 
bly safe  and  seaworthy  boat;  to  provide  for 
a  prudent  and  careful  Inspection  of  it  before 
renting  it;  to  maintain  the  ends,  sides,  and 
bottom  of  said  boat  free  from  holes  and 
leaks,  that  the  same  be  water  tight;  to 
maintain  the  strip  of  wood  around  the  inner 
Bide  of  said  boat ;  to  which  was  attached  the 
prow  and  stem  seats,  including  the  air  tanks, 
free  from  rot  and  other  defects,  thereby 
making  said  seats  and  air  tanks  secure  and 
fast  with  screw  nails  to  prevent  the  same 
from  falling  or  pulling  out  In  the  event  the 
said  boat  capsized  while  being  rowed  upon 
the  water;  to  maintain  the  air  tanks  free 
from  leaks  and  holes,  preventing  water  en- 
tering them,  should  the  boat  for  any  reason 
ship  water  or  be  capsized;  to  refrain  from 
renting  boats  to  children  of  immature  age 
without  providing  competent  oarsmen  to  ac- 
company them;  to  refrain  from  allowing  a 
boat  to  be  loaded  with  more  persons  than 
its  rated  carrying  capacity;  to  refrain  from 
allowing  plaintiff's  decedent  and  his  com- 
panions to  go  out  upon  the  water  in  the  boat 
pit  a  time  when  the  wind  was  off  shore  and 
the  sea  running  high;  and  to  have  pro- 
vided a  competent  beach  patrol  whilst  its 
boats  were  in  use  upon  said  dangerous  wa- 
ter. It  is  alleged  that .  defendant  negligently 
omitted,  or  failed  to  perform,  snch  ■  several 
duties,  and  that  the  boat  "without  warning 


wrecked  and  fell  to  pieces  npon  said  ■Water', 
at  a  distance  of  about  three-quarters  of  a 
mile  out  from  shore,  throwing  said  plalntifTa 
Intestate  and  his  said  three  coo^anions  Into 
the  water,  at  the  same  time  causing  said 
prow  and  stem  seats,  including  the  air  bolk- 
heada  or  tanks  (being  the  nouslnkable  device 
used  in  the  construction  of  said  boat)  to  pnll 
loose  and  out,  owing  to  the  rotten  condition 
of  the  strip  of  wood  to  whi<di  the  same  was 
attached  with  screw  nails,  and  drift  away 
and  sldb,  causing  said  steel  boat  hull  to 
sink  beneath  the  surface  of  the  water,  where- 
by plaintifTs  Intestate  and  his  said  three 
companions  were  drowned  In  said  water." 

The  personal  represmtatlve  of  young  Lin- 
coln also  institnted  a  suit  against  this  de- 
fendant, which  upon  a  trial  was  determined 
In  favor  of  the  defendant  upon  the  opening 
statement  of  counsel  for  plaintiff.  Upon  er- 
ror, the  judgm^it  of  the  circuit  court  was  re-  - 
versed  and  a  new  trial  granted.  Lincoln  v. 
Detroit,  etc.,  R.  Co.,  179  Mich.  189,  146  N. 
W.  405,  61  L,  B.  A.  (N.  S.)  710.  Upon  the 
last  trial  the  Lincoln  case  and  the  Stocum 
case  were  tried  practically  as  one  case  and 
submitted  to  the  same  Jury.  There  was  a 
verdict  returned  for  each  plaintiff,  and  a 
separate  Judgment  entered  for  each.  A  ref- 
erence to  the  opinion  of  this  court  above  re- 
ferred to  will  disclose  that  it  was  concluded 
that -upon  the  statement  of  plaintiff's  coun- 
sel it  could. not  be  determined  as  matter  of 
law  that  defendant  was  not,  in  some  of  the 
respects  alleged,  negligent,  and  that,  upon 
the  same  statement,  the  presumption  was 
that  plaintiff's  decedent  exercised  due  care — 
a  presumption  sufficient  to  permit  recovery, 
if  negligence  of  defendant  was  made  out 

Plaintiff  declares  that  the  persons  entitled 
to  the  personal  estate  of  the  Intestate  are 
herself  and  Irwin  Stocum,  his  father,  who 
"were  entitled  to  the  serrlcea  and  earnings 
of  decedent  until  he  arrived  at  the  age  of 
21  years."  The  testimony  is  that  plaintifC 
and  said  Irwin  Stocum  are  divorced,  she 
having  remarried;  that  the  last  Informa- 
tion she  had  was  that  Stocum  was  alive; 
that  Milton  never  lived  with  his  father,  nor  ' 
contributed  to  his  support,  and  had  not  been 
maintained  by  his  father,  and  did  give  all 
of  his  earnings  to  his  mother,  the  plaintiff. 
Defendant  says  of  this  situation  that  the 
father  was,  in  law,  entitled  to  the  earnings 
of  his  son,  and  Is  Oie  person  entitled  to  be 
appointed  administrator,  and  the  sole  person 
for  whose  benefit  this  suit  could  be  main- 
tained. 3  Comp.  Laws,  §|  10427,  10428.  The 
statute  provision  is  that  the  amount  recov- 
ered in  such  an  action  shall  be  distributed 
to  the  persons  and  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution 
of  personal  property  left  by  persons  dying 
Intestate,  and  the  limit  of  recovery  is  the 
amount  of  the  pecuniary  injury  suffere<J  by 
the  persons  entitled  to  the  award.  Over  ob- 
jection, testimony  was  admitted  to  tl^e  effect 
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that  Milton  Stocum  was  very  bright,  with  a 
very  kind,  cheerful,  and  sweet  disposition — 
obedient 

Thei«  were  13  boats  at  the  resort,  num- 
bered. The  boats  numbered  21,  22,  23,  24, 
2B,  and  26  were  bought  at  oae  time— in  Au- 
gust 1005— and  21,  22,  and  23  were  of  the 
same  size  Made  by  the  Michigan  Steel  Boat 
Ckxmpany  of  Detroit,  Mich.,  they  were  known 
as  "B  14-foot  square  stem  special  livery 
boats."  They  were  14  feet  long,  44  inches 
wide  amidships,  and  14  inches  deep  amid- 
ships; height  of  bow  22  inches,  and  of  stem 
24  inches.  The  shells,  or  hulls,  are  describ- 
ed in  the  catalogue  introduced  in  evidence  in 
the  following  language: 

"In  considering  the  construction  of  our  steel 
hulls,  bear  in  mind  that  the;  are  not  stamped 
or  pressed  ;  they  are  made  of  heavily  galvanized 
steel  (made  to  order  for  us),  cut  in  regular  pat- 
tern strips,  lock  seamed  and  welded  together  by 
pneumatic  hammers.  The  seams  are  rolled  the 
same  as  steel  is  rolled  from  the  billet,  thus  re- 
taining^  Its  original  rigidity  and  strength.  The 
seams  in  each  of  our  boats  are  placed  four  inch- 
es apart  and  have  four  thicknesses  of  steel, 
wliich  run  from  bow  to  stern,  acting  as  a  steel 
girder  encircling  the  hull  and  makmg  it  prac- 
tically impossible  for  same  to  leak  or  come  apart. 
They  are  not  buUcy  and  heavy,  as  are  the 
smooth  skin  boats,  which  have  no  force  to  re- 
sist the  waves  or  any  other  object  with  which 
they  might  come  in  contact,  and  they  are  not 
built  with  the  exposed  rivets,  as  are  fiie  above- 
mentioned  boats,  so  that  it  is  only  a  cjuestion 
of  time  when  the  water  and  weather  will  wear 
the  rivets  away,  and  then  the  l)oat  will  rust, 
and  leaks  will  spring  when  the  boat  receives 
a  bard  knock.  It  stands  to  reason  that  boats 
built  with  the  concealed  rivets  and  the  lock 
seam  can  resist  the  waves  and  can  stand  knocks 
and  jars,  as  the  seams  protecf  the  bull  and,  the 
rivets  being  concealed,  the  water  and  weather 
cannot  wear  them  away.  All  bolts,  rivets,  and 
screws  in  our  boats  are  heavily  galvanized.  Ev- 
ery Michigan  steel  boat  is  equipped,  bow  and 
•tern,  with  air-tight  compartments,  which  pass 
a  rind  hot-water  test  and  are  incased  and  not 
visiUe;  therefore  nothing  can  injure  these  air 
tanks,  and  each  boat  carries  sufficient  of  these 
to  insure  the  boat  being  absolutely  uonsinka- 
ble— in  fact,  any  Michigan  steel  boat  filled  with 
water  will  support  its  occopants." 

The  stems  of  the  boats  were  wood ;  there 
were  three  wooden  seats,  as  well  as  a  small 
wooden  deck  at  the  bow ;  and,  running  longi- 
tudinally, strips  of  wood,  some  of  them  used 
aa  flooring.  The  rear  seat,  like  the  other 
seats,  was  lower  than  the  gunwale  of  the 
boat,  and  lower  than  the  stern,  which  showed 
several  inches  above  the  seat.  The  boat  in 
question  was  numbered  22.  Plaintiff  claims 
it  was  not  seaworthy;  defendant,  that  no 
proper  testimony  tends  to  prove  it  was  un- 
seaworthy,  and  that  much  testimony  relating 
to  the  condition  of  other  boats  was  improper- 
ly admitted  to  prove  the  condition  of  the 
particular  boat 

[1]  Stated  very  briefly,  the  testimony  re- 
lating to  the  condition  of  boat  No.  22  was 
that  of  George  Walmsley,  who  testified  that 
on  the  Sunday  previous  to  the  loss  of  the 
boat  be  rented  a  boat  from  the  defendant, 
went  out  with  it  upon  the  bay,  and  while  in 
the  boat  he  marked  certain  Initials  upon  the 


back  seat  The  seat  board  found  after  the 
catastrophe  In  question  here,  and  claimed  to 
have  been  in  boat  No.  22,  was  produced,  and 
the  witness  identified  the  initials  found  upon 
it  He  was  out  he  said,  from  a  half  to  three- 
quarters  of  an  hour.  Asked  to  describe,  the 
condition  the  boat  was  in,  he  testified  that  it 
was  in  an  unfit  condition,  was  pulled  apart 
"in  back  and  there  was  rasty  screws  pulled 
out  of  the  wood.  The  rear  seat  was  loose 
and  in  right  back  of  the  rear  seat  is  where 
the  boat  pulled  apart— spread  apart  at  the 
top."  What  he  describes  is  that  by  sitting 
in  the  center  of  the  boat,  facing  the  stem, 
there  could  be  and  was  seen  above  the  seat  a 
space  between  the  side  of  the  boat  and  the 
board  which  made  the  back  to  the  seat  on 
the  left-hand  side.  He  testified  that  when 
the  man  who  was  with  him  sat  in  the  back 
seat  it  did  not  leak.  When  the  witness  sat 
there,  "I  was  heavier  than  what  he  was,  it 
was  down  lower  in  the  water,  and  the  water 
splashing  up  came  In,  not  a  great  quantity, 
but  there  was  water  coming  In."  He  further 
testified  that  he  "took  hold  of  the  side  and 
kind  of  pulled  in  on  it  and  it  seemed  to  be 
pretty  weak,"  and  that  the  sides  of  the  boat 
went  and  came  when  the  oars  were  used.  He 
went  ashore,  he  said,  because  he  thought  the 
boat  was  unsafe;  that  there  was  a  small 
amount  of  water  got  into  the  boat ;  that  the 
water  was  not  very  rough,  and  was  not 
smooth.  He  further  testified  that  by  sitting 
in  the  center  seat  he  could  see  that  the  boat 
at  the  stem  was  spread  apart  under  the  rear 
seat;  he  should  Judge  it  was  opened  up — "I 
could  see  about  an  inch,"  so  that  if  the  water 
raised  to  within  an  inch  of  the  seat  it  could 
pour  right  in.  On  cross-examination  he  ad- 
mitted, what  Is  obvious,  that  he  could  not 
sit  in  the  center  of  the  boat  and  see  the  con- 
dition of  the  stem  of  the  boat  below  the 
rear  seat,  and  did  not  see  it  and  that  be- 
cause be  saw  the  comers  above  the  rear  seat 
somewhat  open  he  assumed  that  the  opening 
extended  below  the  seat  The  boat  had  beea 
used  some  by  defendant's  agent  for  two  days 
before  June  17th. 

The  two  boys  who  used  this  boat  on  the 
afternoon  in  question,  and  who  lost  their 
lives,  were  twice  out  upon  the  bay  with  the 
boat  before  making  the  trip  when  the  l>oat 
was  lost  After  they  had  once  been  oat  with 
the  boat  ^^7  invited  two  girls,  one  of  them 
a  teacher,  to  go  upon  the  water  with  them, 
and  they  did  go.  Uncoln  sat  in  the  middle 
seat  and  rowed  the  boat  Milton  Stocum  sat 
upon  the  bow  seat,  and  the  two  girls  occupied 
the  ba(^  seat  They  vreat  out  a  half  a  mile, 
"more  or  less,"  and  were  ont  about  40  min- 
utes. The  teacher.  Miss  Tebeau,  testified 
that  the  iKiys  rocked  the  boat  and  splashed 
water  upon  them,  rocking  the  boat  until  it 
dipped  water  from  both  sides;  Milton  Sto- 
cum standing  up  In  the  front  part  of  the  boat 
and  rocking  It  She  was  frightened,  and 
asked  the  boys  to  take  her  badf  to  sh<»e,  and 
that  shortly  after  they  did  return  to  shore. 
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when  tbese  two  young  ladies  got  out,  and  the 
boys  then  took  In  two  other  girls,  who  were 
with  them  when  all  were  lost  There  was  no 
water  In  the  boat  when  these  young  ladles 
first  named  went  out  with  the  boys,  but  be- 
fore they  returned  there  was  enough  water 
in  the  boat  so  that  their  feet  and  dresses 
were  wet  The  other  young  lady  testified 
that,  while  she  did  not  try  to  upset  the  boat 
she,  with  the  boys,  rocked  It  as  hard  as  she 
could,  getting  enough  water  in  the  boat  to 
get  wet,  rocking  It  so  that  it  dipped  water. 
On  cross-examination  by  plaintiff's  attorney, 
this  testimony  was  given: 

"Q.  And  the  boat  stayed  on  top  of  the  water 
•n  the  way  imtil  you  got  in?  A.  The  boat 
stayed  on  top  of  the  water.  Q.  You  zave  it  a 
good  thorough  test,  then?    A.  xes,  sir. 

It  has  been  stated  that  in  the  course  of  the 
trial  a  seat,  assumed  to  be  the  back  seat  of 
boat  No.  22,  aud  an  air  tank,  assumed  to  be 
the  air  tank  \yhlch  was  under  that  seat,  were 
produced.  Testimony  was  introduced  tending 
to  prove  that  there  were  screws  in  the  beck 
seat  which  had  evidently  been  at  some  time 
Imbedded  in  wood  and  had  been  pulled  out 
or  loosened,  there  being  particles  of  wood  In 
the  threads  of  the  screws.  One  or  more  wit- 
nesses expressed  the  opinion  that  the  condi- 
tion of  the  particles  of  wood  adhering  to  the 
screws  indicated  that  the  wood  was  rotten. 
Nothing  had  been  done  to  boat  No.  22  by  way 
of  overhauling  or  repairing  for  the  season  of 
1912.  Witnesses  were  permitted  to  testify 
that  after  the  loss  of  the  boat  No.  22  they 
examined  other  boats  belonging  to  defendant, 
used  in  its  boat  livery,  and  to  describe  to 
the  jury  the  condition  of  those  boats.  Of 
this  testimony  the  learned  trial  Judge  in  his 
charge  to  the  jury  said: 

"Now,  lest  we  forget  it,  I  want  to  say  right 
here  there  was  some  evidence,  Introduced  and 
submitted  to  you,  tending  to  show  what  the  con- 
dition of  some  of  the  other  boats  were  that  lay 
on  the  beach,  a  day  or  two  after  this  unfortu- 
nate drowning  occurred.  I  admitted  that  evi- 
dence with  considerable  reluctance,  because  you 
can  see  how  dangerous  it  is  for  you  to  jndge  of 
the  condition  that  one  lK>at  was  in  by  the  con- 
dition of  another  boat  that  happened  to  lay 
there.  You  all,  as  prudent  and  careful  men, 
will  see  that  that  is  dangerous,  if  you  should 
say  that,  because  a  boat  was  found  on  the  beach 
in  a  certain  condition,  this  boat  that  was  lost 
was  in  a  similar  condition.  But  there  was  tes- 
timony in  the  case  tending  to  show  that  these 
boats  probably  were  all  in  the  same  condition, 
And  so  I  said  to  counsel  that  evidence  should 
go  in,  and  I  should  deem  it  my  duty  to  caution 
you  as  to  the  weight  you  should  give  it.  I  am 
not  saying  that  yon  should  not  give  it  weight; 
that  is  for  you  to  aay.  But  I  am  cautioning  you 
that  it  is  of  a  different  class  of  evidence,  so  far 
as  the  weight  is  concerned,  than  that  of  some 
one  who  had  made  an  examination  of  this  par- 
ticular boat  And  in  determining  the  weight 
you  will  give  that  you  must  consider  the  testi- 
mony offered  by  the  defendant  as  to  the  condi- 
tion of  these  boats,  and  as  to  when  this  boat  and 
other  boats  like  it  were  repaired,  and  so  on." 

The  testimony  as  to  the  condition  of  other 
tKwts  did  not  tend  to  prove  that  the  other 
boats  were  In  one  condition,  but  rather' that 
they  were  In  various  conditions  as  to  repair. 


Defendant  asked  the  drcnlt  judge  to  di- 
rect a  verdict  for  the  defendant,  because 
there  was  no  evidence  of  defendant's  neg- 
ligence. Various  other  requests  to  charge 
were  proposed  on  the  part  of  the  defendant 
and  atn>ellant,  some  of  which  were  reftised ; 
the  principal  complaint  being  that  the  court 
refused  to  Instruct  the  jury  that  it  was  not 
Incumbent  upon  defendant's  agent  to  see  that 
the  rented  boat  was  not  overloaded,  and,  akin 
to  this,  the  request  to  charge  that  If  the  boat 
was  overloaded,  that  was  the  foult  of  the 
young  men  who  Invited  others  to  use  it  with 
them.  Brror  is  assigned  upon  the  refusal 
of  the  court  to  Instruct  that  the  occasion  of 
the  death  of  plaintiff's  Intestate  was  conjectn- 
ral  or  speculative.  Error  is  assigned,  also, 
upon  the  charge  as  given,  and  upon  the  re- 
fusal to  set  aside  the  verdict  and  grant  a 
new  trial.  It  is  well  enough,  in  considering 
this  case,  to  say  in  the  beginning  that  the  case 
is  not  made  complex  by  alleging  that  defend- 
ant owed  to  plaintiff's  decedent  and  his  com- 
panions a  multitude  of  duties,  setting  them 
out  and  alleging  that  each  of  them  was 
breached.  The  case  is  really  a  very  simple 
one,  if  confined  to  the  facts  which  the  evi- 
dence tends  to  prove.  The  allegation  of  a 
multitude  of  duties,  and  the  breach  of  them, 
In  an  attempt  to  meet  any  and  every  possible 
contingency  which  the  evidence  might  pre- 
sent and  almost  all  conceivable  causes  for 
the  tragedy,  is  not  condemned,  and  shows  the 
careful  pleader;  but  the  apparent  necessl^ 
for  it  the  uncertainty  Of  the  catise  so  indi- 
cated, betrays  the  idea,  which  will  force  it- 
self upon  any  one  who  reads  the  record,  that 
not  Inferences  from  Imown  facts,  and  not 
presumptions,  but  pure  conjecture  alone,  con- 
nects the  alleged  negligence  of  defendant  and 
the  death  of  these  young  people. 

In  the  case  developed  there  is  no  rough 
water,  although  the  .water  was  not  perfectty 
smooth,  no  particular  wind,  no  overloaded 
boat  no  hiring  of  the  boat  to  Immature  and 
tender  youths.  I/incoln  was  a  high  school 
graduate;  Stocum  was  16  years  old.  There 
is  no  testimony  tending  to  prove  that  either 
was  not  perfectly  at  home  in  a  rowboat; 
none  that  Lincoln,  who  so  far  as  is  Icnown  did 
the  rowing,  was  not  a  capable  oarsman.  The 
ability  of  the  boys,  or  of  Lincoln,  to  navigate 
the  boat.  Is  demonstrated,  as  well  as  the  fact 
that  the  boat  did  and  could  safely  carry  torn 
persons.  There  is  no  testimony  which  tends 
to  prove  that  the  hull  of  the  l)oat  was  infirm 
or  that  tile  boat  leaked.  The  seats  may  have 
been  loosened,  or  imperfectly  fastened ;  but 
in  use  the  boat  was  proven  to  be  safe,  with 
the  load  which  it  carried.  As  a  witness  for 
defendant,  the  owner  of  a  similar  boat  tes- 
tified, and  as  is  matter  of  common  knowledgev 
It  makes  no  difference  about  the  wood  "as 
long  as  the  shell  on  the  outside  of  the  boat  is 
whole,  as  long  as  there  is  a  seat  there  to  sit 
down  on,  a.nd  no  leakage  alongside  of  the 
shell,  it  Is  perfectly  safe."    Except  the  stem 
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and,  possibly,  a  small  part  at  the  bow,  and  a 
keel,  the  wood  in  the  boat  was  all  inside  ot 
the  bull,  or  shell,  and  might  all  of  it  have 
been  removed  without  affecting  the  safety 
of  the  hull. 

Idncoln  and  Stocnm,  after  rocking  the 
boat  so  as  to  give  It  some  load  of  water,  were 
not  themselves  affected  with  any  evidence  of 
Infirmity  in  the  boat  At  no  time  were  they 
seen  or  heard  to  give  signals  as  if  in  trouble. 
Quite  the  contrary.  The  witness  who  found 
the  bull  to  be  flexible,  yielding  when  he  pull- 
ed upon  its  sides  and  when  the  oars  were 
used,  discovered  only  what  most  persons 
know  who  ever  have  used  a  metal  boat,  or 
one  of  any  material  built  with  laps,  whether 
the  laps  ran  longitudinally  or  latitudinally 
the  boat.  This  boat  after  the  demonstration 
described,  disappeared  with  its  passengers. 
By  aU  rules  of  probability,  by  all  natural 
Inferences  from  known  facta,  it  ought  to  have 
come  safely  to  shore,  if  properly  managed, 
and  if  the  iwsaengers  behaved  as  circum- 
stances required.  It  la  assumed  that  the  boat 
sank.  But  what  made  it  sink?  What  room 
is  there  for  inference  based  upon  established 
facts?  Clearly  there  la  none;  established 
facts  supporting  conclusively  no  theory  of 
destruction,  but  supporting  best  the  infer- 
ence, based  upon  demonstration,  that  the 
cause  was  not  the  infirmity. of  the  boat 
What  may  be  conjectured?  Plainly,  several 
things.  Some  of  the  occupants  of  the  boat 
attempted  to  exchange  seats?  The  young 
men  indulged  in  another  rocking  of  the  boat? 
Experience  has  proven  these  to  be  each  of 
them  common  enough  causes  for  capsizing 
boats  and  death  by  drowning.  What  right — 
logically — has  one  to  say  rather  that  the  boat 
oollapsed,  supported  as  it  was  by  water,  or 
that  It  suddenly  sprung  a  leak? 

[1]  It  Is  said  that,  no  one  having  seen  the 
boat  when  it  disai^eared,  it  Is  presumed 
that  those  on  board  her  were  using  due  care. 
Indulging  this  presumption,  it  Is  argued,  we 
are  left  to  find  the  cause  of  the  catastrophe 
In  the  condition  of  the  boat  This  is  not  nec- 
essarily so,  and,  if  it  was  so,  the  known  condi- 
tion of  the  boat  refutes  such  a  conclusion. 
It  is,  however,  more  reasonable  to  say  that 
we  have  c^taln  phenomena  to  consider,  and 
U  we  Include  among  them  the  said  presump- 
tion, It  is  stlU  from  all  of  them  that  we 
must  determine,  if  we  can,  why  the  boat  and 
Its  occnpanta  dlsai^)eared.  The  presumption 
is  not  conclusive,  and  does  not  operate  to  bar 
consideration  of  all  known  facts.  In  the  ab- 
soice  of  evidence  pointing  to  one  cause  rather 
ttian  another,  so  long  as  the  cause  was  plain- 
ly conjectural,  It  was  proper  to  prove,  as  ac- 
counting, as  well  as  anything  which  had  been 
proven,  for  the  disappearance  of  the  boat 
that  the  young  men  who  were  in  it  had  in- 
dulged, a  few  moments  earlier.  In  a  pastime 
vriilch  was  calculated  to  capelze  the  boat  In 
any  event,  the  presumption  referred  to  ia  In- 


dulged only  to  relieve  a  plalntUC  from  an  In- 
ference of  negligence,  and  not  to  supply  evi- 
dence of  the  negligence  of  a  defendant  It 
remains  that  when  last  seen,  and  for  a  long 
time  before,  the  boat  was  performing  Its 
duty,  was  demonstrably  a  sound  and  safe 
craft 

[2]  It  may  be  said,  and  there  Is  in  the 
brief  suggestion  to  the  effect,  that  if  the  boat 
from  any  cause  capsized  it  would  then  be 
of  importance  to  have  seats  and  air  tanks 
safely  and  soundly  attached  to  the  boat 
This  may  be  admitted,  since  a  bull  which 
.would  not  sink  when  filled  with  water  might 
also  support  for  some  time,  in  certain  condi- 
tions, persons  thrown  into  the  water.  Tills 
consideration  should  not  divert  attentl<m 
from  the  true  question  to  be  determined. 
Once  It  Is  assumed  that  the  boat  was  cap- 
sized, did  not  by  its  own  Infirmity  cause  the 
hazard  and  crisis  following  its  capsizing, 
plaintiff  has  faUcd  in  this  action.  Negligence 
and  consequent  llablllty  of  defendant  Is  not 
and  cannot  be  upon  this  record,  predicated  of 
failure  to  furnish  a  boat  which,  when  cap- 
sized, would  float  supporting  in  the  water 
four  clinging  passengers.  Perfectly  secure 
and  seaworthy  rowboats  will  sink  when  filled 
with  .water.  A  frightened  person,  in  the 
water,  wUl  drag  down  and  be  lost  with 
wreckage  which  would  have  supported  a 
fearless  person.  Defendant  did  not  under- 
take to  furnish  a  nonslnkable  boat  If.  In- 
deed, there  Is  any,  except  self-balling  boats, 
which  can  be  called  nonslnkable. 

[3]  The  facts  established  at  the  trial  are 
not  the  facts  stated  by  counsel  and  consider- 
ed by  the  court  In  Lincoln  v.  Detroit  etc.,  R. 
Co.,  supra,  although  It  Is  probable  that  the 
trial  court  believed  the  decision  In  that  case 
required  this  one  to  go  to  a  Jury.  In  my 
opinion,  the  court,  should  have  Instructed  the 
Jury  that  negligence  of  defendant  was  not 
made  out,  and  that,  if  In  any  respect  found 
to  have  been  negligent  it  was  purely  con- 
jectural whether  the  loss  of  the  boat  and 
of  the  lives  was  the  result  of  its  negligence, 

[4-8]  The  conclusion  I  have  stated  dis- 
poses of  the  case,  and  requires  a  reversal  of 
the  Judgment  It  is  not  deemed  proper  to 
refuse  plaintiff  a  new  trial,  although  upon 
this  record  there  can  be  no  recovery.  If  a 
new  trial  Is  had,  some  questions  arising  upon 
this  record  are  likely  to  again  arise.  As  to 
the  right  of  the  mother  of  decedent  to  main- 
tain the  action,  it  is  settled  In  Yost  v.  Grand 
Trunk  R.  CO.,  163  Mich.  664,  128  N.  W.  784, 
31  L.  R.  A.  (N.  S.)  519,  Ann.  Cas.  1912A,  98& 
The  testimony  of  the  condition  of  other  boats, 
examined  after  the  loss  of  the  particular 
boat  ought  to  have  been  excluded ;  Its  admis- 
sion being  error.  A  reason  for  its  ezdusloa 
has  been  given.  A  further  one  is  that  little. 
If  any,  of  it  tended  to  prove  the  boats  to  be 
In  a  leaky  or  unseaworthy  condition.  Er- 
ror was  not  avoided  by  a  caution  as  to  the 
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welsbt  to  be  given  to  the  evidence.     Tbe 
weight  of  evidence  is  for  the  Jury. 

STONE,  STEERE,  and  BROOKE,  33.,  eoa- 
cnr  with  OSTRANDER,  J. 

KITHN,  O.  J.  (dissenting).  The  negligence 
of  the  defendant  became  a  qnestlon  of  fact 
for  the  Jury  upon  the  record  here  presented, 
for  the  reasons  stated  in  my  opinion  in  the 
case  of  lilnooln,  Administrator,  v.  Detroit  & 
Mackinac  Railway  Company,  163  N.  W.  909, 
banded  down  herewith.  The  judgment 
sbould  be  affirmed. 

MOORB  and  BIRD,  JJ.,  concur  with 
KUHN,  O.  J. 


LINCOLN  ▼.  DETROIT  ft  M.  BY.  CO. 
(No.  23.) 

(Sn^eme  Ooort  of  Michigan.    July  80,  1917.) 

Error  to  Circuit  Court,  Arenac  County; 
Nelson  Sharpe,  Jndge. 

Action  by  Lieusing  E.  Lincoln,  administrator 
of  the  estate  of  Ion  Lincoln,  deceased,  airainst 
the  Detroit  &  Mackinac  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed,  and  new  trial  granted. 

Argned  before  KUHN,  C.  J^  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
and  BROOKE,  33. 

Henry  ft  Henry,  of  Alpena  (James  McNamara, 
of  Detroit,  of  counsel),  for  appellant  William 
O.  O)ok,  of  Detroit,  for  appellee. 

KIJHN,  C.  3.  This  ease  is  before  us  the  sec- 
ond time;  a  verdict  £reeted  for  the  defendant 
having  been  reversed  on  the  former  appeal  and 
t  a  new  trial  granted.  Lincoln,  Adm'r,  v.  Detroit 
ft  Mackinac  Ry.  Co.,  179  Mich.  189,  14ft  N.  W. 
405,  51  L.  R.  A.  (N.  S.)  710.  A  second  trial 
was  had,  wliich  rcsnlted  in  a  disagreement  of 
the  jury.  On  the  third  trial,  by  agreement  of 
the  parties,  tlie  facts  as  stated  in  the  former 
opimon  of  this  court,  as  written  by  Mr.  Justice 
Stone,  were  accepted  as  proven  and  read  into 
the  record.  They  are  as  follows:  "The  defend- 
ant owns  and  operates  a  railway  system  run- 
jdag  from  Pinconning,  Bay  county,  to  Linwood, 
in  said  county,  and  ebewherc.  It  owns  in  con- 
nection with  its  railway  system  a  pleasure  re- 
sort, located  along  its  right  of  wsy  at  its  sta- 
tion of  Linwood,  wliich  resort  is  contiguous  to 
the  waters  of  Saginaw  Bay.  In  connection 
with  tills  summer  resort  it  operates  and  con- 
trols certain  amusement  features,  to  wit,  stands, 
bathing,  boating,  and  other  devices  for  the 
amusement  <^  the  public,  for  profit.  On  June 
17,  1912,  plaintiff'8  intestate  a  boy  16  years 
of  age,  was  a  passenger  for  Iiire  on  excursion 
rates  from  his  homo  in  Pinconning  to  said 
summer    resort    to    attend    a    school    children's 

Sicnic  thereat.  Upon  his  arrival  at  said  resort 
e  secured  a  ticket  from  the  defendant's  ticket 
agent  for  the  use  of  one  of  the  defendant's  row- 
lioats.  He  presented  the  ticket  to  another  agent 
of  defendant,  wlio  had  the  boats  in  charito,  and 
obtained  a  certain  boat,  known  as  'D.  ft  M.  Ry. 
'Co.  No.  22,'  from  the  boat  tender,  which  was  a 
14-foot  steel  rowboat.  The  boat  was  obtained 
by  plaintiff's  decedent  for  the  purpose  of  taking 
a  row  on  the  waters  of  the  l>ay  in  company 
with  three  companions  al>ou.t  tne  same  age. 
Soon  after  leaving  the  landing,  the  children 
were  lost  sight  of,  and  it  was  afterwards  dis- 
covered that  they  had  been  drowned.  The  ac- 
tion was  brought  under  what  is  termed  the 
Death  Act  to  recover  the  pecuniary  damages 


which  It  is  claimed  the  father  and  mother  havo 
sustained  by  the  death." 

Deceased  had  just  graduated  from  high  school, 
and  a  few  days  previous  to  the  accident  oral 
arrangements  had  been  made  whereby  he  was 
to  go  into  the  business,  with  his  grandfather,  of 
raising  and  selling  cattle.  It  was  a  partnership 
arrangement,  and  each  was  to  get  half  of  the 
profits  of  the  business.  There  were  no  eyewit- 
nesses of  the  accident,  but  when  the  young 
people  were  last  seen  in  the  boat  the  waters  of 
the  bay  were  calm.  Miss  Grace  McKay,  one 
of  the  teachers,  went  to  the  edge  of  the  beach 
to  call  them  in  to  dinner,  and,  while  she  could 
not  distinguish  their  faces,  she  knew  who  wero 
in  the  boat  When  she  called,  they  waved  back 
to  her,  and  she  assumed  that,  as  they  were  turn- 
ing, they  were  coming  in  to  shore,  and  paid  no 
further  attention  to  them. 

As  to  the  condition  of  boat  No.  22  on  ^:he  day 
of  the  accident  and  a  few  days  before  the  wit- 
nesses disagree.  Two  witnesses  for  the  plain- 
tiff testified  that  the  l>oat  was  unsafe  and  out 
of  repair.  After  the  accident,  a  seat  board, 
oars,  and  air  tank  were  found.  Witness  Walm- 
slcy  said  that  he  had  the  boat  out  the  Sunday 
prior  to  the  17th,  and  found  it  to  be  in  an  un- 
safe condition,  and  by  sitting  in  the  center  seat 
it  was  pulled  apart  in  back,  and  there  were 
rusty  screws  pulled  out  of  the  wood,  and  he  was 
able  to  identify  the  seat  board  which  was  found, 
because  he  had  marked  upon  it  tiis  initials  at 
the  time  he  had  it  out  Other  witnesses  testified 
that  they  had  observed  no  defect  in  the  boat  .on 
the  day  before  and  on  the  day  of  the  accident, 
when  they  were  out  in  it.  Capt  Cotter,  who 
found  ttie  parts  of  the  boat,  testified  with  refer- 
ence to  the  parts  that  he  found  as  follows:  "I 
put  them  away,  and  took  care  of  them  for  some 
time.  At  the  time  the  seat  board  was  found,  I 
think  there  were  somo  screw  nails  in  it  on  the 
ciiampered  edge.  I  examined  them  a  Uttle;  ,it 
looked  as  though  the^  were  pulled  out  of  it — 
soft  wood  of  some  kmd.  The  wood  tliat  still 
stuck  to  the  screws  would  naturally  bo  soft 
or  they  would  not  pull  out.  It  looked  as  though 
it  was  rotten.  I  do  not  know  how  many  screws 
were  in  the  seat  board  at  that  time.  I  think 
there  was  one  or  two  or  more.  I  searclted 
Saginaw  Bay  tor  two  weeks  for  the  D.  ft  M. 
Company,  to  find  the  boat;  I  never  found  a 
thing  that  belonged  to  the  boat  proper;  I 
found  stuff  that  came  out  of  the  boat,  the  cloth- 
ing and  things  like  that.  It  is  so  long  ago  I 
have  forgottMi  what  the  clothing  consisted  of: 
there  were  coats,  neckties,  and  ecUars,  and 
handkerchiefs.  I  turned  the  stuff  over  to  some- 
body. I  did  not  know  any  of  the  peo;4«.  I 
think  I  am  quite  familiar  with  the  construction 
of  boats.  I  use  wooden  boats  in  my  livery  busi- 
ness. After  I  got  possession  of  the  air  tank, 
my  attention  was  called  to  the  fact  of  there 
being  a  little  water  in  it  because  I  could  shake 
it  around,  and  I  was  wondering  how  the  water 
got  in  there." 

By  agreement  between  the  parties  and  the  con* 
sent  of  the  court,  this  suit  and  the  suit  of  Nettie 
M.  Clark,  administratrix  of  tlic  estate  of  Milton 
Stocum,  deceased,  were  tried  together  before 
the  same  jury,  and  the  proofs,  except  upon  the 
question  of  damages,  were  substantially  the 
same.  The  jury  rendered  separate  verdicts,  and 
a  special  question  submitted  to  them,  "Wd 
either  Ion  IJncoln  or  Milton  Stocum,  or  cither 
of  tho  girls  with  them  at  the  time  of  the  acci- 
dent do  any  act  by  way  of  rocking  the  boat 
whereby  the  boat  capsized?"  was  answered, 
"No."  At  the  close  of  plaintiff's  proofs  counsel 
for  the  defendant  moved  for  a  directed  verdict 
on  the  ground  that  the  plaintiff  had  not  proved 
any  damages,  and  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant.  This 
motion  was  denied,  and  at  the  close  of  the  trial 
a  verdict  was  rendered  for  the  plaintiff  in  the 
sum  of  $1,600  as  damages.    Thereupon  a  motion 
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for  a  new  trial  was  made,  whicb  was  also  de- 
nied by  the  court 

The  first  assignment  of  error  relates  to  the 
admission  of  certain  testimony  concerning  the 
dispositiMi  and  characteristics  of  the  plaintliTs 
intestate.  Witnesses  were  allowed  to  testify 
that  as  to  his  disposition  he  was  kindly  and 
pleasant,  and  that  he  was  obedient  to  bis  teach- 
ers and  parents,  and  that  his  habits  were  good, 
and  that  he  gave  the  valedictory  to  the  gradu- 
ates of  his  class.  We  see  no  harm  in  the  ad- 
mission of  this  class  of  testimony,  as  it  had  a 
S roper  bearing  on  the  question  of  damages,  on- 
er the  authority  of  Black  v.  Michigan  Central 
Eailroad  Co.,  146  Mich.  568,  100  N.  W.  1052. 
Other  assignments  of  error  relate  to  the  ad- 
mission of  testimony  as  to  the  condition  of  oth- 
er boats  belonging  to  the  defendant  and  used 
by  it  at  the  resort,  as  a  result  of  an  examina- 
tion made  within  a  few  days  after  the  accident 
It  is  contended  that  there  is  no  evidence  showing 
tho  comparative  age  of  the  13  boats  which  com- 
prised tne  boat  livery  operated  by  the  defend- 
ant company,  nor  the  comparative  use  or  con- 
dition of  these  boats.  Mr.  Kurzrock,  defend- 
ant's agent  who  had  diarge  of  the  boats  for  the 
season  of  1912  and  for  several  seasons  before 
that  time,  testified  in  a  general  way  that  they 
all  appeared  to  be  in  the  same  condition  as  to 
repair  and  general  appearance,  and  that  they  all 
looked  as  if  the^  were  of  the  same  age.  The 
admission   of   tms   testimony   was   one   of   the 

?:round8  urged  to  the  trial  court  in  the  motion 
or  the  new  trial,  and  the  learned  judge,  in  deny- 
ing this  motion,  said  in  part,  with  reference  to 
this  question:  "On  the  decision  of  this  question 
of  fact  rests  largely  the  rights  of  the  parties. 
It  is  unknown  and  in  dispute.  It  is  incapable 
of  proof  by  the  production  of  the  boat  Must 
we  not  then,  resort  to  inference?  And  if  an- 
other fact  can  be  established  by  proof,  which 
may  be  used  as  a  basis  of  inference  to  the  fact 
in  dispute,  may  we  not  use  it  for  that  purpose? 
If  we  concede  it  to  be  a  fact  that  these  other 
boats  were  in  a  state  of  repair  similar  to  the 
one  lost,  can  it  be  said  that  evidence  of  their 
condition  would  not  raise  a  fair  inference  as 
to  whether  or  not  this  boat  was  safe  and  sea- 
worthy when  hired  to  these  boys?  If  so,  then 
the  fact  that  snch  similar  condition  was  in  dis- 

Snte  renders  such  evidence  only  less  strong  in 
egree.  It  will  be  noticed  that  the  jury  were 
expressly  cautioned  as  to  the  weight  to  be  given 
to  this  testimony.  In  the  charge  thoy  were  in- 
structed: 'Now,  lest  I  forget  it  I  want  to  say 
right  here  there  was  some  evidence  introduced 
and  submitted  to  you  tending  to  show  what  the 
condition  of  some  of  the  other  boats  were  that 
lay  on  the  beach  a  day  or  two  after  this  unfor- 
tunate drowning  occurred.  I  admitted  that  evi- 
dence with  considerable  reluctance,  because  you 
can  see  how  dangerous  it  is  for  you  to  judge 
the  condition  that  one  boat  was  in  by  the  condi- 
tion of  another  boat  that  happened  to  lie  there. 
You  all,  as  prudent,  careful  men,  will  see  that 
that  is  dangerous,  if  you  should  say  that,  be- 
cause a  boat  was  found  on  tho  beach  in  a  cer- 
tain condition,  this  boat  that  was  lost  was  in 
a  similar  condition.  But  there  was  testimony 
in  the  case  tending  to  show  that  these  boats 
probably  were  all  in  the  same  condition,  and 
so  I  said  to  counsel  that  evidence  should  go  in, 
and  I  should  deem  it  my  duty  to  caution  you  as 
to  the  weight  you  should  give  it  I  am  not 
saying  that  you  should  not  give  it  any  weight; 
that  lis  for  you  to  se^.  But  I  am  cautioning 
you  that  it  is  of  a  different  class  of  evidence, 
so  far  as  the  weight  is  concerned,  from  that  of 
some  one  who  had  made  an  examination  of  this 
particular  boat  And  in  determining  the  weight 
you  will  givo  it  you  must  consider  the  testimony 
offered  by  the  defendant  as  to  the  condition  of 
these  boats,  and  as  to  when  this  boat  and  other 
tKMts  like  it  were  repaired,  and  so  on.'  While  it 
i»  true,  as  daimed  by  counsel  for  defendant,  that 
theao  boats  ma^  have  been  subjected  to  more 
and  longer  service  since  purchase  or  repair,  yet 


it  was  defendant's  duty  to  have  all  its  boats 
in  a  reasonable  state  of  repair,  and  the  fact 
that  those  examined  by  the  witness  were  not,  if 
true,  might,  it  seems  to  me,  under  the  evidence, 
be  considered  by  the  jury,  along  with  the  other 
testimony  submitted,  in  determining  the  probable 
condition  of  the  boat  on  the  day  in  question. 
Another  thought  that  presents  itself  to  me  is 
this:  The  defendant  relied  (»  the  presumption 
that  in  the  absence  of  evidence  to  tne  contrary, 
this  boat  was  safe  and  seaworthy.  If  the  boat 
cannot  be  produced,  was  not  plaintiff  entitled  to 
show  the  condition  of  other  boats  used  in  the 
same  place  and  for  the  same  purpose,  as  tend- 
ing to  rebut  such  a  presumption?"  There  is 
considerable  doubt  in  our  minds  whether  the 
proof  as  to  the  comparative  condition  of  these 
boats  was  sufficient  to  warrant  the  introduction 
of  this  testimony;  but  in  view  of  the  fact  that 
the  judge  in  his  charge  cautioned  the  jury  as 
to  this  evidence,  and  that  there  was  other  com- 
petent evidence  before  the  jury  as  to  the  nnaca- 
worthy  condition  of  the  boat  in  question,  we 
are  not  prepared  to  say  that  the  admission  of 
this  testimony  should  be  held,  under  tho  circum- 
stances of  this  case,  to  be  prejudicial  error. 

It  is  also  contended  that  because  of  the  un- 
derstanding which  had  been  arrived  at  between 
Ion  liincoln,  his  grandfather,  and  his  father, 
relative  to  the  future  earnings  of  Ion,  that  he 
had  been  emancipated,  and  that  therefore  there 
was  no  question  of  damages  for  the  Jury.  The 
agreement  had  not  been  reduced  to  writing,  and 
was  to  be  concluded  after  tho  day's  outing,  at 
which  time  Ion  was  drowned.  The  details  had 
not  becm  dosed,  and  in  fact  no  definite  under- 
standing or  agreement  had  been  arrived  at 
Whether  or  not  he  was  emancipated  was  left 
to  the  jury  as  a  question  of  fact  by  the  judge 
in  the  diarge,  which  in  our  opinion  properly 
submitted  the  question.  See  Beeder  y.  Moore, 
95  Mich.  697.  86  N.  W.  436;  Freeman  ▼.  Shaw, 
173  Mich.  282,  139  N.  W.  66;  Black  v.  Midi. 
Cent  By.,  supra;  Tost  v.  Grand  Trunk  Ry. 
Co.,  163  Mich.  664.  128  N.  W.  784,  31  I*  B.  A. 
(N.  S.)  519,  Ann.  Oas.  1912A,  968. 

It  is  also  urged  that  a  verdict  should  have  been 
directed  for  the  defendant  because  the  proofii 
did  not  establish  negligence  on  its  part  nnd  be- 
cause the  evidence  shows  that  tiie  cause  of  tho 
accident  is  entirely  conjectnraL  This  question 
was  considered  by  this  court  in  its  ptevions  de- 
dsion  (Lincoln,  Administrator,  t.  Detitnt  it 
Mackinac  By.  Co.,  supra),  and  we  there  said: 
"In  tbo  absence  of  audi  testimony  {that  of  a 
living  witness  to  the  drowning],  the  presumption 
is  that  he  and  his  companions  were  in  the  ezer-. 
else  of  due  care,  which  presumption  is  snffident 
to  permit  recovery  if  ne^igencc  is  shown  on  the 
part  of  the  defendant  [citing  cases].  We  cannot 
say,  as  matter  of  law,  that  the  defendant  was 
not  guilty  of  any  of  the  alleged  negligence."  It 
is  plaintaflTs  claim,  and  there  was  evidence  in 
support  of  it  when  the  young  men  applied  to  the 
defendant's  agent  for  the  use  of  a  boat,  that 
they  asked  for  a  boat  large  enough  for  four, 
and  that  he  gave  them  the  boat  ia  question,  al- 
though witnesses  testified  that  the  boat  was  not 
suitable  for  four  persons,  but  was  rather  a  two- 
passenger  boat.  We  are  of  the  opinion  that 
there  was  sufiicient  evidence  of  the  negligence 
on  the  part  of  the  defendant  to  warrant  the  sub- 
mission of  the  case  to  the  jury. 

We  are  also  satisfied  that  the  charge  of  the 
court  fairly  presented  to  the  jury  the  daims  of 
the  respective  parties,  and  that  tiio  instructions 
of  law  with  reference  to  them  were  prefer.  We 
have  been  unable  to  find  any  prejudidal  error 
in  this  record,  and  therefore  would  affirm  the 
judtrment 

MOOBE  and  BIBD,  33.,  concur  with  KXTHN, 
C.  J. 

OSTBANDER,  J.  For  reasons  stated  in 
Clark  T.  Detroit  &  M.  By.  Co.,  163  N.  W.  964, 
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in  wUeh  opinion  la  berewltli  lianded  down,' judg- 
ment la  revened,  and  a  new  trial  granted. 


BROOKE.  STBERE,  and  STONE,  JJ.,  con- 
ir  witli  OSTRANDER.  3. 


cur 


TOLBIKIS  ▼.  AUSTIN  et  al     (No.  12.) 
(Snpreme  Conrt  of  Michigan.     Jnly  28,  1917.) 
Appeal   and    Ebror    cg=79(l)— Obdebs   Ap- 

FEAU^BUE — FlNAUTT   OF   OrDEB. 

In  an  action  against  tliree  defendants  Joint- 
ly, where  demnrrer  to  the  declaration  was  ana- 
tained  as  to  two  defendants  and  overruled  as  to 
the  third,  leaving  the  case  still  pending,  the 
writ  of  error  was  not  available  to  the  plaintiff 
to  review  the  orders  on  the  demurrer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  484,  486-433.] 

Error  to  Circuit  Court,  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  Jobn  Toleilcis  against  John  L. 
Austin  and  others.  To  review  orders  upon 
demurrers  to  the  declaration,  plaintiff  brings 
error.    Dismissed,  arid  remanded. 

Argued  before  KUHN,  C.  J.,  and  STONK, 
OSTRANDER,  BIRD,  MOORE,  STBERE, 
BROOKE,  and  FELLOWS,  JJ. 

Proctor  K.  Owens,  of  Detroit,  for  appellant. 
Philip  H.  Robinson,  of  Detroit  (John  L.  Aus- 
tin, of  Detroit,  of  counsel,  for  appellees. 

MOORE,  J.  The  plaintiff  filed  his  declara- 
tion against  the  defendants,  John  L.  Austin, 
a  Justice  of  the  peace  of  the  yillage  of  High- 
land Park,  Charles  Seymour,  chief  of  police 
of  ^Id  village,  and  CHiarles  Brown,  a  patrol- 
man of  said  village.  The  declaration  at- 
tempts to  set  forth  a  case  because  of  the  false 
imprisonment  of  the  plaintiff  and  contains 
two  counts.  The  defendants  demturred  to 
said  declaration,  claiming  it  did  not  state  a 
cause  of  action.  Upon  the  hearing  the  lower 
court  entered  an  order  sustaining  said  de- 
murrers as  to  all  of  the  defendants  to  the 
second  count  of  plaintifTs  declaration,  and 
sustaining  the  demurrers  of  the  defendants 
Austin  and  Seymour  as  to  the  first  count  of 
the  declaration,  and  overruled  the  demurrer 
of  defendant  Brown,  ttie  patrolman,  to  the 
first  count  of  the  declaration.  The  plaintiff 
seeks  to  bring  the  case  here  by  writ  of  er- 
ror. 

Defendants  assert  that  a  writ  of  error  will 
not  lie  In  tills  case;  that  the  province  of  a 
writ  of  error  Is  only  to  review  a  final  Judg- 
ment. It  Is  also  claimed  by  the  defendants 
that  the  declaration  does  not  state  a  cause  of 
action. 

-  The  case  is  one  against  three  defendants 
sued  jointly.  The  demurrer  is  sustained  as 
to  two  of  them,  and  overruled  as  to  one  of 
them.  This  leaves  the  case  still  pending  for 
further  proceedings  in  the  court  below.  Un- 
der such  drcumstanoes  the  writ  of  error  is 
not  available.  Perry  v.  Church,  107  Mich. 
4S0,  66  N.  W.  273,  and  the  cases  cited  there- 


in;  In  re  Apsey'B  Bstate,  173  Midi.  428,  188 
N.  W.  1054. 

The  case  is  dismissed,  and  the  record  re- 
manded, with  costs  In  favor  of  defendants. 


PEOPLE  V.  WHITE.    (No.  133.) 
(Supreme  Court  of  Michigan.    July  26,  1017.) 

Commerce  «=>a7— State  Rboulation»— Pk0- 

dleb's  License. 
A  salesman  of  a  nonresident  manufacturer 
of  aluminum  ware,  soliciting  orders  from  house 
to  house  by  sample  for  future  delivery  by  inter- 
state transportation,  is  not  subject  to  a  ped- 
dler's license,  as  this  would  be  an  interference 
with  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  f  111.] 

Error  to  Circuit  Court,  Oakland  County. 

William  N.  White  was  convicted  of  ped- 
dling without  a  license,  and  brings  error. 
Reversed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEBRE, 
BROOKE,  and  FELLOWS,  JJ. 

Earl  M.  French  and  George  W.  Eyster, 
both  of  Detroit,  for  appellant.  Peter  B. 
Bromley,  City  Atty.,  of  Pontlac,  few  the  Peo- 
ple. 

STEERE,  J.  While  plying  his  trade  as  a 
peripatetic  vendor  of  aluminum  cooking  utai- 
slls,  from  house  to  house  in  the  city  of 
Pontlac,  Mich.,  defendant  was-  apprehended 
and  subsequently  prosecuted  for  peddling 
within  the  city  limits  without  a  license  In 
violation  of  a  municipal  ordinance  which 
established  a  schedule  of  licenses  Imposed 
upon  certain  kinds  of  buslnesa  By  it  a  li- 
cense fee  of  15  per  day  was  required  for 
peddling  goods,  wares,  and  merchandise  upon 
the  streets  "or  soliciting  from  house  to  house 
either  for  immediate  or  future  delivery." 
Violation  of  the  ordinance  was  made  punish- 
able by  flue  or  Imprisonment.  It  is  undis- 
puted that  on  the  date  charged  defendant 
was  offering  bis  wares  from  house  to  house 
in  the  city  of  Pontlac,  displaying  samples 
and  soliciting  orders  for  future  delivery 
without  having  olvtalned  a  license  In  ccnn- 
pliance  with  the  ordinance.  Trial  in  jus- 
tice court  and  retrial  on  appeal  In  the  cir- 
cuit court  resulted  In  convictions,  and  the 
case  has  been  removed  to  this  court  for  re- 
view on  exceptions  t>efore  sentence. 

Defendant  claimed  in  the  lower  courts 
and  urges  here  that  he  was  acting  as  a 
salesman  of  goods  manufactiued  without  the 
state,  under  written  contract  with  the  Alu- 
minum Cooking  Utensil  Company,  a  foreign 
corporation  of  New  Kensington,  Pa.,  solicit- 
ing orders  for  its  goods,  for  future  delivery, 
which  were  to  be  subsequently  fijled  by  ship- 
ments from  Pennsylvania,  and,  as  the  goods 
he  was  selling  were  In  another  state,  to  be 
delivered  by  interstate  transportetlon,  he 
was  Immune  from  the  ordinance  under  the 


®=>For  other  eases  s«a  same  topic  and  KET-MCUBER  Id  all  Ker-Numbered  Digests  and  Index* 
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federal  Interstate  commerce  law,  as  ccm- 
strued  by  the  federal  courts,  against  which 
contravailng  local  laws  become  silent. 

The  contract  under  which  he  operated  la  a 
somewhat  lengthy  agreement  for  selling 
goods  on  commission,  evidently  prepared 
with  care,  stated  by  the  Aluminum  Cbmpa- 
ny's  sales  manager  to  be  the  regular  form  of 
salesman's  contract  made  with  each  man  rep- 
resenting It,  which  amongst  its  numerous 
provisions  required  defendant,  who  Is  desig- 
nated its  "salesman,"  to  deposit  with  the 
company  $6  for  a  sample  outfit  and  dlUgently 
proceed  to  solicit  orders  for  its  aluminum 
utensils  in  territory  assigned  to  him,  "to 
keep  faithfully  and  accurately  a  complete 
record  of  all  receipts  and  expenditures  in  a 
book  to  be  sui^Ued  by  the  company,  and 
known  as  a  'salesman's  account  and  expense 
book,' "  to  make  two  reports  each  week  of 
the  amount  of  each  day's  orders  and  "be 
personally  responsible  for  the  payment  for 
all  goods  included  in  requisitions  sent  to  the 
company  for  goods  to  fill  orders  solicited  for 
the  company  by  liim,"  giviiLg  satisfactory  se- 
curity therefor,  his  commission  to  be  on 
different  specified  goods  from  83%  to  40  per 
cent,  of  the  company's  current  retail  prices, 
the  net  amount  to  be  remitted  promptly  after 
deducting  sudi  commissions ;  failure  to  make 
sales  at  list  prices  averaging  a  ^edfied 
amount  per  week  is  made  ground  for  for- 
feiting liis  contract 

•  The  material  evidence  produced  by  de- 
fendant, briefly  stated,  showed  that  he  had 
been  engaged  for  several  years  in  vending 
the  Aluminum  Company's  wares  through  dif- 
ferent parts  of  this  state  on  commission; 
that  neither  he  nor  the  company  carried  any 
stock  of  goods  in  the  state,  but  he  canvassed 
from  house  to  house,  displaying  hia  samples, 
soliciting  orders  for  future  delivery,  writing 
down  tn  a  book  he  carried  for  that  pur^ 
pose  each  order  he  secured,  in  detail,  with 
the  name,  address,  telephone  number,  etc., 
of  the  party  giving  it,  which  he  later  celled 
on  an  order  blank  furnished  by  the  com- 
pany, sending  each  order,  with  the  name  and 
address  of  the  purchaser,  signed  ty  him  as 
salesman,  to  the  home  office  of  the  company 
at  New  Kensingt(m,  Pa.,  where  it  was  filled 
and  the  goods  shipped  to  him  for  delivery; 
that  he  made  no  sales  of  the  samples  he  car- 
ried, and  delivered  no  goods,  except  those 
for  which  orders  liad  been  previously  taken 
and  sent  to  the  home  office,  and  by  it  ship- 
ped to  him,  and  no  goods  were  shipped  to 
him,  except  to  fill  snch  orders;  that  the 
goods  were  sometimes  soit  by  parcel  post, 
sometimes  by  express,  and  sometimes  by 
freight,  as  he  ordered  them ;  that  he  usually 
made  periodical  deliveries,  and  when  an  ac- 
cumulation of  orders  was  sent  in,  calling  for 
a  quantity  shipped  by  freight,  they  would 
be  filled  to  him  in  one  package,  the  ordered 
articles  nested  together,  and  he  would  sort 
them  out  for  delivery  according  to  the  or- 
ders previously  taken;   that  rejected  goods. 


or  those  left  on  hand  for  any  reason  when 
he  came  to  make  deliveries,  were  shiro^d 
right  back  to  the  company,  unless  he  oould 
use  tttem  to  fill  orders  given  prior  to  the 
time  they  were  shipped,  but  the  general  prac- 
tice was  to  return  all  goods  rejected  by  cus- 
tomers; that  under  Instructlmis  from  the 
company  he  never  sent  in  an  ordo:  for  any 
goods  without  sending  the  date  of  the  or- 
der, with  the  name  and  address  of  the  pur- 
chaser. 

The  controlling  Question  in  tliis  case  Is 
whether  the  business  defendant  was  pursuing 
at  the  time  he  Is  charged  with  violating  the 
Pontiac  ordinance  constituted  under  the  fed- 
eral law  interstate  or  domestic  commerce. 
That  the  power  given  Congress  by  the  Unit- 
ed States  Constitution  to  regulate  com- 
merce among  the  several  states  is  exclusive, 
and  the  decisions  of  the  United  States  Sa- 
preme  Court  upon  that  subject  are  control- 
ling, cannot  be  questioned.  Therefore  deci- 
sions of  tills  court,  or  other  state  courts, 
not  In  harmony  with  the  federal  Interpreta- 
tion of  this  law,  are  not  to  be  followed.  la 
I^yng  v.  Michigan,  135  U.  S.  161,  10  Sup. 
Ct  725,  34  li.  Ed.  150,  the  court  thus  broadly 
states  the  rule: 

"We  have  repeatedly  held  that  no  state  has 
the  right  to  lay  a  tax  on  interstate  commerce  in 
any  form,  whether  by  wi^  of  duties  laid  oa  the 
transportation  of  the  gnbjects  of  that  commerce, 
or  on  the  receipts  derived  from  that  transporta- 
tion, or  on  the  occupation  or  business  of  carry- 
ing it  on,  lor  the  reason  that  snch  taxation  is  a 
burden  on  that  c<Hnmerce,  and  amounts  to  a  reg- 
ulation of  it,  which  belongs  solely  to  Congress. 
Leloup  v.  Mobile,  127  U.  S.  640,  W8  [8  Sup.  Ct. 
1380,  82  L.  Ed.  811],  and  cases  cited" 

Along  these  lines  It  is  held  that  any  tax 
upon  the  seller  of  goods,  the  sale  of  which 
requires  their  transportation  from  one  state 
to  another  for  delivery,  is  a  discriminating 
tax  upon  the  goods  themselves,  the  imposi- 
tion of  which  by  a  state  or  municipality  is 
an  Illegal  interference  with  IntBrstate  oont- 
merce.  This  rule  has  been  applied  to  sew- 
ing machine  and  book  agents,  vraiders  of 
patent  medicines,  knives,  brooms,  pictures 
and  picture  frames,  stoves,  and  other  arti- 
cles of  traffic  sold  by  canvassing  from  house 
to  house  with  samples,  where  orders  are  tak- 
en for  future  delivery  only,  and  the  articles 
so  sold  are  shipped  from  other  states  to  fill 
such  orders,  on  the  theory  that  the  goods 
so  ordered  and  shipped  are  directly  appropri- 
ated to  keeping  contracts,  fulfillment  of  which 
necessitates  their  transportation  for  delivery 
by  interstate  commerce.  In  the  case  of 
Cranshaw  v.  Arkansas,  227  U.  S.  380,  33 
Sup.  Ct.  294,  57  U.  Ed.  665,  where  the  com- 
modity canvassed  for  was  a  range  sold  by 
sample,  the  subject  will  l»e  found  fully  dis- 
cussed, with  a  review  of  several  leading  cas- 
es. In  point  upon  the  questions  raised  by 
this  record  the  following  is  well  condensed 
from  dted  decisions  by  Judge  Dillon  in  his 
work  on  Municipal  Oorporatioos  (5th  SSdJ 
i  1356: 
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"VariooB  decisions  are  to  be  foaod  by  courts 
of  different  states  which  pnrport  to  sustain  a 
tax  imposed  upon  canvassers  or  drummers  Belling 
goods  to  be  afterwards  brought  within  the  state, 
where  the  goods  have  been  sUitped  in  bulk  to  the 
agent  or  drummer  or  to  a  distriouting  agent,  and 
have  been  by  him  delivered  to  the  purchaser,  in- 
stead of  being  shipped  directly  to  the  iMrchasec 
from  without  the  state;  but  any  supposed 
ground  of  dtetinction,  based  upon  the  fact  that 
the  goods  are  shipped  to  the  salesman  or  dis- 
tributing agent  in  bulk  and  by  him  assorted  and 
delivered  to  the  purchasers,  has  been  rejected  by 
the  Supreme  Oourt  of  the  Gfnited  States,  which 
has  declared  that  the  grounds  of  distinction  are 
not  sufficient  to  remove  the  transactions  from 
the  domain  of  interstate  commerce.  Where  the 
question  of  tha  power  of  the  state  to  levy  a  priv- 
ilege or  ooeupation  tax  arises  in  a  controversy 
with  a  drummer  or  canvasser,  representing  a 
nonresident,  the  fact  that  no  discrimination  is 
made  between  domestic  and  foreign  drummers, 
and  that  all  are  taxed  alike,  ia  not  material. 
Interstate  commerce,  as  a  business  or  occupa- 
tion, cannot  be  taxed  at  all,  even  though  the 
same  amount  of  tax  should  be  laid  on  domestic 
commerce,  or  that  which  is  carried  on  solely 
within  the  state." 

The  abundant  cases  there  cited  cover  this 
ease  in  all  Its  aqpecte.  Neither  are  we  able 
to  distinguish  It  In  principle  from  Stewart 
▼.  Michigan,  23Z  U.  S.  065,  34  Sup.  Ct  476, 
68  I/.  Ed.  786,  which  In  Its  controlling  fea- 
tures was  held,  upon  the  federal  qnestlon  In- 
volved, to  have  been  disposed  of  In  conflict 
with  the  rule  announced  In  Cranshaw  v. 
Aiii^ansas,  supra,  and  cases  there  reviewed, 
and  the  dedsicm  of  this  court  sustaining 
Stewart's  conviction  was  reversed.  It  fol- 
lows, from  the  foregoing,  that  the  conviction 
appalled  from  must  be  set  aside,  and  the 
record  remanded  for  whatever  further  pro- 
ceedings may  be  required  In  harmony  with 
this  opinion. 

Reversed. 


FINKB2LSTBIN  v.  MICHIGAN  Bl.  CO. 

(Na  62.) 

(Supreme  Court  of  Michigan.     July  26,  1917.) 

1.  Dauaqes  4=^216(1)— Pebsokal  Injubibs— 
Instbuctions. 

In  an  acticNa  against  a  carrier  for  injuries 
received  in  a  collision  between  two  of  its  cars 
caused  by  negligence  of  defendant,  it  cannot 
-complain  of  instructions  that  plaintiff  cannot 
recover  for  any  apprehended  future  injuries  to 
his  left  eye  unless  there  is  a  rensonnble  degree 
of  cert-iinty  that  injury  will  result:  that  he  onn- 
Dot  recover  for  change  of  condition  in  eye  after 
accident  unless  jury  find  it  was  due  to  acci- 
dent, and  that  they  cannot  award  damages  not 
claimed  in  declaration. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Gent  Dig.  M  K48,  549.] 

2.  Damages  «=>208(3)>— Pebsonai,  Injubus— 
sufticiknoy  ov  evidence. 

In  an  action  to  recover  for  personal  in- 
juries, held,  that  evidence  as  to  amount  of  fu- 
ture damages  was  sufficient  to  warrant  its  sub- 
mission to  the  jury  under  instruction  that  they 
cotild  not  allow  for  any  except  such  as  were  rea- 
sonably certain  to  occur  as  a  result  of  the  in- 
juries complained  of. 

[Ed.    Note.— For  other  cases,   see  Damages, 
Cent.  Dig.  a  533,  534.] 


Error  to  Circuit  Court,  Allegan  County; 
Orlen  S.  Cross,  Judge. 

Action  by  Samuel  W.  Flnkelsteln  against 
tlie  Michigan  Railway  Company.  Judgmoit 
for  plalntur,  and  defendant  brings  error.  Af- 
firmed. 

The  defendant  (^>erate8  an  electric  railroad 
from  Grand  Rapids  to  Kalamazoo  with  a 
branch  connecting  with  AUegan.  On  May 
21,  1915,  the  plaintiff,  a  Junk  dealer  living 
In  AUegan,  purchased  a  ticket  and  took  pas- 
sage on  defendant's  car  at  AUegan  for  Eal- 
amaxoo.  Near  Kalamazoo  the  car  In  which 
plalntur  was  traveling  was  placed  on  a  side 
track,  and  while  waiting  there  was  run  into 
by  another  car  of  the  defendant's  traveling 
at  a  high  rate  of  speed.  It  was  not  disputed 
by  the  defendant  that  the  accident  was  due 
to  the  negligence  of  defendant's  servants: 
For  the  injuries  thus  received  plaintiff 
brought  suit,  and  the  only  questions  in  the 
case  are  the  extent  of  plalntlfTs  injuries  and 
the  amount  of  the  damages.  The  plaintiff 
claimed  that  he  had  sustained  serious  and 
permanent  Injury  to  his  right  foot  and  to 
both  his  eyes,  particularly  to  the  left  one, 
and  to  bis  spine  and  nervous  system,  as  a 
result  of  which  the  condition  of  his  general 
health  had  become  depleted,  he  had  lost  his 
appetite  and  wrfght,  and  that  he  was  un- 
able to  do  the  work  that  he  formerly  could. 
It  appeared  upon  the  trial  that  In  the  fall 
of  the  year  1914  platatlff  had  faUen  from 
his  wagon,  the  wheels  of  which  had  nm  over 
him,  and  that  he  was  Injured  so  as  to  be  con- 
fined to  his  bed  for  about  a  week.  It  fur- 
ther appeared  that  several  years  prior  he 
had  received  a  scratch  upon  his  left  eyeball 
which  had  somewhat  Impaired  the  sight  of 
that  eye. 

A  verdict  for  $1,600  in'favor  of  the  plain- 
tiff was  rendered,  but  was  set  aside  by  the 
trial  conrt  on  motion  of  the  defendant,  and  a 
second  trial  was  had,  which  resulted  in  a  verr 
diet  for  the  plaintiff  In  the  sum  of  $3,425. 
The  jury  further  found.  In  answer  to  a  spe- 
cial question  submitted  to  them,  that  the 
plaintUTa  foot  was  not  defective  prior  to  the 
accident.    The  case  is  here  by  writ  of  error. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STEERB, 
BROOKE,  and  FEUjOWS,  JJ. 

Geo.  W.  Me«aiem,  of  Battle  OreOt,  and 
Wilkes  A  Stone,  of  AUegan,  for  appeUant 
Clare  E.  Hoffman,  of  Allegao,  for  appeUee. 

KUHN,  C.  J.  (after  Stating  the  facts  as 

above).  In  this  case  the  negUgence  of  the 
defendant  is  admitted.  No  question  is  rais- 
ed as  to  contributory  negligence  on  the  part 
of  the  plaintiff.  That  the  plaintiff  was  in 
the  accident  and  suffered  injuries  Is  also  im- 
questioned.  There  is  no  assignment  of  error 
which  raises  a  qnestlon  as  to  the  verdict  be- 
ing excessive.  It  Is  stated  In  the  brief  of 
counsel  for  the  defendant: 


A=»For  other 
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"The  errors  relied  upon  b;^  the  defendant  for 
a  reversal  of  tbe  judgment,  in  the  admission  of 
evidence,  and  the  charge  of  the  court,  for  the 
most  part  arise  out  of  the  admission  at  eTidenoe 
as  to  the  injuries  to  the  eyes  and  foot  of  plain- 
tifF  and  his  right  to  damages  for  past  and  future 
loss  growing  out  of  such  injuries." 

The  plaintiff  testified  that  his  right  eye 
was  good  before  the  accident,  but  that  his 
ylslon  In  this  eye  was  Impaired  after  the  ac- 
cident Dr.  Bobinson,  a  medical  witness  for 
the  plaintiff,  testified  that  from  the  condi- 
tion that  he  found  the  eyes  In  It  might  hap- 
pen that  plaintiff  would  lose  them  both. 
With  reference  to  these  claims,  the  trial 
Judge  In  part  charged  the  jury  as  follows : 

"You  are  further-  instructed  that,  in  order  to 
entitle  the  plaintiff  to  recover  for  any  appre- 
hended future  injuries  to  the  left  eye,  there 
must  be  a  degree  of  probabilit'^.  amounting  to  a 
reascmable  degree  of  certainty,  that  such  injury 
will  result,  and  that  it  was  cansed  by  the  ac- 
cident in  May. 

"It  is  admitted  by  the  plaintiff  that  his  left 
eye  was  defective  before  this  accident,  and  he 
■ays  that  there  was  a  growth  over  that  eye  that 
affected  the  sight.  Unless  the  jury  find  by  a 
preponderance  of  the  evidence  that  any  subse- 
quent trouble  with  this  eye  was  caused  by  the 
accident  in  May,  plaintiff  cannot  recover  any 
damages  for  any  change  la  the  condition  of  this 
eye;  uiat  is,  if  the  eye  is  more  defective  now 
than  it  was  before  the  accident.  But  if  the 
trouble  with  the  eye  is  the  result  of  prior  inr 
jury  or  prior  disease  of  the  eye,  then  the  jury 
could  not  award  any  damages  to  plaintiff  for 
any  impairment  of  the  sight,  or  injury  to  this 

Se,  unless  they  find  to  a  reasonable  certainty 
at  this  present  condition  of  the  eye  was  caus- 
ed from  the  accident,  and  the  jury  would  have 
no  right  to  speculate  on  this  'question.  They 
must  find  it,  if  they  find  for  the  plaintiff,  from 
the  evidence  in  the  ease,  testified  to  by  the  wit- 
nesses. 

"The  jury  are  instructed  that  they  would  have 
no  right  to  award  any  damages  to  Mr.  Finkel- 
stein  on  the  theory  that  he  may  hereafter  lose 
his  right  eye,  there  being  no  such  claim  for  dam- 
ages made  in  the  plaintiff's  declaration." 

[1]  We  are  of  the  opinion  that  this  charge 
was  as  favoiable  to  the  defendant  as  It  was 


entitled  to  in  view  of  the  plalntUTs  claims. 
The  trial  judge  removed  from  the  considera- 
tion of  the  Jury  the  right  of  plaintiff  to  re- 
cover for  the  possible  loss  of  the  right  eye. 

[2]  It  Is  strongly  urged  that  the  testimony 
of  Dr.  Bobinson  as  to  the  injuries  to  the  eyes 
was  not  specific  and  definite  enough  to  bring 
it  within  the  riile  announced  In  the  case-  of 
Brlnlnstool  v.  Michigan  United  Bys.  Co.,  157 
Mich.  180,  121  N.  W.  731.  in  that  the  tesU- 
mony  did  not  show  "  •  •  •  gnch  a  de- 
gree of  probability  of  sudi  (future)  conse- 
quences as  to  amount  to  reasonable  certain- 
ty that  they  will  result  from  the  original  in- 
jury." A  part  of  the  testimony  whldbi  It  is 
claimed  is  purely  conjectural  and  a  guess 
was  brought  out  on  cross-examination.  A 
reading  of  the  charge  shows  that  the  trial 
judge  bad  the  rule  of  the  Brlnlnstool  and  kin- 
dred cases  in  mind,  as  he  stated: 

"The  jury  cannot  allow  for  any  future  dam- 
ages except  such  as  are  reasonably  certain  to 
occur  as  a  result  of  the  injuries  complaiued  of. 
No  damage  can  be  included  for  consequences 
merely  because  they  possibly  may  occur,  nor 
based  on  speculation  and  conjecture;  but  all 
future  damages  must  be  based  on  reasonable 
certainty." 

In  other  parts  of  the  charge  the  same  In- 
struction is  given  in  different  language.  We 
are  of  the  opinion  there  was  enough  evidence 
of  injury  to  the  left  eye  to  warrant  the  sub- 
mission of  this  Injury  to  the  Jury  under  the 
Instructions  above  set  forth,  which  we  deem 
proper. 

We  have  examined  defendant's  other  as- 
signments of  error,  but  find  them  without 
merit.  A  reading  of  this  record  discloses 
that  the  plaintiff  and  his  witnesses  testified 
to  severe  and  permanent  injuries  received 
through  defendant's  negligence.  The  Jury, 
after  hearing  the  disputed  questions  of  fact 
as  to  the  injuries,  found  for  the  plaintiff. 
We  are  unable  to  find  reversible  error,  and 
therefore  afilrm  tbe  Judgment 
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In  M  WAGNEB'S  ESTATE. 

WAONEB  V.  SEABEBO. 

(No.  20S60  [184].) 

(Supreme  C!oart  «t  Hiimeiota.    Jviy  20,  1917.) 

fSvlUtbut  Im  th«  Court.) 

1.  EXECOTOBS  AND  Admtitistbatobs  «s»221(5) 
— SeBVICES— AOBEKMKNT  FOB  COKPSNSATIOK 

—Evidence. 
The  evidence  was  siuOcient  to  justify  the 
jury  in  finding  that  services  rendered  by  a  son  to 
his  father  after  he  became  of  age  were  not  ren- 
dered gratuitously,  but  pursuant  to  an  agree- 
ment that  they  should  be  paid  for  at  the  death 
of  the  father. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  (}ent  Dig.  U  S03H.  1874, 
1876.] 

2.  liimTATION   OF  AonoNB  «B»4e(5)— CSlahc 
roR  Sebvioks— Statute  or  Iiimitations. 

The  agreement  being  that  the  services  should 
not  be  paid  for  until  the  father's  death,  the 
statute  of  limitations  did  not  begin  to  mn  un- 
til that  event 

[Ed.  Note.— For  other  caaes,  ae*  limitation  of 
Actions,  Cent.  Dig.  8  244.] 

8.  BSXBCCTOBS  AlTD  ADMUnSTBATOBS  «39a06(i) 

—SxBviOBS— Verdict— Akouni. 

The  verdict  is  not  excessive. 
[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {  733.] 

4.  Appeal  and  Ebbob  «=>1046(5)— Habitless 
Ekbob— Csoss-ExAinNATiON  or  Witness. 
There  was  no  prejudicial  error  in  the  court 

taking  part  in  tlM  examination  of  a  witness. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cient.  Dig.  f  41S4.] 

Appeal  from  District  <3ourt,  Martin  Oonn- 
'  ty;  James  H.  Qulnn,  Judge. 

Claim  by  Robert  Wagner  against  the  es- 
tate of  Peter  B.  Wagner,  deceased,  O.  M. 
Seaberg,  as  administrator.  Judgment  for 
claimant  in  the  district  court  on  appeal 
from  a  disallowance  of  hla  claim  by  the  pro- 
bate court,  the  administrator's  motion  for 
new  trial  denied,  and  he  appeals.  Order  af- 
Armed. 

S.  P.  HaU.  of  La  Salle,  III.,  and  Haycraft  8c 
Palmer,  of  TYiirmont,  for  appellant.  Al- 
bert R.  Allen,  of  Fairmont,  for  respondent 

BUNN,  J.  Peter  R.  Wagner,  a  resident 
of  Martin  county,  died  January  31, 1915.  He 
came  to  Martin  coimty  In  1889  from  Illinois, 
where  be  bad  lived  for  many  years,  raising 
a  family  of  slz  diUdren.  His  wife  had  died 
some  time  before,  and  shortly  before  he  came 
to  Minnesota  he  married  again.  Robert  Wag- 
ner, the  plaintUt,  was  the  son  of  his  second 
wife  by  a  former  marrlaga  Robert  came  to 
Minnesota  with  his  mother  and  his  step- 
father, and  was  shortly  afterwards  legally 
adopted  by  the  latter  as  his  son.  Peter's 
children  by  his  first  wife  remained  In  Ill- 
inois. Robert  became  of  age  in  1901,  and 
continued  to  work  on  the  farm  untU  his 
father's  death.  His  mother  died  in  June, 
1915.  Both  died  Intestate.  Robert,  of  course, 
Inherited  from  his  mother  her  share  In  the 


farm  of  her  husband,  and  from  Us  father 
an  equal  share  with  his  other  children. 

Robert  filed  a  claim  against  his  father's 
estate  for  $7,600,  the  alleged  value  of  his 
services  for  the  15  years  after  he  became  of 
age.  The  claim  was  disallowed  by  the  pro- 
bate court,  and  Robert  appealed  to  the  dis- 
trict court,  where,  after  a  trial  to  a  Jury,  he 
recovered  a  verdict  of  $5,008.  The  adminis- 
trator moved  for  a  new  trial,  the  motion  was 
denied,  and  this  appeal  taken. 

[1]  1.  There  la  no  doubt  that  Robert  work- 
ed faithfully  and  well  for  his  father,  who 
was  old  and  Incapacitated  from  work  himself. 
He  managed  the  farm,  and  cared  for  his  par- 
ents, all  without  compensation,  except  his 
living  expenses.  It  is  equally  undisputed 
that  the  children  who  remained  in  Illinois 
did  nothing  for  their  father  In  his  Illnesa 
and  old  age.  Of  course,  all  this  does  not  en- 
title Robert  to  compensation  unless  he  proves 
an  agreement  by  his  father  to  pay  for  hU 
services.  This  is  elementary.  The  first  claim 
of  defendant  on  this  appeal  is  that  the  evi- 
dence was  Insufficient  to  overcome  the  pre- 
sumption that  the  services  were  rendered 
gratuitously.  We  need  but  refer  to  the  most 
recent  of  the  numerous  cases  in  this  state 
bearing  on  the  question.  In  Lovell  v.  Beedle, 
163  N.  W.  778  (decision  filed  July  13,  1917), 
it  was  reiterated  that  the  agreement  of  a 
parent  to  pay  for  the  services  of  his  child 
may  be  established  b^  proof  of  facts  and 
circumstances  from  which  It  may  be  inferred 
that  both  parties  understood  that  the  serv- 
ices were  to  be  paid  for,  and  it  is  not  neces- 
sary that  the  amount  of  the.  compensation 
should  have  been  fixed.  Testing  the  evidence 
in  this  case  by  the  rule  stated,  we  easily 
reach  the  conclusion  that  it  was  sufficient  to 
overcome  the  presumption  and  to  Justify  a 
recovery  by  plalntm.  Of  course,  Robert 
could  not  testify  to  conversations  with  his 
father,  but  at  least  three  disinterested  wit- 
nesses testified  to  repeated  declarations  by 
the  father,  both  in  the  presence  of  Bobert  and 
when  he  was  not  present,  to  the  effect  that 
the  latter  had  worked  the  farm  since  he  was 
a  small  boy,  must  continue  to  work  it,  and 
would  have  the  farm  as  compensation  on  the 
death  of  the  declarant  We  need  not  give  in 
detail  these  declarations,  but  will  ocmtent 
ourselves-  with  saying  that,  considered  with 
the  admitted  fact  that  Robert  stayed  and 
worked  for  his  parents  during  the  best  years 
of  bis  life,  they  sufficiently  show  an  under- 
standing that  the  son  should  be  paid  for  his 
services  by  receiving  the  farm  as  his  own 
at  his  father's  death.  The  evidence  to  show 
an  agreement  by  the  father  to  compensate  the 
son  for  his  services  is  at  least  as  persuasive 
as  it  has  been  in  several  of  the  cases  decided 
by  this  court  The  declarations  testiUed  to 
were  more  than  mere  passing  remarks,  show- 
ed mpre  than  a  mere  expectation  on  the  part 
of  the  father,  unexpressed  to  the  son,  to  pay 
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for  the  services,  and  an  expectation  M  the 
son  to  receive  pay.  The  father  having  fail- 
ed or  neglected  to  give  the  farm  to  Robert 
by  deed  or  vpill,  the  latter  was  not  obliged 
to  sue  for  specific  performance,  but  might 
do  as  he  did,  file  a  claim  against  the  estate 
for  the  reasonable  value  of  his  services. 

[2]  2.  The  next  contention  of  defendant  is 
that  the  claim  of  plaintiff  for  services  during 
all  the  years  except  the  last  six  is  barred 
by  the  statute  of  limitations.  This  would  be 
true  if  plaintiff's  agreement  with  his  father 
gave  him  the  right  to  recover  for  a  year's 
work  at  the  end  of  the  year,  or  at  any  time 
before  six  years  prior  to  the  time  the  cialm 
was  presented.  But  this  was  not  the  agree- 
ment or  understanding.  Plaintiff  was  to  re- 
ceive his  pay  on  his  father's  death,  and  un- 
til then  had  no  cause  of  action.  It  follows 
that  the  statute  did  not  begin  to  run  until 
Peter  Wagner  died.  In  re  Hess,  57  Minn. 
282,  59  N.  W.  193. 

[S]  3.  It  is  claimed  that  the  verdict  was 
for  an  excessive  amount  The  Jury  allowed 
plaintiff  something  like  f300  a  year  for  his 
services.  Considering  what  these  services 
were,  and  the  evidence  as  to  the  value  of 
such  services,  we  find  no  gi'ound  for  holding 
the  verdict  excessive. 

[4]  4.  The  court  took  a  hand  in  examining 
a  witness,  asked  leading  questions,  and  elicit- 
ed answers  favorable  to  plaintiff.  This  is 
assigned  as  error.  We  are  able  to  see  no 
prejudice,  even  If  we  concede  that  the  ex- 
amination was  not  proper,  and  that  defend- 
ant is  in  a  position  to  raise  the  question  here. 

Order  afflrmed. 

QUINN,  J.,  having  tried  the  case  below, 
took  no  part. 

THOORSBLL  v.  OITY  OF  VIBOINIA. 
(No.  20406  [197].) 

(Supreme  Court  of  Minnesota.    July  20,  1917.) 
(Bytlalus  Iv  the  Oovri.) 

1.  MlTNICIPAL  CORPORATrONS  «=>819(S)  —  DE- 
FECT IN  SrBBirr— Nbouoiwcb— EviDEuraB. 

In  this  action  to  recover  for  injuries  sus- 
tained by  plaintiff  from  tripping  and  falling;  in  a 
hole  in  a  city  street,  it  is  held: 

The  evidence  justified  a  finding  that  defendant 
was  nCKUgent  in  not  guarding  or  lighting  the 
hole  at  night. 

2.  Mttkioifal  Cokpobations  <8e3819(7).  821 
(24)—  Defbct  in  STMaiT  —  CJontribdtobt 
Keoligence— Evidence. 

Plaintiff  was  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  and  the  evidence 
■astains  the  finding  of  the  jury  that  he  was  not 
[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  §§  1742,  1755.] 

3.  Damages  $=9132(6)— Exckssive  DAUAaES— 
Pkrbonax  Injury. 

The  damages  are  not  excessive. 
[Bd.   Note.— For   other   cases,   see   Damages, 
Cent  Dig.  f  377.] 

Appeal  from  District  Court,  St  Louis 
County;   Martin  Hughes,  Judge. 


Action  by  JcAn  H.  Tboorsell  against  tha 
City  of  Virginia.  Judgmeait  for  plaintiff, 
and  from  an  order  denying  its  motion  tor 
Judgment  nou  obstante  or  for  a  new  trial,  de- 
fendant appeals.    Order  afflrmpd. 

S.  S.  Dabl  and  Montague  &  Montague,  all 
of  Virginia,  for  appellant  Archer  &  Pidier- 
Ing,  of  Virginia,  for  respondmt 

BUNN,  J.  Plaintlfl  reboverod  a  verdict  ot 
$2,500  f<v  the  injuries  received  in  the  ac- 
cident involved  in  this  case.  Defendant  ap- 
peals from  an  order  denying  Its  motion  for 
Judgment  non  obstante,  or  for  a  new  trial. 

The  usual  questions  were  argued:  Negli- 
gence, contributory  negligence,  damages.  The 
following  is  an  outltne  of  the  facts  as  the 
Jury  was  Justified  In  finding  them: 

Central  avenue,  one  of  the  principal  streets 
In  the  defendant  dty,  has  a  bltuUtblc  pave- 
ment. September  10,  1915,  a  piece  of  this 
pavement  was  taken  up  to  enable  a  property 
owner  to  Install  a  water  idpe.  The  hole  thus 
made  started  about  six  feet  from  the  wester- 
ly curb,  extended  six  feet  towards  tiie  middle 
of  the  street,  was  two  feet  in  width,  and  four 
inches  deep.  The  slab  of  paving  material 
taken  out  was  placed  on  a  strip  between  the 
street  and  the  sidewalk.  From  September 
10th  to  September  17th  the  hole  was  pro- 
tected by  a  railing  and  by  red  lights  at  night 
l^e  work  of  installing  the  water  pipe  was 
completed  at  the  last-named  date,  the  city 
filled  the  hole  with  sand  and  gravd,  and  took 
away  the  railing  and  lights.  The  slab  of 
paving  material  vtfas  not  replaced,  the  ob- 
ject of  this  being  to  allow  the  fill  In  Oie  hole 
to  thoroughly  settle  before  the  concr^«  base 
and  bituUthlc  cap  were  replaced.  This  con- 
dition continued  until  the  ev«mlng  of  Oc- 
tober 19, 1915,  the  time  of  the  accident 

Plaintiff  resided  in  a  flat  on  Central  avenue 
nearly  opposite  the  point  where  this  hole 
was.  Shortly  after  6  o'clock  in  the  evening 
of  October  19th,  he  was  being  taken  to  his 
home  on  the  rear  seat  of  a  motorcycle  driven 
by  a  fellow  employs.  When  opposite  the  fiat 
the  motorcycle  slackened  its  speed  to  two  or 
three  miles  an  hour,  and  plaintiff  stepped  off 
on  the  left-hand  side  with  his  face  toward 
the  wheel.  He  turned  around  and  had  tak- 
en three  or  four  steps  In  the  direction  of  the 
flat  when  he  stepped  into  the  hole  in  the 
pavement,  fell  and  sustained  serious  in- 
juries. The  evidence,  while  conflicting,  would 
warrant  a  finding  that  the  hole  was  four 
inches  deep  at  this  time.  It  was  dusk,  and 
plaintiff  did  not  see  the  hole  or  think  of  its 
being  there. 

[1]  1.  We  are  of  the  opinion  that  the  ques- 
tion whether  the  city  was  negligent  in  per- 
mitting this  hole  in  the  street  to  remain  un- 
guarded and  without  warning  lights  at  night 
was,  on  the  evidence,  for  the  Jury  to  decide, 
and  that  we  ought  not  to  disturb  its  decision 
that  the  dty  was  guilty  of  a  hreach  of  its 
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duty  to  the"  people  using  the  street  No 
g^uestlon  of  notice  to  the  dty  of  the  defect  is 
Involved.  We  do  not  say  that  defendant  was 
negligent,  but  simply  that  the  question  was 
one  for  the  Jury  to  pass  upon,  and  that  Its 
decision  Is  not  so  manifestly  wrong  as  to 
warrant  our  setting  It  aside  after  the  trial 
court  has  approved  It  It  is  not  dlflScult  to 
see  bow  such  a  hole  in  the  pavement  of  a 
busy  street  might  be  a  danger  to  persons 
traveling  along  It,  especially  after  dark. 
The  evidence  was  that  the  loose  dirt  and 
gravel  placed  in  the  bole  when  the  barrier 
and  light  were  taken  away,  was  constantly 
being  thrown  out  by  passing  vehicles,  was 
replaced  from  time  to  time,  but  that  at  the 
time  plaintiff  met  his  accident  the  depression 
was  something  like  four  inches.  Before  the 
bole  was  filled  the  city  recognized  that  it 
was  dangerous  and  j)laced  barriers  and  lights 
there.  It  would  seem  to  have  been  hardly 
less  dangerous  after  the  loose  material  was 
filled  in. 

Counsel  for  defendant  claim  that  as  the 
bole  was  some  40  feet  from  the  corner 
crossing,  and  as  there  were  good  sidewalks 
on  both  sides,  the  city  had  no  reason  to  an- 
ticipate that  the  part  of  the  street  where  the 
bole  was  would  be  used  by  p^estrians,  and 
therefore  was  under  no  obligation  to  guard 
or  light  it  for  th^  benefit  This  assumes 
that  pedestrians  have  no  right  to  use  the 
street  outside  of  the  sidewalks  except  at 
crossings.  We  are  unable  to  hold  this.  It 
Is  not  in  accord  with  the  authorities  or  with 
common  sense.  As  said  by  the  trial  court  in 
its  charge  to  the  jury<  it  is  true  that  the  use 
of  the  street  outside  of  the  sidewalk  is  prima- 
rily for  traffic  by  teams  and  other  vehicles, 
and  the  use  of  the  sidewalk  primarily  for 
pedestrians,  but  pedestrians  still  have  the 
iright  to  use  the  street  when  the  necessity 
arises.  It  has  never  been  held,  to  our  knowl- 
edse>  that  they  iiave.not  such  right  or  that 
the  duty  9f  a  municipality  to  use  reasonable 
care  to.  keep  the  streets  in  a  safe  condition 
does  not  extend  to  making  them  reasonably 
safe  for  pedestrians  who  have  occasion  to  be 
upon  that  portion  of  the  street  ordinarily 
traveled  by  vehicles.  The  question  has  been 
generally  one  of  whether  it  was  contributory 
negligence  per  se  for  a  pedestrian  to  cross  a 
street  at  a  plaoe  other  than  a  regular  cross- 
ing, and  U  has  qultp  uniformly  been  held  that 
it  was  not  The  same  authorities  are  conclu- 
sive on  the  question  of  whether  the  city  owes 
any  duty  to  the  i>edestrtan  except  to  keep 
16B  N.W. 


its  sidewalk  and  crossings  safe.  Collins  t. 
Dodge,  37  Minn.  503,  35  N.  W.  368;  2  Notes 
on  Minnesota  Reports,  1182. 

[X]  2.  It  is  not  so  clear  that  plaintiff  was 
guilty  of  a  want  of  ordinary  care  contribut- 
ing to  the  accident  that  we  feel  Justified  in 
saying  either  that  it  is  conclusive  that  he 
was,  or  that  the  verdict  is  not  sustained  by 
the  evidence. 

As  to  plaintifTs  use  of  this  portion  of  the 
street,  instead  of  using  the  crossing,  in  ad- 
dition to  Collins  V.  Dodge,  supra,  and  the  au- 
thorities cited  In  the  note  to  this  case  above 
referred  to,  the  cases  everywhere  are  quite 
Unanimous  that  the  question  is  one  of  fact 
The  following  cases,  cited  by  coimsel  for 
plaintiff,  are  in  point:  Raymond  v.  City  of 
Lowell,  6  Cusb.  (Mass.)  524,  53  Am.  Dec.  57 ; 
Baker  v.  dty  of  Grand  Rapids,  111  Mich. 
447,  69  N.  W.  740;  Finch  v.  VUlage  Of 
Bangor,  133  Mich.  149,  04  N.  W.  73S;  Fin- 
uegan  v.  City  of  Sioux  City,  112  Iowa,  232, 
83  N,  W.  907;  City  of  Louisville  v.  Haugh, 
157  Ky.  643,  163  S.  W.  1101.  It  Is  clear  also 
that  the  degree  of  care  required  of  plaintiff 
was  ordinary  care.  Of  course  in  determin- 
ing whether  he  used  ordinary  care,  all  the 
circumstances  are  to  be  considered. 

It  is  contended  that  plaintiff  was  negligent 
because  he  had  knowledge  that  the  hole  was 
there.  He  probably  did  have  such  knowledge, 
though  only  in  the  same  way  that  any  res- 
ident on  a  street  has  knowledge  of  its  defects. 
He  did  not  have  the  existence  of  the  hole 
in  mind  when  after  alighting  from  the  motor- 
cycle he  started  for  the  flat  building  where 
be  lived.  This  is  not  at  all  surprising  or  un- 
usual, and  it  is  almost  elementary  that  the 
fact  that  he  had  such  knowledge  does  not 
charge  plaintiff  with  contributory  negligence 
as  a  matter  of  law.  It  is  hardly  necessary  to 
refer  to  authorities  on  this  point  hut  we  dte 
Maloy  V.  City  of  St  Paul,  54  Minn.  398,  66 
N.  W.  94;  3  Notes  to  Minnesota  Reports, 
1020.  Considering  all  the  evidence  as  to  how 
the  accident  happened,  we  think  a  verdict 
either  way  would  have  to  be  sustained. 

[3]  3.  We  are  unable  to  say  that  the  dam- 
ages were  excessive.  We  will  not  refer  in  de- 
tail to  the  injuries  received  by  plaintiff.  If 
the  Jury  accepted  plaintiff's  version  of  them, 
how  they  occurred,  the  pain,  the  fracture  of 
tbetbigh  bone  and  the  permanent  shortening 
of  the  leg,  at>  the  evidence  Justified  it  in  do-, 
ing,  the  award  made  was  not  palpably  ta  ex- 
cess of  fair  compensation. 

Order  affirmed. 
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In  18  FRONT  STREET  EEWER  ASSESS- 
MENT. 

DIOCESE  OF  ST.  PAUIi  ▼.  OITX  OF 

ST.  PAUL* 

(No.  20428  [226].) 
(Supreme  C!ourt  of  Hinnesota.    July  20,  1917.) 

(Syllabui  ly  the  Courts) 

"L  Ceketebies   ^ssS  —  MumciFAi.  Corpora- 
tions    9=9434(4) — ASSEBSIIENTS— LlABIUTT. 

Calvary  Cemetery  is  owned  and  operated  by 
the  IMocese  of  St  Paul,  a  religious  corpora- 
tion. No  plat  of  the  property  was  ever  filed 
for  record  as  required  by  Gen.  St  1913,  {  6318. 
The  city  of  St  Paul  levied  a  special  assessment 
uainst  the  lands  comprising  the  cemetery  for 
the  construction  of  a  sewer  along  one  side  of 
the  property.    It  is  held: 

1.  The  Diocese  is  not  a  public  cemetery  •»■ 
sodation,  the  statutes  relative  to  the  establish- 
ment of  cemeteries  by  such  associations,  the 
conduct  thereof,  and  the  exemption  of  their 
lands  from  taxes  and  assessments,  do  not  apply. 
The  laws  that  do  apply  are  those  relative  to  the 
establishment  of  cemeteries  by  private  persons 
and  religious  corporations.  Under  Gen,  St 
1913,  SS  6316,  6317,  and  6323,  the  lands  com- 
prising such  a  cemetery  ar«  not  exempt  from 
assessments  for  public  improvements  unless  the 


the  judgment  of  the  district  court  for  Ramsey 
county  oonflrmlng  fua  assessment  against  the 
real  estate  comprising  "Calvary  Cemetery" 
for  the  construction  of  a  sewer  extending 
along  the  side  of  the  property. 

Appellant's  chief  claim  Is  that  the  prc^ 
erty  Is  exempt  from  assessment  under  the 
statutes  of  this  state.  It  also  contends  that 
the  finding  of  the  trial  court  that  the  sewer  In 
question  was  or  might  be  a  benefit  to  the 
projterty  is  not  sustained  by  the  evld^ice. 

[1]  Calvary  Cemetery  was  establlfbed  two 
years  before  Minnesota  was  admitted  into  the 
Union.  It  comprises  97%  acres.  Is  inclosed 
by  a  fence,  and  Is  laid  out  and  platted  Into 
blocks,  lots,  streets,  and  alleys.  The  Diocese 
of  St.  Paul  owns  the  land  and  conducts  the 
cemetery,  which  Is  In  the  number  of  bariala, 
perhaps  the  largest  in  St  Paul.  Tlie  Diocese 
Is  a  religious  oorporatlon  organized  under  the 
laws  of  this  state  in  1883,  and  has  since 
owned  the  property  and  used  it  for  burial 
purposes  exclusively.  The  ownership  prior 
to  the  Incorporation  of  the  Diocese  does  not 
appear.  The  cemetery  is  used  for  the  burial 
of  persons  of  the  Catholic  faith,  tihongta  mem- 


requir«ments  of  the  statute  are  substantially  I  hers  of  other  churches  or  nonchurch  members, 
complied  with.    The  omission  to  record  a  plat,   who  are  connected  with  families   who  are 

f"?il^eT''c^pir1^?thTe  JS?«forV''?:^SliS!|-^^^  «>«  Catholic  Church  and  have 

ments,  and  prevents  hoUing  that  the  cemetery  ">^  ™  *"®  cemetery,  are  permlttea  iMirlal 
was  laid  out  and  dedicated  as  required  by  the  there.  The  Diocese,  by  an  Instrument  in 
statutes,  and  that  the  lands  are  exempt  from   writing,  for  a  certain  consideration,  grants 


assessment 


rwj    TI.T  ..      m-      ^v  /-.      ^    .      I  to  Its  patrons  the  exclusive  right  of  burial  In 

ci^t-Kg.1lT°MSScrpaT  C^'n^«^Src2St ;  tte  lots,  subject  to  the  rules,  regulations,  and 


Dig.  S  104&] 

2.  MumciFAi,  CoBPOSATioits  «ss>454— AsSBBS- 

VKNTS— GKUETEBIES. 


restrictions  made  at  the  time  of  the  grant  or 
which  may  thereafter  be  made  for  the  gov- 
ernment of  Cathc^c  cemeteries  in  the  Dlo- 


It  does  not  appear  that  the  assessment  in  eese,  and  it  agrees  to  keep  the  lots  so  grant- 
qtjestion  cannot  be  collected  in  the  usual  course  ^  j  g^,  ^pder  and  condition  without  fur- 
out  of  lands  of  the  cemetery  not  m  use  for  bur-  *^^  «".■«<=*  kuu  ^.uuuxuvu  muivub  •.»! 


ijtl  purposes. 

[£kl.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fS  1080-1083,  1091- 
1093.] 


ther  charge. 

A  plat  of  the  property,  showing  the  lots  and 
streets,  and  upon  which  the  lots  and  blocks 
were  numbered,  was  prepared  and  has  been 
in  use  by  the  Diocese  for  some  years.     It 


8.  MUNICrPAL    COBFOBATIONS    4=9484(2)— As- 

'T'KSdS^h^t  the  Uuids  comprising  the  ^^e^  ^^  ^PP^""  O"'*  there  WW  a^  cerHfl- 
cemetery  were  benefited  by  the  improvement  it  cate  of  a  surveyor  upon  or  attaoied  to  the 
is  not  shown  that  the  common  council  made  a  plat,  and  it  has  never  been  filed  or  recorded 
demonstrable  mistake  of  fact,  or  applied  an  er-  t],  ^^  ofljc^  <>(  the  register  of  deeds.  Nor 
roneous  rule  of  law.  |  ^^^  j^.  g^^^^^  ^^^1  there  is  any  stone  or 

monument  marking  the  comer  of  the  ceme- 
tery. 

The  learned  trial  court  based  Its  decision 
that  the  property  was  not  exempt  ftom  as- 
sessment upon  this  failure  to  file  and  have 
recorded  a  plat  of  the  property,  oertlfled  as 


[Ed.  Note.— For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1138.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Hascal  R.  Brill,  Judge. 

In  the  matter  of  the  assessment  of  benefits, 
costs,   and  expenses  arising  from  the  con- 


struction of  a  sewer  on  Front  street  and  correct  by  the  surveyor  making  It,  and  deslg- 
other  streets  In  St  Paul  Objections  by  the  natlng  a  monument  which  must  be  placed  at 
Diocese  of  St.  Paul  to  the  confirmation  of  ^^^  ^0^^,  „;  ^^  property,  all  as  prpvlded  by 
the  assessment  From  a  Judgment  conllrm- 1  jj,g  j^^g  governing  cemeteries  estaWlshed  by 
Ing  the  assessment,  the  Diocese  appeals.  Af-  ^  private  person  or  a  religious  corporation. 
*''™®^-  I     These  laws  are  now  found  in  G.  S.  191S,  i 

O'Brien,  Young  ft  Stone,  of  St  Paul,  for  6316  et  seq.  Section  6316  provides  that  "any 
appellant.  O.  H.  O'Neill,  3.  P.  Kyle,  and  private  person  and  any  religious  corporation 
John  A.  Bums,  all  of  St  Paul,  for  respondent,    may  establish  a  cemetery  on  its  own  lands 

,  in  the  following  manner."    Then  follow  the 

BUNN,  J.  This  matter  Is  before  the  court  provisions  as  to  a  survey  and  idat,  which 
on  an  appeal  by  the  Diocese  of  St.  Paul  from  shall  be  filed  for  record  with  the  register  of 
■  f 
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Seeds.  Section  6317  provides  that  wben  sudi 
plat  has  been  recorded  every  donation  or 
■grBJst  of  lands  thereon  to  the  pnbllc  or  to  a 
religious  corporation  sball  be  deemed  a  con- 
veyance of  such  lands;  that  every  convey- 
ance of  such  lots  shall  be  exclusively  tot 
burial  purposes,  and  the  lands  designated  on 
the  plat  as  streets,  alleys,  ways,  cammons,  or 
other  public  uses  shall  be  held  by  the  owner 
of  the  cemetery  in  trust  for  the  uses  and  pur- 
IMses  thereon  Indicated.  Section  6318  pro- 
vides that  any  religions  corporation,  or  two 
or  more  together,  may  acquire  by  gift  or 
purchase  the  cemetery  lands  and  property  of 
any  cemetery  association  or  private  cemetery. 
Section  6323  provides  that  aU  lands,  not  ex- 
ceeding 100  acres  in  extent,  so  laid  out  and 
dedicated  as  a  private  cemetery,  shall  be 
exempt  from  public  taxes  and  assessments. 

[1]  1.  If  this  statute  applies,  and  it  quite 
clearly  does,  the  conclusion  is  unavoidable 
that  the  lands  comprising  Calvary  Cemetery 
were  never  "so  laid  out  and  dedicated  as  a 
private  cemetery,"  Eind  that  there  Is  no 
exemption  from  assessments.  Prior  to  1903, 
sections  3180  to  3185^  G.  S.  1804,  applied  only 
to  the  case  where  "any  person  desired  to 
establish  a  cemetery  upon  any  lands  owned 
■by  him."  By  Laws  1903,  c.  63,  the  powers 
and  privileges  granted  by  the  named  sections 
of  the  1884  statutes  were  granted  to  religious 
corporations  and  the  sections  made  to  read 
substantially  as  they  ai^>eared  in  the  1805 
Revised  Laws,  §  2960  et  seq.,  and  as  they  ap- 
pear now  In  the  1918  General  ^Statutes,  S 
6316  et  seq.,  above  quoted  from.  It  thus  ap- 
pears that  nntll  1908  a  religious  corporation 
was  not  authorized  by  name  to  establish  a 
cemetery  under  this  statute. 

Appellant  concedes  that  tt  has  not  complied 
with  the  statute  in  that  it  has  not  filed  for 
record  a  plat  as  provided  in  section  6316.  It 
claims  that  notwithstanding  this,  the  ceme- 
teiy  has  been  dedicated  as  such.  Is  subject 
to  the  conditions  and  restrictions  Imposed 
by  the  statute,  and  should  be  entitled  to  its 
benefits  and  exemptions.  We  regret  that  we 
are  unable  to  adopt  this  view.  Section  6323, 
which  creates  the  exemptlMi,  says  expUdtfy 
that  aU  lands  "so  laid  out  and  dedicated  as  a 
Itrlvate  cemetery"  shall  be  exempt  from  pub- 
lic taxes  and  assessmenta  This  must  mean 
"laid  out  and  dedicated"  In  accordance  with 
the  preceding  sections.  It  cannot  mean  a 
common  law  or  "de  facto"  dedication.  The 
Legislature  has  prescribed  definitely  what  is 
necessary  to  constitute  a  dedication  of  lands 
as  a  private  cemetery.  Among  these  require- 
ments Is  the  one  which  requires  a  plat  of  the 
property  to  be  recorded,  stating  the  blocks, 
lots,  stress,  and  the  locatlcm  of  the  monu- 
ment to  mark  one  corner  of  the  cemetery. 
We  fail  to  see  bow  the  omission  to  comply 
with  this  requirement  can  be  regarded  as  un- 
important, or  overlooked.  The  Legislature 
bad  an  object  In  view,  and  one  not  difficult  to 
-see.  It  was  undoubtedly  considered  impor- 
tant to  bare  the  records  show  lands  that 


were  fficempt  from  taxes,  assessments,  and 
sale  on  execution,  especially  when  they  did 
not  show  by  the  name  of  the  owner  that  the 
lands  were  devoted  to  cemetery  purposes. 

llie  appellant  In  this  case  is  not  a  public 
cemetery  association,  so  as  to  come  within 
the  provisions  of  G.  S.  1913,  g  6268  et  seq., 
and  so  as  to  make  its  "lands  and  property 
exempt  from  all  public  taxes  and  assess- 
ments." In  State  v.  City  of  St.  Paul,  36 
Minn.  529,  32  N.  W.  781,  it  was  held  that  un- 
der G.  S.  1878,  c.  84,  8  259,  which  is  the  ex- 
emption provision  which  corresponds  to  the 
present  provision  found  in  6.  S.  1913,  §  6286, 
tlie  lands  and  property  of  cemetery  associa- 
tions are  exempt  from  assessments  for  local 
improvement.  The  above  section  of  the  1878 
statute  construed  in  that  case  exempted  only 
"the  cemetery  lands  and  property  of  any  as- 
sociation formed  pursuant  to  this  title,"  that 
is  those  of  public  cemetery  associations.  In 
City  of  St.  Paul  v.  Oakland  Cemetery  Asso- 
ciation, 134  Minn.  441,  159  N.  W.  962,  the 
only  question  involved  or  decided  was  that 
section  6286,  G.  S.  1913,  was  constitutional. 
Neither  case  is  in  point  here,  save  as  they 
indicate  the  policy  of  the  court  to  uphold  the 
Legislature  in  exempting  burying  grounds 
from  assessments,  and  to  construe  with  some 
liberality  such  acts  as  the  Legislature  may 
pass  with  that  end  in  view.  There  can  be  no 
doubt,  as  stated  by  Mr.  Justice  Holt  In  the 
case  last  dted,  "that  public  policy,  from  ter- 
ritorial times  to  the  present  day,  has  always 
favored  the  exemption  of  public  burying 
grounds  from  taxes  and  assessments."  But 
there  can  also  be  no  doubt  that  the  Legisla- 
ture must  create  the  exemption ;  it  cannot  be 
done  by  the  court  We  do  not  understand 
counsel  for  appellant  to  claim  that  Calvary 
Is  a  public  cemetery.  Hiey  rather  claim  that 
all  cemeteries,  save  those  conducted  by  a 
governmental  agency,  are  private,  and  that 
we  have  in  this  state  two  kinds  of  private 
cemeteries,  first,  those  owned  by  a  cemetery 
association,  and  second,  those  owned  by  a 
private  person  or  religious  corporation.  This 
is  true  in  a  sense,  and  a  cemetery  operated 
by  a  religious  corporation  may  be  as  much  a 
public  one  as  Is  a  cemetery  operated  by  a 
cemetery  association,  except  that  in  the  first 
case  burials  are  In  the  main  restricted  to 
those  of  the  faith  of  the  religious  corpora- 
tion, while  in  the  second  case  there  is  no  re- 
striction «f  this  kind.  But  the  point  is  that 
the  Legislature  has  seen  fit  to  enact  one  set 
of  laws  for  cemeteries  owned  and  conducted  by 
associations  organized  for  that  purpose,  and 
another  set  of  laws  for  cemeteries  owned  and 
conducted  by  private  persons  or  religious  cor- 
porations. And  there  can  be  no  doubt  that 
the  appellant  in  this  case  comes  under  the 
second  set  of  laws.  It  is  quite  clear  that  sec- 
tion 6286  does  not  apply.  This  section  ex- 
empts only  the  lands  and  property  of  "public 
cemetery  associations"  existing  at  the  time 
the  act  went  into  force  or  thereafter  organ- 
ized.   It  is  hardly  daimed  that  the  Diocese 
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of  St.  Paul  can  be  called  a  public  cemetery 
association.  It  Is  plainly  a  religious  corpora- 
tion wltb  many  activities  otber  than  con- 
ducting a  cemetery.  Further,  there  are  many 
provisions  of  the  public  cemetery  law  which 
appellant  has  not  and  could  not  comply  with. 
We  have  already  noted  that  the  statutes 
make  a  dear  distinction  between  cemetery 
associations  operating  a  public  cemetery,  and 
Individuals  or  religious  corporations  that 
maintain  cemeteries,  either  for  profit,  or  for 
the  burial  of  those  of  a  particular  religious 
faith.  Appellant  must  be  In  one  class  or  the 
other,  and  there  can  be  no  doubt  that  it  is  In 
the  second  class. 

[2]  2.  Appellant  claims  exemption  from  as- 
sessments on  the  ground  that  the  dty  could 
not  enforce  Its  Hen  by  sale.  If  we  are  cor- 
rect in  holding  that  appellant  does  not  come 
within  the  statutes  governing  "public"  ceme- 
teries, and  has  not  complied  with  the  stat- 
utes governing  "private"  cemeteries,  we  find 
no  statute  exempting  the  lands  composing 
the  cemetery  from  a  sale  to  satia^  the  as- 
sessment It  would  be  unthinkable  that  land 
actually  in  use  for  burial  puriwses  should  or 
could  be  sold,  but  we  are  not  advised  that 
the  assessment  could  not  be  collected  from 
lands  of  the  cemetery  not  so  in  use.  It  will 
be  time  enough  to  consider  this  question  when 
it  arises,  if  it  ever  does.  In  this  connection 
it  is  proper  to  note  that  we  see  no  reason 
why  appellant  cannot  still  comply  with  the 
law,  and  thereafter  have  Its  cemetery  lands 
exempt  from  assessment. 

[3]  3.  It  Is  claimed  that  the  assessment 
should  not  stand  for  the  reason  that  it  is 
conclusive  that  the  property  is  not  benefited 
by  the  sewer.  The  common  council  deter- 
mined that  it  was.  No  evidence  on  the  ques- 
tion was  produced  on  the  trial.  We  are  not 
able  to  say  that  there  was  a  demonstrable 
mistake  of  fact,  or  that  an  erroneous  rule  of 
law  was  applied. 

Judgment  affirmed. 


CHRISTISON  v.   ST.  PATTL  TTRE  ft  MA- 
RINE INS.  CO.    (No.  20393  [212].) 
(Supreme  Court  of  Mlmiesota.    July  20,  1917.) 
(Sj/llaiui  b]i  the  Court.) 

Ihsueanck  <8=3502— Automobile  Insukance 
— constrdction  of  polict. 
Defendant  insurance  company  issued  a  poli- 
cy to  plaintiff  insuring  him  against  loss  by  rea- 
son of  liability  imposed  by  law  for  the  destruc- 
tion of  or  injury  to  the  property  of  others  aris- 
ing from  plaintiff's  ownership,  maintenance  or 
use  of  certain  automobiles.  A  clause  of  the  pol- 
icy provided  that  "the  company's  liability  is 
limited  to  the  actual  intrinsic  value  of  the  prop- 
erty damaged  or  destroyed  at  the  time  of  its 
damage  or  destruction,  which  shall  not  be  great- 
er than  the  actual  cost  of  the  repair  or  replace- 
ment thereof."  Que  of  plaintiff's  automobiles 
collided  with  another  car  and  damaged  it,  un- 
der circumstances  which  rendered  plaintiff  hable. 
Pcfcndant  paid  the  owner  of  the  injured  car  the 


amount  of  the  bill  for  repairs  paid  by  him. 
Thereafter  the  owner  of  the  injured  car  recover- 
ed a  judgment  against  plaintiS  for  the  depre- 
dation in  the  value  of  his  car  caused  by  the  ac- 
ddent  over  and  above  the  amount  paid  for  re- 
pairs. Plaintiff  paid  this  judgment,  and  brought 
this  action  to  recover  the  amount  so  paid,  with 
attorney's  fees,  from  defendant  under  tlie  policy. 
It  is  held  by  a  majority  of  the  court  that  the 
limitation  clause  above  quoted  does  not  limit  the 
Uability  of  defendant  to  the  actual  cost  of  re- 
pairs made,  when  it  appears  that  they  do  not 
and  cannot  make  the  car  as  good  as  it  was 
before  the  acddent,  and  that  plaintiff  may  recov- 
er the  amount  of  the  judgment  paid  by  nim  for 
depreciation  in  the  value  of  the  car,  with  attor- 
ney's fees  incurred  in  defending  tiie  suit. 

[Ed.  Note. — EV)r  other  casea,  see  Insurance, 
Cent.  Dig.  H  1278,  1279.] 

Appeal  from  District  Ourt,  Ramsey  Coun- 
ty; Olin  B,  Lewis,  Judge. 

Action  by  John  S.  Chrlstlson  against  the 
St  Paul  Fire  &  Marine  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed,  with  directions  to  amend 
conclusions  of  law,  and  to  enter  Judgment  for 
plaintiff. 

O'Brien,  Young  &  Sboneb  oC  St  Paul,  for 
appellant  Ware  &  Junell,  of  Minneapolis, 
for  respondent 

BUNN,  J.  This  is  an  aKteal  by  plalntifl 
from  a  Judgment  in  faror  of  d^endant  en- 
tered pursuant  to  a  dedsicm  after  a  trial  by 
the  court  without  a  Jury. 

Plaintiff  ccmtedDds  that  the  findings  of  the 
trial  court  do  not  sustain  the  conchisionB  of 
law  or  Judgment  The  facts,  as  stipulated 
and  found  by  the  court  to  be  true,  omitting 
thooe  that  are  not  material  on  this  A-ppetil, 
are  as  follows: 

Plaintiff  is  under  oontract  to  transiNMrt 
malls  from  the  staticna  In  St  Paul  and  Min- 
neapolis to  the  post  offioss,  and  In  perform- 
ing this  oontract  uses  a  large  number  of  au- 
tomobiles. June  30,  1916,  defendant  issued 
to  plaintiff  its  p<dicy  of  Immranoe  by  which  it 
agreed  to  Indemnify  plaintiff  against  loss 
or  damage  to  any  of  said  automobiles  from 
fire  or  theft,  and  also  to  indemnl:^^  plaintiff 
^gainst  loss  from  Uability  imposed  by  law 
for  damages  <m  account  of  bodily  tojurtes,  in- 
cluding death,  by  reason  of  the  use  of  the 
automobQes,  for  the  period  of  one  year.  As 
originally  Issued  the  policy  did  not  Insure 
against  liability  on  acconnt  of  Injury  to  or 
destrudion  of  the  property  of  others,  the 
printed  provisions  in  the  policy  applicable 
to  this  kind  of  Insurance  being  marked 
"Void."  November  9,  1915,  In  consideration 
of  an  additional  premium,  a  "rider"  was  exe- 
cuted and  attached  to  the  policy.  This  re- 
vived the  provl8i<His  of  the  policy  so  marked 
void,  and  Insured  plaintiff  until  the  policy  ex- 
pired against  loss  by  reason  of  liability  im- 
posed by  law  upon  plaintiff  for  destruction  of 
or  Injury  to  property  of  others  arising  from 
the  ownenshlp,  maintenance,  or  tise  of  the 
automobiles.    As  tlte  qnestloD  In  the  case 
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turns  on  the  proper  coostructloa  to  be  given 
a  clause  at  this  rider,  we  here  give  it: 

"The  compaay's  liability  is  limited  to  the  ac- 
tual intrinsic  value  of  the  property  damaged  or 
destroyed  at  the  time  of  its  damage  or  destmc- 
tion,  which  shall  not  be  greater  than  the  actual 
cost  of  the  repairs  or  replacement  therMf,  and 
in  no  event  in  excess  of  the  sum  of  $1,000,  for 
one  accident  resulting  in  damage  or  destruc- 
tion of  property  whe&er  the  property  of  one, 
or  more  than  one,  person." 

November  11,  1915,  one  of  plaintiff's  auto- 
moBiles  collided  with  an  automobile  owned 
by  one  Brown,  resulting  in  damage  to 
Brown's  car.  Defendant  paid  Bn$wn  tbe  sum 
of  $104.90  in  settlement,  and  took  a  receipt 
wbich  recited  that  the  amount  was  received 
from  the  insurance  company,  and  plaintiff 
"in  full  settlement  and  satisfaction  of  all 
claims  for  property  damage  sustained  by  Mey- 
er Brown  to  his  automobile  on  or  about  No- 
vember 11,  1916,  for  which  it  is  claimed  J. 
8.  Dhristlam  is  liable."    Then  followed  this: 

"It  being  expressly  understood  and  agreed 
between  the  parties  hereto  that  Meyer  Brown 
does  not  release  any  other  claim  for  damages 
growing  out  of  said  accident  by  reason  of  de- 
preciation in  the  value  of  his  said  antomobile  or 
by  reason  of  his  loss  of  the  use  of  the  same 
whUe  bcdng  repaired." 

In  February,  1916,  Brown  brought  an  ac- 
tion against  plaintiff  to  recover  $200,  alleged 
to  be  his  loss  by  reason  of  depredation  in  the 
value  of  his  car  on  account  of  the  accident, 
and  the  same  amount  for  the  loss  of  tbe  use 
of  the  car  wbUe  It  was  being  repaired.  Plain- 
tiff Immediately  notified  defendant  of  the 
bringing  of  this  action,  and  demanded  that 
it  undertake  tlie  defense  thereof.  Defendant 
declined,  and  plaintiff  defended  tbe  action, 
wUch  resulted  In  a  verdict  of  $100  In  favor 
of  Brown  and  against  plaintlfl  herrin.  Under 
the  charge  of  the  court  In  the  case  referred 
to,  the  recovery  was  for  depreciation  in  the 
value  of  the  car  by  reason  of  the  accident, 
over  and  above  the  amount  paid  Brown  by 
def  aidant.  Judgment  was  entered  on  the  ver- 
dict for  $114.30  and  was  paid  by  plaintiff.  It 
is  to  recover  the  sum  so  paid,  with  $65  at- 
torney's fees  incurred,  that  tbe  present  action 
was  brought 

The  amount  paid  by  defendant  insurance 
company  to  Brown,  $104.90,  was  tlie  amount 
of  the  diarges  made  against  Brown  by  me- 
chanics for  work,  latwr,  and  mat»iai  done 
and  furnished  upon  tbe  car  and  made  neces- 
sary by  the  collision. 

The  decision  of  tbe  trial  court  that  plaintiff 
was  not  entitled  to  recover  in  this  action  was 
based  upon  the  gfuoted  condition  of  the  pol- 
icy that  the  company's  liability  "la  limited 
to  the  actual  intrinsic  value  of  the  property 
damaged  or  destroyed,  •  •  •  which  shall 
not  be  greater  than  the  actual  cost  of  the  re- 
pair or  replacement  thereof."  Plaintiff  con- 
tends that,  notwithstanding  this  limitation, 
defendant  is  liable  for  depreciation  in  the  val- 
ue of  the  automobile  caused  by  its  having 
been  in  a  collision.  This  depreciation  in  val- 
ue is  over  and  above  the  cost  of  all  repairs 


that  it  Is  possible  to  make.  A  car  that  has 
been  in  an  accident  ttiat  makes  repairs  nec- 
essary depreciates  in  value,  although  all 
broken  or  damaged  parts  are  repaired  or  re- 
placed and  the  car  Is  apparently  as  good  as 
ever.  At  least  this  was  the  basis  of  Brown's 
recovery  In  his  &uit  against  plaintiff,  and  is 
conceded  to  be  the  fact  The  receipt  given  by 
Brown  for  the  payment  of  tbe  bill  for  repairs 
by  the  insurance  company  shows  quite  clearly 
what  the  question  is,  but  is  of  little  impor- 
tance otherwise,  save  as  it  indicates  that  the 
question  was  left  open. 

We  appreciate  that  tbe  question  is  impor- 
tant, though  the  amount  involved  is  small. 
CSounsel  for  plaintiff  argue  that  the  policy 
promised  indemnity  from  liability  imposed  by 
law  upon  the  assured  for  the  destruction  of 
or  injury  to  tbe  property  of  others,  and  that 
the  limitation  clause  should  be  construed  lib- 
erally so  as  not  to  defeat  recovery  for  lia- 
bility imjiosed  by  law  for  aU  Injury  to  the 
property  of  others.  It  Is  clear  enough  that 
Brown's  jcar  was  injured  over  and  above  the 
cost  of  the  repairs  mada  It  is  also  clear  that 
this  injury  could  not  be  remedied  by  repairs,, 
but  it  was  nevertheless  an  injury  to  Brown's 
property  for  which  the  law  imposed  liability 
upon,  plaintiff.  But  for  the  limitation  clause 
there  would  be  no  doubt  of  the  liability  ot 
the  insurer.  Was  It  Intended  by  the  limita- 
tion clause  to  preclude  liability  when  the  in- 
sured was  compelled  to  pay  for  injuries  that 
could  not  t>e  remedied  by  mechanical  repairs? 
Is  this  clause  so  free  from  ambiguity  that  it 
is  necessary  to  so  construe  It?  To  repair  an 
automobile  means  to  restore  it  to  a  sound  or 
good  state  after  Injury  or  partial  destruction, 
to  restore  It  to  Its  original  condition.  "Ee- 
placement"  has  much  the  same  meaning,  but 
as  osed  would  seem  to  refer  to  cases  wliere 
property  is  destroyed  rather  than  merely  dam- 
aged, where  repairs  only  will  not  restore  it  to 
Its-  original  condition.  But  there  are  many 
articles  of  property  which  are  never  again  of 
the  same  value  after  injury  and  repair.  It 
would  be  often  impossible  to  restore  a  dam- 
aged article  to  its  original  condition  by  re- 
pairing it  It  was  not  possible  to  make 
Brown's  car  as  good  as  it  was  before  it  was 
damaged.  But  all  was  done  that  was  possi- 
ble to  this  end,  without  buying  him  a  new  car. 
The  members  of  the  court  are  divided  In  their 
opinions  as  to  whether  the  decision  of  the 
trial  court  is  sound.  The  writer  thinks  that 
under  the  clause  providing  that  the  liability 
of  the  insurer  is  limited  to  the  actual  value 
of  the  property  damaged  or  destroyed,  "which 
shall  not  be  greater  than  the  actual  cost  of 
repair  or  replacement  thereof,"  defendant  is 
not  liable  beyond  tbe  amount  actually  paid  by 
Brown  for  repairs  to  his  car.  A  majority. of 
the  court  thinks  that  this  is  too  narrow  a  con- 
struction of  the  language  of  the  limitatiOD 
clause,  that  where  there  are  damages  to  the 
property  that  are  not  and  cannot  be  fully  rem- 
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edled  by  repairing  it,  there  is  a  liability  for 
the  full  loss;  limited  of  coarse  by  the  money 
Umit  specified.  We  have  found  no  author- 
ities that  are  helpful,  and  were  cited  to  none. 
The  view  of  a  majority  of  the  court  leads  to 
a  reversal. 

Judgment  reversed,  with  directions  to 
amend  the  conclusions  of  law  in  accordance 
with  this  opinion,  and  to  enter  Judgment  in 
favor  of  plaintiff  for  the  amount  claimed. 

BBOWN,  C.  J.,  concurs  in  the  view  of 
Mr.  Justice  BUNN. 


KTTHNB  V.  GAU  et  al.    (No.  20331  [154].) 
(Supreme  €k>art  of  Minnesota.    July  20,  1917.) 

(Syltdbui  Iv  the  Court.) 

1.  MOBTOAOEs  «=>25(2)— Wills  «=>758— Ad- 

VANOEJMNT— PBOMISE  TO   RKPAV  TO  HeIB&— 
CONSIDEKATION    FOB    MOBTOAOE. 

Where  a  father  makes  an  advancement  to 
his  daughter  and  then  dies  testate,  the  advance- 
ment becomes  a  ipere  gift.  A  promise  to  repay 
it  to  other  heirs  and  a  mortgage  given  to  secure 
the  performance  of  such  promise  are  vithout 
■  consideration. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  31,  32,  StMO;  Wills,  Cent  Dig. 
H  1957-1960,  1076,  1977.1 

2.  Wills  <S=>758— Advancemsnt^Constboo- 
tioh  OS  Alleoation. 

An  allegation  in  pleading  that  an  advance- 
ment was  made  cannot  be  construed  as  an  al- 
legation that  a  loan  was  made,  even  though 
the  donee  after  the  death  of  the  donor  makes 
an  agreement  to  repay. 

[Ed.  Note.— For  otiier  cases,  see  Pleading, 
Cent,  Dig.  H  1957-1960,  1976,  1977.] 

3.  MoRTOAOES     €=925(6)  —  Considebatior  — 
PBBSt7)iPTioN— Seal. 

When  seals  were  in  use  in  this  state,  a  seal 
affixed  to  a  contract  imported  a  good  considera- 
tion, but  where  the  contract  purported  to  state 
the  consideration  and  the  consideration  stated 
is  not  good,  it  wiU  not  be  presumed  that  some 
other  consideration  existed  which  was  good. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  42. 1364.] 

Appeal  from  District  Court,  Stearns  (boun- 
ty ;  John  A.  Roeser,  Judge. 

Action  by  Edward  Kuhne  agaiust  John 
Gau,  Mathlas  Gau  and  Jennie  Oau,  his  wife. 
Default  judgment  for  plaintiff,  and  defend- 
ants Mathlas  Gau  and  Jennie  Gau,  his  wife, 
ai^eal.    Reversed. 

E.  Li.  McMillan,  of  Princeton,  for  appd- 
lants.  Theo,  Bruener,  of  St.  Cloud,  for  re- 
spondent 

HALLAM,  J.  This  is  an  appeal  from  a  de- 
fault judgment  The  only  question  raised 
is  that  the  complaint  does  not  state  facta 
sufficient  to  constitute   a  cause  of  action. 

[1]  1.  The  facts  alleged  are  as  follows: 
Fred  Kuhne  died  testate  in  Mardi,  1894.  He 
gave  certain  land  to  his  widow  for  life,  and 
after  her  death  in  undivided  shares  to  his 
nine  children.  > 

On  November  7,  1894,  Elizabeth  Gau,  one 


of  the  Children,  gave  to  the  other  diUdrra  a 
mortgage  for  $1,000  on  her  interest  In  the 
land.  Plaintiff  is  now  the  owner  of  the 
mortgage.  The  consideration  of  the  mortr 
gage  is  not  alleged,  nor  is  there  any  allega- 
tion as  to  the  facts  or  circumstances  under 
which  it  was  given,  but  the  mortgage  itself 
was  attached  to  the  complaint  and  it  recited 
that  Elizabeth  Gau  received  from  her  fa- 
ther during  his  lifetime  "as  an  advancement" 
the  sum  of  $1,000,  that  Elizabeth  did  not, 
during  the  lifetime  of  her  father,  acknowl- 
edge the  reOeipt  of  said  advancement  in  writ- 
ing, and  "she  is  now  desirous  •  *  *  that 
the  said  one  thousand  dollars  ($1,000)  so  re- 
ceived as  aforesaid  should  be  deducted  from 
her  share  of  said  estate  after  the  explratioa 
of  the  life  estate"  of  her  mother,  and  she 
acknowledged  rec^pt  of  said  $1,000  as  an  ad- 
vancement, and  "in  consideration  of  the  said 
sum  of  one  thousand  dollars  ($1,000)  so  re- 
ceived for  the  purpose  of  securing  the  said 
amount  to  the  other  children,"  gave  this 
mortgage,  and  In  it  promised  to  pay  said 
sum  to  the  other  cblldren.  This  action  is  to 
foreclose  the  mortgage.  ESiisabeth  Gau  is 
now  dead  and  defendants  are  her  heirs. 

'The  contention  of  defendants  is  that 
this  mortgage  is  without  consideration.  The 
theory  is  this:  The  doctrine  of  advancements 
has  no  application  to  testate  estates.  If  a 
father  gives  his  daughter  $1,000  as  an  ad- 
vancement, such  amount  will,  In  the  event  of 
the  father  dying  intestate,  be  deducted  from 
the  daughter's  distributive  share  of  the  es- 
tate, but  if  the  father  leaves  a  will.  It  will 
not  be  deducted  from  the  «hare  given  her  in 
the  will,  for  the  will  is  supposed  to  contain 
the  final  manifestation  of  the  testator's  boun- 
ty, and  all  advancements  not  saved  by  the 
will  are  extinguished  (Kragnes  v.  Kragnes, 
126  Minn.  115,  145  N.  W.  785),  and  though 
it  wa«  understood  at  the  time  the  payment 
was  made  that  It  should  be  an  advancement, 
If  the  donor  dies  testate  it  becomes  an  abso- 
lute gift. 

The  allegations  of  the  complaint  disclose 
that  situation  here.  The  advancement  was 
a  gift  Every  advancem^it  is  a  gift  Even 
in  case  of  intestacy  it  remains  a  gift  As 
advancement  is  never  to  be  returned.  In 
case  of  intestacy,  the  gift  reduces  by  so  mudi 
the  share  of  the  heir  receiving  it  while  la 
case  of  testae?  the  gift  becomes  absolute. 

It  Is  settled  in  this  state  tiiat  where  such  a 
gift  is  fully  executed,  a  promise  by  the  donee 
to  repay  it  is  without  consideration.  Kragnes 
V.  Kragnes,  supra.  If  the  allegations  of  the 
complaint  are  true,  then  this  mortgage  was 
without  consideration  and  It  cannot  be  en- 
forced. 

[2]  2.  Plaintiff  contends  the  word  "advance- 
ment" where  it  ai^ars  in  the  mortgage  is 
not  to  be  taken  in  the  legal  sense,  but  that 
it  should  be  construed  to  mean  a  loan.  We 
cannot  agree  to  this.    The  term  is  not  am- 
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blguons.  It  has  a  w«U  understood  meaning. 
It  does  not  signify  a  loan.  It  signifies  only 
a  gift.  A  promise  made  after  the  donor's 
death  to  repay  it  does  not  ccmvert  it  into 
a  loan.  The  recital  in  the  mortgage  is,  of 
course,  not  conduslTe  of  the  nature  of  the 
transaction,  but  it  Is  all  that  we  have  b^ore 
us. 

Plaintiff  ontends  that  this  amount  may, 
In  fact,  have  been  a  loan,  that  the  mortgage 
may  hare  been  the  result  of  a  family  settle- 
ment, or  of  a  compromise  of  a  doubtful 
right.  If  the  complaint  had  alleged  any  of 
these  things,  it  would  have  stated  a  cause  of 
action.  But  It  did  not  do  so,  either  in  terms 
or  by  Inference.  When  its  sufficiency  was 
diallenged,  plaintiff  made  no  more  to  amend 
so  as  to  allege  any  of  these  things.  He  stood 
on  the  allegations  of  the  complaint  as  at 
first  drawn.  These  allegations  were  not  suffi- 
cient 

[3]  3.  Plaintiff  contends  that  the  seal  upon 
the  mortgage  executed  in  1894,  while  seals 
were  in  use  In  this  state,  imported  a  good 
consideration.  It  would  hare  Imported  a 
good  consideration  had  there  been  no  attempit 
to  state  the  real  consideration ;  but  where  a 
consideration  Is  stated  in  the  instrument  and 
the  consideration  so  stated  is  an  invalid  one, 
it  will  not  be  presumed  that  another  con- 
sideration existed  which  was  good.  Storch 
r.  Duhnke,  76  Minn.  521,  79  N.  W.  633. 

Judgment  reversed. 


ICABTIN  r.  HINNBAPOUS  ft  ST.  I&  B.  OO. 

(No.  20880  [188].) 
<9apreme  Court  of  Minnesota.    July  20,  1017.) 

(Bi/lldbut  iy  the  Court.) 

1.  Appeai.  akd  Ekbob  ®=863—E«vnE.w— Mo- 
tion FOB  Judgment  Notwithstandino 
Vebdict. 

As  defendant  asks  Sta  judgment  notwith- 
standing the  verdict  without  asking  for  a  new 
trial,  the  only  question  presented  is  whether 
the  record  shows  that  plaintiff  is  not  entitled 
to  recover. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  176S,  1766,  3460-.?455.] 

2.  Raslboads    4s»800(1)  —  CaossiNa    Aooi- 

DBNTS— E^riDK^CS. 

The  evidence  made  a  qnestiiHi  for  the  jury 
as  to  whether  defendant's  negligence  was  the 
proximate  cause  of  the  injury,  and  as  to  wheth- 
er plaintiff  was  chargeable  with  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  tee  Railroads, 
Cent  Dig.  {  1162.] 

8.  Costs  «=s>178— Taxation— Items. 

The  expense  for  making  a  plat  and  for  tak- 
ing X-ray  photographs  cannot  be  included  in 
the  taxation  of  costs  and  disharsements  against 
the  losing  party. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dag.  St  708-711.] 

Appeal  from  District  Couit,  Sibley  County ; 
P.  W.  Morrison,  Judge. 

Action  by  Gottlieb  Martin  against  the  Min- 
neapolis  ft   St    Louis   Railroad   Company. 


There  was  a  verdict  for  plaintiff,  and  it> 
motion  for  Judgment  notvTlthstandlng  the 
verdict  being  overruled,  defendant  appeals. 
Affirmed,  with  directions. 

W.  H.  Bremner  and  F.  M.  Miner,  both  of 
Minneapolis,  and  W.  C.  Odell,  of  Ohaska.  for 
appellant  T.  Otto  Strrfssgnth,  of  Gaylord, 
and  Mead  ft  Bryngelson,  of  Minneapolis,  for 
respondent 

TAXLOB,  0.  This  is  a  railroad  crossing 
case.  After  a  verdict  for  plaintiff,  defendant 
mored  for  judgment  notwithstanding  the  ver- 
dict but  did  not  ask  for  a  new  trial.  The 
motion  was  denied.  Judgment  entered  upon 
the  rerdict,  and  defendant  appealed. 

[1]  As  defendant  does  not  seek  a  new 
trial  but  rests  its  case  upon  the  claim  that 
It  is  entitled  to  Judgment  notwithstanding 
the  verdict  the  only  question  presented  is 
whether  it  appears  from  the  record  that 
plaintiff  Is  not  entttled  to  recorer.  Bennett 
V.  Great  Northern  Ry.  Oa,,  115  BUnn.  128,- 
131  N.  W.  1066,  a7  L.  R.  A.  (N.  S.)  621: 
Velin  r.  Lauer  Brothers,  128  Minn.  10, 150  N. 
W.  160;  Prigge  r.  Selz,  Schwab  ft  Ca,  134 
Minn.  246,  168  N.  W.  975. 

[2]  That  ddiendant  failed  to  give  warning 
of  the  approach  of  the  train  by  blowing  ths 
whistle  or  ringing  the  bell  is  not  disputed, 
but  defendant  contends  that  this  negligence 
was  not  the  proximate  cause  of  the  accidnit 
for  the  reason '  that  plaintiff's  team  became 
fright^ied,  escaped  from  bis  control  and  ran 
upon  the  track  in  front  of  the  train.  The 
accident  happened  on  November  11, 1915,  just 
as  it  began  to  grow  light  In  the  morning. 
In  a  heary  wind  and  sleet  storm,  plaintiff, 
drirlng  a  span  of  horses  hitched  to  a  top 
buggy  with  closed  curtains,  approached  the 
crossing  from  the  north.  Tiiere  is  an  indus- 
trial track  37.7  feet  north  of  the  main  track. 
From  the  highway  westward  there  are  build- 
ings along  this  track  which  obstruct  the 
view  toward  the  west  Plaintiff  was  entire- 
ly familiar  with  the  crossing.  As  lie  ap- 
proached it  he  leaned  forward  beyond  the 
curtains  of  his  ouggy,  looked  and  listened  for 
a  train,  and  brought  his  team  to  a  walk.  He 
did  not  see  or  hear  a  train,  but,  as  he  pass- 
ed the  comer  of  the  building  upon  the  in- 
dustrial track,  the  glare  from  the  headlight 
of  a  locomotive  fell  upon  his  horses,  one  of 
which  was  nearly  blind.  This  horse,  appar- 
ently frightened  by  the  sudden  Ught  made  a 
Jump,  which  jerked  one  of  the  lines  out  of 
plaintiff's  hands,  and  ran  across  the  track  in 
front  of  tb»  locomotive.  The  horses  cleared 
the  track,  but  the  buggy  was  struck  and 
plaintiff  injured.  We  think  that  the  evi- 
dence made  a  question  for  the  Jury  as  to 
whether  the  failure  to  give  the  usual  warn- 
ings of  the  approach  of  the  train  was  the 
proximate  cause  of  the  injury,  and  also  as  to 
whether  the  plaintiff  was  ciiargeable  with 
contributory  negligence. 
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[S]  In  preparation  tor  the  trial,  plaintiff 
had  a  surveyor  make  a  survey  and  plat  of  the 
locus  In  quo,  and  also  had  a  physician  make 
an  examination  and  take  X-ray  pnotograpfas 
for  the  purpose  of  showing  the  nature  and 
extent  of  his  InJurleB.  The  expense  incurred 
for  these  purposes  was  allowed  by  the  court, 
taxed  against  defendant  as  a  part  of  the 
disbursements  and  Included  in  the  Judgment. 
The  losing  party  Is  not  liable  for  such  ex- 
penditures. Shterk  v.  Veltch,  160  N.  W.  863. 
The  court  will  modify  the  judgment  by 
eliminating  therefrom  the  amount  allowed 
for  these  Items,  and  as  so  modified  It  will 
stand  affirmed. 


STATE  ex  rel.  PETCOFP  ▼.  BEED. 
(No.  20515  [252].) 

(Bupreme  Court  of  Minnesota.    July  20,  1917.) 

(Sylldbut  bv  the  Court.) 

1.  Habeas   Cohpus  <S=»30(3)— DiscHAaaK— 
Conviction. 

Where  the  conviction  is  valid  and  only  the 
sentence  void,  a  defendant  is  not  entitled  to  an 
unconditional  discharge  upon  a  writ  of  habeas 
corpu& 

[Ed.  Note.— For  other  cases,  see  Habeas  Coi^ 
pus.  Cent  Dig.  S  26.] 

2.  Habeas    Cobpttb    <8=»109  —  Pbocekdino — 

DiSCHABOK. 

If  the  sentence  exceeds  the  penalty  which 
the  court  had  power  to  impose,  it  is  void  as  to 
the  excess;  but  the  defendant  cannot  be  dis- 
charged on  habeas  corpus  until  he  has  perform- 
ed the  ^art  which  the  court  had  power  to  im- 
pose if  it  be  severable  from  the  unlawful  part. 
[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  iS  97,  9a]  ^ 

8.  Habeas  Cokpus  «=>109  —  Pbooebdinob — 

Bemand. 
If  the  sentence  is  wholly  void  the  defendant 
will  be  remanded  for  a  lawful  sentence. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  if  97,  98.] 

4.  Cbihihai.   Law   €=»991(3)  — Tkial  — Se,n- 

TENCE. 

Where  the  law  requires  a  sentence  to  be 

for  a  definite  term,  a  sentence  ft-om  which  the 

length  of  the  term  cannot  be  ascertained  is  void. 

[Ed.    Note. — For    other   cases,    see    Criminal 

I«w,  Cent  Dig.  |  2518.] 

5.  Cbiminal  Law  «=>991(3)^Indetebminate 

SBWTKNCB — MUBDEB   IN    THIBD    DEOBEE. 

A  sentence  for  murder  in  the  third  degree 
to  "imprisonment  at  hard  labor  in  the  state 
prison  at  Stillwater,  Minn.,  according  to  law," 
when  the  statute  required  for  such  a  crime  a 
definite  term  of  "not  less  than  seven  years  nor 
more  than  thirty  years,"  is  void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2518.] 

Appeal  from  District  Court,  Washington 
County ;  J.  C.  Nethaway,  Judge. 

Proceedings  by  the  State,  on  the  relation 
of  Martin  Petcofl,  for  a  writ  of  habeas  cor- 
pus against  C.  S.  Beed.  From  &a  order  dis- 
charging the  writ,  relator  appeals.  Belator 
remanded  to  the  custody  of  respondent.       , 


Harvey  O.  Sargeant,  Of  St.  Paul,  for  appel- 
lant. Lyn'don  A.  Smith,  Atty.  Gen.,  and  O. 
Louis  Weeks,  Asst.  Atty.  Gen.,  for  respond- 
ent 

TAXLOB,  C.  A  writ  of  habeas  corpus  was 
Issued  from  the  district  court  of  Washing- 
ton county  to  the  respondent,  warden  of  the 
state  prison.  Upon  the  hearing  the  writ  was 
discharged.  The  relator  appeals.  Under 
our  statute  the  trial  In  this  court  Is  a  trial 
de  novo. 

On  November  26, 1913,  the  relator  was  duly 
convicted  in  the  district  court  of  Bamsey 
county  of  the  crime  of  murder  In  the  third 
degree  committed  on  July  23, 1913,  an'd  there- 
upon was  sentenced  to  "Imprisonment  at  hard 
labor  In  the  state  prison  at  Stillwater,  Minn., 
according  to  law."  This  sentence  was  ev- 
idently imposed  on  the  theory  that  the  In- 
determinate sentence  law  (Laws  1911,  c.  298; 
6.  S.  1913,  §  9267)  applied  to  murder  in  the 
third  degree,  and  would  be  sufficient  If  the 
case  came  under  that  law.  But  that  law 
did  not  then  apply  to  murder  in  any  of  its 
degrees.  It  has  been  extended  by  chapter 
319  of  the  Laws  of  1917,  so  that  It  now  ap- 
plies to  murder  In  the  third  degree,  but  as 
the  amendment  does  not  apply  to  crimes 
committed  before  its  passage  it  has  no  bear- 
ing upon  the  present  case,  l^ie  law  govern- 
ing the  present  case  provides  that  murder  in 
the  third  degree  "shall  be  punished  by  im- 
prisonment In  the  state  prison  for  not  less 
than  seven  years,  nor  more  than  thirty 
years"  (G.  S.  1913,  |  8606),  oad  further  pro- 
vides that,  "whenever  the  punlshmoit  is 
left  undetermined  between  certain  limits, 
the  court  shall  determine  the  same  within  the 
prescribed  limits"  (G.  S.  1913,  i  8480).  The 
law  required  the  court.  In  the  exercise  of  its 
Judicial  discretion,  to  fix  a  definite  term 
which  could  not  he  leea  than  seven  years 
nor  more  than  thirty  years.  On  the  theory 
that  the  indeterminate  sentence  law  applied. 
the  court  failed  to  do  so  and  the  sentence 
is  clearly  erroneous. 

[1]  Only  the  validity  of  the  sentence  Is 
ctiallengM;  the  validl^  of  the  conviction  is 
conceded.  Where  the  conviction  Is  valid, 
but  the  sentence  imposed  is  void  either  in 
whole  or  In  part,  the  weight  of  modern  au- 
thority is  to  the  effect  that  the  prisoner  can- 
not secure  an  unconditional  discbarge  upon  a 
writ  of  habeas  corpus. 

[2]  If  the  sentence  imposes  a  greater  pen- 
alty than  the  court  had  power  to  impose.  It 
is  vofd  as  to  the  excess;  but,  tt  the  sentence 
be  severable  so  that  the  lawful  part  may  be 
performed  without  performing  the  unlawful 
part,  the  prisoner  is  not  entitled  to  a  dis- 
cbarge on  habeas  corpus  until  he  has  fully 
performed  so  much  of  the  sentence  as  the 
court  had  power  to  impose.  State  ex  reL  v. 
Beed,  132  Minn.  295,  156  N.  W.  127;  In  re 
Bonner,  161  U.  S.  242,  14  Sup.  Ct  823,  38  L. 
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IM.  149;  De  Bara  t.  United  States,  90  Fed. 
942,  40  G.  C.  A.  194;  United  States  t.  Prld- 
geon.  153  U.  S.  48,  14  Sup.  Ct  746,  38  L.  Ed. 
eai;  Harlan  v.  McOourtn.  218  U.  S.  442,  81 
Sup.  Ct.  44,  54  h.  Ed.  1101,  21  Ann.  Cas.  849 ; 
In  re  Taylor,  7  S.  D.  382,  «4  N.  W.  263,  45 
L.  B.  A.  136,  58  Am.  St.  Bep.  843;  Ex  parte 
Meloseylc^  36  Nev.  67,  133  Paa  57;  In  re 
aca,  18  N.  M.  462,  137  Paa  698,  61  L.  B.  A. 
(N.  S.)  873;  12  BuUng  Case  Law,  1208,  §  27, 
and  cases  tb^re  cited;  Ex  parte  Ellerd,  71 
Tex.  Cr.  E.  286, 168  S.  W.  1145,  Ann.  Cas.  1916- 

D,  861,  and  cases  cited  In  note  appended 
thereto. 

[3]  If  the  sentence  Is  valid  In  part  and 
void  in  part  and  the  two  are  not  severable, 
or  if  it  is  wholly  void  because  not  such  as 
the  court  was  authorizefd  to  Impose,  the  pris- 
oner will  be  remanded  for  the  imposition  of 
a  lawful  sentence.  State  t.  Miesen,  98  Minn. 
19,  106  N.  W.  1134,  106  N.  W.  618;  State  v. 
Langnm,  125  Minn.  304,  146  N.  W.  1102;  In 
re  Bonner,  161  U.  S.  242,  14  Sup.  Ct  323,  38 
L.  Ed.  149;  People  v.  Kelly,  97  N.  T.  212; 
In  re  CoUins,  51  Mont.  216,  152  Pac.  40;  In 
re  Howard,  72  Kan.  273,  83  Pac.  1032 ;  In  re 
Harris,  68  Vt.  243,  36  Att  66;  State  v.  Dis- 
trict Court,  35  Mont  321,  89  Pac.  63 ;  Mur- 
phy T.  Commonwealth,  172  Mass.  264,  52  N. 

E.  505,  43  L.  B.  A.  164,  70  Am.  St  Bep.  266. 
[4]  Where  the  law  requires  a  definite  term, 

a  sentence  to  imprisonment  to  be  valid  must 
be  so  definite  and  certain  that  both  the  pris- 
oner and  the  officer  charged  with  his  custody 
may  ascertain  therefrom  the  term  for  which 
he  Is  committed.  In  le  Howard,  72  Kan.  273, 
83  Pac.  1082;  Picket  v.  State.  22  Ohio  St 
406 ;  People  v.  Pirfenbrink,  96  IlL  68.  If  a 
sentence  apparently  Indeftolte  can  be  made 
definite  by  reading  It  In  connection  with  the 
statute  under  which  it  la  imposed,  it  will  be 
snstained.  Eisner  v.  Shlrgley,  80  Iowa,  30, 
45  N.  W.  393;  In  re  Hamilton,  188  Mich. 
499,  154  N.  W.  667. 

[I]  The  suggestion  is  made  that  as  the 
law  fixes  the  minimum  term  at  seven  years, 
the  sentence  in  question  is  valid  to  that  ex- 
tent, and  should  be  construed  as  imposing  a 
term  of  seven  years. 

The  rulings  are  to  the  effect  that  an  in- 
determinate sentence,  imposed  under  a  law 
authorizing  such  sentences,  is  a  sentence  for 
the  maximum  term  prescribed  for  the  offense 
committed,  coupled  with  a  provision  which 
permits,  but  does  not  require,  an  earlier  re- 
lease; that  as  on  earlier  release  cannot  be 
demanded  as  of  right,  the  sentence  necessa- 
rily operates  as  a  sentence  for  the  maximum 
term.  State  v.  Page,  60  Kan.  664,.  67  Pac. 
614;  OUver  v.  Oliver,  169  Mass.  592,  48  N. 
E.  843 ;  Murphy  v.  Commonwealth,  172  Mass. 
264,  52  N.  E.  505k  43  L.  E.  A.  154,  70  Am.  St 
Bep.  266;  People  v.  State  Beformatory,  148 
lU.  413,  36  N.  B.  76,  23  I*  R  A.  139.  See, 
also.  State  ex  rel.  v.  Wolfer,-  119  Minn.  368. 


138  N.  W.  816,  42  L.  B.  A.  (N.  S.)  978,  Ann. 
Cas.  1914A,  1248. 

The  argnment  that  only  seven  yean  was 
intended  is  no  more  forceful  than  an  argu- 
ment that  thirty  years  was  intended.  Nei- 
ther term  was  in  the  mind  of  the  court  as  a 
definite  period  of  imprisonment  The  court 
Intended  to  impose  an  indeterminate  sen- 
tence under  whldi  the  defendant  might  be  re- 
leased by  the  board  of  parole  at  any  time 
after  seven  years  but  would  be  held  for  thir- 
ty years  nnless  so  released.  The  sentence 
is  not  erroneous  because  the  term  contemplat- 
ed is  too  short  or  too  long,  but  because  it  is 
indefinite.  The  law  required  the  sentence 
to  be  for  a  definite  term  and  required  th^ 
court  in  the  exercise  of  Its  Judicial  functions 
to  fix  the  length  of  such  term  within  the  pre- 
scribed limits.  As  this  was  not  done  and  the 
law  relating  to  indeterminate  sentences  can- 
not be  read  into  this  sentence,  the  sentence 
is  void. 

The  relator  is  remanded  to  the  custody  qf 
the  respondent  warden  of  the  state  prison, 
who  will  deliver  him  to  the  district  court  of 
Bamsey  oonnty  for  the  imposition  of  a  law- 
ful sentence  nnnc  pro  tunc. 


STATE  ex  rd.  HENDEB80N  v.  BEED. 
(Na  20616  [253].) 

(Supreme  Court  of  Minnesota.    July  20,  1917.) 

Appeal  from  District  Court,  Washington 
County;    J.  C.  Nethaway,  Judge. 

Proceedings  by  the  State,  on  the  relation  of 
Bobert  Henderson,  for  a  writ  of  habeas  corpus 
against  G.  S.  Beed.  From  an  order  discharg- 
ing the  writ  relator  appeals.  Belator  remanded 
to  the  custody  of  respondent. 

Thos.  J.  Newman,  of  St  Paul,  for  appellant 
Dyndon  A.  Smith,  Atty.  Gen.,  and  C.  Louis 
Weeks,  Aaat  Atty.  Oen.,  for  respondent 

PEB  CUBIAM.  This  case  is  in  all  respects 
similar  to  that  of  State  ex  rel.  PetcoS  v.  Reed, 
168  N.  W.  984,  filed  herewith.  The  two  cases 
were  submitted  together  upon  the  same  facts 
and  the  same  argament  For  the  reasons  stated 
in  that  case,  the  relator  is  remanded  to  the  cus- 
tody of  the  respondent,  the  warden  of  the  state 
pri8(»,  who  wiU  deliver  him  to  the  district  conrt 
of  Bamsey  county  for  the  imposition  of  a  law- 
ful sentence  nunc  pro  tnnc. 


HAVLICEK  V.  WESTEBN  BOHEMIAN 
FBATBBNAL  ASS'N. 

(No.  20417  mm.) 

(Supreme  Conrt  of  Minnesota.    Joly  20,  1917.) 
(SvOabiu  it  Hie  Court.) 

1.   IRBUBANOE    «=9765(1>;— FrATBBNAI,    ItfBXn- 

ANCEJ—AssESSMKNTS— Waiver— BviDiNCB. 
An  officer  of  the  local  lodge  of  the  defendant 
association  from  time  to  time,  at  the  request  of 
the  insured,  advanced  assessments  coming  due 
and  paid  them  to  the  association.  He  did  not 
assnme  to  overlook  or  ezcnae  de&nlts,  but  ad- 
vanced money  to  avoid  them.  He  made  similar 
advances  for  others.    No  assessments  were  ad- 
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yaneed  by  the  local  lodge  for  tbe  insured  nor  did 
it  conaent  to  noncompliance  with  the  constitu- 
tion of  the  BHociation.  It  is  Aald  that  the  evi- 
dence made  no  question  of  waiver  for  the  jury 
either  through  the  conduct  of  such  officer  or  of 
the  local  lodge. 

[Ed.  Note.— For  other  cases,  see  Insorance, 
Cent.  Dig.  |  1807.] 

2.  Insttranck  «=3756(1)— Fbatxbnai.  Insur- 
ance—Waivsb  or  NONFATICENI  OF  ASSEBB- 
HJSNTS. 

Prior  to  the  death  of  the  insured,  and  when 
he  stood  suspended  from  the  benefits  of  insur- 
ance because  of  a  failure  to  pay  assessments,  the 
officer  of  the  local  lodge  sent  him  a  statement 
of  amounts  due,  which  included  amounts  which 
he  had  advanced  him,  with  a  notice  that  they 
must  be  paid  by  a  specified  day,  prior  to  which 
day  the  deceased  died.  The  day  specified  was 
the  day  on  which  a  third  unpaid  assessment 
would  result  in  a  suspension  by  the  provisions 
of  the  constitution.  Tnis  notice  was  not  one  re- 
quired by  the  coastitntion.  It  is  held  that  its 
effect  was  not  to  recognixe  the  insured  as  in 

food  standing,  with  insurance  in  effect  until  the 
ay  specified,  and  that  it  did  not,  alone  or  in 
connection  with  other  acts,  constitute  a  waiver 
b]t  the  company. 

[Ed.  Note.— For  other  cases,  aee  Insurance, 
Cent  Dig.  §  1907.] 

8.  Insurance  ^=9700— Fraternai,  Ihburaroe 
—Reinstatement  of  Insured^ 
On  the  night  before  the  day  when  deceased 
died,  and  when  he  stood  suspended,  though  subr 
ject  to  reinstatement  in  the  manner  provided  by 
the  constitution,  a  check  for  the  amount  of 
bis  unpaid  assessm^its  was  sent  by  another  in 
his  behalf  by  mail  to  the  financial  secretary. 
The  latter  received  it  after  the  death  of  the  in- 
sured, refused  to  accept  it,  and  returned  it  to 
the  sender.  It  is  held  that  such  sending  and 
receipt  of  the  check  did  not  work  a  reinstate- 
ment of  the  Insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1923.] 

4.  Witnesses  «=»140(16)— Compbtenct. 

The  financial  secretary  of  the  local  lodge 
was  not  an  incompetent  witness  because  of  Gen. 
St.  1913,  i  8378,  forbidding  one  interested  in 
the  event  of  an  action  from  testifying  to  con- 
versations with  or  admissions  of  a  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  615.] 

5.  Insurance  «=9818(1)  —  Fraternal  Insur- 
ance—Evidence— ADiassiBiLiTT. 

There  was  no  claim  of  payment  of  certain 
accrued  assessments  except  by  the  check  refers 
red  to  in  paragraph  3  preceding.  In  view  of 
this  there  was  no  prejudicial  error,  if  any  at 
all.  In  receiving  in  evidence  one  oi  the  books 
of  the  defendant  showing  tbe  standing  of  the  de- 
ceased relative  to  the  payment  of  dues  and  as- 
sessments. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  2003.] 

Appeal  from  District  Court,  Scott  County; 
Wlllard  L.  Converse,  Judge. 

Action  by  Emma  Havlicek  against  the 
Western  Bohemian  Fraternal  Association. 
There  was  a  verdict  for  defendant,  and  from 
an  order  denying  a  new  trial,  plaintUT  ap- 
peals.   Affirmed. 

F.  J.  Leonard,  of  Jordan,  and  B.  W. 
Koniarek,  of  New  Prague,  for  appellant  Jos. 
Mekota,  of  Cedar  Rapids,  Iowa,  and  Arttanr  J. 
Phil  Jelln^,  of  New  Prague,  for  respondent 


DIBEIiL,  O.  Action  on  a  policy  of  life 
insurance.  Tbe  court  directed  a  verdict  tor 
tbe  defendant.  Hie  plaintitr  api>eal8  from 
the  order  denying  her  motion  for  a  new  triaL 

[1]  1.  Tbe  def«idant  is  a  fraternal  insur- 
ance company.  It  Issued  a  policy  upon  tbe  life 
of  Frank  J.  Havlicek.  The  plaintiff,  his 
wife,  was  the  beneficiary.  He  died  on  Feb- 
ruary 17,  1916.  At  that  time  the  assessment 
due  on  December  1, 1916,  and  whidi  mlg^t  be 
paid  without  a  default  as  late  as  December 
28,  1916,  and  tbe  like  assessment  due  Janu- 
ary 1,  1916,  were  unpaid.  By  the  constitu- 
tion the  effect  of  the  nonpayment  by  tbe 
28th  of  tbe  month  when  due  was  to  suspend 
the  insured  from  all  Insurance  benefits.  The 
insured  was  formally  suspended  in  December 
for  the  nonpayment  of  the  December  assess- 
ment and  notice  was  given  to  the  Supreme 
Lodge. 

The  plaintiff  claims  that  the  defendant 
waived  prompt  payment  and  the  consequent 
forfeiture.  This  claim  is  based  upon  tbe 
conduct  of  the  financial  secretary.  He,  from 
time  to  time,  upon  the  prior  request  of  tbe 
Insured,  advanced  his  assessments.  This  was 
a  private  arrangement  The  secretary  did 
not  excuse  or  overlook  defaults  nor  assume 
to  take  assessments  after  Insurance  benefits 
were  suspended.  The  sums  which  he  ad- 
vanced were  paid  to  the  association.  In  some 
respects  the  facts  are  similar  to  those  dis- 
closed In  Chandler  y.  Royal  Highlanders 
(Neb.)  162  N.  W.  642,  and  Haycock  v.  Sover- 
eign Camp,  162  Wis.  116,  156  N.  W.  923,  in 
each  of  which  the  arrangement  was  held  to 
be  between  the  member  and  tbe  officer  and 
not  of  a  character  charging  the  order.  Tbe 
question  of  waiver  here  urged  is  not  at  all 
like  that  in  the  following  cases,  dted  by  tbe 
plalntUf,  where  it  was  claimed  that  the  acts 
of  the  local  lodge  constituted  a  waiver  and 
tbe  question  was  held  one  of  fact  for  the 
Jury:  Mueller  v.  Orand  Grove,  68  Minn.  236, 
72  N.  W.  48 ;  Leiand  v.  Modem  Samaritans, 
111  Minn.  207,  126  N.  W.  728;  Sauerweln  v. 
Grand  Lodge,  121  Minn.  229,  141  N.  W.  174; 
Dougherty  v.  Supreme  Court,  125  Minn.  142, 
145  N.  W.  813.  Nor  is  it  like  the  question  of 
waiver  in  Elder  v.  Grand  Lodge,  79  Minn.  468, 
82  N.  W.  987,  and  Graves  v.  Modem  Wood- 
men, 85  Minn.  396,  89  N.  W.  6,  cited  by  the 
defendant,  where  it  was  held  that  the  acts 
of  an  officer  of  the  local  lodge  In  extending 
Indulgences  did  not  constitute  a  waiver  by 
the  order.  In  these  cases  there  were  Indul- 
gences granted  and  defaults  condoned  either 
by  the  local  lodge  or  one  of  Its  officers.  Here 
there  was  neither.  The  secretary  did  not 
overlook  or  excuse  defaults,  but  advanced 
money  to  a  member  so  that  be  might  avoid 
a  default.  The  evidence  recited  made  no 
question  for  the  Jury  of  a  waiver  by  tbe  as- 
sociation of  payment  by  the  28th  of  each 
month  or  of  the  forfeiture  resulting  from 
nonpayment. 

[2]  2.  On  February  14,  1916,  the  secretary 
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sent  to  the  insured  a  notice  of  tbe  amount 
owing  by  him  whicli  apparently  Included 
sums  wliicli  lie  had  advanced,  and  the  notice 
stated  that  the  amounts  must  be  paid  by  the 
28th  of  the  current  month.  He  was  at  the 
date  of  the  notice  formally  suspended  for  the 
nonpayment  of  the  December  assessment  and 
by  the  terms  of  the  constitution  the  nonpay- 
ment of  the  January  assessment  had  result- 
ed In  a  suspension  of  benefits.  The  day 
specified  was  the  day  on  which  Insured  would 
be  suspended  because  of  the  failure  to  pay 
the  February  assessment.  This  notice  was 
not  required  by  the  constitution.  Its  effect 
was  not  to  recognize  the  insured  as  in  good 
standing  with  insurance  In  effect  until  the 
date  stated  in  it  Bowlin  v.  Sovereign  Camp, 
82  Minn.  411,  85  N.  W.  160.  It  was  not  a 
waiver  of  the  forf^ture  and  suspension.  At 
the  time  insurance  benefits  were  suspended 
In  accordance  with  the  constitution  because  of 
the  failure  to  pay  when  due,  although  the  in- 
sored  might  be  relieved  of  the  effect  of  the 
suspension  by  reinstatement  within  three 
months  irom  his  suspension  in  the  manner 
provided  by  the  constitution. 

[3]  3.  The  insured  died  at  1  o'clo<^  In  the 
morning  of  February  17,  1916.  The  night 
before  a  dieck  covering  his  delinquencies,  to- 
gether with  the  amounts  advanced  him  by 
the  flnnndal  secretary,  was  mailed  in  his 
behalf  to  the  secretary.  This. was  in  re- 
sponse to  the  notice  m^itioned  in  the  pre- 
ceding paragraph.  It  was  received  by  the 
secretary,  aMMLfently  in  regular  course  of 
mail,  after  the  death  of  the  insured.  He  de- 
clined to  acc^t  It,  and  at  once  returned  It. 
The  constitution  provides  that  dues  or  as- 
sessments sent  by  mall  shall  not  be  consider- 
ed received  before  they  reach  the  secretary. 
At  the  time  of  the  mailing  of  the  notice  the 
insured  was  suspended  from  benefits.  Upon 
payment  of  defaults  and  under  certain  condi- 
tions he  was  entitled  to  reinstatement  The 
provision  of  the  constitution  upon  these  mat- 
ters is  this: 

"Art.  58.  Any  member,  who  shall  fail  to  pay 
his  mortuary  assessment  by  9  o'clock  p.  m.  of 
the  28th  day  of  each  month  will  become  on  that 
day  suspended  from  all  the  benefits  of  life  insur- 
ance and  his  benefit  certificate  will  become  null 
and  void  and  remain  so  until  the  suspension  is 
abrogated. 

"Art.  59.  A  suspended  member  may  be  rein- 
Stated  to  all  of  his  rights  and  privileges  with- 
in three  months  from  the  date  of  his  suspen- 
sion if  he  shall  deposit  with  the  financial  secre- 
tary the  assessment  and  all  following  assess- 
ments due  until  the  day  when  he  desires  to  be  ro- 
instated.  The  lodge  shall  at  the  next  meeting 
take  a  vote  and  decide  by  a  majority  of  all  pres- 
ent members  if  such  suspended  member  sball  be 
reinstated  and  if  the  vote  is  affirmative,  the  pres- 
ident shall  declare  him  reinstated,  and  after  such 
declaration  and  not  before  the  financial  secre- 
tary shall  enter  the  assessments  paid  by  such 
suspended  member  into  the  column  of  receipt 
and  re-enter  the  name  of  such  member  in  the 
list  of  members  in  good  standing  and  will  re- 
port such  reinstatement  immediately  to  the  Su- 
preme Office,  stating  the  day  on  which  such  re- 
ustatement   took    place;    the   secretary    shall 


make  a  record  of  this  in  the  minutes  of  the  mee^ 

ing." 

The  tender  or  payment  of  delinquent  dues 
after  the  death  of  the  insured  would  not 
work  a  reinstatement  of  the  Insurance. 
Brown  v.  Knights,  43  Colo.  289,  96  Pac.  450 ; 
KIce  V.  Grand  Lodge,  103  Iowa,  643,  72  N.  W. 
770;  Brown  v.  Grand  Council,  81  Iowa,  400, 
46  N.  W,  1086;  Carlson  v.  Supreme  Council, 
115  Cal.  466,  47  Pac.  376,  35  U  R.  A.  643; 
BuUer  V.  Grand  Lodge,  146  Cal.  172,  79  Pac. 
861;  Thompson  v.  Fidelity,  etc.,  116  Tenn. 
557,  92  8.  W.  1098,  6  L.  R.  A  (N.  S.)  1039,  115 
Am.  St  Rep.  823;  Supreme  Lodge  v.  Jones, 
35  Ind.  App.  121,  69  N.  B.  718;  Miller  v. 
Union,  etc.,  110  111.  102;  Kegan  v.  Pruden- 
tial, etc.,  33  Misc.  Rep.  78,  67  N.  Y.  Supp. 
197;  CftmpbeU  v.  Kni^ts,  168  Mass.  397,  47 
K.  B.  109;  Bennett  v.  Sovereign  Camp  (Tex. 
Civ.  App.)  168  S.  W.  1023.  These  cases  il- 
lustrate various  situations  and  Involve  dif- 
ferent insurance  contracts,  but  upon  prin- 
ciple they  are  substantially  controlling.  The 
deceased  was  in  default  He  had  been  for- 
mally suspended  from  Insurance  benefits. 
The  report  of  his  suspension  had  been  trans- 
mitted to  the  Supreme  Lodg;e  as  required  by 
the  constitution.  He  had  not  applied  for  re- 
instatement and  he  was  not  reinstated. 
There  1b  no  evidence  that  the  association 
waived  reinstatement  or  that  a  payment  aft- 
er suspension  was  treated  as  working  a  re- 
instatement The  defendant  waived  nothing 
and  was  not  estopped  to  Insist  upon  the  for- 
feiture. The  situation  is  distinguished  from 
that  involved  in  Prudential  Ins.  Co.  v.  Union 
Trust  Co.,  56  Ind.  App.  418,  105  N.  B.  505. 

[4]  4.  The  secretary  of  the  company  was 
permitted  to  testify  as  to  conversations  with 
the  deceased.  It  is  claimed  that  this  was 
error  because  of  G.  S.  1913,  §  8378,  which 
forbids  a  person  Interested  in  the  event  of 
an  action  giving  in  evidence  conversations 
with  or  admissions  of  deceased  persons.  In 
Host  'V.  Royal  Arcanum,  87  Minn.  417,  92 
N.  W.  837,  we  held  that  an  ofilcer  similarly 
situated  was  not  so  directly  interested  that 
he  was  within  the  prohibition  of  the  statute, 
and.  we  follow  the  ruling.  Bee,  also,  Perlne 
V.  Grand  Lodge,  48  Minn.  82,  50  N.  W.  1022. 
The  case  Is  distinguished  from  Peterson  v. 
Merchants'  El.  Co.,  Ul  Minn.  105,  126  N. 
W.  634,  27  L.  R.  A.  (N.  S.)  816,  137  Am.  St 
Rep.  537,  where  a  stockholder  of  a  corpora- 
tion was  held  so  directly  interested  that  he 
could  not  testify. 

[5]  6.  There  was  no  prejudicial  error,  If 
any  at  all,  in  the  receipt  in  evidence  of  the 
book  of  the  defendant  showing  payments  of 
dues  and  assessments.  The  verdict  would 
have  been  the  same  without  it  On  the  whole 
record  there  was  no  question  that  the  Decem- 
ber and  January  dues  were  unpaid  unless  the 
giving  of  the  check  on  February  17th.  con- 
sidered in  a  preceding  paragraph  and  held 
not  to  be  a  payment  was  suidi. 

Order  afilrmed. 
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(Minn. 


In  n  LIQUOR  ELECTION  IN  BELTRAMI 

COUI^Y. 

OPSAHL  V.  JOHNSON. 

(No.  20390  [200].) 

(Supreme  Court  of  Minnesota.    July  20,  1917.) 

(8yttabu$  iy  t\e  Oowrt.) 

1.  EliEOnONB     €=>291— OORTEOT— BUBDEW     OF 

Pboof. 

At  an  election  Iield  in  Beltrami  county  to 
determine  whether  the  sale  of  intoxicating  liq- 
uors should  be  prohibited,  58  mixed  and  full 
blood  Indians,  of  the  Red  Lake  band  of  Chippe- 
was,  inhabitants  of  the  Red  Lake  reservation, 
voted.  Of  these  6  were  full  citizens  having  re- 
ceived allotments  under  the  Dawes  and  Nelson 
Acts  (Acts  Feb.  8,  1887,  c.  119,  24  Stat  388, 
and  Jan.  14,  1889,  c.  24,  25  Stat.  642).  The 
others  had  applied  for  allotments,  but  no  action 
had  been  taken  by  the  government.  If  these  52 
mixed  and  full  blood  Indians,  who  were  not  al- 
lottees, had  not  voted,  concededly  the  result 
would  have  been  in  favor  of  prohibiting  the  sale 
of  intoxicating  liquors.  The  trial  court  found 
that  the  mixed  bloods,  comprising  at  least  46  of 
the  52,  had  adopted  the  habits  and  customs  of 
civilization,  and  because  thereof  were  qualified 
voters.    It  is  held: 

The  contestant  went  so  far  in  sustaining  the 
burden  of  proof  on  the  proposition  of  noncitizen- 
ship  of  the  52,  as  a  class,  that  if  any  excep- 
tion existed  among  them  it  was  for  contestees  to 
point  out 

[EM.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §  286.] 

2.  Indians  «=>5  —  "Residents"  —  Who  abk 
Residej^ts  07  States. 

Indians  of  the  Red  Lake  band  of  Chippewas, 
inhabiting  the  Red  Lake  Indian  Reservation  as 
wards  of  the  government,  are  "residents"  of  the 
state  within  the  meaning  of  article  7  of  the 
Constitution. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Resident.] 

8.  Indians  $=>29— Votebs— Rioht  to  Exbb- 

CISE  Fkanohise. 
To  entitle  a  noncitizen  mixed  blood  Indian 
to  the  right  of  suffrage,  his  adoption  of  the  hab- 
its and  customs  of  civilization  must  go  to  the 
extent  of  submitting  himself  to  the  laws  of  the 
state.  The  evidence  and  findings  established 
that  the  persons  referred  to  were  tribal  Iddians, 
residing  upon  the  reservation  as  wards  of  the 
government,  owing  no  allegiance  to  the  laws  of 
the  state,  not  taxable,  and  not  bearing  any  of 
the  burdens  to  which  other  voters  are  subject 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  )  24.] 

Appeal  from  District  Court,  Beltrami  Coun- 
ty; C  W.  Stanton,  Jmdge. 

In  the  matter  of  the  liquor  election  In  Bel- 
trami County,  Contest  by  Jens  J.  Opsabl 
ligainst  Frank  B.  Johnson.  From  a  Judg- 
ment for  contestee,  contestant  appeals.  Re- 
versed. 

H.  J.  Loud,  J.  L.  Brown,  and  Montrerllle 
J.  Brown,  all  of  Bemidji,  for  appellant  T. 
C.  Bailey,  E.  E.  McDonald,  and  Graham  M. 
Torrance,  all  of  Bemldji,  for  respondent 

HOLT,  J.  On  August  14,  1916^  an  election 
was  held  in  Beltrami  county  to  determine 
whether  the  sale  of  Intoxicating  liquors 
should  be  prohibited  therein.    The  canvass- 


ing board  found  a  small  majority  against  pro- 
hibiting sndi  sales.  Appellant  filed  a  con- 
test which  was  duly  tried,  ard  the  court 
made  findings  of  fact  and  conclusions  of  law 
that,  by  a  majority  of  19,  the  voters  deter- 
mined that  the 'sale  of  intoxicating  liquors 
should  not  be  prohibited.  From  the  Judg- 
ment entered  pursuant  to  the  findings  this 
appeal  is  taken. 

£1]  The  contest  is  based  solely  upon  the 
vote  In  the  Red  Lake  precinct,  which  is 
wholly  within  the  Red  LaJie  Indian  reserva- 
tion. In  this  election  district  92  votes  were 
east.  Thirteen  were  In  favor  of  prohibiting 
the  sale  and  79  against  It  Is  practically  con- 
ceded that,  U  52  of  the  SS  persons  belonging 
to  the  Chippewa  Tribe  of  Indians,  located  on 
the  Red  Lake  Indian  reservation,  who  voted 
in  this  precinct,  had  no  right  so  to  do,  the 
majority  was  in  favor  of  prcdilbltlng  the  sale, 
and  the  Judgment  should  be  reversed.  The 
specific  finding  upon  their  status  is  as  fol- 
lows: 

"That  of  these  58  there  were  6  who  possibly 
might  be  fuU-blooded  Indians,  but  it  is  probable 
that  they  were  also  mixed  white  and  Indian 
blood,  ^at  all  of  said  persons  of  mixed  white 
and  Indian  blood  had,  prior  to  said  election, 
adopted  the  habits  ana  customs  of  civilisation. 
That  of  said  58  persons,  6  had  received  allot- 
ments, and  that  the  others  had  filed  applications 
for  allotments,  but  no  allotments  had  been  made 
to  them,  lliiat  all  of  said  58  persons  were  mem- 
bers of  what  is  known  as  the  Red  Lake  Tribe 
of  Indians.  That  there  was  at  Red  Lake  an 
Indian  agency  in  charge  of  an  acting  Indian 
agent  and  disbursing  officer,  and  that  the  names 
of  said  58  persons  were  upon  a  paymmt  roll  and 
that  they  received  payments  from  the  United 
States  government  as  interest  upon  moneys  be- 
longing to  them  and  others  held  by  the  United 
States  government" 

Construing  these  findings  In  the  Ugbt  of 
the  evidence,  the  treaties  and  acts  of  Con- 
gress relating  to  the  so-called  Red  Lake  In- 
dians, we  think  It  fairly  appears  that  the  58 
persons  referred  to  were,  with  the  iwsslble 
exception  of  6  full  bloods,  mixed-blood  In- 
dians of  the  Red  Lake  band  of  the  Chippewa 
Tribe  who,  as  members  thereof,  were  entitled 
to  live  on  the  Bed  Lake  reservation  under 
the  special  care  and  protection  of  the  federal 
government,  and  who  had  not  seen  fit  to  sev- 
er this  relation.  It  also  appears  that  these 
Indians  have  adopted  the  habits  and  customs 
of  civilization  to  quite  an  extent.  In  that  they 
live  in  separate  dwellings,  constructed  and 
furnished  after  the  manner  of  the  surround- 
ing white  settlers.  Most  of  them  can  under- 
stand and  speak  English,  and  even  write 
their  names,  are  members  of  Christian 
churches,  and  make  a  living  much  the  same 
way  as  people  In  the  vicinity  of  the  reserva- 
tion. 

The  right  to  vote  at  our  state  and  munid- 
pal  electtons  is  granted  by  article  7  of  our 
state  Constitution.  Section  1  of  said  article 
provides  that  every  male  person  of  the  age 
of  21  years  and  upwards  belonging  to  either 


ttS»For  other  caies  see  same  topic  and  KHT-NUMBEB  In  all  Key-Numbered  Digests  and  Indezas 
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of  tbeee  fbree  dasses  shall  be  entlQed  to  TOte, 
U  be  bas  resided  in  the  state  and  election 
district  the  spedfled  time,  vlx.: 

"1.  Citizens  «t  the  United  States  who  hare 
been  sudi  for  the  period  of  three  montfas  next 
preceding  any  election.  2.  Persons  of  mixed 
white  end  Indian  blood,  who  have  adopted  the 
cuEtomg  and  habits  of  drilization.  3.  Persons 
of  Indian  blood  •  •  •  who  have  adopted  the 
language,  customs  and  habits  of  ciTilisation, 
after  an  examination  before  any  district  court 
of  the  state,  in  such  manner  as  may  be  provided 
by  law,  and  shall  have  been  pr<Miounced  bjr  said 
court  capable  of  enjoying  the  rights  of  atixen- 
diip  within  the  state." 

The  burden  was  tipon  contestant  to  estab- 
Uab  tlmt  tbeae  52  voters  did  not  possess  the 
risbt  to  vote.  It  Is  claimed  he  fell  short,  be- 
cause, even  it  it  should  be  held  that  the  per- 
sons referred  to  were  not  entitled  to  the 
right  of  suffrage  as  members  of  either  the  sec- 
ond or  third  classes  of  section  1,  art.  7,  of 
the  OonstitutioB,  the  proof  did  not  exclude 
then  from  the  first  class,  that  of  citizens. 
It  Is  true  that  a  mixed-blood  Indian  is  a  cit- 
izen U  his  father  was.  State  v.  Nicolls,  61 
Wasii.  142,  112  Pac.  280,  Aim.  Gas.  1912B, 
1068.  And  no  doubt  more  mixed  bloods  spring 
from  a  white  father  and  an  Indian  or  mixed- 
blood  mother  than  from  a  white  mother  and 
an  Indian  or  mixed-blood  father.  But  it  Is 
also  probably  true  that  very  many  of  the 
mixed  bloods  of  a  white  father  are  not  the 
Issue  of  lawful  wedlock.  An  UlegltLmate 
child  taltes  the  status  of  the  mother.  Alberty 
▼.  United  States,  162  U.  8.  499,  16  Sup.  Ct 
864,  40  L.  Ed.  1061.  It  is  also  well  known 
that  many  of  the  white  men  who  assumed  re- 
lations with  Indian  women  were  not  citizens. 
The  citizenship  of  mixed  and  full  bloods  re- 
siding upon  this  reservation  seems  to  us  so 
extremely  doubtful  that  we  think  contestant 
made  a  prima  fade  case  of  uoudltleenship  as 
to  all  of  the  68  who  voted,  excq>t  the  6  who 
had  received  allotments,  when  it  was  shown 
that  these  persons  lived  upon  the  govern- 
ment reservation  as  wards  of  the  United 
States.  In  the  evidence  and  findings  these 
fi2  persons  were  treated  as  of  one  class,  viz. 
mixed  or  full  blood  Indians  in  the  same 
tribal  relation.  In  this  8ltaati<»  we  think 
contestant  sustained  the  burden  of  proof  that 
the  persons  referred  to  were  not  entitled  to 
vote  as  dtizens  on  the  assumption  that  they 
were  the  offspring  in  lawful  wedlock  of  a  Cull 
dtizen  father.  If  any  exertions  existed  we 
should  look  to  the  other  side  to  pick  them 
out,  since  the  statos-  of  the  whole  class  ot 
these  52  voters  was  discredited  because  ot 
the  same  general  disqualifying  conditions. 
Respondents  concede  that  if  the  majority  of 
the  52  did  not  possess  the  right  of  suffrage 
the  Judgment  should  go  for  contestant. 

niat  these  62  mixed  and  full  blood  Indians 
were  not  dtlsens,  and  as  such  entitled  to 
▼ote,  because  they  were  born  within  ttie  ter- 
ritorial limits  of  Minnesota,  must  be  con- 
sidered settled.  Scott  v.  Sanford,  19  How. 
888,  15  L.  Ed.  691;  Elk  v.  WllMns,  112  U.  8. 


94,  6  Sup.  Ct  41, 28  L.  Ed.  648;  Allen  County 
V.  Simons.  129  Ind.  193,  28  N.  B.  420,  13  L. 
R.  A.  512;  Anderson  v.  Mathews  (Cal.)  168 
Pac.  902.  Nor  can  we  sustain  the  proposi- 
tion that  they  have  become  dtizens  because  of 
their  application  for  allotments  under  the 
Dawes  Act  of  1887,  supplemented  by  the  Nel- 
son Act  of  1889.  No  action  had  been  taken  by 
the  government  upon  the  applications  when 
the  election  took  place,  except  as  to  6  of  the 
58,  and,  until  some  act  of  the  government  in 
recognition  of  the  desired  emandpatlon,  it 
cannot  be  said  that  dtlzensbip  has  been  b*. 
stowed.  In  tOk  v.  Wllklns,  supra,  it  IR  r^aid: 
"But  die  question  whether  any  Indian  tribes, 
or  any  members  thereof,  have  become  so  far  ad- 
vanced in  dvilisation,  that  they  should  be  let 
out  of  the  state  of  pupUage,  and.  admitted  to 
the  privileges  and  responsibilities  of  citizenship 
is.  a  question  to  be  decided  by  the  nation  whose 
wards  they  are  and  whose  dtisesa  they  seek  to 
become^  and  not  by  each  Indian  for  himselt" 

[2,  8]  It  is  not  claimed  that  the  fuU  bloods 
had  complied  with  the  provision  of  class  3,  f 
1,  art  7,  of  the  Constitution,  ^vlng  them  the 
right  to  vote.  We  come  then  to  the  proposi- 
tion whether  the  mixed  bloods  of  the  62 
qualified  within  class  2.  The  court  so  found. 
It  Is  not  to  be  doiled  that  these  mixed  bloods 
have  adopted  the  habits  and  customs  of  dv- 
lUzation  to  a  certain  extent  With  the  as- 
sistanoe  of  the  federal  government  and  the 
schools  maintained  by  it  these  Indians  have 
advanced  considerably  on  the  road  of  dvil- 
izatlon.  They,  however,  still  ding  to  some 
of  the  cnstoms  and  habits  of  their  race,  and 
are  governed  in  their  relation  with  eadi  other 
by  their  peculiar  tribal  rules  and  practices, 
subject  in  a  certain  sense,  to  the  advice  and 
supervisKm  of  the  federal  authorities.  The 
facts  as  to  their  mode  of  life  are  mndi  the 
snme  as  in  Bem-Way-Bln-Ness  t.  Eshelby, 
87  Minn.  lOS,  91  N.  W.  291,  where  it  was  said: 

"While  these  facts  show  that  the  plaintiffs 
have  reached  a  degree  of  civilisation  superior  to 
that  manifested  by  many  white  men,  yet  the 
facts  warrant  no  other  conclusion  except  that 
they  are  tribal  Indians,  and  subject  to  the  dis- 
abilities incident  to  their  status  as  sudi." 

These  62  persons  have  not  taken  up  the 
duties  Imposed  by  the  state  upon  other  voters. 
The  lands  they  occupy  and  the  improvements 
thereon  are  not  subject  to  taxation.  The 
lands  wherecm  they  reside  and  all  funds  from 
which  their  annual  interest  or  annuities  are 
paid  are  public  lands  and  public  moneys  not 
subject  to  taxation.  Stephens  v.  Cherokee 
Nation,  174  U.  ».  446,  488,  19  Sup.  Ot.  722, 
43  L.  Ed.  1041.  They  are  under  a  sort  of 
guardianship  ot  the  federal  government  with 
which  the  state  cannot  interfere.  Can  It  be 
said  that  persons  so  situated  have  adopted 
the  customs  and  habits  of  civilization  within 
the  meaning  of  the  constitutional  provision 
quoted?  This  is  a  new  question  in  this  state, 
and,  so  far  as  we  are  advised,  the  right  of 
mixed-blood  Indians  to  vote  under  a  consti- 
tution similar  to  our  own  has  received  no 
Judicial  Interpretation  elsewhere. 
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Reeitondents  say  the  lan^age  of  the  Con- 
stitution defining  the  class  of  mixed-blood 
Indians  to  whom  the  elective  franchise  is 
extended 'is  so  plain  and  unambiguous  as  not 
to  be  open  to  construction.  But  were  it  other- 
wise, it  is  said,  the  constitutional  debates  up- 
on the  provision  under  consideration  and  the 
practice  thereunder,  sanctioned  by  the  au- 
thorities in  charge  of  elections,  indicate  that 
these  mixed-blood  Indians  were  entitled  to 
vote.  It  is  true  the  debates,  especially  in 
the  Democratic  branch  of  the  constitutional 
convention,  from  such  men  as  Joseph  B. 
Brown,  Flandrau,  Emmett,  Curtis,  and  others, 
warrant  the  deduction  that  it  was  not  then 
deemed  necessary  that  Indians  and  mixed 
bloods  sever  their  tribal  relation  In  order 
to  become  qualified  voters.  As  to  the  prac- 
tical construction,  it  is  doubted  that  it  has 
been  so  general  a  practice  in  this  state  to 
vote  reservation  Indians  that  this  court  can 
take  Judidal  knowledge  thereto.  The  record 
In  this  case  is  not  convincing  that  such  a 
practice  prevails.  To  be  sure,  it  is  made  to 
appear  that  this  election  precinct  has  existed 
some  15  years  on  the  reservation,  and  that 
some  of  these  men  probably  voted  before  this. 
There  were  undoubtedly  on  the  reservation 
persons  in  the  employ  of  the  government  and 
others,  fnll  citizens,  who  were  legal  voters, 
and  a  voting  district  could  be  lawfully  es- 
tablished on  that  territory.  Hankey  v.  Bow- 
man, 82  Minn.  a28,  84  N.  W.  1002.  But  it  by 
no  means  appears  that  the  mixed  bloods  gen- 
erally were  allowed  to  vote;  therefore  no 
great  weight  should  attadi  to  the  alleged 
practical  construction. 

Appellant  takes  the  position  that  these  In- 
dians are  not  resid^ts  of  the  state  within 
the  meaning  of  said  article  7,  citing  Sinks 
V.  Reese,  19  Ohio  St.  306,  2  Am.  Bep.  397, 
and  McMahon  v,  Polk,  10  S.  D.  296,  73  N.  W. 
77,  47  L.  R.  A.  830.  The  cases  cited  relate 
to  military  reservations  which  do  not  occupy 
the  same  status  as  an  Indian  reservation. 
The  holding  in  Hankey  v.  Bowman,  supra, 
and  such  cases  as  State  v.  Campbell,  63  Minn. 
354,  55  N.  W.  553.  21  L.  B.  A.  169;  Selkirk 
V.  Stephens,  72  Minn.  335,  75  N.  W.  386,  40 
li.  B.  A.  759 ;  State  t.  Cooney,  77  Minn.  518, 
80  N.  W.  696,  is  that  state  laws  extend  in  a 
certain  sense  over  the  territory  embraced  in 
an  Indian  reservation,  though  not  as  to  the 
wards  of  the  government  residing  thereon.  It 
is  not  so  with  a  military  reservation.  We  can- 
not, therefore,  hold  that  simply  because  of 
their  living  within  the  reservation  these 
mixed-blood  Indians  were  sot  residents  of  the 
state  within  the  meaning  of  section  1,  art.  T, 
of  the  Constitution. 

But  there  are  other  cogent  reasons  urged 
by  contestant .  against  holding  mixed  bloods 
living  on  Indian  reservations  entitled  to  vote. 
The  exercise  of  the  elective  franchise  is  a 
participation  In  government  and  in  the  mak- 
ing of  the  laws  to  which  aU  the  inhabitants 
of  a  nation,  state,  or  municipality  must  yield , 


obedienoe.  It  cannot  tor  a  moment  be  con- 
sidered that  the  framers  of  the  Constitn- 
tion  intended  to  grant  the  right  of  suffrage 
to  persons  who  were  under  no  obligation  to 
obey  the  laws  enacted  as  a  result  of  such 
grant.  Or,  in  other  words,  that  those  who 
do  not  come  within  the  operation  of  the  laws 
of  the  state,  nevertheless  shall  have  the  pow- 
er to  make  and  impose  laws  npon  others.  The 
idea  is  repugnant  to  our  form  of  government. 
No  one  should  participate  In.  the  making  of 
laws  which  he  need  not  obey.  As  truly  said 
by  contestant: 

"The  tribal  Indian  oontributes  nothing  to  the 
state.  His  property  is  not  subject  to  taxation, 
or  to  the  process  of  its  courts.  He  bears  none 
of  the  burdens  of  civilization,  and  perfonns  none 
of  the  duties  of  the  citizena." 

To  emphasize  this  situation,  we  merely 
need  call  attention  to  the  fact  that  no  matter 
in  what  respect  tribal  Indians,  not  citizens, 
would  violate  our  election  laws,  they  could 
not  be  punished  therefor,  provided  the  acts 
were  committed  on  tie  reservation.  State 
V.  Campbell,  supra.  In  Selkirk  v.  Stephens, 
supra.  In  speaking  of  the  limitations  of  the 
state's  Jurisdiction  over  the  Indian  reserva- 
tions and  the  tribal  Indians  thereon.  It  la 
said  that  the  state  cannot  tax  the  property 
of  the  Indians,  or  Interfere  with-  their  con- 
trol while  on  the  reservation,  or  inmish  them 
for  acts  committed  thereon  in  violation  of 
law,  that  they  are  the  wards  of  the  general 
government,  and  the  state  may  not  Interfere 
vrith  or  impair  the  efficiency  of  such  guard- 
ianship. The  syllabus  in  United  States  v. 
Kagama,  118  U.  S.  375,  6  Sup.  Ct  1109,  80 
L.   EM.  228,   referring  to  tribal  Indians,  is: 

"The  states  have  no  power  over  them  as  long 
as  they  maintain  their  tribal  relations.  The 
Indians  owe  no  allegiance  to  a  state  within 
which  their  reservation  may  be  established,  and 
the  state  gives  them  no  protection." 

Another  reason  for  denying  an  tatention  to 
confer  the  right  of  suffrage  upon  tribal  In- 
dians is  seen  in  the  provisions  of  section  2, 
art  4,  for  representation  in  the  Iieglslature 
which  reads: 

"The  representation  in  both  houses  shall  be 
apportioned  equally  throughout  the  different 
sections  of  the  state,  in  proportion  to  the  popula- 
tion thereof,  exclusive  of  Indians  not  taxable 
under  the  provisions  of  law." 

Tribal  Indians  on  reservations  are  not  tax- 
able. S^kirk  V.  St^hens,  supra;  United 
States  V.  Rickert,  188  U.  S.  432,  23  Sup.  Ot 
478,  47  L.  Bd.  682.  Different  provisions  in  a 
constitution  should  be  harmonized.  It  Is  not 
thinkable  that,  whea  care  was  takoa  to  «s- 
clude  certain  persons  from  the  count  when 
a  district's  representation  in  the  Legialatare 
Is  to  be  determined.  It,  nevertheless,  was 
intended  tliat  the  persons  so  excluded  should 
participate  in  the  election  of  the  representa- 
tion so  fixed.  It  is  an  indicatloD  that  the 
persons  excluded  from  being  counted  as  a 
part  of  the  popolation  of  the  district  are 
also  to  be  exdiuded  from  participating  either 
as  voters  or  as  candidates  at  elections. 
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It  would  seem  rather  hicongmons  tor  In- 
dians to  participate  in  elections  relating  to 
tbe  sale  of  intoxicants.  Their  vote  affects 
not  their  own  personal  needs,  for  the  law 
makes  It  a  crime  to  furnish  them  with  into:c- 
Icatlng  liquors.  Sections  3148  and  3182,  O. 
S.  1913.  This  prohibition  follows  an  Indian 
even  when  a  citizen.  State  v.  Wise,  70  Minn. 
90,  72  K  W.  843.  In  Ontario  the  elective 
franchise  appears  to  be  conferred  upon  In- 
dians on  government  resKrvntions.  An  act, 
called  the  Canada  Temperance  Act,  Is  in 
force  under  i^lcfa  an  election  similar  to  the 
Mte  here  in  question  may  be  held.  There, 
ks  here,  exists  a  stringent  law  against  fur- 
nishing liquor  to  Indians.  In  Be  Metcalfe, 
17  Ont  957,  the  questioa  tfrose  whether  at 
Bnch  an  election  the  votes  of  Indians  dwell- 
ing upon  the  Indian  reservation  could  be  re- 
ceived. In  granting  a  prohibition  against 
receiving  such  votes  from  Indiass  upwi  tbe 
reservation,  but  not  from  electors  resldlikg 
thereon,  the  court  said: 

"The  special  act  governing  the  Indians  was 
more  stringent  than  any  law  governing  tbe  white 
population,  and  the  Canada  Temperance  Act 
can  have  no  operation  where  the  Indian  Act  is 
in  force.  Tbe  Indians  are  supposed,  and  prop- 
erly supposed,  not  to  be  able  to  govern  them- 
selves as  to  the  use  of  'fire  water,'  as  they  call 
it,  and  therefore  the  Legislature  bag  wisely 
^aced  a  stringent  law  upon  the  statute  book. 
The  township  of  Tuscorora  is  under  that  law, 
•ad  the  Jnmans  dwelling  there  have  nothing 
to  do  with  tbe  Canada  Temperance  Act  It  is  a 
violation  of  the  first  principles  of  Justice  to  say 
that  Indians  should  be  allowed  to  vote  upon  the 
repeal  of  tbe  act  It  would  be  another  phase  of 
the  wrong  done  in  the  taxation  of  the  Colonies." 

We  do  not  decide  that  under  oar  Constltu- 
tiCHi  a  person,  who  is  a  quallfled  elector, 
may  be  denied  the  right  to  vote  upon  some 
certain  proposition.  But  the  argument  ad- 
vanced in  tbe  case  dted  has  force,  and  bears 
on  the  unreasonableness  of  holding  that  tbe 
fiamers  of  the  Constitution  Intended  to  ex- 
tend the  sviflrage  to  those  who  are  excluded 
from  count  in  fixing  the  representation  In 
tbe  Legislature,  and  to  persons  who  will  not 
he  subject  to  the  laws  which  tbe  Legislature 
may  enact. 

We  reach  the  conclusion  that  tribal  Indians 
have  not  adc^ted  the  customs  and  habits  of 
dvUlzatlon,  within  the  purview  of  the  elec- 
tive franchise  provisions  of  our  Constltuti(Hi, 
until  they  have  adopted  that  custom  and  hab- 
it which  all  other  Inhabitants  must  needs 
adopt  when  they  come  into  the  state,  namely 
that  of  yielding  obedience  and  submission  to 
its  laws.  No  doubt  the  right  of  suffrage 
was  by  this  state  held  out  as  an  inducement 
to  the  Indians  to  sever  their  tribal  relations 
and  adopt  in  all  respects  tbe  habits  and  cus- 
toms of  civilization,  and  that  means  a  taking 
up  of  the  burdens  which  the  laws  of  the 
state  place  upon  all  its  Inhabitants  alike. 
This  the  Indian  may  do  by  taking  up  his 
abode  outside  the  reservation  and  there  pur- 
suing the  customs  and  habits  of  civilization. 


The  policy  of  Che  general  goremment  also 
is  to  accelerate  this  emancipation.  When 
lands  are  allotted  under  the  Dawea  and  Nel- 
son Acta  the  allottee  becomes  a  full  dttcen. 
This  has  not  been  accomplished  as  to  any  of 
the  Indians  In  question  except  the  six  men- 
tioned. 

We  think  the  learned  trial  court  erred  In 
his  conclusions,  and  the  judgment  should  be 
reversed. 

So  ordered. 

BROWN,  0.  Jh  did  not  sit  in  tills  case. 


LEIBEL    V.    GOLDEN    et    aL    (four    cases). 

(Nob.  20436  [215],  20436  [216],  20437  [217], 

20438  [218].) 

(Supreme  C!ottrt  of  Minnesota.    July  27,  1917.) 

(Byllalmi  iy  the  Court.) 

Appkai.  and  Erbob  «=9l064(l),  1006  — Oon- 
bpikact  4»21— evidknoe  of  oonspibaot— 
Habhuess  Ebbok— Instsuctions. 
In  an  action  against  four  defendants  for  an 
assault  the  evidence  is  held  insufficient  to  justify 
submitting  to  the  jury  the  claim  of  a  conspiracy. 
Tbe  charge  in  submitting  such  claim  was  preju- 
dicially erroneous  as  to  two  of  the  defendants, 
who  were  not  conclusively  shown  to  have  partici- 
pated directly  in  the  alleged  assault  or  as  alders 
or  abettors ;  but  as  to  the  other  two  defendants, 
who  activelbr  participated,  and  who  confessedly 
were  either  justifiably  defending  themselves  or 
were  the  aggressors,  and  who  were  by  the  gen- 
eral verdict  of  the  jury  found  to  be  the  aggres- 
sors, it  was  not  prejudicial  for  it  did  not  af- 
fect the  question  of  their  liability  nor  the 
amount  of  damages  to  he  awarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4219,  4220;  Conspiracy, 
Cent  Dig.  §S  28,  29.] 

Appeal  from  District  Court,  Aiudca  Coun- 
ty;  Arthur  B.  Giddlngs,  Judge. 

Four  actions  for  assault  by  WlUiam  Leibel 
and  other  plaintiffs  against  Michael  Gold^i 
and  others.  Judgment  in  each  action  for 
plaintiff  against  all  of  thei  defendants,  and 
from  an  order  denying  a  motion  for  a  new 
trial  defendants  appeal.  AfBrmed  as  to  part 
of  the  defendants  and  reversed  as  to  the  oth- 
er defendants. 

Will  A.  Blanchard,  of  Anoka,  and  O'Brien, 
Toung  &  Stone,  of  St  Paul,  for  appellants. 
Hall  &  Tautges,  of  Minneapolis,  for  respond- 
ents. 

DIBELL,  O.  Four  actions  for  assault, 
tried  together,  in  each  of  which  Michael  Gol- 
den, George  Golden,  Jack  Golden  and  Joe  Gol- 
den were  the  defendants.  In  one  John  Lei- 
bel was  the  plaintiff,  in  another  William  Lei- 
bel, as  father  of  Reuben  Gordon  Leibel,  a 
minor,  in  another  Josephine  Leibel,  and  in 
the  other  Carrie  Leibel.  In  each  there  was  a 
verdict  for  the  plaintiff  against  all  of  the  de- 
fendants. The  defendants  appeal  from  the 
order  denying  a  motion  made  on  behalf  of 
each  for  a  new  trial. 


As»For  athat  oasei  see  same  topic  and  KBT-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 
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nie  court  aabmltted  the  cases  to  the  Jury 
upon  the  theory  of  a  pre-oxisting  conspiracy 
to  commit  an  assault  as  well  as  upon  the 
theory  of  the  c<»iunlsslon  of  an  assault  by 
the  defendants  Jointly  or  separately.  The 
Important  question  Is  whether  there  was  evi- 
dence Justifying  the  submission  of  the  claim 
of  conspiracy. 

The  Lelbels  and  CrOldens  were  neighbors 
living  on  their  farms  in  Anoka  county.  The 
alleged  assault  took  place  at  a  nearby  school- 
house  at  the  close  of  a  school  election  on  the 
night  of  July  IS,  1914.  In  the  schoolhonse 
unfriendly  words  passed  between  Josephine 
Leibel  and  Michael  Golden.  On  the  outside, 
as  the  people  assembled  were  leaving,  there 
was  a  spirited  quarrel  between  Josephine 
Leibel  and  A^es  Golden,  who  was  a  sister 
of  Joe  Golden  and  a  niece  of  Michael  Gol- 
den. This  quarrel  had  some  connection  with 
the  talk  between  Mrs.  li^bel  and  Mike  Gol- 
den in  the  schoolhouse.  The  men  folks  ac 
once  became  champions  and  a  fight  resulted. 
In  it  John  Leibel  received  injuries  which  the 
Jury  were  Justified  In  finding  so  severe  as 
to  warrant  substantial  damages.  The  inju- 
ries to  the  other  three  were  slight.  George 
and  Joa  were  active  imrtlclpantq.  They 
claim  that  John  Leibel  was  the  aggressor, 
and  that  they  did  no  more  than  they  might 
rightfully  do  In  self-defense.  Tb.e  Jury  found 
on  sufficient  evidence  that  they  were  the  ag- 
gressors. The  evidence  was  such  as  to  sus- 
tain a  finding  that  Michael  Golden  aided  and 
abetted  so  that  he  was  chargeable  as  a  par- 
ticipant and  was  Jointly  liable  with  the  oth- 
ers. It  did  not  require  such  a  finding.  There 
was  substantial  evidence  that  he  took  no  part 
except  as  a  peacemaker.  The  evidence  was 
such  as  to  Justify  a  finding  that  Jack  Gol- 
den aided  and  abetted  and  thereby  became  a 
participant  and  a  Joint  tort-feasor.  It  did 
not  require  such  a  finding.  There  was  evl- 
d«ice  sufficient  to  relieve  him  from  liability. 
If  the  case  had  been  submitted  to  the  Jury 
solely  upon  the  thewy  that  all  who  aided 
and  abetted  at  the  time  were  Joint  particl- 
Itants  in  the  wrong  and  liable  for  the  re- 
sult the  verdict  would  be  sustained.  It  was, 
however,  submitted  upon  the  theory  that  a 
oonqviracy  might  be  found,  and  that  If  there 
was  a  conspiracy  all  were  liable  for  what 
any  one  did.  Upon  this  theory  the  Jury  could 
have  found  Michael  Golden  and  Jack  Golden 
liable  though  they  did  not  aid  or  abet  or  as- 


sist In  the  actual  assault.  Thowfore  If  the 
evidence  Is  not  such  as  to  sustain  a  finding 
of  conspiracy  there  was  error.  An  examina- 
tion of  it  brings  us  to  the  conclusion  that  a 
finding  of  conspiracy  is  not  sustained.  There 
was  evidence  that  a  feeling  of  unfriendliness 
had  existed  between  the  families  for  years; 
that  there  bad  been  recent  trouble  over  % 
roadway:  that  the  defendant  Michael  had 
made  loose  threats  or  assertions  suggesting 
violence;  and  that  the  famlUee  were  of  op- 
posing factions  at  the  school  election  which 
perhaps  eng»idered  some  111  feeling.  Tbero 
was  not  much  more.  It  is  fairly  clear  that 
the  quarrel  between  Mrs.  Josephine  Ltibel 
and  Miss  Agnes  Golden  was  the  Immediate 
occasion  of  the  dlstarbanoe.  The  defendants 
bad  no  express  or  implied  understanding  that 
they  were  to  fight  tlie  plalnttfls  or  any  of  the 
Lelbels.  The  quarrel  of  these  two  women 
precipitated  a  fight  of  the  men  of  their  fam- 
ilies. Tb^  at  once  took  up  the  qnarrel  and 
were  immediately  at  blows.  The  fight  was 
characterized  by  sadden  invnlsa  and  sponta- 
neity rather  than  by  the  prearrangemeAt, 
planning  or  forethought  which  a  conspiracy 
implies.  We  find  no  evidence,  even  circum- 
stantial, substantially  supporting  the  claim 
that  there  was  a  plan,  arrangement  or  under- 
standing essential  to  constitute  conspiracy. 
We  hold  that  it  was  error  to  submit  the  claim 
of  conspiracy.  This  holding  requires  a  new 
trial  as  to  Michael  Golden  and  Jack  Golden. 
It  does  not  as  to  George  Golden  and  Joe  Gol- 
den. These  two  actively  participated  in  the 
fight.  Either  they  were  defending  themselves 
or  they  were  assaulting  the  Lelbels.  They 
do  not  dalm  otherwise.  This  was  substan- 
tlally  the  charge  of  the  court  The  Jury  on 
competent  evidence  fotmd  by  their  general 
vertUct  that  they  were  the  aggressors.  The 
verdict  would  have  been  against  them  wheth- 
er the  Jury  found  or  failed  to  find  a  con- 
spiracy. A  finding  of  conspiracy  would  not 
subject  them  to  a  liability  not  resting  upon 
them  without  such  a  finding  nor  enhance  the 
damages  assessed  against  them.  They  were 
not  prejudiced  by  the  submission  of  the  ques- 
tion. 

The  order  Is  affirmed  as  to  the  defendants 
George  Golden  and  Joe  Golden  and  reversed 
as  to  the  defendants  Michael  Golden  and 
Jack  Golden. 

Affirmed  in  part  and  reversed  In  part 
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WINANS  T.  WIUCiBTTS  «t  aL    (No.  50.) 
(Supreme  Court  of  Michigan.    July  80,  1917.) 

1.  Naviqabu:    Watebs    <Ss»1(5)  —  Tist   of 

Navigabilitt. 
A  lake  covering  100  acres,  not  meandered, 
baring  an  outlet  connecting  it  indirectly  with 
HoroD  river,  through  which  fish  can  pass  and 
clown  which  a  small  boat  might  be  floated,  is 
not  a  pubUc  navigable  body  of  water,  but  a 
privately  owned  pond. 

WEd.   Note.— For   other   cases,   see  Navigable 
aters,  Cent.  Dig.  §  9.] 

2.  Trespass   «=3H— Rkal   Pbopebtt— Ewtbt 

WlTHODT  IiICENSS. 

One  who  enters  privately  owned  pond  with- 
out license  from  owner  to  fish  therein  is  a  tres- 
passer, whether  or  not  he  enters  premises  from 
nighway. 

[Ed.   Note.— For   other   cases,   see   Trespass, 
Gent  Dig.  {  ».] 

&  Fish    ®=»5(3)  —  Invasion    of    Pbivatb 
Bights— Actions— D«FEN8E8. 
It  is  no  defense  to  an  action  to  enjoin  tres- 

rser  from  fishing  without  license  on  a  private- 
owned  pond  that  no  notice  was  given  that 
a  public  license  to  fish  there  had  been  with- 
drawn, where  defendants  have  not  been  misled 
by  f  ailare  to  do  so. 

[Ed.  Nota— For  other  eases,  sea  Fish,  C!«nt. 
Big.  H  14,  16.] 

4.  TBBSFAsa  ^sslO— Actions— Defenses. 

He  fact  that  there  may  be  iu  a  privately 
owned  pond  fish  which  are  not  private  property 
and  that  state  may  control  fishing  therein  does 
not  justify  trespass  by  one  who  enters  pond 
withoDt  license  from  owner  (or  purpose  ot  fish- 
ing. 

[Ed.   Note.— For   other   cases,    see  Trespass, 
Cent  Dig.  SS  8,  12.] 

6.  Appeal  and  Erbob  €=»843(2)— Review— 
Matters  Considered — Title  to  Support 
Suit. 

Except  as  coats  are  involved,  enforcement 
of  decree  enjoining  trespasser  from  fishing  with- 
out license  in  a  privately  owned  pond  affects 
none  of  his  rights;  therefore  it  is  immaterial 
whether  or  not  plaintiff  owns  it  but  where  costs 
iMve  been  decreed  against  defendant,  plaintiffs 
right  will  be  dejtermined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3331.] 

e.  iNJUNonoM  ^=>48  —  Tbespasb  —  Claim  of 

Bight. 
Where  there  is  evidence  of  an  assertion  of 
right  to  fish  without  license  on  privately  owned 
pond,  and  such  conduct  that  continuing  trespain 
may  be  anticipated,  equity  will  enjoin  threatened 
trespass. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  101.] 

7.  INiTUNctioh  «=9ll4(2)  —  Trespass  —  Title 
TO  Support  Suit. 

Where  there  is  a  family  arrangement  where- 
by plaintiff  is  in  possession  and  control  of  a  pri- 
vatelv  owned  pond  and  under  obligation  to  pro- 
tect It  against  trespassers,  he  may  maintain  ac- 
tion against  one  who  enters  pond  without  license 
for  purpose  of  fishing,  notwithstanding  informal- 
ity in  arrangement 

[Ed.  Note.— For  other  casea,  see  Injunction, 
Cent  Dig.  H  203-210.1 

&  Injunction  *=>114(2)— TEESPAsa- Titlk 
TO  SuFPOBT  Sure. 
Fact  that  owner  of  nonnavigable  pond  has 
granted  right  to  fish  therein  to  a  club  does  not 


hinder  him  bom  enjoining  odiera  froin  fishing 
thweon  without  license. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
CJent  Dig.  H  203-210.] 

9.  Injunction  <s=>  190— Permanent— Pbopkc- 
ett. 

That  injunction  issued  against  one  who 
threatens  to  enter  privately  owned  pond  with- 
out license  for  purpose  of  fishing  is  perpetual 
in  form  is  immaterial,  since  it  will  not  prevent 
him  from  securing  right  to  fish  in  pond  nor 
from  exercising  right  when  obtained. 

[Ed.  Note. — For  other  cases,  see  Injonctioo, 
Cent  Dig.  §  409.] 

10.  Injunction  «=»109— Defxnses— Licenbk. 
In  an  action  for  an  injunction  against  one 

who  threatens  to  enter  privately  owned  pond 
without  license  for  purpose  of  fishing,  where 
plaintiff  does  not  show  himself  to  be  owner  ot 
lessee  in  pcesessiou  of  all  the  land  covered  by 
water  of  lake,  defendants  may  prove  license  to 
fish  in  it 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Ont  Dig.  I  18T.] 

Kuhn,  C.  X,  and  Fellows,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Livingston 
County,  in  Chancery. 

Action  by  George  0.  Wlnans  against  David 
O.  WlUetts  and  others.  From  decree  in  fa- 
vor of  plaintiff,  defendants  appeal.    Aflarmed. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE,  STBERB, 
BROOKE,  and  FELLOWS,  JJ. 

A.  J.  Sawyer,  of  Ann  Arbor,  F.  J.  Shields, 
of  Howell,  and  B.  M.  Thompson,  of  ^n  Ar- 
bor, for  appellants.  Louis  E.  Howlett^  ot 
HoweU,  for  appdlee. 

OSTRANDER,  J.  Paragraphs  1,  2,  3,  and 
S  of  the  bill  of  complaint  are  here  set  out: 

"(1)  That  there  is  located  in  the  township  of 
Hamburg,  Livingston  county,  Mich.,  on  the  west 
half  of  section  No.  14  and  the  east  half  of  sec- 
tion No.  IB  a  small  body  of  fresh  water  known 
as  Winans  Lake,  covering  about  lOO  acres 
of  land ;  that  said  body  of  water  is  one  of  the 
finest  lakes  in  southern  Michigan  entirely  sur- 
rounded by  a  highway  and  a  good  shore  and 
is  well  E,tocked  with  fish  and  is  a  valuable  piec# 
of  property. 

"(2)  That  yonr  orator  is  the  owner  in  fee 
simple  of  all  the  land  to  the  high-water  mark 
under  the  water  of  the  said  lake,  except  a  small 
parcel  on  the  east  shore  thereof,  of  which  land 
your  orator  has  a  lease- from  the  tenant  there- 
of of  all  the  land  under  the  water  upon  said 
east  shore;  that  he  is  either  the  owner  in  fee 
simple  or  the  lessee  and  in  possession  of  all  the 
land  covered  by  the  waters  of  Winans  Lake  to 
the  high-water  mark  thereof;  that  be  is  also 
the  owner  of  about  300  acres  of  real  estate  ad- 
jacent to  said  lake  and  the  owner  of  cottages 
located  upon  the  shores  thereof,  which  cottages 
are  used  by  him  and  his  friends  and  tenants  as 
summer  homes. 

"(3)  He  shows  that  no  oth^  person  or  persona 
own  any  of  the  lands  under  the  waters  of  said 
lake,  and  that  there  are  no  riparian  owners 
thereof  except  himself.  He  further  shows  that 
there  is  no  natural  outlet  to  the  waters  of  said 
lake  and  no  outlet  [inlet?]  thereto  except  small 
ditches  draining  the  adjacent  lands.    *    •    * 

"(5)  He  further  shows  unto  the  court  that 
Ehivid  O.  WUletts,  Willis  O.  Johnson,  and  La 
Verne  O.  Cusliing,  all  of  whom  are  residents  of 
the  city  of  Ann  Arbor,  have  from  time  to  time 
for  a  period  of  two  or  three  years  last  past  been 


^E»Tor  other  eases  see  same  topic  and  KBT-NVUBEH  In  all  Key-Nombertd  Blgests  and  ladexw 
163  N.W.— 63 


Digitized  by 


Google 


994 


168  NORTHWESTERN  REPORTER 


(Midi. 


in  the  habit  of  coming  upon  your  orator's  prem- 
ises without  bis  permission  or  consent  and 
going  upon  said  lake  with  their  boats  and 
fishing  outfits  and  with  their  friends  and  agents 
and  traversing  the  waters  of  said  lake,  taking 
fish  therefrom,  crossing  your  orator's  premises, 
and  denying  him  the  right  to  control  his  own 
premises;  that  your  orator  has  asked  the  said 
above-named  parties  who  are  made  defendants 
to  this  bill  to  desist  and  refrain  from  trespass- 
ing upon  his  property  as  aforesaid,  and  that 
they  deny  your  orator's  rights  to  control  his  own 
property,  and  that  they  threatened  to  continue 
with  their  acta  of  trespass  as  heretofore  stated, 
unless  restrained  from  so  doing  by  an  order  of 
your  honorable  court" 

At  the  hearing  In  the  court  below  the 
plalntiil  moved  for  leave  to  amend  the  bill 
of  complaint,  and,  receiving  leave  to  do  so, 
over  objections  which  are  repeated  and  urged 
on  this  appeal,  stated  the  proposed  amend- 
ment as  follows: 

"The  amendment,  I  propose,  is  to  strike  out 
of  the  second  paragraph  the  sentence  reading, 
lliat  he  is  either  the  owner  in  fee  simple  or  the 
lessee  of  all  the  land  covered  by  the  waters 
of  Wlnans  Lake  to  the  high-water  mark  there- 
of,' and  insert  instead  of  that  the  follnwine: 
That  the  lands  on  the  southerly  and  westeiTy 
parts  of  said  lake  are  owned  by  the  plaintiff 
and  his  brother,  £!dwin  B.  Winans,  Jr.,  sub- 
ject to  a  dower  interest  therein  owned  by  tlieir 
mother,  all  of  which  lands  he  is  in  p<>sse.ssion 
and  has  control  thereof,  except  the  dwelliog 
house  in  which  his  mother  resides;  that  lie  is 
either  the  owner  in  fee  simple  or  the  lessee  or 
the  joint  owner  and  in  possession  of  all  the  land 
covered  by  the  waters  of  Winans  Lake  to  the 
high-wafer  mark  thereof.' " 

The  prayer  of  the  bill  Is  that  the  said  de- 
fendants be  restrained,  temporarily  and  per- 
manently, from  entering  upon  said  premises 
without  plaintiff's  permission.  Defendants 
filed  a  joint  answer,  in  which  they  admit  the 
existence  of  the  lake,  tbat  It  Is  surrounded 
by  a  public  highway,  and  they  say  that  the 
boundary  of  the  highway  extends  on  the  lake 
side  to  the  low-water  mark  of  the  lake,  and 
aver  that  any  person  rightfully  upon  the 
bighway  can  rightfully  pass  over  the  waters 
of  the  lake  tn  a  boat  without  trespassing  on 
the  lands  of  any  riparian  owner.  Tbey  aver, 
further,  that  the  highway  was  established, 
constructed,  and  maintained  by  the  public. 
They  deny  that  plaintiff  is  the  owner  of  all 
the  land  under  the  waters  of  the  lake  to 
high-water  mark  except  a  small  portion  on 
the  east  side,  or  that  he  is  the  owner  of  all 
the  land  or  the  lessee  thereof  imder  the  wa- 
ter of  the  lake.  They  aver  that  more  than 
one-third  of  the  shore  of  the  lake  on  the  east 
side  is  owned  In  fee  by  the  heirs  and  estate 
of  George  Hull,  deceased,  and  that  those 
lands  have  been  In  the  actual  exclusive  pos- 
session and  control  of  said  George  Hull  and 
his  grantors  for  more  than  30  years,  and 
deny  that  plaintiff  has  any  valid  lease  for 
the  lands  under  the  waters  of  the  lake  In 
front  of  the  lands  of  the  said  George  Hull, 
deceased,  and  deny  that  he  is  now,  or  has  at 
kny  time  during  the  last  5  years  been,  in 
actual  or  exclusive  possession  of  any  of  the 
lands  of  the  said  George  Hull  bounded  on  the 
■aid  lake,  above  or  under  the  waters  thereof. 


They  deny  that  no  other  pers<m  than  the 
plaintiff  is  tbe  owner  of  any  lands  under  the 
waters  of  the  lake,  saying  again  that  tbe 
heirs  and  estate  of  George  Hull,  deceased, 
own  In  fee  simple  more  than  one-half  tbe 
east  shore  of  the  lake  and  the  land  under  the 
waters  thereof  to  the  low-water  mark,  and 
as  owners  they  and  their  grantors  have  en- 
joyed the  legal  right  for  more  than  30  years 
to  go  upon  the  waters  of  the  lake  and  fish 
therein,  and  that  no  portion  of  the  lands  be- 
longing to  the  heirs  and  estate  of  the  said 
Hull,  deceased,  is  now,  or  ever  has  been,  la 
the  possession  of  the  plaintiff.  They  deny 
that  there  is  no  natural  inlet  or  outlet  to  tbe 
lake,  but  aver  that  there  Is  such  an  inlet  and 
such  an  outlet  The  defendants  deny  that 
they,  or  either  of  them,  have  at  any  time 
during  the  last  3  years  gone  upon  the  waters 
of  the  lake  by  passing  over  the  land  of  plain- 
tiff. They  admit  that  they  have  gone  upon 
the  waters  of  the  lake  and  fished  therein,  but 
say  that  in  so  doing  tbey  have  In  every  In- 
stance gone  over  the  lands  belonging  to  the 
heirs  and  estate  of  the  said  George  Hull,  de- 
ceased, and  have  in  every  Instance  first  ob- 
tained a  permit  and  license  so  to  do  from 
said  heirs  and  estate  of  the  said  Hull,  de- 
ceased. 

The  cause  came  on  to  be  heard  in  open 
court,  testimony  was  taken  therein  as  in  a 
suit  at  law,  and  a  decree  favorable  to  plain- 
tiff, and  from  which  he  has  not  appealed, 
was  entered.    Defendants  have  appealed. 

Plaintiff  says  the  only  question  Involved 
is  whether  or  not  "a  man  who  owns  the  bed 
of  tbe  lake,  ev6n  though  it  has  an  outlet 
through  which  fish  may  pass  and  repass,  may 
control  it  and  keep  others  from  treq>asslng 
thereon." 

For  the  defendants  It  is  said  that  the  tes- 
timony does  not  support  the  cc«tention  tbat 
plaintiff  is  the  owner  or  lessee  of  all  of  the 
land  above  or  below  high-water  mark,  but 
that,  tf  he  Is  owner  or  lessee  of  the  entire 
bed  of  Winans  Lake,  and  as  such  a  riparian 
owner  has  the  exclusive  right  to  fish  in  the 
lake,  he  cannot  maintain  this  action  because 
he  has  leased  the  right  to  fish  In  the  lake  to 
the  Pleasant  Lake  Club,  a  private  lease.  It 
is  contended  further  that  the  undisputed 
facts  show  that  Winans  Lake  is  a  part  of  the 
navigable  waters  of  the  state,  and  any  per- 
son navigating  these  waters  from  Lake  Erie 
through  and  upon  the  Huron  river  and  so 
through  the  connecting  waters  of  Strawberry 
and  Zukey  Lakes  is  rightfully  upon  the  wa- 
ter and  may  fish  therein  from  bis  l>oat.  Et- 
nally,  It  Is  contended  that,  if  Winans  Lake  is, 
in  fact,  a  private  pond,  plaintiff  has  not  given 
such  a  notice  to  the  public  not  to  fish  in  ita 
waters  as  to  revoke  the  license  which  tbe 
public  by  custom  had  to  fish  there.' 

[1]  Winans  Lake  used  to  be  called  Pleas- 
ant Lake.  There  is  no  evidence  tbat  It  is  a 
meandered  body,  and  there  is  only  one  line 
recorded  in  the  government  survey,  which 
is  the  section  line  between  sections  14  and  15. 
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The  water  covers  a  part  of  the  southeast 
quarter  of  the  northwest  quarter,  also  the 
northwest  quarter  of  the  southwest  quarter, 
and  the  northeast  quarter  of  the  southwest 
quarter,  and  the  southeast  quarter  of  the 
southwest  quarter  and  the  southwest  quar- 
ter of  the  southwest  quarter  and  the  south- 
west quarter  of  the  northwest  quarter  of  sec- 
tlwa  14.  On  some  of  the  subdivisions  the  wa- 
ter onlr  covers  a  sUght  part  thereof.  On  sec- 
tion 15  It  covers  a  portion  of  the  east  half  of 
the  northeast  quarter,  the  northeast  quarter 
of  the  southeast  quarter,  the  southeast  quar- 
ter of  the  southeast  quarter,  and  the  west 
half  of  the  southeast  quarter,  about  160  acres 
tn  all.  There  is  a  small  outlet  from  the  lake, 
and,  whether  it  was  originally  an  artificial 
or  a  natural  passage  for  the  water,  it  has 
existed  for  many  years,  water  running  to  Gut 
Lake,  some  24  rods  away,  from  thence  to 
Zukey  Lake,  and  from  thence,  not  directly, 
but  finally,  to  the  Huron  river.  Fish  can  pass 
from  the  Huron  river  to  Wlnans  Lake  by 
the  various  connecting  waterways.  A  boat, 
If  small  enongh,  might  be  floated  from  Lake 
Erie  to  and  upon  Wlnans  Lake,  which  lake 
has,  however,  no  Inlet  except  small,  8t>rlng- 
fed  streams.  From  a  public  highway  one 
may  step  into  the  waters  of  the  lake  or  into 
a  boat  upon  the  surface  of  the  lake. 

[2-4]  It  is  plain,  however,  that  the  lake  Is 
not  a  public,  navigable  body  of  water,  and  is 
a  privately  owned  pond.  GIddings  v.  Roga- 
lewskl,  158  N.  W.  951,  and  cases  dted.  De- 
fendants have  no  right  or  license,  from  any 
owner  or  part  owner  of  the  property,  to  fish 
therein,  without  which,  whether  they  enter 
the  premises  from  a  highway  or  elsewhere, 
they  are  trespassers.  They  have  not  been 
misled  by  any  custom  of  public  fishing  in  the 
pond  or  any  failure  to  notify  them  that  a 
public  license  to  continue  to  fish  there  had 
been  withdrawn.  Marsh  v.  Colby,  39  Mich. 
626,  33  Am.  Rep.  439.  The  fact  that  there 
may  be  fish  In  the  lake,  not  the  private  prop- 
erty of  plkintifC  or  of  any  one  else,  and  that 
the  state  may  control  the  taking  of  fish  there- 
in, does  not  avail  the  defendants.  They  can 
no  more  enter  without  permission  the  por- 
tions of  the  premises  covered  by  water  than 
they  can  Invade  the  uplands  of  the  riparian 
owners.  Sterling  v.  Jackson,  69  Mich.  488, 
87  N.  W.  845,  13  Am.  St  "Rep.  405;  Hall  v. 
Alford,  114  Mich.  165,  72  N.  W.  137,  38  L.  R. 
A.  209;  Qiddlngs  v.  Bogalewskl,  supra. 

[6]  Bxcept  as  costs  are  involved,  the  en- 
forcement of  the  decree  according  to  Its 
terms  can  affect  no  right  or  privilege  which 
defendants,  or  either  of  them,  possess.  It 
is  not  of  the  slightest  consequence  to  them 
whether  the  plaintiff  does,  or  does  not,  pos- 
sess aU  of  the  rights  which  he  asserts.  They 
have  no  business  fishing  in  the  lake  without 
permission,  and  permission  they  do  not  claim 
to  have.  However,  since  they  have  been  in- 
vited, if  not  forced,  into  court,  and  since  a 
decree  for  costs  against  them  has  been  en- 
tered, I  must  inquire  whether  plaintiff  Is 


technically  or  otherwise  entitled  to  the  relief 
granted  by  the  decree. 

[t-l]  There  is  evidence  of  such  an  asser- 
tion of  right  by  defmdauts  and  such  conduct 
that  continuing  trespasses  might  be  antici- 
pated, to  prevent  which. a  court  of  equity 
may  grant  an  injunction.  There  is  such  evi- 
dence of  a  Camily  arrangement,  to  which 
plaintiff,  his  brother,  and  hla  mother  are  par- 
ties, by  which  plaintiff  is  in  such  possession 
and  control  of  the  Wlnans  estate,  and  expect- 
ed. If  not  under  oUlgatlon,  to  protect  and 
defend  It  from  trespassers,  that  defendants 
ought  not  to  be  permitted  to  profit  by  any 
want  of  formality  in  the  arrangement.  And 
although  the  right  to  fish  in  the  lake  may 
have  been  granted  by  plaintiff  to  the  Pleas- 
ant Lake  Club,  this  fact  does  not  prevent 
plaintiff  from  preventing,  by  proper  action, 
trespasses  upon  his  property.  So  also  it  la 
quite  unimportant  whether  the  injunction 
granted  is  in  form  perpetual.  It  should  con- 
tinue until  such  time  as  defendants,  or  some 
of  them,  have  secured  the  right  to  invade  the 
property  and  will  not  prevent  them  from  se- 
curing or  from  exercising  the  right  when  ob- 
tained. 

[10}  As  I  understand  the  record,  however, 
plaintiff  has  not  shown  himself  to  be  owner, 
or  lessee  in  possession,  of  all  of  the  land  cov- 
ered by  the  waters  of  the  lake.  In  such 
case,  of  course,  defendants  might  prove  a 
license  to  fish  in  the  lake,  and  it  would  then 
be  a  question  tor  decision  whether,  possem- 
Ing  such  a  license,  the  licensee  could  fish  la 
any  part  of  the  lake.  No  such  question  is 
presented  upon  this  record. 

No  reason  for  disturbing  the  decree  is  seen, 
and  it  is  affirmed,  with  costs  to  appellee. 

MOORB,  BROOKE,  STEBRB,  STONE, 
and  BIRD,  JJ.,  concur  with  OSTRAN- 
DER,  J. 

FELLOWS,  J.  I  am  unable  to  agree  with 
Mr.  Justice  OSTRANDER  in  this  case,  and 
will  briefly  state  my  reasons. 

I  do  not  conclude  from  this  record,  meas- 
ured by  the  holdings  of  this  court,  that  Wl- 
nans Lake  is  a  nonnavigable  body  of  water, 
or  that  its  outlet  Is  a  nonnavigable  stream. 
The  lake  Itself  covers  100  acres,  and  is  cer- 
tainly a  floatable  body  of  water.  Its  outlet 
connecting  it  with  Gut,  Zukey,  and  Straw- 
berry Lakes  flows  into  Huron  river  and  Lake 
Erie.  The  fact  that  this  outlet  has  a  capac- 
ity Buffldently  large  to  allow  small  boats  to 
come  up  stream  into  Wlnans  Lake  d«non- 
strates  to  my  mind  that  It  has  suffldent  ca- 
pacity to  float  logs  down  stream.  It  there- 
fore has  a  sufficient  capacity,  a  sufficient  ca- 
pability, to  perform  a  valuable  service  to  the 
public.  If  it  has  the  capability  of  such  val- 
uable use,  it  is  not  of  importance  that  it  la 
not  now  so  sued.  Its  capability  determines 
its  character  and  fixes  the  rl^ts  of  the  par- 
ties; its  use  or  nonuse  does  qot  change  Ittf 
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character.  I  entertain  no  doubt  that  millions 
of  feet  of  forest  product  have  been  floated  to 
mill  and  market  through  lakes  and  streams 
mnch  more  Inconsequential  than  this  lake 
and  outlet  without  a  thought  by  owners  of 
subaqueous  lands  that  a  trespass  had  been 
committed,  or  their  rights  Invaded. 

The  narrow  construction  of  what  were  and 
what  were  not  navigable  waters,  and  limiting 
the  term  "navigable  waters"  to  those  only 
where  the  tide  ebbs  and  flows,  never  found 
lodgment  here.  The  leading  case  of  Moore 
V.  Sonbome,  2  Mich.  519,  59  Am.  Dec.  200, 
early  laid  down  the  rule  In  this  state  which 
has  not  been  deviated  from.  It  was  there 
said: 

"But  in  this  country  the  public  ri^t  cannot 
depend  upon  custom,  or  upon  genertu  use,  and 
we  accordingly  find  that  in  nearly  all  the  states 
this  rule  has  been  extended  so  as  to  be  adapted 
to  the  necessities  of  our  trade  and  commerce, 
and  to  embrace  all  streams  upon  which  in  their 
natural  state  there  is  capacity  tor  valuable 
floatage,  irrespective  of  the  fact  of  actual  pub- 
lic use,  or  the  extent  of  such  use.  A  stream 
which  can  only  be  made  floatable  by  artificial 
means  can  in  no  sense  be  deemed  a  public  high- 
way, nor,  on  the  other  hand,  can  toe  fact  that 
a  floatable  stream  has  not  been  used  by  the 
public,  or  has  only  been  used  by  persons  fol- 
lowing a  ^rticular  occupation,  deprive  such 
stream  of  its  public  character." 

Measured  by  this  standard,  and  it  is  the 
standard  used  by  this  court  In  numerous 
cases,  I  think  that  not  only  WInans  Lake, 
but  its  outlet,  form  part  of  the  navigable 
waters  of  the  state.  Sterling  v.  Jackson,  69 
Mich.  488,  37  N.  W.  845,  13  Am.  St  Bep.  405, 
and  HaU  v.  AUord,  114  BUch.  165,  72  N.  W. 
137,  38  L.  R.  A.  205,  are  not  in  point  Both 
cases  inv(dv«!  the  right  of  fowling.  Oiddings 
T.  Rogalewski,  158  N.  W.  951,  dealt  with  a 
small  pond  covering  only  20  to  25  acres,  with 
no  tnlet  or  outlet,  entirely  surrounded  by 
lands  of  a  single  owner,  and  it  was  expressly 
stated: 

"The  right  of  the  people  to  fish  in  navigable 
or  meandered  waters  where  fish  are  propagated, 
planted,  or  spread,  and  to  which  they  have  law- 
ful access  by  land  or  water,  even  though  such 
waters  may  superimpose  the  subaqueous  lands 
of  a  private  owner,  £b  not  decided  nor  involved 
here.'' 

It  is  provided  by  section  7694,  O.  L.  1915: 
"That  in  any  of  the  navigable  or  meandered 
waters  of  this  state  where  fish  have  been  or 
hereafter  may  be  propagated,  planted  or  spread 
at  the  expense  of  the  people  of  this  state  or  the 
United  States,  the  p«>ple  shall  have  the  right 
to  catch  fish  with  nook  and  line  during  such 
seasons  and  in  such  waters  as  are  not  other- 
wise prohibited  by  the  laws  of  this  state." 

The  testimony  shows  that  WInans  Lake 
has  been  planted  with  fish  from  the  state  fish 
batdtery  at  Northvllle  If  this  lake  is  nav- 
igable water,  and  I  believe  it  is,  and  it  has 
been  planted  with  fish  at  public  expense,  as 
the  proof  shows  it  has,  then  I  think  the  pub- 
lic has  the  right  to  go  upon  its  surface  and 
ctsercise  the  right  of  fishing,  provided  no 
fast  land  under  private  ownership  and  con- 
trol is  crossed  to  exercise  that  right    It  was 


said  by  this  court  In  Lincoln  ▼.  Davis,  53 
Mich.  375,  19  N.  W.  103,  51  Am.  Bep.  11«: 

"Such  fishing  as  is  done  with  lines  from  boats, 
even  in  narrow  streams,  caanot  be  complained 
of  by  riparian  owners.  The  fish  are  like  any 
other  animals  ferse  naturte,  and  in  this  region 
have  always  been  regarded  as  open  to  capture 
by  those  who  have  a  right  to  be  where  they  are 
captured." 

The  Mil  alleges  and  the  map  shows  a  inib- 
11c  highway  on  the  shores  of  this  lake.  One 
can  step  into  a  boat  from  this  highway  and 
touch  no  part  of  tbe  fftst  land  under  th0 
control  of  plaintlfF.  I  do  not  understand 
that  there  has  been  any  trespass  upon  or 
threatened  trespass  to  the  fast  land  under 
the  control  of  plaintiff.  I  think  the  bill 
should  be  dismissed. 

KUHN,  G  J.,  concurs  with  FELLOWS,  J. 


PEOPLE  V.  WABASH   BY.  C30.     (No.  m) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  NmsANc*  «=>92— CBiKiifAi.  PBosxocnoir 

— EVIDENCB— SOIWOMRCT. 

In  a  proaecutioD  against  defendant  railway 
for  maintaining  a  nuisance  consisting  in  the 
operation  of  a  crane  for  loading  and  unloading 
cars,  undisputed  evidence  held  to  show  that  Uie 
preponderating  character  of  the  n^bborhood 
was  residentiaL 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  {  212.] 

2.  Nuisance,  ®=>62  — "Pdbuc  Nuisancb" — 
Opebation  or  Tbain— Cbimiwal  Liabujtt. 

Where  a  crane  used  by  defendant  railway 
for  loading  and  unloading  cars  was  located  in 
a  district,  the  character  of  which  was  not  pre- 
ponderating residential,  the  operation  of  the 
crane  by  day  and  night,  where  made  necessary 
by  the  demands  of  the  public,  was  not  a  "pub- 
lic nuisance." 

[E^.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §i  153-157. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  or  Common 
Nuisance.] 

Error  to  Becorder's  Court  of  Detroit ;  Ed- 
ward J.  Jeffries,  Judge. 

The  Wabash  Railway  Company  was  con> 
vlcted  of  maintaining  a  nuisance,  and  brings 
error.    Reversed,  and  new  trial  granted. 

Argued  before  KUHN,  a  J.,  and  STONE, 
BIRD,  MOORE,  STEERE.  BROOKE,  and 
FELLOWS,  JJ. 

Beaumont  Smith  ft  Harris,  of  Detroit,  for 
appellant  Thos.  P.  Penniman,  of  Detroit 
(Harry  J.  Dlngeman,  OOtp.  Counsel,  ot  De> 
ttolt,  of  couitsel),  for  the  People. 

KUHN,  O.  J.  The  defendant  was  convlcb- 
ed  In  the  recorder's  court  of  the  dty  of  De- 
troit upon  a  complaint  which  charged: 

That  the  defendant  on  the  29th  of  December, 
1916,  did  "then  and  there  unlawfully  and  wOl- 
fully  allow  a  nuisance  to  exist  on  said  premises, 
consisting  of  the  operation  of  a  crane  for  the 
loading  and  unloadmg  of  cars,  which  operation 
caused  a  loud  and  continuous  noise,  to  the  seri- 
ous annoyance  of  the  neighborhood." 


tts»Tot  othsr  ea««a  te*  same  topic  and  KKY-NUUB&R  In  all  Key-Numbered  SIgnU  and  Indexu 


Digitized  by 


Google 


Mich.) 


PEOPJCE  V.  WABASH  KT.  00. 


997 


The  plea  was  not  gnllty,  and  &e  trial  was 
by  Jury. 

The  crane  in  qaestion  Is  of  an  elaborate 
mechanical  constrnctlon  of  the  overhead  type 
capable  of  operating  a  dam  shell  or  bucket 
adapted  to  the  unloading  of  coal  from  cars. 
It  is  about  75  feet  high,  and  travels  about 
150  feet  In  Its  work  over  a  radius  of  83  to 
84  feet.  It  crosses  five  tracks,  picks  np  the 
coal  from  the  cars,  and  carries  it  to  the  ten- 
ders of  the  engines.  It  also  handles  the  cin- 
ders from  the  cinder  pits.  There  are  six  of 
these  pits  under  the  incoming  tracks  about 
15  feet  deep,  30  feet  long,  and  the  width  of 
two  tracks.  These  pits  are  filled  with  wa- 
ter, and  the  cinders  are  dumped  into  them 
from  locomotives.  From'there  they  are  pick- 
ed up  by  the  crane  and  loaded  into  cinder 
cars.  The  crane  was  constructed  in  1908  ac- 
cording to  a  plan  and  device  approved  by  the 
engineers  of  the  defendant  railroad  as  pro- 
viding the  best  crane  to  be  erected  at  this 
point,  taking  Into  consideration  every  f!actor 
of  railroad  operation;  it  being  considered 
the  most  modem  device  in  use  at  that  time. 

An  idea  of  the  location  of  the  crane  with 
reference  to  the  surrounding  property  can  be 
obtained  from  the  annexed  sketch  of  the  lo- 
cality. 


It  ediows  roughly  the  roundhouse,  machine 
8h<^,  crane,  and  tracks,  and  the  residences  of 
each  one  of  the  people  complaining.  The 
crane  Itself  is  represented  by  an  oblong  figure 
Just  northerly  of  the  railroad  tracks  and 
westerly  of  Harbaugh  avenue  Just  south  of 
Cedar  street.  Westerly  of  the  crane  appears 
another  parallelogram  r^resenting  a  machine 
shop,  storeroom,  boiler  room,  and  certain  of- 
fices. StUI  westerly  of  the  machine  shop,  but 
close  thereto,  is  the  Detroit  roundhouse  of 
the  Wabash  Railway  Company,  devoted  to 
the  customary  use  to  which  a  railroad  round- 
house Is  put.  This  roundhouse  is  continually 
in  active  operation,  and  the  crane  Is  located 
adjoining  thereto,  so  that  the  loading  can  be 
accomplished  what  necessary  on  incoming 
and  outgoing  locomotives  at  a  point  adja- 
cent to  where  they  are  stored  and  repaired. 
The  whole  plant  is  adjacent  to  and  coiven- 
lent  to  the  main  freight  and  switching  yards 
of  the  Wabash,  which  are  Just  across  Har- 
baugh avenue  to  the  east 

It  further  appears  that  the  whole  territory 
surrounding  the  location  of  the  crane  is  a 
network  of  railroad  tracks,  and  in  this  re- 
spect has  not  changed  for  a  period  of  30 
years  or  more.  South  of  the  roundhouse  and 
crane  are  five  tracks  outside  of  the  tracks 
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that  are  used  In  connection  with  the  ronnd- 
hoose  proper,  and  all  of  the  Wabash  aiid 
Pere  Marquette  trains  entering  the  city  pass 
this  point;  the  Delray  station  of  these  two 
roads  being  Just  across  the  tracks  to  th6 
south  and  a  little  west '  of  the  roundhouse. 
The  testimony  showed  that  a  great  number 
of  trains  pass  over  these  tracks  during  each 
24  hours,  as  well  as  over  the  main  tracks  of 
the  Michigan  Oentral  and  Lake  Shore  roads 
operating  'between  Detroit  and  Toledo,  which 
tracks  are  just  to  the  north  as  shown  by  the 
sketch.  South  of  the  west  tracks  and  of  the 
crane  is  located  the  manufacturing  plant  of 
the  Michigan  Gray  Iron  Oastings  Company 
and  between  this  plant  and  Harbaugh  avenue 
is  the  new  and  large  plant  of  the  Detroit 
Steel  Products  Ctompany.  Just  northerly  of 
the  crane  and  machine  shop  runs  Cedar 
street,  east  and  .west,  and  fronting  on  this 
street  facing  the  south  reside  most  of  the  par- 
ties who  appeared  to  testify  for  the  people  in 
this  matter.  In  the  triangle  bounded  by  Har- 
baugh avenue  on  the  east,  Cedar  street  on  the 
south,  and  the  Michigan  Central  Railroad 
trades  on  the  northwest  there  are  only  ten 
houses,  and  across  from  Harbaugh  avenue 
and  east  of  Cedar  street  there  are  only  four 
bouses.  > 

The  trial  Judge  in  a  carefully  stated  charge 
submitted  to  the  Jury  the  question  as  to  what 
was  the  preponderating  character  of  the 
neigbborliood,  whether  it  was  residential  in 
diaracter,  and  Instructed  them  that  unless 
they  found  It  was  of  that  character,  so  as 
not  to  make  the  noise  of  the  operation  of  the 
crane  one  of  the  Incidents  of  a  manufacturing 
or  a  like  district,  their  verdict  would  be  not 
guUty. 

[t]  A  careful  examination  of  this  record 
and  of  the  evidence  offered  on  the  trial  sat- 
isfies us  that  the  court  erred  in  submitting 
this  question  to  the  Jury  and  should  have  di- 
rected a  verdict  for  the  defendant  as  request- 
ed by  it  on  the  ground  that  under  the  undis- 
puted proofs  the  preponderating  character  'of 
this  neighborhood  is  not  residential,  but 
that  it  is  a  railroad  terminal,  and  was  such 
at  the  time  that  the  people  now  living  there 
sought  the  locality  in  whidi  to  live.  The 
character  of  the  neighborhood  Is  not  deter- 
mined by  the  facts  as  to  whether  or  not  there 
are  residences  in  tills  neighborhood,  but  It  is 
rather,  Wbat  is  the  preponderating  diaracter 
of  this  neighborhood?  It  is  through  this  sec- 
tion of  the  city  that  the  mala  arteries  of  rail- 
road traffic  enter  the  great  and  growing  me- 
tropolis of  this  state.  An  examination  of  the 
maps  which  were  submitted  and  introduced 
as  exhibits  and  made  a  part  of  this  record 
discloses  that  this  is  clearly  a  railroad  termi- 
nal. The  operation  of  railroad  trains  in  this 
locality  has  been  incessant,  and  the  erection 
of  this  crane  must  be  said  to  have  only  added 
another  facility  demanded  by  the  increase  of 
this   terminal   and   the   tremendous   growth 


of  this  dty.  We  are  therefore  satisfied  that 
the  neighborhood  itself  cannot  be  said  to  be 
a  residential  neighborhood,  since  the  great 
preponderance  of  its  activity  is  railroading 
and  manufacturing,  and  the' people's  witness- 
es who  came  to  reside  there  must  be  held  to 
have  come  knowing  that  their  homes  would 
be  in  the  center  Of  one  of  the  most  congested 
railroad  terminals  of  Detroit.  Here  the  main 
arteries  of  the  railroads  which  run  between 
Detroit  and  Toledo  and  all  the  trains  of  the 
Pere  Marquette  and  Wabash  systems  con- 
verge to  make  the  station  of  Delray,  vhlcb 
has  been  known  for  years  as  a  railroad  Junc- 
tion. 

[2]  We  are  satisfied  tliat  the  operation  of 
the  crane  by  day  and  night  was  made  neces- 
sary by  the  demand  of  the  public  upon  the 
facilities  of  the  railroad,  and  tliat  under 
these  circumstances  It  cannot  be  said  that  a 
public  nuisance  was  created. 

Being  of  the  opinion,  as  before  stated,  that 
the  trial  Judge  should  have  directed  a  ver- 
dict for  the  defendant,  the  Judgment  will  be 
reversed,  and  no  new  tria}  granted. 


JONES,  Pros.  Atty.,  v.  TUKNER.    (No.  1T2.) 
(Supreme  Court  of  Michigan.     July  30,  1917.) 

iRTOXtOATIHS  LlQUOBS  4s>106(l)  —  REVOCA- 
TION or  LicxKSE— Innocent  Third  Party. 
In  a  bin  to  enjoin  conducting  a  saloon  under 
a  license  claimed  to  be  illegal  and  for  the  can- 
cellation of  the  license,  licensee  could  not  claim 
that  be  was  an  innocent  third  party,  i>rotected 
by  the  face  of  the  record  of  the  township  board 
granting  the  lic^ise  and  approving  his  bond, 
where  be  knew  that  relator,  a  member  of  sucli 
board,  who  was  opposed  to  approving  his  bond, 
had  no  notice  of  the  meeting  at  which  the  t)ona 
was  approved,  and  that  place  was  illegally  filled 
by  a  junior  justice  of  the  peace. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  118.] 

Ostrander,  Brooke,  and  Steere,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Ontonagon 
County,  In  Chancery;  Frank  Shepherd, 
Judge. 

Bill  by  John  Jones,  prosecuting  attorney, 
at  the  relation  of  William  HaU,  against  Alex 
Turner.  Decree  for  plaintlfT,  and  defendant 
appeals.    Affirmed,  with  costs. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  M(X«IE;  STEERB, 
BROOKE,  and  FELLOWS.  JJ. 

Michael  J.  Doyle,  of  Menominee,  for  ap- 
pellant. John  Jones,  of  Ontonagon,  Pros. 
Atty.,  in  pro.  per. 

MOORE,  J.  The  plaintiff  is  prosecuting  at- 
torney of  the  county  of  Ontonagon,  and  as 
such  files  this  bill  of  complaint  at  the  rela- 
tion of.  WllUam  HaU  a  member  of  the  town- 
ship board  of  Stannard  township.  The  bill 
prays  for  injunction  against  conducting  a 
saloon  under  a  license  claimed  to  be  illegal 
and  for  the  cancellation  of  the  license.    From 
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a  decree  In  accoi^ance  wltb  tbe  prayer  of  the 
blU  the  case  Is  brought  here  by  api)eal. 

The  statutory  provisions  material  here  are 
as  follows : 

"The  Buperrlsor,  the  two  Justices  ot  the  peace 
whose  term  of  office  will  soonest  expire,  and 
township  clerk,  shall  constitute  the  township 
board,  any  three  of  whom  shall  constitute  a 
quorum  for  the  transaction  of  business."  C.  I<> 
1897.  i  2348 ;   C.  I*  1915,  {  2122. 

"When  from  any  cause  there  shall  not  be  three 
ot  the  officers  constituting  such  board,  competent 
or  able  to  act,  one  of  tbe  remaining  justices,  on 
being  notified  by  any  member  of  said  board,  diall 
meet  with  any  members  of  the  board,  and  shall 
have  the  same  authority  as  the  other  members 
of  the  board."  O.  L.  1897,  {  2344 ;  O.  L.  1915, 
I  2123. 

There  to  not  ranch  dispute  abont  tbe  facts. 
On  April  lOi  1916,  at  a  meeting  of  the  town- 
ship board  attended  by  the  supervisor,  tbe 
township  clerk,  and  the  two  Justices  of  tbe 
peace,  one  of  whom  is  tbe  relator,  whose 
terms  of  office  would  soonest  expire,  tbe  liq- 
nor  application  of  defendant  Turner  was  con- 
sidered. On  April  14,  1916,  at  a  meeting  at- 
tended by  the  same  men,  two  men  voted  to  ac- 
cept tbe  application,  one  member  voted  no,  and 
one  did  not  vote,  and  the  application  was  de- 
clared carried.  At  a  meeting  of  the  township 
iward  attended  by  the  same  officials  held 
April  28, 1916,  a  motion  to  reject  the  bond  of 
Mr.  Turner  was  carried.  On  tbe  following 
day,  at  a  meeting  attended  by  a  Junior  Jus- 
tice of  the  peace,  the  bond  was  accepted,  Jus- 
tice Kaiser  protesting  that  the  meeting  was 
illegal.  Justice  Hall,  a  senior  Justice  who 
had  attended  all  of  the  previous  meetings, 
was  In  the  township,  and  was  able  to  attend 
this  meeting,  but  bad  no  notice  it  was  to  be 
held. 

The  following  occurs  In  tbe  testimony  of 
tbe  clerk : 

"As  township  clerk  of  Stonnard  township, 
I  did  not  make  out,  or  send  any  notice  to  any 
of  the  board  to  attend  at  a  meeting  that  day. 
There  were  no  written  notices  given  to  attend 
the  meeting  of  the  board  that  day.  Well,  I  was 
simply  come  oat  after.  They  got  me  and  said 
there  was  a  meeting.  Uoyd  Vest  came  after 
me.  I  do  not  know  whether  anybody  went  aft- 
er Mr.  Hall.  •  *  •  I  did  not  have  any  idea 
how  the  township  board  come  to  hold  a  meeting 
on  that  day.  I  was  simply  sent  for.  I  did  aft- 
erwards certify  that  the  bond  passed  upon  by 
the  persons  assuming  to  act  as  Jtownship  board 
that  day  was  duly  approved  by  the  board.  I 
did  that  by  voting  on  it  I  talked  with  the  su- 
pervisor about  filling  it  out" 

The  following  is  taken  from  tlie  testimony 
of  Mr.  Turner : 

"And  at  this  meeting  on  the  28th  with  Messrs. 
Brown,  Hall,  Kaiser,  and  Kopperi  present  they 
either  rejected  this  bond,  or  failed  to  approve 
of  it;  you  knew  that,  on  the  28th  it  was  ap- 
proveid.  I  beg  your  pardon,  it  was  the  29th ; 
they  didn't  approve  it  on  the  2Sth.  I  learned 
that  they  didn't  approve  my  bond  directly  after 
the  meeting  adjourned ;  they  told  me.  It  was 
a  matter  of  considerable  moment  to  me.  I 
simply  asked  them  why,  and  they  said  they 
didn't  know.  I  asked  the  supervisor  why  they 
turned  my  bond  down,  and  he  said  he  didn't 
know.  I  didn't  talk  to  any  of  tbe  others.  I 
understood  froqi  the  supervisor  that  Mr.  Hall 


was  against  it"    "l  knew  that  if  I  was  gntng  to 

Set  a  liquor  license  that  I  had  to  get  it  that 
ay  or  not  at  all.  I  did  not  immediately  get 
busy  among  the  members  of  the  board  to  get  an- 
other meeting,  I  got  busy  to  ^et  counsel.  Coun- 
sel was  to  get  a  new  application  and  present  the 
new  application  before  the  board.  •  •  • 
They  didn't  approve  it  on  the  2Sth,  and  then  I 
knew  that  it  was  up  to  me  to  get  the  bond  ap- 

£  roved,  and  then  I  had  a  conversation  with 
[r.  Brown,  the  supervisor,  and  he  couldn't 
understand  why  some  of  the  board  were  against 
it  I  simply  asked  Mr.  Brown  why  they  turned 
the  bond  down.  Mr.  Kopperi  was  out  on  the 
farm.  I  did  not  talk  about  it  to  Kaiser— ha 
seemed  to  be  against  accepting  my  bond— so  X 
had  it  arranged  with  Mr.  Brown,  the  supervisor, 
that  he  was  to  call  another  meeting  of  the  board, 
and  get  the  bond  approved  so  I  could  get  a  U< 
cense.  I  did  not  talk  with  any  of  the  other  mem- 
bers of  the'  board.  *  *  *  All  the  conversa- 
tion I  had  about  the  bond  was  that  with  the 
supervisor  before  the  meeting.  I  had  not  talked 
with  him  about  calling  in  another  Justice.  I 
had  no  conversation  about  that  I  knew,  how- 
ever, when  I  was  at  this  meeting  and  when  this 
bond  was  brought  up,  that  Mr.  Peterson  was  as- 
suming to  act  as  a  member  of  the  board.  I 
did  not  know  whether  or  not  Mr;  Hall  was  noti- 
fied. I  knew  all  the  time  that  it  was  Hall  and 
Kaiser  that  were  objecting." 

We  quote  from  tbe  brief  of  appellant's 
counsel: 

"When  the  sUte  of  Miohigan  or  its  Attorney 
Qeneral  or  proeecnting  attorney  comes  into  this 
court  OS  a  suitor,  it  or  he,  whether  asserting 
sovereign  prerogative  or  seeking  pecuniary  re- 
lief, is  bound  by  all  the  rules  of  equity  with  a 
few  exceptions,  none  of  which  is  applicable  to 
the  present  controversy.  •  •  •  Equity  will, 
in  the  proceeding  where  the  plaintiff  asks  its 
intercession,  regard  as  done  that  which  'ought  to 
have  been  done,  and  will  treat  the  bond  in  ques- 
tion as  approved  on  April  28,  1916.  The  max- 
im, 'He  that  bath  committed  iniquity  shall  not 
have  equity,'  applies  with  singular  force  to  the 
conduct  of  the  complainant  in  this  case.  'A 
court  of  equity  will  leave  this  complainant,  the 
people  of  tbe  village,  *  *  *  in  the  bed  they 
nave  deliberately  made,  and  to  such  defense  as 
a  court  of  law  may  find  they  are  entitled  to,' 
is  the  language  of  Justice  Grant  in  Common 
Council  V.  Scblich,  81  Mich.  411,  45  N.  W.  996, 
8  L.  R.  A.  851.  *  •  •  An  innocent  third  par- 
ty need  not  look  beyond  tbe  face  of  the  records 
or  the  declaration  in  documents  by  officials  au- 
thorized to  issue  the  same.  All  presumptions 
are  in  favor  of  the  validity  of  the  proceedings." 

.The  record  does  not  disclose  why  the  bond 
was  rejected  on  April  28th.  It  does  disclose 
that  after  It  was  rejected  tbe  defendant 
sought  the  advice  of  counsel;  that  be  knew 
the  relator  Mr.  Hall  was  opposed  to  approv- 
ing his  bond ;  that  he  knew  he  was  not  at  the 
meeting  of  April  29th;  and  that  his  place  was 
taken  by  a  Junior  Justice.  We  think  It  can 
hardly  be  said  he  is  an  innocent  third  party 
who  will  be  protected  by  the  face  of  tbe  rec- 
ord. 

The  pivotal  question  involved  was  so  re- 
cently before  the  court  In  George  v.  Travis, 
185  Mich.  606,  152  N.  W.  207,  h.  R.  A.  1915B, 
408,  that  we  shall  content  ourselves  by  refer- 
ring to  the  opinion  in  that  case. 

The  decree  is  affirmed,  with  costs. 

KUBN,  C.  J.,  and  FELLOWS,  STOND,  and 
BIRO,  JJ.,  concur. 


Digitized  by 


Google 


1000 


163  NOBTHWESTERN  EEJPORTEB 


(Mich. 


OSTBANDBB,  J.  (dissenting).  It  Is  as- 
snmed  that,  except  as  costs  may  be  awarded, 
the  decision  of  thia  cause  will  be  of  no  im- 
portance to  the  parties  thereto.  Defendant's 
license  to  do  business  covered  a  period  which 
expired  last  May.  As,  however,  a  decree  was 
rendered  In  the  court  below  In  December, 
1916  (the  date  not  appe&Hngi,  and  it  Is  con- 
tended that  a  dlffer^it  decree  ought  to  have 
been  given,  and,  as  I  am  unable  to  agree 
with  Mr.  Justice  MOOHE  as  to  the  proper  dis- 
position of  the  contentions  made,  I  state  my 
reasons  for  dlsagreem^at 

The  contention  of  the  plaintiff  rested  and 
rests  upon  the  proposition  that  defendant  Iiad 
no  right  to  conduct  his  saloon  from  May  1, 
1916,  because  his  bond  was  approved  at  an 
informal  meeting  of  the  township  board, 
which  one  of  the  senior  Justices  of  the  peace 
did  not  attend,  and  of  which  meeting  he  had 
no  notice.  It  is  to  be  inferred  from  the  rec- 
ord before  us  that  the  township  board  W.is 
bound  in  law  to  approve  the  bond  which  de- 
fendant presented,  and  that  refusal  to  do  so 
would  have  been  a  breach  of  official  duty. 
niat  senior  justice  of  the  peace  who  wns 
absent  from  the  township  board  meeting  held 
April  29,  1916,  at  which  time  the  bond  was 
approved,  and  who  instituted  this  proceeding, 
testified  upon  cross-examination  as  follows: 

"When  I  votM  not  to  approve  of  that  bond 
on  the  28th  day  of  April  I  didn't  know  that  I 
was  violating  my  oath  of  office  in  so  voting.  We 
bad  been  directed  by  this  circuit  court  tor  the 
county  of  Ontonagon  a  year  ago  to  reconvene 
and  approve  of  the  bond.  I  knew  that  at  this 
meeting  of  the  28th  of  April  a  like  bond  was  be- 
ing snbinitted  for  apurovaL  And  yet  I  voted  no. 
I  thought  we  had  the  authority.  And  I  am  a 
party  m  this  action.  I  started  it  of  my  own 
will  and  my  own  desire,  with  tlie  consent  of  the 
other  justice.  The  other  members  of  the  board 
are  not  anthorizing  me  to  do  this.  I  believe  it 
is  against  the  wish  and  will  of  the  other  mem- 
bers of  the  board.  I  know  that  Mr.  Turner  took 
bis  bond  after  it  had  been  approved,  and  deliver^ 
ed  it  to  the  county  treasurer.  I  know  that  he 
paid  $500  to  the  county  treasurer,  and  I  knew 
that  the  township  t>oard  received  that  $500. 
As  a  member  of  the  township  board  I  never  pro- 
tested against  the  township  receiving  that  $500. 
I  even  acknowledged  receipt  of  the  $500,  and 
knew  that  the  $500  went  into  the  town  treas- 
ury, and  was  then  by  the  township  board  sprat 
in  uie  interests  of  the  town."  ' 

The  prosecuting  attorney,  who  is  the  plain- 
tiff, says  that  two  questions  are  involved: 
(1)  Was  the  action  approving  of  the  bond 
void  so  that  the  license  Issued  was  illegal, 
and  (2)  is  a  bill  for  injunction  against  con- 
ducting the  saloon  and  for  cancellation  of 
the  license  a  proper  remedy?  In  argument, 
after  referring  to  Lewick  v.  Glazier,  116 
Mich.  493,  74  N.  W.  717,  and  Auditor  General 
V.  Sparrow,  116  Mich.  674,  74  N.  W.  881,  he 
says: 

"An  examination  of  these  decisions,  and  of 
other  decisions  to  the  same  eSect,  shows  that  the 
earlier  decisions  have  not  been  modified,  but 
that  this  court  has  held  that  technical  nicety  is 
not  required  in  records  of  township  boards,  and 
that  if  the  contrary  does  not  appear,  it  will  be 
presumed  that  the  meetings  were  regularly  call- 


ed. In  the  present  case,  it  was  proved  on  be- 
half of  the  plaintiff  that  the  meeting  was  in  fact 
not  regularly  called  or  held,  and  was  not  a 
legal  meeting,  and  while,  under  these  later  de- 
cisions, this  court,  from  an  inspection  of  the 
records  alone,  might  presume  the  meeting  to  be 
a  legal  one,  no  sudi  presumption  can  exist  when, 
as  in  this  case,  it  is  conclusively  proved  that 
the  meeting  at  which  it  was  undertaken  to  ap- 
prove the  Turner  bond  was  not  a  legal  meeting. 
While  there  is  no  evidence  in  the  case  that  Mr. 
Turner  was  guilty  of  actual,  intentional  fraud, 
it  nevertheless  does  appear  that  he  was  present 
at  the  meeting;  that  he  knew  that  Messrs. 
Brown,  the  supervisor,  Kopperi,  the  clerk,  and 
Hall  and  Kaiser,  justices  of  the  peace,  constitut- 
ed the  township  board  of  that  township,  and 
knew  that  they  were  not  all  present,  and  had 
sufficient  knowledge  to  give  him  notice  that  this 
was  not  a  legal  meeting  of  the  board.  It  follows, 
therefore,  that  the  bond  pursuant  to  which  Tnr^ 
ner's  license  was  issued  has  never  been  legally 
approved,  and  that  the  county  treasurer  was 
not  authorised  to  issue  a  license  to  him  to  en- 
gage in  the  retail  liquor  business." 

The  jurisdiction  of  equity  in  cases  like  this 
is  confined  to  compelling  the  surrender  and 
cancellation  of  Instruments  wblc^,  illegally 
and  fraudulently  obtained,  nevertheless  are 
evidence  of  apparent  right  to  carry  on  the 
business.  George  v.  Travis,  185  Mich.  597, 
162  N.  W.  207,  U  B.  A.  1916B,  408.  Deftod- 
ant  relied  and  relies  upon  favorable  action 
of  a  pubUc  official  l)ody  in  approving  his  l>ond. 
The  county  treasurer  relied  upon  it  in  issuing 
the  license.  The  favorable  action  of  tlds  offi- 
cial body,  in  this  behalf,  the  defendant  might 
have  compelled.  It  was  in  fact  irregular, 
and,  because  Irregular,  illegal,  action.  Good 
conscience  does  not  demand  that  the  ap- 
parent evidence  which  the  township  board 
was  bound  to  furnish  to  defendant,  and  which 
it  did  furnish  him,  should  be,  because  of  the 
fault  of  the  board,  surrendered  and  canceled. 

The  decree  should  be  reversed,  and  <»e 
entered  dismissing  the  bill. 

BBOOKB  and  STEERE,  33.,  concar. 


PAGENKOFF   v.    PATRONS'    MUT.    FIBB 

INS.    CO.    OF    MICHIGAN.    Limited. 

(No.  122.) 

(Supreme  Court  of  Michigan.     July  20,  1917.) 

I>isuissAL  AND  Nonsuit  «=s>53(l)— Motion 
TO  Dismiss— Sbound— Matter  in  Bab. 
In  suit  by  insured  on  an  award  made  by  an 
adjusting  board,  defendant's  motion  to  dismiss 
because  the  subject-matter  sued  on  had  been  ap- 
pealed to  a  board  of  arbitration,  and  an  award 
made  by  it  which  was  final,  and  because  plain- 
tiff had '  been  extended  and  offered  every  right 
contemplated  by  the  policy,  was  not  within  Ju- 
dicature Act  (Pub.  AcU  1915,  No.  314)  c.  14,  S 
4,  providing  that  aU  questions  heretofore  rais- 
ed by  pleas  in  abatement  or  to  jurisdictian  or  by 
demurrer  shall  be  raised  by  motion  to  dismiss, 
since  the  matters  set  up  in  the  mptioa  were  mat- 
ters in  bar,  and  not  in  abatement. 

Certiorari  to  Circuit  Court,  'Menominee 
(bounty ;  Richard  C.  Flannigan,  Judge. 

Suit  by  William  Pagcioitoff  against  the  Pa- 
trons' Mutual  Fire  Insurance  Company  of 
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Michigan,  Umited,  wherein  defendant  moved 
to  dismiss.  To  review  an  order  overruling 
the  motion,  defendant  brings  certiorari.  Or- 
der afflnhed. 

Argued  before?  KUHN,  0.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORB,  STEKRB, 
BROOKE,  and  FELLOWS,  JJ. 

G.  O.  Lelbrand,  of  Lansing,  for  relator. 
Michael  J.  Doyle,  of  Menominee,  for  respond- 
ent. 

KUHN,  CS.  J.  The  defendant  Is  a  farmers' 
mutual  fire  Insurance  company.  The  plain- 
tiff applied  for  Insurance  theireln  on  June  1, 

1914,  and  on  the  22d  of  May,  1915,  he  made 
another  written  application  for  Increased  in- 
surance, upon  which  iMlldes  were  issued  on 

.  or  about  the  above  dates.  The  articles  of 
association  of  the  defendant  company  pro- 
vide that,  if  the  property  Insured  shali  be 
incumbered  after  such  policy  Is  Issued,  the 
policy  is  void,  unless  the  consent  of  the  pres- 
ident and  secretary  of  the  company  be  in- 
dorsed in  writing  upon  the  policy  and  signed 
by  both  of  tfiem.  A  similar  provision  is 
found  in  the  by-laws  of  the  comi>any.  It  is 
the  dalm  of  the  defendant  that  without  the 
knowledge  or  consent  of  the  company,  and 
In  violation  of  the  provisions  of  the?  policy 
contract,  by  which  the  assured  accepted  the 
Insurance  subject  to  the  articles  of  associa- 
tion and  the  by-laws  of  the  company,  he 
placed  a  chattel  mortgage  on  a  horse  for  $275 
after  the  policy  was  Issued.     On  August  1, 

1915,  defendant  company  received  formal  no- 
tice of  loss  from  the  ptalntlff,  which  for  the 
first  time  disclosed  to  the  defendant  the 
existence  of  the  chattel  mortgage.  In  ac- 
cordance with  another  provision  of  the  ar- 
ticles of  association  of  the  company  an  ad- 
Justing  board  consisting  of  a  director  of  the 
company,  a  member  of  the  grange  to  which 
th^  plaintiff  belonged,  and  a  member  of  a 
nearby  grange  adjusted  the  plaintiff's  loss  at 
?316,  which  was  made  up  of  the  chattel  mort- 
gageid  horse  In  question,  $150,  and  other 
property  loss,  $165.  The  articles  of  assoda- 
tion  also  had  the  following  provlsl<m: 

"Article  VI.  In  case  the  loser  or  the  company 
is  not  satisfied  with  the  findings  of  the  ad- 
justing board,  either  as  to  the  justice  of  the 
claim,  the  validity  of  the  policy,  the  liability  ot 
the  company  or  as  to  the  amounts  and  valua- 
tions as  fixed  by  said  board,  he  or  it,  as  the 
case  may  be,  shall  make  appeal  to  the  board  of 
arbitration  within  thirty  days  from  such  find- 
ings, as  follows:  He  shall  notify  the  secretary 
of  the  company  in  writing  of  such  determina- 
tion to  appeal  and  deposit  with  him  $10.00. 
Within  ten  days  after  giving  such  notice  and 
deposit  the  secretary  shall  notify  the  members 
of  the  board  of  arbitration  and  the  appellant  of 
the  place  and  time  of  hearing,  which  time  shall 
not  De  more  than  thirty  days  from  the  date  of 
appeal.  In  case  the  claim  of  the  loser  shall  be 
sustained,  in  whole  or  in  part,  by  the  board  of 
arbitration,  the  $10.00  deposit  with  the  secre- 
tary shall  be  returned  to  such  loser.  If,  how- 
ever, the  claim  of  the  loser  in  whole  or  in  part 
shall  not  be  sustained  by  the  board  of  arbitra- 
tioB,  then  said  deposit  shaH  be  applied  as  bis 
portioa  of  the  expenses  of  tlte  board  ot  arbi- 


tration and  the  hearing  of  sncfa  appeal.  In  casa 
the  company  desires  to  appeal  from  the  findings 
of  the  adjusting  board  to  the  board  of  arbi- 
tration, the  secretary  shall  notify  such  board 
and  loser  in  the  same  manner  as  is  provided  In 
case  where  the  loser  appeals.  And  no  appeal 
to  such  board  of  arbitration  shall  be  taken  by  ri- 
ther  the  loser  or  the  company  after  the  expira- 
tion of  thirty  days  from  the  date  of  the  findings ; 
but  in  such  case,'  the  findings  of  the  adjusting 
board  shall  he  final  and  conclusive  as  to  both 
the  loser  and  the  company." 

The  company,  not  being  satisfied  with  the 
adjustment,  attempted  to  appeal  therefrom 
to  the  board  of  arbitration,  and  tmder  date 
of  September  16,  1915,  gave  plaintiff  notice 
of  the  said  app^l  by  mall.  On  September 
24,  1915,  the  secretary  of  the  defetidant  com- 
pany notified  the  plaintiff  and  the  members 
of  the  board  of  arbitration  that  the  board 
would  meet  for  the  purpose  of  considering 
plalntlfTs  claim  at  tte  Bancroft  Hotel  at 
Saginaw,  Mich.,  on  Thursday,  October  7, 
1915,  at  1  o'clock  in  the  afternoon.  Mr. 
Doyle,  attorney  for  the  claimant,  attempted 
to  have  the  hearing  postponed  by  writing  a 
letter  to  the  secretary,  and  was  advised  that 
the  board  of  arbitration  only  had  the  power 
to  postpone  action,  and  he  thereupon  request- 
ed  Mr.  Beach,  an  attorney  at  Saginaw,  to 
look  after  the  matter  for  him.  On  October  6, 
1915,  Mr.  Beach  wrote  a  letter  to  the  secret 
tary  of  the  company  which  is  as  follows: 

"Dear  Sir:  I  have  received  a  letter  from 
Michael  A.  Doyle,  of  Menominee,  Michigan,  in 
reference  to  the  claim  of  Pagenkoff  v.  Patrons' 
Mutual  Fire  Insurance  Company,  in  which  Mr. 
Doyle  desires  me  to  have  the  matter  held  open 
for  two  weeks  from  October  7th,  at  1  o'clock, 
as  your  notice  provides  that  the  meeting  will  be 
held  at  the  Bancroft  Hotel  on  Tbarsdoy,  Octo- 
ber 7th,  at  1  o'clock. 

"I  winh  you  would  kindly  let  me  know  if  you 
can  adjourn  this  hearing  for  two  weeks,  and 
Ton  may  fix  the  time  of  bearing  at  my  office, 
No.  212  Bearinger  Building,  Saginaw,  Michi- 
gan, as  you  know  at  the  presrent  time  there  is 
no  such  hotel  as  the  Bancroft,  as  it  has  been 
torn  down,  and  we  would  certainly  have  to  give 
another  notice  and  fix  the  time  ot  hearing  and 
at  some  other  point  in  Saginaw. 

"Kihdly  let  me  know  by  wire  and  oblige, 
"Yours  respectfully,  E.  L.  Beach.'^ 

When  the  members  of  the  board  of  arbi- 
tration arrived  at  Saginaw  it  was  found  that 
the  Bancroft  Hotel  had  been  torn  down  and 
was  in  the  process  of  being  rebuilt.  They 
therefore,  on  October  7,  1915,  at  1  o'clock  in 
the  afternoon,  met  and  organized  on  the  site 
of  the  Bancroft  Hotel,  and  afterwards  ad- 
journed to  Wright's  Hotel,  across  the  street 
from  the  Bancroft  Hotel,  and  there  consider- 
ed plaintiff's  claim,  and  made  an  award  of 
$165.25,  which  was  the  amount  allowed  by 
the  adjusting  board,  minus  the  $150  which 
was  allowed  for  the  chattel  mortgaged  horse. 
Neither  the  plaintiff  nor  any  one  in  his  be- 
half appeared  before  the  arbitration  board. 

Suit  was  brought  by  the  plaintiff  in  the 
circuit  court  based  upon  the  award  made  by 
the  adjusting  board,  and  a  tender  was  there 
made  by  the  defendant  of  $192.40,  the 
amount  of  the  award  of  the  bOard  Of  arbitra- 
tkoa  with  interest  and  costs  to  date,  which 
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was  refused.  The  defendant  thcfreupon  made 
a  motion  to  dismiss  tbe  case  for  the  follow- 
ing reasons: 

"(1)  That  the  subject-matter  sued  upon  bad 
been  submitted  to  the  company's  board  of  ar- 
bitration, and  an  award  made  by  said  board 
which  wag  final  and  conclusive,  and  no  suit  at 
law  could  be  commenced  or  maintained  to  re- 
cover any  further  or  other  sum. 

"(2)  Plaintifl:  had  been  extended  and  offered 
every  right  contemplated  by  the  policy  contract 
declared  upon  in  the  event  that  he  has  not  in 
the  past  availed  himself  of  the  said  rights  and 
privileges  contemplated  by  the  policy  contract 
for  the  settlement  of  disputes  in  the  adjustment 
of  losses." 

The  motion  was  based  upon  the  affidavit  of 
the  secretary  of  the  defendant  company  setr 
ting  forth  the  facts  substantially  as  above 
narrated.  This  motion  was  overruled  by  the 
trial  judge,  and  the  record  la  now  brought 
before  this  court  by  certiorari  to  review  the 
action  of  tbe  circuit  Judge  in  overruling  tbe 
motion. 

We  are  of  the  opinion  that  the  merits  of 
tbe  motion  to  dismiss  are  not  before  us,  or 
that  they  should  have  been  considered  by  the 
trial  court  Section  4,  c.  14,  Act  No.  314, 
Public  Acts  1915  (Judicature  Act)  provides: 

"Demurrers,  pleas  in  abatement,  and  pleas  to 
the  jurisdiction,  are  abolished.  All  questions 
heretofore  raised  by  such  plea  or  demurrer,  shall 
hereafter  be  raised  by  motion  to  dismiss,  or  in 
the  answer  or  notice  attached  to  the  plea;  and 
in  case  such  questions  are  raised  by  answer,  or 
by  notice  attached  to  the  plea,  the  same  may  be 
brought  up  for  determination  by  the  court,  in 
advance  of  the  trial  of  said  cause,  upon  four 
da.vs'  notice  by  either  party.  The  plaintiff  shall 
at' any  time,  either  before  or  after  the  hearing 
of  the  questions  so  raised,  be  entitled  to  amend 
his  pleadings,  so  as  to  meet  the  objections  rais- 
ed thereto,  upon  such  terms  as  the  court  may 
deem  proper." 

Unless  the  matters  set  up  in  this  motion 
to  dismiss  are  matters  which  might  have 
been  raised  by  demurrer,  plea  in  abatement, 
or  plea  to  tbe  Jurisdiction  under  the  former 
practice,  tbey  cannot  be  made  the  basis  of 
a  motion  to  dismiss.  The  declaration  counts 
upon  the  award  of  the  adjusting  boar^  and 
is  not  questioned  as-  properly  setting  up  a 
cause  of  action  on  such  award ;  therefore  this 
motion  does  not  assume  tbe  functions  of  a 
demurrer  under  the  former  pra"ctlce.  While 
the  moti<m,  in  language,  questions  the  ju- 
risdiction of  the  court,  tbat  jurisdiction  is 
questioned  solely  because  of  the  facts  set  up 
in  tbe  motion,  and  which  have  no  tendency 
to  oust  the  court  of  Jurisdiction.  There  is 
nothing  upon  the  face  of  the  record,  or  so 
far  as  disclosed  or  suggested,  which  would 
indicate  that  tbe  circuit  court  for  the  county 
of  Menominee  did  not  have  jurisdiction  over 
the  person  and  subject-matter.  This  motion 
does  not  go  to  the  jurisdiction  of  the  court 
and  saying  ttiat  it  does  in  the  motion  does 
not  make  it  so.  Unless  the  facts  alleged 
show  a  want  of  jurisdiction  of  either  subject- 
matter  or  person,  no  jurisdictional  question 
is  raised.  In  the  instant  case  no  Jurisdic- 
tional question  is  raised  by  the  motipn,  and 


it  cannot  be  regarded  as  a  substitute  for  a 
plea  to  tbe  jurisdiction.  We  are  therefore 
left  to  inquire  whether  the  matters  set  up 
in  tbe  motion  are  such  matiers  as,  under  tbe 
former  practice^  could  be  raised  by  plea  in 
abatement 

An  analysis  of  defendant's  motion,  together 
with  tbe  aflSdavit  upon  which  it  is  based,  dis- 
closes tbat  defendant  Is  insisting  tbat  the 
plaintiff  is  not  entitled  to  recover  upon  tbe 
award  of  tbe  adjusting  board  because  sub- 
sequent to  such  award  another  and  differ- 
ent award  was  made  by  tbe  board  of  arbi- 
tration provided  for  by  tbe  by-laws  of  de- 
fendant If  the  award  of  tbe  board  of  ar- 
bitration Is  a  valid  one  and  binding  upon 
plaintiff,  a  subject  upon  which  we  need  to 
express  no  opinion,  tbe  plaintiff  is  not  en- 
titied  to  recover  on  tbe  award  of  the  adjust- 
ing board.  If  valid,  it  is,  in  our  Judgment, 
a  bar  to  tbe  plaintiff's  right  to  recover,  and 
not  an  abatement  of  his  right  to  proceed. 

Our  attention  Is  called  to  Paccalona  r. 
Peninsula  Bark  ft  Lumber  Co.,  171  Midi.  805, 
137  N.  W.  618,  where  former  adjudication 
was  pleaded  in  abatement.  But  no  question 
of  practice  was  there  raised,  and  the  ques- 
tions presented  were  disposed  of  without 
questioning  tbe  propriety  of  tbe  manner  in 
which  they  were  raised.  Sault  Ste.  Marie 
V.  Minneapolis  R.  Co.,  181  Mich.  681.  151  N. 
W.  649.  Here-  plaintiff  Insists  in  his  brief 
and  oral  argument  that  the  matters  set  up 
in  defendant's  motion  are  matters  which  may 
only  be  disposed  of  on  tbe  trial,  and  cannot 
be  disposed  of  in  this  summary  manner  on 
motion  to  dismiss.  We  think  he  is  correct 
in  his  contention,  and  tbat  we  cannot  and 
ought  not  dispose  of  cases  on  motions  to  dis- 
miss, except  as  provided  in  tbe  Judicature 
Act  This  motion  does  not  come  within  tbe 
provisions  of  the  act,  and  tbe  order  overrul- 
ing it  aliould  be,  and  la  hereby,  affirmed. 


BAYNE  T.  EVERHAM  et  al.     (No.  124.) 
(Supreme  Court  of  Michigan.    July  26,  1917.) 

1.  NEaLioBNCB    *is>44  —  Abchitects  —  Du- 

TTKS  OF. 

An  architect  is  not  a  warrantor  of  his  plans 
and  specifications,  and  where  he  possesses  the 
requisite  skill  and  knowledge,  and  in  the  exer- 
cise thereof  has  used  his  best  judgment,  he  is  not 
Uable  for  defective  plana  and  specifications. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  69.] 

2.  Neolioknck  «=>5C(1)— Abchitects— Dkixo- 
TIVB  Plans— LiABiHTT. 

On  collapse  of  a  building  there  can  be  no  re- 
covery against  the  architect  for  the  death  of  a 
worliman  merely  on  proof  that  tbe  plans  were 
defective,  and  Uiat  the  building  collapsed,  but 
must  show  that  the  architect's  plans  were  fol- 
lowed, and,  in  the  absence  of  such  proof,  ver- 
dict should  be  directed  for  the  architect 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  69.] 
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8.  Master  ajvd  Sebvamt  «=>28S(2),  289(1S)— 
JuBT  Question  —  Abscuption  or  Bibk  — 

C0NTgIBUT0R7   NEQLIOENCE. 

In  an  action  for  the  death  of  a  workman  kill- 
ed on  the  collapse  of  a  building,  brought  against 
the  architect,  owner,  and  contractor,  the  ques- 
tions of  the  workman's  assumption  of  risk  and 
contributory  negligence  held  tor  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  1070,  1106.] 

4.  Mabteb  and  Servant  @=3316(2>  —  Inde- 
pendent Contbactobb— Who  Abb. 

Where  a  landowner  entered  into  an  agree- 
ment with  defendant,  who  was  engaged  in  con- 
structing the  buildings,  which  provided  that  the 
landowner  should  furnish  all  labor  and  material 
for  the  erection  of  a  building,  the  work  to  be 
supervised  by  defendant,  who  was  to  furnish  ap- 
pliances and  was  to  be  paid  a  percentage  on  the 
total  cost,  defendant  must,  as  he  was  given  con- 
trol of  the  work,  be  treated  as  an  indei>ende]lt 
contractor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1243.] 

5.  Tbial  ^s>243— Inconsistent  iNSTRUCTiONa 

In  an  action  for  the  wrongful  death  of  a 
workman  killed  on  the  collapse  of  a  building, 
where  the  court  charged  that  the  company  which 
furnished  the  plans  for  the  building  and  also  the 
steel  was  an  Independent  contractor,  it  was 
improper  to  charge  that  it  was  the  duty  of  the 
landowner  to  furnish  proper  plans  and  flpecifica-. 
tions;  tlie  two  charges  being  inconsistent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  !!  5Qi,  665.] 

&  Appeal  and  Erbob  «=>930(2)— Review— 

PBEStTMPTIONS— EBRONEOUS  INSTBUCTION. 

Where  an  instruction  is  inconsistent  and 
erroneous,  it  will  on  appeal  be  presumed  the 
jury  followed  the  erroneous  portion. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  (  3757.] 

7.  Master  and  Servant  ^s>332(3)— Actions 

— iNaTRUCTIONS. 

Where  a  landowner  engaged  an  independent 
contractor  to  construct  a  building,  and  p«rt  of 
it  collapsed,  killing  a  workman,  the  fact  that 
the  landowner  spoke  to  the  superintendent  plac- 
cfd  in  charge  by_  the  independent  contractor  con- 
cerning a  portion  of  the  building  which  never 
fell  will  not  warrant  a  charge  submitting  to  the 
jury  the  question  whether  the  landowner  assum- 
ed control  of  the  work. 

[Ed.  "Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  §  1276.] 

Error  to  Circuit  Court,  Wayne  County; 
Orlen  S.  Cross,  Judge. 

Action  by  James  H.  Bayne,  administrator 
ol  the  estate  of  Leo  La  Framboise,  deceased, 
against  Melville  B.  Everham,  Thomas  F. 
Cowbey,  and  the  Gabriel  Reinforcement  Com- 
pany and  another.  There  was  a  Judgment 
for  plaintiff  against  all  save  the  last  defend- 
ant, and  the  two  defendants  last  named 
bring  error.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  KUHN,  C.  J.,  and  STONE, 
OSTRANDER,  BIRD,  MOORE  STEERE, 
BROOKE,  and  FELLOWS,  JJ. 

Chamberlain,  Denby,  Webater  &  Kennedy. 
of  Detroit,  for  appellant  Oabilel  Reinforce- 
nent  Co.  Alex,  J.  Oroesbeck  and  Ouy  A.  Mill- 
er, both  of  Detroit,  for  appelant  Cowhey. 
Washington  I.  Robinson,  of  Detroit,  for  ap- 
pellee. 


STONE,  J.  This  Is  an  action  to  recover 
damages  for  the  negligent  killing  of  plaln- 
tlfCs  Intestate  by  the  collapse,  while  under 
construction,  of  a  portion  of  a  reinforced  con- 
crete garage  upon  which  he  was  employed  aa 
a  carpenter  In  making  and  setting  up  tormi 
and  shoring,  used  In  connection  with  the,  con- 
crete work. 

The  defendant  Cowhey  was  the  owner  of 
the  premises,  and,  being  desirous  of  erect- 
ing a  garage  upon  It,  he  hired  an  architect 
named  Molby  to  draw  plans  and  specifica- 
tions for  such  building. 

The  defendant  Gabriel  Reinforcement  Com- 
pany was  In  the  business  of  selling  reinforc- 
ing steel  for  concrete  construction  work.  It 
furnished  the  reinforcing  steel  for  this  build- 
ing amounting  to  between  $1,400  and  $1,500, 
and  was  paid  for  the  same  by  Cowhey's 
check.  Defendant  De  Lange  was  Its  mana- 
ger.   Defendant  Everham  was  the  contracfor. 

From  a  verdict  and  judgment  for  |7,500 
against  defendants  Everham,  Cowhey,  and 
Gabriel  Reinforcement  Company,  the  last- 
named  two  defendants  have  appealed.  De- 
fendant Everham  has  not  appealed,  and  a 
verdict  was  directed  in  favor  of  defendant 
De  Lange. 

The  building  where  deceased  loet  his  liftt 
Is  located  on  the  north  side  of  Lamed  Street 
East,  in  the  city  of  Detroit,  on  a  lot  70  feet 
by  120  feet,  which  runs  back  to  an  alley  par- 
allel with  the  street  The  building  covered 
the  entire  lot  After  consultation  with  the 
architect,  Molby,  and  after  consultation  with 
the  defendant  De  Lange,  defendant  Cowhey 
concluded  to  use  the  Gabriel  system  of  re- 
inforced concrete  construction.  Plans  for 
the  concrete  work,  specifying  the  amount, 
kind,  and  placing  of  reinforcing  rods,  the 
size  and  location  of  beams  and  columns,  and 
the  kind  of  floor  coostructioQ  were  prepared 
by  the  Gabriel  Reinforcement  Company  and 
delivered  by  it  to  Mr.  Cowhey.  These  plans 
were  Introduced  in  evidence  as  Exhibit  i. 
Tracings  and  a  blueprint  showing  the  part 
of  the  building  which  collapsed  are  hereto 
attached.  Both  the  ar<diitect'8  plans  and  the 
steel  reinforcement  plans  were  submitted  to 
the  department  of  buildings  of  the  dty  ot 
Detroit  After  being  in  the  possession  of  the 
department  for  some  days^  they  were  approv- 
ed and  returned  to  Mr.  Cowhey.  No  claim 
of  negligence  was  made  against  defendant 
Cowhey  in  connection  with,  the  employment 
of  either  the  architect  or  the  Gabriel  Gomt 
pany.  After  the  form  of  construction  was 
determined  upon  defendant  Cowhey  made  the 
following  contract  with  defendant  Everham: 

"M.  B.  Everham,  Successor  to  Hanneman  Ever- 
ham Co.,  Contractors,  Reinforced  Con- 
crete Structures,  Detroit,  Mich. 

"Office:   707  Chamber  of  Commerce. 
"Phone  Cherry  223. 

"Aug.  14   1912.    ■ 

"Mr.  Thomas  E.  Cowhey,  809  Jefferson  Ave., 

Detroit  Mich.— Dear  Sir:    I. beg  to  submit  this 
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proposal  for  furnlahliig  machiner;  and  took  to 
build  the  following  work  in  your  garage  build- 
in;;  to  be  erected  in  Eaat  Laxned  St.  near  An- 
toine: 

Reinforced  crete. 
Concrete  walla. 

Concrete  floors  (first  floor  and  basement). 
Second  floor  cement  finish. 
Cinder  fill  on  roof  and  cement  finish. 

"This  work  includes  no  steel  or  iron  work  ex- 
cept reinforcing  iteeL  No  sidewalks  are  in- 
cluded. 

"I  estimate  the  cost  of  material  and  labor  to 
complete  the  above  work  to  be  $9,700.0(),  ezcla- 
slve  of  my  charge  for  doing  the  work.  On  tbia 
estimated  cost  you  are  to  pay  me  3  per  cent,  or 
$291,00,  for  the  use  of  my  machinery  and  equip- 
ment and  for  my  supenrision  of  the  work. 

"My  estimate  of  $9,700.00  as  the  cost  of  this 
work  is  based  on  maUng  the  walls  four  (4)  feet 
deep  below  first  floor  except  at  basement.  You 
are  to  pay  for  all  material  and  labor  required 
in  the  work,  including  one  civU  engineer  superin- 
tendent. Tou  are  to  pay  all  hauling  charges  of 
my  machinery  and  equipment,  and  such  lumber 
as  I  have,  to  the  work.  I  will  pay  for  hauling 
my  machinery  and  equipment  away  from  the 
work. 

"I  will  furnish  without  cost  to  you  such  lum- 
ber and  plank  as  I  bave  on  hand  (except  the 
haoling)  and  all  the  lumber  bought  and  used 
and  resulting  from  the  above-mentioned  work 
shall  belong  to  me.  I  will  pay  for  hauling  lum- 
ber away  from  the  work. 

"If  the  final  coat  of  this  work  should  exceed 
my  estimate  of  $9,7(X>.00,  exclusive  of  my  fee,  I 
agree  that  one-half  of  such  excess  shall  be  de- 
ducted from  my  fee  of  $291.00  and  if  one-half 
of  excess  coat  should  be  $291.00  or  mbre  I  am 
to  get  nothing  for  m^  supervision  of  the  work  or 
the  use  of  my  machmery  and  equipment,  except 
that  I  am  to  get  the  lumber  resulting  from  the 
work,  and  I  am  not  to  be  held  for  more  than 
$291.00  of  excess  cost. 

"If  I  succeed  in  reducing  the  cost  below  my 
estimate  of  $9,7(X).00  you  are  to  pay  me  one-half 
of  such  saving  or  reduction  in  cost  in  addition 
to  the  3  per  cent,  on  estimated  cost  of  $9,700.00, 
and  I  am  also  to  have  the  lumber  used  in  and 
resulting  fr6m  the  wozic 

"KespectfuUy,  M.  B.  Everham." 

The  following  is  in  tbe  handwriting  of 
Thomas  B.  Cowhey : 

"Party  of  the  second  part  agrees  to  complete 
teid  work  by  the  10th  of  October  unless  be  is 
Obstructed  by  some  unforeseen  obstacle  that  is 
not  any  fault  of  his.  Thomas  E.  Cowhey. 

"M,  B.  Everham." 

Everham  was  a  man  of  considerable  ex- 
perience, and  It  is  not  claimed  that  defend- 
ant Cowhey  was  negligent  in  contracting  wiUx 
him  for  tUs  work.  Some  description  of  the 
constmctlim  will  aid  In  understanding  the 
situation. 

The  building  to  be  erected  was  a  two-story 
structure,  with  a  roof  so  designed  that  at 
some  future  time  it  could  be  used  as  a  floor. 
In  the  testimony  upon  the  trial  this  was  re- 
ferred to  mostly  as  the  third  floor,  but  some- 
times as  the  roof.  The  reinforcement  con* 
sisted  of  bars,  rods,  and  .wires  designed  and 
sold  by  the  Gabriel  Company,  whose  sizes  and 
locations  were  prescribed  by  tbe  plan  Ex- 
hibit 2.  The  entire  weight  of  the  structure 
was  carried  by  a  series  of  concrete  columns, 
connected  by  concrete  beams.  The  latter 
carried  the  weight  of  the  floor  slabs  and  the 
load  supported  thereby  into  the  columns. 
TBe  dear  h^ht  of  tbe  first  stotjr  was  about 


14  feet  from  the  floor  to  the  bottom  of  the 
beams  carrying  the  second  floor,  the  collapse 
of  a  part  of  which  caused  the  deceased's 
death.  This  floor  was  supported  by  a  series 
of  transverse  beams,  labeled  "A"  and  "B" 
on  the  plans,  which  rested  at  their  outer  ends 
on  concrete  columns,  and  at  tbe  center  line 
of  the  building  on  a  series  of  similar  col- 
umns. The  dear  span  of  these  beams  was 
about  32  feet,  and  they  were  17  feet  apart 
north  and  south.  None  of  these  beams  felL 
The  columns  at  the  outer  ends  of  the  beams 
were  connected  by  beams  called  lintel  beams, 
which  carried  the  curtain  walls  of  brldk 
forming  the  east,  .west,  and  north  walls,  and 
whidi  were  labeled  "LI,"  "L2,"  etc.  The 
floor  qpaces  between  the  transverse  beams, 
and  referred  to  as  panels,  were  about  17  feet 
span  from  beam  to  beam,  and  were  what  is 
known  as  tile  and  concrete  construction.  In 
this  construction  hollow  tile  6"xl2"xl2"  are 
laid,  end  to  end.  In  parallel  lines,  flat  side 
down,  perpendicular  to  the  supporting  beams, 
and  tbe  rows  4  Inches  apart..  Between  the 
rows  of  tile  reinforcing  rods  are  placed, 
which  run  at  each  end  into  the  supporting 
beams,  and  help  to  support  the  floor.  These 
beams  are  filled  .with  concrete,  and  concrete 

2  inches  deep  is  i>oured  over  the  top  of  the 
tile,  which  Is  merely  a  tUa.  At  the  north- 
west comer,  where  the  acddent  occurred,  the 
plans  called  for  an  elevator  opening,  and  this 
necessitated  the  use  of  beams  of  different 
sixes.  Beams  "tf'  and  "P"  which  ran  north 
and  south,  from  the  rear  wall  to  columns  10 
and  17,  respectively,  were  designed  to  be  about 
16'3"  span,  and  of  the  size  Indicated  in  the 
schedule  attached  to  the  plan.  Beams  "C" 
and  "D"  ran  parallel  to  the  rear  wall,  the 
former  resting  upon  columns  10  and  17  at 
the  south  ends  of  "B"  and  "F,"  and  "D" 
rested  upon  "E"  and  "W"  at  points  between 

3  and  4  feet  from  the  rear  wall. 

The  testimony  of  the  experts  Indicated 
that  "D"  and  "F"'  were  the  weakest  beams, 
and  that  the  weakest  point  was  where  "D" 
joined  "F."  This  .was  the  point  where  the 
structure  failed.  Beam  "F"  in  its  fall  car' 
rled  with  It  «C,"  "D,"  and  "B,"  the  floor  pan- 
el bounded  by  those  four  beams,  the  part  of 
the  floor  west  of  "F,"  and  a  part  of  the  panel 
south  of  "C." 

The  beams  here  in  question  had  been  pour- 
ed six  weeks,  and  the  shoring  had  not  all  been 
removed.  It  is  the  claim  of  the  defendant 
Cowhey  that  there  was  no  negligence  In  re- 
moving the  shoring,  and  that  no  injury  could 
have  resulted  if  the  plans  had  been  proper 
and  had  been  followed,  and  U  the  concrete 
had  been  properly  mixed  in  proportions  pre- 
scribed in  the  i^eciflcatlons.  Tbe  defendant 
Gabriel  Company  dalms  that  the  plans  were 
proper,  but  that  there  was  no  evidence  that 
they  were  followed  either  In  the  mixture  of 
concrete  or  In  the  j^cing  ef  the  steel.  All 
parties  agree  that  the  placing  of  the  steel 
relotorcement^  tbe  design  of  the  same,  ana 
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the  quality  of  the  concrete  are  of  the  great- 
est Importance  In  each  work. 

Work  was  begun  by  defendant  Ererham 
about  August  15, 1812.  It  wlU  be  noted  that 
the  contract  provides  that: 

"You  [meaning  Cowhey]  are  to  pay  for  all  ma- 
terial and  labor  required  in  the  work  including 
one  civil  en^neer  superintendent." 

To  fill  this  place  Eyerbam  hired  a  man 
named  Johnson.  Together  they  laid  out  the 
building,  starting  at  the  front  and  marking 
the  positions  of  the  side  and  center  columns, 
which  were  17  feet  2  Inches  from  center  to 
center.  When  the  rear  panel  was  reached,  It 
was  found  that  the  lot  was  6  Inches  over  120 
feet  In  length,  and  to  cover  the  whole  lot  6 
Inches  were  added  to  the  rear  panel,  which 
bad  the  effect  of  lengthening  the  beams  "B" 
and  "F,"  .without  lengthening  the  steel  re- 
inforcing rods.  It  is  undisputed  that  this 
reduced  the  anchorage  of  the  rods  in  the  col- 
umns, and  reduced  the  strength  of  the  beams. 
Defendant  Bverham  took  charge  of  the  Job, 
built  a  shed  for  his  tools,  bad  his  concrete 
mixer  and  hoisting  engine  brought  to  the  Job, 
and  put  up  his  sign.  The  machinery  was 
placed  and  installed  by  Johnson  and  one 
John  Deppert,  who  at  first  worked  as  engi- 
neer, a  part  of  the  time  as  carpenter,  and 
who  became  foreman  after  Johnson  1^  on 
November  2d.  After  the  foundations  were 
In  defendant  Everham  left  Johnson  In  ac- 
tive charge  of  the  work.  Everham  was  on 
the  Job  sometimes  every  day,  sometimes  four 
or  five  times  a  week,  to  see  how  Johnson  was 
getting  along,  and  how  the  work  progressed ; 
he  did  not  give  orders  as  to  the  way  the 
work  .was  done,  but  reUed  entirely  on  John- 
son. 

After  the  foundations  were  completed,  the 
forms  for  the  columns  and  the  second  floor 
beams  and  floor  'panels  were  put  in  place. 
The  second  floor  was  poured  in  sections,  the 
middle  part  of  the  building  first,  then  the 
rear  end,  including  that  part  that  later  fell, 
and  last  the  front  panels.  The  pouring  of 
the  front  panels  was  finished  October  16th. 
There  being  but  one  hoist  and  one  mixer,  the 
work  could  not  have  been  completed  In  one 
operation.  The  shoring  remained  under  the 
beams  and  panels  for  from  ten  days  to  two 
weeks,  when  a  part  was  taken  out,  and  they 
were  reshored  so  that  there  were  three 
shores  under  each  of  the  long  transverse 
beams,  one  under  "O,"  "D,"  "E,"  and  "F," 
and  some  shores  under  the  floor  panels.  All 
this  was  done  under  Johnson's  supervision. 

After  the  second  fioor  was  reshored,  the 
forms  centering  and  shoring  for  the  third 
floor  were  put  in  place.  Those  for  the  rear 
two-thirds  of  the  building  were  first  placed, 
and  the  concrete  for  that  part  was  poured 
first.  While  this  work  was  in  progress  John- 
am  quit  on  Noveanber  2d.  On  Monday,  Mo- 
yember  4th,  John  Deppert  took  charge  as 
foreman.  Johnson  had  l>een  called  superln- 
t^id^t. .  Ju«t  how  this  change  was  brought 
about  Is  quite  vaguQ  la  the  evi4ence.    Upon 


this  change  practically  the  entire  cbaxge  of 
the  negligence  on  the  defendant  Cowhey'a 
part  is  based,  a  charge  which  he  claims  finds 
no  sui^wrt  in  the  evidenc&  Deppert  contin- 
ued the  work  of  placing  the  steel  for  the 
third  fioor  subject  to  Everham's  instructions 
and  to  the  directions  of  De  Lange,  manager 
of  the  Gabriel  Company.  In  this  work  it  Uf 
the  claim  of  defendant  Cowhey  that  Deppert 
received  no  instructions  from  him.  Deppert 
also  so  testified. 

When  the  steel  was  in  place  for  all  except 
the  front  40  feet  of  the  third  floor,  the  op- 
eration of  pouring  the  concrete  began.  On 
November  16,  1912,  when  about  one  more 
bucket  of  concrete  was  needed  to  finish  the 
third  floor,  and  the  part  in  the  rear  resting 
on  the  beams  "O,"  "D,"  "B,"  and  "F"  had 
Just  been  poured,  the  man  in  charge  of  the 
hoisting  engine  noticed  that  the  shoring  un- 
der "F,"  near  its  Intersection  with  "D,"  was 
bending.  He  called  D^pert,  who  was  on  the 
third  fioor.  When  the  latter  saw  the  con- 
dition of  the  shoring  he  called  the  carpen- 
ters, who  at  the  time  were  at  work  on  the 
second  floor  erecting  forms  and  shoring  for 
the  front  40  feet  of  the  third  floor,  ordered 
them  to  bring  shores  and  wedges  from  the 
second  floor  and  from  the  first  floor,  and 
went  under  the  beam  in  question  on  the  flist 
floor  to  shore  it  up.  Five  carpenters  anc( 
several  laborers  were  at  work  trying  to  shore 
up  beam  "F."  While  they  were  working 
with  great  speed  to  get  the  shores  In  plac^ 
a  quantity  of  concrete,  about  .a  bushel  or 
more,  fell  from  the  bottom  of  the  beatu,  ex-: 
posing'  the  reinforcement  rods.  The  men 
looked  at  the  beam  after  this  fall,  decided  it 
was  safe  to  go  under  the  beam,  returned  to 
their  work,  and  kept  on  working  faster  than 
before.  When  they  had  four  or. five  shores 
in  place,  and  were  raising  another,  the  sec-, 
ond  floor  gave  way  above  them,  and  in  its 
fall  brought  down  the  newly  poured  concrete 
above  it.  Deceased  and  two  or  three  others 
were  caught  and  killed,  and  several  others 
were  injured. 

The  evidence  shows  that  Deppert  had  had 
nothing  to  do  with  the  concrete  work  or  the 
shoring  under  the  second  floor;  his  work 
was  conflned  to  the  third  floor,  and  the  only 
effect  of  his  iterations  lay  in  the  added 
weight  of  wet  concrete  put  upon  the  second 
floor.  This  weight  amounted  to  about  25,000 
pounds  on  the  fioor  that  fell.  The  portion 
which  collapsed  covered  an  area  at  the  north- 
west comer  of  the  building  of  about  285 
square  feet  The  remainder  of  the  building 
stands,  and  Is  in  use  as  originally  con- 
structed. 

Plaintiff's  claim  of  negligence  against  the 
defendants  is  based  upon  three  propositions: 
(a)  That  the  pc«tion  of  the  second  floor 
which  collapsed  wa^  not  properly  "shored" 
up;  (b)  the  concrete  used  in  the  construction 
of  the  second  floor  was  improper;,  (c)  the 
concrete  plans  were  lojipn^^er  an^  insufficient. 
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In  disposing  of  the  case,  we  think  It  nec- 
essary to  treat  the  claims  of  defendant  Ga- 
briel C3onipany  and  defendant  Cowhey  sepa- 
rately, as  their  claims  are  In  some  Instances 
antagonistic. 

[1 ,  2]  Manifestly  the  Gabriel  Company  had 
nothing  to  do  with  the  shoring,  or  the  mix- 
ing of  the  concrete,  and  plaintiff's  claim  of 
negligence  as  against  the  Gabriel  Company 
rests  only  on  the  concrete  plans.  There  was 
a  sharp  conflict  In  the  testimony  of  the  ex- 
perts who  testified  regarding  the  design. 
The  plaintiff  produced  Mr.  Yokurn  and  de- 
fendant Cowhey  Mr.  Adams,  and  both  testi- 
fied that  in  their  opinions  the  design  of  the 
beams  which  collapsed  was  insufficient,  Mr. 
Yokum  testifying  that  the  weakest  beam  was 
stressed  to  the  breaking  point,  and  Mr.  Ad- 
ams that  beams  "B"  and  "P"  would  not  b&re 
carried  the  dead  and  live  load  which  they 
Were  supposed  to  carry,  and  in  bis  opinion 
the  building  would  be  sure  to  fall  down  if 
constmcted  according  to  plans. 

The  Gabriel  Compemy  called  as  an  expert 
Julius  Kabn,  an  expert  of  large  experience 
and  conceded  ability  in  his  profession.  Mr. 
Kahn  made  a  personal  examination  of  the 
portion  of  the  building  which  collapsed,  and 
figured  in  detail  the  stresses  and  strains  on 
the  beams,  etc.  He  testified  that,  while  not 
In  accordance  with  the  Building  Code,  it  was 
such  a  design  as  first-class  engineers  might 
submit,  and  that.  In  bis  opinion,  the  design 
had  nothing  to  do  with  the  collapse,  saying: 
"I  am  absolutely  satisfied  It  did  not."  Such 
was  the  sharp  conflict  of  expert  opinion. 
Here  undoubtedly  was  a  <iuestton  of  fact. 
It  is  the  further  contention  of  the  def«idant 
Gabriel  Company,  and  In  this  we  think  it  Is 
correct,  that  there  was  no  evidence  that  the 
second  floor  was  constructed  according  to 
plans  and  speclflcatlons.  We  have  exam- 
ined the  record  carefully,  and  It  may  be  said 
that  the  plaintiff  produced  no  testimony*  of 
any  kind  to  prove  that  the  building  was  ac- 
tually or  substantially  built  according  to  the 
design. 

Defendant  Everham  was  called  to  the 
stand  by  plaintiff,  and  In  the  course  of  his 
examination  identified  the  concrete  plans  as 
having  been  on  the  Job  In  the  possession  of 
Johnson;  and  while  It  is  true  that  he  an- 
swered "Yes"  to  a  general  question  to  the 
effect  that,  in  so  far  as  he  was  able  to  see, 
the  work  was  being  done  properly  and  ac- 
cording to  plans  and  specifications,  when 
his  attention  was  challenged  to  this  on 
cross-examination,  he  then  stated  several 
times  that  he  did  not  know  whether  the 
building  was  constructed  according  to  the 
concrete  plans  or  not  Bte  did  not  know  the 
proportions  In  the  mixture  of  concrete.  He 
did  not  know  the  size  of  tiie  beams,  the 
placement  of  steel,  or  any  of  the  details  of 
the  construction  work.  Everham  testified 
that  it  would  not  be  in  his  province  to  find 
fault  with  Johnson's  work,  be  stating  tliat 


it  was  a  part  of  the  second  floor  wldch  col- 
lapsed, and  that  Johnson  knew  all  about  its 
construction ;  and  he  testified  repeatedly 
that  he  knew  nothing  about  It  Johnson  was 
not  called  as  a  witness  In  the  case.  Neither 
defendant  Cowhey,  the  owner,  nor  any  of 
the  workmen  produced  as  witnesses  testified 
that  the  building  was  constructed  according 
to  plans  and  specifications,  and  it  is  urged 
that  naturally  they  would  not  be  able  to  tes- 
tify regarding  such  matters. 

It  is  urged  by  said  defendant  that,  not 
only  Is  the  record  barren  in  this  respect,  but, 
on  the  other  hand,  there  was  most  convinc- 
ing evidence  that  the  plans  and  speclflcatlons 
were  deviated  from  In  respects  which  were 
of  necessity  vital. 

1.  The  ^edficaUons  called  for  concrete 
one  part  of  cement,  two  of  sand  and  four  of 
gravel,  called  in  the  record  the  "1,  2,  4  mix- 
ture." The  plaintiff  produced  the  witness 
Holsenbeck,  who  ran  the  mixer,  and  there 
is  no  contradiction  of  his  testimony  In  the 
record.  He  stated  that  the  mixture  was  one 
part  of  cement  to  eight  parts  of  gravel  at  the 
minimum.  It  was  probably  a  much  leaner 
mixture.  The  plaintiff's  expert  witness  char- 
acterized this  mixture  as  "ridiculous,"  esti- 
mating It  to  be  somewhere  around  half  as 
strong  as  the  specifications  called  for.  Mr. 
Adams  gave  substantially  the  same  opinion, 
while  Mr.  Stoddard,  from  the  testing  labo- 
ratory, said  it  would  not  be  over  one-quarter 
as  strong.  The  gravel  used  contained  an  ex- 
cess of  sand,  which  weakened  the  mixture, 
and  actual  tests  for  compressive  strength 
of  the  very  concrete  Involved  In  the  failure 
showed  474  pounds  per  square  Inch  to  SS& 
pounds,  while,  If  properly  mixed  (1,  2,  4 
mixture),  the  compressive  strength  would 
have  been  2,200  to  2,400  pounds  and  over  at 
the  time  of  failure.  In  fact,  there  may  be 
said  to  be  a  seeming  unanimity  In  the  testi- 
mony regarding  the  poor  quality  of  the  con- 
crete used.  The  opinion  of  the  experts,  the 
tests  made  In  the  laboratory,  as  well  as  the 
evidence  of  the  man  who  mixed  It,  show 
conclusively  that  the  concrete  was,  In  fact, 
only  from  one-quarter  to  one-half  as  strong 
as  It  should  have  been,  if  mixed  In  the  pro- 
portions called  for  In  the  spedflcations. 

2.  The  testimony  also  showed,  without  dis- 
pute, that  the  building  itself  was  six  inches 
longer  than  the  plans  called  for;  and  de- 
fendant Everham,  the  only  witness  who  tes- 
tified, on  the  subject,  stated  that  the  whole 
of  the  additional  six  inches  was  accounted 
for  by  lengthening  the  last  panel,  which  was 
the  one  that  failed.  The  attention  of  the 
Gabriel  Company  was  not  called  to  this  aur» 
plus  of  length,  and  the  reinforcing  bars  were 
not' lengthened  out  to  correspond.  The  wit- 
ness said  tiiat  Johnson  was  to  attend  to 
tills,  and  be  also  stated  that  he  did  not  think 
this  was  done.  It  is  apparent  that  the  effect 
of  lengthening  out  this  panel  was  to  de- 
crease the  amount  of  anchorage  and  mate 
rlally  weaken  the  beaina 
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3.  It  Is  altto  ancontradlcted  tbAt  steel  was 
omitted.  The  wltneM  Deppert  tesUfled,  and 
In  tUs  be  waa  uncontradicted,  that  certain 
pieoes  of  steel  Intended  for  use  In  the  sec- 
ond floor  were  found  on  the  Job  after,  all'  of 
the  second  floor  had  been  poured.  He  tea- 
tlfled: 

"It  was  in  the  way,  aitd  we  piled  it  up  dose 
to  the  brick  wall  in  the  froQt  part  of  the  build- 
ing." 

Mr.  Kahn  testified  that  he  had  made  a 
careful  examination  of  the  beams  and  col- 
umns of  the  building  after  the  collapse.  It 
was  poured  as  a.  monolithic  mass,  and  by 
examining  the  perforatlcas  in  thei  columns 
he  could  determine  the  number  of  steel  rods 
in  each  beam,  and  also  Just  where  the  bars 
were  placefd,  L  e.,  distance  iCrom  top  to  bot- 
tom. He  testified  that  beam  "B"  called  for 
three  bars  according  to  the  plan,  but  only 
two  bars  were  placed  therein.  In  beam  "F" 
the  continuity  bar  was  omitted.  Thei  canti- 
lever bar  was  omitted  in  "t2."  He  testified 
that  this  "materially  decreased  the  efficien- 
cy of  the  beam,"  and,  in  his  opinion,  was 
one  of  the  causes  of  the  failure  of  the  build- 
ing. 

4.  Steel  misplaced.  By  the  same  method 
Mr.  Kahn  testified  that  he  was  enabled  to 
determine  that  steel  bars  had  beefn  badly 
misplaced  In  beam  "F";  that  a  steel  bar. 
If  intended  to  act  in  compression,  must  be 
placed  near  the  top  of  the  bebm ;  If  for  ten- 
sion, near  the  bottom ;  and  that  a  deviation 
from  Its  proper  placement  materially  reduced 
Its  effectiveness.  He  teistlfled  that  the  dis- 
tance from  the  top  bar  to  the  bottom  should 
have  been  12  inches;  actually  It  was  only  7 
Inches,  "reducing  the  effectiveneiss  of  the 
beam  at  that  place  pretty  near  80  per  cent." 
This  testimony  relates  to  the  beam  claimed 
to  have  been  the  first  to  fail,  and  is  not  con- 
tradicted on  the  record. 

The  Qabriel  Company  moved  for  a  direct- 
ed verdict  at  the  close  of  the  evidence,  and 
the  grounds  covered  the)  foregoing  as  well  as 
other  points.  It  also  presented  requests  to 
diarge  along  the  same  Una  The  trial  Judge 
overmled  the  motion,  refusetd  the  reauests, 
and  sabmitted  the  case  to  the  jury.  In  so 
doing  the  court  left  to  the  Jury  to  determine 
Whether  the  plana  had  be^  substantiaUy  fol- 
lowed, and  charged  that  it  was  the  duty  of 
the  Gabriel  Company  to  furnish  proper  and 
sufficient  plans. 

It  is  strenuously  urged  by  the  Oabriel  Com- 
pany In  support  of  appropriate  assignments 
Of  error  that  an  engineer  or  architect  cannot 
be  held  responsible  for  the  collapse  of  a 
building,  unlets  his  plans  have  been  substan- 
tially followed.  It  is  urged  that  there  is  no 
testimony  showing  that  the  concrete  plans 
were  actually  followed,  or  substantiaUy  fol- 
lowed, in  the  construction  at  the  portion  of 
the  building  which  actually  fell;  that,  on 
the  contrary,  the  testimony  shows  that  the 
plans  and  specifications  were  delated  from 
la  material  and  vital  reapecta  wUcb  might. 


and  probably  did,  cause  the  collapsa  It  la 
urged  that  it  is  elementary  in  principle  to 
say  that  the  plaintiff  must  show  (1)  not  only 
defective  plana,  but  also  (2)  that  those  de- 
fective plans  were  put  into  execution,  caus- 
ing (3)  the  collapse  of  the  structure,  and 
that,  if  plaintiff  supplies  proof  of  (1)  and 
(S),  Ignoring  (2),  he  does  not  make  a  case; 
that  plans  may  be  defective  and  a  building 
collapse,  but  the  connecting  link  between 
cause  and  effect  remains  to  be  supplied;  and 
that  Jolmson,  the  superintendent  who  actual- 
ly constructed  the  second  floor,  knew  all 
about  It,  but  was. not  produced  as  a  witness, 
and  no  other  witnesses  were  called  to  suwly 
this  evidence. 

Counsel  for  the  Gabriel  Company  called 
attention  to  liake  v.  McElfatrick,  139  N.  Y. 
349,  84  N.  E.  822.  In  that  case  damages  were 
sought  against  an  architect  for  defective 
plans  and  spedflcations  furnished  by  him 
for  the  erection  of  a  theater  building.  The 
sole  defect  complained  of  was  in  the  plan  of 
the  proscenium  arch.  This  was  desigrned  to 
rest  upon  what  is  known  as  stone  skewbacks. 
Their  office  was  to  furnish  a  firm  foundation 
for  the  arch,  and  distribute  its  thrust  over 
a  large  area  of  the  abutments.  Instead. of 
using  stone  skewbacks,  brick  was  substituted. 
The  trial  court  permitted  the  plaintiff  to  re- 
cover, and  the  Supreme  Court  affirmed  the 
Judgment  of  the  trial  court  "Hie  Court  of 
Appeals,  however,  held  that  plaintiff's  com- 
plaint should  have  been  dismissed  upon  the 
ground  of  a  failure. to  prove  that  the  arch 
was  biillt  in  substantial  compliance  with  the 
plans  and  specifications  furnished  by  the  de- 
fendants.   The  court  sold: 

"The  trial  Judge  held  that  there  was  Bufficient 
evidence  to  support  a  finding  that  the  arch  fell 
on  account  of  the  omif>sion  of  the  stone  skew- 
backs,  and  he  submitted  tbut  question  to  the 
jury,  with  the  instruction  that  if  they  so  found 
the  plaintiff  should  not  recover.  But  we  think 
it  was  error  to  submit  this  question  to  the  de- 
cisioD  of  the  Jury.  When  it  was  conceded  that 
the  plaintiff's  assignor  had  not  followed  the 
plans  in  this  respect,  and  it  appeared  that  the 
failure  to  put  in  the  stone  skewbacks  may  have 
caused  the  loss,  which  the  plaintiff  is  seeking  to 
impose  upon  the  defendants,  they  were  entitled 
to  a  ruling  as  a  matter  of  law  that  the  plaintiff 
could  not  recover,  and  the  complaint  abouid 
have  been  dismissed.  *  *  *  It  is  not  neces- 
sary to  hold  that  a  literal  performance  of  the 
condition  was  required.  A  variance,  confessedly 
immaterial,  or  a  dapartnr«  from  the  plans  in  a 
separate  and  independent  ^art  of  the  building, 
having  no  structural  relation  to  the  defective 
member,  would  present  a  different  case  for  our 
consideration.  But  where  the  variance  is  not 
disputed,  and  involves  the  integrity  of  the  mod* 
of  construction  of  the  affected  part,  and  is  so  far 
material  that  it  may  have  "been  the  direct  cause 
of  the  injury  for  which  the  owner  seeks  to  hold 
the  architect  responsible,  it  must  be  held,  we 
think,  that  the  plaintiff  has  failed  to  establish 
the  cause  of  action  upon  which  he  relies." 

To  the  same  effect  see,  also,  Clark  vi  Pope, 
70  111,  128-132. 

It  la  also  urged,  and  we  think  with  much 
foroe,  that  the  court  erred  in  Its  charge  to 
the  Jury  covering  the  duties  of  the  Gabriel 
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Reinforcement  Company  with  reference  to 
the  so-called  concrete  plans.  Among  other 
things,  the  court  charged  the  Jury  as  follows: 

"It  was  the  duty  of  the  said  Gabriel  Rein- 
forcement Company  to  use  due,  proper,  and  rea- 
sonable care  and  caution  and  prudence  to  fur- 
nish reasonable,  safe,  proper,  and  accurate  de- 
si^s,  plana,  drawings,  and  specifications,  which 
plans,  drawings,  and  specifications  sbonld  have 
contained  the  proper,  necessary,  and  practical 
knowledge,  information  and  directions  for  the 
proper  construction  of  the  said  building,  and 
to  acqnaint,  specify,  Itemize,  and  describe  in  de- 
tail the  necessary  and  proper  sizes  and  dimen- 
sions for  the  beams,  panels,  and  columns  to  be 
used  in  the  construction  and  erection  of  said 
building,  so  that,  when  said  building  was  being 
constructed  and  maintained,  the  said  beams, 
panels,  and  columns  would  hold  and  maintain 
the  load  and  weight  designed  to  be  placed  upon 
said  beams  and  panels  of  said  building  in  rea- 
sonable safety  and  security." 

"It  was  the  duty  of  the  said  defendant  the  Ga- 
briel  Reinforcement  Company  to  furnish  plans 
which  would  specify  and  direct  the  use  of  rea- 
sonably safe,  secure,  and  proper  steel  bars  and 
rods  to  be  used  in  the  anchorage  used  in  the 
constroction  of  said  building."    . 

In  Corpus  JHirls,  rol.  S,  p.  209,  the  rule  Is 
stated  as  follows : 

"In  the  preparation  of  plans  and  specifica- 
tions, the  architect  must  possess  and  exercise  the 
care  and  skill  of  those  ordinarily  skilled  in  the 
business;  if  he  does  so,  he  is  not  liable  for 
faults  in  construction  resulting  from  defects  in 
plans,  as  his  undertalring  does  not  imply  or  guar- 
antee a  perfect  plan  or  a  satisfactory  result,  it 
bein^  considered  enough  that  the  architect  hmi- 
self  IS  not  the  cause  of  any  failure,  and  there  is 
no  implied  promise  that  miscalculations  may  not 
occur." 

This  conrt  has  held  that  the  responsibility 
of  an  architect  does  not  dUfer  from  that  of  a 
lawyer  or  physician.  When  he  possesses  the 
requisite  skill  and  knowledge,  and  In  the 
exercise  thereof  has  used  his  best  judgment, 
he  has  done  all  the  law  xequlres.  The  archi- 
tect is  not  a  warrantor  of  his  plans  and  spec- 
Iflcatloos.  The  result  may  show  a  mistake 
or  defect,  although  he  may  hare  exercised  the 
reasonable  skill  required.  Chapel  v.  Clark, 
117  Mich.  638,  76  N.  W.  62,  72  Am.  St  Rep. 
687. 

We  think  there  was  error  In  the  charge  of 
the  court  as  above  Indicated,  and  it  seems 
very  clear  to  us  tiiat  upon  the  condition  of 
tills  record  the  defendant  Gabriel  Reinforce- 
ment Company  was  entitled  to  a  dlrecteQ 
verdict  in  Its  favor. 

[t]  We  are  of  opinion,  however,  that  the 
questions  of  assumption  of  risk  and  contrib- 
utory negligence  of  the  plaintlfCs  decedent 
were  questions  for  the  jury,  under  proper  In- 
structions. He  could  not  properly  be  charged 
with  knowledge  of.  the  existing  conditions. 

[4]  What  we  have  said  of  bad  concrete  and 
omission  and  misplacement  of  steel  (for  all  of 
which  defendant  Everham  was  directly  re- 
sponsible) Is  as  applicable  to  defendant  Cow- 
liey  as  to  the  other  appellant,  and  it  is  un- 
necessary to  repeat  the  statements.  We  have 
no  donbt  that,  nnd«r  our  own  holdings,  the 
defendant  Everham  'was  an  Indepehdoit  con- 
tnetor.    9be  rule  npoa  thftt  subject  la  .w«ll 


stated  in  Bissell  v.  Fordi  176  IDch.  at  page 
73,  141  N.  W.  860,  and  In  other  recent  cases, 
among  which  may  be  mentioned  Wright  t. 
Mfg.  Co.,  124  Mich.  91,  182  N.  W.  829,  60  Lw 
R  A.  495;  Lenderink  v.  Village  of  Rockford, 
185  Mich.  631,  98  N.  W.  4;  Burns  v.  Micb. 
Paint  Co.,  152  Mich.  613,  116  N.  W.  182,  16 
li.  R.  A.  (N.  8.)  816;  Kilte  v.  Suparvisow,  162 
Mich.  646,  127  N.  W.  821. 

[E,  8]  We  think  the  charge  of  the  court  wttb 
reference  to  the  duty  of  defendant  Cowhey 
was  inconsistent  The  Jury  was  correctly  in- 
structed that  the  Gabriel  Company  was  an 
Independent  contractor  as  to  defendant  Cow- 
hey, but  we  think  that  was  Inconsistent  with 
the  charge  In  which  the  court  instructed  the 
Jury,  "I  charge  you  that  it  was  the  duty  of 
the  defendant  Thomas  P.  Cowhey  to  furnish 
•  •  •  proper  plans  and  spedflcatlons ;" 
an'd  we  think  the  latter  charge  was  wrong  aa 
matter  of  law,  and  the  question  should  not 
have  been  submitted,  and,  being  Inconsistent 
with  the  other  part  of  the  charge,  falls  with- 
in the  rule  which  we  have  frequently  recog- 
nized, that  the  court  will  assume  that  the 
erroneous  part  of  the  charge  was  followed 
by  the  Jury. 

[7]  The  thirty-first  assignment  of  error  of 
defendant  Cowhey  Is  well  taken.  It  la  to  the 
effect  that  the  conrt  erred  In  charging  the 
Jury  as  follows : 

"I  charge  you  that  if  you  believe  from  the  evi- 
dence in  this  case  that  said  defendant,  said  Cow- 
hey, let  the  contract  for  the  building  of  the  ga- 
rage to  different  contractors,  and  that  daring  the 
progress  Cowhey  reserved  to  himself  certain 
control  of  the  manner  of  executing  the  work, 
and  assumed  control  of  the  work,  or  some  part 
of  it,  and  that  by  reason  of  said  control  and  in- 
terference on  hiB  part  the  said  injury  ensued, 
whereby  said  plaintiff's  intestate  was  killed, 
while  exercising  due  care  on  his  part  then  yoa 
should  find  said  Cowhey  guilty  and  plaintiff  is 
entitled  to  a  verdict  agamst  him." 

We  think  we  speak  nnderstandlngly  when 
we  say  that  there  Is  no  evidence  to  warrant 
submitting  the  question  to  the  Jury  whether 
defendant  Cowhey  gave  orders  an'd  aasomed 
and  exercised  control  over  the  method  of  do- 
ing the  work.  The  only  testimony  looking 
in  that  direction  was  that  ot  defendant  Ever- 
ham, who  testified  to  a  conversation  which  he 
claimed  to  have  heard  between  defendant 
Cowhey  and  Deppert  upon  November  4, 1912, 
when  he  found  them  together  on  the  second 
floor.  One  cannot  read  this  record  without 
being  satisfied  that  defendant  Everham  was 
rery  unfriendly  to  the  defendant  Cowhey,  but 
undoubtedly  the  question  of  the  weighJlr  of 
his  testtmony  would  be  for  the  Jury;  but,  as 
we  have  said,  the  only  testimony  wfaidi  he 
gave  tmdlng  to  ooaneM  aeCendant  Cowber 
with  Deppert  was  as  to  th/e  claimed  coaver* 
satlon  of  November  4,  1912,  wtdfih  related  to 
a  different  part  of  the  buOdtig,  to  wit  the 
front  of  the  building,  wbieb  never  fell,  and 
It  had  no  connection  wlUi  that  patt  of  tin 
building  wUdi  did-  £aU.  W«  'tiUnk  the  court 
should  not  fahve  Butanltted  to  the  Jvry  tile 
qoeatlon  whether  defendant  Oowh^  placed 
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Depiiert  In  charge  of  the  work.  We  find  no 
evidence  to  snpport  the  claim  or  to  warrant 
the  submitting  of  that  question;  and  there 
was  positive  evidence  to  the  contrary.  That 
such  portion  of  the  charge  was  prejudicial  to 
the  rights  of  defendant  Cowhey  cannot  be 
doubted  In  the  light  of  this  record. 

Upon  the  whole  record  we  are  of  the  opin- 
ion that  the  Judgment  as  to  both  appellants 
was  a  miscarriage  of  Justice. 

For  the  errors  pointed  out,  the  Judgment  of 
the  court  below  as  to  both  of  the  appealing 
defendants  la  reversed,  with  costs,  and  a  new 
trial  ordered. 


HAIiLOBAN  V.  MICHIGAN  RY.  OO. 

(No.  90.) 

(Supreme  Court  of  Michigan.     July  28,  1917.) 

1.  Tbial  <S=119— Akoument  or  Counsel. 

After  the  court  has  nilml  that  the  plaintiff's 
decedent  was  contributorily  negligent  as  a  mat- 
ter of  law,  it  is  error  for  plaintiff's  counsel  to 
argue  to  the  jury  the  question  of  owtributory 
negligence. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  284.] 

2.  Eailboads   «=9339(2)  —  Operation— Iiwu- 
ME8  to  Tbavelebs— "Gross  Nbolioenck." 

Antecedent  negligence  in  operating  interur- 
ban  car  at  exccRsire  speed  even  though  great, 
is  not  "gross  negligence,"  where  motorman  used 
every  reasonable  effort  to  avoid  the  accident 
after  contributory  negligence  of  the  injured 
party  was  discovered. 

[Ed.  Note.— For  other  oases,  see  Railroads, 
Cent.  Pig.  i  1085. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Gross  Negligence.] 

8.  Railboads   ®=3350(1''?)— Opebation— Inju- 
BDBS  TO  Tbavei:.ebs  —  CoNTMBtrroBT  Negli- 
GKNCB— Evidence. 
Evidence  held  to  present  a  jury   question 

whether  plaintiff's  decedent  killed  by  an  inter- 

urfaCLU  car  was  contributorily  negligent 
[Ed.   Note. — Tor  other  cases,   see  Railroads, 

Cent.  Dig.  S  1166.] 

4.  Razlboads  •=>346(6)— Tnjttbibs  to  'niAV- 

ELEBS  —  CONTBIBUTOBT    NEOUOENCK  —  PBK- 
BUMPnONS, 

While  failure  to  stop,  look,  and  listen  before 
driving  upon  an  interarban  crossing  is  na  a  rule 
strong  and  generally  controlling  evidence  of  con- 
tributory negligence  where  injury  results,  the 
rule  is  not  imperative  in  all  coses. 

[Kd.  Note. — For  other  cases,  see  Railroads, 
Cent.  IMg.  1 1122.] 

Error  to  Circuit  Court,  Kent  County; 
Harvey  Tappan,  Judge. 

Action  by  John  M.  Halloran,  as  adminis- 
trator of  the  estate  of  Albert  Brog,  deceased, 
against  the  Michigan  Railway  Company.  To 
review  a  Judgment  for  plaintiff  and  order 
overruling  motion  for  new  trial,  defendant 
brings  error.  Reversed,  and  new  trial 
granted. 

Argued  before  KUHN,  0.  J.,  and  STONHJ, 
OSTRANDER,  BIRD,  MOORE,  STEERE, 
BROOKE,  and  FBIiOWS,  JJ. 

Mechem  ft  Mechem,  of  Battle  Creek,  for 
appellant  McKenna  &  Herman,  of  Grand 
Rapids,  for  appellee. 


STEERED  J.  PlalntUTs  Intestate,  Albert 
Brog,  was  struck  and  Instantly  killed  by  one 
of  defendant's  south-bound  Intemrban  cars 
at  a  hl^way  crossing  In  the  village  of  Molina, 
Mich.,  shortly  before  2  o'clock  In  the  after- 
noon of  June  12,  1915,  and  this  action  wa» 
brought  by  plalntifl  under  the  Instant  death 
act  to  recover  damages  resoltUig  to  deceased'* 
estate. 

MoUne  is  a  small  village  located  a  Uttle 
over  16  miles  south  of  the  dty  of  Grand 
Haplds,  through  which  defendant's  line  be- 
tween Grand  Rapids  and  Kalamazoo  runs  up- 
on a  private  right  of  way,  except  where  it 
crosses  streets  and  highways.  Its  cars  are 
operated  under  electric  power  conducted  to 
them  by  a  third  rail,  except  In  streets,  high- 
ways, and  places  not  ln(daiKd,  where  a  trolley 
wire  Is  used. 

At  the  time  of  the  accident  this  line  had 
be«>  recently  completed,  and  In  operation 
Uttle  less  than  a  month.  Defendant  was- 
then  operating  dally  over  the  line  35  so- 
called  "trains,"  17  running  north  and  IS 
running  south,  a  train  consisting  of  but  a 
single  car.  Three  of  these,  running  dally 
eadi  way,  were  fast  trains  called  "fliers" 
and  did  not  stop  at  Mcdlne.  The  car  which 
caused  the  accident,  numbered  800,  was  a 
modern  type,  heavy,  Interurban  passenger 
car  68  feet  long,  14  feet  high,  9  feet  8  lnche» 
wide,  weighing  73  tons,  having  a  vestibule, 
day  coach,  chair  car  department,  smoking 
room,  and  baggageroom  separated  by  parti- 
tions, with  air  brakes,  gong,  whistle,  eta  It 
ran  as  a  flier  train,  known  as  No.  68,  due  to 
leave  Grand  RaiHds  at  1'.30  and  arrive  at 
IBJilamazoo  at  2:40  p.  m.,  a  run  of  49.72 
miles.  It  was  in  duurge  of  Motonnan  Kenyon 
and  Conductor  Calataan,  recognized  as  com- 
petent and  experienced  men  in  their  line  of 
duty.  The  car  was  about  three  minutes  late 
In  passltag  Moline.  The  testtimmy  as  to  its 
speed  at  tbe  time  of  the  accident  and  shortly 
before  is  in  dlsputa  Plaintiff  claimed  and 
introdneed  testimony  tending  to  show  it  was 
running  at  a  speed  of  from  70  to  75  mUes  an 
hour.  Kenyon  tbe  motorman  testified  he  was 
going  through  Mdine  at  46  or  60  miles  an 
hour,  and  had  been  going  from  55  to  60  miles 
an  hour,  that  he  ran  760  feet  after  striking 
deceased,  and  estimated  he  had  retarded  tho 
speed  of  the  car  with  the  emergeney  brake 
10  to  15  miles  an  hour  before  he  struck  him. 

Of  the  environments  of  the  accident  it  was 
shown  that  about  140  feet  west  of  defendant's 
track  the  Grand  Rai^ds  &  Indiana  Railroad 
muB  practically  parallel  for  some  distance, 
and  still  fuitiier  west,  beyond  the  Grand  Rap- 
Mb  ft  Indiana  trade,  is  the  prlndpai  street  of 
the  vlllase  of  Mollue,  extending  for  about 
a  block  north  and  south,  open  on  tbe  east 
side  to  defendant's  railway,  and  lined  on  the 
west  side  by  buildings  used  for  various  busi- 
ness purposes  facing  towards  the  tracks.  In 
securing  its  right  of  way  defendant  purchased 
some  land  in  Moline  on  which  was  located  a 
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twofitory  frame  dwelling  houae  Jnst  east  of 
Its  line  which  it  converted  Into  a  station.  It 
stood  about  22  feet  east  of  the  center  of  de- 
fendant's track,  bnt  not  exactly  square  or 
parallel  with  it  A  highway  mns  north  and 
south  about  200  feet  east  of  defendant's  rail- 
way. Two  parallel  highways  about  480  feet 
apart  running  east  and  west  into  the  village 
cross  it  and  the  railway  tracks,  one  passing 
north  and  the  other  south  of  defendant's 
station,  the  south  one,  upon  whl<di  the  ac- 
cident occurred,  being  about  186  feet  south 
of  the  station.  865  feet  north  along  the  track 
from  the  center  of  this  south  highway  defend- 
ant's third  rail  ends,  with  a  cattle  guard  a 
short  distance  south  of  the  end.  From  the 
end  of  the  third  rail  north  of  the  village  to  a 
point  about  700  feet  south  of  the  south  cross- 
ing where  the  third  rail  again  ibeglns  there  is 
a  trolley  wire.  A  side  track  leaves  the  main 
line  at  a  point  south  of  the  south  highway 
and  runs  north  across  it  parallel  with  the 
main  track,  ending  at  the  station  building. 
It  Is  on  a  level  with  the  main  track  and  of 
similar  construction.  The  station  platform 
extends  out  to  the  main  trade  in  front  of  the 
building  and  is  elevated  a  little  over  4  feet 
above  the  rail.  It  also  extends  south  along 
the  east  of  the  side  track  for  a  distance  of 
about  60  feet  beyond  the  station.  The  grade 
of  defendant's  track  through  Mcrilne  is  level, 
with  the  roadbed  elevated  but  a  little  above 
the  surrounding  surface  of  the  ground,  while 
the  grade  of  the  Grand  Rapids  &  Indiana 
track  is  about  4  feet  higher.  The  south  high- 
way is  substantially  level  as  It  approaches  the 
crossing  from  the  east  to  within  about  95 
feet  of  defendant's  side  track,  gradually  as- 
cending from  there  to  the  level  of  its  two 
tracks,  crossing  them  on  a  lev^  and  de- 
scending between  them  and  the  Orand  Rap- 
ids &  Indiana  track  for  about  40  feet,  then 
gradually  ascending  to  the  Grand  Rapids  & 
Indiana  tra<^  and  descending  again  to  the 
general  level  after  crossing  It 

Albert  Brog  was  a  farmer  about  42  years 
old,  living  with  his  wife  and  two  children  on 
bis  farm  of  60  acres  located  4  miles  south 
and  east  of  Moline.  He  g^ierally  traded  at 
a  town  named  Wayland,  farther  south  on 
defendant's  line  and  more  convenient  to  his 
home,  but  had  occasionally  been  to  Moline,  the 
last  time,  so  far  as  known,  being  the  prior 
January,  when  he  went  to  receive  payment 
of  taxes  for  his  township,  of  which  he  was 
treasurer.  Defendant's  road  was  not  then 
operating,  but  had  ibeen  under  construction 
for  some  time.  On  the  day  of  the  accident  he 
left  his  home  for  M<dine  in  a  single  box 
lumber  w«i£on,  with  a  spring  seat  drawn  by 
his  farm  team,  having  some  bags  of  grain  In 
the  back  of  his  wagon  box.  He  afiproached 
the  village  from  the  east  along  the  south  high- 
way, and  Just  as  he  drove  upon  defendant's 
track  at  the  crossing  flier  No.  68,  coming  from 
the  north,  struck  and  demolished  his  rig, 
throwing  him  a  distance  of  129  feet,  causing 
instant  death. 


Tbe  issues  to  which  testimony-  was  directed 
and  over  which  the  parties  contended  un- 
der the  disputed  facts,  or  by  inferences 
from  the  undisputed  facts,  involved  counter 
charges  of  negligence,  including  dontributory 
negligence  by  plaintiff's  deeediKit  and  diS' 
covered  or  gross  negUgenee  on  the  part  of  de- 
fendant Tbe  trial  court  instructed  the  Jury 
as  a  matter  of  law  that  plaintUTs  decedent 
was  guUty  of  contributory  negligence,  and 
submitted  the  question  of  defendant's  gross 
negligence  as  an  issue  of  fact  for  their  de- 
termination. The  trial  resulted  in  a  verdict 
of  $5,000  in  favor  of  plaintiff.  The  questions 
raised  for  review  were  presented  and  pre- 
served upon  the  trial  by  timely  objections, 
motions,  and  requests,  and  on  motion  for  a 
new  trial,  which  was  overruled. 

[1]  Ptejudldal  error  Is  assigned  and  urged 
upon  the  court  permitting  plaintiff's  counsel, 
against  objection,  to  debate  to  the  Jury  the 
question  of  deceased's  contributory  negli- 
gence, after  disposing  of  It  as  a  matter  of 
law.  In  summing  up  the  case  plaintiff's  coun- 
sel said  to  tbe  Jury  In  part: 

"It  has  come  to  pass  in  this  state  almost  that 
no  man  can  cross  a  railroad  crossing,  no  mat- 
ter whether  he  is  afoot  or  vrith  a  team  or  an 
automobile  or  how  he  may  be,  unless  he  is  guilty 
of  what  tbe  law  calls  contributory  negligence. 
It  don't  make  any  difference  what  he  does,  bow 
he  looks  or  when  he  looks  or  whore  he  stops  or 
whether  he  goes  ahead  or  whether  he  tuma 
around ;  if  he  does  the  wrong  thing  usually  it 
is  said  that  that  ia  contributoir  negligence  in 
the  crossing  of  a  railroad  in  uis  state.  Un- 
fortunately that  has  come  to  be  true  in  this 
state." 

Objection  being  made  to  this  line  of  argu- 
ment and  correction  of  counsel  asked,  the 
court  said: 

"I  don't  see  any  objection  to  that  statement 
It  may  stand." 

And  counsel  was  permitted  to  continue  tbe 
discussion  applying  such  views  to  tbe  case 
in  hand.  The  court  had  ruled  that  contrlba- 
tory  negligence  was  not  an  Issue  for  the  Jury, 
and  the  only  question  of  fact  to  be  submitted 
was  defendant's  gross  negligence.  Counsel's 
Insistent  discussion  of  the  subject,  apparent- 
ly .with  approval  of  the  court;  could  serve  no 
purpose  but  as  prejudicial  appeal  to  the  Jury 
to  disregard  the  ruling  of  the  court  and  de- 
cide in  plaintUTs  favor  the  question  of  con- 
tributory negligence  as  an  Issue  of  fact  Un- 
der the  theory  upon  which  the  case  was  sub- 
mitted, permitting  such  argument  to  the  Jury 
against  objection  was  manifest  error. 

Plaintiff's  dedaratlon  does  not  In  the 
phraseology  adopted,  charge  that  the  miscon- 
duct complained  of  was  wanton,  willful,  reck- 
less or  gross,  but  alleges  that  defendant's 
described  conduct  of  omission  and  commis- 
sion was  careless  and  negligent  and,  so  far 
as  the  record  discloses,  the  theory  of  gross 
negligence  was  first  advanced,  or  at  least  em- 
phasized, by  the  court  on  conclusion  of  platn- 
tlfTs  testimony,  in  overruling  defendant's  mo- 
tion for  a  directed  verdict  on  the  ground  that 
tbe  negUgemce  of  plaintiff's  intestate  bad 
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caused  or  contributed  to  the  acddent,  and  no 
actionable  negligence  on  the  part  of  defend- 
ant was  shown.  After  argument  of  the  mo- 
tion the  court  said : 

"I  shall  refuge  to  take  the  case  from  the 
jury,  and  will  instruct  the  jury  plaintiff  can 
recover  only  on  showing  of  conduct  amounting 
to  gross  negligence." 

Objection  to  this  was  then  made  by  de- 
fendant on  the  ground  that  the  declaration 
was  not  framed  on  the  theory  of  a  right  to 
recover  notwithstanding  contributory  negli- 
gence of  plaintiff's  Intestate,  and  gross  neg- 
ligence wa«  not  pleaded.  The  court  stated, 
bawever,  that  the  case  would  be  submitted  to 
the  Jury  on  the  question  of  gross  negligence 
only,  and  tbe  trial  proceeded  under  such  rul- 
ing. 

Counsel  for  plaintiff  state  that  the  ruling 
as  to  contributory  negligence  was  "to  our  sur- 
prise," and  the  subsequent  argument  to  the 
jury  on  that  subject,  before  referred  to,  "was 
merely  in  the  nature  of  a  reply  to  tbe  court's 
mUng";  wlille  counsel  fbr  defendant  inti- 
mate similar,  but  sappressed,  emotions  on  the 
atubject  of  gross  negligence. 

[2]  Under  the  Tiews  expressed  in  Weltzel 
▼.  D.  TJ.  R.,  186  Mich.  7,  162  N.  W.  931,  153 
N,  W.  881,  It  can  well  be  questioned  whether 
tbe  declaration  was  sufficient  for  the  theory 
on  which  tbe  case  was  submitted,  but,  beycmd 
the  question  of  pleading,  tbe  theory  of  an- 
tecedent negligence  as  gross  negligence,  upon 
which  that  question  was  submitted  to  the 
Jury,  Is  not  tenable.  The  court  charged  upon 
that  Issue  In  part  as  foUows: 

"If  you  find  from  the  proofs  that  the  rate 
of  speed  of  the  car  was  excessively  great  as  it 
approached  tbe  north  crossing,  and  at  any  point 
where  the  deceased  came  into  view,  and  you  also 
find  that  ordinary  care  and  prudence  and  a  due 
regard  for  human  Ufe  would  require  the  motor- 
man  to  run  more  slowly  or  take  precautions  to 
stop  the  speed  of  the  car  sooner,  and  that  by  the 
exercise  of  ordinary  care  in  this  respect  the 
acddent  could  and  should  have  been  prevented 
by  this  means,  then  the  failure  to  take  these 
precautions  woiild  amount  to  gross  negligence." 

This  instruction  relates  to  a  situation 
where  It  Is  found  by  the  court  that  plaintiff 
was  as  a  matter  of  law  guilty  of  contributory 
negligence.  We  discover  no  testimony  from 
which  a  Jury  could  fairly  infer  that  after 
discovering  deceased  was  actually  in  or  about 
to  put  himself  In  a  place  of  danger  the  motor- 
man  acted  maliciously,  wantonly,  or  in  reck- 
less disregard  of  his  duty,  or  failed  to  do  all 
that  he  then  could  to  avert  or  minimize  the 
accident  If  negligent  at  all,  bis  negligence 
occurred  in  assuming  the  excessive  rate  of 
speed  before  he  discovered  deceased's  negli- 
gence, as  the  court  determined  It  was.  Such 
antecedent  negUgence,  even  though  great;  is 
not  gross  negligence  as  defined  by  this  court, 
though  in  connection  with  it  failure  to  make 
every  reasonable  effort  to  avoid  the  accident 
after  the  concurring  and  contributing  negli- 
gence of  the  party  injured  has  been,  or  by 
reasonable  diligence  ought  to  have  been  dis- 
covered, may  become  such.    Blcbter  t.  Har- 


per, 06  Mlcb.  221,  64  N.  W.  768;  Fritz  t. 
RaUway  Co.,  105  Mich.  60,  eH  N.  W.  1007; 
Labarge  v.  Railway  Co.,  134  Mlcb.  139,  95 
N.  w.  1073;  Putt  V,  G.  R.  ft  I.  By.  Co.,  171 
Mich.  216,  137  N.  W.  182;  Construction  Co. 
V.  Railway  Co.,  173  Mich.  1,  138  N.  W.  320; 
Berry  v.  Harbor  Springs  Ry.  Co.,  173  Mlcb. 
181,  138  N.  W.  1038;  Vought  v.  Midi.  U.  T. 
Co.,  180  N.  W.  631.  Measured  by  these  deci- 
sions and  others  to  which  they  rrfer,  the  tes- 
timony in  this  case  falls  far  short  of  raising 
any  issue  of  fact  for  a  Jury  upon  the  ques- 
tion of  defendant's  gross  negligence,  and 
this  verdict  r^dered  upon  that  theory  can- 
not be  sustained. 

We  are  unable,  however,  to  concur  with  de- 
fendant's contentions  that  the  undisputed  tes- 
timony establishes  deceased's  contributory 
negligence  as  a  matter  of  law,  and  that  plains 
tiff's  testimony  wholly  fails  in  support  of  his 
charge  that  defendant  was  guilty  of  negligent 
conduct  We  are  of  opinion  that  plaintiff  is 
entitled  to  have  both  those  Issues  submitted 
to  the  Jury  under  proper  instructions. 

[S]  Upon  the  question  of  contributory  neg- 
ligence the  testimony  is  In  marked  contrast 
In  material  particulars.  Defendant  claimed 
and  Introduced  testimony  tending  to  show 
that  plaintiff's  decedent  approached  this 
crossing  carelessly,  without  stopping  to  look 
and  listen,  and  upon  seeing  the  approach- 
ing car  while  yet  In  a  place  of  safety  some 
distance  east  of  the  side  track  (whldi  is  from 
4  to  6  feet  east  of  the  main  track)  recklessly 
whipped  his  horses  to  a  run  and  unsuccess- 
fully endeavored  to  cross  in  front  of  tbe 
approaching  car,  the  motorman  testifying  he 
"was  coming  up  that  incline  about  20  or  26 
miles  an  hour."  On  the  other  hand,  plaintiff 
Introduced  testimony  showing  or  tending  to 
show  that  his  decedent  was  driving  slowly 
and  carefully  along  the  highway  towards  the 
village,  watching  in  every  direction,  follow- 
ing close  behind  a  buggy  which  drove  over 
the  track  In  safety  ahead  of  him  without  any 
Indication  of  having  observed  an  approaching 
train;  that  as  he  approadied  the  track  with 
bis  horses  upon  a  walk  he  first  looked  north 
up  the  track  towards  the  station,  then  to 
the  south  then  to  the  north  again,  and  as 
his  horses  were  Just  going  upon  the  side 
track  the  car  came  in  view  as  it  passed  the 
station,  and,  manifestly  taken  by  surprise,  he 
rose  in  haste,  leaned  forward,  and  struck  his 
horses  with  the  lines,  starting  them  hurriedly 
forward;  that  intervening  trees,  shrubbery, 
buildings,  and  particularly  defendant's  sta- 
tion, with  the  platform  projecting  in  front 
of  it,  obscured  his  view  to  the  north  as  he 
drove  eastward  along  the  highway  until  he 
approximately  reached  tbe  side  track,  by  rea- 
son of  which  and  the  Incline  of  the  road 
along  which  he  was  driving  he  was  unable  to 
see  a  car  until  be  was  close  to  the  track, 
when  one  came  in  sight  as  it  passed  the 
station  running  at  such  speed  that  it  readi- 
ed him  in  less  than  2^  seconds ;  that  he  had 
not  been  in  Mollne  since  the  road  was  in 
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operation,  and  had  never  crossed  this  traok; 
that  MoUne  was  a  regular  station  on  defend- 
ant's line  where  all  Ite  cars  stopped  except 
these  "fliers,"  and  he  had  no  knowledge  or 
reason  to  expect  that  a  car  would  pass  the 
station  without  stopping,  until  this  car  came 
suddenly  In  sight  from  that  direction  bearing 
down  upon  htm  at  a  speed  of  from  70  to  75 
miles  an  hoar;  that  his  horses  were  th«i 
just  passing  over  the  side  track,  closely  par- 
alleling the  main  track  on  the  east  and  near- 
est the  station,  which  in  the  emergency,  as 
he  saw  the  situation,  might  naturally  lead 
blm  to  think  that  he  was  upon  the  main 
track,  and  had  he  been,  by  whipping  up  his 
horses  as  he  did,  he  would  have  crossed  them 
safely.  Witness  Otto  Frey,  who  was  driving 
the  buggy  which  crossed  Just  ahead  of  de- 
ceased, testified  that  while  driving  on  a  slow 
trot  he  passed  Brog,  who  was  driving  etiU 
slower,  a  short  distance  east  of  the  crossing; 
that  as  he  approached  the  crossing  be  slowed 
up,  lo«Aed  north,  then  looked  south,  then 
looked  north  again,  heard  and  saw  no  car 
and  proceeded  to  cross ;  that  just  about  as  he 
waB  on  the  main  track  he  saw  «in  interurban 
car  somewhere  north  of  the  north  crossing 
bey<md  the  station;  that  he  had  not  up  to 
that  time  heard  any  whistle  or  car  coming, 
and  when  he  was  just  about  half  way  be- 
tween the  interurban  and  Grand  Rapids  & 
Indiana  tracks  he  heard  the  crash  of  the  ac- 
cident behind  him.  The  testimony  is  in  con- 
flict as  to  proper  signals  of  the  car's  ap- 
proach being  given,  where,  if  given,  whether 
they  could  be  heard  south  of  the  station  by 
one  approaching  the  crossing  along  the  high- 
way, and  at  what  point  upon  the  highway 
near  the  crossing  a  car  coming  from  the 
north  could  first  be  seen  as  it  oame  past  the 
station. 

[4]  \^Ue  failure  to  stop,  look,  and  listen 
before  driving  upon  a  railway  crossing  Is  as 
a  rule  strong  and  generally  controlling  evi- 
dence of  contributory  negligence  where  in- 
jury results,  the  rule  Is  not  imperative  In 
all  cases.  In  Rouse  v.  Blair,  185  Ml(^.  632, 
152  N.  W.  204,  it  is  said: 

"HioB  court  has  recognized  various  exception* 
to  this  general  rule  of  requiring  the  trav^er  to 
stop  before  making  the  crossing,  when  the  view 
is  obstmoted.  Gugcrenheim  v.  Railway  Co..  66 
Mich.  160  [33  N.  W.  161] ;  Richmond  v.  RaU- 
way  Co.,  87  Mich.  374  [49  N.  W.  621]:  Breck- 
enfelder  v.  Railway  Co.,  79  Mich.  560  [44  N. 
W.  957];  Bnniiim  v.  Railway  Co.,  1.S7  Mich. 
680   [100  N.   W.   1022];    Id..    148   Mich.   370 

Sll  N.  W.  1086] ;  Coffee  v.  BaUrood  Co.,  130 
ich.  378  [102  N.  W.  953];  Hintz  v.  RaU- 
road  Co.,  140  Mich.  565  [101  N.  W.  23];  Beck 
V.  Railroad  Co.,  supra  [156  Mich.  252,  120  N. 
W.  983]." 

Under  the  conflicting  testimony  upon  ma- 
terial facts  we  are  unable  to  say,  as  a  oon- 
closioa  of  law,  that  there  was  no  issue  for 


the  jury  upon  whether  deceftfled  might  not 
reasonably  believe  from  the  situation  as  pre- 
seated  to  him  that  he  was  safe  In  prooeedlog 
to  cross,  and  In  what  he  did  conducted  him- 
self as  a  reasonably  prudent  and  cautious 
man  would  have  done  under  like  drcnmstano- 
es,  while  expecting,  as  he  had  a  right  to  do, 
that  defendant  would  operate  its  cars  over 
its  line  in  a  lawful  manner. 

There  is  testimony  in  the  case  that  this 
fast  train,  b^ind  its  scheduled  time,  running 
past  its  station  through  the  village  and  over 
closely  adjacent  crossings,  was  speeding  by 
at  from  70  to  75  miles  an  hour,  while  by  the 
location  of  its  station  and  platform  defend- 
ant had  made  it  more  difficult  for  one  travel- 
ing east  on  the  south  highway  to  see  a  car 
coming  from  the  north  when  approaching  the 
crossing,  rendering  it  addlttooally  dangerous 
in  that  particular.  To  what  extent,  if  any, 
it  was  an  unusually  dangerous  crossing  la  a 
matter  upon  which  the  testimony  is  in  sharp 
conflict  and  a  question  of  faoL  The  questioo 
of  idefendant's  negligence  does  not  turn  vpon 
the  general  rate  of  speed  this  car  made  or 
what  its  scdiedule  was,  but  whether  at  this 
particular  location  the  car  was  run  at  a 
speed,  managed  and  controlled  with  that  de- 
gree of  care  required  In  prudent  railroad  man- 
agement for  the  safety  of  the  lives  and  prop- 
erty of  the  persons  rightfully  approac^ng 
and  traveling  over  such  crossing.  In  Folk- 
mire  V.  M.  U.  R,  Co.,  157  Mich.  169,  121  N. 
W.  811,  17  Ann.  Cas.  979,  this  court  said,  re- 
ferring to  decisions  'vrtiere  It  has  been  held 
not  negligence  to  ran  cars  or  trains  through 
the  country  at  a  high  rate  of  speed: 

"These  cases  do  hold  that  the  exigendea  of 
modern  travel  require  rapid  transit,  and  sastain 
the  statement  hereinbefore  made  that  a  steam 
car  is  not  necessarily  negligently  run  when  a 
high  rate  of  speed  is  attained,  and  that  speed 
alone  is  not  per  se  negligence.  It  docs  not 
follow  that  a  rate  of  speed  making  it  impos- 
sible to  get  off  from  a  track  in  safety  after  it  is 
possible  to  discover  a  car  is  not  a  nerlisent  rata 
of  speed,  nor  that  it  is  not  negligent  to  main- 
tain a  highway  crossing,  exceptionally  danger- 
ous, without  some  provision  for  preventing  such 
accidents.  It  is  true  that  the  whistle  and 
incessant  ringing  of  the  bell,  together  with  the 
noiae  accompanying  a  heavy  train  on  a  steam 
road,  has  generally  been  deemed  sufficient  care 
without  placing  flagman  or  dectric  bella  on 
the  crossings,  but  Uiere  are  cases  where  the 
contrary  hai^  been  hdd." 

References  to  certain  mattera  thou^t  to 
Indicate  Issues  of  fact  for  determination  by 
a  jury  in  no  sense  Imply  or  are  to  be  taken 
as  indicating  in  what  manner  Hie  Jury  should 
decide  those  Issues.  We  deem  It  unnecessary 
to  pass  upon  other  questions  raUed,  aa  we 
cannot  assume  they  will  ailae  on  a  retrial 
of  the  case. 

The  Judgment  la  reversed,  with  costs  to  de- 
fendant, and  a  new  trial  granted. 
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BRUNmTB  V.  QDINOy  MINB^O  OO. 

(N«K  119.) 

(Bapreme  Conrt  of  Michigaa.     July  28,  1917.) 

1.  Master  and  Sbbtant  «=341&-''Wobkmbn'8 
coupensation  acjtv-constbuction. 

Workmen's  Compensation  Law  (Acta  1912 
[Ex.  Seas.]  No.  10)  does  not  require  tlie  Indus- 
trial Accident  Board  to  give  parties  notice  of 
the  filing  of  the  award  of  arbitrators,  or  re- 
quire that  copy  of  it  be  served  up<»i  them  by 
mail  or  otherwise. 

2.  Master  and  Sekvart  «=»416— Workmen's 
Compensation  Act— Cowbtbuction— Claim 
or  Review. 

Under    Workmen's   Oompenaation   Law,    a 
daim  for  review  must  be  filed  within  7  days 
from  the  time  of  filing  the  award  of  the  arbi- 
trators with  the  Industrial  Board. 
8.  Master  and  Servant  «=>416— Wobkmbn'8 
Compensation  Aar-rCoNSTBUonon— Glaiii 
OF  Review. 
Under  Workmen's  Compensation  Law,  when 
the  stipulated  time  expires  without  either  party 
having  filed  a  claim  of  review  of  an  award  of 
arbitrators,  such  award  stands  as  the  decision  of 
the  Industrial  Accident  Board. 
4.  Masteb  and  Servant  «=»416— Workmen's 
Compensation  Act— Conbtbtjction — Ci.Aiif 
or  Review— Extension  of  Tims. 
Under  Workmen's  Compensation  Law  only 
in  exceptional  cases  and  for  special  reason  may 
th«  board,  on  meritorious  application  showing 
in  its  judgment  sufficient  cause  for  further  de- 
lay, grant  an  extension  of  time  to  file  claim  for 
review;    the  arbitrary  right  to  file  a  claim  for 
review  being  limited  to  7  days  from  the  filing 
of  the  award.  ■ 

6.  Master  and  Servant  «=>416— Workmen's 
Compensation  Act— Constbuotion— Claim 
or  Review— Extension  of  Time. 
Extension  of  time  on  application  and  show- 
ing to  file  a  claim  of  review  of  an  award  of  the 
arbitrators  is  a  matter  of  discretion  with  tho 
Industrial  Board  with  which  the  courts  may  not 
interfere,  unless  a  palpable  abuse  of  such  dis- 
cretion becomes  manifest. 
e.  Master  and  Sbbvaht  «=>41S— Workmen's 

OOMTENSATON     ACT^-CONSTRUCTION— CLAIM 

OF  Review— Extension  of  Time. 
Where  an  award  made  on  May  10th  was 
filed  on  May  13th  and  a  copy  recdlved  by  the 
defendant  on  May  15th  and  its  claim  for  review 
was  received  and  filed  on  May  22d,  it  was  not 
an  arbitrary  abuse  of  discretion  to  refuse  to 
extend  the  time  for  filing  the  claim,  since  Work- 
men's Compensation  Law,  pt  3,  g  8,  requires 
such  claim  be  filed  within  7  days. 

'Brooke,  J.,  dissenting  in  part. 

Certiorari  to  Industrial  Accident  Board. 

Proceedings  by  Henry  M.  Brunette  for 
workmen's  compoisation.  Opposed  by  tlie 
Qulncy  Mining  Company,  employer.  On 
certiorari  by  the  employer  to  review  an  or- 
der of  the  Indnstrial  Aoddent  Board.  Af- 
firmed. 

Argued  before  KUHN,  C.  J.,  and  STONB^ 
OSTRANDBR,  BIRD,  MOORB,  8TBEBE; 
brooks;  and  TELLOWS,  JJ. 

Handiette  &  Lawton,  of  Hancock,  for  ap- 
pellant O.  O.  Olivier,  of  Hancock,  for  ap- 
pellee. 

SXEEBE;  J.  Section  8,  pt  8,  of  the  Work- 
men's Compensation  Lew  (Act  10,  Pub.  Acts 
1912,  Extra  Sess.)  provides  as  to  claim  for 


review,  or  appeals  from  tlie  Committee  of 
Arbitration  to  tlte  State  Industrial  Accident 
Board: 

"The  hearings  of  the  committee  [of  arbitra- 
tion] shall  be  held  at  the  locality  where  the  in- 
jury occurred,  and  the  decision  of  the  committee 
shall  be  filed  with  the  Industrial  Accident  Board. 
Unless  a  claim  for  review  Is  filed  by  either 
party  within  seven  days,  the  decision  shall 
stand  as  the  deosion  of  the  Industrial  Accident 
Board:  Provided,  that  said  Industrial  Accident 
Board  may,  for  saffldent  cause  shown,  grant 
farther  time  in  which  to  claim  such  review." 

At  a  bearing  before  a  committee  of  arbi- 
tration upon  an  application  of  Henry  M. 
Brunette,  plaintiff  herein,  held  at  the  court- 
house in  the  city  of  Houghton,  on  May  10, 
1918,  in  the  locality  where  the  injury  for 
whlcb  compensation  was  claimed  bad  oc- 
curred, a  decision  was  made  in  his  favor 
against  the  Qulncy  Mining  Company,  defend- 
ant, awarding  him  compensation  for  injuries 
resulting  "from  an  Industrial  accident  while 
in  the  latter's  employ.  The  written  Award 
on  Arbitration  made  by  the  committee  la 
marked  "Dated  and  entered  this  10th  day  of 
Hay,  1918,"  was  filed  with  the  Industrial 
Accident  Board,  at  Lansing,  on  May  13,  1916, 
and  on  the  same  day  a  copy  of  the  award 
was  mailed  to  defendant  which  was  received 
by  It  May  15,  1916.  On  May  19,  1916.  de- 
fendant mailed  to  the  Industrial  Accident 
Board  its  claim  for  review  of  the  award, 
which  was  received  and  filed  on  May  22, 
1916,  12  days  after  the  award  was  made  and 
9  days  after  it  was  filed  with  the  board.  On 
May  25,  1916,  the  secretary  of  the  board  ad- 
vised defendant's  counsel  that  the  time  in 
which  to  file  the  dalm  had  expired  before 
it  was  received,  and  it  would  therefore  be 
Ineffectual,  calling  attention,  however,  to  the 
proviso  authorizing  the  board  to  extend  the 
time  on  a  proper  showing.  Defendant  there- 
upon filed  a  petition,  supported  by  aflidavtts, 
showing  dates  and  drcumstanoes  In  harmony 
with  the  foregoing,  claiming  that  It  believed 
from  the  course  followed  the  7  days  In  which 
to  file  dalm  for  review  should  be  and  was 
construed  by  the  board  as  beginning  when  of- 
ficial notice  of  the  award  reached  the  par- 
ties, that  It  acted  In  good  faith,  with  due 
diligence  in  preparing  and  forwarding  its 
claim  of  review,  requesting  that  the  same 
"be  allowed  as  filed  within  the  time  required 
by  the  statute,  and.  If  necessary,  time  be 
extended  In  which  to  allow  dalm  for  review 
to  be  filed."  This  petition  was  opposed  by 
claimant,  and  after  a  hearing  before  the 
full  board,  on  September  8,  1916,  was  denied. 
Defendant  now  seeks  by  certiorari  to  com- 
pel the  Industrial  Accident  Board  to  allow 
its  claim  of  review  and  pass  upon  the  ded- 
slon  of  the  committee  on  arbitration,  urging 
that  upon  the  undisputed  facts  disclosed  by 
this  record  the  7  days  within  which  its  claim 
for  review  should  have  been  filed  did  not  be- 
gin to  run  until  notice  of  filing  the  award 
was  received  by  It,  on  May  15th,  and  that  in 
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any  event  the  technical  refusal  of  the  board 
to  grant  defendant's  petition  for  a  reasMia- 
ble  extension  of  time,  as  authorized  by  the 
said  section  8,  was,  under  the  ciroumstances 
shown,  against  the  spirit  of  the  act  and 
a  palpable  abuse  of  discretion.  The  return 
by  the  Industrial  Accident  Board  is  In  part 
as  follows: 

"Whether  the  day  from  whidi  the  7  days  be- 
gins to  run  is  the  day  the  award  is  sitrned  by 
the  arbitration  committee  or  the  day  it  is  filed 
with  the  Industrial  Accident  Board  is  immate- 
rial in  this  case,  because  the  respondent  did  not 
file  this  claim  for  review  until  12  days  from  the 
day  the  award  was  made,  and  until  9  days  from 
the  day  the  decision  was  filed  with  the  board, 
and  it  is  the  opinion  of  the  board  that  the  claim 
for  review  was  not  filed  within  tho  time  fixed 
by  the  statute.  *  *  •  While  it  is  dear  Inxa 
the  statute  that  the  board  has  the  power,  in 
a  proper  case,  to  grant  an  extension  oi  time  up- 
on a  sufficient  showing,  it  is  tho  opinion  of  the 
board  that  a  showing  of  dili^nce  should  be 
made,  or  that  a  showing  that  circumstances  be- 
yond the  control  of  the  respondent  prevented 
the  respondent  from  maJdng  this  claim  for  re- 
view within  the  time  provided  by  law,  no  such 
showing  is  made  in  this  case.  •  •  •  Para- 
graph 4  of  said  petition  states:  'That  your  pe- 
titioner was  informed  on  the  10th  day  of  May, 
1910,  that  an  award  had  been  made  by  the  ar- 
bitration committee  in  favor  of  the  daimant, 
but  the  amount  of  the  award  was  entirely  un- 
known by  the  petitioner  until  notice  was  of- 
fidally  received,  as  aforesaid.'  •  •  •  The 
respondent,  by  its  own  admissions  in  this  peti- 
tion on  the  same  day  that  an  award  was  signed, 
learned  that  an  award  had  been  made,  and  that 
it  was  adverse  to  the  respondent  On  the  15th 
day  of  May  the  respondent  received  notice  from 
the  board  by  mail  that  an  award  had  been 
filed,  and  notwithstanding  the  fact  that  the 
time  for  daiming  a  review  was  passing,  they 
ddayed  the  filing  of  any  claim  for  review  in  this 
matter  until  the  22d  day  of  May  thereafter, 
and  it  is  the  opinion  of  the  board  that  tho  re- 
spondento  have  not  made  such  a  showing  as  the 
statute  contemplates  should  be  made  which 
would  warrant  the  board  in  entering  an  order 
granting  further  time  within  which  to  daim 
■neh  review." 

[1-4]  The  law  does  not  require  the  board 
to  give  parties  notice  of  filing  the  award,  or 
require  that  copies  of  It  be  served  upon  them 
by  mall  or  otherwise.  While  Its  provision 
for  a  claim  of  review  might  possibly  be  con- 
strued as  7  days  from  the  time  of  the 'award, 
It  clearly  must  at  most  be  oonstnied  as  7 
days  from  the  time  of  filing  the  award  with 
the  board.  That  the  absolute  right  of  par- 
ties to  file  such  claim  then  expires  Is  em- 
phasized by  the  proviso  giving  the  board  a 
discretionary  power  to  extend  the  time  upon 
a  proper  showing.  When  the  time  fixed  by 
statute  expires  without  any  claim  of  review 
filed  hy  either  party,  the  award  stands  as 
the  decision  of  the  Industrial  Acddent  Board. 
Only  In  exceptional  cases  and  for  some  spe- 
dal  reason  the  board  may,  up<m  a  meritori- 
ous application  showing  In  its  Judgment  suf- 
fident  cause  for  further  delay,  grant  an  ex- 
tension of  time.  The  arbitrary  right  of  par- 
ties to  file  a  dalm  of  review  Is  limited  to 
7  days  from  the  date  of  filing  the  award. 

The  act  requires  that  process  and  pro- 
cedure in  carrying  out  Its  provlaioos  shall  be 


summary,  as  reasonably  possible,  and  the 
board  may  make  rules  for  carrying  them  oat, 
not  Inconsistent  with  the  act  (section  3,  pt. 
3).  Any  general  rule  extending  the  time  to 
file  a  dalm  for  review  would  be  Inconsistent 
with  the  act  We  do  not  discover  that  any 
rules  have  been  promulgated  by  the  board 
touching  the  questions  Involved  here.  The 
committees  of  arbitration  are  required  to 
make  Investigations  and  hold  their  hearings 
at  the  locality  where  the  injury  occurred.  In 
any  part  of  the  state.  The  office,  records, 
and  headquarters  of  the  Industrial  Accident 
Board  are  kept  in  the  dty  of  Lansing,  as 
the  statute  requires  (section  2,  pt  3),  but  one 
of  the  board,  to  be  designated  by  it,  must 
act.  In  person  or  by  deputy,  as  a  member  of 
each  committee  of  arbitratian,  wherever  Its 
hearing  is  held,  and  the  Industrial  Acddent 
Board  itself  may  also  hold  its  hearings  on 
review  of  awards  in  Lansing  or  elsewhere 
as  deemed  advisable.  This  sltnation  nat- 
urally gives  rise  to  more  or  less  delay  in 
filing  papers  and  perfecting  its  records  at  its 
office,  giving  opportunity  for  more  or  less 
uncertainty  and  difficulty  on  the  part  of 
those  Interested,  in  asoertaintng  Jast  when 
dedslons  are  made  and  filed,  or  important 
steps  taken  in  pending  proceedings,  unless 
fully  advised.  Ai^arently  the  board  recog- 
nizes this,  for,  although  the  statute  does  not 
require  notice  of  filing  awards  and  no  roles 
seem  to  have  been  promulgated  by  the  board, 
defendant  was  promptly  served  by  mall  with 
a  copy  of  the  award,  showing  when  It  was 
filed.  In  time  to  have  transmitted  and  filed 
its  claim  for  review  before  the  7  days  ex- 
pired. A  member  of  the  arbitration  comoait- 
tee,  of  defendant's  selection  as  the  statute 
authorized,  also  informed  its  attMney  of  the 
adverse  award,  though  not  the  amount,  on 
the  same  day  it  was  made.  The  act  only  re- 
quires a  claim  for  review  to  be  filed  within 
the  7  days,  which  can  be  quickly  prepared 
and  transmitted.  Assignment  of  errors  and 
grounds  for  review  which  counsel  arge  take 
time  to  prepare  are  not  required  by  the  act 
to  be  then  stated. 

[6,  6]  ICxtenslon  of  time  on  application  and 
showing  Is  plainly  made  by  statute  a  mat- 
ter of  discretion  with  the  board,  which  this 
court  may  not  interfere  with  unless  a  pal- 
pable abuse  of  such  discretion  becomes  coanl- 
fest  So  considered,  we  cannot  affirmatively 
find  on  thediowing  made  in  this  case  that 
the  refusal  of  the  Accident  Board  to  afflrma- 
tively  act  under  the  proviso  should  be  dis- 
turbed. 

Its  order  of  denial  is  therefbre  affirmed. 

KDHN,  C.  J.,  and  FELLOWS,  STONE. 
OSTRANDER,  and  MOORB,  JJ..  concur  with 
STEERE,  J. 

BROOKE^  3.  Upon  the  showing  made,  I 
am  of  opinion  that  the  discretion  of  the 
board  should  have  been  moved  to  grant  the 
abort  eztensipa  oC  time  xeqpested.  .  . 
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McNAlLT  T.  CITT  OF  SAGINAW.    (No.  95.) 
(Supreme  <3ourt  of  Michigan.    July  26,  1917.) 

1.  Master  and  Sebvant  €=»3($4— Wobkuen's 
CoifPBNSATiON  Act  — Pdbuc  "OrPfElALB." 

E^remen  and  subofficers  having  minor  au- 
thority over  others  are  not  officials  of  a  city  or- 
ganized under  Home  Ruie  Law  (Pub.  Acta  1009, 
Mo.  279)  within  Workmen's  Compensation  Act 
(Pub.  Acts  [Ex.  Sess.]  1912,  No.  10)  pt  1.  I  7, 
though  Bubo£Eicer8  are  authorized  by  charter, 
merely  because  of  their  appointment  by  the  city 
council  or  commission  and  the  requirement  that 
they  take  an  oath  of  office. 

2.  Masteb  and  Sebvant  *=»364— Workj*es'b 
Compensation  Act— Public  Offtcebs. 

Under  Home  Kule  Law,  i  3,  passed  pursuant 
to  Const  art.  8,  §  20,  specifying  that  each  city 
charter  adopted  under  it  shall  provide  for  selec- 
tion of  named  officers  and  such  others  as  may 
be  deemed  necessary,  reference  should  be  had  to 
charter  in  determining  whether  person  employed 
by  city  is  an  official  witiiin  Workmen's  Compeit- 
sation  Act,  pt.  1,  §  7. 

8.  Mabteb  and  Sebvant  9=9364— Wobkken's 
Compensation  Act— "City  Official." 

Where  city  diarter  adopted  under  Hctaie 
Rule  Law  specifically  designates  captains  as  of- 
ficers of  fire  department  and  ordinances  vest 
them,  in  certain  circumstances,  with  command 
at  fires  and  authority  over  the  property,  conduct, 
and  services  of  citizens,  they  are  "dty  officials' 
within  Workmen's  Compensation  Act,  pt.  1,  §  7. 
[For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  City  Officer.] 

Certiorari  to  Industrial  Accident  Board.  - 
Proceedings  under  the  Workmen's  (3om- 
pensatlon  Act  by  E/pbralm  J.  McNally  to  ob- 
tain compensaticm  for  personal  Injuries,  op- 
iposed  by  the  (Mty  of  Saginaw.  He  was 
a'narded  compensation  by  the  Industrial  Ac- 
cident Board  for  4^  weeks'  compensation  at 
one-half  hla  average  weekly  earnings  and 
$100  for  medical  and  surgical  expenses,  and 
the  Caty  brought  certiorari  to  review  the 
award.    Reversed. 

Argued  before  KUHN,  0.  J.,  and  STONH, 
OSTRANDBR,  BIRD,  MOORE,  STBBRE, 
BROOKE,  and  FELLOWS,  JJ. 

Otto  &  Davis,  of  Saginaw  (R.  I».  Crane,  of 
Saginaw,  of  counsel),  for  claimant  Robert 
T.  Holland,  of  Saginaw  (Pnrcell  ft  Travers, 
of  Saginaw,  of  counsel),  for  respondent 

STEDRE,  J.  On  February  17,  1916,  plain- 
tiff, Ephralm  McNally,  whUe  assisting  in 
placing  a  sleigh  In  hose  boose  No.  1  of  the 
fire  department  of  the  dty  of  Saginaw,  sllp- 
I>ed  and  suffered  a  strain  from  which  a  rap- 
ture resulted,  necessitating  a  surgical  opera- 
tion. Following  the  accident  he  was  absent 
from  duty  until  April  3,  1916. 

Under  the  provisions  of  an  ordinance  of 
said  dty  he  received  full  pay  for  four  weeks 
during  the  period  of  his  Incapadty.  He  sub- 
sequently made  application  for  compensation 
under  Act  No.  10,  Extra  Session  1912,  result- 
ing in  an  award  to  him  by  the  Industrial 
Acddent  Board  of  4%  weeks'  compensation  at 
one-half  his  average  weekly  earnings  and 
1100  for  medical  and  surgical  expenses.  It  Is 
undisputed  that  this  acddent  arose  out  of  and 


in  the  course  of  his  employment  as  a  captain  In 
the  Are  department  of  said  city. 

The  dty  of  Saginaw  denied  liability,  and 
contests  his  claim,  as  stated  In  defendant's 
bilef,  on  the  ground  that  at  the  time  of  bis 
injury  he  was  an  official  of  the  dty,  and 
therefore  not  entitled  to  benefits  under  the 
act,  tliat  be  made  no  application  for  compen- 
sation until  April  10,  1016,  subsequent  to 
the  time  he  made  application  for  and  accept- 
ed from  the  city  of  Saginaw  full  salary  for 
a  i)erlod  of  four  weeks  under  the  provisions 
of  an  ordinance  of  said  city  regulating  the 
fire  department,  which  was  a  waiver  of  any 
claim  he  might  otherwise  have  under  the  act, 
and  which,  in  any  event,  should  be  credited 
In  reduction  of  the  amount  awarded  him, 
provided  ho  .is  found  to  come  under  the  act 
The  printed  record  contains  the  following 
somewhat  equivocal  agreement : 

"It  is  hereby  stipulated  and  agreed  between 
the  claimant  and  the  respondent  Uiat  the  claim 
filed  with  the  Industrial  Accident  Board  be 
amended  so  as  to  show  that  the  respondent 
claims  for  a  period  of  disability  from  tike  17th 
day  of  February,  A.  D.  1916,  to  April  8,  1916, 
regardless  of  any  compensation  received  from 
the  city  of  Saginaw  other  than  that  which  has 
been  paid  under  the  Workmen's  Compensation 
Law.  We  are  making  that  claim  under  section 
6  of  part  3  of  the  Pub.  Acts  of  1912,  the  same 
being  Act  No.  104.  The  respondent  consents 
to  the  amount  of  the  claim,  simply  claiming  the 
hospital  bill  and  doctor's  bill  and  the  amount 
shown  by  the  exhibits  and  the  compensation  this 
man  would  be  entitled  to  under  the  Compensa- 
tion Law  from  February  17,  1916,  to  April  3, 
1916." 

Whatever  the  purpose  of  this  stipulation, 
it  Is  fairly  inferable  from  other  parts  of  the 
record  and  the  briefs  of  counsel  for  both  par- 
ties that  the  Important  question  raised  and 
sought  to  be  litigated  is  whether  plaintiff 
was  when  injured  an  employe  or  a  public  of- 
ficer of  the  city  of  Saginaw  under  its  char- 
ter, in  contemplation  of  the  provisions  of 
part  1  of  the  Employers'  Liability  Act,  whldi, 
so  far  as  material  here,  are  as  follows: 

"Sec.  5.  The  following  shall  constitute  em- 
ployers subject  to  the  provisions  of  this  act: 
1.  The  state,  each  county,  city,  township,  in- 
corporated village  and  school  district  there- 
in.   ••    • 

"Sec.  7.  The  term  'employe'  as  used  in  this 
act  shall  i>e  construed  to  mean:  1.  Every  per- 
son in  the  service  of  the  state,  or  of  any  coun- 
^,  city,  township,  incorporated  village  or  school 
district  therein,  under  any  appointment,  or 
contract  of  hire,  express  or  implied,  oral  or 
written,  excejjt  any  official  of  the  state,  or  of 
any  county,  city,  township,"  etc 

In  turdy  v.  City  of  Sault  Ste.  Marie,  188 
Mich.  673,  155  N.  W.  697,  it  was  held  that 
the  title  of  this  act  was  suffldent  to  Include 
mnnidpal  corporations,  and  that  the  law  was 
not  optional  as  to  them.  The  Legislature  did 
not  see  fit  to  furnish  a  statutory  deflnition  of 
an  "official"  of  any  of  the  governmental  enti- 
ties enumerated,  and  the  difficulty  of  formu- 
lating an  adequate  one  of  general  application 
is  made  manifest  by  an  examination  of  the 
many,  and  not  always  harmonious,  authorl- 
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ties  in  which  that  snbject  has  been  under  dls- 
casslon.  Vide  Mecham  on  Public  Officers,  c. 
1 :  Words  and  Phrases,  voL  6,  4833 ;  88  Cyc. 
585,  and,  more  directly  as  to  policemen  and 
firemen,  the  footnotes  to  Schmltt  v.  Doollng, 
145  Ky.  240,  140  S.  W.  197,  found  in  36  L.  R. 
A.  (N.  S.)  881,  Ann.  Gas.  1913B,  1078. 

Not  long  before  January  1,  1913,  the  city 
of  Saginaw  adopted  a  new  charter  by  popu- 
lar vote  under  the  so-called  Home  Rule  Law, 
providing  for  a  commission  form  of  govern- 
ment with  members  of  its  commission,  which 
constitutes  its  governing  body,  as  heads  of 
various  departments.  By  this  charter  the 
Are  department  was  put  under  the  general 
supervision  and  control  of  the  mayor  as  com- 
missioner of  health  and  safety.  Section  142 
of  said  diarter  provides,  in  part,  that  the 
city  council  upon  the  recommendation  of  the 
commissioner  of  health  and  safety  shall  ap- 
point "a  chief  of  the  Are  department,  and 
section  151  provides: 

"Upon  recommendation  of  the  commissioner 
of  health  and  safety  the  council  shall  appoint 
such  assistant  chieu,  captains  and  other  sub- 
officers  as  the  proper  organization  of  the  fire  de- 
partment may  require." 

Section  300  provides.  In  part: 

"Except  as  may  be  In  this  charter  otherwise 
specifically  provided  for,  all  persons  in  the  em- 
ployment or  service  of  the  city  on  the  31st  day 
of  Deceml>er,  1913,  shall  continue  in  their  vari- 
ous employments  and  duties  until  their  reap- 
pointment or  their  said  service  and  employ- 
ment be  terminated  by  action  of  the  Council  of 
the  city  of  Saginaw  acting  under  and  by  virtue 
of  the  terms  of  this  charts." 

Plaintiff  had  been  for  nearly  30  years  em- 
ployed in  the  fire  department  of  the  city  of 
Saginaw,  and  for  about  11  consecutive  years 
preceding  the  accident  was  a  captain  In  that 
service.  Being  In  the  service  of  the  city  in 
that  capacity  on  December  31,  1913,  be  so 
continued  without  any  further  or  special 
acticn  on  the  part  of  the  municipal  authori- 
ties in  reference  to  him,  recognized  and  paid 
as  a  regular  captain  of  that  department  un- 
der and  by  provision  of  the  new  charter. 

Prior  to  the  time  of  the  injury  complained 
of  an  ordinance  of  the  city  was  adopted  for 
the  proper  administration  of  the  affairs  of 
the  fire  department,  which,  following  the 
charter,  provides  in  part  as  follows: 

"Section  1.  The  fire  department  of  the  city  of 
Saginaw  shall  consist  of  a  fire  chief  and  such 
assistant  chiefs,  captains  and  other  subofficers 
as  the  proper  organization  of  the  fire  depart- 
ment may  require,  and  not  to  exceed  75  fire- 
men. 

"Sec.  2.  The  fire  chief  shall  be  the  head  of  the 
fire  department  and  shall  have  the  custody  and 
control  of  aU  engines,  hose  carts,  •  •  •  and 
all  oAer  public  property  of  said  department, 
subject  always,  however,  to  the  supervision  of 
the  commissioner  of  health  and  safety.  He  shall 
devote  bis  whole  time  to  the  affairs  of  said  de- 
partment and  shall  preserve  and  enforce  disci- 
pline and  obedience  to  orders  among  members 
thereof. 

"Sec.  3.  Upon  recommendation  of  the  commis- 
sioner of  health  and  safety,  the  council  shall  ap- 
point such  assistant  chiefs,  captains  and  other 
subofficers  and  firemen  as  the  proper  organisa- 
tion of  the  fii«  department  may  require.    Each 


of  said  officers  shall  be  a  fireman  and  shall  take, 
subscribe  and  file  with  the  city  clerk  the  oath 
of  office  prescribed  by  the  charter." 

Section  4  relates  to  the  selection  and  ap- 
pointment of  "firemen,"  and  oonclndes : 

"Upon  approval  by  the  council  of  the  appoint- 
ment of  the  commissioner  of  health  and  safety 
of  any  person  as  fireman,  such  fireman  shaU 
take,  subscribe,  and  file  with  the  city  derk  the 
oath  of  office  pre8cril>ed  by  the  charter." 

By  section  5: 

"The  commissioner  of  health  and  safety,  or  the 
fire  chief,  by  and  with  the  approval  of  the  comr 
missioner  ot  health  and  saf e^,  shall  have  power 
to  summarily  dismiss  from  the  department,  sus- 
pend without  pay,  reduce  in  pay  or  in  rank,  any 
member  of  the  department  whenever  such  action 
shall  be  deemed  for  the  best  interests  of  the  de- 
partment." 

Section  11  makes  it  the  duty  of  the  flr» 
chief  to  attend  all  fires  in  the  city,  if  possi- 
ble, and  In  case  of  his  absence  confers  his 
powers  on  bis  assistant,  providing  further 
that: 

"tn  the  absence  of  the  fire  chief  or  an  assist- 
ant fire  chief  the  captain  of  the  company  first 
present  at  the  fire  shall  take  command  of  all 
fire  companies  at  such  fire  and  during  the  absence 
of  such  officers  shall  have  and  exercise  all  the 
powers  of  the  fire  chief." 

Several  sections  are  devoted  to  the  powers 
and  duties  of  the  fire  chief  at  fires.  Section 
19  appears  to  recognize  that  all  members  of 
the  fire  department  are  not  ofBcers,  in  the 
following  language: 

"The  officers  and  men  of  the  fire  department 
with  their  fire  apparatus  of  all  kinds  when  going 
to,  or  on  duty  at,  or  returning  from  a  fire,  shall 
have  the  right  of  way  over  any  person,  horse  or 
vehicle  in  any  and  all  streets,  alleys  and  public 
places  within  said  city." 

[1]  It  is  first  broadly  contended  in  behalf  of 
defendant  that: 

"In  the  very  nature  of  things  nnder  the  char- 
ter and  ordinances  of  the  city  of  Saginaw  a  fire- 
man must  be  deemed  to  be  an  official  of  said 
city." 

In  support  of  this  contention  the  follow- 
ing is  quoted  from  Blynn  v.  Pontiac,  185 
Mich.  35,  151  N.  W.  681: 

"Being  satisfied  that  a  policeman  is  an  appoint- 
ive officer  under  the  provisions  of  the  charter 
of  this  city,  required  to  take  an  official  oath  of 
office,  which  it  appears  was  done  in  this  case,  it 
follows  that  be  came  within  the  exception  in 
subdivision  1,  §  7,  pt  1,  Act  No.  10,  Pub.  Acta 
1912,  Extra  Session  (2  How.  Stat.  [2d  Ed.]  ( 
3945),  and  is  not  an  employ^,  as  defined  by  said 
act,  and  therefore  does  not  come  within  its  pro- 
visions." 

Blynn  was  a  member  of  the  police  force  of 
the  dty  of  Pontiac.  His  duties^  as  the  name 
applied  to  his  position  signified,  were  to  as- 
sist In  enforcing  the  laws,  prevent  crlme^  law- 
lessness, and  disorder,  protect  the  persons 
and  property  of  citizens,  and  preserve  the 
public  peace  and  safety— to  exercise  a  por- 
tion of  well-understood  and  important  sover- 
eign police  power  of  the  state.  In  that  rela- 
tion and  as  applied  to  sttch  functions,  in  con- 
nection with  the  charter  provisions  of  that 
city  as  to  the  manner  of  his  selection  and 
qualifications,  he  was  construed  to  be  an  of- 
ficer, and  not  a  mero  employ^  within  tbe- 
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meaning  of  the  act  It  was  not  held  and 
could  not  in  reason  be  contended  that  all  per- 
sons In  the  service  of  a  dty  In  any  capacity, 
regardless  of  the  nature  of  their  duties,  could 
be  made  oidcers  within  the  meaning  of  the 
act  by  appointment  of  the  dty  council  or 
commission,  and  a  requirement  that  they 
take  an  oath  of  office.  In  the  Blynn  Case  it 
was  pointed  out  that  the  charter  mentioned 
policemen  independently  of  the  employes  of 
the  department,  recognizing  a  distinction  be- 
tween the  two.  Here  the  ordinance  recog- 
nizes "officers  and  men  of  the  flre  depart- 
ment." 

As  is  customary  with  cities  of  its  size  and 
Importance,  the  city  of  Saginaw  had  main- 
tained under  its  old  charter,  and  continued 
under  the  new,  a  paid  flre  department  with 
a  force  of  men  regularly  employed,  trained, 
organized,  and  equipped  to  efficiently  flght 
and  prevent  the  spread  of  fires,  their  duties 
presumably  devoted  and  limited  to  pr^ara- 
tlon  for  and  i)erformance  of  that  service. 
While  for  proper  organization  and  efficient 
Administration  of  the  -department  certain 
members  of  its  force  are  given  rank  and  au- 
,  tfaorlty  over  others,  they  are  all  engaged  In  a 
service  the  duties  of  which,  although  Impor- 
tant and  requiring  special  training,  are  large- 
ly BUbordlnate,  physical,  and  of  comparative- 
ly narrow  scope  In  the  governmental  affairs 
0t  a  munlcliwlity.  Conceding  that  the  city  is 
performing  a  governmental  function  in  fnr- 
nlshlng  Its  citizens  flre  protection,  and  is 
therefore  not  liable  in  damages  for  negli- 
gence while  In  the  discharge  of  such  func- 
tion, its  immunity  from  liability  in  that  par- 
ticular is  not  contingent  on  whether  its 
agents  in  the  service  are  called  oftcers  or 
employes.  To  indiscriminately  classify  all 
men  In  the  flre  department  as  officers  would 
be  an  anomaly  which  Is  recognized  in  the  city 
ordinance  upon  that  subject  and  which  the 
statute  cannot  be  reasonably  construed  as 
contemplating.  The  more  serious  question  is 
whether  the  chief,  assistant  chiefs,  and  cap- 
tains of  the  flre  department  provided  for  in 
the  charter  come  within  the  exception  of  the 
Employers'  Ijlabillty  Law  as  city  "officials." 
[2]  That  statute  is  presumed  to  have  been 
enacted  with  knowledge  of  and  to  be  con- 
strued with  reference  to  relevant  existing 
laws.  The  general  law  providing  for  incor- 
poration of  cities  (Act  27&,  Pub.  Acts  1909), 
passed  in  compliance  with  section  20,  art  8, 
of  our  present  Constitution,  spedfles  in  sec- 
tion 8  that  each  dty  charter  adopted  under 
It  diall  provide  for  selection,  by  election  or 
appointment  of  a  mayor,  a  legislative  body, 
a  clerk,  treasurer,  assessor  or  board  of  as- 
sessors, a  board  of  review,  and  "(b)  for  the 
electl(«  or  appointment  of  sudi  other  officers 
as  may  be  deemed  necessary."  Manifestly 
the  law  means  that  the  incumbents  of  creat- 
ed offices  shall  be  officers  in  fact  as  well  as 
same,  clothed  to  a  substantial  degree  with 
personal  responsibility  and  governmental  au- 


thority, to  be  exerdsed  for  a  public  purpose. 
Subject  to  such  llmitatioBs,  dties  adopting  a 
charter  under  the  present  state  Constitution, 
and  home  rule  act  passed  pursuant  to  it  must 
provide  fbr  certain  offidals  spedfled  in  the 
act  and  may  further  provide  for  the  election 
or  appointment  of  such  other  officers  as  are 
deemed  necessary  by  those  framing  and 
adopting  the  charter.  The  act  does  not  pro- 
vide or  contemplate  that  general  authority 
can  be  delegated  to  subordinate  bodies,  or 
designated  offidals,  to  create  munldpal  of- 
fices not  named  in  the  charter,  and  thus 
make  employ&s  selected  to  fill  them  dty  offi- 
cials. City  officials  are  primarily  creatures 
of  the  charter,  to  which  as  a  general  rule 
reference  should  be  had  in  dlfterentiatlng, 
under  the  exceptions  in  the  Employers'  Lia- 
bility Law,  between  dty  officials  and  "every 
(other)  perscn"  In  the,  service  of  the  dty  "un- 
der any  appointment  or  contract  of  hire,  ex- 
press or  implied,  oral  or  written."  The  char- 
ter of  -Saginaw  in  providing  for  a  flre  depart- 
ment Eipeciflcally  designates  as  essential  offi- 
cers of  such  governmental  activity  a  "chief," 
with  sWh  "assistant  chiefs"  and  "captains" 
as  a  proper  organization  of  the  department 
may  require.  It  also  authorizes,  in  general 
terms,  without  other  designation,  "suboffi- 
cers,"  or  persons  selected  from  amongst  the 
firemen,  with  minor  authority  over  others  In 
the  performance  of  their  coamion  duties,  act- 
ing as  petty  officers  of  the  organization  in  re- 
spect to  thdr  relations  with  each  other. 
Such  employes  do  not  thereby  become  public 
dty  offidals  in  the  true  sense  of  that  term. 

[S]  The  charter  has,  however,  in  unmis- 
takable language  expressly  created  the  of- 
fices of  dilef,  assistant  chiefs,  and  captains, 
and  by  recognized  offidal  titles  which  accord- 
ing to  common  conception  distinguish.  In  Im- 
portance and  implied  authority,  ofl^rs  from 
employes.  Not  only  do  the  positions  pro- 
vided for  and  dosignation  of  incumbents  im- 
ply offidal  responsibility  and  command,  but 
by  ttie  authorized  scheme  of  organization  it 
is  provided  that  in  certain  contingendes  any 
one  of  them  may,  by  virtue  of  his  office,  b« 
required  to  assume  at  fires  not  only  full 
command  of  the  active  operations  of  the  de- 
partment, but  authority  over  the  property, 
conduct  and  services  of  dtlzens  as  in  his 
Judgment  the  emergency  demands — a  mani- 
festly Important  exerdse  of  the  sovereign 
power  of  local  government 

For  these  reasons,  we  are  constrained  to 
condude  that  under  the  facts  shown  and 
charter  provisions  cited  a  captain  of  the  flre 
department  of  Saginaw  is,  in  contemplation 
of  the  Employers'  Liability  Law,  an  official 
of  the  dty  coming  within  the  exception  of 
subdivision  1,  {  7,  pt  1,  of  the  act  and  there- 
fore not  entitled  to  compmsatlon  under  its 
provisions. 

The  order  of  award  made  by  the  Industrial 
Acddent  B«ard  is  therefore  reversed. 


Digitized  by 


Google 


1018 


163  NORTHWESTERN  REPORTER 


Qat±. 


I.OOMI8  V.  ROGERS,  State  Highway  Oom'r. 
(No.  146.) 

(Saprema  Court  of  Michigan.     July  26,  1017.) 

1.  Statdtes  «=9l09— ExPBBasiON  of  Object 
m  Title. 

If  an  act  has  one  main  generai  object  whidi 
the  title  comprehensively  declares,  though  in 
general  terms,  and  if  provisions  of  the  body 
of  the  act  not  directly  mention«d  in  the  title 
are  germane,  auxiliary  or  incidental  to  that 
purpose,  the  requirements  of  Const,  art.  6,  S 
21,  are  met. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  gf  136-139.] 

2.  Statutes  «=»123(4)  —  Bxphession  o»  Ob- 
ject IN  TiTLB— Highways. 

The  sole  object  of  the  Covert  Act  (Pub.  Acts 
1915,  No.  59),  as  amended,  expressed  in  its 
title,  is  to  provide  a  system  for  constructing  and 
improving  highways,  borrowing  money  therefor, 
and  taxation  to  cover  the  cost,  and  the  mode  of 
borrowing  money,  the  determination  of  districts 
apecially  benefited,  and  the  manner  of  making 
assessments,  are  germane  to  its  expressed  ob- 
ject. 

[Kd.    Note.— For   other   cases,    aee    Statutes, 
Cent  Pig.  §1  178,  179,  181.J 

8.   HlQRWAYS    «=>95(1)   —   ESTABUSHlIXnT  — 

Statute— CoNSxiruTiOMAUTT. 
Covert  Act  as  amended  conferring  author- 
ity and  imposing  duties  on  state  highway  com- 
missioner in  regard  to  the  construction  of  sroads 
In  those  counties  where  a  county  road  system 
has  not  been  adopted,  does  not  violate  the  con- 
stitutional provifflons  protecting  local  self-gov- 
ernment, but  is  authorized  under  Const,  art.  8, 
{  26  and  article  10,  S  14,  giving  the  Legislature 
authority  to  commit  the  state  to  a  system  of 
highway  improvements,  either  directly  or  by 
aiding  minor  governmental  entities  authorized 
by  law  to  make  them,  and,  if  deemed  expedient 
to  tbaf  end,  change  or  entirely  abolish  the  local 
powers  and  duties  of  townebip  highway  officers. 

[Edi   Note.— For  other  cases,   see  Highways, 
Cent.  Dig.  S§  309,  310.] 

4.  Highways  ©=596(1)— Taxatiow— Statdiwi 

— CONSTirUTIONAI-nT. 

It  is  not  a  valid  objection  to  the  Covert 
Act,  as  amended,  that  it  places  greater  burdens 
on  townships  which  have  not  adopted  county 
road  system  beyond  those  which  have,  in  the  ab- 
■ence  of  showing  that  any  property  owner  has 
been  assessed  in  excess  of  actual  resultant  bene- 
fits, since  unless  they  are  so  assessed,  it  is  im- 
material to  them  how  public  portions  of  burdrai 
are  borne  as  between  county  and  township. 

[Ki.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  309,  310.] 

6.  MumctPAi,  CoRPOKATions  «=»407(2)— Spe- 

CIAl   ASSESSJCINTS — UNIFORMITY. 

As  a  proposition  of  general  application,  the 
constitntional  requirement  of  just  and  uniform 
taxation  is  met  when  a  special  assessment  is 
within  the  limit  of  benefits  received,  and  is  just 
and  uniform  throughout  the  created  assessment 
district 

[Ed.   Note.— For   other  cases,   see  Municipal 
Corporations,  Cent  Dig.  i  1004.] 

&  MUNICIPAI,  COBPOSATIONS  «=s>407(2)— Spe- 
OIAL  ArSESSMKNT— EqUAUTT  AMD  UNnroRM- 

ITY— "Tax." 
Spedal  assessments  for  benefits  arising  by 
reason  of  proximity  are  not,  in  the  true  meaning 
of  the  word  as  used  in  the  constitutional  limita- 
tion as  to  equality  and  uniformity,  a  "tax," 
since  that  provision  has  reference  to  general  rev- 
enues for  tiie  purpose  of  maintaining  and  carry- 
ing on  the  govemmait,  where  benefits  are  all 


alike  enjoyed  by  all  without  reference  to  die  spe- 
cial benefits. 

[Eid.  Not& — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  lOOl. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tax.] 

7.  Highways  *=3l22  —  Taxes  —  Statutes— 

CONSnTUTIONAlJTY. 

Covert  Act,  aa  amended,  imposing  a  part  of 
the  cost  of  constructing  and  improving  of  high- 
ways on  lands  benefited  thereby  by  spedal  as- 
sessment, is  valid,  since  Constitution  does  •not 
prohibit  the  Legislature  from  jtocing  a  just  por- 
tion of  the  bnraen  of  highway  improvement  on 
specially  benefited  assessment  districts  and  levy- 
ing assessments  for  special  benefits  conferred  up- 
on the  property,  although  benefits  are  also  con- 
ferred tnereby  upon  the  community  or  state  at 
large. 

[Ed.  Note.— For  otlier  cases,  see  Highways, 
Cent  Dig.  Si  393,  407.] 

8.  Statutes  €=»64(5)— Paktial  Invajjditt— 

SfECIAI.  ASBESi^UENTS. 

If  the  concluding  clause  of  Covert  Act  i 
17,  as  amended,  relating  to  apportlonmeat  a4> 
cording  to  benefits^  and  providing  an  arbitrary 
maximum  and  minimum  peccentage  limit  is  un- 
constitutional, it  does  not  invalidate  the  whole 
act,  as  it  is  not  an  interdependent  part  of  the 
rest  of  the  statute  essential  to  accompUsb  its 
moving  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  62,  19B.] 

Ostrander  and  Moore,  33.,  dissenting  in  part 

Appeal  from  Circolt  Court,  Ionia  Ooonty; 
Samuel  O.  Honghton,  Circait  Judge. 

Action  by  Arthur  P.  Loomis  against  Frank 
F.  Rogers,  state  highway  commissioner. 
From  decree  in  ^STor  of  defendant,  plaintiff 
appeals.     Affirmed. 

Argued  before  KTJHN,  O.  J.,  and  STONE, 
OSTEANDER,  BIRD,  MOORE,  STEBRE, 
BROOEJ3,  and  FELLOWS,  JJ. 

Alfred  R.  Locke  and  Geo.  E.  Nidiols,  both 
of  Ionia,  for  appellant  Alex.  J.  Groesbeck, 
Atty.  Gen.,  and  Leiand  W.  Carr,  Asst  Atty. 
Gen.,  for  an^Iee. 

STEERE,  J.  In  this  proceeding  plaintiff 
contests  the  constitutionality  of  the  so-called 
Covert  Act,  being  Act  59  of  Pub.  Acts  1915, 
entitled : 

"An  act  to  provide  for  the  construction  and  Imr 
provement  of  highways,  to  borrow  money 
therefor,  and  the  assessment  and  collection  of 
taxes  for  the  construction  thereof,  and  to  lim- 
it the  sums  of  money  to  be  paid  by  countie* 
for  highway  purposes." 

The  controversy  also  inddentally  involves 
the  validity  of  enrolled  Senate  Act  31,  passed 
at  the  last  session  of  the  Legislature  (1917) 
and  given  Immediate  effect  amending  the 
Covert  Act  of  1916  In  many  particulars,  ap- 
parently intended  to  remedy  defects  and 
omissions  in  the  details  of  procedure  and 
operation,  amongst  other  things  elaborating 
the  title;  but  the  scheme  of  the  law  and 
principles  involved  as  originally  enacted  are 
not  altered,  and  It  appears  to  be  conceded 
that  as  to  the  controlling  questions  raised 
here  they  stand  or  fall  together.  The  tran»- 
actions   to   wbidi   this   controversy    relates 
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were  Inangniated  under  the  original  act  of' 
1916,  and  the  briefis  of  counael  ad(4>t  It  as 
tbelr  theme.  Section  1  of  this  act  thus  de- 
clares the  legislative  Intent  In  enacting  It: 

'Tils  act  is  intended  to  provide  an  additional 
method  for  constructing  and  improving  public 
highways,  and  to  l>e  in  force  where  a  i>ortIoD  of 
the  cost  of  constructing  or  improTing  highways 
Is  paid  by  special  assessment  upon  lands  bene- 
fited thereby." 

Seventy-four  sections  follow,  elaborating  a 
method  for  Improving  highways  in  sections 
or  districts  upon  petition  of  adjacent  land- 
owners, involving  assessments  according  to 
benefits  closely  analogous  In  procedure  and 
phraseology  to  the  Michigan  drain  law. 
Where  the  county  road  system  has  been 
adopted  execution  or  administration  of  the 
law  is  committed  to  the  county  road  com- 
missioners, and  in  counties  yet  clinging  to 
the  township  system  to  the  state  highway 
commissioner.  In  either  case  action  is  in- 
itiated by  a  proper  application  signed  by  the 
"owners  of  a  majority  of  the  frontage  of 
lands  fronting  upon  a  highway  or  portion  of 
a  highway,  not  less  than  two  miles  in  length," 
which  It  Is  desired  to  have  Improved. 

The  facts  presented  in  this  case  are  not  In 
dispute  The  section  of  highway  sought  to 
be  Improved  by  this  method  is  a  thorough- 
fare in  the  county  of  Ionia,  extending  several 
miles  In  a  westerly  direction  through  cer- 
tain townships  of  the  county,  from  where  the 
socalled  South  River  road  intersects  State 
Reward  road  No.  1080  to  the  east  limits  of 
the  village  of  Saranac,  In  Boston  township. 
It  has  been  opened  and  in  use  as  a  highway 
for  more  than  25  years,  under  control  of  the 
.authorities  of  the  difFerent  townships  In 
which  it  lies.  The  county  of  Ionia  has  never 
adopted  the  county  road  system,  and  on 
February  14, 1916,  a  petition  fOr  the  improve- 
ment of  this  highway  was  filed  under  the 
Covert  Act  with  the  state  highway  commis- 
sioner, signed  by  a  majority  of  the  owners 
of  land  fronting  .along  the  highway. 

Proceeding  uptm  this  petition  the  state 
commissioner  of  highways  made  the  requisite 
examination  and  preliminary  order,  caused 
survey  and  a  plat  to  be  made  with  specifica- 
tions of  the  proposed  Improvements  with 
an  estimate  of  the  cost,  and  determined  sudi 
Improvement  was  necessary  for.  the  public 
benefit ;  gave  notice  of  holding  hearings  and 
heard  objections,  fixed  the  assessment  dis- 
trict, times  of  payment,  etc.,  advertised  for 
bids  to  make  the  Improvements  specified, 
payments  therefor  to  be  from  sale  of  bonds 
based  upon  a  special  assessment  district  and 
at  large  upon  certain  townships,  let  a  con- 
tract for  maUng  such  Improvements,  and 
gave  notice  of  the  sale  of  bonds  to  defray  the 
cost  of  the  same,  but  no  bids  were  received 
for  their  purchase,  owing  to  questions  rais- 
ed as  to  the  constltntlonality  and  legality  of 
the  proceedings,  and  because  of  such  com- 
plications further  proceedings  were  delayed 
unUI  the  3d  day  of  May,  1917,  when  the 


,1  commissioner  again  advertised  to  receive 
bids  for  the  sale  of  bonds,  and  plaintiff,  who 
is  the  owner  of  SO  acres  of  land  within  the 
proposed  assessment  district,  filed,  in  the  cir- 
cuit court  of  Ionia  county,  on  a  date  not 
disclosed  by  the  record,  the  pleading  which 
la  the  foundation  of  this  action,  sometimes 
called  In  the  record  a  "petition"  and  some- 
times a  "bill  of  complaint,"  detailing  at 
length  the  various  steps  taken  In  the  matter, 
alleging  their  Invalidity  on  numerous  stated 
constitutional  grounds,  praying  "use  of 
process  of  subpcena  and  the  people's  writ  of 
Injunction,"  that  defendant  be  perpetually 
enjoined  from  otCering  for  sale  and  selling 
said  highway  bonds,  and  the  special  assess- 
ment for  construction  of  said  road  be  set 
aside,  canceled,  and  held  for  naught.  An  or- 
der to  show  cause  was  thereupon  issued, 
and  answer  made  to  the  same  by  defendant, 
followed  by  a  hearing  before  the  court  and 
decree  dlBmlssing  "said  bill  of  complaint." 

No  contention  is  made  that  defendant  fail- 
ed to  comply  wlUi  all  requirements  of  the 
statute,  nor  la  It  claimed  that  the  special 
assessment  levied,  or  to  be  levied,  on  peti- 
tioner's land  exceeded  the  actual  value  of 
benefits  which  would  result,  or  that  the 
public  benefit  does  not  equal,  or  exceed,  the 
proportion  of  cost  of  the  Improvements  as- 
sessed against  the  various  townships  con- 
cerned, or  that  the  aggregate  cost  of  construe- 
tioa  of  the  highway  will  exceed  the  benefits 
resulting  therefrom.  Defendant's  answer  ad- 
mits the  facts  alleged  in  the  petition,  and 
the  sole  question  presented  here  Is  the  con- 
stitutionality of  said  Act  No.  68. 

While  other  objections  are  raised  which 
need  not  be  discussed,  though  not  over- 
looked, the  various  grounds  upon  which  the 
constitutionality  of  this  act  is  most  seriously 
attacked,  and  to  which  the  briefs  of  counsel 
are  chlefiy  devoted,  condense  to  the  three 
concrete  propositions  that  its  title  Is  insuf- 
ficient, it  violates  constitutional  require- 
ments as  to  uniformity  of  taxation  and  due 
process  of  law,  and  Invades  the  guaranteed 
right  of  local  self-government. 

[1]  The  claim  of  defective  title  is  based 
on  the  familiar  provision  in  section  21,  art.  5, 
of  our  Constitution  that  no  law  shall  em- 
brace more  than  one  object,  which  shall  be 
expressed  In  its  tltl&  This  provision  has 
proved  a  temi>ting  source  of  attack  on  the 
validity  of  statutes  with  which  parties  are 
dissatisfied,  for  few  laws  of  any  length  are 
enacted  where  the  objection  cannot  be  plausi- 
bly urged  as  to  details  and  auxiliary  provi- 
sions incidental  to  the  main  purpose  of  the 
legislation  appearing  in  the  body  of  the  act 
and  not  itemized  in  the  title.  The  Covert 
Act  embraces  75  sectlcms,  authorizing,  out- 
lining, and  providing  the  means  and  legal 
machinery  for  an  Intended  additional  meth- 
od of  constructing  and  improving  highways. 
An  abridgement  of  all  those  sections  is  not 
essential  to  a  sulficient  title.  While  It  con- 
tains various  related  provisions  not  directly 
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Indicated  or  emiinerated  In  the  title,  under 
the  construction  of  this  constitutional  re- 
quirement, as  many  times  reviewed  by  this 
court,  it  the  act  centers  to  one  main  general 
object  or  purpose  which  the  title  ccimpre- 
hensively  declares,  though  In  general  terms, 
and  If  provisions  in  the  body  of  the  act  not 
direct^  mentioned  In  the  title  are  germane, 
auilUary,  or  Incidental  to  that  general  pur- 
pose, the  constitutional  requirement  is  met. 

A  title  is  but  a  descriptive  caption,  di- 
recting attention  to  the  subject-matter  which 
follows.  It  is  obvious  that  one  reading  tho 
title  would  readily  understand  that  the  gen- 
eral object  of  the  law  was  a  measure  for 
constructing  and  Improving  highways  by 
some  method  not  already  fully  provided,  for 
which  purpose  money  might  be  borrowed  and 
taxes  assessed  and  collected  within  certain 
limits,  and  that  to  ascertain  the  particulars 
of  the  method  by  which  the  object  Is  to  be 
accompUsAied,  resort  must  naturally  be  had 
to  the  body  of  the  act. 

In  the  early  case  of  life  Ins.  Go.  v.  State 
Treas.,  31  Mich.  6,  the  brief  title  tmder  con- 
sideration was  "An  act  to  establish  an  insur- 
ance bureau."  This  was  held  a  sufficient 
compliance  with  ttie  Constitution  to  sustain 
a  comprehensive  law  creating  the  office  of 
insurance  commissioner,  defining  his  powers 
and  duties,  containing  numerous  provisions 
relating  to  taxation  of  insurance  compa- 
nies, the  reciprocal  rights  and  duties  of 
the  state  and  those  carrying  on  insurance, 
etc.,  it  being  said  that  foy  this  tlQe  "the  Leg- 
islature must  be  understood  as  saying  that 
It  [the  act]  was  made  up  of  such  provisions 
and  details  as  were  deemed  suitable  for  the 
object" 

As  before  stated,  the  Covert  Act  is  in  many 
respects  analogous  to  and  evidently  modeled 
after  the  state  drain  law  in  many  of  its  pro- 
visions. The  title  of  that  law  (Act  254,  Pub. 
Acts  1897)  Is  as  follows: 

"An  act  to  provide  for  the  conatnictlon  and 
maintenance  of  drains,  and  the  assessment  and 
collection  of  taxes  therefor,  and  to  repeal  all 
other  laws  relative  thereto." 

Subsequent  amendments  have  not  enlarged 
this  title!.  A  preceding  general  drain  law 
(Act  227,  Pub.  Acts  of  1885)  wUh  an  identical 
title  was  attacked  as  unconstitutional  in 
Hall  V.  Slaybaugh,  09  Mich.  484,  37  N.  W. 
646.  The  court  there  held  that  the  object  of 
the  act  was  suffldsntly  covered  by  the  title, 
saying: 

"It  is  dtfflcnlt  to  conjectore  anytblng  pertain- 
iag  to  a  drain  in  any  way  that  would  not  come 
properly  ander  this  title  if  made  the  subject  of 
legislation." 

That  law  was  as  broad  and  compr^ensivc! 
in  its  provisions  regarding  drains  as  is  the 
Covert  Act  upon  the  subject  of  highways. 

Act  149,  Pub.  Acts  1893,  of  which  the  pres- 
ent county  road  law  is  in  its  main  features 
a  re-enactment,  amongst  Its  many  provisions 
authorised  raising  money  for  improvement 


and  construction  of  Mghways  by  tazati<« 

and  the  issuance  of  bonds.    It  was  entitled: 

"An  acH:  to  provide  for  a  county  and  township 

system  of  roads  and  to  presoribe  the  powers 

and  duties  of  the  officers  having  the  eharg* 

thereof." 

It  was  attacked  in  Shearer  ▼.  Bay  Comity' 

Supervisors,  128  Mich.  552,  87  N.  W.  789,  as 
unconstitutional  on  the  ground  that  it  vio- 
lated the  prohibition  against  unbracing  more 
than  one  object  in  its  title!,  etc.  This  court 
there  held  tliat  the  indicated  general  pur- 
pose of  the  act  was  to  provide  for  a  system 
of  highways,  and  It  was  not  open  to  the  ob- 
jection raised.  As  to  the  sufficiency  of  a  gen- 
eral title  to  cover  a  provision  in  the  body  of 
the  act  creating  special  assessment  districts 
to  pay  the  cost  of  particular  improvements, 
see  Detroit  v.  Railway  Co.,  63  Mich.  712,  80 
N.  W.  321. 

[2]  Plainly  the!  general  and  sole  purpose  of 
this  act  as  indicated  by  its  title  is  to  provide 
a  system  for  constructing  and  improving 
highways,  borrowing  money  therefor,  with  a 
limitation,  and  the  inevitable  taxation  to 
ultimately  cover  the  cost  l%e  mode  of  rais- 
ing the  money  when  borrowing,  the!  det»- 
mination  of  districts  specially  benefited,  and 
the  manner  of  making  assessments  are  con- 
gruous matters,  germane  to  the  expresseid  ob- 
ject of  the  act  Under  the  authorities  dted 
and  abimdance  of  others  to  which  they  lead, 
this  act  cannot  be  held  Invalid  on  the!  ground 
that  its  object  is  insufficiently  expressed  in 
the  title. 

The  objection  that  this  act  violates  eon- 
stltutional  provisions  protecting  local  self- 
government  is  directed  against  the)  authority 
it  confers  and  duties  it  imposes  upon  the 
state  highway  commissioner  in  those  coun- 
ties where  the  county  road  system  has  not 
be€!n  adopted.  The  local  governments  involv- 
ed, whose  rights  are  claimed  to  be  Invaded, 
are  the  county  and  certain  of  the  townsblpB 
composing  It  That  portion  of  article  8  of 
our  present  Constitution,  entitled  "Local  Oov- 
emment,"  wh€!n  dealing  directly  with  those 
local  governmental  units  under  the  subtitles 
"Counties"  and  "Townships,"  vests  them 
with  no  exclusive  prerogatives,  and  imposes 
upon  them  no  duties  as  to  highways,  nor 
does  it  make  any  reference  to  the  subject  be- 
yond authorizing  counties  to  raise  not  ex- 
ceeding $1,000  in  any  one  year  for  bridge  pur- 
poses and  providing  for  the  election  of  one 
commissioner  of  highways  and  an  overseer 
for  each  district  in  a  township  "whose!  pow- 
ers and  duties  shall  be  prescribed  by  law." 
It  does  especially  provide  that  the  Legisla- 
ture may  confer  upon  both  counties  and 
townships  "such  powers  of  a  local,  legislative 
and  administrative  character,  not  inconsist- 
ent vrith  the  provisions  of  this  Constitution, 
as  It  may  deem  proper." 

The  Constitution  of  1850  also  provided  for 
the  township  highway  officers  above  men- 
tioned, and  it  was  held  ifi  Hubbard  v.  Tpi. 
Board  of  Spriugwdla,  2S  Mica>.  168.  that, 
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while  the  Legislature  might  modify  thcAr 
powers  It  conld  not  abolish  their  constitu- 
tional offices  or  deprive  than  of  all  their 
functions,  citing  Pecffle  ▼.  Hurlbut,  24  Mich. 
44,  9  Am.  Repk  103.  In  the  Hurlbut  Oase  It 
was  said.  In  substance,  that  appolntmefots 
for  purely  municipal  purposes  could  only  be 
made  by  mimlclpal  authority,  and  appoint- 
ments made  by  the  Legislature  of  members 
of  the  board  of  pubUc  works  for  the  city  of 
Detroit,  as  permanent  officers  for  a  full  or 
specified  part  of  a  provided  term,  imposed 
upon  the  municipality  a  control  of  its  purely 
local  nffalrs  by  officials  selected  from  without 
in  contravention  OT  Implied  constitutional  re- 
strictions upon  such  legislation.  It  may  be 
said  that  these  strongly  reasoned  decisions, 
which  are  not  to  be  questioned  as  applied  to 
the  cases  in  which  they  were  written  and  the 
Oonstitutlon  then  In  forcd,  sound  the  keynote 
of  numerous  other  cases  which  may  be  found 
in  the  history  of  legislation  and  litigation  re- 
lating to  highways  prior  to  the  adoption  of 
our  present  CSonstitution.  The  Constitution 
Of  1850  lent  further  support  to  the  found  in- 
ference restraining  state  Interference  with 
local  management  and  control  of  highways, 
by  the  provision  in  section  9,  art.  14,  that: 

"The  state  shall  not  be  a  party  to,  or  interest- 
ed In,  any  work  of  internal  improrement,  nor 
engage  in  carrying  on  snch  work,  except  in  the 
expenditure  «f  grants  to  the  state  of  land  or 
other  property." 

With  these  restraints  on  broader  legisla- 
tion, control  of  the  construction  and  main- 
tenance of  public  thoroughfares  was  relegat- 
ed chiefly  to  the  several  townships  through 
which  they  ran,  or  in  which  they  were  locat- 
ed, each  under  township  laws  acting  Inde- 
I)endently  by  asserted  right  of  local  self-gov- 
ernment, on  the  theory  that  highways  were 
strictly  a  matter  of  local  amcem.  That  the 
township  highway  system  standing  alone, 
though  an  Important  factor,  was  wholly  in- 
adequate and  lUy  adapted  to  such  general  de- 
velopment of  highways  thronghout  the  state 
as  conditions  demanded  ultimately  made!  it- 
self .imperatively  manifest,  and  to  open  the 
way  for  more  direct  state  participation  sec- 
tion 9,  art  14,  of  the  old  Constitution  was 
amended  by  proper  plebiscite,  authorizing 
the!  state  to  be  a  party  to  or  interested  in 
the  improvement  of  "the  public  wagon 
roads,"  or  highways.  A  state  highway  de- 
I)artment  under  a'  state  commissioner  had 
been  created  and  provided  for  by  the  Legis- 
lature of  1903,  but,  manifestly  recognizing 
Its  constitutional  infirmities,  this  law  was  re- 
cast, elaborated,  and  re-enacted  after  the 
constitutional  amendment  was  adopted.  Act 
146,  Pub.  Acts  .1905.  When  the  new  Oonstl- 
tutiott  of  1908  was  framed  and  adopted,  not 
only  was  thO  amendatent  of  1906  retained, 
authorising  the  state  to  engage  in  the  work 
of  internal  Improvements  by  improving,  or 
aiding  in  Improving,  highways  (section  14, 
art  10),  but,  manifestly  mindfol  of  the  Imr- 


plied  intent  and  meaning  of  tbe  old  Consti- 
tution as  it  had  been  interpreted  In  restric- 
tion of  highway  legislation.  It  was  provided 
by  section  20,  art  8,  that: 

"The  Legidature  may  by  general  law  provide 
for  the  laying  out,  construction,  improvement 
and  maintenance  of  highways,  bridges  and  cnl- 
verts  by  counties,  districts  and  townships;  and 
may  authorize  counties  or  districts  to  take 
charge  and  oontnd  of  any  hixhways  within  their 
limits  for  such  purposes.  The  Legislature  may 
also  by  general  law  prescribe  the  powers  and  du- 
ties of  boards  of  supervisors  in  relation  to  hitrh- 
ways,  bridges  and  culverts ;  may  provide  for 
county  and  district  road  commissioners  to  be  ap- 
pointed or  elected,  with  such  powers  and  duties 
as  may  be  prescribed  by  law*  and  may  change 
and  abolish  the  powers  and  dntles  of  township 
commissioners  and  overseers  of  highways." 

[S]  Conceding,  as  has  been  said,  and  is 
contended  here,  that  the  principle  of  local 
self-government  is  basic  and  thoroughly  Im- 
bedded in  the  Jurisprudence  of  this  state, 
that  principle  and  the  authority  of  the 
courts  to  so  declare  necessarily  find  their 
source  in  the  Constitution  of  the  state  and 
laws  not  in  violation  of  It  When  those 
constitutional  limitations  found  id  the  old 
Constitution  are  removed  from  the  new  and 
legislation  which  the  old  Constitution  was 
construed  as  impliedly  forbidding  is  express- 
ly authorized  by  the  new,  the  basic  principle 
of  local  self-government  vanishes  as  to  it. 
While  yet  recognizing  local  interest  In  and 
a  reasonable  local  control  over  highways, 
the  present  Constitution  makes  plain  that 
their  Improvement  for  public  travel  is  not 
to  be  regarded  as  solely  and  exclusively  a 
matter  of  local  concern,  but  of  general  pub- 
lic interest  and  state-wide  importance.  So 
viewing  It,  those  who  framed  and  adopted  the 
new  QmstltntiOD  in  the  li«^t  of  the  old  as 
Interpreted  in  former  decisions  gave  the 
Legislature  authority  to  commit  the  state  to 
a  system  of  highway  Improvements  either  di- 
rectly or  by  aiding  minor  governmental  ei^ 
titles  authorized  by  law  to  make  them,  and, 
if  deemed  expedient  to  that  end,  diange  or 
entirely  abolish  the  local  powers  and  duties 
of  township  highway  officers,  which  the  for- 
mer ConAitntlon  was  construed  as  prohibit- 
ing. 

It  is  conceded  that  the  contemplated  im- 
provements are  to  be  made  upon  an  old  es- 
tablished highway  of  permanent  diaracter 
and  part  of  a  state  trunk  line  road.  Al- 
though the  Immediate  locality  through  which 
the  road  runs  would  be  especially  interested 
and  benefited,  It  would  be  a  violent  legal 
fiction  against  the  actual  facts  to  hold  that 
its  Improvement  for  travel  is  exclusively  a 
matter  of  local  concern  in  which  the  state 
at  large  and  general  public  have  no  Interest 
Clearly  the  Legislature  is  authorized  by  the 
Constitution  to  provide  by  general  law  for 
such  improvements  as  are  contemplated  here, 
and  that  It  is  not  required  to  commit  the 
project  to  the  township  highway  authorities 
la  made  maDtfest  in  tbe  same  paragraph  of 
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the  Constltatlon,  providing  that  tbcdr  powers 
and  duties  may  be  abollsbed  by  the  Legis- 
lature. In  the  counties  which  have  not 
ad<^ted  the  county  road  system  there  are 
no  other  highway  officials  with  authority 
over  country  roads.  The  state  highway  com- 
missioner is  chosen  at  large  by  the  electors 
of  the  state,  representing  as  a  highway  officer 
all  parts  of  the  state,  bolden,  in  mattera 
pertaining  to  his  official  duty,  to  represent 
the  Interests  of  each  townahlp  and  person 
In  the  atate,  as  Is  the  county  road  conunls- 
sloner,  elected  at  large  In  a  county  adopting 
that  system,  to  represent  in  the  line  of  his 
duitles  his  county  as  a  whole  and  each  town- 
ship and  person  In  It  With  the  right  of  the 
state  to  engage  In  the  Improvement  of  public 
wagon  roads  there  necessarily  goes  the  right 
to  provide  some  proper  agent  or  official  to 
administer  the  law  and  carry  on  the  work  of 
Improvanent  authorized.  Contingent  desig- 
nation of  the  state  highway  commissioner 
where  county  highway  commissioners  are 
not  available  is  no  more  an  invasion  of  the 
asserted  township  right  of  local  self-govern- 
ment than  is  the  designation  of  county  com- 
missioners. In  either  case  the  township  has 
a  voice  In  their  election  to  the  offices  they 
hold,  and  eadi  In  his  official  capacity  repre- 
sents the  township  as  a  part  of  the  coui£y 
or   state. 

Upon  the  subject  of  highway  taxes,  as- 
sessments, and  performance  of  authorised 
work  the  following  deductions  from  the  weight 
of  authority  stated  as  general  rules  in  13 
R,  C.  li.  subpage  159,  are  Illuminating: 

"The  Legislature  may  itself  levy  a  tax  for 
highway  purposes,  or  it  may  delegate  that  pow- 
er to  municipal  or  qnasl  municipal  corpora- 
tions within  its  borders.  •  •  •  But  when  the 
state  at  large  or  the  general  public  has  an  in- 
terest in  the  conatmction  or  maintenance  of 
such  works,  the  Legislature  may  assume  the  ac- 
tive direction  of  affairs  by  such  agents  as  it  may 
see  fit  to  appoint,  and  may  apportion  whatever 
expensies  may  be  incurred  among  such  manici- 
palities  as  may  be  found  to  be  especially  bene- 
fited, without  first  stopping  to  ask  their  con- 
sent. It  may  therefore  make  provision  for 
particular  highways,  and  may  provide  for  thehr 
construction  or  alteration  by  agencies  of  its  own 
at  the  expense  of  those  upon  whom  it  sees  fit 
to  cast  the  burden.  And  it  is  generally  held 
that,  as  against  legislation  of  this  character,  no 
plea  can  be  set  up  of  a  right  of  local  self-gov- 
ernment,, implied  in  the  nature  of  our  institu- 
tions. So  tLe  Legislature  may  compel  a  mu- 
nicipality, without  its  consent,  to  assume  the 
expense  of  acquiring  and  maintaining  public 
highways  within  its  corporate  limits.  *  •  * 
The  Legislature  may  provide  for  the  creation  of 
road  or  taxing  districts  comprising  lands  in  the 
neighborhood  of  a  rural  highway,  and  for  levying 
taxes  on  property  situated  in  such  districts  to 
pay  the  whole  or  a  part  of  the  cost  of  oonstmct'' 
ing  or  repairing  the  highway." 

[4]  The  proportion  of  state  aid  to  be  paid 
because  of  such  improvements,  which  Is  based 
on  the  mileage.  Is  to  be  paid  to  counties  nnder 
the  county  road  system  and  to  townships  pro 
rata  to  their  assessment  where  the  county 
road  law  has  not  been  adopted.   G%e  plan  for 


directly  paying  th«  cott  of  si  proposed  Im- 
provement under  this  law  Is  based  on  the  as- 
sessment of  benefits,  and  It  is  provided  in 
conntles  under  the  county  system  the  cost  of 
the  Improvement  shall  be  apportioned  be- 
tween the  special  assessment  district,  the  af- 
fected townships,  and  the  county,  while  In 
counties  which  have  not  adopted  the  county 
road  system  the  total  amount  shall  be  as- 
sessed against  the  special  assessment  district 
and  the  township  or  townships  through  which 
the  road  passes.  It  Is  contended  that  this 
violates  the  constitutional  requirement  of 
uniformity  In  taxation  because  It  places  a 
greater  burden  upon  townships  In  the  latter 
case  than  in  the  former,  and,  while  recog- 
nizing that  the  county  Is  benefited,  the  law 
relieves  It  from  assessment.  So  far  as  thL-j 
case  is  concerned  the  objection  is  disposed  of 
by  the  fact  that  It  is  not  shown  or  dalmed 
that  petitioner  or  any  other  property  owner 
within  the  assessment  district  was  assessed 
in  excess  of  actual  resultant  benefits,  and 
therefore  it  Is  'Immaterial  to  him  how  the 
public  portions  of  the  burden  aro  borne  as 
between  the  county  and  township.  In  Volgt 
V.  Detroit,  123  Mich.  547,  82  N.  W.  253,  it  la 
said: 

"There  is  no  dalm  in  the  ImII  that  complain- 
ant's property  is  not  I>enefited  by  the  proposed 
improvement  in  excess  of  the  amount  asitessed. 
nor  is  there  any  claim  that  he  was  not  allowed 
to  be  heard  in  relation  to  the  amount  assessed 
against  his  property.  •  •  •  We  do  not  think 
it  can  be  said  that  complainant's  property  is 
taken  without  due  process  of  law." 

[S,  •]  Presumptively  benefits  to  be  received 
by  those  who  pay  them,  both  individuals  and 
townships,  equal  the  costs  assessed  against 
them,  and  until  the  contrary  appears  neither 
is  in  a  x>osltion  to  complain.  As  a  proi>0Gi- 
tlon  of  general  application  the  constitutional 
requirement  of  Just  and  uniform  taxation  is 
met  when  the  assessment  is  within  the  limit 
of  benefits  received,  is  Just,  and  uniform 
throughout  the  created  assessment  district. 
So  far  as  direct  benefits  by  reason  of  close 
proximity  to  the  proposed  Improvunent  are 
concerned,  the  improvement  is  in  a  sense  lo- 
cal, although  also,  in  a  wider  sense,  a  public 
Improvement  of  general  concern,  and  the 
special  assessment  for  benefits  arising  by 
reason  of  proximity  is  not  in  the  true  mean- 
ing of  the  word  as  used  in  the  constitutional 
limitation  a  "tax,"  which  ha&r  reference  to 
general  revenues  for  the  purpose  of  maintain- 
ing and  carrying  on  the  government  where 
the  benefits  are  alike  enjoyed  by  all  without 
reference  to  the  special  benefits.  The  element 
of  special  b«ieflt8  is  a  dlstingnlsblng  feature 
between  taxes  and  assessment  for  benefits. 
It  is  well  settled  in  this  state  that  a  general 
exemption  of  realty  from  taxation  does  not 
extend  to  such  assessments  based  on  special 
benefits  resulting  from  proximity — sometimes 
called  taxes  for  special  improvemimts.    That 
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proposition  Is  samined  ap  In  Elliott  on  Roads 

(3d  Ed.)  g  663,  au  follows: 

"A  distinction  is  made  between  local  asaess- 
menta  and  taxes  levied  for  general  revenue  pur- 
poses. The  question  baa  been  before  the  courts 
time  and  time  again,  and  the  almost  unruf- 
fled current  of  judicial  opinion  Is  that  an  as- 
sessment for  a  local  improvement  is  not  a  tax 
within  the  meaning  of  tne  constitutional  provi- 
sion requiring  uniformity  of  taxation.  Local 
assessments  are  not  ordinary  taxes  levied  for  the 
purpose  of  sustaining  the  government,  but  they 
are  charges  laid  upon  individual  property  be- 
cause the  property  upon  which  the  burden  im- 
posed receives  a  special  benefit  which  is  different 
from  the  general  one  which  the  owner  enjoys  in 
common  with  others  as  a  citizen  of  the  common- 
wealth. They  may  be  a  species  of  tax,  and  the 
power  to  levy  them  is  generally  referred  to  the 
taxing  power,  bat,  as  already  indicated,  tbej  are 
not  taxes  within  the  meaning  of  that  term  as 
generally  used  in  constitntional  rastriction*  and 
exemptions," 

— and  reasserted  In  Detroit  v.  WeU,  180  Mich. 
693, 147  N.  W.  650. 

[7]  This  law  was  not  intended  to,  and  does 
not,  impose  tbe  entire  cost  of  tbe  improve- 
ment upon  adjoining  lands  or  townships.  Its 
purpose,  as  declared  in  tbe  first  section,  is  to 
provide  an  additional  method  to  be  in  force, 
"where  a  portion  of  the  cost  of  constructing 
or  improving  highways  is  paid  by  special  as- 
sessment upon  lands  benefited  thereby."  The 
amount  of  such  assessment  is  limited  to  the 
special  bmeflts  resulting  from  the  improve- 
ment as  determined  after  all  in  Interest  are 
given  opportunity  to  be  heard.  State  aid 
onder  existing  appropriate  laws  is  recognized 
and  contemplated.  The  state  can  only  act 
inpon  local  Initiative,  pursuant  to  a  petition 
by  a  majority  of  those  owning  adjoining 
lands,  who  presumably  are  most  seriously  af- 
fected and  vitally  interested.  The  legality 
of  assessments  for  special  benefits  resulting 
from  improvements  of  streets  in  villages  and 
dtlee  was-  long  ago  settled  beyond  contention, 
but  there  has  been  in  the  past  a  decreasing 
divergence  of  authority  upon  application  of 
the  rule  to  country  roads.  While  there  may 
be  a  difference  in  degree  and  demand,  in  the 
principle  underlying  assessment  for  special 
benefits  resulting  from  public  improvement 
of  an  adjacent  highway,  we  fail  to  discover 
wherein  the  difference  lies  betwe^i  streets 
and  public  roads.  In  Murray  v.  Smith,  117 
Minn.  490,  136  N.  W.  5,  40  L.  B.  A.  (N.  S.) 
173,  Ann.  Cas.  1913D,  548,  where  that  sub- 
ject Is  carefully  coosidered  and  the  conclu- 
sion reached  that  such  an  assessment,  au- 
thorized in  proceedings  analogous  to  its 
drainage  law.  Is  permissible  imder  tbe  Ooa- 
Btitutlon  of  that  state,  the  court  says: 

'^The  weight  of  anthority  to-day  seems  to  be 
to  tbe  effect  that  a  highway  may  be  a  local  im- 
provement, and  that  an  assessment  of  lands  spe- 
cially benefited  may  be  sustained."  Page  & 
Jones,  Taxation  by  Assessment,  I  822:  Bauman 
V.  Ross,  167  U.  S.  548  [17  Sup.  Ct.  966.  42  L. 
E!d.  270];  Law  v,  Madison,  etc..  Turnpike  Co., 
30  Ind.  77 :  Monroe  County  v.  Harrell,  147  Ind. 
600  [46  N.  E.  124];    Spaulding  v.  Mott,  107 


Ind.  68  [76  N.  E.  620];  Jones  ▼.  Tonawanda, 
158  N.  T.  438  [53  N.  E.  280] :  Seanor  v.  What- 
com County,  13  Wash.  48  [42  Pac.  652]. 

We  find  nothing  In  our  present  Constitu- 
tion which  forbids  the  Legislature  placing  a 
Just  portion  of  the  btirden  of  a  highway  Im- 
provement on  a  specially  benefited  assess- 
ment district  and  levying  assessments  for 
special  benefits  conferred  upon  the  property, 
although  benefits  are  also  conferred  thereby 
upon  the  commnnity  or  state  at  large.  Much 
greater  legislative  powers  than  exercised 
here  are  recognized  by  the  United  States 
Si^reme  Court  in  the  absence  of  constitution- 
al prohibition.  In  Williams  v.  Efegleston,  170 
tJ.  S.  304,  18  Sup.  Ct  617,  42  L.  Ed.  1047, 
affirming  Bulkeley  v.  Williams,  68  Conn.  131, 
85  Atl.  24,  421,  48  Ii.  R.  A.  465,  which  con- 
tains an  exhaustive  discussion  of  many  of 
the  questions  involved  here,  the  court  said, 
speaking  through  Justice  Brewer: 

"Neither  can  it  be  doubted  that,  if  the  state 
Constitution  does  not  prohibit,  the  Legislature, 
speaking  generally,  may  create  a  new  taxing 
district,  determine  what  territory  shall  belong  to 
such  district  and  what  property  shall  be  consid- 
ered as  benefited  by  the  proposed  improvement. 
And  in  so  doing  it  is  not  compelled  to  give  notice 
to  the  parties  resident  within  the  territory  or 
permit  a  hearing  before  itself,  one  of  its  commit- 
tees, or  any  other  tribunal,  as  to  the  question 
whether  the  property  so  included  within  the  tax- 
ing district  is  in  fact  benefited." 

[I]  The  concluding  clause  of  section  17  of 
Act  59,  relating  to  apportionment  according 
to  benefits,  provides  an  arbitrary  maximum 
and  mininum  perc»itage  limit  which  it  is 
urged  is  inconsistent  with  the  adopted  rule  of 
assessment  for  benefits  and  nnlliflA  It.  In 
the  present  case  no  claim  is  made  that  the 
assessments  are  not  made  according  to  ben- 
efits, and  the  clause  complained  of  is  not  in- 
volved unless,  as  urged  on  constitutional 
grounds,  it  invalidates  the  whole  act.  This 
clause  is  an  Interjection  manifestly  out  of 
harmony  with  the  general  theory  of  the  act, 
and  not  so  Inseparably  connected  with  its 
purpose  and  substantial  provisions  as-  to  fur- 
nish the  moving  consideration  for  enacting 
tbe  law. 

"An  unconstitutional  provision  or  section  in 
the  statute  will  not  affect  the  other  provisions  of 
the  law  unless  they  are  essentially  and  insepa- 
rably connected  in  substance."  Matbias  v.  Cra- 
mer, 73  Mich.  5,  40  N.  W.  926 ;  Klatt  v.  Wayne, 
Probate  Judge,  159  Mich.  203,  123  N.  W.  642. 

Tbe  clause  is  not  an  interdependent  part 
of  the  rest  of  the  statute  essential  to  accom- 
plish its  moving  purpose  and  the  chief  object 
for  which  it  was  enacted  which  forces  the 
Inference  that  the  law  would  not  have  been 
passed  without  it.  With  it  eliminated  the 
statute  is  a  complete,  unobjectionable,  and 
workable  law. 

We  find  no  occasion  to  disturb  the  conclu- 
sions reached  by  the  learned  circuit  Judge 
who  first  considered  tbe  case,  and  his  decree 
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dlsmlBsliiK  the  complaint  trill  stand  affirmed, 
t>at  without  costs. 

KUHN,  C.  J.,  and  STONE,  BIRD,  FEL- 
LOWS, and  BROOKE,  JJ.,  concur  -with 
STEERE,  J. 

OSTRANDEOR,  J.  I  reserye  opinion  upon 
the  point  last  decided,  concurring,  however, 
in  affirming  the  decree. 

MOORE,  3.,  concurs  with  OSTRANDER,  J. 


ATKINSON  et  aL  v.  AKIN  et  al.    (No.  15.) 
(Supreme  Court  of  Michisan.     July  28,  1917.) 

1.  FRAUDtrLENT      CoNVETANOES      «=»104(6)   — 

Possession  bt  Tbustek. 
A  conveyance  will  be  set  aside  as  in  fraud 
of  creditors  where  debtor  held  title  in  trust  for 
his  wife,  who  paid  purchase  price,  but  permitted 
him  to  remain  in  possession  ostensibly  as  own- 
er, and  to  use  property  in  his  business,  knowing 
that  he  vas  obtaining  credit  from  plaintiffs  on 
atren^rth  of  his  ownership,  and  deed  to  her  was 
not  recorded,  and  plaintiffs  did  not  know  of  deed 
until  after  their  execution  levies  were  perfected. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  342.] 

2.  EXECDTIOM     «=s»113— PWOBITY— UNBECOSD- 

En  Deed. 
Under  Comp.  Laws  1897,  {  9224,  creditor  of 
holder  of  record  title,  whose  execution  levy  is 
perfected  without  notice  of  prior  unrecorded 
deed,  has  all  tbe  rights  of  a  bona  fide  purchaser, 
and  righta  of  one  daiming  title  under  such  deed 
are  subordinate  to  such  prior  recorded  liens. 

[Ed.   Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §|  241-248.] 

3.  pBAUDUtENT    CONVETAWCES    «=»96(2)— NO- 
TICE TO  CBEorroR— Possession. 

A  conveyance  will  not  be  set  aside  as  in 
fraud  of  creditors  where  the  debtor  held  title 
to  property,  while  debt  to  plaintiffs  was  incur- 
red, to  secure  a  debt  from  his  son  to  his  wife 
for  money  advanced  son  by  her  to  enable  him 
to  buy  it  and  son  bad  during  all  that  time  been 
in  open,  continuous,  and  exclusive  possession 
of  it  under  claim  of  ownership,  working  and  im- 
proving it,  had  paid  his  debt  to  his  mother  in 
lull,  and  held  record  title  when  plaintiffs'  exe- 
cutions were  levied. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  gi  293-304,  320-322.] 

4.  Fbauds,  Statute  of  «=3l29(9)— Pakt  Peb- 
roBMANCE— Possession  and  iMrBovEUENXB. 

An  oral  contract  for  purchase  of  real  estate 
is  valid  and  enforceable  where  possession  is  tak- 
en of  premises  and  improvements  are  made. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute  of.  Cent  Dig.  {S  822,  323.] 

&  Vendob  and  PuBCHAaEB  «=321S(1)  —  No- 
tice to  Creditobs— Possession. 
One  who  extends  credit  to  the  holders  of  the 
record  title  to  land  on  the  strength  of  such  title 
is  chargeable  with  notice  of  rights  of  one  who 
at  the  time  is  in  open,  uninterrupted,  and  exclu- 
sive possession  as  a  contract  purchaser,  man- 
aging and  controlling  it  under  claim  of  owner- 
ship. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent.  Dig.  {  440.] 

6.  Equity  «=>885— Reception  of  Evidence— 

RuLiN  G — ^Effect. 

Under  Judicature  Act  (Pub.  Laws  1915,  No. 

314)  c.  17,  f  5,  court  in  chancery  cases  is  re- 


quired to  nde  anthoritatlTely  oa  all  objections 

to  evidence,  and  parties  cannot  as  a  matter  of 
right  continue  a  line  of  evidence  against  sustain- 
ed objections. 

[Ed.  Note.— For  other  cases,  see  Equity,  (Jent 
Dig.  §f  822-824,  833.] 

7.  Apfeai.  and  Ebbob  i®=s895(l)— Review— 
Scope. 

In  an  action  to  set  aside  a  conveyance  as 
in  fraud  of  creditors,  where  defendants,  claim 
that  creditors  were  chargeable  with  notice  of 
their  rights  because  they  were  in  possession  of 
land,  but  their  answer  does  not  so  allege  and 
objection  on  that  ground  to  testimony  as  to 
possession  is  overruled,  appellees  are  entitled 
to  have  objection  preserved  in  record  passed  up- 
on on  appeal,  since  case  is  heard  de  novo,  and 
might,  with  testimony  as  to  possession  eliminat- 
ed, assume  a  different  aspect. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  it  3645,  3646.] 

8.  Fbaudtjlent    Convbtanceb    4=»269(1)  — 
Pleadin  o—Ans  WEB— Possession  . 

In  an  action  to  set  aside  a  conveyance  as  in 
fraud  of  creditors,  where  defendants  claim  that 
creditors  are  chargeable  with  notice  of  their 
rights  because  defendants  were  in  possession  of 
land,  and  answer  does  not  positively  allege  tliat 
they  were  in  possession,  but  only  that  they  wcra 
the  owners  and  made  improvements  thereon, 
matter  of  nossession  is  before  the  court,  where 
plaintiffs  claim  no  surprise. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
(Conveyances,  Cent.  Dig.  gg  789-794.] 

9.  Appeal  and  Ebbob  <8=>888(2)— Review  — 

AUENDIOENT  OF  PLEADINOS  TO   CONFOBK  TO 

Pboofb. 
Supreme  Court  has  power  to  iwrmit  aniendi 
meat  of  pleadings  to  conform  with  testimony 
where  subject  is  related  and  has  been  fully  eone 
into  with  no  (^im  of  surprise. 

[Ed.  Note.— For  other  cases,  see  Appeal  aad 
Error.  Cent  Dig.  g  361fl.] 

Appeal  from  (Circuit  Court,  Oceana  Coanty, 
In  (3hancery;  James  B.  Sullivan,  Judge. 

Action  by  Robert  O.  Atkinson  and  otbera 
against  John  0.  Akin  and  others.  From  a 
judgment  for  plaintiffs,  all  defendants  ex- 
cept John  C.  Akin  appeal.    Reversed  In  part. 

Argued  before  KUHN,  CJ.  J.,  and  STONE, 
BIRD,  MOORE,  STEERB,  BROOKE,  and 
FELLOWS,  JJ. 

F.  E.  Wetmore,  of  Hart,  for  appellants. 
A.  S.  Hinds,  of  Shelby,  for  appellees. 

STEERB,  J.  PlalntUfs  filed  this  judgment 
creditors'  bill  In  aid  of  execution,  on  March 
22,  1916,  to  set  aside  a  deed  given  by  defend- 
ant John  C.  Akin  and  his  wife.  Nettle,  to 
their  son,  Claude  L.  Akin,  and  his  wife, 
Rena,  dated  July  6,  1914,  recorded  June  8. 
191S,  covering  block  125  and  the  Bonth  10 
feet  of  block  124  to  the  vlUage  of  Shelby,  In 
Oceana  county,  and  a  farm  of  120  acres  lo- 
cated in  Blbrldge  township,  In  said  county. 

Plaintiffs  had  recovered  against  said  John 
O,  Akin  three  judgments  amounting  to  over 
$2,000,  and,  being  unable  to  otherwise  collect 
the  same,  levied  alias  executions  on  this 
property,  two  November  9,  1915,  and  one  'oa 
January  13,  1916. 

DefNidants  Claude  Akin  and  wife  disclaim 
any  interest  In  the  village  property  whldi 
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was  conveyed  by  tbem  to  the  mother,  Nettle 
Akin,  Btatlntr  that  the  father,  John,  conveyed 
!t  to  them  for  the  purpose  of  conveying  It  to 
the  mother,  which  they  did. 

The  records  of  deeds  of  Oceana  connty 
Show  that  the  Judgment  debtor,  John  AUn, 
had  held  title  to  the  Shelby  village  property 
since  1901,  and  It  was  shown  without  dis- 
pute that  he  had  been  In  actual  poeeesslon  of 
it  from  1901  until  September  16,  1915,  during 
which  time  the  title  stood  lu  his  name.  The 
record  also  shows  that  John  C.  Akin  receiv- 
ed a  deed  In  November,  1904,  conveying  to 
him,  without  qualifications,  title  to  the  El- 
bridge  township  farm,  which  stood  of  record 
In  his  name  until  he  conveyed  It  to  his  son 
and  wife  in  July,  1914.  They,  however,  had 
been  in  possession  of  this  property  claiming 
ownership  during  all  the  time  he  held  title 
to  it 

The  substance  of  plaintiffs'  lengthy  bill  of 
complaint  Is  that  the  indebtedness  of  John 
Akin,  represented  by  the  Judgments  under 
whldi  they  claim  execution  liens  upon  this 
real  property,  was  incurred  while  he  held  ti- 
tle to  It,  and  credit  was  extended  to  him  on 
the  strength  of  his  ownership;  that  he  sub- 
sequently conveyed  it  to  his  son,  Claude,  and 
wife  without  consideration  and  to  defraud 
his  creditors ;  that  he  shortly  thereafter  dis- 
posed of  or  sequestered  what  personal  prop- 
erty be  owned  and  went  West,  to  Montana, 
where  he  took  up  a  homestead;  that  the 
members  of  his  family  who  thus  acquired  ti- 
tle to  his  property  confederated  with  him  to 
that  end,  and  are  not  Innocent  iwrtles ;  that 
executions  previously  Issued  against  him  up- 
on those  Judgments  were  returned  unsatla- 
fled,  and  appropriate  aid  of  the  court  is  ask- 
ed to  enforce  these  levies. 

Defendant  John  Akin  suffered  himself  to 
be  defaulted  and  was  not  present  or  repre- 
sented by  counsel  at  the  hearing.  The  other 
defendants  appeared  and  made  answer, 
claiming  In  their  answer  and  at  the  hearing 
to  have  paid  for  and  been  the  equitable  and 
actual  owners  of  the  property  during  all  the 
time  John  Akin  held  the  legal  title;  that  it 
was  purchased  and  paid  for  by  them  In  the 
first  instance,  although  he  took  title  thereto 
in  his  own  name;  deny  that  he  has  or  ever 
liad  any  money  invested,  interest  or  owner- 
ship in  the  property;  deny  all  knowledge  of 
or  responsibility  for  any  indebtedness  of  his; 
and  contend  that  the  deeds  from  him  to  them 
were  given  to  and  received  by  them  In  good 
faith  as  the  rightful  owners,  to  place  the 
legal  title  where  it  belonged. 

The  trial  court  granted  in  full  the  reUef 
asked  by  plaintiffs,  setting  aside  as  to  their 
levies  the  deed  of  July  6,  1014,  from  John 
Akin  to  his  son,  Claude,  and  wife,  and  their 
deed  of  January  3, 1916,  to  the  mother.  Nettle 
A  Akin,  of  the  village  property. 

[1,2]  As  to  the  Shelby  village  property 
we  see  no  escape  from  the  ooncluslcms  reach- 
ed by  the  trial  court  Defendant  Nettle 
163  N.W.— 66 


Alda's  claim  Is  ttHat  she  paid  for  this  prop- 
erty, which  was  conveyed  to  her  husband 
with  her  knowledge  and  consent  His  tastes 
and  activities  ran  to  horses  and  their  uses 
for  llvoy,  breeding,  and  trafficking  pur* 
poses,  in  whlcb  he  was  more  optimistic  than 
soccesaful.  After  the  imrebase  of  this  pn>t>> 
erty,  upon  whidi  there  Whs  a  bam,  or  saleS 
stable,  he  held  title  to,  and  had  posses- 
sion of  it  ostensibly  as  owner,  using  it  in 
his  business  until  he  deeded  it  to  tals  son  and 
wife,  who  (Claim  no  interest  in  it  and  went 
West  His  wife,  who  testified  that  "he  has 
tiled  all  the  ways  he  could  to  make  mooe^ 
With  horses  and  faUed,"  was  engaged  while 
he  possessed  this  property  in  the  dreesmak* 
ing  business,  with  apparently  better  success. 
Although,  with  eomparatively  ^ort  Intermis- 
sions, she  stood  by  him  falthfuUy  and  con- 
doned his  shortcomings,  Utigation  over  prop^ 
erty  she  successfully  claimed  to  own  which 
his  creditors  sought  to  realize  from,  and  her 
charges  against  him  in  a  short-lived  divorce 
case  which  she  began  and  witibdi-ew,  togeth> 
er  with  contradictory  statements  and  quali- 
fied admi8ai<ms,  make  plain  that  she  knew 
of  his  financial  delinqnencies,  and  that  he 
was  obtaining  credit  on  the  strength  of  bis 
owneralilp  of  this  property.  No  other  rea- 
son  is  shown  why  title  to  it  should  have 
been  taken  and  kept  in  his  name  If  it  was 
bought  by  and  belonged  to  her.  Her  deed 
to  the  property,  of  which  they  are  not  shown 
to  have  known,  was  not  recorded  until  after 
plaintiff's  execution  levies  were  made  and 
perfected.  The  execution  plaintiffs  have  all 
rights  of  bona  fide  purchasers  under  section 
9224,  Comp.  Laws  1897,  and  whatever  rights 
she  has  In  the  premises  by  virtue  of  her 
deed  are  subordinated  to  the  prior  recorded 
Uen  their  levy  established.  Lachelt  v.  Mcln* 
emey,  186  Mich.  413, 162  N.  W.  86. 

[3]  The  facts  as  to  the  Elbridge  township 
land  present  a  different  situation.  Claude 
Akin  took  possession  of  it  May,  1904,  before  . 
it  was  deeded  to  his  father  in"  November, 
1004,  having  with  the  assistance  of  his  moth- 
er contracted  to  buy  It  from  the  prior  owner 
at  an  agreed  price  of  $850.  He  was  then  a 
young  man,  unmarried,  had  accumulated 
$150  in  money,  and  owned  a  team.  Just 
prior  to  the  purchase  of  this  land  he  was 
planning  to  buy  40  acres  near  the  village 
of  Shelby,  when  his  uncle,  who  lived  near 
this  tract,  called  attention  to  it  and  told 
him  it  could  be  bought  cheap.  He  looked 
it  over,  discussed  the  matter  with  his  peo- 
ple at  home,  and  decided  to  buy  it  if  he 
could.  His  mother  encouraged  hira  and  of- 
fered to  assist.  The  land  was  purchased  and 
the  ?850  paid  the  seller,  Claude  furnishing 
the  fl50  which  he  had,  and  his  mother  the 
balance.  A  portion  of  the  tract  was  swampy, 
and  a  portion  of  it  good  agricultural  land. 
It  was  wild  and  unimproved,  stripi)ed  of  its 
valuable  timber,  and  upon  it  some  old,  dilai>- 
idated  buildings  of  little  value,  formerly 
used  in  lumbering  operations;  the  principal 
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ones  eonslstliig  of  an  milnbabitable  abanty 
and  a  camp  barn  built  of  logs.  Being  un- 
able to  occupy  the  buildings,  owing  to  their 
condition,  he  at  first  camped  upon  the  land 
and  commenced  a  clearing  preparatory  to 
putting  in  some  crops  that  year,  which  lie 
did.  He  thereafter  continued  to  reside  upon 
this  place  up  to  the  time  of  the  trial,  in 
excluslTe  possession  under  daim  of  owner- 
ship, working  upon  and  improving  it  At 
the  time  of  the  trial  he  had  over  60  acres 
under  cultivation,  a  comfortable  house,  good 
barn,  fences,  and  other  Improvements,  and 
bad  developed  it  into  a  valuable,  Improved 
farm  said  to  be  worth  in  the  neighborhood 
of  $3,000.  When  he  married  he  took  his  wife 
to  the  home  whidi  he  had  prepared,  and  the 
testimony  is  undisputed  that  from  the  time 
he  first  went  upon  this  land,  over  18  years 
before  the  trial,  he  has  lived  there  continu- 
ously, with  the  exception  of  part  of  one  win- 
ter before  he  was  married,  making  and  call- 
ing it  Ills  home^  steadily  working  upon  and 
improving  it  as  his  own  property,  in  open, 
notorious,  and  exclusive  possession  with  his 
wife  under  daim  of  ownership.  He  was 
BO  in  possession  of  It  when  his  father's  in- 
debtedness accrued  to  plaintiffs,  and  when 
their  executions  were  levied  upon  the  land 
he  had  paid  for  It  in  full  according  to  his 
contract,  and  with  his  wife  held  tiUe  to  It  of 
record. 

The  only  disturbing  element  In  this  trans- 
action upon  which  plaintiff  relies  is  that 
shortly  after  the  land  was  purdiased  In  1904 
and  Claude  had  moved  upon  it,  where  be 
was  at  work  clearing  It,  his  father,  John 
Akin,  took  the  deed  of  it  from  the  vendor 
In  his  own  name.  It  is  claimed  that  this 
was  done  and  acquiesced  In  on  the  father's 
tnitiative,  to  secure  the  mother  for  money 
she  had  advanced  to  help  pay  for  the  place. 
It  is  shown  in  that  connection  that  the  fa- 
ther himself  paid  nothing,  never  lived  up- 
on or  used,  the  land,  did  not  clear,  culti- 
vate, or  plant  any  of  it,  made  no  improve- 
ments upon  It,  and  claimed  no  Interest  In 
or  share  of  the  crops  raised  by  Claude,  who, 
independent  of  his  father,  worked  faith- 
fully during  the  succeeding  years  developing 
and  paying  for  the  farm,  making  the  last 
payment  to  his  mother  in  June,  1914,  short- 
ly thereafter  receiving  his  deed,  made  and 
dated  July  6,  1914. 

It  Is  undisputed  that  Mrs.  Aidn  had  re- 
ceived some  money  from  her  father's  estate 
and  was  successful  in  her  dressmaking  busi- 
ness, contributing  liberally  at  times,  If  un- 
wisely, to  her  husband's  business  ventures. 
In  also  helping  her  son  to  purchase  this  land 
her  confidence  was  apparently  not  misplaced; 
for  be  not  only  made  a  good  fajrm  and  home 
of  It  for  himself,  but  before  he  was  marded 
he  paid  her  $300  of  the  $700  ^e  had  ad- 
vanced him,  and  subsequently,  with  the  as- 
sistance of  his  wlfei  paid  the  balance.  Mrs. 
Akin  tesUfled: 


That  at  the  time  her  husband  toA  the  title 
to  the  land  it  was  not  altogether  agreeaUe  to 
her,  and  she  protested,  but.Oielr  relations  were 
then  harmonious,  and  she  had  confidoice  in  him. 
"It  was  made  out,  and  he  [her  husband]  always 
had  a  kind  of  a  way  abont  it — he  always  said 
that  I  was  bis'iL  and  that  mine  bei<«ged  to 
him.  •  ♦  ♦  I  didn't  make  any  serious  ob- 
jections, because  I  knew  and  he  knew  that  it 
was  for  Claude,  and  Claude  had  $150  in  it, 
and  he  was  to  pay  the  rest  and  have  tho  places. 
•  *  •  But  he  said,  'WeU,  what  is  the  differ' 
ence ;  Claude  will  soon  have  it  paid  for,  and  we 
will  give  the  deed  to  him.'  " 

The  substance  of  her  not  entirely  satisfac- 
tory explanation  Is  that,  being  a  horseman^ 
John  always  wanted  to  do  the  driving  when- 
ever there  was  any  opportunity,  and  as  long 
as  he  drove  satisfactorily  she  had  no  seri- 
ous objection  between  themselves  to  his  hold- 
ing the  lines  in  family  matters. 

That  Claude  Akin  was  a  bona  fide  purchasr 
er  of  this  land  for  $850,  under  an  oral  con- 
tract with  the  owner  of  the  title,  when  he 
went  Into  possession  of  it  In  May,  1904,  that 
there  was  then  part  performance  and  later 
full  performance  on  his  part  as  a  result  of 
which,  and  in  compliance  with  the  contract 
so  far  as  he  is  concerned,  be  ultimately  se- 
cured a  good  title  of  record  to  the  property, 
is  undisputed. 

[4]  It  cannot  be  questioned  that  an  oral 
contract  for  purchase  of  real  estate  follow- 
ed by  taking  possession  of  the  premises  and 
making  Improvements  Is  valid  and  enforce- 
able. Section  9518,  Oomp.  Iaws  1897; 
Bomier  v.  Caldwell,  8  Mich.  463;  Davis  v. 
Btrobrldge,  44  Mich.  1B7,  6  N.  W.  205;  Mur- 
phy v.  Stever,  47  Mich.  622,  11  N.  W.  888; 
Peckham  ▼.  Balch,  49  Mich.  179,  13  N.  W; 
506;  liloyd  v.  Hollenback,  98  Mioh.  203,  57 
N.  W.  110;  Mcintosh  v.  Hodges,  110  Mich. 
319,  68  N.  W.  158,  70  N.  W.  550;  Oowley  ▼; 
McGregor,  163  Mich.  517,  128  N.  W.  739; 
Beemer  v.  Hughes,  179  Mich.  110,  146  N.  W. 
108. 

In  Oorey  v.  Smalley,  106  Mich.  257,  64  N. 
W.  18,  58  Am.  St.  Rep.  474,  the  law  of  notice 
by  possession  is  thus  concisely  stated,  with 
citation  of  numerous  Michigan  cases: 

"One  who  purchases  land  occupied  by  another 
than  the  grantor  is  chargeable  with  notice  of 
the  rights  of  the  occupant.  Possession  of  land 
by  a  contract  purchaser  is  constructivo  notice  of 
his  rights." 

[6]  When  plaintiffs  perfected  their  execu- 
tion levy  they  had  all  and  only  the  rights  of 
a  bona  fide  purchaser;  but  at  that  time 
Claude  Akin  tiad  fulfilled  his  contract,  re- 
ceived his  deed,  and  recorded  it  Conceding, 
which  the  statute  does  not  provide,  that  when 
they  extended  credit  to  John  Akin  on  the 
strength  of  his  record  title  their  rights 
against  this  property  would  be  as  those  of  a 
purchaser  imder  like  circumstances,  they  are 
in  no  better  position  for  Claude's  possession 
as  a  contract  purchaser  was  trom  the  begin- 
ning constructive  notice  of  his  rights,  and 
there  could  be  no  Innocent  bona  fide  purchas- 
er against  him  so  long  as  he  remained  In 
qpen,   unlntemq>ted,.  and  ezdosive  poeseo-' 
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slon  of  the  piroiwrty,  managliig  and  control- 
llng  It  under  a  claim  6t  ownership. 

Plaintiffs  seek  to  testr  this  question  by  the 
deed  John  Akin  gave  Claude  and  wife  on 
July  6,  1914.  under  the  claim  that  it  was 
void  for  want  of  consideration,  because  it  is 
admitted  "that  Claude  Akin  and  wife  never 
Daid  John  C.  Akin  anythiitg  for  this  land." 
It  is  equally  true  on  the  undisputed  evidence 
in  this  case  that  John  C.  Akin  never  paid 
any  one  anything  for  this  land,  never  pur- 
chased, owned,  or  had  an  interest  In  it,  al- 
tbough  he  held  the  legal  title  In  his  name 
fis  security  for  what  his  wife  bad  loaned 
their  son  until  the  latter  had  completed  his 
payments,  apparently  on  the  domestic  theory 
that  his  wife  and  all  she  bad  "was  his'p." 
This  theory  seems  to  find  support  In  plain- 
tifTs  brief,  for  it  is  urged  that  the  earnings 
of  the  wife  belong  to  the  husband;  that 
Mrs.  Kettle  Akin's  meager  patrimony  from 
her  father's  estate  is  shown  to  have  been 
but  $280,  whUe  during  her  long  coverture 
she  earned  thousands  of  dollars  as  a  dress- 
maker, a  part  of  which  she  loaned  to  Claude 
to  buy  this  land.  In  this  aspect  of  the  case 
might  be  found  some  reason  for  John  taking 
the  security  in  his  own  name,  and  If  it  is 
correct  Claude  did  pay  his  father  for  the 
deed  all  he  asked  und  all  that  his  security 
was  held  for  when  be  paid  his  mother  with 
John's  approval  and  ratification.  John  had 
said  to  his  protesting  wife,  "What  is  the 
difference;  Claude  will  soon  have  It  paid 
for,  and  we  will  give  the  deed  to  him" — 
which  they  did  do  very  soon  after  the  last 
hundred  dollars  was  paid.  And  what  was 
the  difference  so  far  as  Claude  was  concern- 
ed? He  did  not,  and  under  the  circumstanc- 
es could  not,  dictate  between  his  father  and 
toother  who  should  hold  the  security.  He 
paid  the  balance  he  owed  for  the  farm  as 
and  to  whom  he  had  agreed  to,  and  received 
his  deed  of  it  when  and  as  both  of  them  had 
Conceded  he  would  be  entitled  to  It  In  the 
meantime  his  part  performance  had  validat- 
ed his  oral  contract  of  purchase,  and  his 
Continued,  open,  and  exclusive  possession 
was  constructive  notice  to  the  world  of  bis 
rights  under  the  contract,  and  under  the 
Zacts  disclosed  here  we  are  well  satisfied  his 
father  and  mother  might  have  been  com- 
pelled to  execute  a  deed  to  him  upon  pay- 
ment of  the  full  amount  due  and  agreed  to 
had  they  refused.  We  discover  no  question 
of  resulting  trust  under  the  proofs  In  tbls 
record.  Clande's  rights  were  enforceable 
against  the  holder  of  the  record  title,  and 
his  possession  was  constructive  notice  to  pro- 
spective purchasers'or  creditors  of  his  father 
of  those  rights  until  he  received  and  recorded 
his  deed,  or  was  dispossessed  for  nonperform- 
ance. 

[6, 71  It  Is  further  urged  In  behalf  of  plain- 
tiffs that  all  testimony  relative  to' possession 
of  the  farm  by  Claude  was  erroneously  ad- 
mitted against  their  objection,  timely  made  to 


it  in  the  trial  court  on  the  ground  that  the 
answer  does  not  allege  possession.  When  tes- 
tiuMKiy  was  first  offered  upon  the  subject,  the 
court  overruled  plaintiff's  objection  wlQi  the 
remark,  "I  am  going  to  receive  It,"  and  on 
subsequent  objection  ruled  that  such  testi- 
mony would  stand.  Under  Judicature  Act,  I 
6,  c.  17,  the  authority  of  the  court  over  intro- 
duction of  evidence  is  greater  In  chancery 
cases  than  under  the  old  practice.  The  court  is 
now  required  to  role  authoritatively  upon  all 
objections,  and  parties  cannot  as  a  matter  of 
right  continue  a  line  of  evidence  against  sus- 
tained objections.  No  opinion  of  the  trial 
court  api>ears  in  the  record,  and  to  what  ex- 
tent, if  at  all,  the  court  took  that  testimony 
Into  consideration  Is  not  clearly  disclosed. 
Inferentlally  it  was  disregarded.  An  amend- 
ment might  with  propriety  have  been  granted, 
if  asked,  and  time  given  to  plaintiff  if  sur- 
prise was  claimed,  but  the  court's  ruling  be- 
ing favorable  to  defendant  no  leave  was  ask- 
ed. Apparently  both  sides  had  opportunity 
to  go  into  that  subject  as  fully  as  they  desir- 
ed, and  no  denial  is  or  was  made  of  Claude 
Akin's  continued  possession  of  the  farm.  The 
case  is  heard  here  de  novo,  and  plaintiffs  are 
entitled  to  have  the  objection  preserved  in  the 
record  passed  upon  here,  although  the  result 
in  the  trial  court  was  favorable  to  them; 
for  with  the  testimony  as  to  possession  elim- 
inated the  case  might  assume  a  different  as- 
pect. 

[8]  The  printed  pleadings  are  somewhat 
abbreviated,  and  the  record  does  not  contain 
defendant's  answer  in  full,  although  we  as- 
sume all  allegations  deemed  Important  are 
stated.  No  positive  allegation  of  possession 
appears,  but  ownership  of  the  premises  is  as- 
serted repeatedly  with  details  of  circumstanc- 
es. In  paragraph  24  we  find,  "and  Claude  Xj. 
Akin  and  Rena  C.  Akin  say  that  they  are 
owners  of  the  land  in  the  township  of  El- 
bridge  above  described  and  that  the  same  by 
reason  of  Improvements  made  thereon  by 
them  Is  now  of  the  value  of  $2,000  and  up- 
wards," which  at  least  suggests  possession, 
and  no  claim  is  made  by  plaintiffs  of  sur- 
prise. We  are  inclined  to  the  view  that  the 
matter  of  possession  might  properly  be  con- 
sidered aa  before  the  court  under  present 
pleadings  in  this  controversy. 

[9]  It  is,  however,  within  the  power  of  this 
court  to  permit  amendment  of  pleadings'  to 
conform  with  the  testimony  where  the  sub- 
ject is  related  and  has  been  fully  gone  into 
with  no  claim  of  surprise.  Under  the  circum- 
stances we  deem  it  equitable  and  proper  to 
disregard  this  technical  objection. 

The  decree  of  the  court  below  wUl  be  af- 
firmed as  to  John  C.  AWn  and  Nettie  A.  Akin, 
and  the  relief  asked  as  to  the  Elbrldge  town- 
ship farm,  owned  by  Claude  L.  Akin  and 
Rena  C.  Akin,  denied.  Plaintiffs  are  entitled 
to  costs  In  full  on  default  against  Jolin  C. 
Akin.  The  three  answering  defendants  com- 
bined in  their  defense  and  made  Joint  answer. 
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Though  successful  as  to  their  farm,  Claude 
.  and  Rena  Akin  participated  In  conveyln? 
from  John.  Akin  to  Nettle  Akin  her  claimed 
tIt^^  to  the  village  property  and  sought  with 
their  own  to  sustain  the  same.  In  this  they 
were  unsuccessful.  Plaintiffs  having  also 
prevailed  In  i>art  and  failed  In  part,  as  have 
the  three  answering  defendants,  no  costs  will 
be  awarded  to  either  party,  except  against 
John  C.  Akin  as  above  stated. 

A  decree  of  this  court  may  be  prepared  in 
harmony  with  this  opinion. 


VATH  V.  WIECHMANN  et  aL 
(No.  20361  [178].) 

(Supreme  Court  of  Minnesota.    July  27,  1817.) 

(Sylldbu*  iy  the  Court.) 

1.  Bills  and  Notes  ®=>520— Misbepresenta- 
TiON— Sufficiency  or  Evidence. 

This  la  an  action  on  promissory  notes.  The 
defense  is  that  the  notes  were  given  as  purchase 
price'  on  a  sale  procured  by  fraud.  There  is 
evidence  sufficient  to  raise  an  issue  that  misrep- 
resentations  were  made  and  that  defendants  suf- 
fered damage  therefrom. 

[Ed.  Note.— Ftor  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §$  1813,  1832,  1836,  1837.] 

2.  EVIDBNCOE  «s»876(l)  —  AC00X7RT  BOOKS  — 

Identification. 
Books  of  account  of  plaintiff,  kept  by  the 
person  in  charge  of  his  business,  having  every 
appearance  of  complete  books  of  account,  pro- 
duced after  testimony  by  plaintiff  that  he  had 
books  of  account  of  the  business  and  in  re- 
sponse to  a  request  to  produce  his  books  of  ac- 
count, exhibited  by  him  on  other  occasions  as 
the  books  in  which  his  records  were  kept,  were 
sufficiently  identified  to  be  competent  evidence 
against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1628.] 

a  Fraud  <8=»11(2)— Sales  <S=»38(1)— Misrep- 
BB8ENTATI0N— Opinion— Materiality. 
A  representation,  in  negotiations  for  sale, 
that  the  property  has  never  been  offered  for 
sale  for  less  than  $5,000,  when  in  fact  an  op- 
tion to  buy  has  been  given  for  $1,400,  is  a  mis- 
representation of  a  material  fact.  Statement  of 
opinion  as  to  value  does  not  ordinarily  consti- 
tute actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  13;   Sales,  Cent  Dig.  H  65,  76.] 

Ai^eal  from  District  Court,  Steams  Coun- 
ty; John  A.  Roeser,  Judge. 

Action  by  Lewis  H.  Vath  against  Joseph 
Wlechmann  and  others.  Judgment  for  plain- 
tiff, after  allowance  of  damages  for  breach 
of  contract,  and  defendants  appeal.    Reversed. 

J,  B.  Blmsl  and  R.  B.  Brower,  both  of  St. 
Cloud,  for  appellants.  Donohue  &  Stephens, 
of  Melrose,  and  J.  D.  Sullivan,  of  St.*  Cloud, 
for  respondenL 

HAUiAM,  J.  Plaintiff  was  the  proprie- 
tor of  a  commercial  school  in  Wbtertown,  S. 
D.  He  sold  the  school  and  Its  equipment 
to  defendant  Joseph  Wlecbmann  for  $^,000. 
Joseph  gave  notes  for  the  amount  signed  by 
hlmaelf  and  defendant  Frank  H.  Wiechmanu. 


Plalatur  brought  snlt  on  some  of  these  notes. 
Defendants  answered  'alleging  that  the  sale 
was  Induced  by  fraud,  and  also  that  he  broke 
his  contract  in  one  particular.  Other  de- 
fenses are  alleged  but  they  are  not  important. 
At  the  close  of  the  testimony  the  court  di- 
rected a  verdict  for  plaintiff  on  plaintifTa 
agreeing  to  allow  the  damages  claimed  for 
breach  of  contract  In  other  words,  the  court 
held  tliat  there  was  no  proof  for  submission 
to  the  Jury  on  the  question  of  fraud.  Defend- 
ants appeal. 

[1]  1.  We  think  the  court  erred.  The  proof 
of  fraud  may  not  have  seemed  satisfying  to 
the  court  It  is  not  strong.  In  a  letter  writ- 
ten by  defendant  Joseph  long  after  the  fraud, 
if  any,  should  have  been  discovered,  he  made 
no  mention  of  the  fraud  and  talked  of  pay- 
ing the  notes.  We  think,  however,  this  was 
not  conclusive  against  defendants  and  that 
there  was  some  evidence  of  fraud  and  of 
damages  which  should  have  been  submitted 
to  the  jury. 

On  the  case  made,  there  was  evidence  of 
fraud  on  the  following  points: 

There  Is  evidence  that  plaintiff  represent- 
ed that  70  students  were  enrolled  in  the 
school  for  nine  months,  and  that  this  was  not 
true. 

There  is  evidence  that  plaintiff  represented 
that  the  gross  receipts  of  the  school  were 
$5,000  a  year  and  the  net  profits  $2,000. 
There  is  evidence  that  these  statements  were 
untrue. 

These  were  representations  of  material 
facts,  there  is  evidence  thftt  defendants  acted 
on  them,  and  if  untrue,  the  jury  might  have 
allowed  damages  for  the  fraud. 

[21  2.  The  evidence  as  to  the  untruthful- 
ness of  these  statements  is  mainly  the  al- 
leged books  of  account  of  plaintiff.  It  ia 
quite  clear  that  if  these  books  are  a  true  rec- 
ord of  plaintifTs  business,  they  furnish  evi- 
dence that  the  above  representations  made 
were  untrue.  The  court  held  that  the  books 
liad  "not  been  identified  as  being  such  rec- 
ords as  ought  to  bind  Mr.  Vath."  They  did 
not,  of  course,  conclude  plaintiff  but  we  think 
they  were  sufficiently  identified  t»  be  evi- 
dence against  him.  The  books  conslstad  of 
a  receipt  book,  blotter,  Journal  and  ledger. 
They  were  kept  by  plaintiff's  wife.  She  had 
charge  of  the  sdiool.  Her  testimony  was  not 
available  to  defendants  for  the  purpose  of 
Identlfj'lng  them.  While  plaintiff  vras  on  the 
stand  he  testified  that  he  had  books  of  ac* 
count  of  the  school  and  was  asked  to  produce 
them.  These  were  the  books  he  produced. 
He  said  that  as  far  as  he' knew  they  were  all 
of  the  books  of  account  They  were  the  books 
he  claimed  to  have  exhibited  to  defendant 
Joseph  for  his  Inspection  when  he  bought  the 
school,  and  plaintiff  testified  that  he  then 
told  defendant  they  were  "the  set  of  books 
we  kept"  and  "the  books  of  the  school  that 
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we  kept  onr  recorda."  They  were  recelvecl 
In  evidence  without  objection.  It  is  tiiue 
platntUF  tried  to  discredit  the  books.  They 
may  not  hare  been  correct  or  complete.  Even 
the  proprietor  of  a  commercial  school  may 
not  keep  correct  books,  but  we  think  it  fair- 
ly appears  that  these  were  the  regular  books 
of  account  kept  In  plalntlfTs  business,  and 
that  they  were  competent  evidence  against 
plaintiff. 

[3]  3.  TVIe  think  too  that  the  alleged  rep- 
resentation that  the  plaintiff  had  never  offer- 
ed the  property  for  less  than  $5,000,  if  it 
was  made,  and  If  as  claimed  by  defendants 
an  option  had  been  given  for  the  sale  of  the 
property  for  $1,400,  was  a  misrepresentation 
of  a  material  fact  On  this  point  we  are  im- 
pressed with  the  reasoning  In  Stewart  v. 
Lester,'  49  Hun,  58,  1  N.  T.  Supp.  699. 

If  the  representations  of  fact  were  true, 
the  alleged  representations  of  value  were 
mere  statements  of  opinion  and  did  not  con- 
stitute actionable  fraud,  within  the  rules 
well  recognized  In  this  state.  See  Colum- 
bia Electric  Co.  v.  Dixon,  46  Minn.  463,  49 
N.  W.  244;  Adan  v.  Stelnbrecher,  116  Minn. 
174,  178,  133  N.  W.  477;  Brody  v.  Foster, 
134  Minn.  91,  92,  168  N.  W.  824,  L.  R,  A. 
1916F,  780. 

We  Impress  the  fact  that  this  sale  was 
never  rescinded,  and  that  defendants'  right 
to  relief  depends  on  his  proof  of  fraud  and 
damages  resulting  therefrom. 

Order  reversed. 


In  re  SAVEIA'S  ESTATE. 

SAVELA  et  al.  v.  ERICKSON  et  al. 

(No.  20441  [225].) 

(Supreme  Court  of  Minnesota.    July  27,  1917.) 

(Syllahui  ly  the  Court.) 

1.  Wilts  <s=>524(2)— Gin  to  a  Class— Time 
OF  Determinatiow. 

Where  a  ^ift  is  made  by  will  to  a  class  of 
persona  and  immediate  distribution  is  contem- 
plated, the  persons  constituting  the  class  are  de- 
termined as  of  the  death  of  the  testator. 

[Ed.  Note.— Eor  other  cases,  see  Wills,  Cent 
Dig.  I  1117.] 

2.  WitLs  ®=»524(e)— OiFT  TO  A  Class— TiMB 

or  DBnEBUINATION. 

Where  the  bequest  to  the  class  is  contingent, 
the  members  constituting  the  class  are  not  de- 
termined as  of  any  time  earlier  than  the  vesting 
of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent. 
Dig.  §  1122.] 

8.  Wills  «=»524(6)— Grrr  to  a  Class— Tnra 

or  DKTlEIUflNATION. 

Where  a  gift  is  to  a  class  and  the  right  of 
enjoyment  is  postponed,  beyond  the  time  that 
it  vests  in  right,  and  until  the  termination  of 
a  preceding  estate,  the  members  entitled  to  take 
are  determined  as  of  the  time  when  the  gift  to 
the  class  vests  in  enjoyment.  ^ 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1122.] 


4.  EXECUTOBS  AND  AnUINISTBATOBS  $SB>315(3) 
— AMENMiENT  OF  FiNAL  DECREE  or  DI8TBIB- 

xmoN. 
The  probate  court  made  a  decree  vesting  in 
certain  named  persons' a  remainder  left  by  wiU 
to  "the  grandchildren"  of  the  testator.  One 
grandchild  had  been  bom  after  the  death  of 
the  testator  and  before  the  decree.  Of  this  fact 
the  court  had  no  knowledge.  Another  was  born 
after  the  decree  but  before  the  estate  vested  in 
enjoyment  in  the  grandchildren.  The  rights  of 
these  were  not  presented  to  the  court  and  no 
provision  was  made  for  them.  The  court  had 
power  after  the  estate  vested  m  enjoyment  in 
the  grandchildren  to  amend  the  final  decree 
so  as  to  protect  the  rights  of  these  after-bom 
children. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  $  1304.] 

Appeal  from  District  Court,  Renville  Coun- 
ty;  Richard  T.  Daly,  Judge.  ' 

Petition  by  Henry  J.  Savela  and  others 
against  Otto  Erlckson,  as  guardian,  and 
others,  for  the  amendment  of  a  final  decree 
of  distribution.  From  a  judgment  of  the 
district  court,  on  appeal  from  a  denial  of  the 
petition  by  the  probate  court,  granting  the 
petition,  the  guardian  and  others  appeal.  Af- 
firmed. 

Paul  J.  Thompson  and  Harold  B.  Ransom, 
both  of  Minneapolis,  for  appellants.  Frank 
Clague,  of  Redwood  Falls,  and  Frank  Hop- 
kins, of  Fairfax,  for  respondents. 

HATJ/AM,  J.  John  Savela  died  testata 
November  14,  1913,  leaving  a  widow  and 
several  children  and  grandchildren.  By  his 
will  he  gave  the  posses.slon  and  use  of  all  of 
his  property  to  his  wife  Elsa  for  life.  After 
her  death  he  gave  a  legacy  to  bis  daughter 
Anna,  and  "all  the  rest  and  residue"  to  bis 
son  August,  and  provided  that: 

"Should  my  son  August  die  before  the  death 
of  my  beloved  wife  Elsa,  then  and  in  that  case 
I  give,  devise  and  bequeath  all  of  the  said  es- 
tate •  •  •  in  the  following  manner:  Ten 
($10.00)  dollars  »  *  •  to  my  grandchild 
William  Alfred  Martin,  and  all  the  rest  and 
residue  of  the  said  estate  to  my  other  grand- 
children, to  my  daughter  Anna,  and  to  my  foster 
son  August  M.  Savela,  to  be  divided  among 
them  share  and  share  alike." 

August  died  May  9, 1915,  before  his  mother, 
so  that  the  residuary  bequest  to  him  never 
vested  in  enjoyment,  and  the  residuary  be- 
quest to  the  grandchildren  did  become  opera- 
tive. On  August  30,  1915,  after  the  death  of 
August  and  before  the  death  of  bis  mother,  a 
final  decree  was  entered  in  the  probate  court 
Distribution  was  made,  taking  Into  account 
only  grandchildren  bom  before  the  death  of 
the  testator.  There  were  fifteen  of  these,  the 
children  of  two  sons  and  two  daughters. 
Eight  were  the  children  of  a  son  Henry 
Savela.  Two  grandclilldren,  children  of 
Henry  Savela,  were  bom  after  the  death  of 
the  testator  and  before  the  death  of  his 
wife,  one  Irene  D.  B.  Savela,  born  Novem- 
ber 11,  1914,  before  the  death  of  August  and 
before  the  final  decree,  another.  Earl  D.  H. 
Savela,  born  April  16,  1916,  after  the  death 
of  August  and  after  the  final  decree.    The 
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widow  Elsa  Savela  died  June  9,  1&16.  There- 
after a  petition  was  filed  In  the  probate  court 
to  amend  the  final  decree  so  as  to  Include 
Irene  and  Earl  In  the  dl8trlbntl<m.  The  pro- 
bate court  denied  the  petition.  On  appeal 
the  district  court  granted  It. 

The  question  is:  As  of  what  time  are  the 
'grandchildren  entitled  to  take  to  be  deter- 
mined— as  of  the  death  of  the  testator,  as  of 
the  death  of  August,  or  as  of  the  death  of  the 
widow?  If  as  of  the  death  of  the  testator, 
then  neither  Irene  nor  Earl  can  be  included.' 
If  as  of  the  death  of  August,  Irene  but  not 
Earl  Is  Included.  If  as  of  the  death  of  the 
widow,  both  are  Included. 

[1]  1.  We  recognize  the  role  that  a  will 
usually  speaks  as  of  the  death  of  the  testator. 
Kottmann  v.  Gazett,  66  Minn.  88,  68  N.  W. 
732 ;  Yates  v.  Shem,  84  Minn.  161,  86  N.  W. 
1004.  But  there  are  other  well-settled  prin- 
ciples of  law  to  be  considered  in  connection 
with  this  one. 

The  devise  to  the  grandchildren  Is  a  devise 
to  a  fluctuating  class.  It  is  often  stated  in 
general  terms  that  testamentary  gifts  to 
members  of  a  clasa  Intend  prima  facie  that 
class  as  it  exists  at  the  testator's  death. 
Schouler,  Wills,  $  629.  Wliere  the  question  is 
wliether  the  class  as  existing  at  the  death  of 
the  testator  or  nt  some  earlier  time,  aa  for 
example  the  date  of  the  will,  Is  Intended, 
this  rule  is  a  satisfactory  one  and  is  general- 
ly accepted.  Yates  v.  Shem,  84  Minn.  161, 
88  N.  W.  1004;  SchafTer  v.  Kettell,  14  Allen 
(Mass.)  528;  Matter  of  King,  200  N.  Y.  189, 
93  N.  B.  484,  34  L.  R.  A.  (N.  S.)  945,  21  Ann. 
Cas.  412;  Eberts  t.  Eberts,  42  Mich.  404,  4 
N.  W.  172.  See  Welch  v.  Blanchard,  208 
Mass.  523,  94  N.  B.  811,  33  L.  B.  A.  (N.  S.)  1. 
But  where  the  question  Is  whether  the  class 
as  at  the  date  of  the  death  of  the  testator 
or  at  some  later  date  is  Intended,  the  rule 
Is  subject  to  so  many  modlScatlons  and  ex- 
ceptions, that  there  1b  little  left  to  the  rule. 

Where  an  immediate  gift  is  made  to  a 
class  and  the  right  exists  to  have  the  prop- 
erty distributed  at  once  on  the  death  of  the 
testator,  the  persons  constituting  the  class 
are  determined  as  of  the  death  of  the  tes- 
tator. 40  Cyc.  1475;  Mclvain  r.  Howald,  120 
Mich.  274,  79  N.  W.  182,  77  Am.  St.  Rep.  697; 
Blain  v.  Dean,  160  Iowa,  708,  142  N.  W.  418 ; 
Alsman  v.  Walters,  184  Ind.  565,  106  N.  E. 
879,  111  N.  E.  921.  Some  decisions  state  this 
to  be  true  even  though  distribution  is  post- 
poned. Smith  v.  Smith,  186  Mass.  138,  71 
N.  B.  314;  Matter  of  Smith,  131  N.  Y.  239, 
30  N.  E.  130,  27  Am.  St.  Rep.  586;  Yates  v. 
Shem,  84  Minn.  161,  86  N.  W.  1004.  But  if 
the  latter  proposition  Is  applicable  at  all  it  is 
not  applicable  to  facts  sudi  as  axe  presented 
in  this  case. 

[2]  2.  The  facts  here  are  that  at  the  time 
ot  the  death  of  the  testator,  the  interest  of 
the  grandchildren  was  a  contingent  remain- 
der. G.  S.  1913,  §  6663;  2  Washburn,  Real 
Property,  {  1556;  Ml/mesota  Debenture  Oo. 
V.  Dean,  86  Mian.  473,  88  N.  W.  848.    Whether 


they  would  take  at  all  was  contingent  until 
the  death  of  August  On  his  death,  the  right 
of  the  grandchiklren  to  take  became  vested 
remainder.  Archer  v.  Jacobs,  125  Iowa,  467, 
101  N.  W.  196;  Matter  of  Allen,  161  N.  Y. 
243,  45  N.  E.  664.  See  Johrden  t.  Pond.  126 
Minn.  247,  148  N.  W.  112. 

It  is  a  principle  quite  well  recognized  that, 
where  a  bequest  to  a  class  of  persons  is  con- 
tingent, the  members  of  the  class  entitled  to 
take  are  not  determined  as  of  the  death  of  the 
testator  nor  as  of  any  time  eoiiier  than  the 
vesting  of  the  estate,  for  It  is  not  to  be  sup- 
posed that  the  testator  intended  that  the  mem- 
bers of  the  class  should  be  fixed  before  it  Is 
determined  that  there  is  to  be  a  bequest.  1 
Schouler,  Wills,  i  532a;  Hawke  v.  Lodge,  9 
Del.  C!h.  146 ;  Estate  of  Cavariy,  119  Cal.  406, 
410,  61  Paa  629;  Estate  of  Henderson,  161 
Cal.  353,  119  Pac.  496.  It  is  clear  then  that 
the  grandchildren  benefited  are  not  to  be  de- 
termined as  of  the  death  of  the  testator. 
This  settles  the  case  of  Irene,  but  not  of 
Earl.    We  must  consider  his  case  further. 

[3]  3.  There  is  a  manifest  disposition,  in 
all  cases  where  a  gift  to  a  class  is  not  Im- 
mediate and  the  bequest  Is  not  distributable 
at  once,  to  let  in  those  who  become  members 
of  the  class  at  any  time  before  distribution  is 
made.  Schouler  on  Wills,  {|  529,  530.  Some 
decisions  looking  for  reasons,  Jnstt^  the  rule 
in  this  manner: 

"Where  there  is  no  gift  bat  by  a  direction  to 
executors  or  trustees  to  pay  or  divide,  and  to 
pay  at  a  future  time,  the  vesting  in  the  bene- 
ficiary will  not  take  place  until  that  time  ax^ 
rives.  Folger,  J.,  in  Warner  v.  Durant,  76  N. 
Y.  133.  Or  "if  futurity  is  annexed  to  the  «u&- 
atanoe  of  the  gift,  the  vesting  is  suspended;  bat 
if  it  appear  to  relate  to  the  time  of  payment 
only,  the  legacy  vests  instanter."  Denio,  O.  J., 
in  Everitt  v.  EJveritt,  29  N.  Y.  39,  75;  Phinisy 
V.  Foster,  90  Ala.  262,  7  South.  836. 

In  some  cases  it  is  said  this  rule  applies  to 
cases  where  there  Is  no  direct  devise  but  the 
beneficiary  takes  by  virtue  of  a  direction  to 
divide  or  convey.  Benner  v.  Mauer,  133  Wis. 
325,  113  N.  W.  663;  Cammann  v.  BaUey,  156 
App.  Dlv.  87,  141  N.  Y.  Supp.  41,  48.  These 
decisions  all  86em  to  Introduce  distinctions 
overreflned  and  rules  difficult  of  application. 

Many  decisions  hold  that  where  there  is  a 
g^ft  to  a  class,  as  children  or  grandchiklren, 
and  distriibutlon  to  the  members  of  the  class 
is  postponed,  the  gift  vests  in  all  members  in 
existence  at  the  testator's  death,  bat  so  as 
to  open  and  let  in  diildren  who  may  come 
into  existence  at  any  time  before  the  period 
of  distribution.  TUT.  Real  Prop,  f  122;  2 
Washburn,  Real  Prop,  i  1545;  40  Oya  1480; 
Doe  V.  Consldine,  6  WalL  458,  475^  18  L.  Ed. 
869;  Byrnes  v.  Stilwell,  103  N.  Y.  453,  9  N. 
E.  241,  57  Am.  Rep.  760 ;  Dole  v.  Eeyes,  143 
Mass.  237,  9  N.  E.  625;  Archer  v.  Jacobs,  125 
Iowa,  467,  478,  101  N.  W.  196;  Alsman  ▼. 
Walters,  184  Ind.  565,  106  N.  B.  879,  111  N. 
B.  921;  Scott  v.  West,  63  Wis.  529,  673,  24 
N.  W.  161,  25  N.  W.  18;  Oppenhelm  v.  Henry. 
10  Hare,  441.  See  Minnesota  Debenture  Oo. 
T.  Dean,  85  Minn.  473,  478,  89  N.  W.  84&    We 
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have  no  quarrel  with  ibis  rule  The  result 
harmoolzea  with  the  result  attained  by  the 
great  majority  of  dedslons. 

The  fact  is  that,  while  courts  differ  in  the 
line  of  reasoning  followed,  by  far  the  greater 
number  favor  the  rule  that  where  a  gift  is 
tt>  a  class,  as  children  or  grandchildren,  and 
the  right  of  enjoyment  is  postponed  beyond 
the  time  that  the  gift  Tests  in  right,  and 
antil  the  termination  of  a  preceding  estate, 
the  members  of  the  class  entitled  to  take 
win  be  ascertained  as  of  the  time  when  the 
intervening  estate  is  determined  and  the  gift 
to  the  class  vests  in  enjoyment.  40  Cyc.  1477 ; 
Doe  v.  Considine,  6  Wall.  458,  475,  18  L.  Ed. 
869;  McArthur  v.  Scott,  113  V.  S.  340.  380, 
5  Sup.  Ct  652,  28  L.  Ed.  1015 ;  Pugh  v.  Frier- 
son,  221  Fed.  513,  137  C.  O.  A.  223;  McLaln 
V.  Howald,  120  Mich.  274,  79  N.  W.  182,  77 
Am.  St.  Bep.  597;  Matter  of  Allen,  151  N.  Y. 
243,  45  N.  E.  554;  Alsman  v.  Walters,  184 
Ind.  565,  106  N.  E.  879,  111  N.  E.  921 ;  Bre- 
wlck  V.  Anderson,  267  111.  169, 107  N.  B.  878 ; 
HaU  V.  Hall,  123  Mass.  120;  Dary  v.  Grau, 
190  Mass.  482,  77  N.  E.  507;  In  re  OUver's 
Estate,  199  Pa.  509,  49  Aa  215 ;  Teed  v.  Mor- 
ton, 60  N.  Y.  502;  Blatchford  v.  Newberry, 
99  IlL  11,  46;  Waddell  v.  Waddell,  99  Mo. 
338,  12  S.  W.  349,  17  Am.  St  Rep.  575; 
Chew's  Appeal,  37  Pa.  23,  28;  Devlsme  v. 
Mallo,  1  Bro.  C.  C.  537 ;  Hutcheaon  v.  Jones, 
2  Madd.  129.  See  Robertson  v.  Guentber,  241 
111.  611,  88  N.  B.  689,  25  L.  R.  A.  (N.  S.)  887. 

This  rule  appeals  to  us  as  most  consistent 
with  reason  and  most  likely  to  give  effect  to 
the  intention  of  the  donor.  It  seems  to  us 
to  harmonize  with  the  intent  of  the  testator 
in  this  case  as  it  may  be  gathered  from  the 
will.  It  is  evident  that  deceased  intended  to 
treat  without  partiality  all  of  his  grandchil- 
dren except  the  one  specially  excepted.  For 
example,  testator's  son  Henry  had  eight  chil- 
dren living  at  the  time  of  the  testator's  death 
and  these  two  bom  later.  There  is  no  ap- 
parent reason  why  he  should  wish  to  discrim- 
inate in  &vor  of  the  eight  to  the  exclusion 
of  the  two.  We  think  he  intended  that  the 
grandchildren  in  existence  when  his  wife 
should  die  should  be  the  objects  of  his  bounty. 

[4]  4.  So  much  for  the  construction  of  the 
will.  The  contention  is  made  that  the  de- 
cree of  the  probate  court,  which  in  effect  ex- 
cludes Irene  and  Earl,  not  having  been  ap- 
pealed from  within  the  time  allowed  by  law, 
is  final.  It  is  true  a  decree  of  distribution 
made  by  a  probate  court  Is  a  decree  in  rem 
and  binds  infants  and  parties  not  in  being. 
State  ex  reL  Blakeman  v.  Steele,  62  Minn.  29, 
63  N.  W.  1117.  It  is  also  generally  true  that 
if  a  probate  decree  is  deliberately  entered 
into  as  the  result  of  a  Judicial  construction 
of  the  will,  with  no  fraud  and  no  mistake 
other  than  an  erroneous  construction  of  law, 
the  power  of  the  court  to  amend  such  decree 
Is  exhausted  upon  the  expiration  of  the  time 
to  appeal  thereftom.   Tomlins(m  r.  Phelps,  93 


Minn.  350, 101  N.  W.  ^6;  Lelghton  v.  Bruce, 
132  Minn.  176,  156  N.  W.  285 ;  Robinson,  v. 
Thomson,  163  N.  W.  786,  decided  July  13, 1917. 

On  the  other  hand,  it  Is  settled  that  if  the 
decree  was  obtained  by  fraud,  or  was  the 
result  of  a  mistake  of  fact,  relief  may  be  bad 
in  equity,  and  it  is  fairly  inferable  from  what 
is  said  in  the  cases  cited  that  a  decree  may 
be  amended  in  the  probate  court  on  the  same 
grounds.  We  so  hold.  This  covers  the  case 
of  Irene.  At  the  time  of  the  entry  of  the 
final  decree,  the  fact  that  Irene  had  been 
bom  was  unknown  to  the  'court.  No  one  In 
fact  represented  her  and  it  must  be  said  that 
the  decree  was  entered  under  a  mistaken 
apprehension  of  a  very  material  fact. 

If  we  follow  the  reason  of  the  decisions 
cited  we  have  no  trouble  In  finding  power  in 
the  probate  court  to  vacate  the  decree  as  to . 
Earl.  In  Tomllnson  v.  Phelps  it  was  said  the 
limit  of  power  of  the  court  to  vacate  its  de- 
crees Is  the  same  as  in  district  court,  and 
this  is  the  statute  (G.  S.  1913,  §  7211),  and 
follovtrlng  the  decision  in  Gallagher  v.  Irish- 
American  Bank,  79  Minn.  226,  81  N.  W.  1067, 
It  was  held  that  where  the  appllcati(m  rested 
upon  considerations  of  legal  right  wholly,  It 
must,  under  well-settled  rules  of  law,  b» 
made  before  the  time  for  appeal  expired,  and 
that  the  statutes  giving  the  court  power  to 
modify  its  Judgments  "for  good  cause  shown"* 
did  not  enlarge  such  limitation  as  to  time, 
but  it  was  distinctly  stated  in  the  last  case 
that  no  decision  was  .made  as  to  the  right 
of  a  party  to  be  relieved  from  a  judgment 
taken  against  Iiim  through  his  "mistake,  ii^ 
advertence,  surprise,  or  excusable  neglect." 

It  has  been  held  by  this  court  In  many 
cases  extending  over  many  years  that  the 
probate  court  has  power  to  relieve  a  party 
from  a  Judgment  procured  "through  surprise, 
or  excusable  inadvertence  or  neglect"  In  re 
Gregg,  32  Minn.  142,  19  N.  W.  651;  In  re 
Hause,  32  Minn.  155,  19  N.  W.  973;  Larson 
V.  How,  71  Minn.  250,  73  N.  W.  966.  This 
may  be  Justified  under  G.  S.  1913,  g  7490, 
subd.  8,  or  under  {  7211,  taken  in  connection 
with  i  7786.  It  has  never  been  held  that  ap- 
plication to  open  a  decree  on  this  ground 
must  be  made  within  the  time  limited  for 
taking  an  appeal.  In  the  Larson  Case,  relief 
was  granted  on  an  application  made  after 
the  time  for  appeal  had  expired.  A  sufficient 
showing  has  been  made  for  relief  on  this 
ground.  It  would  be  harsh  doctrine  to  hold 
that  the  interest  of  children  yet  unborn  might 
be  foreclosed  by  an  erroneous  adjudication ' 
with  no  power  in  the  court  to  correct  the 
error,  when  the  rights  of  such  children  were 
not  considered  by  the  court,  nor  presented  to 
the  court  where  all  living  persons  interested 
in  the  distribution  of  the  estate  have  inter- 
ests antagonistic  to  them,  and  where  there 
is  no  one  in  privity  with  the  unborn  to  act 
for  them  on  the  principle  of  representation. 
The  decree  was  properly  vacated. 

Order  affii-med. 
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^     SHRAIBEBG  v.  HANSON  et  aL 
(No.  20868  [96].) 

(Supreme  Court  of  Minnesota.    July  27,  1917.) 

(Syllahut  hv  the  Court.) 

1.  Vendob  and  Ptibchaseb  «=>54— Contract 
OF  Sale— Equitable  and  Leoai.  Title. 

The  defendant  Stusse  on  September  13, 
1912,  sold  his  farm  to  the  defendant  Hanson  for 
$12,000,  received  part  payment,  executed  a  e<m- 
tract  of  sale,  and  put  him  in  possession.  Han- 
son, on  June  4,  1014,  sold  to  the  defendant  Feld- 
man  for  $17,000,  of  which  $5,000  was  paid  by 
a  transfer  of  merchandise,  $7,000  was  to  be  paid 
by  the  assumption  of  payments  due  Stusse,  and 
$6,000  was  to  be  paid  in  1920.  He  assigned  to 
him  his  contract  With  Stusse,  executed  a  con- 
tract of  sale,  which  provided  that  the  $5,000 
due  in  1920  should  be  paid  before  deed  or  be  se- 
cured by  mortgage,  and  put  him  in  possession. 
Feldman  assigned  his  Interest  to  the  plaintiff 
Shraiberg  on  June  13,  1914.  The  contract  be- 
tween Stusse  and  Hanson  and  Hanson's  as- 
signment to  Feldman  were  recorded  on  June  9, 
1914.  The  assignment  from  Feldman  to  the 
plaintiff  was  recorded  on  June  16,  1914.  The 
contract  between  Feldman  and  Hanson  was,  re- 
corde<i  on  July  13,  1914.  The  plaintiff  seeks 
specific  nerformance  without  paying  or  securing 
the  $5,000  due  in  1020.  He  claims  that  he  is 
a  bona  fide  purcliaser  of  an  equitable  title  with- 
out notice  of  the  contract  relative  to  securing 
the  $5,000,  and  that  he  is  protected  by  the  re- 
cording act.    Held: 

The  vendee  in  a  .subsisting  contract  of  sale 
has  an  enuitable  title;  and  by  the  transaction 
recited  Hanson  acquired  the  equitable  title,  and 
Stusse  retained  the  legal  title  as  security. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  85.] 

2.  Vendob    and    Pubchaseb    €=3233  —  Pub- 

CHASEB'S    EQTJITABLE   TlTUB— Absionment— 

Bona  Fide  Pubchaseb. 
The  assignment  of  June  4,  1914,  conveyed 
Hanson's  equitable  title  to  Feldman.  The  con- 
tract of  the  same  date  charged  Feldman's  title 
with  payment  of  the  $5,000  due  in  1920.  The 
assignment  of  June  13,  1914,  conveyed  Feld- 
man's title  to  the  plaintiff,  and  was  recorded 
prior  to  the  recording  of  the  contract  of  June 

4,  1914.  The  recording  act  embraces  equitable 
titles.  The  plaintiff,  if  a  bona  fide  purchaser 
from  Feldman,  is  protected  against  the  earlier 
executed  but  later  recorded  contract,  pledging 
the  farm  as  security  for  the  payment  of  the 
$5,000  due  in  1920. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  663-566.] 

5.  Vendor  and  PuscnASEs  €=>242,  244 — 
Bona  Fide  Pubchaseb— Burden  of  Proof 
— Sufficiency  of  Evidence. 

The  burden  of  proving  that  he  was  a  bona 
fide  purchaser  witnin  the  recording  act  was 
upon  the  plaintiff:  and  the  evidence  does  not 
sustain  a  finding  that  he  was. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  603-605,  609-611.] 

4.  Judgment  9=>C08(1)— Parties  Concluded. 
The  defendant  Hanson  and  his  wife  are  the 
only  appellants.  Feldman  was  not  served  with 
the  notice  of  appeal,  but  he  filed  a  brief  as  re- 
spondent and  appeared  In  this  court  and  is 
bound  by  the  result  reached. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1181,  1188.] 

Appeal  from  District  Court,  Martin  Coun- 
ty;   James  H.  Qulnn,  Judge. 
Action  by  H.  Shraiberg  agatnst  John  Han- 


son, Arnold  Hanson  add  wife,  and  otliera. 
Judgment  for  plaintiff,  and  from  an  order 
denying  their  motion  for  a  new  trial,  de- 
fendants Arnold  Hanson  and  wife  appeal. 
Order  reversed. 

Knox  &  Faber,  of  Jackson,  for  appellants- 
Haycraft  &  Palmer  and  E.  O.  Dean,  all  of 
Fairmont,  for  respondent 

DIBEIylj,  0.  This  is  an  action  by  the 
plaintiff  H.  Shraiberg  against  the  defendants 
John  Hanson,  M.  T,.  Feldman,  Arnold  Han- 
son and  Lucy  Han^n,  his  wife,  for  the  spe- 
cific performance  of  a  contract  for  the  sale 
of  real  estate.  There  were  findings  for  the 
plaintiff.  The  defendants  Hanson  and  wife 
appeal  from  the  order  denying  their  motion 
for  a  new  trial.  The  defendants  Stusse  and 
Feldman  do  not  appeal.  Feldman  filed  a 
brief,  designatlDg  himself  respondent,  and 
appeared  in  <H)P08ltion  to  the  defendants  who 
appealed. 

On  September  13,  1912,  the  defendant 
Stusse  was  the  owner  of  a  quarter-  section 
farm  In  Martin  county.  On  that  day  he  sold 
It  to  the  defendant  Hanson  for  $12,000,  of 
which  $500  was  paid  In  cash,  $4,500  was  to 
be  paid  on  March  1,  1913,  and  the  balance 
of  $7,000  was  represented  by  mortgages  ei- 
ther then  existing  and  to  he  assumed  or 
afterwards  to  be  executed.  The  usual  con- 
tract was  executed.  Hanson  and  wife  en- 
tered into  a  written  contract  dated  June  4, 
1914,  and  delivered  June  6, 1914,  with  the  de- 
fendant Feldman  for  the  sale  of  the  same 
property  for  $17,000,  of  which  $5,000  was 
then  paid  by  the  transfer  of  merchandise, 
$7,000  was  to  be  paid  as  provided  In  Han- 
son's contract  with  Stusse,  and  $5,000  was 
to  be  paid  on  January  1,  1920,  with  '6  per 
cent  annual  Interest  The  contract  provid- 
ed In  effect  that  Feldman,  before  getting  a 
deed,  should  pay  the  $5,000  due  In  1920,  or 
secure  It  by  a  mortgage  on  the  property.  As 
a  part  of  the  transactlcm  .Hanson  assigned 
to  Feldman  his  contract  vrlth  Stusse  and  de- 
livered to  him  the  original  which  had  not 
been  recorded.  Feldman  recorded  both  of 
these  on  June  9,  1914,  but  did  not  record 
his  contract  with  Hanson.  On  June  13,  1914, 
he  assigned  his  contract  with  Hanson  to  the 
plaintiff  Shraiberg.  This  assignment  was 
recorded  on  June  15,  1914.  The  contract  he- 
tween  Hanson  and  Feldman,  which  appar- 
ently was  in  duplicate,  was  recorded  by  Han- 
son on  July  13, 1914.  Prior  to  the  commence- 
ment of  this  action  Stusse  conveyed  to  Han- 
son, and  the  latter  Is  able  to  give  title. 

On  this  chain  of  title  Shraiberg,  having 
tendered  the  amount  due  on  the  Stusse  con- 
tract but  not  the  sum  of  $6,000  due  In  1920 
under  Feldman's  contract  wltb  Hanson,  and 
without  giving  security  for  tt,  asks  specific 
performahoe.  A  decree  to  that  effect  was 
directed,  and  the  contract  between  Hanson 
and  Feldman  was  ordered  canceled.    The  re- 
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salt  Is  that  Hanson  has  the  personal  obliga- 
tion of  Feldman  for  the  $fi,000  agreed  to 
be  paid  In  1920;  bnt  It  is  not  secured  upon 
the  land,  as  It  was  provided  in  the  contract 
that  it  should  be  unless  paid  before  deed. 

[1]  1.  The  vendee  in  a  subsisting  contract 
ot  sale  gets  an  equitable  title,  and  the  ven- 
dor retains  the  legal  title  as  security.  By 
the  transaction  recited  Hanson  acquired  an 
eqnitable  title,  and  Stusse  retained  the  legal 
title  aa  security.  Minneapolis,  etc.,  Co.  ▼. 
Wilson,  25  Minn.  382;  Smith  v.  Lytle,  27 
Minn.  184,  6  N.  W.  625;  Randall  v.  Constans, 
S3  Minn.  829,  23  N.  W.  530;  Townshend  v. 
Goodfellow,  40  Minn.  312,  41  N.  W.  1056, 
8  U  R.  A.  739,  12  Am.  St  Rep.  736;  Wilson 
T.  Falrchild,  45  Minn.  203,  47  N.  W.  642; 
Abbott  v.  Miridfistad,  74  Minn.  293,  77  N.  W. 
227,  73  Am.  St  Rep.  348;  Krelwltz  v.  Mc- 
Donald, 135  Minn.  40B,  161  N.  W.  166.  The 
interest  of  Hanson  was  real  estate.  It  would 
pass  by  descent  Steams  v.  Kennedy,  94 
Minn.  439,  103  N.  W.  212.  It  was  subject  to 
dower.  Wellington  v.  St  Paul,  etc.,  Ry.  Co., 
123  Minn.  483,  144  N.  W.  222;  Kasal  T. 
Hllnlca,  118  Minn.  37,  136  N.  W.  669.  It 
was  subject  to  a  homestead  right  Wilder 
V.  Hanghey,  21  Minn.  101;  Hook  v.  North- 
west T.  Co.,  91  Minn.  482,  98  N.  W.  463.  It 
was  subject  to  the  lien  of  a  Judgment  and 
could  be  sold  on  execution.  Reynolds  ▼. 
Finning,  43  Minn.  613,  45  N.  W.  1099;  Hook 
V.  Northwest  T.  Co.,  91  Minn.  482,  98  N.  W. 
463.  It  could  be  mortgnged.  Randall  v. 
Constans,  33  Minn.  329,  23  N.  W.  630;  Nig- 
geler  v.  Manrin,  34  Minn.  118,  24  N.  W.  369. 
It  would  pass  by  deed.  Wilson  v.  Falrchild, 
45  Minn.  203,  47  N.  W.  642;  Krelwltz  v.  Mc- 
Donald, 135  Minn.  408,  161  N.  W.  156.  It 
was  such  title  that  the  owner  of  it  could 
maintain  an  action  for  permanent  damages 
for  trespass.  Hueston  v.  Mississippi,  etc.,  R. 
Co.,  76  Minn.  251,  79  N.  W.  92. 

[2]  2.  The  assignment  of  June  4,  1914,  con- 
veyed the  equitable  title  from  Hansim  to 
Feldman.  Krelwltz  v.  McDonald,  135  Minn. 
408,  161  N.  W.  156.  The  contract  of  the 
same  date  had  like  effect  as  a  transfer,  and 
In  addition  it  charged  the  Feldman  title  with 
the  paym^t  of  the  $5,000  due  in  1920. 
Feldman's  assignment  of  June  13,  1914,  con- 
veyed his  equitable  title  to  the  plaintiff 
Shraiberg.  Feldman  could  not  maintain  spe- 
dflc  performance  without  paying  or  securing 
the  $5,000,  for  that  was  his  contract  The 
plaintiff  claims  that  he  bought  Feldman's 
recorded  equitable  title  in  good  faith,  with- 
out notice  of  the  unrecorded  contract,  charg- 
ing it  with  the  payment  of  the  $5,000,  and 
that  he  is  protected  by  the  recording  act. 

The  recording  act  defines  the  word  "pur- 
chaser" as  "every  person  to  whom  any  estate 
or  interest  in  real  estate  is  conveyed  for  a 
valuable  consideration,  and  also  every  as- 
signee of  a  mortgage,  lease  or  other  condi- 
tional estate" ;  and  it  defines  the  word  "con- 
veyance"  as   "every  instrument  in  writing 


whereby  any  Interest  in  real  estate  is  created, 
aliened,  mortgaged,  or  asalgnet'  or  by  which 
the  title  thereto  may  be  affected  in  law  ov 
in  equity,  except  wills,  leases  for  a  term  not 
exceeding  three  years,  and  powers  of  attor- 
ney." O.  S.  1913,  §  6813.  The  provision  rela- 
tive to  reoording  is  this: 

"Every  conveyance  of  r«al  estate  shall  b« 
recorded  in  the  office  of  the  register  of  deeds 
of  the  county  where  such  real  estate  is  situ- 
ated ;  and  every  such  conveyance  not  so  record- 
ed shall  be  void  aa  against  any  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  consid- 
eration of  the  same  real  estate  or  any  part  there- 
of whose  conveyance  is  first  duly  recorded. 
•    ♦    ♦  "    G.  S.  1913,  {  6844. 

The  general  rule  is  that  equitable  titles 
are  embraced  within  registry  laws.  Wilder 
v.  Brooks,  10  Minn.  50  (Gil.  32),  88  Am.  Dec. 
49;  McPheetera  v.  Ronning,  95  Minn.  164, 
108  N.  W.  889;  2  Devlin,  Deeds,  §  628;  2 
Jones,  Real  Prop.  Conv.  §  1374;  2  Tiffany, 
Real  Prop.  §  476;  Webb,  Rec.  Tit  !  66.  Be- 
tween the  plaintiff  and  another,  both  buying 
from  Feldman,  the  recording  act  would  apply, 
and  the  conveyance  first  of  record,  thou^ 
later  In  execution,  would  be  prior.  Krelwltz 
V.  McDonald,  135  Minn.  408,  161  N.  W.  156. 
The  question  here  Is  whether  the  plaintiff 
buying  of  i  eldman  was  protected  against  the 
unrecorded  contract  pledging  the  land  as 
security  tor  the  $5,000.  The  assignment  and 
the  contract  were  conveyances  within  the 
definition  of  the  statute.  If  Feldman,  instead 
of  evidencing  his  agreement  pledging  the 
land  as  security  for  the  $5,000  by  the  con- 
tract, had  given  a  purchase-money  mortgage, 
or  had  executed  a  defeasance,  and  Hanson 
had  left  it  unrecorded,  it  would  not  be  claim- 
ed that  Shraiberg,  if  a  bona  flde  purchaser, 
would  not  be  protected  against  it  And  on 
principle  the  situation  is  hardly  difTerent 
Hanson  gave  Feldman  a  good  record  title 
to  the  equitable  estate  coming  from  Stusse 
and  neglected  to  put  of  record  the  contract 
creating  In  him  a  security  for  the  $5,000. 
Purchasers  were  not  informed  of  it  The 
defendants  dte  Klatt  v.  Dummert,  70  Minn. 
467,  73  N.  W.  404,  which  was  followed  in 
Massey  v.  Llndeni,  98  Minn.  133,  107  N.  W. 
146.  This  case  holds  that  the  equity  in  a  ven- 
dor in  an  executory  contract  to  a  reformation 
for  mutual  mistake  is  available  against  the 
vendee's  bona  flde  assignee.  In  the  opinion 
some  general  statements  are  made  relative  to 
the  rights  of  an  assignee  of  such  a  contract. 
We  do  not  stop  to  inquire  the  extent  or  limits 
of  the  right  to  reformation  for  mistake  when 
the  vendee  has  transferred  to  a  good-faith 
purchaser  nor  the  character  of  the  riguts  ac- 
quired by  a  purchaser  of  a  vendee  in  an 
executory  contract  Here  there  was  no  mis- 
take and  the  rule  as  to  reformation  has  no 
direct  bearing.  The  understanding  between 
the  parties  was  perfect,  and  at  no  time  has 
Stusse  claimed  an  equity  or  a  d'afense>  All 
thte  trouble  arises  through  the  failure .  of 
Hanson  to  record  the  contract  evidenciuig  his 
security.  The  situation  was  Just  this:  Han- 
son had  a  recorded  equitable  title  and  con- 
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veyed  it  to  FeMman.  A  contract  was  made 
which  evidenced  security  in  Hanson  for  the 
$5,000  due  In  1020.  It  was  not  recorded. 
Feldman  conveyed  to  the  plaintlH  Shraiberg, 
who  bought  a  recorded  equitable  title  and 
recorded  his  conveyance  before  the  contract 
was  put  of  record.  In  such  a  situation  we 
bold  that  the  plaintiff,  if  a  purchaser  in  good 
faith,  is  protected  by  the  recording  act  against 
Hanson's  claim  of  security. 

[3]  3.  The  court  found  that  the  plaintiff 
purchased  in  good  faith.  Whether  such  find- 
ing is  sustained  by  the  evidence  is  for  con- 
sideration. 

The  burden  of  proving  that  he  purchased 
in  good  faith  was  upon  the  plaintiff.  He  re- 
lies upon  the  recording  act  It  gives  pro- 
tection to  those  who  pay  value  and  are  with- 
out notice  or  knowledge.  Purcliasers  are 
charged  with  such  knowledge  as  an  inquiry 
prompted  by  the  character  of  the  transac- 
tion would  bring.  The  plaintiff  could  not 
rely  solely  upon  his  apparent  priority.  It 
was  for  him  to  show  affirmatively  his  right 
to  the  protection  of  the  statute.  Ludowese 
V.  Amidon,  124  Minn.  288,  144  N.  W.  965; 
Errett  v.  Wheeler,  109  Minn.  157,  123  N.  W. 
414,  26  L.  R.  A.  (N.  S.)  816 ;  Fritz  v.  Ram- 
«?ott,  76  Minn.  489,  79  N.  W.  520;  Mead  v. 
RandaU,  68  Minn.  233,  71  N.  W.  31 ;  Rous- 
sain  T.  Patten,  46  Minn.  308,  48  N.  W.  1122. 

On  June  6,  1914,  the  transaction  between 
Feldman  and  Hanson  was  <dosed.  On  June 
0th  Feldman  recorded  the  Stusse  and  Hanson 
contract,  which  was  delivered  to  him  by 
Hanson  at  the  time,  and  the  assignment  made 
to  him.  On  June  11th  he  went  to  Chicago, 
the  deal  with  the  plaintiff  was  made  on 
June  12th,  and  he  was  back  in  Minnesota  on 
the  13th,  when  he  executed  the  assignment 
to  the  plaintiff.  This  he  recorded  on  June 
15th.  The  plaintiff  is  the  father-hi-law  of 
Feldman  and  the  brother  of  one  M.  Shrai- 
berg. The  arrangement  for  the  transfer  of 
the  Feldman  Interest  is  claimed  to  be  some- 
thing like  this:  On  August  16,  1913,  M. 
Shraiberg  sold  to  Feldman  a  stock  of  mer- 
chandise, a  portlMi  of  which  was  included  In 
the  stock  transferred  to  Hanson.  To  evi- 
dence the  unpaid  purchase  price  and  a  loan 
of  11,000  made  at  the  time  Feldman  gave 
Shraiberg  five  notes  of  $800  each  and  one 
note  of  $1,000,  due  yearly  in  from  one  to  six 
years.  On  the  back  of  the  notes  was  an  In- 
dorsement signed  by  Feldman,  to  the  effect 
that  they  were  given  in  part  payment  of  mer- 
cliandlse,  and  that  in  the  event  of  his  fail- 
ure to  pay  them  they  should  evidence  an  in- 
terest of  the  holder  In  his  business.  When 
the  parties  met  in  Chicago  the  plaintiff  H. 
Shraiberg  signed  these  notes,  and  Feldman 
transferred  the  land  to  him.  The  indorse- 
ments on  the  back  of  the  notes,  supposed  to 
^ve  M.  Shraiberg  a  lien  or  some  Interest  in 
the  event  of  nonpayment,  were  stridden  out. 
It  is  not  clear  whether  H.  Shraiberg  was 
merely  a  surety  or  whether  his  obligation 
was  primary.    He  speaks  In  language  indicat- 


ing that  he  was  surety.  Feldman  says  that 
he  was  himself  released.  Shraiberg  never 
saw  the  land,  was  never  in  Minnesota,  and 
never  owned  lands  in  this  country.  He  was 
ten  years  over  from  the  old  country  and  did 
not  understand  nor  speak  nor  read  nor  write 
Ebglish.  He  was  engaged  in  the  oommlssion 
business  In  Chicago,  and  owned  real  proper- 
ty there.  He  did  not,  personally  or  other- 
wise, examine  the  land.  The  transaction 
was  closed  in  a  very  few  hours  after  it  was 
proposed,  without  the  passing  lof  money,  with 
a  vague  understanding  as  to  what  obligation 
the  plaintiff  assumed,  between  men  connected 
by  family  ties,  all  of  whom  had  been  and 
were  at  the  time  engaged  in  mercantile  pur- 
suits, and  none  of  whom  had  ever  farmed  or 
dealt  in  farm  lands.  It  is  not  shown  that 
the  plaintiff  has  paid  any  part  ot  the  notes. 
Two  had  matured  at  the  time  of  the  trial. 
It  does  not  appear  that  he  parted  with  any 
money  because  ot  his  purchase.  His  testi- 
mony Is  vague  as  to  the  collection  of  rents 
and  as  to  expenditures.  He  does  not  know 
what  he  has  received  or  what  he  has  paid. 
After  the  purchase  he  did  not  look  at  the 
f&rm.  His  connection  with  it  has  been 
through  relatives.  His  testimony  was  given 
by  deposition.  We  cannot  believe  that  he  as- 
sumed immediate  liabilities  of  $5,000,  and 
others  aggregating  $7,000,  in  a  few  hours 
after  the  subject  was  broached  to  him,  and  Is 
unable  to  give  a  substantial  account  of  what 
the  real  transaction  was.  It  wlU  be  noticed 
that  ITeldman  was  transfei'ring  property  com- 
ing to  him  for  $17,000  to  the  plaintiff  for  ap- 
parently $12,000.  Feldman  claims  that  Shrai- 
berg assumed  some  other  obligations.  They 
are  undisclosed.  H.  Shraiberg  does  not,  in 
giving  his  account  of  the  transaction,  say 
there  were  otliers.  Neither  does  M.  Shrai- 
berg. Feldman  could  not  commit  a  fraud  on 
Hanson  by  depriving  him  of  security  for  the 
$5,000  except  through  the  Intervention  of  a 
bona  fide  purchaser.  The  evidence  discloses 
a  not  unusual  situation  where  one  in  an  ef- 
fort to  complete  a  fraud  by  transferring  to 
an  Innocent  purchaser  makes  use  of  a  rela- 
tive whose  assumed  connection  with  the  trans- 
action Is  not  genuine.  We  are  constrained 
to  hold  the  evidence  InsufBclent  to  sustain 
a  finding  that  the  plaintiff  was  a  bona  fide 
purchaser. 

[4]  4.  The  defendant  Hanson  and  his  wife 
are  the  only  appellants.  Stusse  conveyed  to 
Hanson  prior  to  this  action.  He  Is  not  a  nec- 
essary party.  Feldman  did  not  appeal.  His 
answer  Is  not  on  file.  What  Issues  it  makes 
or  are  made  upon  It  we  do  not  know.  Han- 
son did  not  serve  the  notice  of  appeal  upon 
Feldman.  This  should  have  been  done  if  it 
was  desired  to  bind  Feldman  by  the  ad- 
judication in  this  court  Atwater  t.  Russell, 
40  Minn.  57,  61  N.  W.  629,  52  N.  W.  26.  How- 
ever, he  filed  a  brief  in  whl<^  he  designated 
himself  as  respondent,  and  be  appeared  in 
this  court  He  Is  bound  by  the  result  Akin 
V.  Lake  Superior,  etc.,  108  Minn.  204,  114  N. 
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W.  654,  837.  Whether  Feldman  Is  a  neces 
eary  party  does  not  appear;  but  from  what 
la  said  It  will  be  understood  that  when  the 
case  goes  down  for  retrial  the  position  of 
Feldman  In  It  will  be  as  It  was  at  the  first 
one. 
Order  reversed. 

QUINN,  J.,  having  tried  the  case  below, 
took  no  part 


STRONG  V.   SCHAFFEB  et  al.     (No.  4026.) 

(Supreme   Court   of   South   Dakota.     Aug.   7, 
1917.) 

1.  Pleading   <S=>428(2)— Complaint  —  Smwi- 
■  oiENcT— Objection    to    Inteoddction    oi" 

/      EVTDENCB. 

'  Complaint  in  an  a<;t!on  against  retail  liq- 
uor dealer  and  sureties  for  damages  suffered  by 
wife  through  sale  of  intoxicating  liquors  to  her 
husband  held  sufficient  as  against  objection  to 
introduction  of  evidence  thereunder;  no  objec- 
tion having  been  made  before  trial,  so  as  to  af- 
ford opportunity  for  amendment 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  219.] 

2i.  Intoxicating  IiIquobs  «=»S10— I/Iabilitt 
OP  Saloon  Keeper— Action  by  Wifb  fob 
Sale  of  Ljquob  to  Husband. 
In  an  action  by  a  wife  against  saloon  keeper 

and  ills  sureties  for  damages  by  reason  of  sale 

of  liquor  to  her  husband,  evidence  held  sufficient 

to  support  verdict  for  tne  plaintiff. 
[Ed.  Not?.— For  other  cases,  see  Intoxicating 

Liquors,  Cent  Dig.  fS  449-152.] 

3.  Intoxicating  Liquobs  «=>312— Action  bt 
Wife  fob  Sale  of  Intoxicating  Liqttob  to 
Husband. 

In  an  action  by  a  wife  against  saloon  keep- 
er and  his  sureties  for  damages  by  reason  of 
sale  of  Intoxicating  liquor  to  her  husband,  the 
husband's  earning  capacity  as  a  sober  man  at 
the  time  of  the  first  sale  by  defendant  com- 
plained of,  and  not  his  salary  or  earning  capac- 
1I7  as  a  sober  man  prior  thereto,  is  the  basis  for 
measuring  husband's  impaired  earning  capacity. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dig.  {§  453-455,  458.] 

4.  Intoxicating  Liquors  €=3309  —  Action 
BT  Wife  fob  Sale  of  Ljquok  to  Husband. 

In  an  action  by  a  wife  against  saloon  keep- 
er and  bis  sureties  for  sale  of  intoxicating  liq- 
uor to  husband,  evidence  of  husband's  earning 
capacity  at  some  time  prior  to  first  sale  by  de- 
fendant complained  of  is  incompetent ;  such  evi- 
dence having  no  probative  force  to  show  the 
diminished  earning  capacity  due  to  defendants' 
acts. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g§  141  448.] 

5.  Intoxicating  Liquobs  e=s>300— Action  by 
Wife  fob  Sale  of  Liquob  to  Husbani^— 
Natuke  of  Action. 

In  an  action  by  a  wife  against  a  saloon 
keeper  and  his  sureties  for  wrongful  sale  of 
liquor  to  her  husband,  the  defendants  are  not 
liable  as  joint  tort-feasors  with  other  persons 
who  have  sold  liqnor  to  such  husband;  the  ac- 
tion being  upon  contract  or  the  bond,  and  there 
being  no  such  joint  liability  upon  such  bonds. 

[Kd.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  f  43d.] 

McCoy  and  Polley,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty ;   Baymond  L.  Dlllman,  Acting  Judge. 


Action  by  Maude  Strong  against  Sebastian 
Schaffer  and  others.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Beversed. 

Geo.  H.  Fletcher  and  W.  A.  Hazle,  botb 
of  Aberdeen,  for  appellants.  Amos  N.  Good- 
man and  Thomas  L.  Arnold,  both  of  Aber- 
deen, for  respondent 

WHITING,  3.  Defendants  Schaffer  Bros, 
were  saloon  keepers.  As  such  they  gave 
bonds  under  the  provisions  of  section  2S39, 
P.  C.  The  other  defendant,  a  surety  com- 
pany, was  the  surety  on  such  bonds  from 
July  1,  1913,  until  after  the  commencement 
of  this  action,  which  was  in  May,  1915. 
Plaintiff  sought  to  recover  on  such  bonds 
damages  which  she  claimed  to  have  suffered 
through  the  sale  of  Intoxicating  liquors  to 
her  husband,  Leon  Strong,  by  Schaffer  Bros. 
In  trial  court  there  were  verdict  and  judg- 
ment for  plaintiff.  From  such  Judgment, 
and  an  order  denying  a  new  trial,  all  the 
defendants  appealed. 

[1]  Appellants  question  the  sufficiency  of 
the  complaint  This  question  was  raised  in 
the  trial  court  by  objections  to  Introduction 
of  evidence.  If  It  had  been  raised  before 
trial,  the  trial  court  might  properly  have  re- 
quired the  complaint  to  have  been  amended; 
but  the  complaint  was  not  so  lacking  In  sub- 
stance as  to  justify  the  trial  court  In  sus- 
taining the  objection  to  Introduction  of  evi- 
dence. Anderson  Lumber  Co.  v.  Spears,  25 
S.  D.  624,  127  N.  W.  643. 

[2]  Respondent  alleged  that  her  husband 
was  in  the  habit  of  getting  Intoxicated ;  that 
repeatedly,  and  on  divers  days  and  dates 
from  July  1,  1913,  untU  the  commencement 
of  this  action,  the  Schaffers  had  sold  him  In- 
toxicating liquors;  that  by  reason  of  the 
above  she  had  been  nhd  was  deprived  of  the 
support  and  maintenance  for  herself  and 
children  to  which  she  was  Justly  and  legally 
entitled  from  her  husband.  By  the  instmo- 
tlons  of  the  trial  court  ffe  are  relieved  from 
any  necessity  of  discussing  what  respondent 
had  to  prove  to  establish  her  cause  of  action, 
such  court  limited  respondent's  right  of  re- 
covery to  "damages,  If  any,  suffered  by  the 
plaintiff  occasioned  to  her  means  of  support 
for  herself  and  children."  Respondent  Is 
correct  in  saying: 

"The  question  is:  Did  he  support  his  family? 
If  not  did  the  sale  of  liquor  by  the  defendants 
enter  into  his  reason  for  not  doing  so,  and  to 
what  extent?" 

There  was  no  evidence  to  show  that  Strong 
was  ever  In  the  Schaffer  saloon  prior  to  Sep- 
tember, 1913.  The  evidence  Is  undisputed 
that  he  became  addicted  to  the  use  of  Intox- 
icating liquors  in  1912;  that  In  September, 
1913,  he  was  capable  of  and  was  earning  35 
cents  an  hour,  and  continued  capable  of  and 
did  earn  this  amount  up  to  the  time  this  ac- 
tion was  brought;  that  he  had  quit  giving 
his  family  any  material  assistance  before  Sep- 
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teniber,  1913;  that  he  was  drunk  a  godd  share 
of  the  time  after  September,  1913,  and  bought 
a  part,  at  least  of  his  liquor  in  the  Schaffer 
saloon.  The  Jury,  if  it  were  not  for  the  evi- 
dence to  the  contrary,  might  have  presumed 
that  Strong  was,  through  his  drunkenness, 
rendered  less  capable  of  earning  money  than 
he  was  on  September  1,  1913.  The  jury  may 
have  found  that,  owing  to  such  drunkenness, 
he  actually  lost  time  from  his  work,  though 
there  was  no  direct  evidence  that  he  ever  lost 
an  hour's  time  from  his  work  on  account  of 
such  drunkenness.  Inasmuch  as  it  is  usual 
and  natural  for  the  husban'd  and  father  to, 
and  in  fact  is  his  legal  duty  to,  provide  for 
his  family,  and  inasmuch  as  there  was  evi- 
dence showing  that,  before  he  became  addict- 
ed to  the  use  of  intoxicants,  he  did  pro- 
vide for  his  family,  the  Jury  were  undoubted- 
ly warranted  in  finding  that,  if  he  could  not 
have  got  intoxicating  liquors,  he  would  have 
used  his  earnings  for  the  benefit  of  his  fam- 
ily. Therefore,  though  we  believe  it  should 
have  been  possible  for  respondent  to  have 
furnished  better  evidence  of  some  of  the  nec- 
essary elements  of  her  cause  of  action,  we 
would  hardly  feel  Justified  in  reversing  the 
Judgment  upon  the  ground,  as  urged  by  ap- 
pellants, that  the  verdict  was  unsupported  by 
the  evidence. 

[3]  Appellants  contend  that  certain  evi- 
dence was  improperly  received.  Conceding 
that  there  was  evidence  properly  received, 
which  furnished  answers,  favorable  to  re- 
spondent, to  the  questions,  "Did  he  support  his 
family?"  and  "Did  the  sale  of  liquor  by  the 
defendants  enter  into  his  reason  for  not  doing 
80  *  *  *  7 "  we  need  still  Inquire  wheth- 
er there  was  error  in  the  receipt  of  certain 
evidence  which  we  must  presume  the  Jury 
considered  in  determining  "to  what  extent" 
respondent  was  damaged.  The  greatest  pos- 
sible earning  capacity  upon  which  respond- 
ent's claim  for  damages  could  be  based  would 
be  Strong's  earning  capacity  in  September. 
1913,  if  he  had  not  then  been  addicted  to  the 
use  of  intoxicating  liquors.  There  was  no 
competent  evidence  that  auch  earning  capac- 
ity excee'ded  $90  per  month — 35  cents  per 
hour.  There  was  received,  over  appellants' 
objections,  evidence  in  relation  to  his  earning 
capacity  during  a  period  from  November, 
1910,  to  August,  1912.  This  evidence  related 
to  his  earning  capacity  as  an  employe  of  a 
railway  company,  and  showed  that,  until 
'discharged  for  drunkenness,  he  earned  from 
$125  to  $135  per  month.  There  seem  to  be 
two  theories  finding  support  In  the  decisions 
of  the  courts.  In  Michigan  it  has  been  held, 
in  a  case  such  as  the  one  now  before  us,  that 
the  plaintltC  could  not  base  her  damages  on 
the  earning  capacity  of  her  husband  as  a 
sober  man.  The  court  says  that  the  wife 
.cannot  claim  damage  for  "the  loss  of  a  sober 
husband  when  she  has  only  a  drunken  one." 
Priend  v.  Dunks,  39  Mich.  733.  Therefore  It 
was  held  that  the  Jury  should  consider  that, 


before  the  defendant  made  the  sales,  the 
plaintiff's  husband  was  already  an  habitual 
drunkard. 

The  second  theory  seems  to  be  that,  al- 
though the  plaintllTs  husband  may  have  been 
an  habitual  drunkard  previous  to  the  wrong 
complained  of,  yet,  unless  somebody  furnish- 
ed him  liquor  after  that  time,  he  would  oease 
to  be  a  drunkard;  that,  if  defendant  furnish- 
ed him  liquor,  he  was  guilty  of  continuing 
such  habit;  that  the  defendant  cannot  show, 
as  a  matter  of  defense,  that  the  husband  was 
a  drunkard  prior  to  the  sales ;  and  that  the 
plaintiff  is  entitled  to  recover  from  such  'de- 
fendant to  the  extent  to  which  his  sales  caus- 
ed the  injury  complained  oC  League  r. 
Ehmke,  120  Iowa,  464.  94  N.  W.  938.  If  the 
husband  is  an  habitual  drunkard,  the  sale  to 
him  is  unlawful.  If  he  Is  not  yet  an  habitual 
drunkard,  while  the  sale  is  lawful,  yet  the 
sales  assist  in  rendering  him  Incompetent  t», 
or  else  unwilling  to,  properly  supply  his  fam- 
ily. Under  this  theory  plaintiff's  recovery  is 
based  upon  the  earning  capacity  of  the  hus- 
band immediately  prior  to  the  sales  complain- 
ed of,  such  earning  capacity  being  Itself  based 
upon  the  mental  and  physical  powers  which 
the  Jury  finds  such  husband  would  have  been 
possessed  of,  if  he  had  refrained  from  the 
use  of  Intoxicants  from  that  time  on.  It  does 
not  prevent  the  defense  proving  a  diminished 
earning  capacity  resulting  from  permanent 
mental  or  physical  weaknesses,  even  though 
such  weaknesses  may  have  been  the  result  of 
former  use  of  intoxicants.  With  evidence  in 
relation  to  the  extent  of  the  husband's  earn- 
ings Just  prior  to  the  sales  complained  of,  it 
cannot  be  presumed  that,  If  such  sales  had 
not  been  made,  his  earning  capacity  would 
have  been  that  possessed  by  him  a  year  or 
more  previous  thereto.  If  so,  then  it  would 
be  competent  to  show  bow  much  the  husband 
was  capable  of  earning  at  a  time  perhai>s 
when  he  was  physically  a  much  better  man 
than  he  would  have  been  at  the  time  of  the 
wrongful  sales,  even  though  he  had  then  been 
free  from  the  use  of  liquor.  Furthermore,  a 
person's  capacity  to  earn  may  be  weakened 
through  the  use  of  liquor,  so  that,  even  if  he 
ceases  the  use  of  liquor  entirely,  he  would  not 
be  able  to  earn  what  he  had  previously  been 
able  to  earn. 

[4]  If  evidence  of  his  earnings  of  two  years 
before  would  In  any  manner  have  tended  to 
show  what  his  earning  capacity  as  a  sober 
man  was  at  the  time  of  these  sales,  then  such 
evidence  was  competent.  Bat  the  plaintiff 
was  not  entitled  to  recover  anything  on  ac- 
count of  the  difference  in  her  husband's 
earning  capacity  when  he  was  working  for 
the  railroad  company  and  what  his  earning 
capacity  was,  if  a  sober  man,  at  the  time  of 
these  sales.  To  illustrate :  If  he  could  earn 
$100  a  month  two  years  prior,  but  his  earning 
capacity  when  sober  was  only  $S0  a  month 
at  the  time  of  the  first  sale  complained  of, 
the  jury  would  have  no  tight  to  baae  any  re- 
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covery  upon  the  ^0  difference.  The  sole  and 
only  question  for  determination  under  the 
second  theory,  which  Is  certainly  the  more  fa- 
Torable  to  plaintiff,  Is :  What  was  plaintiff's 
husband's  earning  capacity,  as  a  sober  man,  at 
the  time  of  the  first  sale  complained  of?  The 
only  competait  evidence  upon  that  point  was 
that  In  relation  to  hla  earning  capacity  as  a 
mason's  helper — 35  cents  an  hour.  If,  In  ad- 
dition to  the  testimony  that  was  received  In 
relation  to  his  earning  capacity  &e,  a  railroad 
employe,  there  had  been  any  evidence  that 
he  was  yet,  if  he  would  cease  the  use  of  liq- 
uor, capable  of  holding  such  a  job,  the  Jury 
woul'd  have  a  right  to  have  used  such  evi- 
dence of  former  earning  capacity  as  the  basis 
upon  which  to  fli  damages.  WooUm  4  Tho^'n- 
ton,  Intox.  Liquors,  §  1065.  There  was  abso- 
lutely no  evidence  that  Strong,  If  not  addicted 
to  Intoxicating  liquors,  could  In  September, 
1913,  or  later,  have  got  back  his  old  Job  with 
the  railway  company,  or  that,  If  he  could.  It 
would  have  paid  him  the  old  wages.  Defend- 
ants were  In  no  manner  liable  for  damages 
resulting  frwn  the  loss  of  this  Job ;  therefore, 
in  the  absence  of  any  proof  that  the  sale  of 
liquors  to  Strong  kept  him  from  getting  a 
Job  giving  greater  returns  than  ?80  per 
month,  the  court  should  not  have  allowed  ev- 
idence to  go  before  the  Jury,  from  which  ev- 
idence the  Jury  may  have  used  $185  a  montJi 
as  Its  basis  for  computing  damages,  when 
such  basis  could  not  properly  have  exceeded 
|90. 

Our  colleagues  are  of  the  opinion  that  this 
evidence  was  competent.  They  stand  upon 
the  theory  that  defendants  can  be  holden  for 
all  the  Injury  that  had  been  done  plaintiff 
through  sales  by  other  parties  than  defend- 
ants, even  though  such  sales  occurred  prior  to 
the  period  In  which  It  Is  alleged  that  defend- 
ants made  their  wrongful  sales.  Our  col- 
leagues cite  Cooley  on  Torts,  610.  The  law 
there  announced  Is  as  follows: 

"Neither  is  it  a  defense  that  others  also  sold 
liquors  to  the  husband;  but,  where  several  are 
liable,  there  can  be  but  one  recovery  for  the 
injury.  If  the  defendant  sold  liquor  which 
contributed  to  the  intoxication  in  question,  it  is 
Buffieient  to  establish  liability,  and  all  who  con- 
tribute are  jointly  and  severally  liable,  and,  in 
the  latter  case  a  release  of  one  is  a  release  of 
all.  The  damages  cannot  be  apportioned  among 
the  defendaate,  but  each  is  liaUe  for  the  entire 
amount." 

We  have  ex&mlned  all  the  authwltles  dted 
l>y  Cooley  In  support  of  saeii  proposition. 
All  such  cases  are  from  Illinois.  An  examina- 
tion of  these  lUlnols  cases  discloses  that  they 
are  all  based  on  the  express  provisions'  of  a 
statute  of  that  state  nnder  which  several  de- 
fendants may  be  Joined  as  Joint  tort-feasors. 
A  reading  of  these  cases  discloses  that,  even 
under  that  statute,  a  party  could  not  be 
held  liable  for  an  injury  done,  or  contributed 
to,  by  another,  unless  the  ccmtributlon  was 
a  contribution  to  the  very  Intoxication  com- 
plained of.  Thus  In  Tetzner  v,  Naughton,  12 
UL  App.  148,  cited  in  the  minority  opinion,  an 


Instruction  was  con^lalned  of  which  advised 
the  Jury  that  the  mere  fact  that  the  husband 
drank  Intoxicating  liquors  at  other  places 
than  the  saloons  of  defendants  "icithin  the 
time  alleged  in  the  declaration"  was  a  fact 
which  the  Jury  could  not  consider  In  reduc- 
tion or  mitigation  of  damages.  This  Instruc- 
tion was  held  to  be  correct  as  an  abstract 
proposition,  In  view  of  the  provisions  of  the 
statute.;  but  it  will  be  noticed  that  this 
Instruction  limited  the  Joint  tort  proposition 
to  sales  that  were  n^de  during  the  period 
complained  of  in  the  complaint.  In  Hackett 
r.  Smelsley,  T7  111.  117,  It  appeared  that  some 
of  the  parties  who  were  Joined  as  defendants 
were  those  who  contributed  to  the  bustond's 
habitual  drunkenness,  while  the  otbor  de- 
fendants were  those  who  contributed  to  the 
particular  intoxication  complained  of,  and 
the  court  held  that  all  of  these  could  not  be 
Joined  as  tort-feasors — that  the  only  ones 
who  could  be  held  as  Joint  tort-feasors,  even 
nnder  the  peculiar  statute  of  Illinois,  were 
those  who  contributed  to  the  particular  In- 
toxication that  formed  the  basis  of  tbe  claim 
for  damages.  Thus  It  will  be  seen  that,  even 
under  statutes  such  as  that  at  Illinois, 
one  can  be  holden  for  the  acts  of  an- 
other only  when  sndi  acts  occurred  and 
thus  contributed  loitMn  the  time  complained 
of.  It  follows  that  in  Illinois  a  defendant 
would  not  be  hdd  liable  for  the  tort  of  some 
other  party  occurring  prior  to  the  time 
charged  in  the  complaint  against  defendant, 
and  our  attention  has  not  been  called  to  any 
authority  so  holding.  The  minority  also 
dte  Werner  v.  ESdmlston,  24  Kan.  147.  Wo 
believe  that  a  carefnl  reading  of  the  opinion 
tber^n  discloses  that  the  court  recognized 
the  very  distlnetlon  whldi  we  hare  noted 
above. 

If  the  theory  of  the  dissenting  opinion  be 
correct,  every  peivon  who  ever  sold  the 
plaintiff's  husband  a  drink  during  his  whole 
lifetime  IS  a  Joint  tort-feasor,  and  equally 
and  Joitftly  liable  with  eveigr  other  person 
or  persons  who  may  have  sold  him  liquors  at 
any  time  up  to  the  beginning  of  the  action, 
and  the  limitations  upon  the  rule  of  damages 
Involved  In  the  doctrine  of  causation  would 
be  entirely  removed.  We  cannot  concur  in  a 
view  which  would  logically  result  tn  such 
an  extension  of  the  rule  of  damages,  li 
would  seem  to  us  to  be  a  complete  answer  to 
the  position  taken  by'  our  colleagues  to  sug- 
gest that,  If  defendants  could  be  holden  as 
Joint  tort-feasors  with  all  who,  in  years  prior 
to  the  time  complained  of,  had  aided  in  mak- 
ing plaintiff's  husband  a  drunkard,  then.  In- 
asmuch as  a  recovery  from  defendants  would 
stand  as  a  bar  to  any  recovery  against  such 
Joint  tort-feasors,  the  complaint  herein  should 
cover  the  time  during  which  all  the  Joint 
'wrongs  were  committed. 

[S]  But  even  if  our  ooUeagues  were  cor- 
rect, and  the  defendants,  Schaffur  Bros., 
oould  be  holden  as  ttie  joint  tort-feasonf  of 
those   who  had   s<M   Ilqnor  to  plalnttS's 
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husband  prior  to  the  time  of  defendants' 
sales,  yet  such  rule  of  law  can  avail  plaintiff 
nothing  in  this  action.  This  is  an  action  up- 
on contract^ — the  bond,  and  not  a  tort  action. 
This  court  has  held  that  there  Is  no  Joint  11a- 
MUty  upon  such  bonds.  Kennedy  v."  Garri- 
gan,  23  S.  D.  265,  .121  N.  W.  783,  21  Ann. 
Cas.  392 ;  Dlckmann  y.  Thomas,  36  S.  D.  283, 
154  N.  W.  811. 

We  do  not  deem  it  necessary  to  consider 
the  other  assignments  of  error. 

The  judgment  and  ojder  appealed  from  are 
reversed. 

MeCOT,  J.  (dissenting).  The  principal  rea^ 
son  assigned  by  the  majority  opinion  for  the 
reversal  of  the  Judgment  relates  to  the  ad- 
mls.sion  of  certain  testimony  upon  the  ques- 
tion of  damages.  It  is  my  view  that  this  testi- 
mony was  properly  admitted,  and  furnishes 
no  possible  ground  for  a  reversal  of  the 
Judgment.  I  am  of  the  view  that  my  learned 
associates  have  entirely  overlooked  the  gen- 
eral rules  applicable  to  Joint  tort-feasors.  If 
the  defendants  contributed  towards  giving 
to  plaintiff  a  drunken  husband,  they  are  liable 
for  the  entire  damages  resulting  therefrom. 
The  evidence  in  this  case  clearly  shows  that 
defendants  did  contribute  towards  making 
the  husband  of  plaintiff  a  drunkard,  the  re- 
sult of  which  was  to  destroy  his  earning 
capacity.  Damages  of  this  character  are 
recoverable  against  the  bondsmen  of  a  li- 
censed saloon  keeper  under  the  present  stat- 
ute of  this  state.  Section  2839,  Pol.  Code. 
In  this  class  of  cases  the  measure  of  dam- 
age is  the  diminution,  or  decrease  in  value, 
of  the  earning  capacity  of  the  husband,  that 
produces  the  injury  to  the  means  of  support 
of  plaintiff.  One  of  the  ways  by  which  this 
class  of  damages  may  be  established  is  by 
showing  what  was  the  prior  or  antecedent 
earning  cai>acity  of  the  husband.  Black, 
Intoz.  Llq.  308-329;  Woolen  &  Thornton, 
Intox.  Llq.  §  1066.  Not  for  the  purpose  of 
Aowlng  the  primary  cause  of  action,  but 
for  the  purpose  of  showing  the  extent  of  the 
damage  sustained  to  the  means  of  support, 
antecedent  drcum'stances  may  he  shown. 
What  the  husband  was  capable  of  earning  in 
any  capacity  prior  to  plaintiff's  injury  is 
competent  and  proper  evidence.  Flynn  v. 
Fogarty,  106  lU.  263;  Weiser  v.  Welch,  lia 
Mich.  134,  70  N.  W.  438;  Thomas  v.  Dansby, 
74  Mioh.  398,  41  N.  W.  1088.  In  Thomas  v. 
Dansby,  plaintiff  was  permitted  to  go  back 
over  ten  years  previous  to  the  time  of  the 
sales  of  the  liquor  duirged,  and  show  in  what 
particular  kinds  of  work  the  husband  was 
engaged  and  what  wages  he  received  there- 
for, for  the  purpose  of  ascertaining  what  was 
his  earning  capacity  previous  to  the  injury — 
to  ascertain,  if  you  please,  what  injury  has 
resulted  from  the  tact  that  he  is  a  drunkard,' 
to  wliich  defendants  ha^e  contributed  in 
making  Iilm.  What  the  husband  worked  at 
and  what  wages  be  received  therefor  prior  to 
becoming  addicted. to  the  excessive  use  (rf  ior 


toxicants,  as  compared  with  what  he  earned 
after  becoming  a  drunkard,  is  about  the  only 
reliable  means  of  actually  ascertaining  the 
injury  to  the  means  of  support  In  Flynn  v. 
Fogarty,  the  court  said  that  evidence  of  this 
character  was  highly  proper. 

The  evidence  In  question  was  not  proper  for 
the  purpose  of  showing  that  the  husband  had 
lost  a  Job  by  reason  of  the  acts  of  defendants, 
and  if  it  had  not  been  competent  for  any 
other  purpose,  the  admission  thereof  was  er- 
roneous. But  it  seems  to  me  that  it  was 
highly  proper  for  the  purpose  of  showing  the 
antecedent  earning  capacity  of  plalntifTs  hus- 
band before  he  became  a  drunkard,  as  com- 
pared with  what  his  earning  capacity  was 
after  he  became  addicted  to  the  use  of  intox- 
icatiug  liquors,  which  the  defendants  con- 
tributed to  bring  about  It  may  have  taken 
several  years  to  have  made  plaintiff's  hus- 
band a  drunkard,  and  many  persons  may 
have  taken  part  in  selling  him  the  liquors 
that  produce  that  condition;  all  those  who 
contributed  to  the  result  may  not  have  struck 
their  blow  at  the  same  instant,  but  at  dif- 
fei%nt  instants  of  time  contributed  to  the  re- 
sult of  making  him  a  drunkard.  The  testi- 
mony in  this  case  shows  beyond  any  doubt 
that  defendants  contributed  to  the  result  tliat 
produced  plaintiffs  injury — that  made  her 
husband  a  drunkard.  Some  of  the  earlier  de- 
cisions in  cases  of  this  character  held  that 
where  plaintiff  had  nothing  but  a  drunken 
husband'  to  lose  at  the  time  the  particular  de- 
fendants sold  him  Intoxicants  was  a  matter 
to  be  taken  into  consideration  as  affecting  the 
liability  of  such  defendants;  Imt  that  doc- 
trine has  been  exploded  by  the  application  of 
the  Joint  tort-feasor  rule.  Under  this  rule 
there  cannot  be  a  division  of  damages  as  be- 
tween those  who  contributed  to  the  finished 
product,  each  and  every  one  is  liable  for  the 
whole  damages,  and  a  plaintiff  has  the  elec- 
tion of  suing  one  or  all.  In  this  case  there 
might  have  l)een  others  who  sold  intoxicants 
to  plaintifTs  husband  prior  to  the  sales  made 
by  the  defendants;  but  it  is  clear  from  the 
evidence  that  the  defendants  put  on  the  "cap 
sheaves" — the  defendants  contributed  to  and 
finished  the  Job  of  making  a  drunkard  of 
plaintiff's  husband,  and  were  liable  for  the 
entire  damage,  regardless  of  whether  or  not 
some  others  might  also  have  contributed 
thereto.  The  making  of  a  drunkard  of  plain- 
tiff's husband  was  but  a  single  injury.  Hack- 
ett  V.  Smelsley,  77  lU.  109;  O'Halloran  v. 
Kingston,  16  111.  App.  659 ;  Werner  t.  EOxaU- 
ton,  24  Kan.  147 ;   Cooley  on  Torts,  p.  510. 

But  it  is  urged  that  the  decisi<His  dted 
by  Cooley  sustaining  the  rule  are  based  sole- 
ly upon  Illinois  decisions,  which  are  based 
upon  an  express  statute  to  that  effect  That 
is  true;  but  the  Illinois  statute  was  nothing 
more  than  an  enactment  or  a  declaration  of 
the  previously  existing  common-law  rule. 
The  same  rule  is  atmilarly  stated  in  38  Cyc. 
488,  and  is  sustained  by  dedstons  cited  from 
many  Jurlsdlctloss  wher«  no  such  express 


Digitized  by 


Google 


.B.Dt) 


STROKO  V.  SCHA7FBR 


1039 


^tnte  exists;  The  principle  bere  lnv<dved 
Is  clearly  Illustrated  by  the  case  of  Day  v. 
Louisville  Coal  Oo.,  60  W.  Va.  27,  S3  S.  B.  776, 
10  It.  R.  A.  (N.  S.)  167,  where  a  number  of 
persons,  acting  independently  of  each  other 
and  at  different  times,  cast  slags  and  slops 
and  other  refuse  matter  into  a  flowing  stream, 
thereby  polluting  the  same,  to  the  injury  of 
plaintlfT,  in  which  it  was  held  that  plaintiff 
might  sue  any  one  or  all  of  those  contributing 
to  such  Injury  for  the  entire  damages ;  that, 
while  those  causing  the  injury  acted  inde- 
pendently and  at  different  instants  of  time, 
the  effect  and  result  of  their  acts  existed 
conourrently  in  producing  the  injury  (^t  which 
plaintiff  complained.  So  in  the  case  present 
the  defendants,  along  with  others,  acting  in- 
dependently and  at  different  instants  of  time, 
cast  intoxicating  slags,  slops,  and  refuse  into 
the  life  stream  of  plaintiff's  husband,  there- 
by polluting  the  same  with  drunkenness,  to 
plalntUTs  iojuiy.  The  effect  and  conse- 
quential result  of  the  acts  of  all  those  who  so 
contributed  existed  concurrently  along  with 
what  defendants  did  towards  making  a 
drunkard  of  plaintiffs  husband.  It  was  but 
a  single  Joint  injury  that  was  produced,  and 
defendants  are  liable  for  the  whole  injury  as 
Jcdnt  tort-feasors.  The  great  weight  of  Judi- 
cial authority,  as  I  read  it,  sustains  this 
position,  irrespective  of  the  decisions  in 
JlUnols,  which  are  based  upon  a  statute  of 
that  state.  Ollnger  v.  C.  &  O.  R.  R.,  i:i8  Ky. 
736,  109  S.  W.  315,  33  Ky.  Law  Rep.  86,  15  U 
R  A.  (N.  S.)  998. 

This  case  must  be  distinguished  from  cases 
.where  the  husband  was  injured  by  reason 
of  some  particular  intoxication,  as  where  he 
was  run  down  by  a  train  while  in  a  state 
of  Intoxication.  In  such  cases  the  injury 
results  solely  from  liquors  supplied  to  him  on 
that  occasion.  In  this  case  the  plaintiff 
complains  of  a  drunfeen  condition,  which 
from  its  very  nature  could  only  result  from 
long  and  continued  sales  to  him.  It  is  a 
matter  of  common  knowledge  that  those  who 
become  habitual  drunkards  do  not  secure  the 
intoxicants  all  from  the  same  saloon,  but 
that  they  become  "rounders,"  who  make  the 
rounds  from  "Joint"  to  "Joint."  It  is  not 
the  theory  of  the  dissenting  opinion  that 
every  person  who  ever  sold  plaintiff's  hus- 
band a  drink  dnring  his  whole  lifetime  would 
i»  a  Joint  tort-feasor  with  every  other  per^ 
son  who  may  have  sold  htm  liquor  prior  to 
the  beginning  of  this  suit  But  we  do  main- 
tain that,  where  the  injury  complained  of  is 
the  resnlt  of  general  drunkenneas,  habitual 
excessive  use,  every  one  who  contributes 
towards  producing  tltat  effect  is  a  Joint  tort- 
feasor, liable  for  itbe  entire  injury,  and  that 
the  evidence  cannot  be  divided  up  into  por- 
tions tending  to  show  that  each  individual 
Jcdnt  tort-feasor  damagM  the  plaintiff,  be- 
cause there  Is  bat  a  single  injury  that  can- 


not be  so  divided.  It  is  the  combined  effect 
of  the  different  sales  that  produced  the 
single  injury.  Wbecever  the.  effect  of  dif- 
ferent acts  concurrently  exists,  all  of  which 
acts,  taken  together,  produce  a  certain  injury, 
all  those  who  commit  such  acts  are  Jointly 
liable  as  Joint  toit-feasors.  A  man  in  his 
youth,  when  21  years  of  age,  might  become 
addicted  to  the  excessive  use  of  intoxicating 
liquors,  and  at  the  age  of  25  he  might  be- 
come a  total  abstainer,  and  so  remain  for 
26  years,  and  the  effect  of  liquor  drank  in 
his  youth  might  wholly  disappear,  and  then, 
after  be  reached  the  age  of  50,  he  might  again 
become  a  drunkard.  All  those  who  c(mtril>- 
uted  to  the  effect  which  brought  about  this 
last  drunkenness  would  be  Joint  tort-feasors 
Tinder  the  theory  of  the  dissenting  opinion, 
while  those  who  sold  t»  him  prior  to  his 
becoming  25  years  of  age  would  not  be  Joint 
tort-feasors,  because  the  effect  of  the  prior 
sales  before  he  became  25  would  not  concur- 
rently exist  with  the  effect  of  ithe  sales  made 
after  he  became  50  years  of  age. 

Again,  to  further  illustrate:  A  person 
might  be  the  owner  of  a  valuable  well  of 
water.  A  number  of  other  persons,  ttieh  act- 
ing independently  of  all  the  others,  at  differ- 
ent instants  of  time,  m^ght  cast  stones  into 
such  well,  until  its  utility  became  de8tro.ved, 
to  the  injury  of  the  owner.  Kech  and  every 
one  whoso  contributed  to  the  filling  u)p>  of  the 
w^l  would  be  Jointly  liable  for  th«  whole 
injury  as  joint  tort-feasors,  although  the  ef- 
fect of  the  particular  stone  that  each  cast 
into  the  well  would  by  itself  produce  bat  lit- 
tle Injury.  Although  each  stone  was  cast  i<i- 
to  the  well  at  a  different  time  from  all  the 
others,  stlU  the  effect  of  each  act  of  casting 
a  stone  Intd  the  well  concurrently  existed 
with  the  effect  of  each  and  every  other  stone 
so  cast  into  such  well,  and  all  of  which 
produced  but  a  single  injury.  It  could  not  be 
said  that  every  one  who,  at  any  prior  time 
during  the  existence  of  such  well,  had  ever 
cast  a  stone  into  said  well,  would  be  a  Jotnt 
tort-feasor,  because  atones  that  might  have 
been  cast  therein  at  some  prior  time  might 
have  been  removed  therefrom,  and  their 
effect  did  not  contribute  to  the  injury  com- 
plained of.  Under  the  majority  opinion,  evi- 
dence could  only  be  ottered  as  to  the  Injury 
caused  by  each  particular  stone  cast  into  the 
well.  The  Joint  tort-feasor  rule  exists  by 
reason  of  the  fact  tbat  it  is  practically  im- 
possible to  sever  the  damages  caused  by 
each  act  from  the  whole  of  the  acts  which 
produced  one  injury.  The  law  never  requires 
impossibilities.  There  is  but  one  injury  in 
such  cases,  and  each  contrfb>ator  thereto  is 
liable  for  the  entire  damage. 

The  Judgm^it  appealed  from  should  be 
affirmed. 

POLLET,  J.,  concurs  in  the  dissent 
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STRONG  V.  WAGNER  et  aL    (No.  4027.) 

(Supreme   Court  of   South   Dakota.     Aug.    7, 
1917.) 

Appeal  from  Circuit  Court  Brown  County; 
Raymond  L.  DiUman,  Acting  Judge. 

Action  by  Maude  Strong  against  William  J. 
Wagner  and  another.  Judgment  for  plaintiff. 
Prom  an  order  denying  a  new  trial,  defendants 
appeal.     Reversed. 

Geo.  H.  Fletcher  and  W.  A.  Hade,  hoth  ot 
Aberdeen,  for  appellanta.  Amos  N.  Goodman 
and  Thomas  L.  Arnold,  both  of  Aberdeen,  for 
respondent. 

GATBS  P.  J.  TbiB  case  was  submitted  and 
argued  with  that  of  the  same  plaintiff  against 
Schaffer  Bros.,  the  opinion  in  which  is  handed 
down  herewith.  163  N.  W.  1035.  This  case  in- 
volves substantially  the  same  facts  as  the  other, 
and  for  the  reasons  given  in  the  opinion  in  that 
case,  the  judgment  and  order  denying  a  new 
trial  are  reversed. 

McCOT,  J.  SW  the  reasons  stated  in  the 
dissenting  opinion  in  Strong  v.  SchaSer  et  al., 
I  dissent  from  the  opinion  in  this  case. 

POLIiEX,  J.,  joins  in  the  dissent. 


SECURITY  STATE  BANK  et  aL  v.  GAN- 
NON et  A  (three  cases). 

SEAMAN  V.  SAME. 

(Nos.  4070,  4072,  4096,  4136.) 

(Supreme  Court  of  South  Dakota.    Aug.  7, 
1917.) 

1.  Banks  and  Banking  «=>47(1)  —  Stock- 
H0I.DBB9— Extent  of  Liability. 

A  stockholder,  who  never  owned  all  the  stock 
of  the  bank,  could  not  be  held  liable  for  the  total 
amount  thereof,  under  Const,  art.  18,  S  3,  mak- 
ing a  stockholder  liable  to  the  extent  of  the 
amount  of  bis  stock  at  the  par  value  thereof. 

(Ed.  Note.— For  other  case*,  see  Banks  and 
Banking,  Cent  Dig.  H  62,  64,  65,  68,  341.] 

2.  Banks  and  Bankino  9=348(2)— Liabilitt 
or  Stockholders— Assessments. 

Tn  a  suit  to  enforce  liability  of  stockholders, 
under  Codst.  art.  18,  |  3,  a  part  of  the  stock 
should  not  be  held  liable  to  onur.a  single  assess- 
m(nt.  and  the  remainder  to  a  double  assessment 
imposed  simply  because  such  part  of  the  stock 
changed  ownership. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g  69.] 

3.  Banes  and  Banking  «=»47(1)  —  Double 

LlABILITT  OF  StOCKHOLDEBS. 

Const,  art  18,  |  3,  providing  that  the  share- 
holders or  stockholders  of  any  banking  corpora- 
tion shall  be  held  individually  liable  for  all  con- 
tracts, etc.,  of  the  corporation  to  the  extent  of 
the  amount  of  their  stock  therein  at  par  value 
thereof,  in  addition  to  the  amount  invested  in 
such  shares  of  stock,  contemplates  a  total  lia- 
bility for  each  share  of  stock  equal  to  the  face 
value  thereof. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  Jg  62,  64,  65.  68,  341.] 

4.  Banks  and  Banking  (S=>C3V^  —  Aonoii 
Against  Stockholdebs— Defenses. 

Under  the  statute  (Laws  1911,  c.  256,  |  17), 
the  stockholders  had  a  remedy  if  they  thought 
the  bank  should  not  remain  in  the  bands  of  the 
public  examiner,  and,  not  having  sought  such 
remedy,  they  are  in  no  position  to  raise  any 


question  as  to  the  rightfubiesa  of  Us  possessioa 
in  an  action  to  enforce  the  liability  of  stock- 
holders, under  Const,  art  18,  g  S. 
6.  Banks  and  Banking  9s>65— Liabilitt  or 

STOCKHOLDEBS— Estoppel. 
The  president  of  a  bank,  who  was  the  own- 
er of  90  per  cent  of  the  stock,  died  intestate, 
leaving  a  wife,  who  owned  5  per  cent,  of  the 
stock,  and  two  minor  children,  one  of  whom 
owned  5  per  cent  of  the  stock.  Shortly  after 
bis  death,  the  bank  was  placed  in  the  hands  of 
the  bank  examiner.  Several  parties  desired  to 
secure  a  reorganization  of  the  bank,  and  entered 
into  an  agreement  to  improve  the  condition  of 
its  assets.  Pursuant  to  such  agreement  the 
wife  of  intestate  surrendered  for  cancellation  th« 
shares  of  stock  held  by  him.  The  same  wer* 
canceled,  and  new  certificates  issued.  All  of  the 
money  paid  for  the  shares  was  paid  into  the 
bank,  and  not  to  the  widow.  No  authority  for 
the  sale  of  the  stock  was  granted  by  the  county 
court  having  jurisdiction  m  the  estate,  and  the 
sale  was  never  confirmed  by  it  The  wife  also 
bought  securities  of  the  bank  of  doubtful  value, 
paying  therefor  from  insurance  money  in  her 
hands  as  guardian  of  the  two  minor  children,  a 
deposit  to  the  credit  of  intestate,  etc.  The  re- 
organizcrs  had  full  knowledge  of  the  source  from 
which  the  money  came.  The  bank  was  reorgan- 
ized, and  the  business  thereof  carried  on  for 
some  time,  when  the  bank  was  again  placed  in 
the  hands  of  the  bank  examiner.  The  indebted- 
ness of  the  bank  greatly  exceeded  $10,0()0,  the 
amount  of  its  capital  stock.  Held,  in  an  action 
to  enforce  the  liability  of  the  stockholders,  pat- 
snant  to  Const  art  18,  g  3,  with  which  were 
consolidated  actions  involving  the  rights  of  the 
minors,  and  the  estate  of  said  intestate,  disre- 
garding all  equities  existing  between  the  old 
and  new  stockholders  and  considering  only  the 
rights  of  the  bank  and  its  creditors,  that  all  of 
the  stockholders,  both  the  old  and  tiie  new, 
should  be  estopped  from  questioning  the  validity 
of  what  was  done  in  the  reorganization  of  the 
bank. 

[E<d.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  gg  126,  127.] 

6.  Banks  and  Banking  «=347(1)— LiABiuTr 

OF  STOCKnOLDKRS,    OlD  AND  NeW. 

The  rights  of  oil  the  parties  should  be  ad- 
justed upon  the  basis  that  the  transnctions  had 
in  connection  with  the  reorganisation  of  the 
bank  were  valid  and  binding  on  all  parties  there- 
to, and  the  present  stockholders  held  primarily 
liable,  and  the  former  secondarily  liable,  each  to 
the  amount  of  his  or  her  shares  of  stock,  for  the 
$10,000  assessable  under  the  constitutional  pro- 
vision cited. 

[Ed,  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  gg  62,  64,  65,  68,  341.] 

Appeal  from  Circuit  Ooort,  Faulk  County; 
Thomas  U  Bouck,  Judge. 

Action  by  the  Security  State  Bank  and 
J.  L.  Wlngfleld,  aa  Public  Examiner  of  South 
Dakota,  against  F.  B.  Gannon,  and  Robert  J. 
Seaman,  as  administrator  of  the  estate  of 
Albert  W.  Morse,  deceased,  and  others;  by 
the  Security  State  Bank  and  another  against 
F.  B.  Gannon  and  others;  by  the  Security 
State  Bank  and  another  against  F.  B.  Gan- 
non, Robert  J.  Seaman,  and  others;  and  by 
Robert  J.  Seaman,  as  administrator,  against 
F.  B.  Gannon  and  others.  All  of  said  actions, 
except  the  last,  .were  consolidated  for  all 
purposes,  and  flndlngs  of  fact  and  judgment 
were  entered  therein.  Separate  findings  and 
judgment  were  entered  In  the  last-named  ac- 
tion.   In  the  first  F.  B.  Gannon  and  certain 
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onoamed  defendants  appealed;  In  tbe  sec- 
ond, plaintiffs  .appealed;  In  the  third,  Rob- 
ert J.  Seaman  and  certain  unnamed  defend- 
ants appealed;  and  in  the  last  action,  de- 
fendants appealed.  Judgment  in  consolidated 
action  reversed,  with  diroctions,  and  in  the 
last-named  action  affirmed. 

F.  E.  Snider,  of  Fanlkton,  and  B.  B.  Wago- 
ner, of  Sioux  Falls,  for  Security  Stafce  Bank. 
Ottrdner  &  C3iurchiU  and  Null  &  Royhl,  all 
of  Huron,  Frank  Tilmer,  of  Faulkton,  Oro- 
foot  &  Ryan,  of  Aberdeen,  Sterling  &  Clark, 
of  Redfleld,  and  D.  H.  Latham,  of  Faulkton, 
for  Gannon,  Seaman,  and  others. 

WHITING,  J.  The  action  of  Security 
State  Bank  et  al.  r.  Gannon  et  al.,  which  we 
wUl  term  the  "main  action,"  was  brought 
to  enforce  the  liability  of  stockholders  of 
plaintiff  bank  under  article  18,  f  8,  of  the 
Constitution  of  this  state.  Various  other 
actions,  based  upon  transactions  between  cer- 
tain of  the  defendants  in  the  main  action,  and 
between  such  defendants  and  tlie  bank,  be- 
ing pending  in  the  same  trial  court,  they  were 
consolidated  with  the  main  action  for  pur- 
poses of  trial.  All  of  said  actions,  exc^t  one, 
were  consolidated  with  the  main  action  for 
all  purposes,  and  findings  of  f^ct  and  }adg- 
ment  were  entered  therein.  Separate  findings 
and  judgment  were  entered  in  the  other  ac- 
tion, being  that  of  Seaman,  Administrator,  v. 
Gannon  et  al.  From  the  first  of  such  Judg- 
ments, three  separate  appeals  were  taken; 
and  from  the  other  judgment  one  appeal. 
These  appeals  Were  submitted  together  to, 
and  will  be  so  disposed  of  by,  this  court. 

No  questions  are  raised  In  relation  to  the 
pleadings  or  to  the  forms  of  the  several  ac- 
tions brought.  The  only  questions  go  to  the 
insufficiency  of  the  evidence  to  support  cer- 
tain of  the  findings,  and  to  the  sufficiency  of 
the  findings  to  support  the  conclusions  and 
judgments.  The  trial  court  found  the  follow- 
ing facts,  which  we  think  are  the  only  ones 
material  to  any  question  necessary  for  con- 
sideration on  these  appeals: 

Plaintiff  bank,  a  corporation  organized  un- 
der the  laws  of  this  state,  had  been  in  exist- 
ence for  several  years  prior  to  October,  1913. 
In  December,  1911,  it  was  reincorporated, 
with  a  capital  stock  of  $10,000,  divided  into 
shares  of  $100  each.  At  all  times  up  to  Oc- 
tober 26,  1913,  one  A  W.  Morse  was  the 
president  and  active  manager  of  such  bank, 
and  the  owner  of  90  shares  of  its  stock.  For 
some  time  prior  to  October,  1913,  and  at  all 
times  since,  the  defendants  Alice  H.  Morse 
and  George  H.  Morse  have  each  been  the 
owner  of  5  shares  of  such  stock.  On  October 
26,  1913,  A.  W.  Morse  died.  On  or  about 
November  13,  1913,  Wlngfleld,  the  state  bank 
examiner  and  ex  officio  superintendent  of 
banks,  took  possession  of  and  closed  the 
said  bank.  Alice  H.  Morse  was  apoointed 
administratrix  of  the  estate  of  A.  W.  Morse, 
apd  remained  such  administratrix  until 
163N.W.-66 


June  10,  1914,  when  the  defendant  Seaman, 
the  present  administrator  of  such  estate,  was 
appointed  and  aualifled.  A.  W.  Morse  died 
Intestate,  leaving  as  his  heirs  said  Alice  H. 
Morse,  his  widow,  and  George  H.  Morse  and 
Albert  W.  Morse,  minor  sons.    In  November, 

1913,  Alice  H.  Morse  was  elected  president  of 
said  bank,  and  continued  as  such  untU  Wing- 
field  took  possession  thereof.  Wlngfleld  con- 
tinued in  possession  until  January  21,  1914. 

On  January  19,  1914,  Alice  H.  Morse,  in 
her  individual  capacity,  entered  into  a  con- 
tract with  the  defendant  Gannon.  Such  con- 
tract—after reciting  that  Alice  H.  Morse,  the 
first  party  thereto,  was  administratrix  of  the 
estate  of  A.  W.  Morse ;  that  such  estate  was 
the  owner  of  $9,000  of  the  capital  stock  of 
plaintiff  bank,  in  which  bank  said  first  party 
was  Interested  both  as  heir  and  as,  an  indi- 
vidual owner  of  $500  of  its  capital  stock; 
that  the  bank  had  been  closed  by  the  super- 
intendent of  banks;  that  for  the  benefit  of 
said  estate  and  the  said  first  party  it  was 
desired  to  arrange  for  the  reopening  of  said 
bank  and  its  continuation  In  business;  that 
the  assets  and  liabilities  of  said  bank  appear- 
ed to  be  as  shown  by  a  certain  balance-  sheet 
that  had  been  made  by  the  officer  in  charge  of 
said  bank;  that  the  second  party,  Gannon, 
had  agreed  to  purchase  or  cause  to  be  pur- 
chased from  the  estate  $6,000  of  capital  stock 
of  said  bank  at  par  for  himself  and  such  oth- 
er parties  as  he  might  associate  with  himself 
as  stockholders;  and  that  said  first  party 
had  agreed  to  Improve  the  conditions  of  the 
assets  of  said  bank  in  the  manner  thereinaft- 
er provided — contained  the  following  provi- 
sions: First  party  agreed  that  she,  as  ad- 
ministratrix, would  take  all  necessary  legal 
steps  to  procure  the  sale  and  transfer  of  said 
stock  to  the  purchasers  in  the  manner  re- 
quired by  law,  and  agreed  to  personally  war- 
rant to  such  purchasers  the  title  to  the  stock 
so  sold  and  transferred.  Second  party 
agreed,  subject  to  the  approval  of  the  super- 
tntwdent  of  banks,  to  procure  the  reorganiza- 
tion of  the  said  bank  by  the  election  of  new 
officers ;  to  reopen  said  bank  on  January  20, 

1914,  or  as  soon  thereafter  as  possible;  and 
that  the  said  bank,  as  reorganized,  should 
take  over  and  hold  the  present  assets  of  said 
bank,  improved  as  in  said  contract  provided, 
and  assume  all  its  liabilities,  except  as  in 
said  contract  provided.  First  party  agreed 
that,  in  order  to  improve  the  assets  of  said 
bank,  she  would,  among  other  things  to  be 
done  by  her,  take  from  said  bank  bills  re- 
ceivable of  doubtful  value  to  the  face  value 
of  $16,000,  to  be  selected  by  second  party 
and  bis  associates,  and  to  pay  into  said  bank 
in  consideration  for  such  bills  receivable, 
upon  the  day  of  such  reorganization,  the  sum 
of  $16,000  in  cash.  She  agreed  that,  if  the  re- 
maining assets  of  the  bank  were  below  a  cer- 
tain fixed  amount,  she  would  make  good  the 
deficlenc:?.  She  also  agreed  to  guarantee  the 
remaining  bills  receivable  of  said  bank. 
There   were  other  provisions  of  said  con- 
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tract  under  whldi  said  first  party  became 
further  obligated.  The  defendants  Christian, 
Suttle,  and  Jnmi>er  were  the  parties  asso- 
ciated with  Gannon,  for  whose  benefit  he  en- 
tered Into  such  contract. 

In  pursuance  of  the  above  contract,  on 
January  21,  1914,  the  defendants  Gannon, 
Boiler,  Shirk,  Christian,  and  the  Schencks 
met  Alice  H.  Morse  and  Wingfleld  at  the 
bank's  office,  and  AUce  H.  Morse  surrendered 
toe,  cancellation  the  certificate  of  the  90 
shares  of  capital  stock  belonging  to  the  es- 
tate of  A.  W.  Morse.  This  certificate  was 
canceled  by  Indorsement  of  cancellation  there- 
on, and  thereupon  there  were  Issued  new  cer- 
tificates of  stock  as  follows:  To  Alice  H. 
Morse,  10  shares;  Andrew  BoUer,  5  shares; 
jr.  P.  Shirk,  6  shares ;  0.  S.  Scbenck,  5  shar- 
es; F.  J.  Scbenck,  5  shares;  F.  B.  Gannon, 
16  shares;  O.  H.  Christian,  30  shares;  J. 
EL  Suttle,  10  shares;  and  8.  H.  Jumper,  5 
shares.  Boiler  paid  for  his  shares  by  draw- 
ing his  check  for  $500  against  A  checking  ac- 
count which  he  had  In  plaintiff  bank.  Shirk 
paid  for  his  shares  by  check  upon  his  ac- 
count In  said  bank  for  $240  and  by  the  pay- 
ment of  $260  In  cash.  The  Schencks  paid  for 
their  shares  by  transferring  to  said  bank  a 
certificate  of  deposit  In  the  sum  of  $1,000 
held  by  them  against  said  bank.  The  shares 
of  Gannon,  Christian,  Suttle,  and  Jumper 
were  paid  for  by  Gannon  paying  $6,000  In 
cash  on  behalf  of  himself  and  said  other  par- 
ties. All  of  the  moneys  so  paid  were  paid 
into  the  bank,  and  not  to  Alice  H.  Morse. 

Prior  to  January  21,  1914,  Alice  H.  Morse 
had  been  appointed  guardian  of  the  minors, 
George  H.  and  Albert  W.  Morse.  As  such 
guardian  she  had  collected  and  received  $4,- 
000  life  Insurance  ni)on  policies  written  upon 
the  life  of  A.  W.  Morse,  in  which  policies  said 
minors  were  named  as  beneficiaries.  As  ad- 
ministratrix she  had  borrowed  $3,000  upon 
land  belonging  to  the  A.  W.  Morse  estate. 
She  had  In  her  possession  $1,000  Insurance 
money  paid  to  her  as  the  beneficiary  In  a 
policy  of  insurance  on  the  life  of  said  A.  W. 
Morse.  On  January  21,  1914,  there  was  on 
deposit  to  the  credit  of  A.  W.  Morae  on  open 
account  In  plaintiff  bank  the  sum  of  $1,920. 
Pursuant  to  the  contract  above  referred  to 
there  were  taken  from  said  bank,  on  Janu- 
ary 21,  1914,  bills  receivable  aggregating,  not 
merely  the  $16,000  as  agreed,  but  $19,739.34, 
which  were  delivered  to  Alice  H.  Morse  and 
paid  for  by  her  with  the  insurance  moneys 
above  referred  to,  the  moneys  borrowed  by 
the  estate  of  which  she  was  administratrix, 
a  check  upon  the  account  of  A.  W.  Morse,  and 
an  individual  check  of  Alice  H.  Morse  in  the 
sum  of  $79.62.  The  other  reorganlzers  of  the 
bank  had  full  knowledge  of  the  sources  from 
whldi  AUce  H.  Morse  obtained  the  funds  so 
paid  into  the  bank,  and  of  the  purposes  for 
which  It  was  paid  into  such  bank.  In  ad- 
dition to  the  foregoing  payments  by  AUce 
H.  Morse,  and  the  moneys,  checks,  and  cer^ 
tlflcate  turned  into  said  bank  by  the  other 


new  stockholders,  AUce  H.  Morse  gave  to  ttie 
bank  her  promissory  note  In  the  sum  of  $3,- 
848.27.  It  was  in  consideration  of  the  $1,000 
paid  by  Alice  H.  Morse,  and  of  the  die<^8, 
certificate,  and  moneys  paid  and  turned  over 
to  the  bank  by  the  other  reincorporators,  that 
the  certificates  for  the  respective  shares  were 
issued  to  each  of  said  reincorporators  as 
above  noted. 

After  the  above  transaction  a  staardiold- 
ers'  meeting  was  held,*  at .  which  Christian, 
Boiler,  F.  J.  Scbenck,  Alice  H.  Morse,  and 
Gannon  were  elected  directors.  Immediately 
thereafter,  at  a  directors'  meeting,  the  de- 
fendant Gannon  was  elected  president,  Boiler 
and  Alice  H.  Morse  vice  presidents,  and 
Christian  cashier,  of  plaintiff  bank.  The  said 
total  sum  of  $21,848.27,  paid  Into  said  bank 
by  and  on  behalf  of  Alice  H.  Morse  at  the 
time  of  the  reorganization  of  plaintiff  bank, 
covered  the  $10,739.34,  the  amount  of  bills 
receivable  turned  over  to  her,  and  some  $2,- 
108.93  claimed  as  the  amount  due  from  her  on 
the  other  covenants  of  her  contract  with 
Gannon. 

After  the  moneys  .were  so  paid  in  and  the 
officers-  elected,  Wingfleld  surrwidered  the 
bank  to  such  officers,  with  license  to  them 
to  reopen  and  operate  said  bank  as  a  going 
concern.  The  bank  was  operated  under  the 
new  management  until  March  21,  1914.  On 
the  evening  of  March  20,  1914,  at  a  confer* 
ence  between  Gannon,  Christian,  and  AUoe  B. 
Morse,  a  question  arose  as  to  an  error  made 
on  January  21,  1914,  in  charging  against 
Alice  H.  Morse  an  Item  of  $1,014.90  as  a  lia- 
bility of  the  bank,  which  Item  was  carried 
upon  the  books  of  the  bank  as  a  cashier's 
special  account  These  parties  consulted  with 
Wingfleld  in  relation  to  such  entry,  and,  not 
being  able  to  agree  in  relation  thereto,  Gan- 
non, as  president  of  said  bank,  directed  Wing- 
fleld to  take  possession  of  the  bank  and  close 
same.  Alice  H.  Morse,  through  her  attorney, 
protested  against  the  surrender  of  said  bank 
to  Wingfleld,  stating  that  Gannon  had  no  au- 
thority to  so  turn  the  bank  over;  that  the 
bank  was  solvent,  and  hence  there  was  no  oc- 
casion for  turning  it  over  to  the  superintend- 
ent of  banks;  and  that,  if  Gannon  persisted 
in  doing  so,  be  did  it  at  Ms  own  peril  and 
without  the  authority  or  consent  of  Alice  H. 
Morse.  Gannon  persisted  in  his  determina- 
tion to  turn  over  the  bank  to  Wingfleld,  and 
ordeled  the  cashier.  Christian,  to  post  a  no- 
tice on  the  door  of  the  said  bank  that  "this, 
the  Security  Bank  of  Faulkton,  Is  In  the 
hands  of  the  public  examiner,"  and  to  sign 
the  same  as  cashier.  Christian,  as  such  cash- 
ier, did  post  such  notice  on  the  21st  day  of 
March,  and  notified  Wingfleld  thereof,  where- 
upon Wingfleld,  as  superintendent  of  banks, 
took  possession  of  said  bank  and  has  ever 
since  retained  possession  of  same.  Such  bank 
is  in  process  of  liquidation. 

Upon  the  closing  of  the  bank  on  March  21, 
1914,  there  remained  of  the  indebtedness  of 
said  bank,  whldi  waa  In  existence  prior  to 
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January  21, 1914,  a  man  tax  In  excess  of  $10,- 
000,  and,  between  January  21,  1914,  and 
SCardi  21,  1914,  new  Indebtedness  was  cre- 
ated for  In  excess  of  $10,000. 

When  AUee  H.  Morse  and  Oannon  Mitered 
into  the  contract  above  refM'red  to,  and  at 
tbe  time  of  the  several  transactions  bad 
tbereonder  in  the  reorganization  of  said  bank, 
all  of  those  who  afterwards  became  sto<^- 
bolders  in  said  bank  under  such  reorganiza- 
tion had  full  knowledge  that  the  title  to  the 
shares  of  stock  was  in  the  estate  of  A.  W. 
Morse,  and  that  no  authority  for  the  sale  of 
said  stock  had  been  granted  by  the  county 
court  having  Jurisdiction  of  said  estate.  Aft- 
er such  reorganization,  Alice  H.  Morse,  as 
administratrix  of  the  estate  of  A.  W.  Morse, 
filed  in  the  proper  court  a  report  that  she 
had  sold,  said  stock  as  perishable  property 
likely  to  depreciate  in  value,  and  not  only 
to  be  entirely  wiped  out  in  value,  but  to  be- 
come a  liability  against  the  estate  to  the  ex- 
tent of  Its  face  value,  and  she  made  applica- 
tion for  an  order  confirming  and  ratifying 
such  sale.  Ko  order  confirming  the  sale  was 
ever  made.  A  hearing  upon  the  application 
for  confirmation  was  ordered,  and  due  notice 
of  such  hearing  given.  No  objection  was  filed 
to  the  confirmation  of  such  sale,  except  au 
objection  filed  by  Alice  H.  Morse  as  admin- 
istratrix, after  the  time  set  for  the  hearing 
of  such  application  for  confirmation.  In  these 
written  objections  she  set  forth  that  tbe  sale 
was  void,  because  made  without  an  order 
therefor;  that  the  property  was  not  i>erish- 
able,  nor  likely  to  depreciate  in  value;  and 
that  said  sale  was  made  under  a  mtsappre^ 
liension  as  to  the  facts  and  the  effect  of  such 
sale  upon  the  estate.  None  of  the  purchasers 
of  said  stock  ever  attempted  to  have  a  hear- 
ing upon  said  application  for  confirmation, 
or  upon  the  objections  filed  by  Alice  H.  Morse. 
No  hearing  was  ever  had  thereon.  No  act 
seeking  the  rescission  of  said  contract  was 
done  by  either  of  said  parties  to  whom  said 
several  shares  of  stock  were  Issued. 

At  the  time  the  plaintiff  bank  was  first 
cldsed  in  November,  1913,  Oannon  had  on 
deposit  In  said  bank  the  sum  of  $7,500;  Boi- 
ler, the  sum  of  $1452.91 ;  Shirk,  $240 ;  the 
defendants  Schenck,  the  sum  of  $8,000.  No 
part  of  the  $6,000  paid  by  Gannon  for  him- 
self, Christian,  Suttle,  and  Jumper,  and  no 
pert  of  tbe  funds  paid  into  said  bank  by 
Shirk,  Boiler,  and  the  Schencks,  was  ever 
received  by  Alice  H.  Morse,  as  administratrix 
or  otherwise.  Alice  H.  Morse,  neither  per- 
sonally nor  acting  as  administratrix,  solicit- 
ed Shirk,  Holler,  or  the  Schencks  to  purchase 
stock  in  said  bank  or  in  any  manner  Induced 
them  to  become  purchasers  of  such  stock,  but 
said  persons  and  each  of  them  were  interest- 
ed in  having  the  said  bank  reorganized  and 
opened. 

The  trial  court  further  found  that  Wing- 
field,  upon  examinations  made  by  his  office 
and  upon  reports  made  to  him  by  the  bank, 
concluded,  and  had  reason  to  conclude,  that 


the  bank  was  in  an  nnaonnd  and  unsafe  con- 
dition to  transact  business,  and  that  it  was  un- 
safe and  inexpedient  for  it  to  continue  busi- 
ness; that  for  that  reason  he  took  possession 
of  the  business  and  property  of  said  bank  on 
March  21,  1914,  and  has  retained  snch  pos- 
session for  the  purposes  of  administering 
tbe  affairs  of  said  bonk,  It  ai^warlng  to  him 
that  the  assets  of  said  bank  were  insuffl- 
dent  to  pay  its  liabilities;  that  he  grave  no- 
tice to  the  creditors  of  said  bank,  and  made 
an  inventory  of  Its  assets,  in  conformity 
with  the  laws  of  this  state ;  and  that  he  de- 
termined that  the  assets  of  such  bank  were 
Insufilcient,  in  the  amount  of  $20,000  or  more, 
to  pay  the  liabilities  of  such  bank. 

The  trial  court  concluded  as  a  matter  of 
law,  in  part,  as  follows:  That  the  title  to 
the  shares  of  stock  belonging  to  the  estate 
of  A.  W.  Morse  did  not  pass  from  such  es- 
tate; that  Alice  H.  Morse  should  restore  to 
the  bank  the  bills  receivable  taken  from  such 
bank,  and.  If  any  part  of  same  have  been 
collected,  that  she  should  pay  over  to  plain- 
tiff Wlngfleld,  as  bank  examiner,  for  the  use 
and  benefit  of  said  bank,  the  amount  col- 
lected, less  reasonable  expenses  for  collecting 
same;  that  the  $4,000  life  insurance  money 
should  be  restored  from  tbe  funds  of  said 
bank  to  Alice  H.  Morse  as  the  guardian  of 
said  minors,  the  same  being  trust  funds;  that 
the  $3,000  proceeds  of  the  loans  on  lands  be- 
longing to  the  estate  of  A.  W.  Morse  should 
be  restored  from  the  funds  of  said  bank  to 
tbe  administrator  of  said  estate,  the  same 
being  trust  funds;  that  the  $1,000  life  insur- 
ance money  of  Alice  H.  Morse,  as  well  as  the 
further  sum  of  $79.62  paid  into  the  bank  by 
her,  should  be  allowed  as  a  general  claim 
against  tbe  said  bank,  to  be  treated  as  a  lia- 
bility accruing  subsequent  to  January  21, 
1914;  that  the  $1,020.88  which  stood  to  the 
credit  of  A.  W.  Morse  on  open  account  should 
be  reinstated  as  sudi  credit,  and  allowed 
as  a  general  claim  in  favor  of  the  adminis- 
trator of  said  estate,  and  treated  as  a  lia- 
bility accruing  before  January  21,  1914;  that 
the  $6,000  paid  in  by  Gannon,  Christian,  Snt- 
tle,  and  Jumper  should  be  allowed  as  a  gen- 
eral claim  in  favor  of  said  parties,  and  treat- 
ed as  accruing  subsequent  to  January  21, 
1914;  that  the  note  given  by  Alice  H.  Morse 
on  January  21,  1914,  should  be  canceled  and 
surrendered  to  her;  that  the  cash  paid  by 
Shirk  to  apply  on  stock  Issued  to  him  be 
allowed  as  a  general  claim,  and  treated  as 
accruing  subsequent  to  January  21,  1914,  and 
that  his  account  on  the  books  of  said  bank 
In  tbe  sum  of  $240,  for  which  he  gave  his 
check  in  payment  of  said  stock,  be  rein- 
stated as  It  was  on  January  21,  1914; 
that  the  certificate  of  deposit,  indorsed  and 
surrendered  by  the  Schencks  In  payment 
for  their  shares  of  stock,  be  restored  to  them, 
and  their  account  therefor  reinstated  on  tbe 
books  of  said  bank  as  it  was  on  January  21, 
1914;    that  each  of  the  new  oertlflcatea  ia- 
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sued  for  said  90  sbares  of  stock  on  said  re- 
organization be  surrendered  to  the  plaintiff 
Wingfleld  for  cancellation;  and  that  eAdi 
and  all  of  said  parties  be  placed  In  statu 
quo  as  of  the  21st  day  of  January,  1914,  so 
far  as  It  Is  possible  for  them  to  be  so  placed; 
that  the  claim  of  plaintiff  Wingfleld  on  be- 
half of  the  bank  against  the  estate  of  A.  W. 
Morse  for  the  sum  of  $10,000  on  account  of 
the  liability  of  such  estate  under  the  provi- 
sions of  article  18,  f  3,  of  the  Constitution  of 
this  state,  be  allowed  and  established  as  a 
yaUd  and  binding  obligation  against  the  said 
estate,  and  that  the  administrator  be  direct- 
ed to  pay  the  same  in  due  course  of  the  ad- 
ministration of  said  estate;  that  the  minors, 
George  H.  and  Albert  W.  Morse,  be  held  not 
liable  for  an  assessment  on  the  stock  stand- 
ing in  their  names;  that  the  check  of  An- 
drew Boiler,  given  by  him  in  payment  of  the 
shares  of  stock  issued  to  him,  be  returned 
or  canceled,  and  that  his  account  for  the 
amount  thereof  be  reinstated  on  the  books 
of  the  bank,  and  allowed  and  paid  ratably 
with  other  creditors  of  the  bank  as  of  Jan- 
uary 21,  1914;  that,  by  reason  of  the  facts 
found  herein,  the  persons  to  whom  the  new 
stock  was  Issued  be  held  to  have  knowingly 
and  voluntarily  assumed  the  Status  and  ob- 
ligations of  stockholders  of  said  bank,  and, 
from  th^  conduct,  estopped,  as  against  per- 
sons becoming  creditors  after  January  21, 
1914,  from  denying  their  liability,  and  that 
they  and  each  of  them  should  be  held  to  pay 
to  the  plaintiff  Wingfleld,  as  public  examiner, 
for  the  use  and  benefit  of  the.  creditors  of  the 
bank  whose  obligations  accrued  subsecinent 
to  January  21,  1914,  the  face  value  of  the 
stock  issued  to  them  on  the  reorganization; 
that  the  claim  of  Alice  H.  Morse  for  the 
$1,000  paid  In  by  her  for  the  10  shares  of 
stock  issued  to  her,  the  claim  of  Shirk  for 
$260,  of  Gannon  for  $1,600,  of  Christian  for 
$3,000,  of  Suttle  tor  $1,000,  and  of  Jumper 
for  $500  paid  in -by  them  on  the  purchase  of 
stock  should  be  allowed  as  liabilities  of  said 
bank,  and  each  of  said  persons  should  share 
pro  rata  with  other  creditors  of  said  bank 
whose  obligations  were  incurred  subsequent 
to  January  21, 1914 ;  that  the  sums  so  recov- 
arable  for  the  benefit  of  the  creditors  of  the 
bank  should  be  distributed  ratably  with  oth- 
er assets  of  the  bank  among  the  creditors 
thereof — that  is,  the  proceeds  derived  from 
the  assets  of  the  bank,  other  than  stockhold- 
ers' liability,  should  be  distributed  ratably 
among  all  the  creditors  of  the  bank,  the  $10,- 
000  recovered  from  the  estate  of  A.  W.  Morse 
should  be  distributed  ratably  among  the 
creditors  whose  claims  existed  January  21, 
1914,  and  remained  unpaid  March  21,  1914, 
and  the  $10,000  to  be  recovered  from  the 
new  stockholders  should  be  distributed  rat- 
ably among  the  creditors  whose  claims  ac- 
crued subsequent  to  January  21,  1914. 

In  the  several  actimis  other  than  the  main 
action,  and  by  cross-complaints  In  such  main 


action,  certain  of  the  defendants  In  tlM  main 
action  sought  relief  as  against  certain  other 
of  such  defendants.  -We  do  not  deem  It  nec- 
essary to  go  into  detail  and  state  Just  what 
was  sought  by  the  several  parties.  Mime 
of  the  relief  so  sought  was  granted,  ac- 
cept as  noted  in  the  conclusions  ot  law 
above.  None  of  the  relief  songht  Involved 
any  question  of  the  liability  of  Gannon 
to  the  other  stockholders  for  damages  grow- 
ing out  of  his  placing  the  bank  in  the  bands 
of  Wingfleld  on  March  21,  1914,  and  It 
becomes  unnecessary  for  ns  to  Intimate  any 
opinion  upon  such  question.  We  are  of  the 
opinion  that  none  of  the  several  defendants 
In  the  main  action  was  entitled  to  any  re- 
lief as  against  bis  codefendants  under  the 
issues  presented  by  the  several  pleadings 
herein,  except  such  relief  as  will  be  herein- 
after noted. 

[1-8]  The  all-important  qnesdons  presented 
upon  these  appeals  relate  to  the  liability  of 
the  several  defendants  under  section  3  of 
article  18  of  our  Constitution,  and  to  which 
of  such  defendants,  as  between  themselves, 
are  primarily,  and  which  secondarily,  liable. 
Such  section  rends  as  follows: 

"The  shareholders  or  stockholders  of  any 
banking:  corporation  shall  be  held  individnally 
responsible  and  liable  for  all  contracts,  debts 
and  engagements  of  such  corporation  to  the  ex- 
tent of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount  in- 
vested in  such  shares  or  stock;  and  such  indi- 
vidual liabilities  shall  continoe  for  one  year  aft^ 
any  transfer  or  sale  of  stock  by  any  stockhold- 
er or  stockholders." 

It  wlU  be  Beea  that  the  trial  court  held 
iliat  there  was  a  double  liability.  He  entered 
Judgment  against  the  estate  of  A.  W.  Morse 
for  $10,000  and  against  the  relncorporators 
for  $9,000.  It  l8  perfectly  dear  that  under 
no  theory  could  the  estate  of  A.'  W.  Morse  be 
holden  to  the  extent  of  the  toll  $10,000,  as 
It  never  owned  all  the  stock.  It  also  seems 
too  clear  for  argument  that  a  part  of  the 
stock  should  not  stand  liable  to  only  a  single 
assessment  and  the  remainder  be  liable  for  a 
double  assessment — this  donble.  assessment 
being  imposed  simply  because  mxcb  part  ot 
the  stock  changed  ownership.  The  Gonstltn- 
tlon  contemplates — as  all  of  the  parties  to 
this  appeal  now  concede— a  total  liability 
for  each  share  equal  to  the  face  valne  of  such 
share.  Such  llabillt7,  however,  may,  nnder 
certain  circumstances,  be  shared  by  sacces- 
sive  owners  of  stock. 

[4]  Complaint  is  made  aa  to  the  snflSciency 
of  the  evidence  to  support  certain  of  the  find- 
ings. We  think  that  in  the  main  sndi  find- 
ings are  cMrect.  We  are^  however,  of  the 
opinion  that  the  evidence  was  inanfildent  to 
warrant  the  court  In  finding  that  Wingfleld 
"had  reason  to  conclude  that  the  bank  was 
unsound"  on  March  21,  1914.  As  a  going  con- 
cern it  was  undoubtedly  solvent.  Thrown 
into  the  hands  of  the  public  examiner,  the 
value  of  its  assets  was  certainly  seriously  Im- 
paired, so  that  It  undoubtedly  bad  Insuf- 
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fldent  assets  with  which  to  pay  the  heary 
expenses  attendant  npon  llqnldatlon  and  have 
remaining  snffldent  to  meet  Its  liabilities. 
We  do  not,  however,  deem  this  fact  material 
in  this  action,  howsoever  Important  It  might 
be  In  some  other  action.  While  the  bank 
shonld  nndonbtedly  not  have  been  turned  over 
to  Wlngfleld,  when  the  managing  officers  of 
such  bank  refused  longer  to  conduct  same, 
Wlngfleld  waa  undoubtedly  Jnstlfled  In  taking 
possession  of  such  bank.  The  statute  (sec- 
tion 17,  c.  256,  Laws  1911)  prescribes  a  rem- 
edy for  the  stockholders,  if  they  thought  the 
bank  shonld  not  remain  In  his  bauds.  Not 
having  sought  snch  remedy,  stockholders  of 
the  bank  are  not  In  a  position  In  this  action 
to  raise  any  question  as  to  the  rightfulness 
of  Wingueld's  possession,  or  as  to  bis  right  to 
recover,  under  the  above  section  of  the  Consti- 
tution. 

Question  is  raised  as  to  the  correctness  of 
the  undlng  that  the  new  stockholders  had  ao- 
tnal  knowledge  of  the  sources  from  which 
Alice  H.  Morse  raised  the  money  used  In 
taking  up  the  bad  assets  of  the  bank,  and 
bad  actual  knowledge  that  she,  as  administra- 
trix, had  not  procured  an  order  for  sale  be- 
fore undertaking  to  sell  the  shares  of  stock 
belonging  to  the  estate  of  A.  W.  Morse. 
■Wuile  it  Is  doubtful  whether  actual  knowl- 
edge of  all  these  matters  was  brought  home 
to  each  and  every  one  <tf  such  stockholders. 
It  la  clear  that  wherever  actual  knowledge 
was  lacking  there  was  ample  constructive 
notice  sufiBdent  to  put' such  party  or  parties 
upon  an  inquiry  which,  if  followed  up,  would 
have  led  to  full  knowledge. 

[S]  A  reading  of  the  conclusions  of  the  trial, 
court  reveals  the  fact  that,  baaing  his  action 
uiH>n  the  theory  that  the  title  to  the  stock 
never  passed  to  the  reincorporators,  he  sought 
to  so  adjust  the  rights  of  all  parties  that — 
to  quote  the  words  of  such  court — "all  of  said 
parties  be  placed  In  statu  quo  as  of  the  21st 
day  of  January,  1914,  so  far  as  it  Is  possible 
for  them  to  be  so  placed."  In  other  words, 
the  trial  court  tried  to  "unscramble"  the  mess 
created  by  the  acts  of  the  parties.  In  this 
we  believe  the  trial  court  undertook  what  the 
facts  did  not  equitably  Justify,  even  If  It  had 
been  possible.  Moreover,  the  action  of  the 
trial  court  was  a  fruitless  effort  to  "put 
Humpty-Dumpty  t(«ether  again."  We  think 
that  the  trial  court  erred  to  not  holding  that 
each  and  every  one  of  the  defendants  in  the 
main  action  were  estopped  from  denying  that 
the  reincorporators  became  vested  with  the 
legal  title  to  the  stodc,  and  this  regardless  of 
the  fact  that  those  steps  were  not  taken 
which  were  essential  to  pass  such  title  under 
the  provisions  of  statute.  We  are  of  the 
opinion  tiiat  this  Is  peculiarly  a  case  wherein 
the  trial  court  should,  as  a  court  of  equity 
striving  to  do  exact  equity  between  all  par- 
ties, both  those  before  It  and  those  represent- 
ed by  the  superintendent  of  banks,  have  taken 
a  broad  view  of  the  whole  sltuatlcn  presented 


to  It,  and  have  conformed  Its  aCtt«n  to  meet 

the  situation  thus  presented.  We  shall  not 
attempt  to  review  all  the  fkcts  presented  to 
the  lower  court,  but  will  note  a  few  matters 
which,  to  oar  minds,  4re  of  controlling  Im- 
portance. 

The  administrator  of  the  estate  of  A.  W. 
Morse  Is  not  In  court  seeking  to  have  the  at- 
tempted sale  of  this  stock  set  aside.  While 
both  he,  the  minors  through  their  guardian, 
and  such  guardian  In  her  Individual  capacity, 
all  sought  the  recovery  of  the  moneys  whlA 
were  by  Alice  H.  Morse  paid  Into  plalntUt 
bank  to  take  up  the  questionable  assets  of 
such  bank,  contending  that  sndb  moneys  were 
obtained  from  said  Alice  H.  Morse  through 
fraud  practiced  on  her,  they  also  sought  to 
hold  the  new  stockholders  for  the  conversion 
of  the  stock,  and  to  have  it  decreed  that  such 
stockholders  were  estopped  to  deny  Its  owner- 
ship. There  Is  thus  presented  a  fiar  different 
situation  than  would  be  presented  If  such 
estate  were  seeking  a  decree  adjudging  that 
it  had  at  all  times  remained  the  owner  of 
such  stock.  The  new  stockholders  became 
vested  with  the  apparent  title  to  the  stock 
and  assumed  all  the  rights  of  stockholders, 
and,  with  such  rights,  all  the  obligations  of 
purchasers  from  former  stockholders,  one  of 
which  was  the  relieving  of  the  old  stock- 
holders from  the  constitutional  liability  for 
assessments;  and,  while  they  had  notice, 
either  actual  or  constructive,  that  the  sale 
had  not  been  confirmed  by  the  county  court, 
they  continued  to  exerdse  the  rights  Inddent 
to  full  ownership  of  such  stock  and  never, 
in  any  manner,  attempted  to  repudiate  snch 
claim  of  'ownership  until  the  value  of  such 
stock  had  been  materially  diminished  through 
no  fault  of  the  administratrix  of  such  estate, 
and  tlien  they  never  attMiq>ted  or  offered 
to  restore  the  status  quo.  It  Is  perfectly 
clear  that  such  new  stockholders  considered 
themselves  the  owners  of  such  stock,  that 
they  acted  in  accordance  therewith,  and  that 
even  Oaonon,  at  the  meeting  on  the  evening 
of  March  20,  1914,  did  not  tender  to  Alice 
H.  Morse  the  certificates  held  by  him  because 
he  thought  he  did  not  own  the  same,  but 
simply  because  be  did  not  wish  to  have  the 
bank  pay  to  her  what  she  claimed  was  due, 
owing  to  an  error  made  In  determining  the 
amount  due  from  her  under  the  contract 
under  which  the  bank  was  reorganised.  It 
was  only  upon  the  theory  that  there  had  been 
a  sale  that  a  tender  of  such  certificate  would 
be  necessary  to  a  reidssion.  The  new  stock- 
holders took  and  remained  In  possession  and 
control  of  the  bank  and  Its  business.  Nothing 
could  be  more  inequitable  than  to  place  upon 
the  estate  of  A.  W.  Morse  the  prlmaiy  liabil- 
ity to  the  creditors  of  the  bank.  If,  owing  to 
things  occurring  since  January  21,  1914,  the 
assets  of  said  bank  do  not  meet  Its  llabllltlea, 
neither  the  cause  nor  the  effect  should  be 
charged  up  to  those  who  had  surrendered  con- 
trol of  such  bank.    Even  as  between  the  new 
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atockbolders  and  the  estate,  such  new  stock- 
holders are  in  no  i)oaltlon  to  question  their 
own  title,  or  to  deny  such  liability  as  arises 
as  an  incident  to  ownership  of  the  stock. 
Ware  ▼.  Houghton,  41  Miss.  370,  93  Am.  Dec. 
258;   10  R.  C.  L.  694. 

Let  us  consider  the  situation  in  which  the 
bank  and  its  creditors  are  left  by  the  Jndg* 
ment  of  the  trial  court.  The  evidence  con- 
clusively and  undlsiwitedly  shows  that  A.  W. 
Morse  misappropriated  a  material  part  of  the 
assets  of  the  bank.  For  such  misappropria- 
tion his  estate  would  be  liable.  The  st^ngth- 
enlng  of  the  assets  of  the  bank,  by  the  taking 
up  of  worthless  and  questionable  bills  re- 
ceivable and  the  guaranteeing  of  the  remain- 
ing bills  receivable  by  Alice  H.  Morse,  placed 
the  bank  assets  on  a  sound  basis — In  a  condi- 
tion that  met  the  approval  of  Wlngfield. 
Hence  there  was  no  occasion  for  plaintiffs  to 
file  a  claim  against  the  estate  of  A.  W.  Morse. 
We  may  fairly  assume  that,  as  a  result  of  the 
acts  of  Alice  H.  Morse,  such  bank  was  In 
far  better  shape  than  it  would  have  been  if 
plaintiffs  had  been  required  to  look  to  the 
estate  of  A.  W.  Morse  for  a  recovery  based 
upon  the  wrongful  acts  of  A.  W.  Morse.  The 
time  for  filing  such  a  claim  had  long  since 
expired  when  the  Judgment  in  Oie  main  ac- 
tion was  rendered.  By  sudi  Judgment  the 
assets  of  the  Imnk  would  be  depleted  in  the 
sum  of  $10,848.27— the  amount  of  the  two 
funds  found  to  be  trust  funds  and  of  the 
note  of  Alice  H.  Morse,  which  note  the  Judg- 
ment orders  canceled.  Moreover,  by  such 
Judgment  the  liabilities  of  the  bank,  for  debts 
accruing  subsequent  to  January  21,  1014, 
would  be  Increased  In  the  sum  of  $7,839.62, 
the  amount  of  cash  paid  In  by  those  who  ac- 
quired new  stock  on  the  reorganization ;  and, 
for  debts  accruing  prior  to  January  21,  1914, 
such  liabilities  would  be  Increased  In  the  sum 
of  $8,660.38,  being  the  amount  of  the  accounts 
of  A.  W.  Morse,  Shirk,  the  S<^encks,  and 
Boiler,  restored  by  the  court's  Judgment  To 
offset  such  depletion  of  assets  and  increase 
of  indebtedness,  amounting  In  all  to  over 
$21,000,  the  judgment  restores  to  the  bank 
the  bills  receivable  d^lvered  to  Alice  H. 
Morse  upon  the  reorganization  of  the  bank. 
The  evidoice  conclusively  shows  that  such 
bills  receivable  are  of  very  limited  value.  It 
is  true  that  such  judgment  holds  the  stock- 
holders to  a  total  liability  of  $19,000;  but, 
as  berelnbefbre  noted,  it  is  clear  and  is  con- 
ceded by  all  parties  that  sucta  liability  Is 
limited  to  $10,000.  This  llablUty  of  $10,000 
is  recoverable  no  matter  who  are  held  to  be 
the  owners  of  the  stoc^.  It  Is  therefore  clear 
that,  by  such  Judgment,  the  creditors  of  the 
bank — not  only  those  who  were  creditors 
iwior  to  the  reorganization,  but  even  those 
who  became  creditors  thereafter — are  left 
to  suffer  a  loss  of  several  thousand  dollars 
In  order  to  allow  these  new  stockholders  to 
repudiate  the  transaction  into  which  they 
deliberately  entered.    Therefore,  disregarding 


all  the  equities  that  may  exist  as  between  the 
old  and  new  stockholders,  and  considering 
only  the  rights  and  equities  of  the  bank  and 
its  creditors,  all  of  the  stockholders,  both  the 
old  and  the  new,  should  be  held  estopped 
from  questioaing  the  validity  of  what  was 
done  in  the  reorganization  of  the  bank.  As 
is  w«ll  said  in  10  B.  C.  U  6S9,  the  rule  of 
equitable  estc^pel,  which  is  so  variously 
stated  by  authors  and  Jurists,  may  be  sum- 
med up  as  follows: 

"A  person  is  held  to  a  representation  made  or 
a  position  assumed,  where  otherwise  inequitable 
consequences  would  result  to  another  who,  hav- 
ing the  right  to  do  so  under  all  the  drcumstane- 
es  of  the  case,  has  in  good  faith  relied  thereoq. 
Such  an  estoppel  is  rounded  on  morality  and 
justice,  and  especially  concerns  conscience  and 
equity." 

[6]  We  therefore  hold  that  tiie  trial  court 
erred  in  attempting  to  restore  the  situation 
existing  prior  to  the  reorganization  of  the 
bank ;  and  we  hold  that  the  rights  of  all  par- 
ties to  the  matters  now  before  ns  should  be 
adjusted  upon  the  Imsls  that  the  transactions 
had  in  connection  with  the  reorganization  of 
plaintiff  bank  were  valid  and  binding  upon 
all  parties  thereto.  Upon  such  an  adjustment 
the  present  stockholders  should  be  held  pri- 
marily liable  and  the  former  stockholderB 
secondarily  liable  (each  to  the  amount  of  his 
or  her  shares  of  stock)  for  the  $10,000  as- 
sessable under  section  3,  art  18,  of  the  Con- 
stitution. Farmers'  State  Bank  v.  Empey, 
35  S.  D.  107, 150  N.  W.  936;  WlMlus  v.  Mann, 
91  Minn.  494,  98  N.  W.  341,  867. 

The  Judgment  In  the  main  case  Is  reversed, 
with  directions  to  the  trial  court  to  enter 
judgment  in  conformity  with  our  holdings 
herein,  but  without  costs  to  any  party.  The 
Judgment  in  the  other  case  is  affirmed,  with 
costs  for  respondent 


KHOABS  V.  FIRST  NAT.  BANE  OF  CAE- 
RINGTON  et  aL 

(Supreme  Court  of  North  Dakota.     July  14, 
1917.) 

(BnUabut  Iv  th»  Court.) 

1.  Appkai,  and  Bbbob  «=9l060(2)— Review— 
Habulkss  Bbbob— AniassioN  of  Evidbnob. 

In  an  action  for  damages  for  malicious  pros- 
ecution, it  is  pr^udidal  error  to  permit  the 
defendant  to  introduce  testimony  concerning  the 
filing  of  an  attorney's  lien  for  $2,500  by  ons 
StiUmaii,  one  of  the  plaintiff's  attorneys;  such 
testimony  being  incompetent  irrelevant,  and  not 
tending  to  prove  any  of  the  issues  involved  in 
the  case,  and  manifestly  tending  to  prejudice 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4154.1 

2.  Liens  ®=»14 — Offbnsbb — Statutb— "Wiu*- 

FULLY." 

Under  secHon  10248.  CompUed  Laws  of 
1013,  providing,  among  other  things  "every  per- 
son having  in  bis  possession  or  under  ids  control 
any  personal  property  upon  wMch  there  is 
known  to  him  to  be  a  subsisting  lien  either  by 
operation  of  law  or  contract  willfully  destroys, 
removes  from  the  county,  conceals,  sells,  or  in 


4s>For  other  cBsaa  sec  sam*  topic  and  KKT-NUMBER  In  all  Ker-Numbered  Digeata  and  HidazM 
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any  manner  diapoees  of  otherwise  than  la  pre- 
Bcribed  by  law,"  it  ia  beld  that  the  woid  "will- 
fully" meana,  not  only  intentionally,  but  in 
criminal  law  also  means  with  a  bad  purpose  or 
eril  intent. 

[FJd.  Note.— Por  other  cases,  see  Liens,  Cent 
Dfg.  fiM».  21,  22. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Willful.] 

8.  Mauciotjb  Prosecution  *=sG1— Aotioks— 

evidenck. 
Section  10609,  Compiled  Laws  of  1913,  speci- 
fies what  the  committing  magistrate  shall  indorse 
rn  the  complaint  when  the  accused   is  di»- 
rged,  which  ia  as  follows:    "There  being  no 
BufScient   cause   to   believe   the   within   named 

iniilty  of  the  offense  within  mentioned,  I 

order  him  discharged."  Held,  that  a  different 
record  of  discharjK  than  that  provided  by  law, 
which  assigns  a  different  reason  for  the  discharge 
than  that  required  by  law  to  be  indorsed  on 
such  complaint,  is  incompetent  and  inadm^issible 
as  evidence,  especially  where  it  assigns'  other 
reastms  for  the  discharge  of  the  defendant  from 
custody  than  insufficiency  of  cause  to  believe 
the  defendant  guilty  of  the  offense  with  which 
be  is  charged. 

CEId.  Note.— For  other  cases,  see  Malicious 
Proeecntion,  Oent.  Dig.  {{  146,  147.] 

Appeal  from  District  Court,  Foster  Coun- 
ty; J.  A.  Coffey,  J^ldge. 

Action  by  Nathan  A.  Rhoads  against  the 
First  National  Bank  of  Oarrlngton,  N.  D., 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Reversed,  'and  new 
trial  ordered. 

.  Geo.  H.  StUlman  and  T.  F.  McCue,  both  of 
Oarrlngton,  for  appellant.  Edward  P.  Kelly, 
of  Carrlngton,  for  respondents. 

ORACH,  J.  The  action  is  one  for  damages 
for  malicious  prosecution.  The  complaint  al- 
leges :  The  corporate  character  of  the  defend- 
ant under  the  national  bank  laws  of  the 
United  States  of  America,  anid  alleges  that 
G.  S.  Newberry  is  cashier.  That  on  or  about 
the  6th  day  of  November,  1014,  the  defend- 
ants maliciously  and  falsely  conspired  to- 
gether with  the  Intent  to  injure  the  plaintiff 
in  his  good  name  and  credit,  and  willfully 
and  maliciously  Instructed  the  then  sheriff 
«f  Foster  county,  N.  D.,  to  take  steps  to  de- 
tain the  plaintiff  and  'deprive  him  of  bis  lib- 
erty until  the  defendants  could  make  a  com- 
plaint and  formal  charge  against  him.  Pur- 
suant to  said  instructions  the  said  sheriff  of 
Foster  county,  N.  D.,  through  the  sheriff  of 
Plymouth  county,  Iowa,  without  warrant 
and  authority  In  law,  wantonly  and  malicious- 
ly and  at  the  instigation  of  the  defendants, 
apprehended  the  plaintiff  and  conflne'd  him  in 
the  county  Jail  of  said  Plymouth  county, 
Iowa,  upon  suspicion,  and  that  plaintiff  was 
so  beld  and  confined  in  the  said  county  jail 
of  Plymouth  county,  Iowa,  on  said  false,  un- 
founded, and  malicious  charge,  at  the  in- 
stance and  instigation  of  the  'defendants, 
from  and  including  the  6th  day  of  November, 
1814,  until  and  Including  the  10th  day  of  No- 
vember, 1914.  OThat  pursuant  to  said  mall- 
clous  and  false  conspiring  together  the  defend- 


ants appeared  before  one  Robert  B.  Pryor,  po- 
lice magistrate  of  the  city  of  Oarrlngton, 
Foster  county,  N.  D.,  and  maliciously  and 
filsely  an'd  without  probable  cause  made  com- 
plaint under  oath  before  said  magistrate, 
charging  that  plaintiff  unlawfully,  willfully, 
and  feloniously,  on  or  about  the  1st  day  of 
November,  1914,  removed  from  the  county  of 
Poster,  N.  D.,  certain  chattels  subject  to  a 
subsisting  lien  In  the  nature  of  a  chattel 
mortgage  known  to  plaintiff,  to  wit,  a  cer- 
tain Velie  antomobile,  well  knowing  such 
diarge  to  be  false,  malicious,  and  unfounded, 
and  maliciously  and  without  probable  cause 
procured  said  magistrate  to  issue  a  warrant 
for  the  arrest  of  plaintiff  upon  the  safd  false, 
malicious,  and  unfounded  charge.  That  said 
magistrate  on  the  7th  day  of  November, 
1914,  issued  said  warrant  and  placed  the 
same  in  the  bands  of  the  sheriff  of  Poster 
county,  N.  D.,  who  proceeded  to  Le  Mars, 
Plymouth  county,  Iowa,  thereMrith,  an'd  plac- 
ed plaintiff  under  arrest  thereunder,  and  re- 
moved said  plaintiff  from  the  said  county 
jail  of  Plymouth  county,  Iowa,  to  the  county 
jail  of  Foster  county,  N.  D.,  on  November  11, 
1914.  That  plaintiff  was  confined  In,  and  was 
deprived  of  his  liberty  In,  the  said  county 
Jail  of  Poster  county,  N.  D.,  from  arid  includ- 
ing the  11th  day  of  November,  1914,  until 
and  including  the  15th  day  of  December,  1914. 
On  the  16th  day  of  December,  1914,  plaintiff 
was  examined  before  one  S.  J.  Malen,  a  jus- 
tice of  the  peace  of  Foster  county,  N.  D., 
which  justice  fonnd  there  was  no  probable 
cause  to  believe  the  defendant  gnllty  of  said 
crime,  or  of  any  crime,  and  the  plaintiff  was 
discharged  by  said  Justice,  since  which  time 
said  plaintiff  has  not  prosecuted  said  defend- 
ant further.  Plaintiff  further  alleges  that  the 
said  complaint,  and  the  allegations  that  plain- 
tiff had  committed  a  crime  under  the  laws  of 
the  state  of  North  Dakota,  and  against  the 
peace  and  dignity  of  such  state,  are  and  were 
wholly  false,  untrue,  and  malicious,  and  were 
known  to  be  false,  untrue,  and  malicious  by 
the  defendants  at  the  time  sai'd  charge  and 
complaint  were  preferred  by  them.  That  the 
said  charge  and  arrest  and  confinement  of 
the  plaintiff  in  said  county  jails  were  ex- 
tensively advertised  In  several  newspapers 
in  Foster  county,  and,  as  plaintiff  Is  informed 
and  believes,  at  the  instance  of  defendants. 
Plaintiff  further  claims  Injury  In  person  and 
health  by  reason  of  confinement  in  said  Jails, 
and  was  prevented  from  attending  to  his 
business  as  auto  liveryman;  that  he  lost  bis 
business,  and  was  put  to  large,  excessive,  and 
unusual  expense  In  caring  for  hla  property, 
and  many  persons,  hearing  of  his  arrest  and 
detention  in  Jail  and  believing  him  therefrom 
to  be  a  criminal,  refused  to  do  business  with 
blm. 

The  defendants'  answer  is  in  substance  aa 
follows:  That  the  plaintiff  'did  on  or  about 
the  Ist  day  of  November,  1914,  commit  the 
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crime  of  'nnlawfuUjr,  wllUolly,  and  felonloas- 
ly  removing  from  the  county  of  Foster,  state 
of  North  Dakota,  a  certain  chattel,  to  wit,  a 
Velle  automobile,  npon  which  there  was  then 
a  subsisting  lien  In  the  nature  of  a  chattel 
mortgage.  That  the  First  National  Bank  of 
Carrlngton  Is  a  banking  corporation,  and  that 
G.  S.  Newberry  Is  the  qualified  and  acting 
cashier.  That  prior  to  the  Ist  day  of  Novem- 
ber, 19i4,  the  plaintiff  and  one  O.  C.  Olson 
were  indebted  to  the  First  National  Bank  of 
Carrlngton,  and  secured  such  indebtedness  by 
the  execution  of  their  certain  chattel  mortgage 
covering,  among  other  things,  a  certain  Velle 
automobile.  That  such  chattel  mortgage  was 
accepted  by  said  defendants  and  placed  on 
file  in  the  office  of  the  raster  of  deeds  of 
Foster  county.  That  said  Indebtedness  has 
not  been  paid,  and  that  said  Indebtedness,  to- 
gether with  the  chattel  mortgage  aforesaid, 
was  during  all  of  the  time  alleged  In  plain- 
tiff's complaint,  and  is  now,  unpaid,  unsatis- 
fied, and  In  full  force  and  effect,  and  that  said 
chattel  mortgage  was  during  all  of  the  time  a 
subsisting  Hen  upon  the  aforesaid  described 
Velle  automobile.  That  plaintiff  herein,  on  or 
about  November  1,  1914,  without  the  consent 
or  knowledge  of  the  defendant  bank,  or  its 
cashier,  took  and  removed  the  said  Velle  au- 
tomobile, upon  which  there  was  a  lien  as 
aforesaid,  from  the  county  of  Foster  and 
state  of  North  Dakota;  and  that  defend- 
ants were  informed  that  the  plaintiff  was 
taking  such  automobile  out  of  the  state  of 
North  Dakota  to  the  state  of  Florida.  That 
information  was  given  to  the  defendants  that 
the  plaintiff,  in  company  with  another  person, 
in  possession  of  and  driving  a  Velle  automo- 
bile, being  the  Velle  automobile  covered  by 
the  mortgage  aforesaid,  were  under  arrest  in 
the  county  of  Plymouth  and  state  of  Iowa. 
Defendants  further  allege  that  G.  S.  Newber- 
ry, as  cashier  of  the  Flr^t  National  Bank,  call- 
ed upon  C.  B.  Craven,  the  qualified  and  acting 
state's  attorney  for  the  county  of  Foster  and 
state  of  North  Dakota,  and  stated  to  such 
state's  attorney  all  the  facts  hereinbefore  set 
forth,  in  good  faith,  and  stated  all  the  facts 
connected  with  said  transaction  to  such, 
state's  attorney  fully  and  fairly,  and  stated 
to  such  state's  attorney  all  the  facts,  circum- 
stances, and  conduct  of  said  plaintiff  of  which 
the  defendants  had  been  informed,  and  that 
thereupon  said  state's  attorney  Informed  said 
6.  S.  Newberry  that  tliere  was  sufficient 
ground  for  procuring  a  warrant  causing  the 
arrest  of  said  plaintiff  for  the  commission  of 
the  crime  of  removing  property  upon  which 
there  was  a  subsisting  Uen  from  the  county 
of  Foster  and  state  of  North  Dakota,  being 
the  county  and  state  wherein  said  property 
was  at  the  time  of  the  execution  of  the  sai'd 
chattel  mortgage  or  Hen.  That  thereupon  the 
said  0.  B.  Graven,  state's  attorney  as  afore- 
said, prepared  and  drafted  the  criminal  com- 
plaint upon  which  the  warrant  hereinbefore 
referred  to  was  Issued,  and  presented  the 


same  to  the  defendant  G.  S.  Newberry  for 
his  signature,  oath,  and  verification,  and 
thereupon  the  criminal  warrant  for  the  arrest 
of  the  plaintiff,  which  is  the  same  arrest  that 
this  plaintiff  now  complains  of,  was  issued. 
The  defendants  further  allege  that  upon  caus- 
ing the  arrest  of  the  plaintiff  herein  these  de- 
fendants acted  in  good  faith,  upon  the  advice 
and  counsel  of  O.  B.  Graven,  state's  attorney, 
and  that  such  arrest  was  caused  in  good 
faith,  without  malice,  and  in  tbe  honest  be- 
lief that  said  plaintiff  bad  committed  the 
crime  charged  and  alleged  in  the  criminal 
complaint  heretofore  and  In  plaintiff's  com- 
plaint referred  to  and  described,  and  farther 
allege  that  the  above  acts  are  tbe  same  of 
which  plaintiff  now  complains.  Defendnnts, 
for  a  further  defense,  both  as  in  justifica- 
tion and  mitigation,  reallege  all  and  singly 
the  matters  hereinbefore  stated,  and  farther 
allege  that  all  of  tbe  acts  of  these  defendants 
in  reference  to  the  criminal  complaint  here- 
in, the  warrant,  and  arrest,  as  set  forth  in 
and  complained  of  by  the  plaintiff  in  his  com- 
plaint, were  performed  by  these  defendants  in 
good  faith  and  without  malice,  and  believing 
that  tbe  plaintiff  was  guilty  of  the  crime  and 
offense  set  forth  and  charged  in  tbe  criminal 
complaint  referred  to  and  described  in  the 
plaintiff's  complaint  herein. 

The  facts  in  the  case  appear  to  be  sab- 
sitantially  as  follows:  The  appellant  and  one 
G.  C.  Olson  were  engaged  in  the  business  of  ° 
running  an  automobile  garage  during  the 
year  of  1914,  at  Carrlngton.  They  purchased 
the  garage  from  WI.  B.  Hoopea  for  $1,315. 
giving  their  promissory  notes  for  tbe  par- 
chase  price.  The  First  National  Bank  of 
Carrlngton  became  tbe  owner  by  Indorsement 
from  Hoopes  of  tbe  promissory  notes  given 
by  appellant  and  his  partner  for  such  pur^ 
chase  price.  On  or  about  the  10th  day  of 
August,  1014,  the  First  National  Bank  took 
a  chattel  mortgage  from  the  appellant  and 
bis  partner  to  secure  such  indebtedness, 
which  chattel  mortgage  covered  and  describ- 
ed three  automobiles,  as  follows:  A  Model  G 
VeUe.  80  H.  P.;  one  Model  F  VeUe,  40  H. 
P.;  and  one  Kambler  touring  car;  and  in  ad- 
dition to  these,  certain  tools,  appliances,  and 
repairs  in  the  garage.  O.  G.  Olson,  appel- 
lant's partner,  took  care  of  tbe  business  of 
tbe  partnership,  and  tbe  appellant  was  the 
mechanic.  In  tbe  month  of  September,  1914, 
Olson,  together  with  G.  S.  Newberry,  sold  the 
garage  and  everything  in  connection  with  it, 
except  the  three  automobiles  above  referred 
to.  At  this  time  tbe  indebtedness  of  the  co- 
partnership widch  was  secured  by  tbe  chattel 
mortgage  on  the  three  automobiles  was  re- 
duced to  tbe  sum  of  $40.60.  Tbe  VeUe  car 
was  worth  about  $275,  the  Rambler  car 
about  $150,  and  the  Velle  40  about  $450, 
and  all  remained  and  stood  as  security  for 
the  balance  of  the  Indebtedness  owing  to 
the  First  National  Bank,  wblch  was  $40.- 
€0.     During   the   time    tbe   appellant   and 
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his  partner  ran  the  garage  they  did  quite  an 
extensive  automobile  livery  business,  using 
the  cars  mentioned  In  the  chattel  mortgage 
for  the  purpose  of  carrying  on  their  busi- 
ness and  driving  wherever  their  business  re- 
quired. After  the  garage  was  closed,  G.  C. 
Olson  took  the  automobile,  VeUe  40,  to  Medi- 
na, in  the  state  of  North  Dakota.  The  Ram- 
bler car,  of  the  value  of  $160,  stood  In  the 
garage  across  the  street  from  the  B'lrst  Na- 
tional Bank  of  Carrlngton.  The  latter  part 
of  October,  1914,  the  appellant  made  an  ar- 
rangement whereby  he  was  to  take  one  Mnl- 
loy  from  Carrlngton  to  St.  Louis,  Mo.,  at  the 
agreed  price  of  $10  a  day  and  expenses  on 
the  trip.  For  the  purpose  of  making  such 
trip  he  took  the  VeUe  car.  Model  0  80  H.  P., 
which  was  owned  by  Olson  and  himself  in 
partnership,  and  drove  from  Carrlngton  to 
Oberon  in  this  state,  from  there  to  Mlnne- 
WBukon,  from  there  to  Devils  Lake,  and  from 
there  to  Pargo,  stopping  at  the  hotels  and 
registering  at  all  times  under  bis  own  name. 
From  Fargo  he  went  to  Minnesota,  and 
stopped  at  several  towns  in  Minnesota,  regis- 
tering In  his  own  name,  and  making  no  at> 
tempt  to  cover  up  his  identity.  He  had  no 
trouble  until  he  arrived  at  Remsen,  Plym- 
outh county,  Iowa,  where  it  seemed  that, 
the  night  previous  to  his  coming  to  Plymouth 
county,  some  automobiles  had  been  stolen, 
and  the  appellant  and  his  passenger  were  sus- 
pldonedby  the  authorities,  and  were  detained 
under  suspicion  and  brought  to  Le  Mars,  the 
county  seat  of  Plymouth  county,  Iowa.  When 
the  appellant  was  first  detained,  he  was  told 
by  the  sheriff  of  Plymouth  county  that  he 
was  detained  for  running  an  automobile 
with  only  one  license  tag.  The  appellant  ad- 
vised the  sheriff  of  Plymouth  county,  Iowa, 
that  he  could  call  up  Carrlngton  and  identify 
him,  and  gave  the  sheriff  of  Plymouth  county 
the  name  of  the  chief  of  police  of  Carrlngton 
and  the  name  of  the  sheriff,  of  Foster  county, 
N.  D.  He  also  told  the  sheriff  at  Le  Mars 
that  the  First  National  Bank  at  Carrlngton 
at  one  time  liad  a  mortgage  upon  the  car 
and  they  could  identify  the  car.  No  answer 
wis  received  to  the  message.  Later  the  ap- 
pellant caused  the  sheriff  of  Plymouth  coun- 
ty, Iowa,  to  communicate  with  the  sheriff  of 
Foster  county,  N.  D.,  over  the  long-dis- 
tance telephone.  The  sheriff  of  Foster  coun- 
ty, after  hearing  from  the  sheriff  of  lie  Mara, 
Iowa,  took  the  matter  up  with  the  defend- 
ant the  First  National  Bank.  The  First  Na- 
tional Bank  of  Carrlngton  instructed  the 
sheriff  at  Le  Mars,  Iowa,  to  hold  the  aiy- 
pellant,  for  the  reason  that  he  was  wanted  in 
Carrlngton  for  unlawfully  removing  from  the 
county  and  state  an  automobile  covered  by  a 
mortgage.  Shortly  thereafter  Newberry 
swore  to  a  criminal  complaint  charging  the 
appellant  with  the  crime  of  willfully  remov- 
ing property  covered  by  a  mortgage  from  the 
county  of  Foster,  and  on  the  7th  day  of  No- 
vember a  warrant  was  issued  for  the  arrest 


of  the  appelant.  After  the  Sheriff  of  Foster 
county  had  received  such  warrant,  he  went 
from  Carrlngtott  to  Le  Mars,  Iowa,  and 
brought  back  the  appellant  to  Carrlngton, 
and  placed  him  in  the  county  jail,  where  he 
remained  for  some  time.  On  the  ISth  day  of 
December  the  appellant  had  a  preliminary 
hearing  before  S.  J.  Malen,  a  justice  of  the 
peace  in  Carrlngton,  and  was  discharged  by 
such  justice  of  the  peace,  and  the  crlmlnjd 
proceedings  ended. 

It  seems  from  the  testimony  that  the  jus- 
tice of  the  peace  did  not  write  up  his  docket 
until  some  time  after  such  preliminary  hear- 
ing, and  in  such  docket,  written  up  after  the 
preliminary  hearing  some  days,  the  said  Jus- 
tice set  forth  the  following: 

"After  bearing  the  testimony  for  Qie  state  and 
the  defendant  N.  A.  Rhoads,  and  hearini;  the 
arguments  of  T.  F.  McCue^  B^.,  for  defendant, 
and  C.  B.  Craven,  Esq.,  for  the  state,  it  is  the 
opinion  of  this  court  that  probable  cause  to 
hold  the  defendant  N.  A.  Rhoada  to  district 
court  exists,  but  for,  the  reason  that  he  has  al- 
ready been  confined  in  the  county  jail  for  about 
a  month  awaiting  a  preliminary  bearing,  and 
being  unable  to  fumfth  any  bond   for  Ms  ap- 

Searance  in  district  court,  I  am  unwilling  to  or- 
er  the  d^endant  confined  in  the  county  jail  for 
five  months  more  to  await  trial  at  the  first  regii- 
lar  term  of  district  court  which  convenes  in  May, 
1015.  For  the  above  reasons,  the  defendant  N. 
A.  Rhoads  is  herebor  discharged." 

Bither  of  the  autotnobUes  described  in  the 
chattel  mortgage  was  sufficient  in  value  to 
satisfy  the  balance  of  the  Indebtedness  which 
was  due  respondent,  to  wit,  $40.60.  The  re- 
spondent in  his  brief  concedes  this  fact  Be- 
fore consulting  the  state's  attorney,  New- 
berry had  also  consulted  with  the  private 
counsel  of  the  bank,  and  claims  to  have  com- 
municated to  him  all  of  tlie  facte  of  which  he 
had  knowledge,  and  was  advised  by  sudi 
private  counsel  that  It  was  his  duty  or  busi- 
ness to  confer  with  Mr.  Graven,  the  statcfs 
attorney  of  Foster  county,  and  to  act  upon 
Mr.  Craven's  advloei. 

The  appellant  has  made  several  assign- 
ments of  error,  but  for  the  purpose  of  dispos- 
ing of  this  appeal  we  find  no  necessity  to 
cmtsider  more  than  two  of  them. 

[1]  The  first  assignment  of  error  relates  to 
the  admission  of  testimony  concerning  evi- 
dence of  the  notice  of  attorney's  lien  for 
$2,500;  such  notice  of  a  lletf  being  served  by 
Attorney  Stillman,  who  appeared  as  one  of 
the  attorneys  for  the  plaintiff  In  this  action. 
All  such  testimony  was  Incompetent,  irrele-  , 
vant,  and  immaterial,  and  had  no  relation 
whateyer  to  any  Issue  involved  in  the  case. 
The  question  of  the  good  faith  of  the  attor- 
neys and  the  plaintiff  in  bringing  this  action 
is  not  an  issue,  and  any  testimony  admitted 
with  reference  thereto  Is  incompetent,  irrel- 
evant. Immaterial,  and  prejudicial.  If  plain- 
tiff believed  h^  had  a  cause  of  action  against 
the  defendant,  he  had  a  perfect  right  to  em- 
ploy attorneys  to  prosecute  sudi  action,  and 
had  a  further  right  to  make  a  contract  to  pay 
them  for  their  services,  either  a  stated  sum 
or  a  contingent  fee.    The  furth«r  testimony 
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complained  of  under  tbla  assignment  of  error 
Is  tbe  admission  of  testimony  received  under 
objection  from  Newberry  reisardlng  a  check 
of  W.  A.  Malloy,  about  wblch  the  Bank  of 
Oberon  phoned  to  the  First  National  Bank 
of  Carrlngton,  upon  which  bank  tbe  check 
was  drawn;  tbe  First  National  Bank  of 
Carrlngttm  ret>lylng  to  tbe  Bank  at  Oberon, 
Stating  that  Malloy's  check  was  no  good. 
Such  testimony  could  have  no  relation  to 
the  Issues  In  this  case.  It  was  highly  In- 
competent, Irrelevant,  immaterial,  and  preju- 
dicial. The  objection  to  all  of  such  testimony 
should  have  been  sustained,  and  It  was  re- 
versible error  not  to  sustain  the  objection 
to  such  Immaterial  and  prejudicial  testi- 
mony. 

[3]  The  second  error  to  which  we  allude, 
being  error  assigned  as  No.  3,  nflates  to  the 
admitting  in  evidence  of  Exhibit  5,  being  the 
record  of  S.  J.  Malen,  Justice  of  the  peace, 
before  whom  the  preliminary  hearing  was 
had,  at  which  preliminary  hearing  the  de- 
fendant, who  is  the  plalntlfC  In  the  case  at 
bar,  was  discharged.  Section  10609  of  the 
Compiled  Laws  of  1913  spedfl^  what  a  com- 
mitting magistrate  shall  record  or  find  upon 
the  termination  of  the  preliminary  hearing, 
when  defendant  is  discharged,  and  is  as  fol- 
lows: 

"Procedure— Accused  DUcKarged.— After  hear- 
ing the  evidence  on  behalf  of  the  respective  par- 
ties. If  it  appears  either  tlutt  a  public  <^en8e 
has  not  been  committed,  or  that  there  is  no  suf- 
ficient cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must  order  the  defend- 
ant *  *  •  discharged,  by  an  indorsement 
on  the  complaint  over  his  signature,  to  the  fol- 
lowing effect:    'There  being  no  sufficient  cause 

to  believe  the  within  named guilty  of  the 

offense  within  mentioned,  I  order  mm  dis- 
charged.' " 

This  la  tbe  law  as  to  what  tbe  committing 
magistrate  shall  do,  and  tbel  section  Is  man- 
datory as  to  what  shall  be  Indorsed  on  the 
complaint,  for  tbe  section  says: 

"Must  order  the  defendant  to  be  discharged, 
by  an  indorsement  on  the  complaint  over  his 
signature,  to  the  following  effect.    •    •    •  •• 

Then  follows  tbe  words  which  the  commit- 
ting magistrate  is  required  to  indorse  on  the 
complaint  The  committing  magistrate  in  the) 
case  at  bar  discharged  the  defendant  at  ^ucb 
preliminary  bearing,  but  did  not  make  the 
Indorsement  required  by  the  aboveT  section 
upon  the  criminal  oomplatat,  as  be  should 
have  done,  and  wblcb  is  mandatory  upon 
him  to  do.  The  committing  magistrate  was 
without  authority  to  make  any  other  indorse- 
ment or  record  with  reference  to  the  dismiss- 
al of  tbe  charge  of  wblch  defendant  stood 
accused,  except  tbef  record  made  mandatory 
by  section  10609.  The  entry  made  by  the 
Justice  of  tbe  peace  at  the  close  of  the  hear- 
ing, or  sefveral  days  afterwards,  which  set 
forth  a  great  deal  of  matter,  all  of  which 
was  unlike  and  of  a  different  nature  than 
that  required  by  section  10609,  was  Incorrect 
and  contrary  to  law,  and  it  was  prejudice  to 
admit  as  eTtdence  that  part  of  Exhibit  6 


which  related  to  tbe  reasona  for  the  dis- 
charge of  the  defendant  on  such  preliminary 
bearing,  and  tbe  further  part  where  It  Is 
stated  that: 

"It  is  tbe  <q)inion  of  this  court  that  probable 
cause  to  bold  tbe  defendant  to  tbe  district  court 
exists,  but  for  the  reason  that  he  has  already 
been  confined  in  the  county  jail  for  about  a 
month  awaiting  a  preliminary  hearing,  and  be- 
ing imable  to  furnish  any  bond  for  ma  appear- 
ance in  district  court,  I  am  unwilling  to  order  the 
defendant  confined  m  the  county  jail  for  five 
months  more  to  await  trial  at  the  first  regular 
term  of  the  district  court,  which  oonveuea  in 
May,  1915." 

Tbe  admission  of  such  record,  wblch  is 
wholly  unauthorized  by  law,  was  prejudicial 
and  constitutes  reversible  error. 

The  appellant  and  one  G.  0.  Olson  were  in- 
debted to  tbe  First  National  Bank  In  tbe 
sum  of  $1,315,  which  was  represented  by  a 
note  and  chattel  mortgage  upon  certain  prop- 
erty hereinbefore  described.  Tbe  bank  had 
purchased  such  paper  from  W.  E.  Hooipes. 
It  is  conceded  that  tbe  delit  bad  all  been  paid 
except  $40.60.  Any  one  of  tbe  automobiles 
mentioned  were  worth  several  times  the 
amoimt  due  upon  the  debt,  to  wit,  $40.60. 
Addressing  ourselves  to  tbe  question  of 
whether  or  not  Newberry  stated  all  the  facts 
of  the  case  In  which  be  made  tbe  criminal 
complaint  to  his  attorneys,  or  whether  he  ad- 
mitted to  such  attorneys  any  of  tbe  facts  in 
tbe  case,  Is  a  question  of  fact  for  the  Jury 
upon  which  we  express  no  opinion.  It  is  thei 
province  of  the  Jury  to  determine  this  ques- 
tion upon  all  the  testimony  adduced  relative 
thereto. 

[21  Thd  appellant  In  this  case,  who  waa 
the  defendant  in  tbe  criminal  prosecution, 
was  arrested  and  charged  with  the  offense 
set  forth  in  section  10248,  which  is  as  fol- 
lows: 

"Every  person  having  in  his  possession,  or 
under  his  control,  any  personal  property  upon 
which  there  is  known  to  him  to  bo  a  subcdsting 
lien,  either  by  operation  of  law  or  by  contract, 
who  willfully  destroys,  removes  from  the  county, 
conceals,  sells,  or  in  any  manner  disposes  of, 
otherwise  than  as  prescribed  by  law,  or  ma- 
terially injures  such  pn^erty  or  any  part  there- 
of, witjiout  the  written  conseot  of  the  then  liolder 
of  such  lien,  is  guilty  of:  Ist.  A  misd^neanor, 
if  the  value  of  the  property  does  not  exceed  one 
hundred  dollars;  or,  2d.  A  felony,  if  the  value 
of  the  property  exceeds  such  sum. 

In  tbe  foregoing  law  any  of  the  asts  com- 
plained of  must  have  been  done  willfully  In 
order  to  constitute  a  crime.  There  are  sev- 
eral things  which  the  sectiMi  says  vrill  be  a 
crime  if  done,  such  as  destroying,  removing 
from  tbe  county,  concetalini;,  or  selling,  or  in 
any  manner  disposing  of,  property  upon 
which  there  is  a  lien.  One  of  the  crimes 
specified  in  such  section  Is  wlllfnlly  removing 
from  the  county  property  upon  which  thcfre 
is  a  subsisting  lien.  Tbe  meaning  of  the 
word  "willfully,"  therefore,  becomes  quite 
Important  In  penal  statutes  tbe  word  "will- 
fully" means,  not  only  that  the  act  Is  done 
knowingly  and  intentionally,  but  It  must  also 
be  done  with  an  evil  tntoit  or  with  a  bed 
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purpose.  See  Galvin  v.  Mill  Co.,  98  Cal.  268, 
88  Pac.  93 ;  Potter  v.  United  Statea,  155  U.  S. 
446, 16  Snp.  Ot  144,  39  L.  Dd.  214.  A  wlUful 
act  has  also  been  defined  as  one)  that  is  d6ne 
knowingly  and  purposely,  -wltli  the  direct  ob- 
ject of  injuring  another.  Hazle  t.  Southern 
Padflc  Oo.  (C.  C.)  173  Fed.  431.  It  hns  also 
been  held  that  "malidously"  was  eJiuivalent 
to  the  word  "willfully."  Ohapman  v.  CJom.,  5 
Whart.  (Pa.)  427,  34  Am.  Dec  565.  See,  also, 
Bouvler's  Law  Dictionary,  defining  the  word 
"willfully."  "The  word  'willfully,'"  says 
Chief  Justice  Shaw,  "in  the  ordinary  sense!  in 
which  it  Is  used  in  statutes,  means  not  mere- 
ly 'voluntarily,'  but  with  a  bad  purpose." 
Com.  V.  Kneeland,  20  Pick.  (Mass.)  220.  "It 
Is  frequently  imderstood,"  says  Bishop,  "as 
signifying  an  efvil  intent  without  Justifiable 
cause."  1  Bishop,  Criminal  Law,  j  428.  In 
the  case  of  Evans  v.  United  States,  153  U.  S. 
5&i,  14  Sup.  Ct  934,  38  L.  E>d.  830,  the  court 
stated: 

"In  fact,  the  gravamen  of  the  offense  con- 
sists of  the  evil  design  with  which  the  misappli- 
cation is  made,  and  a  count  which  should  omit 
the  words  'willfully'  and  'vrith  intent  to  defraud' 
would  be  clearly  bad." 

We  think,  therefore,  that  the  word  "will- 
fully" means  more  than  knowingly  or  Inten- 
tionally, and  that  there  must  be  an  evil  de- 
sign or  bad  purpose  also  present  A  great 
deal  of  the  personal  property  of  many  of  the 
citizens  of  the  state  of  North  Dakota  is  un- 
der a  lien  or  chattel  mortgage,  and  while  it 
is  so  under  a  lien,  it  is  often  taken  beyond 
the  confines  of  the  county  in  which  the  chat- 
tel mortgage  is  filed  for  record,  and  it  is  also 
true  that  when  any  one  so  situated  goes  out- 
side of  the  county  limits,  and  with  him  takes 
such  chattels  against  which  there  is  a  sub- 
sisting lien,  for  Instance,  the  team  of  horses 
which  he  is  driving,  he  does  so  willfully,  that 
Is,  intentionally;  but  surely  in  most  cases 
he  has  no  bad  purpose  or  evil  intent,  and 
unless  there  is  a  bad  purpose  or  evU  Intent, 
It  cannot  be  a  crime  under  the  law  contain- 
ed in  section  10248  to  remove  such  property 
beyond  the  confines  of  the  county  line.  There 
must  be  an  evil  purpose  accompanying  the 
removal  of  such  property.  There  must  be 
some  drcnmstanoes  to  show  such  evil  pur- 
pose, sach  as  a  destruction  of  the  property, 
or  a  sale  of  the  same  and  a  conversion  of  the 
proceeds,  or  a  concealment  of  the  same  and 
a  refusal  to  disclose  its  whereabouts,  or 
some  other  drcnmstances  to  show  a  bad  pur- 
pose in  the  removal  of  such  property.  The 
crime  mentioned  in  section  10248  is  a  crime 
merely  because  the  law  says  so.  The  things 
mentioned  therein  as  being  crimes  are  made 
criminal  in  order  to  extend  protection  to  the 
creditor  in  the  preservation  of  the  security 
for  the  debt  owing  him  by  the  debtor.  The 
acts  mentioned  as  crimes  in  said  action  are 
crimes  merely  because  the  law  says  so.  It  is 
different  In  other  crimes,  which  in  themselves 
show  that  the  acts  are  really  criminal,  and 
where  the  acts  would  be  wrong,  wbetlier  the 


law  said  they  were  wrong  or  not  For  in- 
stance, in  homicide,  if  there  .were  no  law  de- 
fining and  punishing  homicide,  it  would  nev- 
ertheless remain  a  crime  for  the  reason  that 
it  threatens  the  peace  of  society  and  \s  crim- 
inal in  its  nature  and  intent  It  abhors  and 
terrifies  society.  It  implies  an  evil  purpose 
and  intent,  unless  it  was  committed  in  self- 
defense,  or  while  a  person  is  insane  and  with- 
out the  use  of  his  reason,  or  for  some  other 
good  and  Justifiable  excuse  and  reason  as  de- 
fined by  law.  The  statute  whidi  we  have 
been  considering  was  enacted  to  protect  the 
property  rights  only,  and  it  would  seem  there 
should  be  some  showing  that  there  was  an 
intent  to  deprive  the  lienholder  of  the  securi- 
ty, or  that  there  should  be  some  bad  purpose 
or  Intent,  before  there  would  be  any  Justi- 
fication for  prosecution. 

One's  good  name  and  reputation  is  a  price- 
less treasure,  and  one  has  the  right  to  re- 
main secure  therein.  It  should  not  be  made 
easy  to  destroy  one's  good  name  or  good 
standing  in  the  community.  The  right  to 
enjoy  one's  good  name  and  reputation  and 
the  good  opinion  of  others  is  one  of  greater 
significance,  deeper  importance,  and  of  much 
more  weight  and  consequence,  than  the  en- 
joyment or  protection  of  mere  pr<^)erty  right 
Surely  one's  good  name  and  reputation 
should  not  be  attacked  and  destroyed  for 
any  light  reasons,  and  the  law  should  pro- 
tect such  valuable  rights,  certainly  with  as 
great  care  as  it  does  mere  property  rights. 
In  this  case  there  are  Just  two  elements,  that 
of  malice  and  want  of  probable  cause.  Each 
of  these  elements  must  be  present  in  this  case 
in  order  to  entitle  the  plaintiff  to  recover. 
The  weight  of  the  testimony  must  prepon- 
derate to  show  both  malice  and  want  of  prob- 
able cause  before  recovery  of  damages  can 
be  had,  though  malice  may  be  Inferred  where 
want  of  probable  cause  Is  proved.  This,  as 
we  understand  it  is  the  general  rule  In  this 
class  of  cases. 

We  cannot  discuss  all  the  assignments  of 
error  and  all  the  law  and  cases  dted  by  each 
counsel ;  but  we  have  given  the  matter  care- 
ful consideration,  and,  as  before  stated,  find 
prejudicial  error  in  the  record. 

The  Judgment  is  reversed,  and  the  case  is 
remanded  for  a  new  trial. 

BRUCE,  C.  J.  I  concur  in  the  opinion  of 
Mr.  Justice  GRACE,  though  not  in  the  dicta 
therein  contained  in  regard  to  what  does  and 
what  does  not  constitute  a  crime. 

OHRISTIANSON,  J.  (specially  concurring). 
I  believe  it  was  error  to  admit  the  evidoice  in 
regard  to  the  attorney's  lien,  and  also  the 
recitals  in  the  Justice's  docket  stating  the 
reasons  for  the  Justice's  decision  upon  the 
preliminary  examination.  It  is  with  consid- 
erable reluctance  that  I  concur  in  a  reversal, 
however,  as  It  seems  to  me  that  the  defendant 
established  the  fact  that  the  prosecution  was 
instituted  upon  the  advice  of  the  state's  afr- 
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torney  of  Foster  coonty,  after  a  fall,  iaix,  and 
honest  statement  of  the  facts,  la  a  manner  so 
conclusive  that  It  is  at  least  debatable  wheth- 
er there  was  any  issue  of  fact  to  submit  to 
the  Jury  with  respect  to  this  defense.  In  any 
event,  the  evidence  on  behalf  of  defendant  on 
this  feature  of  the  case  was  so  strong  and 
convincing  that  it  is  difficult  to  see  how  any 
different  result  could  ever  be  reached  than 
that  reached  by  the  Jury  in  this  case. 

In  view  of  the  different  defenses  interposed, 
it  seems  to  me  that  upon  a  retrial  it  would  be 
desirable  if  the  trial  court  would  direct  the 
Jury,  to  make  findings  upon  particular  ques- 
tions of  fact.  And  this  is  especially  true  with 
respect  to  the  questions  involved  in  the  de- 
fense of  the  advice  of  the  counseL 

ROBINSON,  J.  (concurring  specially). 
This  is  an  appeal  from  a  Judgment  against 
the  plaintiff  in  an  actlcm  to  recover  $5,000 
for  malicious  prosecution.  It  appears  that 
in  1914)  at  Oarrington,  the  plaintiff  and  one 
Olson  were  engaged  as  partners  in  running 
a  general  automobile  garage  business.  In 
August,  1914,  to  secure  $1,315,  they  gave  to 
the  bank  a  mortgage  on  three  automobiles, 
one  office  safe,  a  roll-t(9  desk,  and  a  lot 
of  other  property.  The  mortgage  debt  was 
represented  by  four  promissory  notes,  all  of 
which  became  due  in  September,  1914,  ^- 
cept  one  note  for  $000,  due  in  September, 
1915;  but  in  S^tember,  1914,  the  total  debt 
was  liquidated  and  reduced  to  ttie  sum  of 
$40.60.  Then  Olson  took  one  of  the  cars 
to  Medina,  N.  D.,  and  about  the  1st  of  No- 
vember Bhoads  took  one  car  and  started  on 
a  trip  to  St  Louis,  leaving  in  the  garage 
across  the  street  from  the  bank  a  car  worth 
$150.  Newberry,  the  cashier,  knew  of  this 
car,  and  knew  that  it  was  ample  security 
for  the  balance,  $40.60.  He  knew  tbat  he 
could  turn  the  car  Into  cash  without  delay. 
Xet,  when  Rhoads  had  got  to  northern  lowa^ 
defendant  Newberry  went  to  a  Justice  of  the 
peace  and  swore  to  a  complaint  charging  tbat 
on  November  1,  1914,  in  Foster  county, 
Rhoads  did  commit  the  crime  of  willfully 
and  felMilously  removing  from  Foster  county 
an  automobile  on  which  he  knew  there  was 
a  mortgage  lien  for  over  $40.  On  that  com- 
plaint a  warrant  was  Issued  for  the  arrest  of 
Rhoads.  The  sheriff  went  to  Iowa,  arrested 
Rhoads,  brought  him  back,  and  put  him  in 
Jail,  where  he  was  Imprisoned  for  a  month, 
and  then  discharged. 

The  defense  was  that  the  warrant  was 
sworn  out  in  good  faith  and  on  the  advice 
of  the  state's  attorney.  However,  it  does 
not  appear  that  the  state's  attorney  was 
fully  advised  that  the  mortgage  debt  had 
been  reduced  from  $1315  to  $40.60,  and  that 
the  car  across  the  street  from  the  bank  was 
ample  security  for  the  small  balance,  and 
that  the  car  in  possession  of  Olson  at  Medina 
was  worth  ten  times  the  balance.  These  were 
matters  of  the  utmost  importance,  because 
thQ  security  was  so  ample  and  so  acoessiblo 


there  was  no  possible  reason  for  thinking 
that  Rhoads  had  taken  bis  car  to  Iowa  to 
defraud  the  bank.  If  the  car  bad  been  com- 
pletely destroyed,  the  security  woold  Iiave 
been  good  for  ten  times  the  sum  due  the 
bank.  Hence  there  was  no  exc\ise  for  the 
criminal  prosecution.  The  purpote  of  a 
mortgage,  and  of  statutes  relating  to  chat- 
tel mortgages,  is  to  secure  the  payment  of  an 
honest  debt,  and  not  to  make  it  dangerous  for 
a  person  to  use  his  property.  The  automo- 
bile is  made  and  used  for  rapid  transit  and 
for  long  drives,  and  its  value  would  be  great- 
ly impaired  if  there  were  any  danger  in 
crossing  state  and  county  lines. 

In  tills  case  there  was  not  a  fair  triaL 
The  record  shows  several  gross  errors,  mani- 
festly prejudicial  to  the  plaintiff.  In  the 
charge  of  the  court  it  is  said: 

Gentlemen:  The  plaintiff  must  prove  to  your 
satisfaction,  by  a  fair  preponderance  of  evi- 
dence :  (1)  That  a  criminal  proeecution  was  in- 
stituted against  the  plainti£  (2)  That  the  de- 
fendants in  this  action  instituted,  or  procared 
the  institutioQ  of,  the  prosecution.  &)  That 
said  criminal  prosecution  was  terminated  by  an 
acquittal  or  a  discjiarge  of  the  plaintiff  before 
the  commencement  of  the  action. 

These  matters  were  all  proven  by  record 
evidence,  and  were  not  in  dispute.  Hence 
there  was  no  reason  for  submitting  them  as 
matters  in  disputes  llien  it  was  said  by  the 
court: 

I  charge  that,  if  the  plaintiff  is  guilty  of  the 
offense  which  was  charged  against  him,  that  is 
a  complete  defense. 

Now  that  was  error  of  the  grossest  kind. 
The  plaintiff  was  not  on  trial  for  any  of- 
fense, and  there  was  no  evidence  whatever  to 
show  that  he  was  guilty.  On  the  contrary, 
the  evidence  showed  clearly  that  there  never 
was  any  reason  for  thinking  him  guilty. 

Then  Mr.  Craven,  the  state's  attorney,  was 
sworn,  and  against  objection  ho  was  permit- 
ted to  answer  a  question  concerning  tils  be- 
lief as  to  the  probable  guilt  of  Rhoads  when 
the  warrant  was  issued.  His  answer  was: 
"I  believed  it  then,  and  I  stiU  do."  And  thus 
the  l>ellef  of  the  prosecuting  attorney  was 
thrown  into  the  scale  against  Rhoads.  The 
error  was  al>out  as  gross  as  If  the  Judge 
himself  had  given  similar  testimony. 

Then  the  court  received  in  evidence  the 
original  summons  and  complaint  in  this  ac- 
tion, with  a  notice  of  an  excessive  lien  dalnt- 
ed  by  the  attorneya  The  only  purpose  of 
that  was  to  prejudice  the  Jury,  and  the  same 
is  true  of  all  the  other  testimony  regarding 
one  Maloney  end  his  checto  and  his  ooa- 
duct. 

The  court  also  erred  in  admitting  in  evi- 
dence the  made^p  record  of  the  Justice  ot 
the  peace,  which  was  in  effect  that,  wtiile 
he  foimd  the  defendant  not  guilty,  he 
thought  htan  guilty.  In  a  suit  for  malicious 
proisecution  it  was  well  to  remember  the 
terms  "malice"  and  "maliciously"  Import  a 
wish  to  vex,  annoy,  or  Injure  another  person, 
or  an  intent  to  do  a  wrongful  act,  establish- 
ed ^ther  bjT  pcoot  or  presuntption  of  law. 
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Oomp.  Lews,  S  10660.  Good  faltb  or  fool 
Innocence  does  not  lostlty  a  wrongful  act 
Elrery  person  la  bound  to  abstain  from  In- 
juring the  person  or  property  of  anotfaw, 
or  Infringing  upon  any  of  bis  rights.    Gomp. 

lAws,  I  6W2;   2e  Cyc . 

Judgment  reversed,  and  new  trial  ordered. 


FARMERS'  BANK  OF  MERCER  COUNTY 

V.  KNIFE  RIVER  LUMBER  & 

GRAIN  CO. 

(Sapi«me  Court  of  North  Dakota.    July  8, 1817. 
Rehearing  Denied  Aug.  1,  1917.) 

(Svllabus  Iv  'Ike  Couri.) 

1.  EouKSTEAD    «=»185  —  Exemption  —  Judg- 
ment. 

The  homestead,  oa  defined  in  extent  and  val- 
ue by  section  5606,  Compiled  Laws  of  1913,  i« 
exempt  from  judgment  lien,  execution,  or  forced 
sale,  except  as  provided  in  chapter  51.  The  de- 
fendant in  this  case  is  not  within  any  of  the  ex- 
ceptions provided  in  chapter  61. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  %  354.] 

2.  MOBTOAOES  «S»594(5)— REnEKPTION— lilEN- 
HOLDEB. 

Where  the  hnsband  and  wife  were  living  and 
residing  opon  the  homestead  at  the  time  they 
gave  a  valid  mortgage,  and  were  also  living  up- 
on the  homestead  as  such  at  the  time  a  judg- 
ment was  entered  against  them,  and  default 
was  later  made  in  the  mortgage  and  the  same 
was  foreclosed,  and  the  husband  and  wife  con- 
tinued to  reside  upon  such  land  thronghont  the 
period  allowed  by  law  for  redemption  from  the 
sale  by  reason  of  the  foreclosure  of  such  mort- 
gage, Mid,  that  the  judgment  creditor  could  not 
make  redemption  from  such  foreclosure  sale,  for 
the  reason  that  his  judgment  was  no  lien  upon 
the  homestead,  and,  having  no  lien  against  such 
land  by  reason  of  such  judgment,  he  was  not  a 
redemptloner  and  not  entitled  to  redeem,  and 
a  certificate  of  sale  and  sherifiTs  deed  issued  to 
such  judgment  creditor  in  an  attempted  redemp- 
tion were  null  and  void,  and  of  no  force  and 
effect. 

[Ed.  Note.— For  other  cases,  see  Ifortgages, 
Cent  Dig.  Si  1715-1719.] 

8.  HOMEBTEAn  *=»191— Sbmction— Declaea- 
TION. 

Where  the  extent  and  value  of  the  homestead 
does  not  exceed  that  fixed  by  law,  there  is  no 
necessity  for  selection  or  declaration  of  home- 
stead exemption. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §  862.] 

Robinson,  J.,  dissenting. 

Appeal  from  District  Court,  Mercer  Coun- 
ty;  W,  I«.  Nuessle,  Judge. 

Action  by  the  Farmers'  Bank  of  Mercer 
County  against  the  Knife  River  Lumber  & 
Grain  Company.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Oliver  Leverson,  of  Hazen  (Langer  &  Nuch- 
ols,  of  Mandan,  of  counsel),  for  appellant. 
Thorstein  Hyland,  of  Stanton,  for  appellee. 

GRACE,  J.  The  action  Is  one  brought  for 
the  purpose  of  quieting  title  to  the  northeast 
quarter  of  section  14,  township  145,  range 
89,  Mercer  county.  North  Dakota.    The  com- 


plaint in  the  action  alleges  that  plalntifC  and 
defendant  are  both  corporations  organized 
and  existing  under  the  l^ws  of  North  Dako- 
ta. The  complaint  also  alleges  that  on  the 
lUtb  day  of  December,  1912,  Christian  Wei- 
gum  and  Lydla  Weignm  were  the  owners  and 
in  possession  of  the  land  under  consideration 
in  this  action,  and  on  said  date  executed  and 
delivered  to  the  plaintiff,  the  Farmers'  Bank 
of  Mercer  County,  a  mortgage  to  secure  the 
payment  of  one  note  for  $326.40 ;  said  mort- 
gage containing  a  power  of  sale,  and  describ- 
ing the  land  hereinbefore  menticmed.  The 
complaint  further  alleges  a  default  in  the 
•conditions  of  said  mortgage,  the  foreclosure 
of  the  same  by  advertisement  in  the  manner 
prescribed  by  law,  the  sale  of  the  prranlses 
pursuant  to  such  foreclosure  to  the  Farmers' 
Bank  of  Mercer  County  for  $388.Qi9,  and  the 
issuing  to  such  purchaser  of  a  sheriff's  cer- 
tificate of  sale  of  said  land  on  the  14th  day 
of  April,  1914.  The  complaint  makes  further 
allegation  that  the  land  in  question  has  at 
all  times  been  the  homestead  of  the  mort- 
gagors, and  that  they  have  at  all  times  oc- 
cupied the  same,  and  at  the  time  of  the 
bringing  of  this  action  occupied  the  same, 
and  alleges  that  they  were  the  owners  of  no 
other  land.  The  complaint  further  sets  up 
the  recovery  of  a  Judgment  by  confession 
by  the  Knife  River  Lumber  &  Grain  Com- 
pany against  Christian  Wedgum,  said  Judg- 
ment being  dated  December  12,  1914,  and 
docketed  in  Mercer  county  in  the  office  of  the 
clerk  of  the  court,  on  the  12th  day  of  De- 
cember, 1914,  for  $283.25,  and  further  alleges 
that  the  Knife  River  Lumber  &  Grain  Com- 
pany had  attempted  to  make  a  redemption 
from  the  mortgage  so  foreclosed,  basing  its 
right  to  make  such  redemption  upon  the  Judg- 
ment before  mentioned.  The  complaint  con- 
cludes with  the  regular  and  ordinary  prayer 
usually  attached  to  a  statutory  action  to 
quiet  title  to  real  property. 

The  defendant  demurred  to  the  complaint 
of  the  plaintiff,  which  demurrer  was  overrul- 
ed, after  which  the  defendant  Interposed  its 
answer,  among  other  things  alleging  owner- 
ship of  the  land  in  question,  and  basing  its 
Claim  of  ownership  and  title  to  said  land 
upon  the  grounds  that  the  defendant  had  re- 
covered by  confession  a  Judgment  against 
Christian  Weignm  on  the  12th  day  of  Decem- 
ber, 1914,  and,  claiming  such  Judgment  to  be 
a  lien  upon  the  land  in  question,  made  re- 
demption from  the  foreclosure  sale  of  such 
mortgage  by  paying  the  snm  <A  $435.22  into 
the  hands  of  the  sheriff  of  Mercer  county,  N. 
D.,  with  which  to  make  such  redemption,  and 
to  pay  the  plaintiff  the  amount  for  which 
such  land  was  sold  at  foreclosure  sale;  that 
the  sheriff  admitted  service  of  notice  of  re- 
demption and  acknowledged  receipt  of  the 
full  amount  of  redemption  money  in  favor 
of  the  plaintiff,  and  Issued  a  sheriff's  certifi- 
cate of  redemption  to  the  defendant,  which 
was  duly  filed  for  record  in  the  office  of  the 
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register  of  deeds  of  Mercer  county  on  the 
6tb  day  of  April,  1915,  at  1 :15  o'clock  p.  m., 
which  was  duly  recorded.  The  answer  fur- 
ther shows  that  on  the  22d  day  of  April, 
1915,  the  sheriff  of  Mercer  county,  N.  D., 
executed  and  delivered  to  the  defendant  a 
sheriff's  deed  covering  and  describing  the 
property  in  question;  said  sheriff's  deed  be- 
ing based  upon  the  sheriff's  certificate,  dated 
April  11,  1914,  in  the  foreclosure  of  the  mori> 
gage  made  by  Christian  Welgnm  and  Lydla 
Weigum  to  the  plaintiff.  The  answer  fur- 
ther alleges  that  on  the  1st  day  of  April, 
1915,  Christian  Weigum  and  Lydia  Weigum, 
bis  wife,  bad  leased  said  land  from  the  de- 
fendant, and  denies  that  they  claim  any 
homestead  right  in  said  premises  or  any  part 
thereof.  The  defendant  denies  that  plaintiff 
has  succeeded  to  the  homestead  right  of 
Christian  Welgnm  and  Lydla  Weigum.  De- 
fendant further  denies  that  plaintiff  has  any 
right  interest,  or  title  in  and  to  said  land  or 
any  part  thereof.  Since  the  1st  day  of  April, 
1915,  Christian  Weigum  and  Lydla  Weigum 
bare  been  and  still  are  the  tenants  of  the 
defendant  under  contract,  and  have  volun- 
tarily paid  the  defendant  Its  share  of  the 
crops  for  the  use  of  the  said  premises.  The 
answer  concludes  with  an  appropriate  pray- 
er, asking,  among  other  things,  that  the  title 
of  defendant  be  decreed  superior  to  that  of 
plaintiff;  that  plaintiff  be  forever  barred 
and  enjoined  from  asserting  any  right  to  the 
property  described  in  the  answer,  being  the 
property  in  dispute  in  this  action. 

The  facts  In  the  case  are  substantially  as 
follows:  On  September  19,  1912,  Christian 
Weigum  and  Lydla  Weigum,  his  wife,  were 
the  owners  of  and  lived  npon  the  northeast 
quarter  of  section  14,  township  145,  range  89, 
Mercer  county,  N.  D.,  upon  which  they  Joint- 
ly executed  and  delivered  a  mortgage  of  $326.- 
40  to  the  Farmers'  Bank  of  Mercer  County, 
which  mortgage  contained  a  power  of  sale. 
Default  was  made  In  the  conditions  of  the 
mortgage,  the  same  was  foreclosed,  and  the 
property  therein  described  sold  at  a  sheriff's 
sale,  and  a  sheriff's  certificate  of  sale  Issued 
to  the  Farmers'  Bank  of  Mercer  County,  dat^ 
ed  April  11,  1914,  which  was  the  date  of  the 
sale.  Snch  ceitlflcate  was  duly  filed  for  rec- 
ord In  the  office  of  the  register  of  deeds  of 
Mercer  county,  N.  D.,  on  the  11th  day  of 
April,  1914.  On  December  12, 1914,  the  Knife 
Blver  Lumber  &  Grain  Company  obtained  a 
Judgment  by  confession  against  Christian 
Weigum  for  $283.25,  which  was  docketed  In 
the  office  of  the  clerk  of  the  court  of  Mercer 
county,  N.  D.  On  April  3,  1915,  the  defend- 
ant Knife  Blver  Lumber  &  Grain  Company 
Claimed  to  be  redemptloner  by  reason  of  the 
said  Judgment,  attempted  to  redeem  from  the 
said  mortgage  foreclosure,  and  served  upon 
the  sheriff  of  Mercer  county  its  notice  of 
redemption,  affidavit  for  redemption,  and  a 
certified  copy  of  the  Judgment,  and  paid  the 
sheriff  the  amount  due  the  holder  of  the  sher- 
iff's certificate,  the  Farmers'  Bank  of  Mercer 


County.  All  of  the  redemption  papers  were 
recorded  In  the  office  of  the  register  of  deeds 
of  Mercer  county,  but  not  filed  In  the  office 
of  the  register  of  deeds.  The  sheriff  of  Mer- 
cer county  forwarded  the  redemption  money 
to  the  Farmers'  Bank  of  Mercer  County, 
whldi  immediately  returned  said  redemptloa 
money  to  the  sheriff  and  refused  to  recog- 
nize the  defendant,  the  Knife  Blver  Lumber 
&  Grain  Company,  as  redemptloner,  and  re- 
fused to  recognize  the  proceedings  by  the  de- 
fendant In  making  such  redemption.  The 
mortgagors,  the  Welgums,  lived  npon  the  land 
at  the  time  the  mortgage  was  given  and  dur- 
ing all  the  time  of  the  redemption  period. 
The  value  of  the  said  land  did  not  exceed  $5,- 
000,  and  Is  not  over  160  acres  In  extent,  and 
Is  not  within  a  town  plat. 

[1-3]  There  are  several  questions  present- 
ed in  this  appeal,  all  of  which  become  im- 
material and  without  any  force  or  effect  in 
this  case  upon  the  decision  of  one  main  ques- 
tion. That  question  is:  Was  the  Judgment 
obtained  by  the  defendant  against  the  Welg- 
ums ever  a  lien  upon  the  land  in  question? 
It  Is  conceded  that  the  land  was  the  home- 
stead of  the  Welgums  at  the  time  of  the  ex- 
ecution of  the  mortgage,  and  that  it  remain- 
ed their  homestead  during  all  the  time  whll^ 
the  mortgage  was  being  foreclosed,  and  dur- 
ing the  whole  of  the  year  of  redemption,  and 
as  such  homestead  it  was  exempt  from  any 
lien  by  way  of  judgment;  that  is,  the  Judg- 
ment taken  against  the  Welgums  would  not 
be  a  lien  against  their  homestead,  the  land 
In  question.  So  long  as  they  continued  to 
reside  upon  said  homestead  it  was  their 
homestead,  and  a  Judgment  taken  against 
them,  or  either  of  them,  could  not  become  a 
lien  against  said  Inad  while  so  occupied.  Sec- 
tion 6605,  Cmnplled  Laws  of  1913,  defines  the 
extent  and  value  of  a  homestead,  and  specific- 
ally sets  forth  that  such  homestead  shall  be 
exempt  from  Judgment  Hen,  and  from  execu- 
tion or  forced  sale,  except  as  provided  In 
chapter  51.  The  defendant  is  not  within  any 
of  the  exceptions  provided  in  chapter  51.  Not 
only  Is'the  homestead  exempt  from  the  ex- 
ecution process,  or  from  lien  of  Judgment,  but 
the  proceeds  thereof,  with  few  exceptions, 
are  absolutely  exempt  from  seizure  by  cred- 
itors, except  as  specified  in  the  statute.  Die- 
ter V.  Fralne,  20  N.  D.  484,  128  N.  W.  684. 
The  homestead  Is  not  bound  by  lien  of  Judg- 
ments against  the  owner.  Dalrymple  v.  Se- 
curity Improvement  Co.,  11  N.  D.  65,  88  N. 
W.  1033.  It  therefore  appears '  conclusively 
that  a  Judgment  Is  not  a  Hen  against  a  home- 
stead. The  testimony  shows  that  the  Welg- 
ums lived  upon  the  land  at  the  time  of  the 
execution  of  the  mortgage,  during  its  fore- 
closure, at  the  time  the  sheriff's  OHtlflcate 
was  Issued,  and  durlag  the  entire  period  al- 
lowed by  law  for  redemption,  and  where  the 
extent  and  value  of  the  homestead  does  not 
exceed  that  fixed  by  law,  there  Is  no  neces- 
sity for  selection  or  declaration  of  homestead. 
Peake  v.  Cameron,  102  Mo.  668, 15  S.  W.  70; 
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PavSs  T.  Day,  56  AA.  186, 19  S.  W.  502.  Sec- 
tion 5621,  Compiled  Tj&wb  of  1913.  It  ap- 
I)ears,  therefore,  that  the  Jndgment  which  the 
defendant  procured  against  ChrlsUan  Wei- 
gum  was  not,  nor  ever  did  become,  a  lien 
upon  such  land;  the  aame  being  a  homestead 
and  exempted  from  a  lien  of  judgment.  If 
the  Judgment  never  became  a  lien,  which  we 
bold  It  did  xtot'On  account  of  the  homestead 
character  of  the  land,  the  defendant  had  no 
right  of  redemption;  for  before  one  can  be- 
come a  redemptioner,  whether  by  mortgage. 
Judgment,  or  otherwise,  he  must  have  a  lien 
upon  the  land  to  be  redeemed  before  the  right 
of  redemption  accrues  to  him.  Section  8085, 
Compiled  Laws  of  1913,  provides  who  are 
redemptioners.  Subdivision  1  of  such  section 
provides: 

"The  mortgagor  or  his  snccesaor  in  interest  in 
the  whole  or  any  part  of  the  property,"  may  re- 
deem. 

Subdivision  2  of  said  section  provides: 

,    "A   creditor  having  a   lien   by   judgment  or 

mortgage  on  tlie  property  sold,  or  on  some  share 

or  part  thereof,  subsequent  to  that  on  which  the 

property  was  sold"  is  a  redemptioner. 

The  judgment  of  the  defendant  never  hav-. 
ing  become  a  lien  upon  the  land  in  question, 
it  had  no  right  of  redemption,  and  all  its  acts 
performed  in  seeking  to  make  such  red^np- 
tlon  were  of  no  effect,  and  were  without 
avail,  and  the  certificate  of  sale  of  such  land 
issued  to  it  by  tlie  sheriff,  and  the  subsequent 
Bb^rifl's  deed  issued  to  it  by  reason  of  such 
sheriffs  certificate  of  sale,  were  each  and 
all  absolutely  null  and  void,  and  of  no  legal 
force  or  effect. 

This  being  true,  it  is  unnecessary  to  con- 
sider any  of  the  other  assignments  of  error, 
and,  exclusive  of  the  principal  legal  proposi- 
tion" which  we  have  decided,  all  other  ques- 
tions raised  in  the  appeal,  so  far  as  this  case 
is  concerned,  are  immateriaL 

The  judgment  of  the  district  court  is  in  all 
things  afl^rmed,  with  costs. 

ROBINSON,  J.  (dissenting).  In  this  case 
the  equities  are  all  against  the  bankers.  In 
September,  1912,  to  secure  $326,  they  took  a 
mortgage  on  160  acres  of  land  in  Mercer  coun- 
ty, a  quarter  section  worth  $4,000.  The  mort- 
gage was  promptly  foreclosed ;  the  land  was 
bid  in  by  the  bank  for  $388.59.  That  was 
April  11,  1914.  Then,  on  September  12,  1914, 
the  mortgagors  confessed  a  Judgment  to  the 
lumber  company  for  $283.26,  for  lumber  and 
material  furnished  them  to  improve  the  land. 
For  this  the  lumber  company  had  an  equi- 
table lien.  The  purpose  of  confessing  judg- 
ment must  have  been  to  give  the  lumber  com- 
pany a  right  to  redeem  for  the  benefit  of  the 
mortgagors.  On  April  3,  1915,  the  company 
redeemed  from  the  mortgage  sale,  paying  to 
the  sheriff  of  Mercer  county  $435.22.  Tbe 
eberifl  accepted  the  same  and  made  to  the 
company  a  redemption  certificate  and  a  deed 
of  the  mortgaged  land.     The  result  was  a 


discbarge  of  the  mortgage  debt  and  the  Judg- 
ment, and  the  lumber  company  took  title 
as  trustee  for  the  mortgagors,  who  continue 
ia  piossession  of  the  land.  It  claims  only  to 
hold  as  trustee  for  the  security  of  tbe  re- 
demption money  and  the  judgment,  atid  this 
court  would  not  approve  or  allow  any  other 
claim. 

But  it  seems  the  bankers  refused  to  ac- 
cept the  redemption  money  and  bring  this 
suit  to  obtain  title  to  the  land.  They  want 
the  land  for  about  10  or  12  per  cent,  of  its 
value.  They  insist  that  the  Lumber  Company 
had  no  right  to  redeem,  because  the  land  was 
a  homestead  autd  not  subject  to  the  lien  of  a 
hostile  Judgment,  and  because  the  lumber 
company  did  not  produce  to  the  sheriff  a  cer- 
tified copy  of  the  docket  entry  of  the  judg- 
ment, and  did  not  cause  the  register  of  deeds 
to  retain  an'd  bold  In  his  office  the  redemption 
notice.  The  company  did  produce  to  the 
sheriff  and  put  on  record  a  proper  redemp- 
tion notice,  and  did  produce  to  the  sheriff  a 
certified  copy  of  the  judgment,  and  the  sher- 
iff had  a  perfect  right  to  waive,  an'd  did 
waive,  little  niceties  and  reflations  for  his 
own  convenience.  He  had  a  perfect  right  to 
accept  a  certified  copy  of  the  judgment  of 
the  district  court  of  Mercer  county  in  lieu  of 
a  certified  copy  of  the  docket  entry,  which  Is 
always  made  at  the  time  of  entering  the 
Judgment. 

The  purpose  of  the  redemption  statute  Is 
to  give  proper  notice  to  the  sheriff  and  to 
subsequent  redemptioners.  It  is  not  to  give 
a  mortgagee  a  diance  to  exact  bis  pound  of 
flesh ;  he  has  no  rigbt  to  demand  more  than 
his  money.  Is  it  possible  that  any  Ghrlstlan 
banker  would  take  the  homestead  land  for 
10  or  12  per  cent  of  its  value?  Is  it  possible 
that  this  court  would  tLlloyr  the  poor  mortga- " 
gors  to  lose  their  homestead  for  even  the  mort- 
gage and  the  judgment?  No;  not  at  alL  The 
puriMse  of  (^nfessing  judgment  must  have 
been  to  secure  the  lumber  company,  and  to 
give  it  a  right  to  redeem  for  the  benefit  of  the 
mortgagors,  and,  of  course,  it  must  hold  the 
title  as  trustee  for  the  mortgagors,  and  re- 
lease and  reconvey  the  same  on  b^ng  paid 
the  judgment  and  the  redemption  money. 
The  laws  are  made  to  secure  honesty  and 
fairness,  and  not  to  aid  in  robbing  men  of 
their  property. 

The  Judgment  should  be  reversed. 


STATE  ex  reL  BURTNESS  t.  TTATT..  Secre- 
tary of  State. 
(Supreme  Court  of  North  Dakota.    July  9, 1917.) 
(Syttabu*  by  the  Court.) 

1.  Et.KanoNB  «=>120— Statdtes— Rkpeai,. 

Chapter  109  of  the  Session  htmra  of  1907, 
which  provides  for  the  nomination  of  party  can- 
didates for  various  public  offices  at  primary 
eieotians,  and  declaxes  that  for  special  elections 
for  the  offices  therein  enumerated  nominations 
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shall  be  made  an  otherwiae  proTided  by  law,  and 
which  concludes  with  a  repeal  clause,  repealing 
all  convicting  laws  in  so  lar  as  they  relate  to 
the  provisions  of  the  primary  election  act,  does 
not  repeal  section  498  of  the  Revised  Codes  of 
1809)  nor  its  cognate  sections,  anthorizing  party 
nominations  for  public  offices  in  delegate  con- 
ventions, in  BO  far  as  those  sections  are  appli- 
cable to  the  making  of  nominations  for  offices  to 
be  filled  at  special  elections. 

2.  iIlections  €=120— Statcttes— Repeai.. 

Where  the  Legislatnre,  for  the  avowed  pur- 
pose of  securing  the  "perpetuation  of  the  politi- 
cal parties,"  provides  for^  the  selection  of  party 
candidates  for  public  office  by  popular  vote,  and 
by  express  enactment  retains  as  a  part  of  the 
machinery  for  placing  candidates  upon  the  gen- 
eral election  ballot  a  section  of  the  statute  (elec- 
tion 601,  B.  C.  1889)  authorizing  the  making  of 
individual  nominations  by  groups  of  electors  in- 
dependent of  party  affiliations,  it  is  not  to  be  as- 
sumed that  the  Legislature  thereby  intended  to 
preclude  party  n<Hninatians  for  elections  to 
which  the  primary  law  is  expressly  declared  to 
be  inapplicable. 

8.  ESleqtions    ^=»121(1)  —  Pbimabt    Laws  — 

CONSTBTJCnOW. 

The  primary  election  law,  which  authorizes 
the  direct  election  of  precinct  committeemen, 
and  which  directs  how  the  regular  party  organi- 
zation shall  be  effected,  contemplates  that  all  of 
the  original  functions  previously  exercised  by 
party  committeemen  shall  devolve  upon  the  com- 
mitteemen organized  in  conformity  with  the  pri- 
mary election  law. 

[EM.  Note.— -For  other   cases,   see   Elections, 
Cent.  Dig.  1 116.] 

4.  Elections    <S=s>15ft— Nominations— Cbbii- 

FICATION. 

Section  974,  Compiled  Laws  of  1913,  which 
directs  the  secretary  of  state  to  certify  nomina- 
tions to  county  auditors  not  less  than  30  days 
before  an  election,  construed,  and  held  appli- 
cable to  special  elections. 

[Ed.    Note.— For   other  cases,   see   Elections, 
Cent.  Dig.  i  129.] 

6.  Elections    «=»161— SxATtmcs— Constkuo* 
HON. 

Where  a  proviso  contained  in  one  section  of 
a  chapter,  the  whole  of  which  constitutes  the 
Australian  Ballot  Law,  which  is  applicable  to 
both  ^neral  and  special  elections,  excepts  the 
provisions  of  the  particular  section  from  apply- 
ing to  special  elections,  and  where  the  other  sec- 
tions of  the  chapter  deal  with  subjects  appro- 
priate for  legislative  regulation  of  special  elec- 
tions as  well  as  general  elections,  tiie  exception  is 
not  to  be  read  into  the  other  provisions  of  the 
chapter. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent.  Dig.  {  137.] 

6.  Mandaitub  ^s»74(S)— Ballot— Secbetabt 
OF  State. 
Where,  after  the  secretary  of  state  has  per- 
formed all  of  his  ministerial  functions  In  con- 
nection with  a  special  election,  demands  are 
made  upon  him,, requiring  that  he  file  a  nomina- 
tion certificate  after  the  statutory  time  for  fil- 
ing the  same  has  elapsed,  that  he  make  changes 
in  the  form  of  the  ballot  such  as  would  necessi- 
tate the  cancellation  of  individual  nominations 
after  the  statutory  time  has  elapsed  for  with- 
drawing a  nomination,  and  which  would  require 
him  to  honor  the  choice  as  to  position  on  the 
baUot  of  a  candidate  having  two  nominations 
after  the  time  for  the  exercise  of  an  option  has 
expired,  a  writ  of  mandamus  will  not  issue  to 
compel  compliance  with  the  demands. 


T.  Elections     •isliT— Vacancies  — Pabtt 

COMKnTEB. 

The  power  of  a  party  committee  to  fill  va- 
cancies on  an  election  ballot  under  sections  977 
and  978,  O.  L.  191S,  can  be  exercised  where  a 
vacancy  occurs  after  a  regular  nomination,  bat 
not  to  make  an  original  nomination. 

[Ed.  Note.— For  other  cases,  see  Electiona, 
Cent.  Dig.  S  122.] 

Original  proceeding  for  writ  of  mftndamus 
and  Injunction,  on  the  relation  of  Olger  B. 
Burtness,  against  Thomas  Hall,  as  Secretary 
of  State  of  the  State  of  North  Dakota.  Writ 
of  mandamus  and  Injanctional  relief  denied. 

B.  F.  Spalding,  B*  M.  Pollock,  and  A.  W. 
Fowler,  all  of  Fargo,  J.  B.  Wineman,  of 
Grand  Forks,  and  Fred  T.  Cuthbert,  of 
Devils  Lake,  for  plaintiff.  William  Langer, 
Atty.  Gen.,  H.  A.  Bronson,  Aast  Atty.  Gen., 
and  William  Lemke,  of  Fargo,  as  amlcoa 
corise,  for  the  State. 

BIRDZBLL,  J.  This  la  an  application  for 
a  writ  of  mandamns,  directed  to  the  secretary 
of  state,  compelling  him  to  Insert  the  name 
of  Olger  B.  Burtness  In  the  Republican 
column  on  the  ballot  to  be  used  at  a  spedal 
election  to  fill  a  vacancy  in  the  office  of 
Congressman  from  the  First  congressional 
district  of  this  state.  Accompanying  the 
application  a  petition  was  presented,  asking 
that  the  secretary  of  state  be  enjoined  and 
restrained  from  causing  the  names  of  Charles 
W.  Plain,  Fred  T.  Cuthbert,  and  H.  G.  Vlck 
to  be  certified  or  printed  upon  the  ballot  In 
SQy  form  or  place.  Both  applications  hav- 
ing been  made  in  the  interest  of  Burtness  as 
the  nominee  of  the  Republican  convention, 
they  may  properly  be  considered  together. 
The  facts  appearing  in  the  affidavits  in  sup- 
port of  the  petitions  and  In  the  returns  to 
the  order  to  show  cause  are  as  follows: 

During  the  month  of  April,  1917,  a  vacancy 
occurred  In  the  office  of  representative  In 
Congress  from  the  First  congressional  dis- 
trict of  North  Dakota,  occasioned  by  the 
death  of  H.  T.  Helgeson,  who  had  represented 
the  district  for  some  time  prior  thereto. 
Thereafter,  on  the  20th  day  of  June,  1917, 
a  delegate  convention  was  held  for  the  pur- 
pose of  nominating  a  Republican  candidate 
to  fill  such  vacancy.  On  the  25th  day  of 
May,  1917,  the  Governor  called  a  special 
election  for  the  purpose  of  filling  the  vacancy, 
setting  the  date  for  the  Section  the  10th 
day  of  July,  1917.  In  the  Governor's  proc- 
lamation calling  the  election  it  was  stated 
that  nominations  should  be  made  under  the 
provisions  of  section  601  of  the  Political 
Code  of  1899,  wherein  provision  is  made  for 
making  nominations  by  petition.  After  the 
issuance  of  the  proclamation,  and  more  than 
30  days  prior  to  the  date  set  toe  the  election, 
petitions  were  filed  with  the  secretary  of 
state  on  behalf  of  Olger  B.  Burtness,  Qiartes 
W.  Plain,  Fred  T.  Cuthbert,  H.  G.  Vlck, 
John  Baer,  and  two  other  persona,  who  are 
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not  concerned  in  this  application ;  each  peti- 
tion bearing  the  signatures  of  the  requisite 
hnmber  of  electors  to  place  the  petitioner 
In  nomination  ft>r  the  office  of  member  of 
Congress.  To  each  petition  except  the  Baer 
petition,  was  addetl,  over  the  slgnatnre  of 
the  nominee,  the  request  that  his  name  be 
printed  upon  the  election  ballot,  as  provided 
by  law,  as  a  candidate  tor  said  office,  and  as 
a  representative  of  the  Republican  party. 
On  the  20th  of  June,  a  Republican  delegate 
convention  was  held  In  the  city  of  Grand 
Forks,  resulting  In  the  choice  of  the  petition- 
er, Olger  B.  Burtness,  as  the  nominee  of  the 
convention.  On  June  21st  Plain,  Outhbert, 
and  Vlck  notified  the  secretary  of  state  of 
the  withdrawal  of  their  respective  names  as 
candidates  for  the  office,  and  each  requested 
and  demanded  that  his  name  be  not  certl- 
fled  or  printed  on  the  election  ballot.  The 
convention  nomination  of  Burtness  was  duly 
certified  to  the  secretary  of  state,  and  a 
formal  request  was  also  made  by  the  nominee 
for  the  printing  of  his  name  In  the  Repub- 
lican column.  This  request,  after  reciting 
both  the  convention  nomination  and  the  In- 
dividual nomination,  designated  the  R«pabU- 
can  column  as  that  in  which  the  candidate 
desired  his  name  to  appear  upon  the  ballot, 
and  requested  publication  in  that  column, 
and  not  in  the  column  under  Individual 
nominations.  tJpon  the  refusal  of  the  secre- 
tary of  state  to  comply  with  these  various 
requests,  and  upon  his  refusal  to  recognize 
the  convention  certificate  of  nomination  as 
entitling  the  convention  nominee  to  have 
his  name  appear  In  the  Republican  column 
solely  and  exclusively,  the  petitions  herein 
were  filed,  asking  for,  the  relief  above  indi- 
cated. In  the  defendant's  return,  It  appears 
that  he  had,  on  the  12th  day  of  June,  issued 
certificates  of  nomination  to  each  of  the 
candidates  nominated  by  petition  as  herein- 
above set  forth,  and  that  on  the  same  day  he 
bad  duly  certified  such  nominations  to  the 
county  auditors  in  the  district  wher^n  the 
election  was  called.  The  foregoing  state- 
meot  comprises  all  the  facts  which  are 
deemed  by  us  to  be  material  to  a  determina- 
tion of  the  questions  raised  upon  this  appli- 
cation. 

The  diieC  questions  raised  and  discussed 
upon  the  argument  in  this  court  on  Jane 
26th  related,  first,  to  the  legality  of  the 
delegate  convention  method  of  nominating 
a  candidate  for  election  at  a  special  election 
to  flu  a  vBcaJocy;  second,  to  the  regularity 
of  the  proceedings  had  in  calling  and  holding 
the  Gonventlmi ;  third,  to  the  applicability  of 
certain  sections  of  the  election  laws  to 
special  elections,  particularly  .those  sections 
relating  to  the  duties  of  the  secretary  of 
state  in  certifying  nominattons  and  indicat- 
ing the   form   of  the  ballots. 

[1-S]  The  Attorney  General  contends  that, 
since  the  adoption  of  the  primary  law,  no 
ocmventlon  may  be  held  for  the  purpose  ot 
16SN.W.-e7 


nmkliig  party  nomlnatlaos  to  fill  any  of- 
fice. He  argnes  tliat  section  24  of  Ctmpter 
109,  S.  li.  1907,  this  being  the  primary  eleC' 
tlon  law,  operates  to  repeal  entirely  those 
provisions  of  the  statutes  which  formerly 
sanctioned  the  caucus  coAventlon  system  as 
a  method  of  making  party  nominations  and 
continuing  the  party  organisation.  He  forti- 
fies the  argument  by  emphasizing  the  Intent 
and  spirit  of  the  primary  election  law  as 
compared  with  pre-existing .  nominating  ma- 
cbtoery,  and  also  by  spedfie  reference  to  sec- 
tion 34,  chapter  109,  S.  L.  1907,  which  ex- 
pressly preserves  section  601  of  the  Revised 
Codes  of  1880  as  a  part  of  the  election 
machinery  to  be  coexistent. with  the  primary 
Section  system,  nils  argument  Is  untenable. 
Section  2  of  the  primary  election  law  (sec- 
tion 2,  a  100,  8.  U  lOOT)  concludes  with  the 
following  sentence: 

"Por  Hpeffnl  elections  for  the  offices  enumerat- 
ed herein  [this  includes  members  of  CongreBs] 
the  nominations  shall  be  made  as  otherwise  pro- 
vided by  law." 

The  repeal  section  of  the  same  chapter 
(section  41)  reads  as  follows: . 

"All  acts  and  parts  of  acts  In  conflict  with  the 
provisions  of  this  act  are  hereby  repealed.  In  so 
far  as  they  relate  to  the  provisions  of  this  act." 

Section  34  Is  as  follows: 

"Nothing'  herein  contained  shall  be  constrned 
as  repealinK  or  b«jn?  in  conflict  with  section  601 
of  the  Revised  Codes  of  1905  (1899)." 

From  the  language  above  quoted,  from  the 
various  sections  of  the  primary  election  law, 
it  is  quite  apparent  that  the  legislative  as- 
sembly refrained  from  making  any  provision 
for  choosing  by  the  primary  election  method 
party  nominees  for  offices  to  be  filled  at  spe- 
cial elections,  and  it  is  equally  apparent  that 
it  intended  that  such  nominations  should 
be  made  as  otherwise  provided  by  law. 

At  the  time  of  the  adoption  of  the  pri- 
mary law  other  methods  were  provided  for 
making  nominations  at  special  elections.  Ac- 
cording to  these  methods  party  nominees 
could  be  selected  in  party  conventions,  and 
individual  nominations  could  be  made  by 
petition  or  in  mass  conventions.  The  fact 
that  the  primary  law  Itself  makes  express 
provision  for  continuing  In  force  other  exist- 
ing methods  for  the  making  of  individnal 
nominations,  while  at  the  same  time  provid- 
ing that  nominations  preceding  special  elec- 
tions may  be  made  as  otherwise  provided  by 
law,  is  a  strong  indication  that  the  Legis- 
lature desired  to  continue  the  then  existing 
method  of  making  party  nominations  for 
special  elections.  Section  601,  Revised  Codes 
of  1809,  provides  for  the  making  of  Individual 
nominations,  not  party  nominations,  and  It 
is  not  inconsistent  with  the  primary  law  as 
applied  to  regular  primary  elections.  The 
L^slature  has  very  properly  determined 
than  the  two  methods  may  coexist.  'The 
primary  election  Is  substituted  for  the  con- 
vention as  a  means  of  secnrtng  party  repre- 
sentation upon  the  general  election  ballot, 
and  those  who  do  not  care  to  vote  for  any 
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<!andldftte  t^bo  represents  a  party  xipon  tbe 
general  election  ballot  are  given  tbe  right, 
regardless  of  party,  to  nominate  an  adherent 
of  their  principles  who  may  run  as  an  In- 
dividual nominee.  It  has  been  established 
by  adjudications  bi  our  sister  states  that 
nominations  under  sections  similar  to  sec- 
tion 501,  R.  O.  1899,  are  not  entitled  to  be 
considered  as  party  nominations.  Phillips 
V.  Cartls,  4  Idaho,  193,  38  Pac  405;  State 
V.  Rotwltt,  18  Mont  502,  46  Pac.  870;  At- 
keson  v.  Lay,  116  Mo.  588,  22  S.  W.  481; 
McCrary  on  Elections,  §  702. 

It  is  tme  that  tbe  Supreme  Ckyint  of 
Minnesota,  however,  yielding  to  a  custom  of 
makteig  party  nominations  In  sparsely  settled 
counties  In  mass  oonventions,  has  held  that 
tbe  nominees  of  mass  conventions,  proi)erly 
called  and  held  tn  obedience  to  such  custom 
for  the  purpose  of  placing  in  nomination 
candidates  to  represent  a  party,  were  en- 
titled to  recognition  on  tbe  general  election 
ballot  as  tbe  representatives  of  such  party. 
See  Manston  et  al.  v.  Mclntosb,  68  Minn. 
525,  60  N.  W.  672,  28  L.  R.  A.  605.  But 
such  holding  In  no  way  detracts  from  the 
general  rule  that  tbe  primary  purpose  of  sec- 
tions similar  to  section  501,  R.  O.  1809,  which 
Is  an  Integral  part  of  tbe  Australian  Ballot 
Law,  Is  to  secure  to  tbe  electors  the  riebt 
to  have  tbe  names  of  candidates  placed  upon 
the  ballot  to  represent  principles  other  than 
those  advanced  by  regular  party  representa- 
tives. We  can  see  nothing  in  the'  section  of 
tile  primary  law,  which  merely  con'tlnues  in 
force  the  method  according  to  which  In- 
dividual nominations  may  be  made,  that  in 
any  way  conflicts  with  the  right  of  the  ad- 
herents of  a  political  party  to  secure  proper 
recognition  for  the  party  on  the  general  elec- 
tion ballot  Bearing  In  mind  that  tbe  repeal 
clause  of  tbe  primary  election  law  only  pur- 
ports to  repeal  conflicting  acts  in  so  far  as 
they  relate  to  the  provisions  of  the  primary 
law,  and  that  the  law  Itself  expressly  ex- 
cepts its  provisions  from  special  elections, 
there  can  be  nodiing  in  tbe  primary  law  to 
operate  as  a  repeal  by  implication  of  tbe 
pre-existing  laws  providing  other  means  of 
-securing  party  representation  upon  a  special 
election  ballot  Were  this  not  clear  from 
a  reading  of  the  act  Itself,  and  from  the 
considerations  hereinbefore  referred  to  in 
this  opinion,  an  additional  cogent  reason  for 
an  Interpretation  such  as  we  have  adopt- 
ed would  seem  to  lend  assurance  to  tbe 
views  expressed.  Unless  pre-existing  meth- 
ods for  making  party  nominations  at  special 
elections  oonUnue  in  force,  political  par- 
ties are  entirely  precluded  from  represeo- 
tatlon  upon  such  special  election  ballot, 
and  this  by  the  operation  of  a  law 
that  was  avowedly  designed  to  perpetuate 
as  well  as  purify  pc^tlcal  parties.  See  the 
title  of  chapter  100,  S.  L.  1907. 

The  argument  of  the  Attorney  General 
mainly  rewdvet  ItaeU  into  an  argnmeBt  tot 


tbe  implied'  r^eal  of  tbe  pre-existing  caucus 
convention  method  on  account  of  tbe  radical- 
ly difFerent  policy  evinced  by  the  adoption 
of  the  primary  law,  and  in  this  connection 
tbe  argument  Is  made  that  the  primary  eleo 
tlon  law  even  provides  In  detail  for  the  per- 
petuation of  party  committees  by  the  direct 
election  of  predn<3t  committeemen  at  the 
primary  election.  It  is  true  that  the  primary 
election  system  does  differ  radically  from  the 
delegate  convention  system,  and  it  cannot 
be  disputed  that  the  delegate  convention  sys- 
tem is  entirely  supplanted,  so  far  as  regular 
elections  are  concerned.  But  In  view  of  the 
express  exception  In  section  2  of  the  primary 
election  law,  and  in  view,  further,  of  the  con- 
siderations previously  mentioned,  this  argu- 
ment can  have  no  effect  as  to  special  elec- 
tions. As  to  that  part  of  tbe  argument  that 
Is  drawn  from  tbe  different  methods  of  con- 
stituting tbe  party  committees,  it  confuses 
function  wtth  choice.  There  can  be  no  doubt 
that  it  Is  no  longer  competent  fbr  electors 
to  choose  party  committeemen  according  to 
methods  formerly  in  vogue;  but  neither  Is 
there  any  doubt  that  the  Legislature  contem- 
plated that  committeemen,  chosen  according 
to  the  plan  of  tbe  primary  election  law,  might 
be  called  upon  to  perform  tbe  functions  or- 
dinarily devolving  upon  party  committeemen 
in  connection  with  special  elections,  as  well 
as  in  connection  with  general  elections.  There 
is  but  one  committee  for  each  party,  and 
special  elections  do  not  furnish  occasion  for 
changing  the  personnel  of  or  reconstitu- 
ting party  committees.  The  primary  election 
law  does  not  recognize  new  officers  for  the 
administration  of  party  affairs;  It  merely 
provides  a  different  method  of  selecting  such 
officers  as  experience  had  demonstrated  a 
need  for  in  handling  the  affairs  of  the  party. 
[4-7]  As  to  the  regularity  of  the  proceed- 
ings bad  in  calling  and  holding  the  conven- 
tion, we  think  little  need  be  said.  This,  for 
the  reason  that,  in  our  opinion,  the  conven- 
tion was  not  held  in  such  time  as  to  entitle 
the  nominee  thereof  to  a  place  upon  the  bal- 
lot as  a  party  nominee.  Furthermore,  this 
Issue  is  not  directly  raised  by  the  pleadings. 
The  executive  proclamation  calling  the  elec- 
tion is  dated  on  May  25, 1917,  and  It  fixes  tbe 
date  of  the  election  as  July  10,  1917.  The 
validity  of  the  executive  act  in  this  connec- 
tion is  not  questioned.  It  determines  abso- 
lutely for  all  purposes  of  this  application  the 
date  of  the  election.  We  are  not  disposed  to 
consider  the  effect,  firom  any  standpoint,  ot 
calling  the  election  for  the  date  named.  As 
to  tbe  functions  of  tbe  state  central  commit- 
teemen, the  chairman  of  tbe  state  central 
committee,  and  the  national  committeeman 
in  connection  with  the  calling  of  tbe  conv«i- 
tion,  and  as  to  the  propriety  or  tbe  regulari- 
ty of  tbe  call  made  by  tbe  national  commit- 
teeman in  conjunction  with  certain  members 
of  the  Republican  State  Central  Committee 
of  the  First  congressional  district,  and  of 
their  ignoring  the  chairman  of  tbe  state  cen- 
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tral  committee,'  no  qnestion  properly  caUlng 
for  a  dedsion  Is  raised.  But  one  «>nTention 
was  held,  and  no  one  claims  a  superior  right 
to  represent  the  Republican  party  as  Its  con- 
vention nominee.  E^rthermore,  this  applica- 
tion must  necessarily  be  disposed  of  adverse- 
ly to  the  relator,  by  considerations  wholly 
apart  from  the  regularity  of  the  convention. 
TUs  leads  us  to  the  third  question  discussed 
upon  the  argument 

Compel  for  the  relator  contoid  that  the 
statutory  provisdon  (section  974,  O.  Ia  1913) 
regulating  elections  in  general  has  no  appli- 
cation to  special  Sections,  so  far  as  time  for 
certifying  nominations  iff  concerned.  This 
argument  is  drawn  largely  from  section  973, 
01  L.  19(13,  but  in  our  opinion  the  language 
of  this  section  does  not  warrant  so  broad  a 
conclusion.  This  section  originally  appear- 
ed as  section  8  of  chapter  66,  Session  Laws 
<a  1891.  It  then  provided  that  the  certifi- 
cates of  n<HnlnatiODS  to  be  filed  with  the  sec- 
retary of  state  should  be  filed  not  more  than 
69  days  or  lees  than  30  days  before  the  date 
fixed  for  the  holding  of  the  election  and  that 
the  certificates  of  nomination  to  be  filed  with 
county  auditors  ^ould  be  filed  not  more  than 
60  days  and  not  less  than  20  days  before  the 
Section,  and  it  contained  the  proviso  that  the 
section  should  not  api^y  to  nominations  for 
special  elecUonsL  It  was  doubtless  the  in- 
tent of  the  proviso  to  enable  nominees  to  file 
certificates  with  the  county  auditor  less  than 
20  days  bel!ore  a  special  election  and  with 
the  secretary  of  state  25  days  before  a  special 
election,  bub  In  our  opinion  It  was  not  In- 
tended to  remove  all  limitations  as  to  the 
time  for  filing  certificates  of  nooiliuitlon  for 
special  elections.  It  la  significant  that  the 
Immediately  fcAowlng  aectlon  (Bectl<m  9, 
chapter  66,  Session  Laws  1S91)  requires  the 
secretary  of  state  to  certify  the  nominations 
filed  with  him  not  less  than  25  days  (now 
ao  days)  before  an  election,  and  there  is  no 
proviso  excepting  this  sectiou  from  operation 
in  connection  with  special  elections.  Clear- 
ly the  proviso  of  section  8  does  not  relate  to 
the  same  nibject-matter.  That  secticm  limits 
the  time  for  the  filing  of  certificates  of  nomi- 
nation with  the  secretary  of  state  to  not  less 
tbaxL  30  days,  whereas  section  9  deals  with 
the  certification  of  nomtqations  by  the  secre- 
tary of  state  to  the  county  auditors  within 
the  minimum  period  of  25  days.  Before  the 
proviso  can  be  held  to  extend  to  section  9  by 
implication,  It  must  be  shown  to  relate  to  the 
same  subject-matter,  and  that  this,  subject- 
matter  is  affected  in  the  same  way. 

It  must  be  remembered  that  the  sections 
ilnder  dtscnsslon  are  but  parts,  of  the  original 
Australian  Ballot  La<w  adopted  In  1891, 
wUch  was  intended  to  apply  as  a  whole  to 
both  special  and  general  elections.  It  makes 
a  radical  change  from  the  pre-exlsnug  laws 
on  the  subject,  and  it  provides  in  consider- 
able detail  for  the  administration  of  the  sys- 
tem therein  inaugurated.  It  specifies  what 
certificate*  of  nomination  shall  be  filed  with 


cduaty  auditors  and  which  witii  the  secretary 
of  state.  It  is  specific  as  to  the  time  for  the. 
filing  of  certificates  of  nomination  and  cer- 
ti^lng  them  to  other  officers  whose  duty  it 
may  be  to  provide  for  the  printing  of  the 
ballots,  In  order  that  they  may  be  in  turn 
distributed  by  yet  another  set  of  officers. 
Public  notice  of  nominations  is  required  to 
be  given  for  a  period  of  10  days,  and  such  no- 
tice is  peculiarly  Important  as  appUed  to  spe- 
cial elections.  McOrary  on  Elections,  182- 
186.  The  adoption  of  counsel's  argument 
would  leave  special  elections  absolutely  de- 
void of  legislative  regulation  in  regard  to 
many  matters  covered  by  the  original  Aus- 
tralian Ballot  Law,  which  matters  are  as 
appropriate  subjects  of  legislative  regulation 
In  connection  with  special  elections  as  with 
general  elections.  It  would  require  us  to 
ignore  provlatoiui  which  the  L^slature  bas- 
deemed  it  wise  to  adopt  in  order  to  regulate 
a  matter  clearly  and  peculiarly  within  Its 
scope.  Instead  of  reading  the  exoeptlon  con- 
tained in  section  973,  G.  L.  1918,  into  every 
other  provision  of  the  election  laws,  we  are 
impressed  that  It  is  mwe  proper  to  follow 
the  maxim  "E^ressio  unlus  est  exclusio  ol- 
terlus." 

In  the  defendant's  return  it  appears  that 
a  certificate,  purporting  to  certify  to  the 
nomination  of  John  M.  Baer  as  the  nominee 
of  the  BepubUcan  part^,  has  been  presented 
to  the  defendant  The  certlflcate  purports 
to  be  that  of  the  executive  committee  of  the 
Republican  State  Central  Committee,  and  la 
support  of  such  nemlnatian  of  Baer  it  is  urg- 
ed that  if,  la  any  event,  any  Bepubllaan 
nomination  was  proper  to  be  received  and 
filed  after  the  time  fixed  by  statute,  such 
nomination  of  Baer  is  the. only  one  that  could 
be  recognized.  So  little  argiunent  was  ad- 
vanced in  support  of  this  claim  that  we  feel 
Justified  in  saying  that  it  was  not  seriously 
urged.  At  any  rate,  it  was  oiUy  presented 
for.  consideration  in  case  it  should  be  held 
that  a  Republican  nominee  was  entitled  to  a 
place  on  the  ballot  in  the  party  coliunn.  It 
is  clear,  however,  that  neither  the  executive 
committee  nor  the, state  central  committee 
would  have  power  to  make  an  original  nomi- 
nation. This  could  enly  be  done  by  conven- 
tion, regularly  called  in  accordance  with  the 
statutes  and  the  customs  and  practices  of  the 
party,  or  by  primary  election,  where  authoriz- 
ed. The  power  of  party  committees  to  fill 
a  vacancy  on  the  ticket,  under  sections  977 
and  978,  C  L.  1913,  is  only  a  power  to  sup- 
p^  a  nomination  where  one  has  been  made, 
but  has  since  become  vacant 

Since,  then,  the  provisions  of  our  Politi- 
cal Code,  which  make  It  the  ministerial  .duty 
of  the  secretary  of  state  to  receive  certifi- 
cates of  nomination  and  to  abide  by  requests 
of  nominees  as  to  the  appearance  or  nonap- 
pearance of  the  names  upon  the  ballots,  are 
equally  at^licable  to  special  elections  and 
general  elections,  since  the  provisions  as  to 
tiie  time  for  doing  the  various  acts  required 
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are  a  proper  ezerdse  of  legislative  oontxol, 
binding  upon  this  court,  as  well  as  upon  the 
secretary  of  state,  -and  since  the  ministerial 
duties  devolving  upon  the  secretary  of  state 
In  connection  with  the  special  election  in 
question  had  been  fully  performed  before  the 
various  requests  hereinbefore  referred  to 
were  made,  It  follows  that  there  Is  no  duty 
devolving  upon  the  defendant  which  can  be 
enforced  by  this  court. 

For  the  reasons  Indicated,  the  mandatory 
writ  -and  injunctlonal  relief  asked  for  by  the 
relator  and  plaintiff  are  denied,  as  Is  also  the 
request  made  on  behalf  of  defendant  for  rec- 
ognition of  Baer  as  the  Republican  nominee. 

QRACE),  J.,  concurs  in  result 

ROBINSON,  J.  (concurring  specially). 
ISiis  motion  does  not  involve  any  dollars  or 
cents,  nor  the  rl^t  to  an  office.  It  is  mere- 
ly a  contest  for  a  party  label.  It  is  a  polit- 
ical motion,  in  which  certain  parties  are 
sparring  for  an  advantage  at  a  special  elec- 
tion for  Representative  In  Congress  to  suc- 
ceed the  late  Mr.  Helgeson.  It  is  an  at- 
tempt to  resurrect  the  old  political  caucus 
and  convention  system,  which  has  been  dead 
and  buried  fOr  a  score  of  years. 

Pursuant  to  authority  by  law  vested  in  the 
Governor,  aa  May  25,  1917,  lie  issued  a 
proclamation  calling  (or  a  special  election 
to  be  held  on  July  10,  1917,  and  in  the  proc- 
lamation It  is  stated  that  the  nomlnatlonsof 
candidates  to  be  voted  for  shall  be  made 
under  section  601  of  the  Political  Code  of 
1899,  wherein  provision  Is  made  for  nomi- 
nation by  petition,  and  that  the  public  and 
election  officers  take  notice  and  act  accord- 
ingly. On  May  20,  1917,  the  secretary  of 
state  Issued  a  proclamation,  re<dtlng  that  of 
the  Governor  and  stating  that  under  the  rul- 
ing of  the  Attorney  General  nominations 
must  be  made  by  petition,  pursuant  to  sec- 
tion 601  of  the  Code  of  1899,  and  that  all 
candidates  will  be  required  to  file  th^r 
petitions  In  the  office  of  the  secretary  of  state 
not  less  than  30  days  prior  to  the  date  ot 
the  election. 

Pursuant  to  the  statute  and  the  proclama- 
tion, Olger  B.  Burtness  and  several  other 
parties  filed  certificates  of  nomination  30 
days  before  the  election,  and  in  like  manner 
John  M.  Baer,  of  Fargo,  filed  a  certificate  of 
nomination  signed  by  several  thousand  vo- 
ters (7,000  It  is  said  to  be).  He  also  filed 
a  certificate  of  nomination,  signed  by  Wil- 
liam Lemke  and  otlters  as  the  chairman  and 
executive  committee  of  the  Republican  State 
Central  '  Committee.  The  statute  provides 
that  not  less  than  25  nor  more  than  80  days 
before  the  Section  the  secretary  of  state 
shall  certify  to  each  county  auditor  the  name 
and  i>ost  office  of  every  person  nominated, 
and  that  at  least  10  days  before  the  electliw 
the  several  county  auditors  shall  pubUah 
the  nominations  in  one  or  more  newspapers ; 
that  when  any  person  declines  a  nomination 


he  n»ist  give  written  notice  to  the  secretary 
of  state  26  days  before  the  election.  The 
purpose  of  this  time  limit  is  that  the  secre- 
tary of  state  may  have  proper  time  to  certify 
the  nominations  to  the  several  ooonty  audi- 
tors. 

Now  it  appears  that  at  Grand  Fwks  on 
June  20,  1917,  20  days  before  the  election, 
there  was  held  a  convoitioa  of  190  persons, 
claiming  to  be  Republican  delegates  of  the 
First  congressional  district,  and  that  at 
such  convoiUon  Olger  B.  Burtness  was  de- 
clared the  nominee  of  the  Republican  party 
for  Representative  in  Congress,  and  he  of- 
fered to  file  a  certificate  of  such  nomination 
with  the  secretary  of  state,  and  the  secre- 
tary declined  to  file  It,  insisting  that  the 
nominatloDS  must  be  made  according  to  the 
statute  and  the  proclamation  of  the  Gov- 
ernor. Now,  though  the  nominations  may 
have  been  certified  to  the  county  auditors 
before  the  holding  of  the  Grand  Forks  ooo^ 
vention,  and  thou^  the  ballots  may  have 
been  printed,  the  conrt  is  asked  to  issue  a 
mandate  to  the  executive  department,  or 
the  secretary  of  state,  commanding  him.  In 
effect,  to  undo  all  that  he  has  done^  and  to 
permit  Mr.  Burtness  and  other  candidates 
to  decline,  and  withdraw  their  nominating 
petitiohs,  and  to  file  bis  nominating  certifi- 
cate,' and  to  certify  such  nomination  to  the 
county  auditors,  so  that  the  name  of  Burt- 
ness may  appear  on  the  ballot  as  the  Repub- 
lican candidate.  It  is  claimed  that  the 
Grand  Forks  convention  was  held  in  accord- 
ance with  the  old  caucns  and  convention  sys- 
tem, which  has  not  been  In  use  since  the 
adoption  of  the  primary  election  I&wa;  but 
there  Is  no  proof  to  sustain  sndi  (dalm,  and 
the  presumption  is  against  it.  In  fact, 
after  the  date  ot  the  Governor's  proclama- 
tion the  time  was  not  sufficient  for  the  giving 
of  notices,  the  h4^dlng  of  caucuses,  the  hold- 
ing of  county  conventions,  and  the  election 
of  delegates  to  a  congressional  convention; 
and  It  does  not  appear  that  the  call  for  such 
a  convention  was  made  by  any  autliorlxed 
person,  nor  tiiat  any  person  had  a  ri^t  to 
overrule  ttie  Ctovemor  and  the  executive  de- 
partment in  regard  to  the  manner  of  making 
the  nominations.  It  was  purely  a  political 
and  party  act,  and  the  Governor,  the  secre- 
tary of  state,  and  the  Attorney  Goieral  had 
been  elected  as  Republicans  by  a  great  ma- 
jorlty,  and  in  the  language  of  President 
Wilson:  The  Governor  was  the  captain  of 
the  team.  It  was  for  him  to  give  orders  to 
play  ball.  The  convention  was  not  caUed  by 
the  chairman  of  the  Reimblican  State  Cen- 
tral Committee,  or  by  any  one  having  special 
authority,  or  any  authority,  to  call  such 
a  convention.  The  court  must  take  judicial 
notice  of  the  fact  that  William  Lemke  is  the 
(dialrman  of  the  State  Central  Committee  ot 
the  Republican  party.  He  is,  in  effect,  the 
bishop  of  tlie  Republican  party,  and  he  is  to 
be  honored  and  respected  accordUkgly.  He  is 
not  to  be  overruled  or  ignored  by  any  poUtii- 
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cal  ex-blsbops,  ex-deacons,  or  ex-anytMng, 
because  his  views  differ  from  their  irlews. 
The  scriptural  command  Is:  Obey  them  that 
have  rule  over  you.  That  Is  the  way  to 
arold  anarchy,  and  It  Is  the  way  to  prevent 
a  house,  a  party,  or  a  state  from  falling  by 
reason  of  being  divided  against  Itself.  If  it 
were  proper  to  call  a  Republican  convention 
■to  nominate  a  person  to  represent  the  state 
of  North  Dakota  in  Congress,  the  call  should 
have  been  made  by  the  Governor,  or  by  the 
chairman  of  the  Republican  State  Central 
Committee,  and  by  no  other  person  or  per- 
sons. 

However,  It  Is  entirely  dear  that  the  old 
caucus  system  has  been  wholly  abrogated* 
At  general  electicms  all  party  nominations 
must  be  made  In  accordance  with  the  primary 
election  laws.  At  either  general  or  special 
elections,  Individual  or  Independent  nomina- 
tions may  be  made  by  procuring  and  filing 
with  the  secretary  of  state  a  certificate  of 
nomination  signed  by  the  requisite  number 
of  voters,  as  provided  for  by  section  501, 
Code  1899  (Laws  1891,  c.  66;  Laws  1893, 
c.  60),  and  In-  that  way  the  nominations  in 
question  were  duly  made  and  certified  to  the 
county  auditors — and  that  Is  the  end  of  the 
matter.  The  only  purpose  of  this  proceeding 
is  to  secure  a  party  label  for  one  of  the  can- 
didates. It  Is  not  the  province  of  the  court 
to  label  them,  or  to  supervise  the  political 
discretion  and  action  of  the  executive  depart- 
ment Foil  faith  and  credit  must  be  given  to 
the  official  action  of  the  Republican  Central 
Committee  and  its  chairman,  yet  the  nomi- 
nation of  John  M.  Baer  must  rest  on  his  peti- 
tion, signed  by  thousands  of  voters,  in 
accordance  with  the  statute  and  the  procla- 
mation of  the  executive  department.  We  do 
not  overlook  the  fact  that  the  time  limit 
fixed  by  the  statute  for  the  doing  of  certain 
things  does  not  necessarily  apply  to  a  special 
election,  but  In  this  case  It  was  necessary 
and  proper  for  the  executive  department,  in 
Issuing  its  call  for  a  special  election,  to  fix  a 
time  limit  so  as  to  make  the  election  prac- 
ticable, and  Its  action  must  be  sustained. 

The  Older  to  show  cause  is  dismissed. 


BEYEB  V.  NORTH  AMERICAN   COAL  & 
MINING  CO.  et  al. 

(Supreme  Ourt  of  North  Dakota.     Jwie  80, 

1917.    Rehearing  Denied  July  25, 

1917.) 

(Syllalut  "by  the  Court.) 

Pleadikg  ®=3l94(5)— Demurbeb— Answbk, 

Where  an  answer,  which  contains  a  denial 
of  all  the  allegations  of  the  complaint,  except 
such  as  are  admitted  or  qualified,  alleges  new 
matter  constituting  neither  a  counterclaim  nor 
a  defense  to  the  action,  the  answer  is  demurra- 
ble, under  section  7452  of  the  Compiled  Laws  of 
1913. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $  452.1 


Appeal  from  District  Cowet,  Starlc  County ; 
W.  C.  Crawford,  Judge. 

Action  by  John  F.  Beyer  against  the  North 
American  Coal  &  Mining  Company  and  oth- 
ers. From  judgment  for  defendants,  plain- 
tiff appeals.    Reversed. 

M.  A.  Hildreth,  of  Fargo,  for  appellant. 
Bangs,  Hamilton  &  Bangs,  of  Grand  Forks, 
tot  respondents. 

BTRDZEILL,  J.  This  case  has  been  before 
the  court  once  before  upon  an  app««l  from 
an  order  of  the  district  court  sustaining  a 
demurrer  to  the  complaint  This  court  re- 
versed the  order  of  the  district  court,  and 
held  that  the  complaint  stated  a  cause  of  ac- 
tion. Afte*  the  reversal  of  the  order,  sepa- 
rate answers  were  filed  in  the  district  court 
on  behalf  of  two  groups  of  defendants — one 
on  behalf  of  the  North  American  Coal  Sc 
Mining  Company,  J.  L.  Trevlllyan,"  F.  B. 
Nlcoll,  and  J.  L.  Ludwig;  and  one  on  behalf 
of  the  Investors'  Syndicate  and  John  E.  Tap* 
peta.  To  these  answers  the  plaintiff  interpos- 
ed  demurrers,  which  were  overruled  by  the 
district  court,  and  from  the  order  overruling 
them  this  appeal  is  taken. 

Various  phases  of  the  litigation  between 
th^se  parties,  involving  the  transactions  set 
forth  in  the  complaint  and  answers,  have 
heretofore  been  before  this  court,  and  its 
history  can  be  traced  by  referring  to  our 
former  decisions.  See  Investors'  Syndicate 
V.  Letts,  22  N.  D.  452,  134  N.  W.  317 ;  Beyer 
V.  Investors'  Syndicate,  31  N.  D.  247,  133  N. 
W.  476;  Investors'  Syndicate  v.  North  Amer- 
ican Conl  &  Mining  Co.  (Williams  et  al..  In- 
terveners) 31  N.  D.  259,  153  N.  W.  472;  Bey- 
er V.  N.  A.  Coal  &  Mining  Co.  et  si.,  32  N.  D. 
542,  156  N.  W.  204;  Beyer  v.  Robinson,  32 
N.  D.  560,  156  N.  W.  203.  The  facts  stated 
in  the  complaint  are  summarized  in  the  case 
of  Beyer  v.  North  American  Coal  &  Mining 
Co.  et.  al.,  32  N.  D.  542,  156  N,  W.  204,  an4 
need  not  be  repeated  here.  For  convenience, 
and  In  the  interest  of  a. clear  understanding 
of  the  questions  presented  upon  this  appeal, 
we  will  consider  the  two  answesrs  separately. 

The  answer  of  the  North  American  Coal 
&  Mining  Company,  Trevlllyan,  Nlcoll,  and 
Ludvvlg  contains  a  denial  of  all  of  the  allega- 
tions of  the  complaint  efxcept  ^  admitted 
or  qualified.  Paragraph  3  of  the  answer  al- 
leges the  execution  of  a  note  by  the  North 
Amei-Icau  Coal  &  Mining  Company  and  Wil- 
liams to  the  Investors'  Syndicate  for  the 
sum  of  $1,118.43.  Paragraph  4  alleges  the 
execution  of  a  mortgage  by  the  coal  and 
mining  company  securing  the  payment  of  the 
above  note.  Paragraphs  5  and  6  allege  the 
execution  of  the  Letts  note  and  mortgage  of 
$500  to  Dana,  and  its  various  transfers  from 
Dana  to  Beyer,  from  Beyer  to  the  coal  and 
mining  company,  and  from  the  coal  and 
mining  company  to  the  Investors'  Syndicate. 
Paragraph  7  alleges,  as  the  only  considera- 
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'tion  for  tbe  asslgimient  of  the  Dana  mort- 
gage, the  $1,118.43  note  from  the  coal  and 
mining  company  to  the  Investors'  Syndicate. 
Paragraph  8  sets  up  the  foreclosure  proceed- 
Ugs  under  the  Dana  mortgage),  wherein  the 
Investors'  Syndicate  was  given  a  judgment 
figalnst  various  defendants  and  Beyer,  inter- 
vener, for  the  sum  of  $2,524.99,  which  Judg- 
ment decreed  the  amount  theireof  to  be  a  lien 
upon  the  premises  covered  by  the  mortgages, 
directed  the.  sale  of  the  premises  In  paymeAit 
of  the- debt,  and  decreed  that  Beyer,  Inter- 
vener, had  no  interest  In  the  premises.  Para- 
.graph  9  sets  up  tbe  foreclosure  proceedings 
under  the  mortgage  of  tbe  North  American 
Ckml  &  Mining  Company  to  tbe  Investors' 
Syndicate,  wherein  a  final  judgment  was  en- 
tered against  titie  plaintiff  and  in  favor  of 
the  coal  and  mining  company  and  Beyer,  in- 
tervener, which  judgment  was  affirmed  by 
this  court  in  tbe  case  of  Investors'  Syndicate 
V.  N.  A.  Coal  &  Mining  Co.  et  aL,  31  N.  D. 
259,  153  N.  W.  472. 

Digressing  for  a  mom^it  to  note  the  atti- 
tude assumed  by  tbe  officers  of  tlie  coal  com- 
pany toward  this  litigation.  It  la  to  be  ob- 
served that,  in  the  opinion  affirming  this 
Judgment  this  court  held: 

"That  the  Investors'  Syndicate  'Company, 
through  its  secretary,  Tapi>en,  and  tbe  officers 
of  the  coal  company,  principally  Williams,  en- 
tered into  a  fraudulent  agreement  to  rob  the 
coal  comimny  of  its  entire  assets,  for  tbe  purpose 
of  defeating  the  rights  of  the  minority  stock- 
holders." 

It  was  further  found: 
"That  upon  the  execution  of  the  mortgage  (to 
which  mortgage  the  Dana  mortgage  is  conceded 

in  the  answer  herein  to  be  collateral)  Williams 
took  tbe  entire  proceeds,  even  to  the  last  cent, 
from  the  Investors'  Syndicate  Company,  and  a 
few  hours  later  paid  it  back  to  said  Investors' 
Syndicate  Company  to  pay  bis  own  personal 
note  and  to  take  down  the  stock  which  he  had 
put  up  as  collateral.  That  the  coal  company 
Itself  did  not  ^et  a  cent  of  this  money,  unless 
it  might  be  said  that  the  same  had  been  spent 
in  paying  back  salaries  to  Williams  and  bis 
wife." 

The  answer  concludes  with  a  demand  for 
a  Judgment  enjoining  the  Investors'  Syndi- 
cate from  proceeding  further  with  the  fore- 
closure of  the  mortgage  and  sale  of  the  prem- 
ises, and  asks  that  the  Investors'  Syndicate 
be  adjudged  not  the  owner  of  the  Judgment, 
and.  that  the  same  be  held  by  it  in  trust  for 
the  use  and  benefit  of  tbe  North  American 
Coal  &  Mining  Company.  This  Is  substan- 
tially the  relief  asked  for  in  the  complaint. 
It  differs  only  from  the  complaint  In  that 
the  latter  asks  that  the  enforcement  of  the 
Judgment  be  held  in  abeyance  until  the  court 
can  hear  testimony  on  the  part  of  the  plain- 
tiff, Beyer,  and  other  stockholders  interested 
in  determining  the  validity  of  the  Judgment. 
Whether  or  not  tbe  foregoing  answer  is  de- 
murrable depends  upon  whether  the  purport- 
ed new  matter  set  forth  therein  constitutes 
cither  a  counterclaim  or  defense.  Section 
7452,  C.  Ia  1013.  It  is  manifestly  conceded 
in  this  answer  tbat,  so  far  aa  tbe  lavestora'  \ 


Syndicate  is  concerned,  some  party,  either 
the  plaintiff  or  the  answering  defeodantSk  la 
entitled  to  thfe  relief  sought  in  the  ocmipIaUit. 
Tbe  sole  inquiry  is  as  to  who  Is  entitled  to 
this  relief. 

The  complaint  states  facts  wtaidi  entitle 
Beyer  to  maintain  this  actioa.  This  has  al- 
ready been  held  by  this  court  upon  tbe  appeal 
wherein  the  demurrer  to  tbe  complaint  was 
overruled.  The  facts  themselves  have  also 
been  established  In  previous  litigation,  which 
bad  not  been  determined  when  the  complaint 
in  this  action  was  filed,  but  whidi  was  de- 
termined before  tbe  answers  her^n  were 
filed.  In  the  case  ot  Investors'  Syndicate  t. 
N.  A.  Coal  &  Mining  Co.,  81  N.  D.  230. 
153  N.  W.  472,  this  being  tbe  action  where- 
in the  mortgage  given  to  tbe  InveBtors'  Syn- 
dicate was  defeated,  because  It  was  held 
to  have  been  fraudulently  Issued  as  a  part  of 
a  scheme  to  defraud  the  coal  company  ct 
Its  assets.  It  appears  tbat  no  defense  what- 
ever was  made  by  the  coal  company,  and 
that  tbe  success  of  tbat  litigation  was  due 
to  the  fbct  that  Beyer  Intervened  to  protect 
the  stocfcliolders  of  the  coal  company,  whose 
officers  were  apparently  willing  tbat  It 
should  be  looted.  Hn  tbat  action  tbis  court 
hdd  that  it  was  proper  for  Beyer  to  diam^ 
pion  tbe  Interests  of  the  stockholders  of  the 
North  American  Coal  &  Mining  Company, 
because  its  officers  were  In  a  conspiracy  with 
the  plaintiff  to  prevent  a  defense  being  in- 
terposed,  and  because  their  transactions  In 
giving  tbe  note,  to  which  tbe  Dana  mortgage 
Is  collateral,  and  In  pledging  tbe  assets  of 
tbe  corporation,  were  a  fraud  upon  Beyer 
and  tbe  other  stockholders.  As  between  Bey- 
er and  the  set  of  officers  claiming  to  repre- 
sent the  coal  company,  Beyer's  right  to  the 
relief  asked  for  in  this  complaint  was  con- 
clusively established  In  the '  above  action. 
It  is  true  that  tbe  Dana  mortgage  was  not 
directly  Involved  in  tbat  action,  but  It  is  ad- 
mitted In  tbe  answer  before  us  tliat  tbe 
transfer  of  tbe  Dana  mortgage  to  the  In- 
vestors' Syndicate  was  upon  the  same  con- 
sideration which  supported  tbe  mortgage 
there  Involved,  and  that  tbe  Dana  mortgage 
is  held  as  collateral  to  tbe  mortgage  in- 
debtedness litigated  In  tbat  acti<Mi.  Con- 
sequently the  fraud  wbidi  vitiated  tbe  prin- 
cipal indebtedness  also  destroyed  tbe  col- 
lateral transaction.  Tbe  answer  of  these  de- 
fendants, then,  puts  in  issue  no  Issuable  fact 
upon  which  the  plaintiff's  right  to  maintain 
this  action  depends.  Inasmuch,  however,  as 
it  purports  to  contain  lengthy  allegations  of 
supposedly  new  matter  which  constitutes 
neither  a  counterclaim  nor  a  defense,  It  is 
clearly  demurrable.  Section  7452,  a  L.  1913. 
An  answer  of  this  character  is  not  removed 
from  tbe  operation  of  a  demurrer  because  of 
tbe  fact  that  it  contains  a  denial  of  all 
allegations  except  as  admitted  or  Qualified. 
See  Van  Dyke  v.  Doherty,  6  N.  D.  263,  69 
N.  W.  200;  Kennedy  v.  Dennstadt,  81  M. 
D.  422.  USA  N.  W.  271. 
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l%e  answer  of  thp  Imrestors'  Syndicate 
and  John  B.  Tappien  Is  Identical  wltb  that 
of  the  coal  company,  except  that  It  contains 
BO  prayer  for  relief  whatsoever.  It  amounts 
to  no  more  or  less  than  an  offer  of  Judgment 
(or  the  relief  prayed  for.  Its  purported  al- 
legations of  new  matter,  of  course,  cannot 
amount  to  matters  of  defense  or  counter- 
claim, and  consequently  It  Is  likewise  de- 
murrable. The  appellant  contends  that,  if 
this  pleading  be  considered  as  containing 
complete  admissions  of  the  truth  of  the 
complaint,  the  appellant  should  have  moved 
tot  Judgment  upon  the  pleadings,  instead  of 
demurring.  Under  facts  assumed  by  this 
argument,  a  motion  for  Judgment  on  the 
pleadings  would  be  but  another  way  of  arriv- 
ing at  the  same  result  The  Judgment  for 
the  plalntUf  on  demurrer  would  likewise  give 
him  Judgment  on  the  pleadings. 

In  conclusion,  it  seems  proper  to  observe 
that,  while  this  action  has  been  held  to  have 
been  properly  brought  as  an  Independent 
suit,  the  relief  sought.  In  view  of  the  present 
State  of  the  litigation  between  these  parties 
concerning  the  subject-matter,  characterizes 
this  proceeding  as  being  in  reality  an  an- 
cillary step  for  the  protection  of  the  fruits 
of  the  prior  action  in  which  the  mortgage 
Indebtedness  .to  the  Investors'  Syndicate 
has  been  Invalidated  for  fraud. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 


STATE  ex  reL  McCTJRDY,  State's  Atty.,  v. 
BENNETT  et  al. 

(Supreme  Oourt  of  North  Dakota.     July  14, 
1917.) 

(Syilabui  Iv  i^e  Court.) 
1.  NuxsANOB  «=»85  —  Sttpfbession  of  Disob- 
'   DBBLT  House. 

In  the  absence  of  legislative  enactment  au- 
tboTiiing  the  destruction  of  personal  property 
which  is  kept  and  used  In  connection  with  the 
operation  and  maintenance  of  a  bawdyhoase,  the 
eoort  has  no  inherent  authority  to  order  the  de- 
struction of  such  property  and  has  no  authority 
to  order  the  destruction  of  any  property  con- 
nected with  the  operation  of  a  bawdyhouse. 
The  court  has  the  authority,  under  the  present 
law  defining  bawdyhouses,  prescribing  what  may 
be  done  with  such  houses  and  personal  property 
therein,  to  tal:e  possession  of,  close,  and  keep 
closed  for  the  term  of  one  year,  any  bouse  or 
building  in  which  such  bawdyhouse  is  conducted; 
and  has  anthority  also  to  take  possession  of  all 
personal  proper^  found  thoein  or  on  such 
premises  and  place  it  in  the  possession,  by  its 
order,  of  a  riieriff  or  some  person  appointed  by 
the  court,  to  remain  in  such  possession  for  the 
term  of  one  year;  and  has  also  the  right  and 
authority  to  charge  up  as  costs  in  such  case  the 
expense  of  caring  for  all  such  property  during 
such  time  the  same  is  in  the  possession  or  con- 
trol of  such  persons  as  are  authorized  by  law  to 
take  charge  of  property,  such  as  sheriffs  or  other 
persons  appointed  by  die  oourt 

[Ed.   Note.— For   other  cases,   see  Nuisance, 
Cent  Dig.  §  200.) 


2.   NtnSANCfe    «S>84— STIPFRKSSlbN    or   DlSOKi 

DEsiiY  HousB— Injunctions— Applioatioit. 
Where  the  affidavits  in  support  of  an  appli- 
cation for  injuncti<»i  refer  to  the  nuisance  as 
having  existed,  rather  than  existing,  the  court 
is  not  without  Jurisdiction,  notwithstanding  that 
the  affidavits  do  not  allege  the  present  existence 
of  the  nuisance  at  the  time  of  the  commencement 
of  the  action,  where  the  complaint  in  the  action 
does  allege  that  thie  nuisance  is  existing  at  the 
time  of  the  commencement  of  the  action  and  the 
injunctional  order  is  based  upon  both  the  com- 
plaint and  the  affidavits. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  g|  196-199.] 

Bobinson,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Burleigh 
County ;  W.  h.  Nnessle,  Judge. 

Proceedings  by  the  State  of  North  Dakota, 
on  relation  of  F.  E.  McCurdy,  State's  Attor- 
ney within  and  for  Burleigb  County,  against 
Annie  Bennett  and  John  B.  Bennett  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Beversed  in  part 

Fisk,  Murphy  &  Llnde,  of  Bismarck,  and 
Sullivan  &  Sullivan,  of  Mandan,  for  appel- 
lants. Wm.  Danger,  Atty.  Gen.,  and  F.  B. 
McCurdy,  State's  Atty.,  of  Bismarck,  for  re- 
spondent 

GRACS,  J.  The  complaint  states  a  cause 
of  action  for  Hie  discontinuance  of  a  common 
nuisance,  to  wit  a  bawdyhouse,  alleged  to 
have  been  maintained  at  tbe  time  of  the  com- 
mencement of  the  action  and  prior  thereto  at 
the  place  described  in  the  complaint.  As 
proof  of  the  maintaining  of  the  nuisance,  the 
affidavit  of  the  state's  attorney,  on  Informa- 
tion and  belief,  and  the  affidavit  of  F.  D. 
Watklns,  uiwn  his  own  knowledge,  were  made 
In  support  of  the  injunctional  proceedings. 
The  answer  was  a  general  denial.  Tbe  af- 
fidavlts  also  constitute  the  evidence  In  the 
case,  by  stipulation. 
'[2]  Tbe  first  point  raised  by  the  appellants 
is  that  the  affidavits,  which  by  stipulation 
constitute  the  proof  in  the  action,  were  In- 
sufficient as  a  matter  of  law  to  confer  upon 
the  court  Jurisdiction,  In  that  they  do  not 
show  or  furnish  any  proof  that  any  nuisance 
ever  existed,  or  that  it  was  transpiring,  exist- 
ing, and  being  carried  on  at  tbe  time  of  the 
commencement  of  the  action.  The  main  con- 
tention of  the  parties  In  regard  to  this  as- 
signment of  error  relates  to  the  proposition 
that  there  Is  no  allegation  or  statement  In 
tbe  affidavits  that  a  nuisance  is  in  existence 
or  was  in  existence  at  the  time  of  the  com- 
mencement of  the  action.  In  this  case,  how- 
ever, the  court  In  making  its  injnnctional 
order  bases  Its  order,  not  (mly  cm  the  affidavit 
of  the  state's  attorney  and  F.  L.  Watklns, 
but  also  upon  tbe  verified  complaint  It  will 
be  noticed  that  tbe  complaint  alleges  that  tbe 
nuisance  was  being  maintained  at  the  time 
of  the  commencement  of  tbe  action,  and  this 
is  nowhere  disproved  by  any  competent  tea* 
tlmony,  although  the  same  Is  denied  in  the 
answer;  but,  so  far  as  determining  theques- 
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tton  of  JartodlcUcm  is  concerned,'  the  all^a- 
tlon  in  the  complaint,  taken  together  with 
the  fact  that  there  was  posltlTe  proof  of  the 
existence  of  the  nuisance,  and  these,  taken 
together  with  the  presumption  of  the  con- 
tinuance of  the  niilsance,  It  having  been 
shown  by  competent  proof  that  it  did  once 
exist,  is  sufficient  to  give  the  court  Jaris- 
dlction — and  we  hold  that  the  court  did  bare 
jarisdlction. 

[1]  As  to  the  other  assl^ment  of  error, 
whldi  is  that  the  court  had  no  power  as  a 
matter  of  law  under  our  statute  to  make  an 
order  destroying  the  personal  property  found 
in  the  building  In  which  the  alleged  nuisance 
is  charged  to  have  been  maintained,  is  a  mat- 
ter of  considerable  importance  and  not  easy 
of  solution.  The  statute  referring  to  tuat 
matter  is  found  in  Comp.  Laws  1913,  §§  9644- 
9661,  indusive.  The  main  section,  however, 
is  section  9644.  It  will  be  noticed  by  sncb 
section  that  the  existence  of  snch  nnisance, 
when  it  be  established'  in  either  a  criminal 
or  equitable  action,  upon  the  judgment  of  a 
Jury,  court,  or  judge  having  Jurisdiction,  and 
where  it  is  found  in  any  such  proceeding 
that  such  a  place  is  a  nuisance,  the  sheriff, 
his  deputy,  or  any  constable  of  the  proper 
county,  or  marshal  of  any  city  where  the 
same  Is  located,  shall  be  directed  to  shut  up 
and  abate  such  place  by  taking  possession 
thereof  and  closing  the  same  against  its  use 
by  any  one,  and  keep  the  ^ame  closed  for  the 
period  of  one  year  from  the  date  of  the 
Judgment  decreeing  such  place  to  be  a  com- 
mon nuisance.  Under  this  statute  the  court, 
after  having  found  the  place  under  considera- 
tion in  this  complaint  to  be  a  nuisance,  or- 
dered the  house  to  be  closed  up  for  the 
period  of  one  year  and  all  of  the  personal 
property  therein,  consisting  of  the  list  of 
personal  prc^erty  included  in  the  judgment 
of  the  trial  court,  and  which  it  is  not  nec^ 
essary  to  fully  describe  in  this  opinion,  but 
generally  snch  personal  property  consisted  of 
pictures,  a  piano,  dodc,  heating  stove,  chairs, 
tables,  vases,  beds  and  bedding,  dressers,  com- 
modes, a  victrola,  the  usual  dining  room 
furniture,  the  usual  kitchen  furniture,  and 
also  a  tmnkful  of  cnt  glass  (said  to  be  worth 
about  $500),  and  other  furniture  of  like  na- 
ture destroyed.  Thero  is  no  question  under 
the  statute  but  what  the  court  had  a  right 
to  close  the  house  for  the  term  of  one  year. 
'Nxe  sole  question,  therefore,  remaining  is 
whether  the  conrt  had  authority,  under  its 
Inherent  equltaUe  iwwers,  to  order  the  de- 
struction of  such  property  being  in  the  house 
at  the  time  of  the  continuance  of  the  nuisance, 
and  at  least  most  of  It,  to  some  extent,  sus- 
c^tible  of  use  in  the  eontinuance  and  con- 
duct of  such  nuisance.  All  of  the  personal 
property  is  such  property  as  could  be  used 
for  a  good  and  legitimate  use  and  was  such 
personal  property  of  which  a  legitimate  use 
could  be  made.  It  is  different  from  the  dice 
which  are  used  in  a  dice  game,  poker  chips 
and  gambUn£  devices  or  tables  or  parapher- 


nalia for  which  no  other  beneficial  ase  oould 
be  generally  found,  and  which  would  be 
generally  useless  excepting  in  the  condnct 
and  operation  of  gambling  games  and  devices. 
Our  statute  does  not  provide  that  such  prop- 
erty may  be  destroyed.  Has  the  court,  then, 
the  power  in  the  exercise  ot  its  function  as 
a  court  of  equity,  on  the  grounds  of  public 
policy,  for  the  public  good,  the  moral  welfare, 
the  moral  safety  of  the  community,  and  for 
the  protection  of  the  younger  members  of  the 
community,  bothi  male  and  female,  if  the 
court  concludes  that  such  property  is  beii^ 
nsed  and  persistently  used  to  carry  on  and 
<%>erate  a  nuisance,  to  order  its  destruction? 
We  are  clear  that  the  conrt  has  no  such  inher- 
ent power,  and  the  court  has  such  power  only 
where  conferred  upon  it  by  the  Legislature. 
The  United  States  Supreme  Court  in  the  case 
of  Mugler  v.  State  of  Kansas,  123  U.  S.  GX, 
8  Sup.  Ct  273,  31  L.  Bd.  205,  has  decided 
With  what  branch  of  the  government  the 
police  power  is  lodged,  and  has  determined 
which  branch  of  the  government  has  power  to 
determine  questions  of  police  regulation  so 
as  to  bind  all,  and  has  determined  that  the 
legislative  branch  of  the  government  is  the 
division  of  the  government  with  which  Is 
lodged  the  power  to  determine  what  mies, 
regulations,  and  laws  of  police  power  shall  be 
enacted  and  be  operative.  The  United  States 
Supreme  Court  in  such  case,  speaking  through 
Justice  Harlan,  uses  the  following  language^ 
referring  to  police  powers: 

"Power  to  determine  such  questions,  bo  as  to 
bind  all,  must  exist  somewhere ;  else  society  will 
be  at  the  mercy  of  the  few,  who,  regarding  only 
their  own  appetites  or  passions,  may  be  willing 
to  imperil  the  peace  and  security  of  the  many, 
provided  only  they  are  permitted  to  do  as  they 
please.  Under  our  system  that  power  is  lodged 
with  the  legislative  branch  of  the  government. 
It  belongs  to  that  department  to  exert  what  are 
known  as  the  police  powers  ot  the  state,  and  to 
determine,  primarily,  what  measures  are  appro- 
priate or  needful  for  the  protection  of  the  pub- 
lic morals,  the  public  health,  or  the  public 
safety." 

In  the  case  of  Balch  v.  Glenn  et  al.,  85  Kan. 
736,  reported  in  119  Paa  67,  43  U  B.  A. 
(N.  S.)  1080,  Ann.  Cas.  1913A,  406,  the  foUow- 
Ing  is  found  in  the  syllabus: 

"The  Legislature  of  the  state  may  declare  that 
to  be  a  nuisance  which  is  detrimental  to  the 
health,  morals,  peace,  or  welfare  of  its  dtizens, 
and  may  confer  power  upon  local  boards  or 
tribunals  to  exercise  the  police  i>ower  of  the 
state  when  in  the  judgment  of  such  tribunals 
the  conditions  exist  which  the  Legislature  has 
declared  constitute  such  nuisance." 

We  think  it  is  well  settled  that  the  power 
to  declare  what  is  a  nuisance  tmd  to  »iact 
or  bring  into  existence  laws,  regulations,  pow- 
ers, and  remedies  to  destroy  such  ni^sanca 
rests  primarily  with  the  legislative  branch  of 
the  governm^it.  Our  Legislature  has  de- 
clared, for  Instance,  that  places  where  Intoxi- 
cating liquors  are  kept  for  sale,  or  a  place 
to  which  persons  resort  to  drink  intoxicat- 
ing liquors,  are  a  nuisance,  and  has  author- 
ized the  abatement  of  such  nnisance  and  in 
connection    tberewltti    authorized    the  d^ 
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structlon  of  any  liquors  fonnd  vpoa  auch 
place.  It  has  also  declared  that  tbei  keeping 
and  maintaining  of  a  place  where  gambling 
Is  carried  on  Is  a  nuisance,  and  has  author- 
ized the  discontinuance  of  such  nuisance  and 
the  destruction  of  all  gambling  am>aratns 
connected  with  such  place.  Our  Legislature 
has  also  enacted  a  law,  b^ng  section  06M, 
Gomp.  Laws  191S,  which  defines  bawdyhooses 
and  declares  them  to  be  a  nuisance,  and  au- 
thorizes any  place  or  house  of  ill  tame,  as- 
signation, or  prostitution,  maintained  as  a 
place  to  whidi  persons  may  resort  or  visit  lor 
unlawful  sexual  intercourse;  to  be  abated  and 
closed  up  for  a  period  of  one  year,  and  also 
authorized  the  officer  to  take  possession  of 
all  personal  property  found  on  such  xwemises 
and  hold  the  possession  of  such  premises 
and  keep  the  same  closed  until  final  }udgm«it 
Is  entered,  or  until  the  possession  of  the  same 
shall  be  disposed  of  by  an  order  of  the  court 
or  Judge  upon  a  heaiipg  had  before  it  for 
such  purpose.  This  is  the  expression  of  the 
Legislature  upon  this  sol^ect,  and  confers 
the  only  iwwer  relative  to  such  subject  which 
the  courts  may  exercise.  In  the  law  enacted 
by  the  legislature  relating  to  bawdybouses 
)t  does  not  authorize  the  destructloD  of  the 
property,  and  until  the  Legislature  enacts 
such  a  law  tlie  courts  are  without  the  -inher- 
ent power  to  order  the  destruction  of  property 
used  In  the  maintenance  of  a  bawdyhouse. 
Hie  court  can  order  that  all  such  property 
shall  be  taken  possessioa  of  by  a  sheriff  or 
other  puk^uc  officer,  whether  the  same  is  real 
or  personal  property,  and  retained  In  the 
possession  of  such  public  officer  or  other  per- 
son appointed  by  the  court  by  its  order,  for 
the  full  term  of  one  year,  and  may  also  order 
that  the  expenses  for  holding  and  caring  for 
such  property  during  the  year  to  be  taxed  as 
a  part  of  the  costs  in  the  action.  This  is  as 
far  as  the  Legislature  has  gone,  and  the 
court  is  not  authorized  to  go  any  farther,  in 
view  of  the  fact  that  the  power  to  enact  laws 
upon  such  subject  and  to  make  regulations 
concerning  the  abatement  of  such  nuisance 
and  the  disposition  of  the  property  connected 
with  such  nuisance  and  what  may  be  done 
to  abate  such  nuisance  is  lodged  wholly  and 
entirely  with  the  liCgislature. 

The  case  of  State  ex  rel.  Robertson  v.  Lane 
et  aL,  126  Minn.  78,  147  N.  W.  951,  52  L.  R. 
A.  (N.  S.)  032,  Ann.  Gas.  1016I>,  649,  holds 
that  the  court  may  order  the  destruction  of 
property  used  in  the  maintenance  of  a  bawdy- 
house.  The  Legislature  of  Minnesota,  how- 
ever, has  enacted  a  statute  directly  upon  this 
subject,  authorizing  the  destruction  of  this 
property  when  so  used.  They  do,  however. 
In  such  case  say  that  ectuity  could  have  dealt 
'with  the  property  in  any  way  reasonably  nec- 
essary to  suppress  the  nuisance,  meaning 
thereby  that  the  court  of  equity  could  have 
assumed  any  powers  it  saw  fit  to  destroy  the 
nuisance,  even  In  the  absence  of  a  statute. 
We  do  not  believe  such  holding  Is  sound  as 


applied  to  nuisances  and  pn^>earty  of  the 
character  here  Involved  in  view  of  the  fact 
that  the  power  to  deal  wltb  oommom  nnlaane- 
e»  and  to  enact  laws  defining  them  and  for 
their  dtsconUnuance  and  the  di4>esit)oa  ot 
property  connected  therewith  and  its  destruc- 
tion, if  necessary  to  abate  sach  nuisanee,  is 
lodged  wholly  and  entirely  in  Uie  legislative 
branch  of  government,  as  i»  cleaiiy  shown 
from  the  oondusioa  readied  by  the  United 
States  Supreme  Court  in  the  case  vwferred  to 
— and  there  a>e  many  other  cases  to  the  same 
point  and  of  like  import 

The  Judgment  of  the  district  court  is  re- 
versed in  so  far  as  it  otdors  the  destructton 
of.  the  property  mentioned  and  set  forth  in 
its  flndtags  of  fact  and  decree. 

BOBINSON,  J.  (dissenting  In  part).  Ibis 
is  an  a{H)eal  fnxu  a  Judgment  or  order  whi<^ 
is  to  the  effect  that  the  defendants  have  kept 
in  BlsmardE  a  bawdyhouse,  and  that  the 
sheriff  take  possession  at  the  house  aqd  keep 
it  securely  locked  for  one  year  and  destroy 
all  the  stoves,  beds,  furniture  and  furnishings 
of  the  house,  amounting  to  the  value  of  $2,- 
000  or  $3,00a  The  proceeding  was  commenc- 
ed by  warrant  or  order  signed  by  the  Judge, 
directing  any  sheriff,  constable,  or  policeman 
to  take  possession  of  the  house  and  to  lock 
and  hold  the  same  with  all  the  personal  prop- 
erty therein. 

If  the  judgmoit  is  valid,  then  the  most 
innocent  party  in  Bismarck  may  be  charged 
with  the  keeping  of  a  bawdyhouse  and  at 
any  moment  of  the  day  or  night  he  may  be 
thrown  out  of  his  house  and  home  and  have 
It  locked  up  and  his  property  destroyed. 
Such  a  procedure  is  unknown  to  the  common 
law,  and  it  is  -unknown  to  common  sense  and 
common  reason.  It  leads  to  the  destruction 
of  civil  liberty,  the  burning  of  Salem  witches, 
and  the  persecution  of  those  who  do  not  think 
as  we  do. 

In  Blackstone  we  read  that  a  man's  house 
is  his  castle  wherein  he  may  defy  even  the 
monarch,  but  under  the  spell  of  modem  re- 
form, if  some  irresponsible  detective,  work- 
ing for  bis  dirty  fee,  makes  affidavit,  whether 
true  or  false,  charging  a  person  with  the 
keeidng  of  a  bawdyhouse,  then  a  party  may 
be  thrown  out  ot  his  house  and  the  house  and 
all  the  property  destroyed,  and,  as  in  this 
case,  it  may  all  be  done  in  a  summary  man- 
ner and  without  a  trial  by  Jury. 

And  still  the  Constitution  provides:  The 
right  of  trial  by  Jury  shall  be  secured  to  all 
and  shall  remain  inviolate.  Under  constitu- 
tional law,  before  the  courts  may  hang  a 
man  or  send  him  to  state's  prison  or  throw 
him  out  of  his  house  or  destroy  his  property, 
they  must  give  him  a  trial  by  Jury.  The 
right  of  trial  by  Jury  la  a  thousand  times 
more  sacred  than  the  right  to  abate  forbid- 
den houses  and  to  destroy  property.  Indeed 
the  Constitution  contains  nothing  to  warrant 
the  destruction  of  property,  and  it  does  pro- 
tect property  to  the  same  extent  that  it  pro- 
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tects  life  and  liberty.  It  reads:  All  men  are 
by  nature  equally  free  and  Independent  and 
have  certain  inalienable  rights,  among  wbich 
are  tbose  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing,  and  protecting 
property  and  reputation,  and  pursuing  and 
obtaining  safety  and  happiness.  The  right 
of  trial  by  jury  shall  be  secured  to  all  and 
shall  reowln  Inviolate.  No  i>erson  shull  be 
compelled  In  any  crtmlnal  case  to  be  a  wit- 
ness against  himself,  or  be  deprived  of  Ufe, 
liberty,  or  property  without  due  process  of 
law.  Excessive  bail  shall  not  be  required  nor 
excessive  fines  imposed,  nor  shall  cruel  or 
nnusual  punishment  be  inflicted.  The  right 
of  the  people  to  be  secure  In  their  persona, 
houses,  papers  and  effects,  against  unreason- 
able searches  and  seizures  shall  not  be  vio- 
lated. All  courts  shall  be  open,  and  every 
person  for  any  injury  done  him  In  bia  lands, 
goods,  person,  or  reputation  shall  have  a 
remedy  by  due  process  of  law  and  right  and 
justice  administered  without  sale,  denial,  or 
delay.  These  are  among  the  most  sacred  pro- 
visions of  the  Constitution.  They  cannot  be 
too  often  repeated.  It  were  well  to  commit 
them  to  memory  and  to  repeat  them  morning 
and  evening  as  we  do  the  Lord's  Prayer  and 
the  Ten  Commandments.  The  action  is  under 
chapter  58,  Laws  of  1911,  which  was  House 
'  Bill  No.  136.  At  the  dose  of  the  session  the 
bill  was  rushed  through  and  passed  without 
reading  or  discussion,  contrary  to  the  Con- 
stitution. The  act  declared  every  bawdy- 
house  to  be  a  common  nuisance,  to  abate 
which  an  action  may  be  commenced  by  any 
person  In  the  name  of  the  state,  and  that 
at  the  commencement  of  such  action,  on  an 
affidavit  stating  the  ofTense,  the  judge  must 
grant  an  Injunction  and  issue  a  warrant  com- 
manding the  officer  to  take  possession  of  the 
bouse  and  to  securely  lock  and  hold  the  same 
to  abide  the  final  judgment  Then  It  is  pro- 
vided that  a  final  judgment  against  the  ac- 
cused shall  direct  the  officer  to  shut  up  and 
abate  the  place  and  to  keep  the  same  securely 
closed  for  one  year. 

The  statute  contains  nothing  to  warrant 
the  destmction  of  personal  property,  and.  If 
It  did,  it  would  be  clearly  void,  and  it  Is 
void  In  declaring  a  house  to  be  a  public  nui- 
sance when  in  fact  It  may  not  be  a  nuisance. 
A  house  may  be  a  public  nuisance  when  It 
overhangs  the  street  or  when  It  becomes  a 
worthless  firetrap  and  a  menace  to  the  city, 
but  shall  we  say  that  the  McKenzie  Hotel  is 
a  common  nuisance,  and  that  it  should  be 
closed  tor  one  year  by  reason  of  the  fact  that 
to  some  extent  it  is  or  may  be  used,  as  all 
hotels  are  used,  for  gambling,  drinking,  and 
forbidden  love?  Shall  we  say  that  the  grass 
and  parks  are  nuisances  to  be  destroyed  be- 
cause of  use  in  that  way?  Shall  we  say  that 
on  mere  affidavits  and  without  trial  by  jury 
any  party  may  be  turned  out  of  bis  house 
and  deprived  of  his  liberty  and  piopeityl 
Even  Shylock  disdained  to  beg  for  Ufe  with- 


out bis  property.  He  aaM:  Ton  take  my 
Itf^  when  you  do  take  the  means  whereby  I 
Uve. 

There  is  nothing  in  the  record  to  show  that 
the  house  in  question  is  a  nuisance.  For 
aught  that  appears  from  the  affidavits,  It  may 
be  one  of  the  nicest  and  best  and  most  se- 
duded  houses  in  the  town.  When  a  party  of- 
fends against  the  law  be  may  be  punished 
by  the  law  and  as  provided  by  the  law,  bat 
not  by  destroying  his  property  or  dispossess- 
ing him  of  lands  or  houses  or  home.  The 
act  in  question  Is  void.  The  judgment  Is  void, 
apd  It  should  be  reversed. 


TUSKO  et  ux.  v.  STUDT  et  aL 

(Supreme   Court   of  North   Dakota.     July   9, 
1917.) 

fSyllabut  &y  the  Court.) 

1.  Homestead    «=»118(2)  —  Convetakce— In- 
cumbbance. 

The  homestead  of  a  married  person  cannot 
be  conveyed  or  incumbered,  unless  the  instru- 
ment by  which  it  is  conveyed  or  incmubercd  is 
executed  and  acknowledged  by  both  husband 
and  wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §i  203,  204.] 

2.  HomsTXAD  «s»119— Vkrdob  and  Pubohas- 
KB  ®=>239(9)— MOBTGAQE— VALinriT. 

Where  the  husband  executes  a  mortgage 
upon  the  homestead  without  the  wife  joining  in 
such  execution  or  acknowledging  such  mortgage, 
and  another  person  fraudulently  signs  her  name 
to  such  mortgage,  and  her  purported  acknowl- 
edgment of  the  mortgage  is  also  a  fraud,  such 
mortgage  is  void  and  of  no  effect,  and  is  not  a 
lien  upon  the  homestead  even  in  the  bands  of 
an  innocent  purchaser  for  value  and  without 
notice,  .and  even  though  the  mortgage  and  the 
execution  thereof  in  ever^  way  appeared  regular 
up(m  the  face  of  such  instrument. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §|  210-214;  Vendor  and  Purchaser, 
Cent  Dig.  §  595.] 

3.  acknowledomert  «s»65,  62(2)— notabiai. 
Cebtificatb— Pbesumption. 

A  certificate  of  acknowledgment  of  a  no- 
tary public,  regular  on  its  face,  raises  a  strong 
presumption  of  due  and  proper  execution ;  the 
same,  however,  may  be  impeached  by  clear  and 
condusive  testimony  of  a  positive  character. 

[Ed.  Ts^ote. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  §§  278-288,  346.] 

4.  ACKi'tOWLEDOMENT       ®=>62(2)    —    NOTABIAL 

Cebtificate— Evidence. 
Evidence  concerning  the  genuineness  of  the 
notary's  certificate  attached  to  the  mortgages 
and  instruments  in  question  examined,  and  held 
to  clearly,  conclusively,  and  positively  show  that 
such  notarial  certificate  was  conceived  in  fraud 
and  executed  in  a  fraudulent  manner,  and  that 
the  same  was  void. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment Cfent  Dig.  I  346.] 

Appeal  from  District  Court,  Mortmi  Coun- 
ty; J.  M.  Hanley,  Judge. 

Action  by  Ga>rge  Xusko  and  another 
against  Otto  Studt  and  another.  From  a 
judgment  for  platatlffa,  defendants  appeaL 
Affirmed. 


«s»ror  other  eases  see  same  topio  and  KBY-NUMBBR  In  all  Key-Numbered  QIgesU  and  Indexea 
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B.  W.  Shaw,  of  Mandan,  and  P.  8.  Jimgan, 
of  Hebron,  for  appellants.  Halpem  dc  Moses, 
of  Hebron,  and  J.  K.  Murray,  of  Mott,  tor 
reqxmdents. 

ORACB,  J.  The  action  ia  a  atatntory  one, 
brought  by  George  Yuafco  and  Anna  Ynsbo, 
husband  and  wU«,  to  determine  adverse 
claims  and  aulet  tbe  Utle  In  tbe  plaintiffs  to 
tbe  following  described  real  estate,  situated 
In  Morton  county,  K  D.,  to  frit:  Tbe  north 
half  of  the  northwest  quarter,  tbe  southwest 
quarter  of  the  northwest  quarter,  and  the 
northwest  quarter  of  the  northeast  quarter, 
all  In  section  26,  township  137,  range  90,  and 
containing  160  acres,  more  or  less.  The  com- 
plaint is  In  the  statutory  iorta. 

The  defendants  by  their  separate  answers 
and  counterclaims,  allege  the  existence  off 
th^  respective  liens  upon  the  property  ln-> 
Tolved  by  reason  of  two  aUeged  mortgages, 
one  to  Otto  Studt  for  91,000,  and  the  other 
to  K>.  H.  Kettler  for  |150;  and  defcAidants 
by  their  separate  answers,  demanded  the 
fore<il06ure  of  such  mortgages. 

Plalntlffa,  by  their  amended  reply,  denied 
that  Anna  Tusko,  wife  of  the  plaintiff  Oeorge 
Xusko  ever  executed  or  acknowledged  the 
mortgagee  in  queMon,  or  tbe  notes  secured 
by  said  mortgages,  and  alleged  that  'Anna 
Yusko,  vrtfe  of  George  Tusko,  never  author^ 
ized  the  execution  of  said  notes  and  mort- 
gages by  any  other  person  whataotfrer,  and 
furtlier  alleged  that  long  prior  to  said  pur- 
ported execution  of  said  notes  and  mort- 
gages, and  at  the  time  of  the  said  execution 
of  the  notes  and  mortgages,  the  said  plain- 
tiffs were  husband  and  wife,  and  were  living 
together  with  their  family  upon  the  land  In- 
volved herein,  and  were  occupying  the  same 
as  a  homestead  under  the  laws  of  the  state 
of  North  Dakota,  and  have  at  all  times  since 
the  said  date  continuously  lived  upon  and 
occupied,  and  still  do  live  upon,  the  land  in- 
volved, and  occupy  the  same  as  a  homestead 
under  the  laws  of  the  state  of  North  Dakota, 
that  the  said  purported  mortgages  are  not 
liens  against  the  said  real  estate,  and  that 
tbe  same  are  void. 

Tbe  facts  appear  to  bet  as  follows:  On  the 
20th  day  of  December,  1909,  the  plaintiff 
George  Yusko,  together  with  a  daughter,  An- 
nie Yusko,  executed  and  delivered  to  tbe  de- 
fendant Otto  Studt  a  real  estate  mortgage 
for  the  sum  of  $1,000  with  interest  at  10  per 
cent,  per  annum,  which  mortgage  covered 
and  described  the  said  land,  l^e  mortgage 
was  filed  on  the  23d  day  of  December,  1909, 
in  the  office  of  the  register  of  deeds  of  Mor- 
ton county,  N.  D.  On  the  20th  day  of  De- 
cemb^,  1000,  the  plaintiff  George  Ynsko,  and 
his  daughter,  Annie  Yusko  executed  and  de- 
livered to  the  defendant  Bl  H.  Kettler  a  real 
estate  mortgage  covering  the  premises  In  ques- 
tion, securing  the  sum  of  $150,  with  Interest 
at  10  per  cent.,  which  mortgage  was  filed 
for  record  on  tbe  23d  day  of  December,  1900, 
in  the  office  at  the  neglsbar  «f  deeds  of  Mor- 


ton county,  N.  D.  The  plaintiff  Anna  Ynsko, 
wife  of  the  plaintiff  Geor^  Yusko,  did  not 
execute,  deliver  or  acknowledge  either  of  tlie 
said  mottgages,  and  she  bad  no  knowledge 
of  their  execution  and  delivery  at  the  time 
they  were  executed  and  delivered,  and  re- 
ceived n<me  of  the  proceeds  of  8U(fli  mort- 
gages. The  premises  in  question  did  not  ex- 
ceed in  valne  $6,000,  nor  in  extent  more  than 

160  acres,  and  was  the  Iega>  homestead  un- 
der the  laws  of  the  state  of  North  Dakota  of 
Geoi'ge  Ynsko '  and  Anna  Yusko,  his  wife. 
On  the  18th  day  of  Dece&nber,  1912,  George 
Yusko  and  Anna  Yusko,  his  wife,  executed  a 
mortgage  to  Joe  Wormeckl  for  $837  covering 
the  land  in  question,  which  sum  of  $387  was 
used  by  George  Yusko  in  paying  interest  on 
the  $1,000  mortgage.  At  the  time  the  plain- 
tiffs borrowed  the  money  from  Wormeckl  the 
■first  mortgage  was  about  to  be  foreclosed, 
and  Anna  Tusko,  the  wife,  at  the  time  she 
signed  the  mortgage  for  $337,  with  which  tlie 
interest  on  the  $1,000  mortgage  was  paid,  did 
so  under  the  belief  that  the  $1,000  mortgage 
was  a  valid  mortgage,  according  to  her  tes- 
timony as  shown  on  pages  77  and  78  of  the 
transcript 

[1]  The  law  Is  well  settled  In  this  state  as 
to  the  manner  in  which  a  homestead  may  be 
conveyed,  transferred,  or  incumbered,  both 
by  statutory  law  and  the  decisions  of  this 
court  Section  5608,  Compiled  Laws  of  1918, 
provides: 

"The  homestead  of  a  married  i:«r8on  cannot 
be  conveyed  or  incumbered,  unless  the  instru- 
ment by  which  it  is  conveyed  or  incumbered  is 
executed  and  acknowledged  by  botli  husband 
and  wife." 

See  Basmnssen  v.  Stone,  80  N.  D.  451,  152 
N.  W.  809;  Severtson  v.  Peoples,  28  N.  D. 
382,  148  N.  W.  1054;  Swingle  y.  Swingle, 
162  N.  W.  912  (not  yet  ofllciaUy  reported). 
Sllander  v.  Gronna,  15  N.  D.  552,  108  N.  W. 
644,  125  Am.  St  Rep.  616;  Gaar,  Scott  &  Oow 
V.  CoUln,  15  N.  D.  622,  110  N.  W.  81;  Helge- 
bye  V.  Dammen,  13  N.  D.  167,  100  N.  W.  245; 
Mandan  Merc.  Co.  v.  Sexton,  29  N.  D.  602, 

161  N.  W.  780,  Ann.  Cas.  1917 A,  67;  Dieter 
▼.  Fralne,  20  N.  D.  484,  128  N.  W.  684. 

[2-4]  The  testimony  in  the  case  at  bar  con- 
dnslvely  shows  that  neither  tbe  mortgage  to 
Stndt  nor-  the  mortgage  to  Kettler  was  sign- 
ed by  the  wife,  but  was  signed  by  the  hus- 
band and  his  daughter  Annie.  The  $1,000 
mortgage  and  the  $150  mortgage,  and  the 
notes  accompanying  them,  were  shown  to  the 
witness  Annie  Yusko,  Jr.,  while  she  was  tes- 
tilling,  and  she  positively  identified  her 
signature  thereon,  and  stated  that  It  was 
her  handwriting,  and  she  said  she  signed  tbe 
name  of  Anna  Yusko  to  the  Instrument  She 
said  that  all  the  papers  were  signed  In  a 
lumber  yard  before  Mr.  Ointsler,  and  were  all 
done  at  one  time.  She  denied  that  her  mother 
liad  ever  told  her  to  sign  the  mortgage  for 
her.  In  answer  to  the  question,  "Did  yon 
tmnk  you  were  signing  her  name  or  yours?" 
she  said,  ."My  name."    She  further  testified 
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that  OlBtEler,  the  notary  pnbUc,  told  her  to 
sign  her  own  name.  The  testimony  of  Mrs. 
Anna  Tusko,  Sr.,  the  wife,  after  the  ex- 
amination of  the  mcHrtgages,  la  positively  that 
she  did  not  sign  such  InBtroments.  Bhe 
Identified  tlie  writing  theteon  as  that  of  her 
daughter.  She  positively  denies  giving  her 
daughter  any  authority  to  sign  her  name,  and 
denies  ever  appearing  before  a  notary  publia 
The  testimony  of  George  Yusko,  the  husband, 
la  of  the  same  positive  character;  that  the 
notary  public,  Glntzler,  who  toc^  the  ac- 
knowledgments, knew  that  the  person  sign- 
ing the  mortgages  with  George  Yusko  was  bis 
daughter,  and  not  his  wife.  His  testimony 
further  shows  that  the  papers  in  question 
were  signed  by  the  daughter  at  the  sugge»- 
tioa  of  Mr.  Glntzler,  the  notary  public,  in- 
stead of  the  wife,  who  was  sick. 

The  state  of  the  testimony  is  conclusive 
that  the  daughter  signed  the  papers,  and  not 
the  wife,  and  tliat  Glntzler,  the  notary  pubUc, 
knew  tills  fact,  and,  Iiavlng  knowledge  there- 
of, took  the  acknowledgments.  Such  testlino- 
ny  proves  conclusively  that  the  wife,  Anna 
Ytisko,  never  executed,  delivered,  or  acknowl- 
edged any  of  the  Instruments  Involved  in  this 
case,  and  in  no  manner  conveyed,  incumbered, 
or  transferred  her  homestead  right,  so  far 
as  the  actual  execution  and  acknowledgment 
of  any  instruments  are  concerned. 

Considering  the  certificate  of  acknowledg- 
ment of  the  notary  public,  it  is  a  well-estab- 
lished rule  that  such  certificates  cannot  be 
impeached,  unless  the  testimony  bearing  on 
the  impeachment  is  clear  and  convincing. 
The  certificate  ot  acknowledgment  of  a  notary 
public,  regular  on  Its  face,  raises  a  strong 
tnresumptlon  of  due  and  proper  execution,  and 
cannot  be  impeached,  except  by  clear  and 
conclusive  testimony  of  a  positive  character. 
In  this  case  the  testimony  clearly  and  oon- 
dnsively  shows  that  the  certificate  of  the 
notary  is  false.  The  testimony  as  a  whole 
so  clearly,  strongly,  and  convincingly  proves 
this  that  there  remains  no  element  of  uncer- 
tainty and  doubt  The  testimony  not  only 
conclusively,  proves  that  the  certificate  of  the 
notary  public  Is  untrue  and  false,  but  that 
the  notary  poMlc,  Glntzler,  knew  of  his  own 
knowledge  that  the  certificate  was  untrue 
and  false  at  the  time  that  he  made  the  same. 
It  follows,  therefore,  as  far  as  the  wife  la 
concerned,  she  never  executed  and  acknowl- 
edged any  of  the  instruments  in  question,  and 
the  notajrlal  certificate,  which  purports  to 
certify  that  she  did,  is  untrue,  false,  and 
fraudulent,  and  of  no  efFect  whatever,  as 
affecting  her  interest. 

The  only  <^er  point  necessary  to  consider 
is  whether  the  wife,  by  executing  the  mort- 
gage to  Wormecki  together  with  her  husband, 
with  which  to  procure  mmey  to  pay  the  in- 
terest on  the  mortgage  which  was  abont  to 
be  foreclosed,  amounts  to  a  ratification  of 
such  mortgage,  where  snc^  mortgage  for 
1337  recites  that  It  Is  subject  to  a  mortgage 
ot  $1,000  to  Otto  Stodt   The  testimony  aboWB 


that  the  91,<I00  mortgage  was  about  to  be 
foreclosed.  It  farther  shows  that,  at  the 
time  that  the  wUe  executed  the  $337  mort- 
gage with  which  to  procure  money  for  the 
husband  to  pay  interest  oa  the  $1,000  mort- 
gage, she  believed'  the  $1,000  mortgage  a 
valid  mortgage,  and  did  not  know  of  her 
rights,  and  did  not  Icnow  that  the  $1,000 
mortgage  was  void,  for  the  reason  that  she 
had  not  execnted  and  acknowledged  it  In  the 
manner  presorlbed  by  law.  Xlie  testimony 
also  shows  that  the  wife  was  greatly  con- 
cerned about  losing  her  home,  and  that  she 
was  laboring  nnder  much  stress  of  mind  in 
this  regard. 

In  order  that  the  act  of  the  wlfb  In  this 
case,  by  Joining  in  the  axecotlon  of  the  valid 
mortgage  for  $337  to  Wormecki,  should 
amount  to  a  ratification  of  the  void  mort- 
gages, such  act,  and  all  of  her  acts  relative 
thereto,  would  have  to  be  done  with  fall 
knowledge  of  all  her  rights,  and  fnll  knowl- 
edge of  all  material  facts  affecting  her  home- 
stead right,  and  then,  after  having  sudi  fall 
knowledge  of  all  her  rights,  and  of  all  ma- 
terial facts,  If  she  should  then  freely,  will- 
ingly, and  knowingly  do  the  acts  which  tend- 
ed toward  ratification  of  the  void  tnstrnment, 
she  might  in  all  probaMlity  thus  waive  her 
homestead  right.  At  the  time  0(f  the  execu- 
tion of  the  $337  mortgage  with  which  money 
was  procured  by  which  the  husband  paid  the 
interest  oa  the  $1,000  mortgage,  the  wife  had 
no  knowledge,  according  to  her  testimony, 
that  the  mortgages  were  void.  Her  testi- 
mony Is  to  this  effect  The  wife's  testimony 
conclusively  shows  that  she  did  not  know  but 
that  the  $1,000  mortgage  was  a  valid  mort- 
gage, and  did  not  know  of  her  homestead 
right  at  the  time  she  executed  the  $337  mort- 
gage.   She  was  asked  the  following  questions: 

"Q.  Did  you  know  at  that  time  what  the  law 
was  about  mortgages  in  this  state?  A.  No;  I 
did  not  know  what  the  law  was.  I  thought  the 
mortgage  was  good,  and  it  mokes  me  nervous. 
I  thought  we  lose  our  home.  Q.  Did  yon  know 
at  that  time  that  you  would  have  to  sign  the 
mortgage  in  order  to  make  it  good?  A.  No;  I 
thought  the  mortgage  was  all  right  Q.  Did 
you  know  at  that  time  that,  in  order  to  make 
the  mortgage  good,  you  had  to  sign  it?  A. 
No ;  I  thought  the  mortgage  was  good.  Q.  You 
at  that  time  knew  that  you  did  not  sign  it?  A. 
I  knew  I  did  not  sign  my  name,  but  I  thought 
it  was  good.  Q.  When  did  you  first  find  out 
tliat  the  mortgage  which  you  did  not  sign  was 
no  good?  A.  The  first  time  I  came  to  Mr. 
Halpern.  Q.  When  was  that?  A.  The  4th  of 
June,  this  year." 

At  the  time,  therefore,  that  she  signed  the 
$337  mortgage,  she  did  not  bave  full  knowl- 
edge of  her  rights,  and  of  all  mateilal  facts 
whldli  it  is  necessary  she  should  have  at  the 
time  of  signing  audi  mortgage,  in  order  that 
her  signing  may  have  liad  the  efCact  of  a  rati- 
fication of  such  mortgage  or  mcntgages.  See, 
in  this  ccmnectlon,  section  9987,  Compiled 
Laws  of  1913.  As  to  the  redtai  in  the  sub- 
sequent valid  instmment  not  being  a  ratifica- 
tion, see  Hancodk  ▼.  Herrlck,  3  Aris.  247,  29 
Pac.  18;  HowbU  t.  UeCiie^  8fl  Kan.  636, 14 
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Pac.  257,  BO  Am.  Bap.  SM;  95  Am.  St  Hep. 
911,  note. 

In  this  case  the  $1,000  mortgage  and  the 
1150  mortgage  were  void  because  of  the 
premises  covered  by  stich  mortgage  being  a 
homestead;  and  snch  mortgages  not  having 
been  executed  and  acknowledged  by  the  wife 
as  required  by  law,  and  the  execution  of  the 
sabsequent  valid  mortgage  for  $337  being 
with  no  knowledge  or  notice  by  the  wife  at 
that  time  of  her  rights  concerning  the  homa- 
stead,  a  xecltal  in  such  valid  mortgage,  stat- 
ing that  it  was  subject  to  such  void  mortgage 
Or  mortgages,  constituted  no  ratlflcatlon  of 
the  void  mortgages.  Seiffert  &  Co.  t.  Hart- 
weU,  94  Iowa,  676.  63  N.  W.  333,  68  Am.  St 
Rep.  413. 

The  judgment  of  the  lower  court  is  in  all 
things  affirmed,  with  costs. 


OlilNSKI  V.  EOWALSKIM  et  al. 

(Supreme  Court  of  North  Dakota.     July  10, 
1917.) 

(Bylldlmt  by  ilie  Court,) 

ElQHWATB         e=>68  — BSTABLIBBUBNT  — IV- 
PB^ACmcEKT. 

Where  a  section  line  highway  has  been  for 
many  years  located,  graded,  and  established  with 
due  care  and  in  manifest  good  faith,  it  may  not 
be  impeached  without  dear  and  convincing  proof 
of  error. 

(Bid.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  226-233.] 

Am>eal  from  District  Court,  Walsh  County; 
W.  J.  Kneeshaw,  Judge. 

Action  by  Frank  GUnskl  against  James 
Kowalskim  and  othefrs.  From  a  Judgmextt 
for  defendants,  plalntlir  appeals.    Affirmed. 

Bangs  &  Bobbins,  of  Orand  Forks,  for  ap- 
pellant H.  O.  De  Pny,  of  Orafton,  tor  re- 
spondents. 

ROBINSON,  J.  The  plaintiff  owns  certain 
land  extending  for  half  a  mile  on  the  west 
Side  of  the  highway  between  sections  2  and 
8  in  township  156,  range  62.  He  claims  that 
the  hl^way  as  laid  out  and  graded  is  out  of 
line,  and  that  it  takes  from  his  land  a  strip 
from  two  to  four  or  more  rods  wide,  for 
which  he  demands  damages.  He  appeals 
from  the  Judgment  and  findings  of  the  trial 
court,  which  Is,  In  effect  that  the  certain 
line  of  the  public  highway  between  secticxis 
2  and  S  does  not  encroach  upon  the  land  of 
the  plalntlfl,  situated  In  section  3,  and  that 
the  highway  is  whoUy  to  the  east  of  a  line 
two  rods  west  of  the  true  section  line  be- 
tween said  sectl(»i8. 

It  appears  that  some  20  years  ago  the  loca- 
tion of  the  same  line  was  in  dilute,  and 
that  several  surveys  were  made)  for  the  pur- 
po^  of  establishing  the  true  line,  and  that 
the  highway  for  many  years  graded,  used, 
and  established  is  located  according  to  care- 


ful surreiys  made  by  the  oounty  snrveyor  and 
others.  While  it  is  not  possible  to  prove  to 
an  absolute  certainty  the  correctness  of  the 
surveys,  and  the  grading  and  location  of  the 
section  line  highway,  yet  it  is  certain  that 
it  was  all  done  in  good  faith,  and  with  card 
and  caution,  and  by  competent  surveyors, 
and  this  court  is  in  no  i)ositlon  to  undo  It 
without  risking  a  grave  error.  The  burden 
of  proof  was  on  the  plaintiff,  and  the  evi- 
dence does  not  show  that  the  trial  court  was 
wrong.  There  is  nothing  to.  be  gaineid  by  a 
discussion  of  this,  and  there  is  no  reason 
for  protracting  the  dispute. 

The  findings  are  well  sustained,  and  the 
Judgment  is  affirmed. 


MEMORANDUM  DECISIONS. 


DB  COSTER  V.  JOBGENSON.    (No.  20334 

g20].)  (Supreme  Court  of  Minnesota.  June 
t,  1917.)  Appeal  from  District  Court 
Cottonwood  Cobntyj  L.  S.  Nelson,  Judge.  Ao 
tion  byW.  T.  De  Coster  against  O.  O.  Jorgen- 
Ron.  From  an  order  gnintine  defendant's  mo- 
tion to  set  aside  the  default  htdnaent  obtained 
against  him,  and  to  permit  defenoant  to  answer, 

SlaintifTs  assignee,  Ida  J.  Stucker,  appeals.  Or- 
er  affirmed.  N.  Ii.  Glover,  of  Windom,  for  ap- 
pellant. Seager  &  Seager,  of  St  James,  for 
respondent 

P£!B  CURIAM.  PkintifTs  assignee  appeals 
from  an  order  granting  a  motion  of  defendant 
to  set  aside  a  default  Judgment  obtained  against 
him  by  plaintitF,  and  to  permit  defendant  to  an- 
swer. The  Judgment  was  entered  September  80, 
1016,  and  the  motion  by  defendant,  under  G.  S. 
1013,  I  7786,  to  set  it  aside  on  the  ground  that 
it  was  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect  was 
made  November  8,  10l6.  The  principal  grounds 
up*n  which  a  reversal  is  asked  are:  (1)  That 
the  court  below  abused  its  discretion  in  grant- 
ing the  relief;  (S)  that  there  was  no  authority 
under  section  7786  to  relieve  defendant  from  thu 
judgment  because  the  motion  was  not  made , 
within  one  year  after  notice  of  the  Judgment  ' 
The  case  made  in  support  of  the  relief  asked 
was  not  a  strong  one,  liut  a  majority  of  the  court 
thinks  that  the  showing  of  mistake  or  excusable 
neglect  was  sufficient  to  prevent  our  saying  that 
the  trial  court  abused  its  discretion,  that  the 
evidence  warranted  the  court  in  finding  that  de- 
fendant had  no  notice  of  the  Judgment  until  less 
than  one  year  before  the  motion  was  made,  and 
that  Uie  relief  is  not  barred  by  laches  or  lack  of 
diligence  in  moving  for  it    Order  affirmed. 


MBUN  et  aL  v.  MATBURY.  (No.  20342 
r56U  (Supreme  (3ourt  of  Minnesota.  July 
6,  1917.)  Appeal  from  Municipal  Court  of  Min- 
neapolis; Cf.  L.  Smith,  Judge.  Action  by  Al- 
bert E.  Melin  and  another  against  Richard  S. 
Maybury.  Judgment  for  plaintiffs  by  default 
was  set  aside,  and  defendant  permitted  to  an- 
swer, and  from  an  order  granting  plaintiffs'  mo- 
tion to  strike  the  answer,  with  leave  to  defend- 
ant to  serve  an  amended  answer,  plaintiffs  ap- 
peal.   Order  affirmed.    E.  Luther  Melin,  of  Min- 
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Dcapolig,  ft>r  appdlants.    N.  A.  L'Heranlt,  of 
Minneapolis,  for  respondent, 

PER  CURIAM.  Plaintiffs  proeored  a  default 
judgment  against  defendant  for  rent.  The  court 
granted  the  motion  of  defendant  to  set  aside 
this  judgment  and  be  permitted  to  answer.  The 
answer  wag  filed,  and  plaintiffs  moved  to  strike 
it  out  as  sham  and  frivolous.  The  court  grant- 
ed this  motion,  but  gave  defendant  leave  to  serve 
an  amended  answer.  Plaintiffs  appealed  from 
this  order,  in  that  it  denied  judgment  in  favor  of 
plaintiffs,  and  granted  defendant  leave  to  an- 
swer. We  do  not  decide  that  the  order  is  ap- 
Sealable.  We  hold  that  there  was  no  abuse  of 
iscretion.    Order  affirmed. 


KATIONAL  BANK  OP  COMMERCE, 
MANKATO,  V.  TOLAN  et  al.  (No.  20387 
[167].)  (Supreme  Ciourt  of  Minnesota.  June 
29,  1917.)  Appeal  from  District  (3onrt.  Blue 
Barth  County;  W.  L.  Comstock,  Judge.  Re- 
plevin by  the  National  Bank  of  Commerce,  Man- 
kato,  against  George  Tolan  and  others.  Judg- 
ment for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.  Order  afllrmed. 
Geo.  T.  Olsen,  of  St.  Peter,  and  C.  J.  liaurisch, 
of  Mankato,  for  appellants.  H.  Ll  &  J.  W. 
Schmitt  and  Hughies  ft  Ellsworth,  all  of  Man- 
kato, for  respondent. 

PER  CURIAM.  Plaintiff,  claiming  imdep  a 
chattel  mortgage,  brought  an  action  in  replevin 
to  obtain  possession  of  two  horses,  and  was 
awarded  one  of  them  by  the  jury.  Defendants 
appealed  from  an  order  denying  a  new  trial. 
Tha  evidence  is  ample  to  sustain  the  verdict,  and 
we  find  no  errors  prejudicial  to  defendants  in 
either  the  rulings  upon  the  admission  of  evidence 
ot  in  the  charge  to  the  jury.    Order  affirmed. 


NOVOTNT  v.  RYNDA.  (No.  20303  [124].) 
(Supreme  Court  of  Minnesota.  July  6,  1917.) 
Appeal  from  District  Court,  Le  Sueur  CJounty ; 
P.  W.  Morrison,  Judge.  Action  by  John  H. 
Novotn^  against  Lawrence  Rynda.  Judgment 
for  plautiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Order  affirmed. 
Charles  C.  Kolars,  ofXe  Suenr  Centre,  for  ap- 
pellant. Moonan  &  Moonan,  of  Waseca,  for  re- 
spondent. 

PER  CURIAM.  Action  to  recover  a  balance 
of  f56.10  alleged  to  be  owing  by  defendant  on 
a  bill  of  lumber  sold  Urn  by  plaintiff.  The  sole 
issue  on  the  trial  was  as  to  the. number  of  feet 
of  lumber  delivered.  Hie  jury  found  for  the 
plaintiff,  and  defendant  appealed  from  an  order 
refusing  a  new  trial.  Defendant  questions  the 
sufficiency  of  the  evidence  to  sustain  the  verdict 
and  various  rulings  on  the  admission  of  evidence, 
We  have  examined  the  record,  and  think  the 
verdict  should  stand.  Some  of  the  rulings  com- 
plained of  may  have  been  technically  erroneous, 
but  we  have  been  unable  to  discover  anyproba- 
bility  that  defendant  was  prejudiced.  The  er- 
rors, if  there  were  any,  were  in  admitting  cerr 
tain  documentary  evidence  and  In  permitting 
plaintiff's  witnesses  to  use  certain  memoranda  to 
refresh  their  reccdlections. .  It  is  apparent  that 
any  insufficiency  in  the  foundation  laid  could 
be  remedied  on  another  trial,  and  we  ought  not 
to  place  this  burden  on  the  litigrants.  Plaintiff 
seems  to  have  a  just  claim,  and  the  case  should 
end.    Order  affirmed. 


SMITH  V.  GREAT  NORTHERN  BY.  CO. 
(No.  20380  [196].)  (Supreme  Ck>urt  of  Minne- 
sota. June  22,  1917.)  Appeal  from  District 
CJonrt,  Pine  County ;  J.  O.  Netbaway,  Judge. 
Action  by  F.  E.  Smith  against  the  Great  North- 
em  Railway  Company.    Judgment  for  plaintiff. 


and  fron  an  order  denying  k  aew  trial,  defend* 
ant  appeals.  Order  affirmed.  Baldwin,  Bald- 
win &  Holmes,  of  Duluth,  M.  It.  Countryman 
and  A.  L.  Janes,  both  of  St  Paul,  O.  Sobotka, 
of  Pine  <3ity,  and  D.  S.  Holmes,  of  Duluth.  for 
appellant  W.  A.  Watts,  of  Duluth,  and  W.  P. 
Crawford,  of  Superior,  Wis.,  for  respondent 

PER  CURIAM.  This  cause  was  before  the 
court  on  a  former  appeal,  and  is  reported  in  133 
Minn.  192,  158  N.  W.  46.  The  right  of  the 
plaintiff  to  recover  in  the  action  was  there  sus- 
tained. A  new  trial  was  ordered  upon  the  issue 
of  damages,  and  resulted  in  a  verdict  of  $20,000. 
This  the  trial  court  reduced  to  $12,000,  which 
plaintiff  accepted.  Defendant  appealed  from  an 
order  denying  a  new  trial.  The  sole  contention 
in  support  of  tiie  appeal  is  that  the  damages  are 
excessive,  and  appear  to  have  been  given  under 
the  influence  of  passion  end  prejudice.  A  discus- 
sion of  the  evidence  will  serve  no  useful  purpose. 
It  was  fully  reviewed  in  the  former  opinion, 
to  which  reference  is  her*  made  for  further  in- 
formation. Whether  the  injuries  from  which 
plaintiff  claims  to  be  suffering  were  in  fact  re- 
ceived by  him,  whether  they  are  urged  in  good 
faith,  and  the  nature  and  character  thereof, 
were  all  questions  for  the  jury,  and  the  record 
will  not  justify  the  conclusion  by  this  court  that 
the  verdict  was  brought  about  by  passion  or 
prejudice  against  defendant    Order  affirmed. 


STATE  er  rel.  KUEHNER  v.  DISTRICT 
COURT  OF  SIBIiEY  COUNTY  et  al.  (Na 
20314  [168].)  (Supreme  Court  of  Minnesota. 
June  15,  1917.)  Original  writ  of  certiorari  out 
ot  the  Supreme  C!ourt  by  the  State,  on  relation 
of  J.  H.  Kuehner,  employBr,  against  the  Dis- 
trict Court  of  Sibley  CJounty  and  others,  to  re- 
view the  court's  findings  and  order  in  the  mat- 
ter of  a  claim  for  compensation  under  the  Work- 
men's Compensation  Act  for  the  death  of  Hans 
Drake,  an  employe.  Order  affirmed.  K.  A. 
Campbell  and  B.  Bumew,  botii  of  Minneapolis^ 
for  relator.  S.  B.  Wilson,  of  Mankato,  for  re- 
spondents. 

PER  CURIAM.  Defendant  is  a  contractor 
and  builder,  and  on  April  28t  1916.  was  engaged 
in  the  construction  of  a  store  building  at  Gay- 
lord,  in  this  state.  On  that  day  Hans  Drake, 
now  deceased,  was  in  the  employ  of  defmdlmt, 
and,  while  excavating  for  the  foundation  of  such 
building,  the  walls  of  the  excavation  suddenly 
and  without  warning  gave  way,  and  fell  upon 
and  killed  the  said  Hans  Drake.  During  the 
time  of  such  employment,  bdth.  defendant  and  de- 
ceased were,  by  agreement,  subject  to  the  provi- 
sions of  part  2  of  chapter  467,  Laws  of  1913 
(Gen.  St.  1913,  {§  8202-8230),  known  as  the 
Workmen's  Compensation  Act  At  the  time  of 
his  death  deceased  was  receiving  wages  at  the 
rate  of  60  cents  per  hour,  or  $36  per  week,  was 
23  years  of  age,  unmarried,  and  left  surviving 
him  his  father  and  mother,  being  the  plaintiffs 
herein.  The  trial  court  found,  in  addition  to  the 
foregoing,  that  plaintiffs  were  each  57  year* 
of  age,  and  were  partially  dependent  upon  their 
son,  Hans,  at  the  time  of  his  death;  that  for 
more  than  2Vi  years  immediatebr  preceding  his 
death  deceased  had  paid  to  plaintiffs  from  his 
wages,  and  for  their  assistance  and  support,  an 
average  of  $25  per  month ;  that  plaintiffs  were 
advanced  in  years,  unable  to  do  manual  labor, 
and  were  possessed  of  but  very  little  property; 
and  that  tney  paid  the  expenses  for  toe  burial 
of  deceased,  to  the  amount  of  about  $100.  As 
conclusions  the  court  found  that  plaintiffs  are 
entitled  to  recover  from  defendant  $100  on  ac- 
count of  the  money  paid  for  funeral  and  burial 
expenses,  $6.77  per  week  for  the  period  of  300 
weeks,  commendng  April  28,  1916,  and  $10 
costs,  and  ordered  judgment  accordingly.  De- 
fendant concedes  that  he  and  the  deceased  were, 
during  the  times  in  question,  subject  to  the  pro- 
visiona  of  the  Workmen'*  Oompensation  Act,  as 
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ponteiwled  for  by  the  plaintlffB,  and  th«t  he  is 
liable  for,  and  Lag  offered  to  paj,  the  funeral 
pxpenaes  of  deceased  to  the  amount  of  $100; 
but  he  denies  that  deceased  furnished  any  gum 
whatever  toward  the  support  of  plalatiffg,  as 
alleged  in  the  complaint,  or  at  all,  and  he  insists 
that  there  is  not  sufSricnt  evidence  to  justify 
the  findings  that  plaintiffs  were  dependent  upon 
deceased  in  any  amount  whatsoever,  or  that 
plaintiffs  were  entitled  to  costs  in  the  case.  The 
sole  gnestion  presented  for  determination  is 
whether  the  testimony  supports  the  findings  of 
the  court.  We  have  examined  the  record  and 
considered  all  of  the  testimony  ^ith  care,  and, 
while  the  evidence  is  not  overly  strong,  we  are 
of  the  opinion  that  it  is  sufficient  to  sustain  the 
findings  and  order  of  the  trial  court.  An  ob- 
Tious  clerical  error  appears  in  the  order  of  the 
trial  court  as  to  the  number  of  weeks  for  which 
plaintiffs  were  entitled  to  receive  compensa- 
tion. This  should  be  corrected  in  accordance 
with  the  foregoing.  The  order  of  the  district 
court  is  affirmed. 


BOUCHER  V,.  CASUALTY  CO.  OF  AMER- 
ICA (two  cases).  (Nos.  19529,  196600  (Stt- 
preme  Court  of  Nebraska.  July  14, 1917.)  Ap- 
peal from  District  Court,  Douglas  County;  Les- 
lie, Jtidge.  Actions  by  John  J.  Boucher  against 
the  Casual]^  Company  of  America.  Judgment 
for  plaintiff  in  one  action,  and  defendant  ap- 
peals ;  and  judgment  for  defendant  in  the  other 
action,  and  plaintiff  appeals.  Judgment  in  No. 
19529  is  reversed,  and  cause  remanded,  and  the 
judgment  in  No.  19660  is  affirmed.  McLaughlin 
&  Neely,  of  Omaha,  for  plaintiff.  J.  C.  Kinsler, 
of  Omaha,  for  defendant. 

PER  CURIAM.  In  the  trial  of  these  cases 
the  judgment  in  No.  19176,  Shick  v.  Johnson, 
was  relied  upon  as  the  foundation  of  both  ac- 
tions. That  judgment  having  been  reversed  by 
this  court  (Shick  v.  Johnson  [No.  19176]  163 
N.  W.  SCO),  the  judgment  ip  Boucher  v.  Casu- 
alty Compnny  of  America,  No.  19529,  is  revers- 
ed, and  the  cause  remanded,  and  the  judgment 
in  Boucher  v.  Casualty  Company  of  America, 
No.  19660,  is  affirmed. 


STATE  ex  rel.  HAUGAN,  State's  Atty„  ▼. 
BELATTI  et  al.  (Nos.  4120,  4121.)  (Supreme 
Court  of  South  Dakota.  Aug.  7,  1917.)  Ap- 
peal from  Circuit  Court,  Cilodington  County; 
C.  G.  Sherwood,  Judge.  Proceeding  by  the 
State,  on  the  relation  of  A.  J.  Ilaugan,  State's 
Attorney,  against  Severi  Belatti  and  others. 
From  intermediate  orders,  relator  appeals.  Or- 
der affirmed.  Wilbur  S.  Glass  and  Sherin  & 
Bherin,  all  of  Watertown,  for  appellant.  A.  J. 
(Hangan  and  J.  B.  Mather,  both  of  Watertown, 
for  respondents. 

PER  CURIAM.  Notices  of  appeal  from  two 
intermediate  orders  in  the  above-entitled  action 
twere  filed  in  this  court  October  9,  1916.  No 
Ifurther  steps  have  been  taken  in  said  appeals. 
They  are  therefore  deemed  abandoned,  and  the 
'orders  appealed  from  are  affirmed. 


WILSON  V.  FUNKH0U8ER,  (No.  4029.) 
(Supreme  Court  of  South  Dakota.  Aug.  23, 
1917.)  Appeal  from  Circuit  Court,  Edmunds 
County ;  Joseph  H.  Bottum,  Judge.  Action  by 
David  B.  Wibon  against  M.  H.  Funkhouser. 
From  an  amended  judgment,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Affirmed, 
with  additional  award  of  damages.  Julius 
Skaug,  of  Ipswich,  for  appellant.  Frank  Tur- 
ner, of  Faulkton,  for  respondent. 

GATES,  P.  J.  Action  for  the  possession  of 
personal  property  between  the  plaintiff,  land- 
lord, and  the  defendant,  tenant    The  property. 


live  stock,  was  taken  by  plaintiff  In  claim  and 
delivery  proceedings.  The  jury  found  for  the 
defendant  as  to  two  colts,  valued  at  $100.  and 
as  to  a  special  property  in  certain  other  live 
stock,  and  found  the  value  of  such  special  prop- 
erty to  be  $94.  Judgment  was  entered  in  favor 
of  defendant  for  $194  and  costs.  The  verdict 
was  silent  as  to  certain  other  property  taken  by 
plaintiff.  Upon  plaintiff's  motion  for  a  new 
trial,  the  trial  court  ruled  that  a  new  trial 
Should  be  granted,  unless  defendant  would  con- 
Bent  to  the  entry  of  judgment  in  favor  of  plain- 
tiff for  the  property  other  than  that  described 
in  the  verdict,  and  for  the  awarding  of  costs 
to  plaintiff,  instead  of  to  defendant.  Defendant 
filed  such  consent,  and  an  amended  judgment 
was  entered  accordingly.  Therefrom;  and  from 
an  order  denying  a  new  trial,  plaintiff  appeals. 
Whatever  irregularity  there  may  have  been  in 
the  verdict,  and  In  the  action  of  the  trial  court 
in  rendering  the  amended  judgment,  no  preju- 
dice resulted  to  plaintiff  therefrom.  Other  er- 
rors assigned  are  without  merit.  The  judgment 
and  order  appealed  from  are  affirmed,  and  In  ad- 
dition thereto  the  respondent  is  awarded  dam- 
ages for  delay  in  the  sum  of  $13.80 ;  that  being 
10  per  cent,  of  the  amount  of  the  amended  judg- 
ment, and  this  being  a  case  where  the  court  is 
of  the  opinion  that  Its  discretion  in  that  regard 
should  be  exercised. 


MORAN  V.  MORAN  et  al.  (No.  19458.) 
(Supreme  Court  of  Nebraska.  Oct.  18,  1917.) 
Appeal  from  District  Court,  Platte  County; 
Thomas  Jfudge.  On  motion  for  rehearing.  Over- 
ruled. For  former  opinion,  see  163  N.  W.  315. 
Albert  &  Wagner  and  Garlow  &  Long,  all  of 
Columbus,  for  appellants.  J.  J.  Thomas  and 
Edwin  Vail,  both  of  Seward,  amici  curite,  on 
motion  for  rehearing.  M.  Whltmoyer  and  A. 
M.  Post,  both  of  Columbus,  for  appellees. 

SEDGWICK,  J.  The  brief  upon  the  motion 
for  rehearing,  by  the  appellants  and  by  mem- 
bers of  the  bar  who  have  appeared  as  friends 
of  the  court,  thoroughl:^  present  some  of  the 
questions  involved  in  this  case,  from  which  it 
appears  that  our  former  decision,  in  163  N.  W. 
315,  may  be  misunderstood  or  misleading,  and 
some  further  explanation  seems  appropriate. 

1.  It  is  earnestly  contended  by  appeUant  that 
"the  conclusion  reached  by  this  court  is  in  di- 
rect conflict  with  the  doctrine  announced  in 
that  case  (Loosing  v.  Loosing,  86  Neb.  66,  122 
N.  W.  707),  but  that  case  is  not  overruled, 
distinguished,  or  even  referred  to  in  the  opin- 
ion." In  the  case  referred  to  the  court,  in  dis- 
cussing the  principle  that,  "if  a  testator  in  hia 
will  devises  an  estate  in  fee  simple,  a  subse- 
quent clause  attempting  to  devise  over  any  part 
of  that  estate  is  void,  used  the  following  lan- 
guage: "The  difficulty  arises  in  applying  the 
rule  to  the  facts  in  the  particular  case.  The' 
rule  does  not  of  necessity  apply  merely  for  the 
reason  that  the  first  clause  cotisidered  by  itself 
might  be  construed  as  conveying  a  fee  simple. 
The  later  clause,  or  clauses,  may  be  read  in 
connection  with  the  first  one  for  the  purpose  of 
advising  the  court  whether  iv,  actually  did  trans- 
fer the  fee."  This  expresses  a  familiar  prin- 
ciple of  construction,  ^d  we  intended  to  apply 
it  In  the  case  at  bar.  In  the  Loosing  Case  the 
will  gave  absolutely  to  each  of  several  children 
certain  described  real  estate,  and  then,  after 
various  other  provisions,  contained  the  follow- 
ing clause:  "I  want  it  distinctly  understood 
that  the  prc^erty  I  have  herein  bequeathed  to 
my  two  sons  and  one  daughter  that  they  shall 
not  have  the  right  to  dispose  or  mortgage  same, 
but  it  shall  be  handed  down  to  their  children.' 
In  commenting  upon  this  peculiar  provision  the 
court  said:  "If  the  testator  intended  that  Wil- 
liam, Fred,  and  Louise  [the  children  to  whom 
the  land  had  been  devised  in  the  will]  should 
only  take  a  life  estate,  a  remainder  could  not 
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descend  or  Hie  handed  down'  from  them,  and 
their  children  could  not  receive  an  estate,  except 
from  the  testator  and  through  his  will,  and  he 
nowhere  in  that  instrument  devises  anything  to 
the  children  of  his  children."  The  language 
of  the  deeds  construed  in  the  case  at  bar  is  es- 
sentially di^erent  in  two  particulars:  (1)  It 
is  quoted  in  our  former  opinion,  and  it  will  be 
observed  that  in  connection  with  the  granting 
clause  and  as  a  part  thereof  are  the  words, 
"subject,  however,  to  the  following  conditions." 
Then  follows  specifically  the  conditions  of  the 
grant  from  which  it  plainly  appears  that  the 
grant  was  not  absolute.  (2)  The  conveyance 
also  contained  the  following  words:  "Upon  his 
death  [that  is,  the  grantee  named]  said  premises 
shall  be  the  property  of  his  lawful  heirs." 
These  words  passed  the  title  in  the  remainder 
directly  from  the  testator  to  the  lawful  heirs  by 
the  force  of  the  will  itself.  The  title  in  the  re- 
mainder, therefore,  does  not  pass  through  the 
devisee  in  the  will,  but  from  the  testator  him- 
self, which  is  considered  of  vital  importance  in 
construing  the  conveyance  in  the  Loosing  Case. 
2.  ^e  appellants  and  the  friends  of  the  court 
strongly  contend  that  our  former  opinion  is 
wrong  in  not  recognizing  "the  rule  in  Shelley's 
Case  as  a  part  of  the  law  in  this  state."  It  is 
insisted  Uiat  the  quotation  in  our  former  opin- 
ion from  Albin  v.  Parmele,  70  Neb.  740,  99  N. 
W.  646,  in  regard  to  the  rule  in  Shelley's  Case, 
should  not  be  "invoked  for  the  purpose  of  as- 
certaining the  intention  of  the  grantor,"  and 
therefore  should  not  be  considered  as  abrogated 
or  affected  by  our  "intent"  statute.  Judge  J.  J. 
Thomas  and  his  partner,  Edwin  Vail,  as  friends 
of  the  court,  have  filed  an  exhaustive  and  inter- 
esting brief  upon  this  question.  The  history 
of  the  rule  in  Shelley's  Case  is  given,  and 
many  authorities  are  cited  which  seem  to  sup- 
port the  view  contended  for.  Among  them  are 
Judge  Cooley  in  his  edition  of  Blackstone's 
Commentaries.  1  Blackstone's  Commentaries 
Mth  Ed.)  "172,  note  2;  1  Feame,  Contingent 
Bemainders  (4th  Am.  Ed.)  85,  86;    4  Kent, 


Commentaries,  *216;  Hamilton  t.  SidweU,  131 
Ky.  428,  115  S.  W.  204,  29  L.  B.  A.  (N.  S.) 
961,  and  note:  Perrin  v.  Blake,  10  Eng.  Rul. 
Cas.  689;  Baker  v.  Scott,  62  111.  86:  Stames 
V.  Hill,  112  N.  C.  1,  16  S.  B.  1011,  22  L.  R.  A, 
598;  Doyle  v.  Andis,  127  Iowa,  36,  102  N.  W. 
177,  69  L.  B.  A.  963.  In  our  former  opinion 
it  was  said:  "We  might  concede  that  the  rule 
in  Shelley's  Case  would  continue  and  be  the 
law  in  Nebraska,  'unless  abrogated  by  statutory 
enactment.' "  It  the  discussion  in  that  opinion 
following  this  statement  indicates  that  we  con- 
sider that  the  rule  in  Shelley's  Case  is  abrogat- 
ed in  whole  or  in  part  by  the  "intent"  statute 
(Rev.  St.  1918,  §  6195),  we  desire  to  modify 
that  opinion  in  that  respect,  as  it  is  not  neces- 
sary in  this  case  to  determine  that  question. 

3.  It  is  now  urged  that  in  any  case  the  par- 
ties are  entitled  to  have  a  partition  of  their 
life  estates,  and  that  we  should  have  reversed 
and  remanded  the  case  for  that  purpose.  The 
original  briefs  of  appellants  and  cross-appellants 
do  not  comply  with  rule  12  (94  Neb.  xi,  148 
N.  W.  ix),  and  we  have  not  observed  that  they 
discuss  or  mention  any  right  of  partition  of  life 
estates.  These  estates  were  separate  under  the 
conveyances  to  them,  and  if  they  have  been  unit- 
ed by  the  acts  of  the  grantees,  they  might  very 
well  waive  the  question  of  their  right  to  have 
the  court  adjudicate  their  rights  as  against  each 
other.  Ordinarily  questions  not  discussed  in  the 
briefs  are  considered  waived.  We  do  no  ordi- 
narily reinvestigate  the  record  upon  motion  for 
rehearing,  for  the  purpose  of  determining  ques- 
tions not  presented  in  the  briefs  upon  the  hear- 
ing of  the  case.  As  we  try  equity  cases  de  novo, 
we  will  not  now  determine  the  right  of  parti- 
tion of  the  life  estates,  and  this  decision  will 
not  be  a  bar  to  farther  proceeding  fm  that 
purpose,  if  it  should  be  found  necessary. 

The  motion  for  rehearing  is  overruled,  re- 
serving the  question  of  partition  of  the  life  es- 
tates, and  the  cause  is  remanded  to  the  district 
court  for  further  proceedings  upon  that  ques- 
tion. 
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ABANDONMENT. 

8ee  Broken,  ^=>45. 

ABATEMENT. 

See  Criminal  Law.  «=>278. 

ABATEMENT  AND  REVIVAL 

8ee  Appeal  and  Error,  «=>S04;    Husband  and 
Wife,  «=>223. 

n.  AKOTHEB  AOTIOlf  VXKVnMt. 

9=>8(1)  (Minn.)  Amplication  to  restrain  prose- 
«ntion  of  beneficiaries'  action  on  insarance  poli- 
cy, on  ground  of  pendency  of  equity  suit  to  can- 
cel policy,  in  which  beneficiaries  were  substituted 
in  lieu  of  defendant,  was  properly  denied,  where 
there  was  no  jurisdiction  to  make  substitution. 
— Sillerman  t.  National  Council  of  Knights  and 
Ladies  of  Security,  168  N.  W.  788. 

V.  -DHATH  OF  PAKTT  AND  BEVIVAX 
OF  ACTION. 

(A)  AbKtemeat    or    SmbtItsI    of   Aetton. 

'4^52  ^Minn.)  Liability  of  drawer  of  check 
having  insufficient  funds  on  deposit  survives  bis 
death.— Baxter  v.  Brandenburg,  168  N.  W.  816. 

(B)  ContUtnance  or  Revival  of  AoUan. 

«=>76(1)  (Minn.)  Under  Gan.  St  191S,  S  7686, 
relating  to  sobstitution  of  parties  on  death  of  a 

earty,  the  proceeding  by  motion  for  substitution 
I  a  substitute  for  former  bill  of  revivor,  and  re- 
yival  operates  to  continue  original  suit.— Nation- 
al Council  of  Knights  and  Ladies  of  Security  v. 
Sdieiber,  168  N.  W.  781. 

ABSENTEES. 

See  Bxecutom  and  Administrators,  4=»29. 

4=s>S  (Iowa)  An  order  in  partition  of  an  estate, 
turning  over  to  a  trustee  the  share  an  absentee 
would  have  if  living,  treating  the  absentee's  in- 
terest as  contingent,  under  Code,  §  4248,  as  to 
provisional  disposition  of  contingent  shares  in 
proceeds  of  partition,  was  not  an  adjudication 
the  absentee  was  living  or  entitled  to  such 
funds.— Haddock  t.  Meagher.  16S  N.  W.  417. 

ABSTRACTS. 

See  Appeal  and  Error.  «=s>S90. 

ABUniNG  OWNERS. 

See  Eminent  Domain,  ®=»83,  145. 


ACCEPTANCL 


See  Contracts.  «b3>2;    Dedication;    Sales,  «=> 
178-181. 


ACCESSION. 

See  Fixtures. 

ACCIDENT  INSURANCE. 

See  Insurance,  9=>467. 

ACCORD  AND  SATISFACTION. 

See  Oompromiae  and  Stettleme&t;   BelMse. 

9=33(2)  (Neb.)  In  suit  against  two  joint  tort 
feasors  for  personal  injury,  one  of  them  may  aetr 
tie  with  plaintiff,  and  if  settlement  is  not  in  full 
satisfactfon  for  iixiury,  action  may  proceed 
against  the  other.— Tankersley  v.  lincoln  Trac- 
tion Co.,  163  N.  W.  880. 

ACCOUNT. 

See  Evidence^  •s»864. 

ACCRUAL 

See  Limitation  of  Actions,  «s94&-47. 

ACKNOWLEDGMENT. 

See  Estt^pel,  <S=a96.  ^ 

m.   OPESATIOir  AND  EFFBOT. 

®=>55  (N.D.)  Certificate  of  acknowledgment  by 
notary  public,  regular  on  ita  face,  raises  strong 
presumption  of  due  execution,  but  maj  be  im- 
peached by  conclusive  testimony.— lusko  v. 
Studt,  163  N.  W.  1066. 

IV.   FUBADINa  AND  EVIDENOE. 

«=s>62(2)  (NJ).)  Certificate  of  acknowledgment 
by  notary  pnbHc,  regular  on  its  face,  raises 
strong  presumption  of  due  execntion,  but  may  be 
impeaclied  by  conclusive  testimony. — ^Yusko  v. 
Studt.  163  N.  W.  1066. 

In  action  involving  validity  of  homestead  mort- 
gage, evidence  held  to  establish  that  notary's 
certificate  of  acknowledgment  of  wife's  aignature 
was  fraudulent,  and  that  wife  had  not  signed. 
— Id. 

ACQUIESCENCE. 

See  Boondariee,  «s»48;    Estoppel.  «=»9L 

ACQUITTAL 

See  Criminal  Law.  4=a753. 

ACTION. 

See  Abatement   and   Rerival;    Dtamissal  and 
Nonsuit,  «s>33;  Fraud,  «=>S2,  85. 

III.  JOIND£R,   SPLITTINO.  OOlfSOU- 
DATION.  AND  SEVERANCE. 

®=945(3)  (Wis.)  A  cause  of  action  based  npon 
some  facts  may  be  pleaded  in  same  complaint: 


For  cases  In  D«c.  Dig.  A  Am.  Dig.  Kay  No.  Seriu  ft  IndazM  sao  same  topic  and  KET-NOUBBR 
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First  as  creating  a  liability  for  ordinary  negli- 
gence; and,  second,  as  creating  a  liability  for 
gross  negligence.— Lueke  ▼.  Senn,  163  N.  W. 
171- 

ADJOINING  LANDOWNERS. 

See  Boundariea. 

ADJUDICATION. 

See  Courts,  ^=>&9 ;    Judgment. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Criminal  Law,  «=»407,  736,  781;  Eyi- 
dence,  «=s236-244. 

ADVANCEMENTS. 

See  Wills,  <8=s>768. 

ADVERSE  POSSESSION. 

See  Ejectment,  9=>10;  Life  Estates;  Limita- 
tion of  Actions ;  Specific  Performance,  4^=97; 
Tenancy  in  Common,  ®=>16. 

I.  XATTTKE  AHD  REQUISITES. 
(6)  PaT»ent  of  Tazca. 

«987  (Minn.)  Gen.  St.  1913,  |  7686.  making 
I>ayment  of  taxes  for  five  consecutive  years  up- 
on land  separately  assessed  a  prerequisite  to 
acquisition  of  title  by  adverse  possession,  applies 
where  possession  bad  not  ripened  into  title  before 
the  statute  took  effect.— Post  v.  Sumner,  163  N. 
W.  161. 

m.  FIJBADIirO.  EVISENOE,  TBIAIi, 
AND  BEVIEW. 

4s>IIO(3)  (Mich.)  In  suit  to  quiet  title,  allega- 
tion that  plaintiffs  and  their  predecessors  in 
title  had  had  adverse  possession  of  land  was  suf- 
ficient, wiUiout  alleging  exclusive  possession. — 
Corby  V.  Thompson,  163  N.  W.  80. 
«=»rr4(l)  (Mich.)  In  suit  to  quiet  title,  evi- 
dence Md  to  show  adyerse  possession  on  part 
of  plaintiffs  and  their  predecessors  in  title. — 
Corby  v.  Thompson,  163  N.  W.  80. 
€=3 1 15(5)  (Minn.)  Where  defendant  claimed  ti- 
tle by  adverse  possession  of  strip  adjoining  his 
farm  under  mistake  as  to  true  boundary  line, 
question  of  adverse  possession  held  for  the  jury. 
—Stevens  t.  Velde,  163  N.  W.  798. 

ADVERTISING. 

See  Contracts,  «=>229. 

AFFIDAVITS. 

See  Appeal  and  Error.  «s»528;  Attachment, 
«=s>115,  249;    New  Trial,  «=»150. 

AGENCY. 
See  Principal  and  Agent. 

AGREEMENT. 

See  Contract*. 


See  Crops. 


AGRICULTURE. 


AIDER  BY  VERDICT. 

See  Indictment  and  Information,  $=>202. 

ALIENS. 

See  Evidence,  «=»158. 

I.  DISABIUTIES. 

«=s>l3  (Neb.)  Under  article  2  of  Treaty  of  May 
8,  1848,  with  Austria-Hungary   (8  Sut  9H 


945),  allowing  alien  heirs  two  years  for  disposi- 
tion of  lands,  question  as  to  reasonableness  of 
permitted  prolongation  of  time  is  for  the  courts. 
—Fischer  v.  Sklenar,  163  N.  W.  861. 

Where  circumstances  make  it  reasonable  that 
aliens  should  have  more  than  the  two  years  pre- 
scribed by  article  2  of  Treaty  of  1848  with  Aus- 
tria-Hungary (9  Stat  945)  to  dispose  of  inherit- 
ed realty,  further  reasonable  time  should  be  al- 
lowed.—Id. 

Extension  of  two-year  period  allowed  by  arti- 
cle 2  of  Treaty  of  1848  with  Austria-Hungary 
(9  Stat.  84S)  for  aliens'  disposition  of  inherited 
realty  by  eight  or  nine  months  held  reasonable. 

ALIMONY. 

See  Divorce,  «=»240-268. 

ALTERATION. 

See  Schools  and  School  Districts,  ^=932. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation'  of  Instruments. 

«s3ll(l)  (N.D.)  Where  defendant  executed  a 
chattel  mortgage  to  secure  $1,500  and  a  note 
corresponding  to  mortgage.  In  which  the  word 
"hundred"  was  inadvertently  omitted  after  word 
"fifteen,"  and  where  the  word  "hundred"  was 
thereafter  inserted  by  plaintiff,  he  could  recover 
In  absence  of  fraud  or  deception.— Donnybrook 
State  Bank  y.  Corbett,  163  N.  W.  276. 
4=»28  (Minn.)  Hotel  inspector  was  properly 
permitted  to  explain  erasure  made  in  copy  kept 
as  his  record  of  notice  of  violation  of  statute, 
where  erased  words  were  merely  surplusage. — 
State  V.  Minor,  168  N,  W.  614. 

AMENDMENT. 

See  Appeal  and  Error,  <8=>649,  888 :  Bastards. 
®=30l;  Bills  and  Notes,  «=>487:  Crimi- 
nal Law,  ®=3lie7 ;  Equity,  «=»281 ;  Indict- 
ment and  Information,  4=>166-159;  Plead- 
ing, <8ss>237-248. 

AMOUNT  IN  CONTROVERSY. 

See  Costa,  ^ssSO. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

See  Carriers.  «=9218.  228 ;  Highways,  •=»181, 
184. 

«=>5I  (Mich.)  Under  Comp.  Laws  1897,  {  6608, 
defendent  had  right  to  distrain  plaintili's  cattle 
running  at  large  in  highway  opposite  land  oc- 
cupied and  owned  by  defendant^^piegd  v. 
Straw,  163  N.  W.  4. 

Defendant,  with  right  to  distrain  plaintiff's 
cattle  at  large  in  highway  opposite  land  owned 
and  occupied  by  him,  could  do  so  either  by  hia 
own  act  or  that  of  his  duly  authorized  agent — 
Id. 

Where  defendant's  wife  distrained  plaintiff's 
cattle  at  large  in  highway  opposite  land  owned 
and  occupied  by  defendant,  defendant  ratified 
her  acts  by  causing  written  notice  of  distraint 
to  be  served  on  plaintiff. — Id. 

Where  plaintLS  had  notice  defendant  had  dis- 
trained plaintiff's  cattle  at  large  in  highway 
opposite  land  owned  and  occupied  by  defendant 
plaintiff  should  have  brought  special  action  of 
replevin,  provided  by  Comp.  Laws  1897,  {I 
10708,  10709,  if  he  desired  to  test  regularity 
of  proceedings,  and  he  cannot  do  so  in  action 
of  trover. — Id. 

Cattle  at  large  in  highway  opposite  land  own- 
ed and  occupied  by  defendant  were  subject  to 
distraint  by  defendant,  irrespective  of  their 
owner's  lack  of  nefligence  in  fiencing  and  of 
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hU  knowledge  that  ftey  wer«  in  the  highway.— 
Id. 

®=»68  (Wig.)  The  statute  imposing  liability  up- 
on the  owner  of  a  dog  for  injuries  by  it  to 
persons  or  animals  does  not  apply  in  a  case 
where  dog  was  sutFering  from  rabies. — Legault 
v.  Malacker.  163  N.  W.  476. 
«=>70  (Wis.)  Although  the  statute  imposing  li- 
ability on  the  owner  of  the  dog  for  injuries  in- 
flicted by  it  on  persons  or  property  does  not  ap> 
{>ly  to  dog  Buffering  from  rabies,  there  might  be 
iability  if  the  owner  with  knowledge  that  his 
dog  was  mad  negligently  failed  to  restrain  or 
destroy  him.— Legavilt  v.  Malacker,  163  N.  W. 
476. 

«s>74(2)  (Wis.)  Under  statute  imposing  liabil- 
ity on  owner  ot  a  dog  for  injuries  inflicted  by 
it  on  persons  or  animals,  in  an  action  for  death 
of  an  infant  due  to  dog  bite  it  was  unnecessary 
to  allege  scienter,  and  allegation  that  dog  at- 
tacked a  person  who  was  where  he  might  law- 
fully be  and  in  exercise  of  care  was  a  sufficient 
allegation  that  dog  was  vicious. — Legault  t. 
Malacker,  163  N.  W.  476.  ■ 
•*»74(3)  (Wis.)  Although  statntt  imposing  lia- 
bility on  owner  of  a  dog  for  in^uriee  inflicted  by 
it  on  persons  or  animals  abolishes  necessity  of 
alleging  and  proving  scienter,  it  does  not  im- 
pose an  absolute  liability  so  that  proof  that  a 
peraon  was  bitten  by  a  dog  establishes  a  prima 
facie  case  which  may  be  defeated  by  evidence 
that  plaintiff  brought  or  helped  to  bring  the 
dog's  attack  on  himself.— legault  t.  Malacker. 
163  N.  W.  476. 

^^95(2)  (Mich.)  Special  remedy  for  person 
whose  hog  was  distrained  damage  feasant,  pro- 
vided by  Comp.  I^aws  1897,  H  10708,  10700 
(How.  Ann.  St.  {§  13764,  137^),  is  exclusive, 
and  trover  will  not  lie  for  the  hog. — Spiegel  v. 
Straw,  163  N.  W.  2. 

«=>IOq(8)  (Mich.y  Defendant,  who  distrained 
plaintiff's  hog  damage  feasant  on  his  premises, 
was  entitled  to  at  least  nominal  damages. — 
Spiegel  V.  Straw,  163  N.  W.  2. 
«=»I00(9)  (Mich.)  Where  defendant  gave  plain- 
tiff written  notice  that  he  hod  distrained  bis 
hog,  and  demanded  payment  for  damages  and  ex- 
pense, and  caused  the  amount  due  him  to  be  de- 
termined, whether  the  proceedings  were  regular 
cannot  be  determined  in  plaintiff's  action  of 
trover  for  conversion  of  the  hog.— Spiegel  v. 
Straw,  163  N.  W.  2. 

In  trover  for  conversion  of  hog,  evidence  held 
insufficient  to  justify  snbmission  to  jury  of 
question  whether  defendant's  claim  that  ho  dis- 
trained plaintifTs  hog  when  trespassing  on  his 
premises  was  pretense  and  afterthought,  not 
made  in  good  faith,  but  to  rel^ate  plaintiff  to 
Ms  remedy  under  the  statnte.— Id. 

ANNUITIES. 

See  Compromise  and  Settlement.  «s>23. 

APPEAL  AND  ERROR. 

See  Oertiorari;  Costs,  «=>284,  266;  Criminal 
.Law.  <3=9l004-1192 ;  Exceptions,  BiU  at; 
New  Trial,  <g=66. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

Z.  ITATinEtE  Aim  FORM  OF  BEMEOT. 

4=3 1  (Mich.)  There  is  no  right  of  appeal  in 
chancery  suits,  unless  granted  by  statute. — 
Guthrie  t.  Leleenau  Circuit  Judge.  163  N.  W. 
93a 

m.  DECISIONS   BEVIEWABLE. 
(D)  Flnalltx  of  Determlnatlou. 

4=»79(1)  (Mich.)  In  an  action  against  three  de- 
fendants jointly,  where  demurrer  to  the  declara- 
tion 'was  sustained  as  to  two  defendants  and 


overroled  as  to  the  third,  leaving  the  case  pend- 
ing, writ  of  error  will  not  lie  to  review  the  or- 
ders on  the  demurrer.— Toleikia  v.  Austin,  163 
N.  W,  971. 

4=383  (Minn.)  An  order  vacating  the  final  or- 
der establishing  a  ditch  in  proceedings  under  the 
drainage  statute  and  granting  a  rehearing  is  not 
a  final  appealable  order  within  Gen.  St.  1913,  | 
5677.— In  re  Judicial  Ditch  No.  15  of  Fari- 
bault (bounty,  163  N.  W.  12& 

rB)  ffBtnre,  Scope,  and  KSeet  of  Decision. 

4=>90  (Iowa)  An  order  is  appealable  if  it  will 
not  be  inherent  in  the  final  judgment,  and  can- 
not be  presented  on  appeal  from  that  judg- 
ment-Northwestern Trading  Co.  v.  Western 
Live  Stock  Ins.  Co.,  163  N.  W.  350. 

An  order  overruling  a  motion  for  a  more  spe- 
cific statement  is  an  appealable  order. — ^Id. 

An  order  overruling  a  motion  demanding  that 
a  petition  be  divided  into  counts  is  not  appeal- 
able.—Id. 

®=>i09  ^N.D^  Where  defendant  made  alterna- 
tive motion  for  judgment  notwithstanding  the 
verdict  or  for  a  new  trial  and  the  trial  court 
denied  the  first  request  and  granted  a  new  trial, 
the  order  was  not  appealable.— Stratton  v.  Ro- 
senquist.  163  N.  W.  723. 

IV.  BIOHT  OF  REVIEIV. 

(B)   Bstoppel.  'WalTer,  or  Arreementa  Af« 
feotlnv  RI«I>t. 

4=3 1 54(1)  (Iowa)  The  filing  of  a  daim  agaidst 
the  estate  of  one  personally  liable  on  an  an- 
nuity contract  held  not  a  waiver  of  the  right 
to  prosecute  an  appeal  from  a  judgment  hold- 
ing such  contract  valid. — Watrous  v.  Watrous. 
1^  N.  W.  439. 

|&=»I55  (S.D.)  In  view  of  Code  Civ.  Proc.  | 
322,  regarding  docketing  of  judgment  by  clerk, 
mere  entering  and  docketing  of  judgment  where 
no  benefits  have  been  claimed  or  accepted  there- 
under, held  not  to  estop  prevailing  party  from 
thereafter  appealing  therefrom. — ^Avery  Co,  v. 
Peterson,  163  N.  W.  677. 

V.  FBESENTATIOH    AKD    RESEBVA* 

TION  nr  I.OWEB  COURT  OF 

OROUinDS  OF  REVIEW. 

(A)  laaaea  aiK  <taeationa  In  I.oiver  Conrt. 

^9 17 1(1)  (Iowa)  In  action  against  electric 
power  company  for  Injuries  to  telephone  line- 
man, where  in  lower  court  the  defendant  suc- 
ceeded in  excluding  evidence  that  its  wires 
were  in  the  highway  as  being  immaterial  to  its 
liability,  it  could  not  on  appeal  urge  that  its 
liqe  was  outgide  the  highway  upon  a  private 
right  of  way. — Toney  v.  Interstate  Power  Co., 
1&  N.  W.  394. 

<8=»I73(6)  (Mich.)  Where  defendant  railway  did 
not  raise  in  court  below  question  that  waiver  of 
time  for  filing  claim  operates  as  discrimination, 
such  issue  will  not  be  considered  on  appeal. — 
Ithaca  Roller  Mills  v.  Ann  Arbor  R.  Co.,  163 
N.  W,  934. 

(B)  Objections   and   Motions,    and  Rnllnca 

Tlierean. 

4s>  1 89(5)  (Mich.)  Assignments  of  error  com- 
plaining of  denial  of  continuance,  and  of  moticm 
for  new  trial  based  on  denial  of  such  continu- 
ance, cannot  be  reviewed,  where  no  exceptions 
were  reserved,  and  defendant,  after  denial  of 
continuance,  went  to  trial  without  objection. — 
Goldberg  v.  Peerless  PaUern  Co.,  1C3  N.  W. 
895. 

®3>204(1)  (Mich.)  Admission  of  evidence  can- 
not be  complained  of  in  absence  of  objection  or 
exception.— Slattery  v.  Tillman,  163  N.  W.  938. 
4=3207  (Mich.)  Whero  plaintiff  objected  to  ar« 
gument  of  defendant's  counsel,  objection  was 
sustained,  and  plaintiff  asked  no  insti-uction  to 
disregard  it,  Supreme  Court  need  not  determine 
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its  proiwiety.— B.  F.  Goodrich  Rubber  Co.  T. 
Sewell  Cushion  Wheel  Co.,  163  N.  W.  B. 
9=d207  (Mich.)  Counsel's  question  to  juror  on 
voir  dire,  whether  he  represented  an  insurance 
company,  held  not  reversible  error,  in  absence  of 
request  for  charge.— Snyder  t.  Mathison,  163  N. 
W.  104. 

€=3215(1)  (Iowa)  Exceptions  to  an  instruction 
cannot  be  considered  if  no  objection  to  the  in- 
struction was  made  prior  to  its  being  given,  in 
view  of  Code  Supp.  1913,  i  3705a.— Cohen  T. 
Hayden,  163  N.  W.  238. 

®=32I7  (Iowa)  Although  the  statute  authorizes 
the  jury  to  take  to  the  jury  room  all  exhibits 
received  as  evidence,  failure'  to  allow  them  to 
do  80  held  to  present  no  question  on  appeal,  in 
the  absence  of  objection  made  at  the  time. — 
Pamham  v.  Weeks,  163  N.  W.  464. 
<&=>2I9(2)  (Minn.)  There  should  not  be  a  re- 
versal on  a  material  error  in  a  finding,  where 
no  application  was  made  to  correct  it  in  the 
court  below.— McDonald  v.  Whipps,  163  N.  W. 
746. 

«=922l  (N.D.)  An  objection  that  the  judgment 
is  in  excess  of  the  ad  damnum  cannot  be  made 
for  the  first  time  on  appeal.— Steen  v.  Neva,  163 
N.  W.  272. 

«=>230  (Mich.)  Eitrors  assigned  to  rulings  to 
which  no  objection  was  made,  ot  no  objection 
was  made  until  after  the  testimony  was  re- 
ceived, are  not  available  on  appeal — Soule  v. 
Henry,  163  N.  W.  944. 

«=>23l(3)  (Iowa)  The  objection  that  testimony 
is  incompetent,  irrelevant,  and  immaterial  rais- 
es no  question  on  appeal. — In  re  Hoyt's  Estate, 
163  N.  W.  430. 

(O)  BxeeptloBS. 

^=>257  (Mich.)  Assi^ments  of  error  complain- 
ing of  denial  of  continuance,  and  of  motion  for 
new  trial  based  on  denial  of  such  continuance, 
cannot  be  reviewed,  where  no  exceptions  were 
reserved,  and  defendant,  after  denial  of  contin- 
uance, went  to  trial  without  objection.— <ioId-' 
berg  V.  Peerless  Pattern  Co.,  163  N.  W.  896. 

«s9260(l)  (Minn.)  Where  no  exception  is  taken 
to  the  admission  of  improper  evidence,  emd  its 
admission  is  not  assigned  as  error,  the  court 
mnst  consider  it  as  properly  in  the  cas«<— Lovdl 
V.  Beedle,  163  N.  W.  778. 

®=>263(5)  (Minn.)  Where  cose  was  submitted 
by  instruction  harmonizing  with  theory  of 
plalntiETs  alleged  cause  of  action,  and  he  ac- 
quiesced therein,  his  exception  on  the  ground 
uiat  the  theory  of  the  law  was  erroneous,  tak- 
en in  his  motion  for  new  trial,  was  too  late. — 
Martinson  v.  State  Bank  of  Belview,  163  N.  W. 
603. 

^3»270(2)  (Mich.)  Assignments  ot  error  com- 
plaining of  denial  of  continuance,  and  of  mo- 
tion for  new  trial  based  on  denial  of  such  con- 
tinuance, cannot  be  reviewed,  where  no  excep- 
tions were  reserved,  and  defendant,  after  denial 
of  continuance,  went  to  trial  without  objection. 
—Goldberg  v.  Peerless  Pattern  Co.,  168  N.  W. 
895. 

(D)   Motions  (or  New  Trial. 

«3»302(1)  (Iowa)  Where  trial  court  is  not  re- 
quired to  review  rulings  included  in  ground  of 
a  motion  for  new  trial  because  particular  rul- 
ings were  not  pointed  out,  appellate  court  may 
not  do  so.— Liddle  v.  Salter,  163  N.  W.  447. 

4t=>304  (Mich.)  Mere  failure  of  the  judge  to  file 
reasons  in  writing  for  the  denial  of  new  trial 
does  not  prevent  consideration  of  the  order  on 
appeal. — Clark  v.  Onaway-Alpena  Telephone  Co., 
163  N.  W.  44. 

TXX.  BBQinSITES  AMD  PROCBEDXHOS 

FOR  TRANSFER  OF  CAUSE. 

(A)  Time  of  Taklngr  Froceedlnvs. 

9B9363  (Mich.)  Where  decree   was  enterei^   cm 

July  8d|  and  on  July  Utb,  claim  of  appeal  was 


filed  without  payment  of  statntory  fee,  and  on 
January  29th  extension  of  time  was  applied  for 
to  March  1st,  and  appeal  fee  was  paid  March 
6tii,  it  was  not  abuse  of  discretion  for  court  oo 
March  22d  to  deny  motion  for  extension. — Guth- 
rie V.  Leleenau  Circuit  Judge,  163  N.  W.  936. 
Under  Judicature  Act,  c.  50,  M  19,  20,  and 
circuit  court  rule  66,  motion  for  extension  of 
time  to  prepare  case  tot  review  held  properly 
denied.— Id. 

(D)  'Writ  of  Error,  Citation,  or  Notlee. 

9=>4IB  (Iowa)  Notice  of  appeal  merely  stating 
perfection  of  appeal  to  the  Supreme  Court,  is 
sufficient  to  give  jurisdiction  not  only  of  final 
judgment,  but  of  prior  order  refusing  to  dis- 
charge attachment,  in  absence  of  written  objec* 
tions,  required  by  Code  Supp.  1018,  f  4139,  to 
question  appelate  jorisdictiibn.— Fronke  r.  Kel»- 
heimer,  163  N.  W.  239. 

VUI.  EFFECT  OF  TRAHSFEB  OF 

OATOB  OR  FROOEEPniQS 

THERSFOB. 

(A)  P««vevs    aaiA    Proeecdlsisa    •(    IiOirer 

Coart. 

«E>4S8  (N.D.)  Under  Oomp.  lisws  1913,  f 
7966,  trial  court  has  no  authority  after  time 
for  appeal  has  expired  to  ent^^ain  motion  for 
new  trial,  unless  finality  of  judgment  has  been 
suspended  by  proceedings  begun  before  time  for 
appeal  has  expired.— Gohl  y.  BechttM,  163  N^ 
W.  725. 

When  motion  for  new  trial  is  noticed  to  be 
heard  after  time  for  an  appeal  has  expired, 
final  dbaracter  of  judgment  is  not  suspended  so 
as  to  authorise  oitertainment  of  motion  by  fact 
that  notice  thereof  was  served  within  time  for 
appeal. — Id. 

IX.  SUFEBSESEAB  OB  STAT  OF  PRO- 
CEEBINGB. 

«=»468(2)  (N.D.)  Comp.  Laws  1918,  |  7836,  re- 
lating to  stay  of  proceedings  on  appeal,  does 
not  give  intending  appellant  right  to  supersede 
part  of  jud^ent  or  decree  which  is  executed 
prior  to  taking  ot  appeal — Random  v.  Random, 
168  N.  W.  883. 

Z.  BEOOBD  AMD  PROCEEDHTCW  HOT 
IN  BXCOBB. 

(A)   Matters  to  be  Shown  by  Reeor*. 

4=^501(1)  (S.D.)  Denial  of  motion  to  quash 
order  to  show  cause  cannot  be  considered  where 
no  exception  to  sudi  order  is  shown  by  the  rec- 
ord.—Zimmerman  y.  Corson  County,  163  N.  W. 
711. 

®=>5t  1(3)  (Wis.)  Under  St.  1915,  H  2831,  2870. 
held  that,  while  exceptions  filed  without  leave 
after  time  has  expired  are  of  no  effect,  excep- 
tions, if  not  so  filed,  if  found  in  the  record  unex- 
plained, are  to  be  regarded  as  fitad  by  leave  un- 
der section  2S31.— Heins  v.  Thompson  &  Flieth 
Lumber  Co.,  163  N.  W.  113. 

(B)  ■oo»«  anA  Caatanta  of  Baaord. 

9=»528(4)  (Mich.)  Although  Judicature  Act.  & 
18,  I  63,  provides  for  incorporation  in  bill  of  ex- 
ceptions of  record  of  proceedings  for  new  trial, 
where  affidavits  on  motion  for  new  trial  appear 
to  have  been  considered  and  are  referred  to  by 
trial  court,  A«Id,  that  aracllate  court  will  treat 
them  as  part  of  record. — Hampton  y.  Van  Nest's 
Estate,  163  N.  W.  83. 

«=s>S28(4)  (Neb.)  Affidavits  in  sapport  ot  a  mo- 
tion for  a  new  trial  for  newly  discovered  evi- 
dence to  be  considered  on  appeal  must  be  in- 
corporated in  the  bill  of  exceptions.- McMasters 
v.  City  of  Lincoln,  163  N.  W.  319. 
^s»536  (Wis.)  That  a  copy  of  exceptions  to  find- 
ings merited  in  pencil,  "duplicate,"  is  in  bill  of 
exceptions  with  pencil  marks  across  face,  and 
trial  court  certified  that  bill  contained  the  ex- 
ceptions filed  to  findings,  held  sufficient  to  show 
that  anch  paper  waa  ia  bill  when  certified  and 
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exceptions  were  sufficient^  incorporated  in  bill. 
— Heins  ▼.  Thompson  ft  Mieth  Lumber  Co.,  168 
N.  W.  178. 

(ES)  AbBtrseta  of  Reeord- 

«=sS90  (Iowa)  Where  notice  of  appeal  wu 
served  by  one  of  the  parties  and  by  an  inters 
vener,  and  subsequently  and  within  the  time 
required  defendants  filed  their  abstract  but  fail- 
ed to  include  therein  the  record  of  intervener's 
appeal,  the  filins  of  an  amendment  by  the  in- 
tervener to  appellant's  abstract  ahowiag  the 
record  of  his  appeal  was  sufficient. — Watroua  t. 
Watrous,  163  N.  "W.  439. 

(I)  Detcels,    Ob}*«ttoBS,    Ameadment,    M< 
Oorreetlon. 

4=>649  (Iowa)  Where,  on  day  after  verdict  on 
motion  was  directed  tor  defendant,  plaintiS^s 
counsel  filed  amendment  to  petition  stating  new 

? [rounds  of  negligence,  delay  of  counsel  for  de- 
endant  in  discovering  amendment  and  filing 
motion  to  correct  record  by  expunging  amend- 
ment and  striking  from  files  was  excusable,  if 
be  was  without  knowledge  amendment  was  to 
be  presented. — Carlisle  v.  Sells-Floto  Show  Co., 
163  a.  W.  380. 

But  for  defendant's  motion  to  strike  from 
files  pliintiff's  amendment  to  petition  filed  after 
verdict  on  motion  was  directed  for  defendant, 
amendment  could  not  well  have  been  consider- 
ed.—Id. 

(K)  (taeatlona  PreaoteA  tor  Rertevr. 

«=»688(1)  (Mich.)  The  record  not  disclosing 
that  garnishee  was  a  resident  of  another  county, 
it  cannot  be  urged  on  appeal  that  the  court 
had  no  authority  to  require  a  garnishee  of  an- 
other county  to  produce  books  and  papers. — 
Nichol  V.  Nevers,  163  N.  W.  65. 
$=9692(1)  (Iowa)  In  an  action  for  nej;ligence 
against  an  insurance  company  for  failing  to 
issue  an  accident  policy,  error  cannot  be  pred- 
icated on  refusal  to  permit  evidence  as  to  state- 
ments by  the  agent  in  the  absence  of  a  showing 
what  plaintiff  intended  to  prove. — Glendy  v. 
National  Travelers'  Benefit  Ass'n,  168  N.  W. 
352. 

€=>704^)  (Iowa)  Plaitttitt  in  a  suit  to  enjoin  a 
disorderly  bouse  nuisance  cannot,  without  the 
evidence,  have  a  review  of  the  order  of  dismissal 
as  to  part  of  defendants,  on  the  ground  that 
consistency  required  a  like  decree  against  all.— 
State  v.  Talbott.  163  N.  W.  197. 

XI.   ASSIONMEirr   OF   ERRORS. 

4ss>7l9(6)  (Mich.)  The  sufficiency  of  evidence 
win  not  be  reviewed,  where  no  motion  for  new 
trial  was  made  and  assignments  of  error  do  not 
properly  raise  question.— In  re  Warring's  'Ear 
tate,  163  N.  W.  50. 

•s>7l9(10)  (Minn.)  Assignment  of  error  in  ez- 
duding  certain  evidence  contained  in  the  mo- 
tion for  a  new  trial,  but  not  renewed  on  appeal, 
was  insufficient.— Martinson  v.  State  Bank  of 
Belview,  163  N.  W.  508". 

Xn.   BRIEFS. 

«=»757(1)  (Iowa)  Where  appeUant  failed  to 
comply  with  rule  53  (128  N.  W.  xi),  requiring 
brief  to  state  nature  of  action,  issues,  and  how 
decided,  and  a  statement  of  facts  presenting 
errors  relied  on,  the  case  will  not  be  reviewed. 
—Campbell  v.  Davis.  163  N.  W.  194. 
€=>758(1'(  (Mich.)  In  view  of  Supreme  Court 
rule  40,  Supreme  Court  will  not  search  record 
for  error,  but  counsel  must  point  out  alleged  er- 
rors in  the  brief  in  such  manner  that  court  may 
find  particular  exceptions  well  grounded,  and 
partienlar  errors  well  assigned. — Conple-Oear 
Freight  Wheel  Co.  v.  Lake  Shore  ft  M.  S.  Ky. 
Co.,  163  N.  W.  26. 

«=»762  (Mich.)  A  question  not  raised  in  the 
court  below,  or  in  the  original  brief,  cannot  be 


raised  in  the  reidy  brief,  after  submission  to  the 
court.— Lake  Erie  Land  Co.  v.  Cbilinski,  163  N. 
W.  929. 

xm.  DIBMISSAI..  WITHDRAW AI.,  OB 
ABANDOBBmirr. 

9=»78l(l)  (Mich.)  Where  judgment  ousting  cor- 
poration president  was  rendered,  and  he  brought 
error,  and  thereafter  the  stockholders  at  a  new 
election  chose  a  new  set  of  officers,  the  question 
whether  the  ouster  was  proper  became  a  moot 
question,  and  the  writ  of  error  will  be  dis- 
missed.—Brown  V.  Lawrence,  1^  N.  W.  872. 
«=»790(3)  (Neb.)  That  plaintiff  has  recovered  a 
Judgment  in  a  foreign  jurisdiction  upon  a  judg- 
ment rendered  in  the  state  will  not  require  Su- 
preme Court  to  dismiss  an  appeal  from  original 
judgment  or  from  a  judgment  in  a  suit  to  va- 
cate former  judgment.--Janous  v.  (3olumbas 
State  Bank,  163  N.  W.  327. 
$=380 1(4)  (Iowa)  On  motion  to  dismiss  appeal 
on  passing  on  the  right  to  appeal,  question 
whetlier  the  appeal  will  be  successful  will  not 
be  considered. — Northwestern  Trading  Co.  v. 
Western  live  Stock  Ins.  Co..  laS  N.  W.  350. 
€=3804  (Neb.)  Supreme  Court  has  jurisdiction 
to  entertain  plea  in  abatement  by  reason  of 
matters  happening  after  appeal  has  been  per- 
fected.— Irwin  V.  Jetter  Brewing  Co.  of  South 
Omaha,  163  N.  W.  470. 

«=»807  (Minn.)  Under  Gen.  St.  1913,  §  7786, 
where  the  time  to  appeal  from  an  order  granting 
a  motion  to  di.<imiss  an  appeal  had  not  e.-cpired, 
the  lower  court  bad  power  to  set  it  aside. — Grosa 
V.  Board  of  Sup'rs  of  lincoln  Tp.,  163  N.  W. 

126.  

XVI.  REVIEW. 
(A)   Beop«  and  Bsteat  in  4!en«ral. 

«=s>837(5)  (Iowa)  In  a  real  estate  broker's  ac- 
tion for  commissions,  conclusion  of  purchaser 
that  he  did  not  enter  into  contract  finally  made 
by  reason  of  anything  plaintiff  said  or  did  was 
not  binding  upon  appellate  court  in  determin- 
ing whether  there  was  a  jury  question  as  to  ef- 
ficient cause  of  sale  if  jury  might  reasonably 
draw  the  opposite  conclusion  from  facts. — John- 
son V.  Doubravsky,  163  N.  W.  589. 
^=9843(2)  (Mich.)  Except  as  costs  are  Involved, 
enforcement  of  decrep  enjoining  tr^passer  from 
fishing  without  license  in  privately  owned  pond 
affects  none  of  his  rights,  therefore  immaterial 
whether  or  not  plaintiff  owns  it,  but  where 
costs  have  been  decreed  against  defendant, 
plaintiff's  right  will  be  determined.- Winans  v. 
Willctts,  168  N.  W.  998. 

$=3863  (Minn.)  Where  defendant,  verdict  hav- 
ing gone  for  plaintiff,  moved  for  judgment  not- 
withstanding the  verdict,  without  asking  for  a 
new  trial,  the  only  question  presented  on  an  ap- 
peal  from  an  order  denying  the  motion  was 
whether  the  record  showed  plaintiff  was  not 
entitled  to  recover. — Martin  v.  Minneapolis  ft 
St.  L.  R.  Co.,  163  N.  W.  983. 

(0>  P«rttM  Bmtttled  to  AUeVe  Brvor. 

$=9879  (Mich.)  A  garnishee  defendant,  who  did 
not  appeal,  cannot  have  judgment  against  him 
reviewed. — ^American  Steel  &  Wire  <3o.  v.  Ded- 
rick,  163  N.  W.  18. 

$=9882(1^  (Iowa)  One  who  by  indirection  seeks 
to  leave  injurious  impression  with  the  jury  con- 
cerning his  adversary  is  not  prejudiced  if  sug- 
gested fact  be  denied. — Stutsman  t.  Des  Moines 
City  Ry.  Ca,  163  N.  W.  680. 

(D)  Aaieadnenta,   Addlttonal   Proota,   and 
Trial  •(  Canae  An«vr. 

$=»8B8(2)  (Mich.)  Supreme  Court  has  power  to 
permit  amendment  of  pleadings  to  conform  with 
testimony,  where  -subject  is  related  and  has 
been  fully  gone  into  with  no  claim  of  surprise. 
— Aticinson  v.  Akin,  163  N.  W.  1024. 
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^9895(1)  (Mich.)  In  action  to  set  aside  con- 
veyance as  fraudulent,  where  defendants  claim 
that  creditors  were  chargeable  with  notice  of 
their  rights  because  they  were  in  possession  of 
land,  but  their  answer  does  not  so  allege,  and 
objection  on  that  ground  to  testimony  as  to 
possession  is  overruled,  appellees  are  entitled 
to  have  objection  passed  upon  on  appeal. — At- 
kinson V.  Akin,  163  N.  W.  1024. 

(B)  Presmnptlona. 

$=»900  (Neb.)  On  appeal,  all  presumptionB  are 
in  favor  of  judgment  of  district  court,  and.  if 
record  does  not  affirmatively  show  error,  that 
judgment  will  ordinarily  be  afflrmed.T-Ferber  v. 
Leise,  163  N.  W.  317. 

^=927(7)  (Mich.)  On  directed  verdict  for  de- 
fendant, the  testimony  introduced  by  the  plain- 
tiff should  be  taken  as  true,  and  viewed  in  the 
light  most  favorable  to  him. — Spreng  v.  Detroit 
United  Ry.,  163  N.  W.  926. 
iS=»930(2)  (Mich.)  Where  an  instruction  is  in- 
consistent and  erroneous,  it  will  on  appeal  be 
presumed  jury  followed  the  erroneous  portion. 
— Bayne  v.  Everham,  163  N.  W.  1002. 

(F)  Discretion  of  Lo-rrer  Court. 

4=9970(3)  (Mich.)  Discretion  of  court  in  admit- 
ting evidence  on  rebuttal,  or  after  defense  has 
rested,  which  should  have  been  offered  in  chief, 
will  not  be  interfered  with,  unless  an  abuse  of 
discretion  is  shown.— Gilchrist  v.  Mystic  Work- 
ers of  the  World,  163  N.  W.  10. 
9s>970(3)  (Minn.)  Decision  will  not  be  reversed 
because  proper  evidence  is  received  out  of  its 
regular  order. — Nanlinger  v.  Ladies  of  the  Mac- 
cabees of  the  World,  163  N.  W.  785. 

(O)  <laeiittons  of  Fact,  Verdict*,  and  Flnd- 
Insfi. 

4=»I00I(1)  (N.D.)  Verdict  determining  con- 
tributory negligence  and  proximate  cause  ad- 
versely to  defendant  will  not  be  set  aside  unless 
evidence  is  such  that  reasonable  men  would 
necessarily  arrive  at  different  conclusions. — 
Chambers  v.  Minneapolis,  St.  F.  &  S.  S.  M.  By. 
Co.,  163  N.  W.  824. 

«s>l002  (Iowa)  A  jury  finding  on  conflicting 
evidence  is  conclusive  on  appeaL — Johnson  t. 
Buckley,  168  N.  W.  342. 

$s»l002  (Neb.)  Where  conflicting  evidence  sus- 
tains the  verdict  and  the  case  is  not  shown  to 
have  been  improperly  tried,  the  verdict  will  not 
be  set  aside  unless  clearly  wrong. — Jackson  v. 
Omaha  &  Council  Bluffs  St.  Ry.  Co.,  183  N.  W. 
83a 

«=>I003  (Mich.)  A  case  will  be  reversed  on  the 
question  of  weight  of  evidence  only  when  ver- 
dict is  against  overwhelming  weight  of  evidence. 
—Chapman  v.  Ann  Arbor  R.  Co.,  163  N.  W.  107. 
«s»l004(l)  (Iowa)  Appellate  Court  will  not  in- 
terfere wiUi  a  venlict  unless  amount  assessed  is 
so  extraordinary  as  to  indicate  passion,  prej- 
udice, or  misconception  of  jury's  duty.— Stuts- 
man T.  Des  Moines  City  Ry.  Co.,  163  N.  W. 
680. 

(H)   Harmless  Error. 

4s9|03l(l)  (Iowa)  Where  there  has  been  er^ 
ror,  a  presumption  of  prejudice  arises,  and  if 
the  record  fails  to  satisfy  the  court  that  no 
prejudice  has  been  caused,  then  such  error  can- 
not be  disregarded.— In  re  Hoyt's  Estate,  163 
N.  W.  430. 

€=»I032(1)  (Iowa)  On  appeal  npon  matters  in- 
volving questions  of  law  the  appellant's  ab- 
stract must  not  only  affirmatively  disclose  er- 
ror, but  that  such  error  was  prejudicial.- Ex 
parte  Blodgett,  103  N.  W.  342. 
$=>  1033(5)  (Minn.)  Erroneous  instruction  that 
burden  of  proving  that  death  did  not  result  from 
excepted  cause  was  on  plaintiff  could  not  aid 
insurer  in  setting  aside  verdict  for  insured. — 
Nardinger  v.  Ladies  of  the  Maccabees  of  the 
World,  163  N.  W.  786. 


«s>l033(9)  (Minn.)  GenenJIy  a  defendant  can- 
not complain  that  the  amount  of  a  verdict  is 
more  favorable  to  him  than  it  might  have  been. 
— ^Alden  v.  Sacramento  Suburban  Fruit  Lands 
Co.,  163  N.  W.  133. 

«s>l042(5)  (Iowa)  Error  in  striking  allegations 
from  pleading  was  cored,  a  substituted  pleading, 
on  which  trial  was  had,  having  such  allegations. 
— Franke  ▼.  Kelshdmer,  163  N.  W.  239. 

Error  in  striking  allegations  from  pleadings 
was  harmless,  evidence  to  sustain  them  being 
permitted  on  the  trial,  without  objections. — ^Id. 

<S=>t  046(5)  (Minn.)  The  cross-examination  of  a 
witness  by  the  court  by  asking  leading  questions 
and  eliciting  answers  favorable  to  plaintiff  heU 
not  prejudicial  error.— In  re  Wagner's  Estate, 
163  N.  W.  975. 

ig=l047(3)  (Mich.)  Striking  out  plaintiff's  tes- 
timony on  redirect  examination  to  a  fact  not  in 
dispute  and  to  which  he  had  previously  testified 
was  harmless. — Paul  v.  De  (Carrie,  163  N.  W. 
67. 

®=>I048(5)  (Iowa)  Overruling  objection  to  ques- 
tion to  plaintifCs  physician  whether  plabitifC 
related  to  medical  witness  facts  concerning 
her  injury  was  harmless,  where  witness  stated 
that  plaintiff  merely  told  him  that  she  had  been 
injured. — Stutsman  t.  Des  Moines  City  By.  Co., 
183  N.  W.  680. 

<Ss3l048(7)  (N.D.)  In  action  for  death  of  plain- 
tiff's husband,  exclusion  of  questions  to  driver 
of  automobile  in  which  he  was  riding  offered  as 
a  foundation  for  direct  impeaching  testimony  by 
inconsistent  statements  held  harmless  error. — 
Chambers  v.  Minneapolis,  St  P.  &  S.  S.  M.  Ry. 
Co.,  163  N.  W.  824. 

$=>I050(1)  (Iowa)  Any  error  in  admitting  plain- 
tiff's explanation  that  he  had  compared  his  trade 
for  certain  periods,  because  of  a  statement  by 
defendant's  agent,  is  harmless,  where  lie  imme- 
diately testified  to  his  trade  for  correct  periods. 
— Weibel  v.  Boston  Piano  &  Music  Co.,  163  N. 
W.  193. 

€=9 1 050(1)  (Iowa)  In  a  mine  servant's  action 
for  injuries,  testimony  of  a  physician  that  the 
minimum  value  of  the  services  of  the  physician 
who  first  attended  plaintiff  and  assisted  witness 
in  an  operation  was  $25  could  not  have  prej- 
-.idiced  defendant.— Ahlson  v.  High  Bridge  Goal 
Co..  16S  N.  W.  219. 

<S=9 1 050(1)  (Iowa)  In  action  to  establish  bound- 
aries, any  error  in  admitting  defendant's  testi- 
mony that  he  assented  to  a  certain  boundary 
line  in  order  to  get  matters  settled  is  harmless. 
— Koppes  V.  Koppes,  1(53  N,  W.  377. 
®3»  1050(1)  (Iowa)  In  suit  to  efltablish  a  re- 
salting  tmst,  testimony  of  the  sou  of  the  alle^ 
ed  cestui  that  he  told  persons  at  the  tmstees 
house  why  he  came  to  see  him  at  the  time  of  ft 
certain  transaction  was  not  prejudicial  as  a 
self-serving  declaration  of  one  having  an  inters 
est  in  the  suit,  where  he  did  not  state  what  was 
said,  but  simply  that  he  told  tliem  what  he  was 
there  for.— In  re  Hoyt's  Estate,  163  N.  W.  430. 

■SzslOSOd)  (Mich.)  In  action  involving  right  ot 
defeudants  to  compensation  for.  repair  of  injury 
inflicted  on  plaintiff's  car  by  defendants'  em- 
ploy6  in  testing  repair  they  had  made,  allowing 
plaintiff  to  introduce  evidence  of  custom  of  de- 
fendants to  make  such  tests  held  harmless.— 
SlBttery  v.  Tillman,  163  N.  W.  038. 

9=9 1050(1)  (Minn.)  In  action  by  executrix  to 
recover  land  as  part  of  an  estate,  which  was 
claimed  by  defendant  as  a  gift,  admission  of  tes- 
timony of  defendant's  wife  as  to  her  conversa- 
tion with  deceased  donor  held  not  prejudiciaL — 
Drager  v.  Seegert,  163  N.  W.  756. 

«=»I050(1)  (Neb.)  Where  the  evidence  as  to  ft 
permanent  injury  to  or  deformity  of  plaintiff's 
spine  was  conflicting,  the  conrt's  action  in  per- 
mitting plaintiff  to  bare  his  back  so  that  his 
physicians  could  better  describe  nature  of  in- 
jury was  not  prejudicial  to  defendant. — Wright 
T.  Omalia  &  O.  B.  St  By.  Co.,  163  M.  W.  151. 
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«E<>»M0<2)  (N.D.)  In  action  for  aamagea  for 
malicioua  prosecution,  it  is  preiodiclal  error  to 
permit  defendflnt  to  introduce  testimony  con- 
cerning: fUine  of  attorney's  lien  by  one  of  plain- 
tiff's attorneys.-^Rlioads  v.  First  Nat  Bank, 
163  N.  W.  1046. 

«=>r  052(7)  (Mich.)  In  trover  for  cattle  dlatrain- 
ed,  where  qnesdon  of  damages  was  not  ivaehed 
by  jnry,  testimony  showing  what  cattle  sold  for 
was  harmless  to  plaintiff.— Spiegel  t.  Straw,  163- 
N.  W.  4. 

4=»I05S<2)  (Iowa)  Brror  in  the  admission  of 
testimony  as  to  prior  death  on  defendant's  elec- 
tric line  was  cured  by  subsequent  exclusion  and 
instruction  to  disregard. — Toney  t.  Interstate 
Power  Co..  163  N.  W.  394. 
«=>I053(4)  (Mich.)  In    action    for    death    of 

glaintiflTs  intestate,  caused  by  sinUng  of  boat 
ired  of  defendant,  admission  of  evidence  as  to 
condition  of  other  boats  kept  for  hire  by  de- 
fendmt  was  not  cured  by  oaotion  as  to  weight 
to  be  given  it— Clark  ▼.  Detroit  &  M.  Hy.-Co., 
163  N.  W.  964. 

^=3l053(S)  (Mien.)  In  trover  for  cattle  distrain- 
ed, defendant's  evidence  of  proceedings  taken  by 
him  to  show  their  regularity  held  harmless  to 
plaintiff,  where  court  did  not  subipit  such  issue, 
but  limited  consideration  of  jury  to  question 
whether  cattle  were  running  at  large.— Spiegel 
V.  Straw,  163  N.  W.  4. 

«S9|056(1)  (Iowa)  In  a  suit  to  set  aside  an 
annuity  agreement  between  testatrix's  hasband 
and  otner  devisees.  In  consideration  of  the  dis- 
missal of  a  contest  of  the  will,  the  erroneous 
exclusion  of  evidence  that  the  contest  was 
groundless  held  harmless  error. — Watrous  v. 
Watrous,  163  N.  W.  439. 

«s»l058(l)  (N.D.)  No  prejudicial  error  results 
from  the  erroneons  ezdnsion  of  evidence,  where 
the  same  evidence  is  subsequently  admitted. — 
Baddick  v.  Buchanan,  163  N.  W.  720. 

«=»I058(2)  (Iowa)  Error  in  striking  a  state- 
ment of  a  witness  held  not  prejudicial  where  he 
gave  same  answer  on  cross-examination. — Liddle 
V.  Salter,  163  N.  W.  447. 

®s»(  058(2)  (Iowa)  Error  in  excluding  evidence 
on  cross-examination  was  harmless,  where  wit- 
ness had  already  testified  regarding  same  mat- 
ter.—Stutsman  V.  Des  Moines  Oity  Ry.  Co.,  163 
N.  W.  580. 

4=>l 060(1)  (Mich.)  In  a  will  contest,  where 
the  court  would  have  been  justified  in  with- 
drawing the  question  of  nndue  indiience  from 
the  jury,  cross-examination  and  remarks  by  pro- 
ponent's attorney  were  not  prejudicial. — Soule 
V.  Henry,  163  N.  W.  944. 
«=>r  060(1)  (NX).)  Where  amount  of  costs  in- 
volved was  only  $36,  and  jury  was  cautioned  to 
disregard  erroneous  statement  by  plaintiS's 
counsel  tliat  defendant  had  made  the  costs,  and 
no  new  trial  was  requested  in  county  court,  8u- 

§reme  Court  will  not  reverse  the  judgment. — 
teen  v.  Neva,  163  N.  W.  272. 

4=9 1 06 1  (2)  (Minn.)  Error  in  denying  motion  to 
dismiss  when  plaintiff  rests  is  cured  if  evidence 
warrants  submission  to  the  jury  when  bothpar- 
ties  rest — George  Gorton  Machine  Co.  T.  Grig- 
non,  168  N.  W.  748. 

«=3|064(1)  (Minn.)  In  action  against  several 
for  assault,  charge  submitting  conspiracy  as  to 
defendants  actuaUy  participating  in  assault  and 
found  to  be  aggressors  held  not  prejudicial — 
Leibel  v.  Golden.  163  N.  W.  »9L 
4=91064(4)  (Minn.)  In  widow's  action  against 
surety  on  saloon  keeper's  bond  for  death  of  her 
husband,  inadvertent  use  of  language,  in  the 
charge  as  to  what  constituted  intoxication,  heid 
not  prejudicial  error.— I'osch  v.  Lion  Bonding  ft 
Surety  Co.,  163  N.  W.  131. 
®=3l066  (Minn.)  In  action  against  several  for 
assault,  charge  submitting  conspiracy  was  prej- 
udicially   erroneous   as   to   two   defendants   not 


shown  to  have  participated  directly  in  alleged 
assault,  either  as  aiders  or  abettors. — Iieibel  v. 
Golden.  163  N.  W.  991. 

<S=3l068(l)  (Iowa)  An  instruction  relative  to 
the  consideration  for  the  cancellation  of  an  as- 
signment, if  erroneous,  was  not  prejudicial  to  the 
aasijftnee,  where  the  verdict  showed  a  finding 
against  such  cancellation.— Bemley  v.  Taft,  163 
N.  W.  337. 

4=»I068(4)  (Iowa)  Error,  if  any,  in  instructions 
on  measure  of  damages  is  harmless  where  the 
rule  of  law  as  to  liability  was  correctly  stated 
and  the  jnry  found  toe  ddendant.— Vandeventer 
V.  Nelson.  163  N.  W.  854. 
«=9l070(2)  (Minn.)  Where  jury's  special  find- 
ings disclose  basis  of  general  verdict  as  one  for 
which,  under  the  pleadings  and  evidence,  de- 
fendant is  liable,  errMS  in  respect  to  other  is- 
sues on  whidi  defendant  might  or  might  not  be 
liable  are  immaterial.— Clapper  v.  Dickinson, 
163  N.  W.  762. 

<8=»I07I(1)  (S.D.)  In  action  to  recover  fund  de- 
posited with  defendant  bank  for  payment  to 
plaintiff  or  bank's  codefendant  if  title  to  cer- 
tain land  was  found  defective  in  action  between 
plaintiff  and  bank's  codefendant,  any  error  in 
finding  that  title  was  defective,  etc.,  is  not  pr^- 
udicial  to  the  bank,  where  its  codefendant  ad- 
mitted such  fact— {^toll  V.  Meade  County  Bank 
of  Sturgis,  163  N.  W.  503. 

In  action  to  recover  deposit  with  defendant 
bank  for  payment  to  either  plaintiff  or  bank's 
codefendant,  the  error  in  finding  tlmt  plaintiff 
was  a  paHy  to  the  deposit  was  immaterial, 
where  evidence  establishes  that  deposit  was  made 
in  escrow  to  be  delivered  to  either  plaintiff  or 
bank's  codefendant. — Id. 

4=>I07I(6)  (Minn.)  Inaccuracies  in  those  find- 
ings of  fact  which  have  no  bearing  upon  the 
conclusipn  of  law  furnish  no  ground  for  a  new 
trial.— McDonald  v.  Whipps,  163  N.  W.  746. 

(D  Ercor  Waived  la  Appellate  Court. 

4=>I078(1)  (Mich.)  Assignments  of  error  not 
mentioned  in  appellant's  brief  are  waived  under 
Supreme  Court  Rule  No.  40. — In  re  Warring's 
Estate,  163  N.  W.  50. 

(J)  DeelsloBS  ol  Ittteroicdiate  Coarta. 

4=9 1 082(1)  (Iowa)  Where  district  court  on  er- 
ror to  justice  reversed  finding  for  plalntifF  land- 
lord and  entered  judgment  for  intervening  chat- 
tel mortgagees,  the  findings  will  be  reviewed,  al- 
though the  district  court  did  not  confine  itself 
to  questions  presented  by  petition  and  affidavit 
for  writ  of  error.— Gothrie  v.  Winters,  163  N. 
W.  208. 

(K)   Bnbseavent  Appeals. 

4=»I09S(4)  (Wis.)  Where  appellate  court  sus- 
tained complaint  for  death  against  a  general  de- 
murrer, although  only  qnestion  debated  was 
whether  it  was  necessary  to  allege  scienter,  held, 
that  the  decision  necessarily  decides  question  of 
plaintiff's  right  to  recover  damages  in  case  he 
proves  the  fiats  therein  stated. — Leganlt  v.  Ma- 
lacker,  163  N.  W.  476. 

®=3l099(6)  (Wis.)  Where  complaint  has  been 
sustained  by  Supreme  Court  against  general  de- 
murrer upon  former  appeal,  its  sufficiency  is  set- 
tled whether  the  court  on  second  appeal  deems 
decision  right  or  wrong.- Legault  v.  Malacker, 
163  N.  W.  476. 

XVn.  DETXBMINATION  Ain>  DISPO- 
SITION OF  CAUSE. 

(B)  Afflrmance. 
^s>ll44  (Micb.^  An  order  denying  motions  to 
dismiss  croes-biUs  filed,  in  suit  for  partition, 
will  be  affirmed  on  appeal,  so  that  complete  rec- 
ord may  be  presented  of  facts  qn  which  chan- 
cery jurisdiction  was  sought. — Comstock  v. 
Deane.  163  N.  W.  016. 
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OD)  Re-rerwU. 

^»  1 170(3)  (Mich.)  Where  the  case  waa  heard 
on  the  merits  that  the  pleadings  did  not  set 
forth  the  alleged  oral  agreement,  the  result  of 
ivhicfa  was  the  written  memorandum,  for  spe- 
cific performance  of  which  decree  was  asked, 
held  insufficient  to  cause  reversal. — Gharlet  ▼. 
Teakle,  163  N.  W.  923. 

xvni.  UABii.iTix;s  on  bonds  anb 

UNBERTAKINOB. 

«=>I234(4)  (Mich.)  Where,  in  suit  on  appeal 
bond  conditioned  on  payment  by  defendant  of  all 
rent  due  or  to  become  due  to  plaintiff  for  farm 
up  to  time  plaintiff  should  obtain  poasewion, 
plaintiff  showed  right  to  rent  $3,800  in  excess  ot 
amount  of  bond  (i.  e.  $1,200),  there  was  no 
double   recovery   in   permitting  plaintiff  subse- 

?uently  to  recover  on  $1,400  bond  given  by  de- 
endant  conditioned  upon  his  accounting  for  val- 
ue ot  crops  on  farm. — ^Brown  v.  Brown,  168  N. 
W,  156. 

APPEARANCE. 

See  Municipal  Corporations,  ®=3642. 

4s»9(2)  (S.r>.)  Where  a  party  appears  solely  to 
challenge  the  court's  jurisdiction,  and  states 
grounds  showing  want  of  jurisdiction,  the  pur- 
pose of  such  appearance  will  not  be  defeated 
merely  because  other  and  insufficient  grounds 
are  also  set  forth.—Chicago.  M.  ft  St  P.  Ry. 
Co.  V.  Mcaelland,  163  N.  W.  675. 
^s»9(8)  (S.D.)  Ground  stated  in  moti<m  to  va- 
cate judgment  held  not  to  constitute  a  general 
appearance  waiving  right  to  object  to  the  court's 
jurisdiction.— Chicago,  M.  &  St.  P.  By.  Co.  v. 
McClelland,  163  N.  W.  670. 

APPLIANCES. 

See  Master  and  Servant,  «s>101-108. 

APPORTIONMENT. 

See  Municipal  Corporations,  4=9466, 

ARCHITECTS. 

See  Contracts,  €=s>284;  Master  and  Servant, 
«=>288;   Negligence,  «=>44,  96. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  «=»207,  1060;  Crimi- 
nal Law,  <8=706-730,  700,  1171 ;  Trial,  «=» 
108%-133. 

ARREST. 

See  Prisons. 

ASSAULT  AND  BATTERY. 

See  Conspiracy,  «=»21. 

ASSESSMENT. 

See  Drains,  «sb71-82;  Highways,  «=>122 : 
Municipal  Corporations,  €=»407-524;  Tax- 
ation, «B>817-462. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  4s»719 ;  Criminal  Law, 
31129. 


<S=>1 


ASSIGNMENTS. 


See  Attorney  and  Climt,  «=»123:    Fraudulent 
Conveyances;   Judgment,  ®=>S50. 

I.  BE«)inism:s  anb  vai.zditt. 

(A)   Fropertr,  Bstatea,  and  RlvMa  Aaalcn- 
able. 

4=3 1 9  (Mich.)  Contract  by  defendant  to  carry 
sand  and  gravel  during  navigation  season  for 
B.  held  assignable.— C.  H.  Little  Co.  T.  Cad- 
well  Transit  Co.,  163  N.  W.  952. 


<B>  Mode   and   SameiMier    of  AaBianaaOBt. 

^=>4I  (Blinn.)  Where  M.  contracted  to  do  de- 
fendant's delivery  work,  and  thereafter  M.  con- 
tracted with  plaintiff  in  writing  to  do  such  work 
for  it  and  reoaive  entire  considerntion,  it  was 
not  an  assignment  of  the  contract  so  as  to 
give  plaintiff  right  of  action  against  defendant 
for  low  of  profits  from  its  refusal  to  permit  him 
to  perform  contract. — Reed  v.  R.  M.  Chapman 
Basting  Co.,  168  N.  W.  794. 

in.  KIOHTS  ANB  XJABXUTIEB  OF 
PASTIES. 

4S990  (Neb.)  Owner  of  chose  in  action  can  sell 
whatever  interest  he  has  therein,  and  in  ab- 
sence of  fraud  purchaser  takes  owner's  right 
at  time  of  assignment,  and  owner  may  there- 
after formally  transfer  such  right. — Vanderlip 
V.  Barnes,  163  N.  W.  856. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy.  - 

ASSOCIATIONS. 

See  Insurance,  4=9691. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  «»204-220,  2881 

ASYLUMS. 

See  Nuisance,  4=>3. 

ATTACHMENT. 

See    Execation:     Exemptions;     Garnishment; 
Homestead ;   Landlord  and  Tenant,  4s>229. 

m.  FBOCEXblNGS  TO  PBOCtJBE. 
(B)   AmdaTlta. 

4s»H5  (Minn.)  An  affidavit  for  attachment, 
stating  that  the  debtor  had  removed  from  the 
state  as  affiant  believes  to  defraud  his  creditors 
or  avoid  summons  or  keeps  himself  concealed 
with  such  intent,  is  not  bad  as  stating  separate 
grounds  in  the  alternative.— Blevins  v.  Bice,  168 
N.  W.  770. 

▼XX.   QUABHINQ,    VAQATINO,    BISSO> 
LtTTION,  OR  ABANDONJCENT. 

«=»249  (Iowa)  Under  Code'  1897,  f  3820,  an- 
thorizing  motion  to  discharge  attachment  for 
cause  making  it  apparent  of  record  that  it 
should  not  have  been  levied  on  all  or  some  of 
the  proiMrty,  uncontradicted  affidavit  clearly 
setting  out  the  property  claimed  to  be  exempt, 
and  the  facts  which  in  law  constitute  its  ex- 
emption, is  clear  and  satisfactory  proofs— 
Franke  v.  Kelsheimer,  163  N.  W.  239. 

XX.   WBONOFVIi  ATTACHMENT. 

4x936 1  (N.D.)  In  levying  on  property  under  an 

attachment,  a  person  is  bound  to  act  with  due 
regard  for  the  rights  of  others,  and  to  refrain 
from  abusing  the  process  of  the  law. — Stringer 
V.  Elsaas,  163  N.  W.  558. 

ATTENDANCE. 

See  Schools  and  School  Districts.  4=3lQ0i 

ATTESTATION. 

See  Wills,  4=120,  121. 

ATTORNEY  AND  CLIENT. 

Sec    Contracts,   4=>111:    •Criminal   Lav,    4=» 
638,  706-730:    District  and  Proeecutiag  At- 
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torneys;  DlTorce,  ^sslOT;  Trial,  ®s>108^V- 
138. 

I.  TBI:  OFFICX   OF  ATTORHET. 

(C)   SnapensloB  and  DIsbarmeBt. 

•=>39  (Minn.)  A  licensed  and  practicing  attor- 
ney who  was  convicted  in  the  United  States 
District  Court,  of  conspiring  with  a  bankrupt 
to  conceal'  his  property  from  the  trustee  and  sen- 
tenced to  imprisonment  in  United  States  pen- 
itentiary in  another  state  could  be  removed  irom 
ofBce.-!n  re  O'Neill,  163  N.  W.  504. 

n.  RBTAIMEK  AND  AITTRORrrr. 

^3>70  (Iowa)  Where  a  judgmeat  record  recites 
that  an  attorney  appeared  for  a  party,  it  ia 

g resumed  that  such  appearance  was  authorized 
y  such  party. — Fuehr  v.  Ewert  &  Richter  Ex- 
press &  Storage  Co.,  163  N.  W.  347. 
€=»79  (Iowa)  Ordinarily  an  attorney  may  not 
delegate  his  authority.— Euehr  t.  Ewert  &  Rich- 
ter Express  &  Storage  Co.,  163  N.  W.  347. 
4s>90  (Iowa)  An  attorney,  by  virtue  of  being 
retained,  may  not  waive  or  accept  service  of 
process  for  his  client,  but  to  do  so  he  must  be 
■pecially  authorized  and  therein  would  act  as 
•gent  or  attorney  in  fact  and  not  because  of  his 
relation  as  attorney  at  lawt — Fuehr  v.  Ewert  & 
Kichter  Express  &  Storage  Co.,  163  N.  W.  347. 
9s>92  (Iowa)  To  appear  in  court,  either  aftqr 
or  before  service  of  process  on  defendant,  te 
within  the  scope  of  the  employment  of  defend- 
ant's attomev  as  such. — Fuehr  v.  Ewert  &  Rich- 
ter Express  &  Storage  Co.,  168  N.  W.  347. 

In  action  on  judgment  of  another  state,  letter 
of  defendont's  attorney,  who  had  been  instructed 
to  settle,  but  not  to  Utigate,  to  a  bank  in  such 
other  state  authorizing  employment  of  attorney 
there,  held  not  to  authorize  attorney  in  the  other 
Btate  to  appear  for  defendant  in  litigation. — ^Id. 

HI.    DUTIES  A3n>  XJABUJTIB8  or  AT- 
TORHBT  TO  OXOEITT. 

«s>l23(l)  (Neb.)  An  attorney  Is  required  t»  ex- 
ercise the  utmost  good  faith  in  all  of  his  rela- 
tions and  dealings  with  bis  cUent.— Diedrichs  v. 
Stephenson,  163  N.  W.  153. 
«=»I23(1)  (Wis.)  An  attorney  is  held  to  strict 
accountability  in  prqfessional  relations  with  his 
clicntH,  and  any  undue  advantage  gained  by  de- 
ception or  undue  influence  will  not  be  uphdd. — 
Armstrong  v.  Morrow,  168  N.  W.  1T9. 
$=>I23(2)  (Wis.)  An  attorney  who  was  also  cli- 
ent's intimate  frietid  held  bound  to  show  affirma- 
tively, either  that  he  paid  an  adequate  consider- 
ation for  assigomeat  of  mortgage,  or  that  gratui- 
ty was  intended,  and  no  advantage  was  taken  of 
confidential  relations. — Armstrong  v.  M(«row, 
163  N.  W.  170. 

XV.  COMFEXSATZOH  AMD   JJOOl  OF 

ATTORHBY. 

(A)   Peea  and   Other   Reaiaitermtloa. 

<E»|55  (XA.)  Where  services  of  attorneys  re- 
tained by  trustees,  appointed  by  court  for  bene- 
fit of  creditors  and  stockholders  of  a  corporation 
whose  charter  had  lapsed,  preserved  property, 
their  fees,  exclusive  of  one's  services  as  secre- 
tary, sh'ould  be  paid  from  fond  in  hands  of 
court.— State  v.  Wayne  County  Agr.  Soc.,  163 
N.  W.  764. 

(B)  Uen. 

4=>I75  (Minn.)  Under  a  claim  of  lien  for  attoi^ 
ney's  fees,  the  attorney  may  retain  from  his 
client,  in  the  absence  of  agreement  for  the 
amount  of  his  fees,  only  sufficient  to  cover  the 
reasonable  value  of  bis  services. — Klampe  v. 
Klampe,  163  N.  W.  295. 

$=9 1 79  (Neb.)  Where  attorneys  did  not  comply 
with  statute  regulating  attorney's  liens,  they 
had  no  lieu  on  a  Judgment.— Vanderlip  v. 
Barn<^.  163  N.  W..856. 


«s»l8t  (Minn.)  When  an  attorney  in  a  divorce 
action  serves  notice  of  claim  of  lien  for  his  fees 
upon  the  adverse  party,  and  receives  money 
thereunder  to  apply  on  the  judgment,  he  can- 
not withhold  the  same  from  his  client  under  a 
contract  for  fees  in  another  matter. — ^Klampe  v. 
Klampe,  163  N.  W.  285. 

^=3182(1)  (Minn.)  Attorney  for  plaintiff  has  a 
lien  upon  a  cause  of  action  under  federal  Em- 
ployers' Inability  Act  instituted  in  state  courts, 
and  in  such  action  the  lien  may  be  enforced.— 
HoUoway  v.  Dickinson,  163  N.  W.  791. 
4=9 1 90(2)  (Minn.)  In  intervention  proceedings 
by  attorney  for  plaintiff  to  enforce  his  lien,  ex- 
clusion of  evidence  offered  to  show  intervener's 
solicitation  of  personal  injury  cases  held  not  an 
abuse  of  trial  court's  discivtion.— HoUoway  v. 
Dickinson,  163  N.  W.  701. 
«=»I92(2)  (Minn.)  In  action  by  intervener  to 
enforce  a  lied  for  attorney's  services,  held,  that 
neither  the  allegations  of  the  complaint  in  inter- 
vention nor  the  judgment  entered  thereon  were 
supported  by  the  proofs. — Castigliano  v.  Great 
Northern  Ry.  Co.,  163  N.  W.  741. 

AUCTIONS  AND  AUCTIONEERS. 

0E»7  (N.D.)  Act  of  anetioneer  in  requiring  cer- 
tain part  of  price  to  be  paid  to  third  party 
when  the  advertisement  of  the  sale  contained  no 
such  condition,  did  not  violate  Comp.  Laws 
1018,  I  5968i  providing  that  conditions  cannot 
be  orally 


272. 


modined.— Steen  v.  Neva,  163  N.  W. 


*=»8  (NJ).)  Where  buyer  at  auction  agrees  to 
pay  money  due  from  seller  to  third  party,  be 
cannot,  in  seller's  action  for  breach  of  the 
promise,  set  up  defenses  which  seller  might  have 
had  against  third  party's  claim. — Steen  v.  Neva, 
las  N.  W.  272. 

Purchaser  at  auction  cannot  complain  of  al- 
leged want  of  authority  on  part  of  auctioneer, 
when  his  acts  are  ratified  by  owner. — Id. 

Owner's  ratification  of  acts  of  auctioneer  will 
be  presumed  from  bis  suit  for  the  amount  agreed 
to  be  paid  by  purchaser. — Id. 

AUTHENTICATION. 

See  Criminal  Law,  €=»547. 

AUTHORITY. 

See  Bridges,  «s>20;  Corporations,  «x>900. 

AUTOMOBILES. 

See  Criminal  Law,  «=3700,  815 ;  Damages,  «s> 
131;  Highways,  «x»181,  X84;  Insurance, 
€=>502;  Larceny.  ^=>57,  62 ;  Municipal  Cor- 
porations, «=3T05,  706;  Negligence,  «=»92, 
03;  Railroads,  «3i>848:  Street  Railroads, 
«s>114:    Trial.  <8=»108%. 

BAILMENT. 

See  Banks  and  Banking,  i^=3ll9-154;  Car- 
riers, $=376-185 ;  Innkeepers ;  Livery  Stable 
and  Garage  Keepers,  4s»8. 

•s>9  (Mlrh.)  Defendant  is  not  liable  for  death 
of  plaintiff's  intestate,  caused  by  sinking  of 
boat  hired  of  it,  for  failure  to  furnish  boat 
which,  when  capsized,  would  float,  supporting  in 
water  four  clinging  passengers,  as  defendant  did 
not  undertake  to  furnish  nonsinkahle  boat. — 
Clark  V.  Detroit  &  M.  Ry.  Co.,  163  N.  W.  064. 
4s>l8(l)  (Iowa)  In  action  for  the  conversion  of 
an  automobile,  where  tlefcndant  set  up  a  lien 
for  repairs  in  a  somewhat  larger  amount  than 
subsequently  found  by  the  court,  such  fact  waa 
not  ground  for  Tejecti<xi  of  the  entire  Hen,  in 
the  obeeDoe  of  bad  faith. — Duffy  v.  Hardy  Aoto 
Co.,  168  N.  W.  370. 

«s»3i(2)  (Mk-h.)  In  action  for  death  of  plain- 
tiff's intestate,  by  siqking  of  boat  hired  of  de- 
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lendant,  evidence  as  to  condition  of  other  boats 
kept  for  hire  by  defendant  i»  inadmissible, 
where  it  tended  to  prove  that  they  were  in 
various  conditions  as  to  repair  and  not  uusea- 
worthy.— Clark  v.  Detroit  &  M.  By.  Co.,  163 
N.  W.  064. 

9s>3 1  (3)  (Mich.)  Evidence  in  replevin,  involv- 
ing question  of  repairs  by  defendants  of  in- 
jury to  plaintiff's  auto,  inflicted  by  their  em- 
ploye, haying  been  made  under  conti-act,  ex- 
])ress  or  implied,  entitling  them  to  compersa- 
tion,  hrld  to  justify,  if  not  require,  verdict  for 
plaintiff.— Slattery  y.  Tillman,  163  N.  W.  938. 
«ss>33  (Mich.)  In  action  for  death  of  plaintiff's 
intestate,  caused  by  sinking  of  boat  hired  of 
defendant,  evidence  held  insufficient  to  justify 
refusal  to  direct  verdict. — Clark  v.  Detroit  & 
M.  By.  Co.,  163  N.  W.  964. 

BANKRUPTCY. 

n.  PETITION.  ABJTTBICATION,  WAR- 
RANT, Ain>  OUSTODT  OF 
FBOPEBTT. 

(O)  larolmntMry  ProeeeOlnsa. 

®S954  (Iowa)  A  partnership  may  be  bankrupt 
and  individuals  composing  it  solvent. — Peterson 
*•.  Peregoy  &  Moore  Co.,  168  N.  W.  224. 

V.   BIORTS.   REMEDIES.   AMD   DI8. 
CHARGE  OF  BANKRUPT. 

^=3404(1)  (Iowa)  Under  bankruptcy  laws  (Act 
July  1,  1898,  c.  541,  J  5,  30  Stat  547,  548  (U. 
S.  Comp.  St.  1916,  S  95891)  a  partnership  may 
be  bankrupt  ani  individuals  composing  it  solv- 
ent and  individual  members  cannot  be  discharg- 
ed in  involuntary  bankruptcy  unless  acts  of  in- 
solvency are  charged  and  proven  against  them. 
—Peterson  v.  Peregoy  &  Moore  Co.,  163  N.  W. 
224. 

®=s>4l4'3)  (Minn.)  Judgment  against  defendant 
sought  to  be  discharged  of  record  under  Gen.  St. 
1913,  !  T914,  as  having  been  released  by  dis- 
charge in  bankruptcy,  held,  on  evidence,  to  rep- 
resent debt  arising  from  fraud  of  defendant  m 
fiduciary  capacity,  excluded  from  discharge  by 
Bankruptcy  Act,  S  17,  subd.  4.— Arnold  v.  Smith. 
163  N.  W.  672. 

BANKS  AND  BANKING. 

See  Indictment  and  Information,  ^=3159 ;  Part- 
nership, ®=»44,  50,  56. 

n.  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(C)   Stoekholders. 

€=»47(1)  (S.D.)  Stockholder,  who  never  owned 
all  stock  of  bank,  could  pot  be  held  liable  for 
total  amount  thereof,  under  Const,  art.  18,  §  8, 
making  stockholder  liable  to  extent  of  amount 
of  his  stock  at  par  value  thereof. — Security 
State  Bank  v.  Gannon,  163  N.  W.  1040. 

Const,  art.  18,  i  3,  contemplates  total  liabil- 
ity of  stockholders  for  each  share  of  stock  equal 
to  face  value  thereof. — Id. 

In  suit  to  enforce  liability  of  stockholders  for 
debts,  etc.,  of  bank,  pursuant  to  Const,  art.  18, 
9  3,  in  which  rights  of  stockholders  and  others 
were  involved,  held,  rights  of  all  parties  should 
be  adjudged  upon  basis  that  what  was  done  in 
reorganization  of  bank  was  binding  on  all  par- 
ties thereto,  and  present  stockholders  held  pri- 
marily liable,  and  former  secondarily  liable. 
—Id. 

«s>48^)  (S.D.)  In  suit  to  enforce  liability  of 
stockholders,  under  Const,  art.  18,  |  3,  part  of 
stock  should  not  be  held  liable  to  only  sin^e 
assessment  and  remainder  to  double  assessment, 
imposed  simply  because  auch  part  of  stock 
changed  ownership. — Security  State  Bank  T. 
Gannon,  163  N.  W.  1040. 


(B)   Insolvener    Bad  OlasolatiOB. 

«=>63i/2  (S.D.)  Under  statute  (Ijiws  1911,  c 
256,  }  17),  stockholders  had  remedy  if-  they 
thonj;ht  bank  should  not  remain  in  hands  of 
public  examiner,  and,  not  having  sought  snch 
remedy,  are  in  no  position  to  raise  any  question 
as  to  rightfulness  of  his  possession,  in  action 
to  enforce  liability  of  stockholdors,  under  Const, 
art.  18,  j  3.— Security  State  Bank  v.  Gannon, 
163  N.  W.  IWO. 

@=>65  (S.D.)  In  suit  to  enforce  liability  of 
stockholders  for  debts,  etc.,  of  bank,  pursuant 
to  Const,  art  18,  $  3,  held,  that  all  stockhold- 
ers, old  and  new,  were  estopped  from  question- 
ing validity  of  what  was  done  in  transferring 
shares,  eta,  on  reorganizing  bank. — Security 
State  Bank  v.  Gannon,  163  N.  W.  1040. 
<S=i>80(6)  (S.D.)  A  special  deposit  in  a  bank 
should  be  paid  as  a  preferred  claim  upon  bank's 
insolvency. — Stoll  v.  Meade  County  Bank  of 
Stnrgis,  163  N.  W.  665. 

<8=>84  (Iowa)  Under  Code,  $8  1884,  1885,  issu- 
ance of  a  new  certificate  of  deposit  for  the 
amount  of  former  certificate,  including  interest 
upon  surrender  of  former  certificate,  held  not 
an  extension,  but  a  "renewal,"  thereof.— State 
V.  Kiefer,  163  N.  W.  698. 

In  a  prosecution  for  fraudulent  banking,  to 
prove  a  firm  insolvent,  it  was  not  necessary  to 
show  that  its  entire  property  was  insnfficient  to 
meet  its  obligations,  but  that  firm  in  operation 
of  its  bank  could  not  pay  its  debts  in  usual 
course  of  business. — Id. 

Although  the  relation  of  creditor  and  debtor 
arises  from  the  malting  of  deposits  of  money  in 
a  bank,  held,  that  relation  between  banker  and 
depositor  partakes  largely  of  confidence  and 
truet  rather  than  a  loan,  and  banker  who  re- 
ceives money  knowing  he  will  be  uiuible  to  re- 
pay is  guilty  of  an  offense. — Id. 

HI.  FUNCTIONS   AND   DEALINGS. 

(A)  Banlctnar  Prancblses  and  Povr«ra,  aa4 
Tkeir  Exerolae  la  Oeaeral. 

9s>99  (Mich.)  Becoming  a  surety  on  a  town- 
ship treasurer's  official  bond  is  within  the  scope 
of  a  banking  partnership's  business  aud  one 
partner's  ratification  of  such  a  suretyship  con- 
tract binds  the  other. — Wexford  Tp.  v.  Seeley. 
163  N.  W.  16. 

A  banking  partnership's 'agreement  to  art  as 
surety  on  a  township  treasurer's  bond  in  return 
for  certain  township  funds  being  deposited  with 
it  is  valid.— Id. 

(C)    Depoatts. 

«S3|I9  (Neb.)  A  "depositor"  is  one  who  deliv^ 

ers  to  or  leaves  with  bank  money  subject  to  his 
order,  either  upon  time  deposit  or  subject  to 
check.— In  re  Farrens,  163  N.  W.  318. 

Under  statute  governint  banks  and  banking, 
prior  to  enactment  of  House  Roll  No.  201.  by 
thirty-fifth '  seesion  of  Legislature,  director  of 
state  bank,  as  to-  his  deposit  in  bank,  stood  in 
same  position  as  any  other  depositor. — Id. 
®=>I34(3)  (N.D.)  Bank  succeeding  another  bank 
and  assuming  its  debts  and  liabilities  had  no 
right  as  against  a  depositor  to  p&s  his  obliga- 
tion as  surety  on  an  appeal  bond  in  suit  against 
the  first  bank  and  charge  it  to  depositor. — 
Krueger  v.  First  State  Bank  of  Bowbells,  163 
N.  W.  817. 

®=>I53  (Wis.)  If  a  bank  receives  a  deposit  for 
an  express  purpose,  but  uses  it  for  a  different 
purpose,  it  is  Uable  to  the  depositor  therefor. — 
Ziegenhagen  v.  Suring  State  Bank,  163  N.  W. 
184. 

A  memorandum,  when  a  loan  was  made  by  a 
bank  as  to  disposition  if  it  made  by  its  cashier, ' 
unsigned  and  mailed  or  handed  to  the  depoeitor, 
does  not  constitute  a  contract— Id. 
®=>I54(8)  (Wis.)  Evidence  hdd  to  show  that  a 
deposit  was  a  special  deposit,  so  that  applica- 
tion thereof  to  another  purpose  rendered  the 
bank  liable  to  the  depositor. — ^Ziegcnhogen  v. 
Buring  State  Bank,  163  :N.  W.  184. 
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(H)  Aettana. 

®=>227(3)  (Mich.)  Evidence  that  defendant 
bank's  assistant  cashier  signed  a  township 
treasurer's  official  bond  upon  understanding 
that  certain  deposits  would  be  made  in  the 
bank,  and  so  infoimed  one  of  bank's  part- 
ners, who  raised  no  objection  but  continued  to 
receive  deposits,  sustains  a  finding  that  such 
partner  ratified  the  contract— Wexford  OPp.  ▼. 
Seeley,  163  y.  W.  16. 

BAR. 

See  Dower,  «s>50;   Judgment,  «=»570-603. 

BASTARDS. 

See  Criminal  Law,  $=3304, 

m.   FROCEITDTNGS  ITNDEB  BAS- 
TARDY IJkWS. 

<Ss»36  (Minn.)  Under  Gen.  St.  1913,  i  8214  et 
••q.,  prosecution  for  bastardy  iM  triable  in  eoun- 
ty  in  which  mother  of  the  child  resides,  and  not 
in  county  in  which  defendant  reaides.— State  v. 
District  Court  of  Blue  Earth  County,  163  N. 
W.  797. 

€s»5f  (Minn.)  In  a /bastardy  case,  court  can 
allow  an  amendment  to  the  complaint,  where 
defendant  never  could  have  been  in  any  doubt 
of  the  exact  charges  against  Urn.— State  t.  Bolie, 
163  N.  W.  505. 

^=971  (Minn.)  There  was  no  error  in  instruct- 
ing as  to  the  average  period  of  gestation.— '49tate 
V.  Solie,  163  N.  W.  505. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  <S=>691. 

BENEFICIARIES. 

See  Insurance,  «=>769-793. 

BENEFITS. 

See  Municipal  Corporations,  «s>200. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=>400,  402;  Evidence,  «=» 
158-186. 

BICYCLES. 

See  Municipal  Corporations,  «s»708. 

BIDS. 

See  Municipal  Corporations,  «=»336,  33a 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  SALE. 

See  Chattel  Mortgages,  $=s84. 

BILLS  AND  NOTES. 

See  Abatement  and  Revival,  ®=o52 ;  Alteration 
of  Instruments :  Husband  and  Wife,  €=>44, 
85. 

I.  REQiriSITES  AND  VAUDITT. 

(A)  Porm    and    Contents    of   Bill*    of    Bx- 

cbanare.  Drafts,  Clieolui,  and  Orders. 

^s>l2  (Minn.)  Where  an  outlawed  debt  is  a 
good  consideration  for  a  check,  it  need  not  re- 
cite that  such  is  the  consideration. — Baxter  v. 
Brandenburg,  163  N.  W.  616." 
<e=923  (Minn.)  Where  a  check  is  given  for  a 
valuable  consideration,  the  drawer  is  the  princi- 

Sal  debtor,  and,  where  he  has  no  funds  m  the 
rawee  bank,  he  becomes  absolntely  liable  in  a 
suit  OB  the  check,  which  liability  survives  bis 
death.— Baxter  v.  Brandenburg,  163  N.  W.  516. 


(B)  Coastderatlon. 

<S=»94(1)  (Minn.)  An  outlawed  debt  is  a  good 
consideration  for  a  check. — Baxter  ▼.  Branden- 
burg, 163  N.  W.  616. 

(F)   Validity. 

iS=>l06  (Mich.)  A  note  given  solely  to  enable 
plaintiff  to  obtain  its  charter  contrary  to  law 
was  without  consideration. — East  Side  Trust  & 
Savings  Bank  v.  McGinnis,  163  N.  W.  949. 

A  contract  void  as  against  public  policy  fur- 
nishes no  oonsideratioa  for  a  promissory  note. 
—Id. 

XV.   NEGOTIABILITTANDTRAHSFER. 
(A)   Instraments  Hecotlable. 

^3»I70  (Iowa)  Under  Negotiable  Instruments 
Law  (Code  Snpp.  1913,  g  S060a38),  an  indorse 
ment  without  recourse  does  not  destroy  a  note's 
negotiabiUty.— Higby  t.  Bahrenfuss,  163  N.  W. 
247. 

7.  RIGHTS  Aim  LIABILITIES  ON  in< 

DOBSEMENT  OR  TRANSFER. 

(D)   Bona  Fide  Fnreliasers. 

9=9327  (Iowa)  Under  Negotiable  Instruments 
Law  (Code  Supp.  1913,  |  3060a52),  defining 
holders  in  due  course,  section  3060a24,  3060a26, 
defining  value,  etc.,  and  section  3060a56,  de- 
fining notice  of  infirmity,  an  indorsee  deeding 
land  for  note  after  reports  that  makers  were 
solvent,  and  having  no  knowledge  that  they 
claimed  they  were  not  personally  liable  is  a 
bona  fide  purchaser.— Higby  v.  Bahrenfuss,  163 
N.  W.  247. 

®s>344  (Iowa)  Hiat  interest  on  a  note  was 
overdue  does  not  constitute  notice  of  dishonor 
to  an  indorsee.— Higby  v.  Bahrenfuss,  163  N. 
W.  247. 

€=>358  (Wis.)  Bank  taking  bonds  and  notes  as 
collateral  for  pre-existing  debt  held  not  holder  in 
due  course  under  St  1915,  g  1675— 51.— Badger 
Machinery  Co.  v.  Columbia  County  Electric 
Light  &  Power  Cp.,  163  N.  W.  188. 

VUX.  ACTIONS. 

<S=s>452(3)  (Micb.)  Want  of  consideration  may 
always  be  shown  in  defense  of  a  note,  upon  suit 

between  the  original  parties.— Bast  Side  Trust 
&  Savings  Bank  v.  McGinnis,  163  N.  W.  949. 
^=>4fi7  (Iowa)  In  action  on  note,  defendants' 
proposed  amendment  to  their  cross-petition,  at 
close  of  testimony,  that  an  agreement  releasing 
them  from  personal  liability  had  been  erased 
from  mortgage  securing  note,  was  properly  de- 
nied, or  stricken,  where  there  was  no  evidence 
of  such  erasure.— Higby  v.  Bahrenfuss,  163  N. 
W.  247. 

®=>520  (Minn.)  In  an  action  on  a  note  which 
defendant  was  induced  to  execute  through  fraud, 
evidence  held  to  warrant  a  finding  that  plaintiff 
was  chargeable  with  notice  of  tne  fraud,  and 
that  defendant  was  not  negligent  in  signing  the 
note.— Stevens  v.  Pearson,  163  N.  W.  769. 
€=>520  (Minn.)  In  action  on  notes  given  by 
purchaser  of  commercial  school,  evidence  heid 
sufficient  to  raise  issue  of  plaintiCTs  misrepre- 
sentations and  defendant's  damage  therefrom.— 
Vath  V.  Wiechmaan,  163  N.  W.  1028. 
$=»525  (Minn.)  In  an  action  on  a  note  which 
defendant  was  induced  to  execute  through  fraud, 
evidence  held  to  warrant  a  finding  that  plain- 
tiff was  chargeable  with  notice  of  the  fraud,  and 
that  defendant  was  not  negligent  in  signing  the 
note.— Stevens  v.  Pearson,  163  N.  W.  709. 

BLOOD  POISON. 

See  Master  and  Servant,  ^=>385. 

BLOOD  STAINS. 

See  Criminal  Law,  $=»404. 
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BOATS. 

See  Banment,  «=>9,  31,  38. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <S=»327-858;  Vendor  and 
Purchaser,  «=9227-244. 

BONDS. 

See  Appeal  and  Srror,  «s>1234;  OorporationB, 
«=»473;  Counties,  «=9l23;  Drains,  «s»29; 
Executors  and  Administrators,  $=>26,  632, 
537;  Intoxicating  liiquors,  «=388,  301 ;  Prin- 
cipal and  Surety. 

V.  ACTIONS. 

•=>I32  (Wis.)  In  bond  dealer's  action  to  recover 
installment  paid  on  bonds  contingent  upon  its 
attorney's  approval,  evidence  that  bond  market 
became  demoralized,  etc.,  held  insufficient  to  sus- 
tain verdict  that  attorneys  in  bad  faith  disap- 
proved legality  of  issue.— Kissel,  Kinnlcutt  & 
Co.  V.  Joint  School  Dist.  No.  1. 163  N.  W.  167. 

BOOKS  OF  ACCOUNT. 

See  Evidence,  <&=»3Ei4.  376. 

BOUNDARIES. 

See  Appeal  and  Error,  «=»1050;  Eminent  Do- 
main. $=»83;  Schools  and  School  Districts, 
«s>32. 

n.  EVIDENCE,  ASCERTAINMENT,  AIO) 
ESTABUSHBCBNT. 

Qs»32  (Iowa)  a  petition  to  establish  a  bound- 
ary allegini;  that  defendant  had  fenced  a  tract 
of  plaintiff's,  described  by  giving  its  starting 
point  and  a  line  dra-wn  therefrom  in  one  direc- 
tion, insufficiently  describes  property  in  ques- 
tion.—Koppes  V.  Koppes,  163  N.  W.  377. 
9=»37(6)  (Iowa)  Evidence  of  defendant  and  a 
surveyor  held  to  sustain  a  verdict  that  plaintiff 
acquiesced  in  a  boundary  line  run  by  surveyor 
pursuant  to  a  partition  decree,  although  such 
line  gave  plaintiff  some  three  acres  less  than 
contemplated  by  decree.— Koppes  v.  Koppes,  163 
N.  W.  377. 

$S948(7)  (Iowa)  If  parties  to  a  partition  decree 
acquiesce  in  a  division  made  pursuant  to  the 
decree,  they  are  bound  thereby,  although  such 
division  was  inaccurate. — Koppes  v.  Koppes,  163 
N.  W.  377. 

BREACH  OF  THE  P^ACE. 

See  Disorderly  Conduct 

BRIDGES. 

X.  ESTABUSHMENT.  CONSTRUCTION, 
AND  MAINTENANCE. 

€=>20(3)  (N.D.)  Under  Comp.  Laws  1913,  JJ 
3275,  3296,  1051  and  1953,  county  commis- 
sioners, except  as  provided  by  section  1953,  can- 
not contract  for  bridges  costing  more  than  $100 
without  obtaining  plans  and  advertising  for 
scaled  bids.— Bayne  v.  Hiorson,  163  N.  W. 
822. 

H.  REOmUATION  AND  USE  FOR 
TRAVEL. 

€=>45  (Iowa)  Under  direct  provisions  of  Code, 
{  3447  (1),  action  founded  on  injury  to  person 
on  account  of  defective  bridge  was  barred  with- 
in 3  months,  unless  written  notice  of  injury  was 
served  upon  county  within  60  days.— Howe  v. 
Sioux  County,  163  N.  W.  411. 

tJnder  Code,  {  3447  (1),  notice  ot  claim  against 
county  for  personal  injuries  which  fails  to  state 
time  of  injury  is  insufficient  to  stop  running  of 
throe  months    statute  of  limitations. — Id. 

That  officers  of  county,  upon  receipt  of  plain- 


tiff'! claim  for  perwnal  injaries  doe  to  a  defec- 
tive  approach  to  a  bridge,  made  AlQ  investiga- 
tion offeriag  inducement  to  aetttet  did  not 
amount  to  a  waiver  of  county's  rights  to  que*- 
tion  sufficiency  of  notice  to  stop  running  of 
three  months'  statute  of  Umitaticna  in  view  of 
Code,  {  3528.— Id. 

That  officera  ot  countjr,  upon  receipt  of  plain- 
tiff's dain  for  personal  injuries  due  to  defective 
approach  to  bridge,  made  full  investigation  and 
offered  inducement  to  settle,  did  not  estop  coun- 
ty from  pleading  statute  of  limitations.— Id. 

BRIEFS. 

See  Appeal  and  Error,  ®=>757-762. 

BROKERS. 

See  Sectors. 

H.   EMPLOYMENT  AND  AITTHORITT. 

«=98<3)  (Iowa)  In  a  real  estate  broker's  action 
for  commissions,  evidence  held  to  sustain  find- 
ing that  plaintiff  was  authorized  to  act  for  de- 
fendant in  pracoring  a  purchaser  for  real  estate. 
—Johnson  v.  Buckley,  163  N.  W.  342. 
4b>8(3)  (Iowa)  Evidence  that  broker  was  em- 
ployed under  contract  *^  seU"  held  to  sustain 
aU«<«tionB  of  petition  that  plaintiff  was  "to  find 
a  purchaser*'  and  to  warrant  finding  to  that  ef- 
feet— Fawley  v.  Sheldon,  163  N.  W.  B85. 

IV.   COMPENSATION   AND   UEN. 

®=>45  (Iowa)  In  real  estate  broker's  action  for 
commissions  in  which  it  appeared  that  after 
rendition  of  services  plaintiff  abandoned  his  ef- 
forts and  attempted  to  prevent  sale,  held  that, 
in  absence  of  a  showing  what  services  were 
worth  in  such  ease,  plaintiff  cannot  recover,  and 
court  properly  directed  a  verdict  for  defendant 
—Johnson  v.  Doubraveky,  168  N.  W.  68». 
<S=»56(2)  (Iowa)  Under  broker's  contract  to  find 
cash  purchaser  of  property,  price  to  be  deter- 
mined by  negotiations  between  owner  and  buyer, 
where  sale  was  made  direct  by  owner  but  not 
on  cash  terms,  broker  is  not  entitled  to  commis- 
sion unless  seller  had  notice  that  buyer  was 
procured  by  him.— Fawley  v.  Sheldon,  1^  N.  W. 

^=>60  (Minn.)  Where  broker's  commission  for 
exchange  of  land  was  to  be  paid  only  if  ex- 
change was  made,  and  contract  procured  by  him 
was  never  performed,  and  he  did  not  show  that 
nonperformance  was  due  to  owner's  fault  he 
was  not  entitled  to  recover  commission. — Apple- 
by V.  Dysinger,  163  N.  W.  789. 
^=365(1)  (Iowa)  Where  defendant  agreed  to  ex- 
change hifl  farm  for  another,  and  his  brokers  took 
him  to  inspect  land  he  was  to  receive,  he  could 
not  claim  in  brokers'  suit  on  note  for  commis- 
sion that  he  r^ed  on  and  was  deceived  by  their 
representations  that  land  was  worth  $150  an 
acre.— Michaelson  v.  Schulke,  168  N.  W.  228. 

€=:>65(5)  (Iowa)  A  real  estate  broker  could  not 
recover  coramisaions  where  his  prospective  pur- 
chaser had  not  accepted  client's  terms,  but  where 
broker  intended  to  purchase  property  personally, 
and  sell  it  to  purchaser.— Braden  v.  HoUen,  ItS 
N.  W.  199. 

V.   ACTIONS  FOR  COMPENSATION. 

€=>86(1)  (Iowa)  In  broker's  action  for  commia- 
Bions,  evidence  held  to  warrant  a  jury  finding 
for  plaintiff.— Johnson  v.  Doubravdty,  163  N. 
W.  589. 

In  real  estate  broker's  action  for  commissions, 
evidence  heid  to  show  that  after  trouble  with  de- 
fendant plaintiff  abandoned  contract  and  tried 
to  sell  other  pr<H>erty  to  purchaser  and  made 
disparaging  'remarks  concerning  defendant's 
land.— Id. 

<8=3»86(1)  (Minn.)  Evidence  held  to  austain  find- 
ing that  plaintiff  had  contracted  with  defend- 
ant for  Ik  pereentage  of  selling  price  for  securing 
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porcbners  for  defeodant's  land,  and  that  there- 
under he  j)rocured  purchasera  and  earned  the 
compensation. — Alden  v.  Sacramento  Suburban 
Fruit  Lands  Co.,  163  N.  W.  13S. 
4=»86<7)  (Iowa)  In  action  on  note  ^veo  brokers 
in  payment  of  commission  for  making  exchange 
ot  lands  -n^ereia  defendant  counterdaimed  for 
damages  for  deceit,  evidence  held  to  justify  find- 
ing that  brokers  stated  land  received  by  defend- 
ant vi'as  worth  SISO  an  acre,  eta,  but  that  de- 
fendant inspected  it,  with  full  opportunity  to  in- 
vestigate, etc.— Michaelson  v.  Scnulke,  163  N.  W. 
228. 

4=»86(7)  (Iowa)  In  a  real  estate  broker's  action 
for  commissionB,  evidence  held  not  to  show  a 
double  agency  or  acting  in  interest  of  the  buyer 
in  such  bad  faidt  as  to  warrant  denying  plain- 
tifl  a  commission.— Johnson  v.  Donbravdcy,  168 
N.  W.  589. 

4=E>88(1)  (Iowa)  Whether  seller  had  notice  that 
buyer  was  procured  by  broker  held  for  jury  un- 
der the  evidence. — Fawley  v.  Sheldon,  1^  N. 
W.  685. 

«==>88(7>  (Iowa)  In  br<Aer's  action  for  commis- 
sion, defendant  held  entitled  to  instmction  on  is- 
sue of  his  want  of  notice  that  buyer  was  pro- 
cured by  plaintifE;  that  portion  of  general 
charge  referring  to  such  issue  being  too  narrow 
under  the  evidence. — Fawley  v.  Sheldoa,  168  N. 
W.  686. 

VI.  RIGHTS,  POWSBS.  AKD  TJAHTTJ. 
TIES  AS  TO  THIBD  PERSONS. 


>I02  (Iowa)  In  action  for  fraud  in  procuring 
fi  contract  for  exchange  of  defendant's  real  es- 
tate for  plaintiff's  stock  of  goods,  if  defendant 
real  estate  brokers  deceived  plaintiff,  their  la- 
bility could  not  be  minified  because  they  wet-e 
acting  as  his  agwits  in  transaction.— McOann  v, 
Oark,  163  N.  W.  222. 

4=»I03  (Iowa)  In  action  for  trand  in  procnring 
contract  for  exchange  of  a  defendant's  real  es- 
tate for  plaintiff's  stock  of  goods,  alleged  to  have 
been  perpetrated  by  purported  agents  of  defend- 
ant, evidence  held  not  to  show  a  ratification  by 
defendant  of  alleged  fraud.— McCann  v.  Clark, 
163  N.  W.  222. 

^=>I06  (Iowa)  In  action  for  fraud  in  procuring 
a  contract  for  exchange  of  defendant's  real  es- 
tate for  plaintiff's  stock  of  goods,  evidence  held 
not  to  show  fraud  or  deceit  on  part  of  defendant 
real  estate  brokers  who  acted  as  plaintiff's  agents 
in  transaction.- McOann  v,  Clark,  163  N.  W. 
222. 

BUILDING  CONTRACTS. 

See  Contracts,  «s»322. 

BULK  SALES. 

See  Constitutional  Law,  €=9208;  Fraudvlent 
Conveyances,  «=»47,  159,  200. 

BURDEN  OF  PROOF. 

See  Criminal  Law,  «=>631,  778. 

BURIAL 

See  Cemeteries. 

CANCELLATION  OF  INSTRUMENTS. 

See  Contracts,  ^=3268;  Fraudulent  Convey- 
ances, <S=>226-813;  Public  Lands,  «=sl22; 
Becords,  ^»11- ;  Reformatioa  of  Instruments. 

n.  pROCEEDnroB  axb  relief. 

«=»34(1)  (Wis.),  That  client  Uved  for  four  years 
after  assignment  of  mortgage  to  attorney  with- 
out taking  steps  to  set  it  aside  held  not  a  bar 
to  action  by  his  executor. — Armstrong  v.  Mor- 
row, 163  N.  W.  178. 

^=»57  (Mich.)  In  suit  to  cancel  deed  made  by 
plaintiff  to  iu8  niece  and  her  husband,  where 


defendants  recognized  their  duty  to  care  for 
plaintiff  under  a  parol  agreement,  decree  will  be 
<«dered  providing  that  while  plaintiff  shall  re- 
main elsewhere  defendants  shall  pay  him  $300 
per  year  while  he  ceases  to  live  with  defendants, 
defendants  to  pay  taxes  and  keep  premises  in 
repair.— Canedy  v.  Turner,  168  N.  w.  42. 

CANCELLATION  OF  POLICE  RECORD. 

See  Becords,  <=9ll. 

CARLISLE  TABLES. 

See  Evidence,  4=»12. 

CARMACK  AMENDMENT. 

See  Carriers.  <8=!>177,  181%,  185. 

CARNAL  KNOWLEDGE. 

See  Bape;    Sodomy,  4s>l. 

CARRIERS. 

See  Municipal  Corporations,  4=9705,  706 ;  Neg- 
ligence, 4k5>100. 

I.    OONTROI.  AND  REOITLATIOM  OF 
COtatOTK  CARRIERS. 

(B)   Intermtate  and  Internntlanal  Traas- 
portatlon. 

#=»2B  (Neb.)  A  milling  in  transit  rats  is  an  en- 
tirety and  must  be  accepted  and  carried  out  in 
its  entirety  or  not  at  all.— Fremont  Milling  Co. 
V.  Chicago  &  N.  W.  Ry.  Co.,  163  N.  W.  381. 

Shipper  cannot  sue  for  unused  transit  credit 
on  shipments  from  points  in  state  to  points  out- 
side and  to  one  point  in  the  state,  where  parts 
of  each  car  were  forwarded  indiscriminntely  to 
destination,  and  where  milline  in  transit  privileg- 
es have  not  been  complied  with. — Id. 
^=>30  (Neb.)  Shipper  and  carrier  must  comply 
with  published  tariff  rates,  and  erroneous  state- 
ments by  either  will  not  relieve  from  such  obligar 
tion,  and  construction  of  tariff  rules  by  agent  as 
to  refunds  in  other  cases  is  immateriaU — Fre- 
mont Milling  Co.  v.  Chicago  &  N.  W.  Ev.  Co., 
163  N.  W.  331. 

n.   OARRIAOE  OP  GOODS. 
(C)  Cnatodr  and  Coatrol  ot  Goods. 

^»76  (Mich.)  In  action  by  shipper  against 
carrier  for  damages  to  goods,  held,  plaintiff  was 
owner  of  goods,  and  eonld  maintain  action  with- 
out baviBg  secured  by  assignment  consignee's 
rights.— Ithaca  Roller  Mills  v.  Ann  Arbor  B. 
Co..  163  N.  W.  934. 

Where  goods  had  been  injured  in  transit, 
that  consignee  inspected  goods  at  destination 
did  not  constitute  acceptance  making  good  de- 
livery placing  title  in  consignee,  so  as  to  re- 
quire it  to  sue  for  their  damage.— Id. 
€=a>76  (Minn.)  Where  defendants  and  railroad 
innocentiy  converted  wheat,  and  railroad  paid 
otvners  and  took  assignment  of  cause  of  ship- 
per's action,  defendants,  in  suit  for  conversion, 
could  set  up  defense  that  railroad  could  not  as- 
sert shippers  claim,  where  it  had  committed  first 
act  in  conversion.— Greer  v.  Equity  Co-operative 
Exchange.  163  N.  W.  527. 

In  suit  for  conversion  of  car  of  wheat,  brought 
by  assignee  of  shipper,  evidence  that  plaintiff 
had  no  interest  in  assignment  of  cause  of  action, 
but  that  railroad  had  paid  shipper,  and  taken 
assignment  for  its  own  benefit,  and  brought  ac- 
tion thereon  was  admissible. — Id. 

(B)  Tr«nsp«rtatloa  aad  Dellverr  br 
Carrier. 

<S=>79  (Minn.)  Without  shipping  directions,  car- 
rier is  not  boimd  to  route  shipment  on  intrastate 
line  to  secure  lowet  rate,  when  easier  grade  and 
fiborter  distance  call  for  interstate  route,  though 
as  to  car  routed  over  intrastate  line  it  must  re- 
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fand  under  tnaximam  freight  rate  utatute,  Gen. 
St.  1013,  §1  429S-4304.-Com8tock  Farmers'  Ele- 
vator Oo.  V.  Great  Northern  Ry.  Co.,  183  N.  W. 
280. 

(F)  Ii4»aa  of  or  Injarr  to  Goods. 

<C=9l32  (Minn.)  In  view  of  Gen.  St.  1013,  §{ 
4325,  4401,  a  shipper's  offer  of  a  bill  of  lading, 
calling  ^for  delivery  of  Rtaln  at  deatisatton,  and 
^fiis  showing  of  the  delivery  of  a  less  amount, 
raises  a  presumption  that  the  loss  was  due  to 
carrier's  negligence. — National  Elevator  Co.  v. 
Great  Northern  Ry.  Co.,  163  N.  W.  164. 
Q=>(37  (Minn.)  In  shipper's  action  for  value  of 
grain  lost  in  transit,  it  is  error  to  refuse  to 
charge  that  carrier  must  prove  that  either  the 
weight  as  shown  by  bill  of  lading  or  by  state  cer- 
tificate of  weight  was  incorrect. — National  Ele- 
vator Co.  v.  Great  Northern  Ky.  Co.,  163  N.  W. 
1C4. 

(R)  Umltatlon  of  Llabtlttr. 

«=>I59(2)  (Iowa)  Bill  of  lading  condition  that 
written  claim  for  loss,  etc.,  must  be  made  in 
writing  to  carrier  at  point  of  origin  or  point  of 
delivery  within  four  months  after  delivery  of 
property,  is  reasonable.— Erisman  t.  Chicago,  B. 
&  Q.  R.  Co.,  163  N.  W.  627. 
4=9159(2)  (Mich.)  Shipper  of  potatoes  on  a 
joint  adventure  agreement,  who  failed  to  file  a 
claim  against  the  railroad  within  four  months  of 
the  date  when  his  joint  adventurer  took  posses- 
sion, the  bill  of  lading  having  required  written 
notice  of  loss  within  four  months,  could  not  re- 
cover.—Otto  T.  Manistee  &  N.  E.  R.  (3o..  163  N. 
W.  49. 

4=9 1 59(3)  (Mich.)  In  suit  for  goods  damaged  in 
diipment,  held  railroad  waived  right  to  Insist 
that  claim  had  not  been  filed  within  time  pro- 
vided by  bill  of  lading.— Ithaca  Roller  Mills  v. 
Ann  Arbor  R.  Co.,  1^  N.  W.  934. 
®=>I63  (Iowa)  In  action  against  carrier  for 
damages  to  goods,  bill  of  lading  requiring  writ- 
ten statement  of  loss,  plaintiff  must  show  not 
only  that  he  delivered  such  statement,  but  terms 
of  statement  itself.— Erisman  v.  Chicago,  B.  & 
Q.  R.  Co.,  163  N.  W.  627. 

(I)  ConneetInK  Carrlora. 

4s>l77(l)  (Iowa)  I/iability  of  connecting  and 
terminal  carriers,  except  in  instances  named  in 
Carmack  Amendment,  is  that  given  by  common 
l*w.— Erisman  v.  Chicago,  B.  &  Q.  R.  Co.,  163 
N.  W.  627. 

4ss>l77(4)  (Iowa)  Only  effect  of  Carmack 
Amendment  as  applied  to  connecting  or  terminal 
carriers,  is  to  give  them  benefit  of  all  lawful  con- 
ditions or  provisions  in  contract  made  by  ship- 
per with  initial  carrier. — Erisman  v.  Chicago, 
B.  &  Q.  R.  Co.,  163  N.  W.  627. 
4=3(80(5)  (Iowa)  Bill  of  lading  condition  that 
written  daim  for  loss,  etc.,  must  be  made  with- 
in four  months  after  delivery  of  property,  is 
binding  on  shipper  in  action  against  terminal 
carrier,  although  made  by  initial  carrier.— Eris- 
man V.  Chicago,  B.  &  Q.  R.  Co.,  163  N.  W.  627. 
4=»I8IV2  (Iowa)  Carmack  Amendment  does  not 
take  awoy  remedy  of  owner  of  property  against 
terminal  carrier  lor  loss  or  damage  to  nis  prop- 
erty while  in  its  possession.— Erisman  v.  Chi- 
cago, B.  &  Q.  R.  do.,  163  N.  W.  627. 
4=>I85(1)  (Iowa)  Rule,  that  i>laintiff,  to  make 
prima  facie  case  in  action  against  terminal  car- 
rier for  damages  to  goods,  need  only  show  good 
condition  of  goods  when  delivered  to  initial  car- 
rier, and  damaged  condition  when  received  from 
terminal  carrier,  is  not  changed  by  Carmack 
Amendment — Erisman  t.  Chicago,  fi.  &  Q.  R. 
Co.,  163  N.  W.  627. 

m.  OABBIAOE  OF  I.IVE  STOCK. 

<8a»2l8(10)  (Neb.)  Under  bill  of  lading  requir- 
ing notice  of  "damages  for  loss  of  or  injury  to" 
live  stock,  notice  was  not  required  where  claim 
was  solely  for  damages  for  loss  of  favorable 
market,  shrinkage,  and  expense  of  feeding  at 


destination.— McSSwaln  t.  Union  Fae.  R.  Co., 
163  N.  W.  845. 

4=9228ri)  (Neb.)  Where  there  is  proof  of  un- 
reasonable delay  in  transporting  shipment,  car- 
rier must  prove  that  delay  was  not  caused  by 
its  negligence,  though  owner  ot  live  stock  ac- 
companied shipment. — McEIwain  v.  Union  Pae. 
R.  (5o.,  163  N.  W.  »«S. 

XV.   OABRIAOE  OF  PAS8ENOEB8. 

(D)  Personal    Injnrtes. 

4:=>305(5)  (Iowa)  In  action  for  passenger's  in- 
jury, plaintiff's  moral  conduct  in  past  was  no 
defense  to  her  claim. — Stutsman  v.  Des  Moines 
City  Ry.  Co.,  163  N.  W.  580. 
4=»3I7(1)  (Iowa)  Defendant  carrier  could  not 
show  injured  passenger's  statement  to  another 
that  her  husband  was  too  intoxicated  to  render 
assistance  at  time  of  accident  testified  to  by 
wife,  where  defendant  offered  no  evidence  show- 
ing husband's  condition.— Stutsman  v.  Des 
Moines  City  Ry.  Co.,  163  N.  W.  680. 


See  Action. 


CAUSE  OF  ACTION. 
CEMETERIES. 


9=33  (Minn.)  A  cemetery  owned  and  operated 
by  a  religious  corporation  is  not  governed  by 
the  statutes  applicable  to  public  cemetery  as- 
sociations.— In  re  Front  Street,  Sewer  Assess- 
ment, 163  N.  W.  978. 

CERTIFICATE. 

See  Acknowledgment,   4=»55;    Physicians  and 
Surgeons,  4=>5. 

CERTIFICATES  OF  DEPOSIT. 

See  Banks  and  Banking,  4s»84. 

CERTIFICATION. 

See  Elections,  4s>156. 

CERTIORARI. 

See  Criminal  Law,  <S=»1004-1102 ;  Drains,  «=» 
37 ;   Justices  of  the  Peace,  <S=»208. 

n.  PROCEEDINGS  AND  DETEB- 
MINATION. 

4=»56(1)  (Iowa)  Where  a  decree  duly  entered 
distinctly  recites  tliat  there  was  a  hearing  on  a 
day  named  and  a  decree  entered  on  that  day,  it 
was  not  overcome  by  return  to  a  writ  of  certi- 
orari, saying  that  hearing  occurred  at  a  differ- 
ent time,  or  by  other  extraneous  evidence  to  that 
effect— Cooley  t.  District  Coart  of  Polk  County, 
163  N.  W.  «B6. 

CHALLENGE. 

See  Jury,  «s9llO,  186. 

CHAMPERTY  AND  MAINTENANCE. 

i8=>5(10)  (Minn.)  An  unsolicited  contract  where- 
by an  attorney  took  a  personal  injury  case  for 
one-third  of  amount  to  be  obtained  by  settlement 
or  suit  held  not  champertous  as  a  matter  of  law. 
-Ilolloway  v.  Dickinson,  163  N.  W.  791. 


See  Equity. 


CHANCERY. 
CHARACTER. 


See  Carriers,  ®=»305;    Criminal  Law,  4=3776, 
815 ;   Libel  and  Slander,  4='101. 

CHARGE 

By  carriers,  see  Carriers,  4=^28. 

By   telephone   companies,   see   Telegraphs   and 

Telephones,  4=333. 
To  jury,  see  Criminal  Law,  4=s>7Sd^8S3,  1172. 
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CHAHEL  MORTGAGES. 

I.  REQUISITES  Aim  VAUDITT. 

<A)    Ifatare    and    Kaaentlals    of    Tranafera 
of  Oliattela  as   Seonrtty. 

iS=>l  (N-D.)  A  "chattel  mortgage"  is  an  instru- 
ment executed  by  one  who  is  termed  the  mort- 
gagor to  one  who  is  termed  the  mortgagee,  where- 
by the  mortgagor  gives  to  the  mortgagee  a  Hen 
upon  personal  property  as  security  for  a  debt 
or  the  performance  of  some  obligation.— Davis  v. 
Caldwell,  163  N.  W.  275. 
^=>34  (Mich.)  A  so-called  bill  of  sale,  reciting 
maker's  release  from  so  much  of  his  debt  as 
goods  might  sell  for,  held  a  chattel  mortgage, 
and  not  a  sale  subject  to  Bulk  Sales  Law,  where 
possession  was  not  taken  when  instrument  was 
«zecuted,  and  it  was  later  foreclosed  as  a  chat- 
tel mortgage.— American  Steel  &  Wire  Co.  v. 
Dedrick,  168  N.  W.  18. 

(C)  Bzeeatloa  and  DeU-rerr* 

^=969  (Minn.)  The  evidence  held  insufficient  to 
warrant  the  submission  to  the  jury  of  the  ques- 
tion of  delivery  of  the  chattel  mortgage  under 
which  plaintiff  claims  title.— Ward  v.  Allen,  163 
N.  W.  740. 

in.   CONSTBUCTION  AMD  OPEBA« 

TION. 

(D)  lilen  and  Priority. 

4=»I38(3)  (Iowa)  Chattel  mortgages  executed 
before  mortgagors  leased  premises  and  recorded 
before  their  landlord  levied  a  valid  attachment 
for  rent  against  the  property  are  superior  to 
his  lien.— Guthrie  v.  Winters,  163  N.  W.  208. 

«=9|50(1)  (N.D.)  Provision  that  chattel  mort- 
gage be  signed  by  mortgagor  in  presence  of  two 
witnesses  in  order  to  be  filed  was  complied  with, 
though  name  of  one  witness,  by  mistake,  appear- 
ed as  mortgagee,  where  mortgage  showed  that 
be  had  no  beneficial  interest,  and  when  filed  it 
operated  as  notice  to  purchasers. — ^Davis  v.  Cald- 
well, 183  N.  W.  275. 

IV.  BIGHTS  AMD  I.IABII.ITIES   OF 
PARTIES. 

<8=3l70(l)  (N.D.)  Defendant  bank  which  under 
bill  of  sale  and  pretended  assignment  of  a.  chat- 
tel mortgage  took  and  sold  horses  covered  by 
plaintiSPs  mortgage,  where  bill  of  sale  was  with- 
out consideration  and  assignment  a  nullity,  was 
Uable  for  conversion.— Hart  v.  First  State  Bank 
of  Mott,  163  N.  W.  530. 

Vm.   PATMEITT    OB    PEBFOBMANCE 

OF  CONDITION,  BEI.EASE,  AND 

SATISFACTION. 

-9=3240  (S.D.)  Where  a  mortgagee  under  a  chat- 
tel mortgage  consented  that  mortgagor  might  sell 
property  at  public  sale  on  condition  that  pro- 
ceeds of  sale  be  collected  by  another  party  and 
by  him  applied  to  payment  of  mortgage  debt, 
consent  to  sale  by  mortgagor  did  not  in  any 
mannw  waive  or  defeat  bis  mortgage  lien  or  his 
right  to  proceeds  of  sale  of  mortgaged  property. 
—Nelson  v.  Badker,  163  N.  W.  669. 

CHEAT. 

See  False  Pretenses;    Fraud. 

CHILDREN. 

See  Bastards ;    Guardian  and  Ward ;    Infanta ; 
Parent  and  Child. 

CHOSE  IN  ACTION. 

See  Assignments. 


CIRCUS. 

See  Evidence,  9s»5 ;    Municipal  Corporations, 
«=»703,  705;  Theaters  and  Shows,  «=»1. 


CITATION. 


See  Process. 


CITIES. 

See  Municipal  Corporations. 

CITIZENS. 


See  Aliens; 
dians. 


Constitutional  IiAw,  9=3208;    In- 


9=9 10  (Iowa)  Bvidence  held  insufficient  to  show 
that  a  grand  jnror  was  not  a  citizen  of  the  Unit- 
ed States.- State  v.  Chamberlin,  163  N.  W.  428. 

The  evidence  relied  upon  to  overcome  the  pre- 
sumption of  citizenship  arising  from  the  party 
having  voted,  held  office,  or  otherwise  performed 
the  functions  or  exercised  the  rights  of  citizen- 
ship must  be  clear  and  satisfactory. — Id. 

When  an  indictment  is  attacked  because  of 
noncitizenship  of  a  grand  juror,  the  grand  ju- 
ror may  testify  to  the  place  of  his  birth  and  the 
facts  surrounding  his  father's  naturalization. 
—Id. 

CIVIL  DAMAGE  LAWS. 

See  Intoxicating  Liquors,  «=9286-312. 

CIVIL  SERVICE 

See  Municipal  Corporations,  9s>218. 

CUIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Carriers,  9=>159,  218;  Compromise  and 
Settlement,  ^soQ:  Executors  and  Adminis- 
trators, iS=»206-265 ;   Homestead,  «s>181. 

CLASS  LEGISUTION. 

See  Constitutional  Law,  «s»208. 

COLLATERAL  ATTACK. 

See  Judgment,  «=»475. 

COLOR  OF  TITLE 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy. 

COMMERCE. 

See  Carriers ;  Corporations,  ^9664. 

n.   SUBJECTS  OF  BEGltlATTON. 

9=>40(1)  (Wis.)  Where  president  of  fcweign 
corporation  came  to  Wisconsin  to  purchase  mo- 
torcars to  be  shipped  out  of  state  and  sold  in 
foreign  territory  under  penalty,  transaction  con- 
stituted interstate  commerce. — Jerome  P.  Park- 
er-Harris Co.  V.  Kissel  Motorcar  Co.,  163  N. 
W.  141. 

€=946  (Wis.)  Provisions  of  St  1916,  S  1770b, 
requiring  foreign  corporations  to  file  articles  as 
condition  to  receiving  license  to  transact  busi- 
ness in  state,  and  prescribing  a  penalty  for  non- 
compliance, does  not  apply  to  transactions  in 
interstate  commerce.— Jerome  P.  Parker-Harris 
Co.  V.  Kissel  Motorcar  Co.,  163  N.  W.  141. 

m.  BtEANB  AND  METHODS  OF  BEG. 
UXATTON. 

9=»58  (Minn.)  Where  only  those  trains  which 
stopped  at  way  stations  were  required  to  stop  at 
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re-estaUiahetl  village  depot,  and  could  not  be 
required  to  stop  at  the  junction  station  outside 
of  village,  the  burden  upon  interstate  commerce 
was  not  materiallv  increased. — Brogger  v.  Chi- 
cago, St.  P.,  M.  &  O.  Ry.  Co.,  163  N.  W.  682. 
®=367  (Mich.)  A  salesman  of  a  nonresident 
manufacturer  of  aluminum  ware,  soliciting  or- 
ders from  house  to  house  by  sample  for  future 
delivery  by  interstate  transportation,  is  not  sub- 
ject to  a  peddler's  license,  as  this  would  be  an 
interference  with  interstate  commerce. — People 
V.  White.  163  N.  W.  971. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Brokers,  «=>45-88. 

COMMISSIONS  AND  COMMISSION- 
ERS. 

See  Insane  Persons,  ^=»24 ;  Public  Service 
Commissions. 

COMMITMENT. 

See  Griminal  Iaw,  4=^207. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  UW. 

See  Master  and  Servant,  €=3366. 

«=»I2  (Neb.)  Under  Hev.  St  1913,  I  3697,  any 
provision  of  the  common  law  of  En^and  incon- 
sistent with  any  law  passed  by  the  Legislature 
of  the  state  is  not  the  law  of  the  state. — Moran 
V.  Moran,  103  N.  W.  315. 

COMMON-LAW  MARRIAGE. 

See  Marriage,  4=>  22. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «=3254. 

COMPAfiATIVE  NEOLKIENCE. 

See  NegUgence,  (&s»100,  101. 

COMPENSATION. 

See  Attorney  and  Client,  <3=9l5S ;  Brokers,  4=> 
45-88 ;  Gcotracts.  «S3229:  Corporations,  (&=» 
308;  Counties,  4s>70;  Eminent  Domain. 
€=383,  145;  Master  and  Servant.  «ao38.V 
S93;  Municipal  Corporations,  «=a>162.  165: 
Physicians  and  Surgeons.  <s»22 ;  Receivers, 
€=»200;    Staeriffs  and  Constables,  «£>e9. 

COMPETENCY. 

See  Evidence,  «=«>166;    Witnesses,  «s»72-219. 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

Sec  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;    Release. 
.  ^=»6(1)  (Iowa)  An  agreement,  whereby  a  dev- 
isee was  to  dismisa  proceedings  for  the  emtaat 


of  the  wQl  In  consideration  of  an  annaity,  held 
sufficient  consideration  for  the  contract  whereby 
such  annnily  was  granted.— Wotrooa  v.  Wat- 
rous.  163  N.  W.  439. 

€=>6(2)  (Minn.)  A  compromise  and  settlement 
of  disputed  claims  constitute  a  valid  considera- 
tion for  the  settlement  contract. — Helvetia  Cop- 
per Co.  V.  Hart-Parr  Co.,  163  N.  W.  866. 
€=»6(4)  (Iowa)  A  compromise  of  a  suit  for 
whicli  there  is  no  ground  and  which  is  not 
brought  in  good  faith  is  no  consideration  for  a 
contract  of  settlement. — Watrous  v.  Watroua, 
163  N.  W.  439. 

€=»I7(2)  (Neb.)  In  suit  against  two  joint  tort- 
feasors for  personal  injury,  one  of  them  may  set- 
tle with  plaintiff,  and  if  settlement  is  not  in  full 
satisfaction  for  injury,  action  may  proceed 
against  the  other. — Tankersley  v.  Lincoln  Trac- 
tion Co.,  163  N.  W.  850. 

€=323(3)  (Iowa)  In  a  snit  to  set  aside  an  an- 
naity  contract  between  a  surviving  husband  and 
a  devisee,  evidence  AeU  sufficient  to  show  that 
the  husband  tjound  himself  personally  to  the 
payment  of  the  annuity.— Watrous  v.  Watrous, 
le^  N.  W.  439. 

In  a  suit  to  set  aside  an  annuity  agreement 
between  testatrix's  husband  and  other  devisees, 
evidence  held  not  to  show  that  the  husband  sign- 
ed the  contract  without  understanding  its  terms. 
-Id. 

In  a  suit  to  set  aside  an  annuity  agreement 
entered  into  as  a  compromise  and  involving  the 
dismissal  of  contest  proceedings,  evidence  that 
the  contest  was  groundless  held  admissible.— Id. 
€=324  (Mich.)  In  action  by  mother  against  son'n 
widow,  whether  there  was  settlement  of  mother's 
claim  that  son  left  will  entitling  her  to  $10,000 
legacy,  denied  by  widow  on  assertion  son  had 
told  her  be  had  revoked  will,  under  which  the 
widow  agreed  to  pay  the  mother  a  monthly  sum 
held  for  jury.— CfhaBfee  v.  Chaffee,  168  N.  W. 
879. 

€=324  (Minn.)  In  replevin  held,  on  the  evidence 
as  to  contract  whereby  defendant's  chattel 
mortgage  was  to  be  extinguished  and  as  to  its 
part  performance  by  defendant,  that  plaintiff 
was  not  entitled  to  a  directed  verdicC — Ward  r. 
Allen,  168  N.  W.  749. 

CONCLUSIVENESS. 

See  Acknowledgment,  €=355 ;  Certiorari,  &=> 
66;  Ompromise  and  Settlement,  €=3l7;  Evi- 
dence, €=3383. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Chattel  Mortgages,  «ss»24a 

CONDONATION. 

See  Divorce.  4=»01. 

CONFESSION. 

See  Criminal  X.aw,  «o681.  736. 

CONFLICT  OF  LAWS. 

See  Contracts,  ^s>2. 

CONNECTING  CARRIEfiS. 

See  Carriers.  €=3177-185,  817. 

CONSIDERATIOK. 

See  BilU  and  Note*.  €s>12,  84,  106,  452 ;  Com- 
promise and  Battlement,  €i3>6;  Contracts, 
€=3111-137;  BVaudulent  Conveyances,  €=» 
79-86,  200;  Mortgages,  €=»25;  Release,  «s> 
13. 
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CONSTBOCTKWI. 


See  Factors. 

CONSPmACY. 

See  Appeal  and  Brror,  «s>1064, 1060. 

X.  CIVIL  XSABXXim. 

(B)  Aotlona. 

4=>2I  (Mian.)  In  action  against  several  tor  as- 
sault, ev5flenee  held  insufficient  to  justify  sub- 
mission of  claim  of  oonapiracy.-'Leibd  t.  Gold- 
en, 163  N.  W.  Wl. 

CONSTABLES. 

See  Sheriffs  and  Oonstableci. 

CONSTITUTIONAL  UW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Partial  invalidity  of  statutes,  see  Statutes,  $=9 
64. 

Subjects  and  titles  of  statutes,  see  Statutes,  ®a» 
107-128. 

XZ.   OOygTBTTCTIOH,        OFBBATIOW, 
AND    EirrORCKMKNT    OP   OOIT- 

STiTtTTioirAX.  vmom.aio'tn. 

4ss>42  TNeb.)  Parties  whose  constitutional 
riffbts  are  not  affected  will  not  ordinarily  be 
permitted  to  chnllenxe  the  constitutionality  of  a 
law  on  the  ground  that  it  may  operate  In  other 
respects  to  deprive  other  persons  of  their  con- 
stitutional ri«rht&— Urbach  v.  City  of  Omaha, 
163  N.  W.  307. 

AMD  (bX.AM  XJMHUU.An«If. 

<S9208(9)  (S.D.)  The  Bulk  Sales  Law  is  not 
class  legislation,  but  is  a  proper  exercise  of  the 
police  power  for  the  prevention  of  fraud. — Wil- 
liam Tflckaberry  Oo.  v.  German  State  Bank, 
168  N.  W.  709. 

XI.   DIT£  PROCESS  OF  ZAW. 

«=>278(4)  (N^.)  Ordinance  defining  "garbage" 
and  prohibiting  under  penalty  its  removal 
through  streets  by  one  not  employed  by  the  city 
for  that  purpose  held  not  unconstitutional  as 
deriving  restaurant  proprietor  of  his  property 
without  due  nrocess  of  law.— Urbach  v.  City  of 
Omaha,  163  N.  W.  807. 

4=a28l  (Minn.)  An  <Nrder  of  the  Railroad  and 
Warehouse  Commission  that  a  railroad  con- 
struct a  spur  track  made  after  hearing  with  an 
appeal  to  the  district  court,  did  not  constitute  a 
taking  of  property  without  due  process  of  law 
in  violation  of  state  or  federal  Constitutions. — 
Bange  Sand  Lame  Brick  Co.  v.  Great  Northern 
By.  Co.,  163  N.  W.  65& 

«=>309(1)  (S.D.)  Statutory  rcqoirements  as  to 
notice  and  hearing  of  proce«dings  before  board 
of  railway  commissionero  are  a  sufficient  com- 
pliance wjith  due  process  of  law  elauses  of  state 
•nd  federal  Constitutions,  although  in  absence 
of  substantial  compliance  with  retiuirements  as 
to  notice,  orders  of  board  may  be  treated  as  nul- 
lities upon  appeal  or  application  for  enforce- 
ment.—Chicago  &  N.  W.  By.  Co.  V.  Dougherty, 
163  N.  W.  715. 

«»Bf6  (Wis.)  Tbat  school  district  was  not  giv- 
en opportunity  to  present  oral  testimony  and 
BWke  an  oral  argument  on  appeal  from  school 
inspector's  order  to  state  superintendent  was  not 
deprivation  of  projieTty  rights  without  due  pro- 
een  of  law,  where  there  was  opportunity  to  pre- 
soit  all  facts  and  arguments  in  writing.— State 
V.  Cary,  188  K.  W.  §46. 


See  Chattel  Mortgages,  «s>136,  150;  Deeds, 
<S=9l28,  129 ;  Insurance,  «=>146,  177 ;  Joint 
Adventures;  Master  and  Servant,  4=>348; 
Pleading,  ^=334 ;  Principal  and  Surety,  4=9 
59:  Release,  «=b31;  Statuteo,  «s»U0,  224; 
Trial,  «=295;  Trusts.  «=>112:  Vendor  and 
Purchaser,  «=>54;    Wilis,  «=9439-629. 

CONTEST. 

See  Electioaa,  «=9271-295. 

CONTINUANCE. 

See  Appeal  and  Error,  4=»189. 

«=»22  (Neb.)  In  view  of  Rev.  St.  1913,  I  7889, 
nonattendanoe  of  witnesses  subpoenaed  by  plain- 
tiff is  not  sufficient  ground  for  a  continuance  at 
request  of  defendant  who  relied  upon  plaintiff's 
efforts  to  procure  their  attendance. — Jackson  v. 
Omaha  &  Council  Bluffs  St  By.  Co.,  163  N.  W. 
838. 

€=>26(5)  (Neb.)  Ordinarily  party  failing  to  is- 
sue subpoena  for  a  necessary  witness  and  rely- 
ing upon  his  promise  to  appear  and  testify  has 
not  exercised  such  diligence  as  requires  a  con- 
tinuance if  witness  is  alweot.— Jackson  v.  Oma- 
ha &  CouncU  Bluffs  St.  By.  Co.,  163  N.  W.  838. 

CONTRACTS. 

See  Accord  and  Satisfaction ;  Alteration  of  In- 
struments ;  Assignments ;  Bailment ;  Bills 
and  Notes;  Bonds;  Bridges,  «=>20;  Brok- 
ers, «s>60;  Cancellation  of  Instrouents; 
Champerty  and  Maintenanee;  Chattel  Mort- 
gages ;  Corporations,  «s»473,  667 ;  Counties, 
<S=3l23;  Deeds;  Evidence.  «s>397-44S:  Blz- 
change  of  Property;  Frauds,  Statute  of; 
Highways,  4s3ll3;  Husband  and  Wife,  9=» 
34,85;  Insurance;  Joint  Adventures;  liens; 
Limitation  of  Actions,  €=»46;  Mechanics' 
Liens ;  Municipal  Corporations,  €=>336,  339 ; 
Parties,  ®=»7 ;  Partnership;  Principal  and 
Surety;  Reformation  of  Instruments;  Re- 
lease; Sales;  Specific  Performance;  Subro- 
gation; Vendor  and  Purchaser. 

X.  ABQiriSXTBS   AND  TAUSITr. 
(A)   Nature  mmd  BasentlKla  tn   OenerBl. 

e=>2  (Mich.)  Where  residents  of  Alabsma  en- 
tered into  a  contract  in  that  state,  the  Alabama 
laws  govern  the  validity  of  the  contract — City 
Bank  &  Trust  Co.  v.  Atwood,  163  N.  W.  941. 
6a>2  (Wis.)  As  general  rule,  law  of  place  when 
contract  is  made  governs  it.— Badger  Machinery 
Co.  V.  Columbia  County  Electric  Light  *  Pow- 
er Co.,  163  N.  W.  188. 

(F)  I>eaenlttr  of  Oblect  and  o(  Covsiderm- 
tlon. 

(fr=»lll  (Minn.)  An  agreement  l>etween  an  at- 
torney and  a  hu8l>and  for  a  contingent  fee  of  50 
per  cent,  to  recover  property  in  wife's  name, 
held  an  agreement  to  facilitate  a  divorce,  and 
against  public  policy  and  void. — Klampe  v. 
Klarape,  163  N.  W.  293. 

€=3 1 1 6(3)  (Mich.)  In  action  by  assignee  for 
breach  of  contract  to  carry  sand  and  gravel,  held 
carrier  could  not  defeat  recovery  by  proof  that 
assignment  was  procured  for  purpose  of  doing 
away  with  competitor.— C.  H.  Little  Ck).  v.  Cad- 
well  Transit  Co.,  163  N.  W.  962. 
<S=>I3I  (S.D.)  Services  wliich  can  be  lawfully 
contracted  for  in  connection  with  an  attempt 
to  secure  a  pardon  are  only  such  services  as  are  . 
performed  by  lawyers.— Moore  v.  Hj-de,  163  N. 
W.  707. 

A  contract  by  a  layman  to  influence  an  attor- 
ney at  law  to  accept  legal  employment  for  an- 
other and  reduce  his  proposed  fee  therefor  does 
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not  afford  a  legal  basis  for  recovery  of  money. 
— Id. 

®=>I37(1)  (Mich.)  If  any  part  of  consideration 
of  a'  contract  is  illeKBl,  wnole  consideration  is 
void.— La  France  v.  Cullen,  163  N.  W.  101. 

H.  OONSTBVOTION  AMD  OF£BA. 

TION. 

(F)  Compensation. 

^=>229(1)  (Iowa)  Where  concern  selling  mer- 
chant advertising  matter  and  articles  to  be  used 
as  contest  prizes  agreed  to  pay  a  certain  amount 
if  sales  did  not  increase  a  certain  percentage 
upon  its  directions  being  followed,  the  increase 
in  trade  should  be  determined  by  comparing  en- 
tire sales  before  and  after  agreement,  and  not 
increase  due  to  contests  and  advertising  matter. — 
Weibel  v.  Boston  Piano  &  Music  Co.,  163  N.  W. 
193. 

IV.  RESCISSION    AMD    ABAMDOM. 
MEMT. 

$=9268  (Iowa)  Generally,  right  to  rescind  con- 
tract rests  only  with  party  who  is  without  de- 
fault.— Schmidt  Bros.  Const.  Co.  v.  Raymond  Y. 
M.  0.  A.  of  Charles  City,  163  N.  W.  458. 

V.   PERFOKICAMOE  OR  BREACH. 

^s>284(3)  (Minn.)  Under  building  contract  held, 
that  issuance  of  architect's  final  certificate  and 
furnishing  of  written  guaranty  were  conditions 
precedent  to  collection  of  final  payment. — St. 
Paul  Sash,  Door  &  Lumber  Co.  v.  Berkner,  163 
N.  W.  668. 

«=3306(1)  (Iowa)  Where  building  contract  con- 
tained no  provision  for  completing  the  building 
if  contractor  failed  to  complete  it,  owner  conld 
complete  it  on  contractor's  abandonment  of 
work,  and  charge  the  reasonable  expense  to  con- 
tractor.— Schmidt  Bros.  Const.  Co.  v.  Raymond 
Y.  M.  C.  A.  of  Charles  City,  163  N.  W.  458. 
$=9306(3)  (Iowa)  Where  contractor  failed  to 
complete  building,  owner  was  not  required  to 
submit  cost  of  completing  building  to  competitive 
bidders,  nor  to  complete  it  at  lowest  possible 
cost.— Schmidt  Bros.  Const.  Co.  v.  Raymond  Y. 
M.  C.  A.  of  Charles  City,  163  N.  W.  458. 
$=>322(4)  (Iowa)  In  suit  to  foreclose  mechanic's 
lien,  evidence  held  to  show  contractor  was  in  de- 
fault in  completing  building  on  time. — Schmidt 
Bros.  Const.  Co.  y.  Raymond  Y.  M.  0.  A.  of 
Charles  City,  168  N.  W.  458. 

Evidence  held  not  to  show  that  amount  charg- 
ed against  contractor  for  owner's  completing 
building,  on  contractor's  failure  to  do  so,  was 
unreasonable.— Id. 

VI.  ACTIONS   FOR  BREACH. 

«=>335(1)  (Minn.)  A  petition  setting  forth  a 
building  contract,  but  not  alleging  performance 
of  conditions  precedent  by  the  issuance  of  archi- 
tect's final  certificate  or  the  furnishing  of  a 
guaranty,  or  any  excuse  therefor,  did  not  en- 
title contractors  to  recover  final  payment — St. 
Paul  Sash,  Door  ft  Lumber  Co.  v.  Berkner,  163 
N.  W.  668. 

$=3349(1)  (Minn.)  In  action  for  balance  due  on 
road  contract,  refusal  to  permit  engineer  to 
state  of  his  own  knowledge  whether  plaintiff 
was  given  credit  for  number  of  cubic  yards  of 
"borrowed"  earthy  actually  excavated  was  not 
error,  where  engineer  had  been  out  upon  job 
only  occasionally.— Kinshella  v.  SmaU,  163  N. 
W.  744. 

$=>349(4)  (Minn.)  In  action  for  amount  due 
upon  construction  contract,  engineer's  monthly 
estimates  relating  to  work  covered  bv  plaintiCTs 
contract  made  as  basis  for  partial  payments 
were  admissible.— Kinshella  v.  SmalL  163  N. 
W.  744. 

$=»353(1)  (Minn.)  In  action  for  balance  due  on 
road  contract,  charge  following  Qen.  St.  1913,  i 
6541,  instead  of  Laws  1905,  c.  230,  i  17,  relat- 


ing to  preliminary  estimates  and  certificates  of 
payment,  which  as  to  the  issues  were  not  sub- 
stantially different,  held  not  error. — Kinshella 
v.  Small,  163  N.  W.  744. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  $=392-101. 

CONVERSION. 

See  Corporations,  «s»312 ;  Trorer  and  Conver- 
sion. 

CONVEYANCES. 

See  Assignments;  Chattel  Mortgages;  Deeds: 
Fraudulent  Conveyances;    Mortgages. 

CORPORATIONS. 

See  Banks  and  Banking ;  Carriers;  Ommerce. 
$=>46;  Criminal  Law,  $=>567;  Municipal 
Corporations ;  Principal  and  Surety,  ^355 ; 
Public  Service  Commissions ;  Railroads; 
Street  Railroads ;  Taxation,  $=»54,  104 ;  Tel- 
egraphs and  Telephones. 

V.  MEMBERS    AMD    STOOKHOIJDERS. 

(D)  I,lsbllltr  tor  Corporate  Debts   and 
AotM. 

$=3243(10)  (Minn.)  Where  one  voluntarily  as- 
sumes the  relation  of  a  stockholder  in  a  mercan- 
tile corporation  and  permits  his  name  tp  be  re- 
corded on  the  records,  he  fixes  his  own  status, 
and  the  Constitution  fixes  his  liability  for  cor- 
porate debts.- Bartlett  v.  Stephens,  163  N.  W. 
288. 

One  induced  by  the  fraud  of  a  corporation  to 
become  a  stockholder  may  lose  his  right  to  be 
relieved  from  his  liability  by  estoppel  or  laches. 
-Id. 

$=3262(1)  (Minn.)  One  induced  by  fraud  of  cor- 
poration to  become  a  stockholder  ma,v,  under 
some  circumstances,  be  relieved  from  his  liabili- 
ty by  taking  seasonable  action  to  that  end. — 
Bartlett  v.  Stephens,  163  N.  W.  288. 
$=3264  (Minn.)  One  who  did  not  discover  cor- 
poration's fraud,  inducing  him  to  become  a  stock- 
holder, for  six  months,  and  who  delayed  for  four 
months  until  its  bankruptcy,  before  attempting 
to  cancel  the  stock,  lost  nis  right  to  relief  from 
liability  to  corporate  creditors. — Bartlett  t. 
Stephens,  163  N.  W.  28S. 

VI.   OFFICERS  AMD  AGENTS. 

(A)   Eleetion  or  Airpolntment,  <tvallfl«a> 

tion.  and  Tenure. 

1^=3294  (Wis.)  Where  an  oiHcer  of  a  corpora- 
tion, against  express  direction  of  superior  offi- 
cer, converted  funds  of  corporation  to  his  own 
use,  such  acts  justified  his  discharge.— Green 
Bay  Fish  Co.  ▼.  Jorgensen,  163  N.  W.  142. 

(B)   Antboritr   and  Fnnctloaa. 

$=9300  (Wis.)  President  of  a  cerporation  who 
was  clothed  by  charter  or  by-laws  with  manage- 
ment of  all  departments  of  corporation  had  im- 
plied authority  to  sue  for  conversion  of  corpo- 
rate funds  by  treasurer  of  corporation. — Green 
Bay  f^h  Co.  v.  Jorgensen,  163  N.  W.  142. 
$=»30l  (Wis.)  A  treasurer  of  corporation  has 
control  of  coiitorate  funds  in  trust  for  corirara- 
tion  and  not  for  himself  or  any  other  officer  or 
employe.— Green  Bay  Fish  Co.  v.  Jorgensen, 
163  N.  W.  142. 

(O)  RlKlita,   Datloa,   and   I4al>IUtles  aa  to 
Corporation  and  Its   Heiaben. 

$=>S08(11)  (Mich.)  E>ridence  AeM  to  require  sub- 
mission of  issue  whether  plaintiff,  as  an  officer 
of  defendant  corporation,  acquiesced  in  a  con- 
tract for  employment  at  a  reduced  salary,  and 
it  was  error  to  confine  consideration  to  an  ex- 
press agreement.— Clark  v.  Onaway-Alpena  Tel- 
ephone Co.,  103  N.  W.  44. 

Evidence  Jield  insufficient  to  support  a  verdict 
for  a  corporation  officer  for  compoisation  on 
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the  basis  of  an  earlier  conts'act  than  the  one  in 
force  on  the  date  of  his  discharge. — Id. 
^»3I2(1>  (Mich.)  Where  new  manager  of  com- 
pany, to  protect  memory  of  deceased  manager, 
who  had  been  kiting  notes,  used  proceeds  of 
sale  of  sample  goods  to  extinguish  notes,  which 
were  company  liabilities,  he  could  not  be  per- 
sonally charged  by  company  because  his  book- 
keeping or  want  of  bookkeeping  left  him  open  to 
suspicion. — ^Holland  Furniture  Go.  v.  Knooihui- 
zen,  163  N.  W.  8S4. 

Company  which  made  settlement  with  estate 
of  deceased  manager  held  unable  to  call  to  ac- 
count new  manager  for  renewing  or  keeping  alive 
a  legal  liability  on  paper  created  against  com- 
pany by  deceased  manager. — Id. 

New  manager  of  company,  deceased  manager 
of  which  had  been  kiting  paper,  held  not  charge- 
able with  amount  of  fictitious  account  created  l^ 
deceased  manager  which  he  wiped  out  improp- 
erly by  crediting  debtor  and  charging  amount  to 
commissions. — Id. 

Where  manager  of  company  died,  and  new 
manager,  to  close  deceased's  account  and  bal- 
ance debit  items,  credited  account  with  salary 
tor  month  after  that  in  which  death  occurred, 
and  for  full  month  in  which  death  occurred, 
new  manager  was  chargeable  with  salary  accru- 
ing after  date  of  death.— Id. 

Where  mother  of  manager  of  company  loaned 
to  company,  recdved  payments  on  note,  and  was 
paid  interest  on  full  amount  of  locm,  without 
taking  into  account  company's  payments  there- 
on, manager  should  account  to  the  company 
for  amount  received  by  mother  in  excess  over 
what  she  was  entitled  to. — Id. 

Manager  of  company,  who,  oin  day  of  resigna- 
tion, closed  brother's  debit  account  with  cony 
pany  by  crediting  brother  with  amount  of  ao- 
cOQnt  for  labor,  must  account  to  company  for 
amount. — Id. 

It  was  duty  of  manager  of  company  to  keep 
account  of  time  of  company's  men  when  in  com- 
pany's pay  but  working  elsewhere  by  his  own 
directions,  and  he  cannot  be  heard  to  complain, 
when  called  to  account  biy  company  for  work 
done  by  its  employ^  for  his  mother,  brother, 
and  himself,  if  he  is  charged  what  work  was  rea- 
sonably worth. — Id. 

^=3312(3')  (Jlich.)  Where  manager  of  company 
paid  personal  note  given  by  himself  and  deceased 
manager  with  company's  funds,  he  must  account 
to  company  for  amount.— Holland  Furniture  Co. 
V.  Knooihuizen,  163  N.  W.  884. 

Where  manager  of  company  sold  its  merchan- 
dise, coHected  price,  and  credited  amounts  to 
petty  cash,  from  which  he  paid  his  brother  to 
make  up  amount  of  his  agreed  salary,  more  "than 
appearM  on  pay  rolls  or  books  of  company, 
manager  was  bound  to  account  to  company  for 
such  items. — Id. 

9=3314(2)  (Mich.)  Where  manager  of  furniture 
company  without  authority  sut>scribed  in  com- 
pany's name  for  stock  in  hotel  to  accommodate 
furniture  dealers,  he  could  not  recoup  loss  suf- 
fered by  him  by  canceling  lease  held  by  com- 
pany, taking  new  lease  in  own  name,  and  prof- 
iting by  subleasing  to  his  own  and  other  com- 
panies, but  was  chargeable  with  amount. — Hol- 
land Furniture  Co.  v.  Knooihuizen,  163  N.  W. 
88i. 

«=»3I4(3)  (Mich.)  By  accepting  secret  gifts 
from  companies  from  which  furniture  company 
purchased  supplies,  manager  of  furniture  comr 
pany  committed  breach  of  trust,  and  must  ac- 
count to  furniture  company.— Holland  Furniture 
Co.  V.  Knooihuizen,  163  N.  W.  884. 

VH.  COBPOBATE  POWEBS  AED 

uabujties. 


(A)   Extent 


■d  Bzerolaa  of  Fovrera  la 
General. 


4=»393  (S.D.)  Corporate  duties  and  obligations 
imposed  by  charter  requirements,  or  by  express 


statutory  provisions  may  be  enfbroed  by  pro- 
ceedings in  appropriate  tribunals.— Chicago  & 
N.  W.  Ry.  Co.  V.  Dougherty,  163  N.  W.  716. 

(D)   Contracts   and   Indebtedness. 

4=»473  (Wis.)  Where  maker  of  bonds  wsn  Wis- 
consin corporation  and  defendant,  a  Wiscon- 
sin corporation,  acquired  them  after  they  bad 
been  involved  in  transactions  outside  state,  but 
sued  is  Wisconsin  court  to  enforce  liability  on 
bonds,  contracts  and  transactions  were  subject 
to  laws  of  Wisconsin. — Badger  Machinery  Co. 
T.  Columbia  County  Electric  Light  &  Power 
Co.,  163  N.  W.  188. 

xn.  fobeion  oobpobatzons. 

^=»642(l)  (Minn.)  Foreign  corporation  sending 
agent  into  state  to  solicit  sale  of  pulpwood  to 
it  for  delivery  in  state  and  to  forward  contracts 
signed  by  the  seller  is  "doing  business  in  state." 
— Duluth  Log  Co.  V.  Pulpwood  Co.,  163  N.  W. 
520. 

«=9642(1)  (N.D.)  Entry  oi  foreign  corporatioa 
into  paving  contract  was  not  doing  of  business 
within  state  within  Const.  |  135,  and  Comp. 
Laws  1913.  H  6238,  S240.— Will  v.  City  of  Bi»- 
marck,  163  N.  W.  650. 

9=9654  (Mich.)  Contract  of  foreign  corporation 
for  sale  and  installation  of  venUlating  system 
held  not  within  exception  in  favor  of  mterstate 
commerce  contained  in  Pub.  Acts  1907,  Na 
310,  i  8.— B.  F.  Sturtevant  Co.  v.  Adolph  Leit- 
elt  Ironworks,  183  N.  W.  1& 
«=)657(3)  (N.D.)  Contract  for  paving  by  for- 
eign corporation  not  doing  business  within  state 
was  not  invalidated  by  Comp.  Laws  1913,  | 
6242.— Will  V.  City  of  Bismarck,  163  N.  W.  550. 
Work  by  foreign  corporation  under  paving 
contract  would  not  be  prohibited  where  it  had 
complied  with  statutory  requirements  and  had 
obtained  license  from  secretary  of  state  after 
contract  was  let.— Id. 

^=9668(15)  (Minn.)  Service  of  summons  upon 
agent  in  the  state  is  valid  service  upon  foreign 
corporation  doing  business  in  state  by  sending 
him  in  state  to  solicit  sale. — Dulutji  Log  Co.  v. 
Pulpwood  Co.,  168  N.  W.  520. 
9=>673  (Mich.)  Evidence  held  to  show  that  ven- 
tilating system  which  foreign  corporation  sold 
and  agreed  to  install  was  not  so  complex  that 
agreement  to  install  was  necessary  in  order  to 
effect  sales,— B.  F.  Sturtevant  Co.  v.  Adolph 
Leitelt  Ironworks,  163  N.  W.  13. 

CORROBORATION. 

See  Incest;   Rape,  9=364. 

CORRUPT  PRACTICES  ACT. 

See  Jury,  «=>19. 

COSTS. 

See   Executors    and   Administrators,    9=>240: 
Wills,  «&=>404,  406. 

I.  NATUBE,  OBOUKDS,  AND  EXTENT 
OF  BIGHT  IN  GENERAL. 

«=»20  (S.D.)  As  Laws  1907,  c  191,  J  25.  pro- 
vides the  plaintiff  may  tax  costs  in  municipal 
court  in  actions  that  are  cognizable  by  a  jus- 
tice. Code  Civ.  Proc.  $  417,  reeardiog  costs,  does 
not  apply  to  actions  in  municipal  court. — Eide  v. 
GUbert,  163  N.  W.  678. 

V.  AMOUNT,  BATE,  AND  ITEMS. 

9s»l78  (Minn.)  In  a  personal  injury  action,  the 
expense  of  making  plat  and  taking  X-ray  photo- 
graphs of  plaintiff  who  suffered  the  injury  can- 
not be  included  in  the  taxation  of  costs  and 
disbursements.— Martin  T.  Minneapolis  &  St.  L. 
B.  Co.,  163  X.  W.  083. 
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vn.  OK  APrsAX,  ob  erbok,  and 

Oir  KEW  TBIAl  OB  MOTION 
THEREFOB. 

^=9234  (Bfich.)  Appellant,  who  has  reduced 
judgment  aeainst  it  substantially,  should  have 
eosts.— MacGUUs  v.  AlWMia  County,  163  N.  W. 
485. 

«=»256(1)  (Iowa)  A  party,  suing  out  writ  of  er- 
ror, who  makes  unnecessary  costs  by  including 
three  separate  times  the  entire  evidence  in  the 
case,  will  not  be  allowed  costs  therefor.— Roth- 
ert  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  163  N.  W. 
226. 

COTENANCY. 

See  Tenaacy  ^  Common. 

COTENANTS. 

See  Joint  Tenancy. 

COUNSEL 

See  Criminal  Law,  <8s>639. 

COUNSEL  FEES. 

See  Divorce,  «=»197. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Indictment  and  Information,  «=>124,  147. 

n.'  GOVEBNMENT  Ain>  OFFICEBS. 

(D]  Ofllcers  and  Asenta. 

<g=70  (N.D.)  Under  Laws  1915,  cc.  112,  254, 
salaries  of  county  officers,  except  state's  attorney 
and  sheriff,  for  the  year  1916,  should  be  com- 
puted on  assessed  valuation  for  1915,  rather  than 
on  tliat  of  1914,  though  after  that  year  the  coun- 
ty was  reduced  in  size.— Ray  ▼.  Beery,  163  N.  W. 
260. 

«=:»I02  (Minn.)  An  ludictment  charging  defend- 
ants, one  as  county  auditor  and_  the  other  as 
county  commissioner,  with  being  interested  in  a 
county  contract,  did  not  violate  Gen.  St.  1913,  IS 
9134,  9136,  as  failing  to  state  the  acts  done 
and  the  circumstances  thereof. — State  v.  Byhre, 
163  N.  W.  282. 

An  indictment  charging  defendants,  a  county 
auditor  and  a  county  commissioner,  with  being 
unlawfully  interested  in  a  county  contract,  by 
furnishing  supplies  for  its  completion  and  by 
sharing  in  prohts,  charged  a  public  offense,  un- 
der Gen.  St.  1913,  i  1089.— Id. 

Gen.  St.  1913,  §  1089,  making  the  interest  of 
county  officials  m  a  county  contract  an  offense, 
applies  to  all  county  officials,  and  not  alone  to 
those  having  official  duties  to  perform  in  rela- 
tion to  the  contract. — Id. 

nX.   PBOPEBTT.  OONTBACTS,  ANS 
UABILITIES. 

(B)  Contracts. 

^=>(23  (Keb.)  County  board,  in  letting  contract 
for  construction  of  county  building,  must  take 
bond  of  contrnctor,  conditioned  as  required  by 
Rev.  St.  1913,  5  3840.— Concrete  Steel  Co.  v. 
Rowles  Co.,  1(53  N.  W.  323. 

Construction  contractor,  purchasing  material 
from  dealer  and  paying  thorefor  in  good  faith, 
without  notice  of  liability  of  dealer,  is  not  liable 
on  his  bond,  given  under  Hev.  St.  1913,  i  3840, 
to  manufacturer  or  jobber,  from  whom  dealer 
purchased  material. — Id. 

Manufacturer  or  jobber,  with  notice  that  con- 
tractor is  purchasing  materials  from  dealer,  and 
paying  him  therefor  in  good  faith,  and  making 
no* objection,  cannot  recover  on  contractor's  bond 
for  balance  due  from  dealer.— Id. 


COURTS. 

See  Criminal  Law,  «=990,  730;  THyareie,  «a» 
62-124;  Judgment,  «=>475;  Justices  of  tlM 
Peace;   Mandamus,  «=»172;  Prohibition. 

n.   EBTABLIBHMENT,    OBOANIZA- 

TION.  AND  PBOOEDUBB  IN 

OSNEKAK. 

(D)  Bnlva  of  Deetoion,  AdJnOleatloHB, 

Opinion*,  and  Keeords. 

9=>99(2)  (Iowa)  The  first  count  being  amended 
during  the  first  trial  to  raise  the  question  of  do- 
feodant's  implied  promise  to  pay  for  the  bnggy 
furnished  to  his  son,  such  issue  is  not  res  judi- 
cata on  a  second  trial  granted  as  to  the  first 
count,  but  refused  as  to  the  second  count,  al- 
leging prmnise  to  pay  tho  son's  note  given  for 
the  buggy.— McLarand  v.  Dant,  163  N.  W.  401. 

XV.  ooiraTs  or  umited  ob  in- 

FEBIOB  JUBISDICTION. 

«=>I69(1)  (SX).)  Under  Laws  1907,  c  191,  I  29, 
as  amended  by  Laws  1913,  c  278,  {  7,  in  an  ac- 
tisn  to  recover  $300  for  jieiBonal  injuries,  appeal 
by  defendant  to  circuit  court  was  properly  dis- 
missed ;  since,  where  jurisdiction  of  a  justice  of 
peace  depends  upon  amount  of  money  involved  in 
case,  it  is  amount  claimed  by  plaintiff,  and  not 
amount  recovered,  that  determines  qaestion. — 
Bide  V.  GUbert,  163  N.  W.  678.. 
«s>l88(3)  (Mich.)  Recorder's  court  of  Detroit, 
established  by  Loc.  Acts  1883,  No.  326,  could  not 
restrain  contractors  from  proceeding  with  erec- 
tion of  a  building  during  gait  involving  viola- 
tion of  buUding  code.— Adier  v.  Oranolly,  163  N. 
W.  688. 

V.   COVBTS  OF  PROBATE  JVBXSDIO- 
TION. 

<S=>200!/2  (Neb.)  Probate  court  in  settlement  of 
estate  has  jurisdiction  to  determine  the  heirs  of 
decedent,  in  doing  wbich  it  does  not  determine 
the  title  to  realty,  as  the  statute  of  descent  pass- 
es the  title  upon  the  fact  found. — Fischer  v. 
Skleuar,  163  N.  W.  861. 

The  terms  "actions"  and  "civil  actions,"  as 
used  in  Const.  1875,  art  6,  g  16,  providing  that 
county  courts  shall  not  have  jurisdiction  in  ac- 
tions in  which  title  to  real  estate  is  sought  to 
be  recovered,  nor  in  civil  actions  where  the  debt 
or  sum  claimed  shall  exceed  $1,000,  do  not  in- 
clude matters  concerned  with  settlement  of  es- 
tates such  as  proceedings  to  determine  heirship. 
-Id. 

€=>202(5)  (Mich.)  In  view  of  agreement  in  prc^ 
bate  court  between  executrix  and  claimant 
against  estate,  held,  that  circuit  court,  on  ap- 
peal from  disallowance  of  claim,  improperly  re- 
mitted case  to  probate  court  for  amendment; 
the  case  under  the  agreement  being  for  final  set- 
tlement in  the  circuit  court — In  re  MacDonald't 
Estate,  163  N.  W.  lOZ 

COVENANTS. 

See  Landlord  and  Tenant  9=»190l 

COVERTURE. 

See  Husband  and  Wife. 

CRANL 

See  Kuisance,  9=>62. 

CREDIBILITY. 

See  Criminal  Law,  «=»785,  811;  Trial,  «=» 
140;    Witnesses,  «n»330-^9& 

CREDITORS. 

See  Bankruptcy ;  Fraudulent  Conveyancea;  Sub- 
rogation. 
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CREDITORS'  SIHT. 

See  Fraudulent  Conveyances,  «=»226-818. 

CRIMINAL  UW. 

See  Banks  and  Banking,  ®=984;  Bastards,  ^=» 
ae-71;  CouBtieB,  «cc»102;  Diaorderlr  Con- 
duct; District  and  Prosecuting  Attorneys; 
False  Pretenses;  FoKery;  Frand,  •sBQ; 
Grand  Jury;  Habeas  Corpus,  ^sagO;  Homi- 
cide; Incest;  Indictment  and  Infonnation; 
Intoxicating  liquors,  «=3l38,  167,  233-243; 
liarceoy;  Malicious  Prosecution;  Nuisance, 
®=»92;  Perjury;  Prisons;  Bape;  Sodomy; 
Statutes,  €=>118;  Vagrancy;   Weapons. 

I.   KATXTKE  Atm  JUJEStEXTB  OF 

cams  AND  DEFENSES  IN 

OENERAI.. 

4=>I3  (Mich.)  Where  act  of  Legislature  defines 
offense,  its  application  is  limited  to  acts  coming 
within  such  definition.— People  v.  Lyons,  163  N. 
W.  484. 

«=»43  (Wis.)  Prosecuticm  for  nonsapport  of 
children  under  St.  1915,  §  4587c,  is  not  pre- 
cluded because  defendant  bad  previoasly  been 
divorced  under  decree  expressly  providing  that 
he  should  pay  his  former  wife  a  certain  amount 
for  supporting  infant  children.— Watke  v.  State, 
163  N.  W.  258. 

The  Oahkosh  municipal  court  is  not  deprived 
of  jurisdiction  of  prosecution  for  nonsupport  of 
children  under  St.  1915,  S  4687c,  because  c^ 
cirit  court  had  previously  divorced  defendant  by 
decree  rcsginiring  him  to  pay  alimony  for  sup- 
port of  his  infant  children. — Id. 

IV.   JTTBISDIOTIOH. 

«=390(2)  (Wis.)  Under  Laws  1895,  c.  24,  giving 
Oshkosli  municipal  court  judge  powers  of  jus- 
tice of  peace  in  criminal  cases  and  defining  ju- 
risdiction of  court,  such  court  may  try  Mison- 
er  accused  of  nonsupport  of  hia  children.— Watke 
V.  Sttte,  163  N.  W.  258. 

Vin.  PBEI.IBnNART  0OMPI.AINT,  AF- 
FIDAVIT. WARRANT,  EXABa- 
NATION,  OOBCMITMENT.  AND 
SDIOIABT  TRIAI.. 

<8=>207(4)  (Wis.)  Under  Laws  1895,  c.  24,  giv^ 
ing  Oshkosh  municipal  court  judge  jurisdiction 
of  justice  of  peace  in  criminal  cases  and  defin- 
ing; court's  jurisdiction,  the  judge  may  bind  over 
prisoner  for  subsequent  trial  by  municipal  court. 
—Watke  V.  State,  163  N.  W.  258. 

ZX.  ABRAIONMENT  AND  PX.EAS.  AND 
NOIXE  PROSEQUI  OR  DI8CON> 

TINUANCE. 

<3=3278(1)  (Neb.)  Where  transcript  of  record  in 

J'nstice  court  shows  that  one  accused  of  felony 
las  waived  preliminary  examination,  and  it  is 
claimed  that  no  such  examination  occurred,  its 
absence  should  be  raised  by  plea  in  abatement 
— Gammel  v.  State,  163  N.  W.  854. 

X.  EVIDENCE. 

(A)    Judicial    Notice,    Prennrnptlona,    and 
Bnrdca  of  Proof. 

^9304(3)  (Minn.)  The  average  period  of  gesta- 
tion is  a  fact  of  which  judicial  notice  is  taken.— 
State  v.  Solie,  163  N.  W.  505. 
d=>308  (Mich.)  Ruling  of  court  that  defendant 

started  with  presumption  of  innocence,  and  that 
presumption  continued  until  jury  was  satisfied 
of  guilt  beyond  reasonable  doubt,  held  proper.— 
People  V.  OuUer,  168  N.  W.  498, 

(C)  Other  oaeBae%  and  Cliaraeter  o(  Ao- 
onsed. 

«E9372(7)  (Iowa)  Evidence  of  illicit  intercourse 
prior  to  date  of  incest  charged,  held  properly  ad- 
mitted.—State  V.  Pelser,  163  N.  W.  eOO. 


(D)   MatcrtaUty  and  Conspetaner  te  Oen- 
•raL 

<>=»384  (Iowa)  Evidence  that  accused  three 
months  before  the  homicide  had  a  revolver  other 
than  those  found  in  the  >o<Hn  of  the  homicide 
is  inadmissible  aa  too  remote. — State  t.  Meyer, 
163  N.  W.  244. 

€=3384  (Mich.)  Refusal  of  court  to  strike  out 
testimony  of  witness  as  to  tracks  in  blood  on 
floor  of  room  where  homicide  occurred,  discov- 
ered by  Iiim  nearly  two  months  after  homicide, 
held  not  error. — People  v.  Winney,  163  N.  W. 
119. 

(B)  Best  and   Seooadarr  and   Demojiatra- 
tlve  BlTidence. 

$=>400(2)  (Iowa)  In  the  absence  of  a  certified 
copy  of  tJie  record  of  naturalization  of  an  alien 
or  of  competent  testimony  that  no  such  record 
exists,  secondary  evidence  is  inadmissible. — 
State  V.  ChamberUn,  163  N.  W.  428. 
4s»402(l)  (Minn.)  Showing  that  document  is  in 
defendant's  possession  is  sufficient  foundation  for 
admission  of  secondary  evidence  of  its  contents. 
—State  V.  Minor,  163  N.  W.  514. 
<8=s>404(4)  (Mich.)  Piece  of  paper  with  blood 
stains  thereon,  found  on  floor  of  room  where 
homidde  occurred  few  days  after  body  was  found 
was  properly  received. — People  v.  Winney,  163  N. 
W.  119. 

(F)  Admlaalons,   Dedarationa,  aad    Hear- 
say. 

<3a»407(l)  (S.D.)  In  prosecation  for  horse  theft, 
statements  touching  guilt  of  accused  made  by 
officers  when  examining  horses  in  presence  of 
accused  without  remark  by  him  held  admissible. 
-State  V.  Guffey,  163  N.  W.  679. 
(S=>4I9,  420(6)  (Mich.)  In  prosecution  of  wife 
for  murdering  husband,  wife  claiming  she  shot 
in  self-defense,  testimony  that  husband  had 
stated  wife  was  immoral  and  unfaithful  was 
incompetent  as  hearsay. — People  v.  Chitler,  163 
N.  W.  493. 

(I)   Opinion  BTidence. 

<s=»4'74_  (Iowa)  Where  there  was  no  evidence 
that  mind  and  memory  of  prosecuting  witness 
had  been  affected  by  her  sexual  development, 
held  that_  it  was  not  error  to  exclude  testimony 
of  physician  as  to  the  effect  of  premature  devel- 
opinont.— State  v.  Pelser,  163  N.  W.  600. 
€=>483  (Iowa)  In  prosecution  for  murder,  an 
undertaker  who  had  observed  bodies  of  alleged 
suicides  should  not  have  been  permitted  to  com- 
pare their  wounds  with  those  of  deceased,  in  the 
absence  of  showing  of  similarity  of  conditions. — 
State  v.  Meyer,  163  N.  W.  244. 
4=>489  (Mich.)  Where  iihvsician  testifying  aa 
expert  testified  that  child  did  not  have  py- 
emia, exclusion  of  question  as  to  how  pyemia 
manifested  itself  held  an  improper  limitation  on 
his  cross-examination. — People  v.  Eaton,  163' N. 
W.  19. 

(K)  Confeaaions. 

«s>53l(l)  (Xeb.)  A  statement  of  facts  claimed 
hj  the  prosecution  to  be  equivalent  to  a  confes- 
sion of  guilt  will  not  be  considered  unless  it  is 
first  shown  to  have  been  voluntarily  made. — 
Cheney  v.  State,  163  N.  W.  804. 

(I.)  Xhrldence  at  Prellminarr  Bxamtnatloa 
or  at   Former  Trial. 

9=»547(4)  (N.D.)  Before  the  shorthand  notes  of 
a  court  reporter  can  be  read  in  evidence,  the 
stenographer  must -be  willing  to  swear,  not  only 
that  such  notes  were  accurately  taken,  but  that 
they  have  not  lieen  changed  since  the  taking.-^. 
State  v.  Scott,  163  N.  W,  810. 

(M)  Welarht   and   Safficiency. 

«s=»06l(l)  (S.D.)  The  reasonable  doubt  which 
requires  jury   to  acquit  is  entertained   by  all 
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jnrors,  and  that  one  juror  entertains  a  reason- 
able doabt  as  to  guilt  of  defendant  does  not  make 
it  duty  of  jury  to  give  defendant  benefit  of  such 
doubt  and  return  a  verdict  of  not  guilty. — State 
V.  Guffey,  163  N.  W.  679. 

^=3567  (S.D.)  In  prosecution  for  forgery  under 
Laws  1915,  c.  194,  statement  of  secretary  of 
company  to  whom  forged  check  was  made  pay- 
able that  company  was  a  corporation,  made 
without  objection,  held  to  sufficiently  establish 
corporate  existence.— State  v.  Larson,  163  N. 
W.  566. 

XZI.   TBIAXi. 

(A)  Preliminary'  Praeeedlnva. 

4=»629  (Neb.)  Order  permitting  defendant ,  to 
interview  witnesses  subpoenaed  by  state,  leaving 
it  optional  with  them  whether  they  should  sub- 
mit to  such  an  interview,  fully  protected  defend- 
ant in  his  rights.— Jordan  v.  State,  163  N.  W. 
801. 

(B)  Coarse  and  Condnet  of  Trlsl  In  Gen- 
eral. 

4=9639(3)  (Neb.)  Attorney  requested  to  assist 
county  attorney  in  prosecution  for  murder,  who 
had  represented  deceased  on  several  occasions, 
held  not  disqualified  under  Rev.  St.  1913,  |  5601. 
—Jordan  v.  State,  163  N.  W.  801. 

(O  Reoepllon  of  Evidence. 

$=>665(2)  (Neb.)  When  sheriff  is  witness  for 
state,  it  IS  not  ordinarily  error  for  court  to  re- 
fuse to  exclude  him  from  courtroom  during  ex- 
amination of  other  witnesses.— Jordan  v.  State, 
163  N.  W.  801. 

(B)  Arvantenta  and  Condnet  of  Connael. 

4=s>706  (Iowa)  Prosecuting  attorney's  ineffec- 
tual attempts  to  introduce  transcript  of  evi- 
dence given  by  defendant  in  another  case,  held 
not  mLsconduct  where  inadmissibility  of  such 
evidence  was  not  established.— State  v.  Powers, 
163  N.  W.  402. 

€=»706  (Minn.)  In  prosecution  for  larceny  of 
automobile,  where  it  was  admitted  that  defend- 
ant was  connected  with  another  larceny  and 
had  been  sent  to  a  reform  school,  county  attor- 
ney's questions  as  to  defendant's  character  held 
not  misconduct— State  v.  Madden,  163  N.  -W. 
607. 

€=372(K6)  flowa)  The  prosecuting  attorney  may 
draw  any  legitimate  inference  from  testimony 
and  base  his  argument  to  jury  upon  it — State  v. 
Guidice,  163  N.  W.  344. 

4=»72l(8)  (Mich.)  In  prosecution  for  obtaining 
check  by  false  pretenses  and  repraeentations, 
prosecutor's  remarks  in  argument  that  no  ex- 
cuses had  been  offered  was  not  improper  as  ref- 
erence or  comment  on  fact  that  defendant  had 
not  testified  in  his  own  behalf. — People  v.  Perry, 
163  N.  W.  478. 

4s»730(l)  (Iowa)  In  misconduct  of  j>ro8ecnting 
attorney  during  bis  final  argument  m  referring 
indefinitely  to  action  of  another  jury,  held  harm- 
less where  court  sustained  an  objection  to  re- 
mark and  instructed  jury  to  confine  their  atten- 
tion to  evidence.— State  v.  Powers,  163  N.  W. 
402. 

€=>730(1)  (Iowa)  Improper  argument  of  state's 
attorney  held  not  to  require  reversal  in  view  of 
sustaining  of  objections,  admonishing  of  jury, 
and  withdrawal  of  same.— State  v.  Pelser,  1^ 
N.  W.  600. 

4=>730(1)  (S.D.)  In  a  prosecution  for  horse 
theft,  prejudice  to  defendant  might  be  inferred 
from  refusal  in  presence  of  jury  of  request  to 
instruct  jury  to  disregard  statements  of  coun- 
sel for  prosecution  that  court  could,  if  it  deem- 
ed it  just,  set  aside  a  verdict  of  guilty  or  sob- 
rd  sentence  thereunder. — tjtate  v.  Uuffey,  163 
W.  679. 


<F)  Province  of  Court  and  Jary  In  Gen- 
eral. 

«=736(2)  (S.D.)  Whether  accused  heard  state- 
ments touching  his  guilt  to  which  he  made  no 
answer  held  for  the  jury.— State  v.  Guffey,  163 
N.  W.  679. 

®=s>753(2)  (S.D.)  In  a  criminal  case,  error  can- 
not be  predicated  upon  refusal  of  court  to  ad- 
vise jury  to  return  a  verdict  of  not  guilty  on 
ground  that  the  evidence  is  insufficient  in  vari- 
ous particulars  specified.— State  v.  Guffey,  163 
N.  W.  679. 

<S=759(4)  (S.D.)  In  view  of  Code  Or.  Proc.  f 
350,  in  a  prosecution  for  horse  theft  language 
used  by  the  trial  court  in  the  instruction,  that 
"possession  of  rently  stolen  property  is  a  cir- 
cumstance of  guilt,"  held  improper.— State  v. 
Guffey,  103  N.  W.  679. 

C=>76l(2)  (Iowa)  An  instruction  for  incest  held 
not  open  to  the  objection  that  it  assumed  cer- 
tain facts  as  established,  and  failed  to  tell  the 
jury  that  such  facts  could  not  be  considered  un- 
less established.— State  v.  Pelser,  163  N.  W. 
600. 

4=»76l(ll)  (Iowa)  In  prosecution  for  rape,  in- 
struction that  state  must  establish  that  defend- 
ant in  having  intercourse  with  her  did  penetrate, 
etc.,  was  not  assumption  that  defendant  did  have 
intercourse,  and  was  not  erroneous  for  failure 
to  add,  "if  he  did  so  have  intercourse." — State 
V.  Clark,  163  N.  W.  250. 

«=>763,  764(1)  (Iowa)  Correct  instruction  that. 
if  certain  elements  were  proven,  guilt  is  estab- 
lished, is  not  coercion,  but  statement  of  an  in- 
evitable conclusion.— State  v.  Clark,  163  N.  W. 
250. 

<S=>763,  764(5)  (Iowa)  Instruction  that  evidence 
has  been  admitted  of  intercourse  more  than  18 
months  before  time  charged  in  indictment  did  not 
take  such  issue  from  jury  because  not  reading 
"evidence  had  been  admitted  tending  to  prove," 
etc.— Stote  v.  Clark,  l<i3  N.  W.  250. 

€=3763,  764(11)  (Iowa)  In  prosecution  for  rape 
on  female  under  age  of  consent,  instruction  that 
force  was  not  essential  held  not  invasion  of  prov- 
ince of  jury,  nor  statement  from  which  it  could 
be  inferred  that  court  was  passing  on  weight  of 
conflicting  evidence.— State  v.  Clark,  163  N.  W. 
200. 

(O)  Reeeaaltr,  Requisites,  and  Snfllelenoy 
of  Instrnetlons. 

®=3776(4)  (Iowa)  Instruction  as  to  defendant's 
character  evidence,  and  the  consideration  to 
which  it  was  entitled,  heM  not  enroieons.— 
State  V.  Pelser,  16S  N.  W.  600. 

$s>778(l)  (Neb.)  In  trial  for  rape  upon  girl  un- 
der 15,  where  testimony  as  to  her  age  and  chas- 
tity was  conflicting,  refusal  of  instruction  as  to 
burden  on  the  state  of  proving  her  previous 
chastity  held  error.— Gammel  v.  State,  163  N. 
W.  854. 

®=778(4)  (Iowa)  In  prosecution  for  uxoricide, 
presumption  of  innocence  is  no  stronger  than  in 
any  other  prosecution,  and  instruction  to  consid- 
er the  known  instinct  or  propensities  of  hus- 
bands to  love  and  protect  their  wives  fully  pre- 
sents the  rule  in  such  cases.— State  v.  Meyer,  163 
N.  W.  244. 

®=»78l(7)  (S.D.)  In  prosecution  for  horse  theft, 
it  would  be  proper  to  instruct  jury  to  disregard 
statements  by  officers  examining  horses  regard- 
ing the  guilt  of  accused  made  in  his  presence 
without  remark  by  him,  unless  accused  heard 
and  knew  what  was  being  done  by  officers.— 
State  V.  Guffey,  163  N.  W.  679. 

9S»783(1)  (Mich.)  AB8}|nment8  of  error  baaed 
on  part  of  charge  relating  to  use  that  could  be 
made  of  evidence  of  burglary  by  defendant,  and 
possession  of  revolvers  stolen  at  that  time,  held 
without  merit,  as  evideuoe  bore  npcm  question 
whether  defendant  had  means  to  commit  crime 
-People  T.  Winney,  168  N.  W.  119. 
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«B>789(9)  (Neb.)  Instruction  as  to  weicht  to  be 
(ivea  testimonr  of  county  officers  held  free  from 
error  of  which  defendant  might  complain.-^or- 
dan  V.  State,  103  N.  W.  801. 
«s>789(2)  (Neb.)  Instruction  that  doai>t  under 
which  juror  would  acquit  must  be  a  reasonable 
doubt,  and  not  one  arising  from  juror's  undue 
eenfiibility  as  to  consequences  of  his  verdict  or 
from  remote  conjectures  as  to  facts  other  than 
that  establiKhed  by  evidence,  was  erroneous. — 
Hodge  V.  State,  163  N.  W.  321, 
^=>789(4)  (Iowa)  Instruction  that  jury  should 
not  "hunt  for  doubts,"  and  that  fanciful,  forced, 
or  captious  doubt  was  not  reasonable  one,  held 
not  erroneous.— State  v.  Powers,  163  N.  W.  402. 

«s»790  (Iowa)  Instruction  that  instructlona 
were  to  be  considered  as  a  whole,  although  prop- 
er, was  not  required  where  instructions  were 
complete  and  not  misleading  nor  conflicting.— 
State  V.  Clark,  168  N.  W.  260. 
^=3796  (Iowa)  Where  defendant's  attorney  re- 
ferred to  punishment  that  might  be  pronounced, 
instruction  that  extent  of  punishment  was 
court's  and  not  jury's,  business,  was  not  errone- 
ous.—State  V.  Powers,  163  N.  W.  402. 

*=>799  (Minn.)  In  prosecution  for  larceny  of 
Butomobile,  instruction  held  not  objectionable  as 
telling  the  jury  to  disregard  the  arguments  of 
defendant's  counsel.— State  v.  Madden,  163  N. 
W.  607. 

®S5>8I  1(1)  (Iowa)  In  prosecution  for  npe  on  fe- 
male under  15,  held,  mstruction  did  not  nnduly 
narrow  issues  because  placed  at  the  beginning 
of  the  charge.— State  v.  Clark,  163  N.  W.  250. 

That  correct  instruction  was  emphasized  in 
placing  it  at  head  of  instructions  was  not  r^ 
vendble  error. — Id. 

4s»8l  1(1)  (Minn.)  In  prosecution  for  larceny  of 
automobile,  instruction  held  not  erroneous  as 
singling  out  a  special  circumstance  and  living 
it  nndue  weight  as  bearing  upon  defendant's 
guilt— State  v.  Madden,  163  N.  W.  607. 

®=»8II(6)  Ofowa)  Instruction  that  Jury  was  not 
hound  to  take  testimony  of  witness  as  true,  etc., 
held  not  to  unduly  assail  credibility  of  accused 
because  using  "him" ;  it  boine  applicable  to 
prosecutrix  in  view  of  Code  1807,  I  48,  par.  3.— 
State  V.  aark,  163  N.  W.  250. 
4s»8l5(l)  (Minn.)  In  prosecution  for  larceny  of 
automobile,  instruction  held  not  objectionable  as 
misstating  the  facts.— State  t.  Madden,  163  N. 
W.  507. 

€=»8I5(6)  (Minn.)  In  prosecution  for  larceny  of 
automobile,  instruction  kWd  not  objectionable  as 
telling  the  jury  that  they  should  not  consider 
the  character  evidence  offered  by  the  defendant. 
-State  T.  Madden,  163  N,  W.  507. 
®=>822(1)  (Iowa)  Where  instructions  as  whole 
fairly  state  law  of  case,  they  are  sufficient, 
though  detached  parts  thereof  may  not  state  ab- 
stract propositions  of  law  with  technical  exact- 
ness.—State  V.  Pelser,  163  N.  W.  600. 
«s»822(l)  (Mich.)  Portions  of  dtarge  relating 
to  duty  of  jury  in  connection  with  view  of 
premises  where  homicide  occurred,  when  taken 
with  whole  charge  and  conversation  between 
court  and  counsel,  held  not  erroneons  although 
some  isolated  expressions  were  not  correct.— 
People  V.  Winney.  163  N.  W.  119. 
<&=»822(1)  (Neb.)  Where  the  charge,  considered 
as  a  whole,  correctly  states  the  law,  the  verdict 
vtill  not  be  reversed  merely  because  a  ginsrle  in- 
struction, when  considered  separately,  is  incom- 
plete.—Samuels  T.  State,  163  N.  W.  312. 
«=>823(2)  (S.D.)  In  a  prosecution  for  horse 
theft,  in  Tlew  of  other  instructiofas,  Instruction 
that  "possession  of  recently  stolen  property  is 
a  circumstance  of  guilt"  held  not  prejudicisd  to 
defendant— State  v.  Gnffey,  163  N.  W.  679. 
^=3823(10)  (Mich.)  In  prosecution  for  murder, 
held  that  if  jury  were  unduly  impressed  by 
charge  mentioning  state's   witnesses   by   name, 


following  admonition  tbat  jury  should  recollect 
evidence  for  themselves  and  base  their  verdict 
on  it  was  sufficient  to  dispel  impression. — People 
V.  Cutler,  163  N.  W.  493. 

(H)  Kvqacata  for  iHatrnetlona. 

€=»824(5)  (S.D.)  In  a  prosecution  for  horse 
theft,  where  accused  asked  no  instruction  that 
evidence  of  statements  concerning  his  guilt,  made 
in  his  presence  by  offlcers  examining  horses  to 
which  he  made  no  remark,  should  be  disregarded 
unless  he  knew  and  heard  what  was  being  said 
and  done^  error  cannot  be  predicated  upon  the 
failure  of  the  trial  court  to  give  such  an  admon- 
itory instruction.— State  t.  Guffey,  163  N.  W. 
679. 

®=»824(8)  (Iowa)  Accused  oonld  not  complain 
of  failure  to  instruct  more  fully  limiting  effect 
of  certain  testimony,  where  no  such  instruction 
was  requested.— State  v.  Pelser,  163  N.  W.  600. 
$=>829(1)  (Neb.)  It  ia  not  error  to  refuse  a  re- 
quested instruction  covered  by  an  instruction 
given.— S.-»mueU  v.  State,  103  N.  W.  312. 
®=»829(1)  (Neb.)  Refusal  of  requested  instruc- 
tion wss  not  error  where  given  in  substance  by 
court  on  own  motion.— Jordan  v.  State,  163  N. 
W.  801. 

<S=s>829(13)  (Iowa)  Instruction  limiting  effect  of 
certain  testimony  held  to  limit  the  effect  of  testi- 
mony corroborative  thereof,  and  to  dispense  with 
necessity  of  giving  special  instruction  limiting 
such  corroborative  testimony.— State  t.  Pdser. 
163  N.  W.  600. 

®=3833  (Mich.)  Trial  court  Is  not  bound  to 
give  request  in  precise  language  tendered ;  it  ia 
sufficient  when  general  charge  fairly  cover*  re- 
quest and  fully  protects  defendants  rights  in 
that  connection.— People  v.  Cutler,  163  N.  W. 
493. 

(J)   Castoar,    Condnet.    and    Dellberatlona 
at  Jary. 

«=>858(3)  (Mich.)  The  question  whether  papers 
and  documents  used  in  a  criminal  trial  shall 
be  taken  to  the  jury  room  is  one  of  discretion 
with  the  trial  court.— People  v.  La  Ixmde,  163 
N.  W.  490. 

Where  in  a  criminal  trial  a  misunderstanding 
arose  between  opposing  counsel  as  to  what 
agreement  had  been  made  as  to  allowing  the 
testimony  taken  at  the  examination  before  the 
justice  and  made  a  part  of  hia  return  to  go  to 
the  jury  room,  the  court  could  exercise  its  dis- 
cretion as  to  what  part  of  the  testimony  should 
be  taken  out  by  the  jury.— Id. 
^=3864  (Mich,)  Questions  asked  by  juror  as  to 
whether  jury  could  use  what  they  saw  at  scene 
of  murder  in  their  deliberations,  etc.,  Aetd  not 
to  indicate  tliat  jury  were  oonaidering  anything 
that  had  not  alreiady  been  testified  to.— People  t. 
Winney,  1«S  N.  W.  lift 

xm.  Mo-noirs  for  msw  triax. 

AHD  IN  ARREST. 

®=9909  (Minn.)  A  new  trial  should  be  granted 
only  where  the  substantial  rights  of  the  accused 
have  been  so  violated  as  to  make  it  reasonably 
dear  that  a  fair  trial  was  not  had.— State  v. 
Kruse,  163  N.  W.  125. 

^S9025(l)  (Minn.)  Act  of  judge  in  coming  into 
jury  rocan  and  in  response  to  foreman's  question 
repeating   a  correct   charge  as  to   defendant's 

fuilt,  in  absence  dt  defendant  and  his  counsel, 
eld  an  irregularity  not  violating  defendant's 
substantial  rights  so  as  to  entitle  him  to  a  new 
trial.— State  v.  Kruse,  163  N.  W.  125. 
4=s>939(l)  (Mich.)  In  a  prosecution  for  illegally 
storing  intoxicating  liquor,  after_  evidence  that 
certain  persons  had  been  seen  drinking  beer  on 
the  premises,  motion  for  a  new  trial  wa.s  prop- 
erly denied,  where  it  was  not  claimed  that  the 
persons  so  seen  were  not  within  reach  at  time 
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of  trial,  or  that  they  would  hare  deni^  such 
evidence.— People  v.  CalHari,  163  N.  W.  154. 

XrV.  JITDOMENT,     SSNTEITOE,     AlO) 
FINAIi  COMMXTMEITT. 

^=999<(8)  (Minn.)  Where  the  law  re<iaire8  sen- 
tence to  be  for  a  definite  term,  a  sentence  from 
which  the  length  of  time  cannot  be  ascertained 
is  void.— Stnte  v.  Reed,  163  N.  W.  984,  985. 

Prior  to  Laws  1917,  c.  319,  the  Indeterminate 
Sentence  Law  did  not  apply  to  a  conviction  of 
murder  in  the  third  degree  ;  hence  on  conviction 
of  that  offense  a  sentence  to  imprisonment  ac- 
cording to  law  is  void;  sentence  required  being 
for  a  definite  term  of  not  less  than  7  nor  more 
than  30  years.— Id. 

XV.   AFPEAIi  AHD  ERBOB,  AKD 
OEBTIOBABI. 

(A)  Form    of    Remedy,    Jarladlctlon,    and 

Rislit  of  HeTleTT. 

®=>I004  (Mich.)  The  right  of  appeal  did  not 
exist  at  common  law. — Crary  y.  Marquette  Cir- 
cuit Judge,  163  N.  W.  906. 

(B)  Preaentstioa  sml  ReaerraHon  In  IiO-vr- 
er  Court  of  Gronnda  of  Rovlevr. 

^=9  1028  (Iowa)  In  prosecution  for  fraudulent 
banking,  where  point  that  individual  members 
of  defendant's  firm  were  not  shown  to  be  insol- 
vent was  not  raised  in  trial  court  save  in  gen- 
eral assertion  of  the  insufficiency  of  evidence  to 
sustain  verdict,  and  not  being  involved  in  er- 
rors assigned  on  appeal,  it  would  ordinarily  not 
be  considered.— State  v.  Kiefer,  163  N.  W.  698. 
«s»l030(2)  (Iowa)  Objection  to  instmction  on 
guilt  as  accessory  in  homicide,  on  ground  that 
Code,  §  5299,  making  accessories  to  crimes 
equally  gailty  with  their  principals,  is  uncon- 
.stitutional,  cannot  be  considered  when  not  rais- 
ed in  the  trial  court- State  v,  .Meyer,  103  N. 
W.  244. 

®s>(044  (N.D.)  Error  cannot  be  predicated  up- 
on a  refusal  to  advise  a  verdict  of  not  guilty  at 
the  close  of  plaintiff's  case,  when  testimony  is 
thereafter  introduced  by  defendant,  unless  the 
motion  is  renewed  at  the  close  of  all  the  testi- 
mony.—Scott  V.  State,  163  N.  W.  813. 

(D)  Record  »nd  Froceedlnara  Not  Ib  Rec- 
ord. 

$s»ll20(8)  (Iowa)  Error  cannot  be  predicated 
on  sustaining  of  objections  propounded  to  medi- 
cal »pert  where  record  did  not  show  what  wit- 
ness' answers  would  have  been.— State  v.  Pel- 
ser,  163  N.  W.  600. 

(B)   Aaaisnment  of  Krrora  and  Brlefa. 

«s»ll29(3)  (S.D.)  A  specification  that  evidence 
regarding  larceny  of  horses  was  wholly  circum- 
stantial, and  that  accused's  guilt  must  be  estab- 
lished from  fact  that  he  had  one  horse  in  his 
possession  which  was  reasonably  explained  by 
him,  held  sufficient  to  justify  review  of  evi- 
dence.—State  v.  Orago,  163  N.  W.  561. 

(6)  Revlevr. 

«=s>ri66*/2(5)  (Neb.)  Where  jury  panel  In  fel- 
ony case  was  exhausted  and  court,  under  Rev.  St. 
1913,  i  8143.  directs  that  jurors  be  summoned 
from  bystanders,  and  objection  to  such  order 
and  to  juror  bo  drawn  was  not  made  until  after 
verdict,  any  error  was  without  prejudice.— vFor- 
dan  v.  State,  163  N.  W.  801. 
«=»!  1661/2(12)  (Iowa)  Remark  by  court  held 
not  to  require  reversal  where  it  was  withdrawn 
and  Jury  instructed  not  to  consider  it.— State  v. 
Pelser.  1«3  N.  W.  600. 

«=»!  187(4)  (Iowa)  In  view  of  Code,  |  5402,  er- 
ror in  overruling  defendant's  objection  that  a 
copy  of  an  amendment  to  the  indictment  had 
not  been  served  upon  him  held  not  prejudicial. 
—State  V.  Kiefer,  163  N.  W.  698. 
9=31169(1)  (Mich.)  Admission  in  -evidence  on 
cross-examination   of  photograph  trf  d«f«kdact 


and  letters  written  to  a  young  woman  which  de- 
fendant admitted  were  false  in  their  statements, 
though  not  relevant,  held  not  reversible  error.— 
People  V.  Winney,  163  N.  W.  119. 
ifissl  170(1)  (Iowa)  In  pniwcution  for  rape  on 
female  under  age  of  consent,  exclusion  of  lettw 
written  by  prosecutrix  to  accused  after  arrest 
held  not  reversible  error;  letter  not  implying 
that  accusation  was  false. — State  v.  Clark,  163 
N.  W.  250. 

<g=>ll70'/^(l)  (Neb.)  If  it   appears   that  ques- 
tions to  witness  and  his  answers  were  not  likely 
to  prejudice  defendant,  error  in  asking  leading ' 
questions  will  not  require  reversaL — Jordan  r. 
State,  163  N.  W.  801. 

«=»!  171(1)  (Mich.)  A  mwviction  lor  rape,  based 
almost  wlioUy  on  the  testimoay  of  the  com- 
plainant witness,  should  be  reversed  where  Ui» 
prosecuting  attorney  in  his  closing  argument 
falsely  charged  the  respondent's  attorney  with 
attacking  the  character  of  the  complaining  wit- 
ness.- People  v.  La  Londe,  163  N.  W.  490. 
®=9ll7l(l)  (Neb.)  Closing  argument  of  county 
attorney,  relating  to  expense  of  trial  and  to  pub- 
lic interest  in  conviction,  held  not  so  prejudicial 
as  to  require  reversal  of  conviction.- Jordan  v. 
State,  163  N.  W.  801. 

<S=3ll7l(l)  (SJ>.)  In  a  prosecution  for  horse 
theft,  statements  of  counsel  for  prosecution  that 
the  court  could,  if  it  deemed  it  just,  set  aside  a 
verdict  of  guilty  or  suspend  sentence  thereunder, 
held  not  prejudicial  to  defendant  in  view  of 
whole  record.— Stale  v.  Quffey,  163  N.  W.  6(i». 
®s>ll72(l)  (Iowa)  Where  instructions  are  com- 
plete and  not  conflicting  or  misleading,  mere 
method  of  presentation  will  rarely,  if  ever,  con- 
stitute reversible  error. — State  v.  C9(irfc,  163  N. 
W.  250. 

<g=>ll72(l)  (Neb.)  In  prosecution  for  unlawfully 
and  feloniously  receiving  property  with  fdoni- 
0U8  intent  to  defraud  owner  of  his  property, 
where  evidcnoe  was  conflicting,  erroneous  in- 
struction on  reasonable  doubt  held  prejudicial. — 
Hodge  V.  State,  163  N.  W.  321. 
<S=  1172(7)  (Mich.)  In  prosecution  of  wife  for 
murdering  husband,  error  in  admitting  incom- 
petent testimony  tending  to  strengthen  wife's 
claim  of  self-defense  held  harmless. — People  v. 
CuUer,  163  N.  W.  493. 

{H)  Detennliutttoii     aad     Disposition     of 
Oanae. 

(©=5  1186(4)  (Wis.)  Error  in  district  attorney's 
opening  statement  that  defendants  had  previous- 
ly been  convicted  of  crime,  the  information  not 
so  alleging,  held  to  have  affected  substantial 
rights  of  defendante  within  St.  1915,  J  3072m, 
prohibiting  reversal  except  for  error  affecting 
substantidl  rights,  though  court  charged  to  dis- 
regard remarks.— Alsheimer  v.  State,  163  N.  W. 
255. 

®=>II92  (Iowa)  Evidence  held  admissible  u|)on 
first  appeal  is  properly  admitted  in  second  triaL 
—State  V.  OiaAico,  lOB  N.  W.  844. 

CROPS. 

4=>2  (Mich.)  Qrowing  crop*  on  fam  in  poeaea- 
sion  of  defendant  to  sell  for  plaintiff  owner,  de- 
fendant paying  rent  meanwhile,  held  property 
of  plaintiff,  who  had  temrinated  defendant's 
right  to  possession  pursuant  to  contract  lietween 
them.— Brown  v.  Brown,  168  N.  W.  15& 

CROSS-EXAMINATION. 

See  Criminal  Law,  «=9480;    Witnesses.  4s» 
268-276. 

CROSSINGS. 

See  Railroads,  «s>97-113,  324-«X>. 

CRUELTY. 

See  DiTMBce,  «3b130. 
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C«BTESY. 


See  Dower. 


CUSTODY. 

See  Camera,  ^»76;   Habeas  Corpw,  43>99. 

CUSTOMS  AND  USAGES. 

See  Common  Law. 

DAMAGES. 

See  Animals,  4=»100',  Appeal  and  Brror,  $s» 
1068 ;  Eminent  Domain,  «=»83,  145;  Biemp- 
Jions,  <8=149;  Fraud,  iS=»59-^;  Highways, 
€=3115;  Intoxicating  Liqnors,  ®=»312;  Libel 
and  Slander,  «=>119,  121;  Master  and  Serr- 
ant,  ^=>385;  Municipal  Corporations,  <8=:» 
706;  Replevin,  <S^76;  Saks,  «=>417,  442; 
Vendor  and  Purchaser,  €=3351;  Waters  and 
Water  Courses,  €=»87. 

m.   GROUNBS  AND  SUBJECTS  OF 
COMPENSATOItV    I)AMAG£S. 

<A)  Direct     or     Remote,     CantinKcnt,     o* 
I*ro«'|>e«tlve    Coaveqaenoe*  »r  I/oanea. 

€=>23  (S.D.)  In  actiou  for  breach  of  contract, 
such  damages  as  might  naturally  arise  under 
particular  circumstances  and  reasonably  with- 
in contemplation  of  parties  may  be  recovered. 
— Thermoid  Rubber  Co.  v.  Bricteon,  163  N.  W. 
667. 

▼I.  MBAtrWE  OF  OAMAOEB. 
(C)  Breack  of  Contract. 
4=»I20(2)  (Iowa)  Whether  contract  of  eznplojh 
ment  was  entire  or  severable,  payment  being  pro- 
vided for  month  by  month,  defendant  employe's 
measure  of  recovery  was  same  in  event  that 
he  himself  broke  contract — Murphy  v.  William- 
son, 163  N.  W.  211. 

VH.  DTABEQITATE    AlfD    BXOESSIV£ 
DAMAGES. 

«3srl3»(l)  (Mlcb.)  Verdict  of  ¥1.800  for  em- 
ploy^'s  p«un  and  suffering,  disfigurement,  kulnili- 
ation,  and  loss  of  time,  held  not  excessive, — 
Chapman  v.  Ann  Arbor  B.  Co..  168  N.  W.  107. 
«3>l9i(l)  (Mich.)  A  verdict  of  $300  for  bro- 
ken rib  sustained  in  an  automobile  collision,  se- 
ceetdtatiiig  plaintiffs  absence  from  bis  work  for 
some  time,  held  not  excessive,  or  contrary  to 
weight  of  evidence.—Snyder  v.  Mathison,  IBS  N. 
W.  104. 

«s»l3l(5)  (Iowa)  Verdict  of  $2,500  held  not  ex- 
cessive for  passenger's  pain  and  suffering  and 
physical  injuries  resulting  in  miscarriage  and 
probable  necessity  of  surgical  operation.— Stats- 
man  V.  Des  Moines  City  Ky.  Co.,  163  N.  W.  580. 
«=»I32<1)  (Neb») -Verdict  of  530,000  awarded  a 
street  car  conductor  for  pain  and  anguish  and 
for  i>ermanent  disability  and  deformity,  who  was 
earning  $03  per  month  with  an  expectancy  of 
28.96  years,  was  .excessive,  and  would  be  sus- 
tained only  upon  a  remittitur  of  $10,000.— 
Wright  V.  Omaha  &  O.  B.  St  By.  Co.,  163  N. 
W.151. 

«=s>l32(2)  (Iowa)  Damages  of  $8,500  for  injury 
by  electric  shock  from  power  company's  wires 
to  telephone  linemaa,  31  years  old,  married  and 
earning  $55  a  month  and  expenses,  the  evidence 
as  to  permanency  of  injury  bein^  coaflietiag, 
held  not  so  large  as  to  show  passion  or  preju- 
dice.—Toney  V.  Interstate  Power  Co.,  163  N.  W. 
894. 

«=»I32(6)  (Mich.)  Where  plahrtttt  snffered  per- 
manent injury  to  a  leg,  financial  loss  of  $1,774, 
and  was  confined  to  hospital  for  more  than  six 
weeks,  verdict  for  $3,500  is  not  excessive,— 
Musliner  v.  Detroit  United  Hy.,  163  NT  W.  894. 
«=»I32(6)  (Minn.)  Verdict  of  $2,500  for  frac- 
ture of  a  thigh  and  the  permanent  shortening  of 


a  leg  waa  not  palpably  exceanva— TbooiseU  t. 
City  of  Virginia,  163  N.  W.  878, 
«B>l3a(8)  (Mian.)  A  verdict  of  $12,000,  reduc- 
ed by  eonsent  from  $15,600,  for  injury  to  loco- 
motive fireman  for  a  sprained  and  dislocated 
wrist,  rendering  his  wrist  permanently  useless, 
was  ezceenve,  and  required  reduction  to  $10,- 
000.— Ehrler  v.  Chicago^  B.  ft  (^  B.  Co.,  16S 
N.  W.  506. 

VXn.  VMMAjyUIQ,  BVIDXNOE.  AND 
ABOBBSBfBirT. 

(A)  Pleadlnar. 

«=»I57(4)  (N.D.)  Comp,  Laws  1913,  {  7142, 
relating  to  recovery  of  interest  as  part  of  dam- 
ages, does  not  waive  the  ordinary  rules  of  plead- 
ing in  svch  matters.— Steen  v.  Neva,  16S  N.  W. 
272. 

Where  interest  is  the  legal  consequence  of  a 
debt  without  stipulation,  it  may  be  recovered  a» 
damages  for  the  detention  of  the  money,  thouiAl 
not  claimed  in  the  pleadings. — Id. 

(B)  Btriaeaee. 

®=>I66(%  (Iowa)  In  passenger's  action,  for  in- 
juries causiilg  miscarrfage,  her  testimony  that 
she  bad  before  been  f re<iuently  confined,  sliowing 
nature  of  normal  delivery,  was  admissible  to 
show  abnormal  character  of  the  delivery  in  ques- 
tion.—Stutsman  V.  Des  Moines  City  Ry.  Co.,  163 
N.  W.  580. 

(8e»I77  (Iowa)  When  a  mine  servant  la  seri- 
ously injured  and  rendered  unconscious,  the  sit- 
uation warrants  another  person  acting  as  his 
agent  and  summoning  a  physician  to  care  for 
him,  and  the  servant  suing  the  master  may  show 
the  value  of  the  physician's  serviqe  without 
first  showing  employment  of  the  physician. — 
Ahlson  V.  High  Bridge  Coal  Co.,  163  N.  W.  219, 
<Sss>t8S(3)  (Minn.)  In  fireman's  action  for  in- 
jury, evidence  held  to  justify  finding  that  his 
condition  at  the  time  of  the  trial  was  caused  by 
the  accident.— Ehrler  v.  Chicago,  B.  &  Q.  B. 
Co.,  163  N.  W..906. 

(CI  Proeeediac*  for  Aaaevaneat. 

<933208(1)  (Iowa)  In  action  for  personal  Injury 
it  is  jury  s  duty  to  assess  such  damages  as  in  its 
discretion  is  the  nearest  practical  approximation 
to  Compensation. — Stutsman  v.  Des  Moines  City 
Ry.  Co.,  163  N.  W.  580. 

<gs»208(3)  (Mich.)  Evidence  held  sufficient  to 
warrant  submission  to  jury  of  amount  of  future 
damages  under  instruction  that  they  could  not 
allow  for  any  except  such  as  were  reasonably 
certain  to  occur  as  result  of  injuries  complain- 
ed of.— Pinkelstein  v.  Michigan  By.  Co.,  163  N. 
W.  973. 

€=>2I6(1)  (Mich.)  In  action  for  personal  inju- 
ries, held,  that  there  was  no  error  m  instructions 
given  as  to  damages.— Finkelstein  v.  Michigan 
By.  Co.,  163  N.  W.  978. 

DEAD  BODIES. 

See  Cemeteries. 

DEATH. 

See  Bailment,  «a»9,  31,  33;  Bvide&ce,  «=9472; 
Railroads,  «=»113. 

I.  EVIDENCE   OF  SBATH  AlH}   OF 
SUnVTVOKSHXP. 

®='2(1)  (Iowa)  The  presumption  of  life  con- 
tinues until  overcome  or  displaced  by  a  more 
iratent  presumption,  1.  e.,  that  of  death;  but 
this  latter  presumption  has  no  retroactive  force. 
—Haddock  v.  Meagher,  163  N.  W.  417. 
®=32(2)  (Iowa)  The  common-law  presumption 
of  death  of  an  absentee  not  beardfrom  for  seven 
years  is  only  that  the  absentee  is  then  dead,  not 
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that  he  died  at  any  particular  time  daring  the 
period.— Haddock  t.  Meagher,  168  N.  W.  417. 

Code  Supp.  1913,  §  3307,  providing  for  adniin- 
iatration  of  estate  of  a  property  owner  absenting 
himself  for  seven  years,  etc.,  does  not  purport 
to  deal  with  the  rule  of  evidence  fixing  the  pe- 
riod of  absence  within  which  death  may  be  pre- 
sumed, but  merely  the  conditions  on  which  ad- 
ministration will  be  granted  and  distribution 
ordered. — Id. 

^=>4  (Iowa)  The  death  of  one  absent  over  sev- 
en years  may  be  fonnd  to  have  occurred  prior 
to  the  expiration  of  the  seven  years,  from  cir- 
cumstances so  indicating,  as  those  relating  to 
his  character,  habits,  etc — Haddock  v.  Meagher, 
163  N.  W.  417. 

To  warrant  the  inference  that  death  occurred 
earlier  than  presumed,  there  must  be  proof  of 
such  facts  and  circumstances  connected  with  the 
absent  person  aa,  when  submitted  to  the  test  of 
reason  and  experience,  would  force  the  convic- 
tion of  death  within  a  shorter  period. — Id. 

Evidence  held  insufficient  to  justify  a  finding 
that  an  absentee  died  prior  to  the  expiration  of 
the  seven-year  presttrnption  period. — Id. 

n.  ACTIONS  FOB  OAVSINO  DEATH. 

(A)   Rtstat  of  Action  and  Defenaea. 

€=331(3)  (Mich.)  Mother  and  administratrix  of 
decedent  may  sue  for  his  death,  where  she  and 
her  husband  were  divorced,  she  being  remarried, 
the  father  alive,  but  decedent  had  never  lived 
with  him,  contributed  to  his  support,  or  been 
maintained  by  him,  bat  gave  aU  his  earnings  to 
her.— Clark  v.  Detroit  &  M.  By.  Co.,  163  N.  W. 
964. 

<S=»3I(3)  (Wis.)  Under  St  1915,  §  4256,  held, 
that  an  action  to  recover  damages  for  death  of 
an  infant  in  which  it  appeared  that  the  deceas- 
ed was  ill  for  several  weeks,  so  that  there  was 
an  action  in  favor  of  his  estate,  could  only  be 
brought  by  administrator  of  infant's  estate. — 
Legault  y.  Malacker,  163  N.  W.  47& 

(D)  Pleadlnc    and    KTldonee. 

^=958(1)  (Mich.)  In  action  for  death  caused  by 
sinking  of  boat  hired  of  defendant,  where  there 
is  no  eyewitness,  presumption  of  due  care  is  in- 
dulged only  to  relieve  plaintiff  from  inference 
of  negligence,  and  not  to  supply  evidence  of  de- 
fendant's negligence.— Clark  t.  Detroit  &  M.  By. 
Co.,  163  N.  W.  964. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy ;   Fraudulent  Conveyances. 

DEBTS. 

See  Divorce,  «s»252. 

DECEDENTS. 

See  Executors  and  Administrators. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Criminal  Law,  «=>40T ;  Evidence,  «=>276- 
313;   Homicide,  <&=9218. 

DEDICATION. 

I.  NATURE  AND  REQUISITES. 

9=>35(1)  (Iowa)  All  that  is  essential  to  the  ac- 
ceptance of  a  dedicated  street  by  a  city  is  that 
it  be  unequivocally  recognized  aa  such  by  the 
city. — City  of  Valley  Junction  v.  McComin, 
163  N.  W .  345. 

^s>35(2) '  (Iowa)  Adoption  of  a  resolution  is  not 
necessary  to  acceptance  of  a  highway  dedication 
bv  a  municipality.— City  of  Valley  Junction  v. 
^tcCurnin,  163  N.  W.  346. 


<S=s»35(3)  (Iowa)  yVbere  a  RMd  was  graded  by 
the  dedicator  as  required  as  a  condition  precedent 
to  its  approval  by  (he  city  council,  after  which 
it  was  twice  dragged  and  a  Uttle  grading  done 
by  the  city,  this  was  sufficient  acceptance  of  its 
dedication  in  view  of  its  general  use.— City  of 
Valley  Junction  v.  McCnmin,  163  N.  W.  345. 
€=>44  (Iowa)  In  suit  to  enjoin  obstruction  of 
highway,  evidence  he}d  to  show  dedication  by 
the  owners  thereof,  tenants  in  common.^!!iq' 
of  Valley  Junction  v.  McCurnin,  163  M.  W. 
345. 

Where  a  dedicated  way  is  convenient  and  ben- 
eficial to  the  public,  slight  evidence  of  its  recog- 
nition as  a  street  by  the  city  suffices  to  estab- 
lish acceptance  of  its  dedication.— Id. 


DEEDS. 


See  Fraudulent  Conveyances ; 
761. 


Taxation, 


in.   CONSTRUCTION  AND   OPERA- 

TION. 

(C)  Estates  aad  Interests  Created. 

<3=3|28  (Neb.)  Bev.  St.  1913,  {  6195,  providing 
that  every  conveyance  of  realty  shall  be  constru- 
ed to  carry  into  effect  the  intent  of  the  parties, 
applies  to  deeds,  and  so  far  abrogates  the  rule  in 
Shelley's  Case.— Moran  v.  Moran,  163  N.  W. 
315. 

®=»  1 29(4)  (Neb.)  A  deed  to  one  for  his  own  use 
and  benefit,  without  right  to  sell  or  mortgage 
during  his  life,  and  on  his  death  over  to  his  law- 
ful heirs,  conveyed  to  the  grantee  a  life  estate 
with  a  remainder  to  his  heirs.— Moran  v.  Moran, 
168  N.  W.  316. 

IV.  PXiEADINO   AND   EVIDENCE. 

^=»208(1)  (Minn.)  Where  a  deed  was  not  re- 
corded and  never  passed  into  grantee's  posses- 
sion, the  fact  that  for  years  after  its  execution 
both  grantor  and  grantee  treated  the  property 
ns  that  of  the  grantee  was  sufficient  to  show 
that  deed  was  intended  to  and  did  take  effect  as  a 
conveyance.— Berryhill  v.  Clark,  163  N.  W.  187. 
®s>2ll(l)  (Mich.)  In  suit  to  cancel  warranty 
deed  made  by  plaintiff  at  age  of  77  to  his  niec« 
and  her  husband,  evidence  held  not  to  rikow  that 
plaintiff  vaa  incMnpetent.— Canedy  v.  Tohmt, 
163  N.  W.  42. 

«:3>2II(1)  (Mich.)  In  suit  to  set  aside  a  deed 
for  mental  incapacity  of  grantor  since  deceased, 
judgment  for  defendant  held  justified  by  the  evi- 
dence.— Luce  v.  Luce,  163  N.  W.  904. 
€=>2II(4)  (Iowa)  In  action  by  parents  against 
children  to  set  aside  contract  and  deed  providing 
for  parent's  support  during  their  lives,  on 
ground  of  undue  influence  and  breaches  of  condi- 
tions, evidence  held  not  to  warrant  relief  pray- 
ed.—Heminger  v.  Carney,  163  *f .  W.  358. 
4s»2ll(4)  (Mich.)  In  suit  to  cancel  warranty 
deed  made  by  plaintiff  at  age  of  77  to  his  niece 
and  her  husband,  evidence  held  not  to  show  that 
plaintiff  was  unduly  influenced.— Canedy  v. 
Turner,  163  N.  W.  42. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  <S=>153,  162. 

DELAY. 

See  ESquity,  .4=»71. 

DEUNQUENTS. 

See  Infants,  «=»16. 

DELIVERY. 

See  Chattel  Mortgages,  4=»68;   Deeds, 
Sales,   <r3l81. 


Digitized  by 


Google 


1099 


INDEX^DI€>B3X 


DEMONSTRATIVE  EVIDENCE. 

See  Costs,  «=>178;   Criminal  Law,  ©=3404. 

DEMURRER. 

See  Indictment  and  Infonnatlon,  •a»147; 
Pleading,  <e=>104. 

DEPENDENCY. 

See  Master  and  Servant,  ^=3388. 

DEPENDENT. 

See  Insarance,  «=»709,  770, 

DEPOSITS. 

See  Banks  and  Banking,  «ss>lld-154. 

DESCENT  AND  DISTRIBUTION. 

See  Courts,  €=>200iA:  Dower;  Executors  and 
Administrators;   Wills,  «e9758. 

I.  NATURE  AND  COUBSE  IN  OEN- 
EBAIi. 

^=9 1 4  (Neb.)  Where  realty  inherited  by  a  spend- 
thrift ward  was  sold  in  partition,  and  ward's 
sliare  was  paid  to  his  guardian,  the  balance  ot 
such  amount  and  other  money  paid  to  his  admin- 
istrator was  not  ancestral  property  payable  to 
ward's  brother,  but  was  to  bo  distributed  under 
Rev.  St  1913,  §  1275,  as  other  personalty.— In 
re  Howe's  Estate,  163  N.  W.  313. 

m.  BIGHTS  AND  IIABIUTIES  OF 

HEIB8  ANB  DISTRIBirrEES. 

(A)   Hatvre   and    Bi»tablliihiMent    of   Riarlita 

in  Qeneral. 

^=371(1)  (Neb.)  County  court  has  jurisdiction 
in  final  settlement  of  estate  of  decedents  to  de- 
termine who  arc  heirs  of  deceased,  and  its  judg- 
ment, if  jirrlsdictional  prerequisites  have  been 
complied  with,  is  conclusive^— State  v.  Keller, 
168  N.  W.  868. 

«s>7l(7)  (Neb.)  Finding  in  decree  for  final  dis- 
tribution that  certain  person  is  the  sole  heir  and 
order  assigning  the  estate  to  him  complies  with 
Rev.  St  1918,  if  1494,  1495,  and  is  a  sufficient 
adjudication  of  heirship,— Fischer  v.  Sklenar, 
163  N.  W.  861. 

Probate  court's  final  determination  of  heirship 
is  binding  upon  aU  parties  interested  in  the  es- 
tate, unless  it  is  set  aside  on  appeal. — ^Id. 

DESCRIPTION. 

.  See  Wills.  «»561. 

DESERTION. 

See  Hii^and  and   Wife,   (S=>283. 

DILIGENCE. 

See  Continuance,  '«s»26;  New  Trial,  «=»102. 

DIRECTING  VERDICT. 

See  Appeal  and  E^ror,  (S=927;  Criminal  Law, 
«=>753;    Trial,  «=»16&-177. 

DISABILITIES. 

See  Insane  Persons,  €=»2. 

DISCHARGL 

See  Accord  and  Satisfaction ;  Bankruptcy,  4s» 
404,  414;  Compromise  and  Settlement;  Re- 
lease. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  <S='970;  Pleading,  «=» 
236;    Specific  Perfwraance,  ^=>8. 


DISCRIMINATION. 

See  Telegraphs  and  Telephones,  «=>84.    - 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  <S=>781-801,  1001;  Judg- 
ment, ^=9570. 

n.  INVOI.nNTABT. 

€=553(1)  (Mich.)  In  suit  by  holder  of  fire  pol- 
icy on  award  made  by  adjusting  board,  motion 
to  dismiss  held  to  set  up  matter  in  bar,  and  not 
in  abatement,  and  therefore  not  proper  within 
Judicature  Act,  c.  l4,  §  4. — Pagenkoff  v.  Pa- 
trons' Mut  Fire  Ins.  Co.  of  Michigan,  163  N.  W. 
1000. 

®=»58(1)  (Mich.)  Judicature  Act  c.  14,  $  4,  pro- 
viding that  questions  theretofore  raised  by  plea 
or  demurrer  shall  be  raised  by  motion  to  dis- 
miss, etc.,  does  not  authorize  challenging  suffi- 
ciency of  a  notice  under  general  issue  by  a  mo- 
tion, since  such  question  under  former  practice 
could  not  be  raised  by  demurrer  or  plea. — Har- 
rington v.  Sheldon,  163  N.  W.  64. 

DISORDERLY  CONDUCT. 

«=>I5  (N.D.)  Comp.  Laws  1913,  §  10250,  mak- 
ing any  willful  act  grossly  injuring  perscm  of 
another  misdemeanor,  applies  only  where  no 
other  punishment  is  provided  in  statutes  for  act 
complained  of.— State  v.  Nelson,  168  N.  W.  278. 

DISTRAINT. 

See  Animals,  <S=>95. 

DISTRIBUTION. 

See  Descent  and  Distribution;  Executors  and 
Administrators,   (8=309-315. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

«=33(5)  (Mich.)  Under  Comp.  Laws  1916,  | 
2418,  where  prosecuting  attorney  appointed  as- 
sistant, appointee  could  recover  payment  for 
servici's  performed  in  good  faith  in  preparation 
for  trial,  as  well  as  on  trial  of  cases. — MacGil- 
lis  V.  Alcona  County,  163  N.  W.  485. 

Under  Comp.  Laws  1915,  |  2418,  county  Is 
not  liable  for  services  in  preparation  of  cases 
performed  by  prosecuting  attorney's  assistant 
before  appointment  as  such.— Id. 

DITCHES. 

See  Drains. 

DIVERSION. 

See  Waters  and  Water  Courses,  «=»85,  87. 

DIVORCE. 

See  Criminal  Law,  e=>4S ;  Death,  «=>31 ;  Judg- 
meut,  ®=>725;  Mandamus,  4=954;  Parent 
and  Child,  <&s>17;  Public  Lands,  «=>140. 

m.   DEFENSES. 

^=»5I  (Mich.)  Husband's  act  of  cruelty  re- 
newed his  original  acts  of  a  similar  character 
which  the  wife  might  have  condoned.— Stanton 
V.  Stanton,  163  N.  W.  873. 

XV.  JURISDICTION,   PBOCEEDINGS, 

AND    RELIEF. 
(A)  JnFlsdlotloa,  Tenne,  and  Umltatlons. 

«=»62(1)  (Neb.)  Under  Rev.  St  1913,  {  1571, 
the  district  court  has  jurisdiction  to  grant  a 
divorce  in  a  proper  case  in  any  county  where 
the  parties,  or  one  of  them,  reside.— Williams 
V.  Williams,  163  N.  W.  147. 
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(B)  Partlea,  Prooesa.  aad  In<ddental  Pro- 
ceedlnsa. 

«=»77  (Neb.)  tinder  Rev.  St.  1913,  S  1571,  per- 
sonal service  of  summons  on  defendant  outside 
the  state  in  a  divorce  action  properly  brought 
within  the  state  is  sufficient — Williams  t.  Wil- 
liams, 163  N.  W.  147. 

®=»82  (Iowa)  That  an  order  requiring  payment 
of  alimony  is  still  in  force  and  being  enforced 
in  another  county  does  not  deprive  the  court  of 
the  county  of  the  wife's  residence  of  jurisdiction 
of  divorce  proceedings. — Main  t.  Main,  163  N. 
W.  364. 

(C)  Pleadinv. 

«=»9I  (Iowa)  Requirement  of  Code,  S  8172, 
that  petition  in  divorce  alleges  that  the  action 
is  brought  in  good  faith  for  the  purpose  of  obtain- 
ing a  divorce  only  applies  to  cases  where  one 
party  is  a  nonresident  of  the  state,  and  where 
both  parties  reside  in  the  state  section  3171  ap- 
plies, giving  the  district  court  in  the  county 
where  either  resides  jurisdiction. — Main  v.  Main, 
163  N.  W.  364. 

(D)  BvlAenee. 

«s»l24  (Iowa)  Mere  fact  that  the  wife  having 
dismissed  proceedings  in  one  county  for  a  di- 
vorce went  to  another  county  and  instituted  new 
proceedings  does  not  show  bad  faith  in  her  re- 
moval.—Main  V.  Main,  163  N.  W.  364. 

Evidence  held  to  show  that  the  wife  having 
jnstifiably  left  the  husband  in  one  county  re- 
moved to  another  in  good  faith  before  Instituting 
divorce  proceedings  therein. — Id. 
^=3 1 30  (Mich.)  In  husband's  suit  for  divorce  on 
grouud  of  extreme  cruelty^evidence  held  suffi- 
cient to  warrant  decree.— Wheeler  v.  Wheeler, 
163  N.  W.  35. 

®=3l30  (Mich.)  Evidence  in  suit  for  divwce  on 
ground  of  cruelty  held  to  sustain  decree  for  com- 
plainant.—Stanton  V.  Stanton,  163  N.  W.  873. 
4s»l30  (Micb.)  EMdence  held  to  warrant  de- 
cree for  husband  on  ground  of  extreme  cruelty 
of  wife.— Lietzao  v.  lletiau,  163  N.  W.  874. 
4s>l3l  (Neb.)  Evidence  held  sufficient  to  sus- 
tain a  decree  of  divorce  on  the  ground  of  non- 
■apportv— \l^l]iams  t.  Williams;  163  N.  W.  147. 

(H)   Fees  and  Coats. 

9=9 1 97  (Mich.)  Allowance  to  wife  in  divorce 
suit  Ml  account  of  attorney's  fees  under  Gomp. 
Laws,  I  8628,  held  not  to  prevent  attorney  from 
recovering  reasonable  value  of  his  services  from 
the  wife.— Culley  v.  Badgley,  163  N.  W.  33. 

V.  AUMOmr,  AI^XOWAMCES,  AHD 
DISPOSITION    or    PBOPEBTT. 

®=>240(5)  (Mich.)  Order  awarding  to  wife 
granted  an  absolute  decree  of  divorce  $2,500  of 
her  own  OKaey  and  the  homestead  and  tiie  fur- 
niture therein  as  permanent  alimony,  in  view  of 
their  property  affairs,  held  equitable. — Stanton 
V.  Stanton,  163  N.  W.  873. 
«s»249(l)  (Mich.)  Under  Judicature  Act,  e.  8. 
f  1,  circuit  court  granting  an  absolute  decree  of 
divorce  had  power  to  adjust  property  matters 
and  make  an  accounting  where  the  biU  contain- 
ed proper  allegations  therefor. — Stanton  v, 
Stanton,  163  N.  W.  873. 

<E9252  (Mich.)  On  decree  for  husband,  wife 
cannot  complain  of  grant  of  one-half  of  prop- 
erty in  addition  to  what  she  had  at  time  of  mar- 
riage.—Lietzau  V.  Lietzau,  163  N.  W.  874. 
<t=9252  (Minn.)  Under  Gen.  St.  1913,  ^  7128, 
only  the  secured  debts  of  the  husband  are  to  be 
deducted  from  the  value  of  his  estate,  as  a  bas- 
is for  awarding  permanent  alimony  to  wife  ob- 
taining divorce  not  to  exceed  one-third  of  the 
value  of  his  personalty  and  realty. — Weersing 
r.  Weersing,  163  N.  W.  658. 
9=»268  (Mich.)  Wife  in  suit  for  divorce  where- 
in decree  was  erroneously  entered  in  record  of 
prior  suit  whidi  had  been  dismissed,  held  not  en- 


titled  to    attachment    for   alimony   granted^- 
Dwyer  v.  MandeU,  163  N.  W.  928. 

VI.  CUSTODT  AND  81TPPOBT  OF 
CHHAREN. 

^3>2a  (Mich.)  Under  Comp.  Laws  1897,  | 
8641,  agreement  between  divorced  persons,  rep- 
resented by  counsel,  as  to  custody  and  support 
of  children,  held  not  binding  on  court,  but  open 
to  be  set  aside  in  interest  of  children^ — Gittings 
V.  Gittings,  168  N.  W.  900. 
^=3308  (Mich.)  Divorced  fatter,  tenant  farmer, 
who  had  not  contributed  to  support  of  daugh- 
ters for  five  years,  was  properly  required  by 
court  to  pay  $2  a  week  for  their  support. — Git- 
tings V.  Gittings,  163  N.  W.  900. 
€=s>309  (Mich.)  Divorced  mother's  answer  to 
husband's  petition,  after  decree,  held  to  present, 
under  Comp.  Laws  1897,  i  8641,  question  of 
support  of  children.— Sittings  v.  Gittings,  163 
N.  W.  900. 

Modified  order  in  divorce,  made  after  passage 
of  Pub.  Acts  1913,  No.  379,  entitled  "An  act  to 
fadUtate  the  collection  of  temporary  and  perma- 
nent alimony  ordered  to  be  paid  in  suits  for  di- 
vorce," properly  required  payment  of  money  for 
support  of  children  to  register  of  court,  though 
decree  of  divorce  was  entered  previously  to  act. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See    Criminal   Law,    4=»868:    SMdenoe,    ^=> 
354-383. 

DOGS. 

See  Animals,  «=a68. 

DOING  BUSINESS. 

See  Corporations,  «s»042. 

DOMICILE 

See  Divorce,  4ss>62. 


See  Gifts. 


DONATIONS. 
DOWER. 


I.  NATURE  AND  REQmSITES. 

4=9 1 4  (Mich.)  The  wife  has  no  dower  rights  In 
property  held  by  land  contract,  nor  baa  she  Moa 
vested  Interest  therein.— Dalton  v.  Mertz,  1(3 
N.  W.  912. 

H.  INCHOATE  INTEREST. 
(B)  Bar,  Release,  or  Forfeiture. 

<S=942  (Iowa)  Code,  {  S366,  held  not  to  render 
a  husband  and  wife  incompetent  to  contract  for 
foil  and  complete  division  of  their  property  with 
a  view  of  thereafter  living  apart— Martin  v. 
Farmers'  Loan  &  Trust  Co.,  163  N.  W.  381. 

Where  husband  and  wife  by  separate  deeds 
conveyed  their  land  to  a  third  person  parsnant 
to  agreement  for  complete  division  of  their 
property,  with  intention  of  living  apart,  held, 
that  each  was  immediately  precluded  from 
claiming  any  interest  including  dower  in  prop- 
erty which  it  was  agreed  should  belong  to  the 
other,  and  their  subsequent  acts  could  not  affect 
the  agreement  or  deed. — Id. 
4s»50  (Iowa)  Where  a  husband  aod  wik  eoa- 
veyed  all  of  tiieir  land  to  a  third  person  pursu- 
ant to  an  agreement  for  a  division  of  all  their 
property,  the  wife  is  estopped  from  thereafter 
asserting  any  dower  interest  in  snoh  land.— 
Martin  v.  Farmers'  Loan  A  Trust  Co.,  163  N. 
W.  3t51. 

^=>53  (Iowa)  Where  husband  and  wife  convey- 
ed  lands   to  a   third  jierson   parsnant   to  an 
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agreement  for  a  divisioD,  statement  by  third 

geraon  after  ezecndon  of  the  deeds  that  It  held 
usband's  property  in  trust  for  him  did  not  have 
the  effect  of  revesting  wife  with  dower. — Mar- 
tin V.  Farmera'  Lou  &  Trust  Ca,  168  N.  W. 
Ml. 

m.  BIOHT8  Airp  RzacEDixs  or 

WZBOw. 

«=»79(3)  (Towa)  In  action  to  recover  dower  in 
land  conveyed  to  defendant  by  deed  in  which 
plaintiff  relinquished  her  dower,  evidence  held 
to  justify  a  finding  that  plaintiif  and  her  hus- 
band had  mutually  agreed  to  complete  division 
of  their  property  with  a  view  of  living  apart, 
and  that  they  in  good  faith  undertook  sncb 
agireement,  and  tiiat  it  was  carried  oat— Martin 
V.  Farmers'  Loan  &  Trust  Co.,  163  N.  W.  361. 

DRAINS. 

See  Appeal  and  Error,  9=»83 ;  Municipal  Cor- 
porations, €=3834 ;  Treatiesk  e=>ll ;  Waters 
and  Water  Courses,  4=»119. 

I.  ESTABUSHBIENT  AMD  MAIH- 
TEKAKOE. 

4s>9  (Wis.)  Resolution  of  dectors  of  town  pro- 
viding that  it 'should  be  brought  under  county 
and  state  drainage  system,  and  that  town  board 
should  lay  out  different  districts  and  fix  number 
thereof,  was  not  proceeding  under  St  1915,  W 
l35&-1888c,  relating  to  town  drains.— Town  of 
Humboldt  v.  Schoen.  168  N.  W.  177. 

St.  1915,  Hi  1359-1388C,  relating  to  town 
drains,  constitutes  only  authority  given  town  to 
provide  for  drainage  system,  except  as  other- 
wise provided  by  statute  for  specific  drains,  as 
for  highways,  by  St  1916,  I  12S6.— Id. 

^B>I4(3)  (Iowa)  Where  preliminary  notice  and 
hearing  was  had  on  a  drainage  project,  which 
was  thereafter  altered,  and  a  final  notice  was 
given,  a  landowner  who  filed  his  objections  and 
liad  opportunity  to  be  heard  could  not  after- 
wards complain,  although  a  minor  change  as 
to  outlet,  not  affecting  his  lands,  was  mnde 
tfiereafter. — ^Harker  v.  Board  of  Sup'rs  of  Green 
County,  168  N.  W.  233. 
4b»29  (Minn.)  Whether  petitionera  in  drainage 
proceeding  shall  be  requiied  to  file  additional 
bond  rests  in  sound  discretion  of  court  or  coun- 
ty board,  depending  upon  which  has  charge  of 
proceeding.— State  v.  Nelson,  163  N.  W.  510. 

«»30  (Minn.)  Under  Gen.  St.  1913,  i  5531, 
court  in  drainage  proceeding  may  adjourn  final 
bearing  to  enable  engineer  and  viewers  to 
amend  their  reports  to  conform  to  court's  di- 
rections, without  giving  new  notice  of  hearing, 
where  no  additional  lands  are  Included  in 
amendments.- State  v.  Nelson,  163  N.  W.  510. 

<3i3i>32  (Minn.)  In  view  of  Gen.  St  1913,  i 
5528,  relating  to  qualification  of  viewers,  drain- 
age proceedings  were  not  rendered  invalid  even 
though  viewer  waa  disqualified,  where  other 
viewers  were  competent  to  act. — State  v.  Nel- 
son, 163  N.  W.  510. 

That  engineer  failed  to  submit  form  of  C4m- 
tract  with  his  report  in  drainage  proceeding 
was  minor  irregularity,  not  affecting  its  valid- 
ity.—Id. 

4CBS4  (Minn.)  Kvidence  held  to  sustain  court's 
findings  that  lands  of  relators  would  be  bene- 
fited by  proposed  ditch,  and  that  public  interests 
would  be  promoted  by  its  conatmction.- State 
V.  Nelson,  163  N.  W.  510. 

^935  (Minn.)  Record  in  proceeding  under 
drainage  statute  need  not  affirmatively  show 
jurisdiction  in  all  respects,  as  final  order  is 
prima  facie  evidence  of  authority  to  make  it, 
which  presumption  continues  until  contrary  af- 


'  flrmatively  appears.— State  ▼.  Nelson,  163  N. 
W.  610. 

Final  order  in  drainage  prooeediag  should 
definitely  describe  ditch  to  be  constructed,  and 
provision  for  construction  of  "bulkheads  where 
necessary"  is  indefinite,  and  should  be  made  cer- 
tain by  amendment. — Id. 

®»37  (Minn.)  Without  a  complete  record  on 
certiorari  to  review  a  drainage  proceeding.  Su- 
preme Court  will  act  upon  trial  court's  certifi- 
cate as  to  facts  therein  stated  and  not  other- 
wise shown  by  record.— State  v.  Nelson,  163  N. 
W.  510. 

Facts  certified  by  trial  court  held  to  disclose 
adequate  and  8ufl}cient  outlet  for  ditch  ordered 
constructed  in  the  drainage  proceeding  under  re- 
view.— Id. 

Appointment  of  referee  in  drainage  proceed- 
ing, even  though  prematurely  made  by  court, 
is  matter  of  which  relators  on  certiorari  to 
review  proceedings  cannot  complain,  as  their 
substantial  rights  were  not  affected  thereby. 
—Id. 

4=941  (Minn.)  Departure  by  engineer  in  report 
in  drainage  proceeding  from  beginning  and  ter- 
minal points  of  proposed  ditch,  when  necessary 
to  make  it  and  complete  it  is  not  fatal  to  pro- 
ceeding.—State  V.  Nelson,  168  N.  W.  610. 
$s>50  (Minn.)  Where  a  iudicial  ditch  drains 
only  part  of  land  in  the  drainage  basin,  a  see- 
ond  and  more  extensive  ditch  may  be  construct- 
ed, which  may  inclnde  the  former  ditch  for  pur- 
poses of  widening  and  deepening,  etc — In  re  Ju- 
dicial Ditch  No.  8  in  Kandiyohi  and  Meeker 
Counties,  163  N.  W.  135. 

XL  ASBESBMSKTS  AMD  SPECIAI. 
TAXES. 

®s>7 1  (Minn.)  If  land  assessed  for  a  first  drain- 
age ditch  receives  an  additional  benefit  from  a 
second  more  extoisive  ditch,  it  may  be  assessed 
in  an  amount  not  exceeding  the  aadltional  ben- 
efit—In re  Judicial  Ditch  No.  8  in  Kandiyohi 
and  Meeker  Counties,  163  N.  W.  135. 
<S=»76  (Iowa)  Under  Code  Supp.  1913,  {  1980a- 
12,  as  to  hearings  on  drain  assessments,  where 
a  landowner  has  been  denied  a  hearing  in  the 
principal  proceeding  for  establishing  the  drain, 
he  has  a  remedy  by  appeal,  but  cannot  raise  the 
question  in  the  assessiaciU  prooeeding.-^Iarker 
v.  Board  of  Sup'rs  of  Greene  CJounty,  163  N.  W. 
286. 

«=>82(3)  (Minn.)  Under  Gen.  St  1913,  i  5577, 
allowing  an  appeal  from  a  final  order  confirming 
an  assessment  for  a  judicial  ditch,  the  conten- 
tion that  the  assessment  is  void  for  want  of  au- 
thority to  construct  a  ditch  may  be  raised  on 
appeal.— In  re  Judicial  Ditch  No.  8  in  Kandi- 
yohi and  Meeker  Counties,  163  N.  W.  136. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DROWNING. 

See  Bailment  «=>9,  31,  88. 

DRUNKARDS. 

See  Intoxicating  Liquors,  «=3286,  801. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  <S3>278-316. 

DYING  DECURATIONS. 

See  Homicide,  «c»21& 

EASEMENTS. 

See  Dedication;   Highways. 
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EJECTMENT. 

Z.  BZOHT  OF  ACTIOir  AND  DE- 
S'ENSES. 

^=»7  (Neb.)  When  a  building  projects  on  the 
land  of  an  adjacent  proprietor,  the  latter  may 
maintain  ejectment  to  recover  such  of  his  prop- 
erty occupied  by  the  encroaching  structure. — 
McDivitt  V.  Bronson,  163  N.  W.  761. 
(S=>IO  (Minn.)  Plaintiff  must  rely  upon  tho 
strength  of  his  own  title  and  not  upon  the  weak- 
ness of  defendant's  title,  and  cannot  prove  title 
by  adverse  possession  through  the  possession  of 
those  recognizing  defendant's  grantor  as  the 
owner.— Post  v.  Sumner,  163  N.  W.  161. 
4s>IO  (Minn.)  Title  to  support  ejectment  may 
be  that  acquired  by  adverse  possession,  although 
the  occupancy  is  under  a  mistake,  as  to  bound- 
aries, wheie  the  usual  -  elements  of  adverse  pos- 
session clearly  exist.— Stevens  ▼.  Velde,  163  N. 
W,  796. 

4=3 1 6  (Minn.)  One  in  actual  possession  of  land 
under  a  claim  of  right  may  maintain  ejectment 
against  a  naked  trespasser  who  has  ousted  him 
from  such  possession. — Post  v.  Sumner,  163  N. 
W.  161. 

m.  PI.EADINO  ANO  EVIDENOE. 

9=s>93  (Minn.)  In  ejectment  against  a  naked 
trespasser  who  had  ousted  plaintiff  from  posses- 
sion, evidence  held  not  to  show  either  such  ac- 
tual possession  or  such  ouster  as  entitledplain- 
tiff  to  recover.— Post  v.  Sumner,  163  N.  W.  161. 

V.  DAMAGES.   MESmB   PROFITS,   IH- 
FBOVEMEHrrS,  Ain>  TAXES. 

®=>I47  (Minn.)  In  ejectment,  evidence  as  to 
improvements  and  taxes  paid  by  defendant,  sub- 
sequent to  the  deed  to  plaintiff,  was  admissible 
—McDonald  v.  Whipps,  163  N.  W.  746. 

ELECTION. 

See  Wills,  <8=»782-792. 

ELECTIONS. 

See  Indians;    Mandamus,  €=»74. 

VI.   NOMINATIOHS  ANB   PRIMARY 
ELECTIONS. 

«=3l20  (NJ).)  Laws  1907,  o.  109,  providing  for 
nomination  of  party  candidates  at  primary  elec- 
tions, does  not  reiMial  Rev.  Codes  1809,  g  408  et 
seq.,  authorizing  party  i^ominationB  for  public 
offices  in  delegate  conventions,  so  far  as  appli- 
cable to  nominations  for  offices  to  be  filled  at  spe- 
cial elections.— State  v.  HaU,  163  N.  W.  3055. 

As  Laws  1907,  c.  109,  iproviding  for  selection 
of  party  candidates  by  primaries,  retained  Rev. 
Codes  1800.  §  501,  authorizing  making  of  indi- 
vidual nominations  b^  groups  of  electors  inde- 
pendent of  party  affiliations.  It  is  not  to  be  pre- 
sumed that  Legislature  intended  to  preclude 
party  nominations  for  elections  to  which  pri- 
mary law  was  declared  inapplicable. — Id. 
«s»l2l(l)  (N.D.)  Primary  Election  Law  (Lows 
1907,  c.  109),  authorizing  direct  election  of  pre- 
cinct committeemen,  contemplotes  that  all  of 
original  functions  previously  exercised  by  party 
committeemen  shall  devolve  on  committeemen  or- 
ganized in  conformity  with  law.— State  v.  Hall, 
163  N.  W.  1055. 

<:»I47  (N.D.)  Power  of  party  committee  to  fill 
vacancy  on  election  ballot,  under  Comp.  Laws 
1913,  IS  977,  978,  can  be  exercised  only  where 
vacancy  occurs  after  regular  nomination. — State 
V.  Hall,  163  N.  W.  1055. 

«=>f56  (N.D.)  Cemp.  Laws  1013,  i  074,  relat- 
ing to  certification  of  nominations  by  Secretary 
of  State,  is  applicable  to  special  elections.— State 
V.  HaU,  168  N.  W.  1056. 


Vn.  BAIXOTS. 

4=9 1  si  (N.D.)  Where  proviso  contained  in  one 
section  of  the  Australian  Ballot  Law,  which  was 
applicable  to  both  general  and  special  elections; 
excepts  application  of  section  from  special  elec- 
tions, and  other  sections  deal  with  subjects  ap- 
propriate to  both  special  and  general  elections, 
exception  is  not  to  be  read  into  other  pioviaioiis. 
—State  V.  Hall,  163  N.  W.  1055. 

X.   CONTESTS. 

4=9271  (Minn.)  Published,  false  statements  de- 
liberately intended  to  affect  voting  at  an  elec- 
tion, to  the  effect  that  an  opponent  had  partici- 
pated in  a  "grab,"  favored  public  service  cor- 
porations, etc.,  were  material  and  in  violation 
of  CJorrupt  Practices  Act  (Gen.  St.  1913.  M  o73, 
599-600).— Hawley  v.  Wallace,  163  N.  W.  127, 
®=>275  (Minn.)  Minneapolis  charter  making 
city  council  the  judge  of  the  election  of  its  mem- 
bers, without  making  it  the  exdusive  judge,  does 
not  deprive  the  court  of  jurisdiction  of  a  contest 
under  the  general  election  law. — Hawley  v.  Wal- 
lace, 163  N.  W.  127. 

^9291  (Minn.)  In  contest  arising  out  of  a  liq- 
uor election  in  which  mixed  and  full  blood  In- 
dians voted  held  that  contestants  suffidentiy  sus- 
tained burden  of  proof  on  proposition  of  non- 
citizenship  of  such  Indians,  so  that  the  burden 
of  showing  that  any  exception  existed  as  to  part 
of  them  was  cast  upon  the  contestee. — In  re  Liq- 
uor Election  in  Beltrami  County,  163  N.  W. 
988. 

4=»295(1)  (Minn.)  Evidence  in  an  election  con- 
test held  to  sustain  a  finding  that  the  contestee 
had  published  certain  statements  relative  to  the 
contestant,  within  the  meaning  of  (Sm.  St.  1913, 
§  673.— Hawley  v.  WaUace,  168  N.  W.  127. 

ELECTRICITY. 

4=9 14(1)  (Iowa)  Ai^  dectrie  power  company's 
duty  to  protect  from  injury  from  its  wires  ap- 
plies to  dangers,  not  only  from  currents  trans- 
mitted, but  also  from  static  electricity  accumu- 
lating on  its  wires.— Toney  v.  Interstate  Power 
Co.,  163  N.  W.  394. 

4=>I5(2)  (Iowa)  Where  dectrie  power  compa- 
ny constructed  its  line  on  highway  over  and 
across  telephone  company's  service  line,  a  line- 
man injured  while  engaged  in  repairing  the  tele- 
phone service  wire  was  ndther  a  wrongdoer 
nor  a  mere  naked  licensee,  so  for  as  concerned 
the  power  company.— Toney  v.  Interstate  Pow- 
er Co.,  163  N.  W.  304. 

4=>I6(4)  (Iowa)  That  other  dectrie  companies 
generally  do  not  use  nets  and  guards  and  in- 
sulating covers  prescribed  by  Code  Supp.  1913, 
§  1527c,  is  no  defense  to  power  company's  fail- 
ure to  comply  with  these  requirements.— Toney 
V.  Interstate  Power  Co.,  163  N.  W.  394. 

Code  Supp.  1913,  §  1527c,  requiring  guard 
nets  and  insulation,  applies  where  an  electric 
power  company  has  constructed,  although  prior 
to  the  enactment  of  the  statute,  its  line  on  a 
highway  over  and  across  a  tdephone  company's 
service  wire. — Id. 

4=>I9(6)  (Iowa)  Whether  a  servant  of  an  dec- 
trie  power  company  was  negligent  in  closing 
circuit  breaker  and  restoring  the  current  after 
the  drcuit  breaker  opened  because  of  grounding 
of  the  line  by  contact  with  telephone  wire  was 
for  the  jury,  in  action  by  telephone  lineman 
injured  from  such  grounding. — Toney  t.  Inter- 
state Power  Ca,  163  N.  W.  394. 
4=>I9(9)  (Iowa)  Where  -electric  power  compa- 
ny constructed  its  line  on  highway  over  and 
across  tdephone  company's  service  line,  wheth- 
er it  was  negligent  in  failing  to  protect  such 
wires  from  contact  with  telephone  company's 
wires,  whereby  telephone  lineman  was  injured, 
was  for  the  jury.— Toney  v.  Interstate  Power 
Co.,  103  N.  W.  394. 

4=319(12)  (Iowa)  That  telephone  lineman  fail- 
ed to  observe  that  telephoiw  wire  which,  in 
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tightenins,  had  escaped  him,  had  reeoOed  over 
a  power  company's  wire  which  he  knew  was 
uninsulated,  did  not  show  his  contribatory  negli- 
gence as  a  matter  of  law.— Toney  t.  Interstate 
Power  Co.,  168  N.  W.  804. 

ELEVATORS. 

See  Negligence,  «=>100. 

EMINENT  DOMAIN. 

See  Gonstitiitional  Lew,  <S=>278,  281;   Mnnld- 
pal  Corporations,  ^::»293-624. 

I.   VATXTELE,   EXTEITT,   AND  SEIiEaA- 
nON  OF  POWER. 

«=>2(9  CN'ebw)  Ordinanix  defining  "garbage" 
and  prooibituig  under  penalty  its  removal 
through  streeta  by  one  not  emj^yed  by  the  city 
for  that  purpose  held  not  unconstitutional  as 
taldng  property  of  restaurant  proprietor  for  pub- 
lic use  without  just  compensation.— Urbach  v. 
aty  of  Omaha,  163  N.  W.  807. 

4=92(8)  (S.D.)  That  judicial  review  of  proceed- 
ings before  board  of  railway  commissioners  and 
orders  made  by  it  may  inTolve  expense  does  not 
change  essential  character  of  authority  exer- 
cised by  board  as  administrative  bodv,  and  its 
orders  are  not  within  the  purview  of  constitu- 
tional provisions  which  forbid  the  taking  of 
private  property  without  compensation. — Chica- 
go &  M.  \f\  Ky.  Co.  ▼.  Dougherty,  163  N.  W. 
716. 

«=!»20(5)  (Minn.)  A  spur  track  ordered  by  Rail- 
road and  Warehouse  Commission  to  be  con- 
structed by  railroad  partly  at  its  expense  to  con- 
nect with  plaintiff's  industrial  plant  was  for  a 
public  use,  and  did  not  amount  to  a  taking  of 
railroad's  property  for  a  private  use. — Range 
Sand  Lime  Brick  Co.  v.  Great  Northern  Ry.  Co., 
163  N.  W.  656. 

«=>47(5)  (N.D.)  Under  Comp.  Laws  1013,  ( 
3861,  subd.  9,  village  board  of  trustees  may  pass 
an  ordinance  extending  a  village  street  across 
railroad  right  of  way. — Village  of  Ashley  v. 
Minneapolis,  St  P.  &  S.  S.  M.  Ry.  Co.,  163  N. 
W.  727. 

In  view  of  the  power  conferred  upon  city 
councils  by  Comp.  Laws  1918,  {  8599,  subd.  68, 
it  is  not  to  be  assumed  that  it  was  iutended  to 
withhold  from  village  trustees  the  power  of  con- 
demnation under  sections  8203  and  3BS5  for  ex- 
tension of  street  across  railroad  right  of  way. 
-Id. 

Owing  to  the  obvious  necessity  that  public 
streets  and  highways  should  cross  railroad 
tracks,  municipalities  may  proceed  to  extend 
streets  under  a  general  power  of  appropriation. 
—Id. 

n.  OOMFEH8ATIOH. 

(B)  Tslclns      or      Injarlnar      Property      «a 
Groand  tor  Compeasatlon. 

4s>83  (N.D.)  Board  of  supervisors  may  open 
highway  along  section  lines  of  former  Indian 
reservations  of  North  Dakota,  since  thrown 
open  to  settlemeift,  without  compensating  own- 
ers of  land  for  right  of  way  taken. — ^Fazon  v. 
Lallie  CivU  Tp.,  163  N.  W.  531. 

(O)  Measure  and  Amoant. 

4=>  145(5)  (Mich.)  In  a  railroad's  proceedinga 
under  How.  Ann.  St  1912,  i|  6606-6601,  to  ac- 
quire a  right  of  way  intersecting  defendants' 
lands,  held,  that  jury's  award  of  compensation 
exclusive  of  benents  to  several  defendants  was 
proper  (affirmed  by  a  divided  court). — Detroit,  B. 
C.  &  W.  R.  Co.  V.  First  Nat.  Bank,  168  N. 
W.  97. 


in.  PBooEimnroB  to  take  tbop- 

EBTT  Ain>  A88SM  COM- 
FEXBATIOK. 

«=>I82  (S.D.)  Idiwa  1907,  c.  127,  amending 
Code  Civ.  Proc.  8  112,  fceW  to  apply  to  cases 
under  Code  Civ.  Proc.  t  868,  and  to  authorize 
service  on  nonresident  defendant  in  condemna- 
tioa  proceedings  by  personal  service  of  summons 
and  complaint  and  service  by  publication  with- 
out affidavit  being  filed.— Chicago,  M.  &  St  P. 
Ry.  Co.  ▼.  McCldland,  163  N.  W.  675. 

Where  personal  service  is  made  on  defendant 
outside  the  state  in  a  condemnation  suit,  it  is 
essential  to  the  court's  jurisdiction  that  the  pe- 
tition be  served  with  the  summons.~Id. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Attorney  and  Client  «=3l82;  Master  and 
Servant,  «=»204,  348-417. 

ENEMIES. 

See  Aliens,  «39lS. 

ENTRY,  WRIT  OF. 

See  XJlectment 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «=»52-06. 

EQUITY. 

See  Appeal  and  Error,  ®=»1;  CancellBtioa  of 
Instruments;  Estoppel;  Fraudulent  Convey- 
ances; Injunction;  Judgment,  ®=>435,  461; 
Nuisance,  ^=>19;  Quieting  TiUe;  Receivers; 
Reformation  of  Instruments;  Specific  Per- 
formance, ^»8;   Subrogation;  Trusts. 

I.  JTraUSDICTION,  PRIIIOIPI.EB,.  AHO 


(A)   Ifatare,    Gronnda.    Snbjeets,    and    Bz- 
tent  of  Jarlsdietlon  in   General. 

®=a24  (Mich.)  Equity  will  recognize  a  forfei- 
ture when  it  is  simply  an  incident  of  a  past 
transaction.— Brown  v.  Brown,  163  N.  W.  156. 

II.  LACHES  AND  STALE   DEMAITDS. 

4=»7I(3)  (Neb.)  One  in  possession  of  land  may 
rest  in  security  until  his  title  or  possession  is 
attacked,  and  a  failure  to  appeal  to  equity  dur- 
ing that  time  will  not  prejudice  his  rights  ei- 
ther to  quiet  title  or  assert  an  equity  aprainst 
the  holder  of  the  legal  tide.— McNea  v.  Moran, 
163  N.  W.  766. 

XV.  PLEADIXO. 

(F)  Amended  and  Supplemental  PleadlUK* 
and   Revivor. 

®=>28l  (Mich.)  It  is  within  the  discretion  of  the 
trial  court  to  permit  the  filing,  during  the  bcnr- 
ing,  of  an  amended  answer  in  the  nature  of  a 
cross-bill.— Lake  Erie  Land  Co.  v.  Chilinski.  163 
N.  W.  929. 

Vm.  HEABIRO,  SVBinSSXOR  OF  IS. 
SUES  TO  JtTKT.  AXD  REHEARIITO. 

«=>385  (Mich.)  Under  Judicature  Act  c.  17,  i 
5,  court  in  chancery  cases  is  required  to  rule 
authoritatively  on  all  objections  to  evidence, 
and  parties  cannot  as  matter  of  right  continue 
line  of  evidence  against  sustained  objections. — 
Atkinson  v.  Akin,  163  N.  W.  1024. 
4=>392  (Mich.)  Where  the  tenant  sued  for  spe- 
cific performance  of  an  agreement  to  lease  the 
property,  and  pending  suit  sublet  a  part  of  the 
premises,  the  sublease  providing  thnt  he  had  do 
lease,  but  that  the  sublease  should  bold  good  as 
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ionr  w  the  property  waa  in  his  hands,  the  dls- 
coyery  of  sudi  provision  vas  no  f^ound  for  a 
rehearing.— Charlet  v.  Tealtle,  163  N.  W.  923. 

3t.  PaCRBE  AWP  J^OtLfUmSHT 

«=3427(2)  (Iowa)  Under  Code,  S  3775,  held 
proper,  in  suit  to  restrain  breach  of  contract 
to  construct  a  drain,  to  decree  the  construction 
of  a  tile  drain  across  plaintiff's  land  in  a  slight- 
ly different  manner  mini  that  provided  for  in 
the  contract,  in  view  of  the  pleadings. — Calhonn 
V.  Robinson,  163  N.  W.  374. 

ERROR.  WRIT  OF. 

See  Appeal  and  Error;  Costs,  «s»25Q. 

ESTATES. 

See  Descent  and  Distribution;  Dower:  'Exec- 
utors and  Administrators;  Joint  Tenancy; 
Life  Estates;  Remainders;  Tenancy  in  Com- 
mon; Wills. 

ESTOPPEL 

See  Appeal  and  Brror,  ^aalSS,  882;  Corpora- 
tions, <S=3243;  Dower,  <S=a50 ;  Insurance,  «=» 
141,  378,  664;  Judgment,  «=>57a-593,  668- 
725;  Landl<ntl  and  Tenant,  «sa62,  63;  Mort- 
gages, «=>186;  Partnership,  «=>36,  38;  Sales, 
<S=>121 ;  Trial,  «=s>75 ;   Trusts,  «8=»848. 

HI.  BQUITABI.B  KSTOPPBL. 

(A)  Natnre  and  Basentlala  In  General. 

®=>52  (Iowa)  !E]<]uitable  estoppel  is  applicable 
only  where  conduct  or  words  of  party  are  in- 
tended or  will  be  presumed  to  have  been  intend- 
ed to  influence  other  party  to  act  thereon,  and 
did  in  fact  so  influence  him,  although  the  courts 
do  not  hesitate  to  uphold  estoppel  wherever  it 
is  essential  to  prevent  fraud. — ^Anfenson  y. 
Banks,  163  N.  W.  608. 

(B)  Oronnda  of  Batoppel. 

4s>70(l)  (Iowa)  Devisees  held  not  estopped 
from  asserting  the  invalidity  of  a  lien  upon  the 
distributive  share  of  testatrix's  husband  by  con- 
structtTe  notice  of  an  annuity  contract  given  in 
consideration  of  dismissal  of  contest  proceedings. 
— Watrous  v.  Watrous,  163  N.  W.  439. 
$=991(1)  (N.D.)  Representatives  of  public  in- 
terest cannot  allow  it  to  be  litigated  by  private 
penons,  and,  after  pnblic  improvement  has  been 
practically  completed  and  private  rights  have 
become  involved  seek  to  relit  igate  the  matter. — 
McHenry  County  v.  Brady,  1(13  N.  W.  540. 
^=96  (N.D.)  Where  a  notary,  who  held  a  chat- 
tel mortgage  on  a  mare  anl  colt,  witnessed  and 
acknowledgod  a  bill  of  sale  of  same,  whereby 
they  were  transferred  to  plaintiff,  who  paid  price 
to  mortgagor,  such  notary  is  by  his  own  negli- 
gence precluded  from  recovering  animals  from 
purchaser.- StofEels  ?.  Brown,  163  N.  W.  834. 

EVIDENCE. 

See  Criminal  Law,  «=>304-567;   Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,   see 

also  the  various  specific  topics. 
For  review  of  rulings  rdating  to  evidssce,  see 

Appeal  and  £rror. 
Reception  at  trial,  see  Criminal  Law,  €=»605; 

j:quity,  <S=385;   Trial,  «=»42-92. 

I.  JVDiciAi.  xonos. 

^=95(2)  (Iowa)  Supreme  Court  cannot  say  that 
knowledge  of  bow  canvas  over  circus  wagons 
should  be  secured,  or  whether  flapping  of  such 
canvas  is  incident  to  unloading  of  wagons  from 
railroad  cars,  is  so  common  uat  jurors  are  to 
be  assumed  to  know  it  without  proof.— Carlisle 
y.  Sells-Floto  Show  Co.,  163  N.  W.  380. 
9=>I2  (N.D.)  Without  evidence  to  establish  ex- 
pectancy of  one  killed  by  necligence,  court  may 


take  judiciaV  iMdce  of  any  standard  nortaltty 
tables,  thougk  COmp.  Laws  1913,  I  7922,  makes 
Carlisle  Mortality  Tables  admisBible  as  evidence 
et  such  fact,— Cnambors  v.  Minneapolis,  St.  P. 
&  S.  S.  M.  By.  Co.,  168  N.  W.  824. 
€=>29  (Wis.)  The  court  will  take  judicial  no- 
tice of  the  contents  of  statutes. — ^Town  of  Hum- 
boldt y.  Schoen,  168  N.  W.  177. 

n.  PBESITMPTIONS. 

«=>70  (Neb.>  Wbere  transcript  of  proceedings  on 
administratOFf'B  sale,  offered  without  objection, 
skowed  written  consent  to  sale  by  aunor  re- 
maindermen, but  original  decoiaent  was  not  in- 
troduced, there  was  a  presumption  that  purport- 
ed written  consent  was  genuine. — Criswell  y. 
Criswell.  163  N.  W.  302. 

€=s>77(6)  (Iowa)  Failure  of  plaintiff  to  produce 
physicians  who  attended  insured  and  iaqaire  of 
them  as  to  cause  of  insured's  death  Aeld  to  cre- 
ate no  presumptilon  that  such  testimeny,  it  pro- 
duced, would  be  adverse  to  her. — Ssmmons  y. 
National  Travelers'  Benefit  Ass'n,  163  N.  W. 
388. 

IV.  ItEUBVANCTiMAT£HIAX,ITT, 

aud  ooMpsniRCT  jx  oen- 

SRAIb 
(A)  Facta  tn  laave  and  Releyaat  to  Iaaa««. 

$a>l08  (Iowa)  In  action  for  automobile  colli- 
sion on  city  streets,  excluding  question  asked 
defendant's  daughter  on  cross-examination  why 
her  father  sounded  his  horn  is  correct;  the  fa- 
ther's motive  being  immaterial^-^olb  ▼.  Mal- 
lins,  163  N.  W.  232. 

(B)   Res  GtestoB, 

®=>I29  (Iowa)  Defendant  carrier  eonid  not 
show  injured  passenger's  statement  to  another 
that  her  husband  was  too  intoxicated  to  render 
assistance  at  time  of  accident  testified  to; 
such  statement  being  no  part  of  res  gestte. — 
Stutsman  y.  Des  Momes  City  Ry.  Co.,  163  N. 
W.  580. 

(D)  Hatcrlalltr. 

<S=>I45  (Mich.)  Letters  used  in  testator's  di- 
vorce case  25  years  prior  to  his  death  were  inad- 
missible as  too  remote  to  show  his  lack  of  sound 
mind.— In  re  Walsh's  Estate,  163  K.  W.  70. 

(B)   C»nH>*t*n«y. 

®=>I55(8)  (Iowa)  In  a  suit  on  a  claim  against 
an  estate  for  maintenance  and  support  of  dece- 
dent, it  was  not  error  to  admit  that  portion  of 
claimant's  annual  reports  as  executor  of  the  es- 
tate of  the  wife  of  decedent  dealing  with  the 
subject  of  compensation  for  care  and  support  of 
the  husband  during  bis  life  and  to  exclude  the 
remainder  thereof.— Pamham  v.  Weeks,  163  N. 
W.  454. 

V.  BEST  AND  SECONDABT  EVIDENOB. 

C=s>l58(5)  (Iowa)  The  best  evidence  of  naturali- 
zation of  an  alien  is  the  original  papers  or  cer- 
tified eopjes  of  the  record.— State  y.  Chamber- 
lin,  163  N.  W.  428. 

9=>I69  (Iowa)  In  action  aftainst  carrier  for 
damages  to  goods,  bill  of  ladmg  reqniring  writ- 
ten statement  of  loss,  which  statement  plaintiff 
claimed  he  delivered,  he  oonld'not  show  terms 
of  the  statement  by  parol  testimony.— Erisman 
v.  Chicago,  B.  &  Q.  R.  Co.,  163  N.  W.  627. 
€=>I86(4)  (Minn.)  A  party  may  prove  the  exe- 
cution and  contents  of  a  last  deed  without  first 
producing  the  subscribing  witnesses  thereto.— 
BerryhlU  y.  Clark,  168  N.  W.  137. 

vn.  Asuaasioini. 

(C)  B7   Oraators,  Ponner   Oyraera,  or 

e=»2a6(3)  (Neb.)  Declarations     derocstory     to 
title  of  ancestor,  made  b^  him  after  he  trans- 
ferred title,  are  not  admissible  as  exception  to  - 
hefursay  rale  merely  becauso  grantee  acquired 
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property  niQioat  monetary  eoiuMeratii^n. — John- 
son ▼.  Petersen,  1€3  N.  W.  666. 

(D)   By  Avents  or  Otker  RepresentattTes. 

^=>24LQ)  (Iowa)  In  a  mine  worker's  action,  for 
injuries,  evidence  of  a  timber  inspector  that 
the  foreman  instructed  him  to  delay  timbering 
an  entry  which  fell  and  injured  plaintiff  was 
admissible;  such  testimony  not  being  objec- 
tionable as  a  mere  admission  of  an  agent  not 
binding  on  his  principal. — Ahlson  t.  High  Bridge 
Coal  Co.,  163  N.  W.  219. 
^s>244(7)  (Minn.)  In  an  action  for  {trice  of 
goods  sold,  wherein  evidence  was  admitted  to 
show  that  third  person  represented  defendant, 
plaintiff's  president  could'  testify  as-  to  what 
•nch  third  person  said  and  did  therein. — George 
Gorton  Maehhie  Co.  v.  Grignon,  163  N.  W.  748. 

.    vm.  beoxl&batioks. 

(B)  Bt  DeocdentM  Acnlaat  latereat. 

4=>276  (Neb.)  Declarations  against  pecuniary 
interest  of  declarant,  when  made,  may  he  admis- 
sible after  hia  death.— Johnson  t.  Petersen,  163 
N.  W.  869. 

4s»278  (Iowa)  In  suit  to  establish  a  resulting 
trust,  statement  by  alleged  trustee,  since  de- 
ceased, when  he  was  too  sick  to  sign  his  name, 
and  was  asked  to  transfer  to  the  cestui -proper- 
ty bought  by  him  for  her,  that  it  was  all  right, 
titat  his  wife  knew  all  about  it,  and  that  she 
would  attend  to-  it  if  be  ^<l  not  get  better,  was 
competent  as  an  admission  by  him. — In  re 
Uoyt's  Estate,  163  N..W.  430. 

(B)  Proof  sad  ISIIeet* 

4s>3l3  (Nd>.)  While  entire  statement  in  con- 
nection with  declaration  against  interest  may 
be  admissible,  such  parts  as  are  not  against  his 
pecuniary  interest  may  be  entitled  to  little 
credit,  where  in  those  respects  he  had  strong 
motives  for  misrepresentation. — Johnson  v.  Pe- 
tersen, 163  K.  W.  869. 

IX.  BXAHSAT. 

®=>320  (Mich.)  In  action  on  certiScato,  evi- 
dence as  to  report  to  tugh  officer  of  insurer  of 
rumor  that  insured  was  user  of  liquor  and  a 
drug  fiend  held  incompetent  as  hearsay. — Cam- 
eron V.  Royal  Neighbors  of  America,  163  N.  W. 
902. 

X.  soctruEirrA&T  evideitoe. 

(C)   Frlrate  'WriUnss  and  Fnblieatlona. 

4=>354(5)  (Iowa)  In  an  action  for  conversion, 
a  ledger  in  which  entries  were  made  from  sales' 
slips  was  admissible  as  a  book  of  original  entry, 
although  made  up  by  posting  from  other  slips. — 
Duffy  V.  Hardy  Auto  Co.,  163  N.  W.  370. 
4s>359(fQ  (Neb.)  Photographs  of  place  and  sur^ 
roundings  where  accident  occurred,  taken  two 
years  afterwards,  and  after  they  bad  been  ma- 
terially changed,  are  not  ordinarily  admissible 
in  evidence.— Tankersley  v.  Lincoln  Traction 
Co.,  163  N.  W.  850. 

(D)    Prodnetton,   AatheatlcatloB,   and   Bf- 
feet. 

€=>376(1)  (Minn.)  In  action  on  notes  given  for 
purchase  of  commercial  college,  plaintiff's  books 
of  account  kept  b^  one  in  charge  of  bis  business 
held  sufficiently  identified  to  be  competent  evi- 
dence against  him.— Vath  v.  Wiechman,  163 
N.  W.  1028. 

4^378(5)  (S.D.)  In  an  action  on  notes  for  a 
part  of  price  of  engine  purchased  under  a  writ- 
ten contract  signed  by  one  defendant,  an  alleged 
wire  signed  by  second  defendant  directing  ship- 
ment as  per  written  order,  denied  by  such  do- 
fendant,  held  erroneously  admitted,  where  no 
proper    foundation    had    been    laid.— I^erson- 


Brantingham  Implement  Co.  t.  Edgar,  163  N. 
W.  575.    . 

<=;»383(3)  (Iowa)  In  prosecution  for  frandn- 
lent  banking,  where  schedules  filed  in  bankrupt- 
cy of  defendant's  firm  were  introduced,  testi- 
mony of  trustee  in  bankruptcy  as  to  market 
value  of  assets  held  not  impeaching  testimony. 
—State  V.  Kiefer,  163  N.  W.  698. 

XI.  PABOr.  OB  EXTBIHSIO  EVIDEMOB 
AFFECTING  WKITIirOS. 

(A)   ContradlotlnKi  Varytnar,  or  Addlnc  to 
Ternaa  of  'Written  laatniment. 

«=»397(2)  (Mich.)  Where  a  contract  is  complete 
in  itself,  unambiguous,  certain  in  its  terms,  and 
there  is  no  fraud  or  mistake  alleged,  it  is  error 
to  receive  evidence  contradicting  its  provisions, 
or  tending  to  show  that  it  did  not  embody  all 
the  agreements  of  the  parties.— Ogooshevitz  r. 
Arnold,  163  N.  W.  046. 

(B)   lavalldatinar  'Written  Inatromont. 

4=s>434(l)  (Iowa)  The  rule  excluding  parol  evi- 
dence contradictory  of  a  written  instrument  does 
not  apply  where  fraud  inducing  the  contract  is 
the  gravamen  6t  the  action  or  gist  of  the  de- 
fense.—Pranke  V.  Kelsheimer,  163  N.  W.  239. 
«=»434(8)  (Mich.)  To  establish  fraud  in  pro- 
curement of  written  instrument,  evidence  of 
what  was  said  is  admissible. — Lake  Erie  Lend 
Co.  V.  Chilinski,  163  N.  W.  029. 

(C)   Separate    or    Babaeqtient    Oral   Aarree- 


«=»44l(9)  (S.D.)  Parol  evidence  held  admissible 
to  show  that  goods  sent  pursuant  to  a  written 
order  were  consigned  under  previous  oral  con- 
tract and  not  sold. — Inner  Shoe  Tire  Co.  v. 
Knapp  Brown  &  Co.,  163  N.  W.  572. 
"S=>44l(ll)  (S.D.)  Where  a  written  order  for  an 
engine  provided  that  it  contained  all  terms  and 
conditions  of  sale  in  an  action  on  purchase- 
money  notes,  parol  evidence  that  notes  were  giv- 
en for  a  patent  right  held  inadmissible. — Emcr- 
son-Brantingham  Implement  Co.  v.  Edgar,  163 
N.  W.  576. 

«=>444(e)  (SD.)  In  action  on  notes  for  part  of 
price  of  engine,  evidence  that  second  defendant 
wag  induced  to  sign  notes  upon  faith  of  al- 
leged collateral  oral  agreement  might  have  been 
admissible  so  far  as  he  was  tioaaerned;  it  not 
being  shown  that  he  agreed  to  order.— Emerson- 
Brantingbam  Implement  Co.  v.  EMgar,  168  N. 
W.  575. 

CD]    Conatrnotlon   or  Application    of  I>an- 
Knaare  of  'Written   Inatrniuent. 

©=3448  (Mich.)  Where  a  written  instrument  is 
unambiguous,  parol  testimony  is  inadmissible 
to  explain,  or  to  change,  vary,  or  contradict,  its 
terms.— Lake  Erie  Land  Co.  v.  Chilinski,  163 
N.  W.  929. 

XII.   OPimON  EVrOENCE. 

(A)  Conelnalona  and  Opinions  of  'Wltneas- 
ea  In  General. 

9=3471(0)  (Iowa)  In  action  for  automobile  col- 
lision on  citv  streets,  excluding  question  asked 
defendant's  daughter  on  cross-examination  why 
her  father  sounded  bis  horn  is  correct,  where  she 
could  not  have  known  his  purpose. — Rolfs  v. 
Mullins,  163  N.  W.  232. 

©=S347I(28)  (Minn.)  In  action  for  price  of  goods 
sold,  objection  to  question  to  witness  as  to 
whether  he  gave  plaintiff  any  order  for  ma- 
chines was  properly  sustained,  as  calling  for  con- 
clusion.— George  Gorton  Machine  Co.  v.  Grig- 
non, 163  N.  W.  748. 

$=>47l(29).  (Minn.)  In  action  for  balance  due 
on  road  contract,  plaintiff's  opinion  as  to  wheth- 
er he  should  maintain  road  until  accepted,  de- 
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pendfaiK  on  his  contract,  ■was  properly  exclnded. 
— Kinshella  t.  Small,  163  N.  W.  744. 
•e=s»47l(31)  (Iowa)  Testimony  of  a  witness 
that  a  trade  was  made  at  another's  direction 
is  not  necessarily  a  conclusion  or  opinion  of 
the  witness;  it  not  appearing  that  he  did  not 
hear  the  direction  given. — In  re  Hoyt's  Estate, 
163  N.  W.  430. 

®=>472(1)  (Iowa)  In  action  tried  by  the  court 
On  the  issue  of  the  date  of  death  of  one  long 
absent,  it  was  not  permissible  for  witnesses  to 
express  their  opinion  that  the  absentee  died 
soon  after  last  heard  of,  merely  drawing  their 
inferences  from  the  evidence  precisely  as  the 
court  must  have  done.— Haddock  v.  Meagher, 
163  N.  W.  417. 

^=>472(8)  (Mich.)  It  was  not  error  to  sastain 
objections  to  questions  of  physician  whether  one 
in  stages  of  senile  dementia  would  have  capacity 
to  know  natural  objects  of  his  bounlgr.— In  re 
Walsh's  Estate.  163  N.  W.  70. 
4=3474(4)  (Mich.)  It  is  not  error  in  will  con- 
test to  admit  opinion  evidence  of  one  who  has 
transacted  business  with  testator  that  testator 
seemed  to  have  capacity  to  attend  to  his  busi- 
ness affairs.— In  re  Waishls  Estate,  163  N.  W. 
70. 

.^s»478(l)  (Iowa)  Statement  of  a  witness  who 
took  ai^nowledpment  and  heard  testatrix  dis- 
cuss an  affidavit  at  another  time  and  related 
what  happened  on  each  visit,  that  he  thought 
the  testatrix  capable  of  transacting  ordinary 
buainesB  and  intelligently  disposing  of  ber  prop- 
erty, held  competent  and  material. — Liddle  v, 
Salter,  163  N.  W.  447. 

4i=>483(7)  (Neb.)  Opinion  testimony  of  qualified 
witnesses  as  to  shrinkage  of  cattle  kept  at  des- 
tination two  days  before  sale  is  admissible  to 
prove  claim  for  shrinkage. — McElwain  t.  Unioa 
Pac.  R.  Co.,  163  N.  W.  845. 
€=>50l(3)  (Iowa)  In  a  suit  on  a  claim  against 
'an  estate  for  maintenance  of  decedent,  the  opin- 
ion of  an  nonexpert  witness  as  to  tbe  mental 
pompetency  of  decedent  to  make  a  contract  for 
maintenance  was  properly  stricken,  where  the 
witness  did  not  base  bis  opinion  'wholly  upon 
matters  testified  to  by  him.— Parnbam  t.  Weeks, 
163  N.  W.  454. 

(B)  Snbjecta  of  Expert  Tcatimoitr. 

•ss>508  (Minn.)  In  action  to  recover  on  subcon- 
tract for  excavation  work,  expert  testimony  as 
to  method  of  estimating  amooat  of  overhaul  of 
earth  by  plaintiff  over  and  above  engineer's  esti- 
mate was  admissible. — Dawson  v.  Northwestern 
Const.  Co.,  163  N.  W.  772. 
4s>SI9  (Mich.)  In  action  for  price  of  rubber 
which  defendant  rejected  and  which  was  taken 
to  plaintiff's  factory  to  be  recured  up  to  stand- 
ard, it  was  competent  to  show  by  expert  who 
analyzed  sample  that  recured  rubber  was  not  up 
to  standard.— B.  F.  Goodrich  Rubber  Co.  v.  Sew» 
eU  Cushion  Wheel  Co.,  163  N.  W.  5. 

(D)  Bxamimstlon  of  Blxverto. 

€i=>553(l)  (Iowa)  Hypothetical  questions  must 
confine  opinion  given  to  likely  or  probable  re- 
sults of  combination  or  circumstances  assumed 
by  interrogator.— Stutsman  v.  Des  Moines  City 
Ry.  Co..  163  N.  W.  680. 

«=»553(2)  (Minn.)  Hypothetical  question  call- 
ing for  opinion  on  facts  testified  to  by  another 
witness  may  exclude  opinion  given  by  such  oth- 
er witness. — ^Nardinger  v.  Ladies  of  the  Macca- 
bees of  the  World,  163  N.  W.  785. 

EXAMINATION. 

See  Criminal  Law,  <S=3483,  1170%;    Evidence, 
«s>501;    Witnesses,  <3=>226-^00. 

EXCEPTIONS. 

See  Appeal  and  Error,  «s9267-270,  601. 


EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  «=>511,  636. 

H.  BEVTUBBIXiirr.  SIG-HINO.  Aim 

Fiunro. 

<S=>40(5)  (Mich.)  Under  Pub.  Acts  1915,  No. 
314,  c.  \18,  g  62,  and  Rule  66,  Aeld  that  where 
the  stenographer's  transcript  was  furnished  four 
months  before  application  to  extend  time  for 
settling  bill  of  exceptions  was  made,  the  ex- 
tension should  be  denied. — Boyne  City  Hard- 
ware Co.  V.  Mayne.  163  N.  W.  892. 

EXCESSIVE  DAMAGES. 

See  Damages,  (S=»130-132. 

EXCHANGE  OF  PROPERTY. 

See-Frand,  «s»68. 

S='9(l)  (Minn.)  Contract  for  exchange  of  land 
providing  that  parcel  thereof  should  be  convey- 
ed subject  to  specified  incumbrances,  and  which, 
as  amended,  mado  conveyance  subject  to  addi- 
tional incnmbrancea  not  shown  to  be  then  ex- 
isting, and  terms  of  which  were  not  given,  was 
too  indefinite  to  be  enforceable. — ^Appleby  ▼. 
Dysinger,  163  N.  W.  789. 

EXECUTION. 

See  Attachment;     Exemptions;     Oamishment; 
Homestead;   Judgment,  4s»7iS2. 

IV.  iiiEir,  xjBvir  ob  exteiIt,  and 

CUSTODY   OF   PBOPEBTT. 

«=»II3  (Mich.)  Under  Comp.  Laws  1897,  } 
9224,  creditor  of  holder  of  record  title,  whose 
execution  levy  is  perfected  without  notice  of 
prior  unrecorded  deed,  has  rights  of  bona  fide 
purchaser,  and  rights  of  Mie  claiming  title  under 
such  deed  are  subordinate  to  such  prior  recorded 
lien.— Atkinson  V.  Akin,  16»  N.  W.  1024. 
4=9 1 34  (Iowa)  Where  a  debtor  owned  other 
property  sufficient  to  satisfy  an  execution.  It 
should  nave  been  levied  on  and  sold  before  hia 
undivided  interest  in  land. — Drake  r.  Brickner, 
163  N.  W.  597. 

9=>f39  (Iowa)  There  can  be  no  legal  levy  oa 
real  estate  until  that  fact  is  entered  i^on  exe- 
cution as  reoiured  by  Code,  {  3865.— Drake  y. 
Brickner,  163  N.  W.  597. 

€=:>I42  (Iowa)  Where  It  was  possible  to  sell 
debtor's  interest  in  several  parcels  separately,  it 
was  sheriff's  duty  to  levy  only  upon  such  in> 
terest  as  would  be  likely  to  bring  the  exact 
amount  to  be  raised  in  view  of  Code,  §  3070.— 
Drake  v.  Brickner,  163  N.  W.  597. 

A  levy  upon  two  tracts  in  which  judjnnent 
debtor's  undivided  interest  was  worth  $6,000  to 
satisfy  an  execution  for  $319.75  was  excessive, 
where  be  possessed  other  property.— Id. 

Vil.   SAI.E. 

(A)  Hamner,   Condaot,  Vslldity.  and  Con- 
•r^lnv  or  VaoaMnv.. 

4s>222(2)  (Iowa)  Notice  of  execution  sale  must 
state,  where  that  is  a  fact,  that  the  sale  will 
not  be  subject  to  the  right  of  redemption. — 
Drake  v.  Brickner,  163  N.  W.  597. 
^=9223  (Iowa)  The  discretion  given  to  sheriff 
by  Code,  $  4029,  as  to  adjournment  of  execu- 
tion sale,  should  be  exercised  with  impartial  re- 
gard as  to  the  interests  of  all  parties  concerned. 
—Drake  v.  Brickner,  163  N.  W.  597. 

Where  property  in  which  debtor's  interest 
amounted  to  $6,000  was  sold  on  execution  for 
$800,  the  sheriff  should  have  exercised  his  dis- 
cretion and  adjourned  sale  as  provided  by  Code, 
§  4029.— Id. 

$=>224  (Towa)  A  sale  en  masse  of  tracts  of 
land  which  could  advantageously  have  been  sold 
separately  may  be  set  aside  by  motion  or  pro- 
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ceedinz  in  eqtiitr>— Drak«  v..  Prickner,  163  N.  - 
W.  5OT. 

If  land  cannot  be  aold  in  separate  tracts  for 
want  of  bidders,  it  is  then  proper  to  sell  It  en 
masse  subject  to  the  provisions  of  Code,  |  3970. 
— Id. 

€=>225  (Iowa)  If  sheriff  believed  a  judgment 
debtor's  interest  in  smailsr  of  two  tracts  insuf- 
fioient,  be  could  levy  upon  both  tracts,  offering 
the  smaller  for  sale  first.— Drake  ▼.  Biickner, 
163  N.  W.  587. 

lSs>2S0  (Iowa)  QroBs  inadequacy  of  considera- 
tion is  insufScient  in  itself  to  justify  the  setting 
aside  of  execution  sale,  onless  so  gross  as  to 
shock  the  conscience — Drake  v.  Brlckner,  163 
N.  W.  B97. 

«S3256(2)  (Iowa)  ESvidence  held  sufiScient  to 
justify  setting  aside  execution  sale  on  ground 
of  fraud  in  connection  with  gross  inadequacy 
of  price.— Drake  v.  Brickner,  163  N.  W.  59T. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Courts,  «=>200%,  202:  Death,  «=s2;  De- 
scent and  DiBtiibution :  Homeatead,  ^9107; 
Trusts;    Wills. 

n.  APPOIITTMEITT,    QPAlIWCATlOy, 
AXD  TEMITBE. 

4=926(1)  (Iowa)  In  conatruing  an  executrix's 
bond,  it  was  necessary  to  consider  all  the  facts 
and  circiunstances  surrounding  its  execution. — 
Tewksbury  v.  Title  Guaranty  &  Surety  Co.  of 
Scranton,  Pa.,  163  N.  W.  435. 
4s>29(5)  (Iowa)  An  order  of  appointment,  pur- 
suant to  Code  Snpp.  1913,  |  3307,  of  an  adminis- 
trator for  one  long  absent,  reciting  the  year  of 
his  death,  is  not  an  adjudication  when  he  died; 
the  proceeding  being  ex  parte,  and  the  death  or 
its  date  not  being  involved  in  sacb  appoint- 
ment—Haddock V.  Meagher,  168  N.  W.  4L7. 

VI.  AIXOWANOE  AHD  PAYMENT  OF 

OTiATlKB. 

(A)  IilabUMle*   of  Batste. 

4=»206(1)  (Minn.)  A  child  remaining  a  mem- 
ber of  the  family  after  beccaning  of  age  is  not 
entitled  to  pfty  for  services  from  estate,  unleaa 
performed  pursbant  to  prior  agreement  there- 
for.—Ix)vell  V.  Beedle.  163  N.  W.  778. 
«=>206(4)  (Minn.)  Verdict  allowing  a  son  $360 
a  year  for  services  rendered  after  his  majority 
to  his  father  held,  on  the  evidence,  not  excessive, 
—In  re  Wagner's  Estate,  163  N.  W.  975. 
^»22l(6)  (Minn.)  Agreement  that  -a  child  re- 
ntaining  a  member  of  the  family  after  becoming 
of  age  shall  be  compensated  for  services  may  be 
shown  by  proof  of  facta  aiid  circumstances  from 
which  it  may  fairly  be  inferred. — Lovell  v. 
Beedle,  163.  N.W.  77a 

®s>22 1  (6)  (Minn.)  Evidence  held  to  justify  find- 
ing that  son's  services  to  father  after  he  be- 
came of  age  were  rendered  under  an  agreement 
for  payment  after  father's  death.— In  re  Wag- 
ner's Estate,  168  N.  W.  975; 

(B)  Presentation  and  Allovranee. 

«s»231  (Mich.)  The  lapse  of  time  without  filing 
of  claim  may  raise  a  strong  inference  that 
there  wore  no  debts  against  the  estate;  but,  in 
the  absence  of  a  statute  of  limitation,  there  is 
no  conclusive  presumption  to  that  effect.— 
Ogooshevitz  v.  Arnold,  163  N.  W.  946. 
€=>240  (Iowa)  In  a  suit  on  a  claim  against  an 
estate  for  maintenance  of  decedent,  upon  allow- 
ance of  the  claim  it. 'Was  proper  to  tax  the  cost 
against  defendants  who  had  voluntarily  ap- 
peared.—Parnham  V.  Weeks,  163  N.  W.  454. 

(O  Dlaputed  Claims. 

€s>263  (Iowa)  In  a  suit  on  a  claim  against  an 
estate  for  maintenance  and  support  of  decedent, 
whether  the  services  were  gratuitous  or  render- 


ed with  «s|ie(^tion  of  i^ayntent,  «u>d  whetbor 
payment  had  been  made,  held  tor  the  jury. — 
Parnham  v.  Weeks,  163  N.  W.  454. 

In  a  suit  on  a  claim  against  an  estate  for 
decedent's  maintenance,  the  question  as  to  the 
mental  competency  of  decedent  to  make  a  con- 
tract for  maintenance  was  properly  withdrawn 
from  the  jury,  where  the  opinion  of  one  witness 
thereon  was*  properly  stricken  and  the  other 
witness  had  no  knowledge  thereof. — Id. 
€=>253  (Minn.)  On  evidence  as  to  whether  a 
child,  remaining  a  member  of  the  family  after 
becoming  of  age,  performed  services  under  an 
agreement  for  compensation  held  that  question 
was  for  jury.— LoveU  v.  Beedle,  163  N.  W.  778. 
«=>  256(7)  (Mich.)  In  proceeding  to  establish 
claim  against  estate  of  decedent,  although  cir- 
cuit court  rule  38  (68  N.  W.  vii)  provides  time 
for  filing  of  affidavits  of  nonexecution  of  notes, 
held,  that  claimant  could  not  claim  that  such 
affidavits  were  filed  too  late,  as  burden  was  upon 
him  to  prove  execution  of  notes  claimed  to  have 
been  executed  by  deceased. — Hampton  v.  Van 
Nest's  Estate,  163  N.  W.  83. 

If  circuit  court  rule  33  (68  N.  W.  vii),  pro- 
viding for  filing  of  affidavits  of  nonexecution  of 
notee,  applies  to  appeals  from  probate  court, 
in  view  of  rule's  provision  that  court  may  upon 
proper  afaowing  enlaz^e  time  for  filing  such  affi- 
davit, it  was  within  the  discretion  of  the  court 
to  permit  the  filing  of  such  affidavits, — Id. 
«3o2a8(8)  (Minn.)  Verdict  of  $5,000  awarded  to 
dangbter  for  services  rendereS  her  deceased  fa- 
ther while  a  member  of  the  family  daring  a  pe- 
riod of  ten  years,  during  which  she  had  her  sup* 
port  from  the  farm,  held  excessive,  and  to  re- 
quire a  remittitur  of  $1,500.— Lovell  v.  Beedle, 
168  N.  W.  77a 

(D)   Priorities  and  Parment. 

®=s>265  (Wis.)  Under  will  authorizing  one  ex- 
ecutor who  was  not  a  devisee  to  pay  in  his  judg- 
ment any  sum  not  exceeding  $300  per  year  from 
the  corpus  to  the  other  esecator  wno  was  a  devi- 
see, where  the  first  executor  failed  to  qualify 
and  no  other  was  appointed,  the  devisee  executor 
bad  no  authority  to  pay  to  Mm«Alf  any  sum  from 
the.  corpus.— Kellogg  v.  Morrison,  163  N.  W. 
261. 

vn.  DisTBiBirnoir  of  estate. 

®=>309  (Neb.)  An  administrator  who  under- 
takes without  adjudication  of  heirship  to  dis- 
tribute funds  in  his  hands  as  the  residue  of  an 
estate  assumes  responsibility  of  making  distri- 
bution to  the  proper  persons. — In  re  Craig's  Est 
tate,  163  N.  W.  766. 

<8=>3-»4(8)  (Wis.)  Burden  of  proof  held  to  rest 
on  devisee  executor  to  show  proper  disposition  of 
funds  under  the  will.— Kellogg  v.  Morrison,  163 
N.  W.  201. 

«s»3l4(12)  (Neb.)  Under  Rev.  St  1018,  I 
1498,  an  administrator  as  such  cannot  appeal 
from  the  final  order  of  distribution  unless  he  be 
pecuniarily  affected  in  bis  representative  ca- 
pacity^ln  re  Craig's  Estate,  163  N.  W.  765. 

An  administrator  who  without  having  pro- 
cured an  order  naming  the  distributees  dismb- 
uted  the  proceeds  of  a  judgment  recovered  by 
him  for  the  death  of  the  intestate  cannot  in  his 
representative  capacity  appeal  from  a  final  or- 
der directing  distribution  to  others. — Id. 
®=93 1 5(1)  (Minn.)  Probate  court's  decree  of  dis- 
tribution held  not  so  clearly  inconsistent  with 
provisions  of  will  as  to  show  that  such  provi- 
sions were  overlooked. — ^Robinson  v.  Thomson, 
163  N.  W.  786. 

«S33I5(S)  (Minn.)  After  dfecree  vesting  in  cer- 
tain named  persons  a  remainder  left  by  will  to 
testator's  "grandchildren,"  court  might  after  es- 
tate vested  in  enjoyment,  amend  final  decree  to 
protect  rights  of  after-born  grandchildren.— In 
re  Savela's  Estate,  163  N.  W.  1029. 
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vm.  8AX.EB  Aim  oomrSTAHcxis  vn- 

DEB  ORDER  OF  COTTRT. 

(O   Bale. 

<s>367  p^icb.)  An  esecutriz's  sale  of  real  es- 
tate subject  to  dower  and  homestead  rights  for 
debts  is  not  void,  where  debts  actually  existed, 
though  widow  may  not  claim  or  had  any  home- 
Btead  right,  and  estate  received  too  little  and 
Mridow  too  much  from  sale's  proceeds. — Rasor  y. 
Mott,  163  N.  W.  38. 

Xm.  UABILITIES  OH  ADMHaSTRA- 
TION  BONDS. 

4=9532  (Iowa)  Under  an  executrix's  bond  giv- 
en by  order  of  court  to  secure  payment  of  cer- 
tain claims,  the  liability  of  the  surety  was  not 
dependent  .upon  the  executrix's  failure  to  prop- 
erly administer,  although  the  portion  of  the 
bond  securing  such  payment  was  written  in 
long  hand  and  was  preceded  by  the  word  "or" 
and  followed  the  printed  form  commonly  used 
by  executors.— Tewksbury  v.  Title  Guaranty  & 
Surety  Co.  of  Scranton,  Pa.,  163  N.  W.  435. 
9^537(7)  (Iowa)  In  action  on  executrix's  bond 
for  payment  of  claims  against  estate,  any  error 
in  failing  to  join  other  claimants  named  in  the 
bond  was  obviated  by  their  appearance  and 
stipulation  consenting  to  payment  of  plaintifTs 
claim  and  agreeing  that,  if  their  claims  were 
finally  allowed  in  excess  of  defendant's  liabil- 
ity on  the  bond,  they  would  accept  the  amount 
for  which  defendant  wag  liable  in  full  pro  rata. 
—Tewksbury  v.  Title  Guaranty  &  Surety  Oo. 
of  Scranton,  Pa.,  163  N.  W.  435. 

EXEMPTIONS. 

See  Attachment,  «=324g-    Homestead;   Munici- 
pal Corporations,  $=>43^ 

I.  JTATirRE  AND  EXTENT. 
(B)  Persona  Bntltled. 

$=»I6  (Iowa)  The  husband  and  father  who  re- 
sides with  and  supports  his  wife  and  children 
is  the  "bead  of  the  family,"  although  the  wife 
under  some  circumstances  may  become  the  head 
of  the  family. — Armstrong-McClenahan  Oo.  v. 
Khoads,  163  N.  W.  356. 

A  husband  who  was  separated  from  his  wife 
by  a  decree  of  divorce  which  awarded  her  the 
custody  of  the  children,  who  had  conveyed  his 
equity  in  his  former  homestead  to  the  parents 
of  his  divorced  wife  in  consideration  of  which 
they  agreed  to  support  his  minor  children,  was 
not  a  head  of  a  family  so  as  to  claim  exemption 
of  90  days'  wages  from  garnishment. — Id. 

(C)  Propertr  <uid  Rlshta  Blxenpt. 

^=>45  '(Iowa)  If  a  traction  engine  is  one  of  the 
instrumentalities  by  which  an  execution  debtor 
habitually  earns  a  living  for  himself  and  fam- 
ily, it  is  exempt  from  execution.— Vandeventer 
v.  Nelson,  163  N.  W.  354. 
A  threshing  machine  used  to  thresh  his  own 

?;rain  by  a  farmer  and  to  thresh  that  of  others 
or  hire  is  not  exempt  from  execution. — Id. 

XV.  PROTECTION  AND  ENFORCE- 
KENT  OF  RIGHTS. 

«=9ll6  (Iowa)  In  spite  of  Code,  {  3991,  as  to 
Uie  officer's  duty  in  levying  an  execution,  re- 
quiring notice  from  the  defendant  of  the  ex- 
emption, a  defendant  did  not,  under  section 
4017,  waive  his  right  to  damages  for  wrongful 
levy  because  of  his  failure  to  give  the  notice. — 
Vandeventer  v.  Nelson,  163  N.  W.  354. 
4=»I49  (N.D.)  Where  one  levies  on   and   sells 

Eroperty  known  to  be  exempt  in  disregard  of 
iw,  a  jury  may  award  exemplary  damages.— 
Strmger  v.  Elsaas,  163  N.  W.  658. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  ®=»474-4S9;   Evidence,  9=> 
BOS-663. 


EXTENSION. 

See  Appeal   and   Error,   4=»363;    Elzceptions, 
Bill  of. 

FACTORS. 

See  Brokers. 

<3=3l6  (N.D.)  There  is  no  legal  objection  to  a 

written  contract  requiring  party  receiving  pianos 

to  be  sold  on  commission  to  keep  them  insured 

with  loss  payable  to  the  consignor  to  the  amonnt 

of  the  price.— Getta  v.  Champion,  163  N.  W. 

263. 

FALSE  PRETENSES. 

<S=35I  (Mich.)  In  prosecution  for  obtaining 
check  by  false  representations  to  drawer  that 
defendant  had  shipped  him  fence  posts,  where 
no  posts  had  been  received  by  drawer,  it  was 
competent  for  jury  to  determine  beyond  rea- 
sonable doubt  that  defendant's  representation 
that  be  had  shipped  poets  was  false. — Pe<>ple  t. 
Perry,  163  N.  W.  478. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  EMPLOYERS'  LIA- 
BILITY ACT. 

See  Attorney  and  Client,  4=>182;   Master  and 
Servant,  «s>204. 

FEES. 

See  Attorney  and  Client,  4=3165,  175-181;  Di- 
vorce, 4P=>131 ;    Sheriffs  and  Constables,  ^» 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «s>177, 192; 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  4=b79. 

FINDINGS. 

See  Appeal  and  Error,  4=>219,  1071;   Tmsta^ 
«=357, 

FIREMEN. 

See  Mnnicipal  Corporations,  4=o200. 

FIRE  PROTECTION. 

See  Indictment  and  Information,  4s>llli  Inn- 
keepers, 4=>»15. 

FIRES. 

See  Municipal  Corporations,  4s>200. 

FISH. 

See  Injunction,  «=»48,  109, 114;  Trespass,  «=» 

10.  11. 
4=»5(3)  (Mich.)  It  is  no  defense  to  action  to 
enjoin  trespassers  from  fishing  without  license 
on  privately  owned  pond  that  no  notice  wa« 
given  that  public  license  to  fish  there  had  been 
withdrawn,  where  defendants  have  not  been  mis- 
led by  failure  to  do  sb.— Wlnans  v.  Willetts,  168 
N.  W.  993. 

FIXTURES. 

«=>I5  (Mich.)  A  tenant  has  a  right  to  remove 
trade  fixturwL— Waverly  Park  Amusement  Oj. 
V.  Michigan  United  Traction  Co..  163  N.  W. 
917.  .    . 

To  constitute  any  chattel  a  trade  fixture,  it  is 
only  necessary  that  it  be  devoted  to  trade,  pur- 
pose, and  its  form  or  size  is  immaterial. — Id. 

Where  a  tenant  of  the  lessee  had  under  his 
leaae  the  right  to  remove  trade  fixtures  of  an 
amusement  park,  and  before  expiration  of  his 
lease  or  that  of  the  lessee,  he  sold  such  fixture* 
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to  a  sabsequent  lesaee  of  the  same  landlord,  he 
acted  within  his  rights.— Id. 

Structures  constituted  trade  fixtures  of  amuse- 
ment park  sold  by  sublessee  to  subsequent  lessee 
of  the  landlord  before  termination  of  the  original 
lease  or  the  sublease  held  not  realty,  but  prop- 
erty of  the  subsequent  lessee. — Id. 
^=332  (Mich.)  A  tenant  has  a  right  to  remove 
trade  fixtures  only  while  still  in  possession  under 
his  lease,  unless  the  time  for  doing  so  has  been 
extended. — Waverly  Park  Amusement  Co.  v. 
Michigan  United  Traction  Co.,  163  N.  W.  917. 
«=>33  (Mich.)  If  the  tenant  puts  up  trade  fix- 
tures under  his  first  lease,  and  re-leases,  making 
his  occupancy  continuous,  he  need  not  remove 
them  until  his  tenancy  ends.— Waverly  Park 
Amusement  Co.  v.  Michigan  United  Traction 
Co.,  163  N.  W.  917. 

9s»35(2V&)  ^ch.)  In  amusement  park  ten- 
ant's action  for  damages  by  removal  of  trade 
fixtures  held  proper  to  consider  reduction  of 
profits  of  roller  coaster  and  skating  rink  due  to 
destruction  of  surrounding  devices. — Waverly 
Park  Amusement  Oo.  v.  Michigan  United  Trac- 
tion Co.,  163  N.  W.  919. 

$=>35(3)  (Mich.)  In  tenant's  action  for  dam- 
ages by  the  landlord's  removal  of  trade  fixtures, 
aU  items  of  property,  title  to  which  was  not 
shown  to  have  been  in  the  tenant,  should  be 
removed  from  consideration  of  the  ^ury. — Wav- 
verly  Park  Amusement  Co.  v.  Michigan  United 
Traction  Co.,  163  N.  W.  919. 
€=335(4)  (Mich.)  In  tenant's  action  for  land- 
lord's injuries  to  trade  fixtures,  where  tenant 
had  previously  secured  injunction  restraining 
interference  therewith  landlord  held  entitled  to 
instruction  that  if  it  had  interfered  with  the 
property  after  the  issuance  of  the  injunction  it 
would  nave  been  in  contempt  of  court. — ^Waverly 
Park  Amusement  Co.  v.  Michigan  United  Trac- 
tion Ca,  163  N.  W.  919. 

FOOTPRINTS. 

See  Homicide,  ®=>170. 

FORCIBLE  DEFILEMENT. 

See  lUpe. 

FORECLOSURE. 

See  Mechanics'  Liens,  ^=>291 ;   Mortgages,  4=3 
854,  356,  410-589. 

fOREIGN  CORPORATIONS. 

See  Commerce,  4=346  •    Corporations,  «=»642- 
673;   Bailroads,  i^aSS. 


See  Aliens. 


FOREIGNERS. 


FOREIGN  JUDGMENTS^ 

See  Judgment,  ^»942. 

FORFEITURES. 

See  Equity,  4=»24;  Insurance,  4=>378,  755. 

FORGERY. 

«s>9  (S.D.)  Under  Pen.  Code,  {  582,  as  amend- 
ed by  Laws  1915,  c.  194,  $  1,  held,  that  sign- 
ing of  a  fictitious  name  to  a  check  with  fraud- 
ulent intent  constitutes  forgery^-State  v.  Lar- 
MW,  163  M.  W.  566. 

4s>44^2)  (S.D.)  In  prosecution  for  forgery  in 
the  third  degree  under  Pen.  Code,  {  582,  as 
amended  by  Laws  1915,  c.  194,  evidence  held 
to  sustain  a  verdict  of  guilty.— State  v.  Larson, 
163  N.  W.  566. 


FORNICATION. 


See  Incest. 


FRAUD. 

See  Bills  and  Notes.  4=3520;  Brokers,  4=365, 
102;  Evidence,  4=3434;  False  Pretenses; 
Frauds,  Statute  of:  Fraudulent  Conveyances: 
Limitation  of  Actions,  4s>100;  Vendor  and 
Purchaser,  ®s>33. 

Z.  DEOEFTIOK   OOHSTITirnifO 

KtAPP,  AWP  XJABIUTT 

THEREFOB. 

^^9  (Neb.)  Representations  by  party  to  con- 
tract in  terms  leading  other  party  to  suppose 
existence  of  certain  tacts,  or  which  the  party 
making  them  knows  to  have  led  other  party  to 
suppose  their  existence,  if  made  designedly  and 
fraudulently,  are  fraudulent  representations.— 
Hlavaty  V.  Blair,  163  N.  W.  330. 
4s»ll(l)  (Iowa)  Representations  of  owner  in 
leasing  farm  that  it  was  free  from  noxious  weeds 
is  not  trade  talk,  or  puffing  or  merely  expres- 
sion of  opinim,  bnt,  if  false,  actionable. — ^Franke 
V.  Kelsheimer,  163  N.  W.  239. 
4=  1 1  (2)  (Iowa)  Statements  of  value  or  of  qnal- 
itjr  made  by  owner  in  leasing  a  farm,  if  made 
with  the  purpose  of  having  them  accepted  as  of 
fact,  and  if  so  accepted  are  to  be  treated  as  rep- 
resentations of  fact,  as  regards  right  of  action 
for  fraud.— Franke  v.  Kelaheimer,  163  N.  W. 
239. 

^=>ll(2)  (Minn.)  Statements  of  opinion  as  to 
value  do  not  ordinarily  constitute  actionable 
fraud.— Vath  v.  Wiechmann,  163  N.  W.  1028. 
4=320  (N.D.)  One  fraudulently  inducing  a  con* 
tract  is  precluded  from  asserting  the  innocent 
party's  negligence  in  relying  upon  the  fraudu- 
lent representations.- Elliott  Supply  Co.  v.  Lish, 
168  N.  W,  271. 

4=322(1)  (Iowa)  Fraudulent  representations  as 
to  quality  of  land,  made  by  owner  when  leasing 
it,  could  be  relied  on  by  lessee,  the  land  being 
at  a  distance,  and  as  lessor  told  lessee,  it  being 
no  use  to  visit  it  because  it  was  covered  with 
snow.— Franke  v.  Kelsheimer,  163  N.  W.  239. 

-|X.  ACTIONS. 
(A)  Klghtm   of  Action   and   Defenses. 

e=33l  (Iowa)  One  induced  by  fraudulent  reprer 
sentations  to  take  a  lease  may  rescind  or,  hav- 
ing changed  his  position  before  ascertaining 
truth,  may  sue  for  damages.— Franke  v.  Kel- 
sheimer. 163  N.  W.  239. 

^932  (Minn.)  Where  a  purchaser  has  partly 
performed  the  contract  before  discovering  the 
vendor's  fraud,  he  may  affirm  it  and  bring  hia 
action  for  deceit.— Humphrey  t.  Sievers,  163 
N.  W.  737. 

^s>35  (Mich.)  Delay  of  plaintiff  in  electing  to 
disaffirm  alleged  fraudulent  transaction  and  hia 
i-etention  and  control  of  property  received  there- 
under, held  to  bar  his  recovery. — Damm  v.  Vin- 
cent, 163  N.  W.  877. 

4=335  (Minn.)  One  induced  by  false  represeata- 
Uons  to  enter  into  a  contract,  and  who,  after 
discovering  the  fraud,  ratifies  the  executory  con- 
tract, waives  the  fraud. — Humphrey  v.  Sievers, 
163  N.  W.  737. 

Where  a  purchaser  enters  into  an  agreement 
modifying  the  prior  contract  after  discovering 
the  vendor's  fraud,  the  agreement  waives  hia 
right  to  bring  an  action  for  deceit. — Id. 

Where  a  purchaser  affirms  the  contract  of 
sale,  hia  transfer  of  his  interest  in  the  land 
does  not  waive  his  action  against  the  Tendor  for 
deceit  inducing  the  contract — Id. 

ICt  B-rMenee. 

4=358(1)  (Minn.)  PlaintifTs  evidence,  in  an  ac- 
tion for  deceit  in  the  exchange  of  lands  held  not 
to  show  actionable  fraud. — Bullock  v.  Ferch,  163 
N.  W.  159. 
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(D)  Itaua«*ea. 

9=»59(1)  (Minn.)  Plaintiff's  evidence,  in  an  ac- 
tion for  deceit  in  the  exchange  of  lands,  held  not 
to  show  a  legal  measure  of  the  loss,  if  any,  sus- 
tained by  him.— Bullock  v.  Ferch,  163  N.  W.  159. 
^=359(2)  (lotra)  Difference  between  what  was 
the  rental  value  of  the  farm  and  what  would 
have  been  its  rental  value  had  it  been  as  repre- 
sented by  lessor  is  a  proper  measure  of  damages 
in  action  by  lessee  for  fraud  inducing  the  tak- 
ing of  the  lease.— Franke  ▼.  Eelsheimer,  163  N. 
W.  239. 

4s»59(3)  (Minn.)  The  measure  of  damages  for 
fraud  inducing  b  sale  of  land  is  the  difference 
between  the  price  and  its  market  value,  unaf- 
fected by  the  price  for  which  the  purchaser  sold 
his  interest  in  the  land. — Humphrey  t.  Sievers, 
163  N.  W.  737. 

4=>62  (Neb.)  In  an  action  for  fraud  inducing 
plaintiff's  purchase  of  all  of  the  stock  of  an  oil 
company,  verdict  for  plaintiff  in  a  certain 
amount  held  not  responsive  to  the  evidence.— 
King  V.  Day,  163  N.  W.  150. 

(B)  Trial,  Jndvm^Bt.  and  Review. 

«=964(1)  (Minn.)  On  evidence  In  an  action  for 
deceit  brought  by  the  purchaser  of  a  farm,  held, 
that  the  question  as  to  whether  he  had  been 
deceived  was  for  the  jury. — Humphrey  v.  Siev- 
ers, 163  N.  W.  737. 

Whether  a  purchaser's  modifications  of  the 
original  contract  of  sale  were  made  before  be 
had  knowledge  of  the  vendor's  deceit  held  a 
question  for  the  jury. — ^Id. 

III.   CRIMIHAI.    RESPOKSIBIXITY. 

«=»69  (Neb.)  In  prosecution  for  unlawfully  and 
feloniously  receiving  property  with  felonious  in- 
tent to  defraud  owner  of  his  property,  evidence 
held  insufficient  to  sustain  a  conviction.— Hodge 
V.  State,  163  N.  W.  821. 

FRAUDS.  STATUTE  OF. 

VnZ.   REQUISITES  AND  SUFFIOIENCT 
OF   ■WKITUta. 

^=»II5(4)  (Wis.)  The  signature  of  vendor  to  a 
contract  for  sale  of  land  was  sufficient  to  give 
it  validity  if  purchaser  accepted  and  adopted  it. 
— Heins  v.  Thompson  &  Flieth  Lumber  Co.,  163 
N.  W.  173. 

<=»  1 1 6(1, 2)  (Wis.)  By  the  direct  provisions  of 
St  1915,  i  2302,  contracts  for  sale  of  land  held 
sufficiently  signed  on  part  of  vendor  by  his 
agent.— Heins  v.  Thompson  &  Flieth  Lumber 
Co.,  163  N.  W.  173. 

4=9 118(3)  (Wis.)  If  all  correspondence  between 
parties  concerning  purchase  of  land  clearly  show 
a  contract,  statute  of  frauds  is  satisfied.— Heins 
V.  Thompson  &  Flieth  Lumber  Co.,  168  N.  W. 
173. 

IZ.   OPEBATIONAirD  EFFECT  OF 
STATUTE. 

<8s»l25(l)  (Mich.)  A  contract  definitely  fixing 
the  property,  the  parties,  the  price,  and  the 
terms  of  payment  complies  with  the  require- 
ments of  the  statute  of  frauds. — Ogooshevitz  v. 
Arnold,  163  N.  W.  946. 

<8=>I29(9)  (Mich.)  Oral  contract  for  purchase 
of  real  estate  is  enforceable,  where  possession  is 
taken  of  premises  and  improvements  are  made. 
—Atkinson  t.  Akin,  163  N.  W.  1024. 

X.  PLEAOINO,   EVIDEWCE,   TRIAI., 
AND  REVIEW. 

«E»I58(1)  (Mich.)  Purchaser  of  goods,  relying 
on  original  order  void  under  statute  of  frauds, 
held  to  liave  burden  of  showing  thai  deliveries 
of  parts  of  the  same  kind  of  goods  were  made 
pursuant  to  the  order.— Armour  &  Go,  T.  Free- 
man Baking  Co.,  168  N.  W.  806w 


FRAUDULENT  CONVEYANCES. 

See  Ooutitatioiua   Law,  «s»208. 

L  TRANSFERS  AND   TRANSACTIONS 

XNVAUD. 

(O)  Property  and  RIslita  Transterred. 

<S=>47  (S.D.)  The  Bulk  Sales  Law  held  a  prop- 
er exercise  of  the  police  power.— William  Tacka- 
berry  Co.  t.  German  Sute  Bank,  168  N.  W. 
709. 

(BS)  ConslderatlOB. 

4=»79  (Neb.)  When  there  is  "no  mutual  fraud- 
ulent Intent,"  any  person,  solvent  or  insolvent, 
may  dispose  of  his  property  for  a  valuable  con- 
sideration, which  may  be  future  services  agreed 
upon  between  parties.- Vanderlip  r.  Barnea, 
163  N.  W.  856. 

€=>8I  (SX>.)  Where  chattel  mortgage  secured 
note  for  $2,000,  a  second  mortgage  covering 
same  property  given  without  additional  con- 
sideration pursuant  to  agreement  that  after  a 
sale  of  property  mortgagee  would  advance 
mortgagor  $5iD0  was  a  fraud  against  the  mort- 
gagor's creditors  to  the  extent  of  S600. — Nelson 
V.  Badker,  163  N.  W.  569. 
4s»96(2)  (Mich.)  A  conveyance  will  not  be  sef 
aside  as  fraudulent  where  debtor  held  title  to 
secure  a  debt  frcHS  his  son  to  hia  wife  for  money 
advanced  son  to  enable  him  to  buy  property,  ana 
son  had  during  all  that  time  been  in  possession 
of  it  under  claim  of  ownership,  had  paid  hia 
debt,  and  held  record  title  when  plaintiffs'  execu- 
tions were  levied.— Atkinson  v.  Akin,  163  N.  W. 
1024. 

(F)   Confldenllal    Relations    of    Parties. 

4s>l04(5)  (Mich.)  A  conveyanoe  will  b«  set 
aside  as  fraudulent  where  debtor  held  title  in 
trust  for  bis  wife,  who  paid  price,  but  per- 
mitted him  to  remain  in  possession  ostensibly 
as  owner,  and  to  use  proi>erty  in  his  business, 
and  deed  to  her  was  not  recorded,  and  plaintiffs 
did  not  know  of  deed  until  after  their  exeon- 
tion  levies  were  perfected. — Atkinson  v.  Akin, 
163  N.  W.  1024. 

a.  RIOHTS     AND  _UARIUTIBS     OF 

PARTIES  AND  WRCBAXERM, 
(D)  Bona  Fide  Pnroluuieni  from  Grantee. 

9=>I99  (S.D.)  Under  Bulk  Sales  Law,  provid- 
ing that  consideration  received  on  sale  or  ex- 
change of  merchandise  in  bulk  shall  be  ihdd  in 
trust  for  creditors  of  vendor,  a  creditor  who  re- 
ceives land  exchanged  for  stock  of  merchandise 
as  security  for  then  existing  debt  knowing  that 
it  was  so  given  holds  land  subject  to  rights  of 
unpaid  creditors,  whether  he  knew  of  existence 
of  such  creditors  or  not. — William  Tackaberry 
Co.  V.  German  State  Bank,  163  N.  W.  709. 
«=>200  (S.D.)  Under  Bulk  Sales  Law,  provid- 
ing that  consideration  received  on  sale  or  ex- 
change of  merchandise  in  bulk  shonld  be  held 
in  trust  for  creditors  of  vendor,  creditor  who  re- 
ceives land  exchanged  for  stock  of  merchandise , 
as  security  for  then  existing  debt  under  belief 
that  other  creditors  have  been  paid  holds  land 
in  trust  for  benefit  of  other  creditors. — William 
Tackaberry  Co.  t.  German  State  Bank,  163  N. 
W.  709. 

in.   REMEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(B)   Remedies    on    Ground    of    IfalUtr    •< 
Transfer. 

<s»226  (S.D.)_  In  pursuing  his  remedy  under 
statutes,  creditor  is  entitled  to  resort  to  prop- 
erty fraudulently  transferred  the  same  as  if 
transfer  had  not  been  made. — ^Louder  v.  Hun- 
ter, 163  N.  W.  686. 

(F)  Pleadlns. 

®S3269(1)  (Mich.)  In  action  to  set  ande  convey- 
ance as  fraudulent,  where  defendanta  claim  that 
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creditors  are  chargesUe  with  notice  of  thdr 
rights  because  defendants  were  in .  possession, 
and  answer  alleges  only  that  they  vrere  owners 
and  made  improvements  thereon,  matter  of  pos- 
session is  before  court,  where  plaintiffs  claim 
no  surprise.— Atkinson  v.  Akin,  163  H.  W,  1024. 

(O)  SlTldenee. 

«a274  (S.D.)  In  action  npmi  accounts  in 
which  intervener  claimed  funde  garnished  aa 
proceeds  of  sale  of  personal  property  mort- 
gaged by  defendant  to  intervener,  burden  was  on 
plaintiff  to  show  that  mortgage  was  made  with 
intent  on  part  of  intervener  to  defraud  defend- 
ant's creditors  as  alleged.— Nelson  v.  Badker, 
16S  N.  W.  669. 

«s»298(4)  (S.D.)  EMdence  held  inanfficient  to 
sustain  finding  that  mortgage  was  made  with 
intent  on  part  of  intervener  mortgagee  to  de- 
frand  creditors  of  defendant  mortgagor.— Nel- 
son T.  Badker,  163  N.  W.  569. 

(J)  Jndarment  op  Deerae  ■■><  Bzecmtlsn. 

«=33I2(3)  (8.D.)  In  suit  to  subject  funds  de- 
rived from  sale  of  lots  to  payment  of  judgment 
debt  against  deceased,  hela,  that  plaintiff,  hav- 
ing secured  decree  setting  aside  conveyance  of 
one  heir  and  realized  valne  of  his  interest,  gran- 
tee, who  had  also  purchased  remaining  interest 
from  other  heirs,  and  conveyed  same  to  innocent 
purchasers  so  that  same  could  not  be  subjected 
to  farther  execution  on  the  judgment,  was  not 
liable  for  value  of  lots  so  sold.— Ijouder  y.  Hun- 
ter, 163  N.  W.  686. 

Court  of  equity  should  not  undertake  to  pe- 
nalize frandnlent  grantee  by  subjecting  property 
not  secured  through  conveyance  to  payment  of 
indebted  ness.— Id. 

«=93I3{1)  (S.D.)  Under  Oiv.  Code,  i  2370,  only 
relief  to  which  judgment  creditor  is  entitled  is 
cancellation  of  transfer  so  far  as  it  obstructs 
enforcement  of  his  judgment— liouder  v.  Hunter, 
163  N.  W.  686. 

FUNDS. 

See  Corporations,  «=>312. 

FURNITURE. 

Se0  liOtteries,  4b»8. 

FUTURE  ADVANCES. 

See  Fraudulent  Conveyances,  9=>81i 


See  Fish. 
See  Lotteries. 


GAME. 

GAMING. 

GARBAGE. 


See  Constitutional  Law,  ^9278 ;   Eminent  Do- 
main, 4=92. 

GARNISHMENT. 

See  Attachment 

m.  PB0CEEDIH08   TO   PROCDRB. 

®=»77  (Mich.)  In  view  of  Oomp.  Laws,  }  10636, 
ft  circuit  court  is  not  deprived  of  Jurisdiction  of 
ifarnishment  proceedings  because  of  garnishee  be- 
mg  a  resident  of  another  county. — ^ifichol  v.  Nev- 
irs,  163  N.  W.  65.. 

4=384  (Mich.)  Though  affidavit  for  garnishment 
does  not,  as  it  should,  where  garnishee  is  a  resi- 
dent of  another  county,  disclose  such  fact,  to 
show  why  writ  is  directed  to  sheriff  of  another 
county,  judgment  against  garnishee  is  sustained 
by  his  disclosure  and  submitting  himself  to 
court's  jurisdiction.- Nichol  t.  Nevers,  163  N. 
W.  65. 


▼X.  PKOOEianHOS  to  BUPPOBT  OB 
XHFOBOB. 

4=>I78  (Mich.)  Though  the  garnishee  was  or- 
dered to  appear  be&ur*  "the  circuit  judge  at  bis 
office,"  the  affidavit  for  default  is  sufficient, 
though  stating  he  failed  to  appear  before  said 
"court"  as  required  by  said  order. — NIchol  V. 
Nevers,  163  N.  W.  85. 

There  being  no  appearance  of  garnishee  in 
the  proceeding  following  his  disclosure,  notice 
need  not  be  given  him  of  default  for  failure  to 
appear  for  examination,  or  assessment  of  dam- 
ages.—Id. 

$=9 1 87  (Mich.)  The  default  judgment  against  a 
garnishee  being  good,  motion  to  set  it  aside, 
treated  as  one  for  new  trial,  or  in  arrest  of 
judgment,  should  be  accompanied  by  sAdavit  of 
merits.— Nichol  v.  Nevers,  163  N.  W.  66. 

Motion  to  set  aside  a  good  default  judgment 
against  a  garnishee,  treated  as  one  for  new  trial, 
or  in  arrest  of  judginent,  is  addressed  to  the 
trial  court's  sound  judicial  discretiMi. — ^Id. 

GESTATION. 

See  Bastards,  4=>71:  Criminal  Law,  4=9304. 

GIFTS. 

See  Wills,  «=9768. 

I.  INTEB  VrVOS. 

4=949(4)  (Minn.)  In  action  by  ezecntr^  a 
daughter  of  testator,  to  recover  land  claimed  to 
be  a  part  of  an  estate,  evidence  held  sufficient 
to  justify  finding  of  executed  pared  gift  of  the 
land  to  defendant  a  son-^DriBcer  v.  Seecert, 
163  N.  W.  756. 

GONORRHEAL  INFECTION. 

See  Master  and  Servant,  4=9376. 

GOOD  FAITH. 

See  BiUs  and  Notes,  4=9327-358,  625;  Libel 
and  Slander,  4=950;  Specific  Performance, 
4=994;    Vendor  and  Pnrchaser,  4=»227-244. 

GRAND  JURY. 

See  Indictment  and  Information,  4s»140;  Ii> 
bel  and  SUnder,  4=948,  50,  112. 

4=92  (Mich.)  The  Constitution  does  not  pro- 
hibit Legislature  from  limiting  Jurisdiction  and 
regulating  practice  of  recorder's  court  of  De- 
troit so  tnat  it  has  no  power  to  order  summon- 
ing of  grand  jury. — Jasnowski  v.  Connolly,  163 
N.  W.  910. 

4=97  (Mich.)  Under  Pub.  Acts  1893,  No.  204,  | 
22,  Comp.  Laws  1897,  I  11934,  and  Detroit 
Charter  1904,  pars.  290-292,  only  statutory 
methods  whereby  one  may  be  prosecuted  in  re- 
corder's court  of  Detroit  are  on  indictment  re- 
turned by  grand  jury  sitting  in  county  circuit 
court  or  on  information  signed  by  county  prose- 
cuting attorney.— Jasnowski  v.  Connolly,  1^ 
N.  W.  910. 

There  never  has  been  vested  in  recorder's 
court  of  Detroit  any  authority  to  order  summon- 
ing of  a  grand  jury.— Id. 

The  recorder's  court  of  Detroit  cannot  sum- 
mon grand  jury  to  inquire  into  crimes  oc- 
curring in  the  city,  since  under  Comp.  Laws 
1897,  {  11876,  etc.,  no  grand  jury  can  be  con- 
vened which  has  not  power  to  inquire  for  the 
whole  county. — Id. 

4=926  (Iowa)  Under  Acts  20th  Gen.  Assem.  c 
198,  Acts  2l8t  Oen.  Assem.  c.  134,  and  Acts  22d 
Geo.  Assem.  c.  37  dividing  Pottawattamie  coun- 
ty for  judicial  purposes,  and  specifying  juries 
diction  of  district  court  at  Council  Bluffs  and 
Avoca,  and  by  section  6  of  the  Act  of  the  2lBt 
Gen.  Assem.,  a  grand  jury  impaneled  at  Council 
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Bluffs  cannot  indict  f6r  offenses  committed  owt- 
side  territorial  jurisdiction  of  such  district  court, 
^tate  T,  Pelser,  163  N.  W.  600. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Principal  and  Surety. 

GUARDIAN  AND  WARD. 

m.  01TSTOST  Aini  CARE  OF  WABD'S 
PEBSOH  AND  ESTATE. 

<S=>70  (Iowa)  Where  one  indebted  to  a  minor, 
paid  his  debt  to  guardian  who  had  not  qualified, 
and  ward  after  majority  received  half  the  money 
from  the  guardian  without  attempting  to  collect 
the  remainder  from  the  debtor  or  the  guardian 
until  after  the  guardian  went  into  bankruptcy, 
the  guardian's  receipt  of  the  money  was  ratified. 
— Nassen  v.  Anfenson,  163  N.  W.  677. 

GUESTS. 

See  Negligence,  «=»93j   Bailroads,  ^»114. 

HABEAS  CORPUS. 

,      I;  NATURE  AND  GROirNDS  OF. 
REMEDY. 

4s»30(3)  (Minn.)  Where  a  conviction  is  _  valid 
and  only  the  sentence  void,  a  defendant  is  not 
entitled  to  unconditional  discharge  on  habeas 
corpus.— State  v.  Reed,  163  N.  W.  984,  083. 

n.  JURISDICTION,     PROCEEDINGS, 
AND   RELIEF. 

®=>85(1)  (Wis.)  In  habeas  corpus  by  father  to 
obtain  custody  of  his  infant  children,  evidence 
held  sufficiently  to  show  that  father  was  an  un- 
suitable person  to  have  custody  and  that  custody 
ought  to  be  continued  in  defendant.— State  v. 
JVanz,  163  N.  W.  191. 

<8=>99(1)  (Wis.)  If  father  is  not  a  fit  person  to 
have  custody  of  his  infant  children,  court  will 
award  custody  to  another.— State  v.  Franz,  163 
N.  W.  191. 

In  habeas  corpus  to  obtain  custody  of  infants, 
question  of  religion  should  be  given  considera- 
tion, and,  other  things  being  equal,  custody 
awarded  to  those  having  same  faith  as  the  par- 
ents of  the  child. — Id. 

4=9 1 09  (Minn.)  Where  a  sentence  exceeds  the 
penalty  which  the  court  had  power  to  impose. 
It  is  void  as  to  the  excess,  but  the  defendant 
cannot  be  discharged  on  habeas  corpus  until  he 
has  performed  the  part  which   the  court   had 

Sower  to  impose  if  it  is  severable  from  the  un- 
Lwful  part— State  v.  Reed,  163  N.  W.  984,  985. 
Where  the  sentence  of  an  accused  is  wholly 
void,  he  will  on  habeas  corpus  to  obtain  his  dis- 
charge be  remanded  for  sentence. — Id. 

HABITS. 

See  Criminal  Law,  <S=9372. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=»1031-1071 ;  Crimi- 
nal Law,  ®=>1166)f^-1172;  Homicide,  «=» 
334-339. 

HEALTH. 

See  Constitutional  Law,  4=3278;  Municipal 
Corporations,  ®=3l91. 

HEARSAY  EVIDENCE. 

1^  Criminal  Law,  «s>419,  420;  Evidence,  4=» 


HEms. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Bridges;    Eminent  Domain.  '®=»83;    Rail- 
roads, <S=»97-113,  324r^50;   Towns,  «S=s>01. 

I.  ESTABUSHMENT.  ALTERATION. 
AND  DISOONTINTTANCE. 

(A)  BstaMlaltment  br  Preacrlpttoni,   User, 

or    RecoKnltlon. 

®=3l7  (Mich.)  Evidence  held  insufficient  to  es- 
tablish title  of  village  and  township  to  highway 
by  user  for  period  of  years. — VUlage  of  (Crosse 
Pointe  Shores  v.  Holmes,  163  N.  W.  31. 

(B)  Katabllakment    br    Statute    or    atata« 

tory    Proceedlma:*. 

«=»2I  (N.D.)  Laws  1870-71,  c  33,  accepting 
right  of  way  for  highways  on  public  lands 
granted  by  Act  Cong.  July  26,  1866,  related 
back  to  date  of  grant,  and  was  not  revoked  by 
subsequent  use  of  part  of  land  as  Indian  res- 
ervation, nor  by  Laws  1897,  c.  112,  {{  3,  22, 
and  Laws  1879,  c.  97,  S  3.— Faxon  v.  Lallie 
Civil  Tp.,  163  ff.  W.  531. 
4=>68  (Iowa)  Evidence  held  insufficient  to  show 
Uiat  a  stone  used  by  a  surveyor  in  laying  out  a 
road  as  a  quarter  comer  stone  was  in  fact  that 
originally  placed  as  such  stone. — Meyers  t. 
Wonick,  163  N.  W.  203. 

(S=>68  (N.D.)  Where  a  highway  has  been  for 
many  years  located,  graded,  and  established  with 
due  care  and  in  good  faith,  it  majr  not  be  im- 
peached without  clear  and  convincing  proof  of 
authority.— Glinski  v.  Kowalskim,  163  N.  W. 
1069. 

(D)  Title  to  Fee   and  Rtshta  of  AbattlBV 
Oirner*. 

4=>87  (Towa)  Evidence  held  to  show  that  both 
plaintiff's  and  defendants'  fences  encroached  ui>- 
on  the  highway  so  as  to  require  their  removaL— 
Meyers  v.  Wonick,  163  N.  W.  203. 

H.  HIGHWAY  DISTRICTS  AND 
OFFIOEBS. 

<S=95(1)  (Mich.)  Covert  Act,  as  amended,  con- 
ferring authority  and  imposing  duties  on  state 
highway  commissioner  in  regaitl  to  construction 
of  roads  in  those  counties  Where  a  county  road 
system  has  notJjeen  adopted,  does  not,  in  view 
of  Const,  aft.  8,  S  26,  and  article  10,  f  14,  vio- 
late constitutional  provisions  protectmg  local 
self-government. — Loomis  v.  Rogers,  163  N.  W. 
1018. 

It  is  not  valid  objection  to  Covert  Act,  -  as 
amended,  that  it  places  greater  burdens  on  town- 
ships which  have  not  adopted  county  road  sys- 
tem than  on  those  which  have,  in  absence  cf 
showing  that  any  property  owner  was  assessed 
in  excess  of  actual  resultant  benefits.— Id. 

m.   CONSTRUCTION.  IMPROVEMENT, 
AND  REPAIR. 

4=>II3(4)  (Minn.)  In  action  by  subcontractor 
'for  excavation  work  on  state  road,  evidence  fceM 
to  warrant  finding  of  gross  mistake  in  engineer's 
final  estimate  as  to  earth  moved  and  overhanl 
sufficient  to  relieve  from  contract  provision  that 
such  estimate  i^ould  be  binding. — Dawson  y. 
Northwestern  Const.  Co.,  163  N.  W.  772. 

In  action  by  subcontractor  to  recover  for  ex- 
cavation work  on  state  road,  evidence  held  to 
justify  verdict  as  to  amount  of  earth  moved  by 
subcontractor  and  overhaul  thereon. — Id. 

In  action  for  amount  due  under  subcontract 
for  excavation  work  on  state  road,  memoranda 
kept  by  plaintiff's  foreman  of  number  of  cars 
hauled,  made  in  usual  course  of  work,  held  ad- 
missible.— Id. 

In  action  to  recover  on  subcontract  for  exca- 
vation work  on .  state  road,  testimony  of  plain- 
tiff and  his  witness^  as  to  oon.t^t*  ifi  cars 
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-  bauled  or  as  to  relative  btilk  of  freshly  dag  earth 
and  earth  in  pit  was  admissible.— Id. 

'$=7 1 13(5)  (Minn.)  Where  subcontractor  did  not 
obtain  leave  of  court  before  brining  snit  on 
road  contractor's  bond,  if  that  was  necessary  un* 
der  Gen.  St.  1918,  i  8244,  defendants  waived 

.  point  by  not  raidng  it  by  demorrer  or  answw, 
—Dawson  t.  Northwestern  Oonst  Co.,  163  N. 
W.  772. 

In  action  on  road  contractor's  bond,  claimants 
impleaded  by  order  of  court  were  not  required 
berort  tWTliig  benefit  of  bond  to  give  anrety  no- 
tice of  claims  under  Gen.  St  1913,  §  8249.— Id. 
Under  Gen.  St.  1913,  {  8245,  and  terms  of 

'  road  contractor's  surety  bond,  held,  that  surety 
was  liable  for  rental  value  of  horses  necessarily 
used  on  work,  though  clatans  therefor  did  not  in- 
clude services  of  teamsters. — Id. 
Surety  in  road  contractor's  bond  held  not  lia- 

'ble  for  horses  killed  or  injured  on  work,  or  for 
return  freight  on  equipment  leased  by  contrac- 
tor.—Id. 

In  action  by  subcontractor  on  road  contrac- 
tor's surety  bond,  wherein  other  cUimants  were 
impleaded,  judgment  that  plaintiff  and  claimants 
share  pro  rata  in  fund  deposited  in  court  by 
county  and  recover  balance  of  their  claims  from 
surety  on  bond  heJd  proper. — Id. 
^=3 1 1 5  (MiAn.)  Evidence  in  action  against  a 
town  for  damages  to  plaintiff's  land,  caused  by 
its  alleged  negligence  in  the  repair  of  one  of  its 
highways,  held  to  support  the  verdict  for  plain- 
tiff.—Balvorson  V.  Town  of  MoranvUle,  163  N. 
W.  673. 

In  action  for  damages  to  land  in  consequence 
of  defective  highway,  defendants'  answer  held 
not  to  present  question  whether  action  may  be 
brought  bef<X'e  reasonable  time  ^ter  filing  a 
claim  with  town  clerk,  as  required  by  Gen.  St. 
1913,  {  I199.-Id. 

nr.  TAXES,  ASSESSMEKTS,  AND 
WO&K  OH  HIOB^WAYB. 

4r>I22  (Mich.)  Covert  Act,  as  amended.  Impos- 
ing part  of  cost  of  constructing  and  improving 
highways  on  lands  benefited  thereby  by  special 
assessment,  is  constitutionaL— Loomis  v.  Rogers, 
163  N.  W.  1018. 

V.  BEOinUAITON  AITD  USE  FOB 
TKAVEI.. 

(B)    Oa«  of  HiBliway  amd  L«w  of  tbe 
Road. 

*»I8I(3)  (Minn.)  Where  driver  of  automobile 
approached  a  team,  and  when  horses  became 
frightened  turned  into  a  byroad  before  r^ching 
team,  and  stopped  machine,  but  not  the  motor, 
there  was  no  meeting  within  Gen.  St.  1913,  f 
2634,  par.  2,  regtilating  meeting  of  teams  and 
autos  driven  by  women.— Affeld  v.  Morphy,  163 
N.  W.  630. 

«=>t84(2)  (Minn.)  Independently  of  Qen.  St. 
1913,  (  2634,  par.  2,  regulating  meeting  of  au- 
tomobiles and  teams  driven  by  women,  evidence 
in  action  by  special  administrator  of  deceased 
chUd,  against  driver  of  automobile,  held  to  show 
no  basis  fme  finding  of  negligence:— Affeld  v. 
Murphy,  163  N.  W.  630. 

(O)  InJnrJea  from  Defeeta  or  Obatmotloaa. 

®=>  1 87(1)  (Wis.)  Laability  of  a  town  for  injuries 
on  a  highway  is  wholly  statutory  and  failure 
properly  to  maintain  highways  is  negligence  as 
matter  of  law  and  tortious  wrong  under  St.  1915, 
i  1339,  as  to  repairs  of  roads.— Trebowoski  v. 
Town  of  Itingle,  163  N.  W.  165. 
«==>I98  (Wis.)  Under  St.  1915,  {  1339,  one  in- 
jured by  defect  in  highway  at  junction  jjoint 
between  two  towns  can  r,BCOver  in  action  against 
either  or  both  of  them;  their  liilbility  being 
joint  and  several.- Trebowoski  v.  Town  of 
llingle,  r«i  N.  W.  165. 


HOLDING  OVER. 

See  Criminal  Law,  9=3207. 

HOME  RULE  ACT. 

See  Mnnicipal  Corporations,  9=979,  642. 

HOMESTEAD. 

See  EzemptionB. 

X.  MATIJRE,  ACQUISITION,  AND 

BXTEirr. 
(13)  PropertT  ConatltntlnK  Homeatead. 

9=362  (Neb.)  Exemption  of  homestead  .  under 
the  state  statute  is  limited  to  160  acres  occupied 
as  family  home.— Miller  v.  MiUer,  163  N.  W. 
335. 

(B)  UablUtlea    ESmtoroeable    Aaralnat 
Homestead. 

9=9 1 07  (SJ>.)  A  debt  which  cannot  be  enfor^ 
ed  against  decedent's  homestead  by  legal  pro* 
cess  cannot  be  enforced  through  administration 
proceedings.— Codington  County  v.  Lindner,  163 
N.  W.  673. 

H.  TBAirSFEB  OB  INCTTMBBAITOE. 

9=»l  18(2)  (N.D.)  Husband  and  wife  must  join 
in  conveyance.— Yusko  v.  Studt,  163  N.  W.  1()68. 
9=3 1 19  (N.D.)  Where  husband  mortgages  home- 
stead without  wife's  joinder,  and  another  person 
fraudulently  signs  her  name,  and  her  purported 
acknowledgment  is  fraud,  such  mortgage  is  in- 
valid, and  not  lien,  even  in  hands  of  innocent 
purchaser.— Yusko  v.  Studt,  163  N.  W.  1066. 

V.  PBOTECTION  AND  ENTOBCE- 
MENT  OF  BIGHTS. 

9=>I85  (NJ>j),  Homestead,  as  defined  by  Comp. 
Laws  1913.  I  5605,  is  exempt  from  judgment 
lieu,  execution,  or  forced  sale,  save  as  provided 
in  chapter  51.— Farmers'  Bank  oi  Mercer  Coun- 
ty V.  Knife  River  Lumber  &  Grain  Co.,  163 
N.  W.  1063. 

9=>I9I  (NJ>.)  Where  extent  and  value  of  home- 
stead does  not  exceed  that  fixed  by  law,  no  selec- 
tion or  declaration  is  necessary.— Farmers'  Bank 
of  Mercer  County  v.  Knife  River  Lumber  & 
Grain  Co.,  163  N.  W.  1053. 

HOMICIDE. 

See  Criminal  Law,  9=>384,  419,  420,  991,  1172. 

'    TH.  ETIDENOE. 

(B)  Admlaalbllltr  la  Geaeral. 

9=>I65  (Iowa)  It  is  competent  to  show  the  re- 
lations existing  between  accused  and  the  victim 
of  the  alleged  homicide.— State  v.  Meyer,  163  N. 
W.  244. 
9=>I69(1)  (Iowa)  Testimony  that  on  the  night 

§  receding  the  homicide  defendant  had  been 
riuldng,  without  showing  the  ^tent  thereof, 
should  have  been  struck  from  the  record. — State 
V.  Meyer,  163  N.  W.  244, 

9=9 1 70  (Neb.)  In  trial  for  murder,  there  was  no 
substantial  errw  in  admitting  testimony  as  to 
defendant's  footprints,  and  as  to  comparison 
with  those  of  the  one  supposed  to  have  committed 
homicide.— Jordan  v.  State,  163  N.  W.  801. 
^  =>I77  (Iowa)  When  the  evidence  tends  to 
show  that  the  homicide  may  have  been  suicidal, 
evidence  tending  to  prove  a  predisposition  to- 
ward self-destruction  is  admissible. — State  v. 
Meyer,  163  N.  W.  244. 

In  prosecution  for  homicide,  defended  on  the 
ground  that  deceased  committed  suicide,  evi- 
dence of  proportion  of  suicides  to  total  homicides 
and  of  proportion  of  firearms  suicides  to  total 
suicides  was  inadmissible.— Id. 
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4=>I9I  (Midi.)  In  proMcvtion  of  wife  for  muf 
dering  husband,  sel^defeose  being  set  up,  where 
.wife  testified  husband  had  assaulted  her,  testi- 
mony of  others  as  to  physical  appearance  fol- 
iowine  assaults  keid  admissible,  though  witnes»< 
es  bad  no  personal  knowledge  of  assaults  or  who 
made  them.— People  v.  Outler,  163  N.  W:  493. 

(C)  DrlB*  Deolaratlona. 

9=3218  (Mich.)  The  court  must  determine  by 
preliminary  examination  whether  decedent's  dee- 
larations  were  made  in  extremis,  and  whether 
decedent  so  understood,  but  it  is  of  little  im- 
portance whether  court  conducts  examination 
himself,  or  prosecuting  attorney  conducts  it  in 
his  presence,  though  in  presence  of  jury. — Peo- 
ple T.  Cutler,  183  N.  W.  493. 

(B)  'WelBitt  sad  8afllol«aer< 
9=»233  (Iowa)  Proof  of  motive  is  not  essential 
to  conviction  in  a  case  depending  <»>  circumstan- 
tial evidence,  but  the  weight  of  presence  or  ab- 
sence of  motive  is  for  the  jury. — State  v.  Meyer, 
183  N.  W.  244. 

«=s253(l)  (Neb.)  Evidence  held  to  sustain  con- 
viction of  murder  in  first  degree. — Jordan  v. 
State,  163  N.  W.  801. 

Vm.  TRIAIb 

(A)  Conduct   in  General. 

9sB2eO  (Mich.)  On  view  of  premises  where  al- 
leged crime  was  committed,  it  is  not  improper 
"to  permit  witness  to  testify  as  to  location  of  ob- 
jects or  as  to  any  other  material  point  in  pres- 
ence of  Jury  while  taking  view. — People  v. 
Winney,  163  N.  W.  119. 

Where  jury  had  been  allowed  to  visit  premis- 
es, they  had  right  to  consider  all  that  they  saw 
in  room,  having  refereiu:e  to  tracks,  imprints, 
or  marks  testified  to  and  mentioned  by  witness- 
es in  general  way.— Id. 

(B)  Questions  for  J«rr> 

«s»269  (Mich.)  Evidence  that  defendant  shot  her 
husband  in  highway  some  distance  from  house 
where  she  claimed  to  have  sliot  in  self-defense, 
coupled  with  proof  of  her  previous  threats,  held 
•umcient  to  submit  to  jury  on  question  of  act 
being  deliberate.— People  v.  Cutler,  163  N.  W. 
493. 

(O)   Inatrnetlons. 

4=»287  (Iowa)  There  was  no.  error  in  prosecu- 
tion for  uxoricide  to  instruct  the  jury  to  consid- 
er whether  relations  of  deceased  and  accused 
were  pleasant,  even  though  the  only  evidence 
.tended  to  show  that  they  were  pleasant,  since  it 
was  proper  to  consider  such  evidence  in  accus- 
ed's favor.— State  v.  Meyer,  163  N.  W.  244. 
^s»300(3)  (Mich.)  In  prosecution  of  wife  for 
murdering  uer  husband,  court's  charge  held  to 
liave  fairly  safeguarded  rights  of  defendant  on 
sdf-defense  phase  of  case.— People  v.  Cutler, 
163  N.  W.  493. 

4=»305  (Iowa)  leck  of  evidence  of  possible 
complicity  of  another  than  accused  or  deceased 
in  homicide  which  accused  alleged  was  suicide 
held  such  as  to  render  prejudicial  an  instruction 
to  convict  if  accused  aided,  advised,  or  abetted 
in  the  crime.— State  v.  Meyer,  163  N.  W.  244. 

X.  AFFEAI.  AND  ERBOB. 

9s»334  (Mich.)  Limitation  of  cross-examination 
of  expert  witness  held  not  ground  for  reversal 
where  it  did  not  affirmatively  appear  that  it  re- 
sulted in  a  miscarriage  of  justice. — People  ▼. 
Eaton,  163  N.  W.  19. 

«s»338(4)  (Mich.)  On  trial  for  causing  child's 
death  by  ill  treatment,  admission  of  evidence 
as  to  cries  of  child  held  not  error  in  view  of 
court's  statement  after  its  admission  that  de- 
fendant could  not  be  charged  with  acts  commit- 
ted by  somebody  else.— People  v.  Eaton,  163  N. 
W.  19. 

4=9339  (Mich.)  Where  defendant  was  charged 
with  CftoiaSng  diild's  death  .by  ill  trsateiait,  sz- 


elusion  of  question  asked  wit&ess  tsstUying  ooo- 
ceming  child's  condition  six  or  seven  years  be- 
fore held  not  prejudicial.— People  t.  Eaton,  163 
N.  W.  19. 

HUSBAND  AND  WIFE. 

See  Divorce ;  Dower,  4=979 ;  Fraudulent  Con- 
veyances, -^s^lOl;  Judgment,  9=>60S,  725; 
Marriage:  Master  and  Servant,  4=»388; 
Quietins  Title,  «s>44. 

X.  MimTAI.  BIOHT8.  PTTTIBa,  AMD 
UABIUTIES. 

4=925(2)  (N.D.)  Where  a  husband  does  business 
in  his  wife's  name  under  a  general  power  of  at- 
torney she  must  take  the  risk  of  his  boldness 
ventures,  and  cannot  repudiate  note  given  for 
loan  of  money  because  it  was  used  to  pay  loans 
on  a  grain  option  deal. — Buchanan  EJlevator  Co. 
V.  Lees,  163  N.  W.  264. 

XX.  HABKXAOE  8ETTX.E1CEHT8. 

9=>34  (Iowa)  Evidence  in  an  action  to  set 
aside  a  contract  by  which  plaintiff  agreed  to 
accept  certain  money  and  property  as  her  share 
of  her  husband's  estate  held  to  show  that  the 
contract  was  not  procured  by  fraud,  but  that 
plaintiff  fully  understood  its  contents  and  ef- 
fect—Cox v.  Cox,  163  N.  W.  388. 

£Mdence  in  an  action  to  set  aside  a  contract 
in  settlement  of  plaintiff's  interest  in  her  hus- 
band's estate  held  to  show  that  she  had  been 
correctly  advised  of  her  legal  rights  before  exe- 
cuting the  contract. — Id. 

in.  OOWYETAirOES.  OOWTBAOTg.  AHP 

OTHER  TRAKSACTIONBBETWEEH 

H1TSBAin>   AMD   WIFE. 

4=944  (Minn.)  A  wife's  rights  in  property 
bought  oy  her  husband,  to  which  title  was  tak- 
en in  another's  name,  with  a  trust  in  his  favor, 
is  sufficient  consideration  for  check  given  by 
him  to  her  in  recognition  of  such  rights. — Bax- 
ter V.  Brandenburg,  163  N.  W.  51& 

TV.  SISABII.mE8AimPBlVXZ.EOES 
OF  OOVEBTDBE. 

(O)  CoBtraeta. 

4=985(1)  niich.)  Under  Code  Ala.  1907,  H 
4492,  4t94,  4497,  heTd,  that  defendant  a  mar- 
ried woman,  resident  in  Alabama,  could  not  de- 
feat recovery  on  a  note  given  to  obtain  a  loan 
for  a  corporation,  though  it  was  advised  by  her 
husband.— City  Bank  &  Trust  Co.  v.  Atwood, 
163  N.  W.  941. 

v.   WIFE'S  8EFABATE  ESTATE. 
(C)   l.iabIUtle>  and  Charares. 

«S3I5I(6)  (Minn.)  Under  Oen.  St  1913,  {  7148. 
making  husband  and  wife  jointly  and  severally 
liable  for  necessary  household  articles  and  sup- 
plies furnished  to  the  family,  the  wife  is  not 
liable  for  rent  of  family  home  leased  to  hus- 
band.—Lewis  V.  France,  163  N.  W.  8S6. 

VI.  ACTIONS. 

43»223  (Mich.)  Where  default  was  entered 
against  defendant  during  lifetime,  and  interest 
in  premises  out  of  which  suit  grew  was  held  by 
himself  and  hi»  wifb,  a  defendant,  by  tiie  en- 
tireties, on  his  deatti  defendant's  interest  be- 
came vested  in  his  wife,  and  it  was  unnecessary 
to  suggest  the  death  on  the  record.— Oxdc  v. 
Hally.  103  N.  W.  48L 

4=o235(2)  (Mich.)  In  action  for  price  of  bat- 
tery sold  defendant's  husband  for  defendant's 
automobile,  hM,  that  under  the  evidence  ques- 
tion of  the  husband's  agency  for  defendant  was 
improperly  submitted  to  the  Jury. — ^Armstrong 
V.  Backus,  163  N.  W.  1. 

4=9235(2)  (Minn.)  The  issue  of  consideratioD 
for  a  check  given  b^  husband  to  wife  in  recog- 
nition of  her  rights  in  property  in  trust  for  hns- 
tiand  held  on  th«  evidence,  not  a  ■question  for 
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the  Jnry.— Baxter  v.'  Bnmdenbnrg,  168  N.  Vf. 
516. 

VZI.   OOMBnTMITT  PBOPEBTT. 

9=s3254  (Minn.)  Where  a  husband  bu^s  prop- 
erty and  takes  title  in  another's  name  in  trust 
for  himself,  his  wife  has  marital  rights  in  such 
property.— Baxter  v.  Brandenburg,  163  N.  W. 
516. 

Vm.   SEPARATION    AND    SEPARATE 
MAINTENAMCE. 

®ss>283(2)  (Iowa)  It  is  not  always  essential  to 
authorize  a  bill  for  separate  maintenance  that 
the  husband's  desertion  of  the  wife  shall  have 
coutinned  for  more  tttan  two  years.— Main  t. 
Main,  163  N.  W.  364. 

HYPOTHETICAL  QUESTIONS. 

See  STvidence,  «=»^. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Acknowledgment,  ®=362;  Appeal  and  ESr- 
ror,  (8=s>101S. 

IMPOUNDING. 

See  Animals,  ^=»51. 

IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

See  Drains,  ®±»50;  EDectment,  «=>147;  High- 
ways, €=>113,  115;  Mechanics'  Liens;  Mu- 
nicipal Corporations,  $=>293-524. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  «=>d2,  98. 

INCEST. 

See  Criminal  Law,  (g=9372,  761. 

4=>I3  (Iowa)  Admission  of  evidence  of  miscar- 
riage occurring  prior  to  date  on  which  state 
subsequently  elected  to  rely  in  prosecution  for 
incest,  held  not  error  where  election  had  not 
yet-  been  made.— State  v.  Pelser,  163  N.  W.  600. 

Where  evidence  of  illicit  intercourse  prior,  to 
date  of  offense  was  properly  admitted,  held  that 
evidence  of  miscarriage  also  prior  thereto  is 
properly  admitted  in  corroboration.— Id. 

Admission  of  evidence  as  to  physical  condition 
of  private  parts  of  prosecuting  witness  at  time 
subsequent  to  date  of  incest  charged,  held  not 
error.— Id. 

$=9 1 5  (Iowa)  Where  it  appeared  that  prosecut- 
ing witness  was  under  age  of  consent,  it  was  not 
essential  that  her  testimony  be  corroborated.— 
State  V.  Pelser,  163  N.  W.  600. 
€=>I6  (Iowa)  Where  state  elected  to  rely  on 
one  of  several  acts  as  to  which  there  was  evl- 
dffiice,  it  was  not  error  to  instruct  that  state 
inust  show  that  such  act  took  place  as  charged. 
—State  V.  Pelser,  163  N.  W.  600. 

Instruction  that  evidence  of  acts  subsequent 
to  date  of  incest  charged  had  been  withdrawn 
and  could  not  be  considered,  held  not  prejudiciaL 

INCOME  TAX. 

See  Taxation,  «s>54,  104. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 


INCUMBRANCES. 

See  Mortgages,  «=s>585;   Tenancy  in  Common, 
<8=»30,  44. 

INDEMNITY. 

See  Principal  and  Surety. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  «=»316. 

INDIANS. 

See  Elections,  «s>291. 

€:=>S  (Minn.)  Indians  of  the  Red  Lake  band  of 
Chippewas,  inhabiting  the  Bed  Lake  Indian 
Reservation  as  wards  of  the  government,  are 
residents  of  the  state  within  the  meaning  of 
Const,  art.  7,  defining  qualifications  for  voters. 
—In  re  Liquor  Election  in  Beltrami  County, 
163  N.  W.  968. 

«=9lO  (N.D.)  The  public  lands  sitnated  in  terri- 
tory of  Dakota  and  state  of  North  Dakota  nev- 
er belonged  to  the  Indians,  and  the  courts  have 
never  recognized  any  title  thereto  in  the  In- 
dians.—Faxon  V.  LalUe  CivU  Tp.,  163  N.  W, 
631. 

«=929  (Minn.)  To  entitle-  a  noncitiaen  mixed 
blood  Indian  to  the  right  of  suffrage,  his  adoption 
of  the  habits  and  customs  of  civilization  must  go 
to  the  extent  of  submitting  himself  to  the  laws 
of  the  state.— In  re  Liquor  Election  in  Beltrami 
County,  163  N.  W.  888. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  4=»1167  ;  Grand  Jury;  Per- 
jury, €=s>19;    Sodomy,  ^=>5. 

XV.  FXLINO  AND  FORICAI.  REQUX. 

SITES  OF  INFORHATION  OB 

COMPIiAINT. 

«=>53  (Neb.)  Under  Rev.  St  1913,  S  9063,  as 
amended  by  Laws  1915,  c.  164,  it  is  within  the 
discretion  of  the  court  to  permit  county  attor- 
ney after  trial  is  commenced  to  indorse  name  of 
additiMial  witness  on  the  information. — Samuels 
V.  State,  168  N.  W.  312. 

V.  REQUISITES  AND  SITPFIOIENOT 
OP  ACCUSATION. 

4s»llt(l)  (Minn.)  In  complaint  against  hotd 
proprietor  under  Gen.  St.  1913,  |  5119,  for 
failure  to  install  standpipe,  provision  of  stat- 
ute permitting  other  fire  protection  if  stand- 
§ipe  is  not  practicable  need  not  be  negatived. — 
tate  V.  Minor.  163  N.  W.  514. 
4cs>lll(2)  (Minn.)  Criminal  complaint  should 
negative  exception  if  found  in  enacting  clause, 
or  descriptive  of  offense,  but  not  otherwise.— 
State  V.  Minor,  163  N.  W.  514. 
®=>II4  (Wis.)  If  defendants  bad  been  previous- 
ly-convicted of  crime,  and  state  desired  to  show 
fact,  it  should  have  been  alleged  in  informa- 
tion, and,  if  not  so  alleged  when  filed,  informa- 
tion might  have  been  amended.— Alsheimer  t. 
State,  163  N.  W.  255. 

VX.  JOINDER  OF  PARTIES,  OFFENSES, 

AND  COUNTS,  DUPUCITT, 

AND  EJECTION. 

®=>I24(4)  (Minn.)  An  indictment  charging  de- 
fendants, one  as  county  auditor  and  the  other 
as  county  commissioner,  with  being  interested  in 
a  county  contract,  in  violation  of  Gen.  St.  1913, 
I  1089,  did  not  charge  more  than  one  offense. — 
State  v.  Byhre,  163  N.  W.  282. 

VH.   MOTION  TO  QUASH  OB  DISMISS. 
AND  DEMURRIBB. 

<S=3l39  (Iowa)  Under  Code  Supp.  1913,  §  5289, 
providing  that  objections  to  an  indictment 
which  might  be  raised  by  plea  in  abatement  are 
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waived  if  not  raised  befon  jury  t  is  sworn,  an 
oMection  that  murder  indictment  did  not  spe- 
cifically state  that  accused  used  a  certain  dead- 
ly weapon  in  killing  deceased  cannot  be  first 
raised  at  trial.— State  v.  Gnidice,  163  N.  W. 
344. 

®=>I40(2)  (Iowa)  One  attacking  an  indictment 
for  alleged  disqualification  of  a  member  of  the 
grand  jury  on  the  ground  that  he  waa  not  a 
citizen  has  the  burden  of  showing  that  the 
grand  juror  was  not  a  qualified  elector. — State 
V.  Chamberlin,  163  N.  W.  428. 
€=»I47  (Minn.)  That  two  county  officers  were 
jointly  accused  of  being  interested  in  a  county 
•contract,  in  violation  of  Gen.  St.  1313,  §  10S9, 
Was  not  a  ground  of  demurrer,  where  it  did  not 
appear  from  the  indictment  that  they  could  nut 
be  jointly  guilty  of  the  offense  charged.— State 
V.  Byhre,  163  N.  W.  282. 

Vni.  AMEITDMENT. 

«=>I56  ffowa)  As  Code  Supp.  1913,  {  6289, 
authorizes  amendment  to  indictments  as  to  mat- 
ters of  form  only,  question  whether  General  As- 
sembly might  authorize  an  amendment  affecting 
substance  could  not  be  involved  in  construing 
statute.— State  v.  Kiefer,  163  N.  W.  698. 
<8=>I59(1)  aowa)  Code  Supp.  1918,  {  6289, 
subd.  7,  authorized  correction  of  misstatement 
of  fact  in  caption  of  indictment  so  as  to  show 
district  court  in  which  indictment  was  actually 
foand.— State  v.  Pelser,  163  N.  W.  600. 
^=3 1 59(1)  (Iowa)  In  prosecution  for  fraudulent 
banking,  an  amendment  to  indictment  heJd  in 
form  and  substance  a  new  and  complete  indict- 
ment—State V.  Kiefer,  163  N.  W.  698. 

State  is  without  authority  to  amend  indict- 
ment except  as  authorized  by  Code  Supp.  1913, 
i  5289,  pars.  7,  8.— Id. 

Any  matter  in  amendment  to  indictment  by 
county  attorney  other  than  authorized  by  stat- 
ute and  court  must  be  -regarded  as  surplus- 
age and  as  not  being  returned  by  the  grand 
jury. — Id. 

Under  direct  provisions  of  Code  Supp.  1913, 
i  5280,  par.  8,  a  defendant  is  entitled  to  notice 
both  of  substance  and  form  of  a  proposed 
amendment  to  indictment  that  opportunity  may 
*be  given  him  to  resist  filing  of  amendment. 
— Id. 

In  prosecution  for  fraudulent  banking,  amend- 
ment changing  amount  of  certificate  alleged  to 
have  been  surrendered  and  that  issued  in  lieu 
thereof  held  authorized  as  merely  a  correction 
of  description  under  provision  of  Code  Supp. 
1913,  i  5289.— Id. 

^=3 1 59(4)  (Iowa)  In  prosecution  for  fraudu- 
lent banking,  substitution  of  given  name  for 
letters  in  indictment  held  not  to  justify  infer- 
ence that  different  person  was  alleged. — State 
V.  Kiefer.  163  N.  W.  698. 

X.  CONVICTION  OF   OFFENSE  IN- 
CI.UDED  IN  CHARGE. 

<8=s>l9l(%)  (Neb.)  Under  Rev.  St.  1913  S  8579, 
procuring  and  abetting  commission  of  felony  is 
a  distinct  offense,  and  on  information  therefor 
there  can  be  no  conviction  of  principal  offense, 
though  there  may  be  a  conviction  of  the  crime 
charged,  though  evidence  would  also  convict  of 
principal  offense.— Guignon  v.  State,  163  N.  W. 
858. 

XI.   WAIVER  OF  DEFECTS  AND  OB. 

JECTIONS,  AND   AIDER  BT 

VERDICT. 

<=»I98  (Iowa)  In  prosecution  for  fraudulent 
banking,  error  in  overruling  objectiw  that  a 
copy  of  an  amendment  to  indictment  had  not 
been  served  upon  defendant  held  waived  by  acts 
of  counsel  in  contesting  it — State  v.  Kiefer, 
163  N.  W.  098. 

^=>202(7)  (Neb.)  Where  information  alleges 
facts  showing  that  crime  oharced  was  commit- 


ted ill  oouiity  of  the  trial;  it  will  not,  after  con- 
viction, be  held  insufficient  for  not  formally 
stating  venue,  when  no  objection  was  made  be- 
fore trial,— Guignon  v.  State,  168  N.  W.  858. 

INDORSEMENT. 

See  .Bills  and  Notes,  «=3>170 ;  Indictment  and 
Information,  4=353. 

INFANTS. 

See  Guardian  and  Ward;  Habeas  Corpns,  «=» 
99;    Parent  and  Child;   Weapons,  ^=sl7. 

H.  OVSTODT  AND  FROTECTIOK. 

<S=al6  (Wis.)  A  16  year  old  girl,'. who  refused 
to  attend  continuation  school  as  required  by  St. 
1915,  i  1728o— 2.  was  a  delinquent  girl  under 
section  573— 1.— State  v.  £>eudenberg,  163  N. 
W.  184.  •     • 

m.   PROPERTY  AND  OONVETANOES. 

®=>30(2)  (Neb.)  Minor  remaindermen  on  coming 
of  age  were  bound  to  affirm  or  disaffirm  adminis- 
trator's sale,  if  without  their  consent,  and  their 
failure  to  disaffirm  within  reasonable  time  es- 
topped them  from  disputing  purchaser's  title. — 
Criawell  v.  Criswell.  163  N.  W.  302. 

INFERIOR  COURTS. 

See  Courts,  <S=>169-188. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  ®=>866. 

INKJNCTION. 

See  Abatement  and  Revival,  €=>8;  Etanity,  $=> 
427;  Municipal  Corporations,  4=>ol3;  Nui- 
sance, «5s>19,  84;  Taxation,  9=>608;  Waters 
and  Water  Conrses,  «=»86. 

n.   SUBJECTS   OF  PROTECTION  AND 
REUEF. 

(B)  Property,  Con-veraaees,  and  luonm- 
branc««. 

@=>48  (Mich.)  Where  there  is  evidence  of  an 
assertion  of  right  to  fish  without  license  on  pri- 
vately owned  pond  and  such  conduct  that  con- 
tinuing trespass  may  be  antim)ated,  equity  will 
enjoin  threatened  trespass. — Winans  v.  Wuletts, 
163  N.  W.  893. 

III.   ACTIONS    FOR   INXONCTIONS. 

$=>I09  (Mich.)  In  action  for  an  injunction 
against  one  who  threatens  to  enter  privately 
owned  pond  without  license,  for  purpose  of  fish- 
ing, where  plaintiff  does  not  show  himself  to  be 
owner  or  lessee  in  possession  of  all  the  land  cov- 
ered by  lake,  defendants  may  prove  license  to 
fish  in  it.— Winans  v.  Willetts,  163  N.  W.  993. 
€=3114(2)  (Mich.)  Where  there  is  family  ar- 
rangement whereby  plaintiff  is  in  possession  and 
control  of  privately  owned  pond  and  under  ob- 
ligation to  protect  It  against  trespassers,  he  may 
enjoin  one  who  enters  pond  without  license  for 
purpose  of  fishing  notwithstanding  informaUbr 
in  arrangement.— Winans  v.  Willetts,  IW  N.  W. 
993. 

That  owner  of  nonnavigable  pond  has  granted 
right  to  fish  therein  to  a  club  does  not  hinder 
hiJm  from  enjoining  others  from  fishing  thereon 
without  license.— Id.  - 
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«i^l28  (Iowa)  In  a  rait  to  enioiik  Tiolation  of 
a  contract  to  lay  til«  drains  across  plaiotiflTa 
land,  evidence  held  to  justify  a  flndinir  that  the 
drain  could  not  be  advantageously  laid  as  speci- 
fied in  the  contract— Calhoun  v.  Robinson,  168 
N.  W.  374. 

V.  PEKMAHEWT  IKJTmdTIOjr  AOT) 
OTHEB  REIilEF. 

4s»IOO  (Mich.)  That  injunction  issnad  against 
•ne  vrho  threatens  to  enter  privately  owned 
pond  without  license  for  purpose  of  fishing  is 
perpetual  in  form  is  immaterial  since  it  will  not 
prevent  him  from  securing  right  to  fish  in  pond 
nor  from  exercising  right  when  obtained.— Wi- 
nans  v.  WilletU,  163  N.  W.  998. 

VI.  WBIT,  ORDER  OR  DBORBil,  SBRV- 
lOE,  AMD  EXFOROEMXiXT. 

«s>2l3  (Iowa)  An  announcement  by  judge  at 
hearing  of  application  for  injunction  that  a  de- 
cree would  be  entered  as  prayed,  made  in  hearing 
of  defendant,  would  sufficiently  apprise  defend- 
ant without  service  of  writ— Oooley  v.  District 
Court  of  Polk  County,  163  N.  W.  626. 

INNKEEPERS. 

$S3|5  (Minn.)  In  prosecution  against  hotel 
proprietor  under  Gen.  St.  1913,  {  5119,  for 
failure  to  provide  standpipe  for  fire  protection, 
evidence  Aeld  to  sustain  conviction.— State  ▼. 
Minor,  163  N.  W.  514. 

INQUISITION. 

See  Insane  Persona,  ^3»22-27. 

INSANE  PERSONS. 

See  Evidence,  <&s»146;    Public  Lands,  «=s>140; 
Witnesses,  <S=>276. 

I.  DI8ABIXJTIES  IK  OEHERAI.. 

f=>2  (Minn.)  In  a  proceeding  under  Gen.  St 
1913,  I  7433,  for  the  appointment  of  a  guardian 
of  an  alleged  incompetent,  evidence  held  to 
sustain  a  finding  of  competency.— In  re  Wood, 
163  N.  W.  297. 

II.  iMQinsmoNS. 

<s>22  (Minn.)  In  a  proceeding  under  Gen.  St 
191S.  I  7433,  for  appointment  of  a  guardian  of 
an  alleged  incompetent  findings  of  fact  and  con- 
clusions of  law  should  be  made. — ^In  re  Woo<1, 
168  N.  W.  297. 

«s»24  (Minn.)  In  a  proceeding  under  Gen.  St 
1913,  {  7433,  for  appointment  of  gaardian  of  al- 
leged incompetent,  petitioner,  wlio  did  not  re- 
quest findings  of  fact  and  conclusions  of  law. 
could  not,  on  motion  for  new  trial,  complain  of 
their  absence.— In  re  Wood,  163  N.  W.  297. 
^=>27  (Iowa)  Record  on  appeal  in  insanity  in- 
quisition held  insufficient  to  present  for  review 
a  constitutional  question  as  to  trial  by  jury.— 
Bx  parte  Blodgett,  163  N.  W.  342. 
4s»27  (Minn.)  In  proceeding  under  Gen.  St. 
1913,  S  7483,  for  appointment  of  guardian  of  al- 
leged incompetent,  where  the  only  issue  was  that 
of  competency,  refusal  to  make  findings  of  fact 
was  not  prejudiciaL— In  re  Wood,  163  N.  W. 

INSOLVENCY. 

See  Bankruptcy. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  «=»759-S33,  1172 ; 
Master  and  Servant,  «S9296. 


INSURANCE. 


See    Mortgages,    «±>2(K1; 
Trial,  «=>62. 


Pleading,   «=»116; 


V.  THE   COKTRACT  IN   OERERAIi, 

(A)  Katnre,  Reaniattea,  and  Validity. 

9=9 1 28(2)  (Iowa)  In  an  action  against  an  in- 
surance company  for  negligently  failing  to  issue 
an  accident  policy,  evidence  as  to  the  short 
time  that  elapsed  between  the  application  and 
the  accident  aeld  to  justify  a  direction  of  ver- 
dict for  defendant— Glendy  v.  National  Trav- 
elers' Braefit  Ass'n,  163  N.  W.  352. 
■8=3130(2)  (N.D.)  A  party  cannot  recover  judg- 
ment against  an  insurance  company  on  a  mere 
application  for  an  insurance  contract.— Wacker 
V.  Globe  Fire  Ins.  Co.,  of  Huron,  S.  D.,  168 
N.  W.  263. 

®=>I38(1)  (Minn.)  Fire  policy,  including  an  ap- 
plication for  insurance  on  a  "threshing  separator 
on  or  off  premises,"  notwithstanding  by-law 
permitting  insurance  of  threshers  only  wlule  in 
store,  covered  a  thresher  which  at  time  of  loss 
was  off  the  premises. — Trost  v.  Delaware  Farm- 
ers' Mut,  Fire  Ins.  Co.,  163  N.  W.  290. 

Policy  of  township  mutual  fire  insurance  com- 
pany, authorized  by  Gen.  Laws  1915,  c.  107, 
and  not  forbidden  by  its  articles  of  incorpora- 
tion, covering  thresher  on  or  off  premises,  was 
not  ultra  vires  because  a  by-law  limited  uumiv 
ance  to  threshers  in  store.— Id. 
€=:3l4i(5)  (Minn.)  Where  township  mutual  fit« 
insurance  company  issued  policy  on  thresher  on 
or  off  premises  and  received  premium,  it  could 
not  say  that  contract  was  beyond  its  corporate 
powers  to  insure  threshers  anywhere,  though  a 
by-law  only  permitted  policies  on  threshers  in 
store. — Trost  v.  Delaware  Farmers'  Mut  Fire 
Ins.  Co.,  163  N.  W.  .2S!0. 
€=»I45(1)  (Mich.)  An  extension  of  a  fidelity 
bbnd  does  not  extend  the  contract  time  for  bring- 
ing suit  for  defalcations  occurring  within  the 
period  of  tbe  original  bond.— Ladies  of  Modem 
Maccabees  t.  Illinois  Surety  Co.,  163  N.  W.  7. 

(B)  Constraetton  mad  Operation. 

«=>  146(3)  (Minn.)  A  file  insarance  policy  shonld 
be  construed  strictly  against  the  insurer  and 
favorably  to  the  insured.— Trost  v.  Delaware 
Farmers'  Mut  Fire  Ins.  Co.,  163  N.  W.  290. 
€=>I77  (Mich.)  The  provisions  of  a  fidelity  in* 
sur^ce  bond  limiting  liability  thereon  to  losses 
discovered  within  six  months  after  the  employes 
whose  fidelity  was  insured  ceased  to  occupy  their 
positions  and  within  six  months  after  the  expira- 
tion of  the  bond,  and  requiring  suit  to  be  brought 
within  one  };ear  after  the  termination  of  the 
bond,  are  valid  and  enforceable  provisions. — La- 
dies of  Modern  Maccabees  v.  Illinois  Surety  Go- 
168  N.  W.  7. 

XI.  ESTOPFEIi,  \irAIVER,  OR  AOREE- 
MEKTB  ATFEOTINO  RIGHT  TO 
AVOID  OR  FORFEIT  FOUGT. 

«£s>378(l)  (Mich.)  Where  the  agent  of  the  in- 
surer knew  when  the  policy  was  issued  that  the 
premises  were  vacant,  and  they  were  consumed 
by  fire  while  vacant,  though  they  bad  been  occu- 
pied in  the  interim  between  the  issuance  of  the 
policy  and  the  loss,  the  company  was  liable.— 
Gordon  v.  St  Paul  Fire  &  Marine  Ins.  Co~  163 
N.  W.  966. 

Zn.  RISKS    AND    CAUSES    OF    Z4>SS. 

(B)  Aceldent  aad  Health  InHarance. 

9c»467  (Minn.)  Where  insured  suffered  an  in-< 
jury  within  an  accident  insurance  policy,  but 
amputation  of  his  foot  was  not  necessitated 
within  90  days  therefrom,  as  specified  in  the 
policy,  the  loss  of  his   foot  was  not  oovered 
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tbereby.— Orenstebi  t.  Preferred  Ace.  Ina.  Co, 
o«  New  York,  163  N.  W.  747.  .   , 

Xm.   EXTENT  OF  I.OSS  AHD  UABII.< 

ITT  OF  XNSUBEB. 

(b)   Insnranee   of  Property  and  Titles. 

$=3502  (Minn.)  Provision  of  policy  insuring 
owner  of  automobile,  held  to  not  limit  liability 
to  actual  cost  of  repairs,  which  did  not  restore 
another's  injured  car  so  that  insured  might  re- 
cover on  judgment  against  him  for  its  deprecia- 
tion.—Christison  T.  St.  Paul  Fire  &  Marine  Ins. 
Co.,  163  N.  W.  980. 

xnr.   HOTICE  AND   PROOF   OF  I.08& 

^s»539(3)  (Minn.)  Provisions  in  .^policy  of  lia- 
bility insurance  that  insured  give  immediate 
notice  of  an  injury  covered  by  the  contract_  re- 
quires notice  within  a  reasonable  time,  and  is  a 
condition  precedent  to  a  right  of  action  thereon. 
— Hagstrom  v.  American  Fidelity  Co.  of  Mont- 
pelier,  Vt.  163  N.  W.  670. 

Under  provision  in  policy  of  liability  insurance 
that  insured  give  immediate  notice  of  injury 
covered  bj  the  contract,  notice  given  52  days 
after  injury  was  not  given  within  a  reasonable 
time,  within  the  contract. — Id. 
4=9548  (Mich.)  A  condition  of  a  fire  policy 
avoiding  liability  if  the  assured  refuses  to  sub- 
mit to  examination  on  oath  is  enforceable  as 
against  one  who  refuses  without  cause  to  submit 
to  examination. — Gordon  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.,  163  N.  W.  956. 

Where  insured  under  fire  policy  refused  to 
submit  to  examination  as  required  by  policy  only 
80  long  as  her  attorney  was  not  present,  she  did 
not  break  a  condition  of  the  policy  so  as  to  pre- 
clude recovery. — Id. 

XVm.   ACTIONS  ON  POtlCrEB. 

€=3664  (Mich.)  In  an  action  on  fire  policy,  con- 
ditioned to  be  void  if  premises  were  vacant,  it 
was  admissible  for  plaintiff  to  show  that  defend- 
ant's agent  had  knowledge  when  the  policy  was 
written  that  the  premises  were  then  vacant. — 
Gordon  v.  St  Paul  Fire  &  Marine  Ins.  Co.,  163 
ja.  W.  956. 

In  an  action  <m  fire  policy,  conditioned  to  be 
Toid  if  premises  were  vacant,  it  was  inadmissible 
to  show  the  agent's  construction  of  the  word 
"vacant"  as  used  in  the  policy. — Id. 
^»668(11)  (Iowa)  Evidence  held  to  authorize 
submission  to  the  jury  on  plaintiff's  theory  that 
insured  was  injured  accidentally  and  that  his 
death  resulted  from  such  injuries. — Semmons  v. 
National  Travelers'  Benefit  Ass'n,  163  N.  W. 
888. 

In  an  action  on  an  accid«>t  insarance  policy, 
evidence  that  deceased  liad  not  been  in  good 
health  some  time  prior  to  his  death  held  not  to 
show,  as  a  matter  of  law,  that  bis  death  did 
not  result  from  the  fall  sustained.— Id. 

XX.   XnmTAI.   BENEFIT   INSITBANCE. 
(A)  Oorporatlona   and  AaaoclaHons. 

4=>69l  (Neb.)  Benefit  society  incorporated  in 
Iowa,  and  coming  into  Nebraska  to  do  business, 
under  permission  granted  by  its  laws,  is  subject 
to  same  limitations  as  such  society  organized  in 
Nebraska. — Dworak  v.  Supreme  Lodge  of  West- 
ern Bohemian  Fraternal  Ass'n.  163  N.  W.  471. 

(dl  The  Contract  in  General. 

«s»7l2  (Neb.)  Rev.  St.  1913,  S  3298,  prescrib- 
ing benenciaries  of  fraternal  beneficiary  associ- 
etions,  governs  in  all  Nebraska  coutracts,  and 
law  of  domicile  of  foreign  association  has  no 
application  thereto. — ^Dworak  t.  Supreme  Lodge 
of  AVestern  Bohemian  Fraternal  Aks'n,  163  N. 
W.  471. 

<»s»7l8  (Wis.)  St.  1M6,  I  1957—5,  providing 
that  beneficiary  named  in  mutual  benefit  certifi- 
cate may  be  changed  without  bis  consent,  and 
society's  by-laws  declaring  void  agreements  not 


to  chaiige  beneficiary,  become  part  of  beheSt  eer- 
tificate.— Malaney  v.  Malancy,  163  N.  W.  18a 

®=>7I9(3)  (Iowa)  Fraternal  beneficiary  associa- 
tion organized  under  Code.  {{  1822,  1823^  held 
without  power  by  amendment  or  otherwise  to 
divide  membership  so  as  to  place  younger  mem- 
bers on  sdUt  paying  basis  and  constitute  the 
older  members  a  separate  division  raising  their 
assessments  to  a  prohibitive  point — Tusant  v. 
Grand  Lodge,  A.  O.  U.  W.,  163  N.  W.  690. 
i8s»723(l)  (Iowa)  Despite  recitations  of  the  ap- 
plication that  the  answers  therein  are  wacran- 
ties,  the  answer  of  the  insured  that  she  was  not 
afflicted  with  pulmonary  tubereuloeis  were  rep- 
resentations, and  not  warranties. — Murray  t. 
Brotherhood  of  American  Teomeu,  163  N.  W. 
421. 

Application  for  mutnal  benefit  policy  contain- 
ing words,  "I  hereby  warrant  all  answers  here- 
in to  be  full,  complete,  and  true  without  su^ 
preasion,  evasion,  or  concealment"  merely  war- 
rants against  insured's  misrepresentations  or 
concealment,  and  does  not  absolntdy  warrant 
the  truth  or  the  statements.— Id.' 

In  a  general  way  the  words  "suppression," 
"evasion,"  and  "concealment"  mean  to  aroid  bjr 
some  device  or  strategy  or  the  concealment  or 
intentional  withholding  some  fact  which  ought 
in  good  faith  to  be  communicated.— Id. 

(D)  Fov<«itnra  or  aaapaiuiloa. 

4=9755(1)  (Mich.)  Where  sworn  statement  of 
insured  in  application  for  insurance  that  he  was 
not  liquor  user  or  drug  fiend  had  been  accepted 
by  Supreme  Camp  of  insurer,  mere  rumor  to 
contrary  comm,unicated  to  representative  of 
camp  was  not  such  knowledge  of  insured's  hab- 
its as  could  be  made  basis  of  estoppel. — Cameron 
V.  Royal  Neighbors  of  America,  163  N.  W.  902. 
«=s7S5(l)  (IVfinn.)  That  an  officer  of  local  lodge 
of  defendant  insurance  association  advanced 
funds  to  pay  assessments  for  insured  held  not  to 
raise  question  of  waiver  of  association's  right* 
on  nonpayment  of  assessments. — Havlicek  y. 
Western  3ohemian  Fraternal  Aaa'n,  168  N.  W. 
985. 

Where  at  a  time  insured  stood  suspended  for 
nonpayment  of  assessments  officer  of  fraternal 
insurer  sent  him  a  statement  of  amounts  due 
with  a  notice  that  they  must  be  paid  before  a 
specified  date,  such  notice,  not  being  required  by 
constitution,  did  not  constitute  a  waiver  of  non- 
payment of  assessments. — Id. 
4=s»760  (Minn.)  Where  Insured  was  suspended 
for  nonpayment  of  assessment  at  time  he  died, 
that  another  for  bis  benefit  sent  a  check  to  the 
insurer,  which,  being  received  after  his  death, 
was  returned,  did  not  reinstate  the  insured. — 
Havlicek  v.  Western  Bohemian  Fraternal  Ass'Bi 
163  N.  W.  985. 

(B)  Bene>elartoa   and  Beaeflta. 

4=>769  (Neb.)  When  beneficiar?  named  per- 
forms personal  services  for  insured  under  an 
agreement  that  he  will  .contribute  to  her  support 
by  provision  thereof  in  his  will,  she  is  to  that 
extent  dependent  upon  him. — Koenigstein  ▼. 
Finke,  163  N.  W.  758. 

<8=»770  (Neb.)  The  statute  should  be  UberaUy 
construed  in  determining  whether  the  benefici- 
ary named  by  the  insured  in  a  fraternal  bene- 
ficiary association  is  a  "dependent"  within  the 
meaning  of  the  statute.— Koenigstein  v.  F'inke,- 
163  N.  W.  758. 

iS=s>77l  (Minn.>  Where  by-laws  of  fraternal  as- 
sociation, made  part  of  contract  of  insuranccu 
provided  that  no  part  of  funds'  should  be  paid 
to  any  one  not  bearine  specified  relationship  to 
assured,  designation  <i7  beneficlar?  not  bearing 
such  relationskip  was  invalid. — Logan  v.  Mod- 
ern Woodmen  of  America,  183  N.  W.  292. 

Under  by-laws  providing  that  where  ineligible 
beneficiary  is  named,. insurance  shall  be  payable 
to  insured's  widow  anil  children,  association's 
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acceptance  of  amessmente  does  nqt  waive  pny- 
vision  making  a  beneficiary  ineligible. — H. 
<Ssa777  (Mian.)  Where  by-laws  provide  that,  if 
an  ineligible  person  is  named  beneficiary,  insur- 
ance shall  be  payable  to  insured's  widow  and 
children,  the  association  cannot  refuse  to  re- 
ceive assessments  on  ground  that  beneficiary 
aamed  is  ineligible.— liOgan  v.  Modera  Woodmen 
of  America,  163  N.  W.  292. 

Where  by-laws  declared  insured'a  attempts 
to  dispose  of  fund  otherwise  than  as  provided  in 
contract  to  be  void,  an  ineligible  benefidary  ac- 
quired no  interest  by  paying  assessment^  ander 
agreement  with  insured  to  share  in  fund. — Id- 

Where  beneficiary  designated  in  certificate 
was  ineligible,  the  insured's  children,  his  wife 
having  died,  were  his  beneficiaries  undra  a  by- 
law providing  that,  if  an  ineligible  beneficiary 
was  named,  insurance  should  be  payable  to  in- 
sured's widow  and  children. — Id. 
«8=!»780  (Wis.)  Under  St.  1915.  fr  1957-5,  pro- 
viding that  fraternal  benefit  member  may 
(Change  beneficiary  without  beneficiary's  consent 
and  society's  by-laws  declaring  void  agreements 
not  to  change  beneficiary,  the  beneficiary  may 
be  changed  although  insured  had  received  finan- 
cial aid  upon  condition  that  he  name  former 
beneficiary.— Malancy  v.  Malancy,  163  N.  W. 
186. 

^=>782  (Minn.)  Where  desi^atlon  of  elifrlble 
beneficiary  was  canceled,  designation  of  ineligi- 
ble in  new  benefit  certificate  did  not  reinstate 
such  canceled  designation,  where  by-laws  in  such 
case  made  certificate  payable  to  insured's  widow 
and  children.-— Logan  v.  Modern  Woodmen  of 
America,  163  N.  W.  292. 

<=>783  (Wis.)  A  beneficiary  under  mutual  bene- 
'fit  certificate  allowing  change  of  beneficiary  does 
not  acquire  an  absolute  or  indefeasible  right 
until  insured's  death. — Malancy  v.  Malancy,  163 
N.  W.  186. 

^=9784(5)  (Neb.)  Where  insured  made  one  the 
beneficiary  in  his  will,  and  insurer  with  notice 
thereof  did  not  object,  and  in  action  by  bene- 
ficiary and  administrator  pays  money  into 
tsonrt,  there  waa  a  suflUcient  change  in  favor 
of  last-named  beneficiary.— Koenigstein  v.  Finke, 
168  N.  W.  758. 

*a»787  (Mich.)  UnquaHfled  word  "abortion"  in 
primary  meaning  is  equivalent  of  "miscarriage," 
and  does  not  import  crime,  and  Comp.  Laws 
1887,  II  11602,  11503,  adopts  synonymous  term 
"miscarriage,"  and  recognizes  that  causing  or 
procuring  it  may  be  innocent,  and  even  neces- 
sary to  preserve  life. — Gilchrist  v.  Mystic  Work- 
era  of  the  World,  163  N.  W.  10. 
^S3793  (Minn.)  EYatemal  beneficiary  associa- 
tion's payment  of  insurance  fund  into  court  did 
not  admit  its  liability  to  any  particular  claim- 
ant, but  was  a  demand  that  court  protect  it 
'against  double  liability  by  determining  owner- 
idiip. — Logan  v.  Modem  Woodmen  of  America, 
163  N.  W.  292. 

(F)  Aetlona  tor  Beneflta. 

«=38I7(1)  (Mich.)  Plaintiff,  suing  on  certificate, 
having  asserted  waiver  by  insurer  of  insured's 
fraudulent  answers  in  his  applicatiouj  and  hav- 
ing asserted  estoppel,  burden  of  proving  knowl- 
edge of  insurer  rested  on  her. — Cameron  v.  Royal 
Neighbors  of  Amia-ica,  163  N.  W.  902. 
^=9817(3)  (Minn.)  Where  insurance  contract  ex- 
empts insurer  from  liability  for  death  from  ex- 
cepted causes,  insurer  has  burden  of  proving 
that  death  resulted  from '  such  causes,  though 
such  fact  is  negatived  in  complaint-— Nardinger 
V.  Ladies  of  the  Maccabees  of  the  World,  163  N. 
W.  785. 

«s>818(l)  (Iowa)  In  view  of  Code,  S|  1741, 
1826,  it  was  proper  to  exclude  as  evidence  ap- 
plications for  fraternal  benefit  insurance  if  not 
attached  to  the  policies.— Tusant  v.  Grand 
J^ge,   A.  O.  U.  W.,  16a  J{.  W.  690.  ; 


«=>8I8(1)  (Mlnn'^'In  aa  actUn  against  a  fra- 
ternal insurer,  ietd  that,  where  there  was  no 
claim  of  payment  of  accrued  aMesnuents  save 
by  a  check  received  after  insured's  death,  there 
was  no^  "iiredudicial  error  in  »QceMnfe|  in  evi- 
dence books  of  tie  insurer  showing  .  insured's 
standing.— Havlicek  v.  Western  Bohemian  Fra- 
ternal Ass'n.  163  N.  W.  985. 
<$=s8t8C2)  (Iowa)  In  An  action  on  a  mutual 
benefit  policy,  in  the  application  for  which  in- 
sured bad  stated  that  ner  brother  died  from 
lead  poisoning,  whereas  in  fact  he  died  from 
tuberculosis,  evidence  that  physiciana  bad  told 
her  that  he  died  from  lead  poisoning  was  admis- 
sible on  the  issue  of  her  good  faith. — Murray  v. 
Brotherhood  of  American  Yeomen,  163  N.  W. 
421. 

4=9819(2)  (Iowa)  Evidence  held  to  sastain  find- 
ing that  insured  did  not  havA  tuberculoeia  of 
the  lungs  at  the  time  she  applied  for  mutual 
benefit  Insurance,  stating  in  her  applicatioi)  that 
she  was  not  afflicted  with  such  (Useaee. — Mur- 
ray V.  Brotherhood  of  American  Yeomen,  163 
N.  W.  421. 

Evidence  held  insufiBcient  to  show  bad  faith 
of  insured  in  stating  in  applying  for  a  mutual 
benefit  policy  that  she  did  not  have  tuberculosis 
of  the  lungs. — Id. 

Where  a  blank  in  an  application  for  mutual 
benefit  insurance  left  for  remarks  of  the  exam- 
ining physician  employed  by  the  insurer  was 
left  blank,  it  could  not  be  said  that  the  insured 
acted  in  bed  faith  in  saying  that  she  did  not 
have  tuberculosis  of  the  lungs,  since  the  insurer 
must  have  relied  at  least  in  part  upon  the  state- 
ment bf  its  physidan. — Id. 
iS=»8l9(2)  (Minn.)  In  action  on  beneficiary  cer- 
tificate, evidence  held  to  snstain-finding  that  mar- 
ried woman's  statement  in  application  that  she 
was  not  pregnant  was  true. — Nardinger  v.  La- 
dies of  {he  Maccabees  of  the  World,  163  N.  W. 
785. 

<g=>8l9(4)  (Mich.)  In  an  action  on  benefit  insuc- 
ance,  evidence  held-  to  support  jury  finding,  in 
response  to  special  iaaues,  that  deceased  did  not 
come  to  her  death  by  reason  of  an  abortion,  nor 
cause  an  abortion  to  be  brought  about.— Gilchrist 
V.  Mystic  Workers  of  the  World.  163  N.  W.  10. 
^=9819(4)  <Minn.)  In  action  on  beneficiary  cer- 
tificate, evidence  held  to  sustain  finding  that 
death  did  not  result  from  certain  excepted  caus- 
es.— ^Nardinger  v.  Ladies  of  the  Maccabees  of  tha 
Worid,  163  N.  W.  785. 

«=>825(1)  (Mich.)  In  action  on  life  beneficiary 
certificate,  evidence  held  insufficient  to  take  to 
jury  question  whether  defendant  was  estopped 
to  set  up  fraudulent  answers  of  insured  as  to 
use  of  liquor  and  drugs.— Cameron  v.  Hoyal 
Neighbors  of  America,  163  N.  W.  902. 

INTENT. 

See  Fraudulent  Conveyances,  «=s>274,  298; 
Larceny,  <S=s>8,  67;  Sales,  «S3S8;  Wills,  «a> 
439 

INTEREST. 

See  Bills  and  Notes,  «c=>344;  Criminal  Law, 
<S=3785;    Taxation,  <»3>548. 

INTERIOR  DEPARTMENT. 

See  Public  Lands,  «»106. 

INTERMEDIATE  COURTS. 

See  Appeal  and  Error,  ^=>1082. 

INTERNATIONAL  UW. 

See  Treatiea. 

INTERSTATE  COMMERCE. 

"^  Carriers,  ^=>28,  30 :   Commerce. 
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INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  PartieB,  «=>30:   Trial,  <3=3295. 

H.  OONSTITTITIOirAi:.ITT  OF  ACTS 
AND  ORDINANCES. 

$s>l4  (Mich.)  Additions  to  proviso  of  Pub. 
Acts  1889,  No.  207,  S  15.  by  Pnb.  Acts  1899. 
No.  183,  and  Pub.  Acts  1903,  No.  170,  excepting 
certain  individuals,  held  invalid. — People  v. 
Lankton,  163  N.  W.  899. 

IV.   UCENSES  AND  TAXES. 

«=s>88(l)  (Minn.)  If  the  liability  of  a  saloon 
keeper  and  a  surety  on  his  license  bond  is  joint 
and  several,  the  surety  may  be  sued  alone. — 
Posch  V.  lion  Bonding  &  Surety  Co.,  163  N.  W. 
131. 

®=>I06(1)  (Mich.)  In  bill  to  enjoin  conducting 
saloon  under  illegal  license  and  for  cancellation 
of  license,  held  licensee  was  not  innocent  third 
party  protected  by  face  of  record  of  board  grant- 
ing license  and  approving  his  bond:  he  know- 
ing that  board  at  the  time  was  illegally  organiz- 
ed.—Jones  T.  Turner,  163  N.  "W.  998. 

VI.   OFFENSES. 

^=9 1 38  (Mich.)  Where  defendant  purchased  in- 
toxicating liquors  in  wet  county,  he  was  not 
thereafter  "consignor"  or  "consignee,"  and 
bringing  liquor  to  his  home  in  local  option  coun- 
ty without  having  it  labeled  as  required  by  Pub. 
Acts  1913,  No.  381,  i  2,  was  not  violation  there- 
of.—People  V.  Bbla,  163  N.  W.  893. 
®=>i67  (Iowa) -While  a  physician  is  entitled 
to  keep  intoxicating  liquors  on  his  premises  for 
ase  in  his  practice,  he  does  not  have  the  right 
to  keep  liquors  for  sale  and  engage  in  that  traf- 
fic—State V.  Chamberlin,  163  NT  W.  428. 

VIII.   CRIMINAI.  PBOSEOUTIONS. 

€=9233(^1)  (Mich.)  In  a  prosecution  for  illegally 
storing  intoxicating  liquor,  evidence  that  certain 
persons  had  been  seen  on  the  premises  drinking 
beer  held  competent. — People  v.  Calliari,  163  N. 
W.  154. 

<S==>236(9)  (N.D.)  A  single  sale  will  warrant  a 
conviction  under  an  information  for  keeping  and 
maintaining  a  common  nuisance  by  keeping  a 
place  where  intoxicating;  liquors  are  sold  as  a 
beverage  in  violation  of  the  prohibition  law  of 
the  state.— Scott  v.  State,  163  N.  W.  813. 
^=3238(4)  (Mich.)  In  a  prosecution  for  storing 
intoxicating  liquor  contrary  to  law,  refusal  of  a 
direction  to  acquit  held  proper. — People  v.  Cal- 
Uari,  163  N.  W.  154. 

iS=>243  (Iowa)  Code,  $  2422,  providing  a  lien  on 
property  occupied  for  such  purpose  to  secure 
jadgment  for  violating  liquor  laws,  held  not  to 
provide  a  perpetual  lien  to  except  such  jadg- 
ment from  a  general  statute  which  limits  ef- 
fective life  of  jadgment  to  20  years,  but  such 
lien  will  expire  with  judgment  dt  end  of  such 
period.— Fayette  t.   Marshall   County,   163   N. 

XI.   OlVir  DABCAOE  I^WS. 

$=>286  (Minn.)  A  sale  of  Intoxicating  liquor 
made  on  Sunday  to  an  habitual  drunkard  and  to 
an  intoxicated  person  was  in  violation  of  statute 
and  of  the  saloon  keeper's  license  bond.— Posch 
V.  Lion  Bonding  &  Surety  Co.,  163  N.  W.  131. 
4s»286  (Minn.)  Sale  of  intoxicating  liquor  by 
licensed  saloon  keeper  bn  Sunday  is  illegal,  and 
under  Oen.  St.  1913,  {  3200,  liability  ensues  for 
the  proximate  result— Fest  v,  Olson,  163  N.  W. 
798.     . 

9=>29i  (Minn.)  To  render  licensed  saloon  keep-, 
ar  liable  for  an  illegal  sale,  his  sale  need  not  ne 
•ole  cause  of  intoxication;  it  being  enough  U  it 


Im  a  eo-operating  or  wainuA^y  contributinc 
cause.— Fest  v.  Olson,  168  N.  W.  798. 

C=>300  (S.D.)  In  actio'n  by  wife  against  saloon 
keeper  and  his  sureties  for  wrongful  sale  of  lio- 
uor  to  her  husband,  defendants  lire  not  liabM 
as  joint  tort-feasors  with  other  persons  who 
have  sold  liquor  to  such  hudian^ — Strong  ▼. 
Schaffer,  163  N.  W.  1036;  Same  t.  Wagner, 
Id.  1040. 

®=>30l  (Minn.)  A  saloon  keeper's  sale  of  liquor 
to  an  habitual  drunkard  in  violation  of  Gen. 
Stat.  1913,  §  3117,  and  of  the  terms  of  his  bond 
might  form  the  basis  of  liability  of  surety  on 
his  lidense  bohd,  although  no  written  notice  un- 
der section  3148  had  been  given  the  saloon  keep- 
er.—Posch  V.  laon  Bonding  &  Surety  Co.,  163 
N.  W.  131. 

Where  a  saloon  keeper  sold  intoxicifting  liquor 
on  Sunday  in  violation  of  the  law  and  of  his 
license  bond,  the  surety  on  bond  would  be  liable 
if  the  sale  wds  the  proximate  cause  of  damage. 
-Id. 

€=3309  (S.D.)  In  action  by  wife  against  saloon 
keeper  and  his  sureties  for  sale  of  liquor  to  hus- 
band, evidence  of  husband's  earning  capacity  at 
some  time  prior  to  first  sale  by  defendant  com- 
plained of  IS  incompetent. — Strong  v.  Schaffer, 
163  N.  W.  1035 ;    Same  v.  Wagner,  Id.  1040. 

€=»3I0  (Minn.)  Evidence  held  to  sustain  find- 
ing that  the  proximate  cause  of  the  death  of 
plaintiff's  husband  was  his  intoxication,  induc- 
ed by  liquor  sold  him  by  saloon  keeper. — Posch 
V.  Lion  Bonding  &  Surety  Co.,  163  N.  W.  131. 

4=9310  (Minn.)  Evidence  held  to  sustain  finding 
that  plaintiffs  husband  purchased  intoxicating 
liquor  in  defendants'  saloon  on  Sunday,  became 
intoxicated,  and  as  proximate  result  thereof  was 
drowned.— Fest  v.  (Jlson,  163  N.  W.  798. 
®=»3I0  (S.D.)  In  action  bv  wife  against  saloon 
keeper  and  hig  sureties  for  damages  by  reason 
of  sale  of  liquor  to  her  husband,  evidence  held 
to  support  verdict  for  plaintiff. — Strong  v.  Schaf- 
fer, 163  N.  W.  1(M;  Same  t.  Wikgner,  Id. 
1()40. 

<S=»3I2  (Minn.)  Verdict  of  $2,000  to  widow  av 
ing  saloon  keeper  for  death  of  her  husband,  prox- 
imately resulting  from  unlawful  sale  of  liqaor, 
held  not  excessive. — Posch  v.  Lion  Bonding  & 
Surety  Co.,  163  N.  W.  131. 
«=»3I2  (Minn.)  Verdict  of  $3,000  agaisrt  sab- 
loon  keeper  whose  illegal  Sunday  sale  had  prox- 
imately caused  death  of  decedent's  hnsband  a 
man  in  good  health  and  capable  of  earning  good 
wages  was  not  excessive. — Fest  v.  Olaon,  163  N. 
W.  798. 

®=93I2  (S.D.)  In  action  by  wife  against  saloon 
keener  and  his  sureties  for  damages  from  sala 
of  liquor  to  her  husband,  husband's  earning  ca- 

Sacity  as  a  sober  man  at  time  of  first  sale  by 
efendant  complained  of,  and  not  his  salary  as 
a  sober  man  prior  thereto,  is  tiie  basis  for  meas- 
uring husband's  impaired  earning  capacity.— 
Strong  V.  Schaffer,  163  N.  W,  1085;  Same  t. 
Wagner,  Id.  1040. 

INTOXICATION. 

See  Homicide,  <e=3l69. 

INVITED  ERROR. 

See  Appeal  and  Error,  €=»S82. 

JAILS. 


See  Prisons. 


JITNEYS. 


See  Negligence,  9=392;    Street  Railroads,  ^sa 
114. 

JOINDER. 

See  Action,  «=>45:    Indictment  and  lntotta»r 
tion,  «9l24 ;  PatUes,  «=»30. 
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JOINT  ADVENTURES. 

4=9|  (Minn.)  A  tripartite  agreement  entered  in- 
to for  the  development  of  land  making  a  third 
party  the  exclusive  sales  agest  held  to  ct«ate  a 
joint  enterprise  or  adventure,  and  not  a  mort- 
gage.—Allen  T.  Velie.  163  N.  W.  280, 
49»2  (Minn.)  Where  a  tripartite  agreement  was 
entered  into  for  tke  development  of  land  and 
making  the  third  party  the  exclusive  sales  agent, 
ft  snbseqoeut  atipulatioai  by  the  parties  for  the 
termination  of  their  rights  under  certain  con- 
ditions held  effective  for  that  purpose.— Allen  v, 
Velie,  163  N.  W.  2^. 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

^=>3  (Mich.)  The  law  does  not  favor  joint  ten- 
ancies, but  it  nevertheless  permits  their  erear 
tion.— In  re  Blodgett's  Estate,  163  N.  W.  907. 

JOINT  TORT-FEASORS. 

See  Intoxicating  liiquors,  <8=300. 

JUDGES. 

Bee  (Tourtg;    Criminal  Law,  <S='864,  1166%; 
Justices  of  the  Peace. 

JUDGMENT. 

See  Execution ;   New  Trial,  <g=»10. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  speeific  topics. 
For  review  of  judgments,  see  Appeal  and  Brror. 

rv.  BT  oetavxj:. 

(B)  OpealiiK  OT  Setting:  Aside  Defanlt. 

<8=»I53(2)  (Mich.)  Under  Circuit  Court  Rule 
S2,  subd.  4,  where  defendant's  default  was 
regularly  entered,  which  was  followed  by  de- 
cree, order  setting  aside  default  after  expiration 
of  six  months  from  its  entry  was  void. — Cook 
V.  Hally,  168  N.  W.  481. 

«=s>rS2(4)  (Iowa}  Where  plaintiifs  attorney  de- 
livered to  sheriff  notices  and  copies  for  defend- 
ants, and  indorsed  their  address  on  copies,  and 
sheriff  went  to  such  address,  circumstance  is 
same  corroboration  for  claim  on  motion  to  va- 
cate default  judgment  that  service  was  made.— 
McWiUiams  v.  Robertsoi;,  163  N.  W.  198. 
.  On  motion  to  vacate  .  default  judgment  on 
ground  defendants  were  never  served  with  no- 
tice of  suit,  and  that  sheriff's  return  of  service 
was  false,  evidence  held  insufficient  to  warrant 
setting  aside  judgment.— Id. 

VI.   ON  TRIAX.  OF  ISSITES. 

(A)  Rendition,  Form,  and  Reaoisltea  In 
Qenerol. 

4=s>2l5  (Iowa)  An  oral  announcement  by  a 
judge  that  decree  would  be  entered  does  not 
constitute  a  judgment  or  decree;  and  is  entitled 
to  no  more  weight  than  his  memorandum  thereof 
in  court  calen&r  as  all  previously  said  is  merg- 
ed in  decree  as  spread  on  record  book.— Cooley  v. 
District  Court  of  Polk  County,  163  N.  W.  625. 
€=>2I9  (Iowa)  A  decree,  properly  entered, 
should  indicate  time,  place,  parties,  matters  in 
dispute,  and  result.— Cooley  v.  Distnut  Court  of 
Polk  County,  163  N.  W.  625. 

(C)  Conformitjr    to    Prooeas,    Plendlnsra, 
Proofs,  and  Terdlct  or  Flndlnica. 

e=>25^2)  (N.D.)  A  judgment  .izuJuding  inters 
est  as  damages  for  the  detention  of  a  debt  can- 
not exceed  the  sum  claimed  in  the  ad  damnum 
clause  of  the  complaint.— Steen  v.  Neva,  163  N. 
W.  272. 


V3£  SnrftT.  3UBCOBD,  A1T9  DOCK-  ' 
ETIKO. 

$=9278  (Iowa)  As  between  a  memorandum  on 
judge's  calendar  and  an  entry  in  record  book, 
latter  governs.— Cooley  v.  District  Court  of.Polk 
County,  163  N.  W.  626. 

«s>27d  (Iowa)  A  notation  on  judge's  calendar 
does  not  constitute  the  judgment  or  decree,  but 
is  ordinarily  a  mere  reminder  or  direction  to 
clerk  of  court  to  enter  same,  and  is  not  a  part 
of  record.— Coolev  v.  District  Court  of  Polk  Coun- 
ty, 1G3  N.  W.  625. 

.  VXH.  AMENDXaSNT.    OOBBEOTIOM. 
AND  BEVniW  IN  8A1CB  OOVBT. 

^=3307  (Iowa)  Where  a  judgment  entered  upon 
the  record  book  was  incomplete,  the  court  could 
order  the  correction  thereof. — Drake  v.  Brickner, 
163  N.  W.  597. 

rX.  OPENING  OR  VACATING. 

9=3346  (Neb.)  Judgment  obtained  in  a  foreign 
jurisdiction  will  be  voidable  where  judgment  of 
this  state  on  which  it  was  procured  is  set  aside 
and  final  judgment  entered  for  adverse  party. — 
Janous  V.  Columbus  SUte  Bank.  163  N.  W.  327. 
9=9392  (Iowa)  Public  policy  requires  clear  and 
satisfactory  proof  before  judgment  will  be  set 
aside  against  sheriff's  reAum  that  notice  of  suit 
was  duly  served.— McWiUlams  ▼.  Robertson,  163 
N.  W.  198. 

9=»392  (Neb.)  Where  testimony  of  officers  and 
persons  present  when  supposed  service  was  made 
shows  by  preponderance  of  evidence  that  no 
legal  service  was  made,  service  and  judgment 
wUl  be  set  aside  and  new  trial  ordered.— Janous 
r.  Columbus  State  Bank,  163  N.  W.  327. 

X.  EQUITABLE  BEUEF. 
(A)  nntnre  of  Remedy  and  Oronnda. 

®=>435  (Minn.)  An  action  in  equity  will  not 
lie  to  amend  probate  court's  decree  of  distdhu- 
tlon  where  there  is  no  frand  and  no  mistake 
other  than  an  erroneous  construction  of  the 
terms  of  a  will.— Robinson  ».  lliomson,  163  N. 
W.  786. 

(B)  Jnriadletlon  and  Proeeedtnsa. 

9=>46l(3)  (Minn.)  In  suit  to  amend  decree  of 
distribution  entered  by  probate  court,  findings  vt 
district  court  that  decree  was  deliberately  made 
without  inadvertence,  mistake,  or  clerical  error  , 
held  sustained  by  evidence. — Robinson  v.  Thom- 
son, 163  N.  W.  786. 

XX.  COIXATEBAX.  ATTACK. 

(A)  Jadarmenta   Impeachable  CollaterallT. 

9=»475  (Set.)  County  court  on  its  probate  side 
is  a  court  of  general  jurisdiction  whose  judg- 
ment in  settling  and  distributing  estates  of  dece- 
dents made  upon  due  notice  is  final,  and  can- 
not be  collaterally  attacked.— Fischer  v.  Skle- 
nar,  163  N.  W.  SBi. 

XIH.   MERGER  ANB  BAR  OF  CAUSES 

OF  ACTION  AND  BEFENSES. 

(A)   Jadarmenta  Operative  aa  Bar. 

9=570(3)  (Minn.)  Commencement  of  action 
for  damages  upon  a  complaint  not  stating  a 
cause  of  action  and  which  was  afterwards  dis- 
missed by  plaintiff  did  not  destroy  his  right  of 
action,  l^sed  on  rescission  of  contract,  to  recov- 
er money  paid  by  him  on  purchase  price  of  land. 
— Kremer  v.  Lewis,  163  N.  W.  732. 
®=s>570(5)  (Mich.)  Where  suit  was  dismissed  ab- 
solutely, dismissal  held  to  bar  a  subsequent  suit 
embodying  the  same  facts. — Dalton  v.  Mertz,  163 
N.  W.  912. 
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(9)   Cavse*  •(  Aetiom  ■»<  Befraaes  >l«i^- ' 
ed.  Barred,  «Mr  Conelnded. 

,^=>593  (Neb.)  Where  purchaser  in  his  action 
for  specific  performance  of  a  contract  to  sell 
land  accepted  credit  for  money  paid  on  the 
contract,  he  could  not  thereafter  maintain  an- 
other action  to  recover  further  damages  for 
breach  of  contract— Cunningham  t.  Lamb,  163 
N.  W.  149. 

ZrV.  CONCXilTSITEirBBS   OF   ADXUDI. 

CATION. 

(B)  Peraons  Conelnded. 

«P»668(1)  (Minn.)  Where  two  of  the  defendants 
were  the  only  appellants,  a- defendant,  not  serv- 
ed with  notice  of  appeal,  but  who  filed  a  brief 
aa  respondent  and  appeared  in  appellate  court, 
was  bound  by  result  reached.— Shraiberg  v. 
Hanson,  163  N.  W.  1032. 

$=3670  (N.D.)  Judgment  against  one  in  individ- 
ual capacity  is  not  bar  to  claim  asserted  by  him 
in  representative  capacity^  or  as  the  successor 
in  interest  to  corporation  which  was  ntit  pre- 
cluded by  original  judgment. — Murphy  v.  Wil- 
soa,  163  N.  W.  820.       . 

i$=»693  (Mich.)  Where  plaintltC  originallT  aaed 
on  verbal  contract  between  himself  and  defend- 
ant as  joint  purchasers  under  a  land  contract, 
having  made  an  assignment  to  defendant  abso- 
lute on  its  face,  for  which  he  alleged  defendant 
n^reed  to  hold  the  land  for  himself  and  'plain- 
tiS,  and  such  suit  was  dismissed  absolutely, 
plaintiff  and  his  wife  were  both  barred  in  a 
subsequent  suit  embodying  the  same  facts. — Dal- 
toD  V.  Mertz,  163  N.  W.  912. 

(O)   Hattera  Conoladed. 

«s>7l3@)  (N.D.)  Judgment  is  conclusive  t>f 
questions  actually  contested  and  determined, 
and  also  of  matters  necessarily  Involved,  and 
parties,  privies,  or  those  with  common  public 
interest  cannot  thereafter,  on  assignment  .of  new 
reasons  for  holding  act  invalid,  relltigate  ques- 
tion.—McHenry  County  V.  Brady,  163  N.  W. 
WO. 

«=>7I5(3)  (S.D.)  A  decree  setting  aside  an 
lieir's  conveyance  of  his  undivided  interest  in 
land  owned  by  the  deceased  judgment  debtor  on 
the  ground  that  such  conveyance  was  in  fraud 
of  the  judgment  creditor,  was  not  res  adjudicate 
on  the  question  of  the  existence  of  a  lien  in 
favor  of  the  creditor  on  the  entire  interest  in  the 
property.— Louder  v.  Hunter,  163  N.  W.  686. 
®=>725(1)  (Neb.)  Where  it  did  not  appear  from 
pleadings  and  proof  that  matter  determined  in 
former  action  was  essentially  involved  in  instant 
case,  trial  court  properly  refused  to  consider  for- 
mer decree  as  bar. — Miller  v.  MiUer,  163  N.  W. 
835. 

«=3>725(2)  (Iowa)  If  the  husband  deserted  the 
wife  and  she  maintained  bill  for  separate 
maintenance,  but  after  the  decree  therein  was 
rendered  a  ground  of  divorce  for.  two  years' 
desertion  was  completed  by  the  lapse  of  time, 
her  right  to  divorce  for  that  ground  was  not  ad- 
judicated in  the  first  trial.— Main  v.  Main,  163 
N.  W.  364. 

XV.   UEK. 

«=»753  (Iowa)  Code,  |  .3801,  making  judgments 
in  the  district  or  Supreme  Court  of  the  state  or 
in  the  federal  court,  liens  on  real  estate  for 
10  years  from  date  of  judgment,  held  not  a  stat- 
ute of  limitation  upon  a  right  of  action  which 
may  be  of  no  avail  as  against  sovereign  author- 
ity of  state.— Payette  v.  Marshall  County,  163 
N.  W.  592. 

4=9754  (Iowa)  In  ^he  absence  of  statute  there- 
for a,  personal  judgment  at  law  is  never  a  lien 
upon  the  defendant's  property  without  levy  of 
execution,  and  when  such  statute  exists  the  lien 
jso-jprovided  for  is  measured  and  controlled  by 
its  terms.— Payette  v.  Marahali  County,  163  N. 
W.  692. 


«S3>782  (Nelr.)  Prapadiy  ot.  dittetdant,  not  ex- 
empt, acquired  after  Judgment  tendered  against 
Imn,  may  be  sold  upon  execution' to  satisfy  Jnd^ 
ment.-Miller  v.  MiUet,  163  N.  W.  336. 
«=s>7»7  (Iowa)  Under  Code,  I  3S01,  heU,  that 
judgment  imposing  a  fine  for  maintaining  a  Iiq<- 
uor  nuisance  did  not  become  a  lien  on  property 
of  person  convicted  acquired  by  him  20  yeavi 
after  date  of  judgment,  and  bucn  pr(H>erty  is  not 
subject  to  a  lien  tiiereof  in  favor  of  either  the 
state  or  county.— Payette  v.  Marshall  County, 
163  N.  W.  5Ee. 

xvm.  ASsxomcEint. 

®s>850  (Iowa)  A  petition  pleading  rendition 
and  assignmeat  of  judgment  shown  by  court 
records  which  by  reference  are  made  part  of 
the  petition  states  facts  prima  facie  establish- 
ing the  judgment  and  assignment.— Tewksbury 
V.  Title  Guaranty  &  Surety  Co.  of  Scranton, 
Pa.,  163  N.  W.  436. 

XX.  PATKEinVSAXUX'AOTXOir, 
C£R,  ARP  SXSOBABGE. 

4=>89l  (Neb.)  Where  plaintiff  recovers  more 
than  <me  judgment  for  same  injury  against  per- 
sons jointly  and  severally  liable,  his  acceptance 
of  satisfaction  of  any  judgment  is  satisfacticm 
of  all,  except  costs,  and  bar  to  any  oOx&c  ac- 
tion for  same  cause. — Irwin  v.  Jetter  Brewing 
Co.  of  South  Omaha,  163  N.  W.  470. 


AOTIOirS  ON  JUDGMENTS. 

(B)  Forelacn  JTadarmemta. 

@=>942  (Iowa)  In  action  on  judgment  of  an- 
other state,  the  burden  of  proof  by  satisftictory 
evidence  is  upon  those  asserting  that  an  attor- 
ney, recited  in  the  record  to  have  appeared, 
did  not  do  so.— Fuehr  v.  Kwert  &  Richter  Sis- 
press  &  Steerage  Co.,  163  N.  W.  347. 

XXU.   PLEASING  AND  EVIDENCE  Of 

jroDGMEirr  as  estopfex. 

OB  DEFENSE. 

€=9951(2)  (Iowa)  One  claiming  a  matter  to  be 
res  judicata  has  the  burden  of  showinc  it.— 
McLarand  v.  Daut,  163  N.  W.  401. 
«=s>95l(4)  (Neb.)  Evidence  held  to  sho>w  defend- 
ant attorneys  were  the  owners  of  a  judgment  on 
a  note  in  favor  of  another  defendant  against 
the  i^intiff,  and  which  was  sought  to  be  off- 
set against  plaintiS's  judgment  against  that  de- 
fendant—VanderUp  V.  Barnes,  163  N.  W.  86& 

JUDICIAL  NOTICE 

See  Criminal  Law,  «=9804 ;  EMdenee,  ^saSSO. 

JUDICIAL  SALES. 

See  Execution,  $33222-!^;  Executors  and 
Administrators,  €=>367 ;  Mortgages,  4=9528, 
636. 

JURISDICTION. 

See  Appearance;  Courts:  Criminal  Law,  4=> 
90,  207 ;  Divorce,  «s362-124 ;  Elections,  <3=> 
275 ;  Judgment,  «so475. 

JURY. 

See  Appeal  and  Error,  4=3217;  Compromise 
and  Settlement,  4=324;  Criminal  Law,  4=s> 
736-763,  776-823,  858,  864.  925,  1166%: 
Grand  Jury;    Trial,  <&=»139-lTr. 

n.   RIGHT  TO  TBIAX  BT  JtmT. 

4=>I9(1)  (Minn.)  A  party  to  an  election  contest 
based  on  violation  of  the  Corrupt  Practicea  Act, 
and  which  may  result  in  an  annulment  of  the 
election,  is  not  entitled  to  a  jury  trial  of  tht 
issue  of.  fact  un«ter  Const,  art  1,  {  4. — Hawle) 
V.  Wallace.  163  N.  W.  127..     . 
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V.  ooBoagpaiwry  of  nn|0SAi  okazi- 
XiEiraes.  Aim  objections. 

^s»ltOfll)  (Mich.)  Wbere  venireman  was  lean- 
ed for  caiue  by  defendant  after  plaintiff  had 
aaked  him  erroneous  question,  error. -if  any.  waa 
waived.— Snyder  y.  lUthisoo,  168  N.  W.  104. 
«=s>l36(2)  (Mich.)  The  sole  isane  being  will  or 
BO  wiD,  the  parties  proponent  and  the  parties 
contestant  are  entitled  to  but  four  peremptory 
challenges.— In  re  Walsh's  Estate,  163  N.  W. 
70. 

JUSTICES  OF  THE  PEACL 

See  Criminal  Law,  «=b90. 

V.  BEVIEW  OX*  PROOEEDINOa. 

(A)   Appeal  and  Brror. 

<e=>l64a)  aowa)  Under  Code,  8S  4&72,  4574,  it 
is  the  duty  of  the  justice  of  the  peace  on  writ 
of  error  to  certify  the  evidence  in  the  affidavit 
for  the  writ  to  the  best  of  his  recollection, 
though  he  did  not  make  a  record  of  the  evidence 
on  the  trial.— Rothert  v.  Chicago,  B.  L  &  P. 
Ey.  Co.,  163  N.  W.  225. 

(B)  Certiorari. . 

«=>208(5)  (Mich.)  Where  return  on  certiorari 
showed  that  there  was  sufficient  testimony  be- 
fore justice  to  raise  (question  of  negligence,  and 
that  he  had  passed  upon-  such  question,  his  de- 
termination cannot  be  reviewed  on  claim  of  de- 
fendant that  there  ia  no  evidence  of  negligence. 
—Massachusetts  Bondinc  &  Ins.  Co.  t.  Park, 
163  N.  W.  8»1. 

JUSTIFICATION. 

See  Libel  and  Slander,  «s»110. 

JUVENILE  DELINQUENTS. 

See  Infants,  «S316. 

KITING  NOTES. 

See  Corporations,  4=9312. 

LACHES. 

See  Corporations,  4s»264. 

LANDLORD  AND  TENANT. 

See  Fixtures,  «=>35 ;  Fraud,  «=9ll,  22,  31,  69. 

m.  LANDI.OIUVS  TITLE  AHD  BE- 
.  VBBSIOir. 

(B)  Batoppel  ot  Tenant. 

«s»62(3)  (Minn.)  The  taking  of  a  writing  pur- 
porting to  be  a  lease  was  open  to  explanation, 
and  did  not  estop  the  lessee  from  claiming  a 

{trior  executed  parol  gift  of  the  land  by  the 
andlord.— Drager  v.  Seegert,  163  N.  W.  766. 
e=>83(6)  (Mich.)  In  action  by  life  tenant's  ad- 
ministrator to  collect  rent  accruing  after  life 
tenant's  death,  defendant  tenant  may  introduce 
a  deed  restricting  decedent's  interest  in  prop- 
erty to  a  life  estate  to  show  that  life  tenant's 
title  bad  expired.— Harrington  v.  Shddon,  163 
N.  W.  64. 

VI.   TENANCIES  AT  WILL  AND  AT 
SUFFERANCE. 

«=»!  19(1)  (Mich.)  On  death  of  a  life  tenant,  his 
lessee  becomes  a  tenant  by  sufferance  of  the  re- 
versioner.— Harrington  v.  Sheldon,  163  N.  W. 
64. 

Vn.  PREMISES,  ANI>  ENJOTBIENT 
AMD  USE  THEREOF. 


(B)   Po 


•BafitTin^t,    amA  Use. 


4=>l30(lj  (Iowa)  One  leasing  realty  for  vtipn- 
lated  term  at  a  nxed  rental  impliedly  covenanto 


for  -quiet  eojoymeok,  and  tmster  by  the  P^ra- 
monnt  title  bolder  is  a  breach. — Cohen  t.  Hay- 
den,  163  N.  W.  288. 

«s»l30(2)  (Iow«)  One  leaaisg  realty  for  tttinc 
lated  term  at  a  nxed  rental  impliedly  covenants 
for  quiet  eujojiment^  and  ouster  by  the  para^ 
mount  title  bolder  is  a  breach. — Cohen  v.  Hay- 
den,  163  N.  W.  238. 

4=>I4I  (Mich.)  As  a  general  rule  the  tenant  is 
not  bound  to  follow  its  property  wrongfully  re- 
moved by  the  landlord.— Waverly  Park  Amuse- 
ment Co.  V.  Midiig&n  United  Traction  Co.,  163 
N.  W.  919. 

-    (S)  Repairs,  Insurance,  aafl  ImproTe- 
meata. 

4=3 1 52(3)  (Minn.)  A  landlord's  agreement  to. 
repair  an  appliance  cannot  tie  construed  as  an 
agreement  to  install  a  new  one. — Warren  v. 
Hodges,  163  N.  W.  739. 

4=>I54(4)  (Minn.)  The  measure  of  damages  to 
a  tenant  for  landlord's  breach  of  an  agreement 
to  repair  is  the  diminished  rental  value  of  the 
l»uilding  by  reason  of  the  failure  to  repair. — 
Warren  v.  Hodges,  163  N.  W.  789. 

VXn.  RENT   AND  ADVANCES. 

(A)  RlKhts  and  Llabllitlea. 

4=>I87(1)  (Minn.)  A  tenant  most  surrender 
possession  if  he  would  avoid  payment  of  rent  by 
reason  of  untenantable  character  of  the  build- 
ing.—Wcrten  V.  Hodges,  163  N.  W.  739. 

(B>  Aetiona. 

^»223(9  (Iowa)  One  induced  by  fraudulent 
r^reaentatioiis  to  take  a  lease  of  a  farm,  may 
coonterdaim  therefor  when  sued  for  the  rent.— 
Franks  v.  Kelsheimer,  163  N.  W.  239. 
«=»229(12)  (Iowa)  Where  constable  looklnf: 
through  windows  of  vacant  house  saw  inside 
property  be  desired  to  attach  and  tacked  notices 
of  attachment  levy  on  doors  of  house,  there  was 
no  valid  levy  of  landlord's  writ  of  attachment.— 
Guthrie  V.  Winters,  163  N.  W.  208. 
4=>229(14)  (Iowa)  In  landlord's  attachment  for 
rent,  chattel  mortgagees  claiming  their  liens 
were  recorded  before  landlord's  levy  may  inter- 
(wne  under  Code  1897,  {  2906.- (Juthrie  v.  Win-- 
ters.  163  N.  W.  208. 

tX.  RE-ENTRY  AND  RECOVERY  OF 
POSSESSION  BY  LANDLORD. 

4=>277(4)  (Mich.)  Taking  of  summary  proceed- 
ings by  plaintiff  landlord  and  judgment  thereon 
amounted  in  legal  eSect  to  a  re-entry  on  plain- 
tiff's part,'  under  Oomp.  Laws  1897,  H  9714- 
97*25.— Brown  v.  Brown,  163  N.  W.  166. 
4s>290(3)  (Minn.)  Breach  of  agreement  by 
landlord  to  repair  is  not  a  defense  to  unlawful 
detainer  proceedings  brought  because  of  non- 
payment of  rent.— Warren  v.  Hodges,  168  N.W. 
739. 


LAND  OFFICE. 

See  Public  Lauds,  4=3l06. 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  «=»407,  811;    False  Pre- 
tenses. .  ■ 

I.  OFFENSES    AND   RESPONSIBIxirrr 
THEREFOR.. 

4=>3(4)  (N&.)  A  felonious  intent  to  ccmvert  the 
stolen  property  to  the  defendant's  own  tne  is  a 
necessary  element  of  Jarceny. — Cheney  v.  State, 
163  N.  W.  804. 
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n.  PAOSECUTIOV  Ain>  PUNISH- 

MEKT. 
(B)   BTtden^e. 

^=>4I  (Neb.)  To  convict  defendant  of  cattle 
stealinj;  the  state  must  show  beyond  a  reasonable 
doubt  that  he  participated  in  the  larcenous  talc- 
ing with  intent  to  convert  property  to  his  own 
use.— Cheney  v.  State,  163  N.  W.  804. 
^=»S5  (Mich.)  Evidence  held  sufficient  to  sup- 
port conviction  for  larceny  of  a  companion  of 
the  person  who  must  have  done  the  taking. — 
People  V.  Smith,  163  N.  W.  37. 
4=»55  (Neb.)  Evidence  held  insufficient  to  sus- 
tain a  conviction  of  cattle  stealing. — Cheney  v. 
State,  163  N-  W.  804. 

^=>55  (S.D.)  In  a  prosecution  for  horse  theft, 
evidence  held  to  sustain  a  verdict  of  guilty.—r 
State  V.  Guffey,  163  N.  W.  679. 
^=357  (Minn.)  In  a  prosecution  for  the  larceny 
of  an  automobile,  evidence  of  an  intent  to  steal 
held  sufficient  to  warrant  conviction. — State  v. 
Madden,  163  N.  W.  507. 

^;^2(1)  (Minn.)  Evidence  in  prosecution  for 
the  larceny  of  an  automobile  held  to  show  de- 
fendant's asportation  and  control  sufficient  to 
sustain  a  conviction.— State  v.  Madden,  163  N. 
W.  507. 

€=>64(1)  (S.D.)  Evidence  that  accused  had  one 
of  two  horses  he  was  charged  with  stealing  in 
his  possession  for  about  36  hours  some  four 
m<»tb8  after  alleged  theft  for  claimed  purpose 
of  securing  an  advertised  reward,  which,  how- 
ever, related  to  another  animal,  held  not  to  sus- 
tain a  larceny  conviction. — State  t.  Crago,  163 
N.  W.  561. 

95»64(6)  (S.D.)  Possession  of  recently  stoleu 
property  is  circumstance  from  which  guilt  may 
be  inferred,  though  such  inference  may  be  re- 
butted by  evidence  which  might  reasonably  ex- 
plain such  possession,  and  it  is  only  when  ac- 
cused  attempts  an  explanation  that  character 
and  effect  of  matters  offered  as  explanatory  raise 
a  question  as  to  their  reasonableness  and  suffix 
ciency  to  rebut  Inference  from  recent  possession. 
—State  V.  Guffey,  163  N.  W.  679. 

(O)  Trial  and  ReTtevr. 

<8s»77(l)  (S.D.)  In  a  prosecution  for  horse  theft, 
court  properly  instructed  jury  that  lapse  of 
time  between  taking  of  property  and  time  of  de- 
fendant's possession  should  be  considered  in  de- 
termining weight  to  be  given  to  fact  of  posses- 
sion of  horses  by  defendant. — State  v.  Guffey, 
168  N.  W.  679. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «=»1096,  1099;    Courts, 

*"      LAW  OF  THE  ROAD. 

See  Highways,  <8s»181,  184. 

LEADING  QUESTIONS. 

'  See  Witnesses,  ®=»240. 

LEASE. 

See  Landlord  and  Tenant;    Life  Estates,  $s» 

LEAVE  OF  COURT. 

See  Pleading,  «=23e,  237. 

LETTERS. 

1^  Evidence,  ^=3378. 

LETTERS  PATENT. 

See  Public  Lands,  «=>ll6. 

LEVY. 

Se^  Execution  <8=3ll3-142. 


LIBEL  AND  SLANDER. 

n.  PBIVHJSOEB    OOBOCITinCATIOITS. 
AHp  MAUCE  THEBEHr. 

«=s>48(2)  (Miich.)  A  grand  jury  having  no  an- 
tho*ity  to  make  a  report  not  followed  by  indict- 
ment, reflecting  on  an  official,  it  is  not  priTi- 
leged,  even  quallfiedly,  as  regards  liability  <^ 
the  members,  for  libeL— Bennett  t.  StockweD, 
168  N.  W.  482. 

€=^50  (Mich.)  Report  of  a  grand  jury  not  be- 
ing privileged,  good  faith  of  the  members  is  not 
a  bar  ^to  acnon  for  libel,  but  bears  only  on 
mitigation  of  damages. — Bennett  v.  StockwelL 
163  N.  W.  482. 

IV,   AGTIOH8. 

(O  BTldeiioe. 

^=slOt(l)  (Mich.)  In  an  action  for  Ifbel  the  law 
presumes  that  the  character  of  plaintiff  is  good 
until  attacked. — Cyrowski  v.  Polish  American 
Pub.  Co..  163  N.  W.  58. 

®=»I04(1)  (Mich.)  Testimonjr  of  third  -  persons 
who  advised  defendant  in  libel  action  to  ques- 
tion plaintiff  before  publishing  article  was  ad- 
missible.—Cyrowiki  T.  Polish  American  Pub. 
Co.,  163  N.  W.  58. 

^=9107(1)  (Mich.)  In  action  for  publicatisn  of 
an  article  libelous  per  se,  physidan's  testimony 
that  sleeplessness,  physical  suffering,  etc..  wouU 
result  from  mental  anguish  was  admissible,  not 
to  show  physical  suffering  as  element  of  damage, 
but  to  show,  severity  of  mei^al  suffering. — Cy- 
rowskiv.  Polish  American  Pub.  Co.,  163  N.  W. 
58. 

Testimony  coacemlng  plaintiff's  early  life  and 
training  was  admissible  in  action  for  libeL — Id. 
«=>I07(2)  (Mich.)  Where  declaration  for  Ubel 
alleged  that  plaintiff  was  brought  into  disrepute, 
statemqnta  of  third  persons  not  witnesses  re- 
garding plaintiff  were  admissible.— Cyrowski  v, 
Polish  American  Pub.  Co.,  163  N.  W.  5§. 
ig=>IIO(3)  (Midi.)  Proof  of  plainHrs  good  rep- 
utation previous  to  publication  of  libel  was  prop- 
er where  a  plea  of  justification  had  been  filed. — 
Cyrowski  t.  Polish  American  Pub.  Co..  163  N. 
W.  58. 

(S=3|I2(1)  (Mich.)  That  all  the  members  of  a 
grand  jury  were  present  and  apparently  acqui- 
escing when  an  unauthorized  libelous  report  was 
made  in  open  court  by  the  foreman,  is  prima 
fade  evidence  that  all  acted  in  or  acquiesced 
in  its  publication. — Bennett  t.  Stockwell,  163 
N.  W.  482. 

(D)  Daai«««». 

®=3 1 1 9  (Mich.)  Mental  anguish  and  suffering  is 
a  proper  element  of  damage  in  an  action  for  li- 
bel.—Cyrowski  V.  Polish  American  Pub.  Co.,  163 
N.  W.  58. 

No  recovery  can  be  had  for  physical  illness  or 
ailments  resulting  from  libel  complained  of. — Id. 
«=>I2I(1)  (Mich.)  Judgment  of  $5,000  for  at- 
torney's loss  of  business  and  of  $5,000  for  in- 
jured feelings  resulting  from  Ubelous  publica- 
tion held  not  excessive. — Cyrowski  t.  Polish 
American  Pub.  Co.,  163  N.  W.  58. 

(B)   Trial,  Jndarment,  and  Review. 

9=>I23(1)  (Mich.J  In  action  for  libel,  court  was 
justified  in  submitting  to  jury  liability  of  man- 
ager of  newspaper.— Cyrowski  v.  Polish  Ameri- 
can Pub.  Co..  163  N.  W.  58. 
«S3|23(9)  (Mich.)  Where  defendant  failed  to 
prove  defense  of  justification  to  publication  of 
article  libelous  per  se,  court  was  justified  in 
submitting  sole  issue  of  damages.— Cyrowski  v. 
Polish  American  Pub.  Co.,  168  N.  W.  68, 

LICENSES. 

See  Commerce,  ^=>B7:  Electricity;  Intoxicat- 
ing Liquors,  €=388,  106 ;  Physicians  and  Sur- 
geons, «s>>5 :  Railroads,  «=>11& 
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LIENS.  I 

See  Attorney  and  Client,  «=17&-192;  Bail- 
ment, «=5>18;  Chattel  Mortgages,  «=138; 
Jndgment,  ^=>758-707 ;  Mechanics'  Liens; 
Tenancy  in  Common,  ®=»44. 

«=>I4  (N.D.>  Under  Gomp.  Laws  1913,  {  10248. 
making  it  oSense  for  any  person  to  willfully 
destroy,  conceal,  or  remove  personalty  npon 
which  there  is  known  to  him  to  be  existing  lien, 
word  "willfully"  means  not  only  intentionally, 
but  with  evil  intent.— Rboads  v.  First  Mat. 
Bank,  163  N.  W.  1046. 

LIFE  ESTATES. 

See  Deeds,  «s>>129 ;  Dower ;  Landlord  and  Tan- 
ant,  «=»119. 

«=>8  (Neb.)  Possession  of  a  life  tenant  is  not 
adverse  to  remaindermen,  unless  the  latter  bad 
knowledge  that  life  tenant  claims  estate  in  bis 
own  right.— CrisweU  v.  Criswell,  168  N.  W.  302. 
«=9l8  (Iowa)  As  between  a  life  tenant  and  the 
remainderman,  the  obligation  to  pay  taxes  levied 
rests  primarily  upon  tne  life  tenant. — Oates  v. 
Wirth,  168  N.  W.  215. 

Under  Code  1897,  {|  1303,  1352,  the  listing  by 
the  assessor  is  not  the  imposition  of  a  burden, 
and  so  a  life  tenant  is  not  liable  for  taxes  mere- 
ly assessed,  but  not  levied,  until  after  termina- 
tion of  the  life  tenancy. — Id. 
«=325  (Mich.)  A  life  tenant's  death  terminates 
a  lease  of  property  in  which  he  had  only  a  life 
interest.— Harrington  v.  Sheldon,  168  N.  W.  64. 

The  lessee  of  a  life  tenant  is  charged,  with 
notice  of  his  landlord's  title,  especially  where 
it  is  a  matter  of  record. — Id. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Bills  and  Kotea,  4s> 
.94;    Cancellation  of  Instruments,  «=»84. 

I.  STATUTES  OF  XJMXTATION. 

(A)  NAtnre,  Validity,  mud  Coaatraetloa  In 
General. 

«=»  1 1  (1)  (Iowa)  Where  state  is  party  to  a  case 
iA  representative  capacity  and  not  in  exercise  of 
its  sovereignty,  its  exemption  from  statute  of 
limitation  is  not  effectnal. — Payette  v.  Marshall 
County,  163  N.  W.  592. 

^=»  1 1  (2)  (Iowa)  Where  a  county  is  seeking  en- 
forcement of  judgments  not  for  use  or  benefit  of 
state  or  general  public,  but  solely  in  its  own 
interest,  statute  of  limitations  applies  as  if  ac- 
tion were  brought  by  an  individual.- Payette  v. 
Marshall  County.  1«3  N.  W.  592. 

n.  COMFUTATIOIT  OF  FERIOS  OF 
I.IMrrATION. 

(A)  Aeernal  of  Rtirltt  of  Action  or  De- 
fenae. 

46s»43  (Wis.)  Limitations  do  not  begin  to  rnn 
until  a  cause  of  action  accrues. — Kellogg  v.  Mor- 
rison. 163  N.  W.  261. 

^=3>46(6)  (Minn.)  The  agreement  being  that 
son's  services  should  not  be  paid  for  until  fa- 
ther's death,  limitations  did  not  begin  to  run 
until  that  event.— In  re  Wagner's  Estate,  163 
N.  W.  £75. 

^s>47(3)  (Wis.)  Where  an  executor  made  a  par- 
tial settlement  in  1884  and  another  in  1894, 
his  liability  continued  until  the  estate  was  fully 
administered,  and  his  sureties  could  not  escape 
liability  on  the  ground  that  the  action  was  bar- 
red by  limitation  until  10  years  after  final  set- 
tlement.—KeUogg  V.  Morrison,  163  N.  W.  261. 

(P)   Ivnoranoe,  Mistake,  Trnst,  Fraad,  and 
Coneealntent  of  Came  of  Action. 

ie=>IOO(7)  (Mich.)  Statute  of  limitations  held 
not  to  commence  to  run  against  the  owner  of 


sheep  ontn  she  learned'  of  deception  of  ber 
agent  and  his  conversion  of  the  sheep. — Miller 
r.  Young,  163  N.  W.  27. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  <3=>169,  163,  21& 

LIQUOR  SELLING. 

See  IntozlqatinK  Liquors. 

LIVE  STOCK. 

See  Animals;   Carriers,  «=>218,  228. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  9=914. 


LOTTERIES. 


See  Sales,  <S=»53. 


PROHXBITXON. 

Ann.    St.    1912,    f 


I.  BEOVLATIOV  AXD 

«=»3  (Mich.)  Under  How. 
14856,  an  agreement  between  a  furniture  deal- 
er and  a  customer  providing  for  formation  of  a 
club  members  of  which  were  to  conduct  a  draw- 
ing, and  successful  one  to  obtain  an  article  ior 
less  than  its  value,  lield  illegal  and  a  gambling 
contract.— La  France  v.  Cullen,  163  N.  W.  101. 

LUNATICS. 

See  Insane  Persons. 

MAINTENANCE 

See  Champerty  and  Maintenance. 

MALICIOUS  PROSECUTION. 

V.  AOnONS. 

@=339  (Iowa)  There  is  a  tendency  t»  liberally 
construe  actions  as  interfering  with  property 
in  order  to  avoid  a  denial  of  a  right  to  a  suit 
for  malicious  prosecution. — Peterson  v.  Peregoy 
&  Moore  Co.,  163  N.  W.  224. 
<S=s4l  (Iowa)  Where  a  bankruptcy  petition 
against  a  firm  named  plaintiff  as  a  partner,  but 
no  property  belonging  to  him  was  seized  or 
threatened  with  seizure,  he  could  not  maintain 
action  for  malicious  prosecution. — Peterson  v. 
Peregoy  &  Moore  Co.,  163  N.  W.  224. 
iS=»6l  (N.D.)  Under  Comp.  Laws  1913,  i  10609, 
specifying  that  committing  magistrate  snail  in- 
dorse upon  complaint  that  aceosed  is  disehar^ 
for  want  of  sufficient  cause  to  believe,  a  different 
record  of  discharge  than  that  provided  is  inad- 
missible in  action  for  malicions  prosecution.— 
Rboads  v.  First  Nat  Bank,  163.  N.  W.  1046. 

MALPRACTICE. 

See  Physicians  and  Surgeons,  ®=>1& 

MANDAMUS. 

II.  SUBJECTS   AITD   PUKPOSES   OF 
BELIEF. 

(A)   Acta   and  Froceedlnara    of  Conrta, 
Jad«e«,  and  Jndlelal  Oflloera. 

9=953  (Mich.)  Mandamus  wiU  issue  to  compel 
vacation  of  void  order  of  circuit  court  setting 
aside  default  after  expiration  of  six  months 
from  entry  of  default.— Cook  v.  Hally,  163  N. 
W.  481. 

<^=>54  (Mich.)  Wife  in  suit  for  divorce  wherein 
judgment  was  erroneously  entered  in  record  of 
prior  suit  which  had  been  dismissed,  held  not 
entitled  to  mandamus  to  compel  attachment  for 
alimony  granted  to  issue. — Dwyer  v.  Mandell, 
163  N.  W.  928. 
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(D)  Acts  umA  Proceedlnira   of  Pablt«    Ofll- 
een  mnd  BoKrdii  and  MnntdpalltleB. 

95»74(S)  (N.D.)  Mandamus  will  not  Utsne  to 
compel  secretary  of  state  to  file  nomination  cer- 
tificate for  special  election  after  expiration  of 
time,  and  change  ballot,  giving  choice  of  posi- 
tion to  candidate  having  two  subsequent  nomina- 
tions, after  time  for  exercise  of  option  had  ex- 
pired.—State  y.  Hall,  163  N.  W.  1065. 

m.  JURISDICTION.      PROCEEBINOS, 

^=9l72  (Mich.)  In  mandamus  to  s^t  aside.order 
of  recorder's  court  restraining  erection  of  build- 
ing pending  suit  involving  violation  of  Detroit 
Building  Code,  court  could  not  consider  wheth- 
er department  of  buildings  had  acted  properly. 
— Adler  t.  CkMinoUy,  163  N.  W.  689. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

See  Contracts,  4b»111;  Divorce;  Husband  and 
Wife. 

«=>22  (Mich.)  Plaintiff  and  defendant  by  living 
together,  etc.,  held  to  have  consummated  a  valid 
common-law  marriage. — Severance  v.  Severance, 
163  N.  W.  924. 

MARRIAGE  SETTLEMENTS. 

See  Hueband  and  Wife,  «=934. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT, 

See  Negligence,  «=3l36. 

I.   THE  REXATtOir. 
(A)  Oraatlon  and   Bxiateaoe. 

^=>3(2)  (Iowa)  Where  contract  to  employ  fa- 
tiier,  mother,  and  son  provided  for  home  for  fam- 
ily, reasonably  considerate  treatment  of  each 
member  by  employer  was  implied  obligation. — 
Murphy  v.  Williamson,  163  N.  W.  211. 

(B)  Statntorr  Resvlatlon. 

®=>l6'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=3  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

U.  SERVICES    AMD    OOMPEKSATIOM. 
(A)  Performance  ot  Service*. 

4=»6S  (Iowa)  In  action  for  breach  of  contract 
that  defendant,  his  wife  and  son,  should  work 
for  plaintiff  for  ten  years,  evidence  held  suffi- 
cient to  sqatain  finding  that  plaintiff's  conduct 
amounted  to  breach  of  contract  justifying  aban- 
donment by  defendant. — Murpliy  v.  Williamson, 
16.S  N.  W.  211. 

.Contract  of  employment  of  defendant,  his  wife 
and  son,  for  ten  years  for  $40  per  month,  pay- 
ment of  $20  per  month  to  be  deferred  until  end 
of  >  period  held  an  entirety,  so  that  defendant 
employe,  in  employer's  action  for  breach  of 
contract,  >could  show  fair  market  value  of  serv- 
ices rendered  by  him  in  support  of  his  counter- 
<daim  for  employer's  breach. — Id. 

In  employer's  action  against  employ6  for 
breach  of  contract  of  employment,  employe's 
evidence  of  quantum  meruit,  responsive  to  em- 
ployer's evidence  in  support  of  his  own  daiOi 
for  damageSj  was  relevant  and  material,  despite 
any  insufficiency  in  defendant's  counterclaim. 
-Id, 

In  employer's  action  against  employ^  for 
breAcb.  of  contract  wherein  employe  counter- 
claimed  fw  e>npl97«T>  breach,  and  pleaded  thtit 


services  rendered  by  Mm  were  rendered  under 
contract,  allegation  did  not  forbid  proof  of 
quantum  meruit  aa  basis  of  damages.- Id. 

m.  icASTERns  i<iABii.xTr  fob  xx- 

JURIBS  -TO   SERVANT. 
(A)  Hat«jre  and  Extent  In  General. 

<=»87'/4.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  hav« 
made  a  new  subdivision,  consisting  of  @=3  num- 
ber, sections  346-420,  at  the  end  ot  this  topic, 
where  the  matter  in  tMs  and  future  index  di- 
gests will  be  found. 

(B)   Tools,  naelitnery,  Appllaneea,  and 
Places  tor  'Work. 

e=3lOI.  (02(1)  (Neb.)  Employer  must  furnish 
employe  with  reasonably  safe  place  to  work  and 
reasonably  safe  tools  and  appUanoee,  and  for 
injury  by  his  failure  to  do  so  ia  liable,  unlew 
employ^  was  negligent  or  assumed  the  risk. — 
Poos  V.  Fred  Krug  Brewing  Ca,  163  N.  W. 
840. 

«=»IOIi  102^6)  (Neb.)  An  employer  performs  hia 
duty  when  he  furnishes  places  and  appliances 
which  are  safe  when  used  in  the  usual  and 
proper  way. — Poos  v.  BYed  Krug  Brewing  Coi^ 
163  N.  W.  840. 

<$=>I03(1)  (Neb.)  Where  place  of  work  and  totds 
and  appliances  are  unsafe,  an  employer  most 
make  them  safe,  and  cannot  delegate  such  duty 
to  another.— Poos  v.  Fred  Krug  Brewing  Co., 
168  N.  W.  840. 

^=9J1I(1)  (Minn.)  To  recover  for  injury  ari*- 
ing  from  a  defective  coupler,  it  is  not  material 
that  the  employ^  did  not  receive  the  injury  in 
attempting  to  make  a  coupling.— Clapper  t. 
Dickinson,  163  N.  W.  752. 
$=»!  18(5)  (Iowa)  A  coal  miner  has  the  duty  of 
inspecting  and  timbering  his  own  room,  but  not 
the  entry,  though  he  must  pass  through  it  to 
reach  his  room,  and  althoagh  he  is  required  to 
exercise  reasoi^able  care  for  his  own  safety  at 
all  times  and  places.— Ahlson  v.  High  Bridge 
Coal  Co..  163  N.  W.  219. 

(E)  Fellovr  Servants. 

(3=3 1 77  (N^.)  Where  "the  nature  of  the  act  la 
question,"  diows  that  accident  was  due  to  neg- 
ligence of  a  fellow  servant,  and  not  to  defect 
in  place  of  work  or  tools,  etc.,  employer  is  not 
liable.— Poos  v.  Fred  Krug  Brewing  Co.,  163  N. 
W.  840. 

Where  place  of  work  and  tools  and  appliances 
are  reasonably  safe,  employer  is  not  liable  for 
misuse  of  appliances  by  fellow  employ^  employed 
with  reasonable  care  as  to  his  fitness. — Id. 

An  employer  is  not  liable  for  anything  that 
he  could  not  avoid  by  foresight  and  cdre,  such 
as  the  negligence  of  a  competent  employe. — Id. 
«=>I92(1)  (Wis.)  To  constitute  two  employes 
"fellow  servants,"  they  must  have  a  common 
employer  and  be  engaged  in  like  services. — 
Brienen  v.  Wisconsin  Pablic  Service  Oo_  163 
N.  W.  182. 

(F)  Rlalca  Aasnased  br  Serraat. 

<8=>204a)  (Mich.)  Under  the  federal  Eteplogr- 
ers'  Liability  Act,  an  employe  a!<sumes  the  or- 
dinary and  usual  risks  incident  to  his  en^loy- 
ment. — Chapman  v.  Ann  Arbor  R.  Co.,  X(»  N; 
W.  107. 

Plaintiff  employed  in  unloading  bridge  tim- 
bers from  a  car  assumed  the  risk  under  the  fed- 
eral Kmployers'  Inability  Act  that  without  neg- 
ligence of  his  coemploy^B  the  timbers  might  es- 
cape from  their  control. — Id. 
«s>204(3)  (Wis.)  Under  federal  statute,  conduc- 
tor attempting  to  uncouple  cars  to  make  flying 
switch  7teld  not  to  assume  risk  of  engineer's  neg- 
ligence.—Reul  V.  Wisconsin  Northwestern  By. 
Co.,  163  N,  W.  189. 

<&=>2I7(20)  (S.D.)  If  injury  from  escaping 
:«t«aiQ .  «9vid  ressonilbly  ba  anticiiMted  .from  a 
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leaky  yalve  is  a-raUroad  engine,  plaintiff  em- 
p]o]r6  asaumecl  riak  incident  to  sucli  detect 
where  he  used  entrine  Imowing  ita  condition 
and  that  it  could  not  be  remedied  until  engine 
reached  another  point-— Lee  ▼.  Oreat  Northern 
By.  Co.,  163  N.  W.  660. 
«=>220(9)  (Neb.)  In  employe's  action  for  in- 
Jury,  where  dennse  was  that  unnsnal  danger 
was  plain,  and  that  employ^  aaaumed  the  risk, 
.but  it  appeared  that  he  protested  and  was  per- 
emptorily ordered  to  perform  it,  there  was  a 
.waiver  of  the  defense.— Stuck  ▼.  Johnaon,  163  N. 
-W.  800. 

(G)  CoBtrtbatovr  KesllKcnee  of  Sevrant. 

«=»228(2)  (Minn.)  An  interstate  carrier  ie  lia- 
ble to  an  injured  employe,  regardleaa  of  his  po- 
sition when  injured,  when  carrier's  failure  to 
comply  with  federal  Safety  Appliance  Act  was 
proximate  cause  of  injury.— Clapper  t.  Dickin- 
son, 163  N.  W.  782. 

(H)  Aotlvsa. 

4s>250%.  Owing  to  the  great  increase  of  mat- 
ter heretofMe  dasriflcd  to  this  section,  we  have 
made  a  new  aabdivision,  consisting  of  4>=>  num- 
ber aectiona  346-420^  at  the  end  of  this  topic, 
'Where  the  matter  in  this  and  future  index  di- 
-gceta  will  be  found. 

«=>256(1)  (Mich.)  In  servant's  action  for  in- 
juries, declaration,  which  set  forth  failure  of 
defendant. to  i)erform  certain  duties  and  that 
■uch  negUgence  caoeed  plaintiff's  injuries,  held 
sufficient,  ander  Judicature  Act,  c.  14,  t  2.— 
Douglas  V.  Temple  Mfg.  Co.,  163  N.  W.  961. 
-«=»26S(3)  (S.D.)  Plaintiff  employ^  haa  burden 
of  showing  that  defendant  employer's  negligence 
proximately  caused  his  injury.— Lee  v.  Great 
Northern  By.  Co.,  168  N.  W.  560. 
4=3276(5)  (Minn.)  Evidence,  in  fireman's  ac- 
tion for  injury  when  apron  between  floors  of 
tender  and  engine  was  forced  up,  held  sufficient 
to  warrant  finding  that  defendant's  negligence 
was  the  proximate  cause  of  the  accident.— Khr- 
ler  V.  Chicago,  B.  &  Q.  B.  Co.,  163  N.  W.  506. 

4s3>278(6)  (Minn.)  In  switdiing  fmreman's  ac- 
tion against  interstate  carrier  for  Injury  from 
defective  coupler  attachment,  evidence  held  to 
support  special  and  general  verdicts  for  plain- 
till.— Clapper  V.  Dickinson,  168  N.  W.  752. 

4a>278(6)  (S.D.)  Plaintiff  railroad  employe's 
testimony  that  an  engine  valve  was  leaky,  etc., 
and  that  he  was  scalded  by  hot  water  and  steam 
•nddenly  escaping,  does  not  eetablish  defendant 
railroad's  negligence,  where  cause  of  escaping 
steam  and  water  is  unexplained. — Lee  v.  Great 
Northern  By.  Co.,  163  N.  W.  660. 
«=>278(20)  (Neb.)  In  employe's  action  for  in- 
jury from  danger  unknown  to  him,  and  which 
conld  not  have  been  observed  by  exercise  of  ordi- 
nary care,  it  was  sufficient  to  show  that  his 
services  were  in  line  of  his  employment,  and 
were  consented  to  by  employer  withoot  warning 
of  known  hidden  danger,  and  it  was  nnnecessary 
to  prove  peremptory  order  and  servant's'  pro- 
test—Shick  V.  Johnson,  163  N.  W.  300. 
«=»289(11)  (AVis.)  E\-idence  as  to  whether  en- 
gineer's net^igence,  in  starting  engine  suddenly 
without  wfuting  for  signal  after  giving  slack  to 
permit  uncoupling  for  purpose  of  flying  switch 
was  cause  of  conductor  s  death,  held  to  make  a 
case  for  the  jury. — Beul  v.  Wisconsin  North- 
western Ky.  do.,  163  N.  W.  188. 
4=>286(20)  (Neb.)  In  street  railway  conductor's 
action  for  personal  injury  from  contact  with  a 
chained  wire,  defondant's  negligence  in  main- 
tainfiig  it  6%  feet  .above  top  of  car,  where  acci- 
dent occurred,  held  for  the  jury.— Wright  v. 
Omaha  &  C.  B.  St.  By.  Co.,  163  N.  W.  161. 
93>286(24)  (Iowa)  In  mine  worker's  action  for 
injuries,  submission  of  issue  whether  inspection 


-ol  coof  was  adequate  keM  warranted.— Ah]«oB  t. 
Higb  Bridge  Coal  Co.,  168  K.  W.  210. 
«E=>286<33)  (Wis.)  Evidence  as  to  engineer's 
negligence  in  starting  engine  with  sndden  move- 
ment, after  slacking  it  to  permit  conductor  to 
uncouple  cars  to  make  flying  switch,  held  to 
nake  a  case  for  the  jun.— Beul  v.  Wisconsin 
Northwestern  By.  Co.,  ISS  N.  W.  189. 
«s>288(2)  (Mich.)  In  action  for  death  of  a 
workman  killed  on  collapse  ot  a  building, 
brought  against  architect,  owner,  and  contrac- 
tor, questions  of  workman's  assumption  of  risk 
held  for  jury.— Bayne  v.  Everham,  168  N.  W. 
1002. 

«a>288(6)  (Mich.)  Question  of  whether  employe 
^ould  have  known  of  danger  in  unloading  tim- 
bers, and  whether  he  conducted  himself  aa  a 
pcraon  of  ordinary  care  and,  failing  to  do  so, 
that  be  assumed  risk,  was  a  quesaon  for  the 
Jury.— Chapman  t.  Ann  Arbor  B.  Co.,  163  N. 
W.  107. 

«S3289(15)  (Mich.)  In  action  for  death  of  a 
workman  killed  on  collapse  of  a  boilding, 
brought  against  architect,  owner,  and  contrao- 
tor,  question  of  workman's  contributory  negli- 
gence held  for  the  jury. — Bayne  v.  Everham, 
168  N.  W.  1002. 

«=9289f22)  (Mich.)  Question  of  whether  em- 
ploye should  have  known  of  danger  in  unload- 
ing timbers,  and  whether  he  conducted  himself 
as  a  person  of  ordinary  care  and  diligence,  was 
a  question  for  the  jury. — Chapman  v,  Ann  Ar- 
bor R.  Co.,  163  N.  W.  107. 
iS=>296(ll)  (Iowa)  In  mine  workman's  action 
for  injuries,  refusal  of  requested  instruction 
that,  if  plaintiff  failed  to'  examine  the  place 
where  he  was  working  as  a  reasonable  man 
would  under  the  same  circumstances,  he  was 
negligent,  was  not  erroneous,  where  plaintiff  had 
but  recently  been  ordered  to  the  entry  to  re- 
move dirt ;  the  entry  not  being^  his  regular  work- 
ing place.— Ahlson  v.  High  Bridge  Coal  Co.,  163 
N.  W.  219. 

IV.  XJABII.TnE8   FOB  nfJITBIES   TO 

THIRB  PERSONS. 

(B)  'Wovic   of  ladcpendeat  Ccntraetov. 

«=33I6(2)  (Mich.)  Defendant,  who  agreed  to  «»■ 
peritttend  erection  of  a  building  for  a  percentage 
of  the  cost  and  to  furnish  appliances,  held  an 
independent  contractor. — Bayne  v.  Bverham,  168 
N.  W.  1002. 

(O)  Actlona. 

<g=>332(3)  (Mich.)  In  an  action  for  the  death  of 
a  workman  killed  when  part  of  a  building  col. 
lapsed,  evidence  held  not  to  warrant  submission 
to  jury  of  question  whether  landowner  assumed 
control  of  work  whidi  was  being  done  by  an  inde- 
pendent contractor.— Bayne  v.  Everham,  163  N. 
W.  1002. 

VI.  WOBKMEIT'S    OOMPEirSATIOir 
AOTS. 
(A)  Natvre  and  Oroands  of  Slaater'a  Lta- 
■      MlUr. 

«B»34a  (Wis.)  The  Workmen's  CompensatioD 
Act  most  be  liberally  construed  so  as  to  include 
all  services  that  can  be  said  to_  reasonably  come 
within  it. — Brienen  v.  Wisconsin  Public  Service 
Co.,  163  N.  W.  182. 

4=3>356  (Wis.)  Where  Industrial  Commission 
found  that  death  of  employe  caused  by  wheels 
of  a  crane  would  not  have  happened  bad  wheels 
been  guarded,  to  claim  that  he  might  have  been 
killed  bad  wheels  been  properly  guarded,  and 
that  therefore  proximate  cause  was  not  failure 
to  guard  wheeja,  is  a  mere  speculation. — Mani- 
towoc Boiler  Works  v.  Industrial  Commission 
of  Wisconsin,  163  N.  W.  172. 

An  injury,  within  Workmen's  Compensation 
Act  (St.  1916,  f  2394—9,  subd.  5,  par.  "h"),  is 
canned  by  failure  of  employer  to  guard  a  ma- 
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chine,  irbere  it  appean  aa  a  fact  that  partiAi- 
lar  injury  wpnld  not  have  been  sastained  by 
employ^  if  rbachine  had  been  guarded  aa  re- 
quired by  law.— Id. 

9=»364  (Mich.)  Firemen  and  subofficera  bavin!; 
minor  authority  over  others,  are  not  officials  of 
a  city  organized  under  Home  Rule  Law  (Pub. 
Acts  1909,  No.  279)  within  Workmen's  Com- 
pensation Act,  pt.  1,  }  7,  though  Bubofficers  are 
authorized  by  charter. — McNally  v.  City  of  Sag- 
inaw, 163  N.  W.  1015. 

Under  Home  Rale  Law,  {  3,  passed  pursuant 
to  Const,  art.  8,  i  20,  specifying  that  city  char- 
ter shall  provide  for  selection  of  named  officers 
and  other  necessary  officers  reference  should  be 
bad  to  charter  in  determining  whether  person 
employed  by  city  is  official  within  Workmen's 
Compensation  Act,  pt.  1,  |  7. — Id. 

Where  city  charter  adopted  under  Home  Rule 
Law,  designates  captains  as  officers  of  Sre  de- 
partment, and  ordinances  vest  them,  in  certain 
circumstances,  with  command  at  fires  and  au- 
thority over  property,  conduct,  and  services  of 
citizens,  they  are  city  officials  within  Workmen's 
Compensation  Act,  pt.  1,  {  7.— Id. 

^=3>372  (Mich.)  A  city  fireman,  who  contracted 
pneumonia  after  becoming  wet  at  a  fire,  did  not 
die  from  an  "accident,"  which  means  an  un- 
looked  for  mishap  or  an  untoward  event  not  ex- 
pected or  designed,  but  the  incident  was  one 
natural  to  his  employment — Landers  v.  City  of 
Muskegon,  163  N.  W.  43. 

<S=>373  (Mich.)  Under  Michigan  Workmen's 
Compensation  Act  workman  who  ruptured  him- 
self lifting  iron  bar  is  not  entitled  to  compensa- 
tion.—Kutschmar  V.  Briggs  Mfg.  Co.,  163  N. 
W.  933. 

«s>375(l)  (Wis.)  To  constitute  "services  grow- 
ing out  of  and  incidental  to  employment,"  under 
Workmen's  Compensation  Act,  the  act  must 
have  acone  connection  with  employer's  work 
which  employ^  was  engaged  in  or  permitted  to 
perform. — Brienen  v.  Wisconsin  Public  Service 
Co.,  163  N.  W.  182. 

Although  employ^  was  required  to  be  within 
"call  while  off  duty,  injury  sustained  while  pro- 
curing money  order,  for  personal  use,  was  not 
suffered  while  engaged  in  "services  growing  out 
of  and  incidental  to  his  employment,"  within 
meaning  of  Workmen's  CompensatiMi  Act — Id. 

An  employe's  act,  relating  aoldy  to  bis  private 
affairs,  aone  while  off  duty  and  while  neither 
goin^  to  nor  coming  from  work  or  making  prep- 
arations therefor,  is  not  "services  growing  out 
.of  and  incidental  to  his  employment,"  within 
meaning  o(  Workmrai's  Compensation  Act. — Id. 

9=3376(2)  (Minn.)  Where  flying  particle  of  iron 
ore  struck  workman's  eye  and  was  removed  by 
fellow  workman  with  handkerchief  and  eye  was 
washed  with  water  from  trough  used  by  miners, 
loss  of  sight  from  consequent  gonorrheal  infec- 
tion held  "accidental  injury"  within  Workmen's 
Compensation  Act.— State  v.  -  District  Court  of 
St.  Louis  County,  163  N.  W.  755. 

(B)   Compenaatlon. 

4=9385(1)  (Neb.)  Under  Workmen's  Compensa- 
tion Act  that  employ^  earns  higher  wages  after 
than  before  injury  will  not  deprive  him  of  due 
compensation,  where  be  receives  such  higher 
wage  by  reason  of  his  education  and  training. — 
Epsten  v.  Hancock-Epsten  Co.,  163  N.  W.  767. 

«=»385(3)  (Neb.)  Under  Workmen's  Compensa- 
tion Act,  compensation  cannot  be  awarded  for 
the  loss  of  a  toe  unless  tbe  injury  has  impaired 
the  earning  power  of  the  employ*?.- Epsten  v. 
Hancock-Epsten  Co.,  163  N.  W.  767. 

€=»385(16)  (Neb.)  Under  Workmen's  CJompen- 
sation  Act  an  employer  who  bad  provided  neces- 
sary medical  attention  during  three  weeks  sub- 
sequent to  an  injury  was  not  liable  for  medical 
expenses  subsequentiy  incurred  after  blood  poi- 
Bouing  developed.— Epsten  T>  Hancock-Epsten 
Co.,  163  N.  W..76I. 


«=>388  (Minn.)  Ezpreasion  'Voluntarily  living 
apart  from  her  husband,"  as  nsed  in  Workmen's 
Compensation  Statute  (Gen.  St  1913,  i  8208, 
subd.  1,  as  amended  by  Laws  1915,  c.  208), 
means  wife's  free  choice  deliberately  made  and 
acted  upon. — State  v.  District  Coint,  Ramsey 
County,  163  N.  W.  509. 

«E9388  (Neb.)  Under  Employers'  Liability  Act, 
dependency  is  not  based  solely  upon  present  le- 
gal obligation  to  support— Parwm  v.  Murphy, 
163  N.  W.  847. 

Under  Employers'  Liability  Act  question  of  a 
parent's  dependency  is  not  determined  by  wheth- 
er decedent  had  or  had  not  actually  contribut- 
ed to  parent's  support  before  aecidevt — Id. 
^=3393  (Mich.)  Where  the  injured  servant  re- 
ceived an  award  of  compensation  and  began  suit 
against  his  physician  for  malpractice,  assign- 
ment of  his  claim  for  malpractice  to  the  employ- 
er did  not  necessarily  carry  with  it  or  waive 
further  claim  to  compensation. — ^Brown  t. 
George  A.  FuUer  Co.,  163  N.  W.  492. 

(C)  Prooecdtaara- 
«s9398  (Mich.)  Provisioa  of  W<»kinen's  Com- 
pensation Act  f  15,  in  relation  to  incapacity 
extending  time  for  notice  to  employer  until  six 
months  after  removal  of  incapacity,  applies  to 
claim  for  compensation,  but  does  not  apply  to 
notice  of  injury. — Armstrong  v.  Oakland  Vine- 
gar &  Pickle  Co.,  163  N.  W.  897. 
^»403  (Mich.)  Wife  not  conclusively  presumed 
dependent  on  husband  under  Workmen's'  Com- 
pensation Act,  pt.  2,  S  9,  where  he  left  her  in 
Croatia  about  seven  years  prior  to  his  death, 
during  which  time  he  returned  to  his  home  only 
once. — Kalcic  v.  Newport  Mining  Co.,  163  Is. 
W.  962. 

€=9405(1)  (Mich.)  In  proceedings  for  compen- 
sation iinder  Workmen  s  Compensation  Act  evi- 
dence held  sufficient  to  support  finding  that 
claimant  was  not  guilty  of  intentional  or  will- 
fid  misconduct  in  foiling  to  return  to  employ- 
er's doctor  for  further  treatment)— Oniji  y. 
Studebaker  Corp.,  163  N.  W.  23. 

In  proceedings  under  Workmen's  (Compensa- 
tion Act,  evidence  held  insufficient  to  show  that 
injury  to  daimant's  tiiumb  would  have  been 
heeled  in  three  weeks'  time  under  any  treat- 
ment—Id. 

4s»405(4)  (Michj  In  mother's  proceeding  un- 
der Workmen's  Compensation  Act  for  death  of 
son,  evidence  held  insufficient  to  warrant  find- 
ing of  Industrial  Accident  Board  that  son  died 
as  cesult  of  injury  sustained  on  certain  date^ 
when  employed  aa  pin  setter  in  bowling  alley.— 
Perry  v.  Woodward  Bowling  Alley  Co.,  163  N. 
W.  52. 

9=3405(4)  (Minn.)  In  proceeding  for  compensa- 
tion, under  Workmen's  Compensation  Act  for 
death  of  employ^  from  rupture  of  blood  vessel, 
evidence  held  to  support  finding  that  deceased 
died  as  result  of  an  accident  "arising  out  of  and 
in  the  course  of  his  employment" — State  v.  Dis- 
trict CJourt  of  Stearns  County,  188  N.  W.  667. 
«=34<05(4)  (Wis.)  In  proceedings  under  Work- 
men's Compensation  Law  for  compensation  for 
death  of  servant,  evidence  held  sufficient  to  sus- 
tain finding  of  Industrial  Commission  that  death 
was  due  to  injury  received  in  course  of  employ- 
ment.— W^illiam  Hahr  Sons  Co.  v.  Industrial 
Ommission  of  Wisconsin,  163  N.  W.  168. 
9=3405(5)  (Mich.)  Where  husband  of  claimant 
under  Workmen's  Compensation  Act  contributed 
substantially  to  support  of  his  wife  and  child 
in  Croatia  during  all  the  years  of  his  absence, 
and  her  earnings  were  trifling,  finding  that  she 
was  totally  dependent  on  him  at  time  ot  his 
death  is  justified.- Kalcic  t.  Newport  Mining 
Co.,  163  N.  W.  962. 

«s>409(5)  (Minn.)  Finding  that  at  decedent's 
death  his  wife  was  not  vdnntarily  living  apart 
from  him  so  as.  to  be  deprived  of  presumption 
of  total  dependency  under  Workmen's  Compea- 
■ation  Statutes  (Gen.  St-WlSi  i  82909^  subd.  1, 
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as. amended  by  Laws  191S,  c.  209),  held  sup- 
ported by  the  evidence.— State  v.  District  Court, 
Kamsey  County,  163  N.  W.  eS0». 

®=3405(6)  (Neb.)  Evidence  in.  action  by  moth- 
«fr  of  injured  employg  for  compensatlou  under 
Employers'  Liability  Act  held  to  show  that  she 
was  a  dependent.— Parson  v.  Murphy,  163  N.  W. 
847. 

^s>4l2  (Minn.)  In  certiorart  to-  review  award 
of  compensation  under  Workmen's  Compensa- 
tion Act,  trial  court's  finding  will  not  be  dis- 
turbed unless  manifestly  against  preponderance 
of  the  evidence. — Stat^  v.  District  Court  of  St. 
Louis  County,  163  N.  W.  755. 

4s>4l6  (Micb.)  Where  employer  selected  arbi- 
trator and  joined  in  arbitration  and  paid  mon- 
eys under  award  and  took  claimant  back  into 
its  employ  in  accordance  with  award,  its  de- 
fenses against  validity  of  claim  were  waived.— 
Brown  v.  George  A.  Fuller  Co.,  163  N.  W.  492. 
A  construction  comply,  engaged,  in  building 
a  hotel,  against  whom  an  award  of  workmen's 
compensation  is  made  requiring  it  to  employ 
the  injured  servant  at  light  work  or  to  pay 
him  certain  sums  of  money,  does  not  fully  com- 
ply with  the  award  by  giving  him  work  until 
the  hotel  is  finished. — Id. 

4=s>4l6  (Mich.)  Workmen's  Compenaaticni  Law 
does  not  require  the  Industrial  Accident  Board 
t0  give  parties  notice  of  the  filing  of  the  award 
of  arbitrators  or  require  that  copy  of  it  be  serv- 
ed upon  them.— Brunette  t.  Quincy  Mining  Co., 
163  N.  W.  1013. 

Under  Workmen's  Compensation  Law,  a  claim 
for  review  must  be  filed  within  seven  days  from 
the  time  of  filing  the  award  of  the  arbitrators 
with  the  Industrial  Board.— Id. 

rndei  Workmen's  Compensation  Law,  when 
the  stipulated  time  expires  without  either  party 
having  filed  a  claim  of  review  of  an  award  of 
arbitrators,  such  award  stands  as  the  decision  of 
the  Industrial  Accident  Board. — Id. 
'  Under  Workmen's  Compensation  Law  only  in 
exceptional  case  and  for  special  reason  may  the 
board,  on  meritorious  application  showing  in  its 
Judgment  sufficient  cause  for  further  delay, 
^rant  an  extension  of  time  to  file  claim  for  re- 
view.— Id. 

ESxtension  of  time  on  application  and  showing 
to  file  a  claim  of  review  oi  an  award  of  the  ar- 
bitrators is  a  matter  of  discretion  with  the  In- 
dustrial Board  with  which  the  courts  may  not 
interfere,  unless  a  palpable  abpse  of  such  discre- 
tion becomes  manifest. — Id. 

Where  an  award  made  on  Ma^  10th  was  filed 
on  May  13th  and  a  copy  received  by  the  de- 
fendant on  May  15th  and  its  claim  for  review  was 
received  and  filed  May  22d,  held  not  an  arbitrary 
abuse  of  discretion  to  refuse  to  extend  the  time 
for  filing  the  claim  under  Workmen's  Compensa- 
tion Law,  pt.  3,  S  8.— Id. 

<»s>4l7(l%)  (Wis.)  Under  St  1915,  f|  2394- 

21,  3049,  appeal  may  be  taken  from  part_  of 
judgment  or  order  of  circuit  court  on  review 
of  any  order  or  award  of  Industrial  Commission. 
— ^William  Rahr  Sons  Co.  v.  Industrial  Com- 
mission of  Wisconsin,  163  N.  W.  169. 

9=34 1 7f4)  (Mich.)  Where,  before  Industrial  Ac- 
cident Board,  attorney  for  employer  and  insurer 
stated  they  denied  liability  on  ground  appendici- 
tis was  not  result  of  accident,  and  that  the^  bad 
no  notice  of  claim  for  compensation  or  notice  of 
injury,  as  provided  by  the  Compensation  Act, 
defense  of  want  of  notice  was  urged  below. — 
Armstrong  v.  Oakland  Vinegar  &  Pickle  Co., 
163  N.  W.  897. 

^=>417(S)  (Mich.)  Oa  certiorari  to  review 
award  of  Industrial  Accident  Board  though 
board  returns  that  employer  had  actual  knowl- 
edge of  accident.  Supreme  Court  will  not  assume 
It  as  fact,  in  absence  of  any  supportiue  evidence. 
—Armstrong  v.  Oakland  Vinegar  &  Pickle  Co.. 
163  N.  W.  897. 


®=>417(5)  (Wis.).Aw«rd  of  liidustrial  Commis- 
sion under  Workmen's  Compensation  Law  can- 
not be  set  aside  except  upon  one  of  three 
grounds  specified  in  St.  1915,  $  2394— 19.— WU- 
liam  Rahr  Sons  Co.  v.  Industnal  Commission  of 
Wisconsin,  163  N.  W,  169. 
^3»4I7(7)  (Mich.)  In  reviewing  decision  of  In- 
dustrial Accident  Board,  real  qusstioQ  is  wheth- 
er there  itr  evidence  in  record  to  support  its 
finding,  and  Supreme  Court  is  not  concerned 
with  weight  of  the  evidence.— Oniji  v.  Studebak- 
er  Corp.,  163  N.  W.  23, 

<S=>4I7(7)  (Wis.)  If  there  is  any  substantial 
credible  evidence  supporting  findings  of  Indus- 
trial Commiaaion,  courts  cannot  interfere,  be- 
cause, if  there  is  such  evidence,  commission  has 
acted  within  its  jurisdiction,  and  therefore  not 
in  excess  of  powers. — William  Rahr  Sons  (3o.  v. 
Industrial  Commission  of  Wisconsin,  163  N.  W. 
169. 

«=»417(7)  (Wis.)  In  reviewing  award  of  Indus- 
trial Commission,  recourse  may  be  bad  to  memo- 
randum of  deciBloii  made  by  Commission  as  a 
basis  for  iliore  formal  findings  of  fact.— Mani- 
.towoc  Boiler  Works  v.  Industrial  Commission 
of  Wisconsin,  1^  N.  W.  172. 
®=>4I7(9)  (Mioh.)  An  inflamed  condition  of  a 
shoulder,  as  to  which  the  Industrial  Accident 
Board  made  no  finding,  but  inerely  Inentloned, 
and  as  to  which  the  evidence  was  in  conflict, 
cannot  aid  its  tfward,  based  on  an  injury  to  the 
hand.— Winn  v.  Adjustable  TaUe  Co.,  163  N.  W. 
906. 

<3=»4I7(9)  (Wis.)  Where  Indastrial  Commission 
failed  to  find  fact  as  to  whether  or  not  employer 
was  misled  by  failure  to  serve  notice  within  SO 
days  ag  required  by  law,  or  as  to  whether  or 
not  there  was  intei^tion  to  mislead,  circuit  court 
was  right  in  holdjnf  that  award  of  compensa- 
tion for  employe's  death  could  not  stand,  and 
properly  directed  record  be  remanded  to  com- 
mission for  further  proceedings. — William  Rahr 
Sons  C!o.  V.  Industrial  Conumssion  of  Wiscon- 
sin, 163  N,  W.  169. 

MATERIAUTY. 

See  Evidence,  «=>108. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=>120,  216. 

MECHANICS'  LIENS. 

m.   PROOEEDINOS  TO  PJEBFEOT. 

*:=I57(1)  (Minn.)  In  action  to  enforce  me- 
chanics' liens,  error  in  description  in  the  lien 
statement  as  to  part  of  land  held  not  to  pre- 
clude court's  selection  of  such  land  as  a  part 
of  the  land  to  which  liens  must  be  confined. — 
Morrison  County  Lumber  Co.  v.  Dnclos,  168  N. 
W.  784. 

VI.  WAIVXB.  DI80HABOE,  KBT.EABE. 
Aim   SATISFACTION. 

(C)   Kxtlnarnlaliineiit.  ReleKae,  or  PaTment. 

^=9235  (Minn.)  Lien  claimant  who,  within  the 
year  Umited  by  Gen.  St.  1913,  §  7030,  after 
furnishing  the  items  of  labor,  etc.,  failed  to 
make  subsequent  mortgagee  a  party  to  action  to 
foreclose  lien,  lost  his  priority  and  lien  was  ex- 
tinguished as  to  such  mortgagee. — Morrison 
County  Lumber  (3o.  v.  Duclos,  163  N.  W.  734. 

VII.  ENFOROEMENT. 

<S=329I(6)  (Minn.)  Where  mechanics'  liens  at- 
tach to  a  part  of  lands  covered  by  a  mortgage, 
the  court,  in  an  action  to  foreclose  the  Uens, 
may  not  apportion  the  mortgage  debt  so  as  to 
fix  only  a  certain  amount  thereof  on  the  part 
charged  with  the  Uens. — Morrison  County  Lum- 
ber Co.  V.  Duclos,  163  N.  W.  734. 
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MEMORANDA. 

See  Frauds,  Statute  of,  «S3115-118. 

MENTAL  CAPACITY. 

See  Criminal  Law,  4=>474. 

MENTAL  SUFFERING. 

See  Libel  and  Slander,  «=9llO. 

MILLING. 

See  Carriers,  4s»28. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  «s»118. 


See  Infanta. 


MINORS. 


MISAPPROPRIATION. 

See  Corporations,'  ^=>312. 

MISCARRIAGE. 

See  Incest,  4=>1S. 

MISJOINDER.. 

See  Parties,  «s>88. 

MISREPRESENTATION. 

See  False  Pretenses;    Fraod;    Insurance.  4=» 
723;   Sales,  <8=338. 

MISTAKE. 

See  Reformation  of  Instramenti,  4s>19. 

MODIFICATION. 

See  Costs,  <8=»234. 

MONOPOLIES. 

See    ConstitDtional   Law,    «s9208;    Contracts, 
<S=»H6. 

MORALS. 

See  Carriers,  9=3306. 

MORTALITY  TABLES. 

See  Evidence,  »a>12. 

MORTGAGES. 


See  Chattel  Mortgages; 
«=»30,  44. 


Tenancy  in  Common, 


I.  BEQUI8ITES  ANB  VAUfilTT. 

(A)  Nature  and  Eanenttala  of  Ooaveyanecs 

•■   SeevrltT* 

4s»5  (Iowa)  Assignment  of  an  interect  In  an 
estate  held  a  mortgage  given  to  secure  a  note. 
— Remley  v.  Taft,  163  N.  W.  337. 
9=>25(2)  (Minn.)  Where  an  advaDcement  to  a 
daughter  becomes  a  mere  gift  on  father's  death 
testate,  her  promise  to  repay  it  to  other  heirs 
and  mortgage  to  secure  promise  were  without 
consideradon.— Knhne  v.  Gau,  163  N.  W.  982. 
9=»25(6)  (Minn.)  Wliere  a  promise  fecurod  by 
mortgage  purports  to  state  a  consideration 
which  is  not  good,  it  will  not  be  presumed  from 
the  seal  upon  mortgage  that  some  other  consid- 
eratirat  existed  which  was  good. — Kuhne  v.  Gau, 
168  N.  W.  982. 

9=>38(1)  (MinnJ  In  an  action  to  have  convey- 
ance in  form  or  deed  declared  a  mortgage  and 
to  recover  difference  between  value  of  land  and 
amount  due  on  mortgage,  evidence  held  not  to 
justify  findings  for  defendant — Higgins  v. 
Farmers'  State  Bank  of  Claremont,  163  N.  W. 
522. 


9»38(1)  (Minn.)  Evidence  held  to  suatain  a 
finding  that  defed,  under  which  plaintiff  claimed 
ownership  and  possession,  was  in  fact  a  mort- 
gage, securing  an  advance  or  loan  made  to  de- 
fendant—McDonald V.  Whipps,  163  N.  W.  746. 

Xn.   OONSTBUCTIOX    AND    07EBA- 

Tioir. 

(D)  Uea   an<   Prtarltr* 

9=9 1 86(6)  (Iowa)  Where  prior  mortgagees 
withheld  their  mortgages  from  record  until 
mortgage  to  a  bank  wos  executed  and  record- 
ed, uieir  testimony  as  to  prior  notice  to  the 
bank  of  their  mortgages  held  insufficient  to  es- 
tablish such  notice.— Clark  Bros.  v.  Watson, 
163  N.  W.  463. 

rv.  BIGHTS  AITD  T.TAHTT.rmsK  OF 
PAHTIEB. 

4=»20l  (Neb.)  Without  agreement  therefor 
mortgagee  is  not  bound -to  insure  buildings  <m 
mortgaged  premises,  nor  to  prosecute  at  his  own' 
expense  a  disputed  ^aim  for  insurance  on  ac-' 
count  of  prior  policy  which  he  had  on  building 
destroyed.— McQuilkin  v.  Ford,  166  N.  W.  763. 

Vn.   PATMENT  OB  PEBFOBXCAKOB 

OT  COMDXTZOH,  BEIJEABE, 

AHD  SATISFACTION. 

€=»298(^  (Iowa)  Payment  of  a  mortgage  debt 
due  a  minor  to  guardian  having  possession  of 
note,  but  who  had  not  qualified,  was  payment 
to  apparent  rightful  holder,  although  the  note 
bore  no  indorsement  of  payment  other  than  in- 
terest and  the  mortgage  was  never  formally  re- 
leased.— Nassen  v.  Anfenaon,  163  N.  W.  577. 

IX.  FOB£CI.OSirRE  BT  EXERCISE  OF 
POWER  OF   SALE. 

4=>3S4  (Mioh.)  A  notice  of  foreclosure  giving 
the  date  of  the  mortgage,  the  names  of  the  par- 
ties, and  the  volume  and  page  where  the  mort- 
gage was  recorded  is  sufBcient  and  valid,  tiiough 
the  date  of  record  is  not  given.— Lan  v.  Scribner, 
168  N.  W.  914. 

4s»354  (S.D.)  In  foreclosure  by  advertiaement, 
a  notice  that  sale  would  occur  on  certain  date 
is  fatally  defective,  since  under  Code  C3v.  Proc. 
H  640,  641,  requiring  notice  of  sale  to  specif 
tune,  between  9  o'clock  and  sundown,  the  hour 
of  sale  must  be  stated.— Jensen  v.  Andrews,  163 
N.  W.  571. 

<3=3356  (Mich.)  Under  How.  Ann.  St  1912,  i 
13930,  publication  in  obscure  village  paper  in 
distant  part  of  county,  followed  by  record  there- 
of and  forecloBure  sale  for  the  amount  due  for 
principal,  interest,  taxes,  and  coets,  held  not  a 
fraud  on  a  subsequent  vendee  of  the  mortgagor. 
— Lau  V.  Scribner,  168  N.  W.  914. 

X.   FOBECIiOSUBE  BT  ACTIOB. 
(B)   RiKht  to  ForecIoBe  and  Detenaea. 

®s»4IO  (NJ>.)  Where  bolder  of  third  mortgage 
foreclosed  and  bid  in  property  for  amount 
thereof,  and  collected  excess  and  credited  it  on 
second  mortgage,  and  purchaser  declined  to  give 
definite  information  as  to  redemption  period, 
there  was  bad  faith  on  part  of  mortgagee. — 
Sletten  v.  E^st  Nat  Bank,  163  N.  W.  634. 

Evidence  held  to  substantiate  finding  that 
mortgagee  in  foreclosing  third  mortgage  acted 
in  bad  faith  and  with  intent  to  secure  mort- 
gagor's land  for  amount  of  mortzage,  rather 
than  to  collect  debt  thereby  secured. — Id. 

(J)  Bale. 

«=>529(10)  (N.D.)  In  an  action  for  aatibfaction 
of  mortgage  and  cancellation  of  sales  certificate, 
evidence  held  to  sustain  judgment  reforming 
written  instrument,  holding  the  sales  certificate 
void  and  ordering  it  canceled,  and  mortgage  dis- 
charged of  record.— Johnson  v.  Caaaerly,  1£3. 
IN.  W.  63». 
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i8is3536(3)  (N.D.)  Whei«  mortfagee  foids  i^t  foie- 
doBore  it  must  be  held  to  bid  on  sune  terms 
Ba  others,  and  consequently  to  bid  subject  to 
its  prior  mortgage.— Sletten  t.  First  Nat  Bank, 
163  N.  W.  534. 

■  As  consequence  of  foreclosure  of  junior  mort- 
-gage  where  senior  mortgage  is  outstanding, 
land  purchased  at  foreclosure  sale  becomes 
'Primary  fund  for  payment  of  senior  mortgage; 
— Id. 

Where  mortgagee  bids  in  property  at  fore- 
closure and  afterwards  realizes  on  collateral 
4or  mortgagor's  other  indebtedness  secured  by 
prior  lien,  and  applies  proceeds  on  debt,  he 
cannot  complain  that  mortgagor  treats  land 
as  held  by  mortgagee  merely  as  security  for 
debt.— Id. 

(L)  Dlsposttton  of  Proeecda   aad   Sarplna. 

4=»563  (Neb.)  The  holder  of  a  deed  given  to  se- 
cure any  advances  who  pays  one  of  a  series  of 
notes  secured  by  a  mortgage  is  not  entitled  in 
foreclosure  proceedings  to  share  pro  rata  in 
proceeds  of  property. — McQuilkin  v.  Foxd,  163 
N.  W.  763. 

(O)  Operatloa   and  BIteet. 

4=9589  (N.D.)  Where  senior  mortgage  is  held 
by  junior  mortgagee  who  bids  in  land  at  fore- 
closure sale  under  latter  mortgage,  senior  mort- 
fage  is  discharged.— Sletten  v.  First  Nat.  Bank, 
68  N.  W.  534. 

XI.   RKDEMFTIOX. 

4s>59l(l)  (N.D.)  Where  mortgagee  continues 
to  treat  land  purchased  by  it  at  foreclosare 
sale  as  security  for  mortgagor's  debt  mortgagor 
"is  entitled  to  redeem  upon  payment  of  debt. — 
Sletten  v.  First  Nat.  Bank,  168  N.  W.  684. 
*=»594(5)  (N.D.)  Judgment  creditor  held  not 
entitled  to  redeem  homestead  from  foreclosure  of 
valid  mortgage  thereon,  though  such  judgment 
was  recovered  prior  to  foreclosure.— Farmers' 
Bank  of  Mercer  C!ounty  v.  Knife  River  Lumber 
&  Grain  Co.,  163  N.  W.  1053. 

MOTIONS. 

See  Appeal  and  Ehrror.  «=3l89,  263,  302,  304, 
719,  801;  Continuance;  Criminal  Law,  «=> 
909-939,  1044;  Indictment  and  Information, 
e=»139.  140;  New  Trial,  (8=>129,  150;  Plead- 
ing, «=»358-362;    Trial,  <8=>92,  16»-177. 

MOTIVE. 

See  IMdence,  «s>108;   Homicide,  «=»2a3,  287. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Master  and  Servant,  €=>364; 
Schools  and  School  Districts;  Street  Rail- 
roads; Towns. 

X.   GBEATIOH,    AlTERATIOlf,    EXIST- 
ENCE AXD  DissoLimoir. 

(B)   Territorial  Extent  and  SvbdlTlalona, 

Annexation,  Conaolldatlont  and 

'  iMTlston. 

<S=»43  aowa)  Under  Code  1897,  ii  914-916, 
specifying  contents,  etc.,  of  city  addition  plats 
and  providing  that  cowncil  shall  approve  plats 
conforming  to  such  specifications,  council  has 
no  discretionary  power  to  withhold  approval 
tmtil  a  bond  be  furnished  indemnifying  city 
against  possible  expenditures  for  street  improve- 
ments in  proposed  addition. — Carter  v.  Olty 
Council  of  CJity  of  CJouncU  Bluffs,  163  N.  W. 
195. 

m.  I20I8I.ATIVE  OONTBOI.  OF  MIT. 

NIOIPAI.  ACTS,  RIOHTS,  AND 

1XABII.ITIES. 

4S979  (Mich.)  Home  Rale  Act  is  one  of  genera 
al  laws  of  state,  witbin  section  86  of  that  act. 


providing  that  no  provlMon  «f  any  city  charter 
shall  ctxiflict  with  or  ccmtravene  provisions  of 
any  general  law  of  the  state,  and  charters  adopt- 
ed pursuant  .to  its  provisions  must  sauare  with 
it.— Crary  ▼.  Maiqnette  Circuit  Jndge^  168  N. 
W.906. 

IV.  PBOOEEDINOS    OF   COITNCIIi   OB 
OTHJSB  OOVEBNING  BODY. 

(B)   Ordtaaneea  amdl  By-Lafra   In  General, 

«=>I09(1)  (N.D.)  Where  the  Lejfislature  has 
not  required  the  observance  of  any  formality 
in  the  jpassage  of  village  ordinances,  it  is  suffi- 
cient that  an  ordinance  shall  be  proved  to  be 
the  will  of  the  governing  body.— Village  of  Ash- 
ley V.  MinneanoHs,  St  P.  &  S.  S.  M.  Ry.  Co., 
163  N.  W.  727. 

V.   OFFIOEBS.  AGENTS,  AND  EM- 

px.p-r£s. 

(A)  Hnnlolpal  Oflleera   in    General. 

i3s>l62(3)  (S.D.)  Where  a  city  attorney  revises 
the  city  ordinances  without  contract  for  extra 
pay,  he  is  not  entitled  to  extra  compensation 
therefor,  since  such  services  are  incident  to  his 
office  within  Pol.  Code,  f  1247,  providing  that 
he  shall  perform  all. services  incident  to  his  of- 
fice.—Hoeford  V.  City  of  Platte,  168  N.  W.  714. 
4s»l65  (S.D.)  A  claim  for  money  improperly 
paid  by  a  city  to  a  city  officer  can  be  pleaded  as 
a  counterclaim  in  an  action  by  such  officer  to 
recover  his  salary.— Hosford  v.  City  of  Platte, 
163  N.  W.  714. 

(B)  Mnniclpal    Departments    and    OIBeers 
Thereof. 

9SBI9I  (Minn.)  Resignation  of  inspector  in  de- 
partment of  public  health  though  not  addressed 
to  city  commissioner  having  jurisdiction  of  the 
office,  but  to  the  active  official  in  charge  of  de- 
tails of  department  and  accepted  with  commis- 
sioner's acquiescence,  was  effectual. — ^Byme  v. 
City  of  St.  Paul,  163  N.  W.  182. 
4=3300  (Minn.)  Where  a  fireman  was  dismissed 
for  cause  and  bis  application  to  be  placed  upon 
pension  roll  of  fire  department  relief  associa- 
tion was  denied,  and  he  took  no  steps  to  be  put 
on  pension  roU  for  over  12  years,  hia  action 
therefor  was  barred  by  limitations. — Lund  v. 
Minneapolis  Fire  Department  Relief  Ass'n,  163 
N.  W.  742. 

4=>200  (Minn.)  A  member  of  Minneapolis  Fire 
Department  until  his  discharge  for  cause,  when 
he  ceased  to  be  a  member  of  a  relief  association, 
who  did  not  apply  to  be  placed  on  its  pension 
roll  within  seven  years  after  his  dismissal,  re- 
linquished any  right  to  relief. — Davis  v.  Minner 
apoUs  Fire  Department  Relief  Ass'n,  163  N. 
W.  743. 

€=>200  (Minn.)  A  fireman  who  retired  and 
ceased  to  pay  any  dues  to  a  fire  department's 
relief  association,  and  who  obtained  other  work 
and  did  not  apply  to  be  put  on  its  pension  roll 
until  19  years  thereafter,  held  to  have  no  right 
to  relief  under  association's  articles  and  by- 
laws.— Schwartz  v.  Minneapolis  Fire  Depart- 
ment Relief  Ass'n,  163  N.  W.  744. 

(O)   Asenta  and  BmpIoytSa. 

<&=>2I8(2)  (Minn.)  Where  city  employe  filed  his 
resignation,  and  found  other  employment,  the 
resignation  and  acceptance  was  a  voluntary  re- 
linquishment of  office  by  a  method  not  in  vio- 
lation of  city's  civil  serrice  policy. — Byrne  v. 
City  of  St  Paul,  168  N.  W.  162. 

IX.   P1TBUC   tUFROVEMENTS. 

(B)   Preliminary     Proceedlnara     and     Ordt> 
naneea  or  Reaolutiona. 

4=»293(1)  (N.D.)  Cit^  commission  passing  res- 
olution declaring  paving  necessary,  and  publish- 
ing it  pursuant  to  Comp.  Laws  1913,  {  3704, 
and    concurrently    advertising    for    bids    nnder 
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■ection  3705,  acted  regularly,  latter  sectioii  not 
requiring  that  publication  tor  proposals  be  de- 
layed until  publication  of  resolution  is  com- 
pleted.— Will  v.  City  of  Bismarck,  163  N.  W. 
560. 

®=3299  (N.D.)  The  question  of  the  necessity 
for  the  extension  of  a  street  is  legislative  rath- 
er than  judicial,  and  its  determination  is  vested 
with  local  municipal  le^slntive  bodies,  and  a 
Tillage  ordinance  is  competent  proof  of  such 
necessity. — Village  of  Ashley  v.  Minneapolis,  St 
P.  &  S.  S.  M.  Uy.  Co.,  163  N.  W.  727. 
«=>32l(2)  (N.D.)  The  question  of  the  necessity 
for  the  extension  of  a  street  is  legislative  rath- 
er than  judicial,  and  its  determination  is  vested 
with  local  municipal  legislative  bodies,  and  a 
village  ordinance  is  competent  proof  of  such 
necessity. — Village  of  Ashley  y.  Minneapolis,  St. 
P.  &  S.  S.  M.  By.  Co.,  163  N.  W.  727. 

(O  Contrmvts. 

«=9336(1)  (N.D.)  Clauses  of  proposed  contract 
for  public  improvement  giving  city  engineer 
power  to  insure  completion  ot  work  in  con- 
formity to  plans  did  not  violate  Comp.  Laws 
1913,  I  3708,  requiring  letting  of  such  contract 
to  lowest  bidder. — Wul  v.  City  of  Bismarck, 
163  N.  W.  JSQO. 

Permissive  alteration  in  quantity  of  paving 
work  within  given  maximum  did  not  render 
quantity  of  work  indefinite  or  eliminate  com- 
petition in  bidding. — Id. 

9=3339(1)  (N.D.)  Where  owners  in  paving  dis- 
trict at  suggestion  of  "citizens'  paving  com- 
mittee" expressed  no  preference  for  material, 
and  left  city  commission  to  select  it,  such  ac- 
quiescence in  co-operation  with  the  committee 
was  not  malfeasance  on  part  of  commission. — 
Will  V.  City  of  Bismarck,  163  N.  W.  550. 

Where  proposed  contract  for  public  improve- 
ment delegates  to  city  engineer  powers  which 
must  properly  be  exercised  only  by  city  com- 
mission, it  can  be  assumed  that  engineer  will 
act  in  conformity  to  wishes  of  commission, — ^Id. 

<1B)  ▲•■•■•Bents  for  BencCta,  and  Ipeolal 

«=>407(2)  (Mich.)  Constitutional  requirement  of 
just  and  uniform  taxation  is  met  when  special 
assessment  is  within  limit  of  benefits  received, 
and  is  just  and  uniform  throughout  created  as- 
sessment district— Loomia  v.  Rogers,  163  N.  W. 
1018. 

Special  assessments  for  benefits  arising  by 
reason  of  proximity  are  not  a  tax  within  consti- 
tutional limitation  as  to  equality  and  uniform- 
ity.-Id. 

^s>434(4)  (Minn.)  Where  there  had  been  no 
compliance  with  Gen.  St.  1913,  {§  6316,  6317, 
6323,  relating  to  cemeteries  of  a  religious  cor- 

S oration,  no  plat  of  the  property  having  been 
led,  such  property  is  subject  to  local  assess- 
ments for  public  improvements. — In  re  Front 
Sti-ect  Sewer  Assessment,  168  N.  W.  978. 
<IT»'I44  (NX).)  City  commission  should  c<madd- 
er  protests  against  improvement  payable  by 
special  assessment,  but  failure  to  pass  on  pro- 
tests of  Jess  than  majority  of  owners  at  next 
re|;ular  meeting  after  expiration  of  time  for 
filing  protests  was  not  jurisdictional  detect — 
Will  V.  City  of  Bismarck,  163  N.  W.  530. 
4=»454  (Minn.)  In  a  proceeding  to  assess  prop- 
erty of  cemetery  for  local  improvements,  evi- 
dence held  not  to  show  Uiat  the  assessments 
could  not  be  collected  out  of  the  lands  of  the 
cemetery  not  tised  for  burial  purposes.— In  re 
Front  Street  Sewer  Assessment,  163  N.  W.  978, 
«=»459  (Iowa)  By  Code  Supp.  1913,  {  792a, 
city  council,  in  levying  special  assessments  for 
public  improvements  upon  abutting  property, 
must  not  levy  amount  in  excess  of  special  bene- 
fits conferred,  nor  in  any  event  exceeding  25 
per  cpnt.  of  value  of  property.— Snyder  v.  City 
of  BeUe  Plaine,  163  N.  W.  S94. 


•s»465  (Iowa)  City  conndl,  in  levying  special 
assessments  tea  cost  of  paving  and  other  public 
improvements,  must  equitably  apportion  them, 
and  make  levy  in  aocoi-dance  therewith. — Snyder 
V.  City  of  Belle  Plaine,  163  N.  W.  594. 

It  special  benefits  conferred  by  street  improve- 
ment upon  given  tract  exceed  cost  of  improve- 
ment immediatd,v  in  front  of  tract,  city  council 
may  apportion  and  levy  excess  upon  such  other 
property  benefited  as  to  equitably  distribute 
burden  of  whole  cost  of  improvement  among 
property  owners  in  given  district — Id. 
<8=>466  (Minn.)  Under  St  Paul  (Charter,  as^ 
sessments  for  the  cost  of  paving  streets  must 
be  in  proportion  to  benefits  conferred  by  the 
improvement. — In  re  Marshall  Ave.  in  City  of 
St.  Paul,  163  ^'.  W.  525. 

®=>469(1)  (Iowa)  Frontage  may  be  taken  into 
account  as  basis  for  determining  benefits  to  land 
from  improvement  in  street,  and  mere  fact  that 
assessment  was  substantially  in  accordance  with 
cost  of  Improvement  in  front  of  each  tract  is  not 
conclusive  that  assessment  was  not  according  to 
special  benefits  conferred,  and  does  not  overcome 
presumption  that  city  council  proceeded  accord- 
ing to  law.— Snyder  v.  City  of  Belle  Plaine,  163 
N.  W.  5W. 

9=9484(1)  (Iowa)  Supreme  oonrt  cannot  pre- 
sume, from  mere  fact  that  two  separate  tracts 
of  materially  different  area  are  assessed  same 
amount  for  street  improvement  in  front  of  them, 
that  such  assessment  is  inequitable  and  unjust, 
and  not  according  to  special  benefits. — Snyder  v. 
City  of  Belle  Plaine,  163  N.  W.  594. 
9=>484(2)  (Minn.)  lie  assessment  of  benefits 
by  commissioner  of  finance  and  city  council  is 
final  and  conclusive  upon  courts,  unless  assess- 
ment is  fraudulent  or  is  made  upon  a  demon- 
strable mistake  of  fact  or  upon  an  illegal  or 
erroneous  principle  of  law. — In  re  Marshall 
Ave.  in  City  of  St.  Paul,  163  N.  W.  525. 

The  apportionment  of  taxes  and  assessments 
is  a  legislative  function,  and  if  the  question  ot 
benefits  is  a  matter  upon  which  reasonable  men 
may  differ,  the  determination  of  the  taxing  of- 
ficers must  be  sustained. — Id. 

Determination  by  taxing  officers  of  city  of 
St  Paul  that  lots  abutting  on  street  having 
double  street  car  tracks  derived  less  benefit  from 
pavement  of  street  than  lots  on  street  having 
no  tracks,  was  within  their  power,  and  will  not 
be  disturbed  by  courts. — Id. 
9=>484(2)  (Minn.)  Where  it  was  not  shown 
that  the  city  council  made  a  demonstrable  mis- 
take of  fact  or  applied  an  erroneous  rule  of  Isw, 
its  imposition  of  an  assessment  for  a  local  im- 
provement is  not  open  to  attack  on  the  ground 
that  the  property  was  not  benefited  by  the  im- 
provement—In re  Front  Street  Sewer  Assesa- 
ment  163  N.  W.  978. 

9=»5I3(8)  (Mich.)  In  suit  to  enjoin  city  as- 
sessor of  city  of  Saginaw  from  spreading  on 
1916  -city  tax  rolls  against  jtremises  in  city, 
1916  installment  of  special  sewer  tax  and  1916 
installment  of  special  sidewalk  tax,  held,  that 
order  dismissing  the  bill  of  complaint  was  prop- 
er (aflirmed  by  divided  court). — Case  v.  City  of 
Saginaw,  163  N.  AV.  115. 

®=3524  (Iowa)  A  street  improvement  assess- 
ment does  not  become  delinquent  so  as  to  make 
penalties  accrue  while  its  validity  is  beii^  liti- 
gated.—Barber  Asphalt  Paving  Co.  v.  District 
Court  Polk  Ctounty.  163  N.  W,  214 

Z.  POXiICE  POIVER  AKD  BEOVXJk> 
TIONB. 


(A)  DcIessUon, 


Bxtent,    anfl    Bserelee    ot 


€='62 1  (Minn.)  Under  ordinance  prohibiting 
erection  of  factory  in  residential  district  buUtP 
iug  inspector  could  not  refuse  permit  to  finish 
uucomploted  flat  building  ccmforming  to  build- 
ing ordinances  which  might  be  used  for  some 
proper  purpose,  though  plana  had  adapted  it 
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for  factory.— Meyer*  t.  Boni^ton,  16S  N.  W. 

754. 

(B)  Vlolatlona  and  Bnforeement  of  Revv- 
latlona. 

«=»642(1)  (Mich.)  The  right  of  appeal  from  jus- 
dees'  courts  in  ordinance  cases  must  find  more 
substantial  foundation  than  former  declared  leg- 
iulative  policy,  though  such  policy  may  be  of  aid 
in  casee  of  doubtful  construction.— Crary  v.  Mar- 
quette Circuit  Judge,  163  N.  W.  905. 

Home  Bule  Act,  g  30,  gives  right  of  appeal 
from  justices'  courts  in  ordinance  cases  for  all 
cities  adopting  charters  pursuant  to  its  provi- 
sions, in  language  00  clear  and  nnambiguoos  as 
not  to  require  or  permit  of  oonstraction.— Id. 

XI.  USE  ASH  KEOUUkTlOJX  OF  PIHB- 

ZaO   FIJV.OES,  PSOPERTY, 

AMD  WORKS. 

(A)  Street*  and  Other  Pnblle  lirara- 

^=»665  (Neb.)  Right  of  private  party  to  occupy 
part  of  a  public  street  in  front  of  hia  place  of 
business  must  yield  to  public  necessi^  or  cob- 
Tenience,  which  questioa  ia  ord&narily  for  the 
municipality's  governing  body,  which  cannot 
arbitrarily  deny  such  privilege.— Kenney  v.  Vil- 
lage of  Dorchester,  163  N.  W.  762. 

9=»684  (Minn.)  Where  a  franchise  is  granted 
to  occupy  a  public  street,  it  is  to  be  construed 
strictly  as  against  the  grantee.— City  of  Dulnth 
V.  Duluth  St.  Ry.  Co.,  163  N.  W.  659. 

Whether    practical    constrnctlan    based    on 
Btr^t  railroad  franchise  by  city  authorities  un- 
der different  conditions  could  conclude  a  city, 
"where  the  state  was  a  party  to  the  franchise, 
doubted. — Id. 

^=3>703(3)  (Iowa)  Circus  exhibitions  being  law- 
ful, use  of  city  street  by  circus  in  unloading 
wagons  from  railroad  cars  into  street  and  leav- 
ing them  standing  preparatory  to  their  being 
hauled  away  to  circus  grounds  was  sot  within 
prohibition  of  Code,  g  5078,  providing  what 
shall  be  deemed  nuisances. — Carlisle  t.  Sells- 
Floto  Show  Co.,  163  N.  W.  380. 
«=»709(1)  (Iowa)  City  ordinance  requiring  au- 
tomobile drivers  to  signal  upon  approaching 
crossing  and  "upon  trxi versing  the  crossing"  is 
complied  with  where  signal  is  sounded  when 
about  to  enter  crossing,  and  does  not  require 
signal  while  actually  on  crossing — Rolfs  v.  Mul- 
lias,  168  N.  W.  232. 

^=3705(1)  (Iowa)  Circus  company,  in  unload- 
ing tram  of  wagons,  or  in  hauling  them,  bril- 
liantly painted  and  loaded  with  animals,  along 
a  city  street,  was  under  duty  to  eScercise  ordi- 
nary  care. — Carlisle  v.  Sells-FIoto  Show  Co., 
163  N.  W.  880. 

Flapping  of  canvas  on  circus  wagons  nn- 
loaded  from  railroad  cars  into  city  street,  t>eing 
incident  to  changes  and  being  temporary,  is 
not,  in  absence  of  other  etvidence,  to  be  de- 
nounced as  negligence  on  part  of  circus  com- 
pany.—Id. 

4=3705(1)  (Minn.)  Driver  of  automobile,  pasa- 
ing  a  street  car  standing  to  receive-  and  dis- 
charge passengers  on  side  opposite  car  gatesi 
must  anticipate  probable  sudden  appearance  of 
persons  around  rear  end  of  car,  and  must  signal 
his  approach  and  have  hia  automobile  imder 
control,  in  order  to  avoid  injury. — Johnson  v. 
Johnson,  168  N,  W.  IflO. 

4=9705(8)  (Iowa)  Circus  unloading  wagons 
from  railroad  cars  into  city  street  was  not  neg- 
ligent because  unloading  was  near  a  school- 
house  and  circus  failed  to  prevent  school  chil- 
dren from  being  attracted. — Carlisle  T.  Sells- 
Bloto  Show  Co..  168  N.  W.  880. 
4=:>705(6)  (Iowa)  Circus  company,  authorized 
to  show  in  city,  which,  when  unloading  wagons 
from  railroad  cars,  backed  them  across  street 
to  curbing,  with  tongues  diagonally  toward 
center,  so  that  teams  of  horses  might  be  con- 


veniently attached  when  hauling  them  away, 
was  not  negligent — Carlisle  v.  Sells-Floto  Show 
Co.,  163  N.  W.  380. 

Though  city's  license  to  drcos  company  to 
parade  streets  and  exhibit  impliedly  authorized 
company  to  unload  from  railroad  into  street 
for  such  purposes,  it  did  not  give  company  right 
to  obstruct  street  further  than  essential  in  ac- 
complishing^  purpose. — Id.  ' 

Where  circus  was  unloading  wagons  from 
railroad  cars  into  street,  situation  was  as  ap- 
parent to  those  present  as  agents  of  circus 
could  have  made  it,  and  circus  was  not  lacking 
in  care  because  omitting  construction  of  bar- 
ricade or  stretching  rope  across  street,  or  in 
not  undertaking  to  warn  people  of  danger  as 
apparent  to  them  as  to  circus  employ^. — Id. 

Where  circus  was  unloading  wagons  from 
railroad  cars  into  city  street,  and  superintend- 
ent undertook  to  signal  approaching  team  unttl 
circus  wagon  then  being  taken  from  car  was 
hauled  out  of  way,  and  then  to  signal  that  way 
was  clear,  he  did  not  breach  duty  to  driver  of 
team  or  public— Id. 

®=>705(0)  (Iowa)  That  something  is  calculated 
to  scare  horses  does  not  require  it  to  be  kept 
from  the  street.— Oarllale  v.  Sells-Floto  Show 
Co.,  163  N.  W.  380. 

«=>706(3)  (Minn.)  In  action  for  injury  to  boy 
from  collision  between  his  bicycle  and  defend- 
ant's aotomobile  at  street  intersection,  the  bur- 
den of  contributory  negligence  was  upon  de- 
fendant—Kennedy V.  Webster,  163  N.  W.  510. 
4=»706(5)  (Iowa)  In  action  against  circus  for 
death  of  child  killed  by  team  frightened  by  un- 
loading of  cireua  paraphernalia  into  city  street, 
evidence  held  insufficient  to  show  circus  com- 
pany failed  to  use  ordinary  care.— Carlisle  v. 
Sells-Floto  Show  Co.,  163  N.  W.  380. 
®=>706(5)  (Minn.)  In  an  action  for  personal  in- 
jury when  struck  b^  an  automobile,  evidence 
held  to  sustain  linding  that  plaintiff  was  sot 
guilty  of  contributory  negligence. — Johnson  v. 
Johnson,  163  N.  W.  160. 
®=>706(5)  (Minn.)  In  action  by  the  father  of  a 
boy  injured  by  collision  between  his  bicycle  and 
defendant's  automobile  at  street  intersection,  ev- 
idence held  to  sustain  a  finding  ttwt  the  driver 
of  the  automobile  was  negligent— Kennedy  v. 
Webster,  163  N.  W.  5ia 

4=>706(5)  (Minn.)  In  action  for  injury  when 
struck  by  defendant's  automobile,  evidence  held 
to  jnstify  a  finding  that  plaintiff  was  free  from 
contributory  negligence.- Archer  v.  Skahen,  163 
N.  W.  784. 

^3706(5)  (N.D.)  In  action  for  damages  fnnu 
an  automobile  collision  resulting  from  defend- 
ants' failure  to  keep  on  the  rignt  aide  of  the 
street,  verdict  for  plaintiff  held  sustained  by  the 
evidence.— Hendricks  v.  Hughes,  163  N.  W.  268. 
«=»706(6)  (Minn.)  Evidence  that  defendant, 
without  aiffud,  drove  hia  automobile  at  a  high 
speed  dose  to  a  standing  street  car,  from  wUch 
passengers  were  alighting,  and  atmck  plaintiff 
as  he  stepped  from  behind  the  car,  made  his 
negligence  a  qnestioB  for  tiw  Jury.— Johnson  y. 
Johnson,  163  N.  W.  160. 

XXL  TORTS. 

(B)  Aeta     or     Omlwrtona     of     Ofleera     or 

Aareata. 

4=s745i/2  (Neb.)  Where  dty  motor  vehicle,  aa- 
signed  to  fire  department,  was  being  tested  under 
its  direction  and  was  not  In  performance  of  any 
governmental  duty,  such  as  answering  emergen- 
cy call,  city  is  liable  for  damages  caused  by  its 
unlawful  operation. — Opocensky  v.  City  of  South 
Omaha,  163  N.  W.  825. 

(C)  Defects  or  Obatractlona  la  Streeta 
and  Other  Pablto  Waya. 

«=»788(2)  (Neb.)  Rev.  St.  1913,  g  4583,  requir- 
ing written  notice  of  defective  street  to  be  filed 
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with  city  clerk  five  days  before  occutxence  of 
injury  complained  of,  does  not  apply  where  de- 
fects were  obvious  and  existed  when  city  opened 
street)  without  guarding  or  warning  against 
them.— McMMters  v.  City  of  Lincoln,  163  N.  W. 
819. 

<9=»8I9(3)  (Minn.)  In  action  for  Injury  from 
falling  into  hole  m  street,  evidence  held  to  sus- 
tain finding  that  defendant  city  was  negligent  in 
not  guarding  or  lighting  it  at  night. — Thoorsell 
V.  City  of  Virginia,  163  N.  W.  976. 
€=>8I9(8)  (Neb.)  In  action  for  injury  when 
plaintiff's  horse  became  frightened  and  plunged 
into  a  creek  bed  in  a  street  which  city  had  left 
unguarded  when  it  opened  street,  evidence  held 
to  sustain  verdict  for  plaintiff.— McMasters  v. 
City  of  Lincoln,  163  N.  W.  319. 
€=9819(7)  (Minn.)  Evid^ice  in  action  against 
city  for  ^njury  from  tripping  and  falling  into 
hole  in  street,  held  to  sustain  finding  that  plain- 
tiff was  not  guilty  of  contributory  negUgence. — 
Thoorsell  v.  City  of  Virginia,  163  N.  W.  976. 
«=»82l(13)  (Neb.)  When  plain tifPs  horse  _  be- 
came frightened  and  plunged  down  a  declivity 
into  a  creek  bed  in  street  left  unguarded  by  city, 
when  it  opened  it,  its  negligence  was  for  the 
jury.— McMasters  v.  City  of  Lincoln,  163  N.  W. 
319. 

9=>82l(24)  (Minn.)  That  a  pedestrian  had 
knowledge  of  hole  in  a  street  into  which  he  fell 
at  night  did  not  charge  him  with  contributory 
negligence  as  matter  of  law.— ThoorseU  v.  City 
of  Virginia,  163  N.  W.  976. 

(D)  Detects    or     Obntracttona     tn     Sewer*, 
Drains,  and  'Water  Oenrsen. 

^s»834  (Mich.)  The  right  of  a  landowner  to 
use  percolating  waters  is  none  the  less  qualified 
by  the  rule  of  reasonable  user,  because  it  is  a 
cfty  and  is  seeping  water  for  its  inhabitants. — 
Schenk  v.  City  of  Ann  Arbor,  163  N.  W.  109. 
Where  a  city  may  divert  percolation  waters 
from  its  land  for  its  inhabitemts  without  violat- 
ing the  rule  of  reasonable  user,  and  in  so  doing 
is  not  harming  plaintiff,  it  will  not  be  enjoined ; 
but  plaintiff  will  be  allowed  damages  for  prior 
injury,  with  right  to  apply  to  the  court  in  case 
of  future  injury. — Id. 

MUNICIPAL  COURTS. 

See  Courts,  «s>188. 


See  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=3691-825. 

NAVIGABLE  V/ATERS. 

See  Waters  and  Water  Oourses. 

X.  BXOHTB  OF  FVBIJO. 

^=>l(5)  (Mich.)  A  lake  covering  100  acres,  not 
meandered,  having  outlet  connecting  it  indirect- 
ly with  Huron  river,  through  which  fish  can 
pass  and  down  which  small  boat  might  be  float- 
edj  is  not  public  navigable  body  of  water,  but 
privately  owned  pond.— Winans  v.  Willetts,  188 
N.  W.  993. 

NAVIGATION. 

See  Navigable  Waters. 

NECESSARIES. 

See  Husband  «nd  Wife.  <&=3l61.  . 

NEGATIVING  EXCEPTIONS. 

See  Indictment  and  Information,  ^s»lll. 


NEGLIGENCE. 

See  Bailment,  «=>9,  31,  33;  Bridges,  d=i>45: 
Carriers,  «S3»132,  137,  177-185,  305,  31T; 
Death,  ®=s>31-58;  Electridty;  Estoppel,  *=» 
96;  Highways.  «=»187.  JP8;  Master  and  Serv- 
ant. <^9l01-296,  316-^2:  Municipal  Corpo- 
rations, <8s3706,  706,  746H-821;  Physicians 
and  Surgeons,  $=318;  Railroads,  <S=3225- 
350;  Street  Railroads,  <S=>100-ll7;  Tele- 
graphs and  Telephones. 

t.   ACTS  OR  OMISSIONS  OOMSTXTUT- 
INO   NEGUGENOE. 

(B)   Vmngeroam    Snbataacea,    MaohlBerT. 
and  Otber  InstraneBtalUles. 

€=>25  (Iowa}  If  a  railroad  company  owning  a 
turntable  maintains  it  at  a  place  where  it  nat- 
urally attracts  the  attention  of  children  and  en- 
tices them  to  play  upon  it,  and  leaves  it  un- 
locked and  unguarded,  such  company  is  charge- 
able with  negligence. — Taylor  v.  Minneapolis  & 
St  L.  R.  Co.,  163  N.  W.  405. 

(C)   Condition  and  Oae  of  I^and,  Bnildlna;a« 
and  Other   Stmetare*. 

^944  (Mich.)  An  architect  Is  not  a  warrantor 
of  his  plans  and  specifications,  and  where  he 
possesses  reqai!>ite  skill  and  knowledge,  and  in 
exercise  thereof  used  his  best  judgment,  he  is 
not  liable  for  defective  plans  and  specifications. 
— Bayne  v.  Bverham,  168  N.  W.  1002. 

n.  PROXIMATE   CAUSE   OF   INJITRT. 

<S=356(1)  (Mich.)  On  collapse  of  a  building  there 
can  be  no  recovery  against  architect  for  death, 
of  workman  merely  on  proof  that  plans  were  de- 
fective and  building  collapsed,  but  must  show 
architect's  plans  were  followed,  and,  in  absence 
of  such  proof,  verdict  should  be  directed  for  the 
architect.— Bayne  v.  Everham,  163  N.  W.  1002. 

m.   OOITTBIBTTTORT  NEGriGENCE. 

(C)   Intpnted  Nearllsenoe. 

i3=>92  (Minn.)  The  negligence  of  the  driver  of 
an  auto  bus  is  not  imputable  to.  a  passenger  in- 

iured  by  its  collision  with  an  electric  car. — ^Mc- 
)onald  v.  Mesaba  Ky.  Co.,  168  N.  W.  29a 
<ts>93(l)  (N.D.)  NegUgence  of  driver  of  auto- 
mobile is  not  imputable  to  a  guest  who  is  not 
shown  to  have  co-operated  in  running  the  car. 
—Chambers  v.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.  Co.,  163  N.  W.  824. 

<D)  ComparatlTe   NesltBenoe. 

4b»I00  (Neb.)  To  open  door  of  elevator  shaft 
and  then  turn  one's  back  and  enter  it  without 
looking  to  see  whether  the  elevator  is  there  is 
such  gross  negligence  that  one  so  doing  cannot 
recover  for  injury  from  falling  down  shaft,— 
Sodomka  v.  Oudahy  Packing  Oo.,  163  N.  W.  809. 
4=>I0I  (Neb.)  In  action  for  damages  eansed  by 
the  negligence  of  the  defendant,  plaintiff  may 
recover,  aJthough  himself  guilty  of  contributory 
nagligence,  if  that  was  slight  as  compared  wiui 
defendants  negligence. — Sodomka  v.  Oudahy 
Packing  Co.,  163  N.  W.  809. 

XV.  ACTIONS. 

(B)  Bvldenoe. 

®=>I2I(2)  (Mich.)  The  mere  happening  of  an 
accident,  or  proof  of  injury  resulting  therefrom, 
raises  no  presumption  of  negligence. — Massa- 
chusetts Bonding  &  Ins.  Co.  v.  Park,  163  N.  W. 
891. 

$s»l3l  (Neb.)  Evid«ice  of  subaequent  repair* 
made  or  precautions  taken  after  an  injury  Is 
not  admissible  to  prove  antecedent  negUvenca. — 
Tankersley  v.  Lincoln  Traction  (3o,  163  N.  W. 
850. 

(Cl    Trial,  Jndarment.  and  Rertew. 

$=9l36(2i)  (Iowa)  In  an  action  for  petsoaal  in- 
'Junes  Buatained  by  a .  child  in  playuig  ttpon  a 
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turntable,  wbeAer  H  wm  ne^lWence  on  the  part 
of  defendant  to  leave  the  turntable  unlocked 
and  unguarded,  held,  nnder  the  evidence,  for 
the  jury.— Taylor  v.  MinneapoUs  A  St.  L.  R. 
Co.,  163  N.  W,  406. 

4s»  136(28)  (Iowa)  Oontribntorjr  negligence  «z- 
iata  as  a  matter  of  law  only  in  those  exceptional 
cases  where  pUdntiS's  want  of  reasonable  care 
is  80  flagrant  as  to  at  once  convict  him  of 
not  exercising  the  caution  for  his  own  safety 
of  an  ordinarily  prudent  man.— Toney  t.  Inter- 
state Power  Oo.,  163  N.  W.  3d4. 
«s9l86(31>  (Neb.)  In  servant's  action  for  in- 
jury, it  is  for -jury  to  find  wbethw  contributory 
negligence,  if  any,  was  alight  as  compared  with 
negligence  of  defendant.— Sodomka  v.  Cudahy 
Packing  Co.,ieS  N.  W.  809. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  <»=»&39;    New  Trial,  «=» 
102-108. 

NEWSPAPERS. 

See  Ifortgages,  «=>36(t. 

NEW  TRIAL. 

See  Appeal  and  Error,  <8=»30S,  304,  438,  528, 
■   71»;  Criminal  Law,  iS=»90d-e39:  Insane  Per- 
sons, «S>24. 

I.  XATTTRE  Aim  SCOPB  OF  BEMEST. 

«=slO  (Mich.)  Where  counsel  for  both  parties 
assented  in  open  court  to  suggestion  that  jury 
be  allowed  to  separate  and  go  to  tlieir  respec- 
tive boarding  houses  for  supper  unaccompanied 
by  officer,  hel4,  that  court  did  not  err  in  den.v- 
ing  a  new  trial  upon  ground  of  such  separation. 
—Hampton  v.  Van  Nest's  Estate,  163  N.  W.  83. 
«=>J0  (S.D.)  In  view  of  Code  Civ.  Proc.  §  822, 
regarding  docketing  of  judgment  by  clerk,  mere 
entering  and  docketing  of  judgment,  where  no 
benefits  have  been  claimed  or  accepted  there- 
under, held  not  to  estop  prevailing  party  from 
thereafter  obtaining  new  trial.— Avery  Co.  ▼. 
Peterson,  163  N.  W.  677. 

n.  oRotnfDS. 

(B)  Hlseomdaot     of     Parties,    Connsel,    or 
Wltneaaes. 

^=>2a  (Minn.)  Denial  of  new  trial  for  alleged 
misconduct  of  plaintiff,  prevailing  party,  in 
talking  to  jurors,  held  not  erroneous. — George 
Gorton  Machine  Co.  v.  Grignon,  163  N.  W.  748. 

(B)   Irrevnlsrltles    or   Defects    In    Terdlot 
or  Findlnss. 

<3=»57  (Minn.)  Under  Gen.  St.  1913,  {  7812,  re- 
lating to  the  reception  and  entry  of  verdict, 
where  a  sealed  verdict,  instructed  by  consent  of 
counsel,  was  returned  to  the  clerk  and  there- 
after op«ted  by  court  in  jury's  absence  and 
recorded,  the  proceeding  was  lirregular  and 
ground  for  a  new  triaI.--Kl6mmer  v.  Biersdorf, 
163  N.  W.  527. 

(F)  Terdlet  or  Flndinara  Oontrsvy  to  tim.fr 
or  Evidence. 

^=>66  (S.D.)  Where  instructions  were  not  ex- 
cepted to  by  either  party,  they  became  law  of 
case,  and,  verdict  being  in  clear  disregard  there- 
of, trial  court  was  bound  to  grant  new  trial. — 
Gartner  v.  Mohan,  163  N.  W.  674. 

(B)  HenrlT  Dlaeovered  Bvldenee. 

«=3t02(l)  (Neb.)  A  new  trial  should  not  be 
granted  for  newly  discovered  evidence,  unless  it 
could  not  by  reasonable  diligence  have  been  pro- 


duced at  the  trial.— Jackson  t.  Omaha  ft  Coun-' 
ctl  Bluffs  St  Ry.  Co.,  163  N.  W.  888. 
«=9l03  (Neb.)  A  new  trial  Bhonld  not  be  grant- 
ed for  newly  discovered  evidence,  unless  such 
evidence  is  shown  to  be  material.— Jackson  v. 
qmaha  &  Council  Bluffs  St.  By.  Co„  163  N.  fV. 

®=3l08(2)  (Mich.)  In  widow's  action  against 
saloonkeeper  forbidden  to  sell  to  husband  for 
damages  by  his  death,  held,  that  court  properly 
refused  new  trial  for  newly  discovered  evi- 
dence, consisting  of  statements  made  by  doctor 
in  proofs  of  widow's  claim  on  her  husband's  life 
policy,  which  statements  were  not  inconsistent 
with  her  claim  against  saloonkeeper.— Holtqoist 
V.  O'ConneU,  163  N.  W.  63. 

m.  PBOOEEDHTGS  TO  FBOOUBE 
JSEW  TBIAI- 

«»I29  (Iowa).  Under  CJode,  f  3755,  par.  8,  htM, 
that  in  a  motion  for  new  trial  ruling  complain- 
ed of  should  be  pointed  out  as  nearly  as  can  be, 
and  when  rulings  are  grouped  and  objecti(m 
made  to  all  they  are  to  be  ignored  as  not  con-- 
stituting  "on  error  at  law  occurring  during  the 
trial";  the  trial  court  not  being  required  to 
search  record  for  error.— liddle  v.  Salter,  16S. 
N.  W.  447. 

(S='I50(1)  (Mich.)  Court  did  not  err  in  refut- 
ing new  trial  for  newly  discovered  evidence 
where  no  witnesses  were  named,  and  proposed 
testimony  or  affidavits  of  such  witnesses  were. 
not  set  out,  and  court  was  left  to  simple  conjee- - 
ture  as  to  materiality  of  propoiied  evidence. — 
Hampton  v.  Van  Nest's  H;btate,  163  N.  W.  83. 

NOMINATION. 

See  Elections,  «=»12&-166. 

NON  OBSTANTE  VEREDICTO. 

See  Appeal  and  Error,  ®=>109. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Estoppel,  9=996. 

NOTES. 

See  Bins  and  Notes. 

NOTICE. 

See  Animals,  9=370-74; .  Appeal  and  Error,  «ss 
418;  Bills  and  Notes,  ®=>344;  Bridges,  «39 
45;  Brokers,  <3=»56;  Carriers,  <3=s>159,  218; 
Chattel  Mortgagee,  €=9150):  Constitutional 
Law,  <g=9309;  Drains  <8=»3();  Evidence,  «=> 
168;  Executipn,  «=»222;  Fraudulent  Convey- 
ances, 9s>190;  Insurance,  9=s>378,  539;  Mas- 
ter and  Servant,  4=>396;  Mortgages,  9=>354 ; 
Municipal  Corporations,  ®=»788;  Taxation, 
<8=>704,  706;   Vendor  and  Purchaser,  «s»227. 

NUISANCE. 
X.  PBivATE  inrasAiroES. 

(A)  Hatnre  of  Injury,  nnd  Llabllltjr  There- 
for. 

9=>3(8)  (Mich.)  Maintaining  private  insane  asy- 
lum in  close  proximity  to  residences  of  plain- 
tiffs, which  are  in  residential  section  of  city, 
would  be  a  nuisance. — Barth  v.  Christian  Psy- 
chopathic Hospital  Ass'n,  163  N.  W.  62. 

(C)  Abatement  and  Injnnctlon. 

9s>l9  (Mich.)  Bill  will  lie  to  enjoin  one  who 
has  contracted  for  purchase  of  tract  of  land  ad- 
joining lots  used  and  occupied  for  residential 
purpose    in   resideatial   district    adjoining   city 
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from  erecting  and  maintaining  a  private  Insane 
asylum  thereon.— Barth  v.  Christian  Psycho- 
pathic Hospital  Ass'n,  163  N.  W.  62. 

XL  PUBUC   irnZSAHOES. 

(A)  Itatare  of  InJurTf  and  titabtlltr  Tlier*- 
tor. 

^=962  (Mich.)  Operation  of  crane  by  defendant 
railway  company  both  nieht  and  day  in  district 
not  preponderatingly  residential  held  not  public 
nuisance.— People  v.  Wobash  By.  <>.,  163  N.  W. 
996. 

(O)  Abatement   and  lajnnotton. 

9=»84  (N.D;)  Though  affidavits  in  sujpport  of 
application  to  enjoin  maintenance  of  disorderly 
house  alleged  to  be  nuisance  refer  to  its  having 
existed,  court  has  jurisdiction  where  complaint 
alleged  that  nuisance  was  existing  at  time  of 
commencement  of  action. — State  v.  Bennett,  163 
N.  W.  1063. 

9=s>85  (N.D.)  In  absence  of  statate,  court  has 
no  authority  to  order  destruction  of  property 
connected  with  operation  of  a  disorderly  house, 
but  under  Comp.  Laws  1913,  Si  9644-9651, 
court  may  provide  for  disposition  of  premises 
and  property,  and  may  commit  such  property  to 
care  of  officers  for  a  year.— State  v.  Bennett,  163 
N.  W.  1063. 

(D)  Criminal  Prasceatloaa. 

4=992  (^lich.)  In  prosecution  against  defendant 
railway  for  maintaining  nuisance  consisting  in 
operating  of  crane  for  loading  and  unloading 
cars,  undisputed  evidence  held  to  show  that  pre- 
ponderating character  of  nei^borhood  was  resi- 
dentiaL— People  t.  Wabash  By.  Co.,  163  N.  W. 
996. 

OBJECTIONS. 

See  Xppeal  and  Error,  «=>215,  230,  231,  1078; 
Appearance;  Criminal  Law  (S=>l030,  1014; 
Pleading,  «=a428;  Trial.  e=>75,  76. 

OFFER. 

See  Contracts,  «=»2. 

OFFICERS. 

See  Contracts,  4=»1S1;  Corporations,  9s>294- 
314 ;  Cbunties,  «=970, 102 ;  District  and  Pros- 
ecuting Attorneys;  Evidence,  4=»244;  Justice 
ee  of  tiie  Peace;  Prisons;  Public  Service  Com- 
missions; Railroads,  €=>9;  Receivers;  Schools 
and.  School  Districts,  4=>47;  Sherifb  and 
Constables. 

m.  BIOHX8.  POWERS.  DUTIES,  AlTD 
UABIUTIBS. 

«S3I03  (N.D.)  Acts  of  de  jure  officers  cannot 
be  collaterally  attaclted.— McHenry  County  v. 
Brady,  168  N.  W.  540. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «=3474-489;  Evidence,  «=» 
471-653. 

OPINIONS. 

See  Courts,  «=s>99;   Trial,  <S=>241. 

ORAL  AMENDMENT. 

See  Pleading,  ^»240. 

ORDINANCES. 

See  Munidpal  Corporations,  <8s>106,  621,  642. 

PARDON. 

See  Coatracts.  «s>181. 


PARENT  AND  CHILD. 

See  Bastards;  Criminal  Law,  4=>43,  90;  Deeds, 
^=>211;  Fraudulent  Conveyances,  <S=396; 
Guardian  and  Ward;  Infants. 

<S=»I7(5)  (Wis.)  In  proaecntlon  for  failure  to 
support  minor  children,  evidence  regarding  sodi 
ne^ect  before  and  after  time  charged  in  com- 
plaint and  information  is  admiasiUe.— Watke  ▼. 
State,  163  N.  W.  258. 

In  prosecution  for  nonsupport  of  minor  chil- 
dren, the  particular  date  named  in  informatioa 
and  complaint  is  immaterial  if  offense  was  com. 
mitted  at  or  about  that  time.— Id. 

PAROL  EVIDENCE. 

See  Evidence,  «=»397-44& 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  aa 
tp  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

I,  n,Axsrvn-B. 

.    (A)  Peraona  'Who  mar  or  mast  Sao. 

®=>7(2)  (N.D.)  Where  buyer  agreed  as  part  of 
price  to  pay  to  third  party  amount  due  him  by 
seller,  the  seller,  as  trustee  of  express  trust 
within  Comp.  Laws  1913,  $  7397,  might  main- 
tain an  action  for  buyer's  failure  to  pay  the' 
amount— Steen  v.  Neva,  163  N.  W.  272. 

n.  DEpEiifiAirrs. 

(B)  Joinder. 

€=»30  (Minn.)  If  the  liability  of  saloon  keeper 
and  a  surety  on  his  license  bond  is  joint  and  an 
action  is  brought  against  the  surety  alone,  there 
is  a  misjoinder  of  a  parf?  defendant— Poech  v. 
Lion  Bonding  &  Surety  Co.,  163  N.  W.  131. 

V.  DEFECTS,  OBJECmONS.  AMD 
AMENDBCEITT. 

<&s»84(2)  (Mich.)  Where  nonjoinder  of  joint 
debtors  in  action  on  contract  is  not  disclosed 
by  the  record,  it  must  be  taken  advantage- of  by 
plea  in  abatement— McEJiight  v.  Lowitz,  163  N. 

VV,   <74. 

€=988(4)  (Minn.)  The  miajoicder  of  a  party  de> 
fendaqt  must  be  taken  advantage  of  by  demurrer 
ot  answer,  or  it  is  waived.— Poach  v.  Lion  Bond- 
ing &  Surety  Co.,  103  N.  W.  ISl. 

PARTNERSHIP. 

See  Bankmptcy,  9=354;  Banks  and  Banking 
®=>99;    Maliaous  Prosecution,  ®=»41. 

Z.  THE  BEX.ATION. 
(A)   Creation  and  Reanlaltea. 

9s9l8  (Mich.)  Consent  of  all  parties  is  essen- 
tial to  create  partnership. — Budi  v.  Haire,  163 
N.  W.  87a 

<B>  Am  to  Tbtrd  Peraoas. 

9=>34  (Iowa)  A  person  will  not  be  hdd  liable 
as  a  partner  where  not  a  partner  in  fact,  unless 
by  reason  of  some  act  or  wrong  or  fault  on  his 
own  part  he  has  estopped  himself  to  deny  part- 
nership.—Anfeuson  V.  Banks,  163  N.  W.  608. 

Ostensible  partnership  cannot  be  established 
by  general  reputation,  however  long  continued ; 
general  reputation  only  being  admissible  to 
show  reliance  upon  representations  of  the  id- 
leged  partner  which  would  estop  him  from  de- 
nying partnership. — Id. 

€=336  (Iowa)  If  general  reputation  may  have 
force  of  notice  to  alleged  partner,  saeh  mto 
must  apply  only  to  those  who  are  living  or  doing 
business  in  community  where  reputation  pre- 
vails and  where  it  may  reasonably  ba  presumed 
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that  matter  would  hare  come  to  their  attention. 
— Anfenson  ▼.  Bankg,  163  N.  W.  808. 

An  alleged  partner  need  not  exercise  diligence 
to  diBCoyer  existence  of  general  reputation  that 
be  was  partner,  unless  it  was  caused  by  hia 
conduct,  or  its  existence  has  been  brought  to 
his  knowledge  in  such  manner  that  he  should 
deny  it — Id. 

9=>38  (Iowa)  If  on  receiving  notice  of  misuse 
of  his  name  alleged  partner  at  once  puts  stop 
to  it,  his  responsibility  therefor  is  at  end  unless 
possibly  he  should  be  held  to  exercise  of  reason- 
able care  to  prevent  repetition  of  misrepresen- 
tation.—Anfenson  V.  Banks,  103  N.  W.  608. 

(C)  Bvldenee. 

<S=»44  (Iowa)  In  action  by  depositors  against 
alleged  partner  of  banker  to  bind  defendant  by 
act  of  banker  in  stating  in  printed  circular  that 
defendant  was  one  of  owners  of  bank,  burden 
held  on  plaintiffs  to  show  that  defendant  as- 
sented to  or  ratiOed  such  act  of  holding  out,  or 
that  he  by  negligence  so  gross  as  to  be  tanta- 
mount to  fraud  permitted  such  holding  out  to 
go  on  and  depositors  to  be  deceived  thereby. — 
Anfenson  v.  Banks,  16S  N.  W.  606. 

In  action  against  one  as  ostensible  partner, 
burden  was  at  all  times  upon  plaintiil  to  estab- 
lish such  partnership.— Id. 
9=344  (Mich.)  Burden  of  showing  existence  of 
partneisiup  is  upon  him  who  alleges  it. — Fletch- 
er V.  Fletcher,  163  N.  W.  488. 
9=»50  (Iowa)  In  action  by  depositors  against 
alleged  partner  of  banker,  circular  issued  by 
banker  stating  that  defendant  was  one  of  own- 
ers of  bank  was  admissible  on  issue^  of  ostensible 
partnership  when  restricted  to  its  effect  in 
tending  to  show  that  the  depositors  relied  upon 
it  in  giving  credit  to  the  bank.— Anfenson  t. 
Banks,  163  K.  W.  60& 

In  action  by  depositors  against  alleged  part- 
ner of  abscoltding  private  banker,  as  hearsay 
evidence  is  wholly  incompetent  to  prove  essen- 
tial element  constituting  estoppel,  evidence  as 
to  rumors  that  defendant  was  one  of  owners  of 
bank  and  that  he  had  general  reputation  of  be- 
ing partner  in  business  was  improperly  received 
without  first  showing  that  story  was  chargeable 
to  defendant.— Id. 

4=353  (Mich.)  Stricter  proof  of  partnerahip  is 
required  in  suits  between  partners  than  in  suits 
against  outsiders,  especially  where  member  most 
interested  is  dead.— Fletcher  v.  Fletcher,  163  N. 
W.  488. 

In  suit  involving  existence  of  partnership,  held. 
tEat  partner  failed  to  produce  that  strong  and 
convincing  proof  of  partnership  required  to  de- 
prive deceased  partner's  only  daughter  of  two- 
ninths  of  bis  estate.— Id. 

That  it  was  generally  understood  in  Alpena 
that  parties  were  a  c^artnership  was  insuffi- 
cient proof  of  relation  in  suit  between  surviving 
partners.— Id. 

4=>53  (Mich.)  In  attempt  to  establish  partner- 
ship inter  se,  one  seeking  to  prove  relation  must 
do  so  by  clear  and  preponderating  evidence. — 
Bush  ▼.  Haire,  163  N.  W.  875. 

Tn  suit  for  accounting  and  for  dissolution  of 
partnership,  evidence  held  insufficient  to  estab- 
lish that  intention  of  parties  was  to  engage  in 
general  partnership.— la. 

9=»56  (Iowa)  Where  depositors  seek  to  recorer 
against  an  alleged  partner  in  private  bank  on 
theory  of  estoppel,  they  must  not  only  prove 
matter  which  so  estops  him  but  go  further  and 
prove  that  they  relied  thereon  in  making  their 
deposits.— Anfenson  y.  Banks,  163  N.  W.  60S. 

While  independent  evidence  that  defendant 
held  himself  out  as  partner  in  bank  or  bad 
knowingly  permitted  himself  to  be  held  ont  as 
snch  would  justify  admission  of  evidence  that 
depositors   had   seen  circular  in  which  he  was 


named  as  owner  to  show  their  belief  of  part- 
nership and  reliance  thereon,  such  proof  would 
not  sustain  finding  of  estoppel  of  which  reliance 
is  but  element. — Id. 

In  an  action  by  depositors  against  alleged 
partner  of  absconding  private  banker,  fact  that 
banker's  wife  was  daughter  of  defendant  would 
not  justify  jury  in  inferring  that  it  must  have 
been  suggested  to  his  mind  that  depositors  were 
reh'ing  on  defendant's  individual  responsibility. 
— Id. 

In  an  action  by  depositors  against  alleged 
partner  of  banker,  defendant's  knowledge,  if 
any,  of  financial  soundness  of  such  banker, 
would  not  justify  jury  in  inferring  that  it 
should  have  been  suggested  to  his  mind  that 
people  of  town  were  depositing  in  bank  in  reli- 
ance on  defendant's  individual  responsibility. 
— Id. 

That  defendant  made  visits  to  his  son-in-law's 
bank  would  not  warrant  jury  in  inferring  that 

Eatrona  of  the  bank  had  ground  for  belief  that 
e  was  partner. — Id. 

To  charge  defendant  as  ostensible  partner  in 
banking  business,  persons  crediting  bank  on 
such  supposition  must  show  affirmatively  that 
they  exercised  reasonable  care  to  know  truth  as 
to  alleged  partnership,  and  that  they  were  in 
some  manner  misled  by  defendant's  acts  or 
fault— Id. 

IV.  lUGRTS  AND  X.IABII.ITIEB   AS 

TO  THIRD  PERSONS. 

(A)  Repreaentatlon    of   Ftrni    bjr    Partner. 

«s»l28  (Mich.)  One  partner  can  bind  the  other 
only  by  contracts  within  partnership's  scope. 
-Wexford  Tp.  v.  Seeley,  163  N.  W.  16. 

(D)   Actions  bx  or  Asratast  Firm*  or  Part- 
ners. 

$=>I9I  (Iowa)  A  partnership  under  Code,  $ 
3408;  is  a  legal  entity,  and  may  sue  and  be 
sued.— State  v.  Kiefer,  163  N.  W.  688. 
€=3 1 95  (Iowa;  The  residence  of  a  partnership 
may  be  other  than  that  of  either  partner. — State 
V.  Kiefer,  168  N.  Wj  688. 

4=3218(2)  (Iowa)  In  action  by  depositors 
against  alleged  partner  of  absconding  banker, 
instructions  held  not  to  sufficiently  withdraw 
issue  of  actual  partnership  from  jury,  and  de- 
fendant's request  for  distinct  withdrawal  should 
have  been  sustained. — ^Anfenson  ▼.  Banks,  163 
N.  W.  608. 

In  an  action  by  depositors  against  alleged 
partner  of  banker,  qualification  of  instruction 
on  duty  of  depositors  to  inquire  of  defendeuit 
as  to  his  purported  relations  with  bank  held 
less  favorable  to  defendant  than  he  was  entitled 
to:-Id. 

4=>2I8(3)  (Iowa)  In  action  seeking  to  bold  de- 
fendant as  partner,  if  evidence  is  not  sufficient 
to  justify  verdict  for  plaintiff,  court  should 
BO  direct  jury. — ^Anfenson  v.  Banks,  163  N.  W. 
608. 

In  action  by  depositors  against  alleged  part- 
ner of  banker,  evidence  held  not  to  show  case  for 
jury  on  issue  of  ostensible  partnership. — Id. 
4=»2I9(3)  (Iowa)  A  judgment  against  a  part- 
nership as  such  is  not  a  judgment  against  an 
individual  member  thereof.— State  v.  Kiefer,  163 
N.  W.  688. 

<&=»220(4)  (Iowa)  Judgment  against  a  partner- 
ship as  such  is  not  a  lien  on  property  of  in- 
dividual member  thereof.— State  v.  Kiefer,  1G3 
N.  W.  698. 

PASSENGERS. 

See  OarrieDB,  «s!>305,  817. 

PATENTS. 

See  Public  Lands,  <S=»110. 
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PAVEMENTS. 

See  Street  Bailroads,  i&=>37,  38. 

PAYMENT.  ■ 

See  Accord  and  Satisfaction ;  Chattel  Mortgag- 
es, €=9240;  Compromise  and  Settlement; 
Kxecutors  and  Administrators,  ^=320&-265, 
300-315;  Mortgages,  «=»298;  Municipal 
Corporntions,  <&=>524;  Sheriffs  and  Consta- 
bles, ®=>69;  Subrogation;  Vendor  and  Pur- 
•    chaser,  €=3341. 

PAYMENT  INTO  COURT. 

See  Insurance,  «=>793. 

PENSIONS. 

See  Municipal  Corporations,  $=9200. 

PERCOLATING  WATERS. 

See  Water*  and  Water  Courses,  ^s=>101. 

PEREMPTORY  CHALLENGES. 

See  Jury,  <S=»136. 

PERJURY. 

a.  PBOSECTTTIOM  AND  PUNISHMENT. 

$=>I9(2)  (N.D.)  Information  charging  that  de- 
fendant falsely  and  knowingly  swore  to  false 
statements  and  willfully  and  unlawfully  com- 
mitted perjury  contrary  to  the  statute,  was  suf- 
ficient to  charge  perjury.— State  v.  Scott,  163 
N.  W.  8ia 

$=»29(2)  (N.D.)  In  information  for  perjury, 
where  there  are  several  distinct  assignments, 
proof  of  any  one  of  them  ia  sufficient. — Stato 
V.  Scott,  leii  N.  W.  810. 
€=»36  (N.D.)  Whether  the  clerk  of  a  county 
court  is  competent  to  administer  an  oath  is  a 
question  of  law  for  the  court.— State  v.  Scott, 
163  N.  W.  810.  , 

In  a  prosecution  for  petjury,  the  materiality 
of  the  questions  asked  on  the  former  trial  and 
'  of  the  answers  ^ven  thereto  is  for  the  court, 
and  not  for  the  jury.— Id. 

PERMIT. 

See  Municipal  Corporations,  <S=>621. 

PERSONAL  INJURIES. 

See  Animals,  <3=968;  Bridges,  «=»46;  Car- 
riers, «=s>305,  317 ;  Master  and  Servant,  ®=9 
101-296;  Negligence;  Bailroads,  «=>324- 
330. 

PER  STIRPES  ET  PER  CAPITA. 

See  WUls,  «=s531. 

PHOTOGRAPHS. 

See  Evidence,  «=9369;   Trial,  «=s>207. 

PHYSICIANS  AND  SURGEONS. 

See  Damages,  <$=9l77;  Intoxicating  Liquors, 
€=»167. 

€=35(1)  (Iowa)  The  requirements  of  Code^  §f 
257U,  2577,  2580,  that  before  engaging  in  the 
practice  of  medicine  a  certificate  must  lie  ob- 
tained and  filed  are  mandatory. — Lynch  t.  Kath- 
mann,  103  N,  W.  408. 

<&='I8(4)  (Wis.)  Complaint  hOd  to  state  cause 
of  action  for  malpractice. — ^Lueke  v.  Senn,  163 
N.  W.  171. 

Complaint  in  action  for  malpractice  heJd  not 

to  state  cause  of  action  showing  liability  for 

-  gross  negligence. — Id. 

€=>22  (Iowa)  The  good  faith  of  oiie  nssuming 

to  act  as  a  veterinarian  without  a  licease,  as 


re4aired  by  Code  Snpp.  1&13,  §  25381,  cannot 
be  substituted  for  the  express  requirements  of 
the.  statute,  nor  is  it  sufficient  to  show  that  be 
actually  had  the  qualificati(NX8  of  a  veterinary, 
and  he  cannot  recover  for  services  rendered 
without  a  license.— Bader  v.  Elliot,  163  N.  W. 
406. 

A  veterinary  who  assumed  to  diagnose  an  ail- 
ment as  cholera,  and  who  then  assumed  to  ad- 
minister the  virus  and  serum  treatment,  heU 
"practicing  as  a  veterinacy"  both  in  the  diagnosis 
and  in  the  treatment  in  view  of  Code  Supp. 
1913,  IS  25381,  2538w5.— Id. 
9=>22  (lows)  A  physician  who  had  failed  to 
comply  with  Code,  §  2577.  requiring  him  to  file 
a  certificate  for  record  in  the  office  of  the  county 
recorder,  could  not  maintain  an  action  for  serv- 
ices rendered.- Lynch  ▼.  Kathmann,  168  N.  W. 
408 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

L   FORM  AND  AZ.I.EOATION8  IN  OEN- 
EBAI.. 

®=»8(7)  (Iowa)  Where  plaintiff  pleaded  facts 
prima  facie  establishing  assignment  of  judgment 
to  him,  a  denial  merely  "that  the  judgment  had 
been  assigned"  was  insufficient. — Tewksbury  v. 
Title  Guaranty  &  Surety  Co.  of  Scranton,  i'o., 
163  N.  W.  435. 

€=>  1 1  (Iowa)  In  merchant's  action  on  agree- 
ment to  pay  specified  amount  if  he  followed 
certain  directions  and  his  sales  did  not  increase 
certain  percentage,  an  answer  alleging  plain- 
tiff's failure  to  fbllow  directions,  which  did 
not  specify  th«  particular  respect  in  which 
plaintiff  bad  failed  to  perform-  is  insufficient, 
under  Code,  {  3628,  requiring  that  in  con- 
troverting allegations  of  performance  facts  shall 
be  specifically  stated. — Weibel  v.  Boston  Piano  tc 
Music  Co.,  163  N.  W.  193. 
@=334(6)  (Iowa)  In  absence  of  attack  in  trial 
court,  it  ia  duty  of  Supreme  Court  on  appeal  to 
construe  pleading  most  strongly  in  support  of 
judgment. — ^Murpby  v.  Williamson,  163  N.  W. 
211. 

«=336(1)  (Mich.)  Circuit  Court  Bule  23,  {  6, 
providing  that  admissions  in  pleadings  are  bind- 
ingj  is  inapplicable,  where  matter  alleged  in  plea 
is  immaterinl  and  foreign  to  issue. — East  Side 
Trust  &  Savings  Bank  v.  McGinnis,  163  N.  W. 
949. 

ig=>36(l)  (S.  D.)  Allegations  of  complaint  and 
answer,  though  affirming  an  unsound  conclu- 
sion of  law,  must  be  taken  as  true  on  the  theory 
of  estoppel.— Louder  v.  Hunter,  163  N.  W.  686. 

m.   PX.EA  OR  ANSWER.  CROSS-COM- 
PLAINT.  AND   AFFIDAVIT 
OF  DEFENSE. 

(B)  Dllatorr  PIcaa   and   Matter  la  Abate- 
ment. 

€=>I06(1)  (Mich.)  A  plea  in  abatement  must 
not  only  point  out  plaintiS's  error,  bat  must 
indicate  in  what  manner  it  may  be  corrected. — 
McKnight  v.  Lowitz,  163  N.  W.  94. 

The   technical   plea   in    abatement   exists   in 
Michigan.— Id. 

(O)   Traveraea  or  Dentals  and  AAmlMloaa. 

€S3|I6  (Mich.)  Where  a  fideli^  insnrance com- 
pany's defense  to  action  upon  its  bond  was  the 
policy  limitation  of  the  period  in  which  aoit 
may  be  brought,  such  limitation  appearing  up- 
on the  face  of  the  bond,  which  was  made  a  part 
of  the  declaration,  it  was  not  necessary  for  the 
defendant  to  give  notice  of  such  defense. — ^La- 
dies of  Modern  Maccabees  v.  Illinois  Surety  Co., 
163  N.  W.  7. 

$=9f2<(l)  (Iowa)  A  denial  based  upon  insuffi- 
dent  knowledge  or  informati«n  ta-form  a  belief 
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puts  the  matter  pleaded  in  iMiie.^-Tewk8bur7 
T.  Title  Guaranty  &  Surety  Co.  of  Scianton, 
Pa.,  163  N.  W.  435.     . 

V.  DEinraxuBR  o»  exoeftioit. 

«=5»I94(5)  (N.D.)  WTiere  answer,  which  denied 
aH  averments  of  complBint  save  as  admitted,  al- 
leged new  matter  constituting  neither  counter- 
claim nor  defense,  it  is  subject  to  demurrer,  un- 
der Comp.  Laws  1913,  g  7452.— Beyer  v.  North 
Aiperican  Coal  &  Mining  Co.,  163  N.  W.  1061. 

VI.  AMENDED  AND   S1TFFX.EHENTAI 
PI,EADINGS  AND  ]EtEPI.EAPER. 

4=>236(5)  (Iowa)  In  action  by  telephone  line- 
man for  injuries  from  electric  company's  wires 
it  was  not  abuse  of  discretion  to  permit  plain- 
tiff, at  or  near  close  of  the  trial,  to  amend  hi« 
petition  to  include  a  claim  for  expenses  for  medi- 
cal treatment,  to  conform  to  the  proof. — ^Tonef 
T.  Interstate  Power  Co.,  163  N.  W.  394. 

$=s>237(4)  (Iowa)  Amendment  to  conform  plead- 
ings to  proof  is  permitted  even  after  verdict, 
and,  as  judgment  is  to  be  entered  immediately 
upon  return  of  verdict,  after  entry  of  judgment, 
but,  under  (raise  of  so  doing,  new  claims,  causes 
of  action,  or  new  issues  may  not  be  injected. — 
Carlisle  y.  Sdls-Floto  Show  Co.,  163  N.  W.  380. 

«=»240  (Iowa)  Under  Code,  g  3603,  a  pleading 
in  suit  to  enjoin  violation  of  a  contract  to  lay 
tile  drains  was  properly  amended  verbally  in 
open  court  so  as  to  ask  for  general  relief, 
where  defendant  failed  to  object. — Calhoun  v. 
Robinson,  168  T^.  W.  374. 
e=s>24S(e)  (Iowa)  If  for  any  reason  eouo'ael  for 
plaintifr  has  not  been  able  to  reduce  to  writ- 
ing his  proposed  amendment  to  the  petition  be- 
fore verdict  on  motion  for  defendant,  time 
should  be  allowed  him  to  do  so. — Carlisle  v. 
Sells-Floto  Show  Co.,  163  N.  W.  380, 
.  Where  there  was  no .  intimation  of  intention 
of  counsel  for  plaintiff  to  file  amendment  to  pe- 
tition after  court's  ruling  on  defendant's  mo- 
tion to  direct  verdict,  even  though  there  was 
talk  of  filing  amendment,  both  court  and  coun- 
sel for  defendant  had  right  to  assume  from  fail- 
ure to  file  that  purpose  had  been  abandoned. 
— Id. 

4=»248(10)  (Iowa)  Plaintiff's  counsel  could  not 
amend  petition  on  day  after  verdict  on  motion 
was  directed  for  def^dant  to  add  new  and  dis- 
tinct grounds  of  negligence. — Carlisle  v.  Sells- 
Floto  Show  Co.",  163  N.  W.  380. 

«B»279(3)  (Nel>.)  Plaintiff  suing  two.  joint  tort- 
feasors for  personal  -injury  cannot,  by  a  sup- 
plemental petition,  plead  a  settlement  made  by 
raie  of  the  defendants  and  the  amount  paid.— 
Ttuiikerriey  y.  Lincoln  Traction  Co.,  163  N.  W. 
860. 

XX.  MOTIONS. 

'<Os>356(l)  (Iowa)  Amendment  to  answer  may 
be  filed  only  on  leave  of  court;  bat,  if  filed  with- 
out leave,  will  not  be  stricken  on  motion,  if 
leave  might  properly  have  been  granted  apoo 
Application.— Gonisle  v.  Sells-Floto  Show  Co., 
163  N.  W.  380.         . 

«=»3£9  (N.D.)  Where  complaint  is  duly  verified, 
and  is  booed  on  a  judgment  roll  or  matter  of  rec- 
4Mrd  which  cannot  be  denied  in  good  faith,  de- 
-femdont  has  no  right  to  interpose  nlse  and  sham 
«nawer.in  form  ot  a  general  denial,  and  on  prop- 
er motion  the  answer  should. be  stricken.— Kline 
v.,  Harris,  163  N.  W.  268. 

^='362(1)  (Iowa)  Allegations  in  pleading  of  les- 
see suing  lessor  for  fraudulent  representations 
as  to  quality  of  land,  that  his  crop  was  a  cer- 
tain amount,  that  had  the  land  been  as  rep- 
resented, it  would  have  been  a  certain  greater 
amount,  and  that  he  was  thereby  damaged  in  a 
sum  stated,  are  properly  stricken.^— Franke  v. 
Kelsheimer,  163  N.  W.  289. 


XXL  XMVE8,  PROOF.  AND  VABIANCE. 

«S=»388  (Minn.)  In  view  of  G.  S.  1913,  g  7784, 
defining  effect  of  variance,  a  variance  between 
alli>gatu»i  and  proof  in  action  for  damage  to 
freehold  held  immaterial  or  amendable. — Gilles- 
pie V.  City  of  Duluth,  163  N.  W.  779. 
iS=>397  (Mich.)  Where  plaintiffs  bill  of  com- 
plaint is  framed  solely  on  theory  of  general 
partnership,  relief  can  only  be  frranted  on  that 
theory.- Bush  v.  Haire.  1^  N.  W.  875. 

XIXI.  DEFECTS    AND   OBJECTIONS, 
WAIVER.  AND  AIDER  BT  VER- 
DICT  OR   JTTDOMENT. 

<S=>428(2)  (S.D.)  Complaint  in  an  action 
against  retail  liquor  dealer  and  sureties  for  dam- 
ages from  sale  of  liquors  to  husband  held  suf- 
ficient as  against  objection  to  introduction  of 
evidence  thereunder. — Strong  v.  Schaffer,  163  N. 
W.  1035;  Same  v.  Wagner,  Id.  1040. 

POLICE  POWER. 

See  Municipal  CJorporations,  9=>621,  642. 

POLICE  RECORDS. 

See  Records,  C=>11. 

POLICY. 

See  Insurance. 

POLITICAL  RIGHTS. 

See  fflectlMis. 

POSSESSION. 

See  Adverse  Possession. 

POWERS. 

See  Mortgages,  <8=^354,  356. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  th^  v^ous  specific  topics. 

PREGNANCY. 

See  Insurance,  9=3819. 

PRELIMINARY  EXAMINATION. 

See  Criminal  Law,  9s>207,  647. 

PRESCRIPTION. 

See  Adverse  Possession;  LimlUtion  of  Actions. 

PRESENTATION. 

See  Criminal  Lew,  «=»706,  1028;    Bzecatora 

and  Administrators,   9=^231,  .  -  ■ 

PRESIDENT. 

See  Corporations,  41=3300. 

PRESUMPTIONS.        . 

See  Appeal  and  Error,  <3=»90O-930,  1081;  Crim- 
inal  Law,  <3=330|8,  778;  I?eath,  «S=»2;  Evi- 
dence, *=>70,  77.  ... 

PRIMARY  ELECTIONS. 

See  Elections,  <8=>12Q,  121. 

PRINCIPAL  AND  ACCESSORY. 

See  Homicide,  <S=>305. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, <9=>294-314;    Damages,  <S=»177;    Fac- 
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tors;    Husband  and  Wife,  $=»25;    Prlndpal 
and  Surety,  iS=>55. 

ni.   BIGHTS  AND  I.IABXI.ITIE8  AS 
TO  THTRB  PEB80NS. 

(D)  RatlCoatlon. 

<8=»I7I(9)  (Minn.)  Where  agent  having  exclu- 
sive sale  of  land  sold  it  and  received  price,  ex- 
cept tbat  represented  by  note  and  mortgage, 
and  the  undisclosed  principal,  with  knowledge, 
sued  purchaser  for  specific  performance,  he 
thereby  ratified  the  contract  made  by  the  agent. 
—Jones  V.  Blair,  163  N.  W.  523. 
(S=>I75(2)  (Minn.)  A  principal,  who  with  knowl- 
edge, sued  to  specifically  enforce  agent's  con- 
tract for  sale  of  land  ratified  the  agent's  acts  in 
toto,  and  must  bear  the  loss  arising  from 
agent's  misappropriation  of  part  of  money  paid 
by  the  purchaser,  though  agent  had  no  author- 
ity to  make  the  contract  or  receive  the  money. 
—Jones  V.  Blair,  163  N.  W.  523. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  4=91234;-  Banks  and 
Banking,  ®=>99;  Bonds;  Executors  and  Ad- 
ministrators, «=»532,  537;  Intoxicating  Liq- 
uors, 4s»301;    Subrogation. 

Z.  OBEATIOIT  AND  EXISTENCE  OF 

BEX.ATION. 

(A)  Between  InOlvldaals. 

9=9 10  (Mich.)  A  surety  is  one  who  contracts 
to  answer  tor  a  debt  of  another,  assuming  ob- 
ligation accessorial  to  that  of  the  principal 
debtor,  the  word  "surety"  meaning  a  copromisor, 
and  where  there  is  no  such  joint  liability ^no  con- 
tract of  suretyship  is  involved.— City  Bank  & 
Trust  Co.  V.  Atwood,  163  N.  W.  941. 

(B)  BnretT  Compaates. 

4s>9S  (Minn.)  A  saloon  keeper's  license  bond, 
executed  in  the  name  of  and  on  behalf  of  a  surety 
company  by  its  agent  authorized  thereto,  is  the 
bond  of  the  surety  company, — Poech  v.  Lion 
Bonding  &  Surety  Co.,  163  N.  W.  131. 

Under  a  power  of  attorney  to  the  agent  of  a 
surety  company  to  execute  bonds  on  all  "munici- 
pal" licenses,  he  was  authorized  to  execute  a 
saloon  keeper's  license  bond,  where  the  license 
was  granted  by  a  county  board.— Id. 

II.  NATURE  AND  EXTENT  OF  UA» 
BiriTT  OF  STFBETT. 

€=»59  (Mich.)  A  corporate  surety  company  ex- 
ecuting a  fidelity  bond  for  a  money  considera- 
tion and  engaged  in  such  business  for  profit  is 
not  entitled  to  invoke  the  rule  of  stnctissimi 
juris  as  might  be  done  by  a  gratuitous  surety. — 
Ladies  of  Modem  Maccabees  v.  lUinoia  Surety 
Co.,  163  N.  W.  7. 

PRIORITIES. 

See  Chattel  Mortgages,  «S9138,  160;  Elzecn- 
tion,  <S=>113 ;  Executors  and  Adminiatrators, 
«=»265;    Mortgages,  «=3l86. 

PRISONS. 

«=»8  (Mich.)  Under  Pub.  Acts  1907,  No.  87, 
amending  Pub.  Acta  1893,  No.  118.  and  Pub. 
Acts  1907,  No.  280,  held,  that  salary  of  w^en 
of  state  prison  might  be  raised  without  approval 
of  auditor  or  state  treasurer. — Board  of  Con- 
trol of  Michigan  State  Prison  v.  Fuller,  163  N. 
W.  921. 

PRIVATE  NUISANCL 

See  Nuisance,  iS=>3-19. 

PRIVATE  USL 

See  Eminent  Domain,  9=>20. 


PRIVILEGE. 

See  Witnesses,  «s>298,  300. 

PRIVILEGED  COMMUNiCATiONS. 

See  Libel  and  Slander,  «S948,  50;  Witnesses. 
4=9219.        .  .  ^^ 

PROBATE  COURTS. 

See  Courts,  «=>200%,  202:  BJxecotois  and  Ad- 
ministrators,  4=>258;    Judgment,  4s»475. 

PROCEDURE. 

See  Constitutional  Law,  ^=>281. 

PROCESS. 

See  Appearance;  Attachment;  Attorney  and 
Client,  «S990;  Corporations,  4=»668;  Di- 
vorce, <8=>77;  Eminent  Domain,  «=>182 ;  Ex- 
ecution; Garnishment;  Injunction;  Han> 
damns;    Prohibition;    Receivers,  4=3l80. 

H.  SERVICE. 

(B)  Bnbatltnted  Serrlee. 

4=383  (Minn.)  Where  defendant  died  after  pro- 
cess and  issue  joined,  and  where  Gon.  St.  1813, 
f  7685,  provided  for  substitution,  service  of 
notice  upon  nonresident  beneficiary  without 
state  was  not  due  process,  so  as  to  give  juris- 
diction over  him.- National  Council  of  Knights 
and  Ladies  of  Security  v.  Schdber,  163  N.  W. 
781. 

(B)  Retnm  and  Froot  of  Bervloe. 

<^I45  (Neb.)  When  a  judgment  is  attacked 
collaterally,  or  where  the  correctness  of  the 
sherifTs  return  is  assailed  long  after  the  judg- 
ment, great  faith  and  credit  must  be  given  to 
the  retnm. — Janons  v.  Columbus  State  Bank, 
163  N.  W.  327. 

4=9 1 49  (Neb.)  Where  officer  hands  copy  of  sum- 
mons to  defendant  and  immediately  retakes  i^ 
proof  must  show  that  defendant  knew  or  had 
reason  to  suppose  that  it  was  a  summons  for  her 
and  that  she  had  been  sued,  or  such  service 
will  be  invalid.— Janous  v.  Columbus  State 
Bank,  163  N.  W.  327. 

PROFITS. 

See  Corporations,  4=>814. 

PROHIBITION. 

See  Intoxicating  Liquors. 

I.  NATURE  AND  OBOUNDS. 

4=>3(3)  (S.D.)  In  proceeding  before  board  of 
railway  commissioners  to  compel  railroad  to 
comply  with  charter  ptovisiona,  although  it  be 
assumed  that  board  win  make  an  order  consti- 
tuting an  erroneous  exercise  of  power  if  order 
is  in  Compliance  with  statute,  held  that  remedy 
does  not  lie  in  prohibition,  since  the  writ  of 
prohibition  will  not  be  allowed  to  supersede  an 
appeal  or  writ  of  error. — CSiicago  &  N.  W.  Ry. 
Co.  V.  Dougherty,  163  N.  W.  715. 
4=93(5)  (S.D.)  The  trouble  and  exiDense  involv- 
ed in  a  hearing  before  inferior  court  or  tribunal 
is  not  ground  for  granting  writ  of  prohibition, 
where  tiiere  is  a  remedy  by  appeal  from  an  ad- 
verse judgment— Chicago  &  N.  W.  Bj.  Co.  T. 
Dougherty,  168  N.  W.  715. 

n.  JURISDICTION.    FROCEEDING8, 
AND  REUEF. 

4s»34  (S.D.)  On  appeal  in  proeeedinir  to  pro- 
hibit board  of  railway  commissioneni  from  tak- 
ing jurisdiction  of  proceeding  to  compel  a  rail- 
road to  comply  with  charter,  held  that  only  que*- 
tion  for  review  was  whether  board  is  without 
jurisdiction  in  any  case  to  enter  order  demanded 
by  petition.— Chicago  &  N.  W.  Ry.  Cow  t. 
Dougherty,  163  N.  W.  716. 
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PROmSSORY  NOTES. 

See  Billa  and  Notes. 

PROPERTY. 

See  Fish. 

«=>9  (Mion.)  Actual  pogseadon  of  real  estate 
is  prima  facie  evidence  of  ownership  in  fee,  ab- 
sent evidence  showinar  a  superior  title,  and  is  a 
sufficient  proof  of  title  to  sustain  an  action  for 
damage  to  treebidd.— Gillespie  t.  City  of  Duluth, 
163  N.  W.  77». 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecntins  Attorneys. 

PROSTITUTION. 

See  SUtntea,  «=3lia 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  «=»736-763;  Trial,  <S=13»- 
177, 191,  201. 

PROXIMATE  CAUSE 

See  Negligence,  ^=>66. 

PUBLICATION. 

See  Mortgages,  9=>366. 


PUBLIC  DEBT. 


See  Town*. 


PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporationa,  4a>293-S24. 

PUBLIC  LANDS. 

See  Ckinstitutional  Law,  9=3309;  Eminent  Do- 
main, 4s>2;  Highways,  €=>21;  Indians,  ®=> 
10;  Prohibition.  ^=>B,  34. 

H.  SimVET  AND  DI8POSAI.  OF 
LANDS  OF  UNITED  STATES. 
(I)  Prooeedtnss  ta  I>iind  Ofllee. 

4=>I06(1)  (Minn.)  A  decision  of  officers  of 
United  States  land  department  as  to  matters  of 
fact  is  conclusive  upon  the  courts.— Clearwater 
County  State  Bank  v.  Ricke,  163  N.  W.  793. 
«=»I06(2)  (Minn.)  Where  it  is  dear  that  offi- 
cers of  the  United  States  land  department  have 
misapplied  the  law,  a  court  of  equity  may  give 
appropriate  relief. — Clearwater  County  State 
Bank  v.  Eicke,  163  N.  W.  793. 

Whether  officers  of  United  States  land  depart- 
ment correcUy  applied  the  law  must  be  deter- 
mined upon  the  facts  there  found  or  establish- 
ed.-Id. 

(J)  Patents. 

«=9|I0  (Mich.)  Act  Congress  passed  April  17, 
1828,  held  to  confirm  title  in  heirs  of  occupant 
of  land  which  had  been  surveyed  by  government, 
and  with  reference  to  which  commissioners  bad 
reported  favorably  to  gift  to  heirs,  and  no  pat- 
ent was  necessary  to  pass  title,  although  patent 
was  subsequently  issued  by  government— <}orby 
V.  Thompson,  163  N.  W.  80. 

(K)  Rcmedlea  in  Caaea  of  Fraud,  Hlstalce, 
or  TrifBt. 

4=al22  (Minn.)  In  action  to  set  aside  a  patent 
issued  by  United  States  land  department  after 
litigation,  plaintiff  must  allege  and  show  what 
facts  were  established  in  litigation,  so  as  to 
show  that  officers  of  land  department  misap- 
plied the  law. — Clearwater  County  State  Bank 
T.  Rickc.  163  N.  W.  793. 


(M)   ConTeyaaeeii,   Coiitva«t>>  and  Bxentp- 
tiona. 

4=>t40  (Neb.)  The  liability  for  alimony  is  not 
contract  liability,  and  governm»it  homestead  of 
640  acres  is  not  exempt  by  Rev.  St.  U.  S.  1878,  { 
2296  (U.  S.  Comp.  St.  1916,  |  4551),  from  levy 
upon  judgment  for  alimony.— Miller  ▼.  Miller, 
163  N.  W.  335. 

«=>I40  (S.D.)  Under  Const,  art.  22,  disclaim- 
ing title  to  unappropriated  public  lands,  etc., 
and  Rev.  St.  U.  S.  |  2296  (U.  S.  Comp.  St 
1916,  I  4561),  making  homestead  lands  not  lia- 
ble for  debts  contracted  prior  to  issuance  of 
patent,  the  homestead  of  a  deceased  insane  per- 
son cannot  be  charged  with  amounts  expended 
by  county  for  maintaining  him  under  Laws 
1913,  c.  318,  subject  to  homestead  rights.— Cod- 
ington Qoanty  v.  Lindner,  163  N.  W.  673. 

Const,  art.  22,  disclaiming  title  to  unappro- 
priated public  lands,  and  providing  that  such 
lands  shall  ronain  exempt  to  extent  prescribed 
by  Congress,  prohibits  state  legislation  subject- 
ing lands  acquired  under  federal  Homestead  Act 
to  satisfaction  of  debts  created  prior  to  issu- 
ance of  patent. — Id. 

Under  Itev.  St.  U.  S.  |  2296  (U.  S.  Comp.  St 
1916,  §  4661),  providing  that  homestead  lands 
shall  not  be  liable  for  debts  contracted  prior 
to  issuance  of  patent,  the  term  "debt"  includes 
a  statutory  as  well  as  a  voluntary  liability. 

PUBLIC  NUISANCE. 

See  Nuisance,  «=962-92. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

<&=>2I  (Minn.)  Power  of  Railroad  and  Ware- 
house Commission  under  Gen.  St  1913,  {  4192, 
is  legislative  and  administrative,  and  courts  can- 
not substitute  their  own  judgments  as  to  neces- 
sity of  a  proposed  change,  but  can  only  review 
the    judicial    questions    committed    to    them. — 

?^N!V.'e^;*^*''  ^^  ^^  ^-  *  °-  ^^-  ^''•' 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;    Railroads;     Street   Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication;   Eminent  Domain. 

PUBLIC  UTILITIES. 

See  Public  Service  Commissions. 

PUNISHMENT. 

See  Criminal  Law,  «=»796. 

PUPILS. 

See  Schools  and  School  Districts,  «s»160. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  i»s»736-768;  Trial,  «3»139- 
142. 

QUIETING  TITLE. 

U.  PROCEEDINGS  AND  BZXXEF. 

€s>44(3)  (Iowa)  Evidence  held  to  bring  the  case 
within  the  rule  that  where  the  husband  is  pres- 
ent at  negotiations  for  sale  of  wife's  property, 
and  agrees  to  sale,  title  will  be  quieted  against 
him,  though  wife  alone  signs  contract. — Saugh 
V.  Lanz,  163  N.  W.  204. 
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RABIES. 

See  Animals,  «=968,  70,  74. 

RAILROADS. 

See  Carriers;  Commerce,  «=>58;  Constitution- 
aj  Law,  ©=9281;  Eminent  Domain,  ^=>2,  20, 
145;  Prohibition,  <S=>3,  34;   Street  Railroads. 

X.  CONTKOZ.  AMD  REQTTIATION  IH 
OEinBRAIi. 

4e»9<1)  (Minn.)  Railroad  and  WarebouQe  Com- 
mission under  autliority  conferred  by  the  act 
creating  it  and  by  special  statutes  may  make 
Bucb  general  orders  applicable  to  railroad  serv- 
ice as  public  interests  may  from  time  to  time 
require. — Minneapolis  Civic  &  Commence  Ass'n 
V.  Great  Northern  Ky.  Co.,  163  N.  W.  294. 

®=»9(l)  (N.D.)  Where  board  of  railroad  com- 
missioners enters  an  order  referable  to  police 
power,  and  compliance  therewith  would  Involve 
railroad's  expenditure  of  money,  it  is  not  enti- 
tled to  reimbursement. — State  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  163  N.  W.  730. 

<S=a9(l)  (8 D.)  TJnder  the  statute  (Laws  1911, 
c.  207,  {  2>,  creating  the  board  of  railway  com- 
missioners.  and  defining  its  duties  and  ipowers, 
held  that  the  board  is  strictly  an  admmistra- 
tive  and  not  a  judicial  body,  and  any  order  made 
by  such  board  in  compUan':*  with  statutory 
notice  and  procedure  constitutes  an  exercise  of 
administrative  authority  only,  and  not  of  judicial 
power.— Chicago  &  N.  W.  Ry.  Co.  T.  Dougherty, 
163  N.  W.'715. 

In  proceeding  before  board  of  railway  cotemis- 
sioners  to  compel  a  railroad  to  comply  with  its 
charter  provisions,  fact  that  any  order  which 
board  might  make  could  not  be  enforced  by 
jeourts  is  not  decisive  of  jurisdiction  of  board 
as  administrative  body  to  enter  upon  investiga- 
tion or  make  order  or  take  other  proceedings  au-' 
thorized  by-  statute. — Id. 

The  board  of  railway  commissioners  had  ju- 
xisdiction  of  a  proceeding  to  compel  a  railroad 
to  comply  with  its.  charter  provisions^  which 
specified  the  points  to  and  trom  which  its  road 
was  to  be  constructed. — Id. 

$=»9(2)  (N.D.)  A  complaintj  based  on  order  of 
board  of  railroad  commissionefs,  setting  out 
cause  (rf  action  under  Comp.  Laws  1913,  §  4732, 
is  not  demurrable,'  where  neither  complaint  nor 
order  affirmatively  show  that  board  exceeded  its 
jurisdiction.— State  iv.  Chicago,  M.  Sc  St.  P.  Ry. 
Co.,  163  N.  W.  730. 

Proceeding,  to  enfones  order  of  board  of  rail- 
road commissioners  under  Comp.  Laws  1913,  § 
4732,  are  equitable,  and  where  it  appears  at 
trial  that  Compliance  therewith  is  enforceable 
only  on  publio  authorities'  compliance  with  cer- 
tain conditions,  district  court  may  enter  ap- 
propriate order. — Id. 

®s»9<2)  (S.D.)  In  a  proceeding  before  board  of 
railway  commissioners  to  compel  a  railroad  to 
comply  with  its  charter  provisions,  jurisdiction 
of  board  held  to  depend  upon  authority  and 
jurisdiction  granted  by  statute  to  order  railroad 
to  construct  their  line  in  accordance  with  char- 
ter provisions,  and  not, upon  evidentiary  and 
collateral  matters  regarding  purpose  and  intent 
at  such  proyi8ion8.--Chlcago  &  N.  W.  Ry.  Co. 
V.  Dougherty,  163  N.  W.  715. 

In  a  proceeding  before  board  of  railway  com- 
missioners to  compel  a  railroad  to  comply  with 
its  charter  provisions  answer  of  defendsints.  rais- 
ing" issue  of  facts  upon  allegations  of  complaint, 
are  not  to  be  taken  as  true  in  so  far  as  they 
affect  question  of  jurisdiction. — ^Id. 
'  In  view  of  Civ.  Code,  i  480,  in  a  proceeding 
before  board  of  railway  commissioners  to  com- 
pel a  railroad  to  comply  with  its  charter  provi- 
sions, a  state<nent  in  its  articles  of  iuoorpora- 
tinn-of  place  to  and  from  w^liicfa  railroad  was  to 
be  coDBtracted-  held  'material.-^Id. 


H.  XtAIXBOAB  OOHPAIIXES. 

d=>33(2)  (Minn.)  Where  foreign  railroad  oper- 
ating lines  in  the  state  went  into  bands  of  re- 
ceivers, who  were  directed  to  operate  such  lines 
and  to  defend  a<^|ons,  atad  they  retained  ticket 
and  freight  agents,  service  of  summons  upon 
such  an  agent  was  valid.— Ihlan  ▼.  Chicago,  R.  I. 
4  P.  Ry.  Co.;  163  N.  W.  283. 

IV.  XK>CATION    or    &OAD,   TEBMHO, 
AND  STATIOHjS. 

4=»60  (Minn.)  Order  of  Railroad  and  Ware- 
house Commission,  that  railroad  re-establish  a 
ticket  and  passenger  station  in  village,  and  atop 
certain  traias.  thereat,  heli  not  unreasonable  or 
unlawful,  but  that  order  requiring  such  trains 
to  atop '  at  junction  station  outside  of  village 
on  flag  was  unreasonahle^^Brogger  v.  Chicago, 
St.  P.,  M.  4.O.  By.. Co.,  163  K.  W.  662. 

In  determining  whether  public  needs  would  be 
promoted  by  passenger  service  at  old  depot. 
Railroad  Commission  might  consider  inconven- 
ience and  danger  in  use  of  junction  station  out- 
side of  village,  and  that  buUdings  in  village  had 
been  constructed  near  Old  de[>ot  while  in  use. 
-Id. 

On  petitieu  to  Railroad  Ootpmission  to  com- 
pel re-estaUiihment  <tf  ticket  and  passenger  de- 
pot in  village,  petition  to  extend  village  limit* 
to  include  a  junction  station,  made  and  re- 
jected after  coqimission's  hearing  was  properly 
excluded  from  evidence. — Id. 

The  denial  of  two  private  applications  to  re- 
establish a  passenger  service  in  old  depot  in 
village,  made  15  years  before,  will  not  operate 
as  an  estoppel  :to  the  present  application.— Id. 

VZ.   GOKSTRTTCTZON.    MAINTENANCE, 
AND  EQUIPBCENT. 

<3=>9S(d)  (Minn.)  The  use  of  a  street  for  street 
railroad  traffic  being  a  public  nse,  though  not 
so  used  when  a  bridge  over  a  railroad  was  con- 
structed, it  Is  the  uncompensated  duty  of  the 
railroad  to  strengthen  the  bridge,  if  necessary 
to  make  it  6t  for  such  use. — City  of  St.  Paul  Ti 
Great  Northern  Ry.  Co.,  163  N.  W.  788. 
€=^97  (N.D.)  The  regulatory  power  conferred 
upon  the  Board  of  Railroad  C3ommissionera  ia 
not  inconsistent  with,  and  does  not  detract 
from,  the  jKjwer  given  to  boards  of  village  trus- 
tees to  extend  streets  across  railroad  rights  of 
way.— Village  of  Ashley  v.  Minneapcdis,  St.  P. 
&  S.  S.  M.  Ry.  Co.,  163  N.  W.  727. 
©S397  (N.D.)  The  board  of  railroad  conunis- 
sioners  has  no  authority  to  establish  a  high- 
way across  railroad's  right  of  way.— State  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  163  N.  W.  730. 
«=>II3(3)  (N.D.)  Where  railroad  intersected 
public  roadway  and  constructed  a  cut  without 
providing  warning  signals,  its  acts  might  amount 
to  negligence,  even  though  roadway  was  not  a 
legally  established  highway  or  street. — Chambers 
1.  Minneapolia,  St.  P.  &  S.  S.  M.  Ry.  Ca,  16& 
N.  W.  824. 

«==>  113(11)  (N.D:)  Failtire  of  owner  and  driv- 
er of  autom<N>ile  to  renew  his  state  license  does 
not  preclude  a  recoverr  of  damages  for  negli- 
gence of  defendant  which  caused  death  of  an  oc- 
cupant.—Chambers  v.  Minneapolis,  St.  P.  &  S. 
S.  M.  Ry.  Ca.  163  N.  W.  824. 
«=s>ll4(4)  (N.D.)  Where  experienced  driver  of 
automobiles  improvised  oil  lamps  after  lights 
failed,  and  automobile  was  driven  slowly,  a  gueat 
continuing  his  journey  as  a  passenger  was  not, 
as  matter  of  law,  guilty  of  contributory  ne^l- 
gence.— Chambers  v.  Minneapolis,  St.  P.  ft  S.  S. 
M.  Ry.  Co.,  163  N.  W.  824. 

In  action  for  death  of  plaintilTs  husband  when 
automobile  in  which  he  was  riding  fell  into  un- 
guarded cut  on  defendant's  right  of  way,  held, 
that  his  contributory  negligence  was  for  jury. 
—Id. 

In  action  for  death  of  plaintiff's  husband  when 
nntomobile  in  whidi  he  was  riding  fell,  running 
without'  statutory   li^ita,-'iato  unguarded   cat 
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on  defendant's  right  Of  way,  held,  that  prorimate 
cause  was  for  the  jrfry. — Id. 

In  action  for  death  of  plaintiff's  husband  when 
automobile  in  which  he  was  riding  fell  into  an 
un^ardcd  cut  on  defendant's  right  of  way,  the 
road's  negligence  held  for  the  jury. — Id. 

Noncompliance  witii  statutory  reqnireinent  as 
to  automobile  lights  does  not,  as  a  matter  of 
law,  amount  to  contributory  negligence  on  the 
part  of  a  guest  riding  in  car. — Id. 

In  action  for  death  of  plaintiff's  husband  when 
an  automobile  in  which  he  was  a  guest  fell  into 
cut  on  defendant's  right  of  way,  instructions  04 
to  defendant's  liability  held  not  misleading.— Id. 

X.   OPEBATIOlf. 

(B)      Statutory,     Mnntctpal,     and     Offlolol 

Bevnlatlona. 

9s>225  (Minn.)  Where  railroad,  required  to  op- 
erate a  system  including;  switching  traclis,  etc., 
acquired  switching  equipment  of  another  com- 
pany which  retained  title,  the  Kailroad  and 
Warehouse  Commission  might  order  railroad  to 
continue  its  operation. — Minneapolis  Civic  & 
Commerce  Ass'n  v.  Great  Northern.  By.  Co, 
163  N.  W.  294. 

(F)   Accidenta  Rt  OroBBtnya. 

«=>324(1)  (Neb.)  Traveler  on  public  highway 
approaching  railroad  crossing  must  exercise 
ordinary  care,  and  if  he  fail?  to  do  so,  and  is 
injured  by  collision,  he  cannot  recover.— Morris 
V.  Chicago,  B.  &  Q.  R.  Co.,  163  N.  W.  799. 
^=»327(12)  (Neb.)  Passenger  in  automobile  who 
did  not  request  driver  to  stop  or  take  necessary 
precautions  while  approaching  dangerous  rail- 
way crossing  was  guilty  of  contributory  negli- 
gence barring  recovery  for  personal  injury  from 
collision,  though  no  signal  was  given.— Morris 
V.  Chicago,  B.  &  Q.  R.  Co.,  163  N.  W.  799. 
^s>339(2)  (Mich.)  Antecedent  negligence  in  op- 
erating interurban  car  at  excessive  speed  is  not 
"gross  negligence,"  where  motorman  exercised 
every  reasonable  effort  to  avoid  accident  after 
contributory  negligence  of  injured  party  was 
discovered.- HaUoran  v.  Michigan  Ry.  Co.,  163 
N.  W.  1009. 

«=>346(6)  (Mich.)  While  failure  to  stop,  look, 
and  listen  before  driving  upon  railway  crossing 
is  as  a  rule  strong  and  generally  controlling  evi- 
dence of  contributory  negligence  where  injury 
results,  rule  is  not  imperative  in  all  cases. — 
Halloran  v.  Michigan  Ry.  Co.,  163  N.  W.  1009. 
«=>346(7)  (Neb.)  It  is  not  enough  to  show  that 
plaintiff  was  injured  af  crossing,  and  that  rail- 
road negligently  ,failed  to  give  signals,  but  be 
must  further  show  that  such  negligence  was 
proximate  cause  of  injury. — Morris  t.  Chicago, 
B.  4  Q.  R.  Co.,  163  N.  W.  799. 
«=>348(1)  (Neb.)  Evidence  in  action  by  passen- 
ger in  automobile  for  injury  from  collision  with 
train  at  crossing  held  insufficient  to  sustain  re- 
covery.—Morris  V.  Chicago,  B.  &  Q.  R.  Co.,  163 
N.  W.  799.. 

$=3350(1)  (Minn.)  In  a  crossing  accident  case, 
held,  that  the  questions  whether  defendant's 
negligence  was  the  proximate  cause  of  the  in- 
jury and  whether  plaintiff  was  guilty  of  contrib- 
utory negligence  were  for  the  jurj-. — Martin  v. 
Minneapolis  &  St.  L.  R.  Co.,  163  N.  W.  983. 
©=j350(13)  (Mich.)  Evidence  heid  to  present 
jury  question  whether  plaintiff's  decedent  kill- 
ed by  train  was  contributorily  negligent. — Hal- 
loran V.  Michigan  Ry.  Co.,  163  N.  W.  1009. 

RAPE. 

See  Criminal  Law,  <ft=»761,  768,  764,  778, 1170, 
1171. 

II.    PBOSEOUTION  AKD  PUNISHMENT. 
(B)  HiTiaenoe. 

®=354(1).  (Neb.)  Testimony  of  prosecuting  wit- 
ness alone  will  not  support  a  conviction  of  rape. 


but  muqt  be  corroborated-  by  other  evidence. — 
Ganunel  v.  State,  163  N.  W.  854. 
€=354(2)  (Neb.)  Unsupported  testimony  of  pros- 
ecutrix that  raphe  was  repeated  subsequent  to 
alleged  commission  of  the  offense  charged  is 
not  corroborative  of  her  testimony  as  to  com- 
mission of  that  offense. — Gammel  v.  State,  163 
N.  W.  864. 

(O)  Trial  and  He-rieir. 

©=»59(1)  (Iowa)  In  prosecution  for  rape  on  fe- 
male under  15,  held,  instruction  correctly  stated 
elements  of  crime.— State  v.  Clark,  163  N.  W. 
250. 

RATE. 

See  Carriers,  e=>SO. 

RATIFICATION. 

See  Brokers,  <S=>103 ;   Infants,  9=»30 ;   Princi- 
pal and  Agent,  <S=>171,  175. 

REAL  ACTIONS. 

See  Ejectment;   Quieting  T^tle. 

REASSESSMENT. 

See  Taxation,  9=>SfSS^. 

REBUTTAL 

See  Trial,  <8s>62. 

RECEIVERS. 

I.   NATURE  AND  GROUNPS  OF  BE- 

CETVpBSHIP. 
(B)   Orounda  of  AppolAtment  ot  Recelrer. 

®S3|8  (Mich.)  In  suit  for  accounting  on  sale  of 
lands  in  which  both  parties  were  interested,  etc., 
where  defendant  claimed  he  was  sole  owner,  and 
was  collecting  installments  on  outstanding  con- 
tracts and  appropriating  them,  appointment  of 
receiver  pendente  lite  was  not  abuse  of  discre- 
tion.—Geer  v.  Finn,  163  N.  W.  20. 

VI.  ACTIONS. 

®=>I80  (Minn.)  Receivers  of  forel^  railroad 
corporation  are  not  subject  to  jurisdiction  of 
state  courts  by  service  of  summons  under  Gen. 
St.  1913,  i  7735,  Bubd.  8,  where  cause  of  action 
arises  out  of  transaction  with  receivers  in.  an- 
other state,  and  where  line  does  not  extend  into 
the  state.— Kading  v.  Waters,  163  N.  W.  521. 

Receivers  of  a  railroad  corporation  are  nat- 
ural persons,  and  the  method  of  service  upon 
them  is  that  prescribed  by  Gen.  St.  1913,  S 
7732.— Id. 

VH.  AOOOUNTINO  AND  COMPEN8A< 
•     *         TION. 

<@=»200  (Mich.)  Where  plaintiff  was  compelled 
by  defendant's  wrongful  acts  to  file  bill  to  ob- 
tain his  rights,  court  having  found  that  equities 
were  With  him,  and  that  allegations  of  bill  were 
sustained,  expenses  of  receivership  pendente  lite 
should  be  borne  by  defendant.— Geer  v.  Finn,  163 
N.  W.  20. 

RECITALS. 

See  Taxation,  «=>7ei. 

RECORDER'S  COURT. 

See  Courts,  «s»188;    Grand  Jury,  «=a2,  7. 

RECORDS. 

See  Appeal  and  Error,  «=9501-704;  Criminal 
Law,  <S=3400,  1120;  Judgment  ®=>278,  279. 
«=5>l  I  (Mich.)  One  discharged  after  arrest  could 
not  in  equity  compel  police  department  to  sur- 
render records  of  arrest  made  in  compliance  with 
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Detroit  Charter  and  Laws  1914.— Miller  v.  Gil- 
lespie, 163  N.  W.  22. 

RECOUPMENT. 

See  Set-Off  and  Counterclaim. 

REDEMPTION. 

See  Mortgages,   ^3>591,   594;    Taxation,    €=> 
696-705. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instraments. 

X.   RIGHT  OF  ACTION  AND  DE- 
FENSES. 

€=»  1 1  (Iowa)  A  vendor  may  not  maintain  suit 
to  reform  the  contract  to  provide  for  annual 
payment  of  interest,  where  interposition  of  e<^ui- 
ty  is  unnecessary,  because  of  purchaser  having 
previously  tendered  note  and  mortgage  providing 
ror  such  payment — ^Haugh  v.  Ijanz,  163  N.  W. 
204.  . 

4s»l<S  (N.D.)  In  an  action  for  specific  perform- 
ance of  contract  to  sell  land,  the  contract  may 
be  reformed  so  as  to  conform  to  the  true  agree- 
ment on  proof  of  fraud  or  mistake  of  fact  in  its 
execution.— M.  Sigbert  Awes  Co.  v.  Haslam,  163 
N.  W.  265. 

«=3l9(l)  (Mich.)  Before  contract  will  be  re- 
formed qecause  of  mistake  in  drafting,  it  must 
be  shown  by  satisfactory  evidence  that  alleged 
mistake  was  common  to  both  parties  in  interest. 
— Schlossman  v.  Ronse,  163  N.  W.  889. 
4=9 1 9(2)  (Mich.)  Where  contract  described 
property^  as  of  22  feet  frontage,  and  plaintiff 
vendor  intended  to  sell  a  drug  store  thereon, 
believing  it  occupied  the  entire  22  feet,  whereas 
vendee  knew  it  occupied  2  feet  less,  and  price 
paid  was  based  partly  on  value  of  real  estate 
per  front  foot,  court  cannot  reform  contract, 
BO  as  to  carry  out  plaintiff's  understanding. — 
Schlossman  v.  Rouse,  163  N.  W.  SS9. 

II.  PROCEEDINGS  AND  BEUEF. 

^=>45(3)  (Iowa)  Evidence  in  suit  to  reform  a 
contract  of  sale  of  land,  to  provide  that  the 
mortgage  to  be  given  by  purchaser  shall  be  a 
first  mortgage,  held  not  to  sihow  by  the  necessary 
clear  and  convincing  evidence  that  a  first  mort- 
gage was  intended. — Haugh  v.  Lanz,  163  N.  W. 

REGISTRATION. 

See  Records. 

REHEARING. 

See  Equity,  «=3392;   New  TriaL 

REINSTATEMENT. 

See  Insurance,  ®=>760. 

RELEASE. 

See  Accord  and  Satisfaction;   Compromise  and 
Settiement. 

I.  BEQUISITES   AND   VAI.IDITT. 

^=»I3(1)  (Midi.)  Consideration  for  release, 
though  partial  consideration  consisting  of  bonds 
failed  by  bankruptcy  of  the  maker,  held  sufficient. 
— Butterfield  v,  Reynolds.  163  N.  W.  86. 

n.  CONSTRUCTION  AND  OPERATION. 

^=931  (Mich.)  Release  by  plaintiff  of  all  claims 
and  demands  against  defendant  held  to  defeat 
claim  for  contribution  upon  payment  of  note  giv- 
en to  renew  note  on  which  they  were  coindors- 
crs  at  time  of  release. — Butterfield  v.  Reynolds, 
163  N.  W.  86. 

RELEVANCY. 

See  Evidence,  €=»12& 


RELIEF. 

See  Cancellation  of  Instruments,  4=957. 

RELIGION. 

See  Habeas  Corpus,  «s>99. 

REMAINDERS. 

See  InfanU,  «s>30;  Wills,  «s>629. 
€=>(7(3)  (Neb.)  Possession  by  one  under  void 
administrator's  deed  was  adverse  to  remainder- 
men so  as  to  commence  running  of  statute  (Rev. 
St.  1913,  i  7564)  barring  action  or  possession 
from  time  they  knew  or  might  have  known  that 
possessor  claimed  entire  estate  in  his  own  right. 
-CrisweU  V.  Criswell,  163  N.  W.  302. 

REMAND. 

See  Habeas  Corpus,  9=>109. 

REMOTENESS. 

See  Criminal  Law,  ^=3384;   Evidence,  ®3>145i. 

REMOVAL. 

See  Corporations,  €=9294 ;   Fixtures,  4=>32. 

RENEWAL 

See  Insurance,  ®=3l45. 

RENT. 

See  Husband  and  Wife,  «=»161 ;   Londlord  and 
Tenant,  «=9l87-229. 

REPAIRS. 

See  Landlord  and  Tenant,  <8=9l52,  ISl. 

REPLEVIU. 

V.  DAMAGES. 

9=s>76  (Mich.)  Evidence,  in  replevin  for  auto, 
as  basis  for  damages  for  unlawful  detention, 
that  it  had  been  in  use  up  to  time  defendant 
received  it,  and  had  earned  in  previous  mouth 
certain  amount,  is  not  open  to  objection  of  be- 
ing wholly  speculative  and  conjectural. — Slattery 
v.  Tillman,  163  N.  W.  038. 

REPORTS. 

See  Contracts,  <3=9349. 

REQUESTS. 

See  Criminal  Law,   «s»824-833;    Trial, 
255,  261. 

RES  ADJUDiCATA. 

See  Courts,  «=999. 

RESCISSION. 

See  Cancellation  of  Instraments;  Contracts,  < 
268;    Sales.  «s>121. 

RES  GEST^. 

See  Evidence,  ®=9l25. 

RESIGNATION. 

See  Municipal  Corporations,  «=»191. 

RES  JUDICATA. 

See  Judgment,  «s»57(^593,  668-726. 

RESTRAINT  OF  TRAOL 

See  Contracts,  «=sll6. 
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RESULTING  TRUSTS. 

See  TruBts,  «=3S6,  80. 

RETURN. 

See  Certiorari,  «£>56. 


See  Taxation. 


REVENUE. 
REVIEW. 


Bee  Appeal  and  Error;  Certiorari;  Criminal 
Law,  <3=>1004-1192. 

REVOCATION. 

Bee  Wills,  i&=>290. 

RISKS. 

See  Insurance,  4=>467:  Master  and  Servant, 
<S=>204-220,  288. 

ROADS. 

See  Highways. 

ROENTGEN  PHOTOGRAPHS. 

See  Costs,  ®=>178. 

ROUTE     ^ 

See  Carriers,  «=»79. 

RULE  IN  SHELLEY'S  CASE 

See  Deeds,  «=»128. 

RUPTURE. 

See  Master  and  Servant,  4=>373. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant.  <3=»101-118. 

SAFETY  APPLIANCE  ACT. 

See  Master  and  Servant,  4=>228. 

SALARY. 

See  Counties,  4t=370. 

SALES. 

See  Auctions  and  Auctioneers;  Commerce,  4=» 
40;  Constitutional  Law,  ^t=>208;  Corpora- 
tions, «=3>314:  £>secution,  «=3222-256;  Ex- 
ecutors and  Administrators,  ^=s>367;  Intox- 
icating Liquors;  Mortgages,  4s>354,  S66,  529, 
635;  Taxation,  «=>761;  Vendor  and  Pur- 
cliaser. 

I.   REQUISITES  AtlD   VAItlDITT  OF 
GOIfTBAOT. 

^=938(1)  (Minn.)  Representation  by  proprietor 
of  commercial  college  that  it  had  never  been  of- 
fered for  less  than  $5,000  when  option  to  boy 
had  been  given  for  $1,400  was  misrepresentation 
of  material  fact.— Vath  v.  Wiechmann,  163  N. 
W.  1028. 

®=>38(2)  (Minn.)  A  buyer  induced  to  enter  in- 
to a  contract  of  sale  by  false  representations  of 
another  as  to  material  facts,  whereby  he  is 
damaged,  is  entitled  to  relief  from  the  contract, 
though  representations  were  made  in  good  faith 
without  intent  to  defraud. — Helvetia  (S>pper  Co. 
V.  Hart-Parr  Co.,  163  N.  W.  665. 
<^»38(2)  (N.D.)  Where  an  agent  represents  he 
is  selling  a  well-Icnown  brand  of  silverware  and 
that  it  is  intended  by  the  description  in  the  writ- 
ten order  and  he  does  not  intend  to  supply  that 
brand,  the  buyer  may  rescind  the  contract.— El- 
liott Supply  Co.  V.  Lish,  163  N.  W.  271. 


«s»53(l)  (Mich.)  In- replevin  for  buffet  sold  de- 
fendant under  contract  of  conditional  sale, 
whether  a  lottery  agreement  printed  on  card  de- 
livered to  defendant  at  time  of  sale  was  part 
of  contract  held  for  jury.— La  France  v.  Cullen, 
163  N.  W.  IW. 

m.  MOSIFiCATIOIl   OR   RESCISSION 
or  CONTRACT. 

•s»l2l  (Iowa)  In  an  action  to  recover  the 
price  paid  for  threshing  machinery  sold  upon 
failure  to  deliver,  that  the  purchaser  attempted 
to  sell  the  property  sold  did  not  estop  him  from 
rescinding  the  contract. — Kabrick  v.  J.  I.  Case 
Threshing  Mach.  Co..  163  N.  W.  368. 

XV.  PERFORMANCE  OF  CONTRACT. 

(O)  Delivery  smA  AeoeptauBoe  of  Ctoods. 

«=»I78(1)  (Mich.)  That  G.,  authorized  by  de- 
fendant  to  call  for,  when  completed,  a  pattern 
which  plaintiff  had  contracted  to  make,  receiv- 
ed  it  when  it  was  not  a  completed  pattern  ac- 
oordinir  to  contract,  was  not  an  acceptance  by 
defendant.— Waldecker  v.  Smith,  168  N.  W, 
479. 

4=»I8I(11)  (Iowa)  In  an  action  to  recover  the 
price  paid  for  threshini^  machinery  on  the  fail- 
Q|(e  to  deliver  same,  evidence  held  not  to  show 
delivery.— Kabrick  v.  J.  I.  Case  Threshing 
Mach.  Co.,  163  N.  W.  368. 
«s>l8l(ll)  (Mich.)  Evidence  held  not  to  show 
completion  and  acceptance  of  a  pattern,  which 
plaintiff  contracted  to  make  for  defendant,  so 
as  to  authorise  recovery  on  the  common  counts 
in  assumpsit.— Waldecker  v.  Smith,  163  N.  W. 
479. 

Vn.  REMEDIEa  OF.8EI.I,ER. 

(B)  Aetton*  for  Price  or  Value. 

Cs»363  (Mich.)  In  action  for  price  of  rubber 
sold  defendant,  rejected  as  undercured,  plaintiff 
agreeing  to  recure  it  whether  recured  rubber  was 
same  as  sample  furnished  of  what  recuring  would 
do  held  for  jury. — B.  P.  Goodrich  Rubber  Co.  v. 
Sewell  Cushion  Wheel  Co.,  163  N.  W.  5. 
9=^364(4)  (N.D.)  In  an  action  for  goods  sold, 
defended  for  fraud  inducing  the  contract,  in- 
structions as  to  effect  of  the  fraud  of  the  seller's 
agent  held  warranted  by  the  evidence.— Elliott 
Supply  Co.  v.  Lish,  16S  N.  W.  271. 

▼m.  REMEDIES  OF  BirrER. 

(C)  Aoiiona  for  Breaeh  of  Comtrset. 


7  (Minn.)  Accepting  the  charge  of  the 
,  court  as  the  law  of  case  involving  the  sufficien- 
cy of  a  counterclaim  for  potatoes  received  and 
disposed  of  by  plaintiff,  evidence  held  to  sus- 
tain a  verdict  for  defendant.— Ruishfddt  v.  Tall, 
163  N.  W.  506. 

(D)   Aotfona  «nd  Connterclaima  for  Brescli 
of  'WarrantT. 

<S=>44I(2)  (Iowa)  In  an  action  for  conversion 
of  an  automobile  alleged  to  have  been  warrant- 
ed for  one  year,  evidence  held  to  sustain  a  iind- 
ing  that  the  guaranty  was  an  ordinary  mercan- 
tile one  against  defective  material  or  workman- 
ship.—Duffy  V.  Hardy  Auto  Co.,  163  N.  W.  370. 
«=»442(1)  (S.D.)  The  buyer  of  automobile  tires 
purchased  with  seller's  knowledge  that  they 
were  to  be  sold  in  connection  with  buyer's 
treads  could  not  recover  damages  resulting  in 
refusal  of  buyer's  customers  to  pay  for  either 
treads  or  tires.- Tbermoid  Rubl>er  Co.  v.  Brict- 
son,  163  N.  W.  667. 

SATISFACTION. 

See  Accord  and  Satisfaction;   Compromise  and 
Settlement;  Judgment,  4s>891;   Release. 
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SCHOOLS  AND  SCHOOL  DISTRICTS.  I 

See  Conetitntional  Law,  ®=»316;    Sales,  «=> 
38;   Statutes,  <8=3l07.  122. 

II.   PUBUC    SCHOOrS. 

(B)    Crentton,    Alterstlon,    Exlsteace,    ana 
'DtaaAIatloa  of  Dtetrteta. 

«=»32  (Neb.)  An  order  of  a  board  created  by 
Laws  1915,  c.  121,  detaching  1,280  acres  from 
one  district  and  attaching  it  to  another  district, 
held  reasQuable.— Gauchat  v.  School  Dist.  No.  5 
in  Nemaha  County,  163  N.  W.  334. 

(O  GoTernment,  Ofllcera,  and  Dlatrtet 
neetlnara. 

«=>47  (Wis.)  Under  Stat.  1915,  !  517,  pars,  a-7, 
and  sections  430  and  1072a,  the  state  superin- 
tendent has  no  power  to  order  condemnation  of 
acliootbouse  as  unfit  or  enforce  such  an  order 
by  an  inspector  by  directing  withholding  of  the 
seven-tenths  of  a  mill  tax  until  school  district's 
compliance  with  order.— State  v.  Gary,  163  N. 
W.  645. 

That  school  district  was  not  given  opportunity 
to  present  oral  testimony  and  make  an  oral  ai^ 
gument  on  appeal  from  school  inspector's  order 
to  state  superintendent  was  not  denial  of  a  sub- 
stantial right,  where  there  was  opportunity  to 
present  all  facts  and  arguments  in  writing. — Id. 

(H)   Pnpila,    mad    Condaet    and    Dtaeipllne 
of  Bclioola. 

®=»ieO  (Wis.)  St.  1915,  {  17280—2,  requiring 
attendance  at  continuation  school  for  six  months 
during  minor's  sixteenth  year  if  employed, 
means  six  consecutive  months.— State  v.  Freud- 
cnberg,  163  N.  W.  184. 

Rt.  1915,  §  439a,  entitling  person  having  cus- 
tody to  select  t]}e  school  the  child  shall  attend, 
does  not  relate  to  minors  between  ages  of  16 
and  17,  nor  refer  to  section  1728o— 2  relating 
to  continuation  school. — Id. 

It  was  immaterial  that  a  strict  enforcement 
of  St.  1915,  i  1728o— 2,  regarding  minor's  at- 
tendance at  continuation  school,  would  work  a 
hardship  in  defendant's  particular  case. — Id. 

SEALED  VERDICT. 

See  Trial,  «=3324. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  Q=»400,  4<tt;  Evidence,  «=> 
158-186. 

SELF-DEFENSE. 

See  Homicide,  «s»191,  300. 

SENTENCE. 

See  Criminal  liaw,  ®=>991. 

SEPARATE  ESTATL 

See  Husband  and  Wife,  «=>151. 

SEPARATION. 

See  Hnsband  and  Wife,  «s>283. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Process,  «=»83-149. 

SET-OFF  AND  COUNTERCLAIM. 

See  Eminent  Domain,  «s»146;  .Landlord  and 
Tenant,  <S=»223. 

Z.  NATimE  AND  O&OUNSS  OF 
REMEDY. 

$=>2I  (Mich.)  Where  defendant,  when  plaintiff 
sued  on  bond,  given  in  summary  proceedings,  did 


not  apply 'for  allowance  for  harvesting  and 
marketing'  crops  involved^  defendant  having: 
elected  to  stand  on  invalidity  of  court's  actionf 
he  cannot,  on  plaintiff's  petition,  praying  that 
order  be  made  to  turn  over  proceeds  of  crop  in 
hands  of  clerk,  set  off  against  amount  of  bond 
his  expenses  for  harvesting. — Brown  v.  Brown, 
163  N.  W.  156. 

II.   SUBJECT-MATTER. 

<S=>22(1)  (Neb.)  A  judgment  may  be  set  off 
against  another  judgment  or  against  a  claim 
upon  contract— VanderUp  y.  Barnes,  163  N.  W, 
856. 

«=»22(2)  (Neb.)  Under  Rev.  St  1913,  i  7676, 
claims  for  damages  for  torts  cannot  be  offset 
against  notes.- Vanderljp  v.  Barnes,  163  N.  W. 
856. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Husband  and  Wife,  «=»34;  Re- 
lease. 


See  Drains. 


SEWEAS. 


SEXUAL  DEVELOPMENT. 

See  Criminal  Law,  ®=s>474. 

SHELLErS  CASE.    ^ 

See  Deeds,  <8=s>128. 

SHERIFFS  AND  CONSTABLES. 

n.   COMFENSATIOlf. 

€=969  (N.D.)  Proceeding  will  not  lie  to  amerce 
a  sheriff  under  Comp.  Laws  1913,  {  7770,  for 
failure  to  perform  services  for  which  he  Is  en- 
titled under  section  3548  to  fees  in  advance,  and 
where  fees  were  demanded  and  were  not  paid. — 
Northern  Drug  Co.  v.  Kunkel.  163  N.  W.  832.  . 

SHIPPING. 

See  Bailment,  «=o9,  81,  33. 

SHOCKING  THE  CONSCIENCE. 

See  Execution,  ^»250. 

SHOWS. 

See  Theaters  and  Shows. 

SHRINKAGL 

See  Bvidoice,  4=>483. 

SIGNALS. 

See  Municipal  Corporations,  9s>706. 

SIGNATURES. 

See  Fraada.   Statute  of,  «=»115,  116;    Wills. 

«=9lll. 

SILENCE 
See  Criminal  Law,  «b»407. 

SUNDER. 

See  Libel  and  Slander. 

SODOMY. 

®=9l  (N.D.)  Crime  of  sodomy,  as  defined  by 
Comp.  Laws  1913,  i  9616,  is  much  broader  than 
common-law  offense,  and  includes  carnal  knowl- 
edge by  or  with  mouth.— State  ▼.  Nelson,  103  N. 
W.  278. 

®=3S  (N.D.)  Information  held  to  involve  crime 
of  sodomy.— State  v.  Nelson,  163  N.  W.  27a 
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SPECIFICATION  OF  ERRORS. 

Se«  Appeal  and  Error,  9=>758;  Criminal  Law, 
1129. 

SPECIFIC  PERFORMANCE. 

I.  NATURE  Ain>  OBOITNDS  OF  REM- 
EDY nr  GENERAX. 

€=36  (Wis.)  Bights  of  vendor  and  purchaser  to 
specific  penormance  of  a  contract  for  sale  of 
land  are  mutual.— Heins  t.  Thompson  &  Slieth 
Lumber  Co.,  163  N.  W.  173. 
€=>8  (Mich.)  Remedy  by  specific  performance  is 
not  a  remedy  of  right,  but  rests  in  the  sound 
discretion  of  the  court,  which  should  not  be-  ex- 
ercised unless  the  case  is  clear,  and  should 
never  be  exercised  unless  the  moving  party  comes 
into  court  with  clean  hands. — Lake  Erie  Land 
Co.  V.  Chilinski,  168  N.  W.  929. 
€s>8  (Mich.)  The  remedy  by  specific  perform- 
ance Is  not  a  remedy  of  rixht,  but  rests  in  the 
•  sound  discretion  of  the  court — Ogooshevitz  v. 
Arnold.  163  N.  W.  946. 

$=38  (Wis.)  Where  a  contract  for  sale  of  land 
is  reasonably  certain  and  not  objectionable  for 
linfairneas  or  inequity,  there  is  no  room  for  ex- 
ercise of  judicial  discretion  as  to  whether  it 
should  be  specifically  performed;  such  perform- 
ance being  a  matter  or  right.^Heins  v.  Thomp- 
son &  FUeth  Lumber  Co.,  163  N.  W.  173. 

^s'lS  (Mich.)  Where  estate  of  decedent  was 
never  closed  and  seller  tendered  title  derived 
from  an  heir,  purchaser  was  entitled  to  specific 
performance  as  the  seller  could  remedy  the  de- 
tect by  proceeding  in  the  probate  court,  under 
How.  Ann.  St.  1912,  §  11084.— Ogooshevitz  v. 
Arnold,  163  N..W..  946. 

€=>I6  (Mich.)  Where  plaintiffs'  assignor- -and 
defendants' contracted,  tbe  assignor  to  buy  and 
defendants  to  sell  realty,  with  payments  due  in 
stipulated  installments,  and  the  assignor  failed 
to  make  payments  owing  to  di£Sculties  in  financ- 
ing the  deal,  and  sought  to  delay  the  matter 
until  he  could,  through  organizing  a  corporation, 
secure  the  land,  and  consented  to  a  sale  to 
others,  he  oould  aot  have  specific  performance 
of  the  contract  after,  such  sale. — Lake  Erie  Land 
Co.  V.  Chilinski.  163  N.  W.  929. 
€=9|6  (Mich.)  The  mere  fact  that  property  has 
increased  in  value  since  a  contract  was  made  is 
no  ground  for  refusing,  in  the  court's  discretion, 
a  decree  for  specific  performance. — Ogooshevitz 
V.  Arnold,  163  N.  W.  946. 

n.  COHTRACT8  ENFORCEABI.E. ' 

iS=»64  (Mich.)  Acts  and  agreements  of  landlord 
and  tenant  held  sufficient  to  warrant  decree  for 
specific  performance  of  agreement  for  lease,  un- 
der Howell's  Ann.  St.  1912,  S  11397.— Charlet 
V.  Teakle,  163  N.  W.  923. 

®=>64  (Mich.)  SpecifiQ  performance  of  a  contract 
providing  for.  the  s.utofquent  execution  of  a  land 
contract  may  be  enforced.— Ogooshevitz  v.  At>- 
nold,  163  N,  W.  946. 


m.   GOOD  .FAITH  AMD  DIXJGEXOE. 

€=>94  (NJ>.)  Specific  performance  cannot  be 
enforced  in  favor  of  a  party  who  has  notfuHy 
perfonned  all  conditions  of  the  contract  on  his 
part,  unless  his  failure  is  only  partial,  and  is 
either  immaterial  or  capable  of  being  fully  com- 
pensated.—Nelson  V.  McCne,  163  N.  W.  724. 

®=>97(1)  (Mich.)  Where  defendant  agreed  to 
convey.'  by  a  land  contract,  a  clear  title,  and 
tendered  good  title  by  prescription,  which  plain- 
tiff refused,  and  defendant  refused  to  convey  any 
other  title,  plaintiff  was  entitled  to  specific  per- 
formance; without  the  necessity  of  tender  of  a 
proper  land'  contract  and  the  price. — Ogooshe- 
vitz V.  Arnold,  163  N.  W.  946. 


IV.  vnocmsOTkoa  ahd  rei.ief. 

^=»I2I(4)  (Wis.)  In  an  action  to  compel  execu-. 
tion  and  specific  performance  of  contracts  for 
purchase  of  land,  evidence  heid  to  sustain  a 
finding  that  contracts  were  made  with  defend- 
ant corporation,  and  not  individually  with  its 
officers,  who  conducted  negotiations,  name  of 
wife  or  officer  being  nsed  in  contracts  to  stand 
for  that  of  corporation. — Heins  v.  Thompson  & 
Flieth  Lumber  Co.,  163  N.  W.  173. 

In  a  suit  seeking  the  execution  and  specific 
performance  of  contracts  for  sale  of  lands,  all 
correspondence  between  parties  concerning  mat- 
ter may  be  considered  together  and  if  in  all  a 
contract  in  writing  clearly  appears  all  requisites 
of  specific  performance  are  satisfied. — ^Id. 
®=s>l2l(5)  (Neb.)  An  oral  agreement  to  convey 
land  will  be  specifically  enforced  where  the 
evidence  is  clear  and  plaintiff  has  fully  per- 
formed hiq  contract.— McNea  v.  Moran,  163  N. 
W.  766. 

<S=»t23  (N.D.)  In  action  for  sjiecific  perform- 
ance of  contract  for  sale  of  land,  where  the  proof 
does  not  justify  relief  under  the  contract,  as  re- 
formed during  the  trial,  the  action  will  be  dis- 
missed.—M.  Sigbert  Awes  Co.  v.  Haslam,  163 
N.  W.  265. 

€=»I30  (Mich.)  Where  one  who  had  agreed  to 
buy  :realty  was  put  in  possession,  and  sold  per- 
sonalty belonging  to  the  vendor,  -  and  paid  a 
small  amount  to  the  vendor  out  of  sums  so  ob- 
tained, he  was  not,  in  suit  for  specific  perfomv- 
ance,  entitled  to  an  accounting  as  to  such  sums. 
—Lake  Erie  Land  Co.  v.  Chilinski,  163  N.  W. 
929. 

<S=»I3I  (Wis.)  Where  a  vendor  is  entitled  to 
specific  performance  of  a  contract  for  sale  of 
land,  judgment  should  provide  for  enforcement 
of.  payment  of  the  amount  adjudged  to  be  due 
joa  such  contract  up  to  time  of  re-entry  of  judg- 
ment in  the  court  below,  including  back  taxes, 
by  execution  only;  hut  without  prejudice  to 
plaintiff  proceeding  by  action  to  enforce  by 
strict  foreclosure,  in  lieu  of  so  collecting  such 
amount  due,  or  in  case  of  failure  to  so  collect, 
—Heins  v.  Thompson  &  Flieth  Lumber  Co.,  163 
N.  W.  173. 

SPIRITUOUS  LIQUORS. 

See  Intozicating  Liquors. 

STATES. 
I.  POuncAi.  s'tatus  and  rexj^- 

TIONS. 

®=»9  (Minn.)  Const,  art.  1,  i  4,  providing  that 
the  right  of  trial  by  jury  shall  remain  inviolate, 
continues  the  right  of  jury  trial  existing  in  the 
territory  at  the  date  of  the  adoption  of  the  Con- 
atitution.— Hawley  v.  WaUace,  163  N:  W.  127. 

VI.  ACTIONS. 

€=9203  (Iowa)  In  an  action,  tp  quiet  title  to 
land  and  to  enjoin  the  attempt  by  county  school 
supervisors  to  enforce  executions  upon  land  in 
which  the  state  intervened  as  a  party  defend- 
ant, where  no  fact  was  .suggested  why  state 
should'  intervene,  case  is.  to  be  treated  .and  dis- 
posed- of  as  it  would  have  been  had  intervention 
■not  -been  made.— Payette  v.  Marshall  County, 
-163  N;  W.  692.  

STATIONS. 

See  Railroads,  iS=»60. 


STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

..   STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 
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STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  yariouS'  specific  topics. 

Z.  ENACTMENT,  REQmSITES.   AND 
VAI.EDITT  IN  OENZKAI.. 

^=964(5)  (Mich.)  If  concluding  clause  of  Covert 
Act,  i  17,  aa  amended,  relating  to  apportionment 
according  to  benefits  and  providioj;  arbitrary 
maximum  and  minimum  percentage  limit,  is 
imconstitutionaJI,  it  does  not  invalidate  the 
whole  act— Loomis  t.  Rogers,  163  N.  W.  1018. 

in.   SUBJECTS  AND  TITI.ES  OF  ACTS. 

«=>I07(8)  (Neb.)  Laws  1915,  c.  121,  providing 
for  equitable  adjustment  of  boundaries  of  school 
districts  in  certain  cases,  does  not  contain  a 
plurality  of  subjects  in  violation  of  Const  art 
3,  i  11.— Gaudiat  v.  School  Dist  No.  6  in  Ne- 
maha County,  163  N.  W.  334. 
^s>i09  (Mich.)  If  act  has  one  main  general  ob- 
ject which  title  comprehensively  declares,  and 
provisions  of  body  of  act  not  directly  mentioned 
in  title  are  germane,  or  incidental  to  that  pur- 
pose, the  constitutional  requirements  of  Const, 
art  5,  (  21,  are  met— Loomis  t.  Rogers,  163 
N.  W.  i©ia 

«s»(l8(6)  (Mich.)  Pub.  Acta  1913,  No.  284, 
making  it  offense  to  receive  proceeds  of  female 
engaged  in  prostitution,  thereby  amending  sec- 
tion 3  of  Pub.  Acts  1911,  No.  63,  relating  to 
pandering,  held  not  to  come  within  title  there- 


of, nor  within  pandering  as  defined  by  sectiOB 
1,  and  is  therefore  unconstitutional.— People  t. 
Lyons,  163  N.  W.  484. 

<e=>l22(l)  (Neb.)  Laws  1916,  c.  121,  providing 
for  equitable  adjustment  of  boundaries  of  school 
districts  in  certain  cases,  sufficiently  contains 
the  subject  of  the  act  in  its  title.— Gauchat  v. 
School  Dist  No.  5  in  Nonaha  Countjr,  163  N.  W. 
334. 

«=>  123(4)  (Mich.)  The  sole  object  of  Covert 
Act,  as  amended,  expressed  in  its  title,  is  to  pro- 
vide system  for  constructing  and  improving  high- 
ways, borrowing  money  therefor,  and  taxation 
to  cover  cost,  and  the  mode  of  borrowing  money, 
determining  districts  specially  benefited,  and 
making  assessments  are  germane  to  its  expressed 
object— Loomis  v.  Rogers,  163  N.  W.  lOia 

VZ.   CONBTBUOTION  AMD  OPBBA- 
TXON. 

(A)  General  Rnlea  of  CoastmetloB. 

^=>I90  (Mich.)  Where  language  of  statute 
m^kes  its  meaning  obscure,  it  is  duty  of  courts 
to  construe,  grlving  it  reasonable  and  sensible  in- 
terpretation ;  but  where  language  is  clear  and 
unambiguous,  it  is  on^  for  courts  to  obey  and 
enforce  it. — Orary  t.  Marquette  Circuit  Jndge^ 
168  N.  W.  905. 

4s»224  (Mich.)  In  construing  several  statutes, 
the  court  should,  if  possible,  reconcile  them,  in- 
stead of  striking  down  any  particular  statute. 
— Board  of  Control  of  Michigan  State  Prison  t. 
Fuller,  163  N.  W.  921. 


ITNITED  STATES. 

CONSTITUTION. 
Art.  1,  {  10,  subsec.  1...  540 

STATUTES  AT  LARGE. 

1828,  April  17,  ch.  28,  4 

Stat  2«) 80 

1866,  July  26.  di.  262,  f  8, 

14  Stat.  253 531 

1893,  March  2,  ch.  196,  27 

Stat  531 752 

1898.  July  1,  ch.  541,  {  5, 

30  Stat  547 224 

1898,  July  1,  ch.  541,  $  17 

(4),  30  'Stat  550 672 

1906,  June  29,  ch.  3591,  S 

7,  34  Stat  596 (fiT 

1908,  AprU  22,  ch,  149,  35 

Stat   65 107,  791 

REVISED  STATUTES. 
i  2296 335,  673 

COMPILED  STATUTES 

1913. 

fi  8605-8612 762 

COMPILED  STATUTES 
1916. 

f  4561 .- 885,678 

i  4919  631 

i  8604a  627 

H  86.57-8665 107,  791 

<  9.->89 224 

i  9001  672 

TREATIES. 
With     Austria     Hungary, 
May   8.   1848,   art   2,  9 
Stat  946 861 


STATUTES  CONSTRUED. 

I  835 387 

HI  914-916 195 

III  1303,  1352 215 

3  1741,  1822,  1823, 1826..  690 

a   1884,  1885 69S 

t  2422  592 

\i  2576, "aefi* 2580.' '.'.'.'.'.'.   408 

i  2906  208 

le  3171,  8172 364 

3270 4,'» 

3366 301,439 

3376 439 

3447,  subsec.  1 411 

3468 698 

3500 308 

3528  411 

3603 374 

3628  193 

I  3749  370 

i  3766,  subsec.  8 447 

i  3775 374 

i   3779  463 

§  3801  592 


IOWA. 

CODE  1897. 

f  48,  subsec.  3 

i  703  


250 
380 


3929 
3965 


2.39 
597 


SS  3966,  39671 463 


3970 


507 


M  3991,  4017 354 

{  4029 507 

i  4243 417 

if  4572,  4574 22o 

i  4604 4.30.447 

«  5078 380 

8  5209  244 

I  6462 698 

CODE  SUPPLEMENT 
1913. 

{  792a 694 

i   1527c  394 

I  1989al2 236 

U  2538i.  2.'538w6 406 

88   3060a24,   3060a26. 
3060a38,      3060a52, 

3060a66  247 

3307  417 

3700a 238 

4139 239 


6289 344,698 

5289,  par.  7 600,^ 

6289,  par.  8 698 

LAWS. 

1884,  ch.  198 600 

1886,  ch.  134 600 

1886,  ch.  134,  {  6 600 

1888,  ch.  37 600 


KICHIOAN. 

CONSTITUTION. 

Art  6,  I  21 1018 

Art  8,  i  20 1015 

Art  8,  i  26 1018 

Art  fO,  i  14 1018 

HOWELLS'       ANNOTATED 
STATUTES  1912. 

88  6596-6601 97 

8  11084 946 

I  11397  923 

8  11065  117 

I  12856  904 

§8  13764,  13765 2 

8  13930 914 

8  14866 101 

COMPILED  LAWS  1897. 

3850 90 

6608 4 

8628  33 

8841 900 

I  8935 38 

I  9224 1024 

88  9714-9725 156 

8  10212.  Amended    by 
Pub.  Acts  1001,  No.  239  497 

I  10636  65 

88  10708,  10700 2.   4 

«8  11502,  11503 10 

if  11876,  11934 010 

8  U887 482 
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COMPILED  LAWS  1916. 
i  2418  485 

cm  CHARTERS. 
Detroit,  pars.  290-292. ...  910 

LOCAL  ACTS. 
1883,  No.  326 889 

PUBLIC  ACTS. 

1889,  No.  207,  §  15 899 

1893,  No.   118.     Amended 

by  Pub.  Acts  1907,  No. 

57 921 

1893,  No.  204,  I  22 910 

1809,  No.  183 899 

1901,  No.  239 497 

1903,  No.  170 899 

1906,  No.  223 18 

1907,  Nos.  57,  286 921 

1907,  No.  310,  8  8 13 

1909,  No.  270 954 

1909,  No.  279 1015 

1909,  No.  279,  (  3 1015 

1909,  No.  279,  |s  30,  36. .  905 

1911,  No.  63,  8  1 484 

1911,  No.  63,  (  8.  Amend- 
ed by  Pub.  Acta  1913, 
No.  284 484 

1912  (Ex.  SessO  No.  10... 

23,  52,  933,  1018 
1912  (Ex.   SesB.)   No.   10, 

pt.  1,17 1016 

1912  (Ex.   Sess.)   No.  10, 

pt  2,  J  6 962 

1912    (Ex.  Sess.)  No.  10, 

pt.  2, J  15 897 

1912  (Ex.   Sess.)   No.  10, 

pt  3.  J  8 1013 

1913,  No.   284 484 

1913,  No.  379 900 

1913,  No.  381,12 803 

1015,  No.  59 1018 

1915,  No.  59, 1 17 1018 

1915,  No.  314,  ch.  8,  I  1..  873 
1915,  No.  314,  ch.  14,  <  2..  961 
1915,  No.  314,  ch.  14,  |  4 

64  1000 
1915,  No.  314,  ch.  17,  {  5.'.  1024 
1915,  No.  314,  ch.  17,  t  68  944 
1915,  No,  314,  ch.  18,  I  62  892 
1915,  No.  314.  ch.  18.  «  63  83 
1915,  No.  314,  ch.  50,   {g 

19,  20 936 

MUTNESOTA. 

CONSTITUTION.' 

Art.  1,  §«4,7 127 

Art  7   988 


GENERAL  STATUTES  1918. 

{§573.599,600 127 

1089  283 

1199  673 

2271 285 

2634,   subsec.  2 530 

3117,  3148 131 

3200 798 

3214    et   seq 707 

4192 662 

«  4298-4304 280 

iS  4.S25,   4491 164 

5119  514 

if   5528,  5531 510 

5541  744 

5577 126,  ms 

6313 1032 

f§  6316,  6317,  6323 978 

6844 10.S2 

7030 734 

I  7128 658 

I  7146  656 


11  7243,  7807,  78p8 285 

i  7433 ..V?: 297 

7CS5  781 

7093  161 

7732  621 

77.S5,  subsec.  8 521 

7784   779 

I  77J<8   126 

I  7S12 527 

I  I'.nt  672 

8§  sl!)6-8230 667,  755 

i  6-'u3,  subsec.  1.    Amend- 
ed by  Laws  1915,  ch.  209  509 

i§  8244,  8245,  8249 772 

8377  297 

8378 766,  771,  985 

18  9134,   9136 282 


LAWS. 

1905,  ch.  230,  8  17. 
1916,  di.  107 

1916,  ch.  200 

1917,  ch.  319 , 


744 
290 
609 
984 


hebhabka. 

constitution. 

Art.  3,   8   11 834 

Art  6,  f  16 861 

REVISED  STATUTES  1913. 

8  1275 313 

18  1494,1495 861 

"  1498 768 

1571  147 

3298  471 

fg  3642-3696  847 

3662 767 

3697  315 

3840  323 

4583  319 

5601  801 

6195 315 

S§  &S75-6377  316 

"  7664 302 

7676 856 

7717  850 

78S9  8.38 

7894  330 

„  8143  801 

1,8579  868 

§  9063.  Amended  by  Lews 
1915,  ch.  164 312 

LAWS. 

1915,  ch.  121 334 

1915,  ch.  164 ...'.  812 


NORTH  DAKOTA. 

CONSTITUTION. 
8  186  660 

REVISED  CODES   1899. 

}  498  et  seq 1065 

I  501 1055 

REVISEJD   CODES    1905. 

88    1821,   1822.     Amended 
by  Laws  1907,  ch.  93. .  640 

COMPILED  LAWS  1913. 

88  974,  977.  978. 1055 

88  1951,  1953 822 

I  2223  asi 

§8  .3275,  3296 822 

§  3.')48 832 

8  3509,  subsec.  68 727 

h   3704,  3705,  3708 550 

8  .3861,  subsec.  9 727 

i  3985  727 

8  4732  730 


52.38,5240,6242 650 

5605-5639  1063 

5998,  7142,  7397 272 

7452 1061 

7770 832 

7836 833 

7922 824 

8  7966 725 

8  8203  727 

f  9615 278 

88  9644-9651  1063 

8  10248 1046 

8  10250 278 

i  10600 1046 

LAWS. 

1870-71,  ch.  33 631 

1879,  ch.  97.  8  3 631 

1897,  ch.  112,  SS  3,  22. . . .  531 

1907,  ch.  93. 540 

1907,  ch.  109 1065 

1915,  cbs.  112,  264 269 


■OUTH  DAKOTA. 

CONSTITUTION. 

Art  18,  8  3 1040 

Art  22 673 


CIVIL  CODE. 

8  303  683 

I  480  715 

8  2370 686 

CODE    OF    CTVIL    PROCE- 
DURE. 

8  112.    Amended  by  Laws 

1907,  <A.  127 675 

8  322  677 

i  417   678 

18  640,  641 671 

I  868  675 

CODE  OF  CRIMINAL  PRO- 
CEDURR 

8  350 679 


PENAL  CODE. 
8  682.     Amended  by  Laws 
1915,  ch.  194,81 666 

POUTICAL  CODE. 
8  1247  714 

LAWS. 

1907,  ch.  127 675 

1907,  ch.  191,  8  25 678 

1907,      ch.      191,      8     26. 
Amended  by  Laws  1913, 

ch.  278,  8  7^. 678 

1911,  ch.  207,  8  2 715 

1911,  ch.  256,  §  17 1040 

1918,  ch.  116 709 

1913,  ch.  278,  8  7 678 

1913,  ch.  313 573 

1915,  ch.  194 566 

1915,  ch.  104,  8  1 566 

1915,  ch.  289 711 


WISCOKSIK. 

CONSTITUTION. 
Art  8,  8  1 641 

STATUTES  1911. 

8i    1087ml-1087m29 639 

8  1087m2,  subsec.  2 639 

STATUTES  1915. 

8  430 645 

8  439a  184 
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f  517,  pars.  3-7 645 

i  573—1 184 

I  770  177 

If  1039,  1052 168 

S  1072a 645 

{{  1087inl-106Tm30 641 

i  1087m4h    648 

i  1238   177 

3  133n 165 

a   136»-1388c .177 


1675-61   .,. 188 

17280—2    .> 184 

1770b 141 

1797ml5 658 

1957—5    186 

2282  138 

2302 173 

ii  2394-1  to  2394T-96.... 

169,  182 

§  2394—9,  subsec.  5h 172 


2831,  2870 173 

3049 169 

3072m sua 

IS  4041a,  4041b 138 

4256 476 

4587c  258 

LAWS. 

1805,  ph.  24 258 

1907,  ch.  496,  §  1797m91..  662 


STAY. 

See  Appeal  and  Error,  ^=9468, 


STEALING. 

See  Larcenj;. 

STENOGRAPHERS.; 

See  Criminal  Law,  ©=547.  

STOCKHOLDERS. 

See  Banks  and  Banking,  9=947,  ,48;  .  CJorpora- 
ti6M,-  <3=»243-264. 

STOLEN  GOODS. 

See  ]  Criminal  Xaw,  ^»769. 

STREET  RAILROADS. 

See  Carriers. 

[.  ESTABLISHMENT,  CONSTRUCTION, 
.      .    AND  MAINTENANCE. 

®=337  (Iowa)  Under  Code,  g  835,  requiring 
strefet  railroads  to  pay  for  paving  displaced  by 
tracks,  city  council  had  right  to  fix  reasonable 
value  to  be  paid  by  street  railroad  for  such 
pavement  where  it  was  of  some  value,  ^although 
in  bad  condition  and  requiring  early  replace- 
ment.-M3edar  Rapids  &  M.  O.  Ry.  Cq.  t.  City 

of  Cedar  Rapids,  163  N.  W.  387.      

9=>38  (Minn.)  Under  street  railroads,  franchise 
reqniring  it  to  pay  expense  of  paving,  streets 
made  extra  by  reason  of  railway,  the  term  "rail- 
way" was  not  confined  to  track,  bnt  included 
,operation  of  cars  thereon,  and  required  pay- 
ment- for  extra  width-  of  street  necessitated  by 
tracks  thereon.— City  of  Duluth  v.  Duluth '  St. 

Ry.  Co.,  163  N.  W.  650.  

Under  franchise  provision  that  street  railway 
keep  the  space  between  rails  in  repair,  or  in 
the  absence  of  such  provision,  street  railway, 
occupying  street  with  its  track,  was  bound  to 
keep  space  so  occupied  paved  to  correspond 
with  rest -of  street— Id. 

n.  REGITLATION    AND     OPERATIOlf. 

(8=3 1 00  (2>  (Mich.)  A  pedestrian,  86  years  of 
age- and  very  large,  has  a  right,  in  the' exercise 
of  due  care«  considering  her  age  and  dumsiness, 
to  travel- across  the -streets  near  her  home. — 
Spreng  v.  Detroit  United  Ry.,  163  N.  W.  926. 
^3 1 1 4(1)  (Mich.)  In  action  for  injuries  receiv- 
ed while  attempting  to  board  car  of  defendant 
company,  held  that  verdict  for  plaintiff  was  not 
so  against  weight  of  the  evidence  that  it  was  er- 
ror .  to  refuse .  to  .set  it  aside  on  that  ground.— 
Musliner  v.  Detroit  United  Ry.,  163  N.  W.  894. 
4=»II4(13)  (Minn.)  In  action  by  auto  bns  pas- 
senger injured  by  collision  with  a  street  car, 
cviaence  held  to  snow  that  plaintiff  was  not  neg- 
ligent.—McDonald  V.  ilesaba  Ry.  Co.,  163  N. 
W.  208. 

^=3(17(5^  ([Mich.)  Evidence  in  pedestrian's  ac- 
tion for  injuries  when  struck  by  street  car  held 
to  require  submission  to  the  jury. — Spreng  T. 
Detroit  United  Ky.,  163  N.  W.  926. 


SUBROGATION. 

«=»7(1)  (Iowa)  Tenant  in  common  with  broth- 
er, who  had  executed  mortgage  for  his  accom- 
modation, held  not  entitled,  under  Code.  SS 
3779,  3966,  3967,  to  subrogation  as  surety  to 
rights  of  her  mortgagee  to.  preju^ce  of  subse- 
quent mortgagees  of.  brother,  who  became  such 
without  notice  of  her  equities. — CJlark  Bros.  t. 
Watson,  163  N.  W.  .463. 

SUBSTITUTED  SERVICE 

See  Process,  <8=>83. 

SUFFERANCE. 

See  Landlord  and  Tenant,  <3=3ll9. 

SUFFRAGE. 

Se«  Indians. 

SUICIDL 

See  HomiddOi  <»3>177. 

SUIT. 

See  Action. 

SUMMONS. 

See  Process. 

SUNDAY. 

See  Intoxicating  Liquors,  9=3286. 

SUPERSEDEAS. 

See  Appeal  and  Krroi^  9=3458. 

•  SUPERVISORS. 

See  Corporations,  9=3398. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  (8=>279. 

SURETY  COMPANIES. 

See  Principal  and  Surety,  9=>66;  ° ' 

SURETYSHIP. 

See  Priadpal  and  Siire^.; .'.'.. 

SURFACE  VVATERS. 

See  Wetere  and  Water  .Courses,  9=>118. 

SURGEONS. 

See  niyaicians  and  -  Surgeons.- 

SURVIVAL. 

See  Abatement  and  Revival,  ■9s>62.  -  - 

SUSPENSION. 

See  Attorney   and   Cll^t;   (S=:389;    Insurance, 
®=3760. 

SWINDLING. 

See  False  Pretenses. 
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TAXATION. 

See  Adrenie  Poasession,  e=587;  Drains,  ®»71-- 
82;  Ejectment,  e=»147;  Highways,  <S=9l22; 
IntozicatinK  Liquors,  €=»S8,  106:  Life  Es- 
tates, <S=>18;    Taziitioii,  «=9317-462. 

II.   CONSTITUTIONAIi  BEQUIBIB- 
MENTS   AMD   REBTRIOTIOM8. 

€=9S4  (Wis.)  Assessments  .under  Income  Tax 
Law  on  dividends  declared  by  company  to  stock- 
liolders  did  not  violate  uniformity  of  taxation 
clause  of  Const,  art.  8,  i  1.— State  v.  Widule, 
163  N.  W.  641. 

m.  iJABirrrT  of  persons  and 

PBOPEBTT. 

(A)  PrlTst*  Feraona  and  Property  In  Qen- 
eral. 

<g=3l04  (Wis.)  If  person  sought  to  be  taxed 
under  income  tax  law  has  received  income  dur- 
ing tax  year,  such  income,  unless  specifically 
exempted,  is  subject  to  tax,  thougb  property  out 
of  which  it  is  paid  may  have  been  exempt  from 
income  tax  in  hands  of  payor. — State  v.  Wis- 
consin Tax  Commission,  163  M.  W.  639. 
^=>I04  (Wis.)  Dividends  derived  from  stock  of 
corporation  are  income  within  Income  Tax 
Act,  §  1087m2.— State  v.  Widule,  163  N.  W. 
641. 

Dividends  declared  by  corporation  to  stock- 
■  holders  were  income  within  Income  Tax  Law, 
though  they  were  not  ordinary  dividends  de- 
clared by  going  corporation,  dividends  not  bav- 
ins; been  declared  in  cancellation  of  stock  lia- 
bility, and  no  stock  having  been  canceled.— Id. 
®=>I04  (Wis.)  Under  St  1015,  §  1087m4, 
BUbd.  h,  relative  to  deductions  from  incomes  of 
persons,  deduction  from  income  claimed  by 
executor  on  account  of  taxes  paid  on  non- 
productive property  of  estate  was  not  allowable ; 
.taxes  not  having  been  paid  on  property  from 
which  income  was  derived. — State  v.  Widule, 
163  N.  W.  648. 


.V.  I.EVT  AND  ABSESSttCENT. 


(B) 


and  Prooeedlnv*  tor  Aa- 
a*ssn>ent. 


<C=>3I7(4)  (Neb.)  Under  Bev.  St  1913,. M  6375- 
6377,  pipe  line  connecting  springs  with  water 
h.v&tem  at  station  and  necessary  land  around 
springs,  though  not  within  regular  right  of  way, 
'  should  be  assessed  by  state  board  of  assessment, 
■  and  not  by  county  board  of  equalization. — Chica- 
go. B.  &  Q.  K.  Go.  V.  Webster  County,  163  N. 
W.  316.      . 

(O  Mode  of  Asaeaament  In  General. 

9=>348  (Mich.)  The  price  at  which  an  iron 
mine  recently  sold  at  a  private  good-faith  sale 
is  not,  under  Comp.  Laws  1807,-  §  3860,  con- 
clusive of,  but  only  one  of  the  things,  to  be  con- 
sidered in-  determining,  its  cash  ndue,  the  basis 
for  its  assessment — Cleveland-Cliffs  Iron  Co.  v. 
RepubUc  Tp.,  163  N.  W.  90. 
^=>348  (Wis.)  Considering  value  of  water  righta 
relating  to  each  lot,  as  determined  by  relation 
it  bore  to  value  of  all  water  privileges,  was  prop- 
'  er  in  assessing  taxes  under  St.  1915.  §|  1039, 
1052.— Bradley  Co.  v.  Town  of  Kock  Falls,  163 
N.  W.  168. 


«=»363"A  [New,  voL  18  Key-No.  Series] 
(Wis.)  Under     St     1911,     U     IC 
1087m2,  subd.  2,  if  dividends  were  derived  from 


stock,  or  were  received  by  stockholder  during 
1911,  they  were  taxable. — State  v.  Wisconsin  Tax 
Commission,  163  N.  W.  639. 

Income  tax  levied  by  Income  Tax  Act  is  not 
levied  upon  and  does  not  attach  to  property  as 
such,  but  is  on  recipient  of  income,  tax  being 
upon  right  or  ability  to  produce,  create,  receive, 
and  enjoy,  and  not  upon  specific  property.— Id. 

Amount  of  income  tax  is  measured  by  amount 


of  income,  irrespective  of  amount  of  specific 
property,  or  ability  necessary  to  produce  or 
create  it— Id. 

Though  corporation's  surplus,  on  hand  Janu- 
ary 1,  1911,  was  not  assessable  as  income  under 
Income  Tax  Act  to  corporation  itself,  it  was 
assessable  as  such  to  stockholders  when  dis- 
tributed  as   dividends   during  1911. — ^Id. 

Because  tax  commission  passed  upon  taxabil- 
ity of  surplus  in  hands  of  company,  it  did  not 
assess  such  surplus  within>  meaning  of  Income 
Tax  Act,  §  1087m3,  subd.  e.— Id. 

(O)  Review,   Correction,  or   Settlns   Aside 
of  Aaaeaament. 

€=>462  (Neb.)  Where  railroad's  property  not 
within  its  right  of  way  was  not  reported  to  or 
assessed  by  state  board  of  assessment  under  Rev. 
St  1913,  i{  6375-6377,  it  could  not  complain  on 
appeal  that  county  board  of  equalization  placed 
it  on  local  tax  list.— Chicago,  B.  &  Q.  R.  Co.  v. 
Webster  County,  163  N.  W.  316. 

Vn.  PAYMENT  AND  REFUNDING  OR 
RECOVERY  OF  TAX  PAID. 

«=>543(8j  (S.D.)  Although  Laws  1915,  c.  289, 
as  to  recovery  of  taxes  wrongfully  exacted,  does 
not  in  terms  authorize  recovery  of  interest,  such 
item  of  recovery  is  impliedly  authorized. — Zim- 
merman v.  Corson  Ounty,  163  N.  W.  711.  - 

Vm.  COIXEOTION    AND    ENFORCE- 

BCENT  AGAINST  PERSONS  OR 

PERSONAI.  PROPERTY. 

(O)  Remediea  tor  'Wronar'nl  Bntoraement, 

9=3608(4)  (S.D.)  That  purported  assessment 
was  placed  upon  the  original  and  permanent 
assessment  roll  did  not  warrant  enjoining  the 
collection  of  the  tax  baaed  thereon  where  it  did 
not  appear  that  the  property  was  not  owned 
by  the  persons  to  whom  assessed,  or  that  it  was 
included  in  the  lists  of  taxable  property  returned 
by  such  persons,  or  that  such  property  had  been 
taxed  elsewhere;  the  remedy  by  Laws  1015,  c. 
289,  permitting  recovery  of  taxes  wrongfully 
paid  being  adequate. — Zimmerman  v.  Corson 
County,  163  N.  W.  711. 

X.  REDEMPTION  FROM  TAX  SAXE. 

9=>699  (Mich.)  Time  to  redeem  from  tax  sale 
after  proper  notice  held  not  extended  by  pur- 
chaser writing  owner  that  he  must  settle  at 
county  treasurer's  oflice. — ^Merrill  v.  Myers,  163 
N.  W.  954. 

^=>70l  (N.D.)  Valid  tax  deed  cannot  be  issued 
except  upon  compliance  with  Comp.  Laws  1913, 
{  2223,  requiring  notice  of  expiration  of  time  to 
redeem  from  tax  sale  and  prescribing  contents 
thereof.— DavidscHi  v,  Kepner,  163  N.  W.  831. 
®=3704  (N.D.)  Notice  of  expiration  of  time  to 
redeem  from  tax  sale  given  under  Comp.  Laws 
1913,  S  2228,  without  stating  amount  for  which 
each  tract  separately  assessed  was  sold  and 
amount  required  to  redeem  each  tract,  was  fa- 
tally defective.— Davidsmi  t.  Keimer,  16S  N.  W. 
831 

Under  Comp.  Laws  1913,  |  2223,  separate  no- 
tices of  expiration  of  time  to  redeem  from  tax 
sale  are  not  required  for  each  tract,  but  notice 
must  contain  required  information  with  refer- 
ence to  ea<^  tract  emhraced  in  notice. — Id. 
«S3705  (Midi.)  Under  Pub.  Acta  1900,  No.  270, 
service  of  notice  to  redeem  from  tax  sole  could 
be  made  on  resident  by  leaving  notice  with  mem- 
ber of  familyof  mature  years.— Merrill  v.  My- 
ers, 163  N.  W.  954. 

XI.  taxtiti.es. 

(B)  Tax  Deeds. 

&=»76l  (K.D.)  A  tax  deed  is  void  on  its  face 
when  it  shows  a  sale  of  land  in  a  manner  not 
authorized  by  statute.— Murphy  v.  Wilson,  163 

N.  W.  820. 
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(C)  Action*  to  Oonllriii  or  Try  Title. 

®=»805(2)  (Mich.)  In  view  of  Howell's  Ann.  St. 
1912,  §  119iSo,  where  one  acquired  title  through 
tax  deeds  for  taxes  of  1888  and  1889,  and  he 
and  his  grantees,  including  plaintiff,  have  been 
in  possession  and  exercised  acts  of  ownership 
and  paid  taxes  each  year  for  more  than  20 
years,  mortgage  and  tax  deeds  of  date  prior  to 
1888  were  cut  off.— MeVicker  v.  Kneeland,  163 
N.  W.  117. 

Xm.  IiEOAOT,  IITHERITANOE.  AND 
TRANSFER  TAXES. 

€=3866  (Minn.)  Neither  an  allowance  for  sup- 
port of  widow  under  Gen.  St.  1913,  f  7243.  nor 
personalty  to  which  she  as  widow  is  entitled, 
under  sections  7307,  7308,  is  subject  to  a  state 
inheritance  tax.— State  v.  Probate  Court  of  Hen- 
nepin County,  163  N.  W.  285. 

Under  Inheritance  Tax  Law,  Gen.-  St.  1913, 
§  2271,  testate's  widow  who  elects  to  take  her 
one-third  must  pay  the  inheritance  tax  upon 
such  third  less  the  exemption  specified  by  law. — 
Id. 

^=9866  (Wis.)  After  statutory  _  inheritance  tax 
is  paid  and  interest  of  beneficiary  under  trust 
is '  appraised,  his  yearly  income  under  the  trust 
is  subject  to  income  tax.— State  t.  Widule,  163 
N.  W.  64a 

TAX  TITLES. 

See  Taxation,  <&=»761-805. 

TELEGRAPHS  AND  TELEPHONES. 

II.   REGVLATION    ANB    OPERATIOST. 

®=>3I  (Wis.)  Telephone  company  may  make 
reasonable  rules  and  regulations  applying  to  all 
customers  and  persons  served  alike,  for  the 
proper,  convenient,  and  economical  carrying  on 
of  its  business.— Miles  v.  People's  Telephone 
Co.,  163  N.  W.  652. 

«=»33(%)  (Wis.)  Where  telephone  company's 
common  stock  certificate  entitled  the  holder  to 
telephone  service,  shares  to  be  assessable  not  to 
exceed  $10  a  year  to  pay  corporate  expenses, 
such  a  stockholder  was  bound  to  pay  for  his  tele- 
phone service  such  sum,  not  to  exceed  $10  a  year, 
as  should  be  arrived  at  by  dividing  total  cost  of 
such  service  by  average  number  of  telephones  in 
use.— Miles  v.  People's  Telephone  Co.,  163  N.  W. 
652. 

In  arriving  at  cost  of  telephone  service  for 
which  telephone  company's  common  stockholder 
was  assessable,  it  was  proper  to  include  sums 
that  might  be  applied  by  actual  payment  or  set 
aside  in  fund  for  losses  caused  by  storms  or 
catastrophes  and  to  meet  requirements  of  in- 
dustrial insurance. — ^Id. 

In  arriving  at  cost  of  telephone  service  for 
which  telephone  company's  common  stockholder 
was  assessable,  it  was  proper  to  include  what- 
ever was  paid  out  on  any  of  the  bonded  indebted- 
ness of  the  company,  or  interest  thereon. — Id. 

In  arriving  at  cost  of  telephone  service  for 
which  telephone  company's  common  stockholder 
was  assessable,  it  was  proper  to  include,  in 
view  of  St.  1915,  {  1797ml5,  as  to  depreciation 
of  public  utilities  property,  a  reasonable .  allow- 
ance from  year  to  year  for  depreciation.— Id. 

Where  telephone  company's  common  stock  cer- 
tificate entitled  each  holder  to  telephone  serv- 
ice, such  shares  to  be  assessable  to  pay  corporate 
expenses,  not  to  exceed  $10  a  year,  the  telephone 
company  could  reasonably  require  of  suA  stock- 
holders deposits  in  advance  to  secure  payments 
of  assessments,  and  discontinue  service  if  not 
made.— Id. 

<g=>34  (Wis.)  Under  Laws  1907,  c.  499,  { 
lT97m91,  as  to  discrimination,  difference  be- 
tween maximum  assessment  of  $10,  for  telephone 
service,  upon  telephone  company's  common 
stockholder,  who  in  1901  had  subscribed  for 
stock  carrying  such  service  contract,  and  $12 


rate  charged  to  other  subscribers,  was  not  an 
unlawful  discrimination  so  as  to  make  either 
of  such  charges  unlawful. — Miles  v.  People's 
Telephone  Co.,  163  N.  W.  652. 

TENANCY  IN  COMMON. 

See  Joint  Tenancy;    Subrogation,  €=37. 

I.   CREATIOK  AND  EXISTENCE. 

<3=38  (Iowa)  The  purchaser  at  judicial  sale  or 
otherwise  of  the  interest  of  a  cotenant  in  land 
t>ecomes  a  cotenant — Clark  Bros.  v.  Watson, 
163  N.  W.  463. 

II.  MTTTUAI.    BIGHTS,    DUTIES,    AND 
UABII.ITIES  OF  COTENANTB. 

€=>I5(10)  (Mich.)  Where  first  ancestor  in  title 
of  plaintiffs  who  were  claiming  under  adverse 
possession  entered  into  pbssession '  as  cotenant, 
evidence  held  to  show  that  character  of  thar 
possession  was  such  as  to  give  notice  to  coten- 
ants  that  adverse  possession  and  actual  ouster 
were  intended  to  be  asserted  aitainst  them.— 
Corby  v.  Thompson,  163  N.  W.  80. 
9s>30  (Iowa)  A  tenant  in  common,  relieving 
tiie  common  property  from  a  mortgage  lien  for 
the  benefit  of  all  the  tenants  in  common,  is  en- 
titled to  contribution  from  the  other  cotenants, 
but  it  would  seem  payment  must  precede  the 
claim  to  contribution. — Clark  Bros.  v.  Wataoa, 
163  N.  W.  463. 

m.  RIGHTS- AND  MABIIJTIES  OF 

COTENANTS  AS  TO  THIRD 

PERSONS. 

€=>44  (Iowa)  Lien  of  cotenant  paying  off  in- 
cumbrance on  common  property  is  not  one  en- 
titled to  be  recorded,  and  a  party  purchasing 
the  interest  of  a  cotenant  takes  subject  to 
equities  between  the  cotenants. — Clark  Bros.  v. 
Watson,  163  N.  W.  463. 

TESTAMENTARY  CAPACITY. 

See  Wills,  «=>52-65,  330. 

THEATERS  AND  SHOWS. 

See  Fixtures,  €=>35. 

€=>l  (Iowa)  Circus  exhibitions  are  not  neces- 
sarily unlawful ;  power  to  regulate,  license,  or 
prohibit  them  being  expressly  conferred  on 
towns  by  Code,  |  703.— Carlisle  v.  Sella-Floto 
Show  Co.,  163  N.  W.  380. 

o    T  THEFT. 

See  Larceny. 

THRESHING  MACHINE 

See  Exemptions,  €=345. 

TIME. 

See  Appeal  and  Error,  €=>353,  511;  Equity, 
<S=>7l;  Exceptions,  Bill  of;  Fixtures,  €=>32; 
Insurance,  €=>639;   Taxation,  €=3699. 

TITLE. 

See  Adverse  Possession;  Courts,  95>200%; 
Ejectment,  $=>10. 

TORTS. 

See  Conepira^;  Death,  €=»31 -58;  Fraud;  In- 
toxicating Liquors,  ®=>286-312;  Libel  and 
Slander;  Malicious  Prosecution;  Master  and 
Servant,  9=>316-332;  Municipal  Corporations, 
€=3>745j^-821:  Negligence;  Nuisance;  Ties- 
pass;   Trover  and  OonversioD. 
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TOWNS. 

See  Counties;    Municipal  Corporations. 
n.   aOVXRNMEHT  AND  OFFICERS. 

®=332  (Wis.)  When  facts  showing  unlawful  ex- 
penditure of  a  town's  money  are  pleaded,  dam- 
axe  i«  sufficiently  made  to  appear. — ^Town  of 
Humboldt  v.  Scboen,  163  N.  W.  177. 

IV.  FISOAX  aCANAGEMENT.  PUBIJO 

DEBT,  SECURITIES,  AND 

TAXATION. 

«=»4e(l)  (Wis.)  St.  1915,  i  776,  giving,  electors 
of  town  authority  to  vote  to  raise  money  for  re- 
pair and  building  of  roads  or  bridges,  or  either, 
and  for  support  of  poor,  and  defraying  all  other 
charges  and  expenses  of  town,  does  not  con- 
template expenditure  of  town  mwey  for  drain- 
age system,— Town  of  Hamboldt  t.  Scfioen,  168 
N.  W.  177. 

4=>6I  (S.T>.)  A  taxpayer  may  restrain  unau- 
thorized expenditures  ofpublic  money. — Swen- 
son  V.  Split  Rock  Civil  Tp.,  163  N.  W.  563. 

In  taxpayer's  action  to  restrain  township 
from  expending  money  for  establishing  high- 
ways along  section  lines  as  shown  by  resurvey, 
the  other  landowners  should  be  made  parties 
upon  defendants'  request  that  true  location  of 
lines  may  he  established  in  manner  binding  np- 
on    all   interested. — Id. 

In  taxpayer's  action  to  restrain  township  of- 
ficials from  expending  moneys  for  establishment 
of  highways  on  section  lines  as  shown  by  re- 
survey  and  involving  boundary  of  various 
farms,  only  owners  of  such  lands  need  be 
joined,  and  Uenholders  are  not  aeceasary  por- 
tiea.— Id. 

TRACTION  ENGINL 

See  Bxemptions,  4s>46. 

TRADE  FIXTURES. 

See  Sutures,  ^sslB. 

TRANSCRIPTS. 

See  Costs,  <3=>256;    Criminal  Iaw,  «;s>1120. 

TRANSFER  OF  CAUSES. . 

See  Appeal  and  Error,  <S=»353,  418. 

.    TRANSPORTATION. 

See  Intoxicating  Liquors,  9=»138. 

TREASURERS. 

See  OorporatiMia,  4=9801. 

TREATIES. 

See  Aliens,  $=9lS. 

«=>2  (N.D.)  Const.  U.  S.  art.  1,  |  10,  d.  1, 
forbidding  a  state  to  enter  into  treaty,  etc.,  was 
not  violated  by  obtaining  consent  of  authorities 
of  another  state  or  nation  to  construction  of 
drain  for  surface  waters  which  otherwise  would 
be  allowed  to  flow  across  national  boundary. — 
McHenry  County  v.  Brady,  163  N.  W.  540. 
^=>7  (Neb.) '  Treaties  should  be  construed  liber- 
ally in  order  that  justice  may  be  done  to  citizens 
or  subjects  of  the  treaty  parties. — Fischer  v. 
Sklenar,  163  N.  W.  861. 

€=>i  i  (N.D.)  Action  of  drain  comfnjasiohers  of 
two  counties  in  securing  outlet  in  Manitoba 
for  drain  constructed  under  Eev.  Codes  1905, 
{{  1821,  1822,  as  amended  by  Laws  1907,  c.  93, 
and  in  al>tainiJM;  license  from  municipality  in 
that  province,  did  not  violate  treaty  between 
United   States  and   Canada   known-  as   'Treaty 


Series  No.'  548.— li'eHenry  County  t.  Brady, 
163  N.  W.  540. 

TRESPASS. 

See  Animals,  4=905,  100:   Injunction,  ■&=»48. 

C.  AQTS     OONSTITTTTINO     TRESPASS 
AND   LTABTHTY    THEREFOR. 

4=3 10  (Mich.)  That  there  may  be  in  privately 
owned  pond  fish  which  are  not  private  proper- 
ty and  that  state  may  control  fishing  therein, 
does  not  justify  trespass  by  one  who  enters  pond 
without  license  from  owner  for  purpose  of  fish- 
ing.—Winans  V.  Willette,  163  N.  W.  993. 
®=>  1 1  (Mich.)  One  who  enters  privately  owned 
pond  without  license  from  owner  to  fish  there- 
in, is  trespasser,  whether  or  not  he  enters  prem- 
ises from  highway.— Winans  v.  Willetts,  163  N. 
W.  983. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment, 

TRIAL. 

See  Continuance;  Costs;  Criminal  Law,  «;» 
629-864;    Jury;    New  Trial;    Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  spedflc  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

I.  NOTICE  OF  TRIAI.  AND  PREI.IMI' 
NABY  PROOEEDnraS. 

4=>4  (Iowa)  Where  in  conversion,  no  objection 
waa  made  under  Code,  S  3749,  to  a  motion  to 
try  an  equitable  issue  first,  an  objection  two 
months  afterwards  as  to  the  time  of  filing  a 
cross-petition,  and  that  such  issue  was  not  one 
not  triable  in  the  law  action,  held  insufiScient. 
—Duffy  V.  Hardy  Auto  Co.,  163  N.  W.  370. 
•  Where  defendant  has  failed  to  object  in  time 
to  a  foreclosure  of  a  common-law  lien  on  the 
trial  of  an  equitable  issue,  he  cannot  present 
the  queetion  on  the  triaL— Id. 

-  m.  COURSE  AND  CONDUCT  OF 
TRIAL  IN  GENERAL. 

4s»28(2)  (N.D.)  Befusal  to  permit  jury  to  in- 
spect premises  h«ld  not  an  abuse  of  discretion 
in  Tiew  of  the  length  of  time  which  had  elapsed 
since  the  accident. — Chambers  v.  Minneapolis, 
St  P.  ft  S.  S.  M.  Ey.  Co.,  163  N.  W.  824. 

IV.  RECEPTION  OF  EVIDENCE. 

(A)  IntrodnetfOB.  Offer,  and  Admission  ot 

ESTldenc«  In  General. 

<S=942  (Mich.)  Where  it  was  shown  that  witness 
to  execution  of  will  resided  out  of  state  and  she 
had  testified  in  probate  court,  and  no  real  issue 
was  made  as  to  execution  of  will,  there  was  no 
error  in  failing  to  require  that  such  witness 
be  produced.— In  re  Walsh's  Estate,  163  N.  W. 
70. 

(B)  Ordec    ot  'Proof,    Kebattal,    and    Re- 

opening Cane. 

4=>62(2)  (Mich.)  In  a  suit  on  benefit  policy 
in  which  defendant's  witness  testified  to  state- 
ments of  deceased,  both  that  a  criminal  abortion 
had  been  jierformed  and  of  a  "miscarriage" 
caused  by  work,  rebuttal  -evidence  to  show 
improbability  of  criminal  abortion  on  date  fixed 
held  properly  admitted.— Gilchrist  v.  Mystie 
Workers  of  the  World,  163  N.  W.  10. 

(C)  Objections,  Motions  ito  Strike  Ont,  and 

Slxoeptlons. 

4=975  (Iowa)  Party  cannot  permit  testimony  to 
be  given  by  one  or  more  witnesses  without  ob- 
jection, and  then,  insist  that  same  proof  b; 
another    competent    witness    is    incompetent- 
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Stutaman  t.  Dw  Moioae  CSty  Bf.  Co.,  163  N. 
W.  580. 

$=»75  (Minn.)  Defendant,  who  had  called  out 
conversations  between  a  third  party  and  plain- 
tiff's president,  could  not  be  heard  to  object  to 
whole  of  conversations.— Georce  Gorton  Ma- 
chine Co.  V.  Grignon,  163  N.  W.  748. 

©=>76  (Iowa)  Objection  to  testimony  of  defend- 
ant's witness  of  rental  value  of  farm,  made  only 
after  other  witnesses  had  testified  and  defendant 
had  rested,  and  containing  a  motion  to  direct 
verdict,  and  consisting  of  motion  to  strike,  on 
the  ground  that  witness'  cross-examinatiop  dis- 
closed he  had  not  sufficient  knowledge,  is  too 
late.— Franke  v.  Kelsheimer,  163  N.  W.  239. 

©=»79  (Iowa)  Where  objection  has  once  been 
made  in  proper  and  timely  way,  it  is  not  waived 
by  failing  tp  repeat  objection  each  time  similar 
evidence  is  offered. — Stutsman  v.  Dee  Moines 
City  Ry.  Co.,  163  N.  W.  580. 

®s»82  (Iowa)  If  testimony  was  oompetent  and 

material  for  any  purpose,  there  was  no  error  in 
overruling  general  objection  thereto. — Stats- 
man  V.  Des  Moinee  (Sty  Ry.  Co.,  163  N.  W. 
580. 

^=^92  (Mich.)  Where  plaintiff  fully  cross-ex- 
amined defendant's  expert  witness  after  testi- 
mony was  received  without  objection  by  plain- 
tiff, refusal  to  strike  witness'  testimony  on  plain- 
tiff's motion  was  proper. — B.  F.  Goodrich  Rub- 
ber Co.  V.  Sewell  Cushion  Wheel  Co.,  163  N. 
W.  5. 

V.  ABOTTMEirrS  ATtD  COirDTTCT  OF 
OOTTHSEX.. 

®=9l08'/2  (Minn.)  In  action  for  injury  when 
struck  by  defendant's  automobUe,  there  was 
no  error  in  permitting  plaintiff's  counsel  l>efore 
the  jury  was  impaneled,  but  in  the  presence  of 
the  jurymen,  to  examine  defendant  as  to  wheth- 
er he  carried  liability  insurance.— Archer  v. 
Skahen,  163  N.  W.  784. 

®=»l  14  (Mich.)  Statement  by  counsel  in  arga- 
raent  of  an  undisputed  fact  is  not  objectionable. 
—Paul  V.  De  Carrie,  163  N.  W.  67. 

$=9 1 14  (Mich.)  In  action  against  railroad  for 
injuries  at  a  highway  crossing,  argument  of 
counsel  on  extent  of  injuries,  possible  remediea. 
negligence,  and  measure  of  damages,  held  ija- 
roper.— Daly  v.  Pere  Marquette  B.  Co.,  163  N. 


^ 


<S=»II4  (Neb.)  Under   Rot.    St  .1918,   |  7717, 

statement  of  plaintiff's  counsel  in  suit  against 
two  joint  tort-feasors  that  one  had  settled,  and 
terms  thereof,  was  prejudicial,  as  tending  to  ad- 
mit negligence  as  against  other  defendant. — 
Tankersley  v.  Ldncoln  Traction  Co.,  163  N.  W. 
850. 

€=>II5(1)  (Mich.;)  It  was  improper  for  counsel 
to  say  when  the  jury  returned  to  the  room  that 
the  opposing  counsel  had  asked  another  directed 
verdict,  and  that,  since  the  plaintiff  was  still  in 
the  room,  the  motion  must  have  been  denied. — 
Daly  V.  Pere  Marquette  B.  Co.,  163  N.  W.  883. 

^=>II9  (Mich.)  After  court  has  ruled  that 
plaintiff's  decedent  was  contributorily  negligent 
as  matter  of  law,  it  is  error  for  plaintiff's  coun- 
sel to  ai^ue  to  jury  question  of  contributory  neg- 
ligence.—Halloran  y.  Michigan  Ry.  Co.,  163  N. 
W.  1009. 

^=s>tl9  (N.D.)  In  trial  in  county  court,  it  was 
error  for  plaintiff's  attorney  to  state  to  jury 
that  defendant  bad  appealed  from  justice  court, 
and  had  made  all  the  costs  of  the  action. — Steen 
V.  Neva,  163  N.  W.  272. 

^s»l23  (Mich.)  In  assumpsit  by  trustee  in  bank- 
ruptcy sgainst  purchaser  of  goods  from  bank- 
rupts, argument  of  plaintiff's  attorney,  comment- 
ing on  failure  of  defendant's  attorney  to  put  de- 
fendant on  stand,  held  not  reversible  error, 
though  plaintiff  had  called  defendant  as  witness 
under  statute.— Buell  v.  Siderman,  103  N.  W. 
881. 


€=3 1 33(2)  (Mich.)  Ita  metiv*  for  injuries  ans- 
tained  in  automobile  collision,  plaintiff's  coun- 
sel's question  to  juror,  on  voir  dire,  whether  he 
represented  an  insurance  company,  was  not  re- 
versible error,  being  suffioienUy  cured  by  re- 
marks of  court— Snyder  v.  Mathison,  163  N.  W. 
104. 

®=»I33(6)  (Neb.)  Aggravated  miscondnct  ot 
counsel,  in  stating  prejudicial  facta  outside  of 
the  record  and  in  urging  a  disregard  of  the  law, 
require  reversal  of  judgment  for  his  client,  not- 
withstanding courts  reprimand  and  direction 
that  jury  base  their  findings  oa  evidence  and  in- 
structions.- Hansen  r.  Mallett,  163  N.  W.  145. 

VX.  TAKING  CASE  OR  QDZBTIOX 
FROM  jrURT. 

(A)  ttneBtloM  of  Iiie-w  or  of  IPaet  ta  Gea- 
entl. 

«=>I39(1)  (Minn.)  The  trial  judge  will  not  be 
required  to  submit  a  case  to  the  jury  if  but 
one  verdict  could  be  allowed  to  stand. — Baxter 
V.  Brandenburg,  16S  N.  W.  516. 
<S=»I40(1)  (Mich.)  Though  portions  of  witness* 
testimony  were  inconsistent  with  one  of  bis  an- 
swers, jur^  must  determine  what  credit  should 
be  given  his  testimony. — B.  F.  Goodrich  Rubber 
Co.  V.  SeweU  Cushion  Wheel  Co.,  163  N.  W.  5. 
^=>I42  (Wis.)  If  there  is  any  credible  evidence 
from  which  rea/sonable  inferences  may  be  drawn 
in  support  of  the  daim  of  either  party,  the 
court  cannot  deddethe  controversy  as  a  matter 
of  law. — Reul  V.  Wiaconsin  Northwestarn  By. 
Co.,  163  N.  W.  189. 

(D)  Dlreotioa  of  Terdlet. 

«9>I69  (Neb.)  The  court  shoold  instmct  to  find 
for  defendant  when  evidence  is  not  sufilcient  to 
sustain  verdict  for  plaintiff. — ^Pdlock  v.  Pear- 
son, 163N.W.  829. 

^=>I73  (Iowa)  In  an  action  for  negligence 
against  an  insurance  company  for  failing  to  is- 
sue an  accident  policy,  it  was  not  error  to  di- 
rect a  verdibt  for  defendanit  at  the  close  of  all 
the  evidence,  although  such  motion  had  been 
overruled  at  the  close  of  plaintifTs  testimony. 
— Glendyv.  National  travelers'  Benefit  Asa'n, 
163  N.  W.  StSZ. 

®=»I77  (Iowa)  While  as  a  general  rule,  where 
both  parties  move  for  direct^  verdict,  it  is  not 
true  that  questions  become  mixed  questions  of 
law  and  fact  for  the  court  evidence  held  to 
warrant  the  court  in  disposing  of  the  case  after 
such  motions  without  jury. — Murray  v.  Brother- 
hood of  Amarioan  Teomen,  163  N.  W.  421. 

Vn.   IKSTRUCTTONS  TO  jrURT. 

(A)   Province  ttt  Conrt  «!><  Jnrjr  m   Oea- 
eral. 

<8=>I9I(3)  (Minn.)  In  subcontractor'a  action  to 
recover  for  excavation  work,  statement  in  charge 
as  to  amount  of  overhaul  held,  in  absence  of  ex- 
ception at  time,  to  be  merely  statement  of  plain- 
tiff's claim,  and  not  direc^on  to  jury. — ^Dawson 
v.  Northwestern  Const  Co.,  168  N.  W.  772. 
®=»20l  (Mich.)  Statement  in  Instructions  of 
testimony  of  disagreeing  witnesses  with  caution- 
ary advice  not  calculated  to  exalt  the  contentioQ 
of  either  party  is  not  objectionable.— Paul  v. 
De  Carrie,  163  N.  W.  67. 

(B)  Veeeasltr  and  Saltjeet-Matter. 

9=9207  (Neb.)  Where  it  is  necessary  to  use 
photographs  of  place  of  accident  taken  two  years 
thereafter,  and  after  material  changes,  court 
should  insure  defendant  a  fair  trial  by  chaining 
as  to  extent  of  their  use.— Tanker^ey  v.  Lin- 
coln Traction  Co.,  163  N.  W.  850. 

(O)   Form,   Re«alsl«ea,   an*  Svflleleaer. 

®=3234(7)  (Mich.)  In  pxoceeding  to  establish 
claim  against  estate  of  decedent  instructimi  de- 
fining burden  of  proof,  token  in  coonection  with 
other  language  used,  held  QOt  to  reqaire  greater 
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degree  of  evidence  than  prepottderance  in  favor 
of  claimant,  and  was  not  error. — Hampton  ▼. 
Van  Neat's  Estate,  163  N.  W.  88. 

®=>24l  (Iowa)  It  i8  not  safe  for  trial  courts 
to  instruct  in  tbe  language  of  opinions  or  to 
adopt  iostructiona  appearing  therein,  as  in- 
structions are  approved  only  with  reference  to 
exceptions  urged.— Llddle  v.  Salter,  1^  N.  W. 
447. 

4=>243  (Mich.)  Wbare  court  correctly  charged 
that  one  furnishing  plans  for  a  building^  was 
an  independent  contractor,  it  was  inconsistent 
to  charge  that  owner  should  furnish  correct 
plans.— Bayne  v.  Everham,  163  N.  W.  1002. 
^=3244(2)  (Iowa)  It  ia  undesirable  practice  for 
trial  court  to  select  one  or  few  matters  of  eT- 
idence  for  special  reference  in  charge.— Anfen- 
son  V.  Banks,  163  N.  W.  608. 
9=3244(2)  (Mich.)  In  trover  fot  cattle  distrain- 
ed, charge,  considered  as  whole,  held  not  er- 
roneous, as  giving  ondne  prominence  to  testi- 
mony oi  defendant's  wife,  without  .calling  atten- 
tion to  fact  that  contradictory  teatimony  ol 
plaintiff's  hired  man  was  corroborated.— Spiegel 
v.  Straw,  163  N.  W.  4. 

9S9244(3)  (Mich.)  An  instruction  in  a  will  con- 
test that,  if  testatrix  made  a  contract  mentioned 
in  will,  such  fact  tended  to  support  will,  held 
not  reversible  error  becanse  commentiBg  on  im- 
portance of  part  of  evidence. — In  re  Warring's 
Estate,  163  K  W.  50. 

(D)  AppIteabUltr   to  Plesdlnar*   and  KtI- 
denee. 

4=3251(2)  (Iowa)  In  real  estate  broker's  action 
for  commissions,  entire  charge  held  to_  suffi- 
ciently instruct  jury  that  a  counterclaim,  to 
which  plaintiff  made  no  defense,  based  upon  a 
promissory  note  executed  by  plaintiff,  was  ad- 
mitted in  pleadings.— Johnson  v.  Buckley,  183 
N.  W.  342. 

«=»25l(8)  (Neb.)  Where  petition  in  employe's 
action  for  injury  alleged  fiicts  amounting  to  ac- 
tionable negligence  in  one  particular,  instruction 
to  find  against  employer  If  he  was  guilty  of  any 
act  of  numerous  acts  of  nM;ligence  was  errone- 
ous.—Shick  v.  Johnson,  163  N.  W.  300. 

Charge  ia  employe's  action  for  injary.  deeciib- 
ing  alleged  acts  of  emidoyer  not  counted  upon 
as  negligence  justifying  a  recovery,  bo  that  jury 
on  proof  thereof  might  infer  that  they  ^ould 
find  against  employer,  was  erroneoua.— Id. 

(B)  Reqaeata   or   Prayers. 

«=3255(1)  (N.D.)  Error  cannot  be  assigned  for 
failure  to  give  instrujtions  not  requested.— 
Ruddick  ▼.  Bndianan,  163  N.  W.  720. 
4b»26I  (Iowa)  There  was  no  error  in  refus- 
ing requested  instruction  which  by  indirection 
attempted  to  impeach  plaintiff's  moral  charac- 
ter, where  credibility  of  witness  had  not  been 
regularly  attacked. — Stutsman  v.  Des  Moines 
Olty  By.  Ca,  163  N.  W.  B80. 

It  was  not  erroneous  to  refuse  a  requested 
instruction  which  apparently  withdrew  from  Ju- 
ly an  issue  not  suggested  by  record. — Id. 

(O)  Conatrnatloa  aad  OpenUton. 

9=9295(1)  (Mich.)  In  action  against  saloon 
keeper  and  surety  for  damages  to  plaintiff  when 
ber  husband,  to  whom  saloon  keeper  had  been 
forbidden  to  sell,  fell  into  hot  pond  and  suffer- 
ed bums  from  which  he  died,  charge,  taken  as 
entirety,  held  not  such  that  jury  was  misled  into 
awarding  plaintiff  recovery  though  her  husband 
was  not  intoxicated  when  he  feU.^Holtaui8t 
V.  (yConnell,  168  N.  W.  B8. 

vm.  onsTODT.  oohduct.  ahu  be- 

UBEBATIONS  OF  JTUKT. 

9=»305  (Mich.)  Where  affidavits  on  motion  for 
new  trial  were  conflicting,  evidence  ftcW  to  sus- 
tain finding  that  presence  of  sheriff  in  jury  room 


was  within  Hne  of  hfa  dutlea  and'  was  required 
under  the  drcumetancee,  and  that  he  violated 
no  part  of  spirit  of  his  oath.— -Hampton  v.  Van 
Nest'a  Estate,  163  N.  W.  88. 

Court  should  not  countenance  or  tolerate  any 
act  or  conduct  l^  court  officers,  that  might  in- 
fluence conduct  of  any  member  ot  jury  in  favor 
of  either  party. — Id. 

9c=>3l4(l)  (Mi(^.)  Statement  to  jury  on  ftiilure 
to  agree  held  not  improper  as  coercing  a  ver- 
dict.— Holtqnist  v.  O'Connell,  163  N.  W.  58. 
4=3315  (Minn.)  Where  plaintiff,  if  entitled  to 
anything,  was  entitled  to  10  per  cent,  of  selling 
price  of  land,  amounting  to  fl,2S0,  and  jury 
returned  verdict  for  $6'X>,  defendant  can  assail 
the  verdict. — Alden  'v.  Sacramento  Suburban 
Fruit  Lands  Co.,  163  N.  W.  133. 

IX.   VEBBICT. 
(A)   General   Vevdlot. 

«3>324  (Minn.)  Under  Gen.  St.  1913,  {  7812, 
relating  to  the  reception  and  entry  of  verdict, 
where  a  sealed  verdict,  instructed  by  consent 
of  counsel  was  returned  to  the  clerk  and  there- 
after opened  by  court  in  jury's  absence  and 
recorded    tbe    proceeding    was     irregular    and 

f round  for  a  new  trial. — Klemmer  v.  Biersdorf, 
63  N.  W.  527. 
€=3337  (Neb.)  In  an  action  for  damages  for 
fraud  inducing  plaintiff's  purchase  of  all  of  the 
stock  of  an  oil  company,  verdict  for  plaintiff  ia 
a  certain  amount  held  not  responsive  to  the  law 
as  given  in  the  court's  instructions. — King  v. 
Day,  163  N.  W.  150. 

9=a94S  (Mich.)  That  a  verdict  was  received  by 
the  clerk  of  the  court  in  the  absence  of  the 
presidin|;  judge  was  a  mere  irregularity  in  prac- 
tice, which  was  waived,  where  counsel  had  con- 
sented during  the  trial  that  tbe  verdict  should  be 
so  received.— Miller  v.  Toung,  163  N.,  W.  27. 

TRIAL  DE  NOVO. 

See  Appeal  and  Error,  «s»885. 

TROVER  AND  CONVERSION. 

See  Chattel  Mortgages,  9=p170. 

n.   ACTIONS. 

(C)  Evidence. 

9=340(1)  (Mich.)  Evidenoe  in. an  action  for  con- 
version of  sheep,  which  defendant  let  out  and 
looked  after  for  plaintiff  for  several  years,  held 
to  sustain  a  verdict  for  plaintiff. — Miller  v. 
Toung,  163  N.  W.  27. 

(B)  Trial,  Jndannent,  and  Review. 

9=367  (Mich.)  Under  the  evidence  in  an  actios 
for  conversion  of  sheep,  held  not  error  to  in- 
struct that,  if  defendant  let  out  his  own  sheep 
to  a  third  person  instead  of  plaintiff's,  but  in 
her  interest,  as  and  for  her  flock,  she  would  be 
entitled  to  recover. — Miller  v;  xoung,  163  N. 
W.  27. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Evidence,  9=>278;   Wilh,  «E90t. 

I.   CKEATIOir,  EXMTEyCE.  AITS  VA- 

TJSyCtY. 

(A)  Bxprese    Tmsta. 

®=»44(1)  (Mich.)  In  suit  by  relatives  of  dece- 
dent claiming  under  his  dead  of  trust,  evidence 
held  to  show  that  decedent  was  competent  to 
make  and  that  he  intelligently  did  make  instru- 
ments in  question. — Wilcox  v.  Hubbell,  163  N. 
W.  497. 
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(B)  BesnltlnK  -  Tr iistB.  . 
«sa86  (S.D.)  The  presumption  of  resulting 
tmet  where  transfer  of  realty  is  made  to  one 
upon  payment  of  the  consideration  by  another, 
declared  by  Oiv.  Code,  i  303,  is  not  a  concla 
sive  legal  presumption,  but  rebuttable.— Buck- 
nell  V.  Johnson,  163  N.  W.  683. 

Where  consideration  is  paid  by  husband  and 
by  his  direction  title  to  the  land  is  vested,  in 
wife,  he  has  the  burden  of  clearly  showing  that 
he  intended  merely  to  create  a  trust  in  her  and 
not  to  provide  for  her  comfort  and  support; 
-Id. 

^=989(1)  (Iowa)  In  suit  by  daughter  to  recover 
proceeds  of  land  alleged  to  have  been  conveyed 
to  her  mother  in  trust  in  settlement  of  bastardy 
proceeding  against  H.,  held,  under  evidence,  that 
settlement  was'  in  bastardy  proceedings,  and  not 
of  any  claim  that  the  mother  had  against  H., 
and  created  trust,  entitling  daughter  to  recover. 
— Ludden  v.  Butters,  163  N.  W.  227. 
.^=989(1)  (S.D.)  In  action  by  widower  to  estab- 
lish a  resulting  trust  against  bis  wife's  heirs,  in 
land  taken  in  her  name,  evidence  held  insuf- 
ficient to  warrant  recovery.— Bucknell  v.  John- 
son, 163  N.  W.  683. 

IZ.  CONSTRirCTXON    AMD    OPERA- 
TION. 
(A)  la  Oenentl. 

'4=9(12  (Mich.)  Court  should  carry  into  effect 
intention  of  settlor  of  a  trust,  iif  it  can  be 
done  without  violence  to  established  rules. — 
Wilcox  V.  Hubbell,  163  N.  W.  497. 

VIX.   ESTABUSHMENT    AND    BN- 
FOHOEMBNT  OF  TRUST. 


<A)  RIvkts  of  Ceatnl  doe  Trust  as  aaratasl 
Trastee. 

4=9343  (Iowa)  That  beneficiary  under  resulting 
trust  borrowed  from  trustee  part  of  proceeds 
trom  land  held  in  trust  did  not  estop  her  from 
recovering  balance.- Liudden  v.  Butters,  163  N. 
W.  227. 

Where  evidence  was  insufficient  to  overcome 
plaintiff  beneficiary's  denial  of  knowledge  of 
stipulations  in  divorce  suit  awarding  to  her 
mother  land  held  in  trust  by  the  mother  for 
plaintiff,  plaintiff  was  net  estopped  from  assert- 
ing her  rights  to  proceeds  derived  from  sale  of 
land.— Id. 

(B)  Rlarkt    to    FoIIo-w    Trust    Fropertr    or 
Proceeds  Thereof. 

4=»357(3)  (Neb.)  Trust  iproperty  conveyed  by 
trustee  ex  maleficio  to  his  prospective  wife  in 
consideration  of  marriage  cannot  be  followed  by 
the  cestui,  where  grantee  acquired  title  in  good 
faith  without  knowledge  or  notice  that  property 
was  purchased  with  trust  funds. — Johnson  v. 
Petersen,  163  N.  W.  868. 

TURNTABLE. 

See  Kegligence,  <&=926,  136. 

UNDERTAKINGS. 

See  Bonds. 

UNDU£  INFLUENCE. 

See  WilU.  (8=»166-106. 

•    ,      UNFAIR  COMPETITION. 

See  Contracts,  4=9ll6. 

UNITED  STATES. 

See  Citizens;   Indians;   Treaties. 

VACATION. 

See  Garnishment,  4=9l87. 


VAGRANCY. 

4=93  (Minn.)  Evidence  held  to  sustain  convie- 
tion  of  violation  of  vagrancy  ordinance,  in  that 
defendant  was  living  Idly,  without  lawful  em- 
ployment, and  wandering  about  the  streets, 
witii  no  place  of  abode,  and  without  giving  a 
good  account  of  his  conduct. — State  t.  Woods, 
163  N.  W.  6ia 

VARIANCL 

See  Pleading,  4=9388,  397. 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property;  Fraudulent  (Convey- 
ances, <S=>19d,  aOO;  Salea;  Specific  Perform- 
ance, 4=9l3.  , 

X.  KEQTnSITES  AND  VAXIDXTT  OF 

CONTRACT. 

4=>23  (Wis.)  Where  a  purchaser  retained  con- 
tract for  the  sale  of  land,  signed  by  vendor,  for 
months,  and  made  a  payment  and  made  no  objec- 
tion to  title,  and  based  refusal  to  perform  on 
false  representations,  there  was  a  sufficient  ac- 
ceptance and  adoption  of  contract. — Heins  ▼. 
Thompson  &  Flieth  Lamber  Co.,  168  N.  W.  173. 
4=933  (Minn.)  False  representations  that  a 
railway  company  had  agreed  to  extend'  a  line 
to  the  property,  and  that  it  was  practicable  to 
extend  the  city's  sewer  system  to  it,  inducing 
purchase  of  land,  were  representations  of  ma- 
terial matters  of  fact.— Er«mer  v.  Lewis,  168 
N.  W.  732. 

XI.  CONSTRUCTION    AND    OPERA- 

TION  OF   CONTRACT. 

4=954  (Minn.)  Where  one  sold  his  farm  and  re- 
ceived part  payment  and  executed  a  contract  of 
sale  and  the  purchaser  was  put  in  possession, 
be  acquired  an  equitable  title,  and  vendor  re- 
tained legal  title  as  security.— «hraiberg  t.  Haxi' 
son,  163  N.  W,  1032. 

ItX.  MODIFICATION   OR   RESCISSION 
OF  CONTRACT. 

(A)  By  Aarreemeat  of  Parties. 

4=>86  (Mich.)  Where  plaintiffs'  assignor  and 
defendants  contracted,  the  assignor  to  buy  and 
the  defendants  to  sell,  certain  realty,  with  pay- 
ments due  at  a  specified  time,  and  the  assignor 
failed  to  pay,  finally  consenting  that  the  prop- 
erty be  sold  to  another,  and  after  such'otho- 
sale  sought  to  establish  his  contractual  rights, 
he  must  be  held  to  have  abandoned  the  con- 
tract.—Lake  Brie  Land  Co.  v.  Cbilinski,  163 
N.  W.  929. 

IV.  FERFORMANCB     OF    CONTRACT. 
(A)  Title  and  Bstate  of  Veador. 

4=9 1 30(2)  (Mich.)  If  an  abstract  does  not  on 
its  face  show  a  merchantable  title,  and  it  re- 
quired parol  proof  to  establish  the  fact  that  the 
title  Is  a  merchantable  one,  a  contract  agree- 
ing to  furnish  an  abstract  showing  a  merchant- 
able title  is  not  complied  with. — Lake  E<rie  Land 
Co.  V.  Chilinski,  163  N.  W.  929. 
4=9)30(2)  (N.D.)  A  void  tax  deed  and  void 
judgment  do  not  make  a  perfect  title  to  land 
so  as  to  constitute  merchantable  title  and  en- 
title vendor  to  recover  balance  due  on  contract 
of  sale.- Philbrick  v.  McPonald,  168  N.  W. 
538. 

4s»l33  (Mich.)  A  contract  by  wMdi  one  party 
agreed  to  furnish  an  abstract  showing  clear 
title  to  the  land  involved  is  not  complied  with 
by  furnishing  a  clear  title  by  prescription,  or  a 
title  not  established  of  record,  or  one  wbidi 
rests  In  paroL— Ogooshevits  v.  Arnold,  168  M. 
W.  946. 
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V.  BIGHTS  AXD  UABIUTIBa  OF 

PARTIES. 

(A)  A«  to  Bach  Other. 

9=>207  (Minn.)  A  purcbaser  who  has  affirmed 
a  contract  of  sale  hag  the  right  to  transfer  his 
interest  in  the  land.— Humphrey  t.  weverg,  163 
N.  W.  737. 

(B)   As  to  Third  PevDona  In  0*»er»l. 

«=»2I3(1)  (Mich.)  One  who  extends  credit  on 
strength  of  record  title  Is  chargeable  with  no- 
tice of  rij^ts  of  one  who  at  the  time  is  in  open, 
uninterrapted,  and  exclusive  possession  as  con- 
tract purchaser,  managing  and  controlling  it 
under  claim  of  ownerwhip.— Atkinson  v.  Akin, 
163  N.  W.  1024. 

(O  Boa»  Fide  PorchMera. 
4s»227  (Mich.)  Actual  purchaser,  having  read 
contract  to  sell  to  another,  held  not  an  innocent 
purchaser,  but  to  have  acquired  only  what 
rights  the  yendor  had.— Lake  Erie  Land  Co.  t. 
Ghllinski,  163  N.  W.  929. 

4=»233  (Minn.)  Under  Recording  Act,  an  as- 
signment of  subsequent  purchasers  equitable  ti- 
tle to  a  bona  fide  purchaser  was  protected 
against  such  subsequent  purchaser's  earlier  ex- 
ecuted, but  later  recorded,  contract,  pledging 
tend  for  payment  due  original  vendor. — Sbrai- 
berg  V.  Hanson,  163  N.  W.  1032. 
«s»239(9)  (N.D.)  Where  husband  mortgages 
homestead  without  wife's  joinder,  and  another 
.person  fraudulently  signs  her  name,  and  her 
purported  acknowledgmeat  is  fraud,  such  mort- 

f-age  is  invalid,  and  not  lien,  even  in  bands  of 
nnocent  purchaser,— Tusko  v.  Studt,  163  N.  W. 
1066. 

4=s242  (Minn.)  In  action  for  8i>eciflc  perform- 
ance of  contract  to  sell  realty,  the  burden  of 
proving  that  plaintift  was  a  bona  fide  purchaser 
within  the  Recording  Act,  and  not  affected  by 
a  previous  unrecorded  instrument,  was  upon 
him.— Shraiberg  v.  Hanson,  163  N.  W.  1032. 

«=>244  (Minn.)  Slvidence  held  not  to  sustain  a 
finding  that  plaintiff,  suing  for  specific  per- 
formance of  a  contract  for  sale  of  realty,  was  a 
bona  fide  purchaser  within  the  Recording  Act. — 
Shraiberg  v.  Hanson,  163  N.  W.  1032. 

Vn.  SEMEBIES  OF  F1JBOHASER. 
(A)  ReeoTerr  of  Piarehaae  Honor  Paid. 

^=3341(1)  (Minn.)  Where  rescission  of  contract 
to  purchase  land  was  seasonably  made,  the  right 
to  recover  money  paid  under  the  contract  was 
complete  and  the  doctrine  of  laches  had  no  ap- 
plication.—Kremer  V.  Lewis,  168  N.  W.  732. 
^=»34l(l^)  (Minn.)  In  purchaser's  action, 
baaed  on  rescission  of  contract  for  fraud,  to  re- 
cover money  paid  on  the  purchase  price,  where 
the  president  of  defendant's  selling  agency  re- 
ceiveid  the  money  and  paid  it  over  to  the  ven- 
dor, all  parties  were  liable. — Kremer  v.  L«wis, 
163  N,  W.  732. 

^=»34l(3)  (Minn.)  In  purchaser's  action  to  re- 
cover purchase  price,  based  on  rescission  of  the 
contract,  evidence  held  to  show  that  upon  dis- 
covery of  the  falsity  of  the  representations  he 
had  rescinded  the  contract  in  toto.— Kremer  v. 
Lewis,  163  N.  W.  732. 

*=»34l(6)  (Minn.)  In  action  by  purchaser  after 
rescission  of  contract  for  vendors  fraud,  to  re- 
cover money  paid  on  the  purchase  price,  ^100 
thereof  paid  by  another  to  be  credited  on  pur- 
chaser's payment  and  taxes  paid  by  purchaser 
before  discovering  the  fraud  were  properly  in- 
cluded in  the  recovery.^— Kremer  v.  Lewis,  163 
N.  W.  732. 

(B)   Action*    for    Breach    of    Contrnct. 

.^»35l(l)  (Neb.)  In  action  for  breach  of  a  con- 1 
tract  to  convey  land,  the  recovery  of  the  amount  1 


paid  upon  the  contract  is  a  proper  element  of 
damages.— Cunningham  v.  Lamb,  163  N.  W.  149. 

VENUE 

See  Bastards,  «=93d;    Partnership,  «s»195. 

L  NATXratE  OB  SinSJECT  OF  ACTION. 

4»I4  (Iowa)  Under  Code,  I  3600,  in  action 
for  purchase  price  of  a  tbrewing  machine,  suit 
was  properly  brought  in  the  county  where  the 
sale  was  made  by  defendant's  travsliiig  agent. 
— Kabrick  v.  J.  I.  Case  Threshing  Mach.  Co., 
183  N.  W.  368. 

VERDICT. 

See  Appeal  and  Error,  «a»930, 1001-1004, 1068, 
1070;  New  Trial,  <85»67,  66;  Trial.  «=»824- 
337. 

VESTED  REMAINDERS. 

Sm  Wilis,  «a^9. 

VETERINARIAN. 

See  Physicians  and  Surgeons,  ff^9ff, 

VICE  PRINCIPALS. 

See  Master  and  Servant,  «s>177,  192. 

VIEWERS. 

See  Drains,  «=s>32. 


See  Elections. 


See  Indians. 


VOTERS. 
VOTING. 
WAIVER. 


See  Appeal  and  Error,  «a>]S4,  1018;  Appear- 
ance; Cattieta,  «S31C8;  BBtoppel;  Fixtures, 
<S=3>33;  Fraud,  i3=335;  Garnishment,  «S3»S4; 
Indictment  and  Information,  9=>198;  Wit- 
nesses, 4=»219. 

WARDEN. 

See  Priaona,  «C98l 

WARDS. 

See  Ooardian  and  Ward. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Municipal  Orporations,  4s»8S4; 
Navigable  Waters. 

n.  NATUBAIi   WATEB   OOUBSES. 
(D)  DlTeralom. 

^a>85  (Iowa)  The  oontinned  diversion  of  a  nat- 
ural water  course  on  plaintiff's  land  may  be  en- 
Joined.— Durst  V.  PntFett,  168  N.  W.  2<)1. 
®=>87  (Iowa)  E^vidence  held  insufficient  to  sus- 
tain- a  finding  that  overflows  and  diversions  of  a 
natural  water  course  on  plaintiff's  land  were 
caused  by  stones  placed  by  defecdant  in  stream's 
bed  to  facilitate  crossing  it  instead  of  by  wash- 
ings and  overflows  from  surrounding  country, — 
Durst  y.  Pnffott,  168  N.  W.  20L 

m.  STJBTEBBANEAM  AND  PEBCO- 
I.ATINO   WATEBS. 

9=9 101  (Mich.)  The  right  of  a  landowner  to 
take  therefrom  percolating  water  is  qualified  by 
the  rule  of  reasonable  user,  that  he  may  not 
divert  it  to  use  elsewhere  to  the  injury  of  other 
landowners  in  their  right  of  reasonable  use  of 
percolating  waters  in  their  lands. — Schenk  v. 
City  of  Ann  Arbor,  163  N.  W.  109. 
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V.  BITRFACE  WATERS. 

«=»II9(3)  (N.D.)  Under  laws  of  Canada  and 
North  Dakota  upper  riparian  owners  may  use 
natural  drainway  for  disposal  of  surface  wa- 
ters, and  lower  riparian  owners  cannot  obstmct 
flow  to  detriment  of  upper  or  sunerior  lands. 
— MeHenry  County  ▼.  Brady.  168  N.  W.  640. 


See  Highways. 


WAYS. 


WEAPONS. 


4=»l7f4)  (Iowa)  In  prosecution  for  carrying 
concealed  weapons,  evidence  of  elerli  from 
wbom    revolver    was    purchased    that    accused 

g laced  it  in  his  coat  pocket  where  it  could  not 
e  seen,  and  that  of  another  witness  who  stat- 
ed he  watched  accused,  bnt  did  not  see  revolver 
until  after  it  was  fired,  sustains  conviction  for 
carrying  concealed  weapons. — State  v.  Powers, 
163  N.  W.  402. 

<=3|7(8)  (Iowa)  Sentence  for  carrying  conceal- 
ed weapons  for  'not  exceeding  2  years  should 
be  reduced  to  30  days  in  county  jail  where 
accused  was  18  years  of  age,  and  conrt  ap- 
parently imposed  extreme  sentence  because  con- 
cealed revolver  was  discharged,  killing  by- 
stander.—State  V.  Powers,  163  N.  W.  402. 


WEEDS. 


See  Fraud,  «=»!!. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Descent  and  Distribution;    Executors  and 
Administrators;    Trial  €p>244;    Trusts. 

I.  If  ATTTKB  AND  EXTEKTOF  TESTA' 
MEHTABT  POWER. 

4=3 11  (Mich.)  That  law  provides  a  manner  of 
distribution  and  descent  does  not  preclude,  ex- 
cept as  to  wife,  willing  of  entire  property  to 
strangers.— In  re  Blodgett's  Estate,  163  N.  W. 
907. 

n.   TESTAMENTARY  OAPAOITT. 

<»s»52(l)  (Mich.)  ITndlsr  Pab.  Acts  1015,  No. 
814,  c.  17,  S  58,  the  burden  of  proof  to  show 
mental  incompetency  of  testator  is  upon  the 
contestant.— Soule  v.  Henry,  163  N.  W.  944. 
«=E>53(2)  (TowB)  Evidence  that  testatrix  was 
hysterical  and  an  epileptic,  and  that  while  hys- 
teria is  a  disease  of  nerves,  epilepsy  is  a  dis- 
ease of  brain,  and  being  afflicted  with  either  did 
not  necessarily  indicate  inability  to  transact 
business,  heli  proper  to  be  considered  by  Jury 
on  issue  of  mental  unsoundness  of  testatrix  in 
connection  with  evidence  of  many  witneosen 
who  recited  incidents  and  expressed  the  opin- 
ion that  she  was  not  of  sound  mind.— Liddle  r. 
Salter,  163  N.  W.  447. 

4&s>53(9)  (Iowa)  Term*  of  will  are  to  be  oonsid- 
«ted  with  other  evidence  on  issue  of  mental  un- 
soundness of  testatrix.- Liddle  v,  Salter,  163 
N.  W.  447. 

«3355(1)  (Wis.)  In  a  will  contest,  evidence  h*ld 
to  support  finding  that  testatrix  was  of  testa- 
mentary capacity.— Enright  v.  Griffith,  163  N. 
W.  138. 

IV.  REQUISITES   AND  VAUBITT. 

<A)  Ratnve  and  Basentl*!*  o<  TeatanoBMl- 
rr   DlapoaltloiM. 

9s»8l  (Iowa)  A  will  may  be  valid  even  though 
the  disposition  of  property  be  unfairly  made 
or  with  interposition  of  others  or  not  in  ac- 
cord with  previously  expressed  or  implied  inten- 
tions of  testatrix.- Liddle  v.  Salter,  163  M.  W. 
447. 


«=99l  (Mich.)  Trttst  instrument  declaring  two 
trusts,  second  not  to  take  effect  in  possession 
and  enjoyment  until  settlor's  death,  held  not 
invalid  as  testamentary  dispositioD,  though 
power  of  revocation  was  reserved. — Wilcox  v. 
Hubbell,  163  N.  W.  497. 

(C)   Rzeentlon. 

€=*)lll(5)  (Wis.)  In  Tlew  of  St.  1916,  i  2282. 
Kgnlating  execution  of  wills  and  the  presump- 
tion of  regularity.  Keld  that,  where  signatures 
of  testator  and  witneasea  are  part  of  one  con- 
tinuous transaction,  mere  order  of  affixing  the 
signature  of  testator  is  not  essential  to  validity 
of  will.^Enright  v.  Griffith,  163  N.  W.  138. 
^=>  1 20  (Wis.)  It  is  not  essential  that  witneaaes 
to  will  sign  at  request  of  testatrix,  but  either 
an  implied  request  or  an  assent  to  the  sign- 
ing  is  sufficienL— Enright  v.  Griffith,  163  N.  W. 

«s»l2l  (WiB.)  A  formal  attestation  certificate 
or  daoae  is  not  essential  to  the  validity  of  a 
will  as  neither  is  required  by  the  statute. — ^En- 
right  V.  Griffith,  163  N.  W.  18a 

(F)   HIatakc,  Dndne  lallaeaee,  and  Frnnd. 

®=>I55(1)  (Mich.)  Influence  to  vitiate  a  will 
must  amount  to  force  and  coercion,  destroying 
testator's  free  agency,  and  the  will  must  be 
procured  by  such  influence,  but  the  influence 
need  not  be  physical  force,  constraint,  or  coer- 
cion, though  it  may  consiist  of  fraud,  artifice, 
or  canning  or  excessive  kindness.— Sonie  t. 
Henry,  163  N.  W.  944. 

«=3l63(2)  (Iowa)  That  fiduciary  relation  exist- 
ed between  a  testatrix  and  beneficiary  does  not 
raise  a  presumption  of  undue  influence  on  the 
part  of  the  beneficiary  in  procnring  will.— Lid- 
dle T.  Salter,  163  N.  W.  447. 
9=3 1 64(1)  (Iowa)  Statemento  of  benefidat; 
made  in  presence  of  testatrix  prior  to  execu- 
tion of  win  or  shortly  thereafter,  tending  to 
show  her  dominance  over  or  to  persuade  testa- 
trix with  reference  to  disposition  of  her  prop- 
erty, were  admissible  as  bearing  directly  on  is- 
sue of  undue  influence,  and  were  not  merely 
declarations  or  admissions  of  a  devisee.— Liddte 
V.  Salter,  168  N.  W.  447. 

Testimony  as  to  statement  made  by  testa- 
trix's attorney  to  her  in  presence  of  witness,  a 
brother  of  testatrix,  and  another  beneficiary,  to 
effect  that  he  would  serve  an  injunction  against 
the  witness  to  keep  him  away  from  the  testa- 
trix even  if  speaking  impliedly  for  the  testatrix, 
held  admissible  to  prove  her  feding  toward 
witness. — ^Id. 

Unfair  disposition  of  proi>erty,  or  interposi- 
tion of  others,  or  that  will  was  not  in  accord 
with  previously  expressed  or  implied  intentions 
of  testator  or  their  converse,  may  be  shown  as 
bearing  on  issue  of  undue  influence,  but  seldom 
are  essential  to  a  finding  either  way  on  Issue. 

9=>I66(1)  (Wjs.)  In  a  will  contest,  evidence 
held  to  support  finding  that  testatrix  did  not 
act  under  undue  Influence  in  executing  the  will. 
-Enright  v.  Griffith,  163  N.  W.  138. 

T.  PROBATE.   ESTABMSHMENT. 

AND  ANNm.KENT. 

<H)  BiTidenea. 

«=9290  (Mich.)  Where  will  is  executed  in  dmdl- 
cate,  destruction  of  one  copy  by  testator  raises 
rebuttable  presumption  of  intent  to  revoke. 
-In  re  Walsh's  Estate.  163  N.  W.  70. 

a)  H«»«lnr  •>  Tvial. 

ds»3l6(2)  (Iowa)  Evidence  of  mental  nnsound-. 
nees  of  the  testatrix  held  to  make  a  case  for  the 
jury.^Liddle  v.  Salter,  163  N.  W.  447. 
«=>3ie(3)  (Iowa)  Evidence  held  to  justify  sub- 
mission of  issue  of  undue  influence  on  part  of  a 
beneficiary  in  procuring  will  to  jury.— Liddle  V. 
Salter,  lefe  N.  W.  447. 
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«=33I7  (Io«a)  It  i9  to  be  prefenvd  tt«t  na  is- 
sue unsupported  by  Buffident  evidence  be  with- 
drawn by  the  trial  court,  and  that  a  findintc  be 
not  exacted  tber«on.— laddie  v.  Salter,  193  N. 
W.  447. 

<S=>3I8(1)  (Iowa)  Where  giTen  interrogatories 
submit  issues  in  case,  and  are  such  that  court 
mixbt  have  submitted  witboot  suggestion  from 
either  side,  it  is  not  necessary  for  the  court  to 
exhibit  them  to  counsel,  although  they  were 
sugeested  by  requested  interrogatories  unless 
preiudioe  resulted.— Liddle  v.  Saftet,  163  N.  W. 


W 


^s>324(4)  (Micb.)  Evidence  held  to  make  qu«a- 
tion  for  jury  whether  testator  by  destruction 
of  one  of  duplicate  wills  intended  revocation. — 
In  re  Walsh's  Estote,  163  N.  W.  70. 
^s>330(l)  (Iowa)  Instruction  on  mental  capac- 
ity held  confu;sing  and  inaccurate.— Liddle  v. 
Salter,  163  N.  W.  447. 

^=>330(1)  (Mich.)  An  instruction  that  evidence 
regarding  a  contract  made  by  testatrix  should 
be  considered  only  upon  questions  of  mental 
capacity  and  undue  influence,  and  that  validity 
of  contract  was  not  involved,  held  not  erroneous. 
—In  re  Warring's  Estat^  163  N.  W.  60. 

An  instruction  that  vaUdi^  of  ft  gUt  by  tee- 
tatrix  during  her  life  to 'ft  daughter  ia  not  in- 
volved Aeld  proper. — Id. 

«3>33l(^  (Mich.)  Instruction  that,  if  a  dupli- 
cate copy  was  destroyed  before  testator  handed 
another  copy  to  executrix,  there  can  be  no  con- 
clusive presumption  that  he  destroyed  duplicate 
wiUi  intent  to  revoke,  is  not  enoneoua.'— In  te 
Walsh's  Estate,  163  N.  W.  70. 

(K)  Review. 

®=>400  (Iowa)  In  reviewing  sufficiency  of  evi- 
dence of  mental  unsoundness  to  take  case  to 
jury  appellate  court  need  not  ascertain  condi- 
tion ot  human  mind  at  a  spccifled  time,  but  is 
only  required  to  say  whether  there  was  showing 
to  carry  such  issue  to  jury,  and,  having  done 
so,  need  not  review  evidence  adduced  b^  pro- 
ponents or  express  its  view  as  to  merits  of 
case.— Liddle  v.  Salter,  183  N.  W.  447. 

In  view  of  Code,  §  4604,  where  a  witness  tes- 
tified that  be  visited  testatrix  and  met  there 
one  of  beaefieisries  and  attorney  who  prepared 
will,  error  in  allowing  question  "without  relat- 
ing any  transaction  between  yourself  and  [tes- 
tatrix] state  what  was  said  either  by  [the  oth- 
er beneficiary]  or  [the  attorney]  or  yourself," 
although  there  was  no  showing  that  the  wit- 
ness bad  not  participated  in  conversation,  was 
without  prejudice  where  answer  disclosed  that 
•11  said  was  to  testatrix  by  attorney  who  was 
not  beneficiary. — ^Id. 

Giving  of  a  confusing  instnictimi  held  not 
prejudicial  error. — Id. 

(V)  Fees  and  Costs. 

«=>404  (Wis.)  In  a  wilt  contest,  St  1915,  {§ 
4041a  or  4041b,  held  not  to  require  allowance 
of. costs  to  guardian  ad  litem  c^  some  of  con- 
testants.—Enright  v.  Griffith,  163  N.  W.  138. 
<S=»405  (Wis.)  In  a  wiU  contest,  St  1916,  M 
4041a  or  404lb,  held  not  to  require  that  guard- 
ian ad  litem  be  burdened  with  costs  notwith- 
standing failure  of  contestants'  aimeal.— Ea- 
rigjit  V.  Griffith,  163  N.  W.  138. 

VL   CONSTRUOTIOK. 
(A)   Geaeral  Rnlea. 

«s»439  (Mich.)  Intent  of  testator  must  govern 
unless  it  contravenes  fixed  rules  of  law. — In  re 
Blodgett's  Estate,  163  N.  W.  907. 

If  intent  of  testator  is  expressed  in  dear, 
unambig[aou8  language,  there  is  no  occasion  for 
application  of  technical  rules  of  construction. 
—Id. 

If  intent  of  testator  is  obscure,  resort  must 
be  had  to  weU-underatood  rules  applicable  to 
constructicm  of  wills. — Id. 


«s>450  (Mich.)  That  oeutraetion  must  be  in- 
dulged in  which  gives  force  and  validity  to  all 
parts  and  all  expressions  in  wUL— In  re  Blod- 
gett's Estate,  163  N.  W.  907. 
<S=3489(2)  (Neb.)  Bequest  of  "our  land"  to  wife 
for  life  and  on  her  death  for  distribution  be- 
tween "oar  heirs,"  where  there  were  no  children 
to  whom  such  words  could  apply,  presented  an 
ambiguity  i>ermittiug  parol  evidence  to  ascertain 
its  meaning.— I>Qiu  v.  ElUott,  163  N.  W.  333. 

(B)    DeslvMtion   o<   Devtsees,   and   I,«ar<i- 
t«»m  and  Their  ReapeetlTe  Shares. 

^=9524(2)  (Mich.)  Under  will  giving  life  estate 
in  land  to  wife  and  providing  that  after  her 
death  it  should  go  to  nis  children  "or  the  sur- 
vivors of  them  living  at  that  tlm«,"  testator 
predeceasing  wife,  held,  children  only  who  sur> 
Vive  wife  were  entitled  to  land. — In  re  Blod- 
gett's Estate.  168  N.  W.  907. 
<S=i>524(2)  (Minn.)  Where  gift  is  made  by  will 
to  class  and  immediate  distribution  is  contem- 
plated, persons  constituting  class  are  determined 
as  of  death  of  testator.— In  re  Savela's  Estate, 
163  N.  W.  1029. 

€t=3524(6)  (Minn.)  Where  beqnest  to  class  is 
contingent  those  constituting  dass  are  not  de- 
termined as  of  time  earlier  Aan  vesting  of  e»- 
tete.— In  re  SaveU's  Estate,  163  N.  W.  1029. 

Upon  gift  to  dass,  postponing  right  to  enjoy- 
ment beyond  tim^  that  it  vests  in  right  and  until 
determination  of  preceding  estate,  members  en- 
titled to  take  are  determined  when  gift  to  class 
vests  in  enjoyment — Id. 

<S=>53I(2)  (Neb.)  Where  testator  gave  life  es- 
tate to  wife  with  remainder  to  "our  heirs"  ac- 
cording to  law,  and  there  were  no  children  of 
their  marriage,  but  each  had  children  by  former 
marriages,  and  land  Wiis  joint  cumulation  of 
husband  and  wife,  it  would  be  divided  one  half 
to  his  heirs  and  one  half  to  his  wife's  heirs. — 
Dnnn  v.  Elliott  163  N.  W.  333. 

(D)   Description  of  Property. 

®=»56l(l)  (Wis.)  That  a  lot  devised  and  refer- 
red to  by  street  number  was  referred  to  with 
addition  of  word  "acre"  following  such  number 
held  immaterial,  where  property  intended  is 
identified  without  guestian.— Enright  y.  Griffith, 
163  N.  W.  188. 

(F)  Tested  or  Contlnsen*  Estates  and  In« 
terestn. 

€=3629  (Mich.)  The  law  favors  vested  estates, 
but  it  does  not  preclude  creation  of  vested  es- 
tates subject  to  be  divested  upon  happening  of 
future  event— la  re  Blodgett's  Estate,  163  N. 
W.  907. 

VU.  BIOHTS    AinO    IJABII.ITXES    Ot 
DEVISEES    AKJ}    UIGATEES. 

(A)  Ifatmra   o(   Title   and   Klvbts   In  Oen- 
•val. 

^3>740(4)  (Minn.)  After  executed  agreement 
between  grandchildren  and  others  interested 
under  Uie  will  as  to  the  division  of  a  residue, 
the  grandchildren  who  received  less  thereunder 
than  they  would  have  received  under  the  will 
could  not  recover  difference  from  executor  or 
other  htirs.— Kauffman  v.  Kauffmon,  168  N.  W. 
780. 

(C)  Advancements,  Ademption,  Satlatae- 
tloa,  and  JLapse. 

<8=3758  (Minn.)  Where  a  father  mokes  an  ad- 
vancement to  his  daughter  and  dies  testate,  the 
advancement  becomes  a  mere  gift.— Kohne  v. 
Gau,  183  N.  W.  982. 

Allegation  that  an  advancement  was  made 
cannot  be  construed  as  an  allegation  that  ft 
loan  was  made,  even  though  the  donee  after  the 
death  of  the  donor  makes  an  agreement  to  re- 
pay.— Id. 
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(D)  Bleotfoa. 

<8=»782(13)  (Mich.)  Under  Comp.  Ijawg  1897,  8 

8935,  wife  may  accept  or  reject  a  devise  of  a 
life  interest  in  her  husbaod's  homestead,  which 
was  appraised  at  over  Sl,500.— Basor  t.  Mott, 
163  N.  W.  38. 

«=»783  (Iowa)  Under  Code,  SS  3270,  3366, 
3376,  a  husband  for  whom  no  provision  has 
been  made  in  the  wiU  of  his  deceased  wife  may 
be  rfequired  to  elect  whether  or  not  he  consents 
therato— Watrous  v.  Wntrous,  163  N.  W.  439. 
Upon  the  death  of  the  wife,  the  husband  does 
not  become  seised  immediately  of  an  undivided 
one-tbird  interest  in  her  real  estate,  but  be- 
comes vested  with  a  right  to  choose  whether  he 
will  take  such  share,  or  whether  lie  will  take 
under  the  will,  and  the  choice  when  made  re- 
lates back  to  Uie  death  of  the  wife. — Id. 
®=3792{4)  (Mich.)  Where  wife,  her  attorneys, 
and  probate  judge  understood  she  elected  not 
to  take  under  her  husband's  will,  and  she  sold 
land  as  executrix  subject  to  widow's  dower, 
held,  she  elected  to  be  endowed  of  land. — Rasor 
v.  Mott,  163  N.  W.  38. 

9=»792(5)  (Iowa)  In  an  action  to  set  aside  a 
contract  whereby  a  surriving  husband  sought  to 
create  an  annuity  in  favor  of  a  devisee  and  se- 
cured by  hia  share  in  the  estate,  evidence  held 
insufficient  to  show  that  he  elected  to  take;  his 
distributive  share  as  against  the  provisions  of 
the  will.— Watrous  ▼.  Watroug,  163  N.  W.  439. 

WITHOUT  RECOURSE. 

See  Bills  and  Notes^  «=3l70. 

WITNESSES. 

See  Appeal  and  Error,  i&=»1046,  1048;  Contin- 
uance, <S=5>22;  Criminal  Law,  «=>e29,  665, 
1170%;  Evidence,  <S=>77:  Perjury:  Trial, 
<S=>42,  140;    Wills,  <8!S>120. 

n.  OOMPETENCT. 

(A)  Capaoity    and    ttnmltflaatlons   la    Gen- 
eral. 

«=»72  (Mich.)  Comp.  I«W8  1897,  «  11887, 
merely  makes  grand  jurors  incompetent  to  tes- 
tify to  proceedings  resulting  in  indictment,  and 
not  as  to  deliberations  resulting  in  an  unau- 
thorised libelous  report— Bennett  v.  Stockwell, 
163  N.  W.  482. 

(C)  Teatlmony  of  Far<l«ii  or  Pemons  In- 
terested, for  or  Baralnut  Represento- 
tlTen,  SarTtTora,  or  Sncceaaors  In  "Title 
or  Interest  of  Persona  Deceased  or  In- 
competent. 

$=>I40(4)  (Minn.)  A.  witness  having  no  interest 
in  land,  though  a  daughter  of  the  deceased  donor 
and  a  sister  of  the  donee,  was  not  disqualified 
under  Gen;  St.  1913,  f  8378,  from  testifying  to 
her  conversations  with  deceased  in  his  lifetime 
concerning  tiie  gift.— Drager  y.  Seegert,  16S 
N.  W.  756. 

®=>I40(16)  (Mfmi.)  In  an  action  against  a 
fraternal  insurer,  tbe  financial  secretai^  of  the 
local  lodge  held  competent  under  Oen.  St.  1913, 
8  8378,  to  testify  as  to  conversations  with  de- 
ceased.— HavUcek  v.  Western  Bohemian  Fra- 
ternal Ass'n,  163  N.  W.  985. 
^=9l4l  (Mich.)  In  suit  by  relatives  of  a  dece- 
dent elaiminif  tinder  his  deed  of  trust;  where 
Slaintiffs'  mother  was  not  acting  as  agent  for 
er  children  in  reference  to  trust  agreement, 
and  attorney  was  not  acting  as  her  agent,  they 
.were  competent  witnesses  to  making  of  trust 
agreement,  despite  Comp.  Laws  1897,  i  10212, 
as  amended  by  Pub.  Acts  1901,  No.  239.— Wil- 
cox v.  llubb^,  163  N'.  W.  497. 
®s>l59(3)  (Neb.)  A  transaction  or  conversation 
within  Bev.  St.  1013,  f  7884,  is  an  action  par- 
ticipated in  by  witness  and  decedent  to  which, 
if  alive,  decedent  could  testify  of  his  personal 
knowledge.— Hiavaty  v.  Blair,  163  N.  W.  830. 


«a»l80a^  (Minn.)  Gen.  St.  1^3,  |  8378,  does 
not  make  interested  witnesses  incompetent  to 
testify  to  conversations  with  a  testator  since  de- 
ceased on  the  issue  of  testamentary  capacity, 
where  the  object  is  to  lay  a  foundation  for  opin- 
ions of  the  witnesses. — la  re  Chapel's  Estate, 
163  N.  W.  771. 

®=»I60(1)  (Neb.)  In  an  action  involving  title 
to  land,  a  wife  whose  husband  claimed  as  a 
purchaser  under  an  oral  agreement  is  competent 
to  testify  to  a  conversation  between  her  husband 
and  the  vendor,  since  deceased,  in  which  she  took 
no  part— McNea  v.  Moran,  163  N.  W.  760. 
^=>I66  (Mich.)  In  bill  by  nephews  of  deceased 
to  set  aside  deed  by  her  to  brother,  neither 
nephews  nor  deceased's  brother  are  competent 
witnesses  to  facts  equally  within  the  knowledge 
of  the  deceased,  in  view  of  How.  Ann.  St.  18l2, 
{  12866.— Luce  v.  Luce,  163  N.  W,  904. 
€==>I82  (Iowa)  Testimony  as  to  a  transaction 
of  deceased  is  not  incompetent  under  Code,  "| 
4604,  forbidding  testimony  as  to  trnnsactions 
between  deceased  and  a  witness,  unless  it  is 
made  to  appear  by  the  objecting  party  that  th« 
witness  did  participate  in  such  transaction. — 
In  re  Hoyt's  Estate,  163  N.  W.  430. 
9=>IS3  (Mich.)  In  suit  by  relatives  of  dece- 
dent claiming  under  hia  deed  of  trust,  evidence 
held  not  to  support  conclusion  that  mother  of 
plaintiffs  or  attorney  were  agents  for  decedent; 
that  either  was  person  who  acted  as  agent  in 
making  or  continuing  of  contract  with  any  per- 
son who  may  have  died,  within  Pub.  Acts  1901, 
No.  289.— Wilcox  v.  Hubbell,  163  N.  W.  497. 

(D)  Confidential  Relatloaa  and  PrlTlleved 
Coniutanleatlons. 

•8=»2I9(6)  (Mich.)  Under  statute  prohibiting  dis- 
closure by  physician  of  information  received  in 
professional  capacity,  waiver  by  insured,  in  a 
fraternal  benent  policy,  of  a  privilege,  as  to 
disclosure  by  attending  physician,  held  not  to 
render  a  physician's  testimony  admissible  in 
suit  on  policy.— Gilchrist  v.  Mystic  Workers 
of  the  World.  163  N,  W.  10. 

XH.  EXAMINATION. 
(A)  Takln*  Testimony  In  General. 

®=»226  (Neb.)  Manner  in  which  witness  shall 
be  examined  is  largely  within  discretion  of  trial 
court.— Jordan  v.  State,  163  N.  W.  801. 
^s»240(l)  (Neb.)  Leading  questions,  suggesting 
desired  answer,  should  not  ordinarily  be  allowed. 
-Jordan  v.  State,  163  N.  W.  801. 
^=>248(1)  (Iowa)  Only  the  examining  party 
can  move  to  strike  out  an  answer  of  a  witness 
as  not  responsive.— bi  r«  Hoyt's  Estate,  163  N. 
W.  430. 

Where  the  examining  party  adopts  an  answer 
of  a  witness,  it  cannot  be  objected  to  by  the 
other  party  as  voluntary  or  not  responsive.— Id. 

(B)   Croaa-Bxamlnatlon   and  Re-Bxamlna- 
tlon. 

^=3268(13)  <Minn.)  In  purdiaser's  action 
against  vendor  for  deceit,  wh«re  latter  testified 
as  to  the  valu«  of  land  which  he  had  owned  for 
lees  than  two  years,  it  was  not  an  abuse  of  dis- 
cretion to  permit  cress-examination  as  to  what 
he  had  paid  for  it.— Humphrey  v.  Sievers,  163 
N.  W.  737.. 

«=>269(1)  (Iowa)  lagairy  on  erow-examination, 
not  relevant  to  anything  said  on  direct  exaatn 
ination,  was  properly  refused. — Stutsman  v. 
Des  Moines  City  Ry.  Co.,  163  N.  W.  580. 
®=270(1)  (N.D.)  The  limits  as  to  relevancy  on 
cross-examination  are  largely  within  sound  dis- 
cretion of  the  trial  judge, — Buddick  v.  Buchan- 
an, 163  N.  W.  720. 

•ss>276  (Mich.)  In  action  for  injuries  sustain- 
ed in  automobile  collision,  requiring  defendant 
on  crosa-exaraination  to  answer  question,  "youp 
car  came  around  there  with  such  force  that  Hm 
rear  wheel  hit  I\>untain  street  curb,  didn't  it?" 
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was  not  error— Snyder  v.  Matbhwn,  163  N.  W. 
104. 

®=>276  (Minn.)  A .  proceeding  under  Gen.  St 
1913,  §  7433,  for  appointment  of  guardian  of  an 
alleged  incompetent,  is  not  an  adversary  pro- 
ceeding, so  that  court  properly  refused  to  re 
quire  the  alleged  incompetent  to  be  examined  as 
an  adverse  party  under  section  8377. — In  re 
Wood,  163  N.  W.  297.  . 

(C)  Prlvtleace  of  "Wltneu. 

€=3298  (Minn.)  Defendant  cannot  be  required 
to  produce  document  in  bis  possession  for  use 
at  trial.— State  v.  Minor,  163  N.  W.  514. 
€=>300  (Minn.)  Const,  art.  1,  i  7,  providing 
that  no  one  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  does  not 
forbid  contestant  calling  contestee  as  a  wit- 
ness, though,  when  so  called,  the  contestee  need 
not  incriminate  himaelf. — Hawley  t.  Wallace, 
163  N.  W.  127. 

IV.  OREDIBIXtXTT.       ZMPEACHMENT, 

CONTBAmCTION.  AMD  OOB- 

BOBOBATIOH. 

(A)  la  Oenersl. 

€=»330(1)  (Mich.)  In  action  for  injuries  receiv- 
ed while  boarding  car  of  defendant  company, 
evidence  of  letter's  claim  agent  that  it  was  his 
duty  to  get  statements  from  witnesses  as  fa- 
vorable to  company  as  possible,  for  use  in 
negotiating  settlements,  held  properly  admitted 
on  cross-examination. — Musliner  v.  Detroit  Unit- 
ed Ry.,  163  N.  W.  894. 

®=933l>/2  (Neb.)  It  is  error  to  exclude  evidence 
which  has  a  tendency  to  impeach  a  witness  on  a 
material  fact  sworn  to  by  him,  the  proper 
foundation  having  been  laid  therefor. — State  v. 
Turnquist,  163  N.  W.  329. 

(B)   Character  and  Conduct  of  'Wltneas. 

^=>337(2)  (Mich.)  In  prosecution  of  wife  for 
murdering  husband,  it  iA  permissible,  within 
court's  discretion,  to  discredit  her  as  witness 
on  cross-examination  by  showing  want  of  chas- 
tity.—People  V.  Cutler,  163  N.  W.  493. 
*=9337(4)  (Mich.)  On  cross-examination  of  the 
respondent  on  trial  for  rape,  he  may  be  asked 
as  bearing  on  his  credibiflty  whether  he  was 
responsible  for  a  child  born  to  a  woman  em- 
ployed in  his  office  some  years  previously. — Peo- 
ple v.  La  Londe,  163  N.  W.  490. 
€=9349  (Mich.)  On  cross-examination,  court  has 
considerable  latitude  of  discretion  in  permitting 
questions  eliciting  any  information  as  to  past 
life  and  conduct  of  witness.— People  v.  Winney, 
103  N.  W.  119. 

(C)  latereat  aad  Blaa  of  'Wltnena. 

€=>370(1)  (N.D.)  It  is  always  competent  to 
show  that  a  witness  is  hostile  to  a  party 'against 
whom  he  is  called.— State  v.  Scot£  163  N.  W. 
810. 

®=>372(1)  (Mich.)  9"«8tion8  tending  to  show 
hostility  to  and  prejudice  towards  one  of  plain- 
tiff's attorneys  were  proper  on  cross-examina- 
tion.— Snyder  v.  Mathison,  163  N.  W.  104. 
€=»373  (Mich.)  After  witness  had  denied  on 
cross-examination  making  certain  statements 
showing  prejudice  towards  one  of  plaintifif's  at- 
torneys, it  was  proper  in  rebuttal  to  contradict 
him;  it  affecting  his  credibility. — Snyder  v. 
Mathison,  163  N.  W.  104, 

(D)  laconntatent    Btatemcnta   br   'WItneas. 

€s>387  (Minn.)  Prior  written  or  verbal  state- 
ments of  witness  incbnsistent  with  his  testi- 
mony on  stand  may  be  brought  out  in  cross-ex- 
amination.— George  Gorton  Machine  Co.  v.  Grig- 
non,  163  N.  W.  748. 

<@=>390  (Mich.)  Testimony  as  to  conduct  and 
statements  of  proponent  held  properly  restrict- 


ed to  pun>ose  of  testing  his  credibility. — ^In  re 
Walsh's  Estate,  163  N.  W.  70. 
€=9394  (Minn.)  It  is  not  i>ermis8ible  on  redirect 
to  rebut  prior  written  or  verbal  statements  of 
witness  inconsistent  with  his  testimony  by  state- 
ments to  contrary  made  by  witness  on  other  oc- 
casions.— George  Gorton  Machine  Co.  v.  Grig- 
non,  163  N.  W.  748. 

(B)  Contradletlon    and    Corroboration    of 
intnesa. 

€=>398(3)  (Mich.)  In  prosecution  of  wife  for 
murdering  husband,  it  is  not  permissible  to  dis- 
credit her  as  a  witness  by  showing  b^  other 
witnesses  that  her  answers  as  to  questions  af- 
fecting her  chastity  were  untrue. — People  v. 
Cutler,  163  N.  W.  493. 

WORDS  AND  PHRASES. 

"Abortion."- Gilchrist  v.  Mystic  Workers  of  the 

World  (Mich.)  163  N.  W.  10, 
"Accident."— Londers    v.     City     of    Muskegon 

(Mich.)  163  N.  W.  43. 
"Accidental  injury." — State  v.  District  Court  of 

St  Louis  County  (Minn.)  163  N.  W.  755. 
"Action."— Fischer  V.  Sklenar  (Neb.)  163  N.  W. 

861. 
"Agreement."— McHenry  County  v.  Brady  (N. 

D.)  163  N.  W.  540. 
"Arising  out  of  and  in  the  course  of  his  em- 
ployment."— State     V.     District     Court     of 

Stearns  County  (MinnO  163  N.  W.  607. 
"Assessment"— State   v.   Wisconsin  Tax   Com- 
mission (Wis.)   163  N.  W.  639. 
"Assignment."- Ueed  v.  R.  M.  Chapman  Basting 

Co.  (Minn.)  163  N.  W.  794. 
"Bona   fide   purchaser." — Higby  v.   Bahrenfuas 

(Iowa)  163  N.  W.  247. 
"Cash  value."— Cleveland-Cliffs  Iron  Co.  v.  Re- 
public Tp.  (Mich.)  163  N.  W.  90. 
"Charges    and    expenses    of    town." — ^Town    of 

Humboldt  v.  Schoen  (Wis.)  163  N.  W.  177. 
"Chattel  mortgage."- Davis  v.  Caldwell  (N.  D.) 

163  N.  W.  275. 
"Civil  action."— Fischer  v.  Sklenar  (Neb.)  163 

N.  W.  861. 
"Clear    title."— Ogooshevitz   v.    Arnold    (Mich.) 

163  N.  W.  946. 
"Common   nuisance."— Scott   v.    State   (N.   D.) 

163  N.  W.  813.  . 

"Compact."— McHenry    County    v.    Brady    (N. 

D.)  163  N.  W   540. 
"Compensation." — Stutsman  v.  Dee  Moines  City 

Ry.  Co.   (Iowa)  163  N.  W.  580. 
"Concealment." — Murray     v.     Brotherhood     of 

American  Yeomen  (Iowa)  163  N.  W.  421. 
"Consignee."— People  v.    Bola   (Mich.)   163   N. 

W.  893. 
"Consignor."— People  v.   Bola    (Mich.)   163  N. 

W.  893. 
"Conveyance." — Shraiberg    v.    Hanson    (Minn.) 
.  163  N.  W.  1032. 
•■Damages  for  loss  of  or  injury  to."— McElwain 

V.  Union  Pac.  B.  Co.  (Neb.)  103  N.  W.  845. 
"Debt"— Codington  County  v.  Lindner  (S.  D.) 

163  N.  W.  573. 
"Debtor  and  creditor."— State  v.  Eiefer  (Iowa) 

163  N.  W.  698. 
"Dependency."— Parson  ▼.  Murphy   (Neb.)  163 

N.  W.  847. 
"Dependent"— Eoenigstein  ▼.  Finke  (Neb.)  163 

N.  W.  758. 
"Deposit"— State  v.  Kiefer  (Iowa)  163  N.  W. 

698. 
"Depositor."— In  re  Farrens  (Neb.)  163  N.  W. 

31& 
"Depreciation."— Miles   v.    People's    Telephone 

Co.  (Wis.)  163  N.  W.  652. 
"Doing  business  in  the  state."— Duluth  Log  Co. 

V.  Pulpwood  Co.  (Minn.)  163  N.  W.  520. 
"Equitable      estoppel." — Anfenson     v.      Banks 

(Iowa)   163  N.  W.  608. 
"Estoppel."— Howe  v.  Sioux  County  (Iowa)  163 

N.  W.  411. 
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"BIstoppel  in  pais."— Anfenaon  ▼.  Banks  (Iowa) 
1^  N.  W.  608. 

"Evasion."— Murray  v.  Brolherbood  of  Ameri- 
can Yeomen  (Iowa)  168  N.  W.  421. 

Tellow  servant.''— Brienen  v.  Wisconsin  Public 
Service  Co.  (Wis.)  168  N.  W.  182. 

"Foreery."-Stote  t.  Larson  (S.  D.)  163  N.  W. 

"Gross  negligence."— Halloran  v.  Micliigan  Ry. 
Co.  (Mich.)  163  N.  W.  1000. 

"Head  of  family."— Armatrong-McClenahan  Co. 
V.  Rhoads  (Iowa)  163  N.  W.  356. 

"Holder  for  value  in  due  course." — Badger  Ma- 
chinery Co.  V.  Columbia  County  Electric 
Light  &  Power  Co.  (Wis.)  163  N.  W.  188. 

"Income." — State  v.  'Wisconsin  Tax  Commis- 
sion (Wis.)  163  N.  W.  630;  State  v.  Widule, 
Id.  641. 

"Loan."— State  v.  Kiefer  (Iowa)  163  N.  W.  698. 

"Miscarriage."— Gilchrist  v.  Mystic  Workers  of 
the  World  (^Iich.)  163  N.  W.  10. 

"Municipal."— Posch  v.  Lion  Bonding  ft  Surety 
Co.  (Minn.)  163  N.  W.  131. 

"Necessary  household  articles  and  supplies." — 
Lewis  V.  France  (Minn.)  163  N.  W.  656. 

"Our  heirs."— Dunn  t.  EUiott  (Neb.)  163  N.  W. 
333. 

"Public  nuisance."— People  v.  Wabash  Ry.  C!o. 
(Mich.)  163  N.  W.  096. 

"Purchaser."— Shraiberg  v.  Hanson  (Minn.)  163 
N.  W.  1032. 

"Railway."— City  of  Ehiluth  v.  Dnlotb  St  Ry. 
Co.  (Minn.)  163  N.  W.  659. 

"Redemptioner."— Farmers'  Bank  of  Mercer 
County  v.  Knife  River  Lumber  &  Grain  Co. 
(N.  D.)  163  N.  W.  1053. 

"Renewal."— State  v.  Kiefer  (Iowa)  163  N.  W. 
698. 

"Resident"- In  re  laquor  Election  In  Beltrami 
County  (Minn.)  1©  N.  W.  988. 

"Services  growing  out  of  and  incidental  to  his 
employment." — Brienen  v.  Wisconsin  Public 
Service  Co.  (Wis.)  163  N.  W.  182. 

"Sodomy."— State  v.  Nelson  (N.  I>.)  163  N.  W. 
278. 

"Static  electricity."— Toney  v.  Interstate  Pow- 
er Co.  (Iowa)  163  N.  W.  394. 

"Suppression." — Murray  v.  Brotherhood  of 
American  Yeomen  (Iowa)  163  N.  W.  421. 

"Tax."— Loomis  v.  Rogers  (Mich.)  163  N.  W. 
1018. 

"To  sell."— Pawley  v.  Sheldon  (Iowa)  163  N. 
W.  585. 


"Trade    fixture."— Waveriy    Park    Amusement 

Co.  v.  Michigan  United  Traction  Co.  (Mich.) 

168  N.  W.  917. 
"Transfer."— State  y.  Probate  Court  of  Henne- 
pin County  (Minn.)  163  N.  W.  285. 
"Trial."— MacGillis  v.   Alcona  County  (Mich.) 

163  N.  W.  485, 
"Trustee  of  express  trust" — Steen  v.  Neva  (N. 

D.)  163  N.  W.  272. 
"Upon."— Rolfs  ▼.   MuUins  (Iowa)  163  N,  W. 

232. 
"Upon  traversing."— Rolfs  v.  MuUins  (Iowa)  163 

N.  W.  232. 
"Voluntarily  living  apart  from  her  husband."- 

State    v.    District    Court,    Ramsey    County 

(Minn.)  163  N.  W.  509. 
"Willfully."— Rhoads  v.   First  Nat  Bank  (N. 

D.)  108  N.  W.  104«. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  €=9348-417. 

WRITING. 

See  Evidence,  «s>70.  169. 

WRIT  OF  ERROR. 

See  Appeal  and  Error;  Costs,  d=>256. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment: Habeas  Corpus;  Injunction;  Jus- 
tices of  the  Peace,  <$=»208;  Mandamus;  Pro- 
cess;  Prohibition;   Replevin. 

WRONGFUL  ATTACHMENT. 

See  Attachment,  «s>361. 

X-RAY. 

See  Costs,  <3=>178. 

X-RAY  PHOTOGRAPHS. 

See  Costs,  <8=»178. 
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